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EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two¬ 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present eacli title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—an innovation in encyclopedic writing—must immediately 
commend itself. 

A concise black-letter sitmmary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc- 
UfTy summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which 
has proved so successful in modern digests and statutes conveniently, and 
v.ith certainty, keeps each title constantly to date through current cases and 
new precedents. 

Corpus Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers 
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inTMBiBB. A collection of ^^Number’^ has 

been held synonymous with "propoHioii”^- and “ra- 
tio.”33 “To number^' has been distiiifpiishcd froan 
^^enumcrate” sec 30 C J.S. p 280 note 3. 

ITCJMBNESS. The state of being numb or without 
feeling j toarporj paralysia.S^ 

ITOiySEBAL. A word expressing a number j a figure 
or character, or group of either, used to express a 
numbcr.^5 

NUMERICAL LOTTERY, See Lotteries § 3. 

NUMEROUS. Consisting of, comprising, including, 
or containing, a great number of units or individual 
things or persons; copious; plentiful; abundant.^*^ 
With reference to persons it includes a gi*eat num- 
ber.^7 “Numorous^^ has been held synonytuonH with 


‘^many” see 65 C.J.S. p 707 note 19. 

NUMERUS; NUMMUS. As the first words of 
maxims as to which there have been no recent ap¬ 
plications see 46 C.J. p 835 notes 14,16. 

NUN. See the C.J.S. title Religious Societies § 30, 
also 46 C.J. p 835 note 16. 

NUNOIATIO. Latin, in the civil law, a solemn dcc« 
laratiou, usually in prohibition of a thing; a pro- 
test.38 

NUNCIO. The pennanent ofiBicial representative of 
the pope at a foreign court or scat of govomment.89 

NUNO PRO TUNC. Literally “Now for then/'^o 
The phrase is used to express that a thing is done 
at one time whic,h ought to have been perfomxed 
at an earlier timc.^i It signifies an entry now for 


31. Uouvler Ii,D. 

4G C.J. p S35 note 04. 

^hxaM%M 

{ly ‘‘Numbers game” as a lottery 
see IwotterJes 0 10 b. 

(2) “Uensonable number” is a 
auestlon of fact to be determined by 
evidence.—'U, S, v. J. B. Thomas A 
Co., CO.Mass.. 178 F. 602, 604. 

(2) Other phrases employ ini; the 
word and as to which more recent 
adjudications have not been found 
see 46 UJ. p 835 notes 05-5. 

33. K.Y.—Xn re Merritt, 180 N,T.S, 
877, 870. 

33, N.Y.—In re Merritt, supra. 

34, Mo.—Bosenweig v. Wells, 273 3. 
W. 1071, 1077, 308 Mo. 617. 

30. Webster New IntD. 

U.S.—See Humphreys* Homeopathic 
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Medicine Oo. v. Hilton, C.C.N.Y., $0 
F. 756, 758. 

46 C.J. p 835 note 0. 

36. Webster New lntT>, 

37. Del.—^Portsoheller v. Atlas Mut 
Ben. Ass*n, 38 A.2d 607, 612, 8 Ter¬ 
ry 486. 

Numerous party mis 

MIhs.—F lorecn v. Saucier, 27 €o.2d 
557, 650, 200 Miss. 428. 

Buie applied in equity suits see 
Equity S 145 b (2); in actions in 
federal courts see Federal Courts 
S 123 d; and in actions sroncrally 
see the O.J.S. title Parties { 13, 
also 47 C.J. p 40 note 02-p 45 note 
36. 

3a Black D.D. 

Hunciatio novi operis 
An information lodged respecting 

1 


a work unwarrantably commenced or 
threatened by another to one's in¬ 
jury.—Tmyner Leg.Max.—46 C.J. p 
835 note 17. 

38. Black L.D. 

They are “orOtnaxy^ or “extraordi¬ 
nary*' according as they aro sent for 
Keneral purposes, or on a special 
mission.—^Black L.D. 

40. tJf.S.—The Princess Sophia, D.C. 
Wash., 80 F.2d 501, 604. 

Ark.—Bridwell v. X>avi8, 174 S.W.fd 
002, 004, 206 Ark. 446. 

N.Y.—Hendricks v, Brais, *66 N.T.S. 
2d 340, 341. 

Okl.—In re Peter's Estate, 51 P.2d 
272. 176 Okl. 00. 

46 C.J. p 835 note 21. 

41. K.J.—Adams r, Atlantic County, 
63 A.2d 168, 174, 25 N.J.Mlso. 291. 

Tenm—Ooxpns 3hrls gmoted in Col- 



NUNC PRO TUNC—NURSERY 


something previously done,and it is made to mate 
the record speak now what was actually done then.^^ 

It* has been said that the function or office of the 
device ^^nunc pro tunc,^' is a procedure whereby a 
determination previously made, but for some reason 
improperly entered or expressed, may be corrected 
and entered as of the original time when it should 
have been, or where there has been an omission to 
enter it at aHM It does not authorize a complete 
change of decision or permit a substantial change or 
alteration thereof,^® and it is never invoked to 
change a legal status.^® The doctrine seems to ap¬ 
ply to delays of the court, and not to premature ac¬ 
tions of the parties.^7 

The term ‘^nunc pro tunc” is employed in various 
connections throughout this work, particular refer¬ 
ence being made to Courts § 227, and Dismissal and 
Nonsuit §§ 36, 72, and the indexes to the titles Ap¬ 
peal and Error, Griminal Law, Divorce, Equity, Ex¬ 
ecutions, Judgments, and Motions and Orders. For 
other references consult the Descriptive-Word In¬ 
dex. 

NUNCUPATIVE WILL. See the C.J.S. title Wills 
§§ 209-218, also 68 C.J. p 725 note 73-p 736 note 11. 

NUNOUPATIVO. In Spanish law, an oral will.^8 

NUNOUPATORIO. In Spanish, a writing dedicat¬ 
ing a book, instituting on heir, or conferring a posi- 
tion.4^ 

NUNQUAM. As the first word of maxims as to 


67 C.J.S. 

which there have been no recent applications see 46 
C.J. p 836 notes 28-31, 34-36, 

NUNQUAM INDEBITATUS. Literally "Never in- 
debted.”50 As a plea of the general issue to the 
common counts in an action of assumpsit see As¬ 
sumpsit, Action of § 23 a (2). 

NUPCIAS. In Spanish law, marriagcs,^»' 

NUPEE OBIT. In practice, the name of a writ, 
now abolished, which, in the English law, lay for a 
sister coheiress dispossessed by her eopan’onrr ot 
lands and tenements whereof their father, lirother, 
or any common ancestor died sei/ed of an e>lale in 
fee siraple.52 

NUPTIAS NON CONCUBITUS 5BD OONSEN- 
SUS PACIT. SCO 46 CJ. p 836 note 39. 

NURSE. Defined both as a noun and as a verb neo 
the C.J.S. litlo Physicians and Sui^jeoiis 8 1» alno 
46 C.J. p 836 notes 40-43. 

NURSERY. As used in respect of hortleultiire, a 
place whci*o young trees are propagated, for the pur¬ 
pose of being transplanted Into orelmrds, planta<' 
tions, etc.;^3 a place where trees, shnilw, vinen, ete., 
are propagated for transplanting or for line iih 
stocks for grafting;**^ a plantattou of young tin ;* 
or other planls.f^® The speeille braueh of agihul- 
turo to which the nursery industry lielongH ifi de¬ 
nominated "hortietiUun‘.”f*^» “XurM'iy** Inin been 
distinguished from "orcliiml” and ‘•plantat ion. 


lins V. Williams, 36 S.W.2d S3, 04, 
1*62 Tenn. 26'2. 

Tex.—Corpus ^artUTls guoted in Gulf, 
C. & S. F. Ry. Co. V. Canty, 286 
iS.W. 296, 301, IIB Tex. 637. 

4C C.X p 836 note 22—34 C.J. p 71 
note 86. 

4S. U.S.-JThe Princess Sophia, D.C. 
Wash., 36 P;2d 691, 694. 

Similarly expressed 

(1) ‘Rallentine, in his Law Dic¬ 
tionary, on page 34, has defined •nunc 
pro tunc,' as: 'A decree, now for 
then. A decree which under certain 
conditions such as the death of a 
party or the Judge, is not properly 
entered at the hearing of the case, 
and may at any time be entered nunc 
pro tunc as of the date the cause 
was heard.' *'—^Bx parte Wray, 66 P. 
2d 966, 967, 61 OkLCr. 162. 

(*2) A nunc pro tunc entry is an 
entry made now, as of then, to have 
the effect as though the event had 
occurred on the former date. Its of¬ 
fice is to supply an omission in the 
record caused through possible In¬ 
advertence or mistake.—In re Jur -1 


kowltz’ Estate, 69 A.2d 896, 897, 

Pa. 670. 

43. Ark.—Brldwoll v. Davis, 175 S. 
W.2d 992, 994, 206 Ark. 445. 

44. N.Y.—Hendricks v. Ergis, 66 
N,Y.S.2d 349, 351. 

45. N.Y.—Hendricks v. Brgis, supra. 

43. N.J.—Adams v. Atlantic County, 
63 A.2d 168, 174, 25 N.,T.M1 hc. 201. 

47. Hawaii.—Makalna! v, Xiulakca, 
24 Hawaii 518, 522. 

46 O.J. p 835 note 23. 

43. Escrlch© Diccionarlo. 

49. Bscriche Dlcclonario. 

50. Black L.D. 

51. Escrlche Diccionarlo. 

53. Black L.D. 

B3. Cal.—Story v. ChHstin, 96 r.2d 
926, 926, 14 Cal.2d 692. 128 A.L.U. 
1402—Attorney Oencra! v. State 
Board of Judges, 38 Cal. 291, 29$. 

64. Ark.—^Hardin v. Vestal, 162 B.W. 

2d 923, 925. 204 Ark. 492. 

Tex.—Hill V. Georgia Casualty Co., 
Com.App., 46 S.W.2d 66$, 667. 
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Wash.—MIethke v. 28 

P.2d 405, 407, ITS Wii«h 
‘'KursMry st«»rk** ace Agrtrulfure | 8. 
and C'rrtpH | ]. 

55. Ark,- Ihirdln v. Wsial. H 2 g.W. 

2d 923. 925. 2«M Ark 493 
Trx.-“-llUl %*. fh'MfKta C’o., 

Cum.App.. I,*! .H W.2t| 5n«. &<ir 

is s matter of oommoa UmttwU 
•dge fhal lit fh** rtitrsi''ry ihf* 

young trrra »»ffrn rcmniiii tn lti»» 
fwr murh !tifiKr»r than ♦mr^ y^ar. 
There Is no annual nourUtg and r**ap- 
ing. The ptiriHisc of pfanliiig ih^ni 
is that they fttny lat**r I*** traft*»Mhiiit* 
ed, «urh tri'es are nfUrhrd !« Oia 
soil l>y rriiilM haratis«t only in ihii* 
mntmvr may they Vv k^iu r» ady U*r 
sale."—Hiury v, Chrlsim. 95 I* ;d 
92S. 926. 14 Cal.2d 892, 128 A4. lt 
1402. 

55. Ark.^-Uardln v. V«aUI. 162 a 
W.2d 923, 925. 204 Ark 493. 

Tex.—mu V, Hmirxia <*aaiinfty Co,, 
Com.App.. 45 «AV,2d 566. 567, 
"Horticulture" drfln*}il see Atrlcul- 
ture i 1. 

57. Cal.—Attorney Genersl v. «iat« 
Board of Judges, 88 Cat 891, 2ii 
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NURSERY-OATH 


Nurseryman, One who conducts or cultivates a 
nursery for young trees, shrubs, etc.^® 

NURTURE, To give nourishment to, to feed, to 
bring or train up, to educate.59 

NUT. The word ^^nut/^ and the cognate term "nut¬ 
ty,” as slang expressions signifying mental disturb¬ 
ance, are discussed in Insane Persons § 2 d. Edible 
nuts as subject to duty under the tariff act provi¬ 
sion covering agricultural products see Customs Du¬ 
ties § 38. 

Phrases employing the word "nut” are set out in 
the note.®® 

NUTUALL. Any nutlike gall, especially one of 
those produced on the oak.®i 

NUTRINE. A flour.®2 

NUTRITIOUS. Nourishing; promoting growth and 
repairing natural waste.®® 


N. W. or NW. See Abbreviations 1 C.J.S. p 276 
note 5, and Boundaries § 4. 

O. The fifteenth letter of the English alphabet.®^ 
The letter occurs in various abbreviations, see Ab¬ 
breviations 1 C.J.S. p 276 note 6. 

0/A or OUR A/ or OUR A/0 or OUR AOOT. See 
Abbreviations 1 C.J.S. p 276 note 5. 

OAR. An implement for propelling or steering a 
boat, being a slender piece of wood made with a 
handle at one end and a broad blade at the other, 
working as a lever.®® 

Oarsman. One who uses an oar or oaxs; a row¬ 
er.®® 

OAT. The grain or seed of the cereal grass avena 
sativa, or the plant itself; commonly used collec¬ 
tively in the plural.®'^ 

OATH. Defined see Oaths and Affirmations § 2. 
"Oath of allegiance” see Aliens § I4I. 


58^ Tex.—Hill v. Georgia Casualty 
Co.. Com.App.. 46 S.W.2d 666, 667. 

59. N.jr.—Pieretti v. Pierettl. 176 A. 
689, 692. 13 N.J.Miac. 98. 

Sinilarly defined 

Kng.—Ilnglna v. Clarke, 7 El. & B. 
186, 193, 90 E.C.L. 186, 119 HepHnt 
1217. 

60. Plirases 

(1) “Nut lock“ or “lock nut” see 64 
CJ.S. p 664 note 64. 

(2) “Nut oil” see Customs Duties 
6 58. 

61. Webster New Int.D, 

U.S.-—St*e W. N. Proctor & Co. v. U. 

S., C.C.Mass., 139 P. 686, 588. 

69. I.*a.—Atlas Feed l^roducts Co. v. 
New Orleans, 37 So. «31. 633, 113 
La. 611. 


63. Vt.—Patton v. Bellam, 68 A.2d 
817, 820, 115 Vt. 308. 

64. Webster New Int.D. 

65. Webster New Int.D. 

mechanios an oar Is but a lev¬ 
er, the oarlock Is the fulcrum, so 
that, given a loose oar, the distance 
from the fulcrum to the power or 
weight la liable to shift or vary be¬ 
tween the oars and result in an un¬ 
even or unsteady stroke and prevent, 
in such contingency, true and safe 
rowing. In summing up the com¬ 
parative merits of a tight oar and 
a loose oar, considering the general 
use of the oar and the variety of in¬ 
cidents to be met with In rowing, 
It would not appear that the merits 
in favor of one and against the oth¬ 


er are appreciable.”—Chrlsmer v. 
Bell Tel. Co., 92 S.W. 378, 384, 194 
Mo. 189, S L.R.A.,N.S., 492. 

66. Webster New Int.D. See Chris- 
mer v. BeU Tel., Co., supra. 

67. Webster New Int.D. 

“Doctor 0’olmsoii, in his dictionary 
defines oats: *A grain, which in Eng¬ 
land is generally given to horses, but 
in -Scotland supports the people.’ 
Kansas City, Ft. S. & M. R. Co. v. 
Graham, 74 P. 232, 233, 67 Kan. 791. 
Phra4ie8 

<1> “Mill oats” see Mills S 3. 

(2> “Oat food.”—^U. S. v. One Car 
Load of Corno Horse and Mule Feed, 
D.C.Ala., 188 F. 453, 457. 

(3) “Oat hulls” see Customs Du¬ 
ties § 38. 


3 



67 r.T.R, 


OATHS AND AFFIRMATIONS 

This Title includes solemn declarations or affirmations with or without invocation of or appeal to 
God or other especial sanction, made in verification of averments, testimony, or promises to iterionn the 
duties of a trust or office; nature and necessity of making oath; and administering, makmg, form, req¬ 
uisites, and sufficiency of such oaths and other affirmations in general. 

' scatters not In this Title, treated elsewhere In this work, see Descriptive-Word Index 

Analysis 

§ 1. Definitions, and nature in general—4 

2. -Oath—p 4 

3. -Affirmation—^p S 

4. Who may or must take^p 5 

5. Who may administer—p S 

6. Form and sufficiency—^p 7 

7: Evidence of administration—^p 9 

See also descriptive word index in the back of this Volume 


§ 1. Definitions, and Nature m General 

The definition and' nature of an oath or affirma¬ 
tion and the distinction between them are discussed 
infra §§ 2,3. 

Examine Pocket Parts for later cases. 

§ 2. --Oath 

An oath Is an appsal by a person to God to witness 
the truth of what he declares; it includes any form of 
attestation by which a party signifies that he is bound In 
conscience to perform an act faithfully and truthfully. 

An oath is an apped by a person to God to wit¬ 
ness the truth of what he declares,^ and an impre¬ 
cation of Divine punishment or vengeance on him if 
what he says is false,^ and its purpose is to secure 
the truth.3 In its broadest sense an oath includes 


any form of attestation by which a party signifies 
that he is bound in conscience to perform an act 
faithfully and truthfully;^ and it is sometimes de¬ 
fined as an outward pledge given t^y the per^nii tak 
ing it that his attestation or proini>r is made under 
an inunecliatc sense of his rc'^ponsibility to CJod.** 
The word "oath*’ does not necc'ssarily imply per 
jury,^ as an oath may !>e taken oulMide Indicia! 
proceedings, and, although false, it may ntii consti¬ 
tute perjury, as ilisciissnl in the CJ.S. title Perjury 
§ 21, also 48 C.J. p 844 note 43 et seq. 

Particular kinds of oaths, A corfmral oath iji an 
oath taken by lifting up an arm or other lii«ti!y 
member^ or by any Inidily assirii in the uatli * 
While this oath is variously sai«I to have flrrivrd 
its distinctive name from the ancinit iragr of 


1. Ark.—Hudson v. State, 179 S.W. 

2d 165, 160, 207 Ark. 18. 

H.T.—In re Merritt’s Estate, 66 N. 

Y.S.2d 206, 207, 187 Misc, 869. 

46 O.J. p 838 note 2. 

'’Deposition” and "oath” as synony¬ 
mous see Depositions 8 1. 

Other definitions 

(1) An oath is an afiRrmation of 
truth of a statement, which renders 
one willfully asserting untrue state¬ 
ments punishable for perjury. 
tr.S.—U. e. V. Kllnk, D.aWyo., 8 F. 
Supp. 208. 

111.—Wright V. Depositors’ State 
Bank, 268 IlLApp, 478. 

Utah.—Spangler v. District Court of 
Salt Lake County, 140 F.2d 766, 
768, 104 Utah <684. | 


<2) An oath is nn oxt<*rnal 
or asseveration made in verlrteation 
of statements made, or to tw* made, 
coupled with an appeal to a sitered 
or venerated object. In evidence of 
the serious and reverent state of 
mind of the party, or with an Invoca¬ 
tion to a Supreme Being to witness 
the words of the party, and to visit 
him with punishment If they bo 
false.—June v. School Dist. Nfo. II. 
Southfield Tp., 278 N.W. 676, 288 
Mich. 633, 116 A.D.E. 681, 

2. Ark.—Hudson v. State, 179 aW. 

2d 166, 207 Ark. 18. 

46 C.J. p 838 note 3. 

5, Iowa.—Dalbey Bros. Lumber Ca 
V. Crispin, 12 N.W.2d 377, 284 Xowa 
151. 


4« Utah.--SpstiKb’r v. PP«triei iN.urt 
of Snlt Lake CiOinty, Ho |« ?ij Tii. 
101 Utah 614. 

Tex.—ViMighn V. Slate, 177 SW.8»| 
69, H6 Ti x.Cr. 602 . 

46 CJ. p 836 itoto 4. 

5, NTeb.- Morrow v, Slate, 800 S.W. 
843. 140 N>h. 622. 

Utah.—Spangler v. lusiriet of 

Salt I*aka County. 140 766, }04 

Utah 664, 

41 CJ, p 636 note 6. 

a U.S.—If. s. V. Howard, D.i^Tenn., 
282 r. 886. 

7. Pa,—nespubtiia V, Newell, f 
Yeates 407, 412, 2 Am D, 8«l. 

a N.H.—State V, Korria, I KIL 9i. 
102, 
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OATHS AND AFFIRMATIONS 


touching the corporale, or cloth that covered the 
consecreated elements,® in laying a hand upon some 
part of the Holy Scriptures,’^® or in kissing the 
Book,^^ the term “corporal oath” is now synony¬ 
mous with “solemn oath,”i2 and an oath taken with 
the uplifted hand may be properly described by ei¬ 
ther term.i® 

An extrajudicial or nonjudicial oath is one taken 
before an officer ex parte^^ or out of court,^® one 
that is taken outside a judicial proceeding without 
special authority of law, but taken formally before 
a person having authority to administer an oath or 
affirmation,or one administered at a place with¬ 
out the territorial jurisdiction of the officer admin¬ 
istering iti7 

A judicial oath is one that is taken in some judi¬ 
cial proceeding!® or before an officer in open 
court.!® It is taken as a sanction for the truth of 
an affirmation or declaration in legal or quasi-legal 
matters, like the oath of a witness or an affiant.^® 

A promissory oath is one where affiant swears 
that he will perform some duty to be performed sub¬ 
sequent to the taking of the oath,®! as where an offi¬ 
cer, on taking an official oath, swears that he will 
well and faithfully discharge the duties of his of¬ 
fice.®® 

Various other kinds of oaths such as a decisory 
oath, an oath of calumny, an oath in litem, and a 
suppletory oath arc defined in 46 CJ. p 838 note 22, 
p 839 notes 30-33, 37, 

I 3 . Affirmation 

An affirmation fa a aolemn and formal declaration or 
aaaertlon that an affidavit is true, that the witness will 
tell the truth, this being substituted for an oath In cer¬ 
tain caaea. 


§ 5 

An affirmation is a solemn and formal declara¬ 
tion or assertion that an affidavit is true, that the 
witness will tell the truth, etc., this being substitut¬ 
ed for an oath in certain cases.®® 

§ 4. Who May or Must Take 

At common law a person cannot take a valid oath 
unless he entertains a belief In the existence of a God 
who will punish him If he swears falsely. 

At common law a person cannot take a valid oath 
unless h^b entertains a belief in the existence of a 
God who will punish him if he swears falsely;®^ btrf: 
the belief need not be, inevitably, that of the re¬ 
ligion of the Bible,®® and the oath of any person 
who holds this essential belief, whatever his sect or 
creed, is sufficient.®® 

As discussed infra § 6, under some statutes an af¬ 
firmation may be taken, instead of an oath, by per¬ 
sons who have no religious belief or who have re¬ 
ligious or conscientious scruples against the taking 
of an oath. 

The qiiestion of who may or must take an oath 
arises in many situations and is discussed in appro¬ 
priate titles throughout this work. For specific il¬ 
lustrations consult the Descriptive-Word Index. 

§ 5. Who May Administer 

a. In general 

b. Express, implied, or inherent author¬ 

ity 

a. In General 

Only those officers who are authorized by law to do so 
may administer effective oaths or affirmations. 

An oath, in order to be effective, must be admin¬ 
istered by some officer authorized by law to admin¬ 
ister oaths.®'^ Any officer who is given general au- 


9. Tnd.—Jackaon v. tState, 1 Ind, 184, 
185. 

Ky.—Commonwealth v. Jarboe, 12 S. 
W. 128, 80 Ky. 143. 11 Ky.L.. 344. 

10. Ky.—Commonwealth v. Jarboe, 
supra. 

40 CJ, p 838 note 10. 

11. N.ir.—State V. Norris, 0 N.K. 

00 . 

10. Ind.—JackHon v. State, 1 Ind, 
184. 

Ky.—Oommonwralth v. Jarboe, 12 S. 

W. 138, so Ky. 143, 11 Ky.U 344. 
10, Xnd.—Jackson v. State, 1 Ind. 
184. 

14. Iia.—6tat« V. Drelfus, 88 l4uAnn. 
877. 

15, La,—State v« Ilreifus, supra, 

IS. Minn.—State v. Scatena, 87 N.W. 
704, 84 Minn. 281. 


IV. N.7,—*TarkRon v. Humphrey. 1 
Johns. 498. 

18. Minn.—State v. Scatena, 87 N.W. 
704, 84 Minn. 281. 

N.T.—Xn re Merritt’s Kstate, 85 N.Y. 
6.2d 200, 207, 187 Mlsc. 860. 

18. Iia.—State v. Dreifus, 88 La.Ann. 
877, 

go. N.Y.—^People v. 25Immerman, 160 
N.E. 407, 241 N.Y. 406, 43 A.L.R, 
000 . 

Oath of witness generally see the 
C.J.S. title Witnesses 6 330, also 
70 C.J. p 482 note 28-p 487 note 80. 

21. N.Y.—Case v. People, 76 N.Y. 

242, 0 AhKNCas. 151. 

46 C.J, p 830 note 84. 

Oath of allegiance see Aliens 6 141; 
Army and Navy 6 21 a (2); Militia 
I 12. 


22. N.Y.—Case v. People, supra. 
Oath of ofUcer see Officers S 88. 

23. Black L.D. 

46 C.J. p 839 note 30. 

Whon affirmation permissible see 
Infra $ 6. 

SgtUvalent to oath 
U.S.—Amtorg Trading Corporation v. 
U. S., A.(Customs), 71 P.2d 

624. 

24. N.J.—In re Breidt. 04 A. 214, 
210, 84 N.J.Kq. 233. 

46 C.J. p 840 note 62. 

25. N.J.—In re Breidt, supra, 

46 C.J. p 840 note 68. 

28. Vt.—^Arnold V. Arnold, 18 Vt 
862. 

40 C.J. p 840 note 64. 

27. Pla.—Crockett v. Cassels, 116 
So. 866, 06 Fla. 861. 

46 C.J. p 840 note 73. 
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8 5 OATSa AND AFFIRMATIONS 


thority to administer oaths and affirmations may do 
so, not merely where they are required, but in all 
cases,2 8 such as in matters not commenced or pend¬ 
ing before them,^^ and in a particular case or for 
a particular purpose where no particular officer is 
designated for the case or purpose in question,^0 or 
even, it has been held, where a particular officer is 
designated.51 statutory provision that certain of¬ 
ficers may "administer oaths necessary in the per¬ 
formance of their duties” relates to matters filed 
with, or business transacted before, the officer, in 
which an oath is required and with reference to 
which some duty is enjoined on him ;32 but general 
authority given to an officer to administer oaths 
will not be limited by judicial construction to par¬ 
ticular kinds of oaths.83 The administration of an 
oath by an officer is a ministerial,^^ and not a judi- 
cial^B or quasi-judicial,act Although there is 
.some authority to the contrary,^^ the interest of the 
one administering the oath does not disqualify 
him,but ordinarily an officer cannot administer 
an oath to himself,^ 2 in the absence of express stat¬ 
utory authority.^® 

Oath required by federal statute. Where an act 
of congress requires an oath to be administered, 
such oath, under the usage of the proper depart¬ 
ment of government, may be administered by a state 
officer having authority to administer oaths.^^ 

De facto officers. An oath or affirmation admin¬ 
istered by a de facto officer is as valid and binding 


as though he were an officer de jure but, as dis¬ 
cussed in the CJ.S. title Officers § 236, also 46 CJ. 
p 1054 note S-p 1055 note 15, there can be no dc 
facto incumbent of an office which docs not exist, 
and the administration of an oath by an alleged in¬ 
cumbent of such an office cannot be upheld as the 
act of a de facto officer."^^ 

b. Express, Implied, or Inherent Authority 

While a court has Inherent authority to administer 
an oath, an offleer has only such authority to administer 
oaths or affirmations at Is conferred on him by constitu. 
tion or statute. 

A court has inherent authority to adniini^iter an 
oath;44 an oath administered by an officer nr oth¬ 
er person in open court under the direction of the 
court is administered by the court,'*® even tluingh 
the officer or person would otherwise he incnittpe- 
tent to administer the oath.^® It seems that an tiath 
administered out of the presence of the cnjirt by 
its delegate is likewise deemed to he admitiistrrcd by 
the court through its agent and an oath admin¬ 
istered by an unofficial person, acting ff»r the clerk, 
at his request, in open court, has Iwen held gnml,** 

Express or implied authority. Except where the 
administration of an oath or affirmation may lie 
deemed to be an exercise of the inherent power of 
a court, an officer or other person has only Mieh au¬ 
thority, if any, to administer oaths or affirmatiMus 
as is conferred on him by constitution or statute,*^ 
The rule has been applied to various officers and 


Soturoe of authoxity of foreign ofOl- 
oer 

When an officer of another state 
or country administers oaths for use 
in the local forum, it is done by vir¬ 
tue of local, and not foreign, author¬ 
ity; and this rule applies to author¬ 
ity which may be extended by the 
federal government.^—^Kumpe v. Gee, 
Tex.Civ.App., 187 S.W.'2d 932. 

88. La.^Alleman v. Dufresne, 13 8o. 
2d 468, 203 La. 79. 

89. Ill.—In re Both, 75 K.B.2d 278, 
398 HL 131. 

80. Okl.—Milton V. State, 124 P. 
81, 7 Okl.Cr. 407. 

46 C.J. p 840 note 74. 

81. Idaho.—State v, Jones, 164 P. 
378, 28 Idaho 428. 

88. Ind.—Steward v. State, 108 N.B. 

816, 180 Ind. 897. 

46 C.J. p 840 note 76. 

83. Cal.—Halle v. Smith, 60 P, 1082, 
128 Cal. 415. 

84. Tex.—^Doughty v. DePee, Civ. 
App., 162 S.W.2d 404, error refused. 

Vt.—Schirmer v. Myrick, 20 A.2d 126, 
111 Vt. 265. 

46 C.J. p 840 note 78. 


Vto grant of exeonidve, legislatlvs, or 
Judicial power 

The grant of a power to nn offi¬ 
cer to administer an oath is not the 
grant of an executive, legislative, or 
Judicial power of government.— State 
ex rel. Green v. Glenn, 4 A.2d 345. 
9 N.W.Harr., Del., 684. 

36. Del.—State ex rel Green v. 
Glenn, supra. 

46 C.J, p 840 note 79. 

38. Tex,—Doughty v. DeFee, Civ. 
App., 152 S.'W.2d 404, error refuwod, 

37. Vt.—Schirmer v. Myrick, 20 A. 
•2d 125, 111 Vt. 256. 

What constitutes interest dlscuiiit- 
Ifying offleer to take acknowledgment 
or administer oath cannot be deter¬ 
mined by any fixed rule, for caeh 
case must depend on its own facts, 
—Schirmer v. Myrick, supra. 

33, Mass.—Lamagdelalne v. Trem¬ 
blay, 89 K.B, 38, 102 Mass. 389. 
N.C.—Corpus juris oited in Owens v. 
Chaplin, 47 S.K.2d 12, 18, 228 N.C. 
706. 

39. Ga.—Phillips V. State, 63 S.B. 
067, 6 Ga.App. 697* 

Po.—In re South Heaver Tp. Hoad, 
8 Kulp 76. 


40. Oft.—lljllHps V. ftljtlf-. fil ^^15 
667. n Gn App. 697, 

41. t?. «. V. Wlnrhmtrf. iT 

in.. 28 F.rnHNVU.Taii. 2 Mrt.rufi 

186 . 

43. Ain.—Walker V. 18 Ho. 

39.1. IftT AI«. 6. 

46 CJ, p 840 fltde 86. 

As Imsis of perjury see the t* J H 
title Perjury | 24. ateo I8 p 
867 n«>te 86. 

43. Idnho.—Vnn ttiiren v. M'-Kialey, 
66 I*. 916. H Idnhrt HI, 

Mtt.—Uetltimn V, Hi jMerph Hsy. e»e, 
Co., 239 H.W. 6|fl. 209 Mo ApP fiHj 

44. Town.—Ktste v. <r»ywood. 66 H, 
W. 8K6. 96 town 367. 

46 CJ, p H4I note 89. 

45. rnd.«-Mnstersou v, atnte. 48 N 1C 
138, 144 Ind* 24A. 

46 C,J, p 841 note 99, 

48. Ind.—Masterstm v. State, supra. 
46 CJ, p S41 note 91, 

47. Pa.—Phlllipi V, liowen, 2 Pn, 80 

48. Tenn.—Htrphens If. Htnts. I 
Swan 167. 

49. l*a.—Camereni v. Andrswalk 
Com.Pl.> 47 l«iiek.Jur. i. 
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persons,such as assessors,attorneys at law,52 
bond recorders^s and their deputies,clerks of 
courts55 and their deputies,^^ commissioners of one 
state in another,57 consuls,®^ county officers gener¬ 
ally,59 county auditors,50 county clerks5i and their 
deputies,52 county recorders,®^ county treasurersO^ 
and their deputies,55 deputy sheriffs,®® election offi¬ 
cers,®*^ judges,®® justices of the peace,®® masters in 
chancery,70 mayors,*^^ prosecuting attorneys72 and 
their assistants,7® prothonotaries and their depu- 
tics,74 referees, *^5 special commissioners,7® and town 
clerks.77 

A wojjtan may be authorized by the legislature to 
administer an oath or affirmation.75 

Implied authority. Authority to administer an 
oath may be impliedly granted by statute ;70 but a 
statute providing that an assessor shall require a 
person furnishing a list of taxable property to make 
oath to its correctness does not by necessary impli¬ 
cation authorize the assessor to administer the 
oath,®® especially where another statute expressly 


commanding the assessor to administer the neces¬ 
sary oath has been expressly repealed.®^ 

§ 6. Form and Sufficiency 

a. In general 

b. Under constitutional or statutory pro¬ 

visions 

a. In General 

While some unequivocal act Is necessary, a person 
may and should be sworn In a form and mode which 
he regards as binding on his conscience. 

At common law* an appeal to God or the Supreme 
Being as the rewardcr of truth and the avenger of 
falsehood is necessary and sufficient to constitute 
a valid oath,®® provide,d the person taking it enter¬ 
tains a belief in the existence of a God who will 
punish him if he swears falsely as discussed supra 
§ 4. In the absence of a constitutional or statutory 
provision prescribing the form or mode of admin¬ 
istering an oath, discussed infra subdivision b of 


S.C.—State V. Brandon, 197 S.B. 113, 
136 a.C. 443. 

46 CX p 841 note 95. 

Deputy or aasletont 
A deputy rommiHHloner of jurors Is 
not an **aaKl»tant'* within statute au- 
thnrislnfir commissioner of jurors or 
authorized assistants to administer 
oath, since a deputy Is ono who acts 
for or In the place of another, where¬ 
as an assistant Is ono who stands hy 
and aids another.—People v. Bocr- 
man, 12 N.y.S.2d 888. 

Delegation hy oourt 
The courts of common pleas, al¬ 
though they have power to admin¬ 
ister oaths, do not have power to del¬ 
egate that authority to any one else. 
—Stale V. Brandon, 197 S.B. 118, 
186 S.C. 448. 

*50. U.S.—TTardwIck v. XT. -S., Cal., 
257 F. fiO.5, 168 CC-A. 609. 

Power of notary public to administer 
oaths see Notaries S 6. 

Clerks of hoards of sldenaieu 
ICy.—Tomport v. Llthgow, I Bush 
176. 

51. Or.—State v. Craig, 185 P. 764, 
94 Or. 302. 

5d« Me.—^McLean v. Weeks, 61 Me. 
277. 

Mitth.—Snyder v. Hemmlngway, 11 N. 
W. 381, 47 Mich. 649. 

53. Ky.—Henderson v. Common- 
weaUh, 91 S.W. 1141, 122 Ky. 296. 
28 Ky.U 1212. 

54. Ky.—Henderson v. Common¬ 
wealth, supra. 

55. N.n.—State V. Roth, 220 N.W. 
001, 67 N.D. 196. 


Pa.—Cameron! v. Andrewsh, Com.Pl., 
47 Lack.Jur. 5. 

11 C.J. p 888 note 34. 

66. S.C.—State v. Brandon, 197 S.B. 
113, 186 -S.a 448. 

Tex.—Gray v. State, % S.W.2d 618, 
100 Tox.<>. 481. 

11 C.J. p 912 note 18. 

57. Ga.—Sugar v. Sackett, 1$ Go. 
462. 

46 C.J. p 841 note 6. 

58. N.J.—Seidel v. Pesehkaw, 27 N. 
jr.Law 427. 

46 C.J. p 841 note 7. 

59. Idaho.—State v. Jones, 164 P. 
378, 28 Idaho 428. 

eOi Ind.—Wheat v. Ragsdale, 27 Ind. 

101 . 

Wash.—Qarneau v. Port Blakely Mill 
Co., 86 P, 463, 8 Wash. 467. 

61. Colo.—^Roberts v. People, 13 P. 
620, 9 Colo. 458. 

46 C,J. p 841 note 10. 

62. Colo.—^Roberts v. People, supra. 
46 C.J. p 841 note 11. 

63. Ncv.—^Arrington v. Wittenberg, 
12 Nev. 99. 

64 Mich.—^Molonny v. Mahar, 1 
Mich. 26. 

65. Mich.—Malonny v. Mahar, su¬ 
pra. 

66. Iowa.—Conable r. Hylton, 10 
Iowa 693. 

46 C.J. p 841 note 14. 

67. N.T.—People v. Bell, 23 N.B. 633, 
119 N.Y, 176. 

46 C.J. p 841 note 16. 

66. XJ.S.—U. S. V. Ambrose, C.C.Ohio, 
2 7. 656, certllled (jiuostlons an¬ 
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swered 2 S.Ct 682, 108 U.S. 386, 
27 UEd. 746. 

46 C.J. p 841 note 16. 

69. Ind.—State v. Relchard, 109 N. 
E. 438, 59 Ind.App. 238. 

46 C.J. p 841 note 17. 

70. N.y.—^Lahens v. Plelden, 1 Barb, 
22. 

71. Idaho.—Thomas y. Boise City, 
128 P. 1110, 25 Idaho 522. 

46 C.J. P 841 note 19. 

72. Ind.—Steward v. State, 103 N.B. 
31C, 180 Ind. 397. 

73. Tex.—Goodman v. State, 212 S. 
W. 171, 85 Ti»x.Cr. 279. 

74 Pa.—Commonwealth y. Dough¬ 
erty, 42 T*n.Co. 205, 

46 C.J. p 842 note 23. 

75. N.Y.—Bonner v. McPhall, 81 
Barb. 106—Security F. Ins, Co. v. 
Martin, 15 Abb.Pr. 479. 

76. 111.—Perk V. People, 39 N.B. 117, 
153 111. 454. 

Ky.—l^helps y. Jones. 16 S.W. 668, 
91 Ky. 244. 12 Ky.U 818. 

77. Vt, — ^Wright V. Taplln, 26 A. 
1105, 65 Vt. 448. 

78. Me.—re Opinion of Justices, 
62 Mo. 596. 

Ohio.—Warwick v. State, 25 Ohio 
•St. 21. 

79. N.M,—Bucher y. Thompson, 32 
P. 498. 7 N.M. 116. 

N.y.—People V. Wright, 8 Hun 806, 
5 Thomps. & C. 518. 

80. Or.—State v. Craig, 186 P. 764, 
94 Or. 302. 

81. Or.—State v. Craig, supra. 

88. N.J.—In re Breidt, 94 A. 214, 
216, 84 N.J.Ba. 222. 

46 CJ. p 842 note 32. 



67 aj.S. 


OATES ANE AFFimATlONS 


§ 6 

this section, a person may and.should be sworn in 
a form and mode which he regards as binding on 
his conscience;®^ but when this requirement is sat¬ 
isfied the form of the oath is immaterial,®^ as is also 
the fact that the person sworn may regard another 
form of oath as more binding on his conscience ;®5 
and in upholding the validity and binding effect of 
an oath taken, the courts have accorded weight to 
Idle fact that the person sworn took the oath without 
objection to its form.®® Two forms of oaths may 
be administered to the same person.®^ The admin¬ 
istration of an oath by speaking through a tele¬ 
phone cannot .be upheld.®® The words *‘and swear” 
in an aj65rmation may be rejected as surplusage, 
where the rest is correct®® 

An oath or affirmation on knowledge and belief 
has been held equivalent to swearing or affirming 
absolutely;®® but there is also authority to the con- 
trary.®^ 

Some unequivocal act, by which a person con¬ 
sciously takes on himself the obligation of an oath, 
is necessary to make a valid oath®® and to distin¬ 
guish between an oath and a bare assertion or 
unsworn statement.®® While the uplifting of the 
hand is formal enough to make an oath legal and 


binding,®^ the holding up of the hand is not neces¬ 
sary;®® it is sufficient if the person swearing docs 
some corporal act after having been called on to 
do so and after his attention has been directed to 
the necessity of swearing to his statement,®** or if 
both the person swearing and the officer under¬ 
stand that what is done is proper for the adminis¬ 
tration of the oath®^ and all that is ncce.ssary to 
complete the act of swearing.®® 

b. Under Constitutional or Statutory Provisions 

Where a statute prescribes a particutsr form of oath 
or affirmation, that form should be followed; subtUn. 
tial compliance therewith may be sufficient. 

Effect should be given to constitutional or statn- 
tory provisions that an oath or affirnuation shall lie 
administered in the mode most binding on the con¬ 
science of the person sworn,®® or that a person be¬ 
lieving in some religion other than Christianity shall 
be sworn according to the peculiar crrcmoities of 
his own religion,1 or according to .such a crreiminy 
as he recognises as binding on his conscience.® If 
a statute lays down a particular form of oath or af¬ 
firmation that form shouhl he followed:® but it is 
sometimes held th.it a substantial compliance with 
the form prescribed by the statute is all that is nec- 


83. Iowa.—^Dalbey Bros. Lumber Co. 

V. Crispin, 12 N.W.2d 277, 234 Iowa 
1'51. 

XTtab,—Spangrler v. District Court of 
Salt Lake County, 140 P.'2d 755, 
104 Utah 584. 

45 O.J. p 842 note 35. 
acisfclnfir the Booh 

It has been held that Roman Cath- 
olio witnesses were properly required 
to swear by laying* the hand on the 
Bible while the oath was administer¬ 
ed, and kissing the Book afterward, 
while Protestant witnesses swore in 
the usual form by holding up the 
hand, since it was due to no invidious 
distinction, but because the oath on 
the Book was deemed more binding 
on the Catholic conscience,—Com¬ 
monwealth V. Buzzell, IS Pick., Mass., 
163. 

84. Miss.—^Atwood V. State, 111 So. 
865, 146 Miss. 662. 

tree of Bible or other reUgions 
script is not necessary.—^Brown v. 
Board of Fire and Police Comers of 
City of Paterson, 169 A. 661, 11 K.X 
Misc. 943. 

85. lowau—State v. Browning, 133 N. 

W. 330, 163 Iowa 37. 

88. Iowa.—iState v. Browning, supra. 

46 CX p 842 note 33. 

87. lU.—Bow V. People, 43 N.B. 593, 
160 Ill. 438. 

Wash.—State v. Gin Pon. 47 P. 961, 
16 Wash. 425, ,42<6. 


88. Ga.—Carnes v. Comes. 74 S.B, 
785, 138 Oa. 1. 

Tex.—Sullivan v. Flatonln First Nat. 
Bank, 83 S.W. 421, 37 Tcx.riv.App. 
228. 

89. N.J.—State V. Shrevo, 4 
341. 

90. Ind,—Simpkins v. Malatt, 9 Ind, 
643, 544. 

46 C.X p 843 note 46. 

91. Go.—-Winn v. Miller, 71 S.15. 658, 
136 Ga. 388. 

92. Mo.—-.State v. Prlvltt, 30 ‘S.W.2d 
765, 327 Mo. 1194. 

N.Y,—Milmoe v. Meyer, 15 N,Y.8.2d 
899. 

Utah.—Spangler v. District Court of 
Salt Lake County, 140 P.^d 765, 
104 Utah 684. 

4C C.J. p 843 note 48. 

Words above signature 
Mere fact that the words of an i 
instrument signed were In the form S 
of an oath is not conclusive that 
the signer thereby executed the oath, 
although the fact of tho signature 
under the oath may Justify the in¬ 
ference that the oath was properly 
taken.—Spangler v. District Court of 
Salt Lake County, supra, 

93. Miss,—Atwood V, State, 111 6o. 
865, 146 Miss. 563. 

N.Y.—Milmoe v. Meyer, 15 N.Y.8.2d 
899. 

94. N.a—Owens v. Chaplin, 47 S.B. 

8 


Sd 12. S!« X.C. MS. rrh-nrin. i!»- 

ntMi ai. aaa xo. T»7. 

45 p 813 f»ii, 

95. MlHH,--.\iwonfl V. Htnte, lU 80. 
.SO *. 315 

46 C.,T. p )ii.1 iiiilf! 51, 

95. MIhm.—A twood v, Stntf*. sitpm. 

97. Mine.—Atwmid Sfntr, aupfA. 

(diln.—rinrlhfmfi cV v, 

J’lrsl lilMfount rornMrrtUnii, |7 ,V M. 
2d 3K3. 59 Ohio A|ib. 331. 

98. Ga.—Mifrnifi V, llotttirf. II 8.88. 
35. 322 On. HI2. 

99. Wash.—Slfiie v, 4!fittirr, 111 tMd 
257. 23 Wniili 2d 575. 

45 C.J. p 848 note 66, 

Statnts oonstmsd a# not mandaiorr 
The Word **ffwy** in suiute provid¬ 
ing ihAt ctiiih may be ailmini«»{ir'r»d 
in tiiuititrr thereafter desirihrd 
shtutld Hot he rf«naOti*'d t«i tn*'art 
•‘must,** as such ronstrueii&in w»»uiii 
render stntutu invalid as vloUiitig 
constitutional provision rrialing |.* 
administering oath in manner mmii 
binding on etinacienca.—-Stats v. f.*ol- 
!lcr, supra. 

L Mo.—State v, Ohyo Chlatli. 4 S, 
W. 704, 92 Mo. 395. 

8, N.T.—llookman v. New Tork. IS 
N.B, 190, 200 N.Y. 53, 

^ V. Folbto II SJfk 471. 

123 N.C. 289. 

45 C.jr. p 84$ nou 44» 
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essary.^ It is also held that, where no particular 
form is prescribed, there need be only a substantial 
compliance with the requirements of the statute, 5 
that, where the oath taken complies with the stat¬ 
ute, additional language therein, not required by 
statute, may be rejected as surplusage,® and that, 
where a party makes no objection to the mode of 
administering an oath at the time, the oath is as 
valid as though it had been administered in strict 
conformity with the statute.^ The rigid rule which 
is applied to oaths in criminal proceedings has not 
been extended to ministerial acts in civil proceed¬ 
ings.® 

An oral oath is sufficient unless a written oath is 
prescribed.® 

An affirmation, instead of an oath, may be taken 
where the case falls within the scope and meaning 
of a constitutional or statutory provision permitting 
it,^® but where the statute permits affirmation only 
if religious scruples against swearing are shown 
such scruples must be shown.^i 

§ 7. Evidence of Administration 

Evidence of the administration of an oath or affirma¬ 
tion may be In the form of a Jurat or certificate of the 
officer, but, in the absence thereof, other evidence may 
be used. 

A jurat is simply evidence of the fact that an oath 
was properly taken before a duly authorized offi¬ 
cer,^® and is not part of the oath^® or conclusive cv- 


§ 7 

idence of its due administration,^^ and it may be 
attacked and shown to be false.^® Where the jurat 
of the officer administering the oath is lacking, it 
; has been held that the actual taking of the oath may 
be established by other evidence,!® at least where 
the oath is in the nature of a pledge required by a 
statute.!^ 

The presumption is that, where an oath or affirma¬ 
tion was administered by a proper officer, it was 
properly administered.!® Where an officer author¬ 
ized to administer oaths and affirmations certifies 
that an oath or affirmation was administered to a 
particular person, or that he was sworn or . affirmed, 
it will be presumed that the oath or affirmation was 
administered in the form required by law;!® but if 
the officer's certificate purports to recite the oath 
administered it will be presumed, in the absence of 
a showing to the contrary, that the oath was ad¬ 
ministered in the form recited.®® 

A magistrate's certificate has been held conclu¬ 
sive evidence of the proper administration of an 
oath or affirmation.®! If the record shows that an 
official oath has been taken, it is enough without 
showing before what officer it was taken or in 
what official capacity he administered the oath.®® 
Where the statute does not require a written oath 
or written evidence thereof, the taking of the oath 
may be shown by parol evidence.®® An unsigned 
and unsworn statement of a stenographer that a 
person was duly sworn is not proof of the fact.®^ 


4. \yash.—State v. Collier, 162 P.Sd 
267. 23 Wanh.Sd 678. 

46 C.J. p 843 note 69. 

—Tirlfsgs V. Murdock, 13 
Pick. 305. 

Procedure not epeolfUd ta statute 
The statute providinsr that the 
chancellor, any Judge, Justice of the 
peace, or notary public shall have 
authority. In any case in which an 
oath or aUlrmation is necessary or 
proper, to administer such oath or 
anirmatlon, 1 b declaratory of the 
power of thoBo named therein and 
is not Intended to lay down any pro¬ 
cedure for legal proceedings.—Mfate 
V. Iiyons, 6 A.2d 496, 1 Terry. Del., 
77. 

6. N.Y.—Ward v. Brooklyn, 53 N.Y. 
S, 41, 32 App.Dlv, 4.70. affirmed 68 
N.B. 1093. 164 N.Y. 691. 

46 C,J. p 843 note 61. 

7. N.Y.--I>eopIe v. Cook, 8 N.Y. 67, 
59 Am.P. 461, Sold. 66. 

8. Tex.—Doughty v. DeFee, Civ. 
App., 162 S.W.2d 404, error refused. 

9. Fla.—Corpus Juris oitsd iu 
Cline V. Cline, 184 So. 540, 649. 101 
Fla. 488. 

46 C.J, p 843 note 68. 


XO. N.Y,—^Bookman v. New York, 
98 N.R 190, 200 N.Y. 63. 

46 C.J. p 843 notes 64, 66. 

11. N.C.—Pcarre v. FOlb, 81 S.)S. 

476, 123 N.C. 239. 

46 0.jr. p 843 note 66. 

13. N.Y.^—^People ex rel. Fifth Ave¬ 
nue and 37th Street Corporation v. 
Miller, 26 N.Y.aSd 219, 261 App. 
Div. 550, affirmed 8'6 N.S3.2d 682, 
286 N.Y. 628. 

N.D.—^Agricultural Bond & Credit 
Corporation v. Courtenay Farmers' 
Co-op. Aas’n, 261 N.W. 881, 64 N.D. 
253. 

13. N.Y.—People ex rel. Fifth Ave¬ 
nue and 37th Street Corporation v. 
Miller, 26 N.Y.S.2d 219, 26X App. 
Div. 550, affirmed 86 N.Hi.2d 682, 
286 N.Y. 628. 

N.D.—^Agricultural Bond 4; Credit 
Corporation v, Courtenay Farmers' 
Co-op. Ass'n, 251 N.W. 881, 64 N.D. 
253. 

14. N.Y.—People ex ret Fifth Ave¬ 
nue and 37th Street Corporation v. 
Miller, 26 N.T.S.2d 219, 261 App. 
Div. 650, affirmed 86 N.S.2d 682, 
286 N.Y, 628. 


15- N.Y.—^People ex rel. Fifth Ave¬ 
nue and 37th Street Corporation v. 
Miller, supra 

N.D.—^Agricultural Bond & Credit 
Corporation v. Courtonay Farmers* 
Co-op. Ass'n, 251 N.W. 881, 64 N.D. 
253. 

16 . Mich.—Juno V. School DIst. No. 
11, Southfield Tp., 278 N.W. *676, 
283 Mich. 533, 116 A.D.B. 681, 

17. Mich.—Juno v. School Dist. No, 
n, Southflicld Tp., supra 

18. N.C.—State v. Nicholson, 9 S.K. 
545, 102 N.C. 466, 11 Am.S.R. 767. 

46 CJ. p 843 note 67. 

IP. III.—Colvin V. People, 46 N.K. 

737, 166 XU. 82. 

46 CJ. p 844 note 68. 

80. Wls.—Cross V. Barnett, 21 N. 

W. 832, 61 Wls. 680. 

31. Me.—State r. Welch, 8 A. 348, 
70 Mo. 99. 

38L N.H.—Drew r. Morrill, 62 N.H. 
23. 

46 C.J. p 844 note 71. 

33. Tex.—^Ewing V. State, Cr„ 88 S. 
W. 618. 

34. Me.—^Doughty y. Sullivan, 98 A. 

738, 113 Me. 243. 
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OB--OBJECT 


OB. A Latin preposition whicli is affixed to certain 
words to increase their meaning;^ defined as ac- 
connt of; for;2 or to.^ 

Phrases commencing with the word "ob” and as 
to which no recent adjudications have been found 
see 46 C. J. p 844 note 4. 

Maxims commencing with the word ^^ob” and as 
to which there have been no recent applications see 
46 C.J. p 844 note 9, p 852 note 79. 

OBEDIENT. Submissive to authority, yielding com¬ 
pliance with commands, orders or injunctions; per¬ 
forming what is required, or abstaining from what is 
forbid.^ 

OBEDIENTIA EST LEOIS ESSENTIA. See 46 C. 
J. p 844 note 6. 

OBESITY. Excessive development or excessive 
storage of fat throughout the body.® 

OBEY. To submit to the authority of; to yield 
obedience.® 

OBFUSCATION. The act of obscuring; also, that 
which obscures.^ 
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OBITER DICTA or OBITEE DICTUM. See Courts 
§190. 

OBJECT. 

As a noun. In lexicography the word "object’^ in¬ 
cludes whatever is presented to the mind, as well as 
whatever may be presented to the senses,® and an 
object may be real, visible, and tangible, or may be 
apprehended or conceived only by the understand¬ 
ing.® 

As a mental conception the term may be defined as 
an 3 rthing, whether concrete or abstract, real or imag¬ 
inary, that may be perceived or apprehended by the 
mind;i® that of which the understanding has kimwl- 
edge.ii affecting the senses, the word “object’^ 
is defined as meaning anything which comes within 
the cognizance or scrutiny of the senses2 anything 
that is tangible or visible;^® any tangible thing, 
visible or capable of discennnent by the iMMises, 
which offers an impediment or resistenee to another 
object in motion that which is put, or wliirb may 
bo regarded as imt, in the way of some of the sens- 
es.i5 

The word "object" is frequently employed ns 
meaning aim,^® puriwse,'^ or end;'* and is al^o de¬ 
fined as meaning the things® or end^o nitited at; 
the thing®! or end®® sought to be nccoi«|iUslied. 


1. U.S.—^Edwards v. Kearzey, N.O., 
96 X7.a 695. 600, 24 UEd. 793. 

4-6 C.J. p 844 note 2. 

2. Blaclc Li.I>. 

8. U.S.—Jelln v. Home Ins. Co., U.C. 
N.J., 5 F.Supp. 908, 909. 

4. Ky.—^Miller v. Commonwealth, 1 
Duv. 14, 17. 

a. U.S.—United States v. '62 Pack- 
a^res. More or Less, of Marmola 
Prescription Tablets, D.C.Wis., 48 
F^upp. 878, 885. 
a. Webster Int.D. 

Phrases employing the word and 
as to which more recent adjudica¬ 
tions have not been found see 46 C. 
J. p 844 note 7. 

7- Century U. 

Philippine.—See U. S. v, De la Cruz, 
22 Philippine 429, 432. 
a U.S.—Wells V. Shook, C.C.N.T., 
29 F.Cas.N'o.17,406, 8 Blatchf. 254, 
257. 

Bimilarly defined 

Whatever is acted on, or operated 
on, affirmatively, or intentionally in¬ 
fluenced by anything done, moved, 
or applied thereto.—-Wells v. Shook, 
supra. 

9. La.—Haik v. U. S. Fidelity & 
Guaranty Co., 130 So. 118, 119, 15 
La.App. 97. 

10. N.J.—Harris v. American Cas¬ 
ualty Co., 85 A. 194, 195, 83 N.J. 


Law 641, 44 L.R,A.,K.S., 70, Ann. 
Cas.l914B 846. 

Pa.—Wethorill v. Williamsburgh Ins. 
Co., 60 Pa.Super. 37, 39. 

11. N.J.—Harris v. American Oisu- 
alty Co., 86 A. 194. 196, 83 N.J. 
Law 641, 44 L.R.A.,N.S., 70, Ann. 
Cas.X914B 846. 

Pa.—Wetherill v. WilliamsburKh Ins. 
Co., 60 Pa.Super. 37, 39. 

12. La,—Haik v. U. S. Fidelity & 
Guaranty Co., 130 So. 118, 119, 15 
La.App. 97. 

Vt—^Moore V. Union Mut. Fire Ins. 

Co., 22 A.2d 503, >505, 112 Vt 218. 
46 C.J. p 844 nolo 19. 

13. La.—Halk v. U. S. Fidelity & 
Guaranty Co., 130 So. 118, 110, 15 
La.App. 97. 

Pa.—Commonwealth v, Kluchar, 193 
A, 28, 30, 826 Pa, 587. 

Vt.—Moore v. Union Mut. Fire Ins. 

Co., 22 A.2d 603, 606, 112 Vt 218. 
46 C.J. p 844 note 20 Ca], 

Similarly defined 

Something visible or tanKlblc.— 
Great American Mut Indomn. Co. 
V. Jones, 144 N.B. 696, 697, 111 Ohio 
St. 84, 35 A.L.R. 1028—46 C.J. p 844 
note 20. 

14. Okl.—Columbia Ins, Co. v, Chat- 
terjee, 219 P. 102. 103. 93 Okl. 249, 

Tex.—Wood V. Southern Casualty Co.. 
Civ.App., 270 aw. 1056, 1068. 

15* Mont—T. C. Power Motor Car 
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Co. V. V. S, mro Xna f-n,. JJS 1‘ 
m, 113. <9 Mont. S6S. sa A t..n. 
1023. 

IS C.J. p 314 note 31. 

i«. I4t.—Stnte V. Dfi littrt, 33 JJo. 

SOS, 606, 108 Ln. 670. 

46 CJ. p 346 note 33. 

17. IjA.—K untan v. Dowejf, 70 ft>i, 
719, 730. 142 lA 708. 

46 O.J. p 840 noto 39. 

18. l>r.J.-.«Awtor V. Bhoontlml. 81 A 
1004, 83 SJ.Uhw 499. 

19. MiHii.~-renple'N tinnk r.lrjiii.J„( 

In* Oorp. V, Hi 

nist.. 24 So.2d 784, 793. in b 

Paxton V. naum, 59 M 

6.36. 

N.J.—,<*awter v. Shornttiat, *3 A. 
1004. 83 oV.J.Law 499. 

50. Idaho.—State v. Hanlta, t*iii p. 
472, 474, 83 Idaho 765. 

51. Idaho.—State v. flatilui, supra. 
SlttOlaxly defiaed 

Tim thing sought to be attninrd, 
Idaho.—Htate v. Itaahs, autsra, 
Kahi—Hrarlmrough v. Smith, IH Kan 
309, 407. 

SS* Miss.—Peoplf7*s Hank Liuuidnt 
ing Corp. V. Iteaahea 
Hist., 24 8o.2d 784, 702. 109 Mis i 
503. 

Stmilarly defined 

<1) Thai which one endcavism i** 
attain or carry out,—Sawter v. 
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OBJECT-OBJECTIVE 


“Object” and ^^nrpose” have been held not syn¬ 
onymous and the terms have been distinguished.23 
The words “object” and “subject” have been held 
to be equivalents by some authorities,^ 4 and some¬ 
times are regarded as synonymous terms,26 but the 
terms have also been distinguished,26 and it has 
been said that the better view is that the word “sub¬ 
ject” is a broader term than the word “object,”27 
as one subject may contain many objects.28 

In grammar, a member of the sentence, a sub¬ 
stantive word or phrase or clause, immediately, that 
is, without the intervention of a preposition, depend¬ 
ent on a verb, as expressing that on which the ac¬ 
tion expressed by the verb is exerted; a similar 
member of the sentence dependent on a preposition, 
that is, joined by a preposition to the word it limits 
or qualifics.26 

Phrases employing the word “object” as a noun 
are set out in the note.2t> 

Particular applications. The word “object” is de¬ 
fined and construed as used in motor vehicle collision 
insurance policies see Insurance § 797. What con¬ 
stitutes the “object of an action” is discussed in Ac¬ 
tions § 1 g, and the meaning of constitutional pro¬ 
visions prohibiting a statute from embracing more 
than one object is treated in the CJ.S. title Stat¬ 
utes 217, 218, also 69 C.J. p 800 note 49-p 804 
note 82. 

As a verb. To vote against.2i It has been held 
that “to object” may be equivalent to, and also dis¬ 
tinguished from, “to except,” see 32 CJ.S. p 1149 


note 55.1. 

OBJECTION*. That which is, or may be, presented 
in opposition;22 an adverse reason or argument; a 
reason for objecting or opposing;23 act of object- 
ing;24 an opposing;2'6 a feeling of disapproval.26 

In practice, the act of a party who objects to some 
matter or proceeding in the course of a trial; also, 
an argument or reason urged by him in support of 
his contention that the matter of proceeding object¬ 
ed to is improper or illegal.27 

The word “objection” is employed in various con¬ 
nections throughout this work, particular reference 
being made to Appeal and Error § 323 where an “ex¬ 
ception” is distinguished from an “objection.” Ob¬ 
jections in the course of a trial are treated in de¬ 
tail in the C.J.S. title Trial §§ 113-132, also 64 C.J. 
p 166 note 51-p 203 note 97. For other particular 
applications and specific uses of the term consult the 
indexes to the various titles and see the Descriptive- 
Word Index. 

OBJECTIONABLE. Liable to objection; offen- 
sive.26 

OBJECTIVE. The word “objective” has been de¬ 
fined medically to mean perceptible to persons other 
than the patient.2 6 

Objective representations, are representations of 
previous and present conditions and past events, 
which are susceptible of exact knowledge and cor¬ 
rect statement.^ 6 They are distinguishable from 
“subjective representations.”^^ 


Shoenthal, 83 A. 1004. 83 N.J.X^aw 
490. 

(2) The end to whlrh effort in di¬ 
rected.—Siiwtcr V. Shounthal, 83 A. 
1004, 83 N.J.L.aw 409. 

(3) The end to bo attained by a 
given action or effort,—S^iwter v. 
•Shoenthal, 80 A. 101, 81 N,J,Xj&w 
107. 

23. N.X—Sawtor v. Shoenthal, 80 A. 
101, 81 N.J.Law 197. 

34. Fla.—Spencer v. Hunt, 147 So. 
282, 284. 100 Fla. 248. 

La.—UUHton v. Dewey, 78 So. 710. 
720, 142 La. 206. 

MlH».—Paxton v. lUum, 60 Miss. 631, 
638. 

35. Va.—Insrles v. Straus, 21 S.B. 
490, 492, 91 Va. 200. 

Wa«h.T.—^llarland v. Territory, 13 F. 

463, 468, 3 Wosh.T. 131. 

35. I»a.—State Bd, of Medical Ex¬ 
aminers V. Fowler, 24 So. 800, 813, 
60 La.Ann. 1358. 

48 C.J. p 846 note 23 [bL 

37. Fla.—Spencer v. Hunt, 147 So. 
282, 284, 109 Fla. 248. 

38. Fla.—^Spencer v. Hunt, supra. 


Tex.—FiX parte Homan, 77 S.W. 226, 
228, 46 Tex.Cr. 343. 

39. Century D. 

Cal.—See Bourland v. Hildreth, 2C 
Cal. 161, 233. 

46 C.J. p 846 note 33. 

30. Physical objeote 

<1) ^‘Vehicle, animal, obstacle and 
the earth are physical objects."— 
Wetherill v. Williamsburgh Ins. Co., 
80 Fa.Super. 37, 80. 

(2) "Water and land • - . are 
objects—physical objects. They are 
not abstract or imaginary, but tangi¬ 
ble, visible, concrete and real, and 
may be perceived and apprehended 
by the mind; the understanding has 
knowledge of them."—Harris v. 
American Casualty Co., 35 A. 194, 
196, 83 K.J.Law 641, 44 L»,R.A.,N.S., 
70, Ann.Cas.l914B 848. 

Other phrases as to which more 
recent adjudications have not been 
found see 48 C.J. p 845 notes 34-47. 
3X. Me.—Norton v. Ferry, 86 Me. 
183, 186. 

33. N.J.—131 Ken Ave. Co. v. Gross, 
16 A;2d 489, 470, 126 N.J.I^W 613. 

46 C.J. p 845 note 51. 
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33. N.jr. —^181 Ken Ave. Co, v. Gross, 
supra. 

34. N.J.—131 Ken Ave. Co. v. Gross, 
supra. 

36. Ill.—^Mulcahey v, Vehon, 229 lit 
App. 454, 471. 

33. N.J.—131 Ken Ave. Co. v. Gross, 
18 A.2d 489, 470, 125 N.jr.Law 613. 

37. Black L.D. 

38. Webster New IntD. 

Phrases 

(1) "Objectionable Juror^' see Ju¬ 
ries S 267. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 46 C.J. p 848 notes 
83-68. 

39. Mo.—Schroeder v. Western Un¬ 
ion Telegraph Co., App., 129 G.W. 
2d 917, 922. 

40. Okl.—United Ben. Life Ins. Co. 
V. Knapp, 61 P.2d 963, 984, 175 Okl. 
25. 

4L Okl.—United Ben. Life Ins. Co. 
V. Knapp, supra. 

"Subjective representations" defined 
see the C.J.S. definition Subjective. 
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Objective symptoms. In medicine, those which a 
physician, by the ordinary use of his senses, discov¬ 
ers from a physical examination;those symptoms 
which a surgeon or physician discovers from an ex¬ 
amination of his patient.4^ 

Objective symptoms are not limited to symptoms 
ascertainable by touch; the expression has a wider 
meaning, and symptoms of pain and anguish, such 
as wealoiess, pallor, sickness, nausea, expressions of 
pain clearly involuntary, or any other symptoms in¬ 
dicating a deleterious change in the bodily condi¬ 
tion may constitute objective symptoms.^^ It has 
been held that a visible, changed condition of a body 
from one of life and vitality to that of death is an 
objective s3nnptom,^5 Qjid. it also has been said that 
where an injury has a characteristic result the result 
is an objective symptom.46 

^^Ohjective s3nnptoms^^ have been distinguished 
from ^^subjective sjanptoms.”^? 

Various compensation acts provide that the word 
^^accident^^ as used therein shall be consti*ucd to 
mean an unexpected and unforeseen event happen¬ 
ing suddenly and violently and producing at the 
time an objective symptom of the injury, and the i 
term “objective symptom” as used in such statutes I 


is treated in the C.J.S. title Workmen’s Compensa¬ 
tion Acts § 158, also 71 C.J. p 579 notes Dl, 02. 

OBLIGAOION. In Spanish law, chaigo;’*^ obliga¬ 
tion.^^ It has been held not to moan lirn.S^ 

OBLIG-AEIt. A Latin verb meaning to bind; to 
oblige; totie.^i 

OBLIGATE. To bnng or place under moral or le¬ 
gal duty or constraint; to bind by law or to hoUi by 
a constraining motive; to bind by an obligation/*^ 
Obligated. A partici])!© from “obligate,” having 
tbe same root as the noun “obligation,”53 and de¬ 
fined as bound to do;®^ to bo bonnd/5 

OBLIGATIO. A Latin substantive, derived from 
the verb “obligare,”56 moaning tying oloso up;®^ a 
bond of law by which we are neoessarily bound to 
pay something according to the laws of our cfuin- 
try;68 according to the admindde definition in the 
Institutes, vinculum juris (juo nocciisitato aHlriiigi- 
mur alicujus rei solveiula*.®® 

OBLIGATION. 

In General 

A generic word, CO derived from tbe T/if in anfistan- 


4S. Kan.—^Reeder v. Thompson, 246 
P. 127, 120 Kan. 72'2. 

La.—Corptifl jnnris quotod in Frantz 
V. Schroeder, 16S So. 110, 184 La. 
946—^Frantz v. Schroeder, App., 
164 So. 147, 148. 

43. Mo.—^La Forgre v. Cogrllzer Tent 
& Awning' Co., App„ 206 S.W.2d 
967, 962—Schroeder v. Western Un- 

' Ion Telegraph Co., App., 129 S.W. 
2d 917, 922. 

SUrays 

What a physician discovers 
through his vision, aided by magni¬ 
fying glasses or an X-ray instru¬ 
ment, are objective symptoms.— 
Reeder v. Thompson, 24)5 P. i27, 120 
Kan. 722. 

44. La,—Corpiui JWds quoted in 
Frantz v. Schroeder, 168 So. 110, 
111, 184 La., 946. 

Mo.—^Albert v. Krey Packing Co., 
App., 196 S.W.2d 890, 893—Brewer 

V. Ash Grove Lime & Portland Ce¬ 
ment Co., 26 S.W.‘2d 1086, 1089, 
223 M:o.App.- 983—Gulllod v. Kan¬ 
sas City Power & Light Co., 18 S. 

W. 2d 97, 100, '224 Mo.App. 382. 
Neb.—^Bekeleskl y. 0. F. Neal Co., 4 

N.W.2d 741, 743, 141 Neb. 657— 
Vail Vleet v. York Public Serv, Co., 
196 N.W. 467; 468, 111 Neb. 61— 
Manning v. Pomerene, 162 N.W. 
492. 498, 101 Neb. 127. 

45. Mo.—Brewer v. Ash Grove Lime 

Sc Portland Cement Co., 2^ SW.2d 
1086, 1089, 223 Mo.App. 983. * I 


48. 111.—Plano Foundry Co. v. In¬ 
dustrial Commission, 190 N.K. 266. 
260, 366 III. 186. 


47. La.—Frantz v. Schroodor, App., 
164 So. 147, 148. 

Mo.—LaForge v. CogUzor T<»nt St 
Awning Co., App., 206 S.W.2d 1)67, 
962—-Schroeder v. Wostorn Tnion 
Telegraph Co;, App., 129 B.W.2d 
917, 922. 

46 C.J. p 846 note 67 [bj. 

“Subjective symptoms” defined see 
the C.J.S. definition Subjective, al¬ 
so 60 O.J. p 674 note 60. 

48. U.S.—Hewitt V. Speyor, X>.C.N. 
T.. 248 F. 590, 594. 

49t Escriche Dicclonarlo. 


60 . u.s.—Hewitt V. Speyor, supra. 

61. Ky.—Blair v. Williams, 4 Lit' 
34, 36. 

Wis,—See Wachter v. !Famachon, 2 
N.W. 160, 62 Wis. 117, 121. 

See Obllgo post p 18 note 

68. Webster New IntD. 

Md.—See Cover v. Stem, 10 A. 231 
232, 67 Md. 449, 1 Am.S.R. 406. 


63. Fla.—Maxwell v. Jacksonvlllo 
Loan Sc Improvement Co„ 34 So. 
266. 267. 45 Fla. 426. 


64. U.S.—American Fuel Co. v. In¬ 
terstate Fuel Agency, C.C.A.Wash. 
261 F, 120, 123. 

Obligated oj? bound to pay 
“If a person admits that he la 


presently ohligntml iir l«nttnfl to pnf 
it 1 h iho cnui^nlcitt r»f n priiMUsn 
to iwiy.”—H/irrlson v. llnstin, t9l Ho. 
916. 917. 238 At«. 497. 

56. Wia—W»« hi*'r v. Famachnn, if 
N.W. 160, lai. 62 Wis. Ill, 

56. U.ft.—Si*<‘ Mfiivnrds v. K*»nrii»'y^ 
N.C.. 96 Ran. 600. SI U m, 793, 

I Ky.—lUalr v. WtllieniN. 4 Hit. 3I. 3i. 

57. Ky.—|.ntmlcy y, tlrnshcnra, 4 
Litt. 17. 6.V 

46 C.J, p 816 note 82. 

**ObXigatio ex coatraotvu** nnit 
Ifgatio osl juris vlnriibii,i*» nrc tnrme 
of the Rnrtint) Inw wHit 
moatiingH.—Wnchtrr v. i»*emiir|ir>tt. 
22 N.W, 160. 161, 62 Wla 117. 

58. N.y.—Htrmig v, Wheaton, || 

n«rb. 616. 

46 C.J, p 846 note 83. 


** n, t A. A 

K. 3, 16, 


60. tr.H.-~irnUe 6 Htnira Tru.! Cn. nf 
.Nfw Vdrk v, Andaraitn. D.t'.N" T,. 
«0 KS.! 2 , 1 . 793—Vim N«l, Hank 
V. u. 8.. CI.CI,. M r.2d »:». nn 




Utah.—Thorntcy foand A f.ivitstorlc 

*»»• 

Utah 519. 

it C.J. p 847 not. 17. 
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tive “obligatio/'^i having many,®** wide,®* and va- 
ried®4 meanings, according to the connection or 
context in which it is nsed.^® In the absence of 
limiting words, and unaffected by the connection in 
which it is used, it will be construed in its generic 
sense.®® 

It has been said that the term has a very technical 
meaning,®*^ and also that it has a very broad and 
comprehensive legal signification,®® and that it has 
two well-defined legal meanings,®® signifying the 
duty imposed on a person, in connection with his 
contract, to perform it, and discussed in Contracts 
§ 1 d in this sense, and as the contract or instru¬ 
ment itself, as a sealed contract, as liability or duty 


arising from contract or from actionable tortious 
conduct, etc., discussed in the following subdivi¬ 
sions. 

As an Instrum^t or Contract 

The term "obligation^’ ordinarily is used to des¬ 
ignate the contract or instrument itself which con¬ 
fers rights and imposes duties on the parties there- 

to.70 

Original and techniced meaning. In its original^^ 
and most technical'^* meaning, and in the sense in 
which it was employed at common law,^® the teirm 
"obligation” was limited to instruments under seal 
of a certain kind;'^^ and, likewise, the torn "obli- 


ex. —^Riiypart v. City of Lin¬ 

coln, 285 N.W. 314. 318, 136 Neb. 
146. 

46 C.J. p 847 note 88. 

ez. tJ.S.—United States Trust Co. of 
New York v. Anderson, D.C.N.Y., 60 
F.2d 291, 292. 

Neb,—^Enyoart v. City of Lincoln, .285 
N.W. 314, 318, 136 Neb. 146. 

N.Y.—^Jacobs V. Monaton Realty Tnv. 
Corp.. 106 N.R 968, 970, 212 N.Y. 
48. 

S.D.—Good V. Farmers' Mut. Hail 
Ins. Ass'n, 235 N.W. 114. 116, 68 
S.L. 106. 

63. Nob.—Enyeart v. City of Lin¬ 
coln, 285 N.W. 314, 318, l3(l Neb. 
146. 

N.Y.—Carroll v. Sharp, 122 N.Y.S. 

694, 697, 67 Misc. 254. 

Broad meaxiiag ^ 

U.S.—Sinton v. Carter County, C.C. 

Ky., 23 F. 635, 638. | 

Cal.—Schwarts v. California Claim 
Service, 126 P.2d 883, 887. 52 Cal. 
App.2d 47. 

64. Neb.—Knycart v. City of Lin¬ 
coln, 285 N.W, 314. 818, 136 Neb. 
146, 

N,Y.—Carroll v. Sharp, 132 N.Y.S. 

694, 697, 67 Misc. 254. 

Brimary asd aaooadary sitfuifloaxiee 
(1) "Plainly, there can bo no de¬ 
nial that tho expression 'obligation,' 
in its common acceptation, will em¬ 
brace every duty Imposed by law, 
whether such be the creature of a 
statute, of a record, of a recognl- 
2 »ince, of a sealed instrument, or of 
a simple contract But that the word 
was not used with this compass of 
import in this context is self-evident. 
Possessed of such wide meaning, the 
term would stand in this section of 
the act not only as an incongruity, 
but, in view of any rational construc¬ 
tion of it, as an impossibility. In¬ 
deed, any attempt to give it so wide 
a scope would appear to be the re- 
dmtin ad at>$urdum; for it would be 
applicable, not only to all the cases 
regulated by the section in which it 
is found, but, also, almost to all of 


the cases regulated in the other sec¬ 
tions of the statute. Therefore, it 
requires no argument to show that 
the term, as here used, cannot be 
possessed of that wide reach of im¬ 
port that inheres in it in common 
use. But the term has In law a sec¬ 
ondary and limited significance, 
whereby it is made to express but a 
single class of instruments,—^those 
which are under seal, and stipulate 
for tho payment of money. That the 
word has both this general and par¬ 
ticular moaning cannot be questlon- 
od. Thus Lord Coke says: ‘"Obli¬ 
gation” Is a word of his own nature 
of a largo extent; but It is common¬ 
ly taken, in the common law, for a 
bond containing a penalty, with con¬ 
dition for payment of money,' ”— 
Klasser v. Haines, 18 A. 1095, 1099, 
62 N..T.Law 10. 

(2) ‘Tvord Coke says that an obli¬ 
gation is a word of large extent, 
but Is commonly token, in the com¬ 
mon law, for a bond containing a 
penalty with a condition for payment 
of money, or to do or suffer some 
act or thing.''—Ghlgllone v. Marsh, 48 
N.Y.S, 604, 607, 23 App.niv. 61— 
Strong V. Wheaton, 38 Barb., N.Y., 
616 , 624, 

66, Neb.—Fnyeart v. City of Lin¬ 
coln, 286 N.W. $14, 318, 136 Nob. 
146. 

S.P.—Good V. Farmers' Mut, Hall 
Ins. Ass'n, 285 N.W, 114, 116, 58 
S.D. 106. 

46 C.J. p 847 note 92. 

Sinllarly expressed 
"The particular meaning intended 
is to be gained by a consideration of 
its context.”—Schwarts v. California 
Claim Service, 125 P.2d 883, 887, 52 
Cal.App.2d 47. 

66 . U.S.—First Nat. Bank v, XT. S., 
Ct.Cl., 88 F.2d 925, 980—Stiiton v. 
Carter County, C.C.Ky„ 23 F. 585, 
588. 

$7# N.C.—State v. Campbell, 9 S.B. 
410, 411, 103 N.C 344. 

63, U.S.—^First Nat. Bank v, XT. 6„ 
Ct.Oi., 88 F.2d 926, 980. 
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N.C.—state v. Campbell, 9 S.E. 410, 
411, 108 N.C. 344. 

Similarly expressed 
*Tt has now gained very broad and 
comprehensive legal signification in 
certain contexts,”—Tierney v. Dowd 
& Co., Inc., 144 N.B. 583, 684, 238* 
N.Y. 282. 

69. Neb.—Enyeart v. City of Lin¬ 
coln, 285 N.W. 314, 318. 136 Neb. 
146. 

Utah.—Thornley Land & Livestock 
Co. V. Gailey, 143 P.2d 283, 286, 105 
Utah 519. 

46 C.J. p 847 note 96. 

76. Utah.—Thornley liond ds Live¬ 
stock. Co.’v. Galley, supra, 

46 C.J. p 847 note 98. 

71. U.S.—^Lee V. Kenan, C.C.A.FIa., 
78 P.2d 426, 426, 100 A.L.R. 869— 
Karasik v. People's Trust Co., D.C. 
N.Y., 252 P. 324, 835. 

Ark.^—Corpus OTuxis cited iu Phillips 

V. Phillips, 108 S.W.2d 20, 23, 208 
Ark. 481—Corpus Juris cited iu 
Rose V, W. B. Worthen Co., 63 S. 

W. 2d 16, 16, 186 Ark. 205, 85 A,L.a 
312. 

46 C.J. p 847 note 99. 

78. Qa.—Hargroves v. Cooke, 16 Gs, 
321, 330. 

N.C.—State v. Campboll, 9 as. 410, 
4X1, 193 N.C. 344. 

Utah.—Thornley Land & Liyofstock 
Co. V, Galley, 143 P.-2d 283, 286, 
106 Utah 510. 

AS a legal term 

U.S.—^Lee v. Kenan, C.C.A.Fla,, 78 F. 
2d 425, 42C, 100 A.L.ri. 869. 

73. Colo.—Denver XiJxch. Bank v. 
Ford. 3 P. 449, W, 7 Colo. 314. 

S,D.—Good V. I^^rmers' Mut Hail 
Ins. Ais'n, 285 N.W. 114, 116, 58 B. 
D. 106, 

74. U.S.—Lee V. Kenan, aC.A.Fla., 
78 F.2d 425, 426, 100 A,L,R. 869. 

Ark.—Corpus Juris dted in Phillips 

V. Phillips, 158 S.W.2d 20, 2$, 208 
Ark. 481—Corpus Juris dted iu 
Rose V. W. B. Worthen Co., 53 S. 

W. 2d 15, 16, 186 Ark. 205, 85 A.L.B. 

212 . 

S.D.—Good V. Farmers' Mut, Halt 
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gation” was limited to a a bond eontaining 

a penalty with a condition annexed*^® for the pay¬ 
ment of money, performance of covenants, or the 
like;a bond or other writing in the nature of a 
bond;78 a bond of law by which we are necessarily 
bound to give or to do something;79 a bond with 
a condition annexed or attached and a penalty for 
nonfulfillment ;80 a deed in writing whereby one 
does bind himself to another to pay a sum of mon¬ 
ey or do some other thing a deed whereby the 
obligor obliges himself, his heirs, executors and ad¬ 
ministrators, to pay a certain sum of money to an¬ 
other at a day appointed a deed whereby a man 
binds himself, under a penalty to do a thing;83 and 
it might include a bond or other writing similarly 
enforceable but not having the form and all the 
characteristics incident to a bond.8^ 

Extended meaning: The meaning of the word 
"obligation” has been gradually enlarged by the 
courts beyond its original signification,86 and in 
modem usage it is not so limited that it denotes only 
an instrument under seal, such as a bond,88 but it 
now extends to any certain written promise to pay 
money or do a specific thing,87 to all written instru¬ 
ments whereby a contract is witnessed;88 and the 
term, in its very broad and most comprehensive le¬ 


gal sig^nificance, embraces all instruments of writ¬ 
ing, however informal, whereby one party contracts 
with another for the payment of money or the de¬ 
livery of specific articles.88 

In this sense the word "obligation” is defined ns 
meaning an instrument in writing whereby a |mrty 
is bound in law or bond, commonly ealled a "writ¬ 
ing obligatorya formal and binding agreement 
or acknowledgment of a liability to i>ay a eertain 
sum or do a certain thing;8^ an instrument taken 
for the payment of money at some future time;’*- a 
note or instrument by which the maker thereof binds 
himself to pay money.83 

Originally, when the word "obligation” signified a 
sealed instrument such as a bond, it could, of course, 
be created only by a written instrument and, 
even when the word is ^ven the extended meaning 
that it has in modem application,there still is 
authority that an obligation must at least he in 
writing,88 and it would seem that it sltmtld create 
or fix some liability that otherwise would not ex- 
ist;87 and in its legal meaning it does not embrace 
a cause of action not ovidencc^d by a writing.®* 

On the other hand, it has been held that when 
the word "obligation” is used in its broadest sense 


Ins. Ass’n, 235 K.W. 114, 116, 58 
€.D. 106. 

46 C.J. p 847 note 39. 

Similarly easpressed 

(1) A sealed instrument contain- 
inff an ensragrement or promise.—U. 
S. V. Green, D.C.N.T., 186 F. 618, 
647. 

<2) Any memorandum or writing’ 
under seal whereby a debt is ac¬ 
knowledged to be owing.—Cover v. 
Stem, 10 A. 231, 282, 67 Md. 449, 1 
Am.S.R. 406. 

75b XT.S.—^Lee v. Kenan, C.C.AFla., 
78 F.2d 425, 426, 100 A.L.H. 869. 
wAjrk.—Corpus Juris olted in Phillips 

V. Phillips, 158 S,W.2d 20, 23, 203 
Ark. 481—Corpus Juris cited in 
Rose V. W. B. Worthen Go., 63 S. 

W, 2d 15, 16, 186 Ark. 205, 85 A. 
L.R. 212. 

S.D.—Good V. Farmers’ Mut. Hail 
Ins. Ass’n, 236 N.W. 114, 116, 58 
S.D. 106. 

46 C.X p 847 note 1. 

76. N.T.—^Tierney v. Dowd & Co., 
Inc., 144 N.E. 588, 684, 238 H.T. 
•282. 

77. U.S.—U. fi. V. Green, D.C.N.T., 
186 F. 618, 647. 

46 C.J. p 847 note 3. 

78. Conn.—See Matter of Klcholls, 
8 K.TS. 7, 8, 2 Conn.Surr. 166. 

N.Y.—Strong v. Wheaton, 38 Barb. 
616, 624. 

79. N.V .—Strong v. Wheaton, supra. 


80. N.Y.—Ohiglione v. Marsh, 48 N. 
Y.S. 604, 607, 23 App.Div. 01. 

46 C.J. p 847 note 6. 

81. Ark.—Jeffery v. Underwood, 1 
Ark. 108, 112. 

Md.—Cover v. Stem, 10 A. 231, 232, 67 
Md. 449, 1 Am.S.R. 406. 

82. Pa.—Commonwealth, for Use of 
Fayette County, v. Perry, 199 A. 
204, 206, 330 Pa. 855. 

83. Ga.—^Hargroves v. Cooke, 15 Ga. 
821, 330. 

84. U.S.—U. S. V. Green, D.aM.T., 
136 F. 618, 647. 

46 C.J. p 848 note 13. 

85. U.S.—^Karasik v. People’s Trust 
Co., D.C.N'.y.. 252 F. 324, 334. 

86 b Ark.—Phillips v. Phillips, 158 &. 
W.2d 20, 23, 203 Ark. 481—Hose v. 
W. B. Worthen Co., 63 8.W.2d 16, 
16, 186 Ark. ’206, 86 A.L.a. 212. 

87- U.S.—Lee V. Kenan, CC.A.Fla., 
78 P.2d 426, 426, 100 A,L.R. 869. 

88 . Colo.—^Denver Exchange Bank v, 
Ford, 3 P. 449, 451, 7 Colo. 314. 

46 0 .x p 848 note 15. 

89. U.S,—First Nat. Bank v. U. a, 
OtOl., 38 F.2d 025, 930. 

N.C.—State V. CAmpbell, 9 S.B. 410.1 
411, 103 N.C. 344. 

90. N.Y.—Strong v. Wheaton, 38 
Barb. 616, 624. 

91. U.S.—^U. S. V. One Zumsteln 

H 


Brlefmarken Katnlng ]0S«. irC 
Pii., 54 

Cn I.—Sell wan* v. rnlifnriiin iMiiitn 
flfrvh‘f. 125 P.Sd 883, 52 fal. 

AM».2fl 47. 

IjU.—TI ppins V. rine Vallry Srhrmt, 
App.. 173 So. 506. 558. 

98. S.l>.--Korto V. I^nir. 748 N.W. 

253. 254. 0! RD, 267- i4m«h| ¥. 

Farmers* Mwt. lisU Ins, Ass*iii, tS5 
N.W. 114, 116. 68 RlV 100, 

93. N.X- fllll V. Bloom. 7 A, 438. 
440, 41 N.J,Kq. 370. 

94. Ark.—Phliltps V. rhlltipA 188 S. 
W.2d 20. 23. 203 Ark Ml 

V. W. II, Wiyrthen Co., 53 H W 2i| 15, 
10, 180 Ark. 305, 85 A.L tl. 212 

95. S.D.—Korle v. Lung. 2H S W 

253, 254, 01 HU. 307 v 

Farmers* Mut. Ilall Ins Ass n. 235 
N.W. 111. 110, 58 Rti. 100 

96. N.y.—Tierney v. J, i\ tk*w4 A 
Co., Inc., 144 SM, 083. 584, 338 N 
Y. 283. 

S.f>.—Korte V. l^ng. 211 

254, 01 8,t>, 207 —UocmI v. Ksfinefn* 
Mwt. Hall Ins. Ass’it, 335 N.W. 114. 
116, 58 B.U 100. 

97. S.n.—Kort# V, losing, 348 NW 

253, 254, 0! 207 v 

Farmers* Mut. Hail fns. Ass n, 235 
N.W. 114, lie. 58 an. 100 . 

9a K.T,—Carroll v. Sharp, lit N.T. 

a 094, 697, 67 Mtac, 204. 

45 C.J. p 815 nott 30. 
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it includes all kinds of contracts by wbicb a person 
may become bound a contract of any kind;^ and 
thus the word may be construed to include parol, as 
well as documentary, contracts.^ 

As a Duty or liability 

The word ^^obligation” may be used in one sense 
to denote an instrument or a contract, as discussed 
in the preceding subdivision, and in a different sense 
may be employed to indicate the duty imposed on a 
person in connection with his contract, to perform 
it, as treated in Contracts § 1 d; but the word "ob¬ 
ligation” also is employed to signify legal duty or 
liability which may arise from an oral or written 
contract, or from actionable tortious conduct.^ 
When the word "obligation” is employed in this 
sense it is so broad in scope that it denotes any 
duty, whether imposed by law, promise, or contract, 
or by the relations of society, or by courtesy, kind¬ 
ness, otc.;4 and it may embrace every character of 


liability by which one person may be bound to an- 
other.5 

"Obligation” is defined in this sense as meaning 
legal liability;® liability generally,whether such 
liability be founded in contract® or tort,® or is cre¬ 
ated by operation of law.^® In this same sense the 
word "obligation” is frequently defined as meaning* 
a dutyi^ arising out of contract,or from action¬ 
able tortious conduct,!® or by operation of law;!^ 
a legal duty;!5 a duty imposed by law for the ful¬ 
fillment of which one party is bound to another;!® 
an enforceable duty assumed or imposed ;!7 that 
which constitutes legal or moral duty, and which 
renders a person liable to coercion and punishment 
for neglecting it;!® an acknowledgment of a duty 
to pay a certain sum or do a certain thing, responsi¬ 
bility, accountableness, bond of duty.!® 

The term "obligation” is also variously defined as 
meaning that which a person is hound to do or for¬ 
bear;®® a tie which binds us to pay or do something 


09. TT.S.—‘First Nat. Bank v. V. S., 
Ct.CL, 38 F.2d 026, 930. 

Utah.—Thornloy I^and & Livestock 
Co. V. Galley, 143 r.2d 283, 286, 
106 Utah 319. 

L U.S.—SInton v. Carter County, C. 

C.Ky., 23 F. 336, 638. i 

46 C.J. p 848 note 16. 
a. Colo.—Sawyer v. Armstrong, 47 
r. 391,392, 23 Oolo. 287. 

46 C,J. p 848 note 18. 

3. Colo.—Sawyer v. Armstrong, su¬ 
pra—Denver Kxehango Bank v. 
Ford, 8 P. 449, 461, 452, 7 Colo. 314. 
Co&trory moaniag 
‘‘aivlng the word tho meaning now 
commonly asHlgned to it In law, It 
Implies no more than a cause of ac- 
titm t'Vldeneed by a writing and 
would not extend to an unliquidated 
liability, sounding In tort.'*—Carroll 
V. Sharp, 122 N.Y.S. 694, 607, 67 MIflC. 
254. 

Neh.—Goodwin v. Freadrieh, 280 
N.W. 917, 923, 186 Nob. 203. 

S. K.Y.—ChlKllono v. Marsh, 48 N. 
Y.S. 604, 607, 23 App.Div. 61. 

e. Cal.— Corpus J^s quoted lu Bl- 
linKHon V. Wal«h, O’Connor 
Barneaon, App., 95 P.2d 185, 187. 

46 •Ci.J. p 849 note 61. 

7. Ark.—Corpus 3ruri« cited iu 
Phillips V. rhllllpH, 168 S.W.2d 20, 
23, 203 Ark, 481—Corpus ;rurts cit¬ 
ed iu Itose V. W. 1^. Worthen Co., 
•53 S.W.2d 16, 16, 186 Ark. 206, 86 
A.L.n. 212. 

Cal.—Corpus Juris quoted iu Idling- 
son V. Walsh, O'Connor A Bame- 
son, App., 95 P.2d 186, 187. 

Knyeart v. City of Lincoln, 
286 N.W. 314, 318, 136 Neb. 146. 
Utah.—Thornley Land A Livestock 


Co. V. Galley, 143 P.2d 283. 286, 

105 Utah 619. 

46 C.X p 849 note 62. 

8 . Ark.—Corpus Joxis cited lu 
Phillips V. Phillips. 158 S.W.2d 20, 
23, 203 Ark. 481—Corpus Juris clt- 
ed lu Rose v. W. B, Worthen Co., 
63 S.W.2d 10. 16, 186 Ark. 205, 86 

A. L.R. 212. 

Cal.—Corpus Juris quoted iu Blling- 
son V. Walsh, O’Connor & Barno- 
son, App., 95 r.2d 185, 187, 

Utah.—Thomloy Land & Livestock 
Co. V. Galley, 143 P.2d 283, 286, 106 
Utah 519, 

46 C.J. p 849 note 63. 

9 « Cal.—Corpus Juris quoted iu 
NlllngHon V. Walsh, O’Connor & 
Barneson, App., 95 r.2d 185, 187. 
Neb.—Knyeart v. City of Lincoln, 28*6 
N.W, 814. 318, 136 Neb. 146. 
Utah.—Thornloy Land & Livestock 
Co. V. Galley, 143 P.2d 283. 286, 106 
Utah 319. 

46 C.X p 848 note 26, p 849 note 64. 

10. Ark.—Phillips V. Phillips. 168 S. 
W.2d 20, 23, 203 Ark. 481—^Roso V. 
W. B. Worthen Co.. 63 S.W.2d 16, 
16, 186 Ark. 205. 85 A.L.E. 212. 

11 . Dak.—Keith v. Haggart, 33 N. 
W. 466, 408, 4 Dak. 438. 

Ind,—Vandalla R. Co. v. Keyes,. 91 N. 

B. 173, 176, 46 lnd.App. 363. 

Neb.—Bnyeart v. City of Lincoln, 
286 N.W. 314. 318, 136 Nob, 146. 
Okl.—Uucks-Brandt Const. Co, v. 

Price. 23 P.2d 690. 692, 166 Okl. 178. 
Utah.—Thomley Land & Livestock 
Co. V. Galley, 143 P.2d *283, 286, 

106 Utah 610. 

46 C.X p 848 note 80. 

12 . Dak.—Keith v. Haggart, 83 N.W. 
466, 468, 4 Dak. 438. 

IS 


Ind.—Vandalla R. Co. ▼. Keyes. 91 
N.B. 173, 176, 46 Ind.App. 353. 
Utah.—^Thomley Land & Livestock 
Co. V. Galley, 143 P.2d 283. 286, 106 
Utah 619. 

13. Ind.—^Vandalla R. Co. v. Keyes, 
91 N.B. 173, 175, 46 Ind.App. 358. 

Neb,—Bnyeart v. City of Lincoln, 286 
N.W. 314, 818, 136 Neb. 146. 

14. Dak.—Keith v. Haggart, 33 N. 
W. 465, 468, 4 Dak. 438. 

15. N.Y.—Carroll v. Sharp. 122 N.T. 
S. 694. 606, 67 Misc. 264. 

46 C.X p 848 notes 27, 36. 

16. US.—Helvering r. British- 
American Tobacco Co., O.O.A., 69 F. 
2d 628, 630. 

N.Y.—Strong v. Wheaton, 38 Barb. 
616, 624. 

Similarly dellued 

A duty which the law imposes.- 
Pierce’s Appeal, 103 Pa. 27. 31. 

17. US,—U. S. V. Green, D.C.N.T., 
136 F. 618, 647. 

18- Cal,—Schwarts v, California 
Claim Service, 126 P.2d 883, 887, 62 
Cal.App. 2d 47. 

46 C.X p 849 note 40. 

19. Kan.—Berry v. Kansas City, Ft. 
S. & M, R. Co., 34 P. 805, 808, 62 
Kan. 769, 39 Am.S.R. 371. 

Xiegai responsibility 
Tox.^—Adams v. Adams, Clv.App., 253 
S.W. 606, 600. 

20. US,—Daubo V. U, S., Ct.Cl., 1 
F.Supp. 771, 772. 

Neb.—Goodwin v. Frcadrlch, 280 N, 
W. 917, 023, 136 Neb. 203. 

Similarly deilued 

(1) That which one is legally 
bound to do.—^Fulghum v. State, 100 
So. 644, 646, 02 Fla. 662, 
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to the laws of the conntjy where the ob¬ 
ligation. is inadej^t the claim of the law by which we 
are necessarily bound to make some payment accord¬ 
ing to the law of the land;®* a 1^ recognition of 
a personas engagement or undertaking;*® that which 
obligates** or constrains;*® the act of obliging or 
binding;** the binding power of a vow, promise, 
oath, or contract, etc.;** the binding force of civil¬ 
ity, kindness or gratitude, when the performance of 
a duty caimot be enforced by law.** 

The word “obligation” is defined as meaning a 
debt,** and tte term includes all debts;*® but every 
obligation is not necessarily a debt®*- or an indebt¬ 
edness.®* 

Since the word “obligation” is defined as meaning 
a liability or duty that arises or is created by opei> 
ation of law as stated supra p 16 notes 10, 14, an 
obligation may exist by reason of a judgment,®® and 
it has been held that taxes create an obligation.®* 
For reference to what the term “obligation” has 
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been held to include or not to include see 46 C.J. p 
847 note 97 [b], [e]. 

Defined by statute. The word “obligation” has 
been defined by statute in a number of jnrisdirtions 
as a legal duty by which a person is bound to do nr 
not to do a certain thing;®® and by statute it is pro¬ 
vided that an obligation may arise either from the 
contract of the parties or by operation of law.®* In 
statutes an obligation to pay money usually refers 
to a direct written promise to pay a stated stim and 
not to the duty to pay that may be estnhli-<hed by 
proof of extrinsic facts.®’ When the won! “obliga¬ 
tion” is employed in a statute, its sipiifieanee must 
bo gathered from, and governed by, the purpose and 
context of the enactment, as disensaed in the O.J.S. 
title Statutes § 338, also 46 CJ. p 847 nwto 07. 

In Louisiana obligations arc of three kinda;** 
“civil” see 14 C.J.S. p 1156 note 86, “imiMTfoet" aee 
42 C.J.S. p 402 note 65, and “natural” sec 65 r.J.S. 
p 40 note 42. 


(2) That which one Is bound or 
obligred to do, especially by moral ,or 
legal claims.—Colter v. State, 39 S. 
W. 576, 577, 87 Tex.Cr. 284. 

(2) Binding force in law.—Strong 
y. Wheaton, 88 Barb,, N.T., 616, 624. 

(4) Binding force or efficacy.— 
Strong Y. Wheaton, supra. 

05) A binding or state of being 
bound in law.—Strong y, Wheaton, 
supra. 

(6) That to whioh one is bound.— 
Colter V. State, supra. 

(7) “The. term ‘obligation,* wheth¬ 
er we consult its etymology or its 
general acceptation in our own lan¬ 
guage, will be found to signify a 
ligament or tie, something which 
binds, or obliges us to do or not to do 
some act”—^Blair v. Williams, 4 
Litt, Ky., 84, .26.. 

ai. U.S.—XJ. S. y. Green, D.C.N.T., 

■ 13‘6 F. 618, 647. 

46 C.X p 848 note 37: 
a2y U.S.—Ogden y. Saunders, La., 12 
Wbieat 218, 817, 6 L.Ed. 606. 
as. U.S.—U. S. y. Green, D.aN.Y., 
136 F. 618, 647. 

a4b U.S.—^Edwards v. Kearzey, N.C*, 
96 U.S. 695, 600. 24 L.Ed. 798— 
Commissioner of Internal Hevenuo 
V. Pontarelll, C.C.AJ, 87 F.2d 798, 

■ ' 796. 

N.D.—^Blakemore y. Cooper, 106 N.W. 
666 , 669, 15 N.D, 6, 126 Am.S.R. 
674, 4 L.3a.A.,N^., 1074. 

25. Kap>-rBerpy v, Kansas City, Ft. 
S. & M:. E- Co., 84 P. 806, 808, 62 
Kan. 769, 82 Am.R. 871. 

as. U.S.—Edwards y. Kearsey, N.C., 
96 U.S. 695, 600, 24 L.Ed. 793— 
Commissioner of Internal Revenue 


V, Pontarelli, CC.A,7, 87 P.2d 793, 
796. 

RD.—Blakemore v. Cooper, 106 N.W. 
66 *6, 669, 16 N.D. 6, 126 Am.S.R. 
674. 4 L.R.A.,N.S.. 1074. 

Similarly defined 

(1) An act which binds a person 
to some performance.—U. S. y. Green, 
D.C.N.Y., 136 F. 618, 647. 

<2) The act which binds another 
man to some performance.—I.-apsloy 
y. Brashears, 4 Lltt, Ky., 47, 06— 
Blair y. Williams, 4 T.iltt» Xy., 24, 36. 

(3) An act by which a person h«- 
oomes bound to another or for an¬ 
other, or to forbear something.— 
Strong V. Wheaton, 88 Barb., N.Y., 
616, 624. 

27. U.S.—Commissioner of Internal 
Revenue v. Pontarelli, C.C.A7» 07 
F.2d 798, 795. 

46 C.J. p 849 note 48. 

Similarly defined 

(1) The binding power of a prom¬ 
ise or a contract.—Berry v. Kansas 
City, Ft, S. & M. R. Co., 84 P. 805, 
808, 62 Kan. 769, 32 Am.S.R. 871— 
46 C.J. p 849 note 42. 

(2) The constraining power or au¬ 
thoritative character of a duty, a 
moral precept, a civil law, or a prom¬ 
ise or contract voluntarily made.— 
Colter V. State, 89 S,W. 676, 577, 87 
TexCr. 284. 

(3) A violent motive, resulting 
from the command of another, which 
obliges the party to perform his con¬ 
tract.—Ogden V. Saunders, 12 
Wheat., U.S., 218, 817, 6 X^Ed. 608. 

28. KY.—Strong y, Wheaton, 88 
Barb. 616, 624. 

29. Ark.—Newport r. Chandler, 178, 

16 


S.W.2d 240. 246, 208 Ark. Oil. 186 
A.L.U. 1098. 

Kia.—Platt V. Platt. 89 So. 688, 687. 
50 Fta. 694. 

30. N.n.—Snnnsayn v. Akin. 97 K.W. 
667, 961. 12 N.l>. 22T. 

31. N.n.—Srtnncayn v. Akin, siiprn, 

1^—Pennsylvania for Insurafu rs 

on Lives and Oranfing Aniiitiiirs %% 
Scott. 29 A.2d 82H. 210. 316 Psu 12. 
144 A.L.U. 849- to ro Mo*'rhrr»i|‘s 
Estate. 187 A. 606. 229 I'll. 

542, 62 A.L.R. 1251. 

33. U.S.—CJIrsy V. AmrrU*an Kat 
Bank of Portland, prop., It F. 
Supp. 624, 627. 

Utah.—Thfirnley Igind h T.lvesinrk 
Co. V. Clalley, 148 P.3ft 238. 288. 106 
Utah 619. 

See Internal Revenue | 288, 

33. Cal.—8«'ftwarts v. falif«mla 

Claim Borvlce, 125 r.2d 883, 187, 52 
CiU.App.2il 47. 

34. Ark.—Hose v. W. 11. WoHhen 
Co., 53 S.W.fd 15, 15. 186 Ark. 205. 
85 A.L.n. 212. 

35. Cal.—Schwarts y, Cniifomia 

Claim Service. 125 P.2il 888. 887, 

62 Cal.App.2<l It. 

N.D.—llrutmw v, Pergeth, 329 K.W. 

282. 285. 286. 59 N.P. 2U. 

46 C.J. P 847 note 97 is). 

36!. Cal,— Schwarts v. California 

Claim Skrvlce, 125 P.2d 868. 887. il 
Cal.App,2d 47. 

K.D.—Cratiow v. Bergrih. 829 K.W. 

282. 285. 59 N,P, 214. 

45 C.X p 847 note 97 iaJ. 

37. U.S.—Lee v. Kenan. C.C.A.ria. 

78 F8d 425. 485, 190 A.LR. 859. 
33. La.—Horgan's Louisiana ft T. it 
ft 8. 8. i?o. V. Btewart, 41 So. U8. 
148, 119 La. 198, 407, 
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Comparisons and Distinctions 
The term ^^obligation^’ has been held equivalent 
to, or s 3 nionymous with, see 28 C.J.S. p 596 

note 90, and “indebtedness” see 42 C.J.S. p 557 note 
53, and has been compared with, or distinguished 
from, ^T^ill” see Bills and Notes § 4, “condition” see 
15 C.J.S. p 811 note 66, “contract” see Contracts § 
1 a, “debt” see 26 C.J.S. p 7 note 84, “dut/^ see 28 
C.J.S. p 596 note 94, “evidences of debt” see 26 C. 
J.S. p 13 note 92, and “indebtedness” see 42 C.J.S. p 
558 note 57. 

The terms “obligation” and “right” are many 
times interchangeable in their use,^^ and “obliga¬ 
tion” is correlative with “right,ij^it the two 
terms are also distinguishable in that an obligation 
rests on one party, whereas a right belongs to the 
other.^^i Furthermore, an obligation may be im¬ 
posed on two or more persons sevemlly or jointly, 
or jointly and severally at the same time,^^ whereas 
a right may belong to two or more individuals sev¬ 
erally, but not to two or more jointly and severally; 
and it may belong to two or more jointly, as stated 
in the C.J.S. definition Right, post, also 13 C.J. p 
574 note 70. 

Cross Eeferences and Phrases 
The law of obligation in the civil law is discussed 


generally in 40 C.J. pp 1308-1426; and reference is 
also made to the titles Contracts, Torts, and Negli¬ 
gence. The obligation of contract is discussed gen¬ 
erally in Contracts § 1 d, and with reference to con¬ 
stitutional provisions prohibiting the impairment of 
the obligation of contracts in Constitutional Law §§ 
274-413, particular reference being made to § 352, 
What constitutes an “obligation” as that term is 
used in statutes dealing with the crime of counter¬ 
feiting is discussed in Counterfeiting § 7. The 
meaning of the word “obligation” as used in reve¬ 
nue acts exempting from taxation interest received 
on obligations of states or subdivisions thereof is 
treated in Internal Revenue § 115. 

Phrases employing the word “obligation” are set 
out in the note,4S and for other phrases as to which 
more recent adjudications have not been found see 
46 C.J. p 849 note 70-p 851 note 37* 

OBUGATOEY. Imposing obligation.^^ 

Writing obligatory. Technical words,^^ or words 
of art,which may be defined as meaning a bond;^^ 
a contract;^® a decd;^® an agreement reduced to 
writing, by which the party becomes bound to per¬ 
form something or suffer it to be donc;50 an inden¬ 
ture a written instrument or obligation under 


39. lowrt.—Oonfi V. Wood, N.W. 
«e. 87. lOR Iowa 260. 7B Am.S.B. 
2 . 22 . 

40. Iowa.*—Holland v, Uickerflon, 41 
Iowa 307, 370. 

46 C.J. p 849 noto 66. 

41. Iowa.—Holland v. Dickerson, su¬ 
pra. 

43. Bnflr.—Sllngrby’s Case, 4 Coke 
IZh, 77 Iloprint 77. 

43. snirases 

(1) “Civil obligation** see 14 CJ. 
3 . p 1156 note 86. 

<2) “l>tc»rmlnate obligation” see 
36 C.J.ft. p 12.B7 note 31. 

<3) “In(nirrf?d obligation” synony¬ 
mous with “oontmctrd debt” see 26 
C.J.S. p 12 note 54. 

(4) “Indi'tormlnatc obligation” see 
42 C.J.S. p 642 note 36. 

<6) “Joint obligation” see 48 C.J. 

5. p 799 notes 0, 10. 

(6) “X.regal obligation” see 53 C.J. 

6 . p 1039 notes l-*3. 

(7) “Moral obligntlon** defined gen¬ 
erally see 58 C.J.S. p 1207 note 81 
in Pocket Parts; and see index to 
title Contracts. 

(8) “Obligation of record;” an au¬ 
thorized bond taken by an oHlcer of 
the court, when returned into court 
and placed on the flies.—X.iawton v. 
State, 5 Tex. 370, 271—46 C.J. p 861 
note $9. 
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(9) ‘'Pecuniary obligation” means 
every in.Mtrumcnt having money for 
Its object, and every obligation for 
the breach of which a civil action for 
damages may be lawfully brought.— 
Anderson v. State. 172 S.W.2d 339, 
340, 146 Tex.Cr. 175. 

(10) “Penal obligation;” in sub¬ 
stance, an obligation Is penal when 
its amount is mcasurcid neither by 
the obligee's loss nor by the valu¬ 
ation placed by him on what he has 
given in exchange. 

U.a— In ro Caponlgrl, D.C.N.Y., 193 

F. 291, 292. 

Tex.—Corpus Juris olteA iu Gill Hand 

V. Cardinal, Olv.App., 44 S.W.2d 

484, 438. 

(11) “Perfect obligation” is that 
which gives to the opposite party the 
right of ocmpulsion.—Armstrong v. 
Smith, 122 P.2d 115, 118, 49 Cal.App. 
2d 528. 

(12) “Police obligation;” precau¬ 
tions for protection of groups of 
school children, especially of tender 
years, are recognized as a “police 
obligation” generally.—McCraney v. 
City of Leeds, 1 So.2d $94, 897, 241 
Ala. 198. 

(13) “Private obligation” within 
the statutory definition of “tort” see 
the C.J.S. title Torts 9 1. 

(14) “Pure obligation;” one which 
is not suspended by any condition, 
whether it has been contracted with-, 
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out any condition, or, when thus con¬ 
tracted, the condition has been per¬ 
formed.—Black L.D. 

(16) “Several obligation;” one by 
which one indivldxial, or, if there 
be more, several Individuals, bind 
themselves separately to perform 
the engagement.—U. S. v. Green, D.C. 
N.Y., 136 P. 618, 647. 

44 . Century B. 

45. W.Va.—Kidd V. Beckley, 60 S.B. 
1089, 1090, 04 W.Va. 80. 

71 C.J. p 1637 note 66. 

40, N.Y.—^Van Sant wood v. Sand- 
ford, 12 Johns. 197. 198. 

Ohio.—Citizens' Bldg. Assoc, v. Cum¬ 
mings. 16 K.B. 841, 846. 45 Ohio 
St. 664. 

47. Fla.—^Hephum v. Chapman, 149 
So. 196, 201, 109 Fla. 133. 

71 C.J. p 1638 noto 68. 

49. U.S.—Clark v. Phillips, Super. 
Ark., 6 F.Ca8.Ko.2,831a, Hempst. 
204, 296. 

71 C.J. p 1638 note 59. 

49. Vt.—Denton Sc Smith v. Adams, 
6 Vt. 40, 42. 

71 C.J. p 1638 note 60. 

50. Fla.—Hepburn v« Chapman, 149 
So. 196, 201, 109 Fla. 138. 

Xnd.—See State v. Haz 2 sard, 80 K.B. 
149, 160. 168 Xnd. 163. 

51. N.Y.—Van Santwood r- Sand- 
ford, 12 JohnA 197, 198. 
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seal.5* Tlie term is seldom, if ever, aj^plied to sim¬ 
ple contracts, although they may be in writing.58 
Other phraees employing the word are set out in 
the note.5^ 

OBLIQ-E. To constrain by physical, moral, or legal 
force.55 

'^Obliged** has been held to be equivalent to, or 
synonymous with, ^'compelled” see 15 C.J.S. p 650 
note 47, ^^forced^^ see 36 CJ.S. p 1139, and "re- 

quired.’^86 

OBLIG’EE. One in favor of whom some obligation 
is contracted, whether such obligation be to pay 
money or to do or not to do something.®? It has 
been held that the term “obligee” may be employed 
as equivalent to “creditor*' see 21 C.J.S. p 1052 note 
43. 

OBLIGO. A word compounded of the verb ^^ligo,” 
to bind or tie fast, and the preposition “ob,” which 
is affixed to increase its meaning.®® 

OBLIGI’OB. In its more technical sense, the maker 
of a bond or writing obligatory}®^ in its more gen¬ 
eral signification it designates persons obligated, in 
whatever manner it may be, to the doing or for¬ 
bearing of an act,®® and it includes a person liable 
for a tort.®i “Obligor" has been held synonymous 
with “debtor” see 26 C.J.S. p 31 note 20. 


67 C.J.S. 

OBLITERATB. In legal effect, to blot out; to de¬ 
face; to destroy; to efface.®® “Obliterate” has been 
distinguished from “cancel” sec 12 C.J.S. p 036 note 
19.2. 

OBLirERATION. A term derived from the Latin 
woi’d “oblitterare,”®® meaning by some means eov- 
ering over words originally written so as to rentier 
them no longer legible;®** cancellation.®® An oblit¬ 
eration is the same as an erasure,®® but it does not 
necessarily mean an effacing so that the letters or 
words cannot be read.®? 

Obliteration as a means of revoking a will is dis¬ 
cussed in the C.J.S. title Wills 276-2.^1, also 63 
C.J. p 819 note 20-p 821 note 57. 

OBLITTBBABE. A Latin word defined as altr|ind 
literis supcrdueerc.®® 

OBUVION. A kind of annihilation.®® 

OBLTVIOIJS. Evincing oblivion; proiiiofiiig oblivi¬ 
on.?® 

OBLIVIOTTSNBSS. State of ladiig oblivious or for- 
getful.?! 

OBLOQtnr. A enuso or object of re|ir<melt; a dis¬ 
grace ;?8 blame;?® censure;?'* being under reii* 
sure;?® roprehonaiou;?® and, ncconitng to other 


Ohio.—StuU V. Wilcox, 2 Ohio fit. 
669, !673. 

62. N.M.—Luna v. Mohr, 1 P. 860, 
864, 3 N.M. 63. 

•71 C.J. p 1638 note 63. 

53. Fla.—^Hepburn v. Chapman, 149 
So. 196. 201, 109 Fla. 133. 

71 C.J. p 1638 note 64. 

54. Phrases 

(1) “Bill obligratory" see 10 C.Xfi. 
p 382 note 40. 

(2) “Not obligatory."—^Johnston v. 
Hartforil, 113 A. 273, 276, 96 Conn. 
142. 

(3) “Obligatory contract" see Con¬ 
tracts $ 10. 

55. Webster IntB. 

tJ.S.—See XJ. S. ex rel. Oaines v. City 
of New Orleans, C.C.La., 17 F. 483, 
487. 

46 C.J. p 851 note 45. 

58, La.—^Porea v. Moses, App., 35 
fio.2d 152, li55. 

57, Ky.—Jenkins v. Williams, 229 
fi.W. 94. 96, 191 Ky. 165. 

46 C.J. p 861 notes 47, 48. 

58. Ky.—-Lapsley v. Brashears, 4 
Lltt. 47, 66. 

46 C.J. p 884 note 72 [a]; 

69. N.J.—^Thompson v. Johnson, 40 
N.J.Law 220, 222, 223, 

46 C.J. p 851 note 63. 


ea N.J.—Thompson v. Johnson, su¬ 
pra 

^Joint obligors'’ ana ^’soUdaxy oblig¬ 
ors'* 

“The terms 'joint obligors* and 
'solidary obligors’ have a wen-(ioflni‘d 
meaning In the business or com?mT- 
clal world, and are generally un<ler- 
stood to include persons who have, 
by contract, bound themsolvifs In one 
or the other sense."—^Klng v. Wm. J. 
Burns International Detective Agen¬ 
cy, Inc., 91 So. 681, 683, 151 La. 211. 
“Joint obligor" distinguished from 
“creditor” see 21 C.J.S. p 1052 note 
48. 

61. N.T.—^Sarine v, American Lum¬ 
bermen's Casualty Co. of Illinois, 
17 N.Y,S.2d 764, 756, 258 App.Dlv. 
653. 

82. Tex.—State r. Knlppa, 29 Tex. 
29<5, 298. 

4'8 C.X p 851 note 66. 

68 . JSng.—.Fflnch V, Combe, 

P. IDl, 199, 201. 

6^ Eng.—^Fflnch v. Combe, supra. 

46 C.J. p 851 note 59. 

66 . Colo.—Class V. Scott, 60 V, 186, 
188, 14 C 0 I 0 .APP. 377. 

66, Minn.—Aura v. Brandt, I N.W, 
2d 281, 288, 211 Minn. 28L 
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67. Pa.—In re lldlrr's 4l 

A.2d 528, 529. 15H I’n 191 

68. Kng.—‘Kflnch V. Comlic, ||h 9 || 
I*. 191, 201. 

69. Kan.—nitlirrt v. htissMurt l’a«. 
n. Co., HO P. 8H3, 5HI, 92 Kan, 
281. 

70. Wi-bsicr New Inl.D, 

Knn.' ,S»*o UltbiTt v. MissMiirl I'ac. 
It. HO P. 853, 88<. 92 Hnn 

Htrother v, litinhsm, Ann, 
193 H.W. 882, H84. 

71. P**»fury D. 

Ma,“ See Hirnfhf^r V. Dunham, supra. 

"ObUviotuiaeas to peril** 

Mo.- ItyisM* V, Dunham, App. 19« S 
W. 190, 103. 

78, .Mont,—liurr v. Wiuiirti Timta 
l*uh. Co., 258 P. 242, 218 , 80 MmiiI 
70, 

7S, Citl.—liatoM V. Camptiell, 2 P 2 il 
383, 386, 213 Cai. iu v, 

AlirlifiMvr, 300 P. 79, 81, 111 iNii 
App. 363. 

46 i'.J. p 852 min 73. 

74, Iiatra v. Camplir<U, 3 f*, 

2d 383. 386. 213 Cnl. 431 

46 (U, p K32 nolfl 74. 

7 ^ Mont.—ilurr v. Wtntieit Timts 
Pub, Co.. 258 P. 243. 246, 80 MuitL 
70. 

Ttt, Cal,—Dales v, Campbell, 8 P.t4 
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authorities, a reproaeh.77 

"Obloquy^^ has been held synonymous with "cen¬ 
sure” see 14 C.J.S. p 100 note 29, "reproach,”78 and 
"reprehension.”78 

OBNOXIOUS. Disagreeable; displeasing; distaste¬ 
ful; objeetionable.so It has been held to be synony¬ 
mous with "offensive.”^! 

OBSCENE. The word "obscene” is not a technical 
term of the law, and is not susceptible of exact defi- 
nitionSS in its 3uridical83 or Icgal^^ nse, since such 
intangible moi*al concepts as it purports to con¬ 
note vary in meaning from one period to another.35 


It is a word of common usage,having a great va* 
riety of meanings according to the connection ox; 
context in which it is used,S7 and usually it refers to 
language, ideas^ literature, etc.;88 and it signifies 
that form of immorality which has relation to sex;- 
ual impurity.ss 

The word "obscene” is variously defined as mean** 
ing offensive to modesty or deeency3^> or chastity;®^ 
offensive32 to the senses^s or to taste or refine-n 
ment;24 characterized by, or given to, obscenity 
expressing or suggesting unchaste or lustful ideas 
expressing or presenting to the mind or view some-* 
thing which delicacy, purity, and decency forbid to 


388, 88$, 818 Cal. 438—McLean v. 
Altrlnirer, 300 P. 79, 81, 114 Cal. 
App. 363. 

46 C.J. p 852 note 76. 

77. Cal.—Bates v. Campbell, 2 P.2d 
383, 386, 213 Cal. 438. 

46 C.J. p 852 note 77. 

78. Cal.—Bates v. Campbell, supra 
—Bettnor v. Holt, 11 P. 713, 716, 
70 Cal. 270. 

79. Cal.—Bates v. Campbell, 2 P.2d 
38.8, 8S6, 213 Cal. 438. 

80. Okl.—Mu.Mkogee v. Morton, 261 
r\ 188. 184, 188 Okl. 17. 

46 C.J. p 852 note 78. 

81. Okl.—Mu.skogce v. Morton, su¬ 
pra. 

8a. U.S.—Timmons v. U. S., Ohio, 85 
F. 204, 205, 80 C.C.A. 74. 

Ark.—Hadley v. State, 172 S.W.2d 
237, 289. 206 Ark. 1027. 

D.C.—Pannelco v. U. S., 113 P.2d 
729, 730, 781, 72 App.li.C. 203, 

83. US.—Timmons v. U S., Ohio, 86 
F. 204. 206. 80 C.C.A. 74. 

Ark.—Hadley v. State, 172 S.W.2d 
237, 239, 205 Ark. 1027, 

84. Ark.—Hadley v. State, supra. 

85. UC.—Parmelee v. U S., 118 F* 
2d 729, 730, 731, 741, 72 App.D.C. 
208. 

SistUarly expressed 

(1) '*The content of the term 'ob- 
Hcenu' is geared to the clock."—Par- 
melee V. U. S., supra. 

<2) "If there he no ah.stract deflni- 
tinn, such us I have suggested, 
should not the word 'obscene' be al¬ 
low* d to indicate the present critical 
point in the compromise between 
candor and shame at which the com¬ 
munity may have arrived hero and 
now?" 

U.S.—U S. V. Kennerley, D.C.N.Y., 
209 F. 119, 121. 

K.Y.—People, on Complaint of Sum¬ 
ner, V. Miller, 279 N.Y.S. 683, 684, 
165 Misc. 446. 

88. 111.—People V. Friedrich, 62 K. 
B.2d 120, 122, 386 111. 176. 


87. Ont.—Rex v. Beaver, 6 OntW. 

R. 102, 9 Can.Cr.Cas. 415, 421. 

46 C.J. p 852 note 88. 

83, U.S.—U. S. V. Litnehouse, D.C. 

S. C., 58 F.2d 396. 396. 

89. U.S.—U S. V. Limehouse, S.C., 
62 S.Ct. 412, 285 US. 424, 76 L.Ed. 
843—Swearingen v. U S., ICan., 16 
S.Ct. 562, 563, 161 US. 446, 40 L. 
Ed. 765—U S. V. Limehouse, D.C. 
S.C., 58 P.2d 396, 396—U S. v. Bar- 
low, 56 P.Supp. 795. 796. 797— 
Rcbhuhn v. Cahill, D.C.N.Y., 31 P. 
Supp. 47, 49. 

D.C.—Parmelee v. U S., 113 P.2d 729, 
730, 731, 72 App.D.C. 203. 

90. US.—U. S. V. One Book Entitled 
"Contraception” by Marie C, 
Stopes, D.C.N.Y.. 51 F.2d 625, 627 
—U S. V, One Obscene Book Enti¬ 
tled "Married Love." D.C.N.y., 48 
F.2d 821, 823. 

D.C.—Parmelee v. U S., 113 F.2d 
729, 730, 731. 72 App.D.C. 203. 

46 C.X p 852 note 98. 

IflEost frequently employed deflaltiou 
Ark.—Hadley v. State, 172 S,W.2d 
237, 238, 206 Ark. 1027. 

Similarly defined 

<1) Offensive to chastity or mod¬ 
esty.—Hawaii v. Koalkaula, 22 Ha¬ 
waii 204. 

(2) That which Is offensive to 
chastity or modesty. 

US.—U S. v, Martin, D.aVa.. 60 
F. 9X8, 921. 

Ala.—^Davidson v. State, 96 So. 64, 
66, 19 Ala.App. 77. 

(3) Offensive to chastity of mind 
or to modesty. 

D.C.—Parmelee v. U S., 113 F.2d 729, 
730r 731. 72 APP.D.C. 203. 

Ohio.—State v. Lerner, Com.PI., 81 
K.E.2d 282, 286. 

(4) Offensive to chastity and de¬ 
cency.—U S. V, Harmon, D.C.Kan., 
46 F. 414, 417. 

<6> Something offensive to the 
chastity of mind, delicacy, and pur^ 
Ity of thought.—People v. Friedrich, 
62 N.E.2d 120, 122, 386 Ill. 176. 

<0) That which offends modesty, 
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and is indecent and lewd, and tends 
to the creation of lascivious desires. 
—Commonwealth v. Landis, 8 Phlla., 
Pa., 453, 454. 

91. D.C.—Parmelee v. U. S., 113 P, 
2d 729, 730, 731, 739, 72 App-UC, 
208. 

Similarly defined 

(1) Something that is offensive to 
chastity.—^Parmelee v. U S. supra—? 
46 C.J. p 862 notes 94 [a], 2. 

(2) Offensive to chastity and dell-, 
cacy.—State v. Hazle, 20 Ark. 156^ 
159. 

(3) Offensive to chastity, delicacy,, 
or decency.—Timmon.*? v. U. S., Ohio,* 
85 F. 204, 206, 30 C.C.A. 74—46 C.X, 
p 852 note 96. 

92. Ark.—State v. Hazlc, 20 Ark. 
166, 159. 

Miss.—Williams v. State, 04 So. 882, 
884, 130 Miss. 827. 

9a US.—U S. V. One Book Entitled 
"Contraception" by Marie C. 
Stopea, D.C.N.Y., 51 F.2d 525, 627 
—U S. V. One Obscene Book Enti¬ 
tled "Married Love," D.C.N.Y., 48 
F.2d 821, 828. 

D.C.—Pnrmolee v. U S., 113 F.2d 729, 
730, 731, 72 App.D.C. 203. 

46 C.X p 852 note 99. 

94. U.S.—U. a V. One Book Enti¬ 
tled "Contraception" by Marie C. 
Slopes, D.C.N.V., 61 F.2d 525, 627 
—U S. V. One Obscene Book Enti¬ 
tled "Married Love," D.C.N.Y,, 48 
F.2d 821, 823. 

D.C.—Parmelee v. U. S., 113 F.2d 729. 

739, 72 APP.D.C. 203. 

Similarly defined 

Offensive to taste.—State v. Ler¬ 
ner, Ohio Oom.rL, 81 N.E.2d 282, 286. 

95. Ohio.—State v. Lemer, supra. 

96. US.—U a V. One Book Enti¬ 
tled "Contraception" by Marie C. 
Stopes, D.C.N.Y., 61 F.2d 626, 627 
—U S. V. One Obscene Book Enti¬ 
tled "Married Love," D.C.N.Y., 48. 

•tA t>A 001 OOO 

D.C."—Parmelee v. U. S., 113 P.2d 729, 
730, 781, 739. 72 App.D.a 203. 

46 C.X p 862 note 87, 
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be exposed}®^ tending to stir tbe sex unpxilses ‘or 
to lead to sexually impure and lustful thoughts ;98 
teudiug to corrupt the morals of youth or to lower 
the standards of right and wrong, specifically as to 
the sex relation.^® The term is further dejSned as 
signifying something that is foul or filthy, and for 
that reason offensive to pure-minded persons;^ 
something suggestive of Itlstfulness, liiseiviousneM, 
and sensuality;^ licentious and libidinous and fend¬ 
ing to excite feelings of an impure or unchaste char¬ 
acter.® The word "obscene” is also defined as 
meaning abominable disgustingfilthy;® foul 
impure;® indecent;® lewd;^® loathsomeill-look¬ 
ing;^® repulsive and unchaste.^^ It also means 
inauspieiousi® and ill-omenedA® 

It cannot be assumed that nudity is obscene per 
se, an4 from the teachings of psychology and soci¬ 
ology, it appears that the contrary view is held by 


, social scientists, and nudity m art has long been 
recognized as the reverse of obscene,^^ 

"Obscene’^ has been held ecjuivalent to, or synony¬ 
mous with, "disgusting” see 27 C J.S. p 147 in Pock¬ 
et Parts, "immodest” see 42 C.J.S. p 395 note 42, 
"indecent” see 42 C.J.S’. p 559 note 76, and "lewd” 
see 63 C.J.S. p 3 note 61. The terms "obscene” and 
"filthy^^ have been held to be coextensive and also 
distirguishable see 36 C.J.S. p 761 notes 79, 80, and 
the terms "obscene” and/lascivious” have been held 
synonymous and also distinguishable see 62 C.J.S. p 
' 1019 notes 16,17. 

The meaning of the word "obscene” as used in 
tariff acts prohibiting the importation of obscene 
books and other obscene or immoral matter is dis¬ 
cussed in Customs Duties § 30 b, and in § 257 d 
is treated the' subject of the forfeiture of such pro¬ 
hibited articles. By statute all matter which is ob- 


97. D.a—Pannelee v. U. S., supra. 
Ohio.—State v. Lemer, Com.Fl., SI 
N.B,2d 2S2, 286. 

46 .C.J. p 852 note 86. 
sa XT.S.-r-U. S. v.rOne Book CaUed 
“Ulysses/* D.CJST.T., S F.Supp. 182, 
184. , 

D.C.—Parmelee v. U. S., 113 F.2d 729, 
730, 781, 72 APP.D.C. 203. 

99. D.C.—^Parmelee v» V. S., supra. 
N-.Y.—People v. Bergr,- 272 N.Y.S. 686, 
688, 241 AppJOlv. 643. 

Similarly dellned 

(1) Calculated to lower that 
standard which we regard as essen¬ 
tial to civilization, or cale^ilated, 
with the ordinary person, to deprave 
his morals or lead to impure purpos¬ 
es.—^Parmelee v. U. S., 113 F.2d 720» 
780, 781, 739, 72 App.D.C. 203. 

(2) Calcula.ted to corrupt, deprave, 
and debauch the morals of the peo¬ 
ple and promote violation of the 
law,—^Parmelee v.. U. S., supra. 

(8) Of such character ais to de¬ 
prave, . and corrupt those whose 
mind[^ are open to such immoral in¬ 
fluences.—^Pannelee v. U. S., supra. I 

1- D.C.—^Parmelee v. U. S.,- supra. 
46C.J. p;852.note94 Ca]. 

9- Ill,—People v. Frieidifich, 62 N. 
B.2d 120, 122, 385 Ill. 176. 

3. D.C.—^Parmelee v. U. S., 118 F.2d 
729, 730, 731, 72 App.p.C, 203. 

4. U.S.—^U. S. V. One Book Entitled 

“Contraception" by. M€«*ie C 

Stopes, D.C.N.T., 51 P.2d 625, 627 
—^U. S. V. One Obscene Book Enti¬ 
tled “Married liove," D.C.N,Y,, 48 
P.2d 821, 828: : 

D.C.—Paaraaelee v. tJ. S., 118 F.2d 
729, 789, 72 App.D.C. 203. 

6. tJ-S.-r-U. B. V* One Book Entitled 
^*Cohti^eptIdn" by Marie C. 

Stopes, D.C.N.T.» 61 F.2d 626, 627 


: ^U. S. V. One Obscene Book Enti¬ 
tled “Mai^ied Love," D.C.N.T., 48 

D;c!—P armele'e v. U. S.. IIS F.2a 728, 
'730, 731, 739, 72 App.D.C. 203. 

Ohio.—State v. Lemer, Com.Pl., 81 
K.B.2d 282, 286. 

46 C.X p 852 note 85. 

e. .U.S.—U. S. V. One Book Entitled 
“Contraception** by Marie C. 
Stopes, D.C.N.Y., 61 F.2d 626, 527 
—U. S. V. One Obscenfe Book Enti¬ 
tled: “Married Love," D.aN.T., 48 
F.2d 821, 823. 

D.C.r^Parmelee v. U. S., 118 P.2d 729, 
730, 731, 739, 72 App.D.C. 203. 

Ohio.—State v. Lemer, Com.Pl., 81 
K.E.2d 282, 286. 

46 C.J. p 852 note 88. 

7- U.S,—:U. S. V. One Book Entitled 
“Contraception" by Marie C. 
Stopes, D.C.N.Y., 61 P.2d 625, 627 
—^U. S. V. One Obscene Book Enti¬ 
tled “Married Love,*" D.C.N.Y., 48 
F.2d 821, 823. 

D.C.—^Parmelee v. U. S., 113 F.2d 729, 
780, 731, 739, 72 App.D.C. 203. 

Oh^o.—State v. Lemer, Com.Pl., 81 
N.E.2d 282, 286. 

4'6. C.J.,p.. 852^note 89. 

8. U.S.—^U. S. V. One Book Entitled 
“Coflfrac^ption** by Marie C. 
Stopes, D.C.N.Y., 61 P.2d 625, 627 
•^U. S. V. One Obscene Book Enti¬ 
tled “Married Love,** D.C.K.Y., 43 

. F.2d 821, 823.. 

D.C.—Parmelee v. U. S., U3 F.2d 729, 

; .730, -781, 739,. 72 APP.D.C. 203. 

46 C.J. p 852 note 90. . 

9«’ U.S.—U. S. V. One Book Entitled 
“Contraception** by Marie 0. 
Stopes, D.O.N.T., 61 F.2d 626, 627 
—U. S: V. One Obscene Book Enti¬ 
tled “Married Love,*’ D.O.N.Y., 48 
F.2d 821, 828. 

D.C.--Pannelee v. U. S., 118 F.2d 729, 
730, 781, 789, 72 App.D.a 208, 
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Ohio.—State v. Lemer, Com.Pl., 81 
N.E.2d 282, 286. 

46 C.J. P 852 note 91. 

10. U.S.—U. S. V. One Book Entitled 
“Contraception** by Marie C. 
Stopes, D.aiSr.Y., 51 P.2d 625, 627 
—^U. S. V. One Obscene Book Enti¬ 
tled “Married liOVe/* D.C.N.Y., 48 
P.2d 821, 823. 

D.C.—Parmelee v. U. S., 113 F.2d 

729. 730, 731, 739, 72 App.D.C. 203. 
Ohio.—State v. Lerncr, CiJin.Pl,, 81 

N.B.2d 282, 286. 

46 C.J. P 852 note 92. 

XI- U.S.—U. S. V. One Book Entitled 
“Contraception" by Marie C. 
Stopes, D.C.N.Y., 61 P.2a 52fi, 527 
—U. S. V. One Obneeno Hook Enti¬ 
tled “Married Love," D.C.N.Y., 48 
F.2d 821, 823. 

D.C.—Parmelee v. U. S., 115 F.2d 729, 
739, 72 App.D.C. 203, 

Ohio.—State v. Lemer, Com.Pl., 81 K. 

E. 2d 282, 286. 

12 . Ohio.—State v. Lemer, supra. 
IS. U.S.—U. S. V. One Book Entitled 
“Contraception** by Marie C, 
Stopes, D.C,N.Y., 61 F.2d 625. 527 
—U. S. V, One Obscene Book Enti¬ 
tled “Married Love/* D.C.K.Y., 48 

F. 2d 821, 823. 

D.C.—Parmelee v. U. S., 113 F.2d 720, 

730. 731, 739. 72 App.D.C. 203. 

46 C.X P 852 note 1. 

14. D.C.—^Parmelee v. U. S., supra. 
46 C.J. p 862 note 4. 

15. Ohio.—State v. Lemer, Com.Pl., 
81 K.E.2d 282, 286. 

19. U.S.—U. S. V. Llmehouse. D.C. 

S.C., 68 F.2d 896, 896. 

Ohio.—State v. Lemer, Com.PL, 81 
.ir.E.2d 282, 286. 

17. D.C.—Parmelee v. XT. S., 113 F. 

2d 729, 782, 734, 72 App.D.C. 203. 
Ohio.—State V. Lemer, Com.PU 31 
K.3ai2d 282, 292. 
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seene is declared to be nonmailable matter and tbe 
sending of such matter through the mails is made 
an offense, and this subject is treated in the C.J.S. 
title Post Office §§ 21, 38-42, also 49 CJ. p 1161 
notes 72-76, p 11901 note 7-p 1197 note 45. Vmous 
offenses such as uttering obscene language, publish¬ 
ing obscene books, exhibiting obscene pictures, giv¬ 
ing obscene exhibitions, etc., are treated in Obsceni¬ 


ty § 1 et seq. Censorship provisions and licensing 
provisions provided by statute and ordinance to pre¬ 
vent the showing of obscene motion pictures are 
treated in the C.J.S. title Theaters and Shows § 6, 
also 62 C.J. p 848 note 20-p 850 note 51. 

Obscene publication. In law, any impure or in¬ 
decent publication tending to corrupt the mind and 
to subvert the respect for decency and morality.^® 


1& U.S.—^Timmons v. V, S., Ohio, 
86 P. 204, 205. 30 C.CjL 74. 
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OBSCENITY 

This Title includes lewd or immodest acts, conduct or language, offensive to the public sense of 
deceS or S theTub^ Trals, in general, publicly exhibiting or 

reoresentations of lewd or indecent character, and publishing obscene libels; nature and elements of t e 
cSnes of indecent exposure, using obscene language, dealing in indecent articles or 

obscene libel; nature and extent of criminal responsibility therefor and grounds of defense, and pros- 
ecution and punishment of such acts as public offenses. 

Matter* not In thl* Xltlev treated elsewhere In this work, see Descrlptive-Word Inde* 


Analysis 

I. DEFINlTIOir, NATURE, AND ELEMENTS OF OFFENSES, §§ 1-8 
n. FROSEOUTION AND PUNISHMENT, §§ 9-17 

Sub-Analysis 

L DEFINITION, NATURE, AND ELEMENTS OF OFFENSES—p 22 

§ 1. Definition—22 

2. Nature and elements of offenses in general—p 23 

3. -At common law—p 23 

4 -Under statutes—^p 23 

5. Indecent exposure—^p 25 

6. Obscene language—p 27 

7. Obscene publications, prints, and pictures—p 28 

8. Obscene exhibitions—^p 33 

n. PROSECUTION AND PUNISHMENT—p 33 

§ 9. Indictment and information—^p 33 

10. —- Requisites and sufficiency in general—p 33 

11. Description, setting out, or filing obscene matter—^p 36 

12. -Issues, proof, and variance—^p 37 

13. Evidence—p 37 

14. Trial—p 38 

15. -Questions of law and fact—^p 38 

•16. — Instructions—^p 39 

17. Forfeiture and destruction of obscene matter—^p 39 
See also descriptive word index in the back of this Volume 


1. DEFINITION, NATURE, AND ELEMENTS OF OFFENSES 


§ 1. Definition 

Obscenity Is such Indecency as Is calculated to pro- 
tnote the violation of the law and the general corruption 
of nnorals. 


Obscenity is such indecency as is cafculatcd to 
promote the violation of the law and the general 
corruption of morals.^ What is decent or what is 
indecent is determined by the sensibilities and moral 


1. U.S.—U. S. V. Males, D.C.Ind., 51 
F. 41, 42. 

46 C.J. P 854 note 1. 


dency of the matter to corrupt mor¬ 
als or to lower standards of right or 
wrong concerning sexual behavior.— 
People V. Larsen, 5 N.T.S.2d 55. 

22 


<%ewa and lasclvlotts’* 

The word "obscenity" has iMen 
held to include "lewd and lascivi¬ 
ous."—State V. Lerner, Ohlo^ Com.Pl.,. 
81 N.B.2d 282, 


The gravKnieiL of obscenity is ten¬ 
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standards of a people, as evolved from generation 
to generation along with their civilization; what is 
decent in one period may be indecent in another, 
and vice versa.^ 

§ 2, Nature and Elements of Offenses in 
General 

The nature and elements of offenses involving ob¬ 
scenity, under common law and statutes, are dis¬ 
cussed infra §§ 3, 4. 

Examine Pocket Parts for latencases. 

§ 3. -At Common Law 

Whatever openly outrages decency and Is Injurious to 
public morals Is a misdemeanor at common law, and is in¬ 
dictable as such. 

Whatever openly outrages decency and is inj'uri- 
ous to public morals is a misdemeanor at common 
law, and is indictable as such.^ 

§ 4, — Under Statutes 

a. In general 

b. Public indecency 


a. Ja General 

The statutes dealing with obscenity operate only as 
an enlargement of the scope of the term and define It 
more specifically. They should receive a strict con¬ 
struction, having regard to the intent of the legislature. 

The state has jurisdiction under its police power 
to protect its citizens against obscenity in its vari¬ 
ous fonns,^ and, when a legislative body concludes 
that the mores of the community call for an exten¬ 
sion of the impermissible limits under common-law, 
an enactment aimed at the evil is plainly within its 
power.5 Such enactments cannot, however, trans¬ 
gress the boundaries fixed by the constitution,® and 
they should not go beyond what is reasonably nec¬ 
essary to effect their objective.^ The statutes enact¬ 
ed on the subject ordinarily operate as an enlarge¬ 
ment of the scope of the term and define it more 
specifically.® Ordinarity the obvious purpose of 
their enactment is to guard and protect the public 
morals,® to protect the public as a whole,i® to dis¬ 
courage the dissemination of obscene matter,!^ and 
to suppress the exploitation of smut,^® by erecting 
barriers which the evil-minded and lascivious may 
not overpass with impunity.^® 

Like other penal statutes, statutes against obscen¬ 
ity should receive a strict construction^^ and ought 


2. Tenn.—OoxpuB Jaxis g,xioted In 
Abbott v. State, 43 S.W.2d 211, 212, 
163 Tenn. 384. 

46 QJ, P 854 note 2. 

•“Indecency,” “Indecent,” and “inde¬ 
cently” defined see 42 C.J.S. pages 
£68—660. ■ 

:3, tr.S.—Winters v. People of State 
of New York, N.T., 68 S.Ct. 6*65, 
333 U.S. 607, 92 L.Bd. 840. 

.Pa.—Commonwealth v. Glenny, 64 
Pa.Dist. & Co. 683, 94 Pittsb.Leg. 
J. 86, 60 York Leg.Rec. 4. 

Tenn.—Ooirpxis Jtiris q.iioted in Ab¬ 
bott V. State, 43 S.W.2d 211, 212, 
163 Tenn. 384. 

46 C.J. P 864 note 3. 

,AotB held not to oonstltnte ooxomon 
law offense 

Pa.—Commonwealth v. Rupp, 47 Pa. 
Dist. & Co. 302, 91 Pittsb.Leg.J. 
100 . 

. 4. Mass.—Commonwealth v. Isen- 
stadt, 62 N.E.2d 840, 818 Mass. 
643. - 

• Ohio.—State v. Lemer, Com.Pl., 81 
N.B.2d 282. 

12 C.J. p 919 note 36. 

:5. U.S.—Winters v. People of State 
of New York, N.Y., 68 S.Ct. 666, 
333 U.S. 607, 92 L.Bd. 840. 

~6. U.S.—Winters v. People of State 
of New York, supra. 

Statutes held not invalid 

(1) Statute prohibiting manufac¬ 
ture, sale, publ* cation, or exhibition 

. of lithograph, drama, sketch, or the 


like portraying lack of virtue of a 
class of citizens.—^Bevins v. Prinda- 
ble, D.C.I11., 39 F.Supp. 708., 

(2) Statute prohibiting open lewd¬ 
ness or any notorious act of public 
Indecency tending to debauch mor¬ 
als.—^Powlep V. State, 8 S.B.2d 77, 
189 Ga. 733. 

(8) Statute prohibiting advertise¬ 
ments relating to certain diseases.— 
People V. Morris, 18 N.Y.S.2d 448,. 
259 App.Div. 788. 

(4) Statute regulating sale of in¬ 
decent articles.—^State v. Arnold, 268 
N.W. 843, 217 Wis. 340. 

(6) Statute prohibiting publica¬ 
tion in any newspaper, magazine, 
etc., of the identity of any female 
who may have been raped or sub¬ 
jected to any similar criminal as¬ 
sault unless necessary.—State v. 
Bvjue, 33 N.W.2d 306, 263 Wis. 146. 
Statutes held Invalid 

(1) Statute prohibiting distribu¬ 
tion of magazine principally made 
•up of criminal news or stories of 
deeds of bloodshed, or lust, “so j 
massed as to become vehicles for in-! 
citing violent and depraved crimes.” 
—Winters v. People of State of New 1 
York, . N.Y., 68 S.Ct. 666, 333 U.S. 
607, 92 L.Bd. 840. 

(2) Statute prohibiting possessing 
and selling of obscene books, papers, 
pamphlets, and magazines, not whol¬ 
ly obscene.—State v. Lernei; Ohio 
Com.Pl., 81 N.B.2d 282. 
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7. Ohio.—State v. Lerner, supra.. 

8. U.S.—U. S. V. Males, p.C.Ind., 61 
P. 41. 

Miss.—^Anderson v. Hattiesburg, 94 
So. 163,131 Miss. 216. 

9. Iowa..—State v. Schrup, 296 N.W. 
427, 229 Iowa 909. 

46 C.J. p 854 note 6. * 

10. Mass.—Commonwealth v. Isen- 
stadt, 62 N.B.2d 840, 318 Mass. 
643. 

11. Iowa—State v. Schrup, 295 N. 
W. 427, 229 Iowa 909. 

12. N.Y.—Ultem Publications v. Ar¬ 
row Publications, 2 N.T.S.2d 933, 
166 Misc. 646—^People, on Com¬ 
plaint of Sumner, v. Miller, 279 N. 
Y.S. 683, 156 Misc, 446. 

PoxxLography 

N.Y.—People v. Viking Press, 264 
N.Y.S. 634, 147 Misc. 813, 

13. Ind.—^Thomas v. State, 3 •N.BJ. 
808, 103 Ind. 419. 

46 C.J. p 864 note 6. 

14. U.S.^Alpers v, U. S., C.A.Cal., 
176 F.2d 137, 

Ind.—Thomas v. State, 2 N:E. 808, 
103 Ind. 419. ■ 

Statutes oonstmed 
(1) Where words of statute begin¬ 
ning with “every person who will¬ 
fully and lewdly, either” were fol¬ 
lowed by five subdivisions enumerat¬ 
ing specific acts in the alternative 
and concluded with “Is guilty of a 
misdemeanor'* the Introductory 
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not to be held to embrace language unless it is fairly 
writhin their letter and spirit but they should also 
receive a reasonable construction having regard to 
the manifest object had in view, in, their enact¬ 
ment. J-® The maxim, Noscitur a sociis, is frequently 
applied in the construction of words used to define 
various phases of the crime of obscenity.i^ If the 
statute fails to define certain terms in a statute, 
common-law definitions must prevaiL^® 

b. Public Indecency 

Generally, a statute providing for the punishment of 
public Indecency defines* a crime. The act must toe 
openly or publicly .committed, rather than secretly or In 
private. 

While it has been held that a statute providing 
for the pmiishnient of public indecency does not 
suflSciently define any public offense,.generally it 
seems that such a- statute sufficiently defines a 
crime.^o Statutes of this nature are generally in¬ 


tended to cover only those acts for which no other 
penalty is by sifcafute provided? being known as 
blanket statutes^i or dragnet laws;22 and acts 
which constitute specific crimes should be prose¬ 
cuted as such, instead of being prosecuted under 
statutes of kind.23. It has been held, however, 
that the fact that defendant might have been 
charged under other statutes does not preclude the 
use of the general statutes.^^ Where a statute spe¬ 
cifically prohibiting certain conduct is passed after 
the commission of an alleged crime, the offender 
may be punished only where the information charg¬ 
es an offense under the general statute.35 

"Public decency” connotes the moral standard by 
which people in various communities of the state 
abide,2® and the term has been held to be used in 
a statute in a subjective, rather than an objective, 
sense.27 Statutes of this nature are directed against 
acts committed openly and affecting the public,33 


-words applied to- eacsh succeeding 
subdivision,, and hon^ of the acts 
numeiated constitute an' offense un¬ 
less they are done willfully and 
lewdly.—^People v. Wepplo, 178 P.2d 
863, 78 Cal.App.2d Supp. 969. 

(2) ..The gist of the statute relat¬ 
ing to the sale or offering for sale of 
publications is the unlawful sale or 
offering for sale, advertising or pub¬ 
lishing, presenting or exhibiting any 
such books, pamphlets, lithographs, 
or sketches, etc, in any public place 
in the state, and the state was re- 
duired to prove as a part of its case 
that the defendants were distribut¬ 
ing the books and tracts in a public 
place.—^People v. Simeoz, 40 N.iB].2d 
626,i879 ni. 347. 

(3) The statute dealing with. in¬ 
decency or obscenity, and. declaring 
publication or possession for sale of 
noagazlnes devoted to accounts of 
deeds of bloodshed, lust, dr crime, a 
misdemeanor,* cannot be reAd as w- 
stricted to iHeCt form of immorality 
which has relation to sexual impur¬ 
ity, and such publication need not be 
calculated or intended to excite sex¬ 
ual* passion.—People v. Winters,' 68 
N'.B.2d 98, 294 N.T. 646, reversed on 
other groimds 68 S.Ct. 666, 333 U,S.. 
607, 92 L.Bd. 840. 

<4) The statute making It an of¬ 
fense to publish or sell or possess 
for sale or distribution an ''obscene. 
Indecent or impure" , book does not 
use quoted words in their broadest 
meaning as signifying offensive to 
refinement, propriety and good tante. 
•^^mmonwealth v. Isenstadt, 62 N. 

840, 318 Mass. 6^43. 

' (6) The words '*lewd^' and ‘las¬ 
civious," when used in a statute to 
define an offense, usually haVe the 
same meaxiing, namely, an unlawftd 


indulgence in lust; eager for sexual 
Indulgence.—McKinley v. State, 244 
P. 208, 33 OklvCr. 434. 

Duty of oourts 

The legislature has imposed on the 
courts the duty of protecting the 
weaker members of society from 
corrupt depraving, €Uid lecherous 
Influences.—^People v. Prlede, 233 N. 
f.S. 666, 188 Misc. 611. 

IS. XJ.S.—ti. S. V. Males, D.C.Ind.. 
51 P. 41. 

is- Mass.-^-Cbmmonwealth v. Isen¬ 
stadt 62 K.E.2d 840, 318 Mass. 543. 
R,I,—State V. Arnold, 12 A.2d 401, 
'64 R.I. 355. 

46 C.J. p 854 note 9. 

Sense intended 

The court must read the words of 
the statute in the sense in which 
they were intended, accept and eii- 
force the public policy of the state, 
and avoid Judicial legislation.—Com- 
monwecLlth y. Isenstadt 62 N.E.2d 
340, 318 Mass. 543. 

''Identity of female” 

The words "identity of female” €U3 
used in statute making it an offense 
to publish or cause to he published 
In any newspaper, magazine, etc., 
the Identity of a female who may 
have been raped or subjected to any 
similar criminal assault unless nec¬ 
essary in institution or prosecution 
of any civil or criminal court pro¬ 
ceedings, prohibits publication ei¬ 
ther of name of victim or of infor¬ 
mation which Of Itself or by refer¬ 
ence furnishes means of identifica¬ 
tion.—State V. BVJue, 33 N.W.2d 806, 
268 Wis. 146. . . . 

Several offenses 

Under statute providing that "ev»- 
ery idle person . . .; every 

common prostitute, drunkard, and 
night-walker; every lew4iU wanton, 

24 


I or lascivious person, in speech or 
behavior, common railer or brawler; 
. . . shall be imprisoned,” one 

may be charged as being a lewd, 
wanton, or lascivious person In 
speech or behavior without also be¬ 
ing either a common railer or brawl¬ 
er, since it was not intended that 
each clause set out between semi¬ 
colons describe a single and entire 
offense.—State v. Arnold, 12 A,2d 
401, 64 R.I. 365. 

17. Miss.—Anderson v. Hattiesburg, 
94 So. 168, 181 Miss. 216. 

46 C.J. p 864 note 10. 

18. RJ.—State V. Arnold, 12 A.2d 
401, 64 H.I. 855. 

la Ind.—^Jennings v. State, 16 Ind. 
336. 

46 C.J. p 864 note 11. 

20. Okl.—State v, Lawrence, 130 P- 
608, 9 Okl.Cr. 16. 

46 C.J. p 854 note 12. 

21. N.D.—State v. Stevens, 167 N„ 
W. 668, 33 N.D. 540. 

Okl.—Gunn v. Territory, 91 P. 861, 
19 Okl. 240. 

22. N.T.—People v. Tylkoff, 106 N. 
B. 835, 212 N.Y. 197. 

2a N.D.—State v. Stevens, 167 N. 

W. 668, 33 N.I>. 640. 

Okl.—Gunn v. Territory, 91 P. 861, 
19 Okl. 240. 

Specific acts within general statutes 
see infra §§ 5-8. 

24. N.T.—^People on Information of 
Thomas v. Casey, 67 N.Y.S.2d 9, 
188 Misc. 852. 

25. Okl.—^Hulsey v. State, Or., 192 
P,2d 301. 

26 . N.Y.—^People V. Radaha, 69 N. 
Y.S.2d 722. 

27. N.Y.—^People v. Radaha, supra. 
2a Okl.—Hulsey v. Sute, Cr., 102 
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and a single act may be sufficient to constitute pub¬ 
lic indecency.29 The offense does not depend on 
the number of persons present,80 and it has been 
held sufficient if the act comes to the attention of 
one or more persons present at the time.^i In order 
to outrage public decency openly, the act must be 
openty done, instead of secretly with the public ex¬ 
cluded from observing it,^^ and an act merely tend¬ 
ing or likely to outrage public decency is not within 
the iiihibition of the statutes.^^ 

'^Any notorious act of public indecency fending 
to defboMch the moraW* is broader in meaning than 
the phrase “indecent exposure of the person,’'34 and 
a criminal public indecency may be committed with¬ 
out any improper exposure of the human body,S5 
although, the word “indecency” in the statute may 
not have so broad a meaning as it has in popular 
speech.3® What is an “act of notorious public in¬ 
decency, tending to debauch the morals,” depends on 
the time, the place, and all the circumstances sur¬ 


rounding its commis^on, including the intention, ac¬ 
tual or implied, of the actqr.S7 An act tending to 
debauch morals genei^rally understood as offensive to 
common instincts of decency is in law a “notorious 
act of indecency It is essential to the offense 
not that more than one person shall have actually 
seen the act, but that more than one person was 
in a position where it would have been possible to 
see it.^^ 

§ 5. Indecent Exposure 

Indecent exposure In a public place Is an offense at 
common law,, and has been made ah offense by a number 
of statutes. The exposure must be Intentional, and In 
a place where personsvare present who can see it. 

Indecent exposure in a public place in such a man¬ 
ner that the act is seen or is likely to be seen by 
casual observers is an offense at common law,^® and 
is made an offense by a number of statutes and or- 
dinances.'^i It is the exhibition of those private 


P.2d 801—Rachel v. State. 107 P.2d 
818, 71 Okl.Cr. 88. 

Hbooldzifir sense of deoenoy 
The statute is violated by any act 
so grossly immoral as to shock the 
sense of decency of self-respecting 
people as a whole, or manifestly in¬ 
decent and repugnant to usages and 
customs of civilized society, or 
which is unquestionably criminal, 
although not covered by any other 
criminal statute.—^Roberts v. State, 
226 P. 663, 27 Okl.Cr. 97, 

Mere snggestloiL 

Defendant's suggestion to prose¬ 
cutrix on front porch of prosecutrix’ 
home In presence of another person 
that prosecutrix have sexual inter¬ 
course with defendant did not war¬ 
rant conviction for performance in 
public place or public nianner of act 
of lewdnesa or indecency grossly 
scandalous and tending to debauch 
morals and manners of people.— 
State V. Wooderson, 34 So.2d 369, 
218 La. 40. 

29. Mo.—State v. Granger, App., 199 

S. W.2d 896. 

30. Okl.—Rachel v. SUte, 107 P.2d 
813, 71 Okl.Cr. 88. 

31. N.T.—^People v. Radaha, 69 N. 

T. S,2d 722. 

Okl.—Rachel v. State, 107 P.2d 813, 
71 Okl.Cr. 33. 

32. Mo.—^tate v. Granger, App., 
199 S.W.2d 896. 

Okl.—Rachel v. State, 107 P.2d 813, 
71 Okl,Cr. 33. 

46 C.J. p 864 note 13. 

^Openly” defined 

’’Openly” means in an open man¬ 
ner, not clandestinely or privately, 
and Is used in sense of not being 
concealed as opposed to being lUd- 


den or secret.—^Hulsey v. State, Okl. 
Cr., 192 P.2d 801—^Rachel v. State, 
107 P.2d 818, 71 Okl.Cr. 33. 

Act held to violate statute 
Voluntary sexual intercourse be¬ 
tween a man and a woman, both un¬ 
married, arid openly committed.— 
Rachel V. State, supra. 

Acts held not to violate statute 

(1) Commission of reprehensible 
indecent acts by mature man with 
female child of tender years, in pri¬ 
vate.—^Hulsey v. State, Okl.Cr., 192 
P.2d 801. 

(2) Taking out private parts for 
purpose of intercourse in private 
dwelling not open to view from pub^ 
lie place.—^Wainscott v. State, 166 N. 
m 666, 89 Ind.App. 452. 

(3) Appearance of men and wom¬ 
en unclothed in gymnasium for par¬ 
ticipation . in physical exercises un¬ 
der auspices of nudist organization 
held not to render manager of gym¬ 
nasium, director of organization, or 
instructor conducting classes there¬ 
in guilty of openly outraging public 
decency.—^People v. Burke, 276 N.T. 
S. 402, 248 App.Div. 88, affirmed 196 
N.EI. 686, 267 N.T. 671. 

(4) Other acts see 46 C.J. p 854 
note 13 [a]. 

33. N.T.—^People v. Bayllnson, 206 
N.T.S. 804, 211 App.Div. 40. 

34. Ga.—^Klitiffiens v. State, 62 S.E. 
2d 564, 78 Ga.App. 795. 

4‘6 C.J. p 854 note 1$. 

36. Ga.-^Kitohens v. State, suprA 

38. Ga.—Blitchens v^. State, supra 
46 C.J. p 854 note 17. 

Scope of ^dndecenoy” 

An act, .to come within the sphere 
of ’’indecency,” must be public and 
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SO indecent as to tend to debauch 
the morals.—^Fowler v. State, 8 S. 
B.2d 77, 189 Ga 733. 

37. Ga—Redd v. State, 67 S;D. 709, 
7 GaApp. 676. 

46 C.J. p 855 note 18. 

Acts held to violate statute 

(1) Where a man, dressed only In 
his underwear, spends several hours 
with a nude woman at a public place. 
—^Kitchens v. State, 52 S.B}.2d 664, 
78 Ga.App. 796. 

(2) Taking pictures of private 
parts and naked limbs of females on 
street where more than one person 
could see act.—Martin v. State, 144 
S.B. 86, 88 GAApp. 392. 

33. Ga.—^Martin v. Sta.te, supra— 
Redd V. State, 67 S.B. 709, 7 Ga 
App. 676. 

39. Ga.—Wjnone v. State, 15 S.B.2d 
628, 65 GaApp. 213. 

4a. Ky.—Commonwealth v. Hamil¬ 
ton, 86 S.W*.2d 842, 237 Ky. 682. 
Mass.—Commonwealth v.. Broadland, 
61 N.B.2d 961, 316 Mass. 20—Com- 
- monwealth v. Bishop, 6 N.B.2d 869, 
296 Mass. 459. 

46 C.J. p 856 note 24. 

41. D.C.—^Davenport v. tJ. S., Mim. 
App., 56 A.2d 351. 

Pla—^Faxilkner v. State, l So.2d 857, 
146 Fla 769. 

Mich.—People v. De Vine, 261 N.VT. 
101, 271 Mich. 636. 

Minn.—State v. Peery, 28 N.W.2d 
851, 224 Minn, 346. 

N.T.—People v. Burke, J96 N.EI. 685, 
267 N.T. 671—^People v. Ulman, 16 
N.T.S.2d 222, 258 App.Div. 262. 

Okl.—Spelling v. State, 28 P.2d 684, 
65:Okl.Cr. 196. 

Srndisis 

(1) Operator pf nudist estop wbo 
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parts of the person which instinctive modesty, hu¬ 
man decency, or self-respect requires shall be cus¬ 
tomarily kept covered in the presence of others.'^^ 

Public place. Ordinarily, ^though not nec¬ 
essarily,the place where the exposure is made 
must be public. What constitutes a public place 
within the meaning of this offense depends on the 
circumstances of the case.**^ The place where the 
offense is committed is a public one if the ex¬ 
posure be such that it is likely to be seen by a num¬ 
ber of casual observers;^® and the offense is com¬ 
plete if it is committed in any place where an as¬ 
sembly of the public is collected.^7 Indecent ex¬ 
posure on a public highway so that one person sees, 
and others passing by can see, is an offense,^^ i^tit 
it has been held that the commission of the act in 
a pubHc highway is not necessarily the commission 
of the act in public^^ or in a public place.50 

Intent. It should appear that the exposure was 
not merely accidental, but intentional,51 and ordi¬ 
nary acts or conduct involving exposure of the per¬ 
son as the result of carelessness or thoughtlessness 
do not, in themselves, establish the offense of inde¬ 


cent exposure.52 The intent required is general and 
not specific and the act must be intentional in the 
sense that criminal intent is an essentia! element of 
any crime.5^ Intent may, however, be inferred 
from recklessness.54 

Observers. While an indecent exposure seen by 
one person only, and capable of being seen by one 
person only, has been held not an offense at com¬ 
mon law,55 it has also been held that the offense 
does not depend on the number of people present, 
and that an intentional act of lewd exposure of¬ 
fensive to one or more persons is sufficient.55 While 
it has been held essential that someone see the al¬ 
leged act of exposure,57 it has also been held that 
it is not essential to the crime that anybody should 
have seen the exposure, provided it was intention¬ 
ally made in a public place, and persons were pres¬ 
ent who could have seen if they had lookcd.58 

Consent of observer. The fact that an indecent 
exposure is made with the consent of the person in 
whose presence it is made does not affect the crim¬ 
inality of the act;59 but it has been held that, where 
the exposure is in a private place, it docs not con- 


went About without clothlngr amonsr 
male and female members of camp 
held guilty of Indecent exposure ir¬ 
respective of whether members* 
sense of propriety was thereby 
shocked.—^People v. Ring, 266 N.W. 
378, 267 Mich. 657, 98 A.L.R. 998. 

(2) Appearance of men and wom¬ 
en unclothed in gymnasium for par¬ 
ticipation In physical exercises un¬ 
der auspices of nudist organization 
was held not to render manager of 
gymnasium, director of organization, 
or Instructor conducting classes 
guilty.-—People v. Burke, 276 N.T.S. 
402, 248 App.Div. 83, affirmed 196 
NJB3. 686, 267 N-.T. 671. 

AssaiUt not an. essential element 

Under statute providing that a 
person shall be deemed guilty of 
assault where he shall assault a 
child and shall wilfully take inde¬ 
cent liberties with the child or wil¬ 
fully make an improper exposure of 
his person in the presence of such 
child, an assault was not an essen¬ 
tial element of the crime where de¬ 
fendant made an improper exposure 
of his person in the’ presence of a fe¬ 
male child in a movie theater.—State 
V. Green, 82 N.H.2d 105, 34 Ohio App. 
298. 

42. Iowa.—State v. Bauguess, 76 N. 

W. 608, 106 Iowa 107. 

46 C.J. p 865 note 26. 

4& Ky,—Commonwealth v. Btemll- 

ton, 86 S.W.2d 342, 237 Ky. 682. 
Mass.—Commonwealth v. Bishop, <6 

K.B.2d 869, 296 MasA 459. 


Mich.—^People v. De Vine, 261 N.W. 

101, 271 Mich. 635. 

46 C.J. p 856 note 27. 

44. Okl.—Spelling v. State, 28 P.2d 
684, 56 Okl.Cr. 196. 

46 C.J. p 866 note 28. 

Place where persons may be offended 
Offense may be committed either 
in public place or in place where 
there are other persons to be offend¬ 
ed and annoyed thereby.—Spelling v. 
State, supra. 

45. Mich.—^People v. De Vine, 261 
N.W. 101, 271 Mich. $36. 

46 C.J. p 866 note 29. 

46. N.J.—State v. Goldstein, 62 A. 
1006, 72 N.J.Law 336, affirmed 66 
A 1119, 74 N.J.Law 698. 

46 C.J. p 856 note 30. 

47. N.T.—People V. Blxby, 67 Barb. 

221, 4 Hun 636. 

46 C.J. p 866 note 82. 

48. Del.—State v. Walter, 43 A 263, 
16 Del. 444. 

49. Tex.—Moffit V. State, 43 Tex. 
346. 

60. Ind.—Williams v. State, 64 Ind. 
653, 31 Am.R. 136. . 

61. D.C.—^Davenport v. U. S., Mun. 
App., 66 A2d 861. 

Mass.—Commonwealth v. Broadland, 
61 N.B.2d 961, 316 Mass. 20. 

Minn.—State v. Peery, 28 N.W.2d 
851, 224 Minn. 346. 

N.Y.—People v. Ulman, 16 N.T.S.2d 

222, 258 App.Dlv. 262. 

46 C.J. p 856 note 37. 

52. Minn.—State v. Peery, 28 N.W. 
2d 851, 224 Minn. 846. 
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53. D.C.—^Davenport v. U. S.» Mun. 
App., 66 A.2d 851. 

54. Ala.—Truett v. State, 67 So. 612, 
3 Ala.App. Il4. 

N.J.—Van Houten v. State, 46 N.J. 
Law 16, 60 Am.R. 397. 

A person may not knowingly ex. 
pose his person In a public plnci» un¬ 
der circumstances which mnk<» it 
probable that he will be obr^frved 
and then assert that, if he wa.s ob¬ 
served, the exposure was uninten¬ 
tional and accidental and thr»rf*t»y es¬ 
cape charge of Indecent exposure.— 
Davenport v. U. S., D.C.Mun,App„ 66 
A.2d 851. 

55. Mo.—State v. Wolf, 244 S.W. 
962, 211 Mo.App. 429* 

46 C.J. p 866 note 39. 

Possible witnesses 
It is otherwise, however, if there 
are other persons in such a situation 
that they may be witnesses of the 
exposure.—^Wynne v. State, 15 S.K. 
2d 623, 66 Ga.App, 213—4'6 C,J. p 
866 note 40. 

56. Mass.—-Commonwealth v. 

Broadland, 61 N.E.2d 961, 316 

Mass. 20—Commonwealth v. Bish¬ 
op, 6 N.B.2d 369, 296 Mass. 469. 

57. N.J.—State V. Buffano, 68 A2d 
766, 6 N.J.Super. 266. 

68, Iowa.—State v. Bauguess, 76 N. 

W. 608, 106 Iowa 107. 

46 O.J. p 866 note 41. 

59, Iowa-—State v. Martin, XOl N* 
W. 637, 125 Iowa 716. 

46 aJ. p 856 note 42. 
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stitute an offense, if it is made at the solicitation or 
with the consent of the persons to whom the ex¬ 
posure is made.®® 

§ 6. Obscene Language 

Th« utterance of obscene words In public Is Indict¬ 
able at common law, and statutes have made It an of¬ 
fense to use vulgar and obscene language In certain 
places, In the presence of females, or In public places. 

The utterance of obscene words in public, being 
a gross violation of public decency and good morals, 
is indictable at common lfeiw,®i and by force of a 
number of statutes it is an offense to use vulgar and 
obscene language in or near a dwelling,®^ or in the 
presence of females,®® or in public places,®^ or on 
any public road or highway,®® or to use vulgar, pro¬ 
fane, obscene, or indecent language over a tele¬ 
phone.®® Such statutes contemplate the use of spo¬ 
ken words only.®*^ Also, the use of obscene lan¬ 
guage, it seems, may constitute an outrage of public 
decency in violation of a statute,®® although there 
is also authority otherwise.®® Two may be several¬ 
ly, but not jointly, guilty of using the same obscene 
language in public.*^® 


Language used. As a general rule words are ob¬ 
scene, vulgar, or profane, or not, according to the 
sense in which they are used and it is necessary 
to show by other words coupled with them the 
sense in which they are used, in order to make a 
valid charge of using such language.*^® 

Place of uttering. In order to constitute an of¬ 
fense it is necessary that the language complained 
of be uttered at a place which is within the pro¬ 
tection of the statute.*^® A statute denouncing the 
use of abusive, insulting, or obscene language in the 
presence of a female is violated by the use of such 
language in the presence of a female without ref¬ 
erence to the place in which it is used.^^ The use 
of vile, indecent, lewd, and lascivious language in 
the presence of a female in a private office is not 
an act ^Vhich openly outrages public decency, and is 
injurious to public morals.’^^® 

Presence of females. Under the statutes requir¬ 
ing the presence of a female, her presence is as 
material to constitute the offense as the use of the 
prohibited language.*^® The use of obscene and vul¬ 
gar language in the hearing of a female is within 
her presence as contemplated by the statute,^^ but 


SOl Ky.—Commonwealth v. Hardin, 
10 Ky.Op. 926. 

61. Mo.—State V. Applingr, 26 Mo. 
316, 69 Am.D. 4*69. 

46 C.J. P 856 note 46. 

Abusive and insulting: languagre as 
breach of peace see Breach of the 
Peace § 8. 

Offensive language as disorderly 
conduct see Disorderly Conduct § 
1 . 

Profane langruage eus specific offense 
see -the C.J.S. title Profanity S§ 
2-4, also 50 C.J. p 634 note 4 et 
seq. 

62. Ala.—^Bragg v. State, 69 Ala. 
204. 

6 & Ala.—^Price v. McConnell, 36 So. 
2d 80, 250 Ala. 686. 

Ga.—Ricks v. State, 28 S.B1.2d 308, 70 
Ga.App. 395. 

46 C.J. P 856 note 47. 

A womaaoL may be guilty of the of¬ 
fense under a statute punishing **any 
person” using abusive or obscene 
language in the presence of a wom¬ 
an.—^Price V. McConnell, 36 So.2d 80, 
250 Ala. 686 —parte Daly, 69 So. 
598, 194 Ala. 29. 

64. Teac.—^Huffman v. State, 92 S.W. 
419, 49 Tex.Cr. 319. 

65. N.C.—State v. Burke, 164 S.E. 
747, 199 N.C. 468. 

66 . Tex.—^Taylor v. State, 177 S.W. 
82, 76 Tex.Cr. 642. 

46 C.J. p 856 note 49. 

67. Ga.—Stevenson.v. State, 16 S.E. 
95, 90 Ga. 466. 


ea N.T.—^People on Information of 
Thomas v. Casey, 67 N.T.S.2d 9, 
188 Misc. 362. 

46 C.J. p 856 note 61. 

69. Ind.—^McJunkins v. State, 10 
Ind. 140. 

70. Ala.—-Cox V. State, 76 Ala 66. 
Tenn.—State v. Roulstone, 8 Sneed 

107. 

71. Ga—^Roberts v. State, 47 S.E. 
611, 120 Ga 177. 

46 CJ. p 866 note 68. 

Words get their proper meaning 
almost entirely from the time, place, 
circumstances, end intent with 
which they are used.—^Ricks v. State, 
28 S.E.2d 303, 70 GaApp. 395. 

Xa presence of female 

(1) Phrase “obscene and vulgar 
language” includes any foul words 
which would reasonably offend sense 
of modesty and decency of any wom¬ 
an in whose presence words were 
spoken under all circumstances.— 
Dupree v. State, 22 S.E.2d 835, 68 Ga 
App. 198. 

(2) The fact that woman In whose 
presence alleged obscene language 
was used was prudish might, under 
some circumstances, affect inquiry. 
—Ricks V. State, 28 S.B.2d 803, 70 
GaApp. 895. 

llbangTiage heild obscene and vnlgar 

Statement made by accused to 
married woman other than his wife, 
“Come here baby and kiss me, I am 
going to get in your panta”—Ricks 
V. State, supra 


72. Ga.—^Roberts v. State, 47 S.B. 
611, 120 Ga 177. 

76. N.X—^Peer v. Dixon, 83 A, 180, 
82 N.J.Law 8^6. 

46 C.X p 866 note 55. 

Pablio road or highway 
The statute penalizing the use of 
indecent or profane language on a 
public road is not limited to high¬ 
ways acquired as prescribed by law 
and kept up 'by authorities.—State 
V. Burke, 164 S.E. 747, 199 N.C. 468. 

74. Ala—Jordan v. State, 68 So. 
685, 13 AlaApp. 186. 

46 C.X p 856 note B7. 

75. Okl.—Gunn v. Territory, 91 P. 
861, 19 OkL 240. 

78. Ala—Price v, McConnell, 36 So. 

2d 80, 250 Ala 686. 

46 C.J. p 856 note 69. 

77. Ga—Watson v. State, 199 S.B. 
823, 58 GaApp. 650. 

46 C.J. p 857 note 60. 

Snowledge of presence 

The fact, if true, that defendant 
did not know of presence of any fe¬ 
male would not of itself excuse of¬ 
fense of using obscene or insulting 
language in presence or hearing of 
a woman.—Terry v. State, 29 So.2d 
884, 33 Ala.App. 21, certiorari denied 
29 So.2d 886, 249 Ala 96—46 C.X p 
867 note 60 [c]. 

ITse of telephone 

One who calls a female on the tel¬ 
ephone and in speaking to her uses 
obscene and vulgar language is 
guilty of us^g such language in her 
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tenn 5,82 or by a statute prohibiting the sale or pub¬ 
lication of obscene and indecent printed matter.83 
In order to constitute the violation of such statute, 
the matter complained of must be obscene and in- 
decent^^ The offense is complete if the newspa¬ 
per contains but a singJe article of the kind de- 
scribed.^® 

Some statutes prohibit the publication and sale of 
newspapers devoted largely to the publication of 
scandals and accounts of lecherous and immoral 
conduct^® or the exhibition and distribution to mi¬ 
nors of publications largely devoted to the publica¬ 
tion of criminal news and stories of crime.^^ 
gist of the offense is the massing of these immoral¬ 
ities in one publication for circulation, and demands 
that the paper shall be mainly or largely devoted to 
the publication of such matter and where the in¬ 
hibition is against,the distribution to minors of pa¬ 
pers devoted largely to criminal news the matter 
need not be obscene and indecent*® 

( 2 ) Pictures, Books, Magazines, Articles,. 

. Etc. 

The salCf exhibition, or other disposition of obscene 
pictures, books, magazines, etc., Is an offense under 
statutes In many Jurisdictions, 

It may be made an offense by statute to have in 
possession,®® or have in possession with intent to 
sell or give away,®i any obscene picture or other 
matter, dr to sell or make some other disposition 
of obscene pictures and photographs.®^ It may sim¬ 
ilarly be made an offense to sell,®* to have in pos- 


presence.—^McClungr t: State, 10 S.B). 

2d 308> 62 Ga.App. 802. 

78, Ala.—Price y. McConnell, 36 So. 

2d 80, 250 Ala. 686. 

46 C.J. P 867 note 61* 

79, Mass.’—CominonwealttL v. 

Holmes, 17 Mass. 836. . 

46 C.J. p 857 note 63. 

80, Mass.—Commonwealth v. Isen^ 
stadt, 62 N.R2d 840, 318 Mass. 643. 

81, Mo.—State v. Ffenninger, 76 
Mo.App. 313. 

46 C.J. p 857 note 64. 

'88. Wls.—State v. Evjue, 33 N.W.2d 
' 306. 268 Wls. 146. 

iS'azpose of statute 
liirpose of statutei* maWng It of¬ 
fense to publish or deiuse to be pub- 
ilehed In an^r newspaper, magazine, 
etc,, the Identity of a female Who 
may have been rapeid or subjected to 
any slmaar criminal assault' unless 
necessary in Institution or’ prosecu¬ 
tion of any civil or criminal court 
probeeding are to save from embar- 
i^ment and offensive publicity 
women who have been subjected-to* 
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the kind of assault delineated in 
statute and to aid law enforcement 
officers to more readily bbtaln evi¬ 
dence for prosecution of such crim¬ 
inal offenses.—State v. Bvjue, supra. 
83. . Ohio.—O'Brien v. State, 87 Ohio 
St. 113. 

46 C.J. p 857 note 66. 

94 . N.T.—People v. Banihy, 18 N.T. 

S, 467, 63 Hun 679. 

46 CJ. p 857 note 66. 

85. Ky.—Commonwealth v. Herald 
Pub. Co., 108 S.W. 892, 128 Ky. 
424, 32 Ky.L.. 1298, 16 Ann.Cas. 
761. * 

Pa.—Commonwealth v. Havens, 6 Pa. 
Co. 646. . 

88 . Kan.—In re Banks, 42 P. 693, 
66 Kah. 242. 

46 C.X P 867 note 69. 

87. Ill.—Strohm v. People, 43 N.B. 
622,^ 160 HI. 682. 

46 C.J. P 857 note 70. 

88 . Conn.—State v. McKee, 46 A 

409,. 78 Conn. 18, 84 Am.S.IL 124, 
49 H.3fe.A 642. • . ’ . 

46 CJ. p 867 note 71. 


89. Pa.—Commonwealth v. Dowling, 
14 Pa.Co. 607. 

90. Ill.—^PuUer V. People, 02 IlL 
182. 

4'6 C.J. p 867 note 74. 

91. Miss.—Williams v. State, 04 So. 
882, 130 Miss. 827. 

46 CJ. p 867 note 76. 

92. N.T.—^Freedman v. How York 
Soc. for Suppression of Vico, 200 
N.Y.S. 763, 248 App.Dlv, 617, 

Ohio.—State v. Lemer, Com,Pl., S3 
H.B.2d 282. 

46 C.J, p 867 note 78. 

93 . Cal.—People v. Wopplo, 178 P. 
2 d 863, 78 Cal.App.2d Supp. 960. 

N.Y.—People V. Smith, 300 N.Y.S. 

661, 252 App.Div. 622. 

Selling by r6pn*table bookstores no 
defense 

The fact that a book which is ob¬ 
scene, lewd, lascivious, or indecent 
has been sold by reputable book¬ 
stores is no defense to prosecution 
for misdemeanor of selling such 
book.—People ▼. Dondon, 63 N.Y.a 
2 d 227. 


it need not be shown that the language was heard 
by the female in whose presence it was uttered.^* 

§ 7. Obscene PubKcations, Prints, and Pic¬ 
tures 

a. At common law 

b. Under statutes 

c. Test of obscenity 

d. Motive of publication 

e. Knowledge 

f. Persons Kable 

a. At Oommon. Law 

The publication, distribution, or exhibition of obscene 
matter is an indictable offense at common taw. 

The publication of an obscene book or print,'^® 
or the distribution of obscene printed matter,*® or 
the exhibition of an obscene picture*^ is an indict¬ 
able offense at common law. 

b. Under Statutes 

(1) Newspapers 

(2) Pictures, books, magazines, articles, 

etc. 

(1) Newspapers * 

The publication of obscene newspapers may be pro¬ 
hibited by statute, and a single Indecent article is suffi¬ 
cient to constitute a violation. 

The publication of obscene and indecent newspa¬ 
pers or of a particular type of article in such news¬ 
papers may be prohibited by statute in express 
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session with intent to sell®^ or lend, or to pub- in the state any obscene paper or other matterto 
Ksh^® an obscene or indecent book, or to make some print and distribute obscene literature to show or 
other disposition of such book.97 xhe prohibitions have in possession an indec^t writing to make 
of statutes such as these are concerned with sex and any indecent or obscene written composition to cdr- 
sexual desire.^8 Statutes of this, nature may also rupt the morals of youth or to employ immoral 
include any book, pamphlet, etc., containing obscene, advertising, such as advertising the cure of venereal 
indecent, or impure language, manifestly tending to diseases.^® It is a federal offense to deposit with 

the corruption of the morals of youth.^^ an express company for carriage in interstate or 

It may be an offense to sell an indecent magazmei conimerce any obscene book pamphlet, pic- 

or to publish a particular type of article in such ture.^ etc.., or other matter of an indecent charac- 
magazine to sell obscene papers* or to sell or dis- ' 

tribute any article or instrument of indecent or im.- Exhibition of, pictures. The* exhibition or show- 
moral use;^ to send an obscene letter or communi- ing of obscene and indecent pictures is sometimes 

cation to a woman to deposit in a post ofl&ce with- prohibited by statute or ordinance.^2 The exhibi- 


94- N.T.—'People, on. Complaint of 
Sumner, v. Dial Press, 4S N.T.S.2d. 
480, 182 Misc. 416. 

95. Mass.—Attorney General v. 

Book Named “Forever Amber,” 81 
N.B.2d 663, 828 Mass. 802. 

96. N.T.—^People, on Complaint of 
Sunmer, v. Dial Press, 48 N.T.S.2d 
480, 182 Misc. 416. 

CPntraveiLtloii of moral law 
The words “obscene,” “lewd,” ^las-; 
civious,” “filthy,” “indecent,” and; 
“disgrustins:,” within statute penaliz¬ 
ing possession or publication of ob¬ 
scene books, are used synonymous¬ 
ly, and meaning of them is that 
statutory ban is against publication 
of books which contravene the moral 
law and which tend to subvert re¬ 
spect for decency and moralily.— 
People, on Cbmplaint of Sumner, v. 
Dial Press, supra. 

97. Cal.—^People v. Wepplo, 178 P. 
2d 853, 78 Cal.App.2d Supp. 959. 

Information in equity 
In at least one jurisdiction it is 
provided by statute that an informa¬ 
tion or petition , in equity may be ob¬ 
tained against an obscene book 
which is imported, sold, lent, or dis¬ 
tributed.—^Attorney General v. Book 
Named “Forever Amber,” 81 N.B.2d 
663, 323 Mass. 302. 

98; Mass.—Attorney General v. 
Book Named “Forever Amber,'? su¬ 
pra—Commonwealth v. isenstadt, 
62 N.F.2d 840, 318 Mass. 543. 

99. Mass.—Conomonwealth v. .Isen¬ 
stadt, supra.. 

46 C.J. p 858 note 82. 

Ctoaxseness or vulgarity insnlltclent 
A book is not within the statutory 
prohibition merely because it tends 
to coarsen or vulgarize yputh If it 
does not manifestly tend to corrupt 
the morals of youth.—Common¬ 
wealth V. Isenstadt, supra. 

Seller oaanot assume children 
would not read obnoxious passages 
or continue to read until evil effects 
of obscene passages were weakened 
or dissipated.—Commonwealth y. 


Friede, 171 N.B. 472, 271 Mass. 818, 
69. A.D.K. 640. 

1. N.T.—^People v. Fellerman, 276 
N.T.S. 198, 243 App.Div. 64, mo¬ 
tion .denied 198 N.H. 881, 268 N.Y.‘ 

.514, affirmed 200 N.B. 30, 269 N.i 
T. 629—^People v. Larsen, 5 N.T. 
S.2d 55. 

2. Wis.—State v. Evjue, 38 N.W.2d 
805. 253 Wis. 146. 

a Miss.—Williams v. State, 94 So. 

882, 130 Miss. 827. • 

4; N.T.—^People ex rel. Elahan v. 
Jaffa, 35 N.T.S.2d 104, 178 Misc. 
523. 

Phonograph records 

(1) The word “instrument” in 
statute prohibiting sale, distribution 
and showing, or offering to sell, dis¬ 
tribute or show, articles or instru¬ 
ments which are indecent or purport 
to be for an indecent or immoral 
use, includes . phonogrraph records 
and not merely contrivances having 
to do with visual images and not 
with speech.—People ex rel. Kahan v. 
Jaffe, supra. 

(2) The statutory provision that 
person having possession of “ob¬ 
scene book, magrazine, pamphlet, 
newspaper, story paper, writing, pa¬ 
per, picture, drawing, photograph, 
figrure or image, or any indecent 
written or printed matter,” with in¬ 
tent to sell, lend, give away or show 
it is guilty of misdemeanor, does, 
not Include obscene phonograph rec¬ 
ord.—^People V. Strassner, 87 N.E).2d 
280, 299 N.T. 325. 

5. N.J.—^Larison v. State, 9 A. 700, 
49 N.J.Law 256, 60 Am.B. 606. 

46 C.J. p 857 note 76. 

e. Ind.—Thomas v. State, 2 N.H. 

808, 108 Ind. 419. 

46 C.J. p 867.note ,77. 

7. Ky.—^Elnnaird v. Commonwealth, 
121 S.W. 489, 184 Ky. 575. 

46 C.J. p 857 note 80. 

8. Miss.—City of Pascagoula v. No¬ 
lan, 184 So. 165, 183 Miss. 164. 

Acts held to violate oxdinaaoe 
, Where automobile left In public 

2? 


place had painted oh its hood the 
words, “All you ladies that smoke 
cigarettes throw your butts in here,” 
owner was subject to prosecution 
under ordinance based on statute 
relative to obscene or indecent “lit¬ 
erature.”—City of Pascagoula v. 
Nolan, supra. 

9. Tex.—^Edwards v. State, 85 S.W. 
797, 47 Tex.Cr. 611. 

46 C.J. p 858 note 83. 

10. Mich.—^People v. Kennedy, 142 
N.W. 771, 176 Mich. 884, Ann.Cas. 
1916A 895. 

N.T.—People v. Morris, 18 N.T.S.2d 
448, 259 App.Div. 738. 

Advertising means of abortion see 
Abortion § 12. 

IL U.S.—Alpers v. U. S., C.ACal., 
175 F.2d 137. 

Personal edification 
Exchange by express, of porno¬ 
graphic sketches for pornographic 
photogrraphs, between amateur pho¬ 
tographer and professional artist for 
personal and private edification of 
the persons involved did not violate 
statutes prohibiting transportation 
of obscene articles,—^U. S. v. Hel- 
bock, D.C.Or., 76 F.Supp. 985. 

A phonograph record is not a 
^‘writing” “print,” or “other matter 
of Indecent character” within statute 
prphibiting the depositing of ob¬ 
scene “writing,” “print,” or “other 
matter of Indecent character” with 
express company for carriage ifi in¬ 
terstate eommerce.—^Alpers v. XT. S., 
C.A.Cal., 175 F.2d 137. 

12. Ark.—Hadley v. State, 172 S.W. 

2d 28.7, 206 Ark. 1027. 

46 C.J. p 858 note 85. 

Censorship of moving picture shows 
see the C.J.S. . title Theaters. and 
. dhows i 6, eJso 62 C.J. p.848 note 
20 et seq. 

intent conclusively presumed. 

In prosecution for displasdng mov¬ 
ing pictures of character prohibited 
by ordinance, good faith was held no 
defense, intent being conclusively 
presumed.—City of . Seattle v. 
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tion of a picture in a ferge collection of works of 
art in the private rooms of a hotel, to which the 
public is admitted only on the payment of an admis¬ 
sion fee, does not outrage public decency in the ab¬ 
sence of evidence showing such to be the case.^^ 

c. Test of Obscenity 

The test which determines the obscenity or Indecency 
of a publication is the tendency of the matter to deprave 
and corrupt the morals by inciting the lascivious thoughts 


or arousing the lustful desire of those whose minds are 
open to such Influences. 

The test which determines the obscenity or inde¬ 
cency of a publication is the tendency of the matter 
to deprave and corrupt the morals by inciting the 
lascivious thoughts or arousing the lustful desire of 
those whose minds are open to such influences, and 
into whose hands such a publication may fall.i^ 
The publication or picture is to be judged in the 
light of the customs and habits of thought of the 


Smythe, 166 P. 1160, 97 Wasli. 361, 
L.R.A.1918A 228. 

Statutes oonstrued 

(1) One exhibiting obscene pic¬ 
tures held guilty of violation of 
statute prohibiting Indecent writing 
and designing obscene pictures but 
not specifically prohibiting exhibi¬ 
tion of such pictures.—^Bx parte Telu 
Sdkuguchl, 11 P.2d 656, 128 CalA.pp. 
63.7. 

(2) The exhibition of a moving 
picture showing a place where nu¬ 
merous men, women and children 
were playing and living In the nude, 
was a violation of statute making 
the exhibition of an obscene picture 
a felony.—Gore v. State, 64 S.B.2d 
669, 79 Ga.App. 696. 

(3) Under an ordinance with ref¬ 
erence to display of objectionable 
moving pictures, approval of picture 
by advisory board created by sec¬ 
tion of the ordinance was held no 
defense in prosecution for its viola¬ 
tion.—City of Seattle v. Smythe, 166 
P. 1150, 97 Wash. 361, L.ItA.1918A 
228. 

la. K.T.—^People v. Baylinson, 206 
N.T.S. 804, 211 App.Div. 40. 

46 C.J. p 868 note 86. 

14. Cal.—People v. Wepplo, 178 P. 

(2d 853, 78 Cal.App.2d Supp. 959. 
Mass.—^Attorney General v. Book 
Named '^Forever Amber,” 81 N.B. 
2d 663, 828 Mass. 802—-Common¬ 
wealth V. Isenstadt, 62 N.B.2d 840, 
318 Mass. 643. 

N.T.—People V. Berg, 199 N.B. 613, 
269 N.T, 614—People v. Viking 
Press, 264 N.T.S. 634, 147 Misc. 
813—People v. London, .63 N.T.S. 
2d 227. 

Pa.—Commonwealth v. New, 16 A.2d 
487, 142 Pa.Super. 858. 

4’6 C.J. p 868 note 89. 

*<Obsoe]Le” deOned 

(1) The word ”obscene'' as used 
in statute making the possession or 
exhibition of “obscene” pictures, etc., 
a felony, means not only language 
suggestive of sexual intercourse, or 
tending to excite lewdness, or to 
debauch the public morals, but 
means offensive to the senses, repul¬ 
sive, disgusting, foul, filthy, offen¬ 
sive to modesty or decency, impure^ 
unchaste, indecent, or lewd.—Gore v. 
State, 64 S.E.2d 669, 79 Ga-App. 696. 


(2) The word “obscene” as used 
in prohibitory statute is not a tech¬ 
nical term of the law and is not 
susceptible of exact definition in its 
Judicial or legal use.—^Hadley v. 
State, 172 S.W.2d 287, 206 Ark. 1027. 

Pact that ohildxeiL might ao- 
oidentally obtain pamphlet proper 
for doctors, nurses, or adults, would, 
not bar its publication.—^U. S. v. 
.Bennett, C.C.A.N.T., 89 P.2d 664, 76 
A.L.It. 1092. 

Paotors to be considered 

(1.; Some of the factors to be con¬ 
sidered in determining whether a 
book is obscene, include the theme 
of the book, the degree of sincerity 
of purpose evident In it, its literary 
worth, the channels used in its dis¬ 
tribution, contemporary attitudes to¬ 
ward literary treatment of sexual 
behavior, and types of readers, par¬ 
ticularly with respect to age and In¬ 
tellectual development, reasonably to 
be expected to secure It for perusal. 
—^People ex rel. Kahan v. Creative 
Age Press, 79 N.T.S.2d 198, 192 Misc. 
188. ' 

(2) Whether a book tended to ex¬ 
cite lustful and lecherous desire, 
whether Intended to stimulate sexual 
impulses, whether book was cal¬ 
culated to excite impure imasrina- 
tlons, whether It was intended to be 
lewd for mercenary purposes or 
exploited smut, whether it tended to 
lower the standards of right and 
wrong specifically as to the sexual 
relation, and whether it contained 
dirt for dirt’s sake, would be con¬ 
sidered in determining whether book 
was within condemnation of stat¬ 
ute prohibiting the sale of obscene 
books.—People v. Vanguard Press, 
84 N.Y.S.2d 427, 192 Misc. 127. 

(8) Other similar statements.— 
People V. Berg, 272 N.T.S. 686, 241 
App.Div. 543, affirmed 199 N.B. 613, 
269 N.T. 614—People v. London, 68 
N.T.S.2d 227. 

PublioatloiLs held obsceite ov indeoesit 

(1) Theme of book that it was 
dangerous to remain continent—Peo¬ 
ple, on Complaint of Sumner, v. Dial 
Press, 48 N.T.S.2d 480, 182 Misc. 
416. 

(2) Book containing comedies or 
studies In the etiquette and descrip- 
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tion of the licentious.—^People v. 
Pesky, 243 N.T.S. 193, 230 App.Div. 
200, affirmed 173 N.B. 227, 254 N.T. 
373, reargument denied 176 N.B. 320, 
256 N.T. 676. 

(3) Book dealing with experiences 
of female invert, extolling depraved 
relationships portrayed, could not be 
held as matter of law not to violate 
statute prohibiting sale of obscene 
books.—^People v. Priedo, 233 N.T.S. 
565, 133 Misc. 611. 

Publications or pictures held not ob- 
sceue or iudecent 

(1) A book having purpose of 
showing the demoralizing effects of 
hazing and discipline at a military 
academy.—People v. Vanguard Press, 
84 N.Y.S.2d 427, 192 Misc. 127. 

(2) Photographs of nude mon, wo¬ 
men and children in magazimjH pub¬ 
lished to promote nudism, not em¬ 
phasizing sex In any way and not 
pandering to the lewd and Uusclvious 
for profit, or portraying any pose, 
posture, or gesture suggestive of 
sexual immorality, perversion or 
nastiness.—State v. Lernor, Ohio 
Com.Pl., 81 N.B.2a 282, 

(3) Book written with sincere In¬ 
tent to present with truth a seg¬ 
ment of life, although portrnylng 
sex side of life with friinkn#*SH,— 
People V. Viking Press, 364 N.V.S. 
534, 147 Misc. 813. 

(4) A picture story in a magazine 
consisting of stills from a moving 
picture film entitled “Tin* Birih of 
a Baby,” and two sets of analomleal 
diagrams.-People v. Larsen, 6 N,Y. 
S.2d 55. 

(6) A series of twelve photographs 
of a female disrobing the first of her 
fully clothed, the others of her at 
various stages as she disrobed, and 
the last showing a side view of her 
in the nude.—^State v. Lernor, supra. 

(6) Other publications. 

Mass.—Attorney General v. Book 

Named “Forever Ambor'% 81 N.B. 

2d 663, 323 Mass. 302. 

—^People on Complaint of Bavery 

V. Gotham Book Mart, 286 N.T.S. 

663, 168 Misc. 240—People, on 

Complaint of Sumner, v. Miller, 

•279 N.T.S. 683, 165 Misc, 446, 

46 C.J. p 868 note 89 [b]. 
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time and place of the offense,but it has been held 
that the moral concepts of the people of the state 
constitute the only test allowable.^® The question 
of obscenity does not depend on the matter being 
true or false.^*^ Expressions obscene in themselves 
need not be employed; it is sufficient if the idea con¬ 
veyed be obscene.i^ The fact that the language 
used may have been employed in jest or for joculari¬ 
ty does not, under certain public circumstances, al¬ 
ter the caseA^ 

In determining whether a book is obscene or in¬ 
decent, some authorities hold that it must be consid¬ 
ered broadly as a whole, and not judged from par¬ 
agraphs alone which are vulgar and indecent 
but according to other authority the book is to be 
judged by the language complained of, with such 
other parts as are necessary to explain the language 
used.2i The relevancy of the objectionabk parts 
to the theme and the established reputation of the 


work in the estimation of approved critics have 
been held to be persuasive evidence .22 If the ob¬ 
scene contents constitute the dominant feature or 
effect,23 or if it contains prohibited matter in such 
quantity or of such a nature as to flavor the whole 
and import to it the qualities mentioned in the stat- 
ute,^^ or if the obscene is found to persist in sub¬ 
stantial degree alongside the good^S the book may 
be rendered obscene. 

Its probable readers should be taken into ac- 
count^® and also the extent to which the effect of 
the book would be sexually demoralizing,^^ and if 
the book adversely affects a substantial proportion 
of its readers^s or has a substantial tendency to 
corrupt its readers^^ the book will fall within the 
forbidden class. A book may be indecent no matter 
how great its author^^^ or how fascinating its liter¬ 
ary style,^i and regardless of its price^^ or the fact 
that it is published in a limited edition.^^ A book is 


15- Ga.—Gore v. State, 54 S.B.2d 
669, 79 Ga.App. 696. 

Mass.—^Attorney General v. Book 
Named “Forever Amber**, 81. N.B. 
2d 663, 323 Mass. 302—Common¬ 
wealth V. Isenstadt, 62 N.B.2d 
840, 318 Mass. 543. 

N.T.—^People, on Complaint of Sum¬ 
ner, V. Miller, 279 N.T.S. 683, 165 
Misc. 446. 

16- Ohio.—State v. Lerner, Com.Pl., 
81 N.B.2d 282. 

17- U.S.—^Burton v. TJ. S., Minn., 
142 P. 67, 73 C.C.A. 243. 

46 C.JT. p 868 note 90. 

18. Mass.—Commonwealth v. Buck- 
ley, 86 N.E. 910, 200 Mass. 346, 128 

Am.S.R. 425, 22 L.R.A.,N.S., 226. 

46 C.J. p 858 note 91. 

19. Miss.—City of Pascagoula v. 
Nolan, 184 So. 165, 183 Miss. 164. 

20. Cal.--People v. Wepplo, 178 P.2d 
863, 78 Cal.App.2d Supp. 959. 

Masa*.—Attorney General t. Book 
Named “Forever Amber**, 81 N.E. 
2d 663, 328 Mass. 302—Common¬ 
wealth Y. Isenstadt, 62 N.E.<2d 840, 
318 Mass. 543. 

N.T.—^People on Complaint of Sum¬ 
ner, V. Dial Press, 48 N.T.S.2d 480, 
182 Mlsc. 416—People v. Viking 
Press, 264 N.T.S. 634, 147 Misc. 
813—^People v. London, 63 N.T.S.2d 
227. 

Ohio.—State v. Lemer, Com.PL, 81 
N.E.2d .282. 

Pa.—Commonwealth v. New, 16 Au2d 
437, 142 Pa.Super. 358. 

46 C.J. p 858 note 94. 

Belief of reasonable man 
In the determination of whether a 
book is obscene, it must be deter¬ 
mined whether, recognizing the lati¬ 
tude afforded all works of literature 
and art and differences in tastes, a 
reasonable man environed with pres¬ 


ent conditions would be justified in 
believing that a book was obscene 
and lewd in main purpose and con¬ 
struction, rather than in certain pas¬ 
sages, and published for no useful 
purpose.—^People on Complaint of 
Savery v. Gotham Book Mart, 285 
N.T.S. 668, 168 Misc. 240. 

BesUlt of dlstribntlon. of book 
In determining whether a work is 
obscene within the meaning of a 
statute, it must be construed as a 
whole and regard must be had for 
its place in the arts; and it cannot 
constitutionally be held to be ob¬ 
scene unless it is sexually impure 
and pornographic, and it may then 
be held to be offensive only where 
there is reasonable and demonstrable 
cause to believe that a crime or mis¬ 
demeanor has been committed or is 
about to be committed as the result 
of the distribution of the work in 
question, any opinion as to a tend¬ 
ency thereto being insufdcient and 
Irrelevant.—Commonwealth v. Gor¬ 
don, 66 Pa.Dlst. & Co. 101. 

21. Mass.—Commonwealth v. Buck- 
ley, 86 N.E. 910, 200 Mass. 846, 
128 Am.S.R. 425, 22 L.KA..,N.S., 
225. 

22- N.T.—^People on Complaint of 
Savery v. Gotham Book Mart, 285 
N.T.S. 663, 168 Misc. 240. 

23. Ohio.—State v. Lerner, Com.PL, 
81 N.E.2d 282. 

Pa.—Commonwealth v. Gordon, 66 
Pa.Dist. & Co. 101. 

24. Cal.—^People v. Wepplo, 178 P.2d 
853, 78 Cal.App.2d Supp. 959. 

Mass.—Attorney General v. Book 
Named “Forever Amber'*, 81 N.E. 
2d 663, 323 Mass. 302—Common¬ 
wealth V. Isenstadt, 62 N.E.2d 840, 
318 Mass. 543. 
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25. Mass.—^Attorney General v. 
Book Named ‘IForever Amber**, 81 
N.E.2d 663, 323 Mass. 302. 

26. Mass.—Commonwealth v. Isen¬ 
stadt, 62 N.E.2d 840, 818 Mass. 
543. 

27. N.T.—People v. Vanguard Press, 
84 N.T.S.2d 427, 192 Misc. 127— 
People ex rel. Kahan v. Creative 
Age Press, 79 N.T.S.2d 198, 192 
Misc. 188. 

28. Mass.—Commonwealth v. Isen- 
. stadt, 62 N.E.2d 840, 318 Mass. 

548. 

The nozmal person, and not the 
abnormal, must serve as a criterion. 
—^People V. Vanguard Press, 84 N.T. 
S.2d 427, 192 Misc. 127—People v. 
Viking Press, 264 N.T.S. 534, 147 
Misc. 813—^People v. Larsen, 5 N.T. 
S.2d 66. 

29. Cal.—^people v. Wepplo, 178 P.2d 
853, 78 Cal.App.2d Supp. 959. 

Mass.—^Attorney General v. Book 
Named “Forever Amber**, 81 N.E. 
2d 663, 323 Mass. 302—Common¬ 
wealth V. Isenstadt, 62 N.E.-2d 
840, 318 Mass. 548. 

30. N.T.—^Halsey v. New Tork Soc. 
for Suppression of Vice, 136 N.E. 
219, 234 N.T. 1. 

31. Mass.—Commonwealth v. Buck- 
ley, 86 N.E. 910, 200 Mass. 346, 
128 Am.S.R. 426, 22 L.R.A:,N.S., 
225. 

N.T.—^Halsey v. New Tork Soc. for 
Suppression of Vice, 136 N.E. «219, 
234 N.T. 1. 

32. N.T.—^People on Complaint of 
Savery v. Gotham Book Mart, 285 
N.T.S. 563, 168 Misc. 240. 

33L N.T.—People on Complaint of 
Savery v. Gotham Book Mart, su¬ 
pra. 
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not prevented from being obscene because it pos¬ 
sesses literary or artistic merit?^ or because of its 
sincerity of purpose,although they may be prop¬ 
er factors to be considered.^® It need not be de¬ 
cided whether the book is an important work of lit¬ 
erature,®*^ and advertisements concerning the book 
cannot be considered in determining the question.®® 

On the other hand, the book is not to be con¬ 
demned because of any classification of its subject 
matter or its words as being themselves innocent or 
obscene.®® A book is not necessarily rendered ob¬ 
scene merely because of its subject matter,^® or be¬ 
cause of coarse scenes,or because it contains oc¬ 
casional and incidental references to sexual con¬ 
tacts,4® or because of the choice of language,^® such 
as foul^* or coarse and vulgar words,^® but such 
coarse or vulgar scenes or words may be considered 
in so far as they bear on the test of unlawfulness.^® 
In order to determine whether a particular article 
in a publication is obscene, the character of the pub¬ 
lication in which it appears may be taken into con¬ 
sideration.** ^ 

A proper test of obscenity in a painting or statue 
is whether its motive, as indicated by it, is pure or 
impure, whether it is calculated to excite in a spec¬ 
tator impure imaginations, and whether the other 
incidents and qualities, however attractive, are 
merely accessory to this as the primary or main 
purpose of the representation;^® but mere nudity in 
painting or sculpture is not obscenity.^® 


d. Motive of Publicatioii 

The character qf a publication as obscene or other, 
wise Is not, In general, to be determined by the motive of 
the owner In making the publication. 

As a general rube the character of a publication as 
obscene or otherwise is not to be determined by the 
motive of the owner in making the publication.®® 
In the case of scientific and medical publications, 
however, the motive of the publication seems to en¬ 
ter into the offense to some degree.®^ Although the 
matter contained in such publications may be per¬ 
fectly proper for the use of members and students 
of the profession, that will not prevent it from be¬ 
ing held obscene where the publications containing 
it are intended for general circulation.®® 

e. Knowledge 

There Is a conclusive presumption that one who edits 
an obscene publication has knowledge of Its character. 

A person who edits and composes an obscene pub¬ 
lication is conclusively presumed to have knowledge 
of its character,®® and a mistaken view on his part 
as to the character and tendency of the matter, if 
it is in fact obscene, does not excuse his violation of 
the law.®^ 

f. Persons Liable 

One who makes a sate of obscene matter Tn the 
course of his employment Is liable. A person will not, 
however, be liable for the act of another In violating a 
statute directed against obscene publications unless he 
authorizes or consents to the specific act. 


34. Cal.—^People v. Wepplo, 178 P.2d 
858. 78 Cal.App.2d Supp. 959. 

SCass.—Attorney General v. Book 
Named ‘‘Forever Amber”, 81 N.E. 
I2d 683, 823 Maas. 302—Common¬ 
wealth V. Isenstadt, 6'2 N.F.2d 840, 
818 Mass. 643. 

Utezaary uezlt not ozlterion 

N.Y.-^People, on Complaint of Sum¬ 
ner, V. Dial Press, 48 N.T,S.2d 
430, 182 Misc. 4a6. 

35. Mass.—Attorney General v. 

Book Named “Forever Amber”, 81 
N.E.2d 668, 323 Mass. 302—Com¬ 
monwealth V. Isenstadt, 82 N.E.2d 
840, 818 Mass. 543. . 

36; Masa—Commonwealth v. Isen¬ 
stadt, supra. 

N.T.—^People v. Vangruard Press, 84 
N.T.-S.2d 427, 192 Misc. 127. 

Pa.—Commonwealth v. New, 18 A.2d 
487, 142 Pa.Super. 358. 

87- N.y.—People v. Vikingr Press, 
264 N.T.S. 634, 147 Misa 813. 

88. Mass.—Attorney General v. 
Book Named “Forever Amber”, 81 
N.m2d 663, 823 Mass. 302. ^ 

8^. Masa—Attorney General . v. 

. Book Named “Forever Amber”, 
supra—Commonwealth v, Isen¬ 


stadt, 82 N.B.'2d 840, 318 Mass. 
543. 

40. N.T.—^People v. London, 83 N.T. 
S.2d 227. 

FoztxayliLgr segrmesLts of life 
A book is not obscene within the 
meaningr of a statute where its pri¬ 
mary effort is to portray certain seg¬ 
ments of life, any vulgarity and ob¬ 
scenity being Inherent in the char¬ 
acters and not set forth as erotic 
allurement.—Commonwealth v. Gor¬ 
don, 66 PaDlst. & Co. 101. 

41. Mass.—Commonwealth v. Isen¬ 
stadt, 62 N.EI.2d 840, 318 Mass. 
648. 

42. N.T.—People ex rel. Kahan v. 
Creative Age Press, 79 N.T.S.2d 
198, 192 Misc. 188. 

43. N.T.—^People v. Vanguard Press, 
84 N.T.S.-2d 427, 192 Misc. 127, 

44. , N.T.—^People v. Vanguard Press, 
supra. 

4& Mass.—Commonwealth v. Isen¬ 
stadt, 62 K.B.2d 840, 318 Mass. 643. 
N.T.—^People v. Viking Press, 264 
N.TS. 634, 147 Misc.. 818. 

Pa.:—Commonwealth v. Gordon, •86 
Pa.Dist. & Co. 101. 

48. Mass.—Coixunonwealth v, Isen- 
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stadt, 62 N.E.2d 840, 318 Mass. 
543. 

47. Ky.—Commonwealth v. Ilernld 
Pub. Co., 108 S,W. 892, 128 Ky. 424. 
32 Ky.L. 1293, 16 Ann.Cas. 76X. 

46 C.J. p 858 note 96. 

48. Ky.—Commonwealth v. Callo¬ 
way, 188 S.W. 628. 171 Ky. 62t. 

N.T.—^People V, Muller, 96 N.T. 408, 

48 Am.R. 635, 2 N.T.Cr. 375. 

49. N.T.—People v. Muller, supra. 

50. Conn.—State v. McKoe, 46 A. 
409, 73 Conn. 18, 84 Am.B.n. 124, 

49 L.R.A. 642. 

46 C.jr. p 859 note 99. 

51. U.S.—^XT. S. V* Chesman, CC. 
Mo., 19 F. 497. 

46 C.3. P 859 note 2. 

52. U.S.—IT. e, V. Smith, D.CWIs., 
45 F. 476. 

46 C.J. p 859 note 2. 

63. Wash.—State v. Holedger. 46 P. 
652, 16 Wash. 443. 

54. N.T.—People v. Winters, 63 N.E. 
2d 98, 294 N.T. 646, reversed on 
other grounds 68 S.Ct. 665, 833 
U.S. 507, 92 UEd. 840. 

Pa.—Commonwealth v. Landis, 8 
Phila. 468. 
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One who makes a sale of obscene matter in the 
course of his employment is liable.®® A person will 
not be held responsible for the act of another in vio¬ 
lating a statute directed against obscene publications 
and the like, by reason of general authority arising 
out of his relationship with such person, such as 
master and servant,®® or partner and partner,®*^ 
unless the specific act vras authorized, or consented 
to. Similarly, the president of a corporation as 
manager is not criminally liable for the act of a 
subordinate in keeping ah obscene book for sale 
without his knowledge.®® The secretary of an ar¬ 
tist’s society who has nothing to do with the selec¬ 
tion or hanging of pictures for an exhibition by 
the society cannot be convicted of willfully outrag¬ 
ing public decency because one of the members of 
the society has placed an obscene picture in the ex¬ 
hibition.®® It has been held, however, that a pho- 
togfrapher who took indecent pictures, which he 
sold to a magazine and which were published there¬ 
in, was particeps criminis with the publisher of the 
magazine.®® 

§ 8. Obscene Exhibitions 

Obscene e,xhlbItion8 are prohibited at common law 
and may constitute an offense under statutes. 

An information will lie at common law for any 


public show or exhibition which outrages!-decency, 
shocks humanity, or is contrary to good morals.®^ 
An exhibition offending -against public decency is 
indictable under a statute making it a misdemeanor 
to maintain a public nuisancev^®* A statute making, 
it unla’^ful to exhibit deformed human bodies, or 
parts thereof, or representations of them which- 
would be indecent in the case of a living person, ex¬ 
cept for scientific purposes before members of the 
medical profession, prohibits either a public or a 
private exhibition, and includes. an exposure to a 
person not a member of the medical profession 
where the exhibition is not for scientific purposes.®,® 

Obscene shows. Under a statute prohibiting the 
•production of an obscene play, the - question is 
whether the tendency of the play is to excite-lustful, 
and lecherous desire®^ or whether it would tend to 
lower the ’ standards of right and wrong of those 
who witness it specifically as to the sexual rela¬ 
tion.®® The court is not a censor of plays and does 
not attempt to regulate manners,®® and whether-the 
play will tend to coarsen or vulgarize youth who ’ 
might witness it,®*^ or that it uses the language of 
the street,®® or the fact that it depicts prokitutes 
and their patrons®® will not necessarily render the 
play obscene. 


n, PROSECUTION AND PUNISHMENT 


§ 9. Indictment and Information 

The requisites and sufficiency of an indictment or 
information for obscenity are. discussed* infra §§ 
10 - 12 . 

Examine Pocket Parts for later cases. 

§ 10. -Reqmsites and Sufficiency in Gen¬ 

eral 

a. In general 

b. Obscene language 

c. Obscene publications or pictures 

65, N.T.—^People r. Muller, 96 N.T. 

408, 48 Am.R. 685, 2 N.Y.Cr. 376. 

56. Conn.—State v. McKee, 46 A. 

409, 73 Conn. 18, 84 Am.S.R. 124, 

49 L.R.A. 642. 

46 C.J. p 859 note 8. 

67. Or.—State v. Andrews, 58 P. 

766, 85 Or. 888. 

68. K.T.—^People v. .Brainard, 188 
N.T.S. 462, 192 AppJllv. 816. 

46 C.J. p 859 note 10. 

69. N.Y.-^eople v.< Baylinson, 206 
N.Y.S. 804, i211 App.Biv. 40. 

57 C.J.S.—6 


d. Obscene exhibitions and public inde¬ 
cency 

a. In General 

An Indictment charging Indecent exposure In the lan¬ 
guage of the statute is generally suffiolent; every word 
essential to the description of the offense must, be 
charged. 

When indecent exposure is made a statutory of¬ 
fense, an indictment charging the offense in the 
language of the statute is sufficient in all cases 
■'where the statutory definition states the material 
facts constituting ffie unlawful act*^® An ihdict- 

65. N.Y.—People v. WendUng*, su¬ 
pra. 

66 . N.Y.—People' v. Wendllng*, su¬ 
pra. 

67. N.Y.—^People V. WendUng*, su¬ 
pra. 

68 . N.Y.—^People v. WendUng, su¬ 
pra. 

69. N.Y.—^People v. WendUng, su- 
’ P^ 

70. Okl.—^baves v. State; 141 p^.2a 
608, 77 OTsIjOt, 348. 

46 C.J. p 860 note 20. 


ea Ark,—^Hadley v. State, 172 S.W. 
2d 237, 205 Ark. 1027. 

61. Conn.—Knowles v. State, 8 Day 
108. 

46 C.J. p 859 note 18. 

62 . N.Y.—^People V. Doris, 48 N.Y.S. 
671, 14 App-Dlv. 117, 12 N.Y.Cr. 
100, appeal dismissed 48 N.B. 1106, 
163 N.Y. 678, 

63. Mich.—^People v. Kennedy, 141 

IjrW. 887, 176 Mi<^ 16. . 

64. N.Y.—People y. WendUng, 180 
N.EI.- 169, 268 N.Y. 461; 81 A.L.R. 
799. 
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ment is also, sufficient wHere it follows the statute 
and specifies with certainty the act constituting ^e 
offense.^^ . Every word essential to the description 
of the offense must, however, be charged.72 since 
an indecent exposure in a pubKc place, willfully and 
intentionally in the presence of an assembly, is a 
public nuisance per se, an indictment for this offense 
need not allege that the act was a nuisance.^3 The 
indictment need not conclude **to the common nui¬ 
sance of all the citizens,” etc^^ 

Notoriety, Where notoriety is an element of the 
offense, the indictment charging an indecent ex¬ 
posure must sufficiently allege the commission of 
the offense in a notorious manner.*^® 

Intent The criminal intent is implied from the 
description of a punishable offense of this charac¬ 
ter, and need not be directly alleged.'^® The intent 
is sufficiently alleged by an averment that defend¬ 
ant exposed h^s private parts “wantonly and in¬ 
decently,”'7'^ or “willfully and unnecessarily,”^^ or 
“wrongfully and unlawfully,”*^^ or even if the word 
“imlawfuliy* is used instead of “willfully.”^® 

b. Obscene Langus^e 

An Indictment for the offense of using obscene lan¬ 
guage must aver every fact which the statute declares 
a constituent of lt« 

Where the offense of using obscene language is 
statutory, an indictment therefor must aver every 
fact which the statute declares a constituent of it.^^ 
A complaint is generally sufficient where the form 
and the language of the statute are used.^^ An 
indictment for using obscene language in the pres¬ 
ence of a female need not show that it was heard 
by the female^^ or that it was used of or to anoth- 
er.^^ If the words charged are not obscene per 
se, the indictment must show by extrinsic averments 
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that they were used in that sense and so understood 
by the female.86 In charging accused with having 
used “profane, obscene, and vulgar” language in 
the presence of females, the word “profane” will 
be regarded as surplusage, where the language set 
forth is as a matter of law not profane, but obscene 
and vulgar.^® 

An indictment for using obscene language over 
a telephone is sufficient if it follows the statute.®*^ 

A complaint for using obscene language in viola¬ 
tion of an ordinance, not showing that the language 
was used in a place specified by the ordinance, is 
defective.®® 

c. Obscene Publications or Pictures 

(1) At common law 

(2) Under statutes 

(1) At Common Law 

In an Indictment at common law for exhibiting an 
obscene picture, a statement that It was shown to sundry 
persons Is sufficient. 

In an indictment at common law for exhibiting 
an obscene picture, it need not be averred that the 
exhibition was public®® or that the house where the 
picture was exhibited is a nuisance,®® a statement 
that it was shown to sundry persons for money be¬ 
ing sufficient®^ 

(2) Under Statutes 

An Indictment or information under a statute for 
publishing, selling, etc., an obscene publication or pic¬ 
ture must set forth every Ingredient of the offense; 
it is usually sufficient to charge the offense In the words 
of the statute. 

An indictment or information under a statute for 
publishing, selling, etc., obscene books, papers, or 
letters must set forth every ingredient of the of- 


0B8CENITY 


7X. Mo.—State v. Gardner, 28 Mo. 
90. 

N.H.—State v. Burgess, 89 A.^ 452, 77 
N.H. 170. 

72. Cal.—^In re Correa, 172 P. 616, 
86 Cal.App. 512. 

46 C.J. p 860 note 22. 

73. Ala.—^Tniett v. State, 67 So. 
612, 8 Ala.App. 114. 

74. Mass.—Commonwealtli v. Hay¬ 
nes, 2 Gray 72, 61 Am.D. 487. 

46 CJ. p 860 note 25. 

75. Ky.—Commonwealth, v, Hamil¬ 
ton, 36 S.W.2d 842, 287 Ky. 682. 

46 C.J. p 860 note 27. 

73. CaL—Hx parte Simone, 298 P. 

49, 118 CaLApp. 232. 

Ohio.—State? v; Stewart, App., 60 N. 
m2d 910. 

46 OJT. p 860 note 29. 


77. Me.—State V. Cole, 90 A. 709, 
112 Me. 56. 

78. N.H.—State v. Burgess, 89 A. 
452, 77 N.H. 170. 

79. Cal .—'Ex parte Simone, 298 P. 

49, 118 Cal,App. 282. 

80. Ohio.—State v. Stewart, App., 
60 N,E.2d 910. 

81. La.—State v. Be Bouchel, 137 

50. 868, 173 La. 47'6. 

46 C.J. p 860 note 33. 

AUegatloxui held sidBloien.t 

Ala.—Griffin v. State, 18 So.'2d 703, 
31 Ala.App. 469—^Tyus v. State, 162 
So. 58, 26 Ala.App. 49. 

88 . Ala.—Griffin v. State, 18 So.2d 
708, 81 AlaA.pp. 469—^Tyus v. State, 
152 So. 58, 26 Ala.App. 49. 

Me.—State v. Burgess, 128 A. 178, 
128 Me. 898. 


83. Ala.—^Tancy ▼. State, 63 Ala. 
141. 

84. Qa.—^Kelly v, State, 55 S.B. 482, 
126 Ga. 547. 

85. Ind.—State v. Cone, 45 N.B. 346, 
16 Ind.App. 350. 

83. Ga.—^Holcombe v. State, 62 S.B. 
647, 5 Ga,App. 47. 

87. Tex.—Taylor v. State. 177 S.W. 
82, 76 Tex.Cr. 642. 

88 . Minn.—State v. Claire, 140 N.W, 
747, 121 Minn. 521. 

N.J.—Peer v. Dixon, 88 A. 180, 82 
N.jr.Law 866. 

89. Pa.—Commonwealth v. Sharp¬ 
less, 2 Serg. & H. 91, 7 Am.D. 632. 

9a Pa.—Commonwealth v. Sharp¬ 
less, supra. 

91. Pa.—Commonwealth v. Sharp- 
less, supra. 
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fense denounced.^^ It is usually suflGicient if it 
charges the offense in the words of the statute.^s^ 
This is not so, however, where the statute does not 
so far individuate the offense as to give defendant 
certain information of what he is accused.®^ In a 
proper case, an indictment may be amended.^^ 

Knowledge and intent. It has been held that sci¬ 
enter need not be averred in an indictment for the 
distribution of obscene literature;®® a different rule 
applies where it is made an el'ement of the offense 
by statute.®^ An information charging that defend¬ 
ant “knowingl}^*' sold and circulated indecent liter¬ 
ature is sufficient to charge that defendant had 
knowledge of the indecent character of the publica¬ 
tion.®® An indictment under a statute making it an 
offense to have possession of obscene or indecent 
books, prints, etc., with intent to sell or exhibit 
them, must charge guilty knowledge®® and intent.^ 
An indictment under a statute making it a misde¬ 
meanor willfully and wantonly to send an indecent 
letter to a female ‘'without lawful purpose” is inr 
sufficient if it does not allege that the letter was 
sent "without lawful purpose.”^ 

Manner and means. An indictment for making 
and publishing an obscene writing, which sets forth 
its tenor, need not allege the manner, mode, and 
circumstances attending the making and publica¬ 
tion.® It has been held, however, that an indict¬ 
ment for distributing papers containing obscene 


matter must allege the manner of distribution.^ It 
is not one of the particulars necessary to be alleged 
in an indictment for sending an obscene book, etc., 
that the name of the person to whom, as directed, 
it was billed, was fictitious.® 

Publications devoted to scandals and criminal 
news. An indictment charging the violation of a 
statute forbidding the publication and dissemination 
of a newspaper, etc., devoted largely to the publica¬ 
tion of scandal and immoral conduct,® or of a stat¬ 
ute forbidding the exhibition and dissemination to 
minors of publications mainly devoted to criminal 
news or stories of crime,^ sufficiently charges the 
offense in the language of the statute. 

d. Obscene Exhibitions and Public Indecency 

Since an Information will lie, at common law, for any 
public show or exhibition which outrages decency, an 
averment in such Information that It Is an offense con¬ 
trary to the statute is surplusage. Under statutes pro¬ 
hibiting public Indecency, the acts constituting the crime 
must be charged. 

Since an information will lie, at common law, for 
any public show or exhibition which outrages de¬ 
cency, shocks humanity, or is contrary to good mor¬ 
als, an averment in such information that it is an 
offense contrary to the statute may be rejected as 
surplusage, and wiM not vitiate it.® In a prosecution 
for an act which openly outrages public decency the 
acts constituting the crime must be charged,® and 
those acts as charged must answer to the statutory 


92. N.J.—state v. Smith, 46 N.J. 
Law 491. 

46 C.J. p 861 note 48. 
mfllotments, infcxmatioiui, or affida¬ 
vits held sufficient 

(1) In ireneral. 

U.S.—-Rodd V. U. S., C-CAXUal., 165 
F.'2d 64, certiorari denied 68 S.Ct. 
1070, 334 U.S. 815, 92 L.Ed. 1746. 
ni.— -People V. Friedrich, 62 N.B.2d 
120, 385 Ill. 176—People v. Edel- 
man, 51 N.E.2d 76, 820 Ill.App. 361. 
Ind.—Sunderman v. State, 161 N.EL 
829, 197 Ind. 706. 

(2) Indictment held sufficient aa 
to possession of obscene pamphlet 
but insufficient as to its sale.—Gar¬ 
cia V. State, 149 S.W.2d 113, 141 Tex 
Cr. 444. 

XnOliision of headnote of statute 
The headnote “circulating- obscene 
matter,” in statute prohibiting the 
placing of pamphlets advertising 
contraceptive devices in the charge 
of any person to be carried or con¬ 
veyed, was not a part of the statute, 
and Inclusion of quoted words in in¬ 
formation purporting to charge an 
offense under the statute added noth¬ 
ing to the information.—State v. 
Chenoweth, 284 N.W. 110, 226 Iowa 
217. 


93. Ill.—People V. Friedrich, 62 N. 
E.2d 120, 886 Ill. 176. 

46 C.J. p 861 note 49. 

94. Fla.—^Reyes v. State, 16 So. 
876, 34 Fla. 181. 

46 O.J. p 861 note 60. 

98- Miss.—City of Pascagoula v. 
K'olan, 184 So. 166, 183 Miss. 
164. 

96. Pa.—Commonwealth v. Havens, 
6 PaCo. 646. 

97. Pa—Commonwealth v. Havens, 
supra. 

46 C.J. p 861 note 53. 

98. Wash.—State v. Holedger, 46 P. 
662, 16 Wash. 443, followed in 
State V. Ulsemer, 64 P. 800, i24 
Wash. 667. 

‘^tentloxLaUy” sufficient to aUege 
knowledge 

Ill.—People V. Edelman, 61 N.B.2d 
76, 320 I11.APP. 361. 

99. D.C.—^Moens v. U. S., 267 F. 
317, 60 APP.D.C. 16. 

46 C.J. p 861 note 66 [a]. 

1. Iowa.—State v. Schrup, 296 N. 
W. 427, 229 Iowa 909. 

8. H.J.—State V. Smith, 46 N.JXiaw 
491. 

46 C.jr. p 861 note 56. 

35 


3. Tex.—Smith v. State, 5 S.W. 610, 
24 TexApp. 1. 

4. R.I.—State V. Smith, 22 A. 282, 
17 R.I. 371. 

5. U.S.—Hanish v. U. S., IlL, 227 F. 
684, 142 CX3.A. 216, certiorari de¬ 
nied 36 S.Ct. 167, 239 U.S. 645, 60 
L.Ed. 484. 

6. Mo.—State v. Van Wye, 37 S.W. 
938, 136 Mo. 227, 68 Am.R. 627. 

7. Conn.—State v. McKee, 46 A. 409, 
73 Conn. 18, 84 Am.S.R. 124, 49 
L..R.A. 642. 

46 C.J. p 861 note 61. 

8. Conn.—Knowles v. State, 8 Bay 
103. 

9. N.T.—^People v. Stevens, 74 N.T. 
S.2d 346, 190 Misc. 441—People ex 
rel. Prudhomme v. Superintendent 
of New York State Reformatory 
for Women at Bedford Hills, 21 
N.T.S.2d 663. 

N.D.—State v. Stevens, 167 N.W. 6*68, 
83 N.B. 540. 

information held sufficient 

N.Y.—^People on Information of 
Thomas v. Casey, 67 N.Y.S.2d 9, 
188 Misc. 362. 

Pa.—Commonwealth v. Glenny, 64 
PaDist & Co. 683, 94 Plttsb. Leg. 
J. 86, 60 York L6g.Rec. 4 . 
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definition.^® In the absence of an alleg^ation of 
■fact tending to establish a violation of the statute, 
it may not be assumed that such a crime was com- 
mitted.!! It is insufficient to charge the offense in 
the language of the statute where the particulars 
essential to constitute a complete offense are not 
explicit enough to acquaint accused with what he 
must meet on the trial.^^ 

An accusation charging a notorious act of public 
mdecency should be sufficiently definite,and 
charge the particular elements of the offense,^^ 
although it has been heM that it need not expressly 
aver intent to commit the act.^® In a prosecution 
for an act of gross mdecency, it has been held suf¬ 
ficient to follow the language of the statute, and 
the particulars of the act need not be given.^® 


charged is not such as to convey a meaning in its 
nature obscene, extrinsic averments showing in 
what connection the words were uttered, or that 
they have a local or provincial meaning, must be 
made.21 

Exhibitions. The information for an obscene ex¬ 
hibition must state particularly the circumstances 
in which the indecency exists, so that the court may 
judge whether it is an offense within the statute or 
at common law.22 

h. Pictures 

An Indictment or Informatfon for having fn posses¬ 
sion, exhibiting, or offering for sale an obscene picture 
need not particularly describe In what the obscenity con¬ 
sists, although an averment that the pictures are too 
obscene for further description should be made. 


§ 11. Description, Setting Out, or Fil¬ 

ing Obscene Matter 

a. In general 

b. Pictures 

c. Publications 

a. In General 

An Indictment for using obscene language ordinarily 
should set forth enough of the language used to show 
the commission of a crime, or an excuse for not so 
doing should be given. The Information for an obscene 
exhibition must state particularly the circumstances In 
which the indecency exists. 


An indictment or information for having in pos¬ 
session, exhibiting, or offering for sale an obscene 
drawing or picture need not particularly describe in 
what the obscenity consists,23 and the obscene mat¬ 
ter need not be set up;24 but good pleading requires 
that, if a copy of the pictures is not given, such a 
description as decency permits should be given, and 
then the indictment should contain an averment that 
the pictures are too obscene, lewd, or lascivious for 
further description or rccital.26 

c. Publications 


While it has been, held that an indictment for us¬ 
ing obscene language need not set out the language 
used,i7 the better rule is that enough of the lan¬ 
guage used should be set forth as is necessary to 
show that a crime has been committed,!^ or an ex¬ 
cuse should be given for not setting it forth.i® An 
averment that the language is “unfit for allegation 
herein” may excuse faillure to set forth every word 
of the language used.20 However, if the language 


An Indictment for publishing or distributing an ob¬ 
scene publication should set out the obscene matter un¬ 
less the matter Is too obscene to be spread on the record. 

In framing an indictment for publishing or dis¬ 
tributing an obscene publication, the obscene matter 
must be set out^e unless the matter is too gross and 
obscene to be spread on the records of the court,27 
which should be averred as an excuse for failure to 
set it out.28 Such a description should, however, be 
gfiven of the obscene publication as decency per- 


la N.I).—state V. Stevens, 167 JN". 
W. 668, 38 N.!). 640. 

11. N.Y.—People tx rel. Prudhomme 

V. Superintendent of New York 
State Reformatory for Women at 
Bedford Hills, 21 N.T.S.2d 663. 

12. OkL—^Roberts v. State, 225 P. 
S63, 27 Okl-Cl*. 97. 

13. Ga.—IFowler v. State, 8 S.B.2d 
77, 189 Ga. 733—Martin v. State, 
144 S.B. .80, 88 Gajiupp. 892. 

14. Mo.—State V. Granger, App., 199 
S.W.2d 896. 

IB. Mo.—State v. Granger, supra. 

l«i Mich.—People v. Carey, 187 N. 

W. 261, 217 Mich. -eOl. 


1& Ind.—State v. Burrell, 86 Ind. 
813. 

Ohio.—Hummel v. State, 10 Ohio S. & 
C.P. 492, 8 Ohio N.P. 48. 
mdiotment held sndBtoient 
Ga.—Ricks v. State, 28 aB.2d 303, 
70 Ga.App. 396. 

12- Ind.—State v. Burrell, 86 Ind. 
313. 

12a phio.—Hummel v. State, 10 Ohio 
S. & C.P. 49-2, 8 Ohio N.P. 48. | 

21. Ind.—State v. Coffing, 29 N.H. 

016, 8 Ind.App. 804. 

Tex.—Hudnall v. State, 3 S.W.2d 86. 
109, Tex.Cr. 79. 


23. 111.—Puller v. People, 92 Ill. 
182. 

46 C.J. p 861 note 72. 

24, III.—People V. Friedrich, 62 N. 
B,2d 120, 385 in. 176. 

2& IlL—People V. Friedrich, su- 
pra. 

46 C,J. p 862 note 78. 

26. Fla.—Vannoy r. State, 116 So. 
610. 94 Fla. 1176. 

46 C.J, p 862 note 74. 

27. Hass.—Commonwealth v, Alli¬ 
son, 116 N.B. 265, 227 Mass. 67. 

46 C.J. p 862 note 76. 


17. Ala.—Weaver v. State, 79 Ala. 
2T9—Yanoy v. Steta 63 Ala, 141. 


22 . Conn.—Knowles v. Steta 3 Day 
108. 


23. R.I.—State V. SmiUa 22 A. 282. 

17 R.I. 371. 

46 C.J. p 862 note 76i. 
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inits,25 although it is generally held that the indict¬ 
ment is sufficient in this respect if the description is 
such that it identifies it with some exactness.^® 

Failure to set out the obscene publication will also 
be excused on proper averments showing that it has 
been lost or destroyed,or that it is in the hands 
of defendant, or out. of the power of the prosecu- 
tion.3'3 In such case the substance of the obscene 
writing should be set out as nearly as may be.^^ 

Publications devoted to scandals and criminal 
nems* An indictment under a statute forbidding the 
exhibition or distribution to minors of publications 
^‘devoted to the publication, or principally made up 
of criminal news, police reports,” etc., which gives 
the name of the paper, and describes it in the terms 
of the statute, is sufficient without setting out the 
contents of the paper.^S Precisely the same rule ap¬ 
plies where the indictment charges the violation of 
a statute directed against, or tihe publication and 
dissemination of, a paper mainly devoted to the pub¬ 
lication of scandals and accounts of immoral con- 
duct^® 

§ 12. —— Issues, Proof, and Variance 

Every essential allegation In the Indictment or Informa¬ 
tion must be substantially sustained by the evidence ad¬ 
duced. 

In accordance with general rules governing the 
subject, every essential allegation in the indictment 


or information must be substantially sustained by 
the evidence adduced,^^ but proof of a nonessential 
element is not necessary.^^ In a prosecution for the 
utterance of obscene language in public, it is not 
necessary that the words should be proved exactly 
as charged to have been spoken.^® Cases in which 
it has been held that the proof of the facts sufficient¬ 
ly corresponds to the allegations,^® or which consti¬ 
tutes a fatal variance,will be found in the foot¬ 
notes. 

§ 13. Evidence 

The usual rules of evidence In criminal cases are 
applicable In prosecutions for obscenity. 

General rules apply as to the burden of proof^^ 
and presumptions^^ in prosecutions for obscenity. 

Admissibility. The whole of a publication al¬ 
leged to be obscene or otherwise forbidden is admis¬ 
sible in evidence,^^ although it has been held not 
to be error to exclude the entire publication and ad¬ 
mit only the passages relied on.^S Parol evidence is 
not admissible to explain the language used in the 
matter complained of; it must be judged on its face 
and the context^® Other applications of the gen¬ 
eral rules relating to the competency and admissi¬ 
bility of evidence have been applied in prosecutions 
for selling an obscene publication;^'^ indecent ex¬ 
posure;^® selling, distributing or exhibiting ob¬ 
scene pictures;^® sending or conveying an obscene 


29. N.Y,—^People v. Zambounis, 167 
N.K 183, 261 N.Y. 94. 

46 C.J. p 862 note 77. 

30. N.Y.—^People v. Zambounis, su¬ 
pra. 

46 O.J. p 862 note 78. 

31. Ky.—^Klnnaird v. Common¬ 
wealth, 121 S.W. 489, 134 Ky. 575, 
582. 

32. IIL—McNair v. People, 89 Ill. 
441. 

Ky.—Kinnaird v. Commonwealth, 121 
S.W. 489, 134 Ky. 675. 

33. Ill.—McNair v. People, 89 HI. 
441. 

46 C.J. p 862 note 81. 

34- Ky.—Kinnaird v. Common¬ 
wealth, 121 S,W. 489, 134 Ky. 676. 

35. Ill.—Strohm v. People, 43 N.E. 
622, 160 Ill. 582. 

36. Mo.—^tate v. Van Wye, 37 S. 
W. 938, 136 Mo. 227, 58 Am.S.B. 
627. 

37. Mb.—State v. Grander, App., 199 
S.W.2d 896. 

Disjunctive complaints 
Uxkder complaints chargingr ac¬ 
cused in disjunctive form with sell¬ 
ing, and with having in his posses¬ 
sion for purpose of sale, exhibition, 
lo^ or. circulation a book which was 


obscene, Indecent, or impure, or 
manifestly tended to corrupt the 
morals of youth, accused could be 
convicted if he committed any one 
of the, several offenses set forth.— 
Commonwealth v. Isenstadt, 62 N.B. 
2d 840, 318 Mass. 543. 

33, Mo.—State v. Granger, App., 199 
S.W.2d 896. 

Znteht not made an issue by use oS 
“wUlfuJly*' 

In prosecution for displaying mov¬ 
ing pictures of character prohibited 
by ordinance, held use of word ‘-will¬ 
fully” in complaint did not enlarge 
issues making intent material in¬ 
quiry.—City, of Seattle v. Smythe, 
166 P. 1160, 97 Wash. 361, L..R.A. 
1918A 228. 

39. Tenn.^Bell v. State, 1 Swan 42. 
46 C.J. p 863 note 8. 

40. N.C.—State v. Roper, 18 N.C. 
208. 

46 C.J. p 864 note 9. 

41. N.Y.—^People v. Strassner, 87 
N.B.2d 280, 299 N.Y. 326. 

46 C.J. p 864 note 10. 

42. Ga.—Watson v. State, 199 S.B. 
323, 68 Ga.App. 550. 

Ill.—^People V. Simpox, 40 N.EI.2d 
626, 379 lU. 347. 

46 C.J. p,862 note 92. 
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43. D.C.—Moens v. U. S., 267 P. 317, 
60 APP.D.C. 15. 

46 C.J. p 863 note 93. 

44. U.S.—Clark v. U. S., N.D., 211 
P. 916, 128 CJC.A. 294. 

Conn.—State v. McKee, 46 A. 409, 
73 Conn. 18, 84 Am.S.R. 124, 49 L. 
R.A. 642. 

45. Mass.—Commonwealth v. Priede, 
171 N.B. 47.2, 271 Mass. 318, 69 A. 
L.R. 640. 

46. Pa.—Commonwealth v. Havens, 
6 Pa.Co. 645—Commonwealth v. 
Landis, 8 Phila. 463, 

Theme of publication 
Similarly, oral testimony showing 
the theme of a publication may be 
excluded.—Commonwealth v. Priede, 
171 N.B. 472, 271 Mass. 318, 69. A.L. 
R. 640. 

47. Cal.—^People v. Wepplo, 178 P. 
2d 863, 78 Cal.App.2d Supp. 969. 

N.Y.—^People ex rel. Kahan v. Crea¬ 
tive Age Press, 79 N.Y.S.2d 198, 
192 Misc. 188—^People v. liarsen, 6 
N.Y.S.2d 56. 

48. Mich.—^People v. Ring, 2^6 ,N;W. 
373, 267 Mich. 667, 93 AL.R. 998. 

49. Ga.—Gore v. State, 64 8.53.24 
669, 79 Ga.4PP. 696. 

46 C.J. p 863 note 97, 
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communication to a female;®® exhibiting repre¬ 
sentations of the human body, indecent in nature, 
for other than purely medical purposes;®^ using 
abusive or obscene language in the presence of a 
female ;®2 immoral advertising;®» and producing an 
obscene and immoral drama.®^ 

Weight and sufficiency. General rules govern as 
to the weight and sufficiency of the evidence in pros¬ 
ecutions for these offenses.®® 

§ 14. Trial 

Where the court, pursuant to statute, can either fine 
or Imprison the defendant or do both, the court Is not 
bound to do both In sentencing him. 

Where the court, pursuant to statute, can either 


fine or imprison the defendant or do both, the court 
is not bound to do both in sentencing him.®® 

§ IS. - Questions of Law and Fact 

a. Obscene language and indecent ex¬ 

posure 

b. Obscene pictures and publications 
a. Obscene Language and Indecent Exposure 

It is ordinarily a question of fact for the Jury to de¬ 
termine whether the language used or the place where 
It is used Is within a statute prohibiting obscene lan¬ 
guage. 

In a trial for using insulting or obscene language 
in the presence of a female, it is usually for the jury 
to determine whether the language was of the char- 


60. N.X—Larison v. State, 9 A. 700, 
49 N.J.Law 266, 60 Am.R. 606. 

46 O.J. p 863 note 98. 

61. IMUcli.—^People v. Kennedy, 141 
N.W. 887, 176 Mlcli. 16. 

46 O.J. p 863 note 99. 

52. Ga.—Collins v. State, 78 Ga. 87. 
46 O.J. p 863 note 1. 

63. Mien. —^People v. Kennedy, 142 
K.W. 771, 176 Mich. 384, Ann.Cas. 
1916A 895. 

46 C.J. p 863 note 2. 

54. N.T.—^People v. Weinberger, 146 
N.B. 434. 239 N.Y. 307. 

46 C.J. p 863 note 3. 

65. Tenn.—^Britain v. State, 8 
Humphr. 203. 

46 C.J. p 863 note 5. 

XTotwltlUBtaiidlaLg proof of good 
diaracter, the Jury may convict ac¬ 
cused if his guilt is sufficiently es¬ 
tablished.—^McClung V. State, 10 S.B. 
2d 303, 62 Ga.App. 892. 

Xndeoent exposure 

(1) Evidence held sufficient to sus¬ 
tain conviction. 

B.C.—Davenport v. U. S., Mun.App., 
66 A.2d 851. 

Ga.—Strong v. State, 11 iS.B.2d 238, 
63 Ga.App. 418. 

Mass.—Commonwealth v. Broadland, 
51 N.B.2d 961, 815 Mass. 20--Com- 
monwealth v. Bishop, 6 N.B.2d 369, 
269 Mass. 459. 

N.T.—People v. Vickers, 19 N.Y.S.2d 
165, 259 App.Div. 841. 

Ohio.—State v. Green, 82 N.B.2d 106, 
84 Ohio App. 298. 

Okl.—^Daves v. State, 141 P.2d 608, 
77 OkLCr. 843. 

(2) Evidence held insufficient to 
sustain conviction. 

Minn.—State v. Peery, -28 N.W.2d 861, 
224 Minn. 346. 

N.Y.—People v. Steele, 91 N.Y.S.2d 
870, 276 App.Div. 10-50*—People v. 
Smookler, 62 N.T.S.2d 616, 268 App. 
Div. 1062. 

Tex.—Taylor v. State, 145 S.W. 699, 
66 Tex.Cr. 469. 


(8) Evidence held sufficient to 
identify accused.—Commonwealth v. 
Pride, 18 A.2d 879, 143 Pa.Super. 165. 

(4) Evidence held to authorize in¬ 
ference of Intent.—Commonwealth v. 
Broadland. 61 N.E.2d 961, 316 Mass. 
20 . 

(6) Ordinarily, requisite Intent au¬ 
thorizing a conviction of offense of 
indecent exposure is established by 
evidence of motions, signals, sounds 
or other actions by accused designed 
to attract attention to his exposed 
condition or by his display in a place 
so public and open that it must be 
reasonably presumed that it was in¬ 
tended to be witnessed; but where 
act complained of did not occur in 
a public place or otherwise where it 
was certain to be observed, some evi¬ 
dence further than the act itself 
must be presented.—State v. Peery, 
28 ]Sr.W.2d 8«51, 224 Minn. 346. 
Ohsoene publications and pictures 

(1) Evidence held sufficient to 
sustain conviction. 

U.fl.—Rodd V. IT. S., C.C.ACal., 166 
P.2d 64, certiorari denied 68 S.Ct. 
1070, 334 U.S. 815, 92 L.Bd. 1745. 
Cal.—People v. Wepplo, 178 P.2d 853, 
78 Cal.App.2d Supp. 959. . 

Pa.—Commonwealth v. Abdo, 60 A. 
2d 419, 162 Pa.Super. 622—Com¬ 
monwealth V. New, 16 A.2d 437, 142 
Pa. Super. 868—Commonwealth v. 
Kufel, 16 A.2d 141, 142 Pa.Super. 
•273—Commonwealth v. Kutler, 93 
•Pa-Super. 119—Commonwealth v. 
Magid & Dlcksteln, 91 Pa.SuxTer, 
513. 

Tex.—Garcia v. State, 149 S.W.2d 
113, 141 Tex.Cr. 444. 

46 C.J. p 863 note 5 [e]. 

(2) Evidence held insufficient to 
sustaih conviction. 

Ill.—^People V. Slmcox, 40 N.B.2d 625, 
879 Ill. 847—People v. Hebert, 63 
N.E.2d 328, 821 Ill.App. 635. 
Mass.—Commonwealth v. Delacey, 
171 N.B. 465, 271 Mass. 327. 

N.T.—^People ex rel. Kahan v. Orear* 
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tive Age Press, 79 N.Y.S.2d 198, 
192 Misc. 188. 

46 C.J. p 863 note 6 [bj (3>, [dj. 
Advortisemeiits relating to certain 
diseases 

N.Y.—People v. Morris, 18 N.Y.S.2d 
448, 269 App.Div. 738. 

Magazines devoted to crime, etc. 
N.T.—People v. Winters, 03 N.B.2d 
98, 294 N.T. C45, reversed on other 
grounds 68 S.Ct. 665, 333 U.S. 507, 
92 L.Ed. 840. 

Obscene language in presence of fe¬ 
male 

Evidence held sufficient to sustain 
conviction. 

Ala.—McGraw v. State, App., 30 -So. 
2d 659, certiorari dismissed 36 So. 
2d 560, 251 Ala. 123—Terry v. 
State, 29 So.2d 884, 33 Ala.App. 21, 
certiorari denied 29 So.2d 886, 249 
Ala. 96. 

Ga.—Taylor v. State, 42 S.E.‘2d 026. 
76 Ga.App. 205—Welch v. State, 
32 S.B.2d 407, 71 Oa.App. 791— 
Moon V. State, 32 S.R,2d 310, 71 Oa. 
App. 793—Ricks V. Stftte, 28 S.B. 
2d 303, 70 Ga.App. 396—McBride 

V. State, 24 S.B.2d 324, 68 Ga-App. 
834—Watson v. State, 199 S.E. 323, 
68 Ga.App. 650. 

Public indecency 

(1) Evidence held sufficient to 
sustain conviction.—^Kitchens v. 
State, 62 S.B.2d 664, 78 aa.App. 795 
—Waldhour v. State, 138 S.B. 286, 
36 Ga.App. 750. 

Mich.—People v. Taple, 20 N.W.2d 
201, 312 Mich. 308, 

Mo.—State v. Granger, App., 100 S. 

W. 2d 896. 

N.Y.—^People on Information of 
Thomas v. Casey, 67 N.Y.S.2d 9, 
188 Misc. 352. 

<2) Evidence held Insufficient.— 
Rachel v. State, 107 P.2d 813, 71 Okl. 
Cr. 33—Baird v. State, 202 P. 396, 
48 OkLCr. 401. 

56. Pa.—Commonwealth v. Denson, 
40 A.2d 895, 167 Pa.Sup«r. 267. 
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acter charged,*57 but where the language is such 
that common consent condemns it as unfit by reason 
of its obscenity in the presence of women, the court 
can assume its prima facie obscenity and vulgarity.^s 
The question whether the place where the language 
was used is or is not within the contemplation of 
the statute is for the jury.®^ Whether or not de¬ 
fendant is gruilty of using obscene language®® or of 
making an indecent exposure®^ is a question of fact 
for the jury. 

b. Obscenie Pictures and Publications 

Whether pictures or publications are obscene under 
statutes reiating to obscenity Is generally a question for 
the Jury. 

Whether the pictures are obscene is a question for 
the jury, to whom they shall be exhibited.®^ It has 
been held that the question whether or not a partic¬ 
ular publication is obscene,®® or whether it is one 
devoted to the publication of criminal news, de¬ 
nounced by statute,®^ is for the court; but generally 
the question of obscenity is for the jury, under in¬ 
structions from the court as to the meaning of the 
words,®® unless the matter is such that it is not in¬ 
decent or obscene as a matter of law.®® It has been 
held that, where the facts appear tindisputed that 


defendant was in charge of a paper alleged to con¬ 
tain obscene matter, and that the paper was mailed 
to subscribers reaching at least one family, it was 
proper for the court to hold that the intent of de¬ 
fendant as to those facts was conclusively estab¬ 
lished.®^ WHiere a statute makes the offense of 
sending an obscene communication to a female in- 
dictable only when done against her consent, the 
question of consent is one for the jury.®® 

§16. -Instructions 

The rules which govern instructions in criminal cases 
generally apply in trials for obscenity. 

General rules covering the giving of instructions 
to the jury, discussed in Criminal Law §§ 1189-1323, 
apply in prosecutions for obscenity.®® 

§ 17. Forfeiture and Destruction of Obscene 
Matter 

Obscene pictures and publications may be destroyed. 

Obscene pictures and publications, being a com¬ 
mon nuisance,^® may be destroyed*^^ when the of¬ 
fense of publication or exhibition has been estab¬ 
lished.*^® 


67. Ala-—^Tyus v. State, 162 So. 

68 , 2*6 Ala.App. 49. 

Ga.—Welch v. State, 82 S.B.2d 407, 
71 Ga-App. 791—^Dupree v. State, 
22 S.B.2d 886, 68 Ga.App. 198. 

46 C.J. p 864 note 11. 
sa Ala.—CorpTUi JiuiB oited in 
Tyus V. State, 152 So. 58, <69, 26 
Ala.App. 49. 

Ga.—^Holcombe v. State, 62 S.B. 647, 
6 Ga.App. 47. 

69. N.C.—State v. Burke, 154 S.B. 
747, 199 N.C. 468. 

60. x^\a-—^Tyus v. State, 152 So. 68, 
'2‘6 Ala-App. 49. 

61. Wash.—State v. Kosanke, 160 P. 
2d 641. 23 W^h.2d 211. 

62. Ark.—JEIadley v. State, 172 S.W. 
2d 237. 206 Ark. 1027.. 

N.T.—^People v. Muller, 82 Hun 209, 
2 N.Y.Cr. 279, affirmed 96 N.T. 408, 

48 Am.R. 635, 2 N.T.Cr. 376. 

63. Ill.—McHair v. People, 89 Ill. 
441. 

Tex.—smith V. State, 6 S.W. 610, 24 
Tex.App. 1. 

64. Conn.—State v. McKee, 46. A. 
409, 78 Conn. 18, 84 Am.S.R. 124, 

49 KRA. 642. 

66 . Cal.—^People v. Wepplo, 178 P. 
2d 958, 78 Cal.App.2d Supp. 969. 


Mass.—^Attorney General v. Book 
Named “Forever Amber,” 81 N.B.2d 
663, 823 Mass. 302—Commonwealth 
V. Isenstadt, 62 N.B.2d 840, 318 
Mass. 543. 

Miss.—City of Pascagoula v. Nolan, 
184 So. 165, 183 Miss. 164. 

N.T.—'People v. Winters, 63 N.B.2d 
98, 294 N.T. 645, reversed on other 
grounds 68 S.Ct 665, 838 U.S. 607, 
92 UBd. 840. 

46 O.J. p 864 note 16. 

66 . Mass.—Commonwealth v. Buck- 
ley, 86 N.B. 910, 200 Mass. 346, 128 
Am,S.R. 426, 22 l4.R.A.,N.S., 226. 

N.T.—People v. Winters, 63 N.B.2d 
98, 294 N.T. 546, reversed on other 
grounds 68 aCt. 665, 833 U.S. 607, 
92 KEd. 840. 

Pa.—Commonwealth v. Mercur, Quar. 
Sess., 90 Pittsb.Leg.J. 318. 

46 C.J. p 864 note 17. 

67. Miich.—People v. Lathers, 193 
N.W. 908, 223 Mich. 92. 

68 . N.J.—Larison v. State, 9 A. 700, 
49 N.J.Law 266, 60 Am.R. 606. 

69. Okl.—^Hulsey v. State, Cr., 192 
P.2d 801. 

46 C.J. P 864 note 21. 

Xnstxuotlons held proper or errone¬ 
ously refused 

Ga.—^Kitchens v. State, 62 S.B.2d 


6‘64, 78 GaApp. 796—Ricks ▼. 

State, 28 S.B.2d 303, 70 Ga.App. 
395—^McClung v. State, 10 S.B.2d 
303, 62 Ga.App. 892. 

N.T.—^People on Information of 
Thomas v. Casey, 67 N.T.S.2d 9, 
188 Misc. 362. 

Pa.—Commonwealth v. Magid & 
Dickstein, 91 Pa.Super. 513. 

Wash.—City of Seattle v. Smjrthe, 
166 P. 1150, 97 Wash. 361, L.R.A. 
1918A 228. 

46 C.J. p 864 note 21 [a], [b], [dj. 
ZhstruotionB held erroneous or prox»« 
erly refused 

Cal.—^People v. Wepplo, 178 P.2d 853, 
78 CalA.pp.2d Supp. 969. 

D.C.—^Davenport v. XJ. S., Mun.App., 
56 A.2d 861. 

Ga.—Ricks V. State, 28 S.B.2d 303, 
70 Ga-App. 395. 

Ky.—^Hines v. Commonwealth, 215 
S.W.2d 1014, 308 Ky. 869. 

70. N.T.—Willis V. Warren, 1 Hilt. 
690, 17 How.Pr. 100. 

71. Ill.—^People V. 246 Bast Grand 
Ave.. 7 N.B.2d 176, 289 HLApp. 
612. 

46 C,J. p 865 note 28. 

79. N.T.—Willis v. Warren, 1 Hilt 
690, 17 How.Pr. 100. 
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OHSCUiRE* 

As an adjective. The word "obscure” suggests in- 
conspicuoas to the sight,^ and is defined as meaning 
not clear, full, or distinct deficient in light im¬ 
perfectly illuminatedclouded}® dimj® dark^ or 
darkened;® indistinct;® imperfect;!® shaded.!! 
The adjective "obscure” may be applied to words or 
to things, and may refer to appearance or mean¬ 
ing.!® Applied to things, it means indistinct, unde¬ 
fined, hardly perceptible to the eye, faint light; 
without clearness of form or outline.!® As applied 
to words,. statements, or meanings, it signifies not 
clearly expressed, hard! to understand; not per^ 
spicuous.!^ It has been said that a soar on the calf 
of the 1^ is not in an obscure place.!® 

As a verb. To darken; to hide; to keep in the 
dark; to make dim; to make less visible, intelligi¬ 
ble, legible, glorious, beautiful, or illustrious; to 
make obscure.!® 

Particidar applications. Obscure or cipher mes¬ 
sage, duty to accept, see the C.J.S. title Telegraphs 
and Telephones § 130, also 62 C.J. p 139 notes 60, 
61; stipulations limiting liability for error in trans¬ 
mitting see § 166, also 62 C.J. p 183 notes 19-23; 


damage for default in transmission as dependent on 
notice see § 209, also, 62 CJT. p 234 note 79—p 236 
note 90. 

OBSOTTBEMENT. The act of' obscuring, or the 
state of being obscured; obscuration.!'^ 

OBSOURITT. Quality or state of being obscure; 
darkness; state of being inconspicuous, unknown, 
uncomprehended, or imperspicuous.!® "Obscurity^' 
has been compared with, or distinguished from, "am¬ 
biguity^' see 3 C.J.S. p 1034 note 18. 

OBSEQX7IES. A rite or ceremonial pertaining to 
burial.!® it has been held to be equivalent to "fu¬ 
neral” see 37 C.J.S. p 1407 note 69. 

OBSERVATION. Act of seeing or of fixing the 
mind on anything; fact of being observed; the re¬ 
sult of an act, or of acts, of observing.®® 

OBSERVE. The verb "observe”®! is defined as 
meaning to be on the watch respecting;®® to notice 
with care;®®* to take n6tice®4 of by appropriate con¬ 
duct;®® to be attentive;®® to hced;®^ to conform 
one's action or practice to;®® to comply with;®® to 
obey;®® to keep.®! 


1. Ind.—state v. Beckman, 87 N.I3. 
2d 631, 685. 219 Ind. 176. 

а. Ind.—state v. Beckman, supra. 
Mont.—^Broberg v. Northern Pac. Ry. 

Co., 182 P.2d 861, 860. 

Wls.—Dillon V. State, 119 N.W. 862, 
866 , 187 Wls. 665, 16 Ann.Cas. 918. 
& Md.—Western Union TeL Co. v. 
George F. Fish, Inc., 129 A. 14, 

16. 148 M;d. 210. 

4. Ind.—State v. Beckman, 87 N.EI. 

2d 631, 635. 219 Ind. 176. 

B, Ind.—^tate v. Beckman, supra. 
•Wls.—-Dillon V; State, 119 N.W. 862, 
866 , 187 Wis. ’665, 16 Ann.Cas. 918. 

б . Md.—Western Union Tel. Co. v. 
George F. Fish, Inc., 129 A. 14, 16, 
148 Md. 210. 

7. Md.—Western Union Tel. Co. v. 

George F. Fish, Inc., supra, 
a Ind.—«taAe v. Beckman, 37 N.E. 
2d 531. 636, 219 Ind, I76i 

a Ind.—State v. Beckman, supra. 

la Wls.—Dillon V. State, 119 N.W. 
862, 356, 187 Wis. 655, 16 Ann.Cas. 
918. 

U. Ind.—State v. Beckman, 37> N.F. 
2d 681, 686, 219 Ind. 176. , . . 

la Md.—Western Union TeL Co. v. 
George P. Fish, Inc., 129 A. 14, 16, 
148 Md. 210. 

la Md.—Western Union Tel. Co. v. 
George F. Fish, Inc., supra. 

X4. Md.—Western Union Tel. Co. v. 
George F. Fish, Inc., supra. 


15. N,J.—Sica V. Public Service Co¬ 
ordinated Transport, 149 A. 767, 
758, 8 N.J.Misc. 268. 
la Webster New Int.D. 

"A View may he said to he oh- 
soore when it is not clear and dis¬ 
tinct.**—Carlson ▼. Meusberger, 204 
N.W. 432, 434, 200 Iowa 66. 

‘‘The view of tSia crossing Is *oh- 
scored,’ . . . when one ap¬ 

proaching the track is not able to see 
an approaching train at a sufficient 
distance to enable him, in the exer¬ 
cise of ordinary care, to take the 
necessary steps for his safety.** 
Texas, etc,, R. Co. v. BCarrington, 
TexCly.App., 209 S.W. 685, 691. See 
St Louis Southwestern R. Co. v. 
Simpson, Tex.CivA.pp., 279 S.W. 293, 
294. 

17. Century D. 

term ’ohsenremeat of reason’ 
is not synonymous with the term 
'dethronement of reason,* which had 
been held to constitute an incorrect 
definition of *heat of passion.* **— 
Dillon V. State, 119 N.W. 362, 866, 
137 Wls. 666, 16 Ann.Cas. 918. 

18. Webster New Int.D. 

19. Ky.—Graddy v. Western Union 
TeL Co,, 43 S.W. 468, 4*69, 19 Ky. 
L. 1465. 

80. N.T.—Corpus praxis quoted in 
Kirschner v. Eqiuitable Life Assur. 
Soc. of U. S., 284 N.Y.S. 606, 610, 
.167 Mlsc. 636. 

46 C.J. p 866 note 19. 
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Trader ohservatloii In hospital 

“To spend a few hours in a hospi¬ 
tal for the purpose of having en 
X-ray picture made docs not, as a 
matter of law, mean In ordinary par¬ 
lance that one has been under obser¬ 
vation in a hospital.**—Rodrigues v. 
W. O. W. Life Ins. Soc., 146 S.W.2d 
1077, 1080, 186 Tex. 43. 

21. Ind.—Pflsterer v. Key. 83 N.B.fd 
. 880, 885, 218 Ind. 621. 

22. Ill.—Rock Island Sash, etc., 
Works V. Pohiman, 71 N.K. 428, 
430, 210 Ill. 133. 

23. Ill.—^Rock Island Sash, etc., 
Works V. Pohiman, supra. 

24b Ind.—^Pflsterer v. Key, 83 N.B. 

2d 880, 336, 218 Ind. 621. 

25. Iowa.—^Marshall County v. 
Knoll, 69 N.W. 1146, 1148, 102 Iowa 
673. 

26 b Ind.—Pflsterer v. Key, 38 N.K. 

2d 330, 335, 21$ Ind. 521. 

27- IOW8U—^Marshall County v. 

Knoll, 69 N.W. 1146, 1148, 102 Iowa 
578. 

28. Iowa.—^Marshall County v. 

Knoll, supra. 

46 C.J. p 864 note 23. 

29. Iowa.—Marshall County v* 

Knoll, supra. 

30. U.S.—Order of United Commer¬ 
cial Travelers of America v. 

Smith, Wis., 192 F. 102, 104. 112 C 
CA. 442. 

4$ C.X p 865 note 27. 

3L Iowa.—^Marshall County ▼- 
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It lias been held that ^^observe” is not synonymous 
with “discover’’ see 27 C.J.S. p 1 note 86JL, and the 
words “observe” and “see” have been, distin- 

guished.52 

OB SERVER. A bystander.*^ 

OBSOLESCENCE. It has been said that it is al¬ 
ways difficult to define the word “obsolescence,”5^ 
and that it is practically impossible to find a defini¬ 
tion that may be applied generally to all cases,^ 5 
for, although the word has been variously defined,^® 
most of the definitions that are set out in the numer¬ 
ous decisions are intimately linked to the facts in 
each case.®7 The word is much used, and its mean¬ 
ing depends on, and varies with, the connections in 
which it is employed.®^ 

“Obsolescence” is defined as meaning the state or 
process of becoming obsolete;®® a state of becoming 


obsolete,^® as no longer in use, disused, neglected 
the condition or process of gradually falling: into 
disuse;^® the process of falling into disuse;^®* the 
condition or process by which units gradually cease 
to be useful or profitable as a part of the property, 
because of changed conditions.^^ It is diminution 
in value occasioned by changed conditions,^® and it 
may extend to an extinguishment , of value.'*® 

Obsolescence refers to a functional capital loss or 
a diminution of economic usefulness,^^ and in its 
ordinary application the word refers to what has 
been termed “functional depreciation” which results 
from the necessary replacement of equipment, be¬ 
fore it is worn out, by reason of invention and im¬ 
proved appliances which render more efficient and 
satisfactory service;*® and this is the meaning of 
. the word in accounting and engineering terminology 
as well as in taxation statutes.*® It has been stated 


Knoll, 69 N.W. 1146, 1148, 102 
Iowa 678. 

82. Fla.—Seaboard Air Line R. Co. 
V. Myrlck. 109 So. 193, 196, 91 Fla. 
918. 

83. Iowa.—Music V. De Long, 229 
N.W. 673, 676, 209 Iowa 1068. 

Ordinary observer 
“The ordinary observer is not any 
observer, but one who, with less 
than the trained faculties of the ex¬ 
pert, is 'a purchaser of things of 
similar design,' or 'one Interested in 
the subject.' The mythical prudent 
man in negligence cases is not the 
Hottentot or Abyssinian who has 
never seen a locomotive or driven an 
automobile, but one who has aver¬ 
age familiarity with such instrumen¬ 
talities, and can form a reasonable 
Judgment as to their speed and mode 
of operation. So is the average ob¬ 
server not one who has never seen 
an ash tray or a cigar lighter, but 
/one who, though not an expert, has 
reasonable familiarity with such ob¬ 
jects, and is capable of forming a 
reasonable Judgment when confront¬ 
ed with a design therefor as tp 
whether it presents to bis eye dis¬ 
tinctiveness from or similarity with 
those which have preceded it"—Ap¬ 
plied Arts Corporation y. -, Grand 
Rapids Metalcraft Corporation, C.C. 
A.Mlch., 67 F.2d 428, 430. 

84. tJ.S.—^Becker v. Anhexiser- 

Busch, Inc., O.C.A.MO., 120 F.2d 
403, 416, 416—U. S. v. Real Bstate- 
Lmd Title & Trust Co., C.CAMPa., 
102 F.2d 685, 686. 

85. U.S.—S. S. White “Dental Mfg. 
Co. V. IT. S., CtCL, 38 F.Supp. 301, 
®®*- 

36. U.S.—State Line & Sullivan R. 
Co, V. Phillips, <J.C.A.Pa., 98 F.2d 
661. 663. 


37. U.S.—S. S. White Dental Mfg. 
Co. V. U. S., CtCl.. 38 F.Supp. 801, 
304. 

38. U.S.—^Burnet v. Niagara Fails 
Brewing Co., 61 S.Ct 262, 264, 282 

U. S. 648, 75 L.Ed. 694—Becker v. 
Anheuser-Busch, Inc., C.C.A.Mo., 
120 F.2d 403, 415, 416—U. S. v. 
Real BstaterLand Title & Trust 
Co., C.C.A.Pa.. 102 F.2d 682, 585. 

38. U.S.—^Becker v. Anheuser- 
Busch, Inc., C.C.A.M0., 120 F.2d 
403, 416, 416—Detroit & Windsor 
Ferry Co. v. Woodworth, C.C.A. 
Mich., 115 F.2d 796. 797, 798—U.« S. 

V. Real Estate-Land Title & Trust 
Co., C.C.A.Pa.. 102 F.2d 682, 686— 
U. S. Cartridge Co. v. U. S., CtCl., 
48 F.2d 983, 1006. 

"Ordinary obsolesoenoe’’ is a tan¬ 
gible and concrete thing, and is the 
result of social or economic changes, 
or the progrress of science and the 
improvement of mechanical and elec¬ 
trical equipment, which cause cer¬ 
tain property to become outmoded, 
being really depreciation.—State ex 
rel. City of St Louis v. Public Serv¬ 
ice Commission, 110 S.W.2d 749, 776, 
341 Mo. 920. Distinguished from 

“extraordinary obsolescence" see 85 
C.J.S. p 376 note 30. 

40, U.S.—^Niagara Falls Brewing 

Co, V. Commissioner of Internal 

Revenue, C.C,A,, 38 F.2d 217, 220. 

La.—Union Tank Car Co. v. Louisi¬ 
ana Oil Refining Corporation, 165 
So. 688, 641, 184 La. 121. 

41. U.S. 1 —Niagara, Falls Brewing 

Co, V. Commissioner of Internal 

Revenue, C.C.A,, 38 F.2d 217, 220. 

4SL U.S.—Niagara Falls Brewing 
' Co. V. Commissioner of Internal 

Revenue,. supra—^Red Wing Malt¬ 
ing Co. V, Willcuts, D.C.Mlnn., 8 
F.2d 180, 182—Guaranty Trust Co, 
of New York v. Grand Rapids, G. 


H. & M, Ry. Co., D.C.Mlch., 7 F. 
Supp. 511. 521, 

43- U.S.—^Hazeltine Corporation v. 
Commissioner of Internal Reve¬ 
nue, C.C.A.3. 89 P.2d 613, 521— 
State Line & Sullivan R. Co. v. 
Phillips. D.C.Pa.. 17 F.Supp. 607, 
609. 

I K.J.^—^B^delity Union Trust Co. v. 
McGraw, 48 A.2d 279, 282, 283, 188 
N.J.Bq. 416. 

44. U.S.—^Burnet v. Niagara Fialls 
Brewing Co., 61 S.Ct 262, 264, 232 
j U.S. 648. 76 L.Bd. 694—Becker v. 

Anheuser-Busch, Inc., C.CJV..MO., 
120 F.2d 403, 416, 416—U. S. v. 
Real Estate-Land Title & Trust 
Co., C.C.A.Pa., 102 P.2d 582, 686— 
I State Line & Sullivan R. Co. v. 

Phillips, C.C.A.Pa., 98 F.2d 661, 
663. 

46. Wls.—Wisconsin Electric Pow¬ 
er Co. V. Wisconsin Department of 
Taxation, 29 N.W.2d 711, 714, 251 
Wls, 846. 

46. Wls.—Wisconsin Electric Pow¬ 
er Co. V. Wisconsin Department of 
Taxation, supra. 

47.. N.J.—^Fidelity Union Trust Co. 
V. McGraw, 48 A.2d 279, 282, 283, 
138 N.J,Ba. 415. 

4a U.S.—Guaranty Trust Co. of 
New York v. Grand Rapids, G. BC. 
& M. Ry. Co., D.C.Mich., 7 F.Supp. 
611, 521. 

As appU^ to a dam, obsolescence 
is the decline in value, due to the 
normal process In construction of 
dams, inadequacy for present or fu¬ 
ture requirements, and the necessity 
for replacement or reconstruction 
due to changes in econoznlc condi¬ 
tions.—^People ex Tei. City of New 
York V. Barker, 34 N.Y.S.2d 610, 517. 
49. U.S.—Real Estate-Land Title 8b 
Trust Co. , V. U. S., ' Pa., 60 S.Ct. 
371, 3.72, 309 U.S* 13, 84 L.rid, 642 
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that the word "obsolescence^^ refers to an element, 
that is separate from the physical decline in value, 
and that the term is utilized to describe the fact that 
the useful life of an asset is often terminated or its 
value decreased by reason other than physical de¬ 
terioration. 50 Primarily, obsolescence relates to 
commercial usefulness and public acceptance, rather 
than to what has been termed "technical utility.”®^ 

Obsolescence may arise from changes in the art, 
shifting of business centers, loss of trade, inade¬ 
quacy, supersession, prohibitory laws, and other 
things which, apart from physical deterioration, op¬ 
erate to cause plant elements or the plant as a whole 
to suffer diminution in value.®^ While obsolescence 
may arise as the result of laws regulating or forbid¬ 
ding the particular use of the property as well as 
from changes in the art, the shifting of business cen¬ 
ters, loss of trade, inadequacy, or other causes,53 the 
word is not apt to describe the termination by law 
as an evil a business otherwise flourishing, and it 
does not become more applicable because the death 
is lingering rather than instantaneous.^^ Obsoles¬ 
cence is not always subject to accurate measurement 
as it progresses,® 5 but it becomes one hundred per 
cent effective when the property in question be¬ 
comes useless for the purpose to which it has been 
devoted.® 5 It is not necessarily confined to particu¬ 
lar elements or parts of a plant; the whole may be¬ 


come obsolete.®^ 

Obsolescence is of two types; that representing 
normal loss in value due to normal progress in the 
industry, inadequacy, change in demand, in product, 
or in location, or some similar cause; and that rep¬ 
resenting unexpected and unforeseen loss in value 
due to invention, sudden and unforeseen cessation 
of demand, or any other cause which is a mere con¬ 
tingency.®® 

It has been said that obsolescence is but another 
form of depreciation,®® and depreciation has been 
held to include obsolescence see 26 C.J.S. p 975 note 
26-p 976 note 35 where the terms "obsolescence^^ and 
"depreciation” are also distinguished. 

"Obsolescence” has been compared with, or dis¬ 
tinguished from, "amortization” see 3 CJ.S. p 1055 
notes 56, 57, and "functional depreciation” see 37 
C.J.S. p 1401 note 81; and it has been said that it is 
quite different from "wear and tear.”®® 

The meaning of the word "obsolescence,” as used 
in federal income tax statutes and treasury regula¬ 
tions, is discussed in Internal Revenue § 353; and 
as used in war and excess profits tax statutes see 
Internal Revenue § 466. Obsolescence is also treat¬ 
ed as an element in determining the rates for public 
utilities in the CJ.S. title Public Utilities § 25, also 
61 C.J. p 25 notes 78-94. 


—^Becker v. Anheuser-Busch, Inc,, 
aC.A.Mo;, 120 F.2d 403, 415, 416 
—S. S. White Dental Mfg. Co. v. 

U. S.. Ct.CL, 38 F*Supp. 301, 806. 
Sa N.J.—Fidelity Union Trust Co. 

V. McGraw, 48 A.2d 279, 2B2, 288, 
188 N.J.EQ. 416. 

Similarly expressed 

The shortenlnir of the useful eco¬ 
nomic or commercial life of an asset 
before the end of Its physical life 
Is best described by the term “ob¬ 
solescence.”—^Harberle Crystal 

Springs Brewing Co. v. Clarke, C.C. 
A.N.T., 30 F.2d 219, 220. 

Bl. U.S.—^Hazeltine Corporation v. 
Commissioner of Internal Reve¬ 
nue, C.C.A..3, 89 F.2d 613, 521. 

K.J.—^Fidelity Union Trust Co. v. 
McGraw, 48 A.2d 279, 282, 283, 138 
416. 

JBZ. U.S.—^Real Estate-Laud Title & 
Trust Co. V. U. S„ Pa., 60 S.Ct. 
371, 372. 809 U.S. 18, 84 L.Bd. 642— 
U S. Cartridge Co. v. U. S., CtCL, 
32 S.Ct 243, 246, 284 U.S. 611, 76 
L.Ed. 481—^Becker v^^ Anheuser- 
Busch, Inc., C.C.A.MO., 120 P.2d 
408, 416. 416—U. S. v. Real Estate- 
Land Title & Trust Co., C.O.A.Pa., 
102 F.2d 582, 686—State Line & 
Sullivan R. Co. v. Phillips, C.C.A, 
Pa., 98 P.2d 661, 663—U. S. v. 
Wagner Electric Mfg. Co., C.C.A. 


Mo., 61 P.2d 204, 206-—S. S. White 
• Dental Mfg. Co. v. U. S., CtCL, 38 
F.Supp. 301, 306. 

La.—^Union Tank Car Co. v. Louisi¬ 
ana Oil Redning Corporation, 165 
So. '688, 641, 184 La. 121. 

N.J.—^ITidelity Union Trust Co. v. 
McGraw, 48 A.2d 279, 282, 138 N,J. 
Eq. 416. 

N.Y.—^People ex rel. Pennsylvania 
Tunnel & Terminal R. Co. v. Mil¬ 
ler, 26 N.Y.S,2d 282, 239. 

Similarly expressed 
Obsolescence means a loss in the 
service value of a fixed or capital as¬ 
set which has become useless or in¬ 
efficient because of advances in the 
art new inventions, inadequacy, the 
shifting of business centers, the loss 
of trade, or some governmental rul¬ 
ing.—^Attorney-General v. Trustees 
of Boston Elevated Ry. Co., 67 N.B. 
2d 676, 688, 319 Mass. 642. 

53. U.S.—^Burnet v. Niagara Falls 
Brewing Co., 61 S.Ct. 262, 264, 282 
U.S. 648, 75 L.Bd. 694—Becker v. 
Anheuser-Busch, Inc., C.C.A.M 0 ., 
120 F.2d 403, 416, 416—U. S. V. 
Real Estate-Land Title & Trust 
Co., C.C.A.Pa., 102 P.2d 682, 686. 

64. U.S.—Clarke v. Haberle Crystal 
Springs Brewing Co., N.Y., 60 S. 
Ct 166, 166, 280 U.S. 384, 74 L.Bd. 
498. 


55. U.S.—^V. Loewers Gambrinus 

Brewery Co. v. Andonson, N.Y., 51 
S.Ct 260, 262, 282 U.S. 638, 76 U 
Ed. 588—^Becker v. Anheusor- 
Busch, Inc., C.C.A.MO., 120 F.2d 
403, 415, 416—U. S. v. Real Estate- 
Land Title & Trust Co., C.C.A.Pa., 
102 F.2d 582, 685. 

6 G. U.S.—State Lino St Sullivan K. 
Co. V. Phillips, D.aPa., 17 F.Supp. 
607, 609. 

57. U.S.—Burnet v. Niagara Falls 
Brewing Co., 61 S.Ct 262, 264, 282 
U.S. 648, 75 L.Ed. 594-—Booker v. 
Anheuser-Busch, Inc., C.CA.Mo., 
120 F.2d 403, 416, 416—U. S. V. 
Real Estate-Land Title St Trust 
Co., C.C.A.Pa., 102 P.2a 682. 686. 

58. La.—Union Tank Car Co. v, 
Louisiana Oil Redning Corpora¬ 
tion, 165 So. 638, 641, 184 La. 121. 

69. Mass.—^Attorney General v. 
Trustees of Boston Elevated Ry. 
Co., 67 N.E,2d 676, 686. 319 Mass. 
642. 

N.Y.—^People ex rel. Union Bag St 
Paper Corporation v. Fitzgerald, 2 
N.Y.S.2d 290, 296, 166 Misc. 237. 
SO. U.S.—^Hazeltine Corporation v. 
Commissioner of Internal Reve¬ 
nue, C.C.A.$, 89 F.2d 613, 521. 

N*.J.—^Fidelity Union Trust Co. v. 
McGraw, 48 A.2d 279, 282, 283, 138 
N.J.Eq. 416. 
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OBSOLETE—0B8TRVCT 


OBSOLETE. The word "obsolete’^ is defined as 
meaning no longer in nse;^^ disused as being an¬ 
tiquated of a type or fashion no longer current, 
or worn out.®^ In the popular sense a thing which 
is obsolete is one which is no longer used.®^ The 
term ‘‘obsolete^^ is expressive of a condition and not 
of an act, and it has been said that it is never em¬ 
ployed in the sense of annulled, revoked, or re¬ 
pealed.®® 

The word "obsolete’^ applied to statutes as mean¬ 
ing laws which have lost their efficacy without being 
repealed see the C.J.S. title Statutes § 1, also 46 C.J. 
p 865 note 31. The implied repeal of statutes by 
nonuser or by other causes rendering them obsolete 
is treated in Statutes § 296, also 59 C.J. p 928 notes 
22-27. The doctrine of "obsolete law” as applied 
sometimes to common law is inapplicable to consti¬ 
tutional provisions see Constitutional Law § 14. 
Writing the word "obsolete” on a will as a means of 
cancellation see the C.J.S. title Wills § 280, also 68 
C.J.p821notes46,47. 

OBSTACLE. One that stands in the way, or oppos¬ 


es; anything that hinders progress; a hindrance; 
an impediment; an obstruction, physical or moral.®® 

OBSTA PRINCIPIIS. A Latin term meaning with¬ 
stand beginnings; resist the first approaches or en¬ 
croachments.®'^ It is particularly applicable in con¬ 
nection with the duty of the court to guard consti¬ 
tutional rights of citizens see Constitutional Law § 
92. 

OBSTETRICS. See the C.J.S. title Physicians and 
Surgeons § 1, also 46 C.J. p 865 note 41, 

OBSTINATE. Determined; fixed; persistent.®® 
It has been held to be s3nionymous with ‘fi3ull-head- 
ed” see 12 C.J.S. p 558 note 42. 

6 bSTRTJOT. a verb of broad meaning,®® derived 
from the Latin "ob-struo.”'^® The word "obstruct” 
has been variously defined as me an in g to impede 
to hinder72 or prevent from progress to retard*^^ 
the progress of;^® to make the accomplishment of 
difficult and slow;*^® to render more difficult to 
oppose;*^® to check;*^® to resist;®® to be, or come, 
in the way of;®^ to stop.®® The word "obstruct” 


61. U.S.—^Detroit & Windsor Ferry 
Co. V. Woodworth, C.C.A.Mich., 116 
F.2d 796, 797. 

La.—Union Tank Car Co. v. Louisi¬ 
ana Oil Refining: Corporation, 166 
So. 638, 641, 184 La. 121. 

62. U.S.—^Detroit & Windsor Ferry 
Co. V. Woodworth, C.C.A.Mich., 116 
F.2d 795, 797. 

63. U.S.—^Detroit & Windsor Ferry 
Co. V. Woodworth, supra. 

61. U.S.—^Real Bstate-Land Title & 
Trust Co. V. U. S., Pa., 60 S.Ct. 
371, 372, 809 U.S. 18, 84 L.Bd. 642 
—^Becker v. Anheuser-Busch, Inc., 
C.C.A.MO., 120 F.2d 403, 416. 

La.—Union Tank Car Co. v. Louisi¬ 
ana Oil Refining: Corporation, 166 
So. 638, 641, 184 La. 121. 

N.T.—^McAnamey v. Newark Fire 
Ins. Co., 169 N.B. 902, 906, 247 N. 
Y. 176, 66 A.L.R. 1149. 

65. Pa.—Bvans’s Appeal, 68 Pa. 238, 
248. 

66. Webster New Int.D. 

'Obstacle golf course*' see 88 C.J.S. 

p 936 note 1. 

67. Black L.D. 

A maadna. 

U.S.—Cherokee Nation v. State of 
Georgia, 6 Pet, U.S., 1, 32, 8 L.Bd. 
26. 

68 . Fla.—Mitchell v. Mitchell, 107 
So. 630, 631, 91 Fla. 427—^Hudson 
V. Hudson, 61 So. 867, 868, 69 Fla. 
529, 138 Am.S.R. 141, 29 L.R.A.,N. 
S., 614, 21 Ann.Cas. 278. 

''Obstinate desertion" see Divorce 5 
89. 


69. U.S.—U. S. V. Prieth, D.C.N.J., 
251 F. 946, 949. 

70. U.S.—U. S. V. Williams, D.C.Pa., 
28 F.Cas.No.r6,706. 

"Ob-struo*' defined see post p 70 
note 11. 

71. U.S.—Shaffer v. U. S., Wash., 
256 F. 886, 888, 167 C.C.A. 206. 

46 C.J. p 866 note 67. 

72. U.S.—Conley v. U. S., C.C.A. 
Minn., 69 F.2d 929, 986. 

S.D.—^Bathke v. Myklebust, 12 N.W. 

2d 650, 661, 69 S.D. 684. 

46 C.J. p 866 note 64. 

Similarly defined 

(1) To hinder from passing.— 
State V. Knudson, 181 N.W. 400, 401, 
27 S.D. 400. 

(2) To hinder from passing, ac¬ 
tion, or operation.—^U. S. v. Prieth, 
D.C.N.J., 261 F. 946, 949. 

73. U.S.—Conley v. U. S., C.C.A. 

Minn., 69 F.2d 929, 936. 

S.D.—Bathke v. Myklebust, 12 N.W. 
2d 560, 651, 69 S.D. 584. 

74. U.S.—Conley v. U. S., C.C.A. 

Minn., 69 F.2d 929, 936. 

S.D.—^Bathke v. Myklebust, 12 N.W. 

2d 660, 661, 69 S.D. 634. 

46 C.J. P 86'6 note 63. 

75. U.S.—Conley v. U. S., C.C.A. 

Minn., 59 F.2d 929, 936. 

S.D.—Bathke v. Myklebust, 12 N.W. 

2d 560, 651, 69 S.D. 534. 

76- U.S.—Conley v. U. S., C.CA- 

Minn., 69 F.2d 929, 936. 

S.D.—^Bathke v. Myklebust 12 N.W. 

2d 560, 661, 69 S.D. 634. 

77. U.S.—Shaffer v. U. S., Wash., 

266 F. 886, 888, 167 C.C.A. 206. 
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78. Ark.—^Warren v. State, 17 S.W. 
2d 866, 867, 179 Ark. 726. 

Ga.—^Davis v. State, 76 Ga. 721, 722. 

79. U.S.—Conley v. U. S., C.C.A. 
Minn., 69 F.2d 929, 936. 

S.D.—Bathke v. Myklebust 12 N.W. 
2d 660, 661, 69 S.D. 534. 

SO. Ga.—^Davls v. State, 76 Ga. 721, 
722. 

81. U.S.—^U. S. V. Prieth, D.C.N.J., 
261 F. 946, 949. 

S.D.—State v. Knudson, 131 N.W. 

400, 401, 27 S.D. 400. 

Simllaxly defined 

(1) “To be or come in the way of 

. . . as, the bar in the harbor 

obstructs the passage of ships; 
clouds obstruct the light of the sun; 
to cut off the sight of (an object), 
as, the trees obstruct the distant 
hills.”—Silva V. Waldie, 82 P.2d 282, 
286, 42 N.M. 614. 

(2) To build or set up something 
in the way.—^U. S. v. Williams, D- 
C.Pa., 28 F.Cas.No.16,706. 

(3) To place an obstacle in the 
way, or an impediment.—Overhouser 
V. American Cereal Co., 92 N.W. 74* 
76, 118 Iowa 417. 

82. U.S.—Conley v. U. R* RCAL 
Minn., 69 F.2d 929, 936. 

S.D.—^Bathke v. Myklebust, 12: N.W. 

2d 660, 661, 69 S.D. 634. 

46 C.J. p 866 note 64. 

Slxnilaxly stated 

(1) To stop up or close;—^Howardi 
V. Nashville, etc., R. Co., 284 S.W* 
894, 896, 163 Tenn. 6.49». 4!6> A.I 1 .BL 
1630. 
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has also been defined as meaning to interrupt to 
embarrasses^ to frustrate.S5 It has many syno¬ 
nyms of like imports s 

It does not necessarily mean to render impassa¬ 
ble the term implies opposition 'without active 
foree,S8 although it does not imply that the opposi¬ 
tion was in,the end effective.ss 

^^Obstruot^' has been held to be equivalent to, or 
syuon3nnous with, '^ar^' see 9 C.J.S. p 1537 note 44, 
^‘barricade” see 9 CJ.S. p 1649 note 20JL, "cheek” 
see 14 CJ:S. p 1102 note 23.2, "choke” see 14 C.J.S. 
p 1H3 note 641, "clog’' see 14 C.J.S. p 1275, .'blin¬ 
der” see 40 C.J.S. p 400 note 32, "impede” see 42 0. 
J.S. p 400 note 44, ^^cumber” or "encumber” see 42 
C.J.S. p 649 note 41, "interrupt” see 48 C.J.S. p 114 
note .46, "oppose,”90 "resist,”9i ^^etard,”92 and 
"stop.”93 The term has been held to be the equiva¬ 
lent of "to make difficult,” or "to present obstacles 
to the accomplishment of a thing.”9^ 

"Obstruct” has been compared with, or distin¬ 


guished from, "defeat” see 26 C.J.S. p 669 note 49, 
^Tiinder” see 40 C.J.S. p 400 note 34, "impede” see 
42 C.J.S. p 400 note 45, "incumber” or "encumber” 
see 42 C.J.S. p 549 note 42, and "prevent.”95 

"Obstructing” has been held synonymous with 
"cumbering” see 25 C.J.S. p 26 note 61. 

The word "obstruct,” as used in statutes provid¬ 
ing for the prosecution and punishment of persons 
obstructing enlistments see in Army and Navy § 43. 
Obstructing the administration of justice as consti¬ 
tuting contempt is discussed in Contempt § 8; and 
as constituting an offense generally see Obstructing 
Justice § 1 et seq. Obstructing the passage of mail 
as an offense see the C.J.S. title Post Office § 35, also 
49 C.J. p 1187 note 52-p 1188 note 69. 

Phrases, employing the words "obstruct,” "ob¬ 
structing,” and "obstructed,” and as to which more 
recent adjudications have not been found 'see 46 C.J. 
p 866 notes 66-69. 


(2) To block up.—^Howard v. 

Kashvllle, etc.. R. Co., supra. 

83. 'W.'V’a.—^Lamoh y. Gold. 79 S.B. 
728, 730. 72 W.Va. 618. 6X L.RA.. 
N.S., 883. 

84. U.S.—^Doe V. U.- S., Colo., 253 F. 
808. 906. 166 C.C.A..3. 

46 C.J. p 866 note 52. 

8 5. IT,S.—TJ. S. V. Williams, B.C. 
Pa., 28 F.Cas.No.16.706. 

88 . TJ.S.—Conley v, U. S., CCJL 
Minn.. 59 F.2d 929. 936. 


S.D.--Bathke v. Myklebust, 12 N.W. 
2d 550. 551, 69 8.D. 534. 

87. Iowa..—Overhouser v. American 
Cereal Co., 92 N.W. 74, 76, 118 
Iowa 417. 

88 . 'D.S.—XT. S. V. Williams, D.C.Pa., 
28 F.Cas.No.16,705. 

89. U.S.—^U. S. V. Williams, supra. 
46 aj. p 866 note 6.2 [b]. 

90. S.D.—State V. Knudson, 181 K. 
W. 400, 401, 27 S.D. 400. 


91. Ala.—^McAlpine v. State, 97 So. 
612, 613, 19 Ala.App. 391. 

S.D.—State v. Knudson, 131 K.W. 
400, 401, 27 S.D. 400. 

92. S.D.—State V. Knudson, supra. 

93. S.U.—State V, Knttd.Mon, supra, 

94. U.S.—^Deason v. U. S., Tex,, 254 
P. 269. 261, 165 aC.A. 647. 

95. U.S.—U. S. V. Wmianm, D.ai^a., 
28 F.Cas.No.l6,70B. 

46 C.J. p 866 note 59 [d]. 
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OBSTRUCTING JUSTICE 

This Title includes resisting- or obstructing or intimidating an officer or other duly authorized person 
in the execution of process, civil or criminal, or performance of other official act or duty, preventing wit¬ 
nesses from attending or testifying, suppressing evidence, and other acts defeating, impeding, or delaying 
the administration of justice, public or private, not constituting a distinct offense, and attempts to com¬ 
mit such acts; nature and extent of criminal responsibility therefor, and grounds of defense; and pros¬ 
ecution and punishment of such acts as public offenses. 

scatters not in this Title, treated elsewhere in this wcnrk, see DescxiptiTe-Word Indeoc 


Analysis 

L OFFENSES, §§ 1-12 

n. FROSEOXJTION AND PUNISHMENT, §§ 13-22 


L OFFENSES—p 46 

§ 1 . 
2 , 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 , 

12 . 


Sub-Analysis 

Statutory provisions—^p 46 

Resisting or obstructing execution of process—46 

-Persons liable—^p 49 

Refusal to assist in execution of process—^p 50 

Obstructing or interfering with officer in performance of duty—p SO 

-Persons liable—^p 52 

Obstructing or impeding administration of justice—p 52 

Dissuading or preventing witness from attending or testifying—p 53 

Influencing testimony and falsification of evidence—^p 56 

Suppression of evidence—p 57 

Refusal of witness to appear or testify—^p 57 

Miscellaneous offenses—^p 57 


IL PROSECUTION AND PUNISHMENT—p 58 

§ 13. Indictment, information, or complaint—p 58 . . 

14. -Requisites and sufficiency—^p 58 

15. -Issues, proof, and variance—p 64 

16. Defenses—p 65 

17. Evidence—p 66 

18. Trial—p .68 

19. -Questions of law and fact—68 

20. —— Instructions—p 68 

21. —— Verdict—p 69 

22. Sentence and punishment—p 69 

See also descriptive word index in the back of this Yolume 
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OBSTEUCTING JUSTICE 

L OFFENSES 
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§ 1, Statutory Provisions 

The validity of statutory provisions prohibiting the 
obstruction of Justice has been upheld. 

The validity of statutory provisions prohibiting 
the obstruction of justice has been upheld.^ Such 
a statute is not invalid for uncertainty of words 
where the context of the statute renders such words 
clear and definite.^ 

§ 2. Resisting or Obstructing Execution of 
Process 

a. In general 

b. Knowledge and intent 

c. Process resisted 

<L Mode of resisting 

e. Services or execution resisted 

a. In General 

In order that a person may be guilty of the offense 
of resisting or obstructing process, the officer or person 
resisted or obstructed must at the time and place be au¬ 
thorized to execute the process. 

In order that a person may be guilty of the of¬ 
fense of resisting or obstructing process, the officer* 
or person^ resisted or obstructed must, at the time 
and place, be authorized to execute the process. 
Subject to the rule as just stated, a deputy marshal® 
or deputy sheriff® is within the protection of laws 
making it an offense to obstruct or resist an officer 
in the execution of process, as is a special deputy 
authorized by the sheriff to execute a particular 
process;*^ the same is true as to one appointed by 
a justice of the peace under authority of law to act 
as constable,® although the contrary has also been 
held.* 

Common-law offense. Any obstruction of legal 
process by active means, or by the omission of legal 


duty is, at common law, indictable as a misdc- 
meanor.i® 

b. Knowledge and Intent 

A person cannot be convicted of the offense of know¬ 
ingly OP willfully obstructing or resisting an officer unless 
he knew both the officer's official character, and that he 
was endeavoring to execute a lawful process. 

A person cannot be convicted of the offense of 
knowingly obstructing or resisting an officer unless 
he knew both the officer’s official character, and that 
he was endeavoring to execute a lawful process, 
and the rule is the same where, to constitute the 
offense, the act must be willfully done.^* Where 
the statute, in defining the offense, employs the word 
"willfully,” it must appear that defendant resisted 
the execution of the process with an evil intent.^* 

Some statutes in defining the offense do not pre¬ 
scribe, as a constituent element thereof, knowledge 
in accused that the person resisted was an officer 
or that the process or warrant which he was execut¬ 
ing was legal.^^ 

c. Process Resisted 

Where the statute makes It an offense to resist or 
obstruct the execution of any process or warrant, It 
embraces every species of process, legal and Judicial. 

Where the statute makes it an offense to resist or 
obstruct the execution of any process or warrant, 
it embraces every species of process, legal and judi- 
cial,i® whether issued by the court in session, or by 
a judge or magistrate acting in his judicial capacity 
out of court,i® or whether issued by other competent 
authority.^*^ Where the process or warrant appears 
on its face to have issued from competent authority 
and with legal regularity, it is an indictable offense 
to interfere with or obstruct the officer executing 
it,l® notwithstanding any error or irregularity in 


1. IOW61. —state V. Hartungr, SO N. 

W.2d 491» 239 Iowa 414. 

8. Iowa.—State v. Hartung, supra. 

3. Fla.—State ex rel. Price v. Stone, 
175 So. 229, 128 Fla. 637. 

46 C.J. p 868 note 8. 

Officer held anthoxized 
Pa.—<3ommonwealth v. Valvano, 88 
Pa.Dlst. Sc Co. 128, 89 Liack.Jur. 
117. 

4. Fla.—State ex rel. Price v. Stone, 
175 So. 229, 128 Fla. 637. 

46 C.J. P 869 note 4. 

5. U.S.—U. S. V. Martin, D.C.Or., 17 
F. 150. 9 Sawy. 90. 

6. Ala.—^McAlpine v. State, 97 So. 
612, 19 Ala.App. 391. 

La—State v. Titus, 95 So. 106, 152 
La lOlL 


7. Ark.—^Putman v. State, 6 S.W. 
716, 49 Ark. 449. 

46 C.J. p 869 note 7. 

8. Ala—^Parish v. State, 80 So. 474, 
180 Ala 92. 

46 C.J. p 869 note 8. 

9. Vt.—State V. McOmber, 6 Vt. 216. 

la Tt,—State V. Lovett, 8 Vt. 110. 
46 C.J. p 868 note 2. 

11. Ga—^McLendon v. State, 78 S. 

S3. 139, 12 GaApp. 691. 

46 C.J. p 869 note 10. 

la. Idaho.—State v. Winter, 135 P. 

789, 24 Idaho 749. 

46 C.J. p 869 note ll. 

13. U.S.—U. S. V. McDonald, C.C. 
Wls., 26 F.Cas.No.16,667, 8 Biss. 

489. 


Idaho.—State v. Winter, 136 P. 739, 
24 Idaho 749. 

14. La—State v. Perkins, 8 So. 439, 
48 La.Ann. 186. 

15. Ala—^McAlplne v. State, 97 Sok. 
612, 10 AlaApp. 391. 

46 C.J. p 869 note 18. 

16- U.S.—U. S. V. Martin, D.C.Or„ 
17 F. 160, 9 Sawy. 90. 

4$ C.J. p $69 note 14. 

17. U.S.—U. S. V. Mullin, I>.C.Nob., 
71 P. 682. 

46 C.X p 869 note 16. 

18. Colo.—Corpus ourts guoted lu 
Feste V. People, 26 P.2d 177, 93 
Colo. 206. 

46 C.X p 869 note 16. 

iSInowledge of officer that execution 
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the previous issuing of or any imposition prac¬ 
ticed on the court or magistrate in obtaining it^® 
Where the warrant or process is issued by a court 
or officer not having jurisdiction in the premises, 
or where the process or warrant shows the illegal¬ 
ity on its face,22 it affords no protection to the offi¬ 
cer executing it and it is not an offense to interfere 
with or obstruct him while so doing. It has been 
both asserted^® and denied^^ that obstructing execu¬ 
tion of a search warrant, issued without the filing 
of an affidavit, is an offense. An indictment will 
not lie where it appears that the alleged act or acts 
of resistance were done after the process had spent 
its force and was fimctus officio.25 

Necessity for officer to he armed with process. 
Resisting or obstructing the execution of process 
can take place only where the officer was actually 
armed with process for execution at the time of the 
alleged resistance or obstniction.2® 

Necessity for process to be in writing. In order 
to constitute the offense of resisting or obstructing 
legal process, the process constituting the officer’s 
authority should be in writing.27 This, however, is 
not necessary under all circumstances,2 2 and it has 
been held that the word "process,” as used in a stat¬ 
ute, is equivalent in meaning to the sheriff’s official 
aulhority.22 A statute making it an offense to re¬ 
sist or obstruct an officer while executing or serv¬ 
ing an order of the court is broad enough to in¬ 


clude any legal and valid order, written or verbal, 
issued by any court of competent jurisdiction.^® 

Distress warrant. Unless otherwise provided by 
statute, a landlord’s distress warrant is not such le¬ 
gal process as subjects a person resisting or ob¬ 
structing it to an indictment 21, 

Time of resistance. The alleged acts of resist¬ 
ance or of obstruction must have been done while 
the officer was executing, or attempting to execute, 
the process.22 

d. Mode of Resisting 

(1) In general 

(2) Interfering with property levied on 
(1) In General 

Generally, In order to constitute the offense of resist¬ 
ing or obstructing an officer In the execution of process, 
the means used must be moi^e or less forcible, but the 
use of actual force or direct violence. Is not necessary. 

Generally, in order to constitute the offense of re¬ 
sisting or obstructing an officer in the execution of 
process, the means used must be more or less forci¬ 
ble,22 and actual or constructive force mu^ be 
used,2^ especially where the statute limits the of¬ 
fense to resistance alone,22 or where the statute, in 
defining the offense, uses the term "forcibly ;”2 2 
but an impediment or hindrance interposed to the 
execution of the process may be sufficient to con¬ 
stitute the offense without the use of actual force 


issued on void Judgment as de¬ 
fense see infra § 16. 

10. Colo.—Corpus Juris quoted in 
Peste V. People, 25 P.2d 177, 93 
Colo. 206. 

46 C.J. P 870 note 17. 

aa N.H.—State v. Weed, 21 N.H. 
262, 53 Am.D. 188. 

46 C.J. P 870 note 18. 

ai. Va.—^Marshall v. Common¬ 
wealth, 125 S.E. 329, 140 Ya. 541. 

46 C.J. P 870 note 19, 

aa. Miss.—Beaton v. State, 102 So. 
175, 137 Miss. 164. 

46 C.J. p 870 note 20. 

as. Ark.—^Appling v. State, 128 S 
W. 866, 95 Ark. 185, 28 Ii.R.A.,N.SH 
548. 

04. U.S.—^Dovel V. U. S., C.C.A.I1L, 
299 F. 948. 

46 C.J. p 870 note 22. 

as. Ala.—McGehee v. State, 26 Ala. 
154. 

20 , Fla.—Corpus Juris cited in 
Licata v. State, 24 So.2d 98, 156 
Fla. 692. 

Pa. —Commonwealth v. Sheaffer, 11 
Pa.Dist & Co. 552. 

46 C.J. P 870 note 24. 

07. Pa.—Commonwealth v. SheaiCer, 
supra. 


Tenn.—^Maverty v. State, 10 Lea 729. | 
46 C.J. p 870 note 25. 
aa Bemoval of person from court 
room 

An oral order of the court to re¬ 
move from the court room a person 
who» has disturbed the proceedings 
of the court comes within the mean¬ 
ing of a statute making it an offense 
to resist an officer in the execution 
of process.—U. S. v. Terry, D.C.Cal., 
41 P. 771. 

29. Idaho.—People v. Nash, 1 Idaho 
206. 

30. La.—State v. Bunnington, 102 
So. 478, 157 La. 369. 

46 C.J. p 870 note 28. 

31. Pa.—Commonwealth v. Nichole, 
4 Pa.Blst. 318. 

32. TJ.S.—Coleman v. U, S., C.C.A. 
Ky., 268 P. 468. 

46 C.J. p 870 note 82. 

3a Ga.—^McBride v. State, 24 S.B. 

2d 185, 68 Ga.App. 755. 

46 C.J. P 871 note 84. 

"Obstmot” and "oppose" 

The word “obstruct,” as used in a 
charge of obstructing an officer in 
the service of process, implies more 
active striving and force than the 


word “oppose.”—Speck v. State, Ala. 
App., 41 So.2d 198, certiorari denied, 
Sup., 41 So.2d 200. 

34. Ala.—Caldwell V. State, 28 So.2d 
876, 32 Ala.App. 228. 

"Oppose” and "resist” 

The words “oppose” and "resist” 
within statute, making it an offense 
for any person knowingly to oppose 
or resist any officer in serving legal 
writ, are synonsonous and contem¬ 
plate the ,use of either actual or 
constructive force against the offi¬ 
cer who is making an effort to serve 
or execute legal writ.—Caldwell v. 
State, supr€L 
Refusal to take papers 

Refusal of defendant to take man¬ 
ual possession of papers or to allow 
them to be placed in the bosom of 
her dress did hot support conviction 
xmder statute making it an oftense 
knowingly to “oppose” or “resist” 
officer in executing process.—Cald¬ 
well V. State, supra. 

35. Wis.—State v. Welch, 87 "WIb. 
196. 

46 O.J. P 871 note 85. 

36. Pa.—Commonwealth v. Frank- 
feld, 173 A. 884, 114 Pa.Super. 262. 

46 C.J. P 871 note 36. 
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or direct violence*^^ Wliile it is always, enough 
that the oflGicer was prevented by the exercise of 
personal violence on the part of accused,®** mere 
threats,®® imless accompanied by a present ability 
and apparent mtention to execute them,^® or verbal 
remonstrances unaccompanied by threats or’ incite¬ 
ment to resistance,do not constitute the offense. 
It is not necessary to constitute the offense that the 
officer actually shall be assaulted,^® or beaten and 
wounded,^® or that the obstruction shall be sufficient 
to prevent the officer from executing the process.**^ 
Resisting the execution of process by the use of a 
deadly weapon is specifically made an offense by 
some statutes.^® 

Direct or indirect. In order to constitute the of- 
fense of obstructing, resisting, and opposing an of¬ 
ficer in the execution of process.it is necessary that 
the officer himself shall be opposed or. impeded, and 
' it is not enough that the process with which he is 
armed is impeded or obstructed, or its execution de¬ 
feated,^® especially where the statute denounces re¬ 
sistance alone.®7 Consequently the offense is not. 
committed where property is merely concealed.^® 
However, it has been held that, where the statute 
"denounces willful acts of obstruction as well as re¬ 
sistance, the employment of direct means is not Nec¬ 
essarily impHed, and it is violated whenever execu-' 
tion of process is prevented by interposing indirect, 
‘or circuitous impediments.^® 

(2) Interfering with Property. Levied on 

Any forcible Interference with the possession of an 
officer, even on the part of the real owner, constitutes 
the offense of obstructing the execution of legal process. 


Any forcible interference with the possession of 
an officer acting in good faith and on reasonable 
grounds, even on the part of the real owner of the 
property, who is a stranger to the writ, constitutes 
the offense of obstructing the execution of legal 
process;®® but the offense is not committed where 
the custodian of the property voluntarily delivers 
it to, defendant on a demand made without deceit 
or fraud,®! or where the property, when taken, is 
not in ^e actual custody of the officer or his 
agent.®®. It has, however, been held that a mere 
trespass on property after levy, without violence,®® 
or a rescue thereof,®^ does not constitute the of¬ 
fense. In order to constitute the offense of taking 
property from an officer holding it under process of 
law, denounced by some statutes, it is not necessary 
that the taking be accompanied by a breacli of the 
peace.®® 

e. Services or XSzeention Resisted 

(1) In general 

(2) Arrest or search made in unlawful 

manner 

(3) Levy on exempt property 

(4) Levy on property of third person 

(1) In General 

A person who resists or obstructs an officer holding 
attached property after seizure, or making a sale under 
an execution, or delivering property to the purchaser 
thereat, commits the statutory offense of resisting or 
obstructing execution of process. 

A person who resists or obstructs an officer hold¬ 
ing attached property after seizure,®® or making a 
sale under an execution,®’^ or delivering property to 


87. Ala.—Speck v. State, App., 41 
So.2d il98. certiorari denied. Sup., 
41 So.2d 200. 

46 C.J. p 870 note 33. 

' BefnsdiLff to move from 'bed 

Where officers under the authority 
of a search wari^t Wei^ enffaged 
in searching home of husband, and 
wife, and when* officer started’ to 
search bed the' wife laid down on the 
bed and refused to move and hus¬ 
band told officer to keep his hands 
off bed and to get out, the husband 
arid wife were guilty of "'resisting*' 
an officer in his attempt to execute 
search warrant.—Speck v. State, su¬ 
pra. 

- 8a Kan.—State v. Tannyhill, 135 P. 
674, 90 Kan. .698, 47 Li.R.A.,N'.S., 
1146. 

46'C;.Xpg71riote37. . 

39. Ga.—McBride v. State, 24 S.B. 
2d 136, $8 GajVpp. 755. 

46. C.J. p 87X .riote 38. 

40. Ga.—McBri4^ V. State, supra. 


Pa.—Commonwealth v. Prankfeld, 
173 A. 834, 114 Pa.Super. 262. 

46 C.J^ p 871 note 89. 

41. Pa.—Commonwealth v. Prank¬ 
feld, supra. 

4a La.-^State v. Titus, 96 So, 106, 
162 La. 1011. 

4-6 C.J. p 871 note 40. 

43. La.—State v. Titus, supra. 

44. Ind,—State v. Gilbert, 21 Ind. 
474. 

46. Ark—Patterson v. State, 217 S. 
W. 480, 141 Ark. 422. 

46 C.J. p 871 note 43. 

4a Ala!—Caldwell y. State, 23 So.2d 
876, 82 Ala.App, 228. 

Ark.—Warren v. State, 17 S.W.2d 
866i 179 Ark. 726. 

46 C.J. p 872 note 46. 

47. Wis.—State v, Welch, 87 Wls, 
196. 

46;C.J. p 872 note 46. 

45. Ala.—Crumpton v. Newnoan, 12 

‘ Ala. 199, 46 Am.D. 251. I 


49. tJ.S.—U. S. V. McDonald, C.C. 
Wls., 26 P.Ca8.No.l6.667, 8 Bias. 
439. 

46 C.J. p 872 note 48. 

50. Kan.—State v. Tannyhlll, 136 P. 
674, 90 Kan. 698, 47 

1146. 

61- Kan.—State v. Tannyhill, supra. 

62. Okl,—Ratcllir V. State, 158 P. 
293, 12 OkI.Cr. 448. 

46 C.J. p 872 note 53. 

63. Tonn.—Parris v. State. 14 Lea 
296. 

54. Tenn.—^Parris v. State, supra. 

65. S.D.—State v. Johnson, 149 NT. 

W. 730, 34 S.D. 601. 

4*6 C.J, p 872 note 67* 

56- S.D.—State v. Johnson, 149 K* 
W. 730, 34 S.D. 601. 

46 aj. p 872 note 68. 

67- Pa.—Commonwealth v, Prank¬ 
feld, 173 A. 834, 114 Pa,Super. 262. 
46 C.J. p 872 note 59. 
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the purchaser thereat,58 commits the statutory of¬ 
fense of resisting or obstructing execution of proc¬ 
ess. The owner of a crop on which an attachment 
has been levied but which has been left in his care 
does not commit the offense by gathering the crop 

and disposing of it.58 

c; 

Levy on Sunday. Where a writ conveys no au¬ 
thority to an officer to seize property oii Sunday, a 
recapture on the same day of the property so seized 
does not constitute the offense of resisting or ob¬ 
structing the execution of process.50 

(2) Arrest or Search Made in Unlawful 

Manner 

Generally, the offense of resisting the execution of 
process is not committed by resisting an arrest or search 
being made in an unlawful manner. 

Generally, the offense of resisting the execution of 
process is not committed by resisting an arrest®^ or 
a search®^ being made in an unlawful manner; but 
it has been held that, even where an arrest is being 
made in an unlawful manner, one who, from mo¬ 
tives of revenge®^ or for the purpose of intimidating 
the officer, 84 and not for the purpose of self-de¬ 
fense, 85 forcibly attacks the officer seeking to make 
the arrest is guilty of resisting the officer. 

(3) Levy on Exempt Property 

A debtor may, without rendering himself liable for 
resisting or obstructing the execution of process, use 
reasonable force to resist the attempt of an officer to a 
levy, by virtue of an attachment, on exempt property. 

A debtor may, without rendering himself liable 
for resisting or obstructing the execution of process, 
use reasonable force to resist the attempt of an offi¬ 
cer to a levy, by virtue of an attachnjent,. on ex¬ 
empt property.86 So, too, where exempt property, 
the attachment of which is forbidden by statute, is 
taken by an officer, the owner may use reasonable 
force to retake it.87 

58. Ga.—Mitchell v. State. 28 S.E. 

916, 101 Ga. 678. 

59. Ark.—^Warren v. State, 17 S.W. 

2d 866, 179 Ark. 726. 

60. wnt of replevin . . 

Neb.—Bryant v. State, N.W. 406, 

16 Neb. 661. 

61. Ark.—^Patterson v. State, 217 S. 

W. 480, 141 Ark. 422. 

Pa.—Commonwealth v. Sheaffer, . 11 
Pa.Dlst. & Co. 662, 

46 ax p 872 note 61. 

Resistingr unlawful arrest cus ob¬ 
structing: or interfering with offi¬ 
cer in performance of duty see in¬ 
fra § 6. 

62. U.S.—^U. S. V. Sands, D.C.Wash., 

14 F.2d 670—Dovel v. U. S., GOA. 

Ill., 299 F. 948. 

46 C.X p 872 note 62. 

67 C.XS.—4 


(4) Levy on Property of Third Person 

There Is authority which holds that the owner of 
personal property by maintaining his possession against 
an officer who attempts to seize the property by virtue 
of process directed against another does not make him¬ 
self amenable to prosecution for resisting or obstructing 
the execution of process, but It has also been held that 
such an owner commits the offense where the officer is 
acting In good faith and on reasonable grounds believes 
the property to be that of the debtor. 

There is authority which holds that the owner of 
personal property may maintain his possession, using 
no more force than is necessary, as against an officer 
who attempts to seize the property by virtue of 
process directed against another, and not make him¬ 
self amenable to prosecution for resisting or ob¬ 
structing the execution of process, 88 but it has also 
been held that the owner of property who maintains 
his possession by force against an officer attempting 
to seize it under lawful process against another 
commits the offense of resisting or obstructing the 
execution of process where the officer is acting in 
good faith,89 and on reasonable grounds believes 
the property to be that of the debtor one who 
wishes to maintain his possession must resort to an 
appropriate legal remedy.*^! Under either view a 
garnishee claiming goods in his hands, either on be¬ 
half of himself or another, is not guilty of resist¬ 
ing the execution of process, where he prevents the 
sheriff from seizing such goods by virtue of a writ 
of attachments^ 

I 3 . - Persons Liable 

As a general rule, any person who obstructs an offi¬ 
cer while executing or attempting to execute legal process 
may be prosecuted therefor. 

As a general ruk, any person who interferes with 
or obstructs an officer while executing, or attempt¬ 
ing to execute, legal process may be prosecuted 
therefor.ss Thus, where an officer levies on per¬ 
sonalty by process against the person in whose pos- 

68. Ark.—Oliver v. State, 17 Ark. 
608. 

46 ax p 873 note 69. 

68. N.H.—State v. Richardson, 83 
N.H. 208, 75 Am.D. 173. 

4*6 ax p 873 note 70. 

70. U.S.—U. S. V. McDonald, GG 
P.Cas.No.16,667, 8 Biss. 

439. 

Ohio.—^Farls v. State, 3 Ohio St. 169. 

71. ' N.H^State v. Richardson, 83 
N.H. 208, 75 Am.D. 173. 

Vt.—State v. Downer, 8 Vt 424, SO* 
Am.D. 482. 

72. S.C;—State v. Berry,’ 23 S.GXj. 
216. 

Kan.—State v. McCaxty, 179, P.. 
309, 104 Kan. 801,. 3 A.UR. .1283. 
46 GX p 878 note 76. , . . 


Resisting unlawful search as ob¬ 
structing or interfering with offi¬ 
cer in performance of duty see in¬ 
fra S 

63. Del.—State v. Dennis, 43 A. 261, 
16 Del. 483. 

64. Ark.—^Patterson' v. State, 217 S. 

. W. 480, 141 Ark. 422. 

46 GJ. p 872 note 64. 

65. Ark.—^Patterson v. State, 217 S. 
W. 480, 141 Ark. 422. 

Del.—State v. Dennis, 43 A. 2.61, 16 
Del. 433. 

66. Mich.—People ▼. Clements, 86 
iN.W. 792, 68 Mich. 665, 13 Am.S.R..j 
873. 

67. Conn.—State v. Hartley, 52 . 
616. 75 Conn. 104. 
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session it is, interference with such officer by a third 
person claiming to own the property renders him 
guilty of the offense.^^ The offense of taking prop¬ 
erty from an officer holding it under process of 
law, denounced by some statutes, may be committed 
by anyone without reference to his ownership or 
claim and one claiming the property must as¬ 
sert his claim by legal proceedings.^® 

§ 4. Refusal to Assist in Execution of Process 

In accordance with statutory provisions, a private 
person duly summoned by an officer, having legal author¬ 
ity, to assist him In the execution of process may be 
guilty of a criminal offense for refusing to obey the 
summons. 

In accordance with statutory provisions, a pri¬ 
vate person duly summoned by an officer, having le¬ 
gal authority, to assist him in the execution of proc¬ 
ess may be guilty of a criminal offense for refusing 
to obey the summons,^^ unless it appears, from all 
the circumstances, that an attempt to execute the 
process, or to aid therein, would have been futile, 
as well as dangerous, to the life and limb of such 
private person,*^® or where the requested person is 
practically unable to assist through sickness.79 

§ 5. Obstructing or Interfering with Officer 
in Performance of Duty 

a. In general 

b. Mode of resisting 

a. In General 

In order to constitute the offense of resisting or ob¬ 


structing an officer In the performance of his duty, the 
person resisted must be an officer within the protection 
of the laws, actually performing a duty pertaining to his 
office at the time of the resistance or obstruction, and his 
status as an officer must be known to the person resist¬ 
ing or obstructing. 

Resisting or obstructing an officer in the per¬ 
formance of an official duty is an offense at com¬ 
mon law®® and under statutes affirming, modifying, 
or extending the common-law rule.®^ In order to 
make out the statutory offense of resisting or ob¬ 
structing an officer in the discharge of his duty, it 
must be shown that the person so resisted or ob¬ 
structed was such an officer as is within the pro¬ 
tection of the statute.®^ A person may not resist 
an arrest being made by a private citizen acting on 
behalf of the state in accordance with statutory au¬ 
thorization, and, if he resists, he wilH suffer for the 
ordinary consequences of his act.®® 

Performance of official duty. In order to consti¬ 
tute the offense of resisting or obstructing an officer 
in the performance of a duty, it must appear that the 
officer at the time of the resistance or obstruction 
was actually performing a duty pertaining to his of¬ 
fice,®^ and an act which may, in its remote conse¬ 
quences only, prevent the officer from performing 
his official duty docs not constitute the offense.®® 
If he was attempting to perform a duty not enjoined 
by law on him and peculiar to his office,®® or was 
acting in the given case without the necessary legal 
process®*^ or authority,®® as, for instance, where he 
makes an unlawful arrest®® or makes an unlawful 


74. Kan.—State v. Tannyhlll, 136 P. 
674, 90 Kan. 598, 47 Li.R.A.,N.S., 
1146. 

Mich.—People v. Smith, 90 N.W. 666, 
131 Mich. 70. 

75. N.Y.—People v. Booth, 102 N.T. 
S. 62. 52 Mlsc. 340, 20 N.T.Cr. 480. 

46 ax p 873 note 79. 

76. S.D,—State v. Johnson, 149 N. 
W. 780, 34 S.D. 601. 

77. Ala.—Suell v. Derricott, 49 So. 
895. 161 Ala. 259, 28 L.R.A.,N.S., 
996, 18 Ann.Ccus. 686. 

46 C.X p 873 note 81. 

7a Al€u—^Dougherty v. State, 17 So. 
898, 106 Ala. 63. 

76. Ark.—Greenwood v. Smothers, 
146 S.W. 109. 103 Ark. 158. 

80. Ala.—Speck v. State, App., 41 
So.2d 198, certiorari denied. Sup., 
41 So.2d 200. 

Ky.—^Loveless v. Commonwealth, 43 
S.W.2d 348, 241 Ky. 82. 

N.J.—State V. WyckofE, 149 A. 124, 
8 K.J.M]sc. 149. 

81. Ala>-Speck v. State, App., 41 
So.2d 198, certiorari denied. Sup., 
41 -So.2d 200. 


Mich.—^People v. Arnett, 214 N.W, 
281, 239 Mich. 123. 

N-.J.—State V. Wyckoff, 149 A. 124, 8 
N.XMIsc. 149. 

82. U.S.—Sparks v, U. S., C.C.A. 
Tenn., 90 P.2d 61. 

46 C.X P 874 note 84. 

Oflloers held protected nuder stat¬ 
utes 

(1) Member of city police force.— 
City of St, Louis v. Langeneckert, 
Mo.App., 210 S.W.2d 786. 

(2) Prohibition agents.—Moore v. 
U. S., C.C.A,Fla., 67 P.2d 840—Lein- 
inbach v. U. S., C.aA.Pa.. 38 P.2d 
442, certiorari denied 60 S.Ct 466, 
281 U.S. 767. 74 L.Bd. 1175. 

<8) Other officers see 46 CJ. p 874 
note 84 [b]. 

83. Oal.—^People v. Score, 120 P.2d 
62, 48 Cal.App.2d 495. 

84. Arlz.—Corpus Juris guoted in 
Platt V. Greenwood, 69 P.2d 1032, 
1036, 60 Ariz.,15S. 

N*.T.—^People v. Richter, 40 N.T.S.2d 
751, 266 App.Div. 767, affirmed 61 
N.B.2d 690, 291 N.T. 161, 160 A.L. 
R. 560. 

46 ax p 874 note 87. 
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Federal offloev rendezi&ar service to 
state 

Rendition of service by federal 
officer, solely in aid of administra¬ 
tion of a state law authorizing com¬ 
pulsory tuberculin cattle tests, is 
not performance of a federal duty 
within statute denouncing Interfer¬ 
on^ with officer or employ<;o of Bu- 
reeffi of Animal Industry,—Whlpp v. 
U. S., aaA.Ohio, 47 F.2d 496. 

85. vt—State V. Lovett, 3 Vt. 110. 

88. Ark.—^Herdison v. State, 266 S. 
W. 84, 166 Ark. 33. 

46 C.J. p 874 note 89, 

87. XT.S.—Sparks v. U. S., CC-A, 
Tenn., 90 F.2a 61. 

N.T.—People v. McCarthy, 87 N.T.S. 

2d 560, 188 Mise, 132. 

46 C.J. p 874 note 90. 

88a AHz.—Corpus Jazls gnoied In 
Platt V. Greenwood, 69 P.Sd 1032, 
1036, 50 Ariz. 158. 

La.—City of Monroe v. Ducas, 14 So. 

2d 781, 203 h&, 974. 

46 C.J. p 874 note 91. 

89. U.S.—Brown v. U. S,, CC.A. 
Fla., 47 F.2d 681. 

Ariz.—Corpus Juris gnoted in Platt 
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search and seizure nnd-er particular circumstances,*® 
one who opposes him therein is not guilty of the of¬ 
fense ; but it has been held that the offense may be 
committed where a person uses a deadly weapon to 
resist a search of his motor vehicle without a war¬ 
rant by persons he knows to be officers.®^ A person 
is not guilty of the offense by resisting arrest where 
the ofi&cer making the arrest has not informed him 
of the nature of the offense and the intention to ar¬ 
rest,*2 unless the opportunity to inform him is lack¬ 
ing or the person knows that the officer has a war¬ 
rant,®® or the person is in the actual commission of 
a public offense in the presence of the officer.®^ 

When it clearly appears that the officer was, when 
obstructed, in the performance of a duty enjoined 
on him by law, the person who so obstructed him is 
guilty of the offense,®® unless an omission in the 
statute requires the application of a different rule.®® 

Knowledge of official status. As a general rule, 
in order to constitute the offense of resisting or ob¬ 
structing an officer it is essential that accused have 
knowledge that the person obstructed is an officer;®*^ 
and consequently it is incumbent on an officer, seek¬ 
ing to make an arrest, to disclose his official char¬ 


acter, if not known to the offender;®® but, where 
the statute sets forth the elements of the offense 
and does not include such knowledge, it has been 
held that such knowledge is unnecessary.®® 

b. Mode of Resisting 

, The offense of obstructing or Interfering with an 
officer In the performance of his duty may be committed 
without any physical obstruction or Interference, but It 
has also been held that In order to constitute the offense 
there must be some opposition by direct action and 
forcible or threatened means. 

The offense of obstructing or interfering with an 
officer in the performance of his duty may be com¬ 
mitted without any physical obstruction or interfer¬ 
ence,^ but it has also been held that in order to con¬ 
stitute the offense there must be some opposition by 
direct action and forcible or threatened means.® It 
is not necessary that there be an assault on the offi¬ 
cer,® nor, as has been said, need the officer be as¬ 
saulted, beaten, or wounded.** Under the express 
provisions of some statutes a person, in order to be 
guilty of the offense, must use either violence, force, 
or threats.® 

Various acts have been held to constitute the of¬ 
fense,® such as blocking by defendant, with his body, 


T. Greenwood, 69 P.2d 1032, 1035, < 
60 Ariz. 158. 

CaL—People v. Perry, 180 P.2d 465, 
79 Cal.App.2d Supp. 906. 

La.—City of Monroe v. Lucas, 14 So. 

2d 781, 203 La. 974. 

N.T.—^People v. O’Connor, 178 N.EJ. 
762, 257 N.T. 473—-People v. Mc¬ 
Carthy, 67 N.T.S.2d 660, 188 Misc. 
132. 

Utah.—State v. Beckendorf; 10 P.2d 
1073, 79 Utah 860. 

46 C.J. p 874 note 92. 

90. U.S.—Brown v. U. S., C.C.AFleu, 
47 F.2d 681—U. S. v. Hallowell, 
D.C.Wash., 271 P. 795. 

46 CJ. p 874 note 98. 

Snl&oiexLoy of wazrMLt 

<1) Search warrant, in order to 
form basis of prosecution for ob- 
structinfir officer in performance of 
his duties, must conform to con¬ 
stitutional and statutory require¬ 
ments under which it was issued.— 
Sparks v. U. S., C.C.A.Tenn., 90 F.2d 
61. 

(2) The search warrant is to be 
construed liberally in favor of ac¬ 
cused.—Sparks v. U. S., supra. 

91 . Assault with shot^rna. 

If defendant knew that person 
stopping: defendant’s truck was fed¬ 
eral officer, even thougrh defendant 
also knew that officer was planning 
to search truck without warrant, de¬ 
fendant had no right to assault 
officer with a shotgun.—^Palmquist 
V. U. S., C.CJLFla., 149 F.2d 862, cer¬ 


tiorari denied 66 fi.Ct. 33, 826 U.S. 

727, 90 L.Bd. 431. 

92. Ky.—Johnson v. Commonwealth, 
42 S.W.2d 841, 240 Ky. 337—Me- 
George v. Commonwealth, 86 S.W. 
2d 630, 287 Ky. 368. 

Utah.—-State v. Beckendorf, 10 P.2d 
1073, 79 Utah 860. 

93. Ky.—Johnson v. Commonwealth, 
42 S.W.2d 341, 240 Ky. 337. 

94- Ala—^Lakey v. State, 134 So. 

I 456, 24 AlaApp. 273. 

95. Wash.—State v. Pope, 103 P,2d 
1089, 4 Wash.2d 394, 129 A.L.R. 
240. 

46 C.J. P 874 note 94. 

Lawful arrest 

U.S.—Cook V. U. S., CJCJLMiss., 117 
Fj2d 874. 

Ala—^Lakey v. State, 184 So. 466, 
24 AlaApp. 273. 

Mich.—^People v. Arnett, 214 N.W. 
231, 239 Mich. 123. 

N.C.—State v. Corpening, 178 SM 
664, 207 N.C. 806. 

Va—Galliher v. Commonwealth, 170 
734, 161 Va. 1014. 

Lawful search or seisnre 

U.S.—Sparks v. U. S., C.CA..Tenn., 
90 P.2d 61. 

96. Iowa—State v. Lovell, 28 Iowa 
304. 

46 C.J. p 876 note 95. 

97. U.S.—Sparks v. U. S., C.C.A 
Tenn., 90 P.2d 61. 

Wash.—Corpus Taxis quoted in State 
V. Bandy, 2 P.2d 748, 749, 164 
Wash. 216. 

46 CJ. P 874 note 85. 

51 


9& Wash.—Corpus Juris quoted in 
State V. Bandy, 2 P.2d 748, 749; 
164 Wash. 216. 

46 CJ. P 874 note 86. 

99. U.S.—U. S. V. Combs, D.C.Ky., 
73 P.Supp. 813. 

Va.—Jones v. Commonwealth, 126 
S.B. 74, 141 Va 471. 

1. Mo.—^Perkins v. Wilcoac, 242 S.W, 
974, 294 Mo. 700. 

46 C.J. p 876 note 96. 

“Obstruct” 

Under statute providing that any 
person who willfully delays or ob¬ 
structs any public officer in the dis¬ 
charge or attempted discharge of 
any duty of his office shall be guilty 
of a misdemeanor, ^'obstruct” means 
to hinder or prevent from progress; 
check, stop; also to retard the 
progress of; make the accomplish¬ 
ment of difficult and slow.—^Bathke 
V. Myklebust, 12 N.W.2d 560, 69 aD, 
684. 

3. Va—Jones v. Commonwealth, 
126 S.B. 74, 141 Va 471. 

46 C.J. p 876 notes 9, 10. 

3. S.D.—State v. Knudson, 131 N. 
W. 400, 27 S.L. 400. 

4. Ohio.—Campf v. State, 88 N.I3, 
887, 80 Ohio St 321. 

46 C.J. p 875 note 98. 

5. Ky.—^McGeorge v. Common¬ 
wealth, 36 S.W.2d 630, 287 Ky. 
858—^Anderson v. Commonwealth, 
22 S.W.2d 599, 232 Ky. 169. 

6. Obsimotlng dtras fruit inspec* 
tor 

Unauthorized placing of compound 
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the entrance of policemen, to a place which he ad¬ 
mitted to the policemen he was using for pool sell¬ 
ing;^ destruction of milk by a dealer to prevent in¬ 
spection as to purity by.an officer;^ exhorting fol¬ 
lowers to resist oflficers in execution of an ordi¬ 
nance;^ refusal of person when arrested for speed¬ 
ing to give his name and attempting to push from 
his automobile the arresting officer;^® refusing to 
obey and surrender, when arrested and use of 
forcible means in the presence of the ofRcer to in¬ 
terfere with his custody of property.^^ The offense 
has been held not to he committed by the act of a 
person in running away from an officer attempting 
to . arrest him,^® or. in cursing an officer.!^ Merely 
advising another to refuse to permit officers to seize 
intoxicating liquor found while executing a search 
warrant, the advice not being acted on, is not pre¬ 
venting the performance of an official duty by 
threats or violence.^® 

Intent. In order to constitute the offense of will¬ 
fully obstructing or interfering with an officer the 
general rule is that there must be some other acts 
clearly indicating an intention on the part of ac¬ 
cused to prevent the officer from performing his 
duty,i« although it has been held that no specific in¬ 
tent to violate the law need be shown,l7 since it is 
sufficient if the officer has been knowingly and will¬ 
fully obstructed.!® 

§ 6. -Persons Liable 

As a general rule, any person who Interferes with 


Is guilty of the offense. 

As a general rule, any person who interferes with 
or obstructs an ofiScer in the performance of his du¬ 
ties,^9 including anoliier officer,20 is guilty of the 
offense. While in some cases third persons may 
lawfully intervene to prevent a fight or other breach 
of the peace, accompanied by violence,®'- one is not 
justified in opposing an officer of the law, who is 
attempting to discharge his duties peaceably, with 
or without legal process.®® However, follo%ving the 
rule that a person may resist an illegal arrest, as 
discussed supra § S, it has been held that no person 
can be punished for resisting the illegal arrest of 
another.®® 

§ 7. Obstructing or Impeding Administration 
of Justice 

^Obstructing Justice" means Impeding or obstructing 
those who seek justice In a court, or those who have 
duties or powers of administering Justice therein. It 
Is an offense at common law and under some statutes 
to obstruct the due administration of Justice. 

The phrase "obstructing justice” means impeding 
or obstructing those who seek justice in a court, or 
those who have duties or powers of administering 
justice therein.®^ It is an indictable offense at com¬ 
mon law to obstruct the due administration of jus¬ 
tice,®® and this is also made an offense by some stat¬ 
utes.®® 


in citrus fruit juice which citrus 
fruit Inspector is preparing to ana¬ 
lyze, thereby producing chemical or 
physical change, is an offense with¬ 
in a statute providing that it shall 
be unlawful for any person to ob¬ 
struct or resist any authorized in¬ 
spector in the performance or dis¬ 
charge of any duty imposed on or 
reguired of him by law;—Johnson 
V. State, US So. 863, 99 Fla. 1311. 
Beftisal to leave premises or sar. 
re^ex keys 

* Refusal of employee of state 
schodl for deaf to leave preihlses 
after notified of his discharge and 
refusal to deliver keys and school 
property to superintendent consti¬ 
tuted violation of statute relating to 
obstructing a public officer.—^Bathke 
V. Myklebust, 12 N.W.2d 650. 69 S.D. 
584. 

7. N.T.—People v. Frank, 180 N.T.S. 

867, 78 Misc. 1, *26 N.T.Cr. 808. 

& Puerto Rico.—^People t. Rivera, 
25 Puerto Blco 700. 

9. Mich;—People v. King, 210 N.W. 

.285r285 Mich. 406, 48 A,LuR. 742. 
l<ki Cal.—People v. Martensen, 245 

• P. 1101, 76 CaLApp. 768. 


11. Philippine.—^U. S. v. Resaba, 1 
Philippine 811. 

12. Ohio.—Campf v. State, 88 N.F. 
887, 80 Ohio St. 321. 

18. Ky.—Anderson v. Common¬ 

wealth, 22 S.W.2d 699, 282 Ky. 169. 
Va.~Jones v. Commonwealth, 126 
S.H. 74, 141 Va. 471. 

14. Ky.—McGeorge v. Common¬ 

wealth, 86 S.W.2d 680, 287 Ky. 868. 

15. OkL—^Hawthorn v. State. 164 P. 
184, 13 Okl,Cr. 289. 

* 

18. Ky.—^McGeorge v. Common¬ 

wealth, 85 S.W.2d 630, 287 Ky. 
368. 

46 C.J. p 876 note lA 

17. TJ.S.—U. S. V. Combs, D.CKy., 
78 F.Supp. 818. 

46 C.J. p 876 bote .l5. 

18. Ohio.—In re Smith, 14 Ohio 
N.P.,N.S., 497. 

19. Wash.—State v. Pope, 108 P.2d 

1089, 4 Wash.2d 894, 129 A.Ii.R. 

240. 

46 C.J. p 876 note 21. 

20n U.S.—XT. S. V. Conway, C.CXN.T., 
6 F. 49, 18 Blatchf. 566. 

46 C.J. P 876 note 22. 
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21. W.Va.—State ▼. Host, 118 S.HL 
919, 91 W.Va. 659. 

22. W.Va.—^State v. Best, supra. 

23. Ariz.—^Platt V. Oroeswood, 69 
P.2d 1032, 59 Ariz. 158 

46 C.J. p 876 note 

2A Mich.—Corpus Juris guotsd is 
People V. Ormsby, 17 N.W.2d 187, 
190, 310 Mich. 291. 

46 C.J. p 868 note 1. 

25. Ky.—Corpus Juris cited in, Love¬ 
less V, Commonwealth, 48 S.W.2d 
348, 241 Ky. 82. 

Miss.—Corpus Juris guoted ba In re 
Franklin, 188 So. 307, 823. 

46 C.J. p 876 note 27. 

26. Md.—Romans v« State, 16 A.2d 
642, 178 Md. 588, certiorari denied 
Romans V. State of Maryland, 6X 
S.Ct 732, 812 U.S. 695, 86 Ii.Ed. 
1131. 

Miss.—^In re Franklin, 188 So. 307. 

46 C.J. p 876 note 28. 

"Attempt," within statute requir¬ 
ing that an ‘‘attempt" improperly to 
influence, intimidate, impede, or ob¬ 
struct the due administration of jus¬ 
tice be punished, means any effort 
I or essay to do or acoomplish the evil 
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The offense of obstructing or perverting the due 
course of justice may be committed by improperly 
or corruptly attempting to influence, intimidate, or 
impede27 any officer,28 juror,29 or witness,2® in any 
court, in the discharge of his duty. The offense may 
be committed by an abandonment by an attorney, in 
a criminal case, of his client on the day of trial in 
disregard of an order of the court, simpty because 
his fee has not been paid,2^- or by inducing another 
to bring a suit which is fraudulent and unjustified 
by the facts.28 The fact that defendants withdrew 
their cross actions, and plaintiff’s attorney stated 
that he represented them and that they made no, 
defense, has been held not to constitute evidence of 
a conspiracy to pervert the course of justice.22' For 
a sheriff to converse with a juror on a subject not 
connected with trial, while reprehensible, does not 
constitute an obstruction of justice.24 

Under federal statutes. By federal statutes it is 
made an offense to impede or obstruct, by threats of 
violence, the due administration of justice in any 
court of the United States.25 The substantive of¬ 
fense punished is the obstruction of justice or the 
endeavor to obstruct it before a United States com- 
missioner^fi or in a court of the United States.27 
The term "administration of justice,” as used in the 
statutes, means performance of acts, or duties re¬ 
quired by law in the discharge of a duty.2'8 While 


one may obstruct justice merely failing to aid, 
to obstruct the "due administration of justice” re¬ 
quires something more than nonaction ;29 it requires 
direct acts of violence or menace, disturbing the or¬ 
dinary functions of the court^9 if the unlawful 
act, done with respect to a particular cause pend¬ 
ing or contemplated to be brought before a United 
States court, does not obstruct the administration of 
justice therein, no offense is committed, although 
the evil intent of the unlawful act may militate 
against the administration of justice in some other 
cause.^1 The statutes have been construed as for¬ 
bidding the sureties on a bail piece corruptly to 
advise and procure accused not to appear as pro¬ 
vided in a bail piece, ^2 as prohibiting an attempt to 
persuade a United States prosecuting attorney, by 
false statements, to pursue a certain course of ac¬ 
tion, ^2 and as penalizing the carriage of deadly 
weapons into a court room by the counsfel or par¬ 
ties.’*^ 

§ 8. Dissuading or Preventing Witness from 
Attending or Testifying , 

a. In general 

b. Acts constituting the offense 

a. In General 

It is an offense, at common law, and under some 
statutes, to dissuade or prevent, or to attempt to dis- 

U.S.--Rosner v. XT. S., C.C.A.N. 
T., .10 F.2d 675. 

46 C.J. p 877 note 39. 

39* XT.S.—^Rosner v. XT. S., supra. 

40. U.S.—XT. S. V. Seeley, C-aN-.T., 
27 P.Cas.No.l6.248a. 

41. U.S.—U. S. V. McLeod* aCAla., 
119 P. 416. 

Ky.—Shackelford v. Commonwealth, 
214 S.W. 788* 186 Ky. 61, 

42* XT.S.—^Astwood V. XT. S., C.OJL. 
Mo., 1 P.2d 689. 

43. Xienienoy hy proseoutliLff attor- 

aay 

.Where defendant had for a price 
offered to procure a ligrht sentence 
for one who had been convicted 
and was endeavoring to persuade 
assistant district attorney to be len¬ 
ient for reasons falsely assigned* 
defendant’s endeavor was “corrupt”, 
because it was a fraud and because 
defendant was actually working for. 
himself when in appearance he was 
working for person awaiting sen¬ 
tence* it being as corrupt to per¬ 
suade a public officer by lies as by 
bribes; to influence by fraud is not 
far afleld. from influencing by 
“threats or force” also prohibited 
by the statute.—^U. S. v. Polakoff, C 
CJLN.T,. 121 P.2d 883, 

4(4. XT.S.—Sharon ▼* HUl, C.aC!aL, 
.24 P. 726.. 


purpose that the statute was enacted 
to prevent—State v, Hartung, 80 
N.W..2d 491, 239 Iowa 414. 

27. Md.—^Romans v. State* 16 A.2d 
642* 178 Md. 688* certiorari denied 
Romans v. State of Maryland* 61 
S.Ct 782, 812 XT.S. 696, 85 L.Ed. 
1181. 

^^l^properly,” in statute requiring 
that an attempt “improperly” to .in¬ 
fluence, intimidate* impede* or ob¬ 
struct the administration of justice 
be punished* is used with the same 
meaning as “corruptly” in like fed¬ 
eral statute.—State v. Hartung, 80 
N.W.2d 491. 289 Iowa 414. 

28. Md.—^Romans Tr State, 16 A.2d 
642, 178 Md. 688* certiorari denied 
Romans v. State of Maryland, 6l 
S.Ct. 782, 812 XT.S. 696, 86 L.Kd. 
1131. 

OonxLty attorney 

Iowa.—State v. Hartung* 30 N.W.2d 
491, 289 Iowa 414. 

Judge 

Ohio.—State v. Johnson, 83 N.B. 702, 
77 Ohio St 461, 21 L.R.A.,3Sr.S.* 
905. 

46 C.J: p 876 note 80. 

29; Md.—^Romans v. State, 16 A.2d 
. 642, 178 Md. 588, certiorari denied 
Romans v. State of Maryland, 61 


S.Ct 782, 812 U.S. 696, 86 L.Ed. 
1131. 

30. Md.—^Romans v. State, supra. 

31. Ohio,—State v. Shay, 8 Ohio 
N,P.,N.S.. 667. 

32. Ky.—^Melton v. Commonwealth, 
170 S.W. 37, 160 Ky. 642, L,R.A. 
1915B 689. 

33. flex.—Vam v. Gonzales, Civ. 
App., 193 S.W. 1182. 

34h Ky.—Shackelford v. Common¬ 
wealth, 214 S.Wi 788, 186 Ky. 61. 
35* U.S.—XT. S. V. Perlstein, aC.A. 

N-J., 126 P.2d 789. 

Purpose qf statutes 
The statutes against attempting 
to influence a party, witness, or 
juror and against conspiring to in¬ 
timidate a party, witness, or juror 
are designed to protect the adminis¬ 
tration of justice in federal courts 
and those partipipatlng therein.— 
Odom V. XT. S., C.O.A.Tex., 116 P.2d 
996, reversed on confession of er¬ 
ror 61 S.Ct. 967, 818 U.S. 644, 86 L. 
Ed. 1611. 

36. iU.S.—U. S. V. Perlstein; C.CJL 
N.J.. 126P.2d.789.. 

37. ’ XT.S.—-XT, S. V. Perlstein,’supra— 
Odom V. XT. S., C.C.A.Tex.* 116 P.2d 
996, reversed oh confession of er¬ 
ror 61 SjCt. 967, 318 U.S. 644, 85 

; .L.Ed. 16A. . - • . . . 
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suadd or prevent, a witness from attending or testifying 
on the trial of a cause. 

It is an offense, at common law, to dissuade or 
prevent,or to attempt to dissuade or prevent,^® 
a witness from attending or testifying on the trial 
of a cause, and such conduct may be made an of¬ 
fense by statute.^*^ The gist of the offense is the 
willful and corrupt attempt to interfere with and 
obstruct the administration of justice.**® The ma¬ 
teriality of the testimony of the person dissuaded 
from attending as a witness is not essential to the 
offense.**® It is also immaterial whether the in¬ 
dictment in the case, wherein the person dissuaded 
was, or was to have been, a witness, was sufficient,®® 
or whether the person therein charged ■was guilty 
or innocent.®^ In order to be guilty of the offense 
a person need not have knowledge that the witness 
had been subpoenaed;®® nor need he have absolute 
or direct knowledge that the witness had testified 
or would testify if he has information or a reason¬ 
ably founded belief thereof.®® 

Proceedings within rule. It seems to be immate¬ 
rial at what particular stage of the proceedings the 
person dissuaded or prevented from testifying was 
to have been a witness.®* Thus, the offense may be 
committed where a witness in a preliminary hearing, 


before a justice of the peace, of a person charged 
with the commission of a felony, is intimidated,®® 
or where a witness, the person who is dissuaded, 
coerced, or prevented from testif 3 n[ng, is, or was to 
have been, a witness before the grand jury.®® The 
offense may similarly be committed where the wit¬ 
ness is recognized to appear to testify, although the 
prosecuting attorney had not yet filed the informa- 
tion,®7 but an attempt to bribe and persuade a wit¬ 
ness not to make the oath to obtain a warrant of ar¬ 
rest has been held not included within the offense 
as defined by statute.®® A witness, or a potential 
witness, is protected between appearances or before 
appearance.®® 

Subject to the provisions of a statute requiring 
the application of a different rule, dissuading or 
preventing a witness from testifying is an offense, 
although his testimony was to have been given in a 
proceeding other than one strictly judicial.®® In 
order to constitute th§ offense, however, the pro¬ 
ceeding must be within the scope of the powers of 
the tribunal as defined by law.®^ A statute which 
prohibits anyone from dissuading or preventing a 
witness from testifying in a criminal case refers to 
all cases of a criminal nature whether the offense 


45. Ala.—Wallace v. State, 176 So. 
810 (third case), fi7 Ala.App. 646, 
certiorari denied 176 So. 312, 284 
AJeu 644. 

Ga.—^BUlpatrlch v. State, 84 S.E.2d 
719, 72 Ga.App. 669. 

Miss.— Ooipiis Jails cited in In re 
Franklin, 138 So. 807, 324. 

46 CJ, p 877 note 46. 

46. Ga.—^Kilpatrick v. State, 34 S.B. 
2d 719, 72 Ga.App. 669. 

Miss.— Coxpas jails cited in In re 
Franklin, 138 So. 807, 824. 

46 GJ. p 877 note 46. 

47. US.-—Samples v. tT. S., C.A.Ala., 
121 P.2d 263—Odom v. IT. S., CJC.A. 
ITex., 116 F.2d 996, reversed on con^ 
fession of error 61 S.Ct. 967, 818 
U.S. 544, 86 L,Bd. 1611—-Kloss v. 
IT. S., CAuArk., 77 F.2d 462. - 

Ala.—Wallace v. State, 176 So. 810 
(third case), 27 Ala.App. 546, cer¬ 
tiorari denied 176 So. 812, 284 Ala . 
644. 

Gte..—Kilpatrick v. State, 84 S.B.2d 
719, 72 Ga.App. 669. 

N.M.—State v. Jones, 48 P.2d 403, 
39 N.M. 896. 

Okl,—Lovins V. State, 293 P. 278. 49 
Okl.Cr. 200. 

Pa—Commonwealth v. Boyce, 61 Pa. 
Dist & Co. 181, 39 Luz.Leff.Rej. 
410—Commonwealth v. Boyce, 

Quar.Sess. 61 York Leff.Rec. 198. 
'^Bissnade,” in statute maJklnff it 
misdemeanor to prevent or dissuade 
witness from attendinff trial, means 
^attempt to prevent’"—^People v. 


Hamm, 260 N.T.S. 603, 140 Misc. 
335 . 

Strict oonstmotion 
Since statute makinff influencinff 
or attwnpting to Influence sub¬ 
poenaed witness not to appear a 
misdemeanor is penal, it must be 
strictly construed.-^Schroeder v. 
State, 166 N.E. 28, 89 Ind.App. 254. 

48. Ala—^Wallace v. State, 176 So. 
810 (third case), 27 AlaApp, 646, 
certiorari denied 176 So. 812, 234 
Ala 644. 

Ga—^Kilpatrick v. State, 34 S.B.'2d 
719, 72 GaApp. 669. 

Mo.—State v, Tummons, 87 S.W.2d 
499, 226 Mo.App. 429. 

46 C.J. p 877 note 47. 

49. IlL—Tedford v. People, 76 N.B. 
60, 219 m. 23. 

I 46 C.J. p 877 note 48. 

50. Mich.—People v. Boyd, 140 N.W. 
476, 174 Mich. 821. 

Vt.—State V. carpenter, 20 Vt 9. 

51. N.M.—Corpus Juris cited in 
State V. Jones, 48 P.2d 408, 404, 
89 N.M. 896. 

46 CJ. p 877 note 60. 

52. Okl.—Owens v. State, 11 p.2d 
1080, 68 Okl.Cr. 837. 

53. US.—Odom v. U. S., C.C.A.Tex., 
116 F.2d 996, reversed on confes¬ 
sion of error 61 S.Ct 957, 318 XJ.S. 
644, 85 L.Ed. 1511. 

6^ U.S.—Kloss V. V. S., C.A.Ark., 
(77 F.2d 462—Wilson v, XJ, S., CAl. 
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Ark., 77 F.2d 236, certiorari denied 
66 S.Ct 926, 296 US. 769, 79 L.Bd. 
1701. 

Ala—Wallace v. State, 176 8c. 310 
(third case), 27 AIa.App. 646, cer¬ 
tiorari denied 176 So. 312, 234 Ala 
544. 

Mo.—State v. Tummons, 37 S.W.2d 
499, 226 Mo.App. 429. 

46 C.J. p 877 notes 61, 67. 

55. N.M.—State V, Lazarevich, 200 
P. 422, 27 N.M. 282. 

56. US.—Kloss V. U S., CA.Ark., 
77 F.2d 462—Wilson v. U S., CC 
A.Ark., 77 F.2d 23$, certiorari de¬ 
nied 55 SXlt. 92$, 206 US. 760. 70 
L.Ed. 1701. 

Ala—Wallace v. State, 176 So. 310 
(third case), 27 AlaApp, 645, cer¬ 
tiorari denied 176 So. 312, 234 Ala 
644. 

46 C.J. p 877 notes 63, 68. 

57. Mo.—State v. Tummons, 87 S. 
w.2d 499, 226 Mo.App. 429. 

58. La—State v. Brooks. 98 8a 
41, 164 La 614. 

46 O.J. p 877 note 69. 

60- US.—Odom V. U S., C.C.A.Tex^ 
116 F.2d 996, reversed on confen- 
sion of error 61 S.Ct 067, 313 US. 
644, 86 L.Ed. 1611—Kloss v, U S.» 
C.C.A.Ark., 77 F.2d 462. 

60. Wls.—^Ruhland v. Cole, 127 N. 
W. 969, 143 Wis. 867. 

46 CJ, p 877 note 61, 


61 . N.Y.—People y. Hebberd, 
N.Y.S. 80, 96 Misc, 617. 
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chatged is a crime or a misdemeanor,and it em¬ 
braces the violation of a penal ordinance.®^ 

Necessity for, amd effect of, process. Unless oth- 
•erwise provided for by statute,^* it is immaterial 
that the person dissuaded by defendant had not been 
regularly summoned to attend as a witness, if de¬ 
fendant knew that such person was a material wit¬ 
ness and intended or was expected to attend.®® In 
order to constitute the offense of bribing a witness 
^'to avoid a process,” there must have been a proc¬ 
ess either issued or served.®® 

b. Acts Constituting the Offense 

An attempt, whether or not eucceesfuf, to prevent 
a witness from attending or testifying on the trial of a 
cause is Indictable. The offense may be committed 
without the use of physical acts. 

An attempt, whether or not successful, to dis¬ 
suade or prevent a witness from attending or tes¬ 
tifying on the trial of a cause, evidenced by distinct 
and unequivocal acts, is indictable.®^ No physical 
act of intervention is necessary to constitute the of¬ 
fense, but it may be committed by persuasion, ad¬ 
vice, or threats.®® It has similarly been held that 
it is not necessary that the witness be prevented 
from testifying by threats or force, if he is corrupt¬ 
ly persuaded to absent himself.®® Intentionally and 
designedly to get a witness intoxicated, for the ex¬ 
press purpose of preventing him from attending and 


testifying, is an indictable offense.^® 

An offer or promise of a thing of value is suffi¬ 
cient to constitute a bribe, within a statute prohibit¬ 
ing the inducement of a person to absent himself,*^! 
and, in order to constitute the offense of offering to 
bribe a witness to disobey a subpcsna or avoid serv¬ 
ice thereof, it is not necessary that the money prom¬ 
ised should be actually tendered or produced.*^® 
Bribing a witness to absent himself has been held 
to be punishable under a statute prohibiting the bri¬ 
bery of a witness to abstain from testifying,^® but 
it has been held not punishable under a statute mak¬ 
ing it a felony to bribe a witness to influence his 
testimony,'^^ to give false testimony,*^® or to with¬ 
hold true testimony.7® The giver of the bribe, in 
different jurisdictions, is^^ or is not*^® guilty as a 
principal for inducing one who is about to be a wit¬ 
ness to commit the crime of receiving a bribe for 
absenting himself. The mere giving of money by 
defendant to another for the use of a third person, 
and to induce him to absent himself as a witness 
from the trial, has been held not to constitute the 
offense, unless it appears that there was some com¬ 
munication between such third person and the per¬ 
son to whom the money was g^ven,^® and it has also 
been held that a person is not guilty of bribery as 
a principal for paying a witness to take another wit¬ 
ness from the county.®® 


<62. La.—state v. Delovisio, 80 So. 
•666, 144 La. 481. 

'63. La.—State v. Delovisio, supra. 
<64. Ind.—Schroeder v. State, 166 
N.E. 28, 89 lnd.App. 254. 
<*Beoogiiized,” as used in a statute 
'making it an offense to hinder or 
prevent any person “who may have 
been recognized to attend*' as a wit¬ 
ness on behalf of the Commonwealth, 
means entered into a recognizance or 
undertaking of record to appear as 
J9, witness, and not merely probably 
^o be called as a witness.—Common¬ 
wealth V. O’Neil, 81 Pa.Dist. & Co. 
400, 53 Montg.)Co. 269. 
iPelony or misdemeanor 

<1) Under some statutes, in order 
to constitute felony of preventing 
.and dissuading witnesses from ap¬ 
pearing at trial, witnesses must have 
been duly summoned or subi^naed. 
—^Lovins V. State, 293 P. 273, 49 Okl. 
<Jr. 200—^Bowes v. State, 127 P. 888, 
8 Okl.Cr. 277. 

(2) A person who prevents the 
^ttenitoce of a witness who has not 
been served or summoned with a 
Tsubpcena may be guilty of a mis¬ 
demeanor.—Bowes V. State, supra. 

^5. U.S.—Samples v. U. S., C.C.A. 
Ala., 121 F.2d 263—Odom v. U. S., 
CX:!.A.Tex., 116 F.2d 996, reversed 


on confession of error 61 S.Ct. 957, 
313 U.S. 644, 85 L.Ed. 1511. 

Ala.— Corpus Juris cited in Wallace 

V. State, 176 So. 810, 312, (third 
case), 27 Ala.App. 545, certiorari 
denied 176 So. 312, 234 Ala. 544. 

46 C.J. p 878 note 65. 

66p Tex.—Harrison v. State, 151 S. 

W. 552, 69 Tex.Cr. 162. 

67. U.S.—Samples v. U. S., <3.A.Ala., 
‘ 121 P.2d 263. 

Ala.—^Wallace v. State, 176 So. 310, 
(third case), 27 Ala.App. 546, cer¬ 
tiorari denied 176 So. 312, 234 Ala. 
544. 

G8u—K ilpatrick v. State, 84 S.E.2d 
719, 72 Ga.App. 669. 

Ind.-^chroeder v. State, 166 N.E. 

28, 89 lnd.App. 254. 

Miss.—^In re Franklin, 138 So. 307. 
Mo.—State v. Tummons, 37 S.W.'2d 
499, 225 Mo.App. 429. 

N.M,—State v. Jones, ’48 P.2d 403, 
39 N.M. 395. 

N.T.—^People v. Hamm, 250 N.T.S. 
603, 140 Misa 335. 

Pa.—Commonwealth v. Boyce, Quar. 

Sess., 61 York Leg.Rec. 193. 

46 C.J. p 878 note 68. 

68. Al€u—Gorptu Juris cited in Wal¬ 
lace V. Stete, 176 So. 810, 312, 
(third case), 27 Ala.App. 545, cer¬ 
tiorari denied 176 So. 812, 234 Ala. 
644. 


Wash.—State v. Bringgold, 82 P. 182, 
40 Wash. 12. 

69, U.S.—Samples v. U. S., C.AA.la-, 
121 F.2d 263. 

7a Me.—State v. Holt, 24 A. 961, 
84 Me. 609. 

71. Mo.—State v. Tummons, 37 S. 
W.2d 499, 226 Mo.App. 429. 

72. Tex.—Jackson v. State, 43 Tex. 
421. 

73. N.M.—State v. Jones, 48 P.2d 
403, 39 N.M. 895. 

74 N.T.—^People v. Maynard, 137 
N.T.S. 19, 151 App.Dlv. 790, 28 N.T. 
Cr. 13. 

75w Minn.—State v. Sargent, 73 N. 

W. 626, 71 Minn. 28. 

N.Y.—People v. Maynard, 137 N.T.S. 
19, 161 App.Dlv. 790, 28 N.T.Cr. 
13. 

7a Minn.—State v. Sargent, 78 N. 

W. 626, 71 Minn. 28. 

77. N.T.—People v. Masmard, 187 
N.T.S. 19, 151 App.Dlv, 790, 28 N.T. 
Cr. 13. 

7a Minn.—State v. Sargent, 78 N. 
W. 626, 71 Mina 28. 

79. W.Va,—^tate v. Bailer, 26 W. 
Va. 90, 58 Ain.K. 66. 

80. Tex.—Harrison v. State, 161 S. 
W, 562, 69 TexCr. 152. 
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§ 9, Influencing Testimony Falsification 
of Evidence 

It Is very generally made an offense by statute to 
corrupt) or attempt to corrupt a wftnesst It may 
be made an offense to falsify evidence or to offer a forged 
instrument In evidence. 

It is very generally made an offense by statute 
to corrupt, or attempt to corrupt, by promises, 
threats, or other undue means, a witness.^^ Such 
a statute is designed to protect witnesses, and to 
prevent a miscarriage of justice by, corrupt meth- 
ods.S2 Any act committed corruptly to influence a 
witness,^^ whether or not successful,®^ is prohibit¬ 
ed, and it is not necessary that force or threats be 
used.®5 It is not an offense to induce a witness to 
do that which is lawful, such as to claim the priv¬ 
ilege against self-incrimination.®® 

In order to constitute the offense it is not essen¬ 
tial that, at the time the offense is alleged to have 
been committed, the witness shall have been sum¬ 
moned or subpoenaed;®'^ nor is it necessary that his 
testimony be material;®® but one is not a witness 
within the meaning of the statute where he has been 
neither summoned nor recognized as a witness in 
a pending suit and has no knowledge of any fact, 
either direct or collateral, which may be the sub¬ 
ject of inquiry therein.®® A reasonably founded be¬ 
lief that the person attempted to be influenced was 
a witness may be sufficient to constitute the requi¬ 
site scienter of accused.®® The witness need not be 
conscious of the, fact that he has perverted the 
truth, under a statute penalizing fraudulently in¬ 
ducing another to give false testimony,®^ 

Bribery of witness. Under a statute providing 
that bribery may be committed by giving, offering, 


oir pronusing a reward to a person on an agreement 
or understanding that his testimony as a witness 
shall be thereby influenced, the gift, offer, or prom¬ 
ise must be based on an agreement or understanding 
that the witness will be influenced, and a failure to 
procure the agreement leaves the crime incom¬ 
plete,®® and is no more than an attempt to commit 
the crime.®® Defendant’s belief that the statement 
which he was seeking to influence the witness to 
make would be true is not a defense to a prosecu¬ 
tion for bribery of the witness.®^ It has been held 
that the acceptance of a bribe by defendant, whose 
name appeared as a witness on the back of an in¬ 
dictment against one charged with an offense, un¬ 
der an agreement that he should alter, change, vary, 
and falsely give testimony, subjects him to an in¬ 
dictment for bribery.®® 

The language of a statute which penalizes a wit¬ 
ness who receives or offers to receive a bribe on the 
agreement or understanding that his testimony shall 
be influenced thereby should not be unduly restrict¬ 
ed in its construction by the courts.®® 

Preparing or offering false evidence. By force 
of statute it may be an offense to prepare false evi¬ 
dence,®'^ or to offer in evidence a book or instru¬ 
ment in writing which has been forged or fraudu¬ 
lently altered,®® or to file a forged instrument.®® 
Specific intent to defraud has been held not to be 
an element of such offenses.^ 

Any attempt by one, whose conduct was being 
investigated by the grand jury, to obstruct such in¬ 
vestigation by causing his employees to alter en¬ 
tries in his books has been held to be corruptly im¬ 
peding justice, although no bribery accompanied it.® 


81. U.S.—Catrlno v. U. S., C.A. 

Mont., 176 F.2d 884—^Broadbent v. 
IT. S., C.C.A.Utah, 149 F.2d 680— 
Samples v. U. S., C.A.Ala., 121 F.2d 
263. 

N.T,—^People v. Berkowltz, 200 N.T. 

S. 823, 121 Misc. 40. 

46 C.J. p 878 note 77. 

82. US.—Catrlno v. U S.. CJL 

Mont, 176 F.2d 884—Broadbent v. 
U S., UC^Utat 149 F.2d 680— 
Samples v. U. S., C.C.A.Ala., 121 
F.2d 263—Odom v. U. S.. C.C.A. 
Tex., 116, F.2d 996, reversed, on 
confession of. error 61 S.Cf 967, 
813 US. 644, 86 UEd. 1611; 

83. US.~<}atrino v. tJ. S.,., C.A. 

Mont, 176 F.2d 884—^Broadbent v. 
U S., aCJtUtah, 149 F.2d 680— 
Samples r. U. S., C.CA.Ala., 121 
F.2d 263. 

84. US.—Catrlno v. U. S., iaA.Mont, 

176 F.2d 884. , 

86. US.—Samples ‘ v. U . S.* C.CJL 
Ala., 121F.2d 263. . . 


86. US.—U. S. v. Herron, D.C-Cal., 
28 F.2d 122. 

87. US.—Samples v. U S., C.A.Ala., 
121 F.2d 263. 

N.Y.—People v. Teal, 89 N.B. 1086, 
196 N.Y. 372, 26 L.ItA.,N.S., 120, 
17 Ann.Cas. 1176. 

88. N.Y.—People v. Teal, supra. 

89. Neb.—Gandy v. State, 110 N.W. 
862, 77 Neb. 782. 

90. US.—^Broadbent v. U S.» C.C.A. 
. Utah, 149 F.2d 580. 

91. N.Y.—^People v. Berkowltz, 200 
N.Y.S. 823, 121 Misc. 40. 

The statute is directed at the per¬ 
son who induces another to give 
false testimony, and not at the 
person who is induced to give it— 
People V. Berkowltz, supra. 

98* N.T.—People v. Kathan, 120 N. 
y.S. 1096, 136 App.Div. 303, 24 
Cr.R. i279. 


Wash.—State v. Benson, 267 P. 286, 
144 Wash. 170. 

93. Wash.—State v. Benson, supra. 

94. Minn.—State v. LIss, 176 N.W. 
51, 145 Minn. 45. 

96. S.C.—State V. Cole, 92 S.B. 624, 
107 S.O. 286. 

96. US.—Wilson T. U S., aCA. 
Ark., 77 F.2d 236, certiorari denied 
65 S.Ct. 926, 296 U.S. 769, 79 UBd. 
1701. 

97. Cal.—^People v. McKenna, 79 P. 
2d 1066, 11 Cal.2d 327. 

98. Cal.—^People v. McKenna, supra 
—People V. Horowitz, 161 r.2d 
833, 70 Cal.App.2d 676—People v. 
Hooper, 51 P.2d 1131, 10 CabApp. 
2d 332. 

46 0.<J. P $79 note 37. 

99. Cal.—People v. Horowitz, 161 
P.2d 333, 70 Cal.App.2d 676. 

1. Cal.^—^People v. Horowitz, supra, 
a. US.—Bossolmon v. U S., N,Y.^ 
239 F. 82, 162 O.C.K 132. 
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Procuring false evidence. In order to constitute 
the crime of procuring false evidence there must be 
an intent to procure false evidence for a fraudulent 
and deceitful purpose, and, hence, allowing it to be 
done through carelessness, however gross, without 
such intent cannot constitute the offense*^ 

§ 10. Suppression of Evidence 

In order to sustain a prosecution for suppression of 
•evidence In the nature of a written Instrument, such 
Instrument must be an InstruiVlent which can be legally 
used as evidence. 

In order to sustain a prosecution, for suppression 
of evidence in the nature of a written instrument, 
such instrument must be an instrument which can 
be legally used as evidence.^ Removal of records 
of a corporation from the jurisdiction of the court, 
with knowledge that the grand jury will require 
them, is an obstruction of justice,® although no sub¬ 
poena has been issued.® The president of a foreign 
corporation has been held not liable for the failure 
to produce books and records located outside the 
state, where the board of directors refused to au¬ 
thorize the president to remove them.7 By force 
of statute, if not otherwise,® it may be an offense 
to secrete or destroy any fluids on premises being 
searched ■ for the purpose of preventing seizure 
thereof.® 

§11, Refusal of Witness to Appear or Tes¬ 
tify 

The refusal of a witness to .appear or testify may^ 
constitute an obstruction of Justice. 

A refusal by a witness to answer a pertinent and* 

8. Cal.—^People v. Brown, 16 P. 1, 

74 Cal. 306. 

4 . Okl.—Underhill v. State, 177 P. 

929, 15 Okl.Cr. 471. 

& Ky.—Commonwealth v. Southern 
Express Co., 169 S.W. 617, 160 Ky. 

1, L..R.A.1916B 913, Ann.Cas.l916A 
878. 

6. Ky.—Commonwealth v. Southern 
Express Co., supra. 

46 C.J. p 879 note 91. 

7. N.Y.—^People v. Garlandi' 271 N. 

T.S. 426, 241 App.Div. 163, appeal 
dismissed 195 141, 266 N.X. 

433. 

8. Alaska.—^U. S. v. McDermott, 7 
Alaska 290. 

46 C.J. p 879 note 92. 

8- Wis.—^Bmelity v. State, 200. KW. 

777, 186 Wis. 140. 

46 C.J, p 879 note 93. 

la Pa.-^ommonwealth v; Har¬ 
greaves, 50 PsuDist. 6b Co. 64h— 


§ 12 

proper question! in a judicial investigation may con¬ 
stitute an obstruction of public justice^® and, where 
it is charged that it impeded and obstructed the 
officer conducting the investigation in the due and 
legal execution of his office, it seems that it is in¬ 
dictable.^^ Where one without a valid excuse re¬ 
fuses to appear and testify before a notary public, 

; he may be indicted for the offense of obstructing 
justice.^® 

Under a federal statute so providing, it is an of¬ 
fense to travel in interstate commerce to avoid giv¬ 
ing testimony in a criminal proceeding m which a 
felony is charged.^® The validity of the statute has 
been upheld,and it has been held not to be un¬ 
constitutional as an attempt to supplant the extra¬ 
dition process provided for by the constitution.^® 

§ 12. Miscellaneous Offenses 

Under a statute denouncing the offence of obtaining 
money on a promise' to Influence official action, the in¬ 
tention to corrupt the officer by the payment to him of 
money is not the gravamen of the offense. 

Under a * statute denouncing the offense of ob¬ 
taining money on a promise to influence official ac¬ 
tion, the intention to corrupt the officer by the pay¬ 
ment to him of money is not the gravamen of the 
offense.!® Where a landlord is not a party to an 
action of ejectment against his tenants, and the ten¬ 
ants are dispossessed under process issued on the 
judgment for plaintiff, the landlord, by going into 
‘ possession afterward, does not violate a statute mak¬ 
ing it an offense to go back into possession of land 
after being dispossessed by an officer under proc¬ 
ess.!*^ Under an early statute refusal to answer a 
i- tithing-man on the Lord’s Day was an offense.!® 

conspiracy to influence legislative 
and other ofiadal action hy bribery 
charged a “felony** within federal 
statute making.it unlawful to travel^ 
in interstate commerce to avoid giv¬ 
ing testimony in a criminal proceed¬ 
ings in wiUch the commission of a 
“felony** is charged.—Hemans v. U. 
S., supra. ' 

14i U.S.—^Hemans v.. XT. S., supra. 
D.iC.—^Hemans v. Matthews, D.C., 6 
F.It.D. 3. . 

15. U.S.—Hemans v. U. S., C.C.A. 
(Mich., 163 F.2d 228, certiorari de¬ 
nied 68 S.Ct. 100, 382 U.S. 801, 
92 L.Ed. 880, rehearing denied 68 
S.Ct. 162, 332 U.S. 821, 92 Ii.B:d, 
397. 

16- Whsh,—State v. Roberts, 171 P. 

. 235, .100 Wash. 493. 

17. Ala.—^Wilson v. State, 22 So. 667, 
116 Ala. 129., 

18. Mass.—Commonwealth, v. Cald¬ 
well, 14 Mass. 380. 


Commonwealth v. Higgins, 6 Kuip 
•269. 

11. Pa,—Commonwealth. v. Higgins, 
supra. 

18. Pa.—^International Coal Mining 
Co. V. Pennsylvania R. Co., 14 Pa.* 
bist 469. 

13. D.C.—Hemans v. Matthews,^ D. 
C., 6F.R.D. 8. ' . . 

Proceeding before a one-man 
grand Jury and before an examining | 
magistrate, cuiniinatihg In a war¬ 
rant which charges a felony, are 
**crlminal proceedings’* within stat¬ 
ute prohibiting travel in interstate 
commerce to avoid testifying in a 
“criminal proceeding** In which a 
felony is charged.—-Hemans v. U. S., 
C.C.A.Mich., -163 F.2d 228; certiorari 
denied 68- S.Ct. 100, 332 U.S. 801, 
92 L.Ed. 380, rehearing denied 68 S. 
Ct. 163, 332 ,U.S, 821, 92 L,.Bd. 897. 
Consplraoy to Inflnenee notion by 
bribery 

A criminal proceeding charging 

5? 
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n. PROSEOXJTION AND PUNISHMENT 


§ 13. Indictment, Information, or Conq)laint 

The requisites and sufficiency of indictments, in¬ 
formations, or complaints in prosecutions for ob¬ 
structing justice, and the rules with respect to is¬ 
sues, proof, and variance in such prosecutions, are 
specifically discussed in §§ 14, 15, immediately fol¬ 
lowing. 

Examine Pocket Parts for later cases. 

§ 14. — Requisites and Sufficiency 

a. Resisting or obstructing execution of 

process 

b. Refusal to assist in execution of proc¬ 

ess. 

c Resisting or obstructing officer in per¬ 
formance of duty 

d. Obstructing or impeding administra¬ 

tion of justice 

e. Dissuading or preventing witness 

from attending or testifying 

f. Influencing testimony and suppressing 

evidence 

g. Refusal of witness to appear or tes¬ 

tify 

h. Miscellaneous offenses 

a. Besistmg or Obstructing Execution of Proc¬ 
ess 

(1) In general 

(2) Particular averments 

(1) In General 

Where the words of the statute are descriptive of 
the offense of resisting or obstructing the execution of 
process, the Indictment must expressly charge the facts 
that constitute It, but it Is sufficient to charge the of¬ 
fense in the language of the statute or substantially so 
by the use of equivalent words. 

Where the words of the statute are descriptive of 
the offense of resisting or obstructing the execution 
of process, the indictment must expressly charge the 
facts that constitute it,^^ and the omission of any 


fact necessary to constitute the offense is fatal.2t> 
It is sufficient to charge the offense in the language 
of the statute,^! or substantially so by the use of 
equivalent words,and an indictment is not viti¬ 
ated by the insertion of unnecessary averments.23: 
Some statutes prescribe the form of indictment to 
be used in charging the offense.^^ 

(2) Particular Averments 

(a) Knowledge of capacity in which of¬ 

ficer acted 

(b) . Process 

(c) Demand for payment 

(d) Resistance 

(a). Knowledge of Capacity in Which Officer 
Acted 

In a prosecution for resisting or obstructing execution 
of process, the Indictment should allege knowledge by the 
accused of the capacity In which the officer acted, or 
pretended to act, In the execution of process where such 
knowledge Is an essential element of the offense; but, 
where the statute In defining the term does not use the 
word '^knowingly" or some equivalent term, an Indictment 
is sufficient if It follows the words of the statute without 
alleging such knowledge. 

In a prosecution for resisting or obstructing exe¬ 
cution of process, the indictment should allege 
knowledge by defendant of the capacity in which 
the officer acted, or pretended to act, in the execu¬ 
tion of process where such knowledge is an essen¬ 
tial element of the offense,25 as where the statute 
defining the offense contains the word “knowingly” 
or some equivalent term;25 but, where the statute 
in defining the offense does not use the word “know¬ 
ingly” or some equivalent term, an indictment is 
sufficient if it follows the words of the statute with¬ 
out alleging such knowledge.27 The indictment 
need not allege that the officer at the time informed 
defendant that he acted under the authority of a 
warrant,2 8 since the failure of the officer to de¬ 
clare his authority as required by law is a matter 
of defense.22 


X9. Me.—state v. Bushey, SI A. 872, 
96 Me. 151. 

N.H.—State r. Beasom, 40 N.H. 867. 
Offense and its elements see supra 
8 2 . 

Xadlotment held snAoleiit 

Mo.—State v. Couch, 180 S.W.2d &29. 

20. N.H:—State V. Beasom, 40 N.H. 
867. 

21. La.—State v. Ashworth, 8 So. 
626. 4$ La.Ann. 204. 

46 C.J. p 880 note 12. 


22. Me.—State v. Bushey, 61 A. 872, 
96 Me. 161. 

46 C.jr. p 880 note 13. 

23. Kan.—State v. Morrison, 27 P. 
183, 46 Kan. 679. 

Wis.—State v. Welch, 87 Wis. 196. 

24. Ala,—Andrews v. State, 78 Ala. 
488—^McGuire v. State, 96 So. 665, 
19 Ala.App. 188. 

26. Vt—State V. Downer, 8 Vt 424, 
80 Am.D. 482. 

As element of offense see supra 8 
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26. Iowa.—-State v. Perry, 80 N.W. 
401, 109 Iowa 363. 

46 C.X P 880 note 17. 

27. La.—State v. Perkins, 8 So. 
439, 48 La.Ann. 186. 

46 C.X p 880 note 18. 

28. Ark.—^Putman v. State, 6 S.W. 
716, 49 Ark. 449. 

Iowa.—Static V. Freeman, 8 Iowa 428, 
74 Am.D. 3’17, 

29. Ark.—Putman v. State, 6 S.W. 
716, 49 Ark. 449. 

Iowa.—State v. Freeman, 8 Iowa 428, 
74 Am.D. 817. 
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In officer's hands to be executed. It is not nec¬ 
essary that there should be an express averment that 
process was in the hands of the officer for the pur¬ 
pose of being executed,®^ it being sufficient if a 
fair inference from all the language used is that the 
process was in the officer’s possession for the pur¬ 
pose of being executed,®® 

(c) Demand for Payment 

The Information or Indictment for the offense of re¬ 
sisting or obstructing execution of process need not con¬ 
tain allegations showing that the officer had made a de¬ 
mand for the amount due under the execution or other 
process. 

The information or indictment for the offense of 
resisting or obstructing execution of process need 
not contain allegations showing that the officer had 
made a demand for the amount due under the exe¬ 
cution®’^ of other process.®® 

(d) Resistance 

In a prosecution for resisting the execution of process, 
the Indictment should charge that the officer was re¬ 
sisted while attempting to execute the process, although 
it has been held sufficient to charge that the accused 
resisted the officer In the discharge of his duty. 

In a prosecution for resisting the execution of 
process, the indictment should charge that the offi¬ 
cer was resisted while attempting to execute the 
process,®® although it has been held sufficient to 
charge that accused resisted the officer in the dis¬ 
charge of his duty.®® There is a conflict of author¬ 
ity as to whether the indictment must allege the 
particular manner and method by which the officer 
was resisted or obstructed, some cases holding that 
it suffices to allege the offense substantially in the 
words of the statute,®i and others holding that an 
indictment is bad which does not charge by proper 
averments the particular manner and method of re¬ 
sistance or obstruction.®® Under a statute provid¬ 
ing that an indictment shall be deemed technical and 
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correct when it states the offense in the terms and 
language of the code, the manner of obstruction is 
sufficiently alleged where the indictment is more 
specific in charging the offense than the code is 
in defining it®* 

b. Refusal to Assist in Execution of Process 

An Indictment charging the accused with refusing 
to assist an officer In his service of process must allege 
that the accused was Informed of the official character 
of the person requesting his assistance. 

An indictment charging defendant with refusing 
to assist an officer in his service of process must 
allege that accused was informed of the official 
character of the person requesting his assistance.®^ 
Likewise, the authority of the person requesting ac¬ 
cused’s assistance to execute the process must be 
set forth in the indictment®® If the information al¬ 
leges that accused knew that the officer was serv¬ 
ing process and that the persons with him were his 
assistants, it is unnecessary to allege that the offi¬ 
cer had asked such persons to assist him or that he 
needed assistance.®® 

c. Resisting or Obstructing Officer in Perform¬ 

ance of Duty 

(1) In general 

(2) Particular averments 

(1) In General 

An Indictment for resisting or obstructing an officer 
In the performance of his duty must set forth all the 
facts necessary to constitute the offense. 

An indictment for resisting or obstructing an offi¬ 
cer in the performance of his duty must set forth 
all the facts necessary to constitute the offense.®^ 
It may be sufficient to charge the offense in the lan¬ 
guage of the statute,®® or in substantially the lan¬ 
guage of the statute,®® unless the statute does not 
fully define and describe the offensej® 
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66 . Me.—State v. Busbey, 61 A. 872, 
, 96 Me. 151. , 

46 CJ. P 882 note 50. 

56. Me.—State v. Bushey, 61 A. 872, 
. 96 Me. 151. 

46 C.J. p 882 note 51. 

57. Vt—State v. Hooker, I 7 Vt. 658. 
68 ; Mo.—State V. Ostmann, 100 S.W. 

696, 123 Mo.App. 114. 

.46 0.4*. p 882 note 53. 

69. Vt.—State T. Ferry, 18 A. 461, 
61 Vt 624. 

46 C.J*. p 882 note 54. 

Time of resistance as element of of¬ 
fense see supra § 2 . 
ea N.Cr-State V. Dunn, 18 S.B, 881, 
109N.C. 839. 

61. La.—State v, Deon, 101 So. 266. 

156 La. 219. 

46 CJ. P 882 note 66 . 


62. Me.—State v. Bushey, 51 A. 872, 
96 Me. 151. 

46 C.J. p 882 note 67. 

63. Ga.—Gibson v. State, 44 S.B. 811, 
ai 8 Ga. '29—Harrison v. State, 107 
S.E. 90, 26 GaApp. 645. 

64. Ind.—State v. Deniston, 6 

Blackf. 277. 

Offense and its elements see supra S 
4. 

66 . N.C.—State v. Shaw, 25 N.C. 20. 
6 a . Vt.—State v. Emery, 27 A. 167, 

66 Vt 464. 

67. Fla.—State ex reL Price t. 
Ston^, 176 So. 229. 

Tex.—Shaw v. State, 18 S.W.2d 628, 
118 Tex.Cr. 169. 

46 ClJ, p 883 note 70. 

Offense and its- elements see supra 
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I Xadlotments held sufficient 
iu.S.—Moore v. U. S., O.CA.Fla., 67 
F.2d 840—FriHlna v. U. S., aC.A. 
Mo., 49 F.2d 738. 

Fla.—Brown v. State, 11 So,2d 476, 
162 Fla 314. 

Okl.—^Beck V. State, 296 P. 226, 60 
Okl,Cr. 7. 

sal Ind.—Appelby v. State, 48 N.H 
2d 646, 221 Ind. 644—Grasor v. 
State, 36 N.E.3d 279, 219 Ind. 4 . 

69. XT.S.—U. S. V. Combs, D.C.Ky,, 
73 F.Supp. 813. 

Ky,—McGeorge v. Commonwealth, 36 
S.Vr.2d 680, 237 Ky. 368. 

Va—Jones v. Commonwe' Hh, 126 
S.E. 74, 141 Va 471. 

7a Ohio.—^Aylmore v. State, 11 Ohio 
Dea, Reprint, 900, 30 Cittc.I<.Bul. 
876; 
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(2) Particular Averments 

(a) Capacity or authority of officer 

(b) Knowledge of official capacity 

(c) Acts obstructed 

(d) Resistance 

(a) Capacity or Authority of Officer 

In a prosecution for resisting or obstructing an offi¬ 
cer in the performance of his duty, the indictment must 
show that the officer resisted or obstructed was within 
l^e protection of the statute, and It must designate him 
by his proper title. 

In a prosecution for resisting or obstructing an 
officer in the performance of his duty, the indictment 
must show that the officer resisted or obstructed was 
within the protection of the statute,and it must 
designate him by his proper title.'^^ Xhe indictment 
need not specifically allege that the officer was act¬ 
ing under proper authority*^^ or process.*^^ Where 
the officer was resisted while making an arrest, it is 
sufficient if it appears that the arrest was lawful* 
but it is also essential that it so appear,*^® and it 
seems that the same rule applies where the resist¬ 
ance is made to a search and seizure.In an in¬ 
dictment for resisting or obstructing an officer in the 
discharge of his duty in carrying a prisoner arrested 
by him to a proper committing magistrate, it is not 
necessary to allege the elements constituting the of¬ 
fense for which the arrest was made;*^® nor need 
the indictment name the person arrested.*^® 

(b) Knowledge of Official Capacity 

In a prosecution for resisting or obstructing an offi¬ 
cer In the performance of his duty, the indictment must 
allege that accused knew the person to be an officer 


t when resisting or obstructing hJm where such knowledge 
is an essential element of the offense. 

In a prosecution for resisting or obstructing an 
officer in the performance of his duty, the indict¬ 
ment, must allege that accused knew the person to 
be an officer when resisting or obstructing him 
where such knowledge is an essential element of the 
offense;®® but, where such knowledge is not an es¬ 
sential element of the offense under the statute, an 
averment as to knowledge that the person resisted 
or obstructed was sm officer is not necessary.®^ An 
allegation that accused had the intent to obstruct the 
officer in the discharge of his official duty sufficiently 
charges accused’s knowledge of the officer’s status,®® 
and, where the indictment alleges in the language 
of the statute that accused knowingly and willfully 
resisted or obstructed the officer, it need not spe¬ 
cifically allege that accused knew the person re¬ 
sisted or obstructed to be an officer.®® 

(c) Acts Obstructed 

In a prosecution for resisting or obstructing an officer 
In the performance of his duty, the Indictment must 
allege that the officer was performing or discharging the 
duties of his office at the time of the resistance or ob¬ 
struction. 

In a prosecution for resisting or obstructing an 
officer in the performance of his duty, the indictment 
must allege tiiat the officer was performing or dis¬ 
charging the duties, of his office at the time of the 
resistance or obstruction.®^ Where the particular 
official act obstructed is of the substance of the of¬ 
fense and material to its description, such act must 
be specifically averred,®® and, if the statute does not 
fully define the offense, an indictment which charges 


71- Fla-—State ex reL Price v. 

Stone, 17«5 So. 229, 128 Fla. 208. 

72. U.s;-—U. S. V. Phelpe, C.C.Conn„ 
27 P.Cas.N6.16,041, Brunn.CoU.Ca^. 
89, 4 Day 469. 

Fla.—State ex rel. Price v. Stone, 175 
So. 229, 128 Fla. 208. 

DesignatloiL beld snflloleAt 
Cal.—^People v. Magrgio, 85 P.2d 869, 
140 Cal.App. 246. 

73- U.S.—U. a V. Gay, D.C.Pla., >2 
F.2d 685, affirmed, C.C.A., 12 F.2d 
438, certiorari denied 47 S.Ct 98, 
273 U.S. 705, 71 L.Bd. 849. 

46 C.J. p 888 note 78. 

74. Puerto Rico.—^People v. Colon, 
14 Puerto Rico 82, 

75. Ala.—^McGuire v. State, 95 So. 
665, 19 Ala.App. 138. 

46 C.J. p 888 note 76. 

76- Fla.—State ex rel. Price v. 
Stone, 175 So. 229, 128 Fla. 208. 
Tenn.—State’ v. Wright, 46 S.W.2d 
69, 164 Tenn. 66. 

46 C.J. p 888 note 76. . 


Warrant 

In prosecution under statute mak¬ 
ing it an offense to oppose an officer 
in executing lawful warrant for ar¬ 
rest of another person in a misde¬ 
meanor case or in suresting any per¬ 
son without a warrant where law 
authorizes or reauires the arrest to 
be made without a warrant, if ar¬ 
rest was under a warrant, such fact 
must be sufficiently pleaded to show 
officer's authority and that it is le¬ 
gal, and, if arrest was without a 
warrant, that fact and sufficient facts 
to show that offense was one in 
which officer was authorized to ar-^ 
rest without a warrant must be 
pleaded.—^^tchell v. State, 144 S.W, 
2d 651, i40 Tex.Cr. 260—Shaw v. 
State, 18 S.W.2d 628, 118 .Tex.Cr. 169. 

77. U.S.—U. S. V. Gay, D.CFla., 2 F. 
2d 635, affirmed, CCA., 12 F.2d 
483, certibrail denied 47 S.Ct. 98, 
273 U.a 706, .71 L.Bd. $49. , 

78. Cal.—People v. Maggie^ .85 P.2d 
869, 140 OahApp. 246. 

46 C.J. p 888 note 78^ 
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79. Iow€U—State v. Garrett, 46 JT.W. 
748, 80 Iowa 589. 

80. tJ.S.—^Pettibone v. D. S., Idaho, 
18 act. 642, 148 U.S. 197, 37 L.Ed. 
419. 

46 C.J. p 883 notes 81, 83. 

As element of offense see supra $ 5. 

81. D.S.—U. a V. Combs, D.cky., 
78 F.Supp. 818. 

Ind.—^Appelhy v. State, 48 K.11.2d 646, 
221 Ind. 544. 

46 C.J. p 888 note 82.. 

82. U.a— Sparks v. U. S., CCA. 
Tenn., 90 F.2d 61. 

83. OkL—^Beck v. State, 296 P. 226, 
60 Oki:Cr. 7. 

84. U.S.—U. a V. Beale, D.C., 24 F. 
Cas.Nro.14.649,. 4 Crahch C.C; 818; 

46 C.J. p 884 note 87 [a]. 

85. Utahu^—State v. Beefcendorf; 10 
P.2d 1078, 79 Utah 860; 

46 C.X p 888 note 84; p 884 note 87 
[bl. 
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the offense simply in the language of the statute is 
defective.*® Wiere the indictment, in substantially 
following the language of the statute, states that the 
oflBcer was in the performance of his duties and 
fully defines the offense, it is not necessary to set 
forth the particular exercise of office in which the 
officer was engaged or the circumstances of the ob- 

struction.*^ 

(d) Resistance 

In some Jurisdictions the view obtains that, In a 
prosecution for resisting or obstructing an officer In the 
performance of duty, the Indictment must set forth the 
act or acts of resistance or obstruction, while in other 
jurisdictions It Is held that charging the offense sub¬ 
stantially In the language of the statute Is sufficient. 

In some jurisdictions the view obtains that, in a 
prosecution for resisting or obstructing an officer in 
the performance of duty, the indictment must set 
forth the act or acts of resistance or obstruction,** 
while in other jurisdictions it is held that charging 
the offense substantially in the language of the stat¬ 
ute is sufficient.** Where force is not an essential 
element of the offense under the statute, the use of 
force need not be alleged,** and, where the statutory 
offense may be committed by the use of either vio¬ 
lence, force, or threats, an indictment which charges 
any one or more of such terms is sufficient*^ 

d. Obstructing or Impeding Administration of 
Justice 

An indictment for obstructing the administration of 
justice should set forth all the elements necessary to 
constitute the offense. 

An indictment for obstructing the administration 
of justice should set forth all the elements necessary 


t to constitute the offense.** There is no need to al- 
j lege specifically the jurisdiction of the court over 
I the proceedings in which accused sought to obstruct 
justice,** but it should appear that accused knew or 
had notice that justice was being administered in 
such court. *^ 

e. Dissuading or Preventing Witness from At¬ 
tending or Testifying 

An Indictment charging the offense of dissuading or 
preventing a witness from attending or testifying must 
set forth all the facts necessary to constitute the offense. 

An indictment charging the offense of dissuading 
or preventing a witness from attending or testifying 
must set forth all the facts necessary to constitute 
the offense.** An indictment substantially in the 
language of the statute may be sufficient,*® unless 
the statute does not by its terms define the offense 
in such a manner as to disclose all of its essential 
elements.**^ It is not necessary to aver the mate¬ 
riality of the testimony of the person dissuaded from 
appearing before the court as a witness.** 

The offense being indictable at common law, the 
concluding words of the indictment, ^'contrary to 
the form of the statute,” are to be rejected as sur¬ 
plusage, where the offense is not punishable by any 
statute.** Where the facts alleged show an ob¬ 
struction and hindrance of public justice, in the 
legal sense and meaning of those words, it is no ob¬ 
jection to the indictment that it does not conclude 
“to the obstruction and hindrance of public jus¬ 
tice.”! 

An indictment charging defendant with intimi¬ 
dating or dissuading a witness from testifying is 


86 . U.S.—U. a V. Warden, C.C,N.T., 
49 F. 914. 

Utah.—State v. Beckendorf; 10 P.2d 
1073, 79 Utah 360. * 

4*6 O.J. p 388 note 84. 

8(7. U.S.—U. ®. V. Bachelder, C.aN. 

H., 24 P.Cas.No.14,490, 2 Gall. 16. 
46 C-J. p 834 note 87 [c]. 

88. Me.—State v. Simmons, 79 A. 
1069, 108 Me. 239. 

46 C.J. p 884 notes 89, 90. 

89. Ark.—State v. Bmbrey, 204 S.W. 
1189, 136 Ark. 282. 

46 C.J. p 884 note 91. 

9a Fla.—Johnson y, SJtate, 128 So. 
868, 99 Fla. 1811. 

91« Ky.—^McGeor^e r. Common¬ 
wealth, 35 S.W.2d 630, 287 Ky. 868. 

82, Ky.—^Shackelford v. Common¬ 
wealth, 214 S.W. 788, 186 Ky. 61. 

46 C.J. p 884 note 97. 

Manner of oomqH; persnasioiL 
In prosecution for obstructing jus¬ 


tice, an indictment alleging that ac¬ 
cused willfully obstructed grand jury 
by corruptly enticing, soliciting and 
persuading the county attorney to 
protect accused from being indicted 
by the grand jury failed to charge 
a public offense, in absence of allega¬ 
tion of how or in what manner ac¬ 
cused corruptly solicited and per¬ 
suaded the attorney, such as by of¬ 
fering him something of value, or 
allegation of what the soliciting and 
I persuading consisted.—Strunk v. 

Commonwealth, 194 S.W.2d 1002, 302 
Ky. 464. 

XhdictmeiLt held suffide&t 
U.S.—Nye v. U. S., C.C.A.N.C., 187 F, 
2d T8, certiorari denied 64 S.Ct. 62, 
320 U.Sw 766, 88 L.Bd, 449. 

83, U.S.—Nye v. tJ. fl., supra. 


94, U.S.—^Pettibone v. U. S., Idaho 
IS^S.Ct 642, 148 U.S. 197, 37 L.Bd. 

46 C.J. p 884 note 98, 
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96. U.S.—Anderson v. State, 94 aw, 
2d 749, 130 Tex.Cr. 362. 

46 C.J. p 884 note 2. 

Zndlotments held suffident 

Ala.—Wallace v. State, 176 So. 310, 
27 Ala.App. 545, third case, certio¬ 
rari denied 176 So. 312, 234 Ala. 
644. 

Ga.—Kilpatrick v. State, 84 S.E.2d 
719, 72 Ga.App. 669. 

Ind.—Culp V. State, 165 N.B. 917, 
89 Ind.App. 161. 

Tex.—Pond v. State, 32 S.W.2d 865, 
116 Tex.Cr. 64. 

96. N.M.—State v. liazarovlch, 200 
P. 422, 27 N.M. 282. 

97. W.Va.—State v. Lynch, lOO S.E. 
284, 84 W.Va. 437. 

sa Mass.—Commonwealth v. Reyn¬ 
olds. 14 Gray 87, 74 Am.D. 666. 

Mo.—State v. Blebusch, 32 Mo. 276. 

99. Mass.—Commonwealth v. Reyn¬ 
olds, 14 Gray 87, 74 Am.0. 665. 

1 - Mass.— Commonwealth v, Reyn¬ 
olds, supra. 
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defective where it does not contain an averment as 
to defendant’s scienter, or knowledge that the per¬ 
son threatened or dissuaded was, or was about to 
be, a witness,^ and intent to intimidate or dissuade 
the witness or to obstruct the administration of jus- 
tice.s It has been held that, where the indictment 
alleges the unlawful purpose of the attempted per¬ 
suasion or intimidation of a witness, it is not neces¬ 
sary to allege that the persuasion or intimidation 
was done ‘‘knowingly,”^ or with the intent to impede 
and obstruct the due course of justice.® 

Pendency of cause and jurisdiction. An indictment 
for dissuading a witness from testif 3 ring need not 
allege that a cause was pending requiring the per¬ 
son dissuaded to attend as a witness,® unless, under 
the statute, no offense was committed unless a cause 
was pending at the time of the dissuasion.^ Where 
the offense denounced by statute is bribing or pre¬ 
venting, or attempting to do so, a witness in a crim¬ 
inal case from appearing and testifying in any stage 
of the prosecution from making the oath, in order to 
obtain the warrant of arrest, to the final trial inclu¬ 
sive, the indictment must allege at what stage of the 
prosecution it was sought to prevent the witness 
from appearing and testifying.® The jurisdiction of 
the court in the original case should be shown,® but 
it has been held unnecessary to allege that an in¬ 
dictment was found in the original case^® or to re¬ 
cite the indictment in the original case.^^ 

Issuance of subpoena; designation of witness. An 
indictment for dissuading or preventing a witness 
from attending or testifying need not allege that the 
person dissuaded or prevented from attending as 
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a witness had been regularly summoned as such,^* 
or that a subpoena or other process for that purpose 
had been issued but, where the statute denounces 
the dissuasion of a witness whose attendance has 
been required by a subpoena, it is necessary to set 
forth the name of the person issuing the subpoena, 
and the authority under which it was issued.^^ 
Where' the indictment charges a statutory offense 
of attempting to bribe a witness to disobey a sub¬ 
poena, the issuance of a subpoena or other legal 
process must be alleged,^® but, where the offense 
charged is offering a bribe to a witness to avoid a 
subpoena or other legal process, the issuance of such 
subpoena or other process need not be alleged-^® 

The indictment need not allege in whose behalf 
the person dissuaded or prevented from appearing 
before the court as a witness was summoned.^*^ 

The indictment must affirmatively designate the 
witness dissuaded or prevented from attending or 
testifying.^® 

Means used. The means used for the purpose of 
dissuading a witness from attending or testifying at 
a trial need not be specifically averred,unless the 
means used constitute an essential element of the 
offense, such as where the statute denounces the dis¬ 
suasion of a witness from testifying by bribery®® 
or threats.®^ 

f. XnAnencing Testimony and Snppressiiig Evi¬ 
dence 

An indictment Tor Inducing a witness to testify false¬ 
ly need not state that the accused knew the testimony set 


8. XT.S.—Genna v. U. S., C.C.A,I1I., 
293 P. 387. 

48 C.J. p 885 note 6. 

8. W.Va.—State v. Lyncli, 100 S.B. 
284, 84 W.Va. 437. 

4 . N.M.—State v. Ijazaroyicli, 200 P. 
422, 27 N.M. 282. 

6. Ho.—State v. Blebusch, 82 Mo. 
276, 279. 

46 C.J. p 885 note 9. 

6. He.->iState v. Holt, 24 A. 961, 
84 Me. 509. 

7- Wash.—^Armstrongr v. Van de 
Vanter, 59 P. 610, 21 Wash. 682. 

46 0.jr. p 885 note 10. 

8. La.—State v. Brooks, 98 So. 41, 
154 La. 614. 

46 C.J. p 885 note 12. 
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125 O.Q.A. 437, certiorari denied 34 
S.Ct, «20. 231 IT.S. 747, 58 L.Hd. 
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46 C.J. p 886 note 18. 
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476, 174 Mich. 321. 

11. Vt.—State V. Carpenter, 20 Vi 
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12. Me.—State v. Holt, 24 A, 951, 84 
Me. 509. 

46 O.J. p 886 note 17. 

la Ga.—Kilpatridk v. State, 84 S.B. 
2d 719. 

46 C.J. p 886 note 18. 

14. Pa.—Commonwealth v. Watrous, 
1 Pa.C.Pl. 21. 

16. Tex.—Wheatley v. State, 106 S. 
W.2d 668, 132 Tex.Cr. 498—Pond 

V. State, 32 S.W.2d 866, 116 Tex. 
Cr. 64. 

46 C.J. p 885 note 18 [a]. 

la Tex.—Wheatley v. State, 106 S. 
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State, 32 S.W.2d 866, 116 TexXhr. 
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19. Me.—state v. Ames, 64 Me. 386. 
Minn.—State v. Danaher, 169 N.W. 

420, 141 Minn. 490. 

2a Tex.—^Anderson v. State, 94 6. 

W.2d 749, 130 Tex.Cr. 352. 

Value of bribe 

Indictment for bribing: witness to 
avoid service of subijcena need not 
allege kind or value of money paid 
as bribe.—^Pond v.. State, 32 S.W.2d 
865. 116 Tex.Cr. 54. 
zndiotmeiLts held suffloleiLt 
N.M.—State v. Jones, 48 P.2d 403, 
89 N.M. 696. 

Tex.—Pond v. State, 32 S.W;2d 866, 
116 Tex.Cr, 54. 

21. xratnre of threat 
. An Indictment charging an attempt 
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a threat and thereby obstruct the 
administration of Justice should dis¬ 
close the nature of the threat.—State 
V. Lynch, 100 S.B. 284, 84 W.Va. 487 
—16 O.J. p 885 note 28. 
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forth to be untrue, or that there wae. an offer of a brlbe» 
or an understanding between the accused and the witness. 

An indictment for inducing a witness to testify 
falsely need not state that accused Imew the testi¬ 
mony set forth to be untrue ,22 or that tiiere was an 
offer of a bribe, or an understanding between ac¬ 
cused and the witness 28 In determining the suffi¬ 
ciency of the indictment, it is unnecessary to con¬ 
sider whether the testimony of the witness would be 
admissible in the action in which he was to testify.2^ 
An indictment under a statute making it an offense 
■to induce or attempt to induce any witness .or person 
about to be called as a witness to testify falsely 
must allege the pendency of the trial or investiga- 
tion,2^ but an indictment under a statute making it 
an offense to attempt to procure a person to give 
false testimony need not allege the pendency of a 
trial or inyestigation.28 Where the offense is com¬ 
mitted by bribing a .witness, all the elements of bri¬ 
bery must be charged in the indictment or informa- 
tion.27 An indictment alleging that accused, after 
and with knowledge that a third person had stolen 
certain property,, concealed the property stolen and 
concealed from the magistrate the commission of 
the felony has been held to state no offense under a 
statute punishing concealment of evidence about to 
be introduced, because it failed to state the purpose 
of thejact2* 

g Refusal of Witness to Appear or Testify 

An Indictment for the offenfle of falling or refusing 
to attend and testify In obedience to a subpoena or other 
process must contain a substantial description of such- 
subpoena or other process, and of the manner of service 
of the. subpoena or other process disobeyed. 

An indictment for the offense of failing or refus¬ 
ing to attend and testify in obedience to a subpoena 
or other process must contain a substantial descrip¬ 
tion of such subpoena or other process, 28 and of the 
manner of service of the subpoena or other process 
disobeyed ,80 so that the court may deteimirie, as a 
matter of law, whether or not. accused was legally. 

as. Ky ,—Ruark v. Commonwealth, 

160 6, 160 Ky. 47. * 

as. N,T.—People r. Berkowitz, 200 
N-.T.S. 828, 121 Misc. 40. . 

ad. N.T.—^People v. jSerkowitz, au- 
pra. 

35. N,T.—People v. Berkowltz, su¬ 
pra. 

36. IT.Y.—People r. Berkowitz, su¬ 
pra. . . 

ay. Wash.—State v. Benson, 2«7 P, 

. 280, 144 Wash. 170. 
as. Cal.—EX' parte Goldman, 88 P. 

819, 7 CaLXJhrep.Cas. 264. 

a^ , ila.—Drake v. State, 60 Ala, 62. 

46 C.J. p 886 note {|4i. 


summoned and it must allege that there was a 
cause pending in some court in which accused was 
required to testify.® 2 

h, Miscellanaotis Offenses 

An Indictment which charges the common-law of¬ 
fense of obstructing Justice by the commission of cer¬ 
tain acts must allege the essential elements of the of¬ 
fense charged. 

An indictment which charges the common-law 
offense of obstructing justice by the commission of 
certain acts must allege the essential elements of 
the offense charged.®® An indictment charging ac¬ 
cused with the statutory offense of harboring a 
fugitive from justice must specifically inform ac¬ 
cused of the acts on which the prosecution is 
based,2'^ and. Where it fails to do so, it is insuffi¬ 
cient, even though it is phrased in the general lan¬ 
guage of the statute.®® An affidavit charging the 
violation of a statute making it an offense to re¬ 
take possession of land after being dispossessed by 
an officer under process, which substantiall> com¬ 
plies with the statute in stating the offense, has been 
held to be sufficient.®® In an indictment for refus¬ 
ing to answer a tithingman on the Lord’s Day, it is 
not necessary to allege that the tithingman was 
sworn into his office, or that he had any wand or 
badge of office, or that he was known to accused 
to be a tithingman.®*^ 

I 15 , -Issues, Proof, and Variance 

In a prosecution for obstructing Justice, the proof 
must correspond with the Indictment, but an Immaterial 
variance is not fatal to a conviction. 

In accordance with the general rule in criminal 
prosecutions, as discussed in Indictments and Infor¬ 
mations § 254, in a prosecution for resisting or ob¬ 
structing execution of process, the proof must 
correspond with the charge as laid in the indict¬ 
ment,®® and a variance between pleading and proof 
of the process in the execution of which the officer 

cers were searching for such person 
for purpose of arresting him or that 
accused took such person away in 
automobile with Intention of assist¬ 
ing such person to escape.—Hargis v.. 
Commonwealth, supra. 

34. Okl.—Cole V. State, 177 P. 129, 
15 OkLCr. 861. 

81 C.J. p 71$ note 16. 

35. Okl.—Cole V. State, supra. 

38. Ala.—Wilson V. State, 22 So. 
667, 116 Ala- 129. 

37. Mass.—Commonwealth v. Cald¬ 
well, 14 Mass. (880. 

38. Pla.—Dicata v. State, 24 So.2d 
98, 166 Pla. 692. 


30. Ala.—^Dr^e v. State, supra. 
Vt—State V. Clancy, 56 Tt. 698. 

31. Vt—State V. Clancy, supra. 

32. Vt,—State V. Clancy, supra. 

33. Ky.—^Hargis v. Commonwealth, 
144 S.W.2d 214, 284 Ky. 1T4. 

Assistiiig person to escape 
An Indictment charging that ac¬ 
cused committed offense of obstruct¬ 
ing public Justice at a time when a 
person was being searched for by 
officers of the law by taking such 
person into accused's automobile, 
thereby preventing officers from plac¬ 
ing person under arrest, was demur¬ 
rable where indictment failed to 
ch^ge that accused knew that offi- 

64 
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was obstructed is fatal to a conviction,unless the 
variance is such that accused could not have been 

prejudiced.40 

Resisting or obstructing officer in performance of 
duty. In a prosecution for resisting or obstructing 
an officer in the performance of his duty, the proof 
must correspond with the indictment,but an im¬ 
material variance is not fatah^2 An erroneous al¬ 
legation in the indictment respecting the name of 
the officer resisted does not constitute a fatal vari¬ 
ance,^® particularly where the identity of the offi¬ 
cer is supplemented and established by a, descrip¬ 
tive averment, and there is no dispute on the trial 
as to his identity.^^ So, too, an erroneous allega¬ 
tion respecting the official title of the officer is im¬ 
material, if it appears that he was authorized to 
perform the duty in which he was resisted.*^5 An 
indictment for resisting arrest, stating that accused 
was arrested without a v/arrant for using disturb¬ 
ing language in the presence of the officer in a pub¬ 
lic place, is not supported by proof that the trans¬ 
actions occurred in the street at a different place.^® 

Obstructing or impending administration of jus- 
tice. An immaterial variance between the indict¬ 
ment and proof in a prosecution for obstructing or 
interfering with the administration of justice is not “P ® defense. 

fatal.^*^ On the trial of an information for attempt- In a prosecution for obstructing justice, the ab- 
ing to obstruct justice by furnishing a certificate to sence of any essential element of the offense charged 

one charged with a criminal offense, in order to en- may be set up as a defense.®^ Thus, it is a.good de- 

able him to obtain an adjournment, where there is fense that the alleged resistance or obstruction of 

no evidence to show that accused made the specific an officer was made while the officer was acting 

certificate set forth in the information, although without authority or legal process.64 Matters which 

there is evidence tending to show that he made and could not excuse the conduct of accused may not be 

furnished a certificate similar to a part of the cer- asserted as a defense.^s It is no defense to a pros- 

61. Neb.—Gandy v. State, 110 N.W. 

862, 77 Neb. 782. 

46 C.J. p 886 note 81. 

52. N.M.—State, r. Lazarovich, 200 
P. 422, 27 N.M. 282. 

46 C.J. p 886 note 82. 
sa UtalL—State v. Beckondorf, 10 
P.2d 1073, 79 Utah 360. 

54. Wash.—State v. JECnapf, 96 P. 
1076, 50 Wash. 229, 21 U.R.A.,N.S., 
66 . 

46 CJ. p 886 note 43. 
sa Pa.—Commonwealth v. Orwigr, 96 
PaSuper. 883, followed in Com¬ 
monwealth V. Hehmeyer, 96 PaSu- 
per. 398. 

AdTloe .of coniuiei 
The fSLct that a witness^ acted on 
the advice of counsel; in refusing to 
answer guestions properly addressed. 
to him in a proceeding bef ore a mag¬ 
istrate affords no defense to, a prosr. 
ecutiou for obstructing lustica— 
Commonwealth v. Hax^eay^* dO Pa 
Dist & Co. 641. 

67 C.J.S.--6 65.. 


89. Fla—^Licata v. State, supra 
46 C.J. p 882 note 68. 

40. Wash.—State v. Brown, 84 P. 
133, 6 Wash. 609. 

46 C.J. p 883 note 64. 

41. Utah.—State v. Beckendorf, 10 
P.2d 1073, 79 Utah 360. 

Appointment and gnalifioation of oflU 
cer 

Where the gist of an offense is re¬ 
sisting and obstructing an officer, 
and it is material and therefore nec¬ 
essary to aver that respondent re¬ 
sisted and obstructed the officer in 
the performance of the duties of his 
office, a further allegation that he 
was legally appointed and duly qual¬ 
ified, although unnecessary to be al¬ 
leged, is descriptive of a matter ma¬ 
terial to be charged, and, therefore, 
necessary to be proved, and cannot 
be rejected as surplusage.—State v. 
Sherburne, 59 N.BL 99—State v. Copp, 
16 N.H. 212. 


42. Wis.—State v. Goyins, 80 N.W. 
:2d 199, 252 Wis. 77. 

43. Iowa.—State v. Flynn, 42 Iowa 
164. 

44. Ala.—^Finley v. State, 62 So. 266, 
7 Aia.App. 161. 

Mass.—Commonwealth v. Beckley, 8 
Mete. 330. 

46. N.C.—State v. Pickett, 24 S.B. 
350, 118 N.C. 1231. 

46. Tex.—^Reynolds v. State, 280 S. 
W. 692, 108 Tex.Cr. 227. 

47. Iowa.—State, v. Hartung, 80 N. 
W.2d 491, 239 Iowa 414. 

48l U.S.—^Johnston v. U^ S., Ala., 87 
. F, 187, 30 C.CJL 612. 

49. Kan.—State v. SUls, 118 P. 867, 
8<5 Kan. 830. 

50. Miss.—^Perrow v. States 7 So. 
349, 67 msq,. 365;. 


tificate set forth in the information, the variance is 
fatal.**® 

Dissuading or preventing witness from attending 
or testifying. Failure to prove an unnecessary al¬ 
legation as to the method employed in inducing a 
witness to absent himself from a trial is not fatal to 
a conviction.^® An indictment for aiding, inciting, 
and advising a witness not to answer a subpoena is 
sustained by evidence that accused aided, incited, 
and advised a witness not to permit an attachment 
to be served on him as a defaulting witness, the 
averment that the witness had been subpoenaed be¬ 
ing mere matter of inducement, and the gist of the 
offense being in obstructing the course of public 
justice by counseling the witness not to appear, and 
in assisting him to elude the officer of the law.®® . 

Influencing testimony and suppressing evidence. 
In a prosecution for influencing testimony or sup¬ 
pressing evidence, the proof must correspond with 
the indictment,®! but an immaterial variance is not 
fatal.®® 

§ 16. Defenses 

In a prosecution for obstructing'Justicei the absence 
of any essential element of the offense chargeci may be 
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ecution for resisting the estecution of process by a 
de facto officer that he was not such de jure;®® and 
it is not a' defense to an indictment for resisting or 
obstructing an officer in the discharge of his duty 
that the object of the party was personal chastise¬ 
ment, and not to obstruct or impede the officer in 
the discharge of his duty, if accused knew the offi¬ 
cer to be so engaged.57 Blood relationship of ac¬ 
cused to the person being arrested, without reason¬ 
able apprehension of bodily harm to such person, is 
neither an excuse nor a justification for resisting or 
obstructing the. officer.®^ It is no defense that the 
act charged as an obstruction of justice constitutes 
a contempt of court®^ 

§17, Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a* Presumptions and Burden of Proof 

General rules as to presumptions and burden of proof 
In criminal prosecutions apply In prosecutions for ob¬ 
structing Justice. 

General rules as to presumptions in criminal pros¬ 
ecutions apply in prosecutions for obstructing jus¬ 
tice.®^ In accordance with general rules, the bur¬ 


den is on the state to prove every fact and circum¬ 
stance which is essential to the guilt of accused.®^ 

b. Admissibility 

General rules as to the admissibility of evidence in 
criminal prosecutions are applicable In prosecutions for 
obstructing justice. 

General rules as to the admissibility of evidence 
in criminal prosecutions are applicable in prosecu¬ 
tions for obstructing justice.®^ Evidence of facts 
showing the intent or motive of accused,®® and that 
the offense was knowingly committed,®^ is, as a 
general rule, admissible. 

Resisting or obstructing execution of process* In 
a prosecution for obstructing and resisting an officer 
in the execution of process, the process, if legal,®® 
is admissible in evidence.®® Evidence of acts of 
accused preventing the levy of an execution is not 
contradictory of a return made by the officer of *'no 
property found,” and, therefore, is admissible.®'^ 
Evidence of facts, which, if proved, do not consti¬ 
tute a defense, is inadmissible.®® On the trial of an 
indictment for obstructing an officer in the service 
of process, evidence that the goods, in the attach¬ 
ment of which the obstruction was interposed, be¬ 
longed to accused, and not to the party to the proc¬ 
ess, is not admissible,®® although the rule is othcr- 


se. Kan.—State v. Quint, 69 P, 171, 
65 Kan. 144. 

46 C.J. p 686 note 44. 

67. U.S.—U. S. V. Keen, C.C.Mass., 
26 P.Cas.Ko.15.611. 5 Mason 463. 

68. Mich.—-People v. Arnett, 214 N. 
W. 231, 239 Mich. 1.23. 

69. Ohio.—-State v. Johnson, 83 K. 
B. 702, 77 Ohio St 461, 21 URJL. 
N-.S., 906. 

46 C.J. p 888 notp 47. 

60. Cal.—^People v. Perry, 180 P.2d 
466, 79 Cai.App.2d 906. 

46 C.J. p.886 note 49. 

Presumptions in crinUnal prosecu¬ 
tions in general see Criminal Law. 
H 679-609. 

Xegallty of arrest 
In prosecution for obstructing pub- 
Uo officers in discharge of their duty 
in arresting a* member of a picket 
line for alleged disturbance of the 
peace, no presumption was available 
to supply lack of proof that arrest of 
picket was lawful.—People v. Perry, 
supta. 

61. Cal.—^People v. Perry, supra. 
Tex.—Rogers v. State, 16 S.W'.2d 

1079, 112 Tex:Cr. 416. - 
46 C.J, p 887 note 61. 

68. Ark.—Kirkpatrick v. State, 9 S. 

W.2d 674, 177 Ark. 1124. 

CaL—People v. McKenna, 79 P.2d 
1666, 11 Cai.2d iS27. 

PIa.-^K>ay v. State, 8 Soi2d 614, 147 
Pla. 690. 


Mich.—People v. Margelis, 224 N.W. 
605, '246 Mich. 469. 

Mo.—State v. Tummons, 87 S.W.2d 
499, 226 Mo.App. 429. 

N.M.—State v. Jones, 48 P.2d 403, 
39 N.M. 396. 

Va.—Galliher v. Commonwealth, 170 
S.B. 734, 161 Va. 1014. 

46 aj. p 887 note 53. 

Admissibility of evidence in crim¬ 
inal prosecutions in general see 
Criminal Law S§ 600-899, 

On a trial for grafting, a statement 
by accused concerning his influence 
with the Judge before whom a case 
was pending was held admissible to 
corroborate the prosecuting witness 
and show the nature of the transac¬ 
tion, although it was made after the 
payment of the money.—State v. 
Roberts, 171 P. 226, 100 Wash. 493. 
Betaking possession of land after be- 
Ing ejected 

(1) In a prosecution against an 
owner of land for retaking posses¬ 
sion of land after having been eject¬ 
ed under legal process, the writ of 
possession under which he was eject¬ 
ed Is not admissible where he was 
not a party to the suit and it is not 
shown that he received possession 
during the pendency of the suit.— 
Wilson V. State, 22 So. 667, 115 Ale. 
129. 

(2) In such a prosecution a com¬ 
plaint by defendant in an action by 
him against plaintiff in the original 

65 


suit and the sheriff to recover dam¬ 
ages for having been wrongfully 
dispossessed is not admi.ssible.—^Wil¬ 
son V. State, supra. 

Prosecution, for wotiading olDloer 
Ky.—^King v. Commonwealth, 40 S.W, 
2d 377, 239 Ky. 697. 

65. Mo.—State V. Tummons, 37 S. 

W.2d 409, 225 Mo.App. 429. 

46 C,J. p 887 note 64. 

64. U.S.—Moore V. U. S., C.C.A.Pla., 
57 F.2d 840. 

46 C.J. p 887 note 66. 

65. Oa.—Searcy v. State, 40 S.R 236, 
114 On. 270. 

46 C.J. p 8S7 note 67. 

66. Tex.—Witherspoon v. State, 61 
S.W. 396, 42 Tex.Cr. 632, 96 Am.S, 
R. 61'2. 

46 O.J. p 887 note 68. 

Search warrant 

U.S.—Moore v. U, S., aC.A.FIa., 57 
P.2d 840. 

Pa.—Commonwealth v. Orwig, 9C Po. 
Super. 383, followed In Common¬ 
wealth V, Rehmeyor, 96 Pa.Super 
393. 

67. Ark,—Oliver v. State. 17 Ark. 
508. 

68. K.M.—State v. Jones. 48 P.2a 
403, 39 N.M. 396. 

46 C.J. p 887 note 60. 

69. N.H,—«tate V. Fifleld, 18 N.H. 
84. 
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wise where the oflScer attempts to levy, tinder an i 
execution, goods which are in the possession of ac- 
cusedJ® 

Resisting or ohstructmg officer in performance 
of duty. In a prosecution for resisting or obstruct¬ 
ing an officer in the performance of his duty, rele¬ 
vant and competent evidence tending to establish 
guilt or innocence is admissible,and immaterial 
evidence is inadmissible.*^^ 

Dissuading or preventing witness from attending 
or testifying. In a prosecution for dissuading or 
preventing a witness from attending or testify¬ 
ing, relevant and competent evidence tending to 
establish guilt or innocence of the offense is ad¬ 
missible,and immaterial evidence is inadmissi¬ 
ble.*^^ It is proper to admit testimony showing the 
witness to have been within the jurisdiction when 
service of a subpoena was attempted,*^® and to show 

TO. Ark.—Oliver v.. State, 17 Ark. 

608. 

71. Fl€u—Gay v. State, 8 So.2d 614, 

147 Fla. 690. 

—Galliher v. Commonwealth, 170 
S.R 734, 161 Va, 1014. 

TSl Mich.—People v. Margelis, 224 
N.W. 606, 246 Mich: 459. 

73 . Mo.—State v. Tummons, 87 S. 

W.2d 499, 2^26 Mo.App. 429. 

46 C.J. p 888 note 64. 

74. N.M.—State v. Jones, 48 P.2d 
403, 39 N.M. 896. 

Onilt in main case 

In prosecution for bribing witness 
to prevent him from testifying In 
criminal cause, testimony to prove 
that accused In main case was not 
guilty was held Inadmissible, since | 
guilt or Innocence' of accused in main 
case was Immaterial.—-State v. Jones, 
supra. 

75. U.S.—Helnze v. U. S., N.T., 181 
F. 822, 104 C.C.A. 610. 

7a IT.S.—Helnze v. U. S., supra.. 

46 O.J. p 888 note 66. 

77, Ark.—^Kirkpatrick v. State, 9 S. 

W.2d 674, 177 Ark. 1124. 

Minn.—State v. Liss, 176 N.W. 61, 

145 Minn. 45. 

Cironsnstances of orima under inves¬ 
tigation 

In a prosecution for persuading or 
intimidating a witness at a pre¬ 
liminary hearing for the purpose 
of preventing him from disclosing 
material facts, evidence as to the 
circumstances concerning the crime 
under investigation is admissible.— 

State V. Lazarovich, 200 P. 422, 27 
N.M. 282. 

7a Minn.—state v. Liss, 176 N.W. 

61, 146 Minn. 45. 

7a Cal.—People v. McKenna, 79 P. 

2d 1066, 11 Cal.2d 327. 


the efforts made to serve him.*^® 

Influencing testimony; falsification qf evidence. 

In a prosecution for improperly influencing the tes¬ 
timony of a witness, relevant and competent evi¬ 
dence tending to prove guilt or innocence is a^is- 
sible,*3^7 and irrelevant or immaterial evidence is in¬ 
admissible.*^® Likewise, in a prosecution for pre¬ 
paring false evidence, relevant and competent evi¬ 
dence pertaining to the guilt or innocence of ac¬ 
cused is admissible.*^® 

c. Weight and Sufficiency 

General rules as to the weight and sufficiency of 
evidence In criminal prosecutions are applicable In prose- 
cutions for obstructing Justice: 

General rules as to the weight and sufSciency of 
evidence in criminal prosecutions, as discussed in 
Criminal Law §§ 900-926, are applicable, in prose¬ 
cutions for obstructing justice,** and guilt of ac- 

wealth V. Rehmeyer, 96 PsiSuper. 
398. 

Tex.—^Rendon v. State, 172 S.W.2d 
848, 146 Tex.Cr. 188. 

Va.—Galliher v. Commonwealth, 170 
S.B. 734, 161 Va. 1014. 

Wis.—State V. Goyins, .80 N.W.2d 
199, 262 Wis. 77. 

46 C.J. p 889 note 76 [aj. 

(3) Obstructing or impeding the 
due administration of justice.—Hicks 
V. U. S., CJLVa., 173 F.2d 670—Mar¬ 
tin V. U. S., C.C.A.Va., 166 P.2d 76— 
Nye V. U. S.. C;C.A.N.a, 187 F.2d 73, 
certiorari denied 64 S.Ct. 62, 320 U. 

j S. 7«56, 88 L..Ed. 449—46 q.J. P S89 
note .82. 

(4) Influencing a. Witness to give 
false testimony. 

U.S.—Broadbent v. IT. S., C.C.A.Utah. 
149 F.2d 680—XT. S- v. Meltzer, C.C. 
A.Wis.,.100 F.2d 739, 

Ala.—Wallace v. State, 176 So. 310. 
third case, 27 AlaA.pp. 545, cer¬ 
tiorari denied 176 So. 312, 284 Ala. 
.644. 

Ark.—Kirkpatrick v. State, 9 S.W.2d 
-6'74, 177 Ark.. 1124. 

(6) Dissuading or preventing a 

witness from attending or testlfy- 
ing. • 

U.-S.—Odom V. D. S.', O.C.A.Tex., 116 

F.2d 996, reversed on confession Of 
error 61 S.Ct. 967, 818 U.S: 544, 
...86 UBd. 1511. 

Ga.—^Kilpatrick v. State, 84 S.B.2d 
719, 72 Ga.App. 669. 

Minn.—State v. Kahner, 16 N.W.2d 
106, 21*7 Minn. 574. 

Mo.—State V. Ballew, App., 66 S.W. 
2d 827. 

46 C.J. p 889 note 77 [aj, [b]. 

<6) Bribing a i^tness.—^tate v. 
Uss, 176 N.W. 61, .14^ ‘Minn. 46. , 

(7) Intimidating a witness. 

U.S.—IPOSB V. XJi S.t C.C.A.Ark., .77 

F.2d 462. , 


Alteration of books 

In a prosecution for obstructing 
Justice by causing alteration of books 
material to an inguiry by the grand 
jury, the Indictments found by the 
grand Jury in that Ingulry are ad¬ 
missible to show what subject it was 
Investigating.-Bosselmaji v. U. 

N.T., 239 P. 82, 162 C.O.A. 182. 

80. Evidence held snfllclent , 

(1) Resisting or obstructing exe¬ 
cution of process. 

Gai.—McBride v. State, 24 S.B.2d 136, 
68 Ga.App. 766 —Butler v. Stete, 
19 S.B.2d 177, 66 GaApp. 665. 

—Commonwealth v. Prankfeld, 
173 A. 834, 114 Pa.Super. 262— 
Commonwealth v. Valvano, 33 Pa. j 
Dist. & Co. J28, 89 Lack.J.ur. 117. 

46 C.J, p 888 note 75 [a], [c]. 

(2) Resisting or obstructing officer 
in the performance of his duty. 
U^.—Palmqulst v. U. S., C.C.A.Fla., 

149 P,2d 862, certiorari denied 66 
S.Ct. 83—Cook v. XJ. S., C.C.A.M1SS., 
117 P.2d 8'74. 

Ala.—^Lakey v. State, 184 So. 466, '24 
Ala.App. 273. 

Cal.—^People v. Bugg, 179 F.2d 846, 
.79 Cal.App.2d 174—People v. Mag- 
gio, 85 P.2d 869, 140 Cal.App. 246. 
Fla.—rGoodman v. State, 181 So. 892, 
132 Fla. 672. 

Ind.—^Inman v. State, 62 N.B.’2d 627, 
228 ,Ind. 60.0—Grazer v. State, 86 
N.B.2d 279, 219 Ind. 4. 

Ky. — ^King V. Commonwealth, 40 S. 

W.2d 377, 289 Ky. 697. 

IMich.—People v. Chesbro, 2 N.W.2d 
896, 800 Mich. 720. 

Mo.—city of St. Liouis vi Langeneck- 
ert, App., 210 S.W.2d 736. 

—State V. Wray, 7 S;B.2d 468, 
217 N.C. 167. 

•Okl.—^Beck v. State, 295 P* 226, 60 
OkliCr. *7. _ 

Pa..—Commonwealth v. Orwlg, 96 Pa- 
Super. 883, followed in Common- 



§ 18 

cused must be proved beyond a reasonable doubt 

§ 18. Trial 

The rules governing trials of prosecutions for ob¬ 
structing justice with respect to questions of law 
and fact, ihstructioas, and verdict are discussed in¬ 
fra §§1^21. 

Examine Pocket Parts for later cases. 

§ 19 . -Questions of Law and Fact 

In a prosecution for obstruqtlnp Justice, the case 
should be submitted to the Jury where there Is evidence 
reasonably tending to support the charge. 

in accca-dance with general rules governing the 
province of court and jury in criminal omcs, as dis¬ 
cussed in Criminal Law §§ 1118-1188, in a prose- 
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cution for obstructing justice, the case should be 
submitted to the jury where there is evidence rea¬ 
sonably tending to support the charge.82 ^ Questions 
of fact are for the determination of the jury,*® and 
(juestiohs of law should be determined by the 
court*^ 

g 20. —^ Instructions 

Ths rules govsrning Instructions In criminal prose¬ 
cutions generally are applicable in prosecutions for ob- 
struct!ng Justice. 

The rules governing instructions in criminal pros¬ 
ecutions generally, as discussed in Criminal X.aw 
§§ 1189^1323, apply in prosecutions for obstructing 
justice, such as prosecutions for obstructing and re¬ 
sisting an officer in the execution of process^® or 
Ae performance of his duties;*® for refusal to as- 
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Aja —■■Wallace V. State, 176 So. 810, 
third' case, 27 Ala.App. 54j5, cer¬ 
tiorari denied 176 So. 812, *234 Ala. 

. 644. 

46 C.J. p 889 note 78 [a]. 

. (8)' Preparing: and ofCertng in evi¬ 
dence as genuine a forged instru¬ 
ment*—People V. Horowitz, 161 P.2d 
«38, 70 Cal.App.2d 676—People: v. 
Hooper, 61 P.2.d 1181, 10 <3alA.pp.2d 
832. 

(9) Secreting or deptroying goods 
or liquors for the, purpose of pre¬ 
venting seizure by offleer.—Smith v. 
State. 288 P- 867, 47 Okl.Cr. .819. 

46 C.X p 889 note 81. 

Evidence held humdlclent 

(1) Resisting or obstructing exe¬ 
cution of process. 

Gte.—Jackson v. State, 145 S.B. 902, 
39 aa.App. 86. 

Okl.—^Uhlenhake v. State, 62 P.Sd 
, . 117, 68 Okl.Cr. 248. 

.46 C,J, p 888 note 76 [bj. 

(2) Resisting or obst^cting offi¬ 
cer in the performance of his duty. 
U.S.—Bowles y. IT, S., CCAJlnd., 56 

P.2d 918. ’ 

Ala.—-Wimberly v. State, 6 So.2d 624, 
i80 AlaApp. 394. 

Cal.—^People v. Perry, 180 P.2d 466, 
79 CalA.p|>.2d Supp. 906—^People v. 
Manriquez, S3 P.2d 86, 188 Cal. 
App. 614—People v. Maas, P. 

■ 2d 796, 188 Cal.App. 186. 

■Oa.—Sloan v. City of Moultrie, 7 
6.H2d 760, 61 Ga^App. 886. 

Ey.—Hargris v. Commonwealth, 144 
SW.2d 214, .284 Ky. 174; 

La.—City of Monroe v. Ducas, 14 So. 

. 2d 781; 203 La. 974. 

Ohio.—State v. Anderson, 86 N.H,2d 
412,: 84. Ohio App. 218. 

Old.—^Montgomery v. State, 131 P.2d 
127,i 76 OWLCr. 299; 

,Tex.—Mouse v,;.State, 78 ,S.W.2d 681, 
127 1:ex.Cr. 1^36. ^ I 

Utah.—State v.' Beckendorf, 10 R2d 
1078, 79 Utah 860. 

Ta.—Rhodes’ v. COmmonw^th^ 27 
S;.R2d 899, 182 Ya. 89. ^ 


Wash.—State v. Bandy, 2 P.2d 748, 
.164 Wash. 216. 

46 C.J. p 889 note 76 [b]. 

(3) Dissuading or preventing a 
witness, from attending or testlfy- 
lng.«^Peopl8 V. Hamm, 250 N.T.S. 
608, 140 Misc. 835. 

(4) Bribing a witness.-—State v. 
Benson, 26*7 P. 286, 144 Wash. 170. 

(6) Suppression of evidence.—Un¬ 
derhill V. State, 177 P. 929. 16 Okl.Cr. 
471. 

<6) Destroying goods or liquors for 
the purpose of preventing seizure by 
officer.—^Hoder v. U. S., C.C.A.C 0 I 0 ., 
64 P.2d 91i. 

(7) Refusal to point out to a levy¬ 
ing officer property described In the 
writ—Cantwell v. State, 77 So. 960, 
117. Miss. 152. 

8L U.S.—Kloss V. U. S., dCA-Ark., 
77 F.2d 462. 

I 46 C,J. p 888 note 74. , 

82. U.S.—Nye v. U. S., aC.A.N;C., 
187 F.2d 78, certiorari denied 61 
S.Ct 62, 820 UJS. 766, 88 L.Ed. 
449—U. S. V. Meltzer, C.CJLWis., 

. 100 F.2d 789—Wilson v. U. S., C.C. 

, AA.rk., 77 F.2d 236, certiorari de¬ 
nied 55 S.Ct. 92-6, 296 U.S. *759, 79 
L.Bd. 1701. I 

Ala.—Evers v. State, 21 So.2d 706, 
82 Ala.App. 84. 

Mo.t— State V. Grodzins, App., 9 S. 
W.2d 808. 

46 C.J. p 889 note 86. 

Evidence held Ittsuidolent for Jury 
Mich.—^People v. Southern, 266 W.W. 
769, 274 Mich. 628. 

Wash.—State v. Bandy, 2 P.2d 748. 
164 Wash. <216. 

iSa U.S.—Cook V. U. S., C.C.A.Mi8S., 
117 F.2d 374. 

Miss.—Stovall T. State, 163 So. 504, 
178 Miss. 765. 

46 ,O.J. p 889 note 86 [bj. 

Knowledge that person .was witness 
In' prosecution for corruptly en- 
Ldeavoring to influence a witness in 


federal court, whether accused knew 
that one whom he attempted to influ¬ 
ence was a witness in criminal pros¬ 
ecution in federal court was question 
for jury.—^Broadbent v. TJ. S., CC.A 
Utah, 149 F.2d 580. 

Knowledge that officer had search 
warrant 

U.S.—Ewing V. U. S., C.C.A.TeXn S7 
F.2d 287. 

Wash.—State v. Roberts, 6 P.2d 407, 
166 Wash. 76. 

84. Eatnre of court proceeding 
Whether a particular proceeding 

In a state court was a criminal pro¬ 
ceeding so as to be within the pro¬ 
visions of a federal statute prohibit¬ 
ing travel in interstate commerce to 
avoid testifying in a criminal pro¬ 
ceeding in which a felony is charged 
was a question of law for the court 
and not an issue of fact for the jury. 
—Hemans v. U. S., C.C.A.Mlch., 163 
F.2d 228, certiorari denied 68 S.Ct. 
100, 332 U.Sv 801, 92 L.Ed. 380. re¬ 
hearing denied 68 S.Ct 162, 332 U.S. 
821, 92 L.Ed. 397. 

Whether sheriff is state officer 
The question whether a deputy 
sheriff is an officer of the state with¬ 
in a statute relative to resisting, op¬ 
posing, or assaulting any officer of 
the state while serving process is 
purely one of law.—State v. Titus, 
95 So. 106, 152 La. 10X1. 

85. xnstruotiohs held orroneous or 
properly refused 

U.S.—Hoder v. U. S., C.C.A.C 0 I 0 ., 64 
F.2d 911. 

46 C.J. p 889 note 90. 

Eurtrootious held not erroneous or 
' Improperly refused 
Cal,—^People v. Manriquez, 33 P.2d 
36, 138 Cal,App. 614. 

Wash.—State v. Frandsen, 80 P.2d 
871, 176 Wash. 658. 

as. Xnstruotlons held sufficient 
U.S.—Frlslna v. U. S., C,C.A.Mo., 49 
F.2d 738. 

Pa.—Commonwealth v. Orwig* 96 Pa. 
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sist in the execution of proces3;^^ for dissuading,^^ 
bribing,or intimidating a witness;^® Or for other 
offenses of obstructing justice.^i 

§ 21. -Verdict 

The rules governing verdicts in criminal cases apply 
in prosecutions for obstructing Justice. 

The rules governing verdicts in criminal cases 
generally, as discussed in Criminal Law §§ 138&- 
1416, apply in prosecutions for obstructing justice.^^ 

§ 22. Sentence and Punishment 

The punishment for an offense of obstructing justice 
must not exceed the limitations prescribed by statute, and 
It should be such as Is warranted by the facts and cir¬ 
cumstances of the case. 


The punishment for a statutory offense of ob¬ 
structing justice is usually fixed by statute,and it 
must not exceed the limitations prescribed by the 
statute.®^ Under some statutes it is the prerogative 
of the jury to fix the punishment at a fine or to 
leave the imposition of punishment by imprisonment 
or hard labor to the court®® It has been held that 
the punishment for the common-law offense of ob¬ 
structing justice is unlimited fine or unlimited con¬ 
finement in the county jail, or both, within the jur^s 
discretion.®® 

The severity of the punishment should be such 
as is warranted by the facts and circumstances of 
the case.®*^ 


OBSTRUOTION. A term derived from the Latin 
verb ^^obstruere,”! and variously defined as meaning 
a barrier,® hindrance,®' impediment,^ or obstacle.® 


An obstruction is that which impedes progress,® and 
it has been defined as a blocking up;^ filling with 
obstacles or impediments.® Obstruction does not 


Super. 8S8, followed In Common¬ 
wealth V, Rehmeyer, 96 Pa.Super. 
393. 

InstrTXotloaji held proper 
N.C.—State v. Wray, 7 S.B.2d 468, 
217 N.C. 167. 

46 O.J. p 889 note 91 [a]. 

Xostmotlons held erroneotts 

(1) Failure to charge on element 
of resisting unlawful arrest. 

S.C.—State V, Robertson, 6 S.E.2d 
285, 191 S.O. 509. 

Utah.—State v. Beckendorf, 10 P.2d 
1078, 79 Utah 860. 

(*2) Failure to submit Question of 
accused's intention.—^McGeorge v. 
CommonwesUth, 85 S.W.2d 630, 287 
Ky. 858. 

(8) Use of words not descriptive 
of offense.'—^SCcGeorge v. Common¬ 
wealth^ supra. 

(4) Other instructions. 

U.S.—Brown v. U. S., C.C.A.Fla., 47 
F.2d 681. 

Ky.—i-Richardson v. Commonwealth, 
45 S.W.2d 828, 242 Ky. 64^Mc- 
G^orge V. Commonwealth, t35 S.W. 
2d 530, 287 Ky. 858. 

46 C.J. p 889 note 91 [b]. 

87- CnstpiEiotioiui held properly re- 
ftuied 

Ala.—^Dougherty v. State, 17 So. 898, 
.106 Ala. 63. 

46 C-J. p 889 note 9*2 [a]. 

XXLstnxctions held Improperly reftuied 
Ala.—^Dougherty v. State, 17 So. 893, 
106 Ala. 63. . ' 

46 C.J. p 889 note 92 [bj. 

88. Mich.-—People v. Boyd, 140 N.W, 
47«6, 174 Mich. 821. 

BeQuest held properly refused 
Mich.—^People v. Boyd, supra. 

46 C.J. p 890 note 98 [a]. 


89. Xnstrootloiis held proper 
Minn.—State v. Llss, 176 N.W. 51, 

145 Minn. 45. 

Zhstmotloiis held, properly refused 
N.M.—State v. Jones, 48 P.2d 403, 
89 N.M. 895. 

90. U.S.—Charles v. U. S., S.C.. 218 
F. 717, 130 C.C.A. 281. 

XhstnLotions held proper 
U.S.—Odom V. U. S., C.C.ATex:, 116 
F.2d 99‘6, reversed on confession of 
error 61 S.Ct. 95*7, 818 U.S. 544, 
85 UBd. 1611. 

46 C.J. p 890 note 94 [aj. 

91. Traveling Interstate to avoid 
testifying 

U. S.—Hemans v. U. S., C.C.A,Mich., 
163 F.2d 228, certiorari denied 68 
S.Ct 100, 883 U.S. 801. 92 L.Bd. 
380, rehearing denied 68 S.Ct. 152, 
832 U.S. 821, 92 L..Bd. 897. 

92. U.S.—^Davey v. U. S>., lnd.i 208 
F. 287, 125 C.C.A. 487, certiorari 
denied 84 S.Ct. 320, 281 U.S. 747, 
68 L.Bd. 464. 

46 C.J. p 890 note 96. 

Cteneral verdict 

In prosecution for resisting an of¬ 
ficer in executing a writ, which is an 
offense punishable by fine in addition 
to imprisonment, the Jury may return 
a general verdict of guilt.—Caldwell 

V. State, 28 So.2d 876, 82 AlaA.pp. 
228. 

93. Va.—r-Marshall ' v. Common¬ 
wealth, 12>5 S.E. 829, 140 Ta. 541. 

46 C.J. p 890 note 98. 

94. U.S.—Sparks v. U, C.CJL 
Tenn., 90 F.2d 61. 

9& Ala.—Caldwell v. State, 23 So. 
2d 876, 82 Ala.App. 228. 

93. Ky.—^Richardson v. , Common¬ 
wealth, 46 S.W.2d 828, 242 Ky. 64— 
Loveless v.. Commonwealth, 43 S. 

W.2d 848, 241 Ky. 82, 
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97. Okl.—Smith v. State, 288 P. 867, 
247 OkLCr. 319. 
punishment held excessive 
Okl;—Smith v. State, supra. 

46 C.J. p 890 note 98 [b]. 

Punishment held not excessive 
U.S.—Hemans v. U. S., C.C.A.Mlch., 
163 F.2d 228, certiorari denied 68 
S.Ct 100, 832 U.S. 801, 92 L.Bd. 
380, rehearing denied 68 S.Ct. 152, 
83*2 U.S. 821. 92 L.Bd. 897. 

46 C.J. p 890 note 98 [c], 

L N.C.—State v. Malpass, 127 SJB. 

248, 260, 189 N.C. 849. 

9. W.Va.—Carder v. Clarksburg, 181 
&B. 849, 862, 100 .W.Va. 605. 

3. N.C.—Gillikin v. Lake Drummond 
Canal Co., 60 S.B. 664, 147 N.C. 89. 

46 C.J. p 890 note 8. 

4. Tenn.—^Howard v. Nashville, etc., 

, R. Ca, 284 S.W. 894, 896, 158 Tenn. 

649, 46 A.L.R. 1530. 

46 C.J. p 890 note 9. 

5. W.Va.—Carder v. Clarksburg, 181 
S.B. 849, 852, 100 W.Va. 606. 

46 C.J. p 890 note 10. 

6. Iowa.—^Patterson v. Vail, 48 Iowa 
142,145. 

N.C.—Gillikin v. Lake Drummond Ca¬ 
nal Co., 60 S.E. 664, 147 N.C. 89. 
Similarly defined 

That which obstructs or impedes. 
—^Howard v. Nashville, etc., R. Co., 
284 S.W. 894, 896, 163 Tenn. 649, 
46 A.L.R. 1630. 

7. - Idaho.—^Meservey v. Guilliford, 
98 P. 780, 786,. 14 Idaho 133. 

Wis.—Chase v. Oshkosh, 61 N.W. 660, 
662, 81 Wis. 313, 29 Am.S.R. 898, 
16 L.R.A. 668, 

8^ Idaho.—^Meservey v. Guilliford, 
98 P. 780,. 786, 14 Idaho 183. 

Wis.—ChaLse V. Oshkosh, 61 N.W. 580, 
562, 81 Wis. 813, 29 Ani.S.R. 898, 16 
L.R.A. 668. 
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necessarily imply prevention.^ 

^^Obstraotion" has been held to be equivalent to, 
or synonymons with, see 9 C.J.S. p 1537 note 
21, ^arrier'^ see 9 C.J.S. p 1560 note 24, "check” 
see 14 C.J.S. p 1101 note 18.1, "clog^^ see 14 C.J.S. 
p 1275, and/^cnmbrance” or "encumbrance” see 42 
C.J.S. p 649 note 60. 

The term "obstruction” has been compared with, 
or distinguished from, "encroachment” see 30 C.J.S. 
p 241 note 69, and "incumbrance” or "encumbrance” 
see 42 C.J.S. p 549 note 51, and it has been said that 
the word may be used as almost synonymous with 
^‘impediment,” although it is distinguishable there¬ 
from see 42 C.J.S, p 401 note 51. 

The word "obstruction” is employed in various 
conneotions throughout this work, particular refer¬ 
ence being made to the indexes to the titles High¬ 
ways, Motor Yehicles, Municipal Corporations, and 
Kegligence. See also the Descriptive-Word Index. 

Phrases employing the word "obstruction” and as 
to which more recent adjudications have not been 
found see 46 C.J. p 890 note 14-p 891 note 17. 


OBSTRUCTIONIST. One who hinder’s, thwarts, 
impedes, or delays.^^^ 

OB-STRUO. In Latin, to obstruct.il 

OBTAIN. It has been said that the great weight of 
authority of lexicographers is to the effect that the 
strict and primary afcceptation of the word "obtain” 
is to acquire by one^s own efforts.i^ In its ordinary 
and popular signification it is an active verb,i3 and 
is variously defined as meaning to acquire ;14 to get 
hold of 15 by effort ;15 to get *,17 to get possession 
of;i® to gain possession of;i® to take hold of;20 
to secure;2i to procure ;22 to possess; to keep;23 
to prevail; to succeed.^^ The word is also defined 
as meaning to be prevalent or general, as the custom 

obtams.2B 

"Obtain” has been held equivalent to, or synony- 
mous with, "acquire” see 1 C.J.S. p 918 note 11, and 
"secure,”2® and has been compared with, or distin¬ 
guished from, "contract fori^ see 17 C.J.S. p 290 note 
12,1, "retain,”^^ and "take.”^8 

"Obtained” has been held to be equivalent to "tak- 


A U.S,—U, S, v. Pierce, D.C.N'.T., 
245 F. 878, 886. 

10. Ky.—^Taxpayers’ League of Bell 
County V. Sun Pub. Co., 76 S.W.2d 
664, 666, 266 Ky. 87. 

11 . U.S.--U. S. V. Williams. D.C. 
■Pa., 28 F.Caa,No.l6,706. 

N.C.—See State v. Malpass, 127 S.E. 
248, 250, 189 N.C. 849. 

12. Ga.—Grant v. Grant, 1 B.B.2d 
421, 427, 187 Ga. 807. 

la Ill.—Watson V. People, 27 Ill. 
App, 493, 497. 

14. Ill.—^People V. Shapiro, 20 N.K 
2d 107, 108, 299 IlLApp. 266. 
Tex.-^ones v. State, 72 S.W.'2d 260, 
268, 126 Tex.Cr. 469. 

46 C.J. p 890 note 20. 
fiUmUarly deflned 

(1) To acaulre in any way.—State 
V. Bowdry, 146 S.W.2d 127, 129, 846 
Mo. 1090. 

(2) To aoauire in any way; as, to 
obtain one’s epds, wealth, another’s 
confldence.—Western Union Tel. Co. 
T. Hansen & Rowland Corp., C.C-A. 
Wash., 166 F.2d 268, 261. 

16* U.S.—Western Union Tel. Co. v. 

PCansen & Rowland Corp., supra, 
.Ill--r-People V. Shapiro, 20 N’.B.2d 107, 
108, 299 IlLApp. 256—Sundmacher 
V. Block, 89 I11.APP. 653, 662. 

Mo.—State v. Bowdry, 146 S.W.2d 
127, 129, 846 Mo. 1090. 

14. U.S.—Western Union TeL Co. 
V. Hansen & Rowland Corp., C.C.A. 
Wash., 166 F;2d 258, 261, 

—State y. Bowdry, 146 S.W.2d 
127, 129, 346 Mo. 1090. 

46 (XJ. p 891 note 25. 


17. Ohio.—Tlngue v. State, 108 N. 
B. 222, 223, 90 Ohio St 868, Ann. 
Cas.l916C 1156. 

Tex.—Jones v. State. 72 S.W.2d 260, 
263, 126 Tex,Or. 469. 

Xa, the sense of ‘*to aounire” 

N.T.—People v. New York Ct. Gen. 
Sess.. 13 Hun 395, 400. 

18. Mo.—State v. Bowdry, 145 S.W. 
2d 127, 129, 346 Mo, 1090. 

46 C.J. p 891 note 27. 

19. U.S.—Western Union Tel. Co. v. 
Hansen & Rowland Corp., C.CA. 
Wash., 16C P,2d 258, 281, 

IlL—People V- Shapiro, 20 N.B.2d 107, 
108, 299 IlLApp. 256, 

■46 C.J. p 891 note 22, 

Similarly defined 

(1) To gain.—U. S. v. Somers, D. 
C.Cal., 164 P. 259, 262. 

(2) To have in possession.—Com¬ 
monwealth V. Schmunk, 56 A, 1088, 
1089. 207 Pa. 544, 99 Am.S.R. 801. 

20. Iowa.—State v. McGinnis, 88 N. 
W, 838, 339, 71 Iowa 685, 687. 

I Mich.—People v. Kinney, 67 N.W. 

1089, 1090, no Mich. 97. 

Siiullarly defined 

To maintain a hold upon.—Sund¬ 
macher y. Block, 89 HlJiipp. 663, 562. 

21. Tex.—Jones v. State, 72 S.W.2d 
260, 268, 126 Tex.Cr. 469. 

46 C.J. p 891 note 34. 

Similarly expressed 

(1) To secure what one desires or 
strives for.—^U. S. v. Somers, P.C* 
Cal., 164 P. 269, 262, 
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(2) To secure possession of.—Tin- 
gue V. State, 108 N.E. 222, 223. 90 
Ohio St 368. Ann.Cas.l916C 1156. 

22. U.Sv—Western Union TeL Co. v. 
Hansen & Rowland Corp., C.C.A, 
Wash., 166 F.2d 258, 260—U. S. v. 
Somers, D.C.Cal., 164 F. 259, 262. 

Mo.—State v. Bowdry, 146 S.W.2d 
127, 129, 346 Mo. 1090. 

Tex,—Jones v. State, 72 S.W.2d 260. 
263, 126 Tex.Cr. 469. 

23. Ill.—Sundmacher v. Block, 89 
IlLApp. 563, 562. 

Obsolete meanh^rs 
In addition to the primary mean¬ 
ing: of the word in Its transitive 
sense there are other definitions 
which convey the idea of ”to hold, to 
keep, or to possess,” but such defini¬ 
tions are usually Qualified in the dic¬ 
tionaries with the designations ’’ob¬ 
solete,” ”a Latinism,” ’’archaic,” or 
“now rare.”—Western Union TeL Co. 
V. Hansen & Rowland Corp., C.O.A. 
Wash., 166 F.2d 258, 260. 

21, U.S.—^U. Si. V. Somers, D.C.CaL, 
164 F. 259, 262. 

25. U.S.—Western Union TeL Co. v. 
Hansen & Rowland Corp., C.C.A. 
Wash., 166 F.2d 258, 260. 

26. Kan.—State v. Haun, 54 P. 130, 
13’2, 7 KamApp. 509. 

Mo.—Ross V. Major, 163 S.W, 880, 
884, 178 Mo.App, 431. 

27. ilL—Watson v. People, 27 IlL 
App. 493. 

2a Tex.—Allen v. State, 262 S.W. 

602, 503, 97 Tex.Cr. 467. 

60 C.J. p 1208 note 2 [aj. 



67 C.J.S. 


OBTAIN--OCGASION 


and has been distinguished from ^^aid.”^^^ 

The meaning of the word "obtain^^ as used in con¬ 
nection with the offense of obtaining property by 
false pretenses is discussed in False Pretenses § 24. 
Obtaining money or property on credit by means of 
a false atatement in writing as constituting grounds 
for refusal of a discharge in bankruptcy see Bank¬ 
ruptcy § 521, 

Phrases employing the word "obtain^' and as to 
which more recent adjudications have not been 
found see 46 G.J. p 891 notes 39-53. 

OBTAINABI^. Capable of being obtained, pro¬ 
cured, or gained; procurable.^^ 

OBTEMPEEANDUM E8T OONSUETTJBINI EA- 
TIONABILI TANQUAM LEGL See 46 C.J. p 991 
note 57. 

OBTXTLIT SE. literaUy ^Offered himself.” In old 
practice, the emphatic words of entry on the record 
where one party offered himself in court against the 
other, and the latter did not appear.^^ 

OBVENTIO. In civil law, rent or profit accruing 
from a thing, or from industry.^® In old English 
law, the revenue of spiritual living, so-called; also 
in the plural, offerings.^^ 

OBVIOUS. The word ^‘obvious,” in Latin "obvius,” 
signifies the quality of lying in one^s way or be¬ 


fore one^s eyes.S5 It is variously defined as mean- 

ing apparent;36 evident;87 manifest;88 palpable;^®. 

plainreadily perceived by the eye or the intel¬ 
lect;^! easily discovered, seen, or understood.^2 

^^Obvious” has been held to be equivalent to, or 
synonymous with, “apparent” see 3 C.J.S. p 1427 
note 87.2, “clear’^ see 14 C.J.S. p 1199 note 41, “evi¬ 
dent” see 32 C.J.S. p 1140 note 9.1, “manifest” see 
55 C.J.S. p 662 note 85, “plain,”^^ and “readily 
seen,”44 and has been held to be practically synony¬ 
mous with “imminent” see 42 C.J.S. p 394 note 26.1. 

“Obvious” has been compared with, or distin¬ 
guished from, “imnecessary.”^5 

Phrases employing the word are set out in the 
note.^® 

OBVIOUSLY. Evidently; in an obvious manner; 
manifestly; plainly; so as to be easily apprehend- 
ed.47 

OBVTUS. A Latin word, compounded of “ob” and 
“via,” meaning obvious.^® 

OCOASIO. Hindrance; trouble; vexation by suit. 
In feudal law, a tribute which the lord imposed on 
his vassals or tenants for his necessity. 

OCCASION'. The word “occasion” has more than 
one meaning.^® As a noun, it is defined as meaning 


29. Kan.—State v. Miller, 86 P. 761, 
63 Kan. 824, 827. 

ao. Kan.—State v. Lewis, 26 Kan. 
123, 129. 

81. Century D. 

Utah.—See Kozminsky v. Oreffon 
Short Line JL Co., 104 P. 570, 672, 
86 Utah 454, 24 L.R.A..N.S., 768. 

46 C.JT. p '891 note 66. 

82. Black L.D. 

33. Black L.D. 

34. Black L.D. 

35. U.S.—Tolfree v. Wetzler, D.C. 
N.J., 22 P,2d 214, 228. 

36. Iowa.—^Rommel v. National 
Travelers' Ben. Assoc., 166 N.W. 
455, 466, 183 Iowa 776. 

W.Vo.—Combs V. Colonial Casualty 
Co., 80 S.B. 779, 781, 78 W.Va. 473, 
60 L.RJA,N.S., 1218. 

37. Wis.—^Pandek v. Barnett, etc., 
Co., 160 N.W. 687, 649, 161 Wls. 
66 . 

46 C.J. p 892 note 66. 

38. U.S.—The Sikh, D.C.N.Y., 175 P. 
869, 871. 

Ohio.—Hidonan v. Ohio State Life 
Ins. Co., 110 N.E. 542, 544, 92 Ohio 
St. 87. 


39. Ohio.—^Hickman v. Ohio State 
Life Ins. Co., supra. 

40. W.Va.—Combs v. Colonial Casu¬ 
alty Co., 80 S,B. 779, 781, 73 W.Va. 
473, 60 L.R.A,N.S., 1218. 

46 C.J. p 892 note 68. 

41. Wis.—^Pandefc v. Barnett, etc., 
Co., 160 N.W. 687, 649, 161 Wis. 66. 

46 C.J. p 89’2 note 69. 

SimUavly defined 

“ ‘Obvious* is that which is readily 
perceived by the eye.*'—Patterson v. 
Cleveland Cliifs Iron Co., 174 N.B. 
692, 694, 37 Ohio App. 316, 

42. Ohio.—^Hickman v. Ohio State 
Life Ins. Co., 110 N.E. 642, 644, 92 
Ohio St 87. 

46 C.J. p 892 note 64. 

43. W.Va.—Combs v. Colonial Cas¬ 

ualty Co., 80 S.B. 779, 781, 78 W. 
Va. 478, 60 L.R.A,N.S., 1218. . 

44. Tex.—^Missouri, etc., R. Co. v. 
Johnson, Civ.App., 67 SvW. 769, 77X. 

45. Ohio.—^Hickman v. Ohio State 
Life Ins. Co., 110 N.K 642, 644, 
92 Ohio St 87. 

46. Phrases 

(1) “Obvious danger" see 26 C.J.-S. 
p 999 note 77.1. 

(2) “Obvious risk." “ 
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‘obvious risk' designate not only a 
risk which may be readily perceived 
by the eye or senses, but also one 
that may he perceived by the Intel¬ 
lect” 

Ga.—Small v. Travelers’ Protective 
Assoc., 45 S.B. 706, 118 Ga. 900, 904, 
63 L.R.A. 610. 

Iowa.—^Rommel v. National Travel¬ 
ers' Ben. Assoc., 166 N.W. 455, 183 
Iowa 776, 781, 

(8) “Obvious to the understand¬ 
ing” synonymous with “manifest” 
see 5*5 C.J.S. p 662 note 86. 

(4) “Open and obvious defect*' see 
'26 O.J.S. p 671 note 99. 

(5) Other phrases as to which 
more recent adjudications have not 
been foxmd see 46 C.J. p 892 notes 
71-78. 

47. Century B. 

Wis.—See TsLzdzewskl v. Barker, 111 
N.W. 689, 691, 131 Wls. 494, 120 
Am.S.R. 1069. 

“Obviously dangerous” see 26 C.J.S. 
p 1001 note 24.1. 

48. U.S.—^Tolfree v. Wetzler,' D.C.N. 
J., 22 F.2d 214, 228. 

49. Black L.D. 

50. Mo.—Smart v. Raymond, App., 
142 S.W.2d 100, 104, 
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a particxilar tiine,5i i)nt it has been said that usu¬ 
ally, and in accordance with the common and ap¬ 
proved usage of language, it has a broader signifi¬ 
cance, and carries the idea of opportunity, necessity, 
or need, or even cause in a limited sense.52 Thus 
the word is defined as meaning necessity or need;®^ 
a condition of affairs an exigency a juncture 
entailing need;56 a juncture affording ground or 
reason for something that which immediately 
brings to pass an event, without being its efficient 
cause or sufficient reason.58 

The verb ^^o occasion” is defined as meaning to 
cause incidentally or indirectly 9 to cause or bring 
about by furnishing the condition or opportunity for 
the action of some other cause to cause or bring 
about by furnishing the condition or occasion need¬ 
ed for the action of a principal cause.*^ The second 
definition given by such lexicographers as Johnson, 
Webster, and Crabb,®^ is to cause.®®* occasion” 
is also defined as meaning to be the means of bring¬ 
ing about or producing;®^ to bring about®® or be 
the means of bringing about;®® to give occasion 
to;®*^ to impel or induce by circumstances;®® to pro¬ 
duce.®® By strict definition '^to occasion” does not 
mean to act as a cause in producing effect.*^® 

The word ^^occasion,” as a noun, has been held 
equivalent to, or S 3 mon 3 niaous with, ^'condition” see 
15 C.J.S. p 811 note 65.1, and has been compared 
with, or distinguished from, "cause” see 14 C.J.S. p 


42 note 5, "direct cause” see 14 C.J.S. p 48 note 50, 
and has been held to be convertible with "necessajy^ 
see 65 C.J.S. p 270 note 63. 

As a verb, the word "occasion” has been held 
equivalent to, or synonymous with, "cause” see 14' 
C.J.S. p 52 note 53, and the words have also been 
compared or distinguished see 14 C.J.S. p 52 note 
58. "Occasion” has been compared with, or distin¬ 
guished from, "permit.”7i 

"Occasioned” has been held synonymous with, or 
equivalent to, "caused” see 14 C.J.S. p 52 note 89. 

The meaning of the word "occasion” is discussed 
in connection with the problem of absolute privilege 
in Libel and Slander § 87 c, and as used in stat¬ 
utes imposing liability upon municipalities for in¬ 
jury caused by mob violence when the injury is not 
occasioned by the person complaining see Munici¬ 
pal Corporations. § 773. In the law of negligence 
the cause of injury as distinguished from the occa¬ 
sion is treated in iN'egligenee § 103. 

Phrases employing the word and as to which more 
recent adjudications have not been found see 46 C.J. 
p 803 notes 1-9. 

OGOASIONAL. The word "occasional” is in com¬ 
mon use and has a well understood meaning.'^® It 
is defined as meaning occurring more or less fre- 
* quently, but not at fixed or regular intervals.*^® 


61. Ala.—Cozpus Otixls diiaa la 
Henderson v. Southern Ry. Co., 
191 So. 234, 236, 238 Ala. 356. 
Mass.—Commonwealth v. TsoupraJsa- 
kls, 166 N.m 850. 856, 267 Mass. 
496. 

46 O.J. p 892 note 89. 

68. Mass.—Commonwealth r. Tsou- 
prakakis, supra. 

68. Ala.—Corpus Chris cited ia 
Henderson v. Southern Ry. Co., 191 
So. 234. 236. 238 Ala. 856. 

46 C.J. p 892 note 88. 

64. Tenn.—^Ridout v. State, 20 S.W. 
•2d 25*5, 256, 267, 161 Tenn. 248, 71 
A.L.R. 830. 

65. Tenn.—Ridout v. State, supra. 
56. Tenn,—^Ridout v. State, supra. 
67, Tenn.—Ridout v. State, supra. 

6a S.D.—^Fletcher y. South Dakota 

Cent R. Co., 1-56 N.W. 3, 6, 36 
S.D. 401. 

46 O.J. p 892 note 87. 

69. U.S.—-Williamsburgh City F. Ins. 
Co. V. WUlard. Cal., 164 F. 404, 406, 
90 C.C.A. 892,. 21 L.Rj^.,K.S., lOt 

Ohio.—State Industrial Commission 
V. Welgandt 180 N.E. 38, 39, 102 
Ohio St 1. 

Sbuilariy 

(1) To cause accidehtaJly or inoi- 


[ dentally.—^Baker & Hamilton v. Wll- 
llamsburgh City F, Ins. Co., C.C.Cal., 
167 F. 280, 288. 

<2) To cause incidentally or casu¬ 
ally.—^Evans v. U. S. Fidelity & 
Guaranty Co., 192 S.W. 112, 116, 196 
Mo.App. 438. 

60. Mo.—Smart v. Raymond, App., 
142 S.Wr.2d 100, 104—Evans v. D. 
S. Fidelity & Guaranty Co., 192 S. 
W. 112, 115, 195 Mo.App. 488. 

61. U.a—^Baker & Hamilton v. "Wil- 
liamsburgh City F. Ins, Co., C.C. 
Cal., 1107 F. 280, 283. 

68. ^r. Johnson’s first definition of 
the verb, to occasion, is to cause 
casually; his second simply, to 
cause. Dr. Webster's is not sub¬ 
stantially different: to give occa¬ 
sion to, to cause incidentally, to 
cause. Mr. Crabb appears to give the 
like construction to the word: What 
is caused seems to follow naturally; 
what is occasioned follows inciden¬ 
tally.' ”—Curry v. Chicago ds North¬ 
western R, Co., 48 Wis. 666, 676. 
esii XJsS.—^Baker & Hamilton v. Wil¬ 
liamsburgh City F. Ins. Co., C.C. 

. Cal., 167 F. 280, 288. 

Ohio.—State Industrial Commission 
V. Welgandt, 130 N.E. 38, 39, 102 
Ohio St 1. J 
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64. Ohio.—State Industrial Com¬ 
mission V. Weigandt, supra. 

66. U.S.—Baker & Hamilton v. Wil¬ 
liamsburgh City F. Ins. Co., C.C. 
Cal., 157 F. 280, 283. 

Ind.—Cleveland, etc., R. Co. v. Quinn, 

101 N.B. 406, 409, 64 Ind.App. 11. 

66. U.S.—Williamsburgh City F. 
Ins. Co. V, Willard, Cal., 164 F. 404, 
406, 90 C.C.A. 392, 21 Ii.R.A.,N.S., 
103. 

67. Ohio.—State Industrial Commis¬ 
sion V. Weigandt 180 N.B. 38, 39, 

102 Ohio St. 1. 

68. Ind.—Cleveland, etc., R. Co. v. 
Quinn, 101 N.E. 406, 409, 64 Ind. 
App. 11. 

69. Ohio.—State Industrial Commis¬ 
sion V. Weigandt 130 N.B, 38, 39, 
102 Ohio St 1. 

70. U.S.—Williamsburgh City F. 
Ins. Co. V. Willard, Cal., 164 F. 
404, 406, 90 C.CJL 392, 21 L.R.A., 
N.S., 103. 

71. Mo.—^Bvans v. U. B. Fidelity A 
(Guaranty Co., 192 S.W. 112, 116, 
196 MOA.PP. 483. 

78. U.S.—Martin v. U. S., C.C.A. 
Colo., 100 F.2d 490, 494. 

73. Wash.—Aris v. New York Mut 
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'^Ocoasional^^ has heen held to be the clear antonym 
of ^^regiilar/'74 qq|; antonym of ''excessive” 
see 32 C.J.S. p 1154 note 25. 

The word "occasional,” as used in statements by 
an applicant for life insurance with reference to 
the use of liquors or narcotics, is treated in Insur¬ 
ance § 601. 

OCCASIONALLY. At irregular intervals; from 
time to time, as occasion demands or opportunity 
offers; on occasion.'^S It has been held to be equiv¬ 
alent to, or S3monymous with, "at intervals” see 7 
C.J.S. p 162 note 61, and "from time to time” see 
37 C.J.S. p 1384 note 57. 

OCCLUSION. The word is defined to be the ac¬ 
tion of occluding or fact of being occluded; stop¬ 
ping up, cloaing.76 It is the general term for a 
closing of a vein or blood vessel to the passage of 
the blood, and it may be caused by a thrombosis or 
an embolus.^*^ Thrombosis and occlusion are often 
used interchangeably because a thrombus causes oc¬ 
clusion. 7 8 Occlusion of the coronary arteiy or cor¬ 
onary occlusion is discussed in 18 C.J.S. p 285 note 
11 . 

OCCULT. The word "occult” is defined as meaning 
mysterious; kept secret; concealed from observation 
or knowledge; hidden from material eyes; hidden 
beyond the bounds of ordinary or natural knowl*- 
edge; transcendental; visible only by clairvoyance; 
pertaining to those ancient and medieval sciences 
like alchemy, astrology, theosophy, and the like,'^^ 


OCCULTATIO THESAURI INVENTI PRAUDU- 
LOSA* See 46 C J. p 893 note 15. 

OCCUPANCY. The word "occupancy^’ is defined as 
meaning possession;80 a taking possession;^! the 
act of taking or holding possession the act of 
occupying.88 

As used with reference to property, whether real 
or personal, and as a method of acquiring proper¬ 
ty, the term is defined and treated in the C.J.S. 
title Property §§ 13-15, also 46 C.J. p 893 note 17-p 
894 note 43. The term "occupancy” is employed in 
various other connections throughout this work, 
particular reference being made to the indexes to 
the titles Adverse Possession and Insurance. See 
also Burglary §§ 19, 20. Statutes providing for re¬ 
demption notice to be given to a person in occupan¬ 
cy of property sold for taxes are treated in the C. 
J.S. title Taxation § 865, also 61 C.J. p 1261 note 
81-p 1262 note 3. Occupancy as sufficient posses¬ 
sion to support an action of trespass is discussed in 
the C.J.S. title Trespass § 24, also 63 C.J. p 910 note 
39-p 913 note 65, For other references consult the 
Descriptive-Word Index. 

OCCUPANT, A term not always susceptible of 
precise definition, its meaning varying according to 
the context, the idea intended to be conveyed being 
gathered from a consideration of the purpose of the 
constitutional or statutory provisions in which the 
term is used, as well as from the ordinary defini¬ 
tions given by lexicographers.®^ The term is defined 
as me a n in g one who occupies, or takes possession,^^ 


I», Ins. Co., 108 P. 50. 62. 64 Wash. 
269. 

Phrases 

(1) '^Casual or occasional? com¬ 
pared with, or distinguished from, 
^"Isolated'' see 14 C.J.S. p 29 note 49.1. 

(2> Other phrases as to which 
more recent adjudications have not 
been found see 46 C.J..p 893 note 11. 

74. Utah.—^Paile v. Industrial Com¬ 
mission, 7 P.2d 284, 291, 79 Utah 
47. 

75. Century D. 

“A glass of beer ocoasionallsr” 
Iowa.—Biermann v. Guaranty Mut. 
L, Ins. Co.. 120 N.W. 968, 966, 142 
Iowa 341. 

76. Ohio.—Vogt V. Industrial Comr 
.mission of Ohio, 81 N.B3.2d 98, 96, 
66 Ohio App. 216. , 

77. Utah.—NprriB .. v. Industrial 
Commission, 61 P.2d 418, 414, 90 
Utah 256. 

7a Utah.—^N’orris y. Industrial 
Commission, supra. 


79. K.T.—^In, re Carpenter's Estate, 
297 N.T.S. 649, 654, 163 Misc. 474. 

Similarly expressed 
Of the nature of, or pertaining to, 
those ancient and mediaeval reputed 
sciences, or their modem representa¬ 
tives, held to involve the knowledge 
or use of agencies of a secret and 
mysterious nature, as magic, al¬ 
chemy, astrology, theosophy, and the 
like.—^Rex v. Pollock, 47 OntL. 616,. 
622, 26 Can.Cr.Cas. 24, 28 Pom.Li.R. 
645—46 C.J. p 893 note 14. 

^Qeooltism” is defined to be belief 
in hidden or mysterious powers and 
the possibility of subjecting them 
to human control.—^In re Carpenter's 
Estate, 297 K.T.S. 649, 664, 163 Misc. 
474. 

80. Tex.—^Bvans v. Foster, 16 S.W. 
170, 171, 79 Tex. 48. 

81. Cal.—^People v. Simon, 163 P. 
2d 420, 422, 66 Cal.App.2d 860. 

88. Utah.—Twiggs v. State Land 
. Com'rs, 75 P. 729, 731, 27 Utah 241. 
46 C.J. p 894 note 26. 
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83. Cal.—People v. Simon, 168 •P.2d 
420, 422, 66 Cal.App.2d 860. 

meehanio is in the occupation 
of his shop when he carries on his 
business; a merchant, of his store; 
a lawyer, of his office j a farmer, his 
farm. It is not necessary, to make 
his occupation complete, that the 
mechanic should reside in his shop^ 
or upon the same lot. He is in occu¬ 
pation because he uses and enjoys it 
in carrying on his legitimate calling. 
So with the merchant, the lawyer, 
the farmer.” 

Iowa.—^Fleming v. Maddox, 30 Iowa 
239, 242, 243. 

Utah.—^Twiggs v. State Board of 
Land Com’rs, 75 P. 729, 731, 27 
Utah 241. 

84. Neb.—^Parsons v. Prudential 
Real Est. Co., 126 N.W. 621, 523, 
86 Neb. 271, 44 L.R.A,N.S., 666. 

85. Miss.—City of Indianola v. Fai¬ 
son, 182 So. 650, 662, 169 Miss. 
620.. 

N.T,—G. M. G. Realty Co. v. Spring, 
77 N.T.S.2d 782, 734, 191 Misc. 834. 
46 ax P 894 note 49. 
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and is variously de^ed in connection with property, 
either real or personal, in the C.J,S. title Property § 
14^. also 46 C.J. p 895 notes 60-52, 64-66. The right 
of an occupant to recover for improvements placed 
upon the land of another is treated in Improve¬ 
ments § 3 et seq. For reference to other applica¬ 
tions of the term throughout this work see the term 
"occupancy'^ ante. 

Phrases employing the word "occupant” and as 
to which more recent adjudications have not been 
found see 46 C.J. p 895 notes 57-65. 

OOOOTAOTIS FIUNT DEEELIOTA. See 46 C.J. 
p 895 note 66. 

OOOXJPATILE. That which has been left by the 
right owner, and is now possessed by another.^® 

OOOTJPATIOK The word may be employed as re¬ 
ferring to the act or process of occupying, the state 
,of being occupied, occupancy, or tenure; and as 
used in this sense the word is defined in the C.J.S. 
title Property § 14, also 46 C J. p 895 note 72-p 896 
note 96. 


The word "occupation” also is employed as re¬ 
ferring to that which occupies time and attention; 
a calling, or a trade and it is only as employed 
in this sense that the word is discussed in the fol¬ 
lowing paragraphs. 

There is nothing ambiguous about the word "oc¬ 
cupation”®® as it is used in the sense of employing 
one’s time.®9 It is a relative term,^® in common use 
with a well-understood meaning,and very broad in 
its scope®2 and significance.^® It is described as 
a generic®^ and very comprehensive®® term, which 
includes every species of the genus,®® and compasses 
the incidental, as well as the main, requirements of 
one’s vocation, calling, or business.®^ The word "oc¬ 
cupation” is variously defined as meaning the prin¬ 
cipal business of one’s life;®® the principal®® or 
usuali business in which a man engages; that which 
principally takes up one’s time, thought, and ener¬ 
gies;® that which occupies or engages the time and 
attention;® that particular business, profession, 
trade, or calling which engages the time and efforts 
of an individual;^ the employment in which one en¬ 
gages, or the vocation of one’s life;® the state of 


86 . Blade L.I>. 

87. Mo.—OoxptUB JtLTlg C.iioted in 
Lynn v. Business Men's Assur. Co. 
of inaerica, App., Ill S.W.2d 231, 
236. 

46 C.X p 897 notes 9, 17, 19. 

88 . N.Y.—Stewart v. Barber, 43 N". 
T.S.2d 560, 562, 563, 182 Misc. 91. 

88 . m.—Scott V. Freeport Motor 
Cas. Co. of Freeport, 64 N.B.2d 
542, 647. 392 Ill. 332. 

90. Fla.—New York Life Ins. Co: v. 
Leeks, 166 So. 50, 62, 122 Fla. 127. 

91. U.S.—Martin v. U. S., C.CA. 
Colo., 100 F.2d 490, 494. 

99, Wash.—Shaweroft v. Standard 
Accident Ins. Co. of Detroit. 30 P. 
2d 987, 991, 177 Wash. 106. 

93 . Iowa.—State v. Brie, 232 N.W. 
279, 281, 210 Iowa 974, 72 A.L.R. 
137. 

Mass.—^Bverson v. General Fire & 
Life Assur. Corp., Ltd., 88 N.B. 
658, 661, 202 Mass. 169. 

94 . m.—Schuchardt v. People, 99 
HI. 501, 506, 39 Ain.R. 34. 

Neb.—^Dodge v. Guldlnger, 127 N.W. 
122, 87 Neb. 349, 138 Am.S.R. 494. 

95 . XJ.S.—^Indemnity Ins. Co. of 
North America v. Sloan, C.C.A.Md., 
68 P.2d 222, 226—Gotfredson v. 
German Commercial Acc. Co., 
Mich., 218 F. 582, 685. 184 C.CA- 
310, L.R.A.1915D 812. 

N.T.—^Krlp Holding Corporation v. 
Canavan, 288 N.Y.S. 468, 469, 169 
Misc. 3. 

Gr.-M^hllders v. Brown, 168 P. 166, 
168, 81 Or. 1, Aiin.Cas.l9i8D 170. 


98. HI.—Schuchardt v. People, 99 
Ill. 501, 506, 39 Am.B. 34. 

97. U.S.—^Indemnity Ins. Co. of 
North America v. Sloan, C.C.A.Md., 
68 F.2d 222, 226—Gotfredson v. 
German Commercial Acc. Co., 
Mich., 218 F. 682, 586, 134 C.C.A. 
810, L,R.A.1916D 312. 

98. U.S.—Ocean Accident & Guaran¬ 
ty Corporation v. Rubin, C.C.A. 
Cal., 73 F.2d 167, 167—Indemnity 
Ins. Co. of North America v. Sloan, 
C.aA.Md., 68 F.2d 222, 226. 

Ill.—Scott V. Freeport Motor Cas. 
Co, of Freeport, 64 N.B.2d 642, 647, 
892 Ill. 332. 

—^Benefit Ass'n of Ry. Employees 
V. Secrest, 39 S,W.2d 682, 684, 686 , 
239 Ky. 400. 

N.T.—Stewart v. Barber, 48 N.Y.S. 
2d 560, 562, 668 , 182 Misc, 91— 
People V. Kelly, 273 N.Y.S. 992, 
996, 162 Misc. 372—Pulaski v. Sov¬ 
ereign Camp of Woodmen of the 
World, 174 N.Y.S. 298, 299, 105 
Misc. 740. 

Tex.—Cohen v. State, 110 S.W. 66 , 
68 , 58 Tex,Cr. 422. 

Wash.—Shaweroft v. Standard Acci¬ 
dent Ins. Co. of Detroit, 80 P.2d 
987, 991, 177 Wash. 106. 

46 C.J. p 89'6 note 6 . 

99. Cal.—^Farmers Automobile In¬ 
ter-Insurance Exchange v, Calkins, 
103 P.2d 280, 232, 39 Cal.App.2d 
890—^Everett v. Standard Acc. Ins. 
Co., 187 P. 996, 1000, 46 Cal.App. 
,332. 

Ky.-r-Beneflt Ass’n of Ry, Employees 
V. Secrest, 39 S.W.2d 682, 684, 685, 
239 Ky. 400. 


1. Ky.—^Benefit Ass’n of Ry. Em¬ 
ployees V. Secrest, supra. 

SL Ala.—Sovereign Camp, W. O. W. 
V. Craft, 94 So. 831, 833, 208 Ala. 
467. 

Idaho.—^Dorrell v. Norida Land St 
Timber Co., 27 P. 2 d 960, 963, 63 
Idaho 793. • 

Wash.—Shaweroft v. Standard Acci¬ 
dent Ins. Co. of Detroit, 80 P.2d 
987, 991, 177 Wash. 106. 

3. U.S.—Ocean Accident & Guaran¬ 
ty Corporation v. Rubin, C.C.A 
Cal., 73 F.2d 167, 167—Indemnity 
Ins. Co, of North America v. Sloan, 
C.C.AMd., 68 P.2d 222 , 226. 

Ill.—Scott V. Freeport Motor Cas. 
Co. of Freeport, 64 N.E.2d 642, 647, 
892 Ill. 382. 

Ky.—Benefit Ass'n of Ry. Employees 
V. Secrest, 89 S.W.2d 682, 684. 686 , 
239 Ky. 400. 

N.Y.—Stewart v. Barber, 43 N.Y.S, 
2d 660, 662, 6*63, 182 Misc. 91— 
People V. Kelly, 273 N.Y.S. 992, 
996, 152 Misc. 872—Pulaski v. Sov¬ 
ereign Camp of Woodmen of the 
World, 174 N.Y.S. 298, 299, 105 
Misc. 740. 

Wash.—Shaweroft v. Standard Acci¬ 
dent Ins. Co. of Detroit, 30 P.2d 
987. 991, 177 Wash. 106. 

46 C.J. p 897 note 17. 

4 , L,a.—Harris v. Southern Carbon 
Co., App., 162 So. 430, 434. 

Ohio.—State Industrial Commission 
V. Roth, 120 N.B. 172, 173, 98 Ohio 
St. 34, 6 A.L.R. 1463. 

6 . La.—^Harris v. Southezm Carbon 
Co., App,, 162 So. 430, 434. 

Ohio.—State Industrial Commission 


74 



67 aj.s. 


OCCVPATION 


being occupied or employed in any way;® that ac- ment;i® regular businesstbe regular business of 
tivity in which a person, natural or artificial, is en- a personone’s regular business or employment;^® 

gaged with the element of a degree of permanency a trade, business or mystery.®® 
attached.’^ The word ‘‘occupation” is frequently defined as 

The term is also defined as signifying employ- meaning the business in which one principally en- 
ment;® vocation;® tradecallingprofes- gages in order to procure a living or obtain 
sion;i® business work;!^ office and is fur- wealth the business which a man follows to pro- 
ther defined to mean habitual or stated employ- cure a living or obtain wealth;®® the trade, calling. 


V. Roth, 120 N.B. 172, 173, 98 Ohio 
St 34. 5 A.L.,R. 1463. 

Slmnarly aeftned 

That in which one is ensraged or 

employed.—Stewart v. Barber, 43 N. 

T.S.2d 560, 562, 563, 182 Misc. 91. 

6. Iowa.—^Mortensen v. Central L. 
Assur. Assoc., 99 N.W. 1059, 124 
Iowa 277. 

7. Va.—^Board of Sup*rs of Amherst 
County V. Boaz, 10 S.B.2d 498, 499, 
176 Va. 126. 

a U.S.—Ocean Accident & Guaran¬ 
ty Corporation v. Rubin, C.C.A 
Cal., 73 F.2d 157, 167—^Indemnity 
Ins. Co. of North America v. Sloan, 
C.C.A.Md., 68 F.2d 222, 226. 

Ky.—^Benefit Ass’n of Ry. Employees 
V. Secrest. 39 S.V7.2d 682, ‘684, 685, 
239 Ky. 400. 

Minn.—^Lorentz v. .a]tna Life Ins. 
Co. of Hartford, Conn., 266 N.W. 
699, 701, 197 Minn. 205. 

NY.—People v. Kelly. 273 NT.S. 992, 
996, 152 Misc. 372—Pulaski v. Sov¬ 
ereign Camp of Woodmen of the 
World, 174 NT.S. 298, 299, 105 
Misc. 740. 

Wash.—Shawcroft v. Standard Acci¬ 
dent Ins. Co. of Detroit, 30 P.2d 
987, 991, 177 Wash. 106. 

46 C.J. p 897 note 10. 

a U.S.—Ocean Accident & Guaran¬ 
ty Corporation v. Rubin, C.C.A 
CaL, 73 F.2d 157, 167—Indemnity 
Ins. Co. of North America v. Sloan, 
C.C.AMd., 68 F.2d 222, 226. 

Cal.—^Farmers Automobile Inter-In¬ 
surance Exchange v. Calkins, 103 
P.2d 230, 232, 39 Cal.App.2d 390, 

Ill.—Scott V. Freeport Motor Cas. 
Co. of Freeport, 64 NE.2d 642, 647, 
392 Ill. 332—^Borovicka v. Bankers 
Indemnity Ins. Co., 6 N.E.2d 531, 
633, 289 I11.APP. 51. 

Ky.—^Benefit Ass'n of Ry. Employees 
V. Secrest, 39 S.W.24 682, 684, 685, 
239 Ky. 400. 

NT.—People v. Kelly, 273 NT.S. 992, 
995, 152 Misc, 372. 

Tex.—State v. Austin Club, 83 S.W. 
113, 115, 89 Tex. 20, 30 L.R.A. 500. 

Wash.—Shawcroft v. Standard Acci¬ 
dent Ins. Co. of Detroit, 30 P.2d 
987, 991, 177 Wash, 106. 

46 C.J. p 897 note 20. 

10. U.S.—Ocean Accident & Guaran- 
" ty Corporation, v. Rubin, C.C.A. 
Cal., 73 F.2d 157, 167—Indemnity 
Ins. Co. of North America v. Sloan, 
C.C.AMd., 68 F.2d 222, 226. 

Cal.—^Farmers Automobile Inter-In¬ 


surance Exchange v. Calkins, 103 
P.2d 230, 232, 39 Cal.App.2d 390. 

Ga.—^Prudential Ins. Co. of America 
V. South, 177 S.E. 499, 601, 179 Ga. 
663, 98 A.L.R. 781. 

HI.—^Borovicka v. Bankers Indemni¬ 
ty Ins. Co., 6 NB.2d 531, 533, 289 
m.App. 61. 

Ky.—^Benefit Ass'n of Ry. Employees 
T. Secrest, 39 S.W.2d 682, 684, 685. 
239 Ky. 400. 

NY.—People v. Kelly, 273 NT.S. 
992, 995, 162 Misc. 372—Pulaski v. 
Sovereign Camp of Woodmen of 
the World, 174 NT.S. 298, 299, 105 
Misc. 740. 

Tex.—State v. Austin Club, 33 S.W. 
113, 116, 89 Tex. 20, 80 L.R.A 600. 

Wash.—Shawcroft v. Standard Acci¬ 
dent Ins. Co. of Detroit, 80 P.2d 
987, 991, 177 Wash. 106. 

46 C.J. p 897 note 19. 

11. U.S.—Ocean Accident & Guaran* 
ty Corporation v. Rubin, C.C.A 
Cal., 78 P.2d 167, 167—Indemnity 
Ins. Co. of North America v. Sloan, 
C,C.A.Md., 68 F.2d 222, 226. 

Cal.—^Farmers Automobile Inter-In¬ 
surance Exchange v. Calkins, 103 
F.2d 230, 232, 39 Cal.App.2d 390. 

Ga.—^Prudential Ins. Co. of America 
v. South, 177 S.B. 499, 601, 179 Ga. 

. 663, 98 AL.R. 781. 

Ill.—^Borovicka v. Bankers Indemni¬ 
ty Ins. Co., 6 NE.2d 531, 588, 289 
I11.APP. 51. 

Ky.—^Beneflt Ass*n of Ry. Employees 
V. Secrest, 39 S.W.2d 682, 684, 685, 
239 Ky. 400. 

NT.—^Krlp Holding Corporation v. 
Canavan, 288 NT.S. 468, 469, 159 
Misc. 8—People v. Kelly, 273 NT. 
S. 992, 996, 162 Misc. 372—Pulaski 
V. Sovereign Camp of Woodmen of 
the World, 174 NT.S. 298, 299, 106 
Misc. 740. 

Tex.—State v. Austin Club, 33 S.W. 
113, 116, 89 Tex. 20, 30 L.R.A 600. 

Wash.—Shawcroft v. Standard Acci¬ 
dent Ins. Co. of Detroit, 30 P.2d 
987, 991, 177 Wash. 10‘6. 

46 C.X p 897 note 9. 

12. Ill.—^Borovicka v. Bankers In¬ 
demnity Ins. Co., 6 NE.2d 581, 583, 
289 I11.APP. 61. 

N.T.—^Krip Holding Corporation v. 
Canavan, 288 NT.S. 468, 469, 159 
Misc. 3. 

13. Ill.—Scott V. Freeport Motor 
Cas. Co. of Freeport, 64 NB.2d 
542, 547, 392 Ill. 332. 

NT.—Stewart v. Barber, 43 NT.S. 
2d 560, 562, 563, 182 Misc. 91— 
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Krip Holding Corporation v. Cana¬ 
van, 288 NT.S. 468, 469, 159 Misc. 
3. 

46 C.J. p 896 note 8. 

14. Iowa.—^Mortensen v. Central L. 
Assur. Assoc., 99 NW. 1059, 124 
Iowa 277. 

15. 111.—Schuchardt v. People, 99 
Ill. 501, 506, 39 Am.R. 34. 

46 C.J. p 897 note 23. 

13. NY.—Stewart v. Barber, 43 N 
T.S.2d 560, 562, 563, 182 Misc. 91. 
46 C.J. p 897 note 11. 

Similarly defined 

That to which one's time and at¬ 
tention are habitually devoted.— 
Dodge V. Guidinger, 127 NW. 122, 
87 Neb. 349, 138 Am.S.R. 494. 

17. Ky.—^Benefit Ass'n of Ry. Bm-^ 
ployees v. Secrest, 89 S.W.2d 682, 
684, 685, 239 Ky. 400. 

46 C.J. P 896 note 4. 

18. NT.—People v. Kelly, 273 NT. 
S. 992, 996, 162 Misc. 372—Pulaski 
V. Sovereign Camp of Woodmen of 
tbe World, 174 NT.S. 298, 299, 106 
Misc. 740. 

Similarly expressed 
The business in which a man is 
usually engaged, to the knowledge 
of his neighbors.—Luckin v. Ham- 
lyn, 21 L.T.Rep.,NS„ 366—46 C.J. p 
897 note 8. 

19. Idaho.—Dorrell v. Norida Land 
& Timber Co., 27 P.2d 960, 963, 53 
Idaho 793. 

Ky.—^Benefit Ass*n of Ry. Employees 
V. Secrest, 39 S.W.2d 682, 684, 685, 
239 Ky. 400. 

ao. NT.—People v. Kelly, 278 N.T. 

S. 992, 995, 152 Misc. 872. 

21. Cal.—^Farmers Automobile In¬ 
ter-Insurance Exchange v. Calkins, 
103 P.2d 230. 282, 39 Cal.App.2d 
390. 

Fla.—Harper v. England, 168 So. 403, 
406, 124 Fla. 296—^Texas Co. v. 
Amos, 81 So. 471, 472, 77 Fla. 327. 
Or.—Childers v. Brown, 168 P. 166, 

• 168, 81 Or. 1, Ann.Cas.l918D 170. 
Tex.—State v. Austin Club, 83 S.W. 
118, 115, 89 Tex. 20, SO L.R.A. 600 
—^Robbins v. State, 123 S.W. 695, 
696, 67 Tex.Cr. 462—Cohen v- 

State, 110 S.W. 66, 68, 53 Tex.Cr. 
422—Joliff V. State, 109 S.W. 176, 
178, 63 Tex.Cr. 61—Standford v. 
State, 16 Tex.App. 331, 332. 

88, Tex.—Cohen v. State, 110 S.W. 

66, 68, 53 Tex.Cr. 422. 

46 C.J. p 897 note 7. 



OCCUPATION 


Tocation, profession, ofice, employment, or business 
by which one generally earns his living;^® what¬ 
ever one follows as the means of making a liveli- 
hood.24 

The word ^^occupation^^ has reference to the prin¬ 
cipal or regular business of one^s life, or that to 
which one devotes his time and attention, such as 
trade, profession, or other vocation or calling, or 
that which principally takes up one^s time, thought, 
and energy, especially one^s r^olar business or em¬ 
ployment, or whatever one follows as a means of 
making a livelihood 25 The word particularly refers 
to the vocation, profession, trade, or calling in which 
a person is engaged for hire or for profit,^® and it 
has been repeatedly held that a person’s principal 
business and chief means of obtaining a livelihood 
constitute his occupation.27 The term “occupation” 
expresses the idea of continuity;28 a continuous se¬ 
ries of transactions; acts engaged in with continui¬ 
ty sufficient to become a business and implies 
regularity in a specific line of endeavor.30 Further¬ 
more, time is a necessary ingredient, and, although 
it need not be protracted, it must not be momen¬ 
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tary.2i generally understood, the term does not 
include an isolated or semi-occasional and temporary 
adventure in another line of endeavor,^^ and does 
not extend to acts and duties which are simply in¬ 
cidents connected with the daily life of men in any 
or all occupations,25 or to mere acts of exercise, di¬ 
version, or recreation. Thus it has been said that 
occasional aets^s or a single transaction^® wiU not 
constitute an occupation. 

A person may engage in more than one occupa¬ 
tion, as where he pursues one business during a part 
of each year and for the remainder of the year pur¬ 
sues a seasonable occupation or he may engage 
in two occupations at the same time, as where he 
carries on his chief occupation and also another as 
a side line.®® It has been said that a person who has 
a regular occupation, although he may be tempora¬ 
rily out of its pursuit and engaged in another busi¬ 
ness, may properly regard his regular occupation as 
his true occupation.®® 

The word “occupation” has been held properly ap¬ 
plicable to various activities^® and pursuits^^ such 
as the practice of medicine^® or dontistry,^®' farm- 


28. Ill.—Scott V. Freeport Motor 
Cas. Co. of Freeport, 64 N.B.2d 
542, 547, 392 Ill. 882. 

Iowa.—State v. Earle, 232 NT.WT. 279, 
281, 210 Iowa 974, 72 A.L.R. 187. 
Mass.—^Everson v. General Fire & 
Life Assur. Corp., 88 N.B. 658, 661, 
202 Mass. 1*69. 

Slmilaxly deflnea 

(1) The vocation, trade, or busi¬ 
ness In which one principally engag¬ 
es to mane a living or to obtain 
wealth.—Johnson v. State, 136 S. 
W.2d 887, 188 Tex.Cr. 370—Love v. 
State, 20 S.W. 978, 81 Tex.Cr.R. 469. 

(2) The trade, calling, or vocation 
In which one engages for the pur¬ 
pose of procuring a living or ob¬ 
taining wealth.—Anderson v. State, 
167 S.V^. 160, 161, 70 Tex-Cr. 260. 

(3) The vocation, calling, or busi¬ 
ness which a man follows to procure 
a Uvlhg.—Stewart v. Barber, 48 N.T. 
S.2d 560, 562, 663, 182.Misc. 91. 

(4) The calling, trade, or vocation j 
which one engages in for the pur¬ 
pose of profit, or of making a liv¬ 
ing, or obtaining wealth.—Shed v. 
State, 166 S.W. 624, 626, 70 Tex.Cr. 
10 . 

(6) The employment by which one 
generally gets his living.—Childers 
r. Brown, 188 P. 166, 168, 81 Or. 1, 
Aiin.Cas.l918D 170. 

24. AJa.—Sovereign Camp W. O. W. 
V. Craft, 94 So. 831, 883, 208 Ala. 
467. 

Idaho.—DorreU v. Norida Land & 
Timber Co., 27 P.2d 960, 963, 63 
Idaho 793. 


26. Ky.—Benefit Ass'n of Ry. Em¬ 
ployees V. Secrest, 89 S.W‘.2d 682, 
684. 685, 239 Ky. 400. 

28. Ill.—Scott V. Freeport Motor 
Cas. Co. of Freeport, 64 N.B.2d 
642, 547, 392 Ill. 382.. 

46 C.J. p 897 note 24. 

27, Cal.—^Farmers Automobile In- 
, ter-Insurance Exchange v. Calkins, 

103 P.2d 280, 282, 39 Cal.App.2d 
890. 

28, Osu—^Prudential Ins. Co. of 
America v. South, 177 S.B. 499, 
601, 179 Ga. 668, 98 A.L.R. 781. 

29. N.T.—People v. Kelly, 278 N.T. 
S. 992, 995, 152 Hide. 872. 

30l Qa.—^Prudential Ins. Co. of 
America v. South, 177 S.B. 499, 
601, 179 Ga. 653, 98 A.L.R. 781.. 

3L Ala.—Johnson v. State, 44 Ala. 
414, 416. 

32. Cal.—^Faimiers Automobile In¬ 
ter-Insurance Exchange v. Calkins, 
103 P.2d 230, 282, 89 Cal.App.2d 
390. 

33. n.S.—Ocean Accident & Guaran¬ 
ty Corporation v.; Rubin, C.C.A. 
Cal., 78 F.2d 167,168. 

Tex.—Cohen v. State, 110 S.W. 66, 
68, 68 Tex.Cr. 422. 

34. U.S.—Ocean Accident & Guaran¬ 
ty Corporation v. Rubin, C.C.A. 
Cal,, 73 F.2d 157, 168. 

Iowa.—^Kenny v. Bankers’ Accident 
Ins. Co., 113 N.W. 666, 669, 136 
Iowa 140. 

46 C.J. p 897 note 26. 
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36. Ill.^^rptis OPnarls guoted in 
Scott V. Freeport Motor Cas. Co. 
of Freeport, 64 N.B.2d 642, 647, 392 
Ill. 332. 

46 C.J.'p 898 note 27. 
sa N.T.—People v. Kelly, 273 N.T. 
S. 992, 996, 162 Mlsc. 372. 

37. Ky.—^Benefit Ass’n ol :ty. Em¬ 
ployees V. Secrest, 89 ■S.*W.2d 682, 
684, 686, 239 Ky. 400. 

3a Ky.—^Benefit Ass’n of Ry. Em¬ 
ployees y. Secrest, supra. 

39. Ky.—^Benefit Ass’n of Ry. Em¬ 
ployees V. Secrest, supra. 

4a Activities of Siavation Army 
“Granting that the Salvation 
Army is not engaged in trade and 
that it has no profession, and with¬ 
out deciding whether or not it has 
a business, it must be held that its 
activities are described by the word 
‘occupation.’ ’’—Shaweroft v. Stand¬ 
ard Accident Ins. Co. of Detroit, 80 
P.2d 987, 991, 177 V7ash. 106. 
Salvation Army as religious Insti¬ 
tution see the C.J.S. title Re¬ 
ligious Societies S 1, also 63 C.J. P 
1296 note 69 Cb]. 

4L Xiock laborer 

The work of a lock laborer has 
been held to he an occupation and 
not a trade.-^McCaifery v. State, 268 
N.T.S. 672, 673, 238 App.Div. 436. 

42. Meb.—^Dodge. v. Guldinger, 127 
N.W. 122, 123, 87 Neb. 349, 138 Am. 

S. R. 494. 

43. N.T.—Stewart v. Barber, 48 N. 

T. S.2d 560, 662, 182 Misc, 91. 
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OCCUPATION-OCCTTPATIONAL 


ing,4^ undertaking,^5 storekeeping,and in 

other instances the term has been held inapplica- 
ble47 

"Occupation” has been held equivalent to, or syn¬ 
onymous with, business” see 12 C J.S. p 773 note 
62, "calling^^ see 12 C.J.S. p 886 note 67.1, "employ¬ 
ment” see 30 C.J.S. p 234 note 67, "profession,”^® 
^^ursuits,”^® "trade,”®® and "vocation.”®^ 

The word has been compared with, or distin¬ 
guished from, "avocation” see 7 C.J.S. p 1309 note 
98, 'HDenefit” see 10 C.J.S. p 339 note 83, "priv- 
ilege,”®2 ^<profession,”®® and "work.”®^ 

The word "occupation” as used in policies of in¬ 
surance is treated in Insurance § 294. For other 
references to the use of the term in insurance law 
see the index to the title Insurance. The meaning 
of the word "occupation” in statutes regulating the 
employment of minors is discussed in Infants § 12, 
and the term is defined as used in statutes provid¬ 
ing for minimum wages for women and minors in 


Master and Servant § 152 b. For other particular, 
applications and specific uses of the term consult 
the Descriptive-Word Index. 

Phrases employing the word "occupation'^ are set 
out in the note.®® 

OCCUPATIONAL. The word "occupational” is de¬ 
fined as of, or pertaining to, an occupation, trade, 
or work.®® 

Occupational Disease 

Occupational diseases, also referred to as indus- 
trial®7 or vocational®® diseases, are not a separate 
class of human ailments, and are not new diseases 
from the ultimate pathological standpoint^®® al¬ 
though they were unknown to the common law.®® 
An occupational disease is not an accident,®^ and 
is not a disease occasioned by accident or misadven¬ 
ture®® or which arises from aceidental causes.®® 
Such diseases lack the element of sudden or unex¬ 
pected event ;®^ they do not occur suddenly,®® but 


44. Ont.—Worthington v. Robbins, 
56 Ont.L. 286. 27 OntW.N. 275, 
276. [1925] 2 DoblUR. 80. 

45. Mass.—^Brookline Bldg. Com'r v. 
McManus, 160 N.E. 887, 268 Mass. 
270. 

46 CJ. p 896 note 4 [d]. 

46. Mich.—^People v. BeRose, 208 N. 
W. 96, 96, 230 Mich. 180. 

47. 0«ntlenuux 

Bng.—^Allen v. Thompson, 1 H. & N. 

15, 19, 166 Reprint 1099. 

46 C.J. p 897 note 9, 

JOissioiiary vending medicine 

A Pearson is not engaged in the oc¬ 
cupation of vending medicine who, 
while performing missionary duties, 
sold the bottles of medicine, the 
person not being in the business of 
selling medicine, but his occupation 
and profession being that of a mis¬ 
sionary preacher. 

N.T.—^Pulaski v. Sovereign Camp of 
Woodmen of the World, 174 N.T.S. 
298, 299, 105 Mlsc. 740. 

Tex.—^Love v. State, 20 S.W. 978, 81 
Tex.Cr. 469. 

^ Mont.—^Burk v. Montana Power 
Co., 266 P. 887, 839, 79 Mont. 62. 
N.T.—Stewart v. Barber, 48 N.T.S. 

2d 660, 662, 5’63, 182 Miso. 91. 

46. Ark.—State ex re! Norwood v. 
New York L. Ins. Co., 171 S.W. 871, 
873, 119 Ark. 814. 

'60. Kan.—Topeka v, Jones, 86 P. 

162, 168, 74 Kah. 164. 

.51. N.T.—Stewart v. Barber, 48 N. 

T.a 660, .662, 563, 182 Mlsc. 91. 
.52. Not synonymous 
Ark.—State v. New York L. Ins. Co., 
171 S.W. 871, 873, 119 Ark. 814. 

N.C.—State v. Hunt 40 S.B. 216, 
217, 129 N.C. 686, 86 Am.S.R. 768. 


^^ProfCBSloii’’ more dignified term 
Pa.—^Lebanon County y. Reynolds, 7 
Watts & S. 329, 830. . 

54. Ga.—^Prudential Ins. Co. of 
America v. South. 177 S.B}. 499, 601, 
179 Ga. 663, 98 AL.R. 781. 

"Occupation” more elevated term 
Ga.—Prudential ins. Co. of America 
V. South, supra. 

55. Ohaage of occupation 

It is not incidental, recreatory, or 
even necessary suspension of the 
performance of regular duty which 
constitutes a change of occupation. 
yac8.tion expedi^ts differ almost as 
widely as the temperaments of men. 
The occasional recurrence for diver¬ 
sion or recuperation to tilling the 
soil does not convert the business 
or professional man into a farmer. 
The statesman felling trees for ex¬ 
ercise coxild not thereby be classified 
properly as a woodchopper by occu¬ 
pation. 

Ill.—Scott V. Freeport Motor Cas. Co. 
of Freeport, 64 N.B.2d 542, 647, 892 
Ill. 382. 

Mass.—^Everson v. General Fire & 
Life Assur. Corp., Ltd., 88 N.E. 
658, 661, 202 Mass. 169. 

Other phrases 

(1) "Daily occupation” see 26 C.J. 
S. p 440 note ®®* 

(2) "Occupation tax” defined see 
Licenses § 1 c. 

(8) Additional phrases aa to 
which more recent adjudicsatlons, 
have not been found see 4'6 C.J. p 
898 notes 28-33. 

50. La;—Morgan, v. Eauitable Life 
Assur. Soc. of XT. S., App., 22 So.2d 
- 696, 697. 


Phrases 

(1) "Occupational disability pol¬ 
icy” see Insurance § 989 lu 

(2) "Occupational duties” as the 
term is used in accident insurance 

I policies see Insurance § 768; and as 
I used in life insurance policies see tn- 
I surance § 889. 

57. Me.—^Dillingham's Ca^e, 142 A. 

865, 866, 127 Me. 245. 

N’.H.—^Lumbermen's Mut. Casualty 
Co. V. Rosan, 80 A2d 474, 475, 92 
N.H. 328. 

58. La.—CaHnella v. Gulf Refining 
Co. of Louisiana^ App., 164 So. 406, 
408. 

Md.—Gunter v. Sharp & Dohme, 161 
A. 134, 186, 169 Md. 438. 

59. Mo.—Wolf V. - Mallinckrodt 
Chemical Works, 81 •S.W.3d 328, 
829, 38 Mo. 746. 

ea Tenn—Stelner T. Spencer, 145 
S.W.2d 647, 660, 24 Tenn.App. 889. 
01. Ala.—American Mut. • Liability 
Ins. Co. V, Agricola Furnace Co., 
183 So. 677, 679, 236 Ala. 536. 

0A Mo.—Wolf V. Mallinckrodt 
Chemical Works, 81 .S.W.2d 323, 
829, 33 Mo. 746, 

UtaJbi.—Young V. Salt Lake Cityi 90 
P.2d 174, 176, 97 Utah 123. 

63. Me.—^Dillingham's Case, 142 A. 

. 866, 86:6, 127 Me.. ■ 246—Brodtn’s 
Case, 126 A . 829, 88.2, 124 Me. 162. 
04. Me.—^Dillingham'S’ Case, 142 A 

866, 866, 127 Me. 246-^BrOdln's 
Case, 126 A 829, 832; 12^4 Me; 162. 

65. Ark.—^Zurich Gieheral Accident 
Sb Liability Ins. Co^ v. Simms Co„ 
109 S.W.2d 988, 980, 194 AyA, 676. 
Dl.—^Peru Plow Wheel Co. v. In¬ 

dustrial Commission, 142 N.B. 546, 
648, 811111. 216. 
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arise gradually,^® developing * slowly®'^ and gradu¬ 
ally,®® over a long period of time from tlie nature 
of the occupation,®® and it has been said that such 
a disease is an insidious illness that creeps unnoticed 
on its victim.*^® However, there is authority to the 
effect that an occupational disease may develop rap¬ 
idly, and accordingly the ‘^slow and gradual devel¬ 
opment" test of established definitions is not of uni¬ 


versal application.'^^ 

An occupational disease is acquired or contract- 
ed'^2 or lias its inception^® in an occupation, and 
is caused by exposure to hazards of the emplo3nnent 
in which the employee is engaged.^^ It is a disease 
which is the natural incident of a particular occu¬ 
pation;"^® one which is likely to result from that em- 


Md.—Gunter v. Sharp & Dohme, 161 
A. 134. 136, 169 Md. 438. 

Sisnllarlv expressed 

"Occupational diseases are,^ from 
a legal standpoint, peculiar, in this— 
that they arise, not from an acci¬ 
dent or event happening at a precise 
moment, hut from a day by day ex¬ 
posure to unhealthful conditions 
over an extended period; the exact 
time of their origin is necessarily 
obscure and their insidious progress 
is not revealed until, freauently aft¬ 
er a long Interval, the disability 
which they create manifests itself.” 
—^Mlclntyre v. El. J. Lavino & Co., 26 
A.2d 168, 1'64, 344 Pa. 168. 

eOii Ark.—Ztirich General Accident 
& Liability Ins. Co. v. Simms Co., 
109 S.W.^d 983, 986, 194 Ark. 676. 
Ga.—^Martin v. Tubize-Chatlllon Cor¬ 
poration. 17 S.B.2d 916, 918, 66 Ga. 
App. 481—^Lumbermen’s Mut. Cas¬ 
ualty Co. V. Lynch, 11 S.E.2d 699, 
701, 63 Ga.App. 530. 

HI.—^Peru Plow & Wheel Co. v. In¬ 
dustrial Commission, 142 N.E. 546, 
648, 311 HI. 216. 

La.—Cannella v. Gulf Refining Co. of 
Louisiana, App., 154 So. 406, 409. 
Md.—Gunter v. Sharp & Dohme, 161 
A. 134, 136, 159 Md. 438. 

Utah.—Thompson v. Industrial Com¬ 
mission, 23 P>2d 930, 934, 82 Utah 
247. 

67. Ark.—Zurich General Accident 
& Liability Ins. Co. v. Simms Co., 
109 S.W.2d 988, 936, 194 Ark. 676. 

Ga,—^Martin v. Tubize-Chatillon Cor¬ 
poration, 17 S.B.2d 916, 918, Ga. 
App. 481—^Lumbermen’s Mut. Cas- 
. ualty Co. V. Lsnach, 11 S.E.2d 699, 
701, 68 Ga.App. 580. 
m.—^Peru Plow & Wheel Co. v. In¬ 
dustrial Commission, 142 N.E. 646, 
648, 311 HI. 216. 

Mo.—^Urie V. Thompson, 176 S.W.2d 
471, 476, 352 Mo. 211. 

Tex,—^Barron v. Texas Employers’ 
Ins. Ass’n, Com.App., 86 S.W.2d 
464, 466—^Federal Underwriters 

Exchange v. Hightower, CivA.pp., 
142 S.W.2d 963, 968—Casualty Un- 
derwriters: v. Flores, CivA^pp., 126 
S.Wi:2d 871, 874—Associated In¬ 
demnity Corporation v. Baker, Civ. 
App., 76 S.W.2d 153, 167. 

68. Qa.—^Martin v. Tubize-Chatillon 
Corporation, 17 S.E.2d 916, 918, 66 
GcLApp. 481—^Lumbermen’s Mut 

' Casualty Co. v. Lynch, 11 S.E.2d 
699, 701, 63 Ga.App. 680. 


Mo.—^Urie v. Thompson, 1T6 S.W.2d 
471, 476, 362 Mo. 211—^Row v. Cape 
Girardeau Foundry Co., App.. 141 
S.W.2d 113, 119—^BvfiUttS v. Chevro¬ 
let Motor Co., App., 105 S.W.2d 
1081, 1084. 

Tex.—^Barron v. Texas Employers' 
Ins, Ass’n, Com.App., 36 S.W.2d 
464 , 4S6—^Federal Underwriters 

Exchange v. Hightower, Civ.App., 
142 •S.W.2d 963, 968—Casualty Un¬ 
derwriters V. Flores, Civ.App., 126 
S.W.2d 371, 374—^Associated In¬ 

demnity Corporation v. Baker, Civ. 
App., 76 S.W.2d 153, 167. 

One of the essential characterist¬ 
ics of an occupational disease is that 
the disease be a gradual develop¬ 
ment under ordinary working condi¬ 
tions.—^Florida Power & Light Co. v. 
U. S. Guarantee Co., C.C.A.Fla., 112 
F.2d 885, 386. 

66, La.—^Mitchell v. Department of 
Highways, App., 27 So.2d 646, 648 
—Glover v. Fidelity & Casualty 
Co., App., 10 So.2d 265, 268—Can- 
neUa v. Gulf Refining Co. of Lou¬ 
isiana, App., 164 So. 406, 409. 

70. Mo.—^Urle v. Thompson, 176 S. 

W:2d 471, 476, 862 Mo. 211. 

Slow and insidious in its approach 
Md.—^Foble v. Knefely, 6 A.2d 48, 53, 
176 Md. 474, 122 A.L.R. 831. 

71- Tex,—^Texas Bmp. Ins. Ass’n v. 
McKay. 210 S.W.2d 147, 160, 146 
Tex 669. 

7a, U.S.—Salinas v. New Amster¬ 
dam Casualty Co., C.C.A.Tex., 67 
F.2d 829, 880—Cason v. American 
Brake Shoe & Foundry Co., D.C. 
Colo., 82 F.Supp. 680, 682. 

Ariz.—In re Mitchell, 160 P.2d 366, 
369, 61 Ariz. 436. 

Colo.—^Industrial Commission of 
Colorado v. Ule, 48 P.2d 803, 804, 
97 Colo. 268. 

Ga.—^Martin v. Tubize-Chatillon Cor¬ 
poration, 17 S.E.2d 916, 918, 66 Ga. 
App. .481—^Lumbermen’s Mut. Cas¬ 
ualty Co. v. Lynch, 11 S.E.2d 699, 
701, 63 Ga.App. 630. 

Idaho.—^Brown v. St. Joseph Lead 
Co., 87 P.2d 1000, 1004. 60 Idaho 
49. 

Ind.—General Printing Corporation 
V. Umback, 195 N.E. 281, 286, 100 
Ind.App. 285. 

Lx—^Harris v. Southern Carbon Co., 
App., 162 So. 430, 434. 

Mo.—^Lovell V. Williams Bros., App., 
60 S.W.2d 710, 713. 

N.M.—Aranbula v. Banner Min. Co„ 

78 


161 P.2d 867, 869, 49 N.M. 268— 
Stevenson v. Lee Moor Contract¬ 
ing Co., 115 P.2d 842, 344, 46 N.M. 
354. 

N.C.—MacRae v. Unemployment 
Compensation Commission of 
North Carolinx 9 S.B.2d 696, 600, 
217 N.C. 769—^McNeely v. Carolina 
Asbestos Co., 174 S.B. 609, 511, 206 
N.C. 668. 

Tex—^Barron v. Texas Employers* 
Ins. Ass’n, Com.App., 86 S.W.2d 
464, 465—^Federal Underwriters 

Exchange v. Price, Civ.App., 146 
S.W.2d 951, 965—^Federal Under¬ 
writers Exchange v. Hightower, 
Clv.App., 142 S.W.2d 968, 968— 

Bonner v. American General Ins. 
Co.. Clv.App., 189 S.W.2d 204, 205 
—Casualty Underwriters v. Scores, 
Clv.App., 126 S.W.2d 871, 374— 
Associated Indemnity Corporation 
V. Baker, Civ.App., 76 S.W.2d 168, 
167—^Travelers Ins. Co. v. Lancas¬ 
ter, Clv.App., 71 S.W.2d 818, 319. 

73. Lx—^Mitchell v. Department of 
Highways, App., 27 So.2d 646, 648 
—Glover v. Fidelity & Casualty 
Co., App., 10 So.2d 256, 258—Can¬ 
nella V, Gulf Refining Co. of Lou¬ 
isiana, App., 164 So. 406, 409. 

74. Ill.—^Ferguson & Lange Foun¬ 
dries V. Industrial Commission, 48 
N.B.2d 684, 687, 380 Ill. 186—Lib¬ 
erty Foundries Co. v. Industrial 
Commission, 26 N.E.2d 790, 793, 
373 Ill. 146. 

7Sw U.S.—Salinas v. New Amster¬ 
dam Casualty Co., C.C.A.Tex., $7 
P.2d 829, 880—^Ivanclk v. Wright 
Aeronautical Corp., D.C.N.J., 68 F. 
Supp. 270, 273—Cason v. American 
Brake Shoe & Foundry Co., D.C. 
Colo., 32 F.Supp. 680, 682. 

Ariz.-In re Mitchell, 150 P.2d 865, 
369, 61 Ariz. 436. 

Colo.—Industrial Commission of Col¬ 
orado V. Ule, 48 P.2d 803, 804, 97 
Colo. 263. 

Conn.—^Niedzwicki v. Peauonnock 
Foundry, 48 A.2d 369, 372, 133 

Conn. 78—^LeLenko v. Wilson BC. 
Lee Co., 24 A.2d 263, 256, 128 Conn. 
499—^Madeo v. I. Dlbner & Bro., 
186 A. 616, 618, 121 Conn. 664, 105 
A.L.R. 1408—Glodenis v. Ameri¬ 
can Brass Co., 170 A. 146, 160, 118 
Conn. 29. 

Gx—Martin v. Tubize-Chatillon Cor¬ 
poration, 17 S.E.2d 916, 918, 66 Gx 
App. 481—Lumbermen’s Mut. Cas¬ 
ualty Co. V. Lynch, 11 S.B.2d 699, 
701, 63 GxApp. 680. 
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ployment because of its inherent nature and it is certain harmful conditions which are. constantly 

the natural, usual, and ordinary result of that occu- present, and to which all workmen in the occupa- 

pation.77 Before any disease may be classified in tion are continually exposed,and usually there 

fl legal sense as an occupational disease, it must be must be long-continued exposure to the peculiar has- 

a disease, or a diseased condition, #hich is peculiar ards of the particular employmei^t,®! since in occu- 

to a given occupation,^® and it must attach to the pational disease any one exposure to the deleterious 

particular employment a hazard which distinguishes substance is inconsequential in itself, but the ac- 

it from the ordinary run of occupations and is in cumulation of repeated absorptions is the factor 

excess of that attending employment in general^® . which brings about the disease.®^ In order to con- 

The disease must be brought about by exposure to nect a disease with the occupation or trade of an 


Idaho.—^Brown v. St. Joseph Lead 
Co., 87 P.2d 1000, 1004, 60 Idaho 
49. 

Ind.—General Printing Corporation 

V. Umback, 195 N.E. 281, 286, 100 
Ind.App. 286. 

Iowa.—^Black v. Creston Auto Co., 
281 W.W. 189, 192, 226 Iowa 671— 
Dille V. Plainvlew Coal Co., 260 N. 

W. 607, 61-6, 217 Iowa 827—Gay v. 
Hocking Coal Co.. 169 N.W. 360, 
868, 184 Iowa 949. 

La.—^Harris v. Southern Carbon Co., 
App., 162 So. 430, 434. 

Mo.—^Urle v. Thompson, 176 S.W.2d 
471, 476, 362 Mo. 211—Wolf v. Mal- 
linckrodt Chemical Works, 81 S.W. 
2d 323, 329, 33 Mo. 746—Row v. 
Cape Girardeau Foundry Co., App., 
141 •S.W.2d 113, 119—Bolosino v. 
Laclede-Christy Clay Products 
Co., App., 124 S.W.2d 581, 683— 
Evans v. Chevrolet Motor Co., 
App., 106 S.W.2d 1081, 1084—Mau- 
pin V. American Cigar Co., 84 S.W. 
2d 218, 221, 222, 229 Mo.App. 782— 
Lovell V. Williams Bros., App., 60 
S.W.2d 710, 713. 

Web.—^Russo v. Swift & Co., 286 N. 

W. 291, 294, 136 Neb. 406, 

N.J.—^Bollinger v. Wagaraw Bldg. 
Supply Co., 6 A.2d 896, 399, 122 N. 
J.Law 612. 

N.M.—Aranbula v. Banner ’Min. Co., 
161 P.2d 867, 869, 49 N.M. 263— 
Stevenson v. Lee Moor Contracting 
Co., 116 P.2d 342, 344, 45 N.M. 864. 
N.C.—^MacRae v. Unemployment 
Compensation Commission of 
North Carolina, 9 S.E.2d 696, 600, 
217 N.C. 769—McNeely v. Carolina 
Asbestos Co., 174 S.E. 60'9, 611, 
206 NC. 668. 

Tenn.—Steiner v. Spencer, 146 S.W. 

2d 647, 660, 24 Tenn.App. 889. 

Tex—Barron v. Texas Employers’ 
Ins. Ass’n, Com.App., 86 S.W.2d 
464, 466—^Federal Underwriters 

Exchange v. Price, Civ.App., 146 S. 
W.2d 961, 966—Casualty Under¬ 

writers V. Flores, Civ.App., 126 S. 
W.2d 371, 874—^Associated, Indem¬ 
nity Corporation v. Baker, Civ. 
App., 76 S.W.2d 168, 167—Trav¬ 
elers Ins. Co. V. Lancaster, Civ. 
App., 71 S.W.2d 318, 319. 

Utah.—^Toung v. Salt Lake City, 90 
P.2d 174, 176, 97 Utah 128. 

One of the essential ohaaraotMlst- 
ios of an occupational disease is 


that it is the usual and necessary in¬ 
cident to the work done.—^Florida 
Power Sc Light Co. v. United States 
Guarantee Co., C.CA-Fla., 1I2 F.2d 
385, 386. 

76. Conn.—Niedzwicki v. Peauon- 
nock Foundry, 48 A.2d 869, 372, 
138 Conn. 78—^LeLenko v. Wilson 
H. Lee Co., 24 A.2d 253, 266, 256, 
128 Conn. 499—^Madeo v. I. Bibner 
& Bro., 186 A. 616, 618, 121 Conn. 
664, 105 A.L.R. 1408. 

77. Conn.—^Niedzwicki v. Peuuon- 
nock Foundry, 48 A.2d 369, 372, 
133 Conn. 78—^LeLenko v. Wilson 
H Lee Co., 24 A.2d 263, 256, 128 
Conn.. 499—^Madeo v. I. Dibner & 
Bro., 186 A. 616, 618, 121 Cohn. 664, 
105 A.L.R. 1408. 

Ga.—^Martin v. Tubize-Chatillon Cor¬ 
poration, 17 S.E.2a 916, 918. 66 Ga. 
App. 481—^Lumbermen's Mut. Cas¬ 
ualty Co. V. Lynch, 11 S.B.2d 699, 
701, 63 Ga.App, 630. 

Iowa.—Black v. .Creston Auto Co., 
281 N.W. 189, 192, 226 Iowa 671— 
Dille V. Plainview Coal Co^ 250 N. 
W. 607, 616, 217 Iowa 827—Gay v. 
Hocking Coal Co., 169 N.W. 360, 
863, 184 Iowa 949. 

La.—^Harris v. Southern Carbon Co., 
App., 162 So. 430, 434. 

Mo.—^Urie v. Thompson, 176 S.W.2d 
471, 476, 862 Mo. 211—Wolf v. Mal- 
linckrodt Chemical Works, 81 S.W. 
2d 323, 329, 88 Mo. 746—Row v. 
Cape Girardeau Foundry Co., App., 

141 S.W.2d 113, 119—^Bolosino v. 
Laclede-Christy Clay Products Co., 
App., 124 S.W.2d 681, 583—^Bvans 
V. Chevrolet Motor Co., App., 106 
S.W.2d 1081, 1084. 

Tex—^Barron v. Texas Employers' 
Ins, Ass’n, Com.App., 86 S.W. 2d 
464, 46’6—^Federal Underwriters 

Exchange v. Hightower, Civ.App., 

142 S.W.2d 968, 968—Casualty Un¬ 
derwriters ,v. Flores, Civ.App., 125 
S.W.2d 871, 374—^Associated In¬ 
demnity Corporation v. Baker, Civ. 

. App., 76 S.W-2d 153.. 157. 

Utah.—^Young v. Salt Lake City, 90 
P.2d 174, 176, 97 U^ 123. 
Slmilfudy expressed 
An occupational disease has been 
said to be the natural and reason¬ 
ably to be expected result of a work¬ 
man following a certain occupation 
for a considerable period of time.— 
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Martin v. Tubize-Chatillon Corpora¬ 
tion, 17 S.E.2d 916, 918, 66 Ga.App. 

481—^Lumbermen's Mut. Casualty Co. 

V. Lynch, 11 S.B.2d 699, 701, 68 Ga. 

App. 630. 

781 Idaho.^Morgan V. Simplot, 165 
P.2d 917, 919, 66 Idaho 84. 

Wash,—^Romeo v. Department of La¬ 
bor and Industries, 142 P.2d . 392, 
393, 19 Wash.2d 289—^Poison Log¬ 
ging Co. V. Kelly. 80 P.2d 412, 413, 
414, 195 Wash. 167. 

79. Conn.—^LeLenko v. Wflson H. 
Lee Co., 24 A.2d 253, 256, 128 Conn. 
499—Madeo v. I. Dibner & Bro., 
186 A. 616, 618, 121 Conn. *664, 105 
A.L.R. 1408i--Glodenis v: American 
Brass Co., 170 A. 146. 160, 118 
Conn. 29. 

Mo.—^Urie v. Thompson, 176 S.W.2d 
471, 476, 362 Mo. 211—Wolf v. Kal- 
linckrodt Chemical Co.,' 81 S.W. 2d 
323, 327. 33 Mo. 746—Row v. Cape 
Girardeau Foxmdry Co., App., 141 
S.W.2d 118, 119—^Bvans v. Chevro¬ 
let Motor Co., App., 106 S.W.2d 
1081, 1084—^Maupin v. American 
Cigar Co., 84 S.W.2d 218. 221, 222, 
229 Mo.App. 782. 

Neb.—^Russo v. Swift & Co., 286 N 
W. 291, 294, 186 Neb. 406. 

80. Idaho.—^Morgan v. ’Simplot, 166 
P.2d 917, 919, 66 Idaho 84. 

Wash.—^Romeo v. Department of La¬ 
bor and Industries, 142 P.2d 392, 
393, 19 Wash.2d 289—^Poison Log¬ 
ging Co. V. Kelly, 80 P.2d 412, 413, 
414, 196 Wash. 167. 

81. Mo.—^Bolosino v. laclede-Chris- 
ty Clay Products Co., App,, 124 S. 
W.2d 681, 683. 

82. Ark.—^Zurich General Accident 
' & Liability Ins. Co. v. Simms Co., 

109 S.W.2d 933, 986, 194 Ark: 676. 

Cal,—'Associated ^Indemnity Corpo¬ 
ration y. State Industrial Accident 
Commission, 12 P.2d 1076, 1076, 
124 Cal.App. 378. 

Iia.—^Mitchell v. Department of 
Highways, App.,. 27 So.2d ’646, 648 
—Glover v. Fidelity , Sc Casualty 
Co., App., 10 So.2d 265, 268—Can- 
nella v. Gulf Refining Co. of Lou¬ 
isiana, App., 154 So. 40$, 408. 

Mo.—^Urie v. Thompson, 176 S.W.2d 
471, 476; 352 Mb. 211. 

SinoUaxly expressed 
In occupational dlseaies It. la drop 
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employee, tHe exposure that “bTings about the disease 
must generally and usually be present whenever and 
wherever he is following his occupation or trade, 
and cannot be so considered when the exposure 
which might cause the disease is for a limited time 
on a job under conditions which are unusual for 
one engaged in his occupation or trade and when 
brought about by an emergency.^^ A condition of 
illness caused by a local or temporary condition in 
the plant of the employer,or a condition due to 
accidental injury,®® or a condition brought about by 
conditions to . which all laborers, regardless of the 
nature of their occupation, are exposed,®® cannot be 
classed as an occupational disease., 

by drop. It Is little by little, day aft¬ 
er day for weeke and months, and 
finally enough Is accumulated to pro¬ 
duce symptoms. 

Ark.—Zurich General Accident & 

Liability tns. Co. v. Simms Co., 109 
S.W.2d 938, 936. 194 Ark. 676. 

La.—^M4tchell v. Department of 
Highways, App.. 27 So.2d 646, 648 
—Glover v. Fidelity & Casualty 
Co., App., 10 So.2d 255, 268—Can- 
nella v. Gulf Refining Co. of Lou¬ 
isiana, App., 164. So. 406, 409. 

Mich.—Dailey v. River Raisin Paper 
Co., 267 NT.W. 857, 858, 269 Mlich. 

. 443 —^Adajns v. Acme White Lead 
& Color Works. 148 N.W. 486, 486, 

182 Mlcb. iS7, L.R.A1916A 283, 

Ann.Cas.l916D 689. 

83. La.—Mitchell v. Department of 
Highways, App., 27 So.2d 646, 648 
—Glover v. Fidelity & Casualty 
Co.,, App., 10 So.2d 265, 268, 

8A Wash.—^Poison Logging Co. v. 

Kelly, 80 P.2d..412, 414, 196 Wash. 

1-67. 

85. Wash.—^Poison Logging Co. v. 

Kelly, supra. 

88. Wash.-^Romeo v. Department 
of Labor-and Industries, 142 P.2d 
892, 893, 19 Wash.2d 289—^Poison 
Logging Co. V. Kelly, 80 P.2d 412, 

414,196 Wash. 167; 

• 87. Idaho.'^Brown v. St Joseph 
Lead Co., 87 :P.2d 1000, 1004, 60 
Idaho 49. 

lT.C.^McNeely, v. Carolina Asbestos 
Goi, .174 S.B. 609, .611, 206 N;C. 568. 

08, Gia..—^Martin t. Tublze-Chatillon 
Corporation, 17 S.B,2d 915, *918, 66 
' Qa-APP* ^®1—^Lumbermen's Mut 
Casualty Co: v. Lynch, ll S.E.2d 
699, 701, 63.Ga.App. 580. 

, ’ Tenn.—Steiner v. Spencer, 145 S.W. 

2d 647, 560,.24‘.'!renn.App. 889. 

. Similarly defined 

Xi> A disease which Is the usual 
Incident or result of the particular 
emplo^ent, in. which the workman 
Is engaged!—Black v,. Creston Auto 
Co., 281 N.W. 189, 19'2, 225 Iowa 671 
—^Dllle V. PlaJnview Coal Co., 260 N. 

' 'tir, 616, 217 I6wa 827-may v. 


The term ^^occupatioual disease^' has been vari¬ 
ously defined and interpreted in judicial decisions 
and in textbooks,®^ as meaning a disease caused by, 
or especiaUy incident to, a particular employment;®® 
a disease which is not only inci(^ent to an occnpa- 
tion, but the natural, usual, and ordinary result 
thereof;®® a disease contracted in the usual and 
ordinary course of events, which from the common 
experience of humanity is known to be incident to 
a particular employment;®® a disease wherein the 
cumulative effect of the employee's continued ab¬ 
sorption of deleterious substances from his environ¬ 
ment ultimately results in manifest pathology;®! a 
disease which is due wholly to causes and conditions 

Mo.—^Lovell V. Williams Bros., App., 
60 S.W.2d 710, 713. 

N.C.—^McNeely v. Carolina Asbestos 
Co., 174 S.B. 609, 611, 206 N.C. 
668 . 

Similarly defined 

(1) A disease that from common- 
experience is visited on persons en¬ 
gaged in a particular occupation, in 
the usual course of events. 

U.S.—Ivancik v. Wright Aeronautical 

Corp., D.C.N.J., 68 F.Supp. 270. 273. 
N.J.—Bollihger v. Wagaraw Bldg. 
Supply Co., 6 A.2d 396, 399, 122 
N.J.Law 512. 

(2) A disease contracted in the 
natural and ordinary course of em¬ 
ployment, by a person engaged in a 
particular calling or occupation, 
which disease from common ex¬ 
perience is known to be a usual and 
customary incident to such calling 
or occupation.—^Harris v. Southern 
Carbon Co., La.App., 162 So. 430, 
434. 

91. Ark.—^Zurich General Accident 
& Liability Ins. Co. v. Simms Co., 
109 S.W.2d 933, 936, 194 Ark. 676. 
Cal.—^Associated Indemnity Corpora¬ 
tion V. State Industrial Commis¬ 
sion, 12 P.2d 1076, 124 Cal.App.2d 
878. 

v. Department of 
Highways, App., 27 So.2d 646, 648 
—Glover v. Fidelity & Casualty 
Co., App., 10 So.2d 266, 268—Can- 
nella v. Gulf Refining Co. of Louis¬ 
iana, App., 164 So. 406, 408. 

Mo.—^Urie v. Thompson, 176 S.W.2d 
471, 476, 362 Mo. 211. 

Similarly defined 

(1) A disease which results from 
long-continued work in a particular 
employment—Wolf v. Mallinckrodt 
Chemical Works, 81 S.W.2d 823, 329, 
33 Mo. 746—^Lovell v, Williams Bros., 
Mo.App., 60 S.W.2d 710, 713. 

(2) A disease which is the natural 
Incident or conseQuence of ?in em¬ 
ployee’s long-continued exposure to 
the peculiar hazards of a particular 
emploinnaent.—Bolosino v. Laclede- 
Chriaty Clay Products Co., Mo.App., 

, 124 S.W.2d 581, 683. 


Hocking Coal Co., 16.9 N.W. 860, 363, i 
184 Iowa 949. 

(2) A disease ajrising from causes 
incident to the patient's occupation, 
ELS lead poisoning among painters.— 
Dailey v. River Raisin Paper Co.. 
267 N.W. 857, 868, 269 Mich. 443— 
Adams v. Acme White Lead & Color 
Works, 148 N.W. 485, 486. 182 Mich. 
157, L.RJL1916A 283, Ann.Cas.l916D 
689. 

(8) A disease caused by the occu¬ 
pation of the patient.—Golden v. 
Lerch Bros.. 300 N.W. 207, 210, 211 
Minn. 30. 

(4) A disease which arises from 
causes incident to certain occupa¬ 
tions.—Gunter V. Sharp & Dohme, 
151 A 134, 136, 159 Md. 438. 

(5) A disease that is incidental to 
the employment itself. 

U.S.—^Ivancik v. Wright Aeronauti¬ 
cal Corp., D.C.N.J,, 68 F.Supp. 270, 
273. 

N.J.—^Bollinger r. Wagaraw Bldg. 
Supply Co., 6 A2d 396, 399, 122 N. 
XLaw 612. 

(6) A disease which results from 
the ordinary and generally recog¬ 
nized risks incident to a particular 
employment, or which is the usual 
incident of such employment.—^Le- 
Lenko v. Wilson H. Lee Co., 24 A2d 
263. 256, 256, 128 Conn. 499. 

89. La,—^Harris v. Southern Carbon 
Co., App., 162 So. 430, ,434; 

Mo.—Wolf V. Malllnckrodt Chemical 
Works, 81 S.W.2d 323, .329, 33 Mo. 
746. 

Utah.—^Toung’ v. Salt Lake City, 90 
P.2d 174, 176, 97 Utah 123. 

SO. U.S.—Cason v. American Brake 
Shoe & Foundry Co., D.C;Colo., 32 
F.Supp. 680, 682. 

Colo.—^Indu^trial Commission of 
Colorado v. Ule,-48 P.2d 808, 804, 
97 Colo. 263. 

Idaho.—^Brown v. St. Joseph Lead 
Co.,‘ 87 P.2d 1000, 1004, 60 Idaho 
. • 49. 

Ind.—General Printing Corporation 
V. Umhack, 195 N.B. 281, 286, 100 
. Ind.App. 286.' 
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that are normal and constantly present and charac¬ 
teristic of the particnlar occupation, that is, those 
things which science and industry have not yet 
learned how to eliminate, such as silicosis or chronic 
lead poisoning;^* a disease contracted by a slow 
and gradual process in the ordinary course of em¬ 
ployment,®^ and because thereof, and reasonably to 
be anticipated as a result of the work, and which, 
from the common experience of mankind, is known 
to be incidental thereto.®^ 

The term ^^occupational disease^^ is also defined as 
meaning a diseased condition arising gradually from 
the character of the work in which the employee is 
engaged,®® that is, a disease acquired in the usual 
and ordinary course of an employment, which from 
common experience is recognized to be incidental 


thereto,®^ and is the usual and ordinary result in¬ 
cident to the pursuit of an occupation and must, 
in the nature of things, be the result of a slow and 
gradual development;®® a disease normally peculiar 
to, and gradually caused by, the occupation®® in 
which the afflicted employee is or was regularly en¬ 
gaged, and to which every one similarly working in 
the same industry is alike constantly exposed some 
ailment, disorder, or illness which is the expectable 
result of working under conditions naturally inher¬ 
ent in the employment and inseparable therefrom, 
and is ordinarily slow and insidious in its approach.® 
The term is defined in its ordinary and accustomed 
sense as meaning a disease which is the natural inci¬ 
dent or result of a particular employment, usually 
developing gradually from the effects of long-con¬ 
tinued work at the employment, and serving, be- 


(3) A disease which results from 
the ordinary and generally known 
risks incident to the particular em¬ 
ployment and long-continued work In 
lt.-^Amerlcan Mut. Liability Ins. Co. 
V. A^icola Pu’^nace Co., 1$3 So. 677, 
679, 236 Ala.. 535. 

92. Arlz.—In re Mitchell. 150 P.2d 
865, 369, 61 Arlz. 436. 

Colo.—Industrial Commission of 
Colorado v. Ule, 48 P.2d 803, 804, 
97 Colo. 263. 

Mich.—Cell V, Yale & Towne Mfg. 
Co., 275 N.W. 260, 251, 281 Mich. 
564. 

Wash.—^Pol««on T^ogglng Co. v. Kelly, 
80 P.2d 412, 413, 195 Wash. 167— 
^Seattle Can Co. v. Department of 
Labor and Industries, 265 P. 739. 
741, 147 Wash. 803. 

03, Arlz.—In re Mitchell, 160 P.2d 
855. 359, 61 AHz. 436. 

Mich.—Cell y. Tale & Towne Mfg. 
Co., 275 N.W. 260, 261, 281 Mich. 
564. 

Wash.—^Poison Logging Co. y. Kelly, 
80 P.2d 412, 413, 195 Wash. 167— 
Seattle Can Co. y. Department of 
Labor and Industries, 265 P. 739, 
741, 147 Wash, 803. 

94, Tex.—[Federal Underwriters fix- 
change y. Hightower, Civ.App., 142 

S. W.2d 968, 968—Travelers Ins. Co. 

T. Lancaster, Civ-App., 71 S.W.2d 
318, 319. 

Shnilaxly defined 

(1) A disease gradually contracted 
in the ordinary course of employ¬ 
ment, and due wholly to causes and 
conditions that are normal and con- 
st 8 .ntly present and known from ex¬ 
perience to be Incidental to, and 
characteristic of, the particular oc¬ 
cupation.—Aranbula y. Banner Min. 
Co., 161 P.2d 867, 869, 49 N.M. 263— 
Stevenson y. Lee Moor Contracting 
Co., 115 P.2d 842, 844, 45 N.M. 854. . 

(2) A disease acquired in the usual 
and ordinary course of the employ-J 
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ment, and incidental thereto, or 
which is acquired by a gradual and 
slow process resulting from hazards 
or conditions .necessary Incident to 
the performance of the duty of the 
employee.—^Bonner v. American Gen¬ 
eral Ins. Co., Tex.Civ.App., 189 S.W. 
2d 204, 205. 

<3) A disease ordinarily acquired 
by a slow, gradual process in the 
ordinary course of emplosnnent and 
as an incident thereto.—In re Mit¬ 
chell, 150 P.2d 356, 359, 61 Ariz. 
436. 

96. Tex.—^Travelers Ins. Co. y. Lan¬ 
caster, Clv.App., 71 S.W.2d 818, 
819. 

99, Ark,—Zurich General Accident 
& Liability Ins. Co. v. Simms Co., 
109 S,W.2d 933, 986, 194 Ark. 676. 
Ga.—^Martln v. Tubize-Chatlllon Cor¬ 
poration, 17 S.B.2d 916, 918i 66 Ga. 
App. 481—^Lumbermen's Mut. Cas¬ 
ualty Co. V. Lynch, 11 S.E.2d 699, 
701, 63 Ga.App. 630. 
m.—^Peru Plow & Wheel Co. ,v. In¬ 
dustrial Commission,^ 142 N.fi. 546, 
548, 311 Ill. 216. 

La.—Cannella v. Gulf Keflnlng Co. 
of Louisiana, App., 164 So. 406, 
409. 

Md.—Gunter v. Sharp & Dohme, 151 
A. 134, 186, 159 Md. 488. 

Utah.—^Thompson v. Industrial Com¬ 
mission, 23 P.2d 930, 934, 82 Utah 
247. ■ . 

97, U.S.—Salinas v. Nbw Amster¬ 
dam Casualty Co., C.CA-Tex., 67 
F.2d 829^ 880. 

Ga.—^Martin v. . Tubize-Chatlllon Cor¬ 
poration, 17 S.B.2d 915, 918, 66 Ga. 
App.. 481—Lumbermen's Mut. Cas¬ 
ualty Co. v. Lynch, 11 S.E.2d 699, 
701, 68 GaApp, 580.. . 

.N.C.-:-MaoRae, v. Unemployment 
■Compensation Commission of 
North > Carolina, 9 S.E.2d 595, 600, 
217 N.d 769, , ! 

Tex.—^TexM Emp. Ins. Ass'n v. Me- 
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Kay, 210 S.W.2d 147, 180, 146 Tex 
569—^Barron v. Texas Employers* 
Ins. Ass*n, Gom.App., 86 S.W.2d 
464, 466—^Texas Bmp. Ins. Ass'n v. 
McKay. Clv.App., 205 S.W.2d 833, 
837—^Federal Underwriters Ex¬ 
change v. Price, Clv.App., 146 S. 
W.2d 961, 956—Casualty Under¬ 
writers v. Flores, Clv.App., 125 
S.W.2d 871, 874—^Associated In¬ 
demnity Corporation v. Baker, Civ. 
App., .76 S.W.2d 163, 167. 

98. Ga.—^Martin v. Tubize-Chatlllon 
Corporation, 17 S.E.2d 915, 918, 66 
Ga.App. 481—^Lumbermen’s Mut. 
Casualty Co. v. Lynch, 11 S.E.2d 
699, 701, 63 Ga.App. 680. 

Tex.—^Texas Bmp. Ins. Ass’ii v. Mc¬ 
Kay, 210 S.W.2d 347. 150, 146 Tex. 
569—^Barron v. Texas Employers* 
Ins. Ass'n, Com.App., 86 S.W.2d 
464, 466—Texas Emp. Ins. Ass'n v. 
McKay, Civ.App., 205 S.W.2d 833, 
837—^Federal Underwriters Ex¬ 
change v. Hightower, Clv.App., 142 
S.W.2d 963, 968—Casualty Under¬ 
writers V. Flores, Civ.App., 125 
S.W.2d 371, 874—^Associated In¬ 
demnity Corporation v. Baker, Civ. 
App., 76 S.W.2d 153, 167. 

99. U.S.—Cason v. American Brake 
Shoe & Foundry Co., D.C.C 0 I 0 ., 32 
P.Supp: 680, . 682. 

Colo.—^Industrial. Commission of 
Colorado v. Ule, 48 P.2d 808, 804, 
97 Colo. 258, 

Me.—^Dillingham's Case, 148 A* 865, 
866, 127 Me. 245. . 

N.H.—^Lumbermens Mvit Casualty 
Co. y. Bozan, 30 A.2<i 474, 475, 92 
N.H. 828. . 

1. Me.—Dillingham's Case, 142 A. 
866, 866, 127 Me. 245. < 

N.H.—^Lumbermens Mut - Casualty 
Co. y. Hozan, 80 A^2d 474, 475, 92 
N.H,828. ■■ 

9. Md.—^Foble.v. Knefely, 6 A.2d 48, 
68, 176 Md. 474, 122 A.L.B. 831. 
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cause of its known relation to the employment, to 
attach to the same a risk or hazard which distin- 
gnishcs it from the ordinary ran of occupations and, 
is in excess of that attending emplo 3 nnents in gen- 
eraL^^ 

It has been said that perhaps one of the best defi¬ 
nitions for the term ^‘occupational disease” is to be 
found in the frequently quoted case of Victory 
Sparkler & Specialty Co. v. Francks, 128 A. 635, 
638, 147 Md. 368, 44 AXi-E. 363> The definition 
there giyen is as follows: “An occupation or indus¬ 
try disease is one which arises from causes incident 
to the profession or labor of the party's occupation 
or calling. It has its origin in the inherent nature 
or mode of work of the. profession or industry, and 
it is the usual result or concomitant. If, therefore, 
a disease is not a customary or natural result of the 
profession or industry, per se, but is the consequence 
of some extrinsic condition or independent agency, 
the disease or injury cannot be imputed to the oc¬ 
cupation or industry, and it is in no accurate sense 
an occupation or industry disease.”^ 

Certain ailments or illnesses have been regarded 
as typical illustrations of occupational disease,® such 
as silicosis, see the C.J.S. definition Silicosis post, 
pneumoconiosis, see the C.J.S. definition Pneumocon¬ 
iosis post, and chronic lead poisoning see 62 C. J.S. p 
1033 note 69; and the term “occupational disease” 


has been applied to a case of bronchitis resulting 
from inhalation of silica dust see 12 C.J.S. p 372 
note 16, and to a Dupytren's contracture see 28 C. 
J.S. p 592 note 66. 

The term “occupational disease” is defined and 
discussed at length in the C.J.S. title Workmen's 
Compensation Acts § 169, also 71 C.J. p 599 note 
69-p 603 note 90; and the liability of an employer 
for injuries to a servant caused by occupational dis¬ 
ease contracted in the course of the employment is 
treated in Master and Servant § 187 b; and for oth¬ 
er discussions of the term “occupational disease” in 
connection with the relation of master and servant 
see the index to the title Master and Servant. The 
term is also defined in Insurance § 827. 

OOCXJPAVIT. Latin; in old English law, a writ 
that lay for one who was ejected out of his land or 
tenement in time of war.^ 

OGGUPIEB. A word not easy of accurate and ex¬ 
haustive definition,® defined as one who is in the 
use or enjoyment of a thing.® In the strict legal 
sense, one who is* qualified to maintain an action of 
trespass.!® 

OGGtJPT. The word “occupy” is derived from the 
Latin,!! namely, from the word “ob” meaning to,!® 


^ Mo.—Urle v. Thompson, 176 S. 
W.2d .471, 476, 862 Mo. .211—Evans 
V. Chevrolet Motor Co., App., 106 
S.W.2d 1081, 1084. 

fHtnnarly delMied 

(1) A disease which is a natural 
incident of a particular employment, 
and must attach to that occupation a 
hazard which distinguishes it from 
the usual run of occupations and is 
4n excess of that attending employ¬ 
ment in general. 

Conn.—^LeLienho v. Wilson H. L»ee 
Co., 24 A.2d 263, 266, 128 Conn. 
499—^Madeo v. I. Bibner & Bro., 
186 A. 616, 618, 121 Conn. 664, 
106 A.L.R. 1408—Glodenis v. 
American Brass Co., 170 A 146, 
150, 118 Conn. .29. 

Jdo. — ^Wolf V. MalUnckrodt Chemical 
Works, 81 S.W.2d S23, 327, 83 Mo- 
74 $—^Maupin' V. American Cigar 
Co.. 84 S.W,2a 218, 221. 222. 229 
Mo.App. 782. 

;b?eb.—Busso v. Swift Sa Co., 286 N’.W. 
291, 294, 136 Neb. 406. 

iC2) A. disease which is the natural 
•incident or result of a particular em¬ 
ployment .and is peculiar to it, usual¬ 
ly developing gradually from long- 
continued work at the emplDsnnent, 
serving to attach to the em¬ 
ployment a hazard which distin¬ 
guishes it from the ordinary run of 


occupations and is in excess of the 
hazard attending employment in gen¬ 
eral.—^Tindall v. Marshairs U. S. 
Auto Supply Co., 159 S.W.2d 302, 305, 
348 Mo. 1189—^Row v. Cape Girardeau 
Foundry Co., Mo.App., 141 S.W.2d 
113, 119. 

4. N.M.—Aranhula v. Banner Min. 
Co., 161 P.2d 867, 869, 49 N.M. 
263. 

Similarly expressed 
“What is usually regarded by the 
courts as an occupational disease 
has Iwen set forth with perhaps 
reasonable accuracy in Victory 
Sparkler & Specialty Co. v. Francks, 
147 Md. 368, 128 A 636, 638, 44 A 
L.R. 368.“—In re Fero, 62 P,2d 690, 
696, 49 Wyo. 181. 

5. Idaho.—^Ramsay v. Sullivan Min¬ 
ing Co., 6 P.2d 866, 858, 869, 61 
Idaho 866. 

Md.—Gunter v. Sharp & Dohme, 151 
A 134, 136, 159 Md. 488. 

N.M.—Aranbula v. Banner Min. Co., 
161 P,2d 867, 869, 49 N.M. 268. 
Wyo.—In re Pero, 52 P.2d 690, 696, 
49 Wyo. 181. 

Similarly expressed 
An occupational disease is one 
which arises from causes incident to 
the profession or labor of the em¬ 
ployee's occupation or calling, hav¬ 
ing its origin in the inherent nature 
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or mode of work of the profession or 
industry, and being the usual result 
or concomitant thereof.—Connell v. 
Fisher Body Corporation, 192 S.B. 
484, 486, 66 Ga.App. 203. 
e. Md.—Gunter v. Sharp & Dohme, 
151 A 134, 136, 159 Md. 438. 

Mo,—^Bolosino v. Leclede-Christy 

Clay Products Co., App., 124 S.W. 
2d 681, 583. 

7. Black Li.B. 

8. Eng.—^Regina v. St. Pancras As¬ 
sessment Committee, 2 Q.B.B. 581. 
688 . 

Si Iowa.—^Fleming v. Maddox, 30 
Iowa 239, <242. 

46 C.J. p 898 note 43, 

Phrases employing the word and 
as to which more recent adjudica¬ 
tions have not been found see 46 
C-J. p 898 notes 46-48. 

10 . Eng.—Sheppard r. Bradford, 16 
CB.N.S. 869, 378, 111 B.C.Ii. 369, 
143 Reprint 1170. 

11. TT.S.—Jelin v. Home Ins. Co„ 
D.C.N.J., 6 F.Supp. 908, 909. 

18. HJ.S.—^Dalles City v, Methodist 
Episcopal Church Missionary Soc., 
DC.Or., 6 F. 366, 370, 6 Sawy. 126— 
Jelin V. Home Ins. Co., D.aN.J., 
5 F.Supp. 908, 909. 

“OB“ defined see ante p 10 notes 1-3. 
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and *^capio” meaning to lay hold of,!^ or "capere^^ 
meaning to takeA^ Its source words denote action, 
and, since action is possible only for the physiolog¬ 
ically animate, the word is used to connote the bio¬ 
logical filling of space.i5 Jq its legal application it 
is a word of varied meaning,^® its meaning varying 
according to the occasion, the subject matter, or the 
contextA*^ 

The word ^^occupy^' is variously defined as mean¬ 
ing to possess to hold in possession to have 
in possession or use;^® to keep in possessionto 
take or enter upon possession of to hold or keep 
for use;2^ to take or seize.^^ In legal acceptation, 
the word means actual use, possession.26 

The word is also defined to mean to become an oc¬ 
cupant or tenantto tenant to reside ;28 to m- 


habit;^^ and also, to cover or fiU;^® to do business 
in.8l It is further defined as meaning to employ;®'^ 
to use or employ in an exclusive mannerj^s to sub¬ 
ject to the will and control.^^ 

"Occupy^ has been held equivalent to, or synony¬ 
mous with, ^^operate,^^35 ^possess,'’®'® and "work,"^'^ 
and has been compared with, or distinguished from, 
‘^vacant.”3^ 

Occupied, It has been said that the word "occu¬ 
pied” has many meanings that it has a legal 
meaning, and in both popular and legal acceptation, 
it has a known, certain, and definite meaning.^® In 
legal acceptation the term implies use and posses¬ 
sion,^^ and it has been said that it implies actual 
possession and not constructive possession,^ 2 ij-at it 
also has been held that "occupied” does not always 


13. TJ.S.—Dalles aty v. Methodist 
Episcopal Church Missionary SoCm 
DXJ.O r., 6 F. 356. 870. 6 Sawy. 126. 

14. U.S.—Jelln v. Home Ins. Co., 
D.C.N.J., 5 F.Supp. 908, 909. 

1&. U.S.—Jelln V. Home Ins, Co.. 
supra. 

16. Tex.— Corpus Juris cited in Dil¬ 
lard V. Duke, Civ.App., 107 S.W.2d 
414. 418. 

46 CJ. p 898 notes 51-56. 

17. Pa.—^Lane v. Nelson, 7 Hulp 886, 
291. 

46 C.J. P 898 notes 51-63. 

la Cal.—^People v. Roseberry, 71 
P.2d 944, 23 Cal.App.2d 13. 

46 C.J. P 899 note 64. 

19. Colo.—^Blanc v. People ex rel. 
Wilcoxson, 28 P.2d 801, 804, 94 
Colo. 10. 

46 C.J. P 899 note 59. 

Similarly dednsd 

(1) To hold possession. 

Colo.—^Blanc v. People ex rel. Wil¬ 
coxson, supra. 

La.—^Lyons v. Andry, 31 So. 38, 89, 
106 La. 356, 87 Am.S.R. 299. 65 L. 
R.A. 724. 

(2) To hold possession of.—^People 
V. Roseberry. 71 P.2d 944, 83 Cal. 
App.2d 18. 

(3) To hold or keep possession of. 
—^Herman v. Hats. 47 S.W. 86, 87, 
101 Tenn. 118, 41 L.R.A. 700. 

(4) To take possession. 

Colo.—^Blanc v. People ex rel. Wil¬ 
coxson. supra. 

N.T.—Wait V. Agricultural Ins. Co., 
13 Hun 371, 378. 

(6) To take possession of.— 
Thieme v. Niagara P. Ins. Co., 91 N. 
Y.S. 499, 501, 100 App.Dlv. 278. 

(6) To take and hold possession 
of. 

Cal.—^People v. Simon. 153 P.2d 420, 
122, 66 Cal.App.2d 8'60. 


N.T.—^Thieme v. Niagara P. Ins, Co., 
supra. 

20. N.T.—^Thieme v. Niagara F. Ins. 
Co., supra. 

Tenn.—^Herman v. Katz. 47 S.W. 86, 
101 Tenn. 118, 123, 41 L.R.A. 700. 
SimUady expressed 

(1) To have in possession and use. 
—^Lyons v. Andry, 31 So. 88. 39, 106 
La. 366. 87 Am.S.R. 299, 66 L.R.A. 
724. 

(2) To be in possession or occupa¬ 
tion.—^Lyons v. Andry, supra. 

21. N.T.—^Thieme v. Niagara F. Ins. 
Co., 91 N.T.S. 499, 601, 100 App.Div. 
278—Walt V. Agricultural Ins. Co., 
13 Hun 371, 373. 

22. Cal.—^People v. Roseberry, 71 
P.2d 944, 23 Cal.App.2d 13. 

23. Cal.—^People v. Roseberry, su¬ 
pra. 

Colo.—^Blanc v. People ex rel. Wil¬ 
coxson, 28 P.2d 801, 804, 94 Colo. 
10 . 

46 C.J. p 899 note 60. 

Similarly defined 

To hold and use.—^Thieme v. Niag¬ 
ara F. Ins. Co., 91 N.T.S. 499, 601, 100 
App.Diy. 278. 

24h Tenn.—^Herman v. Katz, 47 S.W. 
86, 87, 101 Tenn. 118, 41 L.R.A. 
700. 

26b Colo.—^Blanc v. People ex rel. 
(Wilcoxson, 28 P.2d 801, 804, 94 
Colo. 10. 

26. Colo.—^Blanc v. People ex rel. 
Wilcoxson, supra. 

Similarly defined 

To be an occupant—^Lyons v. An- 
dry, 81 So. 38, 39. 106 La. 866, 87 
Am.S.R. 299. 66 L.R.A. 724. 

27. Cal.—^People V. Roseberry, 71 P. 
i2d 944, 28 Cal.App.2d 13. 

28. Colo.—^Blanc v. People ex rel. 
Wilcoxson, 8 P.2d 801, 804, 94 Colo. 
10 . 


29. Cal.—^People v. Simon, 168 P.2d 
420, 422, 66 iCal.App.2d 860. 

30. Ky.—Hall v. Roberts, 74 S.W. 
199, 200, 24 Ky.L..2362. 

31. Cal.—^People v. Roseberry, 71 
P.2d 944, 23 Cal.App.2d 13. 

32. La.—^Lyons v. Andry, 31 So. 38, 
39, 106 La. 35'6, 87 Am.S.R. 299, 65 
L.R.A. 724. 

33. Cal.—^People v. Simon, 153 P.2d 
420, 422, 66 Cal.App.2d 860. 

.34. U.S.—^U. S. V. Rogers, D.C.Ark., 
23 F. 658, 666. 

85. TJ.S.—^Hoysradt v. Delaware, L, 
& W. R. Co., C.C.Pa., 161 F. 321, 
330. 

Ohio.—^Komhauser v. National Sure¬ 
ty Co., 160 N.B. 921, 923, 114 Ohio 
St 24. 

36.. Ky,—Bingham v. Common¬ 

wealth, i244 S.W. 781, 788, 196 Ky. 
318. 

46 C.J. p 899 note 64 [a]. 

37. TJ.S.—^Hoysradt v. Delaware, L. 
& W. R. Co., C.C.Pa., 161 F. 821, 
330. 

38. Distinction stated 

‘‘Occupy" has a more limited and 
special meaning than the word "va¬ 
cant"—Jelin V. Home Ins. Co., D.C. 
N.J., 5 F.SUPP. 908, 909. 

39. Cal.—^Richards v. Sellers, 285 P. 
391, 392, 104 Cal.App. 30. 

.40; Pa.—^In re Handley, 67 A. 756, 
757, 208 Pa. 888. 

46 C,J. p 898 note 66 [b]. 

41. Pa.—^In re Handley, supra. 
Permanent tenure 

"Occupied" implies the conception 
of permanent tenure for a period of 
greater or less duration,—^Lacy v. 
Green, 84 Pa. 614, 620—^Lane v. Nel¬ 
son, 7 Kulp, Pa., 286, 290. 

42. Pa.—^In re Handley, 67 A. 756» 
767. 208 Pa. 388. 
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require an actual occupancy, but it may sometimes 
permit a constructive occupancy.^^ It is defined as 
meaning held in possession.^^ "Occupied” is an ap¬ 
propriate word to use for tbe purpose of identifying 
land in actual possession,^® and, when applied to a 
building, implies a substantial and practical use of 
the building for the purpose for which it is de- 
signed.4® 

"Occupied” has been held synonymous with "cov¬ 
ered” see 21 CJ.S. p 1032 note 10.2, "filled” see 
36 C.J.S. p 759 note 541, and "possessed,”^*^ 

Phrases employing the words "occupy^^ and "oc¬ 
cupied” and as to which more recent adjudications 
have not been found see 46 C.J. p 899 note 72-p 
900 note 6. 

OOCXTiR. A word said to be an ordinary one^s and 
without technical import.^^ It carries to the mind 
a sense of origin, beginning, not of mere existence 
or of continuation and in its generally accepted 
and most popular sense®^ the word "occur’^ means to 
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happen.®^ li is also defined as meaning to ax>- 
pear;®^ to be foundto be met with;®® to meet 
one^s eyes;®® to present itself;®^ to befall;®® to 
take place;®® to begin;®® to arise.®l 

"Occur^^ has been held equivalent to "exist” and 
the terms have also been distinguished see 35 C.J.S. 
p 199 notes 79, 80. "Occur*^ has been held synony¬ 
mous with ^Tiappen” see 39 C.J.S. p 773 note 23, 
and has been distinguished from "accrue” see 1 C.J. 
S. p 760 note 65. 

--Occurring. Existing;®® happening.®* 

-Occurrence. An occurrence is defined to be a 

happening;®^ a coming or happening;®® an incident 
or event;®® any incident or event, especially one 
that happens without being designed or expected.®*^ 

"Occurrence” has been held synonymous with 
"event” see 31 C.J.S. p 473 note 16, and "happen¬ 
ing^* see 39 C.J.S. p 773 note 27, and has been com¬ 
pared with, or distinguished from, "transaction,”®® 


43. Kan.—^Ashton v. Inffle, 20 Kan. 
070, 681, 27 Am.R. 197. 

46 C.J. p 899 note 64 [f]. 

44. Pa.—Coleman v. Eberly, 76 Pa. 
197, 201. 

45. XJ.S.—Neaqually Catholic Bishop 
Corp, V. Gibbon, C.C.Wash., 44 F. 
821, 325. 

46. U.S.—Gordon Boss-Hlgglns 

Oo., Alaska, 162 F. 687, 640, 89 C.O. 
A. 429. 

Applied to a dweUing 
A dwelling is occupied when it is 
In actual use by human beings, who 
€tre living in it as a place of habita¬ 
tion, and it is unoccupied when it 
has ceased to be a customary place 
of habitation or aboda 
Cal.—Jacobs v. Farmers* Mut. Fire 
Ins. Co. of Turlock, 41 P,2d 960, 
965, 5 CalA.pp.2d 1. 

Tex.—^Republic Ins. Co. v. Watson, 
Clv.App.. 70 S.W.2d 441, 448—Hud¬ 
son Ins. Co. V. McKnight, Clv.App., 
58 S.W.2d 1088, 1089. 

47. U.S.—Nesaually Catholic Bishop 
Corp. V. Glhhon, CX^Wash., 44 F. 
.821, 825. 

49 CJ. P 1090 note 66 [a]. 

46- Mo.—Bradley v. Phoenix Ins, Co.,. 
28 MoApp. 7, 16. 

49. Miss.—Gz^nada Bank v. Petty, 
164 So. 816, 818, 174 Miss. 416. 

Mo.—^Bradley v. Phoenix Ins. Co., 28 
MoApp. 7, 16. 

50. -Colo.—^Murphy v. People ex pel. 
Lehman, 242 P. 67, 68, .78 Colo. 276. 

K.T.—Creighton v. Metropolitan Life 
Ins. Co., 42 N.T.S.2d 213, 216, 181 
Misc. 847. 

Bl. lU.—Johnson v. Humboldt Ins. 
Co.. 91 la 9’2, 95, 88 Am.It, 47. 


K.T.—Creighton v. Metropolitan Life 
Ins. Co., 42 K.T.S.2d 213, 214, 181 
Mlsc. 847. 

52. Ill,—Johnsoh V. - Humboldt Ins. 
Co., 91 Ill. 92, 96, 33 Am.It. 47. 

Hlss.-^renada Bank v. Petty, 164 
Bo. 816, 818, 174 Miss. 416. 

K.T.—Creighton v. Metropolitan Life 
ins. Co., 42 K.T.S.2d 218, 214, 181 
Mlsc., 847. 

46 C.J. p 900 note 16. 

Phrase 

**A vacancy shall occur.**—State v. 
Wells, 138 N.W. 165, 167, 92 Neb. 337, 
41 L.R.A,N.S., 1088. 

53. Miss.—Grenada Bank v. Petty, 
164 So. 31'6, 318, 174 Miss. 416. 

Neb,—State v. Wells, 138 N.W. 166, 
167, 92 Neb, 337, 41 L.K.A.,N.fi., 
1088. 

54. Miss,—Grenada Bank v. Petty, 
164 So. 816, 318, 174 Miss. 415. 

46 C.J. p 900 note 13. 

55. Miss.—Grenada Bank v. Petty, 
supra. 

46 C.J. p 900 note 14. 

58. Miss.—Grenada Bank v. Petty, 
supra. 

Neb.—estate v. Wells, 138 N.W. 166, 
167, 92 Neb. i837, 41 L.RA.,N.S., 
1088. 

57. Miss.—Grenada Bank v. Petty, 
164 So. 316, 818, 174 Miss. 415. 
Neb.—State, v. Wells, 138 N.W. 166, 
167, 92 Neb., 837, 41 L.RA.,N.S., 
1088. 

53 . Ho,—^Bradley t. Phcenix Ins. 

Co., 28 Mo.App. 7, 15. 

Similarly deflxijBd . 

To befall in due course.—Grenada 
Bank v. Petty, 164 So. 816, 818, 174 
Miss. 416. 


59. Neb.—S:tate ▼. Wells, 138 N.W. 
166, 167, 92 Neb. 337, 41 L.R.A., 
N.S., 1088. 

60. Colo.—^Murphy v. -People, 24'2 P. 
67, 69, 78 Colo. 276. 

61. Colo.—^Murphy v. People, supra. 

62. Pa—^Edwards v. Adams, 2 Pa. 
Co. 90, 91. 

63. Kan.—^Koehler v. Beggs, 260 F. 
268, 269, 121 Kan. 897. 

46 C.J. p 900 note 21. 

Phrases 

(1) **As occurring** equivalent to 
**which occurred** see *6 C.J.S. p 786 
note '28. 

(2) “Matter occurring since the 
death.**—^Edwards v. Adams, 2 Pa. 
Co. 90, 91. 

64. I>.C.—Williams v. Robinson, D. 
C., 1 P.R.D. 211, 213. 

Phrases 

(1) “The occurrence of the acci¬ 
dent.**—Ware v. Illinois Cent. R. Co., 
281 S.W. 927, 928, 163 Tenn. 144. 

(2> 'Political occurrence;** an 
event or happening of a political na¬ 
ture, such as a revolution.—Sixteen 
Hundred Tons Nitrate of Soda v. 
McLeod, Cal., 61 F. 849, 86i; 10 C.C.A. 
116—49 C.J. p 1074 note 6. 

65. Tex.—Farmers & Merchants Nat. 
Bank v. Arrington, Civ.App., 98 S. 
W.2d 378, 382. 

66. D.C.—-Williams v. Robinson, D. 
C., 1 F.R.D. 211, 213. 

67. Tex.—Farmers A Merchants Nat. 
Bank v. Arrington, CivApp., 98 S. 
W.2d 878, 382. 

68. D.C.—Williams v. Robinson, D. 
a, 1 P.R.D. 211, 213. 
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OCCTTR-ODD 


and it has been said that tbe iwo terms are not syn- 
onymons.®® 

OCEAN. A tract of water held in common by the 
nations of the world, to which any one of them can 
resort for suitable purposes;'^® that which is the 
common highway of nations, the common domain, 
within the body of no country and under the particu¬ 
lar right or jurisdiction of no sovereign, but open, 
free,' and common to all alike, as a common and 
equal right.'^i The word ^^ocean” has been held 
synonymous with the term '^gh seas” see 39 C.J.S. 
p 899 note 18, and it has been held that in admiral¬ 
ty law the term ^Tiigh seas” includes the open ocean 
see Admiralty § 10. '^Ocean*^ has been distinguished 
from ^^arm of the sea” see 6 C.J.S. p 340 note 17. 
The ocean as a boundary of land is discussed in 
Boundaries § 27 a, and as a boundary of a state see 
the C.J.S. title States § 18, also 59 C.J. p 67 note 
19-68 note 29. 

Phrctscs emplo 3 dng the word are set out in the 

note.'^2 

OOHLOCBAOT, Government by the multitude; a 
form of government wherein the populace has the 
whole power and administration in its own hands; 
the. abuse of a democracy; mob rule.'^^ 

OCTANE. An octane is a unit of measurement, un¬ 
der which is calculated the tendency of gasoline to 
*‘^ock,” the higher the octane number the higher 


the anti-knock value.*^^ 

OCTB. As an abbreviation for ^October^^ see Ab¬ 
breviations 1 C.J.S. p 276 note 5. 

OCTOEOON. The offspring of a quadroon and a 
white person.^® ^^Oetoroon” has been held to be the 
equivalent of ^^mestizo” see 67 CJ^.S. p 1073 note 36. 

GOTO TALES. Literally ^^ht such.” The name 
of a ■writ, at common law, which issues when, on a 
trial at bar, eight more jurors are necessary to fill 
the panel, commanding the sheriff to summon the 
requisite number.^® 

OCTROI TAX. An internal revenue impost of 
Frahce.'^'^ ^ 

OCTTLAE. Of, pertaining to, or connected with, the 
eye, viewed objectively; in or near the eye; ■used 
for or by the eye; also, like or suggesting an eye 
in form or function.'^® 

OCITLIST. See the C.J.S. title Physicians and 
Surgeons § 1, also 46 C.J. p 900 note 35, 

OCXJPACldN. A Spanish word meaning a tempo¬ 
rary taking of property.7^ It has been contrasted 
with, or distinguished from, "incautacidn,” see 42' 
. C J.S. p 501 note 98. 

ODD. A term which may refer either to number or 
singularity.^® 


69. Ind.—Excelsior Clay Works v. 
De Camp; 80 N.B. 981, 98S. 40 Ind. 
App. 26—Lake Shore & M. a R. 
Co. V. Van Auken, 27 N.B. 119, 120, 
1 Ind.App. 492. 

70. 'Puerto Rico.—West India, etc., 
Tel. Co. V. Porto Rico Public Serv. 
Commission; 10 Puerto Rico Fed. 
689, 603. 

71. U.S.—IT. S. V. Morel, C.C.Pa., 26 
P.Cas.No.ie.SOT, Brunn.Coll.Cas. 
873, 876. 

72. Phrases 

(1) “Ocean front of such city.”— 
'Crossan v. Ventnor City, 78 A, 12, 
80 N.XLaw 511, 613. 

(2) “Ocean lane” see 62 C.J.S. p 
771 note 6. 

(3) “Ocean waters” defined see 
Collision S 2 a. 

73. Black Xj.D. 

74. ■D’.S.~Bamsdall Refineries v. 
Bimamwood Oil Co., C.C~AWls., 81 
P.2d 669. 

Similarly expressed 

(1) The utility of lead-treated gas¬ 
oline for use in high compression 
engines, is expressed in terms of oc¬ 
tane numbers, an arbitraiy scale of 
^measurement indicating the relative 


degree of compression to which the 
fuel may be subjected, without caus¬ 
ing “knock” in the engine, which is 
prevented or reduced by the use of 
the fuel. The octane rating of motor 
fuel increases with the amount of 
the patented fluid added to the 
gasoline which, in any case, is small. 
—^Ethyi Gasoline Corporation v. 
United States, N.T., 60 S.Ct. 618, 
621, 309 U.S. 436, 84 L.Bd. 862. 

(•2) The octane of all gasoline is 
not the same. The octane count is a 
measurement of' anti-knock Quality j 
of the particular gasoline.—Johnson 
V. State, 148 S.W.2d 398, 400, 140 Tex. 
Cr. 70. . 

76. Webster New XntD. 

Word of definite meaning 

“We do not think there, could be 
any serious denial of the fact that 
in Louisiana the words . 
and ‘octoroon* are of as definite 
meaning aa the word ‘man* or ‘child,* 
and that, among educated people at 
least, they are as well and widely 
known.**—State v. Treadaway, 62 So. 
600, 608, 126 La. 809, 189. Am.S.R. 
614, 20 Ann.Cas. 1297. 

76. BlajC(kLJ>« 


77. U.S.—^U. S. V. R. P. Downing 
& Co., C.C.N.T., 131 P. 663, 654, 

78. Webster New Int.D. 

"OoQlar refraction is not, and nev¬ 
er has been, a part of medicine, ei¬ 
ther by inheritance, basic pidnci- 
ples, development or practice. It is 
an applied arm of optical science, 
resting upon the work and .discov¬ 
eries of physicists and opticians 
through the ages, down to modem' 
times* It. does not treat the eye, 
whether In health or disease, but 
adapts the light waves which enter 
the eye, in accordance with optical 
principles, so as to produce focused 
and single vision with the least ab¬ 
normal exertion oh the part of the 
eye. And, finally, its distinction, 
from and independence of rhedicine 
have been ajoarmed by supreme court 
decisions in every c^e in which!the 
Question has been brought up for 
adjudication.**—Silver v. Lansburgh’ 
S6 Bro., D.aD.C., 27 F.Supp. 682, 684. 
“Optometry** defined see the C.J.S,' 
title Physicians and. Surgeons, fi 
.1, also 46 C.J. p. 1124 notes'86-90: 

79. U.S.—^The Navemar, D.C.N.T., 

. 24 P.Supp, 496, 601. 

80. Mo.—St. Louis, M. 4b & E. R. 
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ODEEUNT-OF 


67 C.J.S. 


ODEBUNT. As the first word of a maxim as to 
which there have been no recent applications see 46 
C.J. p 901 note 37. 

ODHAL. Complete property, as opposed to feudal 
tenure.81 

ODIO £T AMOEE JUDEX CAEEAT. See 46 CJ. 
p 901 note 39. 

ODIO ET ATXA. A writ anciently called ^Tireve 
de bono et malo,” addressed to the sheriff to inquire 
whether a man committed to prison on suspicion of 
murder were committed on just cause of suspicion, 
or only on. malice and ill will.^^ 

ODIOSA» As the first word of maxims as to which 
there have been no recent applications see 46 O.J. 
p 901 notes 41, 42. 

ODIUM. Hatred; dislike.sJ^ 

(EOONOMIOUS. In old English law, the executor 
of a last wHL and testament.^^ 


(EDEMA. An illness or disease described as a bog¬ 
ging down of the kidneys, heart, and lungs because 
of the heavy load of gas poison entering, through 
the lungs and infecting the tissues and organs of 
the whole system.^® 

(ESTIMATIO FAOIT VENDITIONEM. See 46 C. 
J. p 901 note 45. 

OF. The word "pf^^ is a preposition, and may de¬ 
note possessions^ or ownership,88 or it may be used 
as a word of identification and relation,®^ rather 
than as a word of proprietorship or possession.^ ^ 
may denote source,®^ origin,^^ existence,^3 (de¬ 
scent,84 or location,86 or it may denote that from 
which something issues,8® proceeds,87 or is de- 
rived.88 The term may indicate the aggregate or 
whole of which the limited word or words denote 
a part, or of which a part is referred to, thought of, 
affected, etc.8S 

The word "of” is variously defined as meaning be¬ 
longing to;l pertaining to;2 connected with;8* or as- 


Co. V. Aubuchon, 97 S.W. 867, 869, 
199 Mo. 852, 116 Am.S.B. 499, 9 
L.R.A.,N.S., 426, 8 Ann.Cas. 822. 
Ebrases 

(1) **Odd lot business” see 12 C.J. 
S. p 804 note 59.1. 

(2) **Odd lot doctrine” in the law 
of workmen’s compensation see the 
C.J.S. title Workmen’s Compensation 
Acts § 538. 

(3) “Odd witness.”—St. Louis, M. 
& S. B. R. Co. V. Aubuchon, 97 S.W. 
867, 869, 199 Mo. 852, 116 Am.S.R. 
499. 9 L.R.A,K.S., 426, 8 Ann.Cas. 
822—4'6 C.X p 900 note 36 [a]. 

81, Black L.l>. 

82, Black L.D. 

88. Ind.—^Brow v. Levy, 29 N.B. 
417, 418, 3 Ind.App. 464. 

84. Black L.D. 

85, K.M.—Ogletree v. Jones, 106 P. 
2d 302. 305, 44 N.M. 567. 

88, Tenn.—Gregory v. City of 
Memphis, 6 S.W.2d 832, 157 Tenn. 
68 . 

46 C.J. p 901 note 47. 

87. K.J.—Hackensack Trust Co. v. 
City of Hackensack, 184 A 408, 
409, 116 N.J.Law 343. 

46 ax p 902 note 68. 

Similarly expressed 

(1) “Of” indicates the relationship 
of possession.—Church of the Holy 
Paith V. 'State Tax Commission, 48 
P.2d 777, 781, 89 N.M. 408. 

(2) ”Or’ is defined as indicating 
the’possessive relationship.—C. T. EL 
Corporation v. Maxwell, 195 S.B. 86, 
42, 212 Xq'.C. 808. 


88.. U.S.—^Poe v. Seaborn, Wash., 51 
S.Ct. 68, 282 U.S. 101, 76 L.Bd. 
239—^Beazley v. Allen, D.C.Ga., 61 
P.Supp. 929, 933. 

4*8 C.X p 902 note 69. 

89. Cal.—Harlan v. Industrial Acc. 
Commn., 228 P. 654, 668, 194 Cal. 
852. 

46 C.J. p 902 note 75. 

90, Cal.—Harlan v. Industrial Acc. 
Commn., supra. 

91- Okl.—Stone v. Riggs, 142 P. 298, 
299, 43 Okl. 209. 

46 C.J. p 902 note 85. 

EHmilarly expreesed 
The preposition “of” may denote 
source, creation, or authorship.—As- 
bury Park Board of Health v. New 
York, etc., R. Co., 71 A 259, 77 N.X 
Law 15. 

98. Mont.—State v. Wong Fong, 241 
P. 1072, 1074, 75 Mont. 81. 

46 C.J. p 902 note 84. 

93. N.X—^Asbury Park Board of 
Health v. New York, etc., IC. Co., 
71 A 269, 77 N.XLaw 15. 

94. Okl.—Stone v. Riggs. 142 P. 298. 
299, 48 Okl. 209. 

Pa.—Kochel’s Estate, 29 PaUist. 916. 

95. Md.—^Patapsco Electric Co. v. 
Baltimore, 72 A 1039, 1041, 110 
Md. 306. 

Similarly expressed 

The word “of” may convey the 
meaning of location in, or attach¬ 
ment to, a place or thing.—^Haas v. 
Independent School List. No. 1 of 
Yankton, ,9 N.W.2d 707, 709, 69 S.D. 
303. 

•96, Mont.—State v. Wong Pong, 241 
P. 1072, 1074. 75 Mont. 81. 
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97. Okl.—Stone v. Riggs, 142 P. 298, 
299, 43 Okl. 209. 

46 C.X p 902 note 87. 

98. Mont.—State v. Wong Pong, 241 
P. 1072, 1074, 76 Mont. 81. 

99. Wash.—State v. Schively, 114 P. 
901, 903, 63 Wash. 103. 

1, Ill.—People V. Wolf, 165 N.B. 
619, 620, 334 Ill. 218. 

N.M.—Church of the Holy Faith v. 
State Tax Commission, 4$ P.2d 777, 
781, 39 N.M. 403. 

N.C.—C. T. H. Corporation v. Max¬ 
well, 196 S.B. 36, 42, 212 N.C. 803. 
46 C.J. p 901 note 61. 

Similarly defined 

Belonging to a number or quan¬ 
tity mentioned.—State v. Schively, 
114 P. 901, 908, 63 Wash. 103. See 
Wade V. Doyle, 18 Fla 630, ’633. 

2, U.S.—California Rice Industry 
V. Federal Trade Commlsion, C.C. 
A9,102 P.2d 716, 721. 

Mich.—Snell v. Scott. 2 Mlch.N.P, 
108, 110. 

N.C.—C. T. H. Corporation v. Max¬ 
well, 195 S.B. 36. 42, 212 N.C. 803. 
Similarly defined 
Relating to. 

Mich.—Snell v. Scott, 2 Mlch.N.P. 
108, 110. 

Wash.—State v. Schively, 114 P. 901, 
903, 63 Wash. 103. 

3, U.S.—California Rice Industry v. 
Federal Trade Commission, C.C.A 
9, 102 F.2d 716, 721. 

N.C.—C. T. H. Corporation v. Max¬ 
well, 195 S.B. 86, 42, 212 N.C. 803. 
Wash.—State v. Schively, 114 P. 901, 
903, 63 Wash. 108. 





67 C.J.S. 

sociated It is also defined as meaning from;® 

among;® by;*^ concerning;® in;® or over.^® It also 
may mean owned^^ or manufactured^® by; or it may 
mean residing^® or resident mM 

” has been held to be equivalent to, or synony¬ 
mous with, ^^for^' see 36 C.J.S. p 1133 note 65, 
^‘frorn'' see 37 C.J.S. p 1383 note 38, "in” see 42 C. 
J.S. p 475 note 52, and "to;”^® and' has been com¬ 
pared with, or distinguished from, "for” see 36 C. 
J.S. p 1134 note 72, "in” see 42 C.J.S. p 475 note 
60, and "on,”i® 

Of record. A very vague and undefined tenn,^^ 
having reference to something that is existing and 
^remaining in or on the appropriate records.^® As 
to matter in court, the term is used to designate 


something duly enrolled and filed in a court of rec¬ 
ord.^® 

Other phrases employing the word are. set out 
in the note,®® and for additional phrases as to which 
more recent adjudications have not been found see 
46 C.J. p 903 note 9-p 905 note 69- 

O.F.BA. See Abbreviations 1 C.J.S. p 276 note 5. 

OFF. As an adverb, away; so as not to be on; to 
a distance.®^ As an interjection, begone; stand or 
be off.®® It may mean off of, illiterately ex- 
pressed.®* "Ofi” has been held to be the equivalent 
' of ^^Dack from” see 7 C.J.S. p 1315 note 79. 

Phrases emplojnng the word are set out in the 
note,®^ and for additional phrases as to which more 


4. U.S.—California Rice Industry v. 
Federal Trade Commission, C.C.A. 
e, 102 F.2d 716, 721. 

Similarly deflned 

Associated or connected witli, usu- 
-ally in some causal relation, efficient, 
material, formal, or final.—-Harlan v. 
Industrial Acc. Commn., 228 P. 664, 
658, 194 Cal. 352. 

A Mont.—State v. Wong Pong, 241 
P. 1072, 1074, 76 Mont. 81. 

46 C.J. P 901 note 66. 

'Similarly defined 

(1) Prom amongst.—State v. 
Schlvely, 114 P. 901, 903, 63 Wash. 
103. 

(2) Proceeding from. 

Mich.—Snell v. Scott, 2 Mich.N.P. 
108, 110. 

Wash.—State v. Schively, supra. 

(3) Out frbm.—Snell v. Scott, su¬ 
pra. 

(4) Out of.—State v. Schively, su¬ 
pra. 

A W.Va.—Milhollen v. Rice, 18 W. 
Va. 610, 642. 

>T. Mass.—Hanum v. Kingsley, 107 
Mass. 866, 361. 

46 C.J. P 901 note 63. 

0. Wash.—State v. Schively, 114 P. 

901, 903, 63 Wash. 103. 

46 C.J. p 901 note 64. 

4. N.T.—Betts V. Williamsburgh, 16 

Barb. 265, 269. 

la K.T.—^Betts V. Williamsburgh, 
supra. 

11, Ill.—Ohio & M. R. Co. V. Bark¬ 
er, 17 N.H. 797, 799, 126 Ill. 303. 

4*6 C.J. p 901 note 68, 

12, Eng.—Powell V. Horton, 2 Bing. 
N.Cas, 668, 676, 29 B.C.L. 710, 132 

, Reprint 257. 

46 aJ. p 901 note 69. 

18. U.S.—Winters v. Municipal 
Capital Corporation, P.C.N.T., 26 
F.Supp. 330, 332. 


14. Ga.—^Ivey v. State, 87 S.B. 398, 
399, 112 Ga. 175. 

46 C.J. P 901 note 67. 

Dwelling not necessarily implied 
‘'Of'* does not necessarily imply 
that the person dwells in the place 
of which he is described to be.— 
Regina v. Toke, 8 A. & B. 227, 231, 86 
B.C.Li. 666, 112 Reprint 824. 

16. N.Y.—^Bttenson v. Mendelson, 
133 N.Y.S. 283, 284, 75 Misc. 307. 

16. Pa.—Scott V. Etna-Connellsville 
Coke Co,, 141 A. 448, 292 Pa. 616. 

17. Ill.—Wall V. Chesapeake, etc., 
R. Co., 210 IlLApp. 186, 140. 

18. Black Li.D. 

Xj.s.—See Northern Pac. R. Co. v. 
Trodick, Mont., 31 S.Ct. 607, 609, 
221 U.S, 208, 65 L.Bd. 704. 

16. Neb.—King v. State, 26 N.W. 

619, 623, 18 Neb. 376. 

N.Y.—People v. Kane, 4 Den. 680, 
635. 

20. Of another 

(1) The words **of another” may 
be used to indicate the occupancy, 
and not the ownership, of a build¬ 
ing.—State V. Duelks, 116 A. 866, 
868, 97 N.J.Law 43. 

(2) “The qualifying words ‘of an¬ 
other,* are evidently used in the 
sense of ownership or property. ‘A 
stack of grain of another/ or ‘a 
stack of straw of another/ means 
nothing more or less than a stack of | 
grain or straw belonging to anoth¬ 
er, or the property of another; and 
as the words ‘of another* are used in 
reference to a dwelling-house in the 
same sense, and qualify it in the 
same manner as they do all the suc¬ 
ceeding words to which they apply, 
we must conclude, by all admissible 
rules of construction, that it is there 
to be construed to mean a dwelling- 
house th© property of another, and 

I not a dwelling-house inhabited by 
another.”—McClaine v. Territory, 26 
I P. 468, 456, 1 Wash, 346. 
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Other phrases 

(1) “Jurisdiction of the subject 
matter” see Courts § 23. 

(2) “Of counsel” see 20 C.J.S., p 
715 note 78.1. 

(8) “Of course” see 20 C.J.S. p 
1304 notes 9-12. 

(4) “Of grace” as applied to 
granting of equitable relief see 
Equity § 10. 

(6) “Of itself” as equivalent to 
“standing alone” see 8 C.J.S. p 894 
note 48. 

(6) “Of no effect** as equivalent 
to, or synonymous with, “void,” and 
as not meaning “voidable” see 28 C. 
J.S. p 836 note 37.1. 

(7) “Of sufficient ability;** under 
statutes making certain relatives of 
a recipient of public assistance re¬ 
sponsible for the support of such 
person If “of sufficient ability,** the 
meaning of the quoted phrases Is 
discussed in the C.J.S. title Paupers 
5 60, also 48 C.J. p 509 note 6-p 510 
note 14. 

(8) “Of the blood** see 11 C.J.s: p 
366 notes 16, 16. 

(9) “Of the essence" as relating 
to time see Contracts § 604. 

(10) “Percent of*’ and “per cent 
off” have different meanings.^—Giant 
Mfg. Co. V. Davis, 121 S.W.2d 590, 
691, 132 Tex. 220. 

(11) “I^operty of” as not neces¬ 
sarily meaning ownership in fee sim¬ 
ple, but as meaning ownership of 
any valuable right in property see 
property S 1- 

21. Webster New Int.D; 

22. Webster New Int.D. 

23. Tex.—Giant Mfg. Co. v. Davis, 

Com.App., 121 S.W.2d 690, 691. 

24. Fhrwies 

(1) “Going off large,*’ see Colli¬ 
sion S 2 a. 

(2) “Off-bearer” with reference to 



OFF-^OFFENSiyS 


67 C.J.S. 


xeeent adjndicatioiis liave not been found see 46 C.J. 
p 905 notes 75-83. 

OFFAL. The word '^offaP’ is defined as meaning 

waste meat;26 refuse ;26 carrion;27 rubbish the 

parts of a butchered animal which are rejected as 
unfit for use;25 that which is thrown away as of no 
value, or fit only for beasts.^® 

Offal is garbage,®! but the term does not include 
trimmed and cleaned bones and hoofs, which are use¬ 
ful articles of commerce.®® 

Municipal regulation of the removal of garbage 
and offal is treated in Municipal Corporations § 265. 

The word is also defined to mean that which is 
suffered to fall off as of little value or use;®® that 
which falls off, as fragments or leavings, regarded 
as of trifiing value ;®’4 that which falls off, as a chip 
or chips in dressing wood or stone.®® 

OFFEND. To transgress the mo^ or divine law.®® 

OFFENDEB. A term constantly employed in the 
statutes to indicate persons implicated in the com¬ 
mission of crime.® 7 It includes persons guilty of 


misdemeanors.®® 

OFFENSE. A word used in various senses, and, in 
construing it in any specific instance, regard must 
be had to the sense in which it is used.®® In a broad 
sense it may signify anything which injures or 
wounds the feelings or causes displeasure, affront, 
or anger.^® "Offense” has been held to be synony¬ 
mous with "misconduct” see 58 C.J.S. p 819 note 40, 
and has been distinguished from "act” see 1 C.J.S. 
p 923 note 71. 

The word "offense” is defined in Criminal Law § 1 
c and in Penalties § 1; and in Criminal Law § 1 c 
various kinds of offenses such as a continuing of¬ 
fense, criminal offense, joint offense, petty offense, 
public offense, and substantive offense are defined or 
discussed. Under Louisiana law the term "quasi 
offense” has the same meaning as "tort” see the C. 
J.S. title Torts § 1, also 51 C.J. p 120 note 9. Oth¬ 
er phrases employing the word "offense” and as to 
which more recent adjudications have not been 
found see 46 C.J. p 907 notes 22-39. 

OFFENSIVE. Anything that causes displeasure, 
gives pain or unpleasant sensations;^! annoying 


an employee in a sawmill see Logs 
& Logging $ 1 f. 

(8) “Off grade” negatived by 
“Urst-class” see 36 C.J.S. p 824 note 
89 . 

(4) “Off the coasts” distinguished 
from “from the coasts” see 14 C.JiS. 
p 1801 note 45. 

(6) “Per cent off” distinguished 
from “per cent of*' see ante p 87 
note 20. 

35. Me.—State v. Robb. 60 A. 874, 
876, 100 Me. 180, 4 Ann.Cas. 275, 
Mo.-^t, Louis V. Robinson, 37 S.W. 

110, 113, 186 Mo. 460. 

N.C.—^Read v. Granberry, 30 N.C. 

109. 112. 

Bouse offal 

Hefuse food from the table, and 
discarded victuals, and swill con¬ 
sisting of refuse from the table is 
house offaJ.-^tate v. Robb, 60 A. 
874, 875, lOO^ Ma 180, 4 Ann.Cas. 275. 
26. Me.—State v. Robb, supra. 
N.C.—Read v. Granberry, 30' N.C. 
109, 112. 

Sianilarty defined 

(1) W€uste or refuse of any kind. 
—State V. Robb, 60 A. 874, 875, 100 
Me. 180, 4 Ann.Cas. 275^ 

(2) Refuse ot any kind.- 7 St. Louis 
V. Robinson/ 37 S.W. 110, 118, 135 
Mo. 460. 

(8) Refuse animal matt6r.*^t. 
Louis V. Weitzel, 31 S.W. 1046, 1060, 
180 Mov 600. 

Me.—State v. Robb, 60 A. 874, 

; S76i 100 Me. 180, 4 Ann.Ca^. ,275. 


N.C—^Read v. Granberry, 30 N.C. 
109. 112. 

2a Mo.—St. Louis V. Robinson, 87 
S.W. 110, 113, 135 Mo. 460. 

29, Mo.—St. Louis V. Robinson, su¬ 
pra. 

SO. Me.—State v. Robb, 60 A. 874, 

875, 100 Me. 180, 4 Ann.Cas. 275. 
N.C.—^Read v. Granberry, 30 N.C. 

lOD, 112. 

31. Mo.—St. Louis V. Weitzel, 81 S. 
W. 1045, 1050, 130 Mo. 600. 

32. Mo.—St. Louis V. Robinson, 87 
S.W. no, 113, . 136 Mo. 460. . 

Offal at a fishezy 

Many fish are caught which are 
not fit for food, and very often from 
the great abundance that are caught 
many become spoiled and all these, 
as well as the cuttings suid trim¬ 
mings are offal, but nothing Is con¬ 
sidered as offal at a .fishery which is 
fit for food and is consumed or sold 
for that purpose.—^Read v. Granber¬ 
ry, so N.C. 109, 112. 

33. Me.—State v, Robb, 60 A. 874, 

876, 100 Me. 180, 4 Ann.Cas. 276. 
Mo.—St Louis V. Robinson, 87 S.W. 

no, 113, 185 Mo. 460. 

3A Me.—'State v. Robb, 60 A. 874, 
876, 100 Me. 180, 4 Ann.Cas. 276. 

35. Mo,—St Louis V. Robinson, 87 
S.W; no, 113, 185 Mo^ 460. 

36^ Webster IntB. 

"Offending,” in the phrase “each 
and every person offending against 
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the provisions of this act shall for 
every such offence forfeit,” etc., in 
a statute prohibiting an otherwise 
legitimate act is used in the sense 
of breaking or violating the prohibi¬ 
tory injunction and not as refer¬ 
ring to the commission of a crime. 
—Ott V. Jordan, 9 A. 321, 323, 116 
Fa. 218, 224. 

"Offending painty” 

Ky.—Knights of Maccabees of World 
V. Shields, 160 S.W. 1043, 1047, 156 
Ky. 270, 49 L.R.A.,N.S., 858. 

37. S.D.—Coxpns Jails dtioted In. 
State ex rel. Smith v. Jameson,. 
19 N.W,2d 605, 608, 70 S.D. 503. 

46 C.J. p 905 note 96. 

38. S.D.—State ex ret Smith v.. 
Jameson, supra. 

39. Pa.—Commonwealth v. Brown,. 
107 A. 676, 679, 264 Pa. 86. 

Tenn.—Corpus juris quoted in Rose 
V. State, 151 S.W.2d 1088, 1089, 177* 
Tenn. 686. 

40. N.Y.—People v. Whitman, ISr 
N.T.S. 1107, 1109. 

41. Puerto Rico.—People v. Ways,. 
29 Puerto Rico, 31j.» 314. 

46 C.J. p 907 note 45. 

Similarly defined 

The word “offensive” means giv¬ 
ing pain or unpleasant sensation.— 
City of Milwaukee v. Milbrew, Inc., 
8 N.W.2d 386, 892, 240 Wis. 527, 141 
A.L.B. 277. 

42. N.T.—People v. Whitman, 167: 
N.T.S. 1107, 1109., 
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disagreeable;^^ displeasing;^^ distasteful;^® ob¬ 
jectionable obnoxious revolting ;48 serving, 
adopted, or intended to give offense.49 

^^Offensive” has been held to be synonymous with 
^obnoxious^' see ante p 19 note 81, and has been 
distinguished from ‘^tumultuous/^50 

OFFER. The word ^^offer*^ as a noun is defined as 
meaning attempt endeavor;52 first advance 
a proposition to do a thing a proposal to do a 
thing;®® a proposal to be accepted or rejected;®® 
also, the act of bidding a price or sum bid.®^ 

As a verb, the word ^‘offer’^ is defined as meaning 
to attempt;®® to attempt to do;®® to bring to or 
before;®® to exhibit;®! to hold out;®^ to make a 
proposal to;®® to make a show of doing (some¬ 
thing) ;®^ to present for acceptance or rejection;®® 
to present in words;®® proffer;®*^ to propose to give 
or to do;®® to set abbut doing (something) to or 
against one;®® to.show a disposition or declare a 
Thingness to do;70 to tender, present, or bring to 
one for acceptance or rejection;*^! to try;'^® to es¬ 
say the accomplishment of;*^® to undertaketo 
volunteer;75 also, to expose for sale.^® 

er^' has been held to be synonymous with ^^ad- 
duce” see 1 C J.S. p 1461 note 79, and ‘^tender^^ see 

43. Okl,—^Muskogee v. Morton, 261 
P. 188, 184, 128 Okl. 17. 

44. N.T.—^People v. Whitman, 167 
N.T.S. 1107, 1109. 

Okl.—^Muskogee v. Morton, 261 P. 

183, 184, 128 Okl. 17. 

45. Okl.—^Muskogee v. Morton, su¬ 
pra. 

46. Okl.-T^i^uskogee v. Morton, su¬ 
pra. 

47. Wis.—City of Milwaukee v. Mil- 
brew, Inc., 3 ]Sr.W.2d 386, 392, 240 
WTIs. 627, 141 A.L.R. 277. 

48. Wis.—City of Milwaukee v. Mil- 
brew, Inc., supra. ■ 

49. N.T.—People y. Whitman, 167 j 
N.Y.S. 1107, 1109. 

Phrases 

(1) ‘‘Offensive weapon” as the 
term is used in statutes dealing 
with assaults with intent to rob 
see the C.J.S. title Robbery S ^1- 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 46 C.J. p 907 note 
62<-p 908 note 66. 

80. vt.--State V. Archibald. 9 A. 

362, 364, 69 Yt 648, 69 Am.R. 756. 

81. Minn.—’State v. I. A. Grant Co., 

197 N.W. 738, 739, 168 Minn. 334. 

46 C.J. p 908 note 68. 

SSL Minn.—State v. I. A. Grant Co., 
supra. 


the C.J.S. title Tender § 2, also 46 C.J. p 908 note 
85 [a], and sometimes interchangeable with “at¬ 
tempt” see 7 CJr.S. p 689 note 42, and has been 
distinguished from “agree” see 3 C.J.S. p 354 note 
69, and “asking^' see 6 C.J.S. p 790 note 68. “Of¬ 
fered” has been compared with, or distinguished 
from, “adduced” see 1 CJ.S. p 1461 note 80. 

The word “offer” is discussed in various C 5 onneo- 
tions throughout this work, particular reference be¬ 
ing made to Contracts § 36 where the term is de¬ 
fined. The term is also treated at length in the C. 
J.S. title Tender § 1 et seq, also 62 C.J. p 654 note 
1 et seq. The necessity of an offer or order in a 
contract of sale generally is treated in the C.J.S. 
title Sales § 25, also 55 C.J. p 80 note 1-p 84 note 
49; and the necessity and nature of an offer in a 
contract for the sale of realty are discussed in the 
C.J.S. title Vendor and Purchaser § 24, also 66 CJ". 
p 513 note 19-p 516 note 28. Offer of proof in crim¬ 
inal cases is treated in Criminal Law § 1029, and in 
civil actions in the C.J.S. title Trial §§ 73-83, also 
64 C.J. p 123 note 89-p 135 note 67. For other pai^ 
ticular applications and specific uses of the term see 
the indexes to the various titles and consult the De¬ 
scriptive-Word Index. 

Phrases employing the word “offer” as a noun 


66. Cal.—People v. Ab Fook, 62 Cal. 
493, 494. 

Mont.—^Brennan v. Northern Elec¬ 
tric Co., 231 P. 888, 389, 72 Mont. * 
35. 

68. Cal.—^People v. Ah Fook, 62 Cal. 
493, 494. 

Va.—Lynch v. Commonwealth, 109 
S.E. 418, 419, 131 Va. 769. 

67. Me.—State v, Dumais, 15 A. 2d 
289, 290, 137 Me. 96. 

46 C.J. P 908 note 81. 

68. Minn.—State v. I. A. Grant Co., 
197 N.W. 738, 739, 158 Minn. 334. 

46 C.J. P 908 note 82. 

69. Minn.—State v. I. A. Grant Co., 
supra. 

70. Minn.—State v. I. A. Grant Co., 
supra. 

71- Mont.—^Brennan v. Northern 

Electric Co., 231 P. 888, 389, 72 
Mont. 86. 

72. Minn.—State v. I, A. Grant Co., 
197 N.W. 738, 739, 168 Minn. 334. 

73. Me.—State v. Dumais, 16 A.2d 
289, 290, 137 Me. 96. 

74- Minn.—State v. I. A. Grant Co., 
197 N.W. 738, 789, 168 Minn. 884. 

75. Minn.—State v. I. A. Grant Co., 
supra. 

46 C.J. p 908 note 88. 

76. Minn.—State v. I. A. Grant Oo.t 
supra. 


Pa.—Commonwealth v. Harris, 1 
Leg.Gaz. 465. 457. 

53. P€L—Commonwealth v. Harris, 
supra. 

54. Cal.—People v. Ah Fook, 62 Cal. 
493, 494. 

55. Mo.—State v: Miller, 81 S.W. 
867, 872, 182 Mo. 370—State v. 
Woodward. 81 S.W. 857, 861, 862, 
182 Mo. 391, 103 Am.S.R. 646. 

56. Minn.—State v. I. A. Grant Co., 
,197 N.W. 738, 739, 168 Minn. 834. 

Pa.—Commonwealth v. Harris, 1 
Leg.Gaz. 466, 467. 

57. Minn.—State v. I. A. Grant Co., 
197 N.W. 788, 789, 168 Minn. 384. 

Pa.—Commonwealth v. Harris, 1 
Leg.Gaz. 455, 457. 

58. Minn.—State v. I. A. Grant Co., 
197 N.W. 788, 739, 158 Minn. 334. 

59. Minn.—State v, I. A. Grant Co., 
supra. 

60. Me.—^tate v. Dumais, 15 A.2d 
289, 290, 137 Me. 96. 

46 C.J. p 908 note 74. 

61. CaJ.—^People v. Ah Fook, 62 Cal. 
498, 494. 

62. Me.—State v. Dumais, 16 A. 2d 
289, 290, 137 Me. 96. 

46 O.J. p 908 note 76. 

63. Me.—State v. Dumais, supra. 

46 C.J. p 908 note 77. 

64. Minn.—State v. I, A. Grant Co., 
197 N.W. 788, 739, 168 Minn. 834. 
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and as a verb and as to wbicb more recent adjudi¬ 
cations have not been found see 46 C.J. p 908 notes 
66-71, 90-p 909 note 99.. 

OFFERED LANDS. See the C.J.S. title Public 
Lands § 38, also 46 C.J. p 909 note 1. 

OFFICE. The word ^'office,” in one sense, is de¬ 
fined as meaning the building, room, or department 
in which the clerical work of an establishment is 
done.*^^ In a different sense the word is defined as 
meaning that which is performed, or intended to be 
done, by a particular thing; that which anything is 
fitted to perform; proper action; function.*^® The 
word ‘^office” has various other meanings which are 
set out in officers § 1. 

What constitutes an office for the purpose of 
bringing an action against a corporation in the 
place where it has its principal office or place of 


business is treated in Corporations § 1297. The 
term is also discussed with reference to quo war¬ 
ranto proceedings see the C.J.S. title Quo Warran¬ 
to §§ 7-11, also 51 C.J. p 315 note 2-p 320 note 67. 

Office found. In English law, inquest of office 
found; the finding of certain facts by a jury on an 
inquest or inquisition of office.*^ ^ This phrase has 
been adopted in American law,^® and is employed 
in Aliens §§ 13-15. 

Other phrases emplojdng the word ^^office” are 
set out in the note.8i 

OFFICE OP PRICE ADMINISTRATION. See 
War § 20. 

OFFICER. Defined generally see Officers § 1. The 
term “officer of corporation^' is defined in Corpora¬ 
tions § 715; and for other references to coiporate 
officers see the index to Corporations. 


77- Colo.—^Houston v. Klrschwlngr, 
184 P.2d 487. 491, 117 Colo. 92. 

7a. Webster ITew Int.D. 

46 C.J. p 922 note 17. 

79, Black L,X>. 

Proceeding desoxibed 

(1) ‘‘The proceeding which con¬ 
tains the finding of the fact upon 
the inquest of the officer is tech¬ 
nically designated in the books of 
law as ‘office found.* It removes the 
fact, upon the existence of which the 
Ijaw devests the estate and transfers 
^it to the government, from the re¬ 
gion of uncertainty, amd makes it a 
matter of record. It was devised, 
according to the old law-writers, as 
an authentic means to give the king 
his right by solemn matter of rec¬ 
ord, without which he in general 
could neither take nor part with any 
thing; for it was deemed ‘a part of 
the liberties of Bngland, and greatly 
for the safety of the subject, that 
the king may not enter upon or 
seize any man*s possessions upon 
bare surmises, without the interven¬ 
tion of a Jury.* *’—^Phillips v. Moore, 
Tex., 100 U.S. 208, 212, 26 L.Bd. 608. 


(2) “This ‘office found,* or more 
properly *inquest of office,* was a 
summary inquisition by the kings 
escheater, either by virtue of his 
office or by special royal writ, to as¬ 
certain whether in the particular 
case the sovereign has a right to the 
possession of the lands. It was done 
under the king’s officer by a jury of 
no ‘determined number,* either 
twelve or more or less.’*—^Baker v. 
Shy, 9 Heisk., Tenn., 89, 90. 

Inquest of office as an escheat pro¬ 
ceeding see Bscheat § 7. 

80. Ill.—^People ex rel. Kunstman v. 
Shinsaku Nagano, 59 N.B.2d 96, 
100, 389 Ill. 231. 

N.jr. —Caparell v. Goodbody, 29 A.2d 
6*63, 670, 132 N.J.Bq. 569. 
N.T.-^eorge v. People, 40 N.T.S.2d 
830, 833, 180 Misc. 636. 

81. Phrases 

(1) “Furniture of office’* see 37 C. 
jr.S. p 1414 note 3-p 1415 note 4. 

(2) “Hanaper office** see 39 C.J.S. 
p 768 notes 11,12. 

(3) “Office copy** see 18 C.J.S. p 
131 notes 33, 84. 


(4) “Office hours*' see 41 C.J.S. p 
363 note 44. 

(6) “Office judgment** see Judg¬ 
ments § 218. 

(6) “Office paper;** a written 
agreement between the parties to a 
pending case, bearing on and affect¬ 
ing the disposition to be made of the 
case.—Watson v. Hemphill, 26 S.B, 
262, 99 Oa. 121—46 C.J. p 909 note 
14. 

(7) “Office supplies** is a term 
which may include a telephone.— 
Floyd County v. Graham, 100 S.B. 
728, 729, 24 Ga.App. 294. See Coun¬ 
ties 5 208. 

(8) “Office within the gift of the 
people;** a phrase not confined to 
such offices as are conferred by pop¬ 
ular vote, but including those that 
may be filled by the general assem¬ 
bly.—^Black V. Trower, 79 Va. 123, 
126. 

(9) “Petty-bag office;** an office in 
which were kept certain writs which 
related to the interest of the crown. 
—^Tates V. People, 6 Johns., N.T., 
337, 363. 
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OFFICERS 

This Title includes persons exercising public functions, trusts, or employments in the civil serv¬ 
ice of the government; nature and kinds of such offices, employments, etc., in general; eligibility for 
office, appointment, qualification, and tenure of. office; proceedings for determination of right to office, 
prosecutions for intrusion into office, etc.; rights, powers, duties, acts, proceedings, and liabilities of 
public officers, their deputies and assistants, and de facto officers, in general; and actions by or against 
public officers. 

Mtttten not In this Title, treated elsewhere in this work, see BesorlptlTe-Word Index 

Analysis 

1. IN GENERAI., §§ 1-10 
n. EUarBILITY to OPPIOB, §§ U-26 
m. SELECTION AND QUAUPIOATION, §§ 27-41 

IV. TERM OP OPPIOE, HOLDINa OVER, AND VACANCIES, §§ 42-53 

V. CHANOE OP STATUS, §§ 64(l)-72 

VI. TITLE TO, AND POSSESSION OP, OPPIOE, §§ 73-S2 

Vn. RIOHTS, POWERS, DUTIES, AND LIABILITIES, §§ 83-134 

A. Compensation, §§ 83-101 

B. Authoeity and Powees, §§ 102-109 

C. Duties in Geneeal, §§ 110-117 

D. Custody op, and Accounting foe, Public Funds and Propeety or Peivate Funds Held 

BY Virtue of Office, §§ 118-124 

E. Liabilities, §§ 125-130 

F. Actions by or against Officers, §§ 131-132 

G. Criminal Responsibility of Officers and of Persons Dealing With Them, §§ 133-134 
vm. DE FACTO OFFICERS, §§ 135-147 

IX. DEPUTIES AND ASSISTANTS, §§ 148-154 
X. LIABILITIES ON OPPIOIAL BONDS, §§ 155-177 

Sub-Analysis 

L IN GENERAL—p 96 

§ 1, Definitions and distinctions generally—^p 96 
. 2. -Public office; public officer—97 

3. Classification of public officers and offices—^p 103 

4. -De facto and de jure officers, and usurpers—^p 106 

5. ‘‘Office” and “employment” distin^ished—^p 108 

6. Nature of rights in and to ofiSces—p 116 

7. Duty to accept office—ip 118 

8. Creation and abolition of offices—^p 119 

9. -Creation—p 119 

10. -Abolition or consolidation—p 120 


See also descriptive word index in the back of this Volume 
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n. BLiaiBIIiITT TO OFFICE—p 123 

§ 11. In general—p 123 

12. Particular matters affecting eligibility—p 127 

13 . -Citizenship—p 127 

14 . -Qualification to vote—p 127 

15. -Residence-^p 128 

16. -Religious or political belief—p 128 

17 . -Age—p 129 

18. -Sex—p 129 

19. -Property—^p 130 

20. -Power of appointment or membership in appointing body—p 130 

21. -Membership in body creating office or increasing emoluments thereof— 

130 

22. -Relationship to appointing power—p 133 

23. -Holding of other office or employment, and effect thereof as creating va¬ 

cancy—^p 133 

24. -Commission or conviction of crime—^p 151 

25. -Other matters affecting eligibility—^p 153 

26. Effect of election or appointment of persons not qualified—^p 155 

nL SEIJIOTION AND QUALIFIOATION-^ 

§ 27. Mode of filling office in general—^p ,156 

28. Appointment—p 157 

29. -Authority and. power to appoint in general—^p 157 

30. -Making of appointment in general—^p 158 

31 . -Action of board or legislative body—p 160 

32. -Concurrent action of different bodies—p i 60 

33 . -Revocation—^p 161 

34. -Civil service laws—p 162 

35. Preference of discharged soldiers, sailors, or marines—^p 182 

36. —— Evidence of appointment; commission—^p 189 

37. Acceptance of office and qualification—p 190 

38. -Oath—p 191 

39. -Bond—p 192 

40. -New or additional bonds—^p 194 

41. — Effect of failure to qualify—^p 194 

IV. TEEM OF OFFICE, HOLDING OVER, AND VACANOIES-p 196 
§ 42. Term of office—^p 195 

43 . -Indefinite tenure^p 196 

44. -Fixing and establishment of term—^p 197 

45. -Commencement of term—p 199 

46. —. Duration and expiration of term—p 199 

• 47. -Change of . term—p 200 . ... 

48. Holding over-^ 202 

49. Vacancies, in office—^p 206 

50. ^ Occurrence and existence of vacancy—p 206 

51. -r Filling vacancies in general—^p 212 

52. — Mode of filling vacancy—^p 215 

53. -Term of officer elected or appointed to fill vacancy—^p 216 

See also descriptive word index in the back of this Volume 
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V. CHANGE OP STATUS--P 218 . 

§ 54(1). In general—p 218 
54(2). Promotion—219 
54(3). Transfer—-p 222 

55. Resignation—p225 . 

56. Abandonment—229 . 

57. Forfeiture—^p 232... 

58. Suspension—p 233 

59. Removal or demotion—^p 240 

60. — Grounds—^p 245 

61. -Necessity of charges, notice, and hearing in general—p 255 

62. - Civil service laws—:p 257 

63. -Preference of discharged soldiers, sailors, or marines—^p 267 

64' -Mode' and proceedings in general—p 273 

65. —— Removal executive act—^p 273. 

66. -Procedure before administrative boards or ofiGicers—^p 274 

67. -Judicial proceedings for removal—p 288 

68. — Impeachment—^p 295 . 

69. -Recall—p 297 

70. -Remedies for wrongful removal—^p 301 

71. -Criminal liability for wrongful removal—p 302. 

72. Reinstatement-^p ^302. ' 

VL TITLE TO, AND POSSESSION OP, OPPIOE-p 308 
§73. In general—p 308 

74. Collateral inquiry into right or title to office—p 308 

75. Evidence of title or rightr-p 309 

76. Injunction to restrain occupancy or exercise of office, or interference there¬ 

with—p 309 

77. Proceedings for recovery of books, papers, and other appurtenances of office 

—p 312 

78. Possession of office pending contest—p 313 

79. Actions and other proceedings for recovery of office—p 314 

80. Usurpation—p 318 

81. -Damages—^p 319 

82. —— Criminal responsibility—-p 319 

Vn. RIGHTS, POWERS, DOTIES AND LIABILITIES—p 319 ‘ 

A. Compensation— p 319 

§ 83. Right to—^p 319 , . 

84. :::—r . Abolishment of o^Ce—p 323 

85. - 1 — Holding over-r-p .323 

86. -Suspension, removal, or ouster—p 323 

87. -Occupancy of two offices—325 

88. -Additional or extrinsic duties—p 325 

89. Form and elements of compensation—p 326 

90. -Salary, fees, and per diem allowance—p 327 

91. -- Mileage and other expenses^p 329 

92. -Pensions—^p 331 

93. Amount and period of compensation—p 334 

94. Cliahge of compmsatibn^p 339 j . ' 

95 . -Restrictions against ch^ge after election dr appointment or during 

term—^p 341' - ■ '' *• 

Seb also^ descriptive Word index in the back of this Volume 
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vn. RiaHTS, POWERS, DTJTIBS AND IiIABIIJTIBS--<Jontinn^ 

A. Compensation—C ontinued 

§ 96. -Extra compensation after service rendereJd—356 

97. -Damages for wrongful reduction—358 

98. Acceptance of less than legal compensation—^p 358 

99. ’ Payment and collection—^p 359 

100. Recovery from de facto officer or usurper—p 363 

101. Recovery of compensation unlawfully paid or exacted—p 364 

B. Authority and Powers— p 365 

§ 102. In general—^p 365 

103. Exercise of powers by officers generally—^ 371 

104. -Delegation of powers—p 373 

105. -Review or control by courts—p 374 

106. Ratification—p 378 

107. Powers of boards or other bodies—^p 378 

108. — Exercise of powers in general—p 381 

109. -Meetings and number required to act—p 394 

C Duties in General— p 396 

§ 110. In general—p 396 

111. Fixing, increase, or diminution of duties—p 397 

112. Ministerial and discretionary duties—^p 398 

113. Mandatory or directory statutes—p 3^ 

114. Performance of duties—p 402 

115. Engaging in other occupations—p 406 

116. Individual or personal interest in transactions—^p 406 

117. Obstruction of, or interference with, performance of duties—p 407 

D. Custody of. Aim Accounting for. Public Funds and Property or Private Funds Held by 

Virtue of Office— p 408 

§ 118. In general—p 408 

119. Loss of funds—^p 411 

120. Transfer to successor—p 414 

121. Rendering accounts—p 414 

122. Auditing and settlement—p 415 

123. Proceedings to recover funds—p 415 

124. Lien—p 417 

E. Liabilities— p 417 

§ 125. For acts or omissions—p 417 

126. -Acts beyond scope of duties or jurisdiction—p 419 

127. -Discretionary or ministerial powers and duties—p 420 

128. -Acts of subordinates—p 423 

129. -Acts of predecessors—^p 424 

130. On contracts—^p 425 

F. AcnoNS BY or against Officers—p 425 

§ 131. Actions by officers—^p 425 
132. Actions against officers—p 427 - 

G. Criminal Responsibiltot of Officbss and of Persons Dealing with Them— p 430 

§^133. Offensesr-p 430 
134. Prosecution and punishment—p 435 


See also descriptive word index in the back of this Volume 
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Vm. DB PAOTO OFFIOEES—p 438 

§ 135. Who are—438 

136. -Existence of office—p 440 

137. -Possession of office—441 

13g, - Color of title in general—^p 442 

139. —'— Acting although ineligible or without qualification—^p 443 

140. -Acting under invalid or irregular election or appointment—^p 443 

141. -Officers holding over—p 444 

142. —— Unauthorized assumption of office—p 444 

143. Removal—^p 445 

144. Injunction against exercise, or interference with exercise, of office—p 445 

145. Right to compensation or other emolument—p 446 

146. Rights and liabilities; validity of acts—^p 446 

147. Criminal responsibility—p 449 

IX. DEPUTIES AND ASSISTANTS—p 449 
§148. In.general—p 449 

149. Appointment and tenure—p 450 

150. Compensation—^p 450 

151. Powers—p 451 

152. Manner of acting—^p 451 

153. Actions against deputies and subordinates—^p 452 

154. De facto deputies—^p 452 

X. LIABIIilTIES ON OFFICIAL BONDS—p 452 

§ 155. Nature and existence of liability in general—p 452 

156. -Unnecessary, excessive, or illegal bonds—^p 452 

157. -Insufficient, informal, or defective bonds—453 

158. -Bonds not delivered or approved—454 

159. -- Bonds signed in blank or on condition—^p 455 

160. -Bonds of de facto officers—p 455 

161. Scope and extent of liability—^p 455 

162. Period of liability—p 465 

163. -Liability on successive bonds—^p 467 

164. Rights and remedies of sureties—^p 468 

165. Discharge of sureties—^p 468 

166. Lien—p 470.. 

167. Summary remedies—^p 471 

168. Actions—^p 471 

169. —r— Right of action and conditions precedent—^p 472 

170. -- Right to sue outside state—473 

171. —'— Defenses in general—^p 473 

172. ^— Effect of judgment against principal—^p 474 

173. —^ Time to sue and limitations—^p 474 

174. -Parties—^p 476 

175 . -Pleading—p 478 

176. ' -Evidence—^p 482 

177. -Trial, judgment, and review—^p 484 

See also descriptive word index in the back of this Yolaine 
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§ 1. DeSnitions and Distinctions Generally 

a. Office 

b. Officer 

a. Office 

The term ''office’' has various meanings and has been 
defined as a duty or charge, a place of trust, or a right to 
exercise a public or private employment and to take the 
fees and emoluments thereof. An office may exist al¬ 
though there Is no incumbent thereof or emoluments at¬ 
taching thereto. 

The term "office” is one which is employed to 
convey various meanings,^ and no one definition 
thereof can be relied on for all purposes and occa- 
sions.2 It has been said that, when used in any 
proper sense, the term implies a duty or duties to 
be performed,5 and that it is generally agreed that 
a position is an office when the elements of trust, 
honor, and compensation combine with definite du¬ 
ties and responsibilities.^ An office has been defined 
as a duty, charge, or trust,®* or a place of trust;® 
a position to which certain duties are attached;^ 
a post, the possession of which imposes certain du¬ 
ties on the possessor, and confers authority for 
their performance;® a position or station in which 
a person is employed to perform certain duties; or 


by virtue of which he becomes charged with the 
performance of certain duties, public or private;® 
a right and correspondent duty to execute a public 
or private trust and to take the emoluments be¬ 
longing to it;i® an assigned duty or function a 
right to exercise a public or private employment, 
and to take the fees and emoluments thereunto be¬ 
longing.^® 

Public or private. Offices have been classed as 
public or private^® in accordance with the nature of 
the duty or trust involved,!^ every office being pub¬ 
lic, the duties of which concern the public.^® By 
custom the word "office” has come to be applied 
more particularly to the public service.^® 

Necessity of incumbent. There may be an office, 
although there is no incumbent thereof.i^ 

Compensation. The receipt of a salary or emolu¬ 
ments is not necessary to establish the status of an 
office,1® although the fact that a position carries no 
salary or emoluments may be considered.^® 

'^Place'* distinguished. In the phrase "offices or 
places of trust or profit” the word "places” is used 
as less technical in its meaning than "offices.”®® It 


1* Iowa.—^Helllger v. City of Shel¬ 
don, 18 N.w.sa 182, 236 Iowa 146. 
Kev.—State v. Clarke, 31 P. 646, 646, 
21 Nev. 833, 87 Am.S.R. 617, 18 L. 

II.A. 313. 

Ohio.—Muskingum County Democra¬ 
tic Bx-Commlttee v. Barrier, 17 
Ohio Supp. 61. 

46 C.J. p 921 note 1. 

Synonyms are "post,” "appoint¬ 
ment” "situation,” "place,” and "po¬ 
sition.”—^Frazier v. Elmore, 178 S.W. 
2d 663, 665, 180 Tenn. 232. 

Popnlaaf and teolmioal meanings 
The word "office” has two mean¬ 
ings, one popular, the other legal 
and technical; and the legal mean¬ 
ing always implies a charge, or 
trust, conferred by public authority, 
and for a public purpose.—Jaeger 
Mfg. Co. T. Maryland Casualty Co., 
800 N.W. 680. 231 Iowa 151, followed 
In Jaeger Mfg. Co, v. American Sure¬ 
ty Co. of New York, 300 N.W. 684, 
231 Iowa 159—46 C.J. p 921 note 7 
la]. 

% Pa.-—Commonwealth ex rel. 
Adams, to Use of Lublc v. Holler- 
^ 39 A.2d *612, 613, 850 Pa. 461. 

& Cal.—^Reed r. Schon, 88 P. 77, 2 
CalAipp. 55. 

46 C.J. p 921 note 2. 

ii Pa.—Commonwealth ex rel. 
Adams, to Use of Lublc v. Holler- 
an, 89 A.2d 612, 618, 350 Pa. 461. 


& Tenn.—^Whitehead v. Clark, 244 
S.W, 479, 482, 146 Tenn. 660. 

46 C.J. p 921 note 3. 

e. Ind.—Wells v. State, 94 N.B. 321, 

175 Ind. 380, 384, Ann.Cas.l913C 

86 . 

46 C.J. p 921 note 4—48 C.J. p 1214 
note 37. 

?• Conn.—^tate v. Griswold, 46 A. 

829, 78 Conn. 95, 97. 

Tenn.—^Whitehead v, Clark, 244 S. 

W. 479, 482, 141 Tenn. 660. 

8. Iowa.—Slate v. Spaulding, 72 N. 

W. 288, 102 Iowa 639, 642. 

46 C.J. p 921 note 6. 

9- Ind.—Wells V. State, 94 N.B. 321, 

176 Ind, 880, 384, Ann.Cas.l913C 

86 . 

46 C.J. p 921 note 7. 

10. Utah.—^McComlck v. Thatcher, 
30 P. 1091, 8 Utah 294, 301, 17 L.R. 
A. 248. 

46 O.J. p 921 note 8. 

11. Tenn.—^Frazier v. Elmore, 173 S. 
W.2d 663, 566, 180 Tenn. 232. 

12. Tenn.—^Frazier r. Elmore, su- 
prfik. 

46 C.J. p 921 note .9. , 

13. Pa.—Commonwealth v. Chris¬ 
tian, 9 Phlla. 566, 668. 

46 C.J. p 921 note 10. 

Classification of public officers and 
offices see Infra $§ 8, 4. 

14b Pa.—Commonwealth v. Chris¬ 
tian, supra. 

46 C.J* P 921 note 11. 
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15. Iowa.—State v. Spaulding, 72 N, 
W. 288, 102 Iowa 639. 

46 C.J. p 921 note 12. 

13. La.—Jennings v. Trainor, 9 La, 
App., Orleans, 26. 

46 C.J. p 921 note 13. 

17- S.D.—^Ruden r. Citizens’ Nat. 
Bank & Trust Co., 266 N.W. 183, 
63 S.D. 36. 

46 aj. p 921 note 14. 

18- Fla.—State ex rel. Arthur Kud- 
ner, Inc., v. Lee, 7 So.2d 110, 160 
Fla. 36. 

Iowa.—^McKinley v. Clarke County. 
293 N.W. 449, 228 lowa 1186. 

Ky.—Metcalf v. Howard, 201 S.W.2d 
197, 304 Ky, 498. 

N.Y.—La Rocca v. Flynn, 177 N.B. 
290, 257 N.Y. 6—Corpus Juris cit¬ 
ed in Kingston Associates v. La 
Guardla, 281 N.Y.S. 390, 397, 156 
Misc. 116, affirmed 286 N.Y.S. 19, 
24*6 App.Div. 803. 

Ohio.—^Anderson v. Industrial Com¬ 
mission, 67 N.B.2d 620, 74 Ohio 
App. 77. 

46 C.J. p 931 note 30—11 C.J. p 797 
note 78 [a]. 

“Character of compensation as dis¬ 
tinguishing officer from employee 
see Infra S 6. 

19. Idaho.—Carter v. Niday, 269 P. 
91, 46 Idaho 606. 

46 C.J. p 931 note 81. 

80. N.C.—Doyle v. Raleigh, 89 N.a 
188, 136, 46. Am.R. 677. 
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has, hoyrever, bem said that the intrinsic meaning 
of the word “ofiSce” is well expressed by the old 
English word “place;” arid the figurative terms 
“incumbent,” “swearing in,” “entering upon,” "va¬ 
cating,” constantly applied to offices, have the same 
radical idea.*^ 

b. Officer 

Th© meaning of “otffcer” depends on the connection 
in which the term Is used, and the possibility of frarning 
a definition which will be universally applicable has been 
doubted. In general, an officer' is one who holds an 
office. 

Although many definitions of '*office^- have been 
attempted,22 the meaning thereof varies with the 
connection in which the term -is used,22 and the 
courts have questioned the possibility of framing a 
definition whici will be general id its application 
and meet the requirements of all cases which may 
be presente<l24 In general an officer is one who 
holds, or is an incumbent, of, an office,25. or who 
performs the duties of an office,2« or is lawfully in¬ 
vested with an office.27 ''Officer'? is inseparably 
connected with “office ;"28 there can be no officer 
without an office.22 One who is engaged to render 

gt- —^People v. Nichols, B2 N. . 

T. 478, 486, 11 Am.R. 734. 
fl2. lnd.-^Rochester v. Campbell, 

111 N.B. 420; 184 Ind. 421. 

La.—Gorpos Jails guoted .In State 
ex rel. Danzlger v. Recorder of 
Mortgages for Parish of Orleans, 

19 So.2d 129,, 131, 206 L*. 269. 

93. B.C.—Morgenthau v^ Barrett, 

108 P.2d 481, 71 App.D,C. 148, cer¬ 
tiorari > denied 60 S.Ct, 815, 309 U. 

S. 672, 84 L.Bd. 1017.- 
Ohio.—^Muskingum County Democra- 
' tic Ex-Committee. v^ Burrler, 17 
Ohio Supp.' 51- > 

9M. lia.—Corpus Jails gaoted in 
State, ex rel. Dan^slger v. Recorder 
of Mortgages for . Parish^ of . Or¬ 
leans, 19 So.2d 129, 181, 20 j 6 La. 

269. 

46 C.J. P 925 note 48. 

25.. lU.—Woods V.. Tillage of La 
Grange Park, 19. N:.B.2d 396, 298 
lilJLpp,- 695—Woods v. Village of 
*La Grange Park, 19: N.E.'2d 406, 

299 I11.APP. 1. , ' 

46 C.J. p 924 note 41. 

26. La.—State v. Dark, 196 So. 47^ 

.195La.lS9i 

4’6 C.X p 924 note 42.. 

Oheneiio m ea n ing : ’ :• * 

Ala.—Jefferson County v. O'Gara, 

195 So. 267, 29 Ala.APP.' 281, cer¬ 
tiorari dismissed 195 So; i 277, 289 
Ala, 8. - ' i- 

Peimanent dntieg ; > 

N.J.^4Shepp v;- City of Camden^ ;88 
A.2d 453,ass N,J.Law/59.: 

27. Ala.-<16spito > Joiis^ oited 
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service in a particular transaction is not‘an officer 
in the ordinary acceptance of the tenm*® ’ : " ^ 

One holding a portion ex officio is not by,reason 
of that fact an ofi&cer.2i 

§ 2. --Public Office; Public Officer 

a. Public office 

b. Public officer 

a. Public Office 

In general, the term ^‘public office” embraces the 
ideas of tenure, duration, emolument, powers, and duties; 
and It has been defined as a public station or employment 
conferred by the appointment of government, or the right, 
authority, and duty created and conferred by law, by 
which for a given period an Individual Is Invested with 
part of the sovereign functions of . the government.- 

It has been observed that, although many defini-, 
tions of “public office” have been suggested,** ffie 
comts have questioned the possihilily of fraiMg 
a definition®® whici meet the requircmKits of 
all cases which may be presented.** In general, 
“office,” in the sense of public office, mbraces the 
ideas of tenure, duration, emolument, powers, and 
duties,*® and certain of these ideas are niore or less 

33. Md.—Stats ex lel. Scobee v. 
Meriwether, 200 S.W.2a 340, -355 
Mo. 1217—Kirby v. Nolte, 164 S.W. 
2d 1, 349 Mo. lOlS^tate ex iitf. 
'MCKlttrick v. Bode, 118 aw.fid 

805, 342 Mo. 162. 

34. In.a.—rSt , Joseph County T. 

■. Olaeys, 5 N.E.2d 1008, 103 IndAipp, 

192. 

36. -U.S.—Metcalf & Eddy v. Mitch¬ 
ell, Mass., 46 S.Ct 172,' 269 U.S. 
614, 70 L.Bd. 884—Comndssloner 
of Internal Revenue v. Schnacken- 
.. berg, aCJLT,. 90 P.2a 175, 176— 
Commissioner of Internal Revexiue 
v. Harlan, C.CA.9, 80 P.2d 560—^ 
Childers v. Commissioner of ’In¬ 
ternal Revenue, C.C.A.9, 80 F.2d 
27, 81-^Buckner v. Commissioner 
of Internal Revenue, aC.A.2, 77 F. 
2d 297, 298—^Haight v. Commis¬ 
sioner of Internal Revenue, C.CA.., 
62. F:2d 779, 780—Burnet v. Mc¬ 
Donough, C.C~A, 46 F.2d 944— 
-Hawthorne v. Fisher,. D.aTex., 83 
F.Supp. 891—Smith v. Board of 
Education of Ludlow, D.CJKy., 28 
F.Supp. 328—Mallory v. White, D. 
, C.Mass., 8 F.Supp. 989. 
Ark.-v-^homas v. Sltton, -212 S.W;2d 
. 710, 218 Ark.-816. 

Pla.—In re Advisory Opinion to Gov¬ 
ernor,; 15 So.2d 765, 153 Fla. 660— 
Glendinning v. Curry, 14 So.2d 794, 
158 Fla. 898—State ex reL Arthur 
, KudiieTi’ Dnc., v; Lee, 7 So.2dr: 110, 
. 160 Fla.-8S^tate v. Botts, 134 
So. 219,\221, 101 Tit, 361. T 

GkL—M<ff2uffle V. Perkerseot, 173 S.BL 
151, 178 Ga. 230^ 91- AJU3L 1002. 


Jeffers v. Wharton, 197 So. 862, 
356, 29 AlaJlpp. 428, certiorari 
granted 197 So. 358, 240 Ala. 21./ 

46 ax P 924 note 48i 

28. U.S.—Metcalf & Eddy v. Mitch¬ 
ell, Mass., 46 S.Ct 172, 269 U.S. 
614, 70 L.Bd, 384—Childers v. Com¬ 
missioner of Internal Revenue, C. 
CJV-9, 80 F.2d 27, 81—Haight V. 
Commissioner of Internal . Reve- 
nusr C.C.A.,. 52 F.2d ..779, 730-r-Bur- 
net V. McDonough, CCA-, .46 .F.2d 
944_Mallory v. Wliite, D.C.Mass., 
8 F.Supp. 989. 

Faionymoas terms 
OWp.—Muskingum County Democra- 
- tic Ex-Committee v. Biirrier, 17 
Ohio Supp. 61. 

29. (ijal.—^Pacific Finance Corpora- 
. tlon V. City of- Lynwood, 300 P. 50, 

114 CaLApp.. 509, rehe€urihg denied 
1 P.2d 620, 114 Cal.App. 609. 
m.—^Krawieo v. Industrial Commis- 
-Sion, 25 NJB3.2d 27, 372 lU. 560— 
Johnson v. Industrial Commission, 
.158 N,B. 141, 326 HI. 553. 

46 C.J. p 926 note 57. r 
Existence of office to constitute offi¬ 
cer de facto see infra S 136. 

80. U.S.—^Louisville, etc., jEt Co. v. 
Wilson, HL, 11 S.Ct 405, 138 U.S. 
501, 34 L.Bd: 1023. 

Mich.—City of Pontiac v. Ducharme, 
'270 N.W. 754, 278 Mich* 474.. . - 

31. Wis.—Martin V. Smith, 1 
2d 163, .28ij Wls, 814. 

32. Ind.—St. Joseph. County' v. 
• Claeys, 5 N.E.2d 1008, 103 Ind^App. 

••-192.'' ' • ' > 
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emphasised in the many definitions of the term giv- conferred on ..an individual to perform any .part of 
en by the courts and text-writers.^® The:term has the functioii of g’ovemment, and receive: such corn- 
been defined as a public station or emplo3niient con- pensation, if any, as the law has aflixed to the serv- 
ferred by the appointment of government;®'^ the ice;®® a special or particular duty, charge, or trust, 
right, authority, and duty created and conferred by conferred by public authority and for a public pur- 
law, by which for a g^ven period, either fixed by pose an employment on behalf of the govern- 
law or enduring at the pleasure of the creating pow- ment in any station or public trust not merely tran- 
er, an individual is invested with some part of the sient, occasional, or incidental a place in a gov- 
sovereign functions of the government to be exer- emmental system created or recognized by the law 
cised by him for the benefit of the public.®® of the state whic^, either directly or by dekgated 


It has also been defined as the 

City of Pekin v. Industrial 
Oommlssion, 178 N.E. 889, 841 Ill. 
ai2. 

Kan.—Sowers v. WellSi 95 PI2d 281, 
.284, 150 Kan. 630. 

Ky.'^—Obrptu JwAm quoted In City of 
. L*eXihgrton v. Thompson, 61 S^W.2d. 
1092„ 1094, 250 Ky. 96. 

Mistf.—Cbxpiui Juris ^ted in State, 
ex rel.‘ Gafrison v. Mcljaurin, 181 
!So.*. 8^ 91, 159 Miss. 188. 
Neh.-r-State ex rel. O'Connor v. Tusa, 

• 265 N:W. 524, 628, 180 Neb. 628. 
N.T.—Kahl V. City of New Toik. 189 

- JSf:Y,8. 647, 198 App.Dlv. 80. 

N.C.—^In re Advisory Opinion, 89 S. 

EI.2d 217. 226 N.C. 772. 

Tex.—Ooxpiu Juris cited in Walton 
V. Brownsville Navigation District 
..of Cameron County, Civ.App., 181 
.S;W.2d 967, 969—Corpus Juris dt- 
. .ed in Knox v. jShnson, Giv.App., 
141 S.W.2d 698, 700. . 

46 C.J. p 982 note 24. 

''The term 'publio office* undoubt¬ 
edly Implies a definite assignment of 
public activity, fixed by appointment, 
tenure, and duties.**—^Helverlng v. 
Powers. 66 S.Ct 171, ‘ 178, 293 UJS. 
214. 79 D.Bd.'291. 

aa. ^lowa.—state v. Spaulding, 72 N. 

’W. 288, 102 Iowa 639. - 
Ky.-r-City of Lexington, v, .Thomp¬ 
son, 61 S.W.2d 1092, 250 Ky. 9*6, 

87* U.S.—^Metcalf & Eddy -v. Mitch¬ 
ell, Mass., 46’ S.CL 172, 269 U.S. 

- 514, 70 . L.Ed. 884—Commissioner 
. of Internal Revenue, v. Schnacken- 

berg. C.CAu7, 90 P.2d 176—Com- 

• mlssioner of Internal Revenue v. 

K a r lan,. C.C1A.9, 80 P.2d. '660— 

Childers v. Commissioner of In¬ 
ternal Revenue, C.C.A.9, : 80 P.2d 
27, 31-r-Buckner v. Commissioner 
of Internal Revenue, C.CAl. 2, 77 
P.2d 297—Haight v. Commissioner 
of Internal Revenue, C.CLAi 62' P. 

’/2d 779r 780—^Burnet v. McDonough, 

C. C.A., 46. P.2d 944, 946-T-.Haw- 
thome. V. Plsher, D.C.Tex., 88 P. 

’ Supp. .891-r-Smith; v* -Board of Ed¬ 
ucation. of Ludlow, .D.C.Ky.v 28 P. 
,*SUpp..r828,. .331=-rMalfory .v.’ White, 

D. CJBdass.,; 8 P.Supp. .989, 992., 
Ak:k.-^h 9 «»s. v. Sitton, 212*.S.W.2d 

.710, 2®8JArk..816.'. ' ; 


authority, assig] 
right and duty performance of 

Geu—^Tenipleman v. Jeffries, 159 S.E. 

248, 252, 172 Ga. 895. 

Ill.—City of Pekin v. Industrial 
Commission, 173 N.E. 389, 341 Ill. 
312. 

Neb.—State ex rel. 0*Connor v. Tusa, 
265 N.W. 624. 130 Neb. 628. 

N.T.—Kahl V. City of New York, 189 
N.T.S. 647, 198 App.Dlv. 30. ‘ 

N.C.—In re Advisory Opinion; 89 S. 

E.2d 217. 226 N.C. 772. 

46 C.J. p 922 note 19. 

Entity 

It Is generally held that in legal 
contemplation a publio office is an 
entity.—^Ruden v. Citizens* Nat. 
Bank & Trust Co., 266 N.W. 188, 63 
S.D. 35. 

^ U.S.—Corpus juris oited In 
Bew vl U. S.. Ct.Cl., 35 P.2d 977. 
978. 

Conn.—^Tremp v. Patted, 42 A.2d 884, 
132 Conn. 120—Kelly v. City of 
Bridgeport, 161 A. 268, 111 Conn. 
667. 

Ga.—Morris v. Peters, 46 S.B.2d 729, 
203 Ga. 350. 

La.—State v. Dark, 196 So. 47, 196 
La, 139. . 

Mich.—^’eople v. Preedland, 14 N.W. 

2d 62, 308 Mich. 449. 

Mo.—State ex rel. Pickett v. Tru¬ 
man, 84 S.W.2d 106, 833 Mo. 1018. 
Mont.—Aleksich v. Industrial Ac¬ 
cident Fund, 161 P.2d 1016, 116 
Mont. 127. 

Neb.-^-Home Savings & Loan Ass*n 
V. Carrico, 241 N.W. 763, 123 Neb. 
25. 

N.T.—Kingston Associates v: La 
Guardia, 281 N.Y.S. 390, 166,Mlsc. 

• 116. 

Ohio.—Scofield v. Strain, 61 N.B.2d 
1012, 142 Ohio St 290, 

Okl.—State V. Sowsurds, 82 P.2d 824, 
64 Okl.Cr. 430. 

46 C.J. p 928 note SO. 

Stmilaf definitions 

<1) An office is a public station or 
position to which a portion of the 
sovereign power is attached for the 
time being and which is exercised 
for the benefit of the public. 

U.S.—Wetzel v. McNutt D.aind., 4 
P.Supp. 233, 234. 

Ind:—^tate ex rel. ..Board of Finance 
of Washington Tl>. v. ^tna Cas-i 
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IS tp the incumbent the continuous 
certain permanent public duties;^® 

ualty & Surety Co. of Hartford, 
Conn., 189 N.E. 536, 539, 100 Ind. 
App.. .46. 

N.D.—State ex rel Johnson v. My¬ 
ers, 19 N.W.2d 746, 74 N.D. 678. 

46 C.J. p 928 note 30 [b]. 

(2) A public office is a charge or 
trust conferred by public authority 
for a public purpose, the duties of 
which involve in their performance 
the exercise of some portion of sovr 
ereign power, whether great or 
small. 

Mo.—State ex rel. Zevely v. Hack- 
mann, 254 S.W. 53, 300 Mo. 59. 
N.T.—Kingston Associates v. La 
Guardia, 281 N.T.S. 390, 166 Misc. 
116, affirmed 285 N.T.S. 19, 246 
App.Div. 803. 

46 C.J. p 923 note 30 [b] (4). 

(3) "An office is where, for the 
time being, a pqrtion of the sov¬ 
ereignty, legislative, executive, or 
judicial, attaches, to -be exercised for 
the public benefit.’*—Martin v. 
Smith, 1 N.W.2d 163, 171, 239 Wis. 
314—46 aJ. p 923 note 30 [b] (3). 

(4) Additional definitions.—State 
ex rel. Landis v. Board of Com’rs 
of Butler County, 116 N.B. 919, 95 
Ohio St. 167—^Anderson v. Industrial 
Commission, 57 N.E.2d 620, 74 Ohio 
App. 77. 

39. N.J.—^McArdle v. Jersey City, 49 
A. 1013, 66 N.J.Law 590, 598, 88 
Am.S.R 496. 

4a Conn.—^Low v. Town of Madison, 
60 A.2d 774. 185 Conn. 1. 

Pla.—Glendinning v. Curry, 14 So.2d 
794, 153 Pl€U 398. 

Pa.—Commonwealth ax rel. Adams, 
to Use of Lubic V. Holleran, 39 A, 
2d 612, 613, 350 Pa. 461. 

46 C.J. p 923 note 28. 

41. Kan.—State v. Rose, 86 P. 296, 
74 Kan. 262, 267, 6 L.RA.,N.S., 843. 

46 C.J. p 923 note 29. 

IMmilar deflnltloiis 

U.S.—Smith V. Board of Education 
of Ludlow, D.C.Ky., 23 P.Supp. 328. 
Okl.—State V. Sowards, 82 P.2d 824, 
64 OkLCr. 480. 

42. N.J.—Duncan v. Board of Fire 
and Police Com!rs of City of Pater¬ 
son. 87 A.2d 85, 131 N.J.Law 44$ 

^—Wilentz ex rel. Golat v. Stanger, 
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the right, authority, and duty, created and conferred 
by law, the tenure of which is not transient, occa¬ 
sional, or incidental, by which for a given period an 
individual is invested with power to perform a pub¬ 
lic function for the benefit of the public;^* a right 
to exercise a public function or employment and to 
take the fees and emoluments belonging to it;^^ an 
appointment or authority on behalf of the govern¬ 
ment to perform certain duties, usually at and for 
a certain compensation a public charge or em¬ 
ployment a public agency ;47 an agency for,^^ 
of,4® or fromSO the state. It has been said that the 
test of a public office is whether the incumbent is 
concerned in the administration of public duties,®! 
and that one holds a public office if he is invested 
with any portion of political power partaking in any 

80 A.'2d 885, 129 N.J.Law 606— 

Wilentz ex rel. Golat V. Stanger, 

29 A.2d 418, 129 N.J.Law 294, af¬ 
firmed 30 A.2d 885. 129 N.J.Law 
606—Gallaher v. Camden County, 

29 A.2d 406, 129 N.J.Law 290— 

Civil -Service Commission v. Hlfe, 

27 A.2d 214, 217, 128 N.J.Law 603 
— ^Murphy V. Board of Chosen 
Freeholders, Bergen County, Sup., 

163 A. 555, 556, 110 N.J.Law 9— 

Stewart v. Board of Chosen Free¬ 
holders, 88 A. 842, 61 N.J.Law 117 
—-Wltkowskl V. Burke, 65 A.2d 781, 

3 N.J.Super. 266—^Martini v. Be 
Muro, 68 A.2d 697,' 26 N.J.Mlsc. 

182—Borough of Park Ridge v, 

Bellavlgna. Ch., 179 A. 312, 318, 18 
N.J.Mlsc. 631. 

46 C.J. p 923 note 29 [d] (2). 

43. Cal.—Coulter v. Pool, 201 P. 120, 

187 Cal. 181, 186. 

44. tr.S.—^Pope V. Commissioner of 
Internal Revenue, C.C.A.6, 188 F. 

2d 1006. 

Ga.—McBuffle v. Perkerson, 178* S.B.' 

161, 178 Ga. 230, 91 A.L.R, 1002.. 

Kan.—Sowers v. Wells, 96 P.2d -281, 

284, 150 Kan. 630. 

Pa.—Commonwealth ex rel. Adams^ 
to Use of Lubic v. Holleran, 39 A. 

- 2d 612, 613, 360 Pa. 461. 

Tenn,—^Frazier v. Elmore, 173 S.W. 

2d 568, 565, 180 Tenn. 232. 

46 C.J. p 924 note 31. . 

.45. N.T.-HSmith V. New York, 37 N^ 

T. 616,. 619; 5 Transcr.A 228. 

•N.Y.^PdopU y. Raithbohe, 32 N.T.S. 

108, 11 Misc. 98, 99, afiarmed 40 N. 

. E. 896. 14,6 N.Y. 434. 28-L,RiA. 804. 

46. La.—State r. fjark,' 196 So. 47, 

105 La. 189. 

Miss.—Waggoner v: State; 184 So. 

638, 634, 183 Miss. 510. 

Tenm-i^azier v. Elmore, 173 S.W. 

. 2d 568,^ 565, 180 Tenn. 232. 

46 C.J. p 9*22 note 26, p 928 note 91. 
fllmiTar deflnltioiui. ^ 

Ind.—State lex rel. Black v: Burch, 80 
N.E.2d, 294/ 560, ,i*ehearing . denied 

81 N.B.2d $60—Wells V. State; 94 


degree in the administration of civil government and 
performs duties which flow from the sovereign au- 
thority.®^ A public office is none the less such al¬ 
though the exercise of its sovereign powers, or the 
performance of its duties, is interlocked with, or de¬ 
pendent in part on, another oflfice.®^ 

Because of the variety of meanings or shades of 
meaning in which the terms “office” and ‘.'officer’^ 
may be employed, in determining whether or not a 
given employment is an office within the meaning 
•of. a particular statute or other written law, each 
case must be determined by a consideration of the 
particular facts, and circumstances involved®^ and 
of the intention and subject matter of the enact¬ 
ment.®® The nature of ,the duties, the particular 

rel. Hogan v. Hunt, 95 *NJBL 666 , 
84 Ohio Bt. 143. . 

Wash.—Corpus Juris auotad In State 
ex rel. Brown v. Blew, 145 'PJZd 
554, 666 . 20 Wash.2d 47—Corpus 
Juris anoted in -State ex rel. John¬ 
ston V. Melton, 73 P.’2d i334, 1886, 
192 Wash.. 879. • 

55. lowaJ—Heillger v. City of Shel¬ 
don, 18 N.W.2d 182, 236 Iowa 146. 
Ky.—Nichols v. Marks, 215 S.W. 2 d 
1000, 808 Ky. 863. 

La.—Corpus Juris quoted in State ex 
rel. Danziger v. Recorder of Mort¬ 
gages for Parish of Orleans, 19 So. 

I 2d 129, 131,'206 La 259. 

Mich.—People v.. Freedland, 14 N.W. 

2d 62, 808 Mich. 449. 

Mo.—State ex rel. Scobee v. Meri¬ 
wether, .200 S.W.2d 840, 855 Mo. 

I ; 12.17—Corpus Juris dted in State 
ex inf. McKittrick v; Bode. 113 S. 
W.2d 805, 806, 342 Mo. 162. 

Ohio.—Scofield v. Strain, 61 N.B.2d 
1012, 142 Ohio St 290—State ex reL 
Hogan, Atty. Gen., v. Hunt 96 N.B. 
666 , 84'Ohio St 143—^Muskingum 
County Democmtic Bx-Commlttee 
V. . Btirrier, 17'Ohio Supp. 61. 
Pa-^oxpus Juris oited in Kosek y. 
Wilkes-Barre Tp. School Dist, 168 
A 518, 620, 110-PaSuper, 296, af¬ 
firmed 170 A 279, 314 Pa 18. * 

Wash.-^-Cor]^s Juris ^aoted laL State 
ex rel. Brown v. Blew, l45 P'.2d 
664, 66 ' 6 , 20 ,Wash. 2 d ,47r-Corpus 
Juris quoted in State ex rel John¬ 
ston V. Melton, 73 P.2d 1834, 1386, 
192 Wash. 379. 

46 C.J. P. 925 note ^61. 

Sel4 public ottoers 

(l).,One operating branch office for 
secretary of state with power to 
examine applicants and-to issue or 
withhold automobile licenses.—Wet¬ 
zel V. McNutt B.C.Ind., 4 F.Supp. 238. 

‘ C2) Special policemen when per¬ 
forming their public duties.—N. 

R. B. V. Jones & Laughlln Steel 
Corp., 67. act 1274. 881 VS. 415, 91 
ti.Ed. 1575, reheaxij^g denied ,67 S.Ct 
1726 ^ ,831 UJ3. 868 , ai.UM. 1,872^ |no- 


N.B. 321. 175 Ind; 880, Ann.Cas. 

I 9 I 8 C. 86 . 

47.. Ala—^Heck v. Hall, 190 So. 280, 
288 Ala 274. 

48. Fla—State v. Botts, 184 So. 219, 
101 Fla 861—^McSween v. State 
Live Stock Sanitary Board of Flor¬ 
ida, 122 So. 239, 97 Fla 749, 66 
AL.R. 508—State v. Hocker. 22 So. 
721, 39 Fla 477. 

N 4 Y.—^Kingston Associates v. La 
Guardia, 281 N.Y.S. 390, 156 Misc. 
116, affirmed 285 N.Y.S. 19, 246 
App.Dlv. 803. 

46 C.J. p 924 note 3.4, p 925 note 45 
[a] (8). 

49. Ill.—^Rouse V. Thompson, 81 N. 
E. 1109, *228 Ill. 622. 

La—State v. Michel, 36 So. 869, 118 
La 4. 

50. N.C.^»S:tate Prison v. Bay, 82 S. 
E. 748, 124 N.C. 362, 46 L.R.A 295. 

51. N.J.-T^Buncan v. Board of Fire 
and Police Com'rs of City of Pat¬ 
erson, 37 A2d 85, 131N.J;Law 448, 

N.Y.—^Hoboken v. Gear, 27 N.Y.S. 
266. . 

52. N.J.—Buncan v. Board of' Fire 
and Police Corners of City of* Pat¬ 
erson, supra 

N.Y.—Hoboken v. Gear. 27 N.Y.S. 266. 

53. Atlz.—^McCarthy v. State ex i«l. 
Harless, 101 P.2d 449, 55 Arlz.- 328. 

54. Ale-—Harrington v. Stete, 76 So. 

■ 422, 260 Ala 480. 

Ky.—Nichols V. Mafks, 215 S.’WM 
1000, 308 Ky, 863. 

La—Corpus Jiuds in State 

ex reL Banziger v. Recpfder ' of 
Mortgages' fpr Parish of Orleans, 
19 So,2d;i’29, 131, 206 La 269. 
Mich.—^People v. Freedland; 14 NW, 
2d 62, 808 Mich. 449. 

Mc.r—State ex ^ret Scobee - v; Meri¬ 
wether,. 200 SiW.2d 340, 856 Mo. 
1217—Corpus Juris dted la State 
ex inf. McKittrick v. Bode,. 113 S. 

. W.2d 805, 806, 342 Mo. 152. \ 

Ohio,—Scofield V. Strain, 61 N^B.^d 
10.12, 142 Ohio St. 290-;state exj 
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method in which they are to'he performed, the end 
to he attained, the depositary of the power con¬ 
ferred, and the whole surroundings, must all he con¬ 
sidered when the question as to whether a position 
is a public office or not is to be solved.^® When the 
term is used in a statute its meaning must be deter¬ 
mined by a construction, not only of the particular 
section in which it is used, but by the statute as a 
whole®^ and by other statutes of which the particu¬ 
lar one forms a part as being in pari materia and, 
also, constitutional provisions should be looked to 
as aids in deciding the question.®^ Furthermore, the 
wording' of particular statutes may be siich that the 
same position may be held to be an office for one 
purpose and not for another.®® 

^^PositionJ* An office has been defined as a pub¬ 
lic position®^ of as a positfon or appointment entail¬ 
ing certain rights and duties a position which has 
been specifically created by law for the discharge 


of designated public functions is a public office.®® 
However, it has been said that '‘position” and 
"office” are distinguishable terms,®^ a position being 
analogous to an office in that the duties pertaining 
to it are permanent and certain, and differing from 
an office in that its duties may be nongovernmental 
and not assigned to it by public law.®® Both "pub¬ 
lic office” and "public position” are the result of 
legislative creation, but may be said to differ one 
from the other depending on the presence or ab¬ 
sence of duties partaking of sovereignty ;®® and a 
contractual relation differs from both.®^ A position 
is a public office when it is created by law, with du¬ 
ties ca^ on the incumbent which involve an exercise 
of some portion of the sovereign power and in the 
performance of which the public is coiicemed, and 
which also are continuing in their nature and not 
occasional or intermittent®® 

**Quasi office"^ is a term used to describe the legal 


tion denied 68 6.Ct 168, 88$ U.S. 
^ m, 93 L.Bd. 898. 

(8) Clerik empowered to adminis¬ 
ter oaths, prepare, bonds, etc:—^Mc- 
Climg V.. Johnson, 289 P« 199, 201, 
106 CaLApp. 264. 

. (.4). Other persons held public of¬ 
ficers see 46 C.J. p 825 note 61 [a]. 
Stf d not public ofilcers 

(1) Clerh in office of prothonotary. 
■—Whalen v. Scfiiuylklll County, 17 
Pa.Dlst & Co. 261, 29 Sch.Leg.Rec. 
-806. 

(2) Noxhinees of political party.— 
Bst parte 43mith, 118 So. 306, 96 Fla. 
512, followed in State ex re! Davis 
y. Clarke, 118 So. 308, 96 Fla. <618. 

(8) Professors at state university 
elected by the board of regents.— 
Iffartto V. Smith, 1 17.W.2d 163, 289 
Wis. 314. 

(4) Water master or manner, of 
commpn irrigation lateral.^"<larter 
'v, Njfday, 269 P. 91, 46 IdaJ^b 50i 
/i(®> .Other persons held not'public 
officers.-r-O'ackson . y. Cosby,. 22 A.2d 
.468,, 179 Md. 671--46.C.X.P 926 note 
.61 Cb}.-^ . . 

PoUtLoai^ ooxnxuittees 

<1) An offlcei^, member, or em¬ 
ployed of a political committee is 
not a public officer.—McLendon v. 
Everett, €6 S.E.2'a 119, 206 Ga. 718. 

(2) Members Of ootinty political 
party central and executive’ commit¬ 
tees are not officers in the striOt 
sense, but they are holders of official 
positions provided for by law and, 

- ais> sudi an Incumbent is entitled to 
-protection of the law.—Muskingum 
.j^tuity, Democratic ;£!x-Conimittee v. 
i Barrier, 17 Ohio Supp. 61, * 

58,. , dUxis gnbtM ^ 

•• Stije^ei 'Danzlger y. Beobider 
‘‘ '’of iiortgaii^efi''for Parish of Or¬ 


leans, 19 8o.2d 129, 181, 206 La. 
269. 

Mo.—State ex inf. McKittrick v. 

Bode, 118 B.W.2d 805, 342 Mo. 162. 
Wash.—Ctorpus JUxis quoted in State 
ex rel. Brown v. Blew, 146 P.2d 
&54. $66, 20 Wash.2d 47—Corpus 
ITiiris quoted iu State ex rel. John¬ 
ston V. Melton, 78 P.2d 1834, 1886, 
192 Wash. 87$. 

46 C.J. p 9'26 note 52. 

67t Ala.—Harrington v. State, 76 
So. 422, 200 Ala. 480. • 

58. Ala:—^ECarrington V. State, su¬ 
pra. 

59. Ala,—Harrington y. State, supra, 
ea XJ.S.—U. S. V. Hendee, Ct.Cl., 8 

S.Ot 507, 124 U.S. 809, 81 LJSd. 
466. 

46 C.J. p 926 note 56. 

8L S.D.—State ex rel. Hooper v. 

Hahn, 9 3Sr.W.2d 602, 69 S.D. 275. 
49 CJ. p 1089 note 88 [a],. 
iBimllar definition 

m—Fuchs V. Weihert, '288 ni.App. 

‘ 626, .688. 

88L Iowa.—State v. Spaulding, 72 N. 

W. 288, 102 Iowa 639, 642. 

46 C.J. p 923 note 27. 

‘Wbsitiou’’' as embraoh^r. status of 
. ^oex or.aiUPloyea 
Position in * the sense of a. civil 
status, is,, an .indefinite term which 
include that of an officer ,or may 
be.limited to.that of an employee.— 
People. V. England,.. 45 N.T.S. 12, 12, 
16 App.Div,, 97—49 C.J, p 1989 note 
88 . ' ' ‘ , 

88. Ga.—Lentz v. City Council of 
Augrtista, 173 S.B; 406, 48 GeuApp. 

‘ 666 . •. 

fljinflav definition ' ^ ; 

Where the legislature creates a 
petition,' prescribes duties ari4 
‘fixtis' the compensation, and the ’ du-1 

100 


ties pertain to the public, and are 
continuing and permanent, not oc¬ 
casional or temporary, such position 
or employment is an office, and he 
who occupies it is ah officer. 

Cal.—People, on Complaint of Chap¬ 
man, V. Rapsey, 107 •P.2d 888, 16 
Cal.2d 686—^Patton v. Board of 
Health, 59 P. 702, 127 Cal. 888. 
S.C.—State ex rel. Williamson v. 

Wannamaker, 48 S.E.2d 601, 218 
.. S.C. 1. 

64. NT.j.—^Hart v. Newarki 77 A. 
1086, 80 .N.J.Law 600—Stewart v. 
Hudson County, 88. A. 842, 61 N. 
J.Law 117. 

Fositlous under olvll service laws 
are not offices in strict sense, like 
office of Judge, and are not public 
offices.—^McKinley v. City of Chicago, 
10 N.E.2d 689, 291 IlLApp. 671. 

65. Ill.—Pfeople V. Coffin, 119 N.B. 
64, 67, 282 Ill. 699. 

N.J.—Wilentz ex rel. Golat v. Stan- 
geh, 80 A.2d 886, 129 N.J.Law 606— 
Murphy v. Board of Chosen Free¬ 
holders, Bergen County, 163 A. 556, 
656, 110 N.J.Law 9—Martini v. De 
Muro, 58 A.2d. 697, ,26 H.J,Misc. 
182—^Board of Education of City 
of Bayonne v. Bidgood, Sup., 168 A. 
162, 163, .11 N.J.Misc, 786. . 

46 ax p 924 note 40—49 O.J. p 1089 
notes 84, 85. 

66 . Cal.—-Pacific Finance Corpora¬ 
tion V. City of I^wood, 300 P. 60, 
114 OalAupp. 609, rehearing denied 

, 1 P.2d 620, i;4 CalAwPp. 609. , 

67. CaL—^Pacific Finance Corpora- 
• tion V. City of Lynwood, supra, 

6a U.S.—Vardeh v^ Ridings, D.a 
Ky., 20 F.Supp. 495. 

Ind.—State ex ret. Wld^ens v. Claris 
196 E.E. 284,- 208 Tnd. 402. ' 

B:y.^Bemard V. Humble, 182 S.W.2d 
24, 298 Ky. 74,’ - * ^ 
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position of a nomiiiated candidate for oflSce iltfitil the 
time of the election.®^ . 

An ^decivve office** is an office to be filled by an 
election one where the officer is chosen by vote 
of the qualified voters of the city, etc 

A public elective office is a public agency which, 
barring any constitutional inhibition, may be abol¬ 
ished, curtailed, or regulated by legislative enact- 

mentJ2 

A/[giOvemmefit,officef* is a public station or em- 
plo 3 rment, conferred'by the appointment of govern¬ 
ment The term embraces the ideas of tenure, 
duration, anolument, and duties.^^ 

**Political officciS** are such as are not connected 
immedmtely with the administration of justice, or 
the execution of the mandates of a superior offi- 

b. Public officer 

WI)Il6. a public officer has been said to bo an Individ¬ 


I 2 

ual who has been appointed or elected In a mann«fr pre¬ 
scribed by law, who has a designation or title given him 
by Jaw, and who exercises the functions' concerning the 
public assigned to him by law, the courts have ques¬ 
tioned the possibility of framing, a definition which will 
be general In its application. 

While there are many definitions of '^public offi- 
cer,”76 the meaning thereof varies with the connec¬ 
tion in which it is used,^^ and the courts have ques¬ 
tioned the possibility, of framing a definition*^8 which 
will be general in its. applicationConsequently, 
they have frequently been content to recognize cer¬ 
tain fundamental ^principles and tests which have 
served as a guide in determining whether one, in 
a particular situation,, is a.public officer.^® ‘Tublic 
officer” has been defined as an incumbent of a pub¬ 
lic office an individual who bias been appointed 
or elected , in a manner prescribed by Haw, who has 
a designation or title given him by law, and who 
exercises the functions concerning the public as¬ 
signed to him by law;^^ a person whose duty it is 
to perform an agency for the state;®® an officer who 
discharges any duty in the discharge of which the 


Md.—Buchholtz v. HIU, 18 A.Sd 848, 
178 Md. 280.' 

Miss.—State ex rel. Garrtson v; Mc- 
Laurin, 181 So. 89, 159 Miss. 188. 
Okl.-rOklaJbLoma City v. Century In¬ 
demnity Co..' 62 P.2d 94, 97, 178 
Okl. 213. 

■Pa.—^Roth ▼. liocust Mountain State' 
Hospital, Com.Pl;, 6 SolLReff. 118,. 
reversed on other srrounds 196 A.; 
924, 180 Pa^Super. 1. 

S.C.—State, ex rel. Williamson v. 
Wannamaker, 48 .S.E.2d 601, 218 
S.a 1—Willis V. Aiken County, 
36 S.B.2d 818, 208 S.C. 96. . 

46 C.jr. p 928 note 29 Edi (8). 

69. Mo.—State . ex rel. Guion v. 

Miles. 109 S.W. 696. 609, 210 Mo. 
127. , 

Wis.—S:tate v. Goff, 109 N,W. «28, 
129 Wis. 668, 682. 9 L.RAu;N’,S„ 
91*6. 

61 C.0r. p 120 note 10. 

70. Cal.—Carter v.. Commission on 
Qualilications of Judicial Appoint¬ 
ments, 98 P.2d 140, 146, 14 C^.'2d 

179.-; 

Mode !of eleetio]i, 

TOie elective offices referred to In 
a. constitutional provision are those 
which are filled by the direct exer¬ 
cise of the franchise of the voters, 
and such provision has no applica¬ 
tion to officers-elected in other ways. 
—In re Opinion of the Justice, l89 
A..1S0,>188, 88 N.H. 689. r 

71. Mo.:—^tate V. Powman, 170 S.W.’ 

700, .184 MoJ^P. «49, 562. ' . 

78, Mo.—State v. Sheppard, 91 S.W. 
477, 192 :^o. .497, 6p9. 

78. XT.S.—XT. 8. v. HhirtweWi Mass.,: 
6 Wall. 886, 898^18 li,Bd..880,... ; 


2$ C.J. p 762 note 88—18 C.J. p 288 
note 2 [i]. 

74. U-S..—^IT. S. V.. Hartwell, supra. 

28 C.J. p ,752 note 89. 

75. Neb.—State V. Loechner, 91 N. 
W. 874, 66 Neb. 814,. 69 Li.RJL 916. 

46 C.J. p 927 note 70—49 C.J. p 1074 
notes 6, 7. 

76. Ala.—Jeffers v. Wharton, 197 
So. 362, 29 AlAApp. 428, certiorari 
granted 197 So. 358, 240 Ala. 21. 

Iowa.—^Heillsrer v; City of Sheldon, 
18 N.W.2d 182, 187, 286 Iowa 146. 

77. Iowa.—Heiliger V, City of Shel- 
' don, supra. 

“The term, ‘public officer* or ‘pub¬ 
lic official,* has received broad, nar¬ 
row, and widely varying definitions,; 
by numerous couris. One may’finds 
a definition which will fit almost any. 
particular instance.**—Heiliger v. 
City of Sheldon, supra. 

78. Mo.—State ex rel. Scobee. v. 
Meriwether. 200 .S;W.3d 840,. 8.65 

, Mo. iaiTr-KUrby v. Nblte, 164 S.'S?;.' 
2d 1, 849 Ma i016—State ex inf. 
MoKittrick V. Bode, 118 .S.W.2d 
806, 342 Mo. 162. ‘ ^ ^ 

79. Wash.—State ex rel. Brown v. 
Blew, 145 F.2d .654, 20 Wash.2d 47. 

80. Wash.—State ex ^1. Browtt y. 

Blew, supta. '' 

81. Gja.—Lent^ y. City. Council of 
AuguBue; its S^B.‘1l08; 48 GisuApp. 

• :656. - .. 

’Mont.—Poormiin v. State, Board., of 
Equalization, 46 F,3d 807, .99 Mont. 
■.'648; ; 

keb.-^Home Sariags’ d? Loan A8S*n 
V. Carrico, 241 N.W. 768, l'28 Neb.; 

. au/oA««|! pt is. 

lOl 


generally, if hot always, regarded 
as a pubUc officer.—Commonwealth 
V. Bausewine, 40 A.2d 919, 166 Fa, 
Super. 636. 

B2. Ga.—^McDuffie v. Ferkerson, 178 
S.B. 151, 178 Ga, 280, 91 A.L.R. 
1002—^Templeman v. Jeffries, 169 
S.E. 248, 172 Ga. 896—Mayor and 
Council of City of Butler v. Hort^ 
man, 29 S.B.2d 811, 70 Ga,App. 848. 
Kan.—Sowers v. Wells, 95 F.2d 28L 
160 Kan. 630. 

Wis.—State ex rel. Wisconsin De¬ 
velopment Authority v, Dammann, 

. 277 N.W. 278, 228 Wis. 147, reheard 
280 N.W. 698, 228 Wis. 147. 

46 C.J. p 926. note 45 [a] (6). 
SiiMilar defiultioiui 

lia,—State ex rel. Davis vj Botts, 
134 So. 219, 101 Fla, SSl-rMcSween 
V. State Live Stock Sanlta^ Board 
of Florida, 122 So, 289, 97 Fla. 749, 
65.A.L.R. 508^—State v. Hooker, 22 
So. 721, 89 Fla. 477. . , 

83. 351a.—State V. Botts, 184 So; 219, 
101 Fla. 361—^MeSween. y. State 
...■Live.Stock Sanitary Board of. Flor¬ 
ida^ 122 Sa .289, 97 3Bla, .749,. 65 A. 
L.R. 608—SlAte v. Hooker, 22 So. 
721, 89. Fla. 477. Vr ’ 

Mo.—State ex reL ^Jeyely y. .l^ck- 
mann, 264 .S.W. 58, 800 Mo. 59. , . 
N.T.—Kingston Associates v.- ik 
Guardia, 281N.T.S. 890; M Mlsc. 
lie, affirmed'286 N.Y.S. 19, 246 APP. 
biv. 808. . . 

46 C.J. p 926 note 46 CaT (8). 

Pabiio agents 

Xjrs,—Continental, Casuallty Co. ..y, XT. 
, S., ,C:aA.La4, ilS Fi^d iU. alarming 
v/ Co^ti(h^tal/(:^ Co., 

29 F.Supp. '698^-certiorari deiced 

, ,conm^^, ,1^, 
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public is interestedS^ ot wHo is invested with the au¬ 
thority and is required-to perform the duties of a 
public office one-who has some duty to perform 
concerning the public a person appointed or 
elected to perform a designated duty concerning the 
publicone who performs a public function, 
whose authority is derived directly from the state 
by legislative enactment, and whose duties, powers, 
and authority are prescribed by law;88 pne who by 
lawful authority has been invested with a portion 
of the sovereign power of the governments^ in any 
of its branches, legislative, executive, or judicial,so 
to be dcercised by him for the benefit of the pub- 
lic.si It has been held that all. persons by authority 
of law intrusted with the receipt of public money, 
or through whose hands such money may pass to 
the treasury, are public officers., whether the service 
be general or special, transient or permanent. S2 In 
order to constitute one a public officer his duties 
imu^ embrace the exercise, of public powers or 

61 S.ct las. 311 U.SL 696, 86 L.Bd. 

461, rehecLTlng denied 61 S.Ct 316, 

311 U.'S. 729, 86 L.Ed. 474. 

86 b Ga.—Bradford v. Justices In¬ 
ferior Ct.. 33 Ga. 332. 

46 C.J. p 924 note 44. 
as, Ala.--Jelfers v. Wharton, 197 So. 

3'62, 29 Ala.App. 428, ceTt-lorarl 
granted 197 So. 368, 24() Ala. 21. 

46 C.J. p 926 note 46. 

86 . Miss.—Wagrgoner v. State, 184 
. So. 633, 634, 183 Miss. 610—State 
ex rel. Brown v. Christmas, 88 So. 

881, 12'6 Miss. 868 . 

46 C.J: p 924 note 44 [b] (3). 

Mecessary ohavactexistlo 
Cal.—^Lejnnel v. Johnson, 288 P. 868 , 

106 CalA.pp. 694. 

87- Mlss.^Glover v. City of Colum¬ 
bus, 19 So. 2 d 756, 197 Miss. 467, 

- 166 A.Ii.11. I860. ■ 
fUudlar deflnltloiui 

— ^Pope V. Commissioner of Inter- 
nal Revenue, C.CAu 6 , 138 P. 2 d 1606. 

Ga;-^Templeman v. Jeltries, xes S.H. 

248, 172 Ga. 896. 

46 C.J. p 926 note 46 [a] ( 2 ). . 

88. Ala.-^tate ex rel. M aa s v. 

Stone, 200 So: 766, 240 Ala. 677—. 

• Hardv. State ex rel. Owen, 168 So. 

' 726; 228 Ala. 241. 

Ohio.—Scofield V. Strain, 61 N.B.2d 

1012,142 Ohio St. 290. 

8 ^ Ala.- 7 -State ex rel. Boland -v, 

. Baiimhauer, 12 So.2d 32$, 244 Ala. 

. 1 , answer tbicertifled question con¬ 
formed to 12 Sb.2d 340, 31 Al^App. 

36, <^iowi denied 12 . So.2d 342, 

244 ‘Ala. 71—State ex reL Miantell 
, r. BaunOiauer, 12 .Sa 2 d 826, 244 

• Ala. 1, smswer to’oertifled question: 
conformed tp 12 ' So. 2 d 882, 81 4 Ja. 

: App. 27, certiorari denied: 12 So.2d 
'. 344 244 Ala. ’77.' ' 

State 


truste.^3' It. has' been- said that, the thought running 
through every definition of an officer is that he shall 
perform some* service or owe some duty to the gov¬ 
ernment, state, or municipal corporation, and not 
merely to those who appoint or elect him.^^ 

^'Elective officers.^* A term used to describe those 
who are elected by the people or those whom the 
people are or have been accustomed to elect.^5 

^'Officer of the law" A term distinguishable from 
"public officer,”^® and said to. be synonymous with 
"peace officer,^’®^ referring only to judges, justices, 
sheriffs, and constables.®® 

''Officer pro tern" An "officer pro tern.” is one 
who pro tempore (for the time being) is such offi¬ 
cer.®® 

"OfficiaV* A term which, although often used in 
a broad sense,^ has been said to mean an officer® 
or the incumbent of an office created by statute or 
valid municipal ordinance.® The term is sometimes 

2d 201 , 197 Okl. 1|32—state v. Sew¬ 
ards, 82 P.2d 324, 64 Okl.Cr. 430. 

C.J. p 924 note 44 [b] (4). 

92. Bla.—^Tbursby v. Stewart, 138 
So. 742, 108 Fla. 990. 

Iowa.—State v. Conway, 260 N.W. 
88, :219 Iowa 1166. 

Pa.—Commbnwealtb v. Evans, 74 Pa 
124: 

46 C.J. p 928 note $ tW. ‘ 

93. Iowa-—McKinley v. Clarke Coun¬ 
ty,. 293 N.W. 449, 228 Iowa 1186. 

94. Ohio.—iMuskingrum County Dem- 
. ocratic Bx-Committee v, Burrier, 17 

Ohio Supp. 61. 

46 C.J. p 925 note. 46. 

96. Mass.—Ayers v. Hatch, 66 N.B. 
612, 613, 175 Mass. 489. 

20 O.J. p 301 note 4. 

98. N.t>.—Bartels Northern Oil Co. 
V. Jackman, 160 N.W. 676, 29 N.D. 
236, 246. 

97. N.D.—^Bartels Northern Oil Co. 
V. Jackman, supra 

98. N.D.—Bartels Northern Oil Co. 
V. Jackman, supra 

46 C.J. p 910 note 28. 

99. Ala—Ooxpiui Juris qiaoted in 
Gamer v. Jefferson County ex rel. 
Whisler, 175 So. 8'52, 353, ^84 Ala 
412. 

N.C.—State v. Thomas, 63 S.E. 622, 
141 N.C. 791. 

1. Me.^EenneIl v. Portland, 126 a 1 
143, 144, 124 Ma 14./ . 

46 C.J, p 1084 note 6,. 

8. Iowa—Heiligrer v. City of Shel¬ 
don, 18 N.W.2d 182, 189, 236 Iowa 
146. 

La—^Hall v. Shreveport, 102 So. 680, 
157 La 589. 

a Me.—Pennell v. Portland, 126 A. 

143, 144, 124 Ma 14. 

46 C.J. p 1084 note T# 


.ex rel. Hamblen v.- Telle, 186 P.‘2d 
723, 728, 29 Wash.2d 68. 

46 C.J. p 925 note 46. 

'Tt is well settled that any one in¬ 
trusted with part of the sovereign 
power is an officer.”—Tucker v. State, 
36 N.B.2d 270, 308, 2il8 Ind. 614. 
Importance of ditties 
Whenever it appears that the du¬ 
ties are of a grave and Important 
character, involving in the proper 
performance of them some of the 
functions of government, the officer 
charged with them is clearly to be 
regarded as a public one.—^Finley v, 
McNair, 176 A. 10, 317 Pa 278—Het- 
kowski V. School District of Borough 
of Dickson City, 15 A. 2d 470, 141 
PaSuper. 626. 

98. Ala—Harrington v. State, 76 SO. 

422, 200 Ala 480. 

Enforcement of lam 
Aii , individual selected by t^e gov¬ 
ernment and charged ^th the duty 
of performing the task of enforce¬ 
ment of the laws for the sovereign¬ 
ty, or the, particular portion of it 
which he serves, is an officer.— 
Hirschfeld v. Commonwealth ex rel. 
Attorney General, 76 S.W.2d 47. 266 
Ky. 874. 

9L Conn.—Kelly v. City of Bridge¬ 
port, 161 A. 268, 111 Conn. 667. 
Ky.—Bernard v. Humble, 182 S.W.2d 
®4, 298 Ky. 74. 

La—State v. Dark, 196 So. 47, 196 
LA 189. 

Mich.—People v. Freedland, 14 N.W. 

2d 62, 808 Mich. 449. , ' 

Mo.—State ex rel. Pickett v. Tru¬ 
man, 64 S.W.2d 105^ 338 Mo. 1018. 
Ohio.—Scofield. V. Strain, 61 N.B.2d 
1012, 142‘ Ohio St 29a: ' 

Okl.—Sparks v. Board of Libiary 
' Trustees bf Carter Coimty, 169^ P. 
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applied to persons holding fiduciaiy positions, to 
distinguish their transactions in ^ch relation from 
purely private business.^ 

^'Public agent/* A public agent is one who acts 
in behalf of the government or some department 
thereof, and who has no principal whom he can le¬ 
gally bind one engaged temporarily and specially 
in the performance of public duties, prescribed by 
law, and as such vested for. the time being with 
some portion of sovereign authority to represent the 
.state in contractual relations with third persons.® 

^'Public officer,-** ^'private officer/* A distinction 
is drawn between public and private officers,*^ pub¬ 
lic officers being those whose functions and duties 
concern the public^® 

^'Public trust/* A’ term which includes every 
agency in which the public, reposing special confi¬ 
dence in the particular persons, appoints them for 
Ihe performance of some duty or service.® 

Quasi-public officer/* ''quasi-public official/* An 
agency substituted in place of a county treasurer, 
whose office has been abolished by law, to dis¬ 
charge the same of similar duties, is at least a quasi¬ 
public officer.^® A public depositary is a quasi-pub¬ 
lic official.il 

§ 3. Classification of Public OfiEccers and 
Offices 
. a. In general 


b. Executive, legislative, judicial, or 
ministerial 

a. In General 

Public officers and offices have been cfassifled. In 
many ways, such as civil or military; constitutional or 
statutory; federal, state, or local; and honorary or of 
profit. 

Public offices have been classified in many ways.i^ 
It has been said that there are two classes of pub¬ 
lic servants; officers, or those whose functions ap¬ 
pertain to the administration of government, and 
employees, or those whose employment is merely 
contracted.1® 

Civil or military. With reference to the kind 
of service, offices are sometimes divided into civil 
and military,!^ the term ''civil, office” being used 
in contradistinction to "nulitary office.”i® The 
expression “civil office” has several meanings,!® 
and the sense in which it is used in any particular 
place can usually be determined by a reference to 
the context and subject matter of the mstrument.i7 
A civil office is an office that pertains to the ex¬ 
ercise of the powers or authority of civil govern¬ 
ment!® It is a grant and possession of the sov¬ 
ereign power,!® and the exercise of such power 
vnthin the limits prescribed by the law which cre¬ 
ates the office constitutes the discharge of the du¬ 
ties of the office.®® Civil offices are sometimes di¬ 
vided into three classes; political, judicial, and min¬ 
isterial.'®! 


4. Mich.—^Bissell v. Judgre Prob. Ct, 
24 N.W. 886, S8 Mich. 287, 288. 

6. Vt.—Ives V. Hulet, 12 Vt 814, 
320, 

0, W.Va.—State v. Bond, 118 SsE. 
267, 94 W.Va. '256. 

60 C.J. p 860 note 60.' 

7. Ga.—^McDuffie v. Perkerson, 1,78 
S.B. 161, 178 Ga. 230, 91 A.L.R. 
1002. 

Kan.—Sowers v. Wells, 96 P.2d 281, 
160 Kan. 630. 

Wls.—Martin v. Smith, 1 N.W;2d 163, 
239 Wls. 814. 

8. Ga.—^McDuffie v. Perkerson, 173 
S.B.' 151. 178 Ga. 280. 91''A.L.R. 
1002. 

Kan.—Sowers v. Wells, 96 P.8d 281, 
160 Kan. 630. 

9. Neb.—Conley v. State, 64 N.W. 

•‘708, 46 Neb: 187, 193. 

50 C.J. p 864 note 74. 

10. (5a.-:--Chatsworth Bank v. BEage- 
dom Constr. Oo., 119 S.B. *28, 83, 
166 Ga. 348. 

li; Idaho.—City of Podatello v. B^- 
80 , 242 P. 297, 301, .41 Idaho'482. 

12 . Ala.—rBE^ingrton v^ 76 

So. 422, 200 Ala, 480. / 


Classlfioatloa dependent on various 
factors 

Public offices are of two fundamen¬ 
tally different classes, one wherein 
officer has title derived from people 
for fixed time, with certain and un¬ 
changeable compensation, definite 
property risrhts, and duties independ¬ 
ent in.nature; and the other wherein 
right to office is through pleasure 
of some subordinate public depart¬ 
ment or agency for uncertain period 
and uncertain compensation, depend¬ 
ing on performance of services, with 
subordinate duties and right of em¬ 
ployment which may or may not be 
protected by statute,—-McKinley v. 
City, of Chicago, 10 N.B.2d 689, 291 
IlLApp, 671. 

13. La.—Moll v’ Sbisa, 26 So. 141, 
. 61 La.Ann. 290. 

60 C:J. p 862 notes. 16, 17. 

. “Office’' and “employment*^ dietin'- 
guished see infra '8 .6. . . 

14. AUl—-I larrington vt. State, 76 So. 
422, 200 Ala 480. .* 

46 C.J. p 927 note 71.: . . - 

‘15. Tex.-^Texas Nat. Guard Armcry 
Board V. McCraw, 126 S.W.2d.627, 

. 632, 133 01^, 

llC^. p 797 note ai . 
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16, Nev.—State v. Clarke. 81 P. 645, 
21 Nev. 833, 87 Am.S.R. 617, 18 L. 
R.A. 313. . 

11 C.J. p 797 note 77. 

17. Nev.—State v. Clai&e, supra' 

11 C.J. p 797 note 78. 

13- Fla.—State ex rel. Landis v. 
Futch, 165 So. 907, 909. 122 Fla 
837. . 

46 O.J. p 927 note 72. 

19. Ark.—Wood v. Miller, 242 S.W. 

678, 674, 164 Ark. 318. 

11 C.J. p 797 note "79. .tc 

BefinitloiL involvinsr element of sov^ 
ereignty 

A civil office, or a public office of 
a civil nature, is a charge or trust 
conferred by public authority for a 
public purpose, with independent and 
continuing duties Involving in their 
performance the exercise of some 
portion of the proper power.—State 
ex rel. Herbert v. Ferguson, 62f N.BL 
2d 980, 142 Ohio St. 496. 

sad, Mich.—Attorney General v., De¬ 
troit^ 70 N.W. 460, 112 Mich. 145,. 
87 L;R.A. 2il. • 

11 C.J. p 797 note 79.‘ ‘ ' 

21. W.Va—Bx' parte fSttulknar^ 3'W- 
Va 269. ' . - 
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‘^Qvil officer^ is a term embracing such officers 
as in whom part of the sovereignty or municipal 
regulations, or the general interests of society, are 
vested.22 The expression means any officer who 
is riot a military officer and includes all officers con¬ 
nected with the administration of the government 
except military officers.^8 The term primarily, if 
riot solely, has reference to municipal and state 
officers.24 Civil officers are divided into three class¬ 
es; political, judicial, and ministerial.^^ The term 
has been held to include aldermen,^ 6 common coun- 
dlmen,27 convict guards,^* members of a board of 
control charged with the management of state in¬ 
stitutions of leaming,29 police officers,^® school offi- 
cers,5i arid sergeants or undef-oificers of the les¬ 
sees of a state penitentiary.32 On ^e other hand, 
it has been held that Ae term does riot embrace 
attorneys at law,8'3 canal commissioners,^^ mail car- 
riers,25 notaries public,^® and officers of a quasi¬ 
municipal corporation.®'^ 

Constitutional or statutory. Constitutional offices 
are those created or provided for by the constitu¬ 
tion,®® and generally are governmental in their 
-nature, as, for example, the executive, judicial, or 
"legislative offices of the state or any political di¬ 
vision thereof.®® They are to be distinguished from, 
legislative or statutory offices,^® the distinction lying 
in the location of the power of creation but the 
distinction is drawn only. for some purposes.^® 
Constitutional offices are distinguished from such 
offices as are designed for the administration of 


the affairs of municipalities in that the former are 
either created by, or provided for in, the constitu¬ 
tion while the latter ordinarily are created by the 
legislature."^® 

Constitutional officers are officers who are pro¬ 
vided for by the constitution any of those offi- 
cers whose tenure and term of office are fixed and 
defined by the constitution.^® 

Federal^ state, or local. Officers with respect to 
the public body for which they act may be classified 
as national or federal, state, county, municipal, or 
otherwise.^® 

Honorary or of profit. Offices are classified with 
reference to compensation as honorary offices and 
offices of profit. “Honorary,” as applied to an of¬ 
fice, means without profit; fee, or reward, and in 
consideration of the honor conferred thereby 
and an honorary office is one to which are atta^ed 
no fees, perquisites, profits, or salary."*® The term 
“office of honor,” as used in constitutional and 
statutory provisions,- denotes a public office of con¬ 
siderable dignity and importance, to which im¬ 
portant public trusts or interests are confided, but 
which is not compensated by any salary or fees, 
being thus contrasted with an “office of profit.”*® 

An office of profit, or a lucrative office, ds one to 
which; is attached a compensation for services, ren¬ 
dered.®® The term “office of trust” is often found 
in connection with “office of profit” in constitution¬ 
al and statutory provisions regulating eligibility to 


22 i Pa.—Oorpua iJiixla QLuoted in 
Bromley v, Hadley, 10 Pa.Dist, & 
Co. 23. 26. 

ll.C.J.,p 737 note 84. 

S3. Puerto EJcb.—^People v. Marti, 
20 Puerto Rico, 112, 118. 

11 C.Ji p 737 note 86. 

84. R.I.—-Wood V. Quimby, 40 A. 
161, 20 R.I. 482. 

. 85. W.Va*—Ex parte I^aulkner, 1 W. 
Va. 263, 298. 

80. R.I.—^Tn re Newport Charter, 14 
R.I. m,' 669. 

87. R.I.—re Newport Charter, su¬ 
pra. 

80 I'ex.-—Veal v. State, 126 S.W. 

919, 68 Tex.Cr. 840. 
ho* Pla.—In re Members of Liegisr 
latur< 83 So. 63, 49 Bla. 269. 

30 N-H.—Gooch y. Exeter. 48 JL 
1100, 70..N.:a 413. 

11 C.J. p‘798 -note 9'2. 

01. R.L—^In re Election of School 
jCommlttee, 72 A. 417, 28 ELI. 62^. 

32. Te£—Carmich^l y. States 11 
TeXwApp. 27.. 28. ' , * 

88. XJ.S.-^haw V. XT. S., Ky., ISO F. 
; 848, 861. 108 C.CJL 434. 

11 CXJ. p 738 note 95. 


SO Wis.—^TT. S. y. Hatch, 1 Pinru 
. 182, 188. 

11 C.J. p 798 note 96. 

S5. N.C.—State v. Boohe, 44 S.B. 

696, 132 N.C. 1107. 

Tex.—^Lattimore y. State, Cr., 146 S. 
W. 688, 690. 

36. Colo.—In re House Bill No. 166, 
21 P. 47-3, 3 Colo. 628. 

11 C.J. p 798 note 38. 

37. ELI.—Wood V- Quimby, 40 A, 161, 
20 ELI. 482. 

38. N.T.—People y. Scheu, 69 N.T. 
S. 697, 599, 60 App.Div. 692. 

89.' N.T.—People- y. ScheiL supra.. 

40. Md.—Calvert County Com*rs v. 
Mozmett, 164 A. 166, 164 Md. 101, 86 
'A.L 1 .R. 1268. 

Mont.—State ex rel. Grant v. Eaton, 
138 P.2d 688,114 Mont 193: 
N.T.—People y. Scheu, 69 N.T.S. 697, 
60 App.Dlv. 692, 696. 

41. Md.—Calvert County- Corn'ra. v. 
Monnett 164 A. 466, 164 Md. 101, 
86 A.L.IL 1258. . « 

43, Md.-^CalV8rt County ,Com’rs' v. 
Monnett supra. . 

40. N.T.—Peop .10 y. Scjxeuj 69 N^T.^. 

697, 60 APP.D1V. 63:2. 696.- 

^104 


44.. Cal.—Wilson y. Walters, 119 P. 
2d 840, 19 Cal.2d 111. 

45- Va.—Poster v. Jones, 79 Va. 642, 
644. 

46. Ala.—Harrington v. State, 76 So. 
422, 200 Ala. 480. 

4$ C.J. p 927 note 90. 

Eleotlye offioers of counties, dtles, 
and towns are not regarded as pub¬ 
lic officers of the state within the 
meaning of some constitutional pro¬ 
visions.—Guyer y. Stutt, 191 P. 120, 
121, 68 Colo. 422. 

47. N.T.—Has well v. New York, 81 
N.T. 266, 268: 

80 CJr. p 467.note 67. 

48. HI.—^Dickson v. People, 17 IlL 

.. .W. . . 

N.C.-^tate y, Stanley, 66 N.C. 59, 8 
Am.EL 488. 

4a HL—Hickson v. People, 17 IlL 
191. , 

80 C.J. p 457 note 50. 

60; Ney.—State .v, Clarke, 8 Nev. 

: 'm- 

Tex.-^tate v. De Gress, 68 Tex. 837. 
'Preuudlnir 'holdingr of otb-r offic 'n. 
Infta t as. 



&I 0- J.S. 


OFFJCEBS 


§3 


office and such Kke-matters,. and means an office, 
the incumbent of which must be possessed of skill, 
experience, and integrity; it is not necessarily an 
office relating to pecuniary affairs.*! 

b. Executive, Legislative, Judicial, or Minis¬ 
terial 

with respect to the nature of the duties pertaining 
thereto, public offices and officers are sometimes ciassifled 
as executive, legislative, judicial or .quasi-judicial, and 
ministerial. 

With respect to the nature of the duties pertain¬ 
ing thereto, public offices and officers are sometimes 
classified as either executive, legislative, judicial, 
or ministerial.*^ In general, the same classifica¬ 
tion that is made with respect to acts and duties 
must be made with respect to officers.** 

Executive. An executive officer is one in whom 
resides the power to, execute;the laws,-*^ one whose 
duties are mainly to cause the laws to ,be executed 
and obeyed.** The term is a comprehensive one and 
is not limited, to the officer in whom the constitu^ 
tion vests the executive power, but may include 
the executive departments.** An officer who is nei¬ 
ther a judicifld nor a; legislative officer necessarily 
t^longs to the executive department of the gov¬ 
ernment, and is an executive or administrative 
officer, whether it be a state, county, or precinct 
office.®*^ As contradistinguished from judicial of¬ 


ficers, all executive officers are ministerial.** 

Legislative. A legislative office is an office which 
is understood as relating to the enactment of laws.** 
Legislative officers are those whose duties relate 
mainly to the enactment of laws.** 

Judicial. Judicial offices are those which relate 
to the administration of justice.**! The term "judi¬ 
cial office” is a general one*** and may include courts 
of record and courts not of record.*^ 

The expression "judicial officer^' is used in two 
senses.*^ In the popular or broader sense it ap¬ 
plies generally to an officer of a court®* whose du¬ 
ties are ministerial;** all who attend the adminis¬ 
tration of justice.*'^ In a strictly legal sense it 
applies only to an officer who determines causes 
inter partes*® or renders decisions iii a judicial ca¬ 
pacity;** only one who exercises the judicial func- 
tion.70 Judicial , officers, it has been said, are those 
whose duties relate ndainly to the administration of 
justice, the adjudication of controversies, and the 
interpretation of the Jaws.^ As used in some stat¬ 
utory provisions, the expression "judicial officer” 
means an agent or officer of the court who makes 
a-sale under judicial orders or process.^® 

Quasi-judkiol. A quasi-judicial officer is one 
acting in a quasi-judicial capacity,;*^® one. almost 
but not qiiite a judicial officer an administra- 


51. R.I.—ire Corliss, It R.I. 688,. 
2S Am.R. 538. 

52. Mich.—^People v. Salsbury, SB 
N.W. 986, 184 Mich. 687; 

Neb.—State v.- LfOechner,- 91- N.W* 874, 

. 65 Neb. 814, 69 L..R.A. 916.. 

63. Colo:—Sheely v. People, 129 P. 
201, 208, 64 Colo. 186. 

64. Cal.—^People v. Hays, 4 Cal, 127, 

146. . , - , 

46 C.J. p 926 note 62—28 CX p 982 
note 14. 

Chief of police/ being eo nomine 
the chief officer of the police force, 
is essentially an executive officer.— 
Dawkins v. Baxer, 134 So. 238, 241, 
172 La. 827. • 

55. .Id^o.—^tate V. Dmory, 46 iP.fd. 

67, *68, 6^ Idaho'649. ; 

Neb.—^Mekota v. State Bd. of Equal-, 
ization and Assessment, 19 N.W:2.d 
683, 146 Neb. .370. : . 

.46 C.X p 926 . note 68-*-2i3 C.X p-983 
note- 16. • j. ' 

Director of state Insnranoe depart- 
m6Xi.t 

Dl;—^People ex rel "Bc^er* v. Har¬ 
greaves^ :25 N.E.2d 416, 420, 808 
‘ niiApp. 887/' . \ ! • 

66. Mich.^—People v. Salsbury, 96 N; 
-W, 986, 184 Mich. Ml. ' 


67. Idaho.—State v. Emory, 46 P.2d 
67, 68, 66 Idaho 649. 

46 C.X p 926 note 63 [al. 

58. Colo,—Sheely. v. People, 129 P. 

. 201, 203, 64 Colo. 136. 

23 C.X p 982 note 14 [al. 

69. Wash:—state v. Womack, 29 P. 
989, 4 Wash. 19. , , 

60. AlA-^orpiui Xoris dted in: 

Pitts V. Chilton County, 178 So. 94,; 
95, 27 AlaJlpp. 864. . 

46 C.X p 926 note 64-^86 C.X p 986. 
note 72. 

61. Mo.—Corpus Xorls dted in. 

State V. Dougherty, 216 S.W.2d 
467, 478. ■ 

46 C.J. p 926 note 65—^4 C.X p 1183 
note 22. 

60. Pa.—‘Buckley V. Holmw, 102 A. 

' 4?'7, 6(^, .2*9^ Pa. 176. 

63. PfL-^Bu^ey 'V. Holmes, supra. 

e4r .dted. in 
Alexander V. Holmes, 179 S.B. 77, 
r78^ 180 .:G€u 419... . ' , 

Misa—Corpus xdxls dted in. Hitt v. 

: State, 181 So. 831, 333, 182 Miss. 
184. 

34 C.X p 1183 npte. ?^ : . , . 

65.GaL-HCorpos Xorls ' dted :in 
Alexander. -V..- Holmes;. 179 S.B, 77, 
78, 180 Ga. 419. ‘ 


Miss.—Corpus Xnris quoted in Hitt v. 
State, 181 So. 831, 333, 182 Mlsa 
184. 

84 ax p 1188 note 26. 

66. Ga.—Alexander v. Holmes; 179 S. 
B. 11, 180 Ga. 419. 

67. Ind.—Adams v. State, 17 NiB.2d 
84, 86, 214 Ind. 603. 

68. Ga.—Corpus. Juris dted in 
Alexander v. Holmes,' 179 S.B, 77, 
78, 180 Ga 419. 

Ind.—Corpus Juris dted in Adams v. 
state, 17 N.B.2a 84. 8«, 214 Ini 
602; 118 A,L.R. 1095. 

Miss.—Corpus . Juris* quoted iU Hitt 

V. State, 181 So. 831, 383, 182;Ml8a 

184.- : - 

34 C.X p 1188 note !25. 

. 69.. Ga—Alexander v. HolmSs, ’ 179 
S.E: 77, 180 Ga 419. . . . 

70. Ind.—Adams v. State, 17 N.B.2d 
. 84,. 214 Ind, 60S, 118-A,L.R. 10:95. 

71. Neb.—State v. Loechner, 91. N. 

W, 874, 66,Neb. 814, 69 L:HA. ?16. 

72. Ga—HAlexauder v. Holmes; 179 
S.E. 77, 180 Ga'419. 

73. 1T.X—Bdelman..v. Dunn, 149 A. 
76d, 767, 8 N.XMISO. 166. 

.74; D,S.—IJ. S* v.. Harbin, DHaMisS., 
27 B.2d 892, 898. 
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tivc,7® or even a ministerial,^® officer when en- 
g^ed in official acts involving, the exercise of judg¬ 
ment and discretion. Quasi-judicial powers cpn- 
ferred on officers do not make such officers judi¬ 
cial.^ 

Ministerial A ministerial office is an office which 
gives the officer no power to judge of the matter 
to be done, and requires him to obey the mandates 
of a superior;^® an office which is to be distin¬ 
guished from ah executive or judicial office.*^® 

A ministerial officer has been described as one 
whose -duty it is to execute the mandates law¬ 
fully issued by his superiors.®® Whether a person 
is or- is not a ministerial officer depends not on the 
character of the particular act which he may he 
oalled upon to perform®.^ or whether he exercises 
judgment and discretion with reference to such 
.act,®® hut whether the general nature and scope 
of the duties devolving on him are of a ministerial 
character as distinguished from executive, legis¬ 
lative, or judicial®® The fact that ministerial offi¬ 
cers may and do exercise discretion and judgment 
in varying degree in the discharge of their admin¬ 
istrative duties does not make them the less min¬ 
isterial.®* There is a marked distinction between a 
ministerial act or function, when considered as an 


independent transaction, and the general nature of 
the office and the functions to be performed there¬ 
in, which, when considered together, make the in¬ 
cumbent a ministerial officer.®® 

§ 4. -De Facto and De Jure Officers, and 

Usurpers 

a. In general. 

b. Usurper or intruder 

a. In General 

A de jure officep Is one who is In all respects legally 
appointed and qualified to exercise the office, and Is dis¬ 
tinguished from a de facto officer who has only odor of an 
appointment or election. 

An officer de jure is one who is in all respects 
legally appointed and qualified to exercise the of¬ 
fice ;®® one who is clothed with the full legal right 
and title to the office;®*^ in other words, one who 
has been legally elected or appointed to an office, 
and who has qualified himself to exercise the du¬ 
ties thereof according to the mode prescribed by 
law.®® An office created or authorized by the leg¬ 
islature should be treated as de jure until otherwise 
declared by a competent tribunal.®® There can 
be no de jure officer if there is no office®® or de jure 
office®^ to be filled or occupied. A public officer 
appointed by a public body, the membership of 


76. N-C.—Hipp V. rarrell, 86 S.B3., 81. Neb.—State v. Loechner, 91 N. 
670, 578, 169 N.C, 661. W. 874, 66 Neb. 814, 69 L.R.A. 915. 


-61 O.J. p 120 note 7. 

76. N.C.—Hudson v. McArthur, 67 
an 995, 162 N*C. 446, 28 L.ILA.,N. 
8 ^ 116. 

77. Miss.—Corpus Juris quoted in 
Hitt V. State, 181 So. 381, 836, 1S^2 

. MissL 184. 

Tenn.—House v. Crevelinsr, 260 S.W. 
867, 147 Tenn. 689.' 

78. Neb.-—Mekota v. State Bd. of 
Equalization and Assessment, 19 N. 

‘ W.2d 633, 146 Neb. 870. 

46 O.J. p 827 note 67—40 C.J. p 1211 
note 92. 

79. Neb.—State v. Loechner, 9'1 N. 
W. 874. 66 Neb. 814, 59 L.R.A. 915. 

BO, Cal.—Corpus Jtuls cited la. 
IKhlckerbocker v. Redlands High 
School Dist, 122 P.2d 289, 292, 49- 
Cal.AppJd 722-^orpa8 Jtirls cited 
la Steele v. Board of Trustees of 
Pittsburg Public Schools,: 9 P.2d 
217, 218, 121 Cal.App. 294. 

Ind.~r-Corpns Juris cited la Bloom¬ 
field Democrat, Inc., v. Board of 
Commissioners of Greene County, 
177 N.E. 361, . 362, 93 Ind.App, 226 
—Corpus Juris cited la State v: 
Quinn, 290 P. 786, 788, 36 N.M. 62. 

N.D.—Corpus Juris cited la School 
pjst. No. 35 of Cass County v. 

'Shinn, *237 N.W. 693, 696,. 61 N.D. 
160. 

46 CJT. p 927 note. 68—40 C.J. p 1211 
note 95. 


82. Neb.-^tate v. Loechner, supra. 

83. Neb.—State v. Loechner, supra. 

84. Colo.—ShOely v. People, 129 P. 
201, 208, 64 Colo. 136. 

40 C.J. p 1209 note 66. 

85. Neb.—State v. Loechner, 91 N. 
W. 874, '66 Neb. 814, 69 L.R.A. 915. 

88. Ark.—Corpus Juris quoted la 
Brown V. Anderson, 198 aW.2d 
188, 190, 210 Ark. 970. 
m.—city of Pekin v. Industrial Com¬ 
mission, 178 N.E. 839, 341 Ill. 312 
— ^People V. Brautlgan, 142 N.B. 
208, 810 Ill, 472. 

Neb.—Corpus Juris quoted, la Mc- 
Collough V. Douglas County, 34 N. 
W.2d 664, 658, 160 Neb. 389. 

87. Ark.—Corpi|B Juris quoted la 
Brown v. Anderson, 198 S.W.2d 183, 
190, 210 Ark. 970. 

Rh—^People ex rel. Malone v. Muel¬ 
ler, 66 N.B.2d 516, 828 Ill.App. 593. 
Neb.—Corpus Juris quoted la McCol- 
lough V. Douglas County. 34 N.W. 
2d 664, 668, 150 Neb. 889. 

Or.—Hamlin v. Kassafer, 16 P. 778, 
15 Or. 466. 

Vt.—State V. Levy, 34 A.2d 370, 11$ 
Vt. 374. 

Wash.—State v. Britton, 178 •P.2d 
341, 27 Wa8h.2d 886. 

46 C.J. p 927 note 81. 

88. Ark.—Corpus Juris quoted la 
Brown, v. Anderson, 198 aw.2d 188, 
190, 210 Ark. 970. 
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Ill.—^People *ex rel, Malone v. MuoUor, 
66 N.B.2d 616, 328 Ill.App. 593. 
Neb.—Corpus Juris quoted 4ii Mc- 
Collough V. Dougins County. 34 
N.W.2d 654, 668, 150 Nob. 389. 
Ohio.—State ex rel. Witten v. Fer¬ 
guson, 76 N.B.2d 886, 148 Ohio 
702. 

46 C.J. p 927 note 81. 

Status prior to taklag oath 
One who was entitled to an office 
but did not take the oath of office 
until the court determined that he 
was entitled thereto was a de jure 
officer prior to taking oath, where 
he was precluded from qualifying 
prior thereto by contestant, who had 
possession of election certifl<vite, th«» 
only evidence which would entitle 
him to qualify and be Inducted into 
office.-Parr v. Neeley, 179 P. 139, 
66 Colo. 70. 

89. Me.—State v. Poulin, 74 A. 119. 
106 Me. 224, 134 Ami.S.R. 643, 24 
L.R.A.,N.S., 408. 

90. TT.S.—Norton v. Shelby County, 
Tenn., 6 S.Ct 1121, 118 U.S. 425. 30 
L.Bd. 178—Annonl v. Bias Nadars 
Heirs. C.C.A.Puerto Rico, 94 F.2d 
613. 

Tex.—Hamrick v. Simpler, 96 8.W. 
2d 357, 127 Tex 428—State v. Gil¬ 
lette's Estate. Oom.App., 10 S.W. 
2d 984—^Adamson v. State, 171 S. 
W.2d 121, 146 TexCr. 670. 

9L IlL—City of Metroj>o21s v. Indus- 
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which includes a de facto membef, whose vote is 
necessary to make the appointment, is not a de 
jure ofl&cer.®2 

Holding over. An elective officer holding over 
after the expiration of his term may or may not be 
accurately described an officer de jure depending 
on the circumstances.^^ In a proper case he holds 
de jure in the full sense of the term as, for ex¬ 
ample, where there has been no election of a suc¬ 
cessor, or where a duly elected successor is dis¬ 
qualified to hold the office.^^. However, an elec¬ 
tive officer retaining possession of the office after 
the conclusion of his term is not necessarily and 
in all circumstances an officer de jure as against 
a duly elected successor, possessing all of the quali¬ 
fications for the office, whose right to the imme¬ 
diate possession of the office is withheld through no 
default, or neglect on his part;^5 and it has-been 
held that, if by constitutional provision or valid 
statute a definite term is established for an office 
without provision that the iiicumbent shall continue 
in office after its expiration, he will not, in holding 
over, be a de jure officer.^® 

De jure and de facto officers distinguished. An 
officer de jure is to be distinguished from an offi¬ 
cer de facto.®7 One, distinction between an officer 
de facto and an officer' de jure is that the former 
has only color of an appointment or election to the 


office, whrle the latter is in all respects feg^ly ap¬ 
pointed or elected and qualified to exercise the 
office,^® and has a complete legal title to the office 
as against the world.®® As sometimes stated*, the 
difference between the authority of a de jure offi¬ 
cer and that of a de facto officer is that the for¬ 
mer rests on right and the latter rests on reputa¬ 
tion.^ Another distinction is that an officer de 
facto may be removed from office in a proceeding 
instituted directly for that purpose, while ^ offi¬ 
cer de jure may not be so removed.® As far as the 
public and third persons are concerned, however,, 
there may be no difference between an officer de 
facto and an officer de jure.? 

b, TTsnrper or Intnider 

A usurper is one who intrudes himself Into an ofTIcs 
which is vacant, or ousts an Incumbent, without any 
coior of right or titie; and an Intruder has been defined 
as; one who attempts to pei^orm the duties of an oUlce 
without authority or public acquiescence. A usurper or 
Intruder is to be distinguished from an officer de facto. 

A "usurper,^' as the term is most generally used, 
is one who undertakes td act as an officer or to per¬ 
form official acts without any color of right one^ 
who intmdes himself into an office which is vacant, 
or ousts the incumbent, without any color of right 
or title;® one who takes possession without any 
authority.® A usurper is not an officer at all or. 
for any purpose."^ 


trial Commission, 171 167,. 

‘ 889 Ill. 141, 

92, W.V^—State ex rel. Roush v. 
Board of Bd. of Mason County, 86 
. S.B.2d 860, 128 W.Va. 160—State ex 
rel. Soanes v. Babb, 20 S.B.2d 688, 
124 W.Va. 4'28. 

SnowledfiTe of defect in. title 
Those ciaiminsr title to office con¬ 
ferred by de facto officer,. or by an 
oTfranization of vdiich he acted &s, 
an essential part, should nqt be re- 
grarded as third persons vrlien their 
risrht to hold the office Is directly 
Questioned, but their status should be 
held to be so interrelated with that 
of unit conferrlngr the office that 
they are charged with knowledge of 
defect in their title.—State ex rel. 
Roush V. Board of Bd. of Mason 
County, 36 aB.2d 866, 128 W.Va. 160. 
98. Del.—Walker v. Hughes, 86 A. 

2d 47, 8 Terry 447. 

Holding over generially see infra $ 48. 
94. DeL—Walker v. Hughes, supra. 

96. Del.—Walker v. Hughes, supra. 

96. Conn.—rState ex rel. McCarthy v. 

, Watson, 46 A.2d 716, 182 Conn. 618. 

97. Mich.—Auditor General y. Me¬ 

nominee County, 61 N.W. 483,’ 607, 
'89 Mich. 662, 626.- * 

Mo.—State ex rel. City of Republic 
v; Smith, 189 S.W.2d 929^ 646 Mo. 


1158—Alleger v. Sbhool Dlst. Ko. 
16, Newton County, App., 142 S.W. 
2d 660. 

Or.—^Hamlin v. Hassafer, 16 P. 778, 
15 Or. 466, 8 Am.S.R. 176. 

Va,—Owen v. Reynolds, 1 S.B.2d 816, 
172 Va.= 804—McOraw v. Williams, 
83 Gratt 610, 513, 74 Va. 610, 618. 

98. tr.S.—Norton v. Shelby County, 
Tenn., 6 S.Ct 1121, 118 U.S. 426, 
80L.Bd..m. 

Fla.—State ex rel. Hawthorne v. 
Wiseheart, 28 So.2d 689; 168 Fla. 
267. 

Ga.—^Tarpley v. Carr, 51 S.B.'2d 688, 
204 Ga. 721. 

Or.—^Hamlin v. Hassafer, 15 P. 778, 
15 Or. 456, 8 Am.S.R. 176. 

Va,—McCraw v. Williams, 88 Gratt 
610. 518, 74 Va. 610, 5l3. 

Wash.—State v. Britton, 178 P.2d 
841, -27 Wash.2d 836. 

46 C.J. p 1064 note 94. 

Who are de facto officers see infra 
SS 185-142. 

99. Va.—MoCraw v. Williams, 83 
Gratt. 510, 74 Va. 510. 

46 C.J. p 1064 note 96. 

1, Fla.-r-State ex ml. Hawthorne v. 
Wiseheart, 28 So;2d 689, 158 Fla. 
267. 

Tenn.—^Ridout v. State,- 80 S.W.!2d 
266, 161 Tenn. 248, 71 AuL.R. 830. 
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2. Mass.—Commonwealth v. Wotton, 
87 N.B. 202, 201 Mass. 81. 

N.a^People V. Staton, 78 N.C. 546, • 
21 Am.R. 479. 

3. N.C.—^People v. Staton, supra. 

4. N.H.—^Tucker v. Aiken, 7 , N.H. 

113, 184. . 

N.T.—^People v, Petrea, 30 Hun 98. 
64 How.Pr. 139, affirmed 92 N.T. 
128,.’66 How.Pr. 69. 

46 C.J. p 9’2'7 note 84. 

B, Ark.—^Neal v. Parker, 189 S.W.2d/ 
41, 200 Ark. 10. 

Ind.—^Morton v. City of Aurora^ 182 
;N.B.* 269, 96 Ind.App. 203. . ^ 

Ky.—^Broyles v. Commonwealth, 219 

S.W.2d 62, :309 Ky. 887—Eubank 

V. Commonwealth, 103 S^W. 368, 
126 Ky. 348, 368,. 81 Ky.L. 746. , 

Ky .—^Palmer v. Commonwealth, 9'2 S. 

W. 588, 122 Ky. 693, m. 29^ KyJU 
219. 

MiclL—Auditor General v. Menc|inl- 
nee County, 51 N.W. 488> SOa,, 89 , 
, Mich. 652, 626. • r . ' 

Va.—McOraw v. Williams 58 Gratt 
610, 513, 74 Va. 510, 613. 

46 C.J. p 927 note 84 ,[bl. 

6. N.C.—Van Amringe v. Taylor, 12. 
S.B. 1006. 10$ N.CL 196, 12 L.R-A 
«202—Norfleet v. Staton, 78 N.a 

. 646, 650, Am.R. 479. 

7. Ark.—Neal v. Parker,. 189 •B.'W. 
2d 41, 200 Ark. 10. 
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. An ititruder, as 2 ^plkd‘to: aa officer,* is one who. 
attOTpts .to perform: the duties of an office without • 
authority of ‘law and without the support of public.- 
acquiescence.® 

De facto officer diistinguished. . An officer de iactp 
is to be distinguished; from a mere intruder or . 
usrirper of an office.® ^ As generally state,d, the -dis¬ 
tinction between an officer. de facto and a usurper 
or intruder is. that the former has color of rigjht 
or.title to the office, while the latter has no colpr of. 
right or title,but. soinethnes.. it. is sdd.that it.is. 
color of. authority,^^ ra^er...than c.olor? pf tide,.!® 
which distin^shes an , officer de facto from,, a- 
usurper. As discussed infra § 142, a person who 
was at first but a mere usurpef may, by 'acquies¬ 
cence, become an officer de facto, 

§ ^Office” and “Emplojnnent” Distin- 
guished ,.r. 

• ..a. In general 
-i). Tests of status.. 


a. In Gfner^ • 

While there Is a distinction between an officer and an 
employee, It Is sometimes difficult to distinguish In a 
given case whether an Individual is one or the other. An 
offipe Is a kind of employment, but not every employment 
Is an office. 

Thjere is a distinction between an officer and an 
,employee,although it re sometimes, difficult to 
‘distinguish ;between those employments which are 
'and those which are' not offices; or between a public 
officer and a public employee.!^ While an office is 
an employment,*!® and the holder of a public office 
is in the etnployment of the public,!® not every em- 
iplo)rment!7 or public employment or position!® is 
an office, and not all those in the public employ¬ 
ment are necessarily public officials or hold public 
ojffice.!® It hw been, said that an employment dif¬ 
fers from both an.office and a position in that its 
: duties, which are nongovernmental, are neither ccr- 
: tain nor permanent.®® 


Ind.—rMorton v. City of Aurora, 132 
N*.!]. 259. 96 Ind.App. 208. 

46 C.X p 1068 note 60. 
a /Tex—Oates v. State, 121 S.W. 

. 8.70‘,;881, 66 TexCr. 571. 

38 C.X p 804 note 60. 

9. Ky.—^chaffleld v. Hebei, 192 S.W. 
2d 84, 801 Ky. 368—Commonwealth 
V, , Livingston, 186 S,W. 91«, 171 
Ky. 6'2, 57; v 

Mlp^-^Audltor, .General v. Menoml^ 
nee County, 61 N.W. 483, 507. ;39 
Mich. 562, 626., 

Mo.-^tate ex rel. City of Hepubllc 
V. Smith. 139 S.W.2d 929, 346 Mo. 
1168—Alleger v. School DlSt Ho, 
16, Newtbn Coxmty, App., 142 S.W. 
2d 660. 

N.C.—Wan Amrlnge v. Taylor,'12'S. 

B. 1005, 108 H.C. 196, 12 L.R,A. 202. 
Tex-^^^rihany v. Pope, CivJlpp., *222 
S.W.2d 172, error refused ho re- 
■>6rsible error. 

Va.—MoCraw v. Williams, 88 Gratt. 

’ 610, 513, 74- Va. 610, 618. . • - 
46 C.X p 927 note 84 [a], p 1064 note 

l,.p 1068 note 60 [a]; [b]. 
la ‘ Mo.—State ex rel. City of Re¬ 
public w: Smith- 18$ ‘ S.W.2d. ‘929, 
‘845 ■ Mo. ‘ 1158—Alleger v« School 
Dist. Ho. 16, Hewton County, App,, 
;l42:S.W.2d 660.^ 

Ori—Smith V. City of Jefferson, 1^6 
P. 809, 812, 75 Or. J.T9. ' ’ • 

Va.—Owen y. Reynolds, 1: S.H.2d 
816, 172 Va. ?.04—Griffin's ■ itti'r V. 
Cunningham, 6i Vx 81, ’ ' 

W&sh.—State v. Britton, 176 - P.2d 
841, 27 Wash.2d 386. ^ 

46'C.J. p 1054 note 3. - . 

U. H.O. — Van Amrir^e % Taylor, 12 
1096, .108 H.Ci- ia6» 12 L.R.A,- 

202 . 


S;0.—Shilth; y. City Council of 
Charleston, 17 aB.2d 860, 198 S. 
C. 318—Heyward v. Long, 183 S.B. 

146,, 178.S.C. 861, 114 .A.L.R. 1130. 
46 C.X^ 1054 note 8. 

19,. ,S.C.—Smith v.i City Council of 
Charleston, 17 S.B.2d 860, 198 S.C. 
813—^Heyward v. Long, 183 S.B. 

• .145, 178 S.C: 361, 114 A.L.R. 1130. 
Wis.—Bkem v. McGovern, 142 H.W. 

I 695, 164 Wis. 167, 46 L.R.A.,N.S., 

. 796.. 

13. Colo.—Corfman. v. iMoDevltt, 142 
P.2d 383, 111 Colo. 4a7v 1.50 A.L.R. 

.. 

Fla.—State ex rel. Dresskell v. City 
of Miami; 18 So.2d ‘707, 163 Fla. 
30. •£ 

Tex.—Loard v. Como, Oiv.App., 187 
S.W.2d S80,.-error refused. 

20 C.X p 1244 note 81, p 1246 note 72 
: [b] (2). 

; ‘ 

14. Del.—dorpiiB Jttxia died In 
State, ex. reL Biggs v. Corley, 172 

- A, 416, 419,. 6 WW.Harr. 186, 
3^.—Blai(^ V. button, 1.91.S.W.2d 407, 
301 Ky. 247.,; 

H.lTi—Oantellpe v. McClellan, 12 H,‘ 
y.S.2d 642, 171 Mlsc. 827, reversed! 
on other grounds 16 H.T;S.2d .792, 

, 268 App.Dlv, 8dL4,'.afdrmed 36 H.B. 

2d 972, 282 H.T. 166. 

Ohio.—Scofield v. Strain, 51 H,B!2d 
1012i.-142!iOhio St. 290. 

20 C.J. p 1246 note 7.2'Cb] (l>-^46 
C.J. p 928 note 93; * 

15. Colo.—^IudJ?on V,.. Annear, 76 P.i 

2d 637, 101 -Goto. 560. . 

Pardue v. Miller, 206 S.W.2d 
75, 306 Ky.. 110:., 

^0 .C.X p 1246 note 72. [a], [b] (1). 
108 ; 


16. H.T.—^People ex rel, Daw.9on v. 
Knox, 247 H.T.a 731, 281 App.Dlv. 

*490, affirmed 196 H.B. 682, 267 N.T. 
565—Cantellne v. McClellan. 12 H. 
T.S.2d 642, 171 Mlsc. 327, reversed 
bn other grounds 16 N.T.S.2d 70.2, 
2.68. App.Div. 814, affirmed 26 N.B. 
2d 972, 282 H.T. IG6—Kingston As¬ 
sociates v. La Guardia, 281 H.T.S. 
1 390, 166 Mlsc. 116, affirmed 286 N.T. 

S. 19, 246 App.Dlv. 803. 

17. Colo.—^Hudson v, Annear, 76 P, 
2d 537, 688, 101 Colo. 650. 

Ky.—Pardue v. Miller, 206 S.W.2d 
76; 306 Ky. 110. 

La.—State v. Dark, 106 So. 47, 106 
La. 130. 

20 C.X p 1246 note 72 Cb] <!)—46 
C. J, p 923 note 93« 

is; S.D.—Stat^ ex rel. Hooper v. 

Hahn, 9 H.'V(r.2d 602, . 69 S.D. 276. 
43 0.x p 928 note 92. 

19. Minn.—Tlllauist v. Department 
of Labor and Industry, Industrial 
Commission, Division of Boiler 
Inspection, OS N.W.2d 612, 216 

. 'Minn. 292. 

H.T.—People ex rel. Dawson v. 

Knox,. 247 H.T.S» 731, 231 App.Div. 

: ,490, affirmed 196 H.B. 682, 267 N. 

T. 665 —Canteline v. McClellan, 12 
H.T.aad 642, 171 Miso. 327, re¬ 
versed on other grounds 16 N.T. 
S.2d 792, 268 App.Dlv. 8X4, affirmed 
26 H.B.2d 972, 282 H.T, 166— 
Kingston; Associates v. La Guar¬ 
dia, 281 H.T.S. 890, 166 Mlsc. 116, 
affirmed 286 H.T.S. 19, 246 App. 

, Dhr. 803; 

20. Ill.—5?eople V. Coffin, 119 N.JO. 
64, 282 Ill. 599. 

H.J.—Wllents ex ret Golat v. Stang- 
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It is importjmt to distinguish an office from :an , 
employment, becattse in many respects the rules of 
law governing the relation of employee and em- 
I^oyer do not govern the official relation, which is 
regulated by that part of the law which may be 
spoken of as the law of officersj^i The distinction 
is important, for example, because the courts,, 
adopting the principle of strict construction in ap¬ 
plying statutes declaring certain acts on the part 
of an officer to be crimes, will refuse, to regard as 
an officer a person who, while in the public service, 
does not occupy a position established as a result 
of the action, direct or indirect, of. the legisla¬ 
ture, with a term, duties, and tenure.^2 Statutes 
applicable to employees, under an appointment or 
contract of hire ordinarily do not embrace public 
officers unless they are specificaUy included^® • 

b. Tests of Status 

(1) In general - < • , . 

(2) Delegation and possession of .sov¬ 

ereign power 

(3) Tenure'and permanency of duties 


(4) Creation; and designation of powers 

and duties, by law 

(5) Oath or bond 

(6) Importance, dignity, and independ- 

ence 

(1) In General 

Numerous criteria have been resorted to In order to 
determine whether a person Is an’ officer, although no 
single one is In every case conclusive and It is not* nec¬ 
essary that all the characteristics of an office or an offi¬ 
cer as found In various definitions shall be present. < 

There are numerous criteria which have been 
resorted to in determining whether a person is ah 
officer,24 although no single one is in every case 
conclusive.25 It is not necessary that all character¬ 
istics of ah office otr an officer found in their vari¬ 
ous definitions shall be present in order to consti¬ 
tute one an officer.2® In general, official 6r unoffi¬ 
cial character is to be determined by the nature 
Qf the duties, function, or service to.be performed>27 
and the power granted and wielded,22 Md-other 
circumstances,22 Where an office is created, the 
law usu^y fixes its incidents, including its term, 


er, .80 A.2d 886 , 129 N.J;liaw 606 
—^^edericks v. Board of Health, 
82 A. 628, 82 l^ijXaw 200—Board 
of Education of City of Bayonne 
..V. Bidfpod, 168 A. 162, 163, 11 N. 

. J.Mipc. 7S6* 

21. Kan.—Corpus .Juris auoted in 
Jdiiller V. Board of Com'rs of Ot¬ 
tawa County, 7! P.2d 876, 877, 146 
Kan. 481. .. 

22^ XI.S.—Carrington v. H; S;, Phil. 
..Islands, 28.S.Ct 203, 208 U.S. 1, 62 
'L.Bd. 867.‘ 

46 C.J. p 928 note 99. , 

23if Mont.-T>Ale]ssicl^ v.. Industrial 
Accident Fund, 161 P.2d 1016,. 116 
Mont. 127,.. . 

24. Ala.—^xpiis imiAM cited la 
Yeilding V. State ex rel. Wilkin- 
son, 167 So. 680, '^84, 282 ila. 282 . 

Oa.—Oorpiis Jnrls oiM la McDuffie 
V. Perker^h, 178 S.B:‘ 161, 163, 
178 6 a‘ 230, 91 A.Ii.R.< 1002. 

—Corpus Juris cited ia' Sowers 
V. Wells, 96 P.2d 281, 284, 160 Kan; 
680. 

Mo.—Corpas Juris cited ia 'State ex 
rel. Pickett v. .Truman, 64.'S.W;2d 
106, 106, 333 Mo. 1018..' •• ; 

Ohlo.^-State ex rel. OordCn y. Zan- 
gerle, 26 N.E.2d 190/ 136 .Ohio St. 
.. 37X ■ 

S.C.—state ex rel. Williamson :v. 

. Wannamaker;. 48 SJS:2d 601, 213 S; 
C. 1. 

46 :C.J.P 928 hotel- ' 

25. Ala.-^Harrington v. Stated 76 

So. 422, 200 Ala. 480. ‘ '* 

Qa.—Oorpas Juris.cited la McDuffie 
.V. Perkersbn; 178'S.B. 161, 168, 178 
Ga. 230, 91. AX.R. 1002 . 


Mo.-4/orpTis juris cited .ia 'State ex 
rel. Pickett v. Truman. 64 -S.W.2d 
106, 10^, 338 Mo. 1018. 

29b Ky.—Alvey v. Brigham, 150 S. 

W.2d 936, 286 Ky. 610. 

Mo.—State ex inf. .McKittrick v. 

Bode, 113 S.W.2d 806, .342 Mo- 162. 
N.M.-*-State v. Quinn, 290 P. 786, 
36 N.M. 62. . 

46 C.J. p 928. note 5. 

.27. U.S.—Pope V, Commissioner of 
Internal Revenue, C.C.A. 6 , 188 F.' 
2 d 1006. . 

Cal.-^Rand>v. Cbllhis, 4 P.2d 529, 214 
Cal. 168—Kennedy v. City of .Gus- 
; line. 248 P. 910, =199 Cal. ,251— 
, Staheli v. City , of Redondo Beach, 
21 P.2d 188, 181 CalA.pp. 71— 
•Willmon V. Powell, 266 P. 1029, 91 
CaLApp. 1 ., 

Ky.—Hlchols' V. Marks, 216 S.W.2d 
1000, 808 ky. 863. 

: Minn. —Tillquist V. Department of 
Dabor ^d . Industry, Industrlkl 
■ Cdinmission^ ’Division of , BoUer 
Inspection, 12 N.W.id' n2, 216 

Wad, 202 : *: - • 

Mlss.^Corpus Juris ia Glov¬ 

er ^ V, City .of Columbus, 19 So.M 
766, 768, 197 Miss. 467, 166 A.L.R. 

1360. ‘.. • 

Mo.—^tatt ex ‘ ihh Pickett v. tni- 
man, 64 S.W.2d 105, 838 Mo. 1018. 
Ohlb.^-^tate ex reii D^'dis'v. Bioaxd 
of Cbm'is bf'Biiitlhr CoUnty, 115 N. 
B. 919,- 25 Ohio St 167—Anders^* 
• ■ V. .Industrial Commission, 67 H.B. 

2d 620< 74 -Ohio APP. 77. 
Pa..l-Flnley v. McNair, 176-A. 10, 81.T 
Pa. 278—Richie y. Philadelphia, 
.74 A.‘430, 226 Pa. 611, 26 LcR-A., 
k.. N.S., 289—Hetkowski' t« Bbhool 


District of -Borough. of Dickson 
City, 16 A.2d ’470, 141 Pa.Super. 

626. ' ■ '.. 

S.D.—Griggs y. Harding. County, 8 
.N.W.2d.485. 68 S.D. 429. ’ 

Wis.—MacUn v. ^mith,-1 N.W.id ,163, 
239 Wis.’814. .T; . . 

46 dJ. P, 928 note 1 ta] (3), p 9^9 
• note 7, p -931 note 28.- 
28. CaJ,—Kennedy v. City of Gus- 
tlne, 248 P. 910, 199 CaX 261— 
Staheli v. City of Redondo Beach, 
21 P.2d 188, 181 Cal.App. ,71.; . . 
Minn.—^Tillaulst v; Department * of 
. Labor and Industry, Industrial 
Commission, . Division of Boiler 
Inspection,. 12 N.W.2d., 612,. 216 
Minn. 292. 

S.D.—Griggs y. Btexding County, . 8 
N.W.2d 486. 68 S.D. 429. 
power* io summoa ^taesses cs.s^ 
.vest _ • vjc.- 

Statute authorizing county . com- 
^missioners to employ a, couhty.de- 
tective to'be appointed by the ^ .gov¬ 
ernor, ^d vesting such detec^ye 
with the saixie powers of arrest and 
of summoning wi^esses ,.ih.> );)e^f 
of the state in criminal . canes/.ai 
sheriffs of the several counties, cre- 
ated.a “public office" ^d.not an„“^r 
pioyment.*’—State ex’ rel. Watson, v/ 
Hurlbert, 20 So.2d 693, 166 
89b > Oal.—Kennedy v. City of/Gus- 
,.Um* 248 P. 910, 19.9< Cai. . 26:1— 
' Staheli V. City of Redondo Beach, 
21 P.2d 133, 131 Cal.App.:71. 
ajlnn.-r"Tlllauist : v. 'Department of 
Labor; and Industry, Industrial 
j 'Cohxznission, Diylslon: of^ Boiler 
Inspection, 12 N.W.2d 612, 216 
•Mi)tm..20-2. 
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its duties, and its compensation.®® The requirement 
that an individual keep an office at the capital is but 
a circumstance to be considered, and is not proof 
that the position in question is a public office.®^ 

Ojjicial designation. The presence or absence of 
an official desigfnation is not conclusive as to lie 
official or unofficial character of a person.®^ Desig*- 
natipn by the law as an officer is, however, of some 
significance.®® 

Compensation. - One of the factors to be consid¬ 
ered in determining whether, an individual is an 
employee or an officer is the source or character 
of the compensation received,®^ such as whether 
the compensation is by a salary or fees fixed by 
law, or by a sum agreed on by a contract of hir¬ 
ing.®® However, the character of the employment 
is not necessarily determined by the salary paid to 
the incumbent.®*® 

Mode of selection. Although the character of 
the empt 03 rment is not necessarily determined by the 
manner in which the indi'vidual is chosen, ®7 one 
of the tests in determining whether an individual is 
an employee or an officer is whether his position 
is created by an appointment or election, or mere¬ 
ly by a contract of employment by which the rights 


of the parties are regulated.®® An official may be 
‘and often is elected by the resident electors,®® and, 
while not a necessary adjunct, nevertheless the fact 
that a person receives his position by appointment 
is at least persuasive to some extent that the posi¬ 
tion is an office.-*® An office is generally held by 
virtue of a commission or other written authority.**! 

Liability for misfeasance or nonfeasance. A fac¬ 
tor distinguishing one as a public officer is some¬ 
times a liability to be called to account as such an 
officer for misfeasance or nonfeasance in office.^® 

(2) Delegation and Possession of Sovereign 
Power 

An Important distinction between an office and an 
employment lies In the fa’ct that the creation of an office 
Involves a delegation of some part of the sovereign power 
or functions of government, either executive, legislative, 
or Judicial, to be exercised by the incumbent of the office 
for the benefit of the public. 

An important characteristic which ordinarily dis¬ 
tinguishes an office from an employment or contract 
lies in the fact that the creation of an office involves 
a delegation to the person filling the office of some 
part of the sovereign power or functions of gov¬ 
ernment to be exercised by him for the benefit of 
the public.*® A public officer, as distinguished from 


30. XT.S.—Metcalf & Eddy v. Mitch¬ 
ell, Mass., 4'6 S.Ct 172, 269 U.S. 
614, 70 lf.Bd. 884—Commissioner 
of Internal Revenue v. Schnacken- 
bergr, C.C.A.7, 90 F.2d 176—Child¬ 
ers V. Commissioner of Internal 
Revenue, C.C,A.9, 80 F.2d 27— 

Haight V. Commissioner of Inter¬ 
nal Revenue, C.C.A.,- 62 P.2d 779— 
Burnet v. McDonough, CCAm, 46 F. 
2d 944—Mallory v. White, D.C. 
Mass., 8 F.Supp. 989. 

N.Mi—State ex-rel; Gibson v. 
Fernandez, 58 P.2d 1197, 40 N.M. 

■ 288. . - 

82. CaL—-Kennedy v. City of Gus- 
tlns; 248 P. 910, 199 Cal. 261— 
etaheli V. City of Redondo Beach, 

• 21 P.2d 188, 181 Cal.App. 71—WiU- 
mon V. Powell, 266 P. 1029, 91 Cal. 
App. 1. 

Fl'A—State ex aeL Gibbs v. Martens, 
198 So..835, 141 Fla. 666. 

Ind.—Corpus «nizlz gnioted in St. Jo¬ 
seph ' County V. Claeys, 6 N.H.2d 
1008, 1009. 108 IndA.pp. 192. 

Ky.—Nichols v. Marks, 216 S.W.2d 
.1000, 808 Ky. 863. 

Minu.*-Tlllquist v. Department of 
liabor. and Industry, Industrial 
Commission, Division of Boiler 
' Inspection, 12 N.W.2d 612, 216 
Minn. 202.. 

Miss.'—Corpus juris gnoted In Glov¬ 
er v. City of Columbus, 19 So.2d 
756* 768, 197 Miss. 467, 166 A.L.R. 

•. ;i860. - . : 

KJ>.—Corpus juris guoted 'in State 


ex rel. Mason v. Baker, 288 N.W*., 
202, 208, 69 K.D. 488. 

46 CJ. p 931 note 28. 

33. Mo.—Corpus juris cited in 
State ex rel. Pickett v. Truman, 
64 S.'W.2d 106, 106, 388 Mo. 1018. 

46 ax p 931 note 29. 

34. Pa.—Finley v. McNair, 176 A. 
10, 817 Pa. 278. 

36 , Ind,—^Hyde v. Board of Com- 
' mlssloners of Wells County, 198 
N.B. 883, 209 Ind. 246. 

Mass.—Attorney General v. Tilllng- 
hast 89 N.B. 1068, 208 Mass. 639. 
Bonbtfnl eases 

Salary or fees may be considered 
in doubtful cases in determining 
whether a position is sCn office or a 
mere . employment.—State ex rel. 
Green v. Glenn, 4 A.2d 866, 9 W.W. 
Hapr,, Del., 684. . 

36. Wis,—Martin v. Smith, 1 N.W. 
~2d 168, 239 Wis. 814. 

37- Wis.—Martin v. Smith, supra. 

98. Ind.—Hyde v. Board of Com'rs 
of Wells County, 198 N.B. 388, 209 
Ind. 246. 

Msussj—A ttorney p^enerai v. Tilling- 
hast, 89 N.1]. 1068, 203 Mass. 639. 
"Appointment” or ‘‘employment” 

The. word “appointment'' is ordi¬ 
narily used Jn connection with the 
designation of a person to an office 
or other similar, but subordinate, 
employment, and the term “employ¬ 
ment” is often used to distinguish 
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an office from a position of a sub¬ 
ordinate degree, such as a clerkship 
or servant, in continuous service of 
the employee.—^Reddell v. State, 170 
P. 273, 274, 14 Okl.Cr. 199. 

39. Tex.—^Loard v. Como, CIv.App., 
187 S.W.2d 880, error refused. 

40. Tex.—^Bigham v. State, 148 S, 
W.2d 835, 141 Tex.Cr. 332. 

41. Ky.—^Taylor v. Commonwealth 
ex rel. Dummlt, 202 S.W.2d 992, 
306 Ky. 76. 

Mont.—State ex rel. Dunn v. Ayers, 
118 P.2d 785, 112 Mont. 120—State 
ex rel. Nagle v. Kelsey, 65 P.2d 
685, 102 Mont. 8—State ex rel. Bar¬ 
ney V. Hawkins, 267 P. 411, 79 
Mont. 506, 63 A.L.R. 683. 

N.M.—State v. Quinn, 290 P. 786, 85 
N.M. 62. 

Wis.—Martin v. Smith, 1 N.W.2d 
168, 239 Wis. 314. 

48. Ala.—Jefferson County v. Case, 
12 So.2d 343, 244 Ala. 66. 

Ind.—^Hyde v. Board of Commission^ 
ers of Wells County, 198 N.B. 383, 
209 Ind. 246—St. Joseph County v. 
Claeys. 6 N.B.2d 1008, 1010, 103 
Ind.App. 192. 

Da.—State v. Dark, 196 So. 47, 196 
Da. 139. 

Tex.—^Doard v. Como, Civ.App., 117 
S.W.2d 880, error refused. 

46 C.J. p 932 note 34. 

43. U.S,—^Pope V. Commissioner of 
Internal Revenue, aC.A.6, 138 F. 
2d 1006—Cain v. U. S., D.C.1U., 73 
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an employee, must be authorized to exercise func- j tions of either an executive, legislative, or judidal 


P.Supp, 1019--7-Varden v. Ridings, 
B.C.Ky., 20 F.Supp. 495—Wetzel 
V. McNutt, D.CJnd., 4 F.Supp. 233. 

Ala.—State ex rel. Hyland t. Baum- 
hauer, 12 So.2d 326, 244 Ala. 1, an¬ 
swer to ' certified auestlon con¬ 
formed to 12 So.2d 840, 31 AUu 
App. 35, certiorari denied 12 So.2d 
342, 244 Ala 71—State ex rel. 
Mantell v. Baumhauer, 12 So. 2d 
826, 244 Ala 1, answer to certified 
question conformed to 12 So.2d 
332, 31 AlaA.pp. 27, certiorari de¬ 
nied 12 So.2d 340, 244 Ala 77— 
State ex rel. Haas v. Stone, 200 
So. 766, 240 Ala. 677. 

Arlz.—^Industrial Commission v. Ari¬ 
zona State Highway Commission, 
146 P.2d 846, 61 Ariz, 63—Staple- 
ton V. Frohmlller, 86 P.2d 49, 63 
Arlz. 11—State ex rel. , Colorado 
River Commission ,v.. Frohiniller, 
52 P.2d 483, 46 Arlz. 413. 

Cal.—Parker v. Riley, 113 P.2d 873, 

. 18 Cal.2d 88, 134 A, 1 .,R. 1406— 
Couts V. San Diego County, 34 P. 
2d 812, 139 Cal.App. 706—Leymel 
V. Johnson, 288 P. 858, 105 Cal.App. 
694. 

Colo.T-Corfman v. McDevltt, 142 P. 
2d 383, 111 Colo. 437, l60 A.L.R. 
97. 

Conn.—^Kelly v. City of Bridgeport, 
151 A. 268, 111 Conn, 667. 

Del.—Corpus iJiuls cited in State ex 
rel. Biggs v. Corley, 172 A. .416, 
419, 6 W.W.Harr. 185. 

Pla—^Pace v. King, 38 So.2d 823— 
State ex rel. Watson v. Hurlbert, 
20 So.2d 693, 156 Fla 631—In re 
Advisory Opinion to Governor, 16 
So.2d 766, 163 Pla. 660—Glendin- 
ning V. Curry, 14 So.2d .794, 163 
Pla 398—State ex rel. Dresskell v. 
City of Miami, 18 So.2d 707, 163 
Pla 90—State ex rel. Arthur Kud- 
ner, Inc., v. Dee, 7 So.2d 110, 160 
Pla 36—Palmer v. State ,.ex rel. 
Axleroad, 6 So.2d 660, 149 Fla 
616—State ex rel. Gibbs v. Max- 
tens, 193 So. 886, .141 Fla. 666— 
In re Opinion of the Justice^, 163 
So. 76, 120 Pla 729-7-State v. 

Botts, 134 So. 219, 101 ina 3’61— 
McSween v. State Live Stock San¬ 
itary Board of Florida 122 So. 239, 
97 Fla 749, 760, 65 A.L.R. 608. 

HI.—^Hall V. Cook County, 196 N.J1. 
54, 369 m. 628. 

Ind.—^Htoxrell v. Sullivan, 40 N.B.2d 
116, 220 Ind. 108, reargument de¬ 
nied 41 N.B.2d 364, 220 Ind. 108— 
Hyde V. Board of Commissioners 
of Wells County, 198 N.E. 333, 209 
. Ind. 246—State ex rel. Widcens v. 
dark, 196 N.B. 284, 208 Ind. 402— 
St. Joseph County v. Claeys, 5 N.B. 
2d 1008, 103 Ind.App. 192—State ex 
rel. Board of Finance of Wash¬ 
ington Tp. V. Aetna Casualty & 
Surety Co. of Hartford, Conn., 189 
N.B. 636, .100 Ind.App. 46. 

Iowa—^Helliger v, City of Sheldon, 


18 N.W.2d 182, 236 Iowa 146—Hut¬ 
ton V. State, 16 N.W.2d 18, 285 
Iowa 62—Jaeger Mfg. Co. v. Mary¬ 
land Casualty Co., 300 N.W. 680, 
281 Iowa 161, followed in Jaeger 
Mfg. Co. V. American Surety Co. 
of New York, 300 N.W. 684, 281 
Iowa 169—^McKinley v. Clarke 
County, 293 N.W. 449, 228 Iowa 
1185. 

Kan.—Corpus Jtuls cited in Sowers 
V. WeUs, 96 P.2d 281, 283, 160 Kan. 
630. 

Ky.—Nichols V, Marks, 216 S.W.2d 
1000, 808 Ky. 863—Howard v. Say¬ 
lor, 204 S.W.2d 816, 306 Ky. 604 
—^Taylor v. Commonwealth ex rel. 
Dummit, 202 S.W.2d 992. 805 Ky. 
76—Black v. Sutton, 191 S.W.2d 
407, 801 Ky. 247—Bernard v. Hum¬ 
ble, 182 S.W.2d 24, 298 Ky. 74— 
City of Lexington v. Thompson, 61 
S.W.2d 1092, 260 Ky. 96. 

La—State v. Dark, 196 So. 47. 195 
La 139. 

Me.—Burkett ex rel. Leach v. Ulmer, 
16 A.2d 858, 137 Me. 120. 

Md.—Buchholtz v. Hill, 18 A.2d 848. 
178 Md. 280. 

Mass.—^Attorney General v. Tilllng- 
hast, 89 N.E. 1058, 203 Mass. 639. 

Mich,—^People v. Leve, 16 N.W. 2d 72, 
809 Mich. 657—^People v. Preed- 
land, 14 N.W.2d 62, 308 Mich. 449. 

Miss.—Waggoner, v. State, 184 So. 
633, 183 Miss. 610—State ex rel.; 
Garrison v. McLaurin, 131 So. .89, 
169 Miss. 188—State ex rel. Brown 
V. Christmas, 88 So. 881, 126 Miss. 
858. 

Mo.—State ex rel. Scobee v. Meri¬ 
wether. 200 S.W.2d 340, 356 Mo. 
1217—Kirby vi Nolte, 164 S.W.2d 
1, 849 Mo. 1015—State ex inf. Mc- 
Kittrick v. Bode, 113 S.W.2d 805, 
342 Mo. 162—State ex rel. Pickett 
V. Truman, 64 S.W.2d 105, 883 Mo. 
1018. 

Mont.—State ex rel. Dunn v. Ayers, 
113 P.2d 785, 112 Mont 120—State 
ex rel. Nagle v. Kelsey, 66 P.2d 
686, 102 Mont. 8—State ex rel. 
Nagle V. Page, 87 P.2d 575, 98 
Mont 14. 

Neb.—State ex rel. O’Connor v. Tusa 
265 N.W. 624, 130 Neb. 628. 

N.M.—State ex rel. Gibson v. Fer¬ 
nandez, 68 P.2d 1197. 40 N.M. 288 
—State V. Quinn, 290 P. 786, 36 
N.M. 62. 

N.T.—^People ex rel. Dawson v. Knox, 
24.7 N.T.S. 731, 231 App.Dlv. 490, 
affirmed 196 N.P. 582, 267 N.T. 566 
—^People V. Irwin, 2 N.T.S.2d 686, 
166 .Misc. 492—Kingston. Associ¬ 
ates V. La Guardia 281 N.T.S. 390, 
166 Misc. 116, affirmed 286 N.T.S. 
19. 246 App.Div. 803. 

Ohio.—State ex rel. Armstrong v. 
Halliday, 66 N.B. 176, 61 Ohio St 
171—Scofield V. Strain, 61 N.B.2d 
1012, 142 Ohio St 290—State ex 
rel. Newman v. Skinner, 191 N.B- 
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127, 128 Ohio St. 826, 93 A-UR. 881 
—Anderson v. Industrial Commis¬ 
sion, 67 N.B.2d 620, 74 Ohio App. 
77—Moxon v. State, 172,.N.B. 680, 
36 Ohio App. 24—Wilkins v. Trim- 
bur, Com.Pl., 86 N.B.2d 603. 

OkL—Oklahoma City v. Century In¬ 
demnity Co., 62 P.2d 94, 97, 178 
Okl. 212—State v. Sowards, 82 P. 
2d 824, 64 OkLCr. 430. 

Pa—Commonwealth ex rel. McCrea¬ 
ry V. Major, 22 A.2d 686, 843 Pa 
866—Kosek v. Wilkes-Barre- Tp. 
School Dlst., 168 A. 618, 110 Pa 
Super. 295, affirmed 170 A. 279, 
814 Pa 18—^Roth v. Locust Moun¬ 
tain State Hospital, Com.Pl., 6 
Sch.Reg. 112, reversed on other 
grounds 196 A. 924, 130 PaSuper. 
1 . 

S.C.—State ex rel. Williamson v. 
Wahnamaker, 48 S.B,2d 601, 218 S, 
C. 1—Willis V. Aiken County, 26 S. 
B.2d 313, 203 S.C. 96. ■ ; 

S.D.—Corpus Jtixls cited in. Griggs 
V. Harding County, 3 N.W.3d 48.5, 
487, 68 S.D. 429. 

Tex.—^Loard v. Como, Civ.App., 137 
S.W.2d 880, error refused. 

Wash.—State ex rel. ' Hamblen v. * 
. Telle, 186 P.2d 723, 29 Wash.2d 
68—State ex rel. Brown v. Blew, 
146 P.2d 654, 20 Wash-iZd 47-^tate 
ex rel. Johnston v. Melton, 78 P. 
2d 1334, 192 W^h.; 379—-State ex 
rel. McIntosh y. Hutchinson, 69 
P.2d 1117, 187 Wash, 61, 106 A.L. 
R. 1234. ; 

Wis.—^Martin v. Smith, 1 N.W.2d 
163, 172, 239 Wis. 314. 

11 aJ. p 797 notes 80, 81—20 GJ. P 
1246 note 72 [b] (2), (3)—46 C.J. 
p 923 notes 29 [d] (3), 80 Ca!), p 
928 notes 1 [a] (2), 6. 

Indispensable attribute 

Right to exercise some portion: of 
the sovereign power is an indispens¬ 
able attribute of public office.— 
Kingston Associates v. La Guardia, 
281 N.T.S. 390, .156 Misc. 116, .- af¬ 
firmed 285 N.T.S. 19, 246 App.Div. 
803. 

Punotious constltutiiig part of sov- 
I ereigxLty 

Where specific statutory and inde¬ 
pendent duties are imposed on ap¬ 
pointee to position in service, of 
state or , political subdivision thereof 
in relation to exercise of state’s po¬ 
lice powers,, appointee is Invested 
with Independent power in disposi¬ 
tion of public property or power to 
incur financial obligations on part 
of state or county, or he is empow^- 
ered to act in cases involving busi¬ 
ness or political dealings between In^ 
dividuals and public, spch funotlozis 
are part of state's sovereignty, so as 
to constitute position a public office. 
—Anderson v. Industrial Commis¬ 
sion, 57 NJai.2d 620, 74 Ohio App. 77 
—46 C.J. p 928 note 6 [aj. 
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character,and, wliile the powbr thus- delegated 
and possessed may be a portion of that belonging 
^^metimes to one of the great departments and 
sometimes to another,^ still it is a legal, power 
which may be rightfully exercised, which will bind 
the rights of others, and which is subject to revi¬ 
sion and correction only according to the standing 
laws of the state.^® 

(3) Tenure and Permanency of Duties 
Alt important distinguishing characteristic of an 


officer Is that ther duties to be performed by him are 
ordinarily of a permanent character as opposed to duties 
which are mereiy. occasional,, transient, and Incidental; 
but the element of tenure Is not an indispensable req¬ 
uisite. 

The term '‘public office” embraces the ideas of 
tcnure^7 and of duration or continuance;^^ hence, 
an important distinguishing characteristic of an offi¬ 
cer, is that the duties to be performed by him are 
of a permanent character as opposed to duties which 
^e occasional, transient, and incidental.'*^ How¬ 
ever, while the existence or absence of definite ten- 


V. Cook County, 195 
: Nr.p. 54, 59, 869 Ill. 528. 
lowa.-^aeger Mfgr. Co. t. Maryland 
Casu^ty Co.. 800 N.W. eSO, 231 
Iowa 151, followed in Jaeger Mfg. 
Co. V. American Surety Co. of New 
York, 300,N.W. 684. 231 Iowa 169. 
Ohio:—State ex rel. Newman v. Skin¬ 
ner. 191 N.B. 127. 128 Ohio St 825, 
98 A.L.R. 831. 

20 CJ. p 1246 note 72 [b] (8), 

45. Ala—State ex rel. Hyland v. 
Baum^uer. 12 So.2d 826, 244 Ala 
1, answer to certified question con- 
formed, to 12 So.2d 840, 81 AlaApp. 
85. certiorari denied 12 So.2d 342, 
244 Ala 71—dtate ex reL Mantel! 
y. Baumhauer, 12 So.2d 826, 244 
Ala 1, an^er to oeHified question 
. conformed to 12 So.2d 332. 31 Ala. 
App. 27, certiorari denied 12 So.2d 
v340, 244 Ala 77—^Montgomery v. 

State. 18 So. 157, 107 Ala 872. 
Hlch.T—People v. Preedland, 14 N.W. 

2d 62, 808 Mich. 449. 

N.T.—^Kingston Associates ▼. La 
(^uardia, 281 N.T.S. 890. 156 Mlsc. 
i'i«. 

so C!J. P 1246 note 72 [b] (2). 

46b Ala—State ex rel. Hyland v. 
Baumhauer. 12 Sb.2d 326. 244 Ala 
1, answer to certified question con¬ 
formed to 12 So.2d 340, 81 AlaApp. 
85, certiorari denied 12 So.2d 342, 
244 Ala 71—State ex' rel. Mantell 
y. Baumhauer. 12 So.2d 826, 244 

* Ala 1, answer to certified question 
conformed to 12 So.2d 882, 81 Ala 
App. 27. certiorari denied 12 So.2d 
340, 244 Ala 77—^Montgomery v. 

. ^tate. .18 So. 157, 107 Ala 872. 
Mich.—l^eople v. Freedland, 14 N.W. 

; 2d 62. 808 Mich. 449. 

N.T.—Xingston Associates y. La 
, Guardla. 281 N.T.S. 390, 166 Mlsc. 
116. 

20 ,C.J. p .1846 note 72 Chi (2), 

4f. Ala—Jefferson County v. Case. 

12 So.2d 348, 244 Ala 56. 
Colo.-^Hudson y. Ahnear, 76 P.2d 
687, lOl Colo. 550. 

Cona^Xelly v. 'City of Bridgeport. 

181-A. 268, Hi Conn. 6*67. 

:Bla—Palmer v. State ex reL Axel- 

♦ foadj 6 ‘Sb.2d 550, '651, 149 PlA 616 
-^McSween V. ’ State LiVg Stock 

' SaAltary Board^ of Florida, 122 So. 
289, 97 Fia 749, 65 A.L.R *ff08—: 


State ex rel.' Holloway v. Sheata, 
83 So. 508, 78 Fla 688—State v. 
Hooker, 22 So, 721, 39 Fla 477. 

Ga—Corpiu ynxis quoted In Mc¬ 
Duffie y. PerkerSon. 173 S.B. 151, 
164, 178 Ga 230, 91 A.L.R. 1002. 

Ky.—Corpus Juris quoted in City of 
Lexington v. Thompson, 61 S.W.2d 
1092, 1094, 250 Ky. 96. 

LaL—State v. Dark, 196 So. 47, 195 
La 139. 

Mont.—State ex rel. Busch v. Board 
of Commissioners of Yellowstone 
County. 191 P.2d 670. 

N.Y.—Corpus Juris cited in Kings¬ 
ton Associates y. La Guardia, 281 
N.T.S. 390, 887, l66 Misc. 116, af¬ 
firmed 285 N.Y.S. 19, 246 App.I)iv. 
803. 

Ohio.—State ex rel. Landis v. Board 
of Commissioners of Butler Coun¬ 
ty, 116 N.11 919, 96 Ohio St 157 
—^Anderson V. Industrial Commis¬ 
sion, 67 N.B,2d 620, 74 Ohio App. 
77—^Muskingum County' Demo<fiu/- 
tic Bx-Committee y. Burrler, Com. 
PI., 17 Ohio Supp. 61. 

S.D.—Griggs V. Harding County, 3 
N.W.2d 486, 68 S.D. 429. 

46 C.J. p 929 note 8. 

48, Fla—Palmer y. State ex reL 
Axelroad. 6 So.2d 550; 149 Fla.. 615 
—^McSween y. State Live Stock 
Sanitary Board of Florida, 122 So. 
289, 97 Fla 749, 65 A.L:R. 508— 
Statb ex rel. Holloway y. Sheats, 
88 So. 608, 78 Fla 683—State v. 
Hocker, 22 So. 72i; 39 Fla 477. 

Ga.—corpus Juris quoted lu Mc¬ 
Duffie y. POrkerson. 173 S.B. 151, 
164, 178 Ga 230, 91 A.L.R. 1002. 

Ky.—Nichols v. Marks, 215 S.W.2d 
1000, 308 Ky. 8'68-^rpu8 Juris 
quoted iJDL' City of Lexington v. 
Thompson, 61 S.W.2d 1092, 1094, 
250 Ky. 96. 

Miss.—Glover y. City of Columbus, 
19 S6.2d 766, 197 Miss. 467, 166 
A.L.R. 1860. 

Mo^-^tate' ex rel. Scobee v. Meri¬ 
wether, 200 S.W.2d 340, 855 Mo. 
1217—State ex rel. Pickett v. Tru¬ 
man, 64 S.W.2d 105, 888 M6. <1018. 

N.M.—State y. Quinn, 290 P. 78*6, 86 
N.M; 62. 

N.Y.—Cbipus Juris cited lu Kings¬ 
ton 'Associates v: La GuardlA, 281 
N.T.‘S. 890, 897, 166 Misc. 116, af-i 

ii2 


firmed 285 N.T.S. 19, 246 App.Div. 
808. 

46 C.J. p 929 note 9. 

48. IT.S.—^Pope V. Commissioner of 
Internal Revenue, C.C.A.6, 188 F. 

■ 2d 1006—Varden v. Ridings, D.C. 
Ky., 20 F.Supp. 495. 

Fla—^In re Advisory Opinion to Gov¬ 
ernor, 15 So.2d 765, 153 Fla 650. 

Ga—Corpus Juris quoted in Mc¬ 
Duffie V. Perkerson, 173 S.B. 151, 
154, 178 Ga 230, 91 A.L.R. 1002. 

Ind.—Hyde v. Board of Commission¬ 
ers of Wells County, 198 N.B. $33. 
837, 209 Ind. 246—State ex rel. 
Wickens y. Clark, 196 N.EI. 284, 208 
Ind. 402. 

Iowa—Hutton y. State, 16 N.W.2d 
18, 285 Iowa 52. 

Ky.—Nichols y. Marks, 215 S.W.2d 
1000, 808 Ky. 8*63—Howard y. Say¬ 
lor, 204 S.W.2d 816, 806 Ky. 604— 
Taylor v. Commonwealth ex rel. 
Dummit, 202 S.W.2d 992, 805 Ky. 
75—Black y. Sutton, 191 S.W.2d 
407, 301 Ky. 247—Bernard v. Hum¬ 
ble, 182 S.W.2d 24, 298 Ky. 74— 
City of Lexington v. Thompson, 
61 S.W.2d 1092. 260 Ky. 96. 

Mich.—People v. Leve, 16 N.W.2d 
72, 809 Mich. 667—People v. Freed¬ 
land, 14 N.W.2d 62. 308 Mich, 449. 

idiss.—State ex rel. Garrison v, Mc- 
Laurin, 181 So. 89, 159 Miss. 188. 

Mont—State ex rel. Rusch v. Board 
of Commissioners of Yellowstone 
County, 191 P.2d 670—State ex rel. 
Dunn v. Ayers. 113 P.2d 786, 112 
Mont 120—State ex rel. Nagle v, 
Kelsey, 56 P.2d 685, 102 Mont 6— 
State ex rel. Nagle v. Page, 87 P, 
2d 675. 98 Mont 14. 

N.M.—State v. Quinn, 290 P. 786, 26 
N.M. 62. 

N.D.—State ex ret Mason y* Baker, 
288 N.W. 202, 69 N.D. 488. 

Pa—Finley v. McNair, 176 A. 10, $17 
Pa 278—Kosek v. Wilkes-Barre 
Tp. School DIst, 168 A. 618, 110 

■ Pa Super. 295—Roth v. Locust 
Mountain State Hospital, Com.Pl., 
6 Sch.Reg. 112, reversed on other 
grounds 196 A: 924, ISO PaSuper. 
1 . 

S.C.—State ex rel. Williamson v. 
Wannamaker, 48 S.B.2d 601, 213 S. 
C. 1—^Willis v. Aiken County, 26 
S.B.3d 818, 203 S.C. 96. 
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ure may be considered in determining whether a 
position is( a‘public office, it is not cdnclusivC,^® 
and it is held that this element is not esse'ntial where 
the other requisites of officers are present!®! The 
right of a successor to the iK>Wers, duties, and emol¬ 
uments is sometimes laid down as one of the cri¬ 
teria in determining whether a person is an officer.52 

The elements of tenure duration as requi¬ 
sites of a public office have been held to relate to 
the*: office itself, aiid not to the incumbent.®* In 
othCT wprds^ .the requirement that the position have 
some permanency, and continuity has been consid¬ 
ered to mean merely that the office itself have some 
permanency and continuity:®^ Thus, a public of- 
^e may exist notwithstanding the absence of a 
definite term of office ior the particular incum¬ 


bent,®® and notwithstanding the instability of the 
tenure by which he holds.®® 

(4) Creation, and Designation of Powers and 
Duties, by Law 

In general, one of the elements of an office It .that It 
must be created by constitutional or statutory provision, 
or by a municipality or other body through authority 
conferred by the legislature, and the powers and duties 
thereof must be conferred and defined, by law. 

Generally speaking, one of the requisites of ah 
office is that it must be created by a constitutional 
or statutory provision, or by a municipality or otiier 
body through authority conferred by the legisla¬ 
ture.®’' Thus, an important distinction between the 
status of an officer and that of an employee rests 
on the fact that an office is created by, and based 
oh, some provision of law,®* and does not Bxist out 


Tex.-—lioardi v, Como, Civ.App., 137 
S.'W;2d 88i), error refused.. 

Wash.—State ex .reh Hamblen v. 
Telle, 18.5 P^2d 728, 23 Waeh.2d 
68—State ex reL .Brown, v. Blew, 
146~P.2d 654, 20 Wash.2d 47-^tate 
ex reL McIntosh v. Hutchinson, 69. 
P.2dflll7, 187 Wash. 61, 105 A.Ii. 
R. 1284. 

Wls.—Martin v. Smith, 1 N.W.2d 188. 
289 Wls. ;814, 

48 C.Ji 1> 923 note 29 [d] (8), p 928 
note :l ,[al C8)» V 82* note 10, 

One who holds at wlU of appoint. 

lag power is not usually classed as a 
public officer,—State ex rel. Busch v. 
Board of Com’rs of Yellowstone 
County, Mont., 191 P.fid 670—Adam! 
V. Lewis and Glerh County, 138 P.2d 
969, 114 Mont, 657. 

60. Iowa.—McKinley v. Clarke 
County, 298 N.W. 449, 228 Iowa 
1186. 

K.M.- 7 -Btate ex rel. Gibson v. Pei> 
nandez, 68 P.2d I197y 49 N.M. 288. 

51. Ga.—Corpus Joris gnoted in 
Mcl^uffie V. Perkerson, 178 S.H. 161, 

• 154, 178 Ga. 230,'91 A.T:^.B. 1002. 
K.Y.—Oorpos groxis cited la. Kingston 

Associates vj La Guardia; 28l N. 

* T:S. 399, 897, 156 Mlsc. 116, af¬ 
firmed 286 H.Y.S. 19, 248 App.Dlv. 
«08. ■. 

46 C.J. p 980 note 11. . . 

6sL Mo.—State ex i^l. ,Scobee v. 
Meriwether, .200 S.W.2d 840, . 866 
Mo.- 1217—State .ex rel, l^lckett v. 

. Truman, 64 S.W.2d 105, 838 Mo. 
1018. . 

49 q.J. p 928 note 80 Ea] .(4>-Tdt6 C. 
X p 928 note 1 [a] (4). 

63. Ky.-J^ity - ef Lexin^on y. 
Thompson^ 61 S.W.2d 1092,-'250 Ky. 

54. —Alyey,y. Brigham, .150 S. 

W!2d^:986.^. 286 ; Ky... 610-rrCi.ty of 
. Los^ngton, v/ Thompson, 61. S.W.2d 
1092, 250 Ky. 96. . . 

58. T7. S.—^omnfiSlsiener of ’ Internal 
67 C.J.S.-^ 


Revenue v. Harlan, C.CLA.9, 80 P. 
...2d. 660. 

,Ky.—^Alvey v* IBrlgham, 150 S.W.2d 
935, 286 Ky. 610. 

N.Y.—^Kingston Associates v. La 
Guardia, 281 N.Y.S. 890, 156 Mlsc. 
116, affirmed 286 N.Y.S. 19, 246. 
App.Div. 808. 

Indefinite length of service 
. The length of service by the in- 
.cumbent may. be temporary, and 
.measured by no fixed period or cer¬ 
tain standard, and yet the position 
itself be an **offic6** and the incum¬ 
bent, while serving therein, an “offl- 
cer.”*-r<Jity of Lexington v. Thomp¬ 
son, 61 S.W.2d 1092, 260 Ky. 96. 

Time reguired for spe^al and tran- 
Bient duties 

Length of time regulred to per¬ 
form special and transient duties Is 
not test of whether person discharg¬ 
ing duties is public officer or em¬ 
ployee.—State ex rel. Garrison v. 
McLaurin, 181 So. 89, 159 Miss. 188. 
Ga.^—OozpTUi juris guotod in Mc¬ 
Duffie V. Perkerson, 173 S.B. 161, 
154, 178 Ga. 230. 91 A.L.R. 1002. 

46 C.X p 930 note 12. 

67, D.S.—^Pope V. Commissioner of 
Internal Revenue, C.C.A.6, 188 P. 
2d 1006. 

Ga.—Morris v. Peters, 46 S.B.2d 729, 
203 Ga. 350. 

InX-^<loxpus Juris guoted in St. Jo¬ 
seph • County Vt Claeys, 6 lT.B.2d 
1008, 1009, 103 Ind.App. 192. ’ 

Iowa.—^fetutton V. State, 16 N.W.2d 
18, 285 Iowa 52—^McSanley v. 

> Clarke County, 298 N.W. 449, 228 
Iowa 1185. 

Ky.-^Nichols ' Vv Marks, 216 S.W.2d 
: lOOO, 808 Ky, 863—Howard v. Sayr 
lor, -204'S.W.2d fel6, 806 Ky. 604— 
Taylor v. Commonwealth ex rel. 
Dummit, 202 S;W.2d 992/ 805 Ky. 
76-^ity of Lexington v. Thompr 
son, 61 S.W.2d 1092, 260 Ky. 96. ■ 
toch.—^People 'V. Leve, 16 N.W. 2d 
’■ 72^ 809 Mich. 557—People v. Preed- 
•-tlahdi 14 N.W;2d 62, 808 Mich. 449. 
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Mont.—State ex rel. Dunn v. Ayers, 
.118, P.2d 786, 112 Mont. 12()^tate 
ex reL Nagle v. Kelsey, 65 P.2d 

•. 685, 102 Mont. 8—State ex reL 
Nagle V. Page, 87 P.2d 575, 98 
Mont 14-rrState ex reL Barney v: 

“ Hawkins, 267 P. 411, 79 Mont 666, 
68 A.L.R. 583. 

N.M.—State v. Quinn, 290 P. 786, 85 
N.M. 62. 

N.D.—OozpuB Jtiris guoted in StsLfe 
ex rel. Mason v. Baker, 288 N.W. 
202, 206, 69 N.D..488. 

OkL—Coxpus Juris guoted in Okla¬ 
homa City v. Century Indemnity 
Co., 62 P.2d 94. 97, 178 OkL 212. 

Wash.—State ex reL Hamblen v. 
Yelle, 186 P.2d 723, 29 Wash.2d 68 
—State ex rel. Brown v. Blew, 146 
P.2d .664, 20 Wash.2d 47—State ex 

. rel. McIntosh v. Hutchinson, 69 P. 
2d 1117, 187 Wash. $1, 106 AJLR. 
1234. . 

Wis.—Martin v. Smith, 1 N.W.2d l68, 
239 Wls. 814. 

46 C.J. p 980 note.18,. , . . ^ 

58, D.S.- 7 -Varden v. Ridings, D.C. 
Ky., 20 P.Supp. 496. 

Ariz.—^Industrial Commission v. Ari¬ 
zona State Highway Commission, 
146 P.2d 846, 61 .Ariz. 69—Staple- 
ton V. Prohmiller, 85 P.2d _ 49, 58 
Ariz. 11—State ex reL Colorado 
River Commission y.. Prohmiller, 
52 .P.2d 483, 486, 46 Ariz. 413. 

Ind.—State ex rel. Wlckens v. Clark, 
196 N.m 284. 208 Ind. 402—Corpus 
Juris guoted In St Joseph County 
V. Claeys, 5 N.m2d-1008, 1009, 108 
IndApp. 192:: * 

Ky.-^NicholsW. Marks,^ 216 S.W.2d 
1000, 808 Ky. 868—^Black v. Sutton, 
191 S.W.2d 407, 301 Ky- 247*r~BeripL- 
ard V. Humble, 182 S-W^lid 24. 298 
Ky. 74. 

'Miss.—State ex rel. Garrison Mc¬ 
Laurin; *181: So. 89^ 169 Miss.'188. 

N.D.—Cbrp^ juris' guofed id State 
ex reL IifesOn vl Baker;« 288 -N.W. 
202; 206, 69'N.D.-488... .. ‘ 

Pa.—Kosefc t, Wllkes-Basnse Tp 
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of contract,^® whereas an employment, although 
it may he created by law,®® usually arises out of a 
contract between th^ government and the em¬ 
ployee and, where authority is conferred by con¬ 
tract, it is regarded as an emplo 3 rment, and not as 
a public office, notwithstanding provision for the 
employment is made hy statute. 

Designation of powers and duties by Icew, Wheth¬ 
er the duties are designated by law is one of the 
elements to be considered in determining whether 
a given individual is an officer.®®- It is necessary, in 
order that a position constitute an office and the 
incxunbent thereof an officer, that the powers con¬ 
ferred and duties tp be discharged be. conferred 


and defined by laWi®^ either by. the constitution®® or, 
directly or impliedly, by the legis-lature or through 
legislative authority.®® Thus, a position, the duties 
of which are undefined and which can be‘changed 
at the will of the superior, is not an office but a 
mere employment,, and the incumbent is not an offi¬ 
cer but a mere employee.®^ 

(S) Oath or Bond 

The necessity of taking an oath and giving a bond 
may be considered in determining whether a particular 
person is a public officer, although the presence or absence 
of an oath or bond Is not conclusive. 

While the necessity of taking an oath®® or giving 


School Dist., 168 A. 618, 110 Pa- 
Super. 896—^Eoth V. Locust Moun¬ 
tain State Hospital, Com.Pl., 5 
SchJEtegr. 112, reversed on other 
grounds 106 A. 924, 130 Pa.Super. 
1 . • 

S.C.—State ex rel. Williamson v. 
Wannamaker, 48 S.H2d 601, 213 
S.C. 1—WUlis V. Aiken County, 26 
S.l!.2d 818, 208 S.C. 96. 

46 C.J. p 923 note 29 [d] (3), p 928 
note 1 [a] (2), p 930 note 14.. 

59.. Ind.—<k>xpiui. gmzla guoted in 
. St. joseplL County v. Claeys, 6 N. 

£!.2d 1008, 1009, 103 Ind.App. 192. 
N.p.—Cozpiu griiks gnoted in State 
ex rel. Mason v. Baker, 283 N.W. 
202, 206, 69 N.D. 488. 

46 C.J. p 930 note 16. 
nature of rights in and to . offices see 
infra 9 6. 

sa Ind.—Oozpns OTnrUi gnoted in 
St. Joseph County v. Claeys, 6 K. 
I1.2d 1008, 1009, 103 Tnd.App. 192. 
K.D.—4k>rpn4i Jtizls gnoted in State 
ex rel. Mason v. Baker, 28$ N.W. 
202, 206, $9 NJD. 488. ' 

46 C.J. p 931 note 17. 

GL. Ind.—CoxpTUi Jokla gnoted in 
St. Joseph County v. Claeys, 6 Nl 
B.2d 1008, 1009, 103 Ind.App. 192. 
H.B.—Corpus Jtuis gnoted in State 
ex reL Mason v. Baker, 288 N.W. 
202, 206, 69 N.B. 488. 

46 C.Ji p 930 note 16. 

G2, Ind.—Oorpns Jtiris gnoted in 
•St. Joseph County v. Claeys, 6 N. 
l!.2d 1008, 1009, 103 Ind.App. 192. 
N.B.—Corpus Juris gnoted in state 
ex rel. Mason v. Baker, 288 N.W. 
202, 206, 69 N.P. 488. 

Ohio.—State v. McGonagle, 6 Ohio 
Clr.Ct.,N.S., 292, 26 Ohio Cir.Ct. 
686 . 

63. Pa.-—Finley ▼. MdNair, 176 A. 
10, 817 Pa. 278. 

- 6di Aria,—Industrial Co.mmission v. 
Arizona State Highway Commis¬ 
sion, 146 P.2d 846, 61 Ariz. 69— 
Stapleton, v. FrohmlUer, 86 P.2d 
49, 68 Arlz. 11—State ex rel. Col¬ 
orado Biver. Commission v, Froh- 


miller, 62 P.2d 483, 486, 46 Arlz. 
413. 

Conn.—^Kelly v. City of Bridgeport 
151 A. 268, 111 Conn. 667. 

Ind.—^Hyde v. Board of Commission¬ 
ers of Wells County, 198 N.B. 333, 
209 Ind. 246. 

Ky.—Black V. Sutton, 191 S.W.2d 
407. 301 Ky. 247. 

Me.—^l^owden v. Cumberland County, 
123 A 166, 169, 123 Me. 869. 

Mass.—^Attorney General v. TilUng- 
hast 89 N.B. 1058, 203 Mass. 639. 
Mlss.-r-Glover v. City of Columbus, 
19 So.2d 766, 197 Miss. 467. 166 A 
L.R. 1360. 

Ohio.—State ex rel. Landis v. Board 
of Commissioners of Butler Coun¬ 
ty, 116 N.B. 919, 96 Ohio St 167-- 
Anderson v. Industrial Commis¬ 
sion, 57 N.B.2d 620, 74 Ohio App. 
77. 

Okl.—Oklahoma City v. Century In¬ 
demnity Co., «2 P.2d 94, 178 Okl. 
212 . 

46 C.J. p 928 note 1 [a] <2). 
imties Inhereat in office 
In order to constitute one a pub¬ 
lic officer his duties must either be 
prescribed by the constitution or the 
statutes, or necessarily inhere in 
and pertain to the administration 
of the office Itself.—McKinley v. 
Clarke County, 293 N.W. 449, 228 
Iowa 1185. 

65. Iowa.—MclKinley t. Clarke 
County, supra. 

66. U.S;—Pope v. Commissioner of 
Internal Revenue, C.CA.6, 138 F. 
2d 1006. 

Iowa.—Hutton v. State, 16 N.W.2d 
18, 236 Iowa 62—McKinley v. 

Clarke County, 298 N.W. 449, 228 
Iowa 1185. 

Ky.—^Nichols v. Marks, 216 S.W.2d 
1000, 808 Ky. 868—^Howard v. Say¬ 
lor, 204 S.W.2d 815, 805 Ky. 604— 
Taylor v. Commonwealth ex rel. 
Dummlt, 202 S.W.2d 992, 306 Ky. 
76—City of Lexington v. Thomp¬ 
son, 61 S.W.2d 1092, 250 Ky. 96. 
Mich.—People v. Leve, 16 N.W.2d 
72, 309 Mich. 667—People v. Freed- 
land, 14 N.W.2d €2, 808 Miph. 449. 
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Mont.—State ex rel. Bunn v. Ayers. 
118 P.2d 785, 112 Mont, 120—State 
ex rel. Nagle v. Kelsey, 65 P.2d 
686, 102 Mont, 8—State ex rel. 
Nagle V. Page, 87 P.2d 675, 98 
Mont. 14—State ex rel. Barney v. 
Hawkins, 267 P. 411, 79 Mont. 606. 
63 AL.R. 683. 

N.M.—State v. Quinn, 290 P. 786, 36 
N.M. 62. 

Wash.—State ex rel. Hamblen v. 
Telle, 186 P.2d 723, 20 Wash.2d 
68—State ex rel. Brown v. Blew, 
146 P.2d 554, 20 Wash.2d 47—State 
ex rel. McIntosh v. Hutchinson, 69 
P.2d 1117, 187 Wash. 61, 105 A.L, 
R. 1234. 

Wis.—Martin v. Smith, X N.W.2d 163, 
239 Wis. 314. 

67. Colo.—Hudson v. Annear, 75 P. 
2d 587, 688, 689, 101 Colo. 550. 

66. U.S.— 'Pope V. Commissioner of 
Internal Revenue, C.C.A.6, 138 F.2d 
1006. 

Ala.—Jefferson County y. Case, 12 
So.2d 343, 244 Ala. 56. 

Colo.—^Hudson V. Annear, 75 P.2d 
587, 101 Colo. 650. 

BeL—^State ex rel. Green y. Glenn, 
4 A2d 366, 9 W.W.Harr. 684. 

Idaho.—Carter v. Niday, 269 P. 91, 
46 Idaho 606. 

Ind.—^Hyde v. Board of Commission¬ 
ers of Wells County, 198 N.B. 333, 
209 Ind. 246—St. Joseph County v. 
Claeys, 5 N.B.2d 1008, 103 Ind.App. 
192. 

Iowa.—^McKinley y. Clarke County, 
293 N.W. 449, 228 Iowa 1186. 

Ky.—^Taylor y. Commonwealth ex 
rel. Bummit, 202 S.W.2d 992, 305 
Ky. 76—Alvey v. Brigham, 160 S, 
W.2d 935, 286 Ky. 610. 

La.—State v. Bark, 19$ So. 47, 196 
La. 139. 

Md.—Buchholtz y. Hill, 13 A.2d 348, 
178 Md. 280. 

Mich.—People y. Freedland, 14 N.W. 
2d 62, 308 Mich. 449. 

Mont—State ex rel. Bunn y. Ayers, 
118 p.2d 785, 112 Mont 120—State 
ex ret Nagle y. Kelsey, 55 P.2d 
685, 102 Mont 8. 

N.M.—State ex reL Gibson y# Fer- 
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a bond®^ may be considered in determining ■wheth¬ 
er a particular person is a public officer, the taking 
of an oath or the failure to take an oath^o or the 
giving of a bond or failure to give a bond,7i is 
not conclusive. When no oath is required of the 
occupant of a position, the voluntary taking of an 
oath will not make the occupant an officer.72 

(6) Importance, Dignity, and Independence 

An officer Is sometimes distinguished from an em- 


§ 5 

ployee in the greater importance and dignity of his posi¬ 
tion and in the fact that his duties are performed in¬ 
dependently and without control of a superior power other 
than the law. However, the status of an Individual as an 
officer is not necessarily determined by the extent of hia 
authority or the Importance of his duties. 

In a general way an officer is distinguished from 
an employee in the greater importance, dignity, and 
independence of his position.'^S His duties must 
be performed independently and without control 
of a superior power other than the law,*74 unless 


nandcz, 68 P.2d 1197, 40 N.M. 288— 
State V. Quinn, 290 'P. 78S, 85 N. 

M. 62. 

K.T.—Corptui Juris cited in. Kingston 
Associates v. La Guardia, 281 N. 
Y.S. 390, 397, 166 Misc. 116, af¬ 
firmed 285 N.T.S. 19, 246 App.Div. 
803. 

Ohio.—State ex rel. Landis v. Board 
of Commissioners of Butler Coun¬ 
ty, 115 N.B. 919. 95 Ohio St. 1S7— 
Anderson v. Industrial Commis¬ 
sion, 57 K.R2d 620, 74 Ohio App. 
77. ’ 

Pa.—Finley v. McNair, 176 A. 10. 
317 Pa. 278. 

S.D.—Griggs V. Harding County, 3 

N. W.2d 486, 68 S.D. 420. 

Tex.—^Loard v. Como, Civ.App., 137 
S.W.2d 880, error refused. 

Wls.—‘Martin v. Smith, 1 N.W.2d 
163, 539 Wis. 814. 

46 C.J. p ^81 notes 21, 26. . 

Oath as necessary to Qualify see in¬ 
fra 9 88. 

69- Ala.—Jefferson County v. Case, 
12 So.2d 343, 244 Ala. 56. 

Colo.—Hudson v. Annear, 75 P.2d 
687, 101 Colo. 660. 

Idaho.—Carter v,. Niday, 269 P. 91, 
46 Idaho 506. 

Ind.—^Hyde v. Board of, Coucunission- 
ers of Wells County, 198 N.E1. 383, 
209' Ind. 245—St. Joseph County v. 
Claeys, 6 N.H.2d. 1008, 103 Ind.. 
App. 192. 

Ky.—^Taylor- v.' Co“unonwealth ex 
rel. Dummit, 202 S.W.2d 992, 805 
Ky. 75—^Alvey v. Brigham, 160 S. 
W.2d 936, 286 Ky. 610. 

Lau—:State v. Dark, 196 So. 47, 196 
La. 139. 

Mich.—^People v. Freedland, 14 N. 

W.2d 62, 308 Mich. 449. 

Mo.—-State ex rel. Scobee v. Meri¬ 
wether, 200 S.'W.2d 340, 366 Mo. 
1217—State ex rel. Pickett v. Tru¬ 
man, 64 S.W.2d 105, 833 Mo. 1018. 
Mont.—State ex rel. Bunn v. Ayers, 
118 P.2d 786, 112 Mont. 120—State 
, ex rel. Nagle‘v. Kelsey, 55 P.2d 
685, 102 Mont. 8. . 

N.M.—State ex rel. Gibson v, Fer¬ 
nandez, 58 P.2d 1197,^ .40 N.M. 288 
-estate V. Quinn, 290 P.' 786, 36 
N.M. 62. 

Ohio.—State ex rel. Landis y. Board 
’ of Commissioners of Butler Coun¬ 
ty, 115 N.B. 919,, ?5 6hio ,St. :157— 
Anderson v. Industrial Commis¬ 


sion, 67 N.B.2d ‘620, 74 Ohio App. 
77. 

Pa.—Finley v. McNair, 176 A. 10, 817 
Pa. 278. 

S.D.—Griggs V. Harding County, 3 
N.W.2d 486. 68 S.D. 429. 

Wls.—Martin v. Smith, 1 N.W.2d 
163, 239 Wis. 814. 

46 C.J. P 931 notes 22, 27. 

Bond as necessary to Qualify see 
infra $ 39. 

70. Ky.—Nichols v. Marks. 216 S.W. 
2d 1000, 308 Ky. 863—Alvey v. 
Brigham, 150 S.W.2d 936, 286 ^y. 
610—City of Lexington v. Thomp¬ 
son. 61 S.W.2d 1092, 250 Ky. 96. 

Mioh.—^People v. Freedland, 14 N.W. 
2d 62, 308 Mich. 449. 

N.M.—State ex rel. Gibson v. Fer¬ 
nandez, 58 P.2d 1197, 40 N.M. 288. 

N.Y.—Corpus Juris cited lu Kings¬ 
ton Associates v. La Guardia, 281 
N.Y.S. 390, 897, 166 Misc. 116, af¬ 
firmed 285 N.Y.S. 19, 246 App.Div. 
803. 

Ohio.—State ex ret Landis v. Board 
of Commissioners of Butler Coun¬ 
ty, 116 N.B. 919, 95 Ohio St. 167— 
Anderson v. Industrial Commis¬ 
sion, 67 NJBl,2d 620, 74 Ohio App. 
77. . 

S.D.—Griggs V. Harding County, 3 
N.W.2d 485, 68 S.D. 429. 

46 C.J. P 931 notes 23, 26. 

71. Ky.—Nichols v. Marks, 215 S. 
W.2d 1000, 308 Kyw 863—Alvey v, 
Brigham, 160 S.W.2d 936, 28;6 Ky.. 
610—City of Lexington v. Thomp¬ 
son, 61 S.W.2d 1092, 260 Ky. 96. 

Mich.<r—People v. Freedland, 14 N. 
W.2d 62, 808 Mich. 449. , 

N.M.—State ex ret Gibson v. Fer¬ 
nandez, 68 P.2d 1197, 40 N.M. 288. 

Ohio.—^tate ex rel. Landis v. Board 
of Commissioners of Butler Coun¬ 
ty, 115 N.B. 919, 95 Ohio St. 167 
—Anderson v. Industrial Commis¬ 
sion, 57 NJ3.2d 620,. 74 Ohio App. 
77. 

S.D.—Griggs V. Harding County, , 8 

. ,N.W.2d 486, 68 S.D. 429. 

46 .C.J^ p 931>n9tes 24, 27. 

72. Mo.—State v. Gray, 91-Mo.App. 

■ 438/ . . . „. 

' } .r •• • . ^ 

73. Aia-^efferson County V. Case, 
12 So.2d 343, 244 Ala. 56. 

Colo.—^Hudson v; -Annear; - 75 P.2d 
587, 101 Colo. 560. 

Ind.-^Hyde v. Board of Commission¬ 
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ers of Wells County, 198 N.E. 333, 
209 Ind. 246—St. Joseph County v. 
Claeys, 5 N.H.2d 1008, 1010, 103 
Ind.App. 192. 

La.—State v. Dark, 196 So. 47, 195 
La. 139. 

Mich.—^People v. Freedland, 14 N.W* 
2d 62, 308 Mich. 449. 

Minn.—Tillquist v. Department of 
Labor and Industry, Industrial 
Commission, Dlvisiop of Boiler 
Inspection, 12 N.W.2d 612, 216 

Minn. 202. 

46 C.J. p 932 note 32. 

74. U.S.—^Pope V. Commissioner of 
Internal Bevenue, C.C.A6, 188 
2d 1006. 

Iowa.—^Heiliger v. City of SheldoUt 
18 N.W.2d 182, 236 Iowa 146— 
Hutton V. State, 16 N,W.2d 18^ 
236 Iowa 52. 

Ky.—Nichols r. Marks, 216 S.W.2d: 
1000, 308 Ky. 863—^Howard v. Say-^ 
lor, 204 S.W.2d 816, 306 Ky. 604— 
Taylor v. Commonwealth ex reU 
Dummit, 202 S.W.2d 992, 806 Ky. 
76—City of Lexington v. Thomp-* 
son, *61 •S.W.2d 1092, 269 Ky. 96. 
Mich.—^People v. Leve, 16 N.W.2d 
72, 309 Mich. 667—People v. Freed¬ 
land, 14 N.W.2d 62, 308 Mich. 449.. 
Mo.—Kirby v. Nolte, 164 S.W.2d 1,. 
849 Mo. 1015. 

Mont.—State ex rel. Dunn v. Ayers, 
118 P.2d 786, 112 Mont. 120—State, 
ex rel. Nagle v. Kelsey, 65 P.2d. 
685, 102 Mont. 8—State ex rel. 
Nagle V. Page, 37 P.2d 676, 98. 
Mont.. 14—State ex rel. Barney v. 
Hawkins, 267 P. 411, 79 Mont 606,, 
63 AL.R. 583. 

N.M.—State v, Quinn, 290 P. 786,. 85. 
N.M. 62. 

Wash.—State ex rel. Hamblen v,. 
Yelle, 186 P.2d 723, 29 Wash.2d 68 
—State ex rel. Brown v. Blew, 145 
• P.2d 554, 20 Wash.2d 47—State .ezfc 
rel. McIntosh v. Hutchinson, 69- 
P.2d 1117^ 187 Wash. 61, 106 AL.; 
R. 1234. 

Wis.—Martin v. Smith, 1 N.W.2d 168,, 
-239 Wis. 314. 

One of usual oritexla 
'The independency of the fiinctiona 
exercised by the appointee is one’ of 
the usual criteria in determining 
whether a position > is a public office, 
•^tate ^ rhlv Landis v. Board of 
Commissioners of Butler County, 115 
N.B.. 919, 96 Ohio.St.. 167—AUderson 
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they are thosis Of an inferior or subordinate office, 
created or authorized by the legislature, and by it 
placed under the general control of a superior of¬ 
ficer or bodyJ^ The duties of a public officer must 
be more than those of a mere agent or servant^® 
and must not be merely clerical.^'^ A distinction 
has also been made between an officer and an em¬ 
ployee in that the responsibility for results is on 
the foriner and not on the latter,^® and that an 
officer has the power of direction, supervision, and 
control^® 

On the other , hand, the status of an individual 
as an officer or employee is not necessarily de¬ 
termined by the extent of his authority or the im¬ 
portance of the duties which he performs,®® and 
a public officer is none the less a public officer be¬ 
cause his authority is confined to narrow limits*®^ 
The fact that a position is a subordinate one, and 
that its holder may be accountable to a superior 

V. Industrial CJommisslon, 67 J{JB3.2d 
620, 74 Ohio APP. 77. 

DTitlss; dlsoharffeahla la own ' right 
It must appear that the duty is to 
be discharged, by the individual in 
Ids own right, and hot by i^ermisslon 
and undw- the supervision And con¬ 
trol of another.—Glover v. City of 
Columbus!,. 19 So.2d 766, 197 Miss. 

467. 166 AX.R. 1850. 

Own diiioretioa 

Ah officer ordinarily is endowed by 
law with power and authority to use 
his own discretion,—People v. Preed- 
land, 14 N;W.2d 62, 308 Mich. 449, 

75. Iowa.—Hutton v. State, 16 N. 

■W.2d 18, 286 Iowa 62. 

Ky.—Nichols v.. Marks, 216 S.W;2d 
'1060, 8.08 Ky. 863—Howard v. Say¬ 
lor, 204 S.W.2d 816, 806 Ky. 504— 

Taylor v. Commonwealth ex rel. 

Dummit; 202 S.W.2d 992, 806 Ky. 

76—City of Lexington v. Thomp¬ 
son, 61 S.W.2d 1092, 250 Ky. 96, 

Mich.—People v. Leve, 16 N.W.2d 
72, 809 Mich. 667—^People v. Freed- 
land,".M4. N.W;2d 62. .808 Midh. 449. 

Mont.—State ex rel. Dxmn v. Ayers, 

‘ 118 i?.2d 786, lli2-. Mont. 120—State 
ex rel. Nagle v. Kelsey. 65 P,2d 
*'686,. 102 "Moht; 8^—State ' ex rel. 

INhgro v; Page, 27: P.2d 675, 98 
“ .Monti 14r-*-Starte ex. rel. Barney v. 

. aSawkins, 267-P. 411, :79 Mont .606, 

"63 A.L.It 588. * . 

N.M.—State 'V. Qulhh, 290. P. 786, 86 
N.M, 62. 

‘Wiwsh.^v^tate. 6x teL 

Telle, 185 P.2d 723, 29- Wash.2d 
68—State ex r^l.^ Brown v^ Blew* 

20 Wash.2d 47— 

State ex rel., McIntosh v. Hutchin- 
; SOI?, 69 .P.2d 1U7, 187 Wash. .61, 

.. 106 A.UB. 1284., . , 

Wla-rTTMartin ^ v. ,.9mi|tii, X. N.W.2d 
.. 168, 889 Wls. 814:. , , 

76;,* Ind.—Hyde. T. Board of Codh- 


does not always prevent it from being an office, or 
the ir».iittih <.nir from being an ofiScer as distinguished 
from a mere employee.*® In brief,, a subordinate 
or inferior officer is none the less an officer.** 

:§ 6. Nature of Rights in and to Offices 

An offlce is not the private property of Its Incumbent, 
although, In some Jurisdictions and to some extent, an 
office has been regarded as a property right. Public 
offices are not held by contract or grant but are con¬ 
sidered rathir as public trusts or agencies to be admin¬ 
istered In the Interest of the people. 

While by the English common law certain public 
offices were regarded as incorporeal hereditaments®^ 
and subjects of private property or of vested or 
private interests,®® in the United States public of¬ 
fices ordinarily are not regarded as incorporeal 
hereditaments,®® and in general they are not con¬ 
sidered as private property or a property right of 
the incumbent®^ The fact that the constitution 

89 N.B. 1058, 203 Mass. 539, 17 
Ann.Cas. 449. 

g.C.—Willis V. Aiken County, 26 S. 

• ll.2d 313, 203 S.C. 96. 

84L Mo.—Corpus Juris cited iu 
Motley V. Callaway County, 149 
S.W.2d 876, 876, 847 Mo. 1018. 
Mont.—State ex rel. Riley v. District 
Court of Second Judicial Dist. In 
and for Silver Bow County, 64 P.2d 
116, 10^ Mont. B7S —State ex rel. 
Nagle V. Sullivan, 40 P*2d 995, 98 
Mont 425, 99 A.L.R. 821. 

N.J.—Board of Education of Cedar 
Grove v. State Board of Educa¬ 
tion, 178 A. 208, 115 N.J.Law 67. 
S.C.—State ex rel. Williamaon v, 
Wannamaker, 48 S.E.2d 601, 213 S. 
C. 1. 

46 C.J. p 982 note 86. 

85. Cal.—People v. . Robinson, 20 P. 

2d369,.180 Cal.App.. 664. 

Mo.—Corpus Juris cited In Motley 
V. Callaway County, 149 S.W.2d 
876, 876, 347 Mo. 3^018. 

Mont—^State ex rel. Nagle v. Sulli¬ 
van, 40 P.2d 996, 08 Mont 425, 00 
. A.L.R. 331.. . 

N.J.-^Board of Education of Cedar 
Grpve ,Y. State Board of Educa¬ 
tion, 178 A. 208, 116 N.J.Daw 67- 
S,C.—S^te ex rel. , Williamson v. 
.Wanxiamaker, 48 S.E.2d 601, 213 
S.C. 1. 

46 C.J. p 082 notes 36, 36. 

88. Mont—State ex rel, Bonner v. 
District Court of -First Judicial 
Dist - in and for ‘ Xuewis and Clark 
County, 206 P.2d 16$i 
46 C.J. p 932 ndte $8i 

87. XJ.S.—Wetzel v. McNutt, D.a 
Ind., 4 F.Supp. 238. 

Qa—Walton v. Davis, 2 S.E,2d 603, 
188 Ga 66—State ex rej. Mayor, 
etc., of City of Savannah v. Dews, 
R. M. Charlt 897. 


Hamblen v. 


mlssioners of Wells County, 198 
N.E. 838, 209 Ind. 2451 
Mass.—Attorney General v. Tllling- 
hast,. 89 N.E. 1068, 208 Mass.- 639. 
Mich.—People V. Freedland. 14 N.W. 
2d 62, 308 Mich. 449.’ 

77. Ind.—Hyde y. Board of Com¬ 
missioners of Wells County, 198 N. 
E. 883. 209 Ind. 245. 

Mass.—Attorney G^neml ,v. Tilllng- 
hast 89,_N.B.. 1058, 203 Mass. 639. 

78. Kan.—^Miller v. Board of Com¬ 

missioners of Ottawa County, 71 
P.2d 876, 146 481.. 

79. Kan.—^Miller v. Board of Com- 

. mlssioners of Ottawa County, su¬ 
pra ■ • ■ • -.T 

88. Mo.—State ex. rel. Pickett V. 
Truman, 64 S.W.2d: 106, 333 Mo. 
1018. 

Wis.—Martin v. Smith 1 N.W.2d 
163, 239 Wis. 814. 

46 C.J. p 929 note 7. 

si. U.S.-^Pope V. Commissioner .of 
Internal Revenue, C.C^A,6, 138 FJ2d 
1006. 

Ga—^Templeman v. Jeffrie* 133 S. 

E, 248, 172 Ga 895. 

46 aJ. P 929 note 7. . 

88. S.C.—Willis Vfc' Aiken County, 
; ^ 26 S.E.2d 818, 203 S.a 96.- ^ 
Asaistaait to attorii’ey general 
Attorney appomted by attorney 
general and commission, to repre¬ 
sent state for indefinite time in liti¬ 
gation, -taking oath*^ of office as spe¬ 
cial assistant tO attorney general, 
and appearing in court in stated be¬ 
half, was iheld.pubUc officer.—State 
ex rel. Colorado lUver Commission 
V. Frohmiller, 52 P.2d 488, 46 Ariz. 
413. • ; ■ •* * . • • • • 

88. Mass.—Commonw^th v. Dowe, 
62 N.E.2d 406, 409, 316 Mass. 217 
—Attorney General v.. Tillinghas^ 
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may forbid' tbe legislature to abolish a public of- ly, there may be a qualified property right there^ 
fice or diminish the salary attached thereto during in and it has been said that there is a growing 
the term of an incumbent does not change the char- tendency on the part of courts to recognize a prop- 

acter of the office or make it private property.^8 erty interest therein at'least for certain purposes.^ 2 

In some jurisdictions, however, an office has, to 

some extent at least, been regarded as a property Public ojEces are not held by contracts^ or 
rights^ or a species of property,^® and, as between grant,and are not deemed created for the benefit 

one entitled to an office and persons who have de- of the individuals who for the time being occupy 

prived him of it or withheld it from him wrongful- them,®^ or for the profit, honor, or private interest 


Iowa.—Smith v. Thompson, 25S W. 

W. 190, 219 Iowa 888. 

Xia.—Coxpus Juris cited in State ex 
rel. Garland v. Guillory, 166 So. 94, 
101, 184 La. 829. 

N.J.—^Hillel V. Borough of Bdgewa- 
ter, 160 A. 885, 106 K.J.Law 481. 
N.M.—^Reese v. Dempsey, 162 P.2d 
167, 48 N.M. 417. 

W.C-^immons v. Elizabeth City, 
149 S.B. 876, 197 N.C: 404. I 

Ohio.—State ex rel. Gordon ▼. Barth- j 
alow, 88 N.B.2d 398, ISO Ohio St. J 
499—Wright V. City of Lorain, 46 
N.B.2d 826, 70 Ohio App. 837. 

S.C.—State ex rel. Wlllifiimson v. 
Wannamaker, 48 S.E.2d 601, 213 
S.C. 1—O'Shields v* Caldwell, 86 
S.B.2d 184, 207 S.C. 194.. 

26 C.J. p 1018 note 76—46 C.J. d 932 
note 89. 

Prospective emoluments of a pub¬ 
lic oflBlce are not prOiierty’ in any 
sense.—Smith v. Thompson, 268 N. 
W, 190, 219 Iowa .888. 

County Msessor has no property 
right in office in* excess of statutory 
compensation,. whether compensa¬ 
tion is fixed under general statute 
or statute applying particularly to 
navigation districts.—^Burkhart v. | 
Brazos River Harbor Nav. Dist. of 
Brazoria County, Tex.Clv.App., 42 
S.W.2d 96;- 
In Plorids^ 

(1) It has been held that a public 

officer has no estate "in his- office.—• 
Flood V. State, 129 So. 86X,. 100 Fla. 
70. • 

(2) However, it has also been, held 

that a public officer has'd property 
right in, his office and that the right 
to possess and enjoy the emoluments 
or the profits .of, an office. Is ope 
clearly subject to judicial protec¬ 
tion.—^Du Bose V. Kelly, ISj. So. 11,. 
132 il^a. 548. ‘ . 

Xn Montana . 

(1) A public office is not ordinari¬ 

ly considered to b© the. prpperty of 
the office holder.—State ex rel.* Bon¬ 
ner' V. District Court of First Judir: 
cial Dist. in and for. Lewis and Clark 
County, 206 P.2d 166—State ex rel. 
Riley V. District Gcurt of Second Ju¬ 
dicial Diet, in and for. Silver Bow 
County, 64 R.2.d 115, 108 Mont. 676^ 
State ex rel. Nagle v. Sullivan, 40 
P.2d 996, 98 Mont. 425, 99 a;L.R. 
.321. . . : 

(2) However, the right of ah elect¬ 


ed public officer to possess and use 
an office, and to exercise the privi¬ 
leges and rights therein to the ex¬ 
clusion of others until properly re¬ 
moved, has been held to constitute 
a property interest under statutes 
providing that the ownership of a 
thing Is the right of one or more 
persons to possess and use it to the 
exclusion of others, that the thing 
of which there may be ownership is 
called' "^property,** and that there 
may be ownership of rights created 
or grranted by statute.—State ex rel. 
Ryan v. Norby, 166 P.2d 302, 118 
Mont 288. 

»a Ill.—People V. Barrett, 67 N.B. 

. 742, 203 Ill. 99„ 96 Am.S.R. 296. ‘ 
89. lU.S.—Joyner y. IBrownlng, D.C. 

Tenn., 30 F.Supp. 512. 

Tenn.—Rhc^ County.. v. White, 43 
S’w.2d 376, i68 Tenm-SSa. 

46 C.J. p 932 note 42. , 

Xdoorporeal right 

An office is an incorporeal right, 
and consists in the right to execute 
a public trust, and to take, the 
emoluments belonging to it—^John¬ 
son V. White, 106; S.W.2d 222, 171 
Tenn. 636. 

9a Tenn.—^Rhea County v. T^te, 
43.S.W.2d 375, .163 Tenn. 888. 

91. Ga.—Corpus Juris cited iu Wal¬ 
ton V. Davis, 2'S.B.2d 603/604, 188 
Ga. 66—Gcrpus Juris cited in Sut*- 
ton V. Adams, 178 S.B. 365, 376, 
180 Ga. 48. 

46 C.J; p 933 note 434. 

99- ^bnt—^taite ex tel, Ryan v. 

; Norhy, 165 P. 2 d. 302, 118 Mont 283, 

,93. TJ.S.—Crenshaw v. .IX. S.,. 10 ?. 

.qt,.. 431, .134 99^ SS-L,Bd. 825. 

Conn.—London v. Metropolitan Dist," 
. 35.A.2d 840, 130 Conn. 473.. 

D.C.—^Field V. qiegengack, 73 F.2d 
946, 64.APP.D.C. 40. 

Iowa.—Smith v. Thompson#. -258 N. 

W. 190, 219 Iowa, 888/ / 

Ky.-r-Black V. Sutton, 191 SlW.M 
407*301X7. 247. ; 

La.- 7 Corpu 8 Jux& cited in State ex' 
rel. Garland v. Guillcty, 166 So, 
’94,'lpt 18,4 L^-.3'29. 

Mont—Sfatb' ex rel. Bonher y. .Dis¬ 
trict Court of Firot Judlciai Dififf 
in and for Lewis and Clark Coun¬ 
ty, *206 P.2d 168. 

N.J.—Sheridan’ V: McCumin, 12 A.2d’ 
266, 124 N.J.Law 493—Board of 
Education of Cedar Grove v. State, 
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Board of Education, 178' A. 208, 
116 N.J.Law 67. 

S.C.—O'Shields v. Caldwell, 35 S.B. 

' 2d 184, 207 S.C. 194. 

Tenn.—Cornett v. City of Chatta¬ 
nooga, 66 S.W.2d 742, 165 Tenn. 
563. . . 

Tex.—KSennon v. Schlesinger, Civ. • 
App., 182 S.W.2d 373, error re¬ 
fused. 

46 C.J. p 983 note 46. 

Office and employment distinguished 
see supra § 6. 

Ho contract to serve or pay 
An appointment to a public pffice 
during a term of . years, ^d. the ao,, 
ceptance of such office, is.not a con¬ 
tract, between the gbveiminent and 
an individual that the officer ■wUl 
serve, or that the govenmaent .'.wBl 
pay during that period—Hillel y. 
Borough of Bdgewater, 150 A. 386, 
106 N.J.Law 481—Hoboken v. Gear, 
27 N.J.Law 265. 
ihOhio 

(1) A public officer Is not consid¬ 
ered to hold his office by contract.— ' 
State ex rel. Gordon v. Barthalow,. 
83 N.B.2d 393, 160 Ohio St. : 499— 
Hull V. City of Cleveland,',70 N.B., 
2d 137, 79 Ohio App. 87—Wright v. 
City of Lorain, • 46 N.B;2d 326, 70 
Ohio App. 837. 

: (2) It has been said, however, that 
his candidacy for appointment or 
election, his commission, his oath, 
connection with the* law under 
which he serves, -and the emoluments 
of his office constitute the “contract’' 
between him and the public ^he 
serves.—Village of Newcomerstdwn 
V. State, 1*73' N.B. '309, 86 Ohlel App/ 
434. , . ‘ ' . • 

94. Kyv-r-Blacfc. V. Sutton, 191 "S.W. 

■2d 407, 301 Ky. 247. i 
Mont.—State ex reL Bonner, .v;. Dis¬ 
trict Court of First Judieiah Dist.,; 
in and for Lewis and'ClarJii:. Ooun- 
. ty, 206 P.2d.l66. ? , ... 

|N.J.—^Board of Education of Cedar 
Grove ■ v. State- Board of Educa¬ 
tion, 178 a: 208, 116.N.J;Law 67. 
Ohio.—State ex rel. Gordon y. Bar- 
: .thalo.W, ^83 .N.B3:2d 898, 160 OhtoLSt.. 
499—Wright v. City of Lorain, 
46 N.E42d ,?| 6 , 70 phioAPPv 397. ^;,-. 
46 C.J. P 933 note 46. . 

95.. Minn!.-^i4 , W Olson, 80p 
. .S98^v 2>i .Mipui. .UA. 

N.J.—^Board of EducaUon of Ce^ 
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of any one man, family, or class of men.®® They 
are considered, rather, as public trusts®^ or agen¬ 
cies®® to be held and administered entirely for the 
benefit and in the interest of the people. Rights 
in a public office are limited®® and not absolute;^ 
no individual has an indefeasible right therein be¬ 
yond the constitutional tenure and the emoluments 
arising out of the actual rendition of services.® 
One may be deprived of his office without the sov¬ 
ereign being required to compensate him for his 
loss.® 

Office as franchise. In general, an office is not 
a franchise.^ In its broad and popular sense, how¬ 
ever, the term ''franchise” is sometimes used to 
include, the right to hold an office,® or the right to 


exercise the duties and privileges of an office;® 
and an office is in the nature of a franchise in that it 
can only be derived from a sovereign.^ 

Transfer or encumbrance. Offices cannot be the 
subject of encumbrance,® purchase,® sale,i® assign¬ 
ment,or other transfer^® by an individual; nor 
does the right to a public office constitute property 
or an estate that may pass by will or inheritance.^^ 

§ 7. Duty to Accept Office 

At common law It is the duty of a citizen elected to 
a public office to accept the trust, and a refusal to do so 
might be punished as an offense. 

At common law it is the duty of every citizen 


Grrove v. State Board of Educa¬ 
tion. 178 A. 208, 115 N.J,Law 67. 

Or.—Winslow v. Minto. 102 P.2d 919, 
164 Or. 495. 

98. OkL—State v. Sowards, 82 P.2d 

824, 64 OklX>. 480. - 

97. U.S.—Wetzel v. McNutt, D.C. 
Ind., 4 F.Supp. 233. 

lows.—Smith V. Thompson, 258 N.W. 
190, <219 Iowa 888. 

Ky.—-City oi Mlddlesboro v. Ken¬ 
tucky Utilities Co., 146 S.W.2d 48, 
284 Ky. 833. 

Mass.—In re Opinion of the Jus¬ 
tices, 22 N.E.2d 49, 303 Mass. 631,, 
128 A.L.R. 199. 

Minn.—In re Olson, 300 N.W. 898, 
211 Minn. 114. 

Mo.—^Motley v. Callaway County, 149 
S.W.2d 876, 347 Mo. 1018. 

Mont.—State ex rel. Bonner y. Dis¬ 
trict Court of First Judicial Dist. 
in and for liewis and Clark Coun¬ 
ty, 206 P.2d 166—State ex rel. 
Grant v. Baton, 183 P.2d 688, 114 
Mont. 199—Btate ex rel. Biley y. 

, District Court of Second Judicial 
Dist. in and for Silyer Bow Coun¬ 
ty, 64 P.2d 116, 103 Mont 676— 
State ex- rel. Na^le v. Sullivan, 40 
P.2d 995, 98 Mont 426, 99 A.Ii.B. 
821. 

N.C.—^Simmons v. Elizabeth City, 149 
S.B. 876, 197 N.C. 404. 

Ohio.—Hull V. City of Cleveland, 76 
N.B.2d 137, 79 Ohio App. 87— 
Wrigrht V. City of Lorain, 46 N.B. 
2d 825, 70 Ohio App. 337. 

OkL—State v. Sowards, 82 P.2d 824, 
64 OkLCr. 480. 

Pa.—Commonwealth y. . Murphy, 

QuanSess., 31 Del.Co. 211. 

S.C.—State ex rel. Williamson v. 
Wannamaker, 48. S.E.2d 601, 213 
SX5.1. 

26 O.J. p 1018 note -76—46 CJ. p 982 
note 40. 

99. U.S.—Wetzel v. McNutt. D.C. 
Ind., 4 F.Supp. 233. 

G«l—W alton v. Davis, 2 S.B.2d 603, 
188 CSa.’ OO*—State ex rel. Mayor, 
etc.; of City of Savannah y. Dews, 
B, il. Chwlt 897. 


Mont.—State ex reL Bonner v. Dis¬ 
trict Court of First Judicial Dist 
in and for Lewis and Clark Coun¬ 
ty, 206 P.2d 166—State ex rel. 
Grant v. Baton. 133 P.2d 688, 114 
Mont 199—State ex rel. Biley v. 
District Court of Second Judicial 
Dist, in and for Silver Bow Coun¬ 
ty. 64 P.2d 116, 103 Mont 576— 
State ex rel. Nagle v. Sullivan, 40 
P.2d 996, 98 Mont 426, 99 A.L.B. 
321. 

N.C.—Simmons v. Elizabeth City, 149 
S.E. 376, 197 N.C. 404. 

S.C.—State ex ret Williamson v. 
Wannamaker, 48 S.B.2d 601, 213 
S.C 1. 

26 C.J. p 1018 note 76—46 C.J. p 932 
note 41. 

99. Wyo.—Cowan v. State ex rel. 
Scherck, 116 P.2d 864, 67 Wyo. 
309. 

Legislative control 
The legislature has complete con¬ 
trol of a public office except as spe¬ 
cifically limited by the constitution. 
—Cowan V, State ex rel Scherck, 
supra. 

Statutory conditions 
Right to hold public office created 
by statute is subject to limiting con¬ 
ditions therein.—^Hyde v. Board of 
Commissioners of Wells County, 198 
N.B. 333, 209 Ind. 246. 

Law at tbae of eleotioa or appoint¬ 
ment 

Officer accepts office on basis of 
law at time of eleotion or appoint¬ 
ment.—^Village of Newcomerstown v. 
State, 178 N.B. 309, 36 Ohio App. 434. 
Notioe of limitations 
One accepting public office is bound 
to know limitations on appointing 
or employing power and that tenure 
of oflace or employment may be 
abolished or curtailed or power to 
appoint or employ transferred else¬ 
where,—Wetzel V, McNutt, DX:!.Ind., 

4 F.Supp. 233. 

1. N.M.—^Reese v. Dempsey, 162 p. 

2d 167, 48 N.M. 417. 

8. N.J.—Board of Education of 
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Cedar Grove v. State Board of 
Education, 178 A, 208, 116 N.J. 
Law 67. 

3. Wis.—^Ekem v. McGovern, 142 N. 
W. 695, 154 Wis. 167, 46 L.B.A., 
,N.S., 796. 

4. Ill.—^People V. Rodenberg, 102 N. 
B. 182, 269 Ill. 78—People v. De- 
heen, 66 N.B. 868, 201 Ill. 452— 
Whipple V. People, 64 N.B. 279, 
180 Ill. 268. 

26 C.J. p 1018 note 73—46 CJ. p 938 
note 44. 

‘^Franchise’’ defined see Franchises 
5 1. 

Om Ill.—Chicago, etc., R. Co. v. Dun¬ 
bar, 96 Ill. 571. 

Distinguished from tangible property 
A public office is a franchise and 
not a mere tangible combination of 
rooms, tables, books, and papers, and 
loss of physical possession of such 
tangible property docs not neces¬ 
sarily dispossess officer of intan¬ 
gible franchise intrusted by law to« 
him as a public office.—Patten v. 
Miller, 8 S.B.2d 776, 190 Ga. 105. 
e. Iowa.—Cochran v. McCleary, 23 
Iowa 76. 

26 C.J. p 1018 note 77. 

7. Cal.—^Bx parte Henshaw, 16 P. 
110, 73 Cal. 486. 

3. Ill,—Olson V. Scully, 129 N.B. 
841, 296 Ill. 418—People v. Kip- 
ley, 49 N.B. 229i 171 Ill. 44, 41 
L.R.A. 775. 

.9- Ill.—^People V. Klpley, supra. 

46 C.J. p 933 note 47. 

10. Mo.—^Motley v. Callaway Coun¬ 
ty, 149 •S.W.2d 875, 347 Mo. 1018. 

46 C.J. p 933 note 48. 

11. Wis.—Bkem v. MoGovem, 142 
N.W. 696, 164 Wis. 167, 46 L.R.A., 
N.S., 796. 

46 C.J. p 933 note 49. 

12. Mont.—State ex rel. Ryan v. 
Norby, 166 P.2d 302, 118 Mont. 
283. 

13. Mont.—State ex rel. Ryan v« 
Norby, supra. 
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who is elected to a public oflSce to accept the trust^* 
A refusal to do so was punishable as an offense at 
common‘ law,and, under some statutes, may ren¬ 
der the one refusing subject to a penalty.^® One 
who has been elected to an office may, it has been 
held, be compelled by appropriate proceedings to 
assume the duties of such office.^7 

Disability or disqualification. It is a defense in 
criminal proceedings, or in an action to recover 
a penalty for refusing to serve in ah office to which 
one has been duly elected or appointed, that he is 
legally disqualified to hold the office,^® or that he 
holds or has been elected to an incompatible office,^® 

Effect of payment of penalties. Where a penalty 
is imposed in lieu of service, there can be ho further 
penalty for a refusal to accept a new appointment 
to the same office.^o 

§ 8. Creation and Abolition of Offices 

• Matters relating to the creation of public offices 
are considered infra § 9; and the principles deal¬ 


ing with the abolition or consolidation of such of¬ 
fices are considered infra § 10. 

§ 9 . -Creation 

In general, subject to constitutional limitations, the 
power to create an office Is vested In the legislative de; 
partment of the government; and It .may create ,an 
office by the use of any language which shows an. in¬ 
tent so to do, without declaring In express words that an 
office Is created. 

A public office can be created only by the coh- 
stitutioni*^- or as a result of an act passed for that 
purpose it cannot be created by a mere con¬ 
current resolution,^* by a legislative order,** by a 
contract,** or by a mere appropriation for the pay¬ 
ment of compensation to the incumbent of a speci¬ 
fied position *6 Subject to limitations and restric¬ 
tions imposed by constitutional provisions,** 
power to create an office is ve^ed in the legfislative 
department of the government,** and, although it 
has been held in some instances that the power is 
nondelegable,** it is ordinarily held that it inay 
be delegated by the legislature to a municipal board 
or other body.*®" The creation of a new office to 


,14. N.J.—Board of Education of 
. Cedar Grove vl State Boa^ of 
Education, 178 .A. 208, .115 N.J. 
Law 67. 

46 C.J. p 986 note 84, 

•JDuty to continue in office ■ under 
constitutional and statutory provi¬ 
sions for ■ holdin^r over see infra 
§ 48. 

.mght, to resigm see infra § 55. 

.1ft. N.J.—^Board of Education of 
Cedar Grove v. State Board of 
Education, supra. 

46 O.J. P 935 note 85. 

16. N.C.—^London v. Headen, 76 N.C. 
72. 

46 C.J. p 936 note 86 . 

”17. Ill.—People v. Williams, 83 N.B. 
849, 145 HI. 673, 36 Am.S.R. 514, 24 
L.R.A. 492. 

. 46 aJ. P 936 note 87. 

Mandamus to compel acceptance of 
public office see Mandamus § 199. 
:1& N.C.—^London V. Headen, 76 N. 
C. 72. 

-19. N.C.—^London v. Headen, supra. 
Ohio.—^Hartford Tp. v. Bennett, 10 
Ohio St. 441. 

46 C.J. p 936 note 89. 
u20, N.T.—Haywood v. Wheeler, 11 
Johns. 432. 

46 C.J. p 936 note 92. 

Ill.—Aiken v. Will County, 62 
N.B.2d 607, 321 IlLApp. 171. 

Mont—State ex rel; O^Connell v. 
Duncan, 88 P.2d 73, 108 Mont 
141. 

:ra2. Ill.—Aiken v. Will County, 62 
N.B.2d 607, 821 IltApp. 171. ^ 

46 C.J. p 934 note ;61. 

: S3. Neb.—Columbus lEirst Nat 


Bank v. State, 114 N.W, 772, 80 
Neb. 597. 

24. Ark.-^tate v. Bunch, 177 S.W. 
932, 119 Ark. 219. 

35 . Ala—^Turner v. State, 146 So. 
601, 226 Ala 269. 

Nature of rights in and to offices see 
supra 9 6 . 

36. Ill.—^Fergus v. Russel, 110 N.E. 
130, 270 Ill. 804, Ann.Cas.l916B 
1120—Hedrick v. People, 77 N.E. 
441, 221 Ill. 874, 5 AnaCas. 662. 

27 , XT.s.—Higginbotham v. City of | 
Baton Rouge, La, 69 S.Ct 705, 806 
tr.S^ 635, 88 L.Bd. 968, rehearing 
denied 69 S.Ct 831, 307 U.S. 649. 
83 L.Ed. 1629. 

Mass.—Cullen v. Mayor of City of 
Newton, 82 N.B.2d 201, 808 Mass. 

‘ 578. 

Neb.—Oorpns Jtais cited in Swanson 
V. State, 271 N.W. 264, 269. 

46 C.J. p 933 note 66 . 

Xiegislatius oaniLot create ooiurtltn- 
tional offloe 

Ark.—^Pope v. Pope, 210 S.W.2d 819, 
218 Ark. 321. 

28 . U.S.—Higginbotham y. City of 
Baton Rouge, La, 59 S.Ct 706, 806 
Xr.S, 685, 88 L.Bd. 968. rehearing 
denied 59 S.Ct 881, 807 U.S. 649; 
88 L.Bd. 1629. 

Art 2 .—Stapleton v^ ProhmlUer, 86 P. 
2d 49, 68 Aiiz. 11. 

Ky.—^Black v. Sutton^ 191 S.W.2d 
407, 801 Ky. 247. 

Mass.—Nichols v. Commissioner of 
Public Welfare, 40 N.E.2d 276, 811 
Mass. 126—Cullen v. Mayor of City 
of Newton, 82 N.B.2d .201, 808 
Masa 578. 


Neb.— Corpus Juris cited in Swanson 
V. State. 271 N.W. 264, 269. 13.2 
Neb. 82. 

N.T.—Edwards V. Town of Lake 
Pleasant 242 N.Y.S. 685, 187 Misc. 
78, affirmed 247 N.Y.S. 364, 281 
App.Div. 770. 

Xex.—Weaver v. Commissioners' 

Court of Nacogdoches County, 146 
S.W.2d 170, 185 Tex. 611. 

46 C.J. P 988 note 67. 

Constitutional enxunexation of of- 
fleers 

Constitutional provisions enumer¬ 
ating those officers who belong to 
the executive department axe not in 
exclusion of the power of the legis¬ 
lature to create new executive of¬ 
fices, such as commissions and 
boards.—Consolidated Indemnity & 
Insurance :Co. v. .Texas Co., 140 So. 
666 , 224 Ala. 349. 

People as source of authority 

Entire source of governmental au¬ 
thority is in people, who directly or 
through the legislature create such 
officers and agencies as .they deem 
desirable for administration of public 
functions.—State ex reh Dragstedt v. 
State Board of Education, 62 P.2d 
330, 108 Mont. 886 . 

39|. Mo.-r-State v. Smlleri 268 S.W. 

826, 304 Mo. 649. 

46 C.J. P 984 note 58. 

30. Ind.-r-Blue v. Beach, 66 N.E. 
89, 166 Ind. 121, 80 Am.S.B. 196, 
50 L.R.A. 64. 

46 CJ. p 984 note 69. 

Creation of municipal offices by mu- 
. nicipality see Munidipal Corpora¬ 
tions 9.'464L 


11Q 



§9 


oiPFicms 


67 C.J. S. 


t^e over functions theretofore f>^fcxrmed by ani- 
other is an essential power- of government.*^ 

In creating an office, it is not necessary to use 
some particular language** or to (ieclare in express 
words that an .office is dr’eated;’** the use of any 
language which ,shows the intent to create the of¬ 
fice is sufficient.*^ However, the imposition of 
additional duties On an existing office to be per¬ 
formed under a different title does not constitute 
the creation of a neW office.** An office to’which 
the duties of another are . annexed remains tech¬ 
nically a single office; it is not an office under its 
own name and title and another under, the name 
of the one whose duties are annexed to it.** 

Bx oficio duiies. Where a law declares that 
some officer already chpsen shall act ex officio in 
some other cap-acity, if the dutieis of each capacity 
are of the same general nature and inseparably 
.blended in Ae law which creates and defines the 
undisputed office, then the officer .holds the one 
office.**^ However, it has been asserted broadly 
that, where a, public officer is declared by law by 
virtue of his office to be also, ex oflicio, the incum¬ 
bent of another public office, the two offices, are dis¬ 
tinct and separate.** In any event, if the duties of 
the two capacities are separate and distinct so that 
the officer, while acting in one capacity, is governed 
by one law and, while acting in the other, is gov¬ 
erned by a different and independent law, then he 


holds two distinct and separate .offices.** . 

§ 10. -Abolition or Consolidation 

a. In general 

b. Good faith 

a. In General 

In general, the legislature or other governmental au¬ 
thority whlch>‘ possesses the power to create an offioe has 
the power, <fn, the absence of some restriction Imposed by 
a higher authority, to abolish the office; but the inten¬ 
tion of the competent authority to abolish must be clear. 

-Abolition of an office.carries with it the idea of 
doing away with the office perpetually.^* It is not 
synonymous with discharge from employment, 
for, although the effect on the individual who loses 
his employment may be precisely the same,4* in 
the case of abolition of an office the duties of the 
position are either absorbed by other persons or 
are entirely discontinued, while in the case of dis¬ 
charge the duties remain unchanged but some in¬ 
dividual other than the discharged employee is se¬ 
lected to perform them.-** The abolition of an of¬ 
fice terminates the right of the incumbent to ex¬ 
ercise the rights and duties thereof.'*^ 

The governmental authority which possesses the 
power to create an off^ has, in the absence of 
some provision of law passed by a higher author¬ 
ity, the implied power to abolish such office,^* or 
to consolidate two or more offices which it has cre- 


81. lAJa.—State ex peL Ward y. 

Henry, 139 So. 278, 224 Ala. 224. 
32. Oa.’^^<loxpTU Juris otted in Ca¬ 
son y. MesLeod, 148 S.b: 684, 686, 
168 Ga: 702. 

46 C.J. p 934 note 60. V 

Ga.—Cason V. McLeod, 148, S.W. 

- . 684, 168 Ga. 7.02. . 

—Stately. SpwaJt^ 82 P.2d 824, 

. 64 OJcLCr. 430. 

88. Ga.—Cason. V. McLeod^ 148 S,W. 

684, 168 Ga. 702. . ‘ 

OkL-rState/y. Sowards, 82 P.2d 324, 
.,,64 6kl.Cp,,430.- 
46 C.J._ p 934 note 60.. , 

’ Ill.-^AHett V. XT.'S. Fidelity, etc.^ 
Co.,: 198. 1U.APP. 198, aflamied 109 
lSr:E. 1086,'269 ni. 234. ■ 

OlUo.^tate V. Powell,'142 N.B. 401, 
i00‘Ohio St. 883. 

38. W’.V’a.—Hatfield v. Mlngro Coun- 
• .ty :Ct, 92 iS.B. 246, 80 W;Va.. 166.: 

87. Colo.—^Lindsley,’ vl behyer, .172 
P. 707, 64 Colo.’'i44. 

S-P.—Oorpu ^nris oi'tod.izi .Ashmore 
V. .C-rea.t<6ry<^reenyim ISew^r' Dist.i 
44‘'S.:Sl.2d 88, 9S,^ xil 'S.C. ,77.. 

88. CaL—Los . AngreJes • County.. y, 
Superior. Courts: in .and ;JCor.. Los 

- Anari^ea* -:ia;2 Pi2d lO,. 17 

Cal.2d 707—Union Qaaki; ^-{'Trus^ 


Co, of Iios Angeles, y. Los Angreles 
County, 88 P.2d 442, 2 Cal.App.2d 
600. 

89. Minn.—Corpus Juris cited . in, 
... State ex rel. Hennepin County v. 
Brandt, Si N.W.2d 6, 9, 225 Minn.- 
846. ' , ; 

46 C.J. p ‘934 note 69. 

40. N’.J.-^Pondelick y. Passaic Coun¬ 
ty, 168 A-’ 146, 147, 111 H.JJLaw 
187. 

t>a.^uermahn y. Hadley, 198 A. 
646, 827 Pa. 190. 

41. Cal.—^Livingrstone v. MacCU- 

livray, 36 P.2d 622, 1 Cal.2d 546. 

; Mere temporal lay-off of an hon¬ 
orably discharged war veteran be¬ 
cause. of lack of funds. does not con¬ 
stitute! t^e a^lltion of his position i 
or of^ce within the meahihg of a 
statute p.rphlbltinr Uie abolition of 
an office or position' of such a vete* 
ran,—^Popdellck^ y. Passaic County, 
168 A, 146,' ill N.toaw 187. ‘ 

42. ..CaL-tLivinfirstone y*. . MacGil- 
llvray, 36 P.2d 622,.1 Cal,2d ;646. 

43 . . C€a.-^Llyin8:stdne y, MacGil- 
U-vray, supra. 

44w Ail|u—State ex rel. Ward v.-Hen¬ 
ry, 139 So. 278, 224 Ala. 224. 
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Arlz.—Crawford v. Hunt, 17 P.2d 
802, 41 Ariz. 229. 

46 C.J. p 984 note 72 Hu], 

45. Fla.—Du Bose v. Kelly, 181 Sow 
ll, 182 Fla. 648. 

Ga.—^Rivers v. Halley, 88 S.33.2d 810, 
199 Ga. 38. 

Mich.—Duncan V.. Wayne County, 25. 

N'.W.2d 606. 816 Mich. 513. 

N.T.—Anker y. Dibble, 260 N.Y.S. 
466, 236 App.Dlv. 613—Corpus Jvu 
ris cited in, O'Connor v, Orci^mo, 
21 N.Y.S.Bd 631, 683, 174 Mlsc. 
697—Meenagh v. Dewey, D N.Y.S. 
2d 97, 170 Mlsc. 192, reargumftnt 
granted .11 .N.Y.6.2d 858, 170 Mlsc. 
192. 

S.C.—Ward v. Waters, 192 S.B. 410, 
184 S.a 858—^tate y. Hough, 87 
S.B. 436, 108 S.C. 87. 

46 O.J. p 934 note 71, 

Abolition by municipality of mu¬ 
nicipal offices see Municipal Cor¬ 
porations $ 467. > 

Change of compensation abolishing 
office see infra $ 94. 

Plenary power 

The power to abolish an office is 
as plenary As the power to create 
it.—State ex reL Ward y. Henry. 
189 So, 278, 224 Ala. 224. 
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ated.4® Thus, in the - absence of constitutional re¬ 
striction, an office created by the legislature- can 
be abolished by it>T Any public office, including 
a constitutional office, may be abolished by a new 
constitution or by an amendment to an existing 
one.48 However, an office which has been pro¬ 
vided for by the constitution may not be abolished 
by an act of the legislature,^® except as expressly 
permitted by the constitution itself.®® It has been 
held that, where a higher legislative authority, in 
authorizing a subsidiary' authority to create an 
office, has itself formulated the duties, the manner 
of election, and the term of office, the subsidiary 
authority, after creating the office, cannot there¬ 
after abolish it during the’ term of the incumbent 
who has been elected to fill it;®i but there is also 
authority holding that the subsidiary authority has 
authority to abolish the office which has been thus 
created by it.®® 

In order to abolish an office the iiitention of the 
competent authority to abolish such" office must be 
clear.®® While an office may be abolished by im¬ 
plication by the creation of a new “office and the 

46^. Ala.—ByTd v. State. 102 So. 

, 228. 212 Ala. 266. . : 

46 C.J. p 984 note .72. 

47. tr.S.—Higginbotham v. City of 
Baton Kouge, La., 69 S.Ct. 705, 

806 U.S. 686, 88. L.Ed. .966, rehear¬ 
ing denied 69 S-Ct. 881, 807 U.S. 

649. 88 L.Ed. 1629, 

Ala.—State ex reL Haas v. Stone, 200 

So. 766, 240 Ala. 677—Downs v. 

City of Birmingham, 198 So. 281, 

240 Ala.’ 177-^Heck v. Hall, 190 
So. 280, 238 Ala. 274. 

Arlz.—Barro-ws v. Garvey, 198 P.2d 
918, 67 Ariz. 202. 

Ark.—Gentry v. Harrison, 110 S.W. 

. 2d 497, 194 Ark. 916. 

DeL—Buckingham, v. State ex rel. 

KUloran, 86 A.8d 903, 3 Teiry 406. 

Ill.—Groves v. Board of Education 
of Chicago, 10 N.B.2d 408, 867 lU. 

91. 

Ind.—^Rogers y. Calumet Nat. Bank 
"of Hammond, .12 •N.B.2d 261, 218 
Ind. 676—State ex rel. Wadsworth 
y. Wright, 6 N:B.2d 604, 211 Ind. 

41. 

Black V. Sutton, 191 S.W.'2d 407,, 

SOI Ky. 247. 

Jdd.—Calvert County Com'rs v^ Mon- 
nett, 164 A. 166, 164 Md. 101, 86 
AL.R. 1268. . . 

22 ^ 3 .—(Nfichols y. Coinmissloner of 
Public Welfare, 40 N.B.2d 276, 811 
Mass. 126—Cullen v. Mayor of City 
of Newton, ?2 N.B.2d 201, 808 
Mass. 678—Williams y. City of 
New Bedford, 21 N.E.2d 26^, 808 
Mass. 218. 

Neb.—Swanson y. 

264, 182 Neb. 82. 

II.Y.—^Burke y. Kem# 88 NJB.2d 600, 


devolution on it of duties of the did office,reor¬ 
ganization of an existing system or department of 
government does not necessarily require abolition 
of prevailing offices.®® Since every public office is 
the creation of some law, it coritimies drrly so long 
as the law to which it owes its existence. remains 
in force;®® hence, when such law is au’thoritatively 
abrogated, the office ceases unless perpetuated by 
virtue of some other legal provision.®^ Where a 
constitutional provision abolishing an office and 
transferring the duties to another office is not self¬ 
executing’because the incuml^t of such latter 
office has not been clothed with the necessary pow¬ 
ders to carry into effect the constitutional provision, 
the office is not abolished until a legislative enact¬ 
ment confers such powers.®® 

CivU sennee. The holder of an office which is 
not protected by the constitution cannot complain 
of the legislature’s abolition thereof m the public 
interest by way of putting a new civil service As¬ 
tern into effect.®® While a civil service law does 
not preclude the legislature or a duly empowered 
governmental agency from abolishing in good faith 

floes not abolishable by legislature!. 
—State ex reL Ward y, Henry, 189 

50. 278, 224 Ala. 224. : 
sa Mont.—State 'ex reL Grant y. 

Eaton, 188 P.2d 688, 114 Mont. 
199. .• 

51. . Ga.—Rivers -v. Halley, 83 S.B.2d 
810, 199 Ga. 88—Wilson y. City,of 
D^ton, 69 S.E. 168, 185 Ga. 240. 

52. Oal.—^Pord y. Board of State 
Harbor Commissioners, 22 P. 278, 
81 Call 19. 

53. Pa.—Suermann y. Hadley, 198 A 
646, 327 Pa. 190. 

46 CJ. p 085 note 78. 

64. Ky.—^State Insurance Bd.. v. 

Greene, 218 S.w; 218, 186 Ky. 190. 
Piu—^ommonwealth y. Samuels, 14 

. Pa.Co. 428. - 

55. Pa.—Suermann v. Hadley, 198 A 
646, 827 Pa. 190. 

66. Tex—^Bennett y. Longview, Civ. 

App., 268 e.W. 786. : 

57. Tex-r-Bennett v. Longview, sU- 
priBu ■ ■ 

46 C.J. p 936 note 7-4. * 

Abolition Of coun,^ distrl^ 

When districts ' of a couhty* ’ ape 
abolished by legislature^ all offices 
of district officials cease to exist, 
and offi 9 iAl life of those holding such 
offices prior to abolition of district 
is immediately 'ended In absence of 
some savUig provision of statute.— 
Walker V. Stone, 188 S.W.'24 120, 174 
Tenn. 700. 

158. .NM.-^State y. Sargent, '189 
144, 18 NM. 627.. • 

59. Tenn.—Keith y. Beasley, 162 S. 
W.24 618, 177 Tenn. 66A * i •' 


State, 271 N.W. 


287 N.T. 203—O'Connor v. G^^eene,: 
.21 N.T.S.2d 681, 174 Misc. 697— 
Edwards v. Town of Lake Pleas¬ 
ant, 242 N.T.6. 685, 187 Misc. 78, 
affirmed 247 N.Y.S. 864, 281 App. 
Div. 770. 

Pa.—Commonwealth ex rel. Kelley y.. 
Clark, 198 A 684, 827 Pa. 181— 
Commonwealth ex rel. Smillie v.- 
McElwee, 193 A 628, 827 Pa. 148— 
Visor y. Waters, 182 A 241, .820 
Pa. ^406—Collins y. Barton, . Com. 
PL, 42 Pa-Dlst. A Co. 840. 

S,C.—Ward v. Waters, 192 S-H. 410, 
184 S.C. 868—State v. Hough, 87 
S.B. 436, 108.S.C. 87. 

Tenn.—^Black y. Wilson,, 188 S.W.2d 
609, 182 Tenh. 628—Traywlck y. 
Gilkey,’ 71 S.W.2d 676, 167 Tenn. 
466. 

Utah.-^tate ex' rel. Hammond y. 
Maxfleld, 182 P.2d 660, 108 Utah 
1 . 

46 C.J. p 934 note 71—12 aJ. p 886 
note 12. . 

,48. Mont—State, ex reL d'Connell v. 
Duncan, 88 P.2d 73, 108. Mont 
141. * 

N,T.—Catellne y. McClellan, 26 N.B. 

2d 972, 282 N.T. 166. 

46 CJ. P 986 note 7%. 

49. Ky,—Black y. Sutton, 191 S.W. 

.2d 407, 301 Ky. 247. 

Mont.—State ex reL Grant y. Eaton,, 
183 P.2d 688, 114 Mont 199. 

4$ C.J^ P 986 note 76. 

Bemoval only by iinpeaolmiisiit 
’ Constitutional provision listing 
statutory officers- removable only by 
Impeachment was held not to< con-i 
stltute their offices constitutional of-^ 

m 
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an oflSce whose incumbent is. under the protection 
of su-di a law,®® particularly where the purpo^ 
of the. abolition is economy®^ or improvement in 
the public service,®^ such a law cannot be evaded 
by purporting to abolish the office and at the same 
time creating a new one with duties substantially 
the same, to which new officers are appointed.®® 

b; Ck)od Faith 

The abolition of an ofTIce, In order to be valid, muet 
be effected in good faith and must, not be colorable or 
done, under pretense as a device to remove a particular 
incumbent; arid a scheme purporting to abolish one 
office and' to substitute another office with a different 
name, but vyjth'the same duties an.d powers^ will not be 
upheld. 

A legislative abolition of an office, in order to 
be yalid, must be a genuine abolition accomplished 
in good faith,®‘* and .must not be merely colorable®® 
or done .under pretense smd as a/mere device re¬ 
sorted to for the purpose of removing, a particular 
incumbent while the office in effect practically 


remains in existence.®® On the other hand, a gen¬ 
uine abolition of an. office in connection with a 
reorganization, combination, or merger is within 
the legislative powers, even though incidentally an 
officer may thereby lose his office.®^ A plan where¬ 
by the legislature abolishes one office and puts in 
.its place another by the same or a different name, 
hut with substantially the same functions, duties, 
and powers will be considered as merely a color¬ 
able abolition of the office®® and a device to unseat 
the incumbents,®® and the pretended new office will 
be considered in actuality a continuation of the old 
one.*^® However, if a newly created office has sub¬ 
stantially new, different, or additional functions, 
duties, or powers, so that it may be said to be in 
fact an office different from the one abolished, 
there is a valid abolition of one office and the crea¬ 
tion of a new or different one, even though the new 
office embraces all or some of the duties of the 
old;'^^ and a plan whereby one office is abolished 
and its duties, ior reasons of economy or genuine 


60. -111.—^People ex rel. Coryell v., 
Barrett, 61 N.E.2d 796. 820 -111. 
App. 593. 

N.T.-^*Connor v. Greene, 21 N.T.S. 

2d 631; 174 MisC. 697. 

Ohio.—StAte ex rel.- Stoer v. Raschigr, 
49 N.B.2d 6 €frf 141. Ohio St. 477r- 
State QX rel. Stine v.. MoCaw, 27 
N.B.2d 488, 137 Ohio St. 13—Hin¬ 
ckley-v. Cole. Com.PU 71.H.B.2d 
714, affirmed. App., 72.N.E.3d 464. 

4$ C.J. p 936 note.Sh 
Abolition of municipal office as af-' 
fected by civil service acts see Mu¬ 
nicipal Corporations S '467. 

61f. Ohio.—State ex rel. Stoer v. 
Ha^chisr.' 49 N.B.2d 56, 141 Ohio 
St 477—State ex rel. Stine v. Mp- 
Caw, 27 N.E.2d 488, 137 Ohio St 
13—^Hinckley v. Cole, Com.Pl.,’ 71 
' ' N.li 2 d 714, affirmed. App., 72 N.B. 

‘ ^d 464. 

N.Y.—O’Connor v. Greene, 21 N.T.S. 

. . 2d 631, 174 Misc. 697. 

TetenuL as incaiiLbent 

Office In competitive civil service 
class could be abolished by board 
whi^ created it for valid reasons 
of economy, althou^rh incumbent was 
honorably discharged veteran.— 
Schmidt .Va Board of Supervisors of 
Mom^oe. , County, ,279 N.T.S. 865, 244 
App.Diy. 493. 

664 Ohio.—State, ex. reL Stoer v. 
Baschl^, 49 N.B.2d 66 ,: 1«^Ohio St 
477—State, ex rel. Stine* v. Mc- 
Gaw, 27 N.B. 2 d 488, 137 Ohio St 
13— H i n c kl ey v. Cole, .Com.Pl., 71 
■ N.BJ.2d . 714; affirmed,. App., 72 N. 
B.2d 464. 

63 .- Ohio.—State ex rel. Stoer v. 
Baschi^:, 49 N.B.2d 56,' l’41 Ohio 

477. , , . 

46 C.J. p 93.6 note .82, .: ‘ 


64. N.j.—^Hunziker v. Kent 168 A. 
825, 111 NlJ.Law 666. 

N.T.—O’Connor v. Greene, 21 N.T.S. 

2d 631, 174 Misc. 697. 

Teno.—^Black v, Wilson, 188 S.W.2d 
609, 182 Tenn. 623—Traywick v. 
Qllkey, 71 S.W.2d ’676, 167 Tenn. 

465. 

Utah.—State ex rel. Hammond v. 
Maxfleld, 132 P.2d 660. 103 Utah 1. 

65. N.J.—^Hunzifcer v. Kent 168 A. 
825, 111 N.J.Law 665. 

Tenn.—^Black v. Wilson, 188 S.W.2d 
609, 182 Tenn. 623—^Traywick v. 
Gilkey, 71 S.W.2d 676, 167 Tenn. 

466. 

Utah.—State ex rel. Hammond v. 

Maxfleld, 132 P.2d 660, 103 Utah 1. 

68 . N.J.—^Hunziker v. Kent 168 A. 

. 826, 111 N,J.Law 666. 

Pa—Commonwealth ex rel. Kelley v. 

Clark, 193 A. 634, 827 Pa. 181. 
Utah.—State ex rej. Hammond v. 
Maxfleld, 132 P.2d 660, 103 Utah 1. 

67. Utah.—State ex rel. Hammond 
V. Maxfleld, supra. . 

68. Pa—Suermann v, Hadley, 193 
A, 645, 327, Pa 190. 

Utah.—State, ex reL Haihmond v. 

Maxfleld, 132 P;2d 660, 103 Utah 1. 
Functloiis, duties, and powers 
With respect to the question 
whether there has been the creation 
of an office different from one abol¬ 
ished, it has been, said that the chief 
characteristics of an office. are the 
functions, duties, and powers which 
appertain to it.—State ex rel. Ham¬ 
mond V. Maxfleld, 132 P.2d 660, 108 
Utah 1. 

Powers and duties when ooustltu- 
tlon, took effeot 

In. determining whether, office, is 
new office within; constitutional pro¬ 

•172 


vision, or is merely old office under 
another name, powers and duties of 
old office to be considered are those 
existing when constitution took ef¬ 
fect—In re Household Realty Cor¬ 
poration, 286 N.T.S. 413, 168 Misc. 
667. 

69. N.Y.—Polkes V. Hushlon, 29 N. 
B.2d 76, 283 N.T. 636. 

Tenn.—^tate ex rel. v. Link, 111 S. 

W.2d 1024, 172 Tenn. 268. 

Utah.—State ex rel. Hammond v. 
Maxfleld, 132 P.2d 660, 103 Utah 1. 

70. Utah.—State ex rel. Hammond 
V. Maxfleld, supra. 

71. Utah.—State ex rel. Hammond 
V. Maxfleld, supra. 

Duties of two offices oombined 
It is permissible to abolish two or 
more offices with substantially the 
same duties or different duties and 
to combine the duties in good faith 
under an office with the same name 
as one of the abolished offices or un¬ 
der a different name.—State ex rel. 
Hammond v. Maxfleld, supra. 
Occasional similar fonotions by new 
eanployees 

Where district attorney abolished 
positions of process servers to pro¬ 
vide for new type of employees, oc¬ 
casional service of subpomas by 
some of new employees did not nec¬ 
essarily establish discharge of ex¬ 
cessive number of process servers 
as superfluous.—Meenagh v. Dewey, 
9 N.Y.S.2d 97, 170 Misc. 192, reargu- 
-ment granted 11 N.T.S.2d 868, 170 
Misc. 192. 

Svldenoe held to show estabUshment 
, of new position 

Wis.—Unger v. Gregory, 28 N.W.2d 
.480, 249 Wts., 161. 
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reorgajfiizatioh are given to an existing office or 
officer, is also validJ^ 

Ordinarily, the validity of a plan whereby an old 
office is abolished and a new one created is essen¬ 
tially a matter of good faith,and, consequently, 
where one office is purported to be abolished and 
a new office purported to be set up, the courts will 
examine the entire transaction for purpose or mo- 
tive.*^^ However, the motive for the abolition of 
a useless office is immaterial,and fact, the 

office is unnecessary, and can be abolished witibout 


impairing departmental efficiency, the fact that there 
are considerations other than economy in its aboli¬ 
tion is of no consequence.*^® Moreover, if an of¬ 
fice is completely abolished by the legislature and 
no substitute is created and the duties of the abol¬ 
ished office are not distributed among other offices, 
the abolition is valid whatever the motive Where 
there is doubt as to the existence of a substantial 
change supporting the exercise of. the legislative 
power of abolition, it should be resolved in favor 
of abolition.7® 


n. EIJCHBILITY TO OFPIOE 


§ 11. In General 

Although all persons are equally eligible to offloe who 
are not excluded by some constitutional or legal disquali¬ 
fication, the right to be appointed or elected to a public 
office Is not a natural or inherent right, but a privilege 
which may be qualified or taken away; and, subject to 
such constitutional IlmltatTons as may be Imposed, the 


legislature has power to fix the qualifications of those 
who shall hold office. 

Although all persons are equally eligible to office 
who are not excluded by some constitutional or le* 
gal disqualification,^® the right to be appointed or 
elected to a public office is not a natural or inher¬ 
ent right;®® it is a privilege,®^ the exercise of 

• ! 


72 , UtaJl—State ex rel. Hammond 
V. Maxfield, 132 P.2d *660. 108 Utah 
1 . 

73, Utah.—State ex reL Hammond 
V. Maxfield, supra. 

74, Utah.—State ex rel. Hammond 
V. Maxfield, supra.. 

Xnorease In posltloiLs and total saJU 
ados 

The abolition of a person’s posi¬ 
tion cannot be said to have ■ been 
brousrht about In the interest of 
economy, where it appears that, to 
do the character of work cajled for, 
both the number of positions and to¬ 
tal salaries have been Increased.— 
Meenagh v. Dewey, 17 N.T.S.2d 1129, 
173 Misc. 209, afi^rmed Application of 
Meenagh, 25 H.Y.S.2d 782, 261 App. 
Div. 811, appeal denied 27 H.T.S.2d 
183, 261 App.Div. 897, reversed on 
other grounds 36 N.E.2d 211, 286 N, 
T. 292, reargument denied 87 NJBQ.2d 
147, 286 N.Y, 707. ! 

76. N.J.—^Kessel v. Civil Service 
Commission, 84 A.2d 131, 180 ,N. 
ZXi. 618—^Hunziker v. Kent, 168 A. 
825, 111 N.J.L,aw 666—Pellet y. 

. Board of Com'rs of Mayor & Coun¬ 
cil of City of Hobcrifcen, 66 A.2d 897, 

4 N.J.Super. 259. 

76. N.J.—^Kessel. v. . Civil Service 
Commission, 84 A.2d ISl, 130 N.J. 
Daw 618—Hunziker v. Kent, 168 
A. 825. Ill N.J.Law 566. 

77. Utah.—State ex rel. Hammond 
V. Maxfield, 132 P.2d 660, 108 Utah 
1. 

OAoe not abolished 
Principle that, regardless of mo¬ 
tive, actual abolition ■ of' wholly use¬ 
less office will be sustained as in: 
the public interest has ho applica¬ 
tion where office in fact is hot abol- '^ 


ished.—^Mattia v. City of Newark, 6 
A.2d 662, 122 N.J.Daw 667. 

78. Pa.—Suermann v. Hadley, 193 
A. 646, 327 Pa. 190. 

Utah.—rState ex rel. Hammond v. 
Maxfield, 132 P.2d 660, 103 Utah 1. 

79. Ariz.r“Caldwell v. Board of Re¬ 
gents of University of Arizona, 96' 
P.2d 401, 64 Ariz. 404. 

Ill.—^People V. McCormick, 103 N.B. 
1063, 261 Ill. 413, Ann.Cas.l916A 
338. 

Ky.—^Howton v. Morrow, 106 S.W.2d 
81, 269 Ky. 1. 

Nev.—OoipTLS Jtizis .oiteh in State 
ex rel. Schur v. Payne, 68 P.2d 921, 
922, 67 Nev. 286. 

Pa.—Ball V. Peters, Com.Pl., 65 
Montg.Co., 306. / 

W.Va.—Webb v. Raleigh County 
Court, 168 S.B. 760, 113 W.Va. 474. 

wnA ^'gnaliftoatloas” dis- 
; 'anguished 

^ "There is a. clear distinction be¬ 
tween ‘eligible’ as' used in section 
221, CComp.L.’Utah ;L907] and ‘qufU- 
ifications,’ as used in the Daws of 
1899. The former means capable of 
being leg^y chosen, and relates to 
the legal ’ capacity of being appoint¬ 
ed, elected, or chosen, as well as 
holding . II . the latter, fitness 
of the hsrson for the particular pur¬ 
suit or performance of duties of the 
office or position to which he is 
chosen.”—State ex rel. Stain v. 
Christenqen, 85 P.2d 776, . 779. 84 
Utah 186—State, by Bomei Attor¬ 
ney General ex, inf. Korns v. Shores, 
167 P. 225, 226, 48 Utah 76. 
sa Ala.—Bx parte BuUen, 181 So. 
498, 236 Ala. 66—^Davis v. Teague, 
125 fio. 51, 220 Ala. 309, appeal 
. dismissed 60 S.Ct. 248, 281 U.S. 
696. 74 D.Bd. 1128. i 


Ind.—^Mosley v. Board of Comnhs- 
sioners of Marion County,. 1*65 N. 
E. 241, 200 Ind. 615. 

N.J.—^Morgan v. Civil Seiwlce Com¬ 
mission, 86 A.2d 898, ISl N.J.Daw 
ilO. 

N.Y.—Glanatasio v. Kaplan, 266 N. 
Y.S. 102, 142 Misc. 611, affirmed 
178 N.B. 782, 267 N.Y. 681, appeal 
dismissed 52 S.Ct. 208^ 284 U.S. 
695, 76 D.Bd. 612. 

W.Va.—Webb v. -Raleigh- County 
Court, 168 S.B. 760, 113 W.Va. 474. 
46 C.J. p 936 note 95. 

Not a dvll right 

Ark.—State ex rel. Attorney General 
/V. Irby, 81S.W.2d 419, 190 "Ark. 
786, certiorari denied Irby v. State 
of Arkansas ex rel. Attorney Gen¬ 
eral. 66 S.Ct 186, 296 U.S. 616, 80 
D.Bd. 437. 

Ihoident of citizenship 
The right to hold office is not a 
natural right or a-necess^ary'Incident 
of citizenship but depends’ on com¬ 
pliance with the law and the burden 
of complying with the s^tutes rests 
on the candidate.—StAte ex r^. 
Braverman v. Vltullo, 82 N.Blld 92, 
160 Ohio St. 289. 

Private character snbjeqt te scriitjLay 
Anyone who seeks .public employ¬ 
ment or office or who ’ma^es. hiq liv¬ 
ing by dealing with .the" public or 
otherwise seeks pubiic pa'^onage 
submits bis private chai^ter . to 
scrutiny of those whose j^^nage 
he^ seeks 'and. they may ^termine 
whether It. squares* with! , such a 
standard of integrity and cdirect 
morcds as warrants. their. approval. 
—^Kennett v. Barber, 31 So.2d 44,..169 
Pla. 81. . . , 

81. N.Y.-Kjloidway - v. Board of 
Bfigher Education, 87 N.YiS.2d. 34, 
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which should not be declared prohibited or curtailed 
«cept by plain provisions of law.**- -In the absence 
of anything in the fundamental law guaranteeing 
it,** it may be qualifted or taken away by the legis¬ 
lative branch of the government,** or may be con¬ 
ferred, for reasons deemed sufficient by it, on all of 
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the same class provided there is no discrimination 
with respect to the classification.?® Subject to such 
limitations as may be imposed by the constitution, 
the power to fix the qualifications of those who shall 
hold offices may be exercised by the legislature.*® 
I^he ouaUfications fixed may not be arbitrary, but 


178 Misc. 1023—Gianatasio v. Kap¬ 
lan, 255 N.T.S. 102, 142 Misc. 611. 
affirmed 178 N.B. 782, 257 N.T. 531, 
appeal. dismissed 52 S.Ct. 208, 284 
U:S. 506, 76 L-Bd. 612. 

46 0.x p 936 note 96. 

FoUtloal pxivlleire 
Right to hold office is a political 
privilege. 

Ala.—Ex parte Bullen, 181 So. 498, 
'28*6 Ala; 66—-B^vis Vi Teague, 125 
So. 61, 220 Ala. 809, appeal dis¬ 
missed 60, S.Ct. 248, 281 U.S. 696, 
74 L.Bd. 1123. 

Ark.—State ex reL Attorney General 
y. Irby, 81 S.W.2d 419, 190 Ark. 
786, ceitioraart denied Irby v. State 
of Arkansas ex reL Attorney Gen¬ 
eral, 56 S.Ct. 186, 296 tT.S. 616, 80 
^ Ii.Ed. 487. 

Ga.—^Mo^rgan ▼. Crow, 187 S.B. 840, 
188 Ga. 147. 

ma.— Mosley V. Board, of. Coxnmis- 
sioners ,pt Marlon County, 165 N. 
B. 241, 200 Ind. 616. 

K.X—Morgan v. Civil' Service Com¬ 
mission, 36 A2d 898, 131 N.XLaw 

46 C.X p 936 note 96. 

Wuable right of dtlxeiuftilp 
^e right to hold public office Is 
one of the valuable rights of citizen¬ 
ship. 

CaL—Carter v. Commission on Qual¬ 
ifications of Judicial Appoint- 
ments, 93,P.2d 140,14 CJaI.ad tfi. 
Nev.—-Gilbert v.. Breithaupt, 104 P. 
2d 183, .60 IfTev, 162^ 128. AL.R. 

. 1111- , V 

82, CaL—Carter v. Commission on 
Qualifications of Judicial Appoint¬ 
ments, 98 P.2d 140, 14 Oal.2d 179. 
Nev.-^ilbert v. JBrelthaupt, 104 P. 
2d 183, 60 Mev. 162, 128 ALi.R. 

nil. ‘ . 

re ^lay, 66 A2d 761, 26 N. 
XMisb. 66. 

W.Va—Webb v, Raleigh County 
' Cbiirt lea S.B. 760, 118 474. 

Xaellgil^^ e^pUonal 
' The rtgit of a cl^en to hold pub¬ 
lic office is the 'general'rule, ineligi¬ 
bility thb^ exception; and th^efore a 
cltizeii xhay 'not be deprived of this 
tight without proof oir some disaual- 
ification specifif^ly de<^ed by law. 
(^•^lidcXendon v. Everett, 56' S.iB3.2d 
119, 205, Ga. 7i8—Fasten v. Miller, 
8 •S.B.2d T67, 199 Ga, 128. 

W.VA—State ex reL Downey v. 
• . Sims, 26'S.E.2d 161, 126 W.Va..627 
^-State ex reL Thbihas 'v: W^ong, 
24 S.B.2d 468, 126 W.Va;' -869— 


Bight of people to seleot from citi¬ 
zens and qualified electors whomso¬ 
ever they please to fill elective office 
cannot be circumscribed except by 
legal provisions clearly limiting 
right. 

CaL—Ward v, CroweU, 76 P. 491, 142 
Cal. 687. 

ITev.—State ex rel. Schur v. Pa 3 me, 
68 P.2d 921, 67 Nev. 286. 

Power of oonzt to disqualify 

The supreme court is powerless to 
Invoke and apply penalty of disqual¬ 
ification to hold any office under 
state, as provided in., constitutions of 
1898 and 1913. in addition to removal 
from office of Judge guilty of official 
misconduct, ' in' view nf provisions 
in 1921 constitution that it supersed¬ 
ed previous constitutions.—^In re 
Meiuux, 12 So.2d .798, 202 La. 786. 

83. Ind.—Crampton v. O'Mara, 189 
N.E. 860, 198 Ind. 651. 

46 C.J. P 986 note 98. 

84. Ala.—Heck V. .Hall. 190 So. 280, 
288 Ala. 274—^Bx parte Bullen, 181 

‘ ^o. 498,- 286 Ala. 56—Davis v. 

• Teague, 126 So. 61, 220 Ala. 309, 
appeal dismissed 50 S.Ct. 248, 281 

U. S. 696, 74 L.Bd. 1123. 

Mass.—Iii re Opinion of the Justices, 
22 N.E.2d 49, 803 Mass. 631, 128 A. 
L.R. 199. 

N.T.—Application of O'Connor, 48 N. 
T.S.2d 412, 180 Mlsc. 680—Gold- 
way V. Board of BDlgher Education, 
87 N.T.S.M 84, 178 Mlsc. 1023. 
bhlo.^^tate ex rel. Braverman v. 
Vltullo, 82 N.E.2d 92, 160 Ohio St. 
289: 

46 C.J. p 986 note 99. 

85 . N.T.—^Barthelmess v. Cukor, 185 
N.T.S. 191, 194 App.Div. 859, re¬ 
versed on other grounds 3,82 N.E. 

. 140, .281 N.T. 435, 16 AL.R. 1404. 
Class. le^slation . see Constitutional 
' Law 5 460. 

Statute held uucoustitntio&al as re¬ 
quiring executive or administrative 
officers elected or appointed for term 
of over two years, to resign, before 
rux^ilpg for.. another, o^c^' but ex¬ 
empting members of.legislature and 
Jufficiary.—^Burroughs v. Lyles, 181 
S.W.2d 670, Tex. 70.4,, .. 

he. Ala.—^Hecfc v- HalL 190 Go. 288, 
288 Ala. 2^4—^State ex reL Moore 

V. Blake, 142 So. 418, 226 Ala. 124. 
Ind.—^Mosley v. Board of dom'rs of 

Marlon county, 165 NJB. 241, 200 
Ind. 615. “ . 

Mass.—Nichols v. Commissioner of 


N*,Y.—Metropolitan Life Ins. Co. v. 
Boland, 28 N.B.2d 632, 281 N.T. 
867—^Becraft v. Strobel, 287 N.T. 
S. 22,. 158 Mlsc. 844, affirmed 29a 
N.T.S. 666; 248 App.Div. 810, af¬ 
firmed 10 N.E.2d 660, 274 N.T. 677. 
N.D.—^RosoflC V. Haussamen, 228 N. 

W. 880, 59 N.D. 164. 

46 C.J. p 986 note 8. 

Power of state legislature to fix 
qualifications -of state officers see 
the C.J.S. title States S 67, also 
69 C.J. p 123 notes 84-87. 

Where legislature creates offices 

(1) Such reasonable and uniform 
qualification^ for office may be at¬ 
tached as legislative wisdom dic- 
^tates. 

Del.—Buckingham v. State ex rel* 
Killoran, 86 A.2d 908, 3 Terry 406. 
Ga—^Parks v.. Ash, 149 S.E. 207, 168 
Ga. 868. 

Md.—^Humphreys v. Walls, 181 A. 
785, 169 Md. 292. 

•S.C.—McLure v. McBlroy, 44 S.B.2d 
101, 211 S.C. lOfi. 

W.Va.—State ex rel. Downey v. 
Sims, 26 S.B.2d 161, 126 W.Va. 627. 

(2) Legislature may name terms 
of eligibility and modify terms at 
will.—State ex rel. Landis v. Ward, 
168 So. 273, 117 Pla 686. 

(3) The sovereign power to create 
offices necessary for public welfare 
includes power to prescribe qualifi¬ 
cations for their tenure and unless 
expressly restricted legislature 
should not be hampered by Inferen¬ 
tial limitations.—Commonwealth ex 
rel. Kelley v. Keiser, 16 A.2d 807. 840 
Pa 69. 

Where the constitutijon Is sUeulv 
the legislature may prescribe the 
conditions of eligibility.—^Humph¬ 
reys V. Walls, 181 A. 736, 169 Md* 
292. 

Mature 

The bower conferred by the con¬ 
stitution on the legislature over em¬ 
ployment in the public service is in 
the nature of the power of an em¬ 
ployer.—^In re Opinion of the Jus¬ 
tices, 22 N.E.2d 49, 803 Mass. 681, 123 
A.L.R. 199. 

JSosls for regulatiou 
The principal, if not the exclusive^ 
basis for regulation by statute of 
the selection of persons for employ¬ 
ment in public service is their qual¬ 
ifications for the performance of the 
fiuties that are to be performed.— 
Tounie v. Doyle, 29 N.E.2d 137, 306 
Mass. 667, 131 A.L,R. 379—In re 
Opinion cf the Justices, 22 N.E.2d 
49, 868 Mass. 631, U3 A,X4.E. 190. 


Isdaos tr. Board ^ of Ballot Cbm'rs, 
12 S.m2d 510, .122 W;Va 708. ^ 


PubUc Welfare, 40 N.B,2d 276, 811 
Mass. 125. .1 ; 
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must be reasonable and based on- substantial grounds 
wrhich are natural and inherent in the subject mat¬ 
ter of the legislation A person will not be denied 
the privilege td hold office when he has made an 
honest effort to comply with the law, and in that ef¬ 
fort has substantially complied ■ with the statutory 
mandates.^^ 

Constitutiomil restficHons on legislature. Where 
the constitution has clearly defined the qualifica¬ 
tions of an officer, it is not within the power of the 
legislature to change them or add new or additional 
qualifications^^ unless the constitution confers that 
power.90 A constitutional providon disqualifying 
persons convicted of infamous crimes to hold office 
is no limitation on the power of the legislature to 
prescribe further qualifications for office,and a 
provision that a person not an elector shall not be 
elected or appointed to any office does not preclude 
the legislature from requiring qualifications for an 


office additional to those required of an elector.^^ 
On the other hahd^ where the constitution provides 
that all electors shall be eligible to office, the legis¬ 
lature cannot impose additional qualifications.^^ A 
constitutional provision guaranteeing a republican 
form of government does not prevent the legislature 
from fixing qualifications for holding office.^4 

Disqualifications. The legislature has, in the ab¬ 
sence of constitutional inhibition, the same right to 
provide disqualifications that it has to provide quali¬ 
fications for office,S5 but the legislature may not add 
disqualifications, where the constitution has provid¬ 
ed them in such a way as to indicate the intention 
of its* makers that the disqualifications provided shall 
embrace all that are to be permitted,^® and, when 
the constitution has attached a disqualification to 
the holding of any office, ^e legislature' cannot re¬ 
move it under the power to prescribe the qualifica¬ 
tions as to such offices as it may create.S'^ Where 


87. Ind.—State ex rel. Buttz v. 
Marloix Ciroiilt Coul?t. 72 N-B-Sd 
225, 226 Ind. 7, 170 187. 

AzTdtracy tests 

(1) The word “arbitrary/* as used 
In constitutional provision that ar¬ 
bitrary testa cannot be reauired for 
public office may mean, “depending 
on will or discretion'arrived at by 
caprice, without consideration, deci¬ 
sive but unreasonable or despotic, 
and as without adequate determin¬ 
ing principle, or nonratlonal.”— 
Volpe V. City of New York, 82 N.T.S. 
2 d 828 , 178 Misc. 248. 

(2) Tests which are to apply only 
to certain pmrtKsular 'individuals are 
arbitrary, within conititutional pro¬ 
vision.—Tblpe V. City of New York, 
supra; ’ 

(8) Where local law abolished of¬ 
fice of oommlssibner of records in 
counties and transferred dutlM of 
the offices and civil service* em¬ 
ployees of the offices to county; 
olertc's stall, provision of the. law 
that. any . employee in unclassified 
civil service or- noncompetitive of 
exempt class of classified civil serv¬ 
ice in any of the offices "abolished 
might be retained on certificate of 
county dork; .that services were nec¬ 
essary to efficient conduct of the of¬ 
fice, providing reten.tlDn - was ap¬ 
proved by board,, ;was unconstitu¬ 
tional as providing an arbitral test 
for holding of PU^Uc office..—Volpe 
V. Caty of New York,. s.upra« . 

B8i Jda^-Jditchell v, Kinney, 6 So. 

2d 788, 242 Ala 196. 

80. BeL—Buckingb^ V. State ez; 
reh KiUoran, 86 A.8d 9.QS, 8 Tej^ 
-*05. ■ ^ , 

Fla.—State ex rel. iMdls y. Ward. 

168 "Sd 273, 117 585'. 

mai—Mosley V. Bbard* of Com"w of 
Marion County, 166 N^' 841,' 200 


Ind. 616—^Beibleman v. State, 98 : 
Ihd. 616; 

Md.—Quenstedt v. Wilson, 194 A. 

' 864; 178 lild. Hr-Humphreys v. 
Walls, 181 A. 786, 169 Md..292. 
Mont.—State ex i*el. Palagi v. Regan, 
126 P.2d 818, 113 Mont. 848. 

N.J.—Imbrle v. Marsh, 68 A.2d 761, 

6 N.J.Super. 289. 

N.D.—state ex rel. Graham v. HaU, 
16 N.W.2d 736, 78 N.D. 428. 

S.C.—^McLure v. . McBUroy, 44 S.Bi. 

2d, 101, 211 S.C. 106. 

Tex.—Burroughs v. Lyles, 181 S.W. 
2d 670, 142 Tex. 704—Ferguson v. 
Wilcox, 28 S.W.2d 526, 119 Tex. 
280. 

Utah.—State ex rel. Stain v. Chris¬ 
tensen, 35 P.2d 776, 84 Utah 186. 

—State V. Kohler, 228 N.W. 896, 

: 2.00 Wis. 618, 69 AL.R. 348. 

46 C.X. p 937 note 6. I 

Statute held not to prescKl*be add!- 
' tioual qualifloatioii. 

The statute providing for resigna¬ 
tion of incumbent of office, the term 
of which is longer than two years, 
when incumbent seeks election to 
another office, does, not prescribe ad¬ 
ditional qualifications for office, and 
hence does not violate constitutional 
provision relating thereto^ since a 
person may possess the requisite 
qualification or may be eligible to 
many difierent offices and the re¬ 
quirement that he may not hold 
more than one at a time does not 
affect his sligiblllty to hold them all, 
■since the word “eligible” means 
fitted or qualified to be chosen or 
elected.—Mulholland Vi Ayers, 99 . P. 
2d 284, 109 Mont. 658. . 

Statute held mot to restzl^ obustU 
• ' • tutlonal qualifications *' 

TOe statute providing that ho per¬ 
son shall be^come a candidate for 
nomination for any office’ who has 


changed his party affiliation within 
twelve months piriior to issuance of 
governor's proclamation is not un¬ 
constitutional as restricting consti¬ 
tutional . qualifications, of • persons 
qualified to hold office.—^Roberts v. 
Cleveland, 149 P.2d 120, 48 N.M. 226. 
90. Tex.—Burroughs v. Lyles, 181 
S.W.2d 670, 142 Tex 704. 

46 C.J. p 987'note 6. 

Ol. Ala.—State ex rei; Moore v. 

Blake; 142 So. 410, 225 Ala. 124. 

92. Ohio.—State v. Covington, 2.9 
Ohio-St 102, 118.- 

Va.—State v. McAllister, 18 S.B. 770, 
88 W.Va. 485, 24 L.R.A 848, 

46 C.J. p 987 note 7. 

.9a N.C.—Spruill V. Bateman, 77 S. 
B. 768, 162 N.a 688, Ann.Cas.l916B 
615.- 

46 ‘C.J. P 937 note 8.*^ 

94. Iowa.—State v. Safg^ti, 124 N. 

"W. 339, 146-Iowa 298, 189 Ato:S,R. 
439, 27 L.R.A,N.S., 719. ' 

]^ass.—In re Opinion of Jtistlces,' 136 
N.B. 806, 240 Mass. 611. 

95, Ga.—Parks, vi As^ 149 S.B..207, 

. .168 Gki. 868. 

46 C.J. P 937 note 10. 

96. W.Va.—State ex reh powney T. 

Sims, 26 S.B.2d 161, 126 W.Va. 
627. •: . r. 

46 ax P 987 note IL 

97, Ky.-TT-Williams .y. Board for 
Louisville and Jefferson Coimty 
Children's ^omni ■ 204 S.W.2d. 490, 
806 Ky. 44(^Mor.gan y., yuqc^.4 

. Bush' 828. V . . o. ; " ■ 

impeftohuient; 

Statute releasing: h«rsohS previ¬ 
ously convicted by judgment of sen¬ 
ate in impeachment proceedin^fs 
remo'ving' disqualification to ;hold^’of¬ 
fice imposed by constitution was ®eld 
.yoid.—FergusohJ v..-Wilcox ^8 S.W. 
2d 626, 119 TeX 280. ' • 
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a constitutiorial amendment removes or strikes , out 
that which previously constituted ineligibility of an 
officer, the ineligibility is measured by the amend¬ 
ment, and not by the former constitutional provi¬ 
sion.^^ 

Consiruciion. Provisions in statutes and consti¬ 
tutions imposing qualifications should receive a lib¬ 
eral construction in favor of the right of the people 
to exercise freedom of choice in the selection of of¬ 
ficers,^® and in favor of those seeking to hold of¬ 
fice and ambiguities should be resolved in favor 
of eligibility to office.® It does not follow, however, 
that the courts should give words an unreasonable 
construction in order to uphoM the right of one 
to hold office.® Disqualifications provided by the 
legislature are construed strictly and will not be ex¬ 
tended to. cases not clearly, within their scope,^ al¬ 
though it has been held that a statute making an 
officer ineligible for the same^ or a similar position 
for a specified time in case of his removal from of¬ 
fice for specified causes should be Hberally construed 
to eiffectuate its object® A l^gal disqualification to 
hold office continues indefinitely, unless removed by 
the legislature or. some authority commissioned to 
remove it,® but this is not the rule when a legal pro¬ 


hibition interdicts the holding of an office for a 
specified time.7 In the latter case the prohibition 
should be construed like a statute of limitations or 
a statute of repose,® and after the limitation has 
nm, there being no other charge of disqualifica¬ 
tion, the officer's eligibility, may not be questioned.® 
The word "competent,” as applied to qualifications 
for office should be construed in the sense of fully 
capable!® of adequately rendering all the services;!! 
fitness or capability of performing the duties of the 
office.!® 

There is a presumption in favor of eligibility of 
one who has been elected or appointed to public of¬ 
fice,!® and any doubt as to the eligibility of any per¬ 
son to hold an office must be resolved against the 
doubt!^ 

Provisions intended to secure performance of du¬ 
ties, Provisions not intended to restrict the rights 
of the individual, but to secure the faithful and effi¬ 
cient performance of public duties, are not deemed 
to impose additional qualifications as to eligibility.!® 

When eligibility musi be present. The question 
with reference to the point of time at which the re¬ 
quired qualification for office shall exist is a complex 


96. Ga.—Cooper v. liewls, 170 S.B. 

68, 177 G&. 229, 88 A.L.R. 808. 
^sa.—State ex rel. District Attoi> 
ney v. Jones, 171 So. 678> 177 Miss. 
698. ■ , . 

99. Arlz.— Ooxpu JUrls cited In 
McCarthy V. State ex ret. Harless, 
101 P.2d 449, 461, 65 Arlz. 828. 

Gcu— corpus Juris cited in Weems v. 
Glenn, 84 S.E.2d-511, 613. 199 Ga. 
388—^Thornton v. McEllroy, 20 S. 
B.2d 264, 193 Ga. 869—Gazan v. 
Heery, 187 S,BL.'871, 183 Ga. 30. 
Ky.-^zpus Juris cited in McGinnis 
V. Cossar, 18 S.W.2d 988, 989, 280 
Ky. 218. .. 

Lia.--^tate v. . Blanchard, 6 LaAnn. 
616. 

Mo.— Coxpns Juris Qtncted in State 
ex inf. Mitchell ex rel. Goodman v. 
Heath, 132 S.W.2d 1001, 1004, 846 
Mo. 226. 

Wyp.— Juris guoted in State 

f r rel. Pape v. Hockett, 156 P.2d 
99. 308, 61 Wyp. 146. 

Kaxmoniowi eonstrui^cm 
‘ The rules contained in declara-. 
tion of rijhts and the constitution 
relatinsr to eliigrihillty to hold office 
‘must be construed together so €us to 
give harmonious effect to both in¬ 
struments.—Elmble V. Bender, 196 
A. 409, 178 Md. 608. . i 

. 1. Qa.-^W’eems v. Glenn, 84 S.Bt2d 
611, 199 Ga. 388-~Thomton v. Mc- 
Elroy, 20 S.B.2d 264, 198 Ga. 869— 
. Gazan,y. Heery, 187 S.B. 371, 188 
Ga 80. 


Ky.—Howton v. Morrow, 106 S.W.2d 
81, 269 Ky. 1. • 

W.Va—Webb v, Raleigh County 
Court, 168 S.H. 760, 113 W.Va 474.. 

S. Cal.—Carter v. Commission on 
Qualifications of Judicial Appoint¬ 
ments, 93 P.2d 140. 14 Cal.2d 179. 
Nev.—Gilbert v. Brelthaupt, 104 P.2d 
183, 60 Nev. 162, 128 A.L.R. 1111. 
N.J.—^Kobylarz v. Mercer, 81 A.2d 
208, 130 N.J.Law 44—In re Ray, 
56 A.2d 761, 26 N.J.Misc. 66. 

3. Ga—Thornton v. McBlroy, 20 S. 
E.2d 264, 193 Ga 869. 

4. Ariz.— Corpus Juris cited ia. 
McCarthy v. State ex rel. Harless, 
101 P.2d 449, 461, 65 Ariz. 328. 

Nev.—Corpus Jnris dw^ted in Gilbert 
V, Brelthaupt, 104 P.2d 183, 184, 
60 Nev. 162, 128 A.L.R. 1111. 

N.J.—Kobylarz v. Mercer, 31 A.2d 
208, 180 N.J.Liaw 44—^Brower v. 
Gray, 68 A.2d 668, 6 N.J.Super. 
146—In re Ray, 56 A.2d 761, 26 N. 
J.Misc. 66. 

Pa—Corpus Juxis quoted in' Com¬ 
monwealth ex rel. Brothers v. Mc¬ 
Dowell, 69 A.2d 169, 170, 369 Pa 
804. 

Wyo.— Corpus Juris quoted in State 
ex rell Pape V. Hockett, 156 P.2d 
299, 308, 61 Wyo. 146. . i 

46 C.J. p 987 note 14. 

5. Nev.— Corpus Juris quoted in 
Gilbert ' v, Brelthaupt, 104 P.2d 
183, 184, 60 Nev. 162^ 128 A.L.R. 

.1!U.. 

Tenn,'^^tate v. Robertson, 5 Tenn*. 
, Clv.App. 488. •? . . 


6. Pla.—State ex rel. Hawthorne v. 
Wiseheart, 28 So.2d 589, 168 Fla 
267. 

7. Fla—State ex reh Hawthorne v. 
Wiseheart, supra 

Construction of provisions dlsquall- 
fyingr members of legislature from 
holding, during term for which 
they were elected to legislature, 
office which was created or of 
which emoluments were increased 
during such time see infra 6 21. 

8. Fla—State ex reL Bteiwthome v. 
Wiseheart, supra 

9. Fla—State ex reL Hawthorne v. 
Wiseheart, supra 

la Kan.—State v. Addison, 96 P. 

66, 78 Kan. 172, 178. 

11. Kan.—State v. Addison, supra 
12 C.J. p 234 note 86. 
la Pa—Commonwealth v. Josephs, 
16 Phila 193. 

13. Ariz.—C^ozpus Juxis cited in 
McCarthy v. State ex rel. Harless, 
101 P.2d 449, 461, 56 Ariz. 328. 

Md.—Westemport v. Green, 124 A. 
403, 144 Md. 86. 

Wash.—State v. Schragg, 291 P. 321, 
158 Wash. 74. 

Wyo.—Corpus JUzis cited in State ex 
rel. Pape v. Hockett, 166 P.2d 299, 
307, 61 Wyo. 146. 

14. Wash.—State v. Schragg, 291 P. 
321, 168 Wash. 74. 

IB. N.C.—State v. Wilson, 2$ S.B. 
664, 121 N.C. 426—State v. Dunn, 
,73 N.C. 695. 



67 C. J.S. 

judicial question.!® All legal requirements for hold¬ 
ing ofiGice are not in every instance required to be 
present at the time of election,!*^ and a statute may 
specify and limit the qualifications which must be 
present at the time of election.!® In some jurisdic¬ 
tions it is heM that the term “eligible” , as used in a 
constitution or statute means capacity to be chosen, 
and that therefore the qualification must exist at 
the time of election or appointment,!® and also at 
the.time when seeking to qualify by taking the oath 
of ofiice.®® In other jurisdictions it is held that such 
word applies to one’s fitness or qualifications pres¬ 
ent at the time of entering on the duties of the of¬ 
fice.®! Where, however, the law mterely forbids a 
(Hsqualified person to hold or enjoy the oflSce, he 
may hold the office if he removes the disqualification 
before he is sworn in.®® It will not sufiice to re¬ 
move the disqualification after assuming the oflice.®® 

§ 12. Particular Matters AfiEecting Eligibility 

Particular matters affecting eligibility for ofGice 
are discussed infra §§ 13-25i 

Examine Pocket Parts for later cases. 

§ 13. Citizenship 

citizenship Is a necessary ciuallflcstlon for otnce when 
It Is expressly required by constitutional or statutory 
provisions^ and, althbugh the contrary view has been 
taken, It has been held that it is a necessary qualifica¬ 


§ 14 

tion even in the absence of such constitutional or statu¬ 
tory provision. 

Citizenship is a necessary qualification for office 
when it is expressly required by either the constitu¬ 
tion or statutes,®^ and it has been held that it is a 
necessary qualification for elective office even in, the 
absence of a constitutional or statutory provision to 
that effect,®® but there is authority holding that, in 
the absence of such requirement, citizenship is ^t 
a necessary qualification for office.®® 

§. 14. - Qualification to Vote . ^ 

It has been held that, unless it Is otherwise es¬ 
pecially provided, none but qualified electors can hold 
elective offices; but eligibility Is not necessarily depend¬ 
ent on the right of suffrage. 

While it has been held that, unless , it is othei^se 
especially provided, none but qualified electors can 
hold elective offices,®*^ and that, where the consti¬ 
tution provides that every voter except those specifi¬ 
cally disquafified by the constitution shall be eligible 
to office, no one who is not a voter, can hold office,®® 
.eligibility does not necessarily depend on the right 
of suffrage,®® and the right to hold office is not 
necessarily co^tensive with the. right to vote.®® 
An elector possessed of the necessary constitutional 
and statutory qualifications is entitled to hold office 
although his name is not on the register of voters.®! 
A, citizen of foreign birth is not ineligible to an of- 
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IS. Wash.—State ex rel. McCaffrey 
V. Superior Court of King County, 
149 P.2d 156, 20 Wash.2d 704. 

17. Mont.—State ex rel. Plyhn v. 
Bills, 98 P.2d 879, 110 Mont. 43., 

18. Mont.—State ex rel. Flynn v. 
Bills, supra. 

18. Ala.—^Davis v. Teasrue, 126 So. 
51, 220 Ala. 809, appeal dismissed 

50 -S.Ct 248, 2S1 U.S. 696, 74 L..Bd. 
1123. 

Ga. —^Hulgan v. Thornton, 55 S.B.2d 
115, 205 Ga. 753. 

Miss.:—State ex rel. Mitchell v. Mc¬ 
Donald, 145 So. 608, 164 Miss. 405, 
86 A.L 1 .R. .290—State ex rel. P}un- 
kett” V. MiUer, 187 So. 737, 162 
Miss. 149. 

N.T.—^People v. Purdy, 48 N.B. 821, 
164 N.T. 439, 61 .^S.H. 624— 
Application of Aurelio, 44 K.T.S. 
2d 11, 266 App.Div. 603, affirmed 

51 N.B.2d 980; 291 N.T. 645. 

Wash.—State ex rel. PenniCk v.> Hall, 

173 P.2d 158, 26 Wash.2d 172. 

46 C.J. p 938 note 19. 

80. Miss.—State ex rel; Mitchell v. 

McDonald, 145 So. 508, 164 Miss. 
406, 86 a,d.r: 290; • 

81. Mo.—Corpus Jtuds cited in 
Kir^y v. Nqlte, .164 SW.2d..l, 7, 
849 Mo. 1015. 


Vt.—State V. Levy, 34 A.2d 370, 113 
Vt. 374. 

Wis.—State V. Dammann, 228 N.W. 

693, 201 Wis. 84. 

46 C.J. p 938 note 20. 

88. Pa.—Commonwealth v. Kelly, 
100 A. 272, 256 Pa. 476—Common¬ 
wealth V. I^le, 18 Pa 619—Wilmer 
vJ Lewis, 13 Pa,Dist. & Co. 660, 33 
Dauph.Co. 85. 

83., Pa—C ommonwealth ex rel. Dis¬ 
trict Attorney v. Costetter, 11 Pa 
D ist & Co. 228, 8 Northumb.Leg.J. 
891. 

84. Pa—C ommonwealth v. Joyce, 
181 A. 481, 819 Pa 607. , 

46 C,J. p 938 note 28 [aj^ ■ 

Sinoere heUef .Im^TOteflAt 
Sincere belief of officer, .bom. of 
alien parents, tl^t he became citizen 
through his father’s naturalization 
'was held immaterial in quo warranto 
proceeding where officer attained 
majority before father became nat- 
‘uralized.-^ommonwealth v. Joyce, 
suprA ' 

25. Iowa —State v. Van Bleek, 54 N. 1 
W. «26, .87 Iowa 669, 48 Am.S.B. 
397. 19 L.R.A. 622. 

46. C.f P 938 note 26., 

.26. Jnd.—Connell v. State, 144 N.B. 

882i 148. W.®. 407^ 196 Ind. 421. I 
46 ax P 988 nqte 24. , . , J 
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87. AIa—^M itchell v. Kinney, 5 So. 

2d 788, 242 AIa 196. 

N.J.—In re Ray, 56 A.2d 761, 26 N.X 
Misc. 66. 

46 C.J. p 988 note 27. 

Bllglbility to municipal offices see 
Municipal Corporations 9 478. 
Right to impose additional qualifl- 
catlons see supra 9 11. 

Voter held eligible to office on res¬ 
toration of name to voting list.— 
Wheeler v. Beazley, 182 S.B. 182, 181 
Ga 811. 

Bight presumed coextensive with 
that of voting 

Mont.—Wilson v. Hoisington, 98 P. 

2d 369, liO Mont. 20 : 

.88. N.C.—Stato V. Knight, W ‘S..B. 
418. N.C. 833, L.It.A.13i5F 898, 
Aiin.Cas.l917D BIT. 

S.C.—^McLure v. McBlippy, '44 s'.B.2d 
101, 211 S.C. 106. ’ 

29. AIa—P inklea v. Parish,’ 49 So. 

I 866, 160 AIa 230. ' 

IlL—People V. McCormick,. 108 N;B. 
1058,. \261. Ill. 418, Ann.Cas.l916A 
838. 

30. AIa—^P inklea v. Parish, 49 So. 

866, 160 AIA 280. ' . . ' 

I 46 CJ. p 986 note 97. / ^ 

31. Cal.—Burgeym v.. Curtz, 59 - P. 
812, 127 Cal. S^Peqple v. Darcy, 

I 189 P.2d 118, 59 .C^]l.Ajpp,.2d 842.' 
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§ 15 

fice for wliich only qualified electors are digibk be¬ 
cause of his failure to file proof of his citizenship 
as a requirement to having his name placed dn a 
voting list where, notwithstanding’ such failure, his 
name was placed on the list and he is otherwise a 
qualified voter,^2 the absence of a statute ex¬ 
pressly requiring re-registration, one who was a reg¬ 
istered voter prior to his conviction of a felony and 
whose name was .hot stricken from, the registration 
list, and who thereafter secured a pardon restoring 
his political rights, is not required to re-register 
as a voter in order to be eligible to hold a public of^ 
fice.®? .. A constitutional requirement that ofiScers 
shall be' registered voters does not become operative 
until a registration law has been enacted.®^ A per¬ 
manent registration law has been held not intended 
to alter the qii^ifications of one seeking public of¬ 
fice.®® 

§ 15. -T— -Residence 

In the absence of constitutional or statutory provi¬ 
sions, residence within the district over which the Juris¬ 
diction of the offlce extends Is unnecessary to eligibility^ 
but when a requirement of residence Is imposed It is 
mandatory. What Is residence is a question of law to be 
determined by the consideration Of the intention and 
overt acts of tho person whose acts are being examined. 

In the' absence of a constitutional .or statutory 
provisionj residence within” the district over'which 
the jurisdiCtioh of the office extehds is uimecessary 


to' eligibility,®^ particularly in the case of officers 
having jurisdiction outside- the territorial limits of 
the state, such as commissioners to take acknowl¬ 
edgments;®^ and nonresidence is not ''incompeten¬ 
ce' as used in statutes relating to governmental po¬ 
sitions.®® When a requirement of residence is im¬ 
posed, however, it is mandatory®® and its validity 
has been upheld.^® Further, it has been held that 
residence for a specific time may be required as a 
qualification.**! . 

The question of what is residence is one of law to 
be determined by the consideration of the intention 
and overt acts of the person whose acts are being 
examined.*® A legal resMence may be at a differ¬ 
ent place from actual residence ;*® and a legal resi¬ 
dence once acquired by birth or habitancy is not lost 
by a temporary absence for health,** business,*® or 
pleasure,*® or while attending to the duties of a pub¬ 
lic office.*^ 

§ 16. -Religious or Political Belief 

General constitutional provisions are usually so con¬ 
strued as to prevent the requirement by the legislature 
of religious and political qualifications for officers. 

The general provisions in the state constitutions 
prohibiting "tests” for hoMing office are usually so 
construed as to prevent the requirement by the leg¬ 
islature of religious and political qualifications,*® 


A R.L—^Bryer v, SevJgney, 106 A. 
165, 42 R.I. 187. 

Z3, Ala.—OSogan v. HartweU, 7 So. 

2d 889, 242 Ala. 646. 

Conviction of crime as ieiirecting 
' eligibility to offlce /generally see 
infm S 24’. ■ 

34. Ala.—State v. Gleason, 12 Fla, 
190. 

iB. Njr.—In re Ray, 56 A.2d 761,, 26 
If.J.Misc. 66., 

36. Keb.—Corpos JtixlB cited In 
Btate ex rel. Brazda v. atarsli, 5 N. 
W.2d 206, 214, 141. Neb. 8X7, 

Nev.---OoiT?iis gujis cited In State 
ex rel Schur v. Payne, ,68 ■p.2d 
. 921, 922, 67 Nev. 286. 

jbnes V. Scbooi Dist. of Bor¬ 
ough of Kulpmont, 8 A.2d 914, 838 
6.81. 

46 aJ. p 938 note 84. ' 

37. Wis.!—Matter of MCosness, 89 
Wia, 809, 20 Am.It, 66. 

38. Piu—Jones v. School Dist bf 
Borough of Kulpmont, 8 A.2d 914, 
883 Pa. 681. 

ad. S.Cl^-i^bmas V.' Ma<Jiaen, 196 S. 

B. 689. 186 S.C. 290., ’ 
i6 C.J. p 938 note 86. ' 

consti- 

tutlonaj provision designating' per¬ 
sons eligible to public office. Includes 


concept of residence with intention 
of making home within state.—Weis- 
inger v. McOehee, 134 So. 148, 160 
Miss. 424. 

40. Iow€u—State v. Sargent, 124 N. 
W. 389, 145 Iowa 298, 189 Ain.S.R. 
489, 27 L.R.A.,iT.S., 719. 

41. Cal.—Sheehan v. Scott, 79 P. 
860,146 Cal. 684. 

HI.—People y. McCormick, loi N.B. 
1063. 261 in. 418, Aim.Cas.l916A 
388. 

46 C.J. p 988 note 38. 

42. Neb.—Corpins. Juris quoted in 
State ex rel. Brazda v. Marsh, 6 N. 
W.2d 206, 218, 141 Neb. 817. 

46 C.J. p 938 note 39. , 

Acquisition of dQzni<me see Domicile 
6 $ 8 - 11 . 

Pbysloal pnpence at new location 
.One’s intention to locate at a par¬ 
ticular place- does not, become effec¬ 
tive to establish, his residence there 
he. is physically, present at 
such place.—Snyder v. Boulware, 96 
P.2d 918, 109 Mont. 427. 

43; Mont.—'Wllsoln v, Holslngton, 98 
P.2d 869, 110 Mont. 20. 

Family of <^tnai bona ILde resL. 
dent,” within- constitutional provi¬ 
sion relative to «quaiiacations for of¬ 
fice, may reside elsewhel^—*lifeopold 
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V. Ninth Senatorial Dist. Democratic 
Executive Committee, 8 "LaUipp. 282. 

44. Neb.—Corpus Juris quoted in 
State ex rel. Brazda v. Marsh, 5 N. 
W.2d 206, 213, 141 Neb. 817. 

Va.—Williams v. Commonwealth, 81 
S,B. 61, lie Va. 272. 

45. La.—^Leopold v. Ninth Senatori¬ 
al Dist., Democratic Executive 
Committee, 8 La.ApPi 232. 

Neb,—Corpus Juris quoted in State 
ex rel. Brazda v. Marsh, 6 N.W.2d 
206, 218, 141 Neb. 817. 

46 C.J. p 939 note 41. 

43. Ark.—^Lanier v. Norfieet, 246 S. 

W. 498, 166 Ark. 216. 

Neb.—Corpus Juris quoted in State 
ex rel. Brazda v.. Mafsh, 5 N.W.2d 
206, 218, 141 Neb. 817. 

47. Mont—Wilson v. Holslngton, 
98 P.2d 869, 110 Mont 20. 

46 C.J. p 939 note 43. 

43, Mich.—Attorney General v. De¬ 
troit 24 N.W. 887, 68 Mich. 218, 
55 Am.R. 675. 

*6 C.J. p 939 note 44. > 

Baligious views 

Legislature my net make eligi¬ 
bility to office dtependent on religious 
views.—Miller v. m Paso County, 
CIvAlPp., 146 S.W.2 d 1027, reversed 
on* other grounifls 160 S,W.2d 1000, 
136 Tex. 870. 
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but a statute which provides for a board or com¬ 
mission of a certain number, no more than a cer¬ 
tain proportion of whose members shall belong to 
the same political party, is not regarded as provid¬ 
ing a political qualification,^® and a statute author¬ 
izing the appointment of ofiicers from the two lead¬ 
ing political parties is not unconstitutional, on the 
ground that it forces an elector who might desire 
such appointment to ally himself with the one or 
the other of the two dominant parties, thus destroy-’ 
ing his free agency in matters political.^® A con¬ 
stitutional provision that certain oificers' shall be 
of the protestant religion is a positive and aflSirma- 
tive requirement.®! As used in a constitutional pro¬ 
vision disqualifying ordained clerg3mien or preach¬ 
ers of the gospel of any denomination from holding 
any civil office in the state, the words "dvil office in 
this state” may mean either civil office within the 
territory, or civil office in the frame of the govern¬ 
ment, or political organization which it was the 
business of the convention to establish.®® 

§ 17. -Age 

As discussed in Inf suits § 24 , at common law in¬ 
fants may not hold offices, the performance of whose 
duties requires the exercise of judgment and discre¬ 
tion, but are qualified for ministerial offices. 

Examine Pocket Parts for later cases. 


§ 18. -- Sex 

In the absence of constitutional or statutory restric¬ 
tions It Is held by some authorities that women are not 
disqualified by reason of their sex from holding public 
offices, although there Is also authority to the contrary. 

Statute held not nnoonstltiitlonal 
Tenn.—State v. Nolan, 80 S.W.2d 601, 

161 Tenn. 293. 

49. Ind.r^oxpiui Jtuls dted in 
Harrell v. Sullivan, 40 N.S3.2d 115, 

220 Ind. 108, reargument denied 41 
N.H.2d 854, 220 Ind. 108. 

46 C.T. P 939 note 45. 

Statute held not unoonstitatlonally 
to estalbliBh political test for offloe 
Del.—State ex rel. James v. Schorr, 

Super., 58 A.2d 421, reversed on 
other grounds, Sup., 65 A.2d 810. 

80. Iowa.—State v. Sargent, 124 N. 

W. 889, 145 Iowa 298, 189 Am.S.R, 

439, 27 L.K.A.,N.S., .719. 

46 C.J. p,939 note 46. 

81. N.H.—Hale V. Everett, 53 N.H 
9, 16 Am.H. 82. 

46 C.J. P 939 note 47. 

58. Del.-—State v. Wilmington City 
Council, 8 DeL 294, 299. 

53. Neb.—State Quible, 125 N.W. 

67 C. J.S.—9 


§ 18 

The legislature has power to remove such a disquali¬ 
fication In the absence of constitutional restriction, at 
least as to offices created by It. 

By some authorities it has been held that, in the 
absence of constitutional or statutory rekrictiom 
women are not disqualified by reason of their sex 
from holding public offices;®® there is, however, al¬ 
so authority to the contrary.®^ The legislature has 
power to remove such a disqualifi^tion in the ab¬ 
sence of constitutional restriction,®® at least as to 
offices created by it,®® although, according to some 
authorities, its power is limited to such offices,®^ and 
it may do so, even, by a retroactive statute;®® but 
the intention to establish the eligibility of women to 
an office will not be implied.®® Where only electors 
are eligible, a woman who is not an elector is inel¬ 
igible.®® Where the constitution provides that only 
qualified electors shall be eligible to public office, a, 
woman who is not a qualified elector cannot be made 
eligible by statute,®! as, for example, where under 
the constitution only male citizens may be electors.®® 

A constitutional amendment conferring the right 
of suffrage on women removes a disqualification to 
hold office arising from their previous disqualifica¬ 
tion as electors,®® or because of the view previously 
entertained within the jurisdiction as to the necessi¬ 
ty that public offices be filled by those who share in 
the political organization of the government;®^ and 
the adoption of the Nineteenth Amendment to the 
federal Constitution is in effect an amendment to 
the state constitutions as to their qualifications 
as to suffrage,®® and removing restrictions im¬ 
posed thereby on the powers of the legislature to 
render women eligible to public office,®® afthough it 
has been held that legislation is still required to re- 

69. Ill.—Matter of BradweU, 56 Ill. 
685. 

90. Cal.—^Reed v, Hammond, 123 P. 

846, 18 Cal.App. 442. 

46 C.J. p 989 note 6,8. 

61. Colo.—In re House Bill No. 166, 
21 P. 478, 9 Colo. ,628. 

68. Mont—^Rose v. Sullivan, 185 P. 

562, 66 Mont 480. 

46 C.J. p 940 note 60. 

63. Mont—Rose v. Sullivan, supra. 

64. Me.—^In re Opinion of Justices, 
113 A. 614, 119 Me. 603. 

Maas.—^In re Opinion of Justices, 
135 N.H 173, 240 Mass. 601. 

65., Me.—In re Opinion of Justices, 
118 A. 614, 119 Me. 603. 

Mass.—^In re Opinion of Justices, 
185 NwB. 178, 240 Mass. 6®1* 

66. Me.—^In re Opinion of Justices, 
118 A. 614, 119 Me. 603. 

Mass.—^In re Opinion of Justices, 186 
N.E. 178, 240 Mass. 601. ^ 


619, 86 Neb. 417, 27 D.R.A.,N.S., 
631, 21 Ann,Cas. 401. 

46 C.J. p 939 note 51. 

54. Mass.—^In re Opinion of Jus¬ 
tices, 23 N.B. 850, 150 Mass. 586, 6 
L.R.A. 842. 

46 C.J. p 939 note 52. 

56. NJEE.—^In re Opinion of Jus¬ 
tices, 99 A. 999, 78 NJBC. .617, Li.R. 
A.1917D 286. 

46 O.J. p 939 note 58. 

56. Mass.—^In re Opinion of Jus¬ 
tices, 136 Mass. 678—In re Opinion 
of Justices, 115 Mass. 602. 

46 O.J. p 989 note 54. 

57. Me.—^In rje Opinion of Justices, 
62 Me. 596. 

Mass.—In re Oplxiion of Justices, 48 
N.E. 927, 166 Mass. 599, 82 D.RJL 
850. 

46 C.J. p 939 note 55. 

.sk Minn.—State v. Gorton, 28 N.W. 
529, 83 Minn. 845. 



OFFICERS 


67 O.J.S. 


§ 19 


move a common-law disqualification if recognized 
in the particular jurisdiction.®^ 

§ 19. -Property 

Under some constitutional provisions property quali¬ 
fications for office are not permitted; but In the absence 
of a constitutional Inhibition the legislature may pro¬ 
vide such property qualifications. 

Under some constitutional provisions property 
qualifications for office are not permitted;®* but in 
ffie absence of a constitutional inhibition the legis¬ 
lature may provide such property qualifications.®* 
Statutes imposing property qualifications should not 
be extended by judicial construction beyond the 
clear meaning of their language.^* A person for 
whose sole benefit an individual interest in fee is 
held by another in trust absolute appearing on the 
conveyance is a freeholder within the meaning of 
such a provision.'^! 

§ 20. — Power of Appointment or Mem¬ 
bership in Appointing Body 

Officers who hav6 the appointing power, or who are 
members of the appointing board, are disqualified for 
appointment to the offices to which they may appoint. 

It is contrary to the policy of the law for an offi¬ 
cer to use his official appointing power to place him¬ 
self in office, so that, even in the absence of a statu¬ 
tory inhibition, all . officers who have the appointing 
power are disqualified for appointment to the offices 
to which they may appointand similarly a mem¬ 
ber of an appointing board is ineligible for appoint¬ 


ment by the board,73 even though his vote is not es¬ 
sential to a majority in favor of his appointment,7^ 
and although he was not present when the appoint¬ 
ment was made,75 and notwithstanding his term in 
the appointing body was about to expire ;73 nor can 
the result be accomplished indirectly by his resigna¬ 
tion with the intention that his successor shall cast 
his vote for, him.77 A statute declaratory of this 
rule of the common law will be construed liberally 
so as to* give as broad a scope to the remedy provid¬ 
ed by it as the language used will justify.78 Thus 
remaining in office by the sufferance of the appoint¬ 
ing board will not cure such a disabiHty.7* 

§ 2L -Membership in Body Creating Of¬ 

fice or Increasing Emoluments There¬ 
of 

Under some constitutional or statutory provisions, 
which must be reasonably construed, a member of the 
legislature Is disqualified from election or appointment, 
during the time for which he was elected to the legis¬ 
lative body or for a specified time thereafter, to an 
office which was created or of which the emoluments 
were increased during the term for which he was elect¬ 
ed to the legislative body; and any device to circum¬ 
vent such a provision should be stricken down. 

In some states a member of the legislature is dis¬ 
qualified by the constitution or statute from elec¬ 
tion or appointment, during the time for which he 
was elected to the legislative body or for a specified 
time, thereafter, to an office which was created or 
of which the emoluments were increased during the 
term for which he was elected to the legislative 
body.** Any device to circumvent such a provision 


67. N.H.—^In re. Opinion of Justices, 
139 A. 180, 88 N.H. 589. 

6a Minn.—«tate V. Scott, 108 N.W. 
828, 99 Minn. 145. 

46 C.J. p 940 note 70. 

Payment or nonpasnoient of taxes as 
affecting' eligibility tp office see in- 
tra, S 25. 

66. N.T.—^Becraft v. Strobel, 287 N". 
Y.S.-22, 158 Misa 844, affirmed 290 
N.T.S. 566, 24.8 App.Biv. 810, af¬ 
firmed 10 N.B.2d 560, 274 N.T. 677. 

46 C.J. p 940 note 69. 

7a N.T.—^People v. Kanar, 141 N. 
Y.S. 641, 80 Misc. 552. 

71. Mich.—^People v. Grand Rapids 
Board of Education, 38 Mich. 95. 

72. m.—Sprinkle v. Cass County, 
264 IllA-pp. 831, affirmed 172 N.B. 
720, 840 m. 882 . 

Pa.—Oorpus Jturis cited In Common¬ 
wealth V. Major, 22 A.2d 686, 689, 
848 Pa. 855. 

S.C.—^Bradley v. City Council of City 
of Greenville, 46 S.E.2d 291, 212 
S.C..889. ... 

Tex—Bhllnger v. Clark, 8 S.W.2d 
666, 117 Tex 647. 

46 C.J. p 940 note 75. 


Authority and power to appoint in 
general see infra § 29. 

73. N.Y.—Wood V. Whitehall, 197 
N.Y.S. 789, 120 Misc. 124, affirmed 
201 N.Y.'S. 969, 206 App.Dlv. 786. 

S.C.—^Bradley v. City Council of City 
of GreenvUle, 46 S.B.2d 291, 212 
S.C. 389. 

Membav of state oonunission is by 
public policy rendered ineligible for 
employment by such commission as 
a remunerated employee.—State v. 
Dean, 176 P. 633, 103 Kan. 814—59 C. 
J. p 124 note 57. 

74. N.Y.—Wood V. Whitehall, 197 
N.Y.S. 789, 120 Misc. 124, affirmed 
201 N.Y.S. 969, 206 App.Div. 786. 

46 C.J. p 940 note 77. 

7&i Ky.—^Meglemery v. Welssinger, 
181 S.W. 40, 140 Ky. 858, 81.3L..R. 
A„N.S., 676. 

76. Ky.—^Meglemery v, Welssinger, 
supra. 

77- N.Y.—^People v. Pearson, 200 N. 
Y.S. 60, 121 Misc. 26, affixmed 201 
N.Y.S. 936, 207 App.Div. 888. 

78- N.J.—Burtls v. Haines, 102 A. 
855, 91 N.J.Law 4. 
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79- N.J.—Burtls ▼. Haines, supra. 

8a Fla.—State ex rel. Praser v. 

Gay, 28 So.2d 901, 158 Fla. 466-- 

Advisory Opinion to Governor, 22 

So.2d 458, 156 Fla. 55. 

46 C.J. p 941 note 83. 

Purpose of provision, 

(1) To prevent any member of the 
legislature from being appointed to 
any office which is made available to 
his appointment by the action of the 
legislature of which he is a member. 
—State ex rel. Jugler v. Grover, 125 
P.2d 807, 102 Utah 41, rehearing de¬ 
nied 182 P.2d 125, 102 Utah 469. 

(2) To preserve a pure public pol¬ 
icy and to prevent one who has been 
concerned in creating an office or In 
increasing its emoluments from 
aspiring to such office not only while 
he is an incumbent of the office 
which created the other office or in¬ 
creased its emoluments, but for a 
definite time.—State ex rel. Penniok 
V. Hall. 178 P.2d 163, 26 Wash.2a 
172—46 C.J. p 941 note 88 M. 

(3) To take away, as far as pos¬ 
sible any improper bias in the vote 
of the senator oj* representative and 
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should be stricken down and a statute raising the ture, from appointment to an oflGice created during 

compensation of certain officers, with a provision the term for which he was elected, but not until 

withholding the amount of such increase from mem- after his election and qualification,87 or from an em¬ 
bers of the legislature during the time they were ployment when the authority to employ him is de- 

elected thereto, does not render them eligible for ap- rived from a statute passed at a term of the legisla- 

pointment to such office.*^ Such a provision should ture for which he had not been elected.88 More- 

be strictly construed in favor of the officer whose ti- over, it has been held that such a provision does not 

tie is assaulted and it will be reasonably con- disqualify a member of the legislature from holding 

strued as to what offices are within its scope®^ and a civil office which was created, or whose emolu- 

will not be extended to other offices.^® it does not ments were hicreased, during his legislative term, 

disqualify the member of the legislature from ap- but after his appointment or election to such civil 

pointment or election to office generally,^® or, as re- office;®® but, on the other hand, it has been said 

spects one elected to fill a vacancy in the legisla- that the mere facts that the legislator had been ap- 


to secure to the constituents some 
solemn pledge of bis disinterested¬ 
ness.—^Meredith v. Kauffman, 169 S. 
W.2d 87, 298 Ky. 896—46 C.X p 941 
note 83 [a]. 

(4) To remove the temptation on 
the part of the legislators to raise 
the salary of public officers or cre¬ 
ate public offices and get themselves 
appointed thereto.—State ex rel. 
Hawthorne v. Wlseheart, 28 So.2d 
689, 158 msu 267. 

PxohibitlO]i, as creatiag exception 
ixom general rule 

Constitutional prohibition against 
any legislator holding office under 
state, created, or emoluments of 
which have been Increased during 
his term until one year after ex¬ 
piration of term, merely creates ex¬ 
ception from general rule that every 
person entitled to vote is eligible to 
elective office.—State v. Krickson, 
230 N.W. 637, 180 Minn. 246. 

81. . Fla«—State ex rel. Ete-wthome 

V. Wlseheart, 28 So.2d 689, 168 Fla. 
267. 

88. Fla.—State ex rel. Fraser v. 
Gay. 28 So.2d 901, 158 Fla. 466— 
State ex rel. Hawthorne v. Wise- 
heart, 28 So.2d 689, 168 Fla. 267. 

83. Fla.—State ex rel. Fraser v. 
Gay, 28 So.2d 901, 158 Fla. 465— 
State ex rel. Hawthorne v. Wlse¬ 
heart, 28 So.2d 689, 158 Fla. 267. 

Okl.—Gragg v. Dudley, 289 P. 254, 
143 Okl. 281. 

84. Minn.—State v. Erickson, <230 N. 

W. 637, 180 Minn. 246. 

Okl.—Gragg v. Dudley, 289 P. 254, 
143 Okl. 281. 

46 C.J. p 941 note 84. 
dvU office 

(1) A civil office within constitu¬ 
tional provision against a state legis¬ 
lator holding civil office cre^.ted dur¬ 
ing his term pertains to the exer¬ 
cise of the powers or authority of 
civil government under the state con¬ 
stitution.—State ex rel. Landis v. 
Futch, 166 So. 907, 122 Fla. 837. 

(2) Statutory authority for a state 
department to employ an attorney 


at a stated annual salary does not 
create a civil office within constitu¬ 
tional provision.—State ex rel. Lan¬ 
dis V. Futch, supiu. 

(3) Duties and functions of an 
attorney as such, without any duly 
conferred governmental functions, do 
not make an attorney a civil officer 
within constitutional provision, even 
though an attorney is regarded as an 
officer of the courts In which he 
practices his profession.—State ex 
ret Landis v. Futch, supra. 

(4) An attorney may by statute 
be g^ven governmental authority and 
thereby made a civil officer within 
constitutional prohibition.—State ex 
rel. Landis v. Futch, supra. 

(5) Statute authorizing state rac¬ 
ing commission to employ an attor¬ 
ney did not create a civil office, and 
attorney so employed, who was also 
a state senator, did not become a. 
civil officer within constitutional pro-. 
hlbition.—State ex reL Landis v. 
Futch, supra. 

(’6) Postwar program commission, 
with functions of finding facts, as¬ 
sisting in formulating plans and 
making recommendations, did not 
exercise sovereign powers so as to 
constitute commission a civil office.— 
State ex rel. Herbert v. Ferguson, 62 
N.B.2d 980, 142 Ohio St. 496. 

(7) But commission’s leasing land 
or keeping option oh land for pros¬ 
pective park site as provided by the 
statute would be engaging in exer¬ 
cise of sovereign power and members 
of the legislature would be ap¬ 
pointees to a civil office on commis¬ 
sion within inhibition of the consti¬ 
tution.—State ex reL Herbert v. Fer¬ 
guson, supra, 

(8) Members of boards of special 
commissioners to divide counties in¬ 
to hew representative districts would 
be civil officers and position on such 
a board would be an office within 
meaning of constitution.—^In re Opin¬ 
ion of the Justices, 21 N.E.2d .861, 
303 Mass. 616. 

(9) Membership on legislative 
council or interim committee is not^ 
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civil office within constitutional pro¬ 
vision.—State ex rel. Hamblen v. 
Telle, 186 P.2d 723, 29 Wash.2d 68. 
«Offloe of profit” 

(1) Under constitutional provision 
prohibiting appointment of legisla¬ 
tor during his term to any ^'office of 
profit” under the state created dur¬ 
ing such term, the quoted words 
mean a public office.—Opinion of 
the Justices, 13 So.2d 674, 244 Ala. 
386. 

(•2) Proposed law relating to crea¬ 
tion of war emergency council con¬ 
sisting of governor and eight mem¬ 
bers of legislature and fixing com¬ 
pensation of the members if enacted, 
would violate such constitutional 
provision.—Opinion of the Justices, 
supra. 

(8) But such proposed law would 
not violate such, provision if no com¬ 
pensation were provided for legis¬ 
lators appointed to membership on 
the council; and provision for their 
actual expenses alone would not be 
treated as compensation.—Opinion of 
the Justices, supra. 

State falx board manager is a 
public officer within the provision.— 
Taylor v. Commonwealth ex reL 
Dummit, 202 S.W.2d 992, 306 ^Ky. 76. 

SB. OkL—Gragg v. Dudley, 289 P. 

264, 143 Okl. 28L 
46 C.J. p 941 note 86. 

86. Wash.—State v. Clausen, 182 P. 
610, 107 Wash. 667. 

87. Ky.—Meredith v. Kauffman, 169 
S.W.2d 37, 293 Ky. 395. 

Season for rule 

Phrase “during the term for which 
he was elected” in constitutional pro¬ 
vision was Intended to refer to the 
time during which a member of the 
general assembly was in office, rather 
than during the teim for which he 
was elected.—^Meredith v. Kauffman, 
169 B.W,2d 87, 298 Ky. 395. 

88. N.M.—State v. Oterq, 267 P. 68, 
83 N.M. 810. . . 

89. ‘ WlB.—State Y. Boyd, 21 Wis. 
208. 
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pointed and confirmed, and had assumed his ofiicial 
duties, before the effective date of the statute in¬ 
creasing the emoluments of the oflBice do not go to 
the merits of the controversy.®® A member of the 
legislature cannot escape the application of such 
a provision by resigning before the appointment is 
made,®i but under provisions disqualifying him only 
during the time for which he was elected to the leg¬ 
islative body he is eligible for appointment or elec¬ 
tion immediately following the general election at 
which his term in the legislature expires.®^ The 
provision applies to officers elected by the people as 
well as to those appointed by the governor or elected 
by the legislature.®® 

Such a provision does not state a disqualification 
for office;®^ it only prohibits election or appoint¬ 
ment to another office during the period for which 
one is elected to the legislature.®® When the period 
expires, the prohibition expires with it, and the 
member of the legislature is eligible to election or 
appointment to any civil office.®® Any question of 
a legislator’s ineligibility to hold office because of 
the constitutional provision must be raised during 
the time the constitution prohibits his appointment 
or election.®^ 

Creation of office. An office is created by a stat¬ 
ute establishing the office rather than by a consti¬ 
tutional provision which impliedly authorizes the 
creation of such an oflSce 'T)y law,” but does not it¬ 
self create it®® An office is created by a statute 
which makes it the duty of the governor to appoint 
members of an existing commission and provides 
that the terms of the present members shall termi¬ 
nate on appointment and qualification of the new 

80. Elcu—state ex rel. .^wthome v. 

Wlseheart 28 So.2d .589, 168 Fla. 

267., 

<91. Miaeur-Brady v. West 60 Miss. 

68 . 

Wash .—State ex- ret Beimlck y. .Hall, 

178 P.2d 168, 26 WaslLZd 172. 

98. Bla.—State* ex rel. Hawthorne 

V. Wlseheart 28 So.2d 589, 158 Fla. 

267. 

Oontemporaneoiui expiration of leffle- 
lative term 

Under provision of the oonstitu- 
- tion precludln^r appointment of or 
election to any civil office of any 
member of the legrislature during the 
term for which he is elected, member 
of legislature which had increased 
the salary of an office was ineligible 
for that office, notwithstemdihg ex¬ 
piration of term of office as member 
of the legislature was conteniiporan- 
eous with the commencement of the 
term of the other office, where elec¬ 
tion to latter would taJke place dur- 


members.®® An office is not created by a statute 
which imposes additional powers on an officer,^ or 
which merely changes the method of filling, and re¬ 
models the duties and functions of, an existing of¬ 
fice.® The word '"created” in the constitutional 
provision should be construed to have reference in 
point of time only to the termination of legislative 
action necessary to creation and not to a future date 
on which the legisktive action becomes effective 
through operation of law.® Notwithstanding circuit 
courts may have been long organized in the coun¬ 
ties which compose a newly established circuit, the 
office of judge of the new circuit must be considered 
as having been created by the same legislature that 
established the circuit within the purview of such a 
provision,^ and an ofiSce is created, within the con¬ 
stitutional provision, by a statute providing for an 
additional circuit judge for a judicial circuit® or an 
additional justice of the peace for a county.® 

Increase of emoluments. Under such a provision 
a change in the manner of payment does not con¬ 
stitute an increase,'^ although the payment is ren¬ 
dered more secure.® The fixing of a salary at a sum 
equal to the total previously received does not con¬ 
stitute an increase of the emoluments, although such 
amount was formerly made of several payments un¬ 
der separate provisions and included compensation 
for extra work;® and the enactment during the term 
for which a legislator was elected of a statute re¬ 
lating to retirement from office and providing for 
retirement benefits does not constitute an increase 
in emoluments of the office so as to render such leg¬ 
islator ineligible to hold the office during the term 
for which he was elected to the legislative body.^® 

2. OaJ.—^People v. Bums, 63 Cal. 
660. 

Md.—Westernport v. Green, 124 A. 

403, 144 Md. 85, 87. 

46 C.J. p 941 note 90. 

3. Ky.—^Meredith v. Kauffman, 169 

S.W.2d 37, 298 Ky. 395. 

4. Ala.—State v. Porter, 1 Ala, 688. 
6i. 381a.—^Advisory Opinion to Gov¬ 
ernor, 22 So.2d 458, 156 381a, 55, 

6. Md.—3Klmble v. Bender, 196 A- 
409, 173 Hd. 608. 

7. Wis.—State v. Nye, 136 N.W. 
126, 148 Wis. 669. 

a Wis.—state V. Nye, supra. 

9. Minn,—State v. •Schmabl, 146 N, 
W. 794, 125 Minn. 104. 

46 C.J, p 941 note 94. 

10. Wash.—State ex rel. Todd v. 
3Eleeves, 82 P.2d 178, 196 Wash* 146, 
118 A.3L,.3EL 177. 

lEbeason for mle 

The word ''emolument'^ means 
profiLt from office, employment or 


incr le^rlslative term, since ineligri- 
bility does not extend only to hold¬ 
ing another office during term.— 
State ex rel. Pennick v. 3SCall, 173 
P.2d 163, 26 Wash.2d 172. 

9a Fla.—State ex rel. Fraser v. 
Gay, 28 So.<2d 901, 168 Fla 465. 

94b 3?la—State ex rel. 3B[awthome 
V. Wlseheart, 28 So.2d 589, 168 Fla 
267. 

95- 3ria—State ex rel. IBDawthorne v. 
Wlseheart, supra 

96. fflla.—State ex rel. IBCawthome 
V. Wlseheart, supra 

97. 331a—State ex rel. Hawthorne 
V. Wlseheart, supra 

9a Mass.—^In re Opinion of the Jus¬ 
tices, 21 N.3B3.2d 561, 808 Masa 
616. 

99. Utah.—State ex rel. Jugler v. 
Grover, 126 P.2d 807, 102 Utah 
41, rehearlngr denied 182 P.2d 126, 
102 Utah 46.9. 

l», Me.—State v. Coombs, .82 Me. 626: 

132 
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A statute imposing new duties on an oflSice and di¬ 
recting that certain officers shall fix the rate of com¬ 
pensation which the incumbent is to receive is not 
a direction that the salary of the office shall he in¬ 
creased within such a provision, notwithstanding the 
salary is increased under such authority.^^ 

§ 22. -Relationship to Appointing Pow¬ 

er 

Although not a disquallficatfon In the absence of 
constitutional or statutory provision making It such, re* 
lationship by affinity or consanguinity to the appointing 
power or members thereof is made a disqualification 
under some statutes, which, being highly penal, must 
be strictly construed In the light of their obvious pur¬ 
pose to discourage nepotism. 

Although not a disqualification in the absence of 
constitutional or statutory provision making it 
such, relationship by affinity or consanguinity to 
the appointing power or members thereof is made 
a disqualification under some statutes,i2 which, be¬ 
ing highly penal, must be strictly construedi^ in the 
light of their obvious purpose to discourage nepo¬ 
tism and the validity of such a statute as a valid 
police regulation has been sustained.1® The rules 
of the civil law which in a particular jurisdi^on 
may, by statute, apply in computing the degrees of 
kindred, and not the rul^s of the canon or common 
law, apply to such an act^^ The phrase "associates 
in office” in such a statute means those who are unit¬ 


ed in action for a common purpose, and share re¬ 
sponsibility or authority, and have a reasonable 
equality and may perform duties jointly.i® The em¬ 
ployment of one, although within such degree of re¬ 
lationship, merely to do odd jobs is not within the 
prohibition oi a statute.i^ 

I 23- —— Holding of Other Office or Em¬ 
ployment and Effect Thereof as Cre¬ 
ating Vacancy 

a. In general 

b. Constitutional and statutory provi- 

siqns 

, c; Effect of acceptance of second office 
a. In General 

At common faw the holding of one office does not of 
itself disqualify the Incumbent from holding another 
office at the same time If there is no Inconsistency In the 
functions of such offices; but a public officer is prohibited 
from holding two incompatible offices at the same time. 
The question of Incompatibility depends on the circum* 
stances of - the Individual case, and conflict of Interest 
is generally the determining factor. 

At common law the holding of one office does not 
of itseli disqualify the incumbent from holding an¬ 
other office at the same time, provided there is no in¬ 
consistency in the functions of the two offices in 
question.20 A public officer is, however, prohibited 
from holding two incpmpatibl'e offices at the same 


labor, compensation, fees or salary, 
and impUes actual pecuniary gain 
rather • than Imponderable and con¬ 
tingent benefits.—State ex rel. Todd 
V. Reeves, supra. 

ILi Md.—Westemport ▼. Green, 124 
A. 408, 144 Md. 85. 

12. ' Mich.—^Rupert v. Van Buren 
County, 296 N.W. 680, <296 Mich. 
,240. 

13. Tex.—Falrless v. Cameron Coun¬ 
ty Water Improvement Bist. No. 
1, Oiv.App., 26 S.W.2d 661, error 
refused. 

Authority and power to appoint in 
general see infra 9 29. 

Zmprovemdiit district 

(1) Held within statute.—Fairless 
V. Caiheron County Water Improve¬ 
ment Dlst. No. 1, Tex.Civ.App., 26 
G.W.2d 661, error refused. 

(2) Held not within statute.—-Bar- 
ton V. Alexander, 148 P. 471, 27 Idaho 
d86, Ann.Cas.l917D 729—46 GJ. P 
941 note 96 [b]. 

14. ila-—State ex rel. Robinson v. 
Heefe; 149 So. 638, 111 Fla. 701. 

ISb Pla.—State ex rel. Itobinson w. 

Keefer supra. 

46 CJ. p 941 note 96 [a]. 

16k Idaho.—^Barton v. Alexander, 148 
OP. 471, 27 Idaho 286, Ann.Cas.l917D 
729. V ■ 


Okl.—Redden v. State, 170 P. 278, 
14 Okl.Cr. 199. 

46 C.J. P 941 note 97. 

17. Idaho.—Barton v. Alexander, 148 
P. 471, 27 Idaho 286, Ann.Cas. 
1917D 729. 

18. Idaho.—^Barton Alexander, 

supra. 

46 C.J. p 941 note 99. 

19. Okl.—ReddeU v. State, 170 P. 
273, 14 OkLCr. 199. 

20. CaL—Corpus 3tuls quoted iu 
People on Complaint, of Chapman 
V. Rapsey, 107 P.2d 888, 391, 16 
CaL2d 636—Corpus Juris quoted 
la People ex reh Bagshaw v. 
Thompson, 180 P.2d 287, 289, 65 
iCal.App.2d 147. 

Ga.—Casey v. McElreath, 169 S.B. 
842, 177 Ga. 36. 

Mo.—^Bruce v. City of St Louis, App., 
217 S.W.2d 744. 

Pa.—^In re Meehan, 1 Leg.Chron. 307. 
Tex.—Corpus Juris d^d lai State v. 
' Martin, CivApp., 61 S.W.2d 816, 
817. 

11 C.J. p 865 note 8—83 C.I. p 848 
note 97, p 985 note 97—46 C.J. 
p 942 note 8. 

.State oflloes 

In the absence of constltutiondLl or 
statutory prohibition, one man< may 
hold two or more state office's at the 
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sanie time.—State v. Laughton, 8 P. 
844, .19 Nev. 202—69 C.J. P 124 note 
68 . 

Dual capacity 

(1) A public officer may function 
in a dual capacity in the exercise 
of state governmental functions and 
functions strictly municipal in char¬ 
acter.—Crater v. Somerset County, 
8 A.2d 691, 128 N.J.Law 407. 

(2) The fact that two offices, held 
by public officer declared by law 
to be ex officio incumbent of the 
other office, are, separate and dis¬ 
tinct does not bar such officer from 
acting in dual capacity and ^pre¬ 
senting more than one politick en« 
tity at same time.—^Los ^geles 
County V. Superior Court in and for 
Los Angeles County, 112 P.2d 10, 17 
Cal.2d 707. 

Partloular bffioes hdd not inoompat- 
ible 

i<l) Assistant clerk of district 
court and member of assembly.—* 
People V. Murray, 78 N.T. 586. 

(•2) Attorney general and member 
of funding bond commission.— Ixl re 
State Treasury Note. Indebtedness, 
90 P..2d 19,186 Okl. 10. 

(8) Circuit or appellate court 
judge and member of judicial couhciL 
—Colexnaji v« Hurst, 11 S.W.2d 188, 
226 Ky.601. : 
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the rule being founded on principles of pub¬ 
lic policy and, even though specific constitutional 
and statutory provisions furnish no bar to the hold- 
ing of particular offices or positions at the same 
time, the common law must be considered in deter¬ 
mining whether there is any incompatibility there- 
in2» unless the legislature has, by clear and unequiv¬ 
ocal language, manifested its intention to abroga.te 
the common-law principle to the extent of permit¬ 


ting one to hold incompatible' offices.^^ An office 
holder is not ineligible to appointment or election 
to another incompatible office in the absence of stat¬ 
ute so providing,25 but the rule, discussed infra sub¬ 
division c of this section, is that acceptance of the 
latter vacates the former. 

Where the functions of two offices are inconsist¬ 
ent, they are regarded as incompatible,** but there is 
no incompatibility of office except as prescribed by 


(4) County supervisor and mem- 
l)er of committee to constitute plan¬ 
ning board.—^Macrum v. Hawkins, 184 
N.E. 817, 261 N.T. 193, reargument 
diBnied. Marcum v. Hawkins, 185 N.E. 
795, 261 N.T. 691. 

(6) Court attendant and referee, 
receiver, or commissioner.—Blrst 
Nat. Bank v. Mllbauer, 1 N.T.S.2d 
$17, 165 Misc. 643. 

(6) District attorney of county and 
city judge.—Smith v. Dillon, 44 N.T. 
S.2d 719, 267 App.DiV. 89. 

(7) Judge of superior court and 
ndember of local board or appe^ 
board created by Federal Selective 
Training and Service Act.—^In re 
Opinion of the Justices, >29 N.B.2d 
788, 307 Mass. 618. 

(8) Member of county board of 
education and maintenance super¬ 
visor of state-maintained roads.— 
Polley V. Fortenberry, 105 S.W.2d 
148, 268 Ky. 369, 

1(9) Referee in bankruptcy and 
city grand Juror.—State v. Levy, 34 
A.2d 370, 113 Vt. 874. 

(10) School director and clerk for 
tax collector.—^Kurtz v. Stelnhart, 60 ■ 
Pa.Diat & Co. 345. 

(11) Special judge and member of: 
legislature.—O'Mara v. Town of Mt. 
Vernon, 186 S.W.2d 676, 299 Ky. 
401. 

(12) Town marshal and deputy 
sheriff.—Gulbrandson v. Town of 
Midland; S. D., 36 N.W.2d 656. 

(18) Other offices held not income 
patible.—Kenney v. Goergen, 81 N.W. 
210, 36 Minn, 190—11 C.J. p $55 note 
8—46 C.J. p 603 note 31 [g], p 942 
pote 3 [a]—56 C.J. p 30-2 note 62 [a], 

jmutagey service 

<1) With respect to Incompatibil¬ 
ity, citizen's obligation to render 
such service when the exigency 
arises is fundamental in-the con¬ 
stitution and is an absolute recipro¬ 
cal duty of the citizen to his gov¬ 
ernment.—Kobylarz v. Mercer, 31 A. 
2d 208. 180 N.J.Law 44. 

<2) So it has been held that there 
Is no incompatibility at common law 
in the holding of a civil ofRoe and 
the rendition of temporary military 
service in time of* naticmal need. 
Joyreu —^Bryan v. Cattell, 15 Iowa 

, 688v. . ' . 

Ma—State ex rel. McGaughey y. 


Grayston, 168 S.W.2d 335, 849 Mo. 
700. 

N.J.—Kobylarz v. Mercer, 81 A.2d 
208, 130 N.J.Law 44. 

W.Va.—State ex rel. Thomas v. Wy- 
song, 24 S.E.2d 468, 126 W.Va. 369. 
(8) There is no distinction in this 
respect between those who volunteer 
and those who are conscripted for 
service.—Kobylarz v. Mercer, supra. 

(4) On the other hand^ there is 
authority holding that the induction 
of a civil officer into military office 
constitutes the acceptance of an in¬ 
compatible office.—Perkins v. Man¬ 
ning, 122 P.2d 867; 69 Ariz. 60. 

(6) The holding of civil office is 
incompatible, with service in the 
regular army as a professional sol¬ 
dier as distihgulshed from militia¬ 
men who ordinarily are occupied in 
the pursuits of civil life but are or¬ 
ganized for discipline and drilled and 
called into the field for temporary 
military service when the exigencies 
of the country require it and from 
the citizen-soldiers who are in the 
military services only in time of war 
or emergency.—State ex rel. M!c- 
Gaughey v. Grayston, supra. 

(6) One who was elected to office 
of prosecuting attorney In November 
1940 and a few days later entered ac¬ 
tive military service of the United 
States as an officer was not eligible 
to qualify for office of prosecuting 
attorney on Jan. 1, 1941.—State ex 
rel. 'Welty v. Outland, 77 N.B.2d 
246, 149 Ohio St. 73. 

21. Ky.—^Baker v. Dixon, 174 fl.W. 

2d 410, 295 Ky. 279. 

Mo.—State ex rel. Gragg v. Barrett, 
180 S.W.2d 730, 852 Mo. 1076— 
State ex rel. McGaughey v. Gray¬ 
ston, 163 SW.2d 335, 349 Mo. 700. 
N.J.—Kobylarz v. Mercer, 31 A.'2d 
208, 130 N.J.Law 44—Wilentz ex 
rel. (^lat v. Stanger, 29 A.2d 413, 
129 N.J.Law 294, affirmed 80 A.2d 
885, 129 N.J.Law 606. 

N.T.—Smith v. Dillon, 44 N.T.S.2d 
719, 267 App.Div. 89. 

N.C.—In re Advisory Opinion, 39 S.B. 

-2d 217, 226 N.C. 772. 

Te^—^Taylor v. Brewster County, 
CiV.App., 144 S.W.2d 314, error dis¬ 
missed, judgment correct. 

Wis.—Martin v. Smith, 1 N.W.2d 163, 
289 Wis. 314. 

46 C.J. p 942 note 4—56 CJ. p 302 
note 52. 


21L Ariz.—^Perkins v. Manning, 122 
P.2d 867, 59 Ariz. 60. 

Oal.—^People, on Complaint of Chap¬ 
man, V. Rapsey, 107 P.2d 388, 16 
Cal.2d 636. 

Mo.—State ex rel. McGaughey v. 
Grayston, 163 S.W.2d 336, 349 Mo. 
700. 

N.J.—^Kobylarz v. Mercer, 31 A.2d 
208, 130 N.J.Law 44. 

N.T.—Smith v. Dillon, 44 N.T.S.2d 
719, 267 App.Div. 39. 

W.Va.—State ex rel. Thomas v. Wy- 
song, 24 S.B.2d 463, 126 W.Va. 
869. 

23^ N.J.—Kobylarz v. Mercer, 81 A. 
2d 208, 180 N.J.Law 44. 

Common-law principles held 8iipple-> 
mented, but not displaced, by oou- 
stitntLonal provisions 

W.Va.—State ex rel. Thomas v. Wy- 
song, 24 •S.B.2d 463, 126 W.Va. 369. 

34. N.T.—Childs v. Moses, 36 N.T.S. 
2d 674, 178 Misc. 828, affirmed 38 
N.T.S.2d 704, 264 App.Div. 353, 
affirmed 60 N.B.2d 235, -290 N.T. 
828, motion granted 60 N,E.2d 307, 
290 N.T. 925. 

25. U.S.—^Lopez V. Martorell, C.CLA. 
Puerto Rico, 59 F.2d 176. 

Ala.—State ex rel. Oamp v. Herz- 
berg, 141 So. 663, 224 Ala. 636. 

26. Cal.—<iorpu8 Juris quoted in 
People on Complaint of Chapman 
V. Rapsey, 107 P.2d 888, 301, 16 
Cal.2d 636—Corpus Juris quoted in 
People ex rel. Bagshaw v. Thomp¬ 
son, 130 P.2d 237, 289, 55 Cal.App. 
2d 147. 

Hawaii.—^Pombo v. Fleming, 82 
Hawaii 818—Corpus Juris cited in 
Woods V. Treadway, 31 Hawaii 
792, 794. 

Ky.—Baker v. Dixon, 174 S.W.2d 410, 
295 Ky. 279—Kerr v. City of 
Louisville, 111 S.W.2d 1046, 271 
Ky. 335—^Polley v. 'Fortenberry, 
106 S.W.2d 143, 268 Ky. 389—Bark¬ 
ley V, Stockdell, 66 S.W.2d 43, -262 
a8:y. 1. 

Mass.—^Russell v. Worcester County, 
84 N.E.2d 123, 323 Mass. 717. 

N.J.-<-CorpU8 Juris cited in Koby¬ 
larz V. Mercer, 31 A.2d 208, 211, 
130 N.J.Law 44. 

N.T.—^Macrum v. Board of Sup'rs of 
Suffolk County, 252 N.T.S. 646, 
141 Misc. 858, affirmed Marcum v. 
Hawkins, 267 N.T.S. 287, 236 App. 
Dlv. 370, reversed, on other grounds 
184 N.E. 817, 261 N.T. 193,. rear- 
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the constitution or laws enacted pursuant thereto, or 
in cases where there is incompatibility of duties in 
the different positions.27 The question of incom¬ 
patibility of necessity depends on the circumstances 
of the individual case.^® Although there is author¬ 
ity holding that offices are incompatible when it is 
physically impossibk that they may be performed 
properly by the same person,the general rule is 
that the inconastency, which at common law makes 


offices incompatible, does not consist in the physical 
impossibility to discharge the duties of both of¬ 
fices,30 but lies rather in a conflict of interest,3i as 
where one is subordinate to the other and subject in 
some degree to the supervisory power of its incum¬ 
bent,32 or where the incumbent of one of the offices 
has the power of appointment as to tlie other of¬ 
fice,2 3 or the power to remove the incumbent of the 
other,34 or to audit the accounts of the other,35 the 


€rument denied 186 K.B. 795, 261 
N.Y. •691. 

Pa.—Commonwealth v. Snyder, 144 
A. 74^ 294 Pa. 566. 

R.I.—In re Opinion of the Justices, 
21 A.2d 267, 67 R.L 197. 

Tex, —Corpus Jlixls cited in Kugrle 
V. Glen Rose Independent School 
, Dist No. 1, Civ.App., 60 S.W.2d 
876, 376, affirmed Pruitt v. Glen 
Rose Independent School Dist. No. 
1, 84 S.W.2d 1004, 126 Tex. 46, 100 
A.L.R. 1168. 

46 C.J. p 942 note 4. 

Towns 

The principle of incompatibility 
of offices may control the public ad¬ 
ministration of towns as well as that 
of cities.—^Attorney General y. 
Henry, 169 N.E. 689, 262 Mass. 127. 

Particulax ottoes held Incompa-tlble 

(1) Clerk of district court and 
county commissioner.—^Russell v. 
Worcester County, 84 N.B.2d 123, 323 
Mass. 717. 

(2) County school superintendent 
or assistant superintendent and 
teacher in public schools.—^Richard¬ 
son V. Bell County Board of Educa¬ 
tion, 177 S.W.2d 871, 296 Ky. 62d— 
Knuckles^ v. Board of Education of 
Bell County, 114 S.W.2d 611, 272 Ky. 
481. 

i(3) Deputy clerk of county court 
and justice of peace.—Amory v. 
Gloucester Justices, 2 Va.Cas. 623, 
4 Va. 523. 

, (4) Member of town finance board 
and deputy commissioner on city 
finance board.—State ex rel. Schenck 
V. Barrett, 184 A. 379, 121 Conn. 
237. 

(5) Representi^t^ve in state le^s- 
lature and county school conunis- 
sioner.—Weza v. Auditor General, 298 
N,W. 868, 297 Mich. 686. 

(6) Supervisor of one of counties 
constituting^ bridgre and highway dis¬ 
trict and director of such district,— 
People ex rel. Bagshaw v. Bagrshaw, 
180 P.2d 242, 66 Cal.App.2d 940— 
People ex rel. Bagshaw v. Thompson, 
180 P,2d 287, 66 CaI.App.2d 147. 

(7) Other offices held incompatible. 
—Woods V. Treadway, 31 Hawaii 792 
—46 C.J. p 603 note 81 [c], [gJi, p 

.942 note-4 [a]—56 CJ. p 802 note 
52 CaJ. 


[ 27. Ky.—Coleman v. Hurst, 11 S.W. 

I ^d 188, 226 Ky. 601. 

28. N.J.—^Kobylarz v. Mercer, 81 A. 
2d 208. 180 N.J.Law 44. 

29. Arlz.—^Perkins v. Manning, 122 
P.2d 867, 59 Aria 60. 

46 C.J. p 942 note 6. 

30. Cal.—Corpus Juris quoted in 
People, on Complaint of Chapman, 

V. Rapsey, 107 P.2d 888, 891, 16 

Cal.2d 636. I 

Hawaii.—corpus Juris atioted in 
Woods V. Treadway, 31 Hawaii 792, 
794. - 

Ky.—Baker v. Dixon, 174 S.W.2d 410, 
296 Ky. 279—^Kerr v. City of Louis¬ 
ville, 111 e.W.2d 1046, 271 Ky. 
336—^Polley v. Fortenberry, 106 S. 

W. 2d 143, 268 Ky. 369—Barkley v. 
Stockdell, 66 S.W.2d 48, 252 Ky. 
1 . 

N.J.—Corpus Juris cited in Koby- 
larz V. Mercer, 81 A2d 208, 211, 
130 N.J.Law 44. 

W.Va.—State ex rel. Thomas v. Wy- 
song, 24 S.B.2d 463, 126 W.Va. 
369. 

46 C.J. p 942 note 6. 

31. Ark.—Corpus Juris quoted in 
Tappan v, Helena Federal Savings 
& Loan Ass’n of Helena, 104 S.W. 
2d 458, 469, 193 Ark. 1023. 

Cal.—Corpus Juris quoted in People, 
on Complaint,of Chapman, v. Rap¬ 
sey, 107 P.2d 388, 391, 16 Cal.2d 
636. 

Conn.—Corpus Juris dlted lu State ex 
rel. Schenck v. Barrett, 184 A 879,. 
381, 121 Conn. 237. 

Hawaii.—Corpus Juris quoted In 
Woods V. Treadway, 31 Hawaii 792, 
794. 

Ky.—Caudel v. Prewitt, 178 S.W.2d 
22, 296 Ky. 848—^Kerr v. City of 
Louisville, lit S.W.2d 1046, 271 
Ky. 886—PoUey v. Fortenberry, 106 
S.W.2d 148, 268 Ky. 369—Barkley 
V. Stockdeli; 66 S.W.2d 48, 262 Ky. 
1 . ", . . 

N.J.—Corpus Juris cited in Kobylarz 
V. Mercer, 31 A2d 208, 211, 180 N,J.. 
Law 44. ■ 

N.Y.—^Macrum v, Hawkins, 257 N.Y. 
S. 287, 236 App.Dlv. 870, reversed 
on other grounds Marcum -v. Haw-' 
kins, 184 N.E. 817, -261 N.Y. 193, 
reargumeht denied 185 N.E. 795, 
261 N.Y. 691. 

Ohio.—State ex rel. Welty v. Out- 
. land, 77 N.E.2d 246, 149 Ohio St 
73. 


Tex.—Corpus Juris cited lu State v. 
Martin, Civ.Ap$., 61 S.W.2d 816, 
817—Corpus Juris cited in Kugle 
v. Glen Rose Independent School 
Dist. No. 1, 60 S.W.2d 375, 876, 
affirmed Pruitt v. Glen Rose Inde¬ 
pendent School Dist. No. 1, 84 S. 

.W.2d 1004, 126 Tex. 46, 100 AX. 
R. 1168. 

W.Va.—State ex rel. Thomas v. Wy- 
aong, 24 S.E.2d 463, 125 W.Va. 369. 

.46 C.J. p 942 note 6. 

32. Ark.—Corpus Juris quoted in 
Tappan, v. Helena Federal Savings 
& Loan Ass’n of Helena, 104 S.W. 
2d 468, 469, 193 Ark. 1023. 

Cal.—Corpus Juris quoted in People 
on Complaint of Chapman v. Rap¬ 
sey, 107 P.2d 388, 391, 16 Cal.2d 
636. 

Conn.—Corpus Juris cited in State 
ex rel. Schenck v. Barrett, 134 A 
879, 381, 121 Conn. 287. 

Ky.—^Knuckles v. Board of Educa¬ 
tion of Bell County, 114 S.W.2d 
611, 272 Ky. 431—Kerr v. City of 
Louisville, 111 S.W.2d 1046, 271 
Ky. 335—^Polley v. Fortenberry, 
106 S.W.2d 143, 268 Ky. 369—Bark¬ 
ley V. Stockdell, 66 S.W.2d 48. 262 
Ky. 1. 

Mass.—^Russell v. Worcester County, 
84 N.B.2d 123, 823 Mass. 717. 

Mich.—Weza v. Auditor General, 298 
N.W. 368, 297 Mich. 686. . . 

R.I.—^In re Opinion of the Justices, 

I 21 A2d 267, 67 RI. 197. 

Tex.—Corpus Juris cited in State 
Martin, CivApp., 51 S.W.2d 816, 
817. 

46 C.J. p 942 note 7—63 C.J. p 134 
note 62. 

33. Ky.—Blnuckles v. Board of Ed¬ 
ucation of Bell County, >114 S.W.2d 
611, 272 Ky. 431. 

34u Ark.^-^Oorpu8 Juris quoted in 
Tappan v. Helena Federal Savings 
& Loan Ass’n of Helena, 104 S.W. 
2d 458, 469, 198 Ark. 1023. 

Cal.—Corpus Juris quoted in People, 
on Complaint of Chapman, v. Rap¬ 
sey, 107 P.2d 888, 391, 16 CaL2d 
636. • 

Conn.—Corpus Juris cited in State 
ex rel. Schehck v. Barrett, 184 A 

' 379, 881, 121 Conn. 237. 

Ky.—Knuckles v. Board of Educar 
tlon of Bell County,' 114 S.'^.ad 
511, 272 Ky. 481. 

46 C.J. P 943 note 8. 

35. Ark.—Corpus Juris qiioted la 
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question being whether the occupanqr of both of¬ 
fices by the same person is detrimental to the public 
interest*® or whether the performance of the duties 
of one interferes with the performance of those of 
the other>’ Thus, in determining incompatibility, 
the permanency of the position,*® the power grant¬ 
ed,** and the functions actually performed®* should 
be considered. It is not the performance, or the 
prospective right of performance, of inconsistent 
duties only that gives rise to incompatibilily, but 
the acceptance of the functions and obligations 
gjrowing out of the two ofSces;®® until tenure in 
the sense of term of office exists, there can be no 
incompatibility of official duQr.** The offices may 
be incompatible even though the conffict in the du¬ 
ties thereof arises on but rare occasions.®* It has 
been held that the question of incompatibility does 
not arise when one of the positions is an office and 
the other is merely an employment®® 

b. Oonsfdtotional and Statutory Provisiona 

(1) In general 

(2) Judicial offices 


(3) Membership in legislature 

(4) Offices of executive department 

(5) Offices in different departments of 

government 

(6) Offices in same department of gov¬ 

ernment 

(7) Other lucrative offices or offices of 

trust, honor, profit, or emolument 

(8) Engaging in occupation or business 

(1) In General 

Under the provisions of some constitutions and stat¬ 
utes, officers particularly named, or of a certain class, 
are prohlWted from holding other offices; and such pro¬ 
visions will be reasonably construed with reference to 
the constitutional or statutory meaning of the word 
"office” and the Incompatibility sought to be prevented. 

Under the provisions of some constitutions and 
statutes, officers particularly named, or of a certain 
class, are prohibited from holding other offices par¬ 
ticularly designated, or other offices in general.^® 
Such provisions originated from considerations of 
public policy^® and are mandatory but, although 
some doubt has been cast on this proposition,it 


TappsA v. Helena Federal Savings 
& LiOan Ass*n of Helena, 104 S.W. 
2d 468, 469, 198 Ark. 1023, 

CJal,—Oorpas jrarls giioted in People 
on Complaint of Chapman v. Rap- 
sey, lOT P.2d 388, 891, 16 Cal.2d 
es 6—People ex rel,. Bagshaw v. 
Thompson, 180 P.2d 287, 65 Cal. 
App.2d 147. 

‘Conh.--<loxpiu gWs cited la State 
ex rel. Schenck v. Barrett, 184 A. 
879, 381, 121 Conn. 237. 

B!y.—^Elnuokles v. Board of EJduca- 
tioh of Bell County, 114 S.W.2d 
611, 272 Ky. 431. 

Mass.—Russell v. Worcester County, 
84 N*.B.2d 128, 323 Ky. 717: 

48 C.J. p 943 note 9. 

88 . Ky.—O'Mara v. Town of Mt. 
Vernon, 186 S.W.2d 676, 299 Ky. 

. dOl—Knuckles v. Board of Educa¬ 
tion of BeU County, 114 S.W.2d 
511, 272 Ky. 481—Kerr v. City of 
Louisville, 111 S.W.2d -1046, 271 
Ky. 335—^Poney v. Fortenberry, 
105 S.W.2d 143, 268 Ky. 869— 

^ Baridey v. StockdeU, 66 S.W:2d 

: 43, 252 Ky. 1, 

W.Va.—State ex rel. Thomas v. Wy- 
song, 24 S.H2d 468, 125 W.Va. 869. 

87- Ky.—Knuckles v. Board of Ed¬ 
ucation of Bell County, 114 s!W.2d 
611, 272 Ky. 431—Kerr v. City of 
Louisville, 111 S.W.2d 1046, 271 

ky, 335—^PoUey v. Fortenberry, 
105 S,W.2d 148, 268 Ky. 869— 
.Barkley T. StockdeU, 66 S.W.2d 43, 

: 252 Bisr. 1. . 

88 . CaL—^People ex rel. Bagshaw v. 
Thompson, 130 P.2d 287, 55 CaL 

( Aj;>pv^d^ 147.' 


88 . Cal,—People ex rel. Bagshaw v. 
Thompson, supra. 

40. Cal.—People ex reL Bagshaw v. 
Thompson, supra. 

41. CaL—People ex rel. Bagshaw v. 
Thompson, supra. 

42. Cal.—People ex reL Bagshaw v. 
Thompson, suprsu 

Pielimliubzy perfoxmaaoe of statn- 
toxy xeq,iilremeiLts 
Qualifying for an office by taking 
and filing the oath or filing a bond 
before the term of office actually 
coxpznences is hut a preliminary step 
to.the final assumption of duties, but 
the prelimin€UT performance of stat¬ 
utory . requirements cannot vest one 
with the immediate right to perform 
the duties of the office, and, until j 
there is an authority to discharge 
the duties as an incumbent, there 
can he no incompatibility of office.— 
People ex rel. Bagshaw v. Thomp¬ 
son, supra. 

48. N.J.—^Kobylarz v. Mercer, 81 A. 
2d 208. 130 N.XLaw 44. 

44, Ala—State ex. rel. Horne v. 
Wilkinson, 124 So. 213, 220 Ala 38. 

Pa—Anson v. Montgomery County, 

’ 71 PaStiper. 225. 

■ **dffice" and "employment” distin- 
. .guished see supra § 5. 

45. . Ky.—Middleton v. Middleton, 40 
S.W.2d 311; 239 Ky. 769. 

La—State v. Coulon, 3 So.2d 241, 
197 La 1058. 

46 C.J. p 948 note 11. 

P^iovlsioii held not violated 
IlLs-^People ex reL Gr^nlng v, 
areen, 47 H.E.2d 466, 882 lU. 577. 
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Prohibiting federal officers from 
holding state office generally 

(1) Constitutional provision that 
no person holding any office under 
the United States government shall 
hold any office under state govern¬ 
ment was designed to prevent prac¬ 
tices which would tend to undermine 
stability of state government, and 
was aimed at political office seekers. 
—Critchlow V. Monson, 181 P.2d 794, 
102 Utah 878. 

(2) Constitutional provision has 
no application to those who are 
granted leave of absence In accord¬ 
ance with constitution or statutes.— 
Critchlow v. Monson, supra. 

<8) Operation and effect of provi¬ 
sions that one holding lucrative of¬ 
fice, or office of trust, honor, or prof¬ 
it under the United States shall not 
be eligible to hold such office under 
state see infra subdivision b (7) of 
this section. 

48. W.Va.—State ex rel. Thomas v. 
Wysong, 24 S.E.2d 468, 126 W.Va. 
869. 

47. Ga.—Parks v. Ash, 149 S.B. 207, 
168 Ga. 868. 

Pa.—^Kurts v. Steinhart, 60 Pa-Dist. 
& Co. 346. 

59 C.J. p 124 note 64. 

48. K.J.—Klair v, Bacharach, 152 A. 
538, 10 H.XMisc. 448. 

'^he applicants assert that with¬ 
out regard to the statute, the two 
offices occupied by respondent are in¬ 
compatible under the common law. 
We think there is grave doubt 
whether this question may be sraised 
against respondent, in view of the 
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been held that the specific instances of incom¬ 
patibility which are contained therein are not the 
exclusive instances of incompatibility.^® Although 
there is some authority to the contrary,50 a statutory 
provision of this nature has been held not to impair 
the constitutional right of an elector to be chosen 
to ojfice,5i and has been held not unconstitutional 
as adding disqualifications which it was not compe¬ 
tent for the legislature to make.®® 

The imposing of additional powers and duties on 
an oflSce is not prohibited by such provisions.®®' 
Likewise, such a provision is not violated by an act 
creating an office, defining its duties and providing 
that the incumbent shall have general control of 
certain affairs in conjunction with another officer,®^ 
but it has been held that it is not permissible for 
a statute to create new offices with certain defined 
duties and attach these offices to other offices already 
existing.®® On the other hand, making a person an 
ex officio officer by virtue of his holding another of¬ 
fice does not merge the two offices into one.®® A 
provision against the holding of more than one of 
certain offices by appointment does not apply in the 


case of an election.®^ A provision that one officer 
shall not be eligible to another office not only ren¬ 
ders him incapable of holding the office, but even 
of being elected to it,®® although there is authority 
holding that the word "ineligible’’ in such a statute 
means ineligible to hold or incapable of holding the 
office rather than ineligible to be elected to the of¬ 
fice;®® and a statutory provision that no person 
shall be eligible to hold more than one elective of¬ 
fice has been construed to refer to the time when an 
elected candidate takes office, not when he is elected 
thereto.®® Under a statute declaring a designated 
officer ineligible to hold another office while acting 
as the designated officer and for a specified period 
thereafter, the officer is ineligible to hold another 
office if he ceased to hold the first office within the 
specified time before election to the other office.®^ 

Constitutional and statutory provisions of the 
character under consideration will be reasonably 
construed with reference to the constitutional' or 
statutory meaning of the word "office” and. the, in¬ 
compatibility sought to be prevented.®® A statote 
requiring judges of inferior courts and justices of 


legislative declaration as to wliat 
shall disqualify a member of the 
board of public utility commission¬ 
ers. The Legislature has expressly 
stated what other offices may not be 
held, and it would appear to follow 
that any office not falling within the 
designated class is to be deemed not 
incompatible with the office in ques¬ 
tion.”—^Klair v. Bacharach, 159 A. 
538, 539, 10 N.J.Misc. 448. 

Wliere oonstitatlon a'Utlioilxes legls- 
Uvlnire to deolaze what offices are 
incompatible 

(1) The courts are not permitted 
to hold offices incompatible merely 
because the legislature has failed to 
act.—Commonwealth ex ret Scherm- 
er V. Franek, 165 A. 878, 811 Pa. 841. 

(2) Offices will not* be held incom¬ 
patible in the absence of a statute so 
declaring.—Commonwealth ex rel. 
Schermer v. Franek, supra. 

4^ Ky.—Elnuckles v. Board of Ed¬ 
ucation of Bell County, 114 S.W. 
2d 511, 272 Ky. 431. 

Mo.—State ex rel. McGaughey v. 
Grayson, 168. S.'W‘.2d 335, 349 Mo. 
700. 

Ohio.—State ex rel. Welty v. Out- 
land, 77 N.B.2d 245, 149 Ohio St. 
73. 

SO. S.C.—State V. Williams, 20 S. 
C. 12; 

SL N:T.—People v. Clute, 50 N.T. 
451, 10 Am.B. 508. 

50. Ga.—Parks v. Ash, 149 S.B. 207, 
168 Ga. 868. 

53. ‘ Ark.—Spctrling v. Refunding 


I Board, 71 S.W.2d 182, 189 Ark. 
189. 

Fla.—^Advisory Opinion to Governor, 
1 So.2d 636, 146 Ma. 622—State ex 
rel. Gibbs v. Gordon, 189 So. 437, 
138 Fla. 312—State ex rel. Landis 
V. Reardon, 154 So. 868, 114 Flcu 
755. 

Ill.—^People ex rel. Greening v. 

Green, 47 N’.B.2d 465, 382 HI. 577. 
Ky.—^Kerr v. City of Louisville, 111 
S.W.2d 1046, 271 Ky. 335. 

N.C.—^Freeman v. Board of Com’rs 
of Madison County, 7 S.E.2d 354, 
217 N.C. 209—^Brigmaii v. Baley, 
195 S.B. 617, 213 N.C. 119. 

S.a—State V. Potterfield, 25 ■S:B. 

39, 47 S.C. 75, 

46 C.J. p 943 note 14. 

54. Ga.—Crawley v. Stated 102 S.B. 
898, 150 Ga 86. 

55. N.C.—Brlgman v. Baley, 195 S. 
B. -617, 213 N.C. 119. 

58, Nev.—State v. Laughton,. 8 P. 
344, 19 Nev. 202. 

67. Ohio.—State v. McCollister, 11 
Ohio 46. 

58. N.T.—^People v. Purdy, 48 N.B. 

821, 164 N.T. 439, 61 Am.S.R. 624. 
63 C.X p 134 note 64. 

68 . Pa—Commonwealth ei rel. 
Brothers v. McDowell, 59 A.2d 169, 
359 Pa 804. 

00. N.T.—Clancy v. Sloan, 7 N.B.2d 
24, 278 N.T.. 162. 

01, Ga.—Parks v. Ash, 14'9 S.E. 207, 
168 Ga 868. 

02. Hawaii.—Woods v. Treadway, 
81 Hawaii 792. 


La—State v. Coulon, 3 So.2d 241, 
197 La 1058. 

Mass.-^Durgin v. Director of Civil 
Service, 44 N.B.2d 781, 312 Mass. 
810. 

46 C.J. p 943 note 17. 

What constltiiies ^H>ffice’’ 

(1) With respect to constitution¬ 
al prohibition against one person's 
holding two. offices, .an office is a 
public station, or employment, con¬ 
ferred by the appointment of gov¬ 
ernment, and embraces the ideas of 
tenure, duration, emolument, and 
duties.—^Brigman v. Baley, 196 S.B. 
617, 213 N.C. 119. 

(2) Term “office” within meaning 
of statutes that election to office of 
certain persons shall be void, con¬ 
notes “office for a term” so that elec¬ 
tion of any such person is not nulli*: 
fled for a period leas than prescribe.d 
term of office.r-*State ex rel. Howell 
V. Sensing, Tenh., 222 S.W.2d 13. 

(3) Bx officio post or position, 
imposed on holder of position is not 
an office.—^Martin v. Smith, 1 N.W.2d 
163, 239 Wls. 314. 

Civil office 

Ala.—^Montgomery v. State, 19 So. 

167, 107 Ala. 372, 379. . 

11 C.X p 797 note 77. 

Provision held applicable to irtata 
offices only 

Mont.-^ullickson y, Mitchell,> 126 
P.2d 1106, 113 Mont. 369. v 
N.J.—^Klair v. Bacharach, 159 A. 638, 
.10 N.J.Misc. 448. 

A legal assiirtaat to A Judge of su¬ 
preme court is -not a public officer 
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the peace to perform their omi derical work is not | intended to create separate oflSces of judge or jus- 


or deputy officer within statute pro¬ 
hibiting a public officer or deputy 
officer from holding any other office, 
^liizar V. State, IB’S P.2d 119, 82 
OkLCr. 56. 

Goiurtahle is not county officer 
within statute prohibiting person 
from holding two county offices.— 
McBrien v. Starkweather, 160 S.B. 
548, 43 Ga.App. 818. 

Offloer, chief olMft, or deputy 

Under statute providing ttat dis¬ 
trict attorney and his chief clerk or 
deputy shall be Ineligible to office 
of county controller, an assistant 
district attorney who Is 'not the first 
assistant is eligible to hold such 
office, since an ‘^assistant*’ Is one 
who stands by and helps or aids 
another and is not synonymous with 
‘‘deputy,*' which means a person ap¬ 
pointed to €U 3 t for another a substi¬ 
tute, a delegate, an agent.—Common¬ 
wealth ex rel. Brothers v. McDowell, 
59 A.2d 169, 859 Pa. 804. 

deck of court 

A constitutional prohibition 
against holding more than one office 
under the state at the same time ap¬ 
plies to clerks of court.—White v. 
Murray, 85 S.E. 256, 126 N’.C. ISS— 
11 C.J. p 856 note 7. 

ProviMoas held act to parohibit si- 
multaueoua holdijig 

(1) Of county office and city em¬ 
ployment.—Walling V. Common¬ 
wealth. 84 S.W.2d 10, 260 Ky. 178, 

(2) Of membership on board of 
bar commissioners and office of com¬ 
monwealth's attorney.—^Talbott v. 
Park, 76 S.W.2d 600, 256 Ky. 534. 

(8) Of office in one of the local 
political subdivisions of the state or 
a state board or commission, and 
office, position, or employment in an¬ 
other political subdivision, board or 
conunlssion.—State v. Coulon, 8 So. 
2d 241, 197 La. 1058. 

C4) Of office of judge of superior 
court and a position on a local board 
or on an appeal board created by the 
Federal Selective Training and Serv¬ 
ice Act.—In re Opinion of the Jus¬ 
tices, 29 N.B.2d 738, 807 Mass. 613. 

(5) Of office of member of county 
board of education and office of 
maintenance supervisor of state- 
maintained roads.—PoUey v. Forten¬ 
berry, 105 S.W.2d 148, 268 Ky. 369. 

(6) - Of offices of county patrolman 
and deputy constable.—^Milllken v. 
Harrod, 122 S.W.2d 148, 275 Ky. 597. 

(7) Of offices of sheriff and spe¬ 
cial tax collector.—^Nichols ▼. Land, 
157 S.W.2d 808, 288 Ky. 693. 

C8) Of positions of supreme court 
judge's legal assistant and special 
coxmty attorney to act in a particu¬ 
lar prosecution.—Llzar v. State, 166 
P.2d 119, 82 Okl.Cr. 66, I 


[ (9) Of two state offices or employ- 

[ ments.—Polley .v. Fortenberry, su¬ 
pra. 

I (10) Of other positions. 

N.T.—^People v. Irwin, 2 N.T.S.2d 
*686, 166 Misc. 492. 

Pa. —Goodman v. Hltchler, 39 Pa. 
Dist & Co. 636, 49 DauphCo. 227 
—Commonwealth v. McDowell, 
Oom-Pl., 11 Pay.L.R. 18. 

46 C.J, p 603 note 31 [a] (8), p 943 
note 17 [a]—56 C.J. p 301 notes 50, 
61. 

Particnlar offices held incompatible 
within provision. 

(1) State planning board and sec- 
retaiy of state or other state office. 
—^Advisory Opinion to Governor, 1 
So.2d 636, 146 Fla. 622.. 

(2) Jailer and special tax collec¬ 
tor.—Nichols ▼. Land, 167 S.W.2d 
303, 288 Ky. 693. 

(3) Special tax collector to which 
office outgoing sheriff is designated 
for collection of unpaid taxes and 
county judge.—^Barkley v. Stockdell, 
66 S.W.2d 43, 252 Ky. 1. 

(4) Township solicitor and dis¬ 
trict attorney.—Commonwealth ex 
rel. Loverlok v. Shumaker, 41 A. 2d 
857, 852 Pa. 4. 

(5) Other offices. 

Ky.—^Williams v. Board for Louis¬ 
ville and Jefferson County Chil¬ 
dren's Home, 204 S.W.2d 490, 305 
Ky. 440. 

46 C.J. p 503 note 31—56 C.J. P 301 
notes 60, 51. 

mectios officer 

(1) The constitutional provision 
stating that no election officer is 
eligible to any civil office to be filled 
at the election at which he serves, 
except such offices as. shall be des¬ 
ignated by general law, applies to all 
civil offices without respect to rank 
or grade until the general assembly 
designates offices which are exempt 
by general law.—^Faulkner v. Wood¬ 
ard, 166 S.W.2d 243, 203 Ark. 264— 
State ex rel. Robinson v. Jones, 108 
S.W.2d 901, 194 Ark. 445. 

(2) Public policy requires strict 
and lite^ compliance with provi¬ 
sion of constitution, and there 
should be no exemption from such 
provision unless made so by legisla¬ 
ture in clear and unmistakable 
terms.—State ex rel. Robinson v. 
Jones, supra. 

(8) Flection of member of board 
of commissioners of levee district 
was held not invalid under circum¬ 
stances because he had previously 
been appointed election commission¬ 
er.—State ex rel. District Attorney 
V. Jones, 171 So. 678, 177 Miss. 698. 

Military sexvioe 

(1) One in military service does 
not hold public office \inless he is a 
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commissioned officer.—S-tate ex rel. 
Cooper V. Roth, 44 N.E.2d 466, 140 
Ohio St 377. 

(2) It seems very doubtful that 
a military officer holds a public of¬ 
fice within constitutional provision 
that no officer mentioned therein 
shall be eligible to or hold any other 
public office during his term.—Gul- 
llckson V. Mitchell, 126 P.2d 1106, 113 
Mont 369. 

(3) However, there is authority 
holding that a commissioned officer 
in active military service of the 
United States is a public officer.— 
State ex rel. Welty v. Outland, 77 N. 
E.2d 246, 149 Ohio St 73. 

(4) Accordingly, the view has 
been taken that a state railroad com¬ 
missioner who became an officer in 
the United States army could not 
continue to serve as commissioner 
without breaching statute prohibit¬ 
ing him from holding another office. 
—Sadler v. Jester, D.C.Tex., 46 F. 
Supp. 737. 

(5) On the other hand, it has been 
held that the public policy of the 
state, affords to citizens an oppor¬ 
tunity to perform their military du¬ 
ties without suffering loss of an of¬ 
fice to which they have been elected 
or appointed.—State ex rel. Thomas 
V. Wysong, 24 S.B.2d 463, 126 W.Va. 
3'69. 

(6) In determining the eligibility 
of a person who is an officer in the 
United States army to hold a state 
office to which such person has been 
elected, court will distinguish be¬ 
tween a temporary appointment as 
an army officer and a commission in 
the regular military establishment. 
—State ex rel. Thomas v. Wysong, 
supra. 

(7) Constitutional provision that 
no person holding any office under 
the United States government shall 
hold apy office under state govern¬ 
ment has no reference to those who 
are called to military duty during 
time of war or national emergency, 
who plan to be absent from duties 
in the state no longer than the emer¬ 
gency reasonably requires.—Critch- 
low V. Monson, 131 P.2d 794, 102 
Utah 378. 

(8) Constitutional provision ap¬ 
plying only to state, county, and mu¬ 
nicipal offices does not apply where 
commonwealth's attorney became 
officer in United States army.—Cau- 
del V. Prewitt, 178 S.W.2d 22, 296 
Ky. 848. 

(9) Federal statute prohibiting 
person holding federal office from 
holding any other office did not ap¬ 
ply to case of person seeking in 
state court to gain possession of 
state office after having been elect¬ 
ed thereto and having qualified 
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tice and clerks and permit the same person to fill- 
both offices where such would come within consti¬ 
tutional and prior statutory inhibitions making such 
offices incompatible.®^ 

Prospective operation. If a person holding an¬ 
other office is not ineligible for a school office at the 
time he is elected to the latter, he is not rendered in¬ 
eligible by a subsequent statute which makes the 
holding of the other office grounds for ineligibility 
but is prospective in operation.®^ 

Resignation or abandonment of prior office. A 
disqualification by reason of the holding of another 
office may be removed where, before attempt is 


made to qualify as to the second office, the first 
office is resigned®® or abandoned,®® especially where 
a further statute provides that the first office shall 
be vacated on the acceptance of the second.®^ 

(2) Judicial Offices 

Under some constitutional or statutory provisions 
Judges are prohibited from holding other offices} and, 
under some provisions, the Ineligibility for other office 
operates during the term for which the Incumbent waa 
elected judge. 

Under some constitutions and statutes, judges, or 
judges of particular courts, are prohibited from 
holding other offices.®® Such a provision is within 


therefor although such person had 
received, temporary appointment as 
omcer in United States army.—State 
ex rel. Thomas v. Wysong, 24 S.E.2d 
463, 126 W.Va. 869. 

63. Ky.—Toung v.. Grauman, 128 S. 
W.2d 649, 278 Ky. 197. 

64. Miss.—Tudcer v, State, 42 So. 
798, 89 Miss. 368. 

65. N.T.—Clancy v. Sloan, 7 N’.H. 
2d 24, 273 N.Y. 162. 

46 C.J. p 943 note 18. 

66. Ga.—sparks v. Ash, 149 S.B. 207, 
168 Ga. S68. 

Abandonment of office generally see 
infra 9 6^* 

67. K.T.—^People v. Kenyon, 134 N. 
T.S. 1007. 

Acceptance of second office as vaca¬ 
tion of first generally see infra 
subdivision c of this section. 

6a N.J.—In re Hess, 26 A.2d 277, 
128 N.J.Law 387. 

83 C.J. p 986 note 98—46 C.J, P 943 
note 22. 

Who sf e Judges -urlthia, prohlhi-Uon 

(1) In general.—^Maples v. Carroll 
County Road Impr. Dist, No. 2, 208 
S.W. 677, 138 Ark. 177—4-6 C.J. p 943 
note 22 [a]—33 C.J. p 936 note 98. 

(2) Within constitutional provi¬ 
sion that no Justice of supreme 
court, or “judge of any other court,” 
should be entitled to a seat in sen¬ 
ate or general assembly, “Judge of 
any other court" is not confined to 
Judges appointed to office by desig-) 
nation of “Judge.”—^Rogers v. Tag¬ 
gart, 194 A. 164, 118 N.J.Law 542. 

(3) Within constitutional provi¬ 
sion, a “Judge” is a public officer 
lawfully appointed to decide litigat¬ 
ed Questions according to law.—^Rog¬ 
ers V. Taggart, supra. 

(4) Governor's functions as Judge 
of court of pardons and senator's 
function as Judge of court for trial 
of impeachment do not constitute 
them “Judges” -within constitution¬ 
al provision.—^Rogers v. Taggart, su¬ 
pra. 

(6) Constitutional provision in¬ 
cludes a recorder of a city r^fi>a<rd- 


less of whether a municipal recorder 
is a state or local officer.—^Rodgers 
V. Taggart, 199 A. 47, 120 N.J.Iiaw 
243. 

(6> But a city recorder has been 
held not such a Judge as is prohibit¬ 
ed by the constitution ■ from holding 
at the same time an office of trust 
or profit under the United States.— 
Respubllca v. Dallas, 8. Teates, Pa., 
300—Commonwealth v. Dallas, 4 
Dali., Pa., 229, 1 L.Ed. 812—46 C.J. 
p 943 note 22 [aj. 

(7) The mayor of the borough 
who had Judicial power was a 
“Judge” -within constitutional provi¬ 
sion.—^In re Hess, 23 A.2d 298, 20 
N.J.Misc, 12, affirmed 26 A.2d 277, 
128 N.J.Law 887. 

(8) Constitutional provisions re¬ 
lating to Judges of the' supreme Ju¬ 
dicial court and of probate courts 
do not expressly or by reasonable 
implication refer to Judges of the 
superior court—In re Opinion of the 
Justices, 29 N.E.2d 788, 307 Mass. 
618. 

Judioial office hold not tnoompatiblo 

with office of: 

(1) Attomey-at-law.—^McCraw v. 
Williams, 83 Gratt 610, 74 Va. 610-r 
In re Bland, etc.. County Judge, 33 
Gratt. 448, 74 Va. 443. 

(2) Justice of the peace.—Com¬ 
monwealth V. Northumberland Coun¬ 
ty, 4 Serg. & R., Pa., 276. 

(3) Other offices.—^Moore v. Na¬ 
tion, 103 P. 107, 80 Kan. 672, 28 L. 
R.iiL,N.S., 1115, 18 Ann.Cas. 897—33 
C.J. p 936 note 98. 

Judge held prohibited from holding 
office of: 

(1) Deputy sheriff.—Stubbs v. 
Dee, 64 Me. 196, 18.Am.R. 261, 

(2) Member of county charter 

commission.—State ex rel. Brlcker 
V. Gessner, 196 N.B. 63, 129 Ohio St 
290. ^ 

(3) Member of qualification board 
to consider the qualifications of ap¬ 
plicants for a county office.—^Abbott 
v. McNutt, 22 P.2d 610, 218 Cal. 225, 
89 A.L.R 1109. . 
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(4) Member of legislature.—Com¬ 
monwealth V. Hawkes, 123 Mass. 625 
—33 C.J. P 935 note 2. 

(5) Notary public.—Old Dominion 
Bldg., etc., Assoc, v. Sohn, 46 S.B. 
222, 64 W.Va. 101. 

(6) Postmaster.—^Hoglan v. Car¬ 
penter, 4 Bush., Ky., 89. 

<7) Recorder.—Commonwealth v. 
Conyngham, 66 Pa. 76, 3 Brewst 214, 

(8) Referee.—Countryman v. Nor- , 

ton, 21 Hun, N.T., 17. . 

(9) Other offices.—Smith v, Les¬ 
ter, 64 S.B. 478, 132 Ga. 517—33 aJ. 
p 936 note 98. 

ISembership on draft board 

(1) A provision that no person 
who holds a judicial office under the 
laws of the United States shall hold 
any Judicial office of the state does 
not prohibit a state Judge from ac¬ 
cepting membership on a local board 
or appeal board created under the 
Federal Selective Training and Serv¬ 
ice Act, since such Judge would not 
be holding a “Judicial office under 
laws of United States” within pro¬ 
hibition.—^In re Opinion of the Jus¬ 
tices, 29 N.B.2d 738, 807 Mass. 618. 

(2) The position , of member' of 
such board created by the federal 
act and filled by appointment by the 
president on recommendation of the . 
governor is not an office under gov¬ 
ernment of commonwealth within 
constitutional provision that Judges 
of courts of common,pleas shall hold 
no other office under government of 
commonwealth, with specified excep¬ 
tions.—^In re Opinion of the Justices, 
supra. 

(8) Any limitations whl<ffi may , 
exist on the power of the. United 
States to confer Jurisdiction on Judg¬ 
es of state courts do not preclude 
voluntary acceptance by such a 
Judge, as an individual, of appoint¬ 
ment as a member of such board.— 
In re Opinion of the Justices,' Wpra. 

(4) No provision of the federal 
Constitution or statutes renders 
such position and office incompatible. 
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the power of the legislature to enact,and contem¬ 
plates that , a judge shall not accept any office or po¬ 
sition, governmental or other, which interferes with 
the performance of his duties as a judge, unless by 
reason of public exigency.*^® It cannot be waived 
by stipulation of the partie?.^^ A provision of this 
character must be given effect in its entirety,^2 and 
the term ''office’^ in its context must be given its 
broad meaning, so as to effectuate the apparent in¬ 
tent of the prohibition.'^® Emolument is not an in¬ 
dispensable element of office within the prohibi- 
tionJ4 Such provisions do not prohibit one of the 
judges of a court frbin serving as acting judge of 
another court created by statute nor do they pre¬ 
vent a judge from assuming, ex officio, duties of an- 
oth^ position which to some extent are ministe- 
rial.7® The determination of an issue of fact after 
hearing and considering the evidence is a judicial 
function, and not within a prohibition that no per¬ 
son charged with the exercise of judicial powers 
shall exercise legislative powers-^T 

A provision that judges shall not hold any other 
office of public trust does not prohibit the exercise 
of a function which is merely transient, occasional, 
or incidentalbut no hard and fast rule can be¬ 
set down,79 and, even though the duties of pother 
office or employment are purely transient and oc¬ 
casional-in character, they may be incompatible with 
judicial duties if they will, or may, reasonably tend 
to interfere with the due administration of the 
law.80 Under a provision that a judge shall not | 


hold any other office of profit or trust under author¬ 
ity of the state or the United States, a judge in¬ 
ducted into the military service of the United States 
holds an office of trust and profit under the United 
States regardless of his post or station in such serv- 
ice,®^ and, accordingly, it has been held that he may 
not be an officer in the army of the United States 
and a judge in the state at the same time.®® 

Ineligibility during term of judgeship. Under 
some provisions a judge is disqualified to hold any 
other office or appointment during the term for 
which he was elected judge.®® In some jurisdic¬ 
tions, it has been held liat, if the term of the other 
office does not begin until after expiration of the 
office of judge, a judge may, while such, be law¬ 
fully elected to the other office;®^ but, in other ju¬ 
risdictions, it has been held that the removal or res¬ 
ignation of a judge from the office does not render 
him eligible to another office, and that he cannot ac¬ 
cept another office until the prescribed term of his 
judgeship expires.®® 

A constitutional provision making judges ineligi¬ 
ble to any other office or public employment than 
a judicial office or employment during the term for 
which they shall have been elected or appointed re¬ 
lates exclusively to public office or public employ¬ 
ment, as distinguished from a purely private office 
or private employment,®® and to state offices or em¬ 
ployments,®'^ and has been held to have no applica¬ 
tion to offices under the federal authority,®® or to a 


—lii rd Opinion of the Justices, su¬ 
pra. 

eo. N.T.—Matter of Deuel, 111 N. 
T.S. 869, 127 App.Dlv. 640—Matter 
of Deuel, 98 K.T.S. 297, 112 App. 
Dlv. 99. 

33 C.J. p 935 note 99. 

70. Mass.—^In . re Opinion of the 
Justices, 29 N.E.2d 738, 807 Mass; 
613. 

71. N.T.—Qountryman v. Norton, 21 

Hun 17. . 

7a. N.J.—In re Hess, 26 A.2d 277, 
m N.J.Law 887. 

Praotloal constrootioii. imavailliL^ 
Constitutional provision that no 
lustlce of the supreme court; or 
“judge of any other court,** should 
be entitled to seat in senate or gen¬ 
eral assembly, is so clear and unam¬ 
biguous as to preclude adoption of 
practical construction placed on 
quoted language—^Rogers v. Tag¬ 
gart, 194 A. 164,118 N.J.Law 642. . 

73. T;enn.—^Fra^er v, Blmor^ 173 
S.W.2d 563, 180 Tenm, 232. 

Court reporter 

(1) The position of. supreme court 


reporter is not . a public office with¬ 
in constitutional jprovisions prohibit¬ 
ing justices of the supreme court 
flrom holding any other public of¬ 
fice.—Tipton v. Sands, 60 P.2d 662, 
103 Mont 1. 

(2) Statute abolishing office of su¬ 
preme court reporter and transfer¬ 
ring aU duties of reporting decisions 
to supreme court Justices was not 
violative of such provision,—^Tipton 
V. Sands, supra. 

74. CaL—Abbott v. McNutt 22 P. 

2d 610, 218 CaL -226, 89 A.L.R. 1109. 
76, Ohlo.-^tate v. Ritchie, 119 N. 

B. 124, 97 Ohio St 41—Derhammer 
V. Board of Com’rs of Medina 
County, Com.PL, 83 N.B.2d 400. 

Or.—Holman v. Lutz, 284 P. 825, 132 
Or. 186. 

76, Nev.—State v. Stevens, 116 P. 
601, 34 Nev. 128. 

77, U.S.—Deo Moines Water Co. v. 
Des Moines, Iowa, 206 P. 657, 124 

C. C.A. 446. 

78, N.T.—People v. .Bard, 108 N.B. 
140, 209 N.T. 304—People v, Wil- 
mot 217 N.T.S. 477, 127 Misc. 791. 

46 C.J. p 948 note 26. 
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r79. Cal.—Abbott v. McNutt, 22 P,2d 
610, 218 Cal. 226, 89 A.L.R. 1109. 

8a CaL—Abbott v. McNutt, supra. 

81, Tenn.—^Frazier v. Elmore, 173 S. 
W.2d 663, 180 Tenn. 232. 

82, Ohio.—State ex rel, Witten v, 
Ferguson, 76 N.E.2d 886, 148 Ohio 
St 702. 

83, W.Va.—Old Dominion Bldg., etc., 
Ass*n V. Sohn, 46 S.E. 222, 64 W. 
Va. 101, 

46 aj. p 603 note 31 [f]. 

34, Ind.—Smith v. Moore, 90 Ind. 
294. 

83 C.J, p 936 note 10—46 CJ. p 944 
note 28. 

85, Kan.—State v. Cobb, 2 ISUin. 32, 

88, CaL—Abbott v. McNutt, 22 P.2d 
610, 218 Cal. 226, 89 A.L.R. 1109. 

Effect of provisions forbidding officer 
to engage in occupation or busi¬ 
ness see infra subdivision b (8) of 
this section. 

87. CaL—People v. Sischo, 144 P.2d 
786, 23 CaL2d 478. 

88, CaL—^People v. Sischo, supnu 
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judge'who accepted an appointment in the military 
service of the United States and it does not ren¬ 
der a judge ineligible for the office of senator or 
representative in congress during the term for 
which he was elected as judge;®® but there is au¬ 
thority holding that the office of United States sen¬ 
ator is included within the prohibition.®^ A provi¬ 
sion that a district judge shall not be eligible to any 
other office during the term for which he is elected, 
except that of judge of the supreme court, does not 
apply to a temporary position,®® A statute making 
it unlawful for designated members of the judiciary 
to become candidates for elective office during their 
respective terms and until a prescribed time there¬ 
after has been held unconstitutional as adding ad¬ 
ditional qualifications to those specified in the con¬ 
stitution.®® 

Adding to jurisdiction or duties of judges. Stat¬ 
utes conferring on judges already in office addition¬ 
al jurisdiction or imposing additional duties on 
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them are not in violation of a constitutional provi¬ 
sion that they shall hold no other office.®^ 

Judiciary office^ within a constitutional provision 
rendering the holder of another office ineligible to 
appointment to any judiciary office rinder the state, 
is an office pertaining to the administration of jus¬ 
tice or the courts,®® and includes the office of city 
grand juror.®® 

(3) Membership in Legislature 

Under some constitutional provisions a member of 
the legislature Is precluded from holding or being ap¬ 
pointed to other designated offices at the same time, or 
from receiving any civil appointment within the state 
during the term tor which he is elected. 

Under some constitutional provisions a member 
of the legislature is precluded from at the same time 
holding or being appointed to other designated of¬ 
fices,®*^ such, for example, as “atiy civil office under 
this state,”®® ‘‘any civil office under the govem- 


Cal.—^People v. Siscbio, supra. 


supra. 

oath not to aoospt nonjudlolal offlos 
Circuit judge who took prescribed 
oath not to accept other nonjudicial 
office during term wa.s held not dis¬ 
qualified from holding office of rep¬ 
resentative in congress during , term 
he was elected as circuit judge.— 
Bkwall V. Stadelman, 80 P.2d 1037, 
14-6 Or. 489. 

ai. Wis.—State V. McCarthy, 88 N. 

W.2d 679, 255 Wis. 234. 

Acceptance as violation of provisions 
and oaths 

Circuit court judge by accepting 
and holding office of United States 
senator during term for’ which he 
was elected circuit judge violated 
state constitution and statutes, and 
in so doing, violated his oath as a 
circuit judge, and as an attorney.— 
State V. McCarthy, supra. 

S2. U.S.—Des Moines Water Co. v. 
Des Moines, Iowa, 206 F. 667, 124 
C.C.A. 446. 

dS. Bel.—^Buckingham v. State ex 
rel. Killoran, 35 A.2d 903, 8 Terry 
405. 

Statute oonstmed 

j>el.—^Buckingham v. State ex rel. 
Killoran, supra—State ex rel. Ro¬ 
man V. Tatnall, 82 788, 8 

Terry 828. 

S4. Or.^-dorpns arnxis cited in Hol¬ 


man V. Lutz. 284 P. 825, 827, 182 
Or. 185. 

Tenn.—^Powers v. Wiseman, 67 S.W. 

2d 142,167 Tenn. 140. 

Tex.—^Bucaline Medicine Co. v. 

Standard Inv. Co., Civ.App., -26 S. 
W.2d 269, error refused. 

,33 C.J. p 985 note 13. 

Conferring on judges other than 
judicial duties or powers see Con¬ 
stitutional Law §§ 161-165. 

,96. Vt.—State V. Levy, 34 A.2d 870, 
113 Vt. 874. 

96. Vt.—State v. Levy, supra. 

97. S.C.—Ashmore v. Greater Green¬ 
ville Sewer Bist., 44 S.B.2d 88, 211 
S.C. 77, 178 A,L.R. 897. 

Membership in body creating office 
see supra § 21. 

Held not appointment to office 
K.J.—Wilentz ex rel. Golat v. Stan-I 
ger, 80 A2d 885, 129 N.J.Law 606. 
Board of elections 

(1) The right of a member of the 
general assembly, if appointed, law¬ 
fully to hold such office is the same, 
if such right exists at all, whether 
the appointee has resigned from the 
general assembly or whether he has 
resigned, but his successor heus not 
been duly elected and'Qualified, since 
a duly elected member of the general 
assembly remains a mem'ber thereof 
until his successor is duly elected 
and qualified.—^In re Opinion of the 
Justices, RL, -21 A.2d 267. 

(2) The public office held by a 
member of the general assembly is 
incompatible with office, of an origi¬ 
nal member of the board of elections. 
—^In re Opinion of the Justices, su¬ 
pra. 

98. Ark.— Fulkerson v. Refunding 
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Board, 147 S.W.2d 980, 201 Ark. 

967. 

46 C.J. p 944 note 81. 

‘‘Office,’’ as used in constitutional 
provision against dual office holding, 
embraces right to fees and emolu¬ 
ments belonging thereto and au¬ 
thority to exercise some part of the 
sovereign power in making, adminis¬ 
tering, or executing state laws.— 
State ex reL Biggs v. Corley, 172 A. 
416, 6 W.W.Harr., Bel., 186. 

Held olvU office under state 

(1> Membership on department^ 
administrative boards.—^In re Mem¬ 
bers of Legislature—^Appointment to 
Public Office, 10 Pa.Dist. & Co. 86, 

(2) Membership on state relief 
commission.—State ex rel. Nagle v. 
Kelsey, 55 P.2d 685, 102 Mont 8. 

(3) Office of collector of state 
revenue.—State ex rel. Biggs v. Cor¬ 
ley, 172 A. 416, 6 W.W.Harr.. Bel., 
186. 

(4) Office of member of board of 
fish and game commissioners.—State 
ex rel. Biggs v. Corley, supra. 

(5) Office of notary public.—State 
ex rel. Biggs v. Corley, supra. 

(6) Other illustrations.—Wood v^ 
Miller, 242 S.W. 673, 164 Ark. 818-^ 
46 C.J. p 944 note 81. 

Held not oivil office nnder state 

(1) Membership on temporary 
coipmlssions.—^In re Temporary 
Commissions, 9 Pa.Blst & Co. 816. 

(2) Office of secretary of the state 
board of charities.—State ex reL 
Biggs V. Corley, 172 A. 416, 6, W.W. 
Harr., Bel., 18.6. 

(3) Office of supervisor of bureau 
of weights and measures of city.— 
Bmhardt v. Wilson, 20 Pa.Bist. A 
Co. 608, 
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90. Ariz.—Stockton v. McFarland, 
106 P.2d 828, 56 Ariz. 188. 
lEbeason for rule 

A state, through its constitution, 
cannot add to, or take away from, 
qualifications for a member of con¬ 
gress prescribed by the federal Con¬ 
stitution.—Stockton V. McFarland, 
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merit,”9® or "oifice, trust or cmplo 3 mient under this 
state,or from receiving any civil appointment 
within the state from the governor or any other 


state authority during the term for which he is 
elected but under a constitutional provision that 
no person holding any civil office of profit or trust 


(4) Position of division cMef field 
deputy of the income tax department 
of state treasurer’s office.—^Hudson v. 
Anneax, 75 P.Sd 587, 101 Colo. 650. 

(6) Other Illustrations.—^Baird v. 
Lefor, 201 N.W. 997, 62 N.D. 156, 38 
A.L.R. 807—46 C.J. p 944 note 31. 
99. U.S.—^Padron v. People of Puer¬ 
to Blco ex reL Castro, C.C.A.Puer- 
to Rico., 142 F.2d 508. 

Purpose of provision was to pre¬ 
clude lesrislative members from hold¬ 
ing any appointive office or employ¬ 
ment in or under any subdivision 
of the government by the holding 
of which his independent action as 
legislator might be influenced or 
affected.—Padron v. People of Puer¬ 
to Rico ex reL Castro, supra. 

Bedulsites of ^‘elvil office,” within 
constitutional inhibition, are con¬ 
tinuity, creation by constitution or 
legislature, or their authority, pos¬ 
session of governmental power, 
definition of powers and duties by 
legislative authority, and Independ¬ 
ence unless controlled by superior 
officers according to legislative au¬ 
thority.—State ex reL McIntosh v. 
Hutchinson, 59 P.2d 1117, 187 Wash. 
61, 105 A.Ii.R. 1234. 

Held olvU office under gwenimeut 
Office of secretary of the capital 
of Puerto Rico, the holder of which 
is also the city clerk of San Juan.— 
Padron v. People of Puerto Rico ex 
rel. Castro, iC.C.A.Puerto Rico, 142 F. 
2d 508. 

Held not civil officer 
District manager of Works Prog¬ 
ress Administration appointed . by 
state director thereof under au¬ 
thority of Federal Emergency Relief 
Act.—State ex rel. McIntosh v. Hut¬ 
chinson, 59 P.2d 1117, 187 Wash. 61, 
105 A.L..R. 1234. 

CaL—Satterwhite v. Garrison, 168 
P. 1053, 84 CalJlpp. 734. 

46 C.J. p 944 note 32. 

The purpose of provision was to 
prevent the acceptance by a legis¬ 
lator of any position under the state, 
whether an office or merely employ¬ 
ment, which creates the opportunity 
for private aggrandizement, pecuni¬ 
ary in nature or otherwise.—Parker 
V. Riley, 113 P.2d 873, 18 CaL2d 
83, 134 A.L..R 1405.. 

"Appointnieiit” 

•Under constitutional provision pro¬ 
hibiting appointment of members of 
state senate or assembly to state of¬ 
fices and excepting elective offices 
from application of provision, an of¬ 
fice Is acaulred “by appointment” in 
exercise by appointing authority of a 
delegated power.—Carter v. Com¬ 
mission on Qualifications of Judicial { 


Appointments, 93 P.2d 140, 14 Cal.2d 
179. 

“Bleotion” 

(1) Under constitutional provision 
prohibiting appointment of members 
of state senate or assembly to state 
offices and excepting elective offices 
from application of provision, an 
office is acaulred “by election” as the 
direct choice of all members of class 
or body from whom choice can be 
made.—Carter v. Commission on 
Qualifications of Judicial Appoint¬ 
ments, supra. 

(2) The provision prohibits ap¬ 
pointment of members of state sen¬ 
ate and assembly to “appointive of¬ 
fices,” and did not prevent appoint¬ 
ment of a member of state senate to 
fill vacancy in elective office of asso¬ 
ciate justice of the supreme court.— 
Carter v. Commission on Qualifica¬ 
tions of Judicial Appointments, su¬ 
pra. 

(8) Under constitutional provi¬ 
sions that a justice of the supreme 
court may file a declaration of can¬ 
didacy for election to succeed him¬ 
self, that when such a declaration is 
filed name of no other candidate shall 
be placed on ballot, that electorate 
shall vote as to whether such candi¬ 
date should be elected, and that 
governor shall appoint suitable per¬ 
sons to fill vacancies, office of as¬ 
sociate Justice of the supreme court 
is an “elective office” and not an 
“appointive office,” as respects con¬ 
stitutional provision prohibiting ap¬ 
pointment of members of state sen¬ 
ate or assembly to appointive state 
offices.—Carter v. Commission on 
Qualifications of Judicial Appoint¬ 
ments, supra,. 

(4) Office of dty councilman is 
office filled by election by the people 
within provision.—^Budway v. Holli- 
baugh, 157 P.2d 30, 68 Cal.App.2d 
473. 

Provision applicate only to new of¬ 
fice or tnurt | 

(1) State legislators could be 
members of the commission on in¬ 
terstate co-operation without viola¬ 
tion of such constitutional provision 
which clearly implies that the pro¬ 
hibition is directed at the conferring 
of any other office, trust or employ¬ 
ment upon a member of the legisla¬ 
ture.—Parker T. Riley, 113 P.2d 873, 
18 Cal.2d 83, 134 A.L..R 1406. 

(2) Statute providing for creation 
of such commission and providing 
for membership therein by state 
legislators is not unconstitutional as 
providing for any new office, trust, 
or employment for legislative mem¬ 
bers of commission.—Parker v. Riley, 
supra. 


(3) Where a statute merely makes 
available new machinery and new 
methods by which particular legis¬ 
lators may keep themselves informed 
on specific problems, it cannot be 
said to have imposed on them any 
new office or trust within constitu¬ 
tional provision.—^Parker v. Riley,, 
supra. 

Held not ofiice, trust, or employment 
under state 

Cal.—^Leymel v. Johnson, 288 P. 868, 
105 Cal.App. 694. 

2. Mich.—^Murtha v. Lindsay, 153 
N.W. 246, 187 Mich. 79. 

46 C.J. p 944 note 33. 

The words <<any civil appoint¬ 
ment,” as thus used, are very broad, 
and Include any placing in civil 
office or public trust, pertaining to 
the exercise of the powers and au¬ 
thority of the civil government of 
the state, not reasonably incidental 
to the performance of the duties of 
a member of the legislature, as dis¬ 
tinguished from a military oftlee or 
a mere employment or hiring on con¬ 
tract, express or implied.—People v. 
Tremaine, 168 N.B. 817, 252 N.T, 
27. 

Purpose of provision 
The provision is designed primar¬ 
ily to prevent legLslators from hold¬ 
ing other remunerative civil posi¬ 
tions, often requiring them to per¬ 
form duties wholly Incompatible 
with the public service they were 
•chosen to render.—Gillespie v. Bar¬ 
rett, 16 N.B.2d 613, 368 111. 612, 
Nature of appointment 
In order to violate provision, ap¬ 
pointment must be of a permanent 
nature, and must lend itself to per¬ 
sonal aggrandizement with opportu¬ 
nity for private gain, pecuniary or 
otherwise.—Gillespie v, Barrett, su¬ 
pra. 

Prevision applies to elections 
Mich.—^Attorney General ex rel. Cook 

V. Burhans, 7 N.W.2d 876, 304 Mich. 
108—^Fyfe V. Kent County, 112 

W. 726, 149 Mich. 849. 

Begents of state university held 

state officers within provision and 
a member of the state senate is in¬ 
eligible to office of Regent—^Attorney 
General ex rel. Cook v. Burhans, 7 N. 
W.2d 370, 304 Mich. 108. 

Held not within provision 

<1) In general.—^Lodge r. Clerk 
Wayne County, 119 N.W. 678, 166 
Mich. 426—46 CJ. p 944 note 33 [dj. 

(2) Appointment to Gettysburg 
Memorial commission, Golden Gate 
Exposition commission, and New 
York World's Fair commission, to 
serve without salaries.—-Gillespie v. 
Barrett 15 N.B.2d 518, 868 XU. 61A 
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under the state except justices of the peace shall be 
eligible as senator or delegate, a person holding at 
the same time the office of senator and justice of 
the peace is not ineligible for either office notwith¬ 
standing a general provision in the Declaration of 
Rights that no person should hold at the same time 
more than one office of profit created by the con¬ 
stitution or laws of the state.^ A prohibition against 
a legislator’s being ^'appointed” to a civil office not 
only runs directly against the appointing power, but 
also means that members of the legislature are in¬ 
eligible for appointment,^ but it does not prevent 
his election to office,® 

Constitutional provisions to the effect that mem¬ 
bers of the legislature shall be ineligible to other 
state offices during the term for which elected are 
mandatory,® and the words used therein should be 
given their ordinary and inherent meaning.^ Al¬ 
though there is authority holding that a constitu¬ 
tional amendment prohibiting the appointment of a 
member of the state legislature to any civil office 
or employment operates prospectively and does not 
render invalid an appointment legally made prior to 
the adoption of the amendment,® a prohibition may 
be construed to apply to a member of the legislature 
whose term began prior to its adoption,® and al¬ 
though, before such time, he was holding both of¬ 


fices,^® and the disability does not cease until the 
expiration of the full period of time for which the 
member was efected.^^ Such a prohibition cannot 
be evaded by a resignation during the term,^® even 
though the resignation is before the provision be¬ 
comes effective.^®* The lieutenant governor is not a 
senator within a provision that a senator shall not 
be appointed to any civil office during his term.^^ 

Assignment of new duties. Provisions disquali- 
f 3 H[ng members of the legislature from other offices 
do not prohibit the assigning of special duties to 
members of the legislature.^® 

Eligibility to legislature. A constitutional provi¬ 
sion that no person holding any office under the 
United States or state or any county office shall be 
eligible to the legislature deals with the eligibility 
of persons holding office to become candidates for 
^e legislature,^® and does not preclude one who 
has been chosen to the legislature from being a 
candidate for another office and, where one is 
ineligible to the general assembly because of hold¬ 
ing a state office at the time of his election, the fact 
of his ineligibility does not work an ouster from 
his first office, but only affects his right to take a 
seat as a member of iht general assembly.^® On 
the other hand, a provision that no officer of a des¬ 
ignated class shall be entitled to a seat in the legis- 


(3) Appointment as county school 
commissioner.—^Weza v. Auditor 
General, 298 N.W. 368,. .297 Mich. 
686 . 

(4) Appointment hy a constitution¬ 
al hoard of live, of which governor 
is ex officio member.—State ex rel. 
Struts V. Stray, 281 N.W. 88, 68 N.D. 
498, followed in Stray v. Baker, 281 
N.W*. 86, 68 N.D. 606. 

Appointment hy legislature 

As much of appropriation bills as 
confers power, on chairman of legis¬ 
lative committees to participate with 
governor in approving segregation of 
appropriations was held invalid.— 
People V. Tremaine, 168 N.B]. 817, 
262 N.Y. 27. 

3. Md.—'Kimble v. Bender, 196 A. 
409, 178 Md. 608. 

4. *Cr.S. —^Padron v. People of Puerto 
Rico ex rel. Castro, C.OAuPuerto 
Rico, 142 !F.2d 608. 

5. Colo.—Carpenter v. People, 6 P. 
828, 8 Colo. 116. 

6. Miss.—Shelby v. Alcorn, 36 Miss. 
273, 72 Am.D. 169. 

Statute held nnoonstitiitlonal in 
creating road commission and ap¬ 
pointing to commission a member of 
general assembly.—State v, Phillips, 
21 S.W.2d 4, 169 Tenn. 546. 


Bleottve offioe 

(1) Under constitutional provision 
that no member of general eussembly, 
during term for which he shall have 
been elected, shall be elected by gen¬ 
eral assembly to any civil office of 
profit and provision that corporation 
commissioners shall be elected by 
general assembly but that Gk)vemor 
shall appoint oiualifled person to fill 
vacancy subject to confirmation by 
general assembly, member of gen¬ 
eral assembly was not aualifled to be 
elected to be a member of corpora¬ 
tion commission and he was not a 
qualified person to fill vacancy there¬ 
on, which occurred before expira¬ 
tion of term for which he had been 
elected as member of general assem¬ 
bly, and his appointment to the of¬ 
fice was void ab initio.—Norris v. 
GUmer, 82 S.B1.2d 88, 188 Va. 367. 

<2) A member of state corporation 
commission holds an '^elective office'* 
withdu constitutional provision.— 
Norris v. Gilmer, supra. 

7. Tenn.—State v. PhilUps, 21 S.W, 
2d 4, 159 Tenn. 646. 

8. N.D.—State ex rel. Struts v. 
Stray, 281 N.W. 83, 68 N.D. 498, 
followed in Stray v. Baker, 281 N. 
W. 86, 68 N.D. 606. 

9. CaL—Satterwhite v. Garrison, 168 
P. 1068, 84 Cal.App. 784—Cheno- 
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weth V. Chambers, 164 P. 428, 83 
CaLApp. 104. 

46 C.J. p 944 note 84. 

10- Cal.—Satterwhite v. Garrison, 
168 P. 1053, 84 CaLApp. 784— 
Chenoweth v. Chambers, 164 P. 428, 
33 C£a.App. 104. 

11. (^1.—Chenoweth v. Chambers, 
supra. 

46 C.J. p 944 note 36. 

12. Fla.—^In re Advisory Op. to Gov¬ 
ernor, 118 So. 918, 94 Fla. 620. 

Okl.—^Baskin v. State, 282 P. 388, 
107 Okl. 272, 40 A.L.R. 941. 

69 C.J. p 126 note 61. 

13. CaL—Chenoweth v. Chambers, 
164 P. 428, 33 Cal.App. 104. 

14. Ark.—Sparling v. Refunding 
Board, 71 S.W.2d 182, 189 Ark. 189. 

18. N.Y.—People v. Tremaine, 168 
N.B. 817, 262 N.Y. 27. 

46 C.jr. p 944 note 40. 

15. Mich.—Lodge v. Clerk Wayne 
County, 119 N.W. 578, 165 Mich. 
426. 

Tex.—^Burroughs v. Lyles, 181 S.W. 
2d 570, 142 Tex. 704. 

17. Mich.—^Lodge v. Clerk Wayne 
County. 119 N.W. 678, 165 Mich. 
426. 

18. Ga.—^McWilliams v. Neal, 61 N. 
B. 721, 130 Ga. 738, 14 AnmCas. 
626. 
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lature, but .on being elected and taking his seat his 
office shall be considered vacant, does not render 
such officer ineligible for election to the legisla¬ 
ture, but merely provides that on taking a seat in 
that body he shall be considered as having vacated 
the incompatible office.^^ 

(4) Offices of Executive Department 

Constitutional provisions making officers of the execu¬ 
tive department Ineligible to any other state office during 
the time for which they shall have been elected have been 
construed to prohibit such officers from becoming candi¬ 
dates for any other state, office during the period for 
which they were elected or appointed. 

Constitutional provisions to the effect that none 
of the officers of the executive department shall be 
eligible to any other state office during the time for 
which they shall have been elected have been con¬ 
strued to prohibit the officers mentioned from be¬ 
coming candidates for any other state office during 
the period for which they were elected or appoint- 
ed.20 

(5) Offices in Different Departments of Gov¬ 

ernment 

An officer of one department of the government may 
be prohibited from holding office in another department 
by express constitutional or statutory provisions or by 
provisions Intended to secure the distribution of the 
three powers of government among the three depart¬ 
ments of government. 

Constitutional and statutory provisions prohibit¬ 
ing an officer of one department of the government 
from holding office in another department are con¬ 
strued in such a manner as to carry out their in¬ 
tent Such an incompatibility, moreover, is often 
inferred from the common provisions in the state 


constitutions intended to secure the distribution of 
the three powers of government among the three 
departments of governments^ 

(6) Offices in Same Department of Govern¬ 

ment 

Under the provisions of some constitutions no per¬ 
son may hold or perform the duties of more than one 
office in the same department of the government at the 
same time, but such provision does not forbid one hold¬ 
ing a state Judicial office from accepting a municipal 
Judicial office. 

, Under the provisions of some constitutions no 
person may hold or perform the duties of more 
than one office in the same department of the gov¬ 
ernment at the same time.23 Such a provision does 
not forbid one holding a state judicial office from 
accepting a municipal judicial office.24 

(7) Other Lucrative Offices or Offices of 

Trust, Honor, Profit, or Emolument 

(a) In general 

(b) Application to other than state or 

constitutional offices 

(c) Consolidation of offices and imposi¬ 

tion of new duties 

(a) In General 

The holding of more than one office may be prohibited 
by constitutional or statutory provisions that the same 
person shall not hold two lucrative offices, or offices of 
profit, or of trust or profit, or of honor or profit, or 
of emolument. 

The holding of more than one office may be pro¬ 
hibited by constitutional or statutory provisions that 
the same person shall not hold two lucrative of- 


19. 1T.J.—^In re Hess, ^6 A.2d 277, 

12S N.J.Law 887. 

aa Neb.-^tate ex reL Howard v. 

Marsh, 21 N.W.2d 503, 14S Neb. 

750, 

69 C. j. p 125 note 64. 

What eoiurtltates ereontlve depart- 
soent and officer 

(1) The department of agriculture 
and Inspection is an executive de¬ 
partment of the state and' director 
of such department is an executive 
officer: wit^Lin, meaning of constitu¬ 
tion.—State ex .rel. Howard v. Marsh, 
supra. 

(2) The liquor control commission 
is not an executive department; nor, 
are the commissioners heads of 
^ecuUye departments or executive 
officers within meaning of p;rovlsl6n 
of toe constitution.—State ex rel. 
Johnson v. Chase, 25 N.W.2d 1, 147 
Neb. 758. 

(8) The fact that the Liquor Con- 
(xol Act creating^ the offices of liq¬ 
uor cbntrol commissionei's was 
passed by a majority of the mem¬ 


bers of the legislature, sufficient to 
create an executive state office un¬ 
der toe constitution, did not indicate 
that the legislature intended to cre¬ 
ate a new executive department of 
the government within contempla^- 
tlon of constitutional provision.— 
State ex rel. Johnson v. Chase, su¬ 
pra. 

FMvlslon held to preolude 

(1) Director of department of 
agriculture and Inspection from be¬ 
coming an officer was candidate fof 
governor during term of director's 
appointment—State ex rel. Howard 
V. Marsh. 21 N.W.2d 603, 146 Neb. 
760. 

(2) Lieutenant governor during 
his term froih becoming candidate 
for election to toe governorship for 
the succeeding term.—State v. Walt, 
146 N.W. 1048, 95 Neb. 806. 

91. La.—State v. Coulon, 8 So.2d 

841, 197 La. 1068. 

46 C.J. p 944 note 48. 

Xiooal sabdivisioxis and boards cre¬ 
ated by legislative department of 

144 


state government are not ‘‘depart¬ 
ments of state govommont" within 
meaning of statute making it unlaw¬ 
ful for any person holding an office 
In one of the departments of gov¬ 
ernment of the state to hold another 
office in the same or another depart¬ 
ment or in any parish, municipality 
or board, commission or subdivision 
of the state,—State v, Coulon, supra. 
22. Ark.—^Fulkerson v. Refunding 
Board, 147 S.W.2d 980, 201 Ark. 
957. 

ni.— People V. Bott, 261 Hl.App. 261. 
W.Va.—State v. Huber, 40 S.I0.2d 11, 
129 W.Va. 198, 168 A.L-R, 808. 

46 C.J. p 944 note 44. 

Smployxzieat of legislators by 
highway department was held In¬ 
compatible.—Saint V. Allen, 126 So. 
648, 169 La. 1046. 


Ara.—jnarsnaii v. Holland, 270 
S.W. 609, 168 Ark. 440—State v. 
Townsend, 79 S,W. 782, 72 Ark. 
180, 2 Ann.Cas. 377. 

46 C.J. p 945 note 46. 


24. Ark.—State v. Townsend, supra. 
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fices,25 or offices of profit,26 or o-f 'trust or profit,27 
or of honor or profit,22 or of eniolument,^® or that 
one holding a lucrative office xinder the United 
States or any other power shall not be eligible to 


any civil office of profit under the state^*^ or that 
one holding an office of profit,or honor or prof¬ 
it,22 or, under other 6ircumstances, that one holding 


25. Terin.—^Boswell v. Powell, 48 S. 
W.2d 496, 163 Tenn. 445—State v. 
SlaiTle; 89 S.W. 326, 115 Tenn. 836. 
46 C.J. p 946 note 48—11 C.X p 865 
note 8 [f]. 

Zuoratlve office 

A lucrative office is one whose pay 
Is affixed to the performance of Its 
duties. 

Or.—Holman LiUtz, 284 P. ^25, 132 

Or. 186. 

Tenn.—State v. Slagrle, 89 S.W. 826, 
115 Tenn. 336. 

Held luomtlye offices within pxobihi. 
tlon 

(1) In generaX-^harp v. State, 99 
N.B. 1072, 54 IhdApp. 182—46 C.J. 
p 603 note SI [dl, p 945 note 48 [b] 
—66 ex p 801 note 61 [b]. 

(2) Offices of attorney general and 
United States senator.—'Kelly v. 
Woodlee,. 133 S.W.2d 473, 176 Tenn. 
181, rehearing denied 135 S.W.2d 649, 
176 Tenn. 181. 

amitft gy servloe 

Induction into army as a noncom¬ 
missioned soldier does not interfere 
with inductee's right to hold a state 
office.—State ex rel. Kopinski v. 
Grzeskowlak, 69 N.13.2d 110, 223 Ind. 
189. 

29, Tex.—^Eastland County v. Hazel, 
Clv.ApPn 288 S.W. 518. 

46 C.X p 945 notes 49, 64 M. 
Compensation 

Proposed law relating to creation 
of war emergency council consisting 
of governor and eight members of 
legislature if enacted would violate 
constitutional provision prohibiting 
any person from holding two ''offices 
, of profit” at one time under the 
state, with certain exceptions, be¬ 
cause of provlsiona of the proposed 
law providing compensation for 
members of the council.—Opinion of 
the Justices, 13 So.2d 674, 244 Ala. 
. 886 . 

27. N.C :—Harris v: Watson, 161 S. 

E. 216; 201 n: 0. 681, 79 AL.K 441. 
46 C.X p 946 notes 60, 64 [d]. 

2a S.C.—Ashmore v. , Greater 

Greenville Sewer Dlst; 44 S.lL.2'd 
88, 211 S.C. 77; 178 AX.B. S9T. 

46 C.X p 945 note.54 [d]. 

20. Tex.—^Thomas' v. Abernathy | 
County Line independent School 
Diet., CaV.App;, m S.W. 812. 

46 C.X p 946 notes 61, 64 [1], p 60S 
note 81 [b]. 

' Smolument 

The term "etaolument” is to be in¬ 
terpreted to 'mean a pecunlcuy profit, 
gain, or advantage.—Thomks v. 
Abernathy County Line , Independent 
School Dist, Tex.Clv.Ai)p,, 278 S.W. 

67 C.J.S.—10 


312—Irwin v. State, 177 S.W.2d 970, 
147 Tex.Cr. 6. 

ISambershlp oat juvenile board held 
not '^pnblio offloa” 

Tex.—Jones v. Alexander, 69 S.W.2d 
1080, 122 Tex. 828. 

^‘Offioers” 

A city policeman and a deputy 
sheriff are "officers” within meaning 
of constitutional provision that no 
person shall hold or exercise at the 
same time more than one civil of¬ 
fice of emolument—^Irwin v. State, 
177 S.W.2d 970, 147 Tex.Cr. 6. 
Soldiag office not of eminment . 

(1) A school trustee who receives 
no pay does not hold a "civil office 
of emolument” within an inhibition 
against more than one office.— 
Thomas v. Abernathy County Line 
Independent School Pist, TexClv. 
App., 278 S.W. 312. 

(2) Defendant auallfying as dty 
tax assessor was held not to have 
vacated office as school trustee.— 
State V. Martin, Tex.Clv.App., 61 S. 
W.2d 815. 

Offices held witbin prohibition 

(1) OfiELce of city policeman re¬ 
ceiving compensation for services 
rendered and of deputy sheriff de 
jure or de facto.—Irwin v. State, 
177 S,W.2d 970, 147 Tox.Cr. 6. 

(2) Office of tax collector of 
school district and office of county 
tax collector.—^Pruitt v. Glen Rose 
Independent School Dist. Ho. 1, 84 
S.W.2d 1004, 126 Tex. 45, 100 AL.R. 
1168, 

OLty assessor and collector assess¬ 
ing taxes of school district as re¬ 
quired by statute creating district 
was not attempting to hold two. of¬ 
fices of emolument, and therefore as¬ 
sessment was not void.—^Flrst Bap¬ 
tist Church V. City of Fort Worth, 
Tex.Oom.App., 26 S.W.2d 196. 

30, Cal.—Crawford v. Dunbar, 52 
Cal. 86. 

46 C.X P 946 note 62—11 C.J. p 797 
note 77 [a] (4). 

Purpose of provision is to pro¬ 
hibit conjunction of federal and 
state office of profit in. same person, 
without any condition whatever, that 
Is, to prevent dual office holding by 
one person under two separate and 
distinct gover^ents ^d separation 
of allegiance Justly due one govern¬ 
ment by its officers from that due 
to another power.-*^MdCoy' v. Boiurd 
of Sup'rs of Los Angeles County, 
114 P.2d 569,18 CaL2d 193. 

Military seMce ■ ' ' 

’ (1) The' constitutional provision 
cannot be applied sC aS to discourage 

14S 


public employees from rendering 
military or naval service, deter them 
from answering or inducing them 
to evade call to such service, or Im¬ 
pede federal government's efforts to 
mobilize citizenry to meet major 
emergency.—^People v. Slscho, 144 P. 
2d 786, 23 CaL2d 478—McCoy v. 
Board of Sup'rs of Los Angeles 
County, 114 P.2d 569, 18 Cal.2d 193. 

(2) Such provision was inapplica¬ 
ble to state officer whose holding of 
office was suspended while he was 
rendering services in . the United 
States Armed Forces.—^People v. 
Slscho, supra—^McCoy v. Board of 
Sup'rs of lios Angeles County, su¬ 
pra. 

(8) Officer, not performing duties 
or exercising powers of his office, or 
claiming or drawing compensation 
as such officer while on leave of abr 
sence, granted during active naval 
and marine corps ser^dce, Is not 
holding or claiming eligibility to 
"civil office of profit und^ this 
state” within constitutional provi¬ 
sion, but his occupancy or holding of 
such office is suspended.—^McCoy v. 
Board of Sup'rs - of Los Angeles 
County, supra. 

31. Mo.—State ex rel. McGaughey 

V. Grayston, 163 S.W.2d 336, 849 

Mo. 706. 

When oflLolal-eleot becomes 

An official-elect becomes an "offi¬ 
cial" and "holds office” within con¬ 
stitutional provision on date when 
he qualifies according to law.—State 
ex rel. Blcuid v. St John, IS So.2d 
161, 244 Ala. 269. 
unitary servloe 

(1) The constitutional prohibition 
does not apply to a militiaman who 
enters the service of the United 
States In time of emergency or war. 
—State ex rel. McGaughey v. Grays¬ 
ton, 168 S.W.2d 336, 849 Mo. 790. 

(2) At the time of the adoption of 
the constitutional provision, a mil¬ 
itiaman was considered a "state 
trooper” even when called for na¬ 
tional duty, which meaning has not 
changed.—State ex rel. McGaughey v. 
Grayston, supra. 

Bmployimant as attorn^ for Koma 
Owners’ Loan Corporation was held 
employment under gbvOmment of 
United. States within, statute provid¬ 
ing .that no person shall be allowed 
to hold state office who accepts emol¬ 
uments under government of United 
States.—Commonwealth ex rel. Kelly 
V. Btouse, ITS :S*B. 37, 163 Va. 841. 

32. lU.—^Dickson v. People, 17 HI. 

191. 

46 biX p 946 note 68. ^ ' 
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an office of trust or profit^S under the United States feet positions which are not, strictly speaking, of- 
shall not hold any such office under the state. fices.^^ It is competent, however, for the leg- 

Such provisions are ordinarily held not to af- islature to prescribe a new meaning for the term 


IPwtiiOalar proTlsioiui oonstmed 

(1) Under provision prohibiting 
person holding any lucrative of^ce 
under the United States or the state 
or any foreign government from 
having a seat in the legislature, pro¬ 
vided appointments in the militia 
and the offices of notary public and 
Justices of the peace shall not be 
considered lucrative, and prohibiting 
any person holding any office of hon¬ 
or or profit under any foreign gov¬ 
ernment or under the government of 
the United States from holding any 
office of honor or profit under the 
state, the word “lucrative" only dis¬ 
qualifies for a seat in the legislature, 
but an office of profit or honor, 
whether or not lucrative cannot be 
held under one government and an¬ 
other office of profit or even of mere 
honor under the other government. 
—People ex rel. Cromer v. Village of 
Maywood, 45 N.E.2d 617, 881 IlL 337, 
certiorari denied Markham v. Peo¬ 
ple of State of Ill, ex rel. Cromer, 63 
S.Ct 864, 318 U,S. 783, 87 L.Bd. 1161. 
rehearing denied 68 S.Ct. 1026, 319 

U.S. 780, 87 1726. 

(2) The words “honor or profit" 
within constitutional provision in¬ 
clude any civil position in which a 
person is appointed to perform pub¬ 
lic functions, even though they may 
be administrative functions.—People 
ex reh Cromer v. Village of May- 
wood, 46 N.E.2d 617, 381 Ill. 887, cer¬ 
tiorari denied Markham v. People of 
State of Ill. ex rel. Cromer, 63 S.Ct. 
.854, 318 U.S. 788, 87 L.Ed. 1151, re¬ 
hearing denied 63 S.Ct. 1026, 319 U.S. 
.780, 87 L.Ed. 1726, 

(8) The offices of Justice of the 
peace and police magistrate are 
equally within exception of constitu¬ 
tional provision exempting from the 
prohibition against holding two of¬ 
fices, but the incumbents thereof are 
only permitted to occupy the office 
of member of general assembly and 
not any office of honor or profit un¬ 
der the United States government.— 
People ex rel. Cromer v. Village of 
Maywood, 45 N.B.2d 617, 381 HI. 337, 
certiorari denied Markham v. People 
of State of m. ex rel. Cromer, 63 S. 
Ot. 864, 318 US.. 783. 87 L.Ed. 1161, 
rehearing denied 63 S.Ct 1026, 819 
US. 780, 87 L.Ed. 1726. 

Office of oaptala 1 a imited States 
amiy and of poUoe uaglstmte of 
village are both positions of **honor 
OP profit" within constitutional pro- : 
vision.—^People ex reL Cromer v. Vil¬ 
lage of Maywood, 46 N.E.2d 617, 381 < 
IlL 337, certiorari denied Ma-r khATn ( 

V. People of State of Illinois ex rel. : 
Cromer, 68 S.Ct 864, 318 US. 788, 87 1 


Li.Ed. 1151, rehearing denied 63 S.Ct 
: 1026, 819 U.S. 780, 87 L.Ed. 1725. 

' 33, Ky.—Baker v. Dixon, 174 S.W. 
2d 410, 296 Ky. 279. 

N.C.—^In re Advisory Opinion, 89 S. 

B.2d 217, 226 N.C. 772. 

P«L—Commonwealth ex rel. Crow v. 
Smith, 23 A.2d 440, 843 Pa. 446— 
Commonwealth ex rel. Crow v. 
Smith, Com.PL, 89 Pjittsb.Leg.J. 
499, 4 Pay.L.J. 224, 88 Mun.L.R. 
9. 

Wis.—^Martin v. Smith, 1 N.W.2d 
163, 289 Wis. 314. 

“Office," as used in constitutional 
provision, means a position combin¬ 
ing elements of trust, honor, and 
compensation with definite duties 
and responsibilities.—Commonwealth 
ex reL Adams to Use of Lubic, v. 
Holleran, .39 A.2d 612, 360 Pa. 461. 
Provision conoesned With eligibility, 
not incompatibility 
Provision of state constitution 
that no member of congress or any 
person holding any office of profit or 
trust under the United States or un¬ 
der any foreign power shall be eligi¬ 
ble to any office of trust, profit, or 
honor, in state, deals with eligibility 
to office, not with incompatibility 
of offices.—^Martin v. Smltli, 1 N.W. 
2d 163, 289 Wls. 314. 

Offices held within prohibition 

(1) Offices of postmaster under 
the United States and membership 
on parish school board.—State ex 
reL Wimberly v. Barham, 187 So 
862, 173 La. 488. 

(2) Office of superior court Judge 
and office of a presiding Judge of the 
United States zonal court in Ger¬ 
many, created under the war depart- 

Advisory Opinion, 39 
S.B.2d 217, 226 K.C. 772. 

SCe3d office of trust or profit within 
provlaLon 

(1) Office which carries with it 
some of the attributes of sovereign¬ 
ty,—^In re Advisory Opinion, 39 S. 
B.2d 217, 226 N.C. 772. 

(2) Office of postmasten—^tate 
ex reL Wimberly v. Barham, 187 So. 
862, 178 La. 488. 

(8) Membership on parish school 
board.—State ex reL Wimberly v. 
Barham, supra. 

(4) Membership on board of re-^ 
gents of state university.—Wimber¬ 
ly y. Deacon, 144 P,2d 447, 196 Okl. 
561. 


BCeld not office of profit or trust 
(1) The office of a member of the 
advisory committee of Atlanta agen¬ 
cy of Reconstruction JBlnance Corpo- 
ration is not an “office of profit or 
trust under the government of the j 


. United States."—^Patten ▼. Miller, 8 
S.E.2d 757, 190 Ga. 123. 

. (2) Presidency of state university. 

—^Martin v. Smith, 1 N.W.2d 163, 239 
. Wis. 814. 

Military service 

(1) One who has entered into mill- 

• tary service of the United States in 
■ n professional capacity would be in- 
> eligible to hold office of Common- 

• wealth's attorney.—^Baker v. Dixon, 
174 S.W.2d 410, 295 Ky. 279. 

^ (2) But one who retained his com¬ 

mission as captain in the National 
Guard, after his unit was ordered 
into active service for twelve 
months, was not a "person holding 
or exercising an office of trust or 
profit under the United States" 
within terms of constitutional pro¬ 
hibition.—^Kennedy v. Cook, 146 S. 

W.2d 66, 286 Ky. 9, 132 A.L.R. 261. 

(3) Under the Constitution, it is 
not permissible for one person to 
hold two public offices at same time, 
unless second office is temporary or 
appointment thereto does not require 
continuous public service, as in case 
of state board of education comp¬ 
troller, temporarily commissioned as 
captain in United States army,-— 
In re Advisory Opinion to Governor, 
28 S.B.2d 667, 223 N.C. 846. 

(4) On the other hand, it has been 
held that a reserve officer In the 
United States army, who has boon 
called into active miliUty service 
as commissioned officer, is the holder 
of an “office of trust or profit" with¬ 
in constitutional provision. 

Okl.—^Wimberly v. Deacon, 144 P.2d 
447, 196 Okl. 661. 

Pa.—Commonwealth ex rel. Crow v. 
Smith, 23 A.2d 440, 343 Pa. 446. 

(6) So, according to one view, any 
member of armed forces regardless 
of rank holds an office of trust or 
profit under the United States with¬ 
in constitutional provision.—Com¬ 
monwealth ex rel, Adams to Use of 
Lubic, V. Holleran, 39 A,2d 612, 360 
Pa. 461. 

(8) But the contrary view has 
been taken.—McFadden v. Kessler, 
60 PaJDlst & Co. 20. 

34, N.C.—State v. Smith, 59 S.E. 

649, 146 N.C 476. 

46 C.J. p 945 note 64. 

What ooBstltates “oflloe" 

(1) "Office" within constitutional 
provision prohibiting double office 
holding involves delegation to In¬ 
dividual of some of sovereign func¬ 
tions of government to be exercised 
^ him for public benefit—Harris v. 
Wateon, 181 am 216, 201 N-ft 681, 
79 A.L.R. 441. 
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“office" as used in a prohibition against the hold¬ 
ing of more than one lucrative office, or to apply 
it to a position not formerly within the scope of 
the word.35 Under such provisions the question 
whether the two offices which one person undertakes 
to hold and exercise at the same time are or are 
not compatible is immateriai.*^® Such a prohibition 
does not apply to temporary appointments for rea¬ 
sons of necessity,and does not apply as to offices 
specifically excepted from its operation.^* The 
fact that an officer after termination of his term 
of office has extended authority to exercise some 
official ftmctions in the discharge of an uncompleted 
duty does not render him ineligible to another of¬ 
fice.^® 

(b) Application to Other than State or Con¬ 
stitutional Offices 

Th® scope of a dual office prohibition Is sometimes 
restricted to offices created by the constitution or the 
legislature, or to persons holding more than one office In 
the state government only. 

It has been held in some decisions that the scope 
of a dual office prohibition contained in a constitu¬ 


tion is restricted to offices created by the constitu¬ 
tion or the legislature,^® or to persons holding more 
than one office in the state government only,^i and 
consequently that municipal offices are not affected 
by such a prohibition.42 If an officer, who is main¬ 
ly municipal, has duties to perform under state laws, 
however, he is regarded as holding an office under 
the state and, because of the application of this 
rule, offices commonly considered to be local, su(^ 
as town offices, are sometimes held to be within 
the prohibition.^^ 

(c) Consolidation of Offices and Imposition 
of New Duties 

Provisions that the same person shall not hold two 
lucrative offices or offices of trust, honor, profit, or 
emolument do not forbid the Imposition of new duties on 
an officer, or the consolidation of offices and assignment 
to one officer of the duties of another, where there Is 
no Inconsistency between the two classes of duties. 

. Provisions that the same person shall not hold 
two lucrative offices or offices of trust, honor, prof¬ 
it, or emolument do not forbid the imposition of new 
duties on an officer.-*® Likewise, they do not prevent 


(2) Test of whether position cre¬ 
ated by statute is “office*’ within 
constitutional provision is not term 
of officer but power conferred on 
him.—Harris v. Watson, supra. 

Sold office under state 

(1) Position of county commis¬ 
sioner.—Harris V. Watson, supra. 

(2) Position of notary public cre¬ 
ated by statute.—^Harris v. Watson, 
supra. 

Private entaxpilse 

Industrial commissioner was not 
holding an “office of trust or profit” 
within prohibition of statute be¬ 
cause of agreement that he would 
hold in trust for certain individuals 
a number of corporate shares which 
would be delivered on the happening 
of certain future events, since such 
function was entirely private and 
an office of trust or profit within the 
statute Is one created by law and in 
which occupant performs duties pur¬ 
suant to statute.—Holmes v. Osborn, 
116 P.2d 776, 67 Ariz. 522. 

35. Or.—Gibson v. Blay, 187 P. 864, 
68 Or. 589. 

46 C.J. p 946 note 66, 

36. N.a—Harris v. Watson, 161 S. 

B. 216, 201 N.C. 661, 79 A.Xi.R. 441. 
87. N.C.—^In re Advisory Opinion 

to Governor, 28 S.B.2d 667, 223 N. 

C. 846. 

Or.—corpus OUxls dted In Holman 
V. Lutz, 284 P. 826, 827, 132 Or. 
186. 

46 C.J. P 946 note 66. 

38. N.C.—Harris v. Watson, I6l S. 

B. 215, 201 N.C. 661, 79 A.L.R. 441. 
Purpose 

The people, by the adoption of 


constitutional provisions forbidding 
payment of salary to an officer who 
holds any other office under the state 
or forbidding the holding of more 
than one civil office of emolument, 
with certain exceptions, intended to 
avoid the inhibitions contained in 
the existing constitution with re¬ 
spect to dual office holding.—Cramer 
V. Sheppard, 167 S.W.2d 147, 140 Tex. 
271. 

‘^Oonunissiogier fov special purpose” 

(1) “Commissioner for special 
purpose** expressly excluded from 
operation of constitutional provision 
prohibiting (Jouble office holding ex¬ 
ercises no governmental power, and 
Is, therefore, not public officer.— 
Hairis V. Watson, 161 S.B, 216, 201 
N.C. 661, 79 A.L.II. 441. 

(2) Position of notajry public was 
held not that of “commissioner for 
special puipose” within provision.— 
Harris v. Watson, supra. 

BxoeptloiLs rdatiag to military serv¬ 
ice construed 

(1) Held not intended to apply 
only in peaxse time,—Cramer v. Shep¬ 
pard, 167 S.W,2d 147, 140 Tex. 271. 

(2) Liberal construction required. 
—State ex rel. Bland v. St. John, 18 
So.2d 161, 244 Ala. 269. 

(3) “Military service of the Unit¬ 
ed States.**—State ex rel. Bland v. 
St John, supra. 

(4) “National Guard.**—Carpenter 
V. Sheppard, 146 S.W.2d 662, 136 Tex. 
413, certiorari denied Sheppard v. 
Carpenter, 61 S.Ct. 784, 312 U.S. 697, 
85 L.Bd. 1132. 

(6) “Officers in the militia.**—^In 
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re Advisory Opinion to Governor, 28 
S.B.2d 567, 223 N.C. 846. 

(6) “Officers or soldiers . . . 

called out in actual duty.”—City of 
Lynchburg v. Suttenfield, 13 S.B.2d 
828, 177 Va. 212. 

(7) “Officers’ Reserve Corps of the 
United States.”—Cramer v. Shep¬ 
pard, 167 S.W.2d 147, 140 Tex 271. 

(8) “Organized reserves of the 
United States.**—Bx parte Temple¬ 
ton, 186 S.W.2d 68, 143 Tex 381. 

39. N.C.—State v. Somer, 2 S.B. 161, 

96 N.C. 467. 

4a Pa.—Bmhardt V. Wilson. 20 Pa. 

List & Co. 608. 

46 C.J. p 946 note 58. 

41. Tenn.—^Phillips v. West 218 S. 

W.2d 3, 187 Tenn. 57. 

Offices held not within, ooustlt utioual 
prohibitiou 

(1) Office of county superintend¬ 
ent of schools and that of state sen¬ 
ator.—Phillips V. West, supra. 

(2) Membership on. county board 
cf education and seat in general as¬ 
sembly of state.—^Boswell v. Pow¬ 
ell, 43 S.W.2d 495, 163 Tenn. 446. 
48. La.—State v. Taylor, 11 So. 182> 

44 La.Ann. 788. 

46 C.J. p 946 note 69. 

43. Ind.—Howard v. Shoemaher, 35 
?«id. 111. 

46 C.J. I> 946 note 60. 

44. Ind.—Chambers v. State, 26 N. 
B. 893, 127 Ind. 866, 11 L.RA, 613. 

46 C.J. p 946 note 61. 

45 . s,( 3 .—Ashmore v. Greater 
Greenville Sewer Dist, 44 S.B.2d 
88, 211 S.C. 77, 178 AuL.R. 397. 

Tenn.—Cheatham County v. Murff, 
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the consolidation of ofl5ces> and assignment to one. 
officer of the duties of another, where there is 
no inconsistenqr between the two classes of duties.^® 
Under, such a provision, however, the incumbent' 
of one office may not be made ex officio the incum¬ 
bent of a second office.^^ An act creating a public 
service commission, notwithstanding a .provision of 
the act that an additional salary shall be paid by a 
municipality to the commissioners as employees of 
the municipal government, constitutes one indivisi¬ 
ble office.'^s 

(8) Engaging in Occupation or Business 

A statute providing that an officer shall not engage 
in any occupation or business other than his duties as 
such officer does not prohibit the officer from owning a 
business or having an occupation and occasionally re¬ 
verting to it to preserve and keep It for himself and his 
family when he no longer is an officer. 

A statute providing that an officer shall not en¬ 
gage in any occupation or business other than his 
duties as such officer does not prohibit the officer 
from owning a business or having an occupation,^^ 
and does not prohibit an occasional reversion to his 
occupation, trade, business, or profession for the 
purpose of preserving and keeping it for himself 


and his family when he no longer is an officer,*50 
"to engage in any occupation or business,” as that 
phrase is used> means that the person is giving time, 
energy, and attention to his own affairs that right¬ 
fully belong to the state.51 A public officer does 
. not lose his status as such on assuming duties un¬ 
der a statute as a trustee of a private trust.52 

c. Effect of Acceptance of Second Office 

The acceptance of an incompatible office by the tn<. 
cumbdnt of another office is generally regarded as a 
resignation or vacation of the first office, and the holding 
of the second office Is valid; but, if the constitution or 
statute declares that persons holding one office shall be 
ineligible for election or appointment to another, or if 
the first office Is in the United States government, the 
second office Is treated as the forbidden office. 

Although there is some authority to the effect 
that the acceptance of an office by one disqualified 
to hold it by reason of holding an incompatible office 
is not necessarily a resignation of the prior office, 
unless it is made so by special statutory or consti¬ 
tutional provision,53 the acceptance of an incompati¬ 
ble office by the incumbent of another office is gen¬ 
erally regarded as a resignation or vacation of the 
first office,54 and the holding of the second office 


188 g.W,2d 430. 176 Term. 93— 
' OozptLS. atuis ^xiotsA la Hancock v. 
Davidson County. 104 S.W.3d 834. 
838, 171 Tenn, 420—^Powers v, 

, Wiseman County, 67 S.W.2d 142, 
167 Tenn, 140. 

46 C.jr. p 946 note 62. 

Tempoxazy appointment of oixonit 
conrt Jnd^Te to supreme oourt 

On—Holman v. Lutz, 284 P. 826, 132 
Or. 185. 

M T6nn.-^ozpti8 Jozls guoted in 
Hancock v. Davidson County, 104 
S.W.2d 824, 828, 171 Tenn. 420. 

46 C.jr. p 946 note 68. 

clerk of olronit oonrt clerk 
of court of general sessions 

Tenn.—Hancock v. Davidson Coun¬ 
ty, 104 S.W.2d 824, 171 Tenn. 420. 

47. Ala.—State v. Lea, 99 So. 170, 
211 Ala. 68. 

Tex.—^Willis v. Owen, 48 Tex. 4L 

46 C.J*. p 946 note 64. 

4& Md.—Thrift v. Laird, 98 A 449, 
126 Md. 65, error dismissed 86 S. 
Ct 664, 241 tr:S. 691, 60 L.Ed. 1238. 

49. Arlz.—^Holmes v. Osborn, 115 P. 
2d 775, 57 Arlz. 622. 

50. Arlz.—Holmes v. Qsbom, supra. 

5L Arlz.—Holmes v. Osborn, supra. 

B2. Cal.—Evans v, Superior Court 
in and for City and County of San 
Francisco, 96 P.2d 107, 14 Cal;2d 
868, appeal dismissed Superior 
Court of California in and for City 
and County of San Francisco v, 
Evai^js, 60 S.Ct 893, 809 U.S, 640. 
84 L-Ed. 99^ . . , 


58. N.H.—^Attorney General v. Mar- 
ston, 22 A 660, 66 N.H. 486, 13 L. 
R.A 670. 

Or.—State, on Inf. Hayden v. Hill, 
184 P.2d 366. 181 Or. 685. 
Blectlou by oflLce holder 
Ordinarily, one holding two incom¬ 
patible offices may elect which he 
desires to resign, and, if he declines 
or neglects to make a choice, the 
court determines which • office he 
should be compelled to relinquish.— 
Commonwealth ex rel. Crow v. 
Smith, 28 A2d 440. 848 Pa. 446—66 
C.J. p 802 notes 58. 64. 

^ U.S.—^Lopez V. Martorell, CCA. 

Puerto Rico, 59 F.2d 176. 

Al€L—State ex rel. Camp v. Herz-. 

berg, 141 So. 658, 224 Ala. 636. 
Arlz.—Perkins v. Manning, 122 •P.2d 
857, 69 Ariz. 60—^McCluskey v. 

Hunter, 269 P. 73. 34 Ariz. 189. 

Cai.—^People ex rel. Bagshaw v. Bag- 
shaw, 130 P.2d 242, 66 Cal.App.2d 
940—^People ex rel. Bagshaw v. 
Thompson, 180 P.2d 287, 65 Cal. 
App,2d 147. 

Del.—State ex rel. Biggs v. Corley, 
172 A 415, 6 W.W.Harr. 135. 
Hawaii.—Pombo V. Meming, 32 Ha- 
W€ili, 818. 

Ky.—Chestnut v. Reynolds, 168 S. 
’W.2d 466, 291 Ky. 281—Board of 
Trustees of Fairvlew Graded Com¬ 
mon School Dist. V. Renfroe, S3 S. 
■W.2d 27, 259 Ky. 644—Middleton 
V. Middleton, 40 S.W.2d 311, 239 
Ky. 769. 

Mass.—^Russell v. Worcester County 
84 H.E.2d 128, 828 Mass. 717. 
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Mich.—Weza v. Auditor General, 298 
N.W. 868, 297 Mich. 68$. 

Mo.—State ex rel. McGaughey v. 
Grayston, 163 S.W.2d 336, 349 Mo. 
700. 

N.J.—Kobylarz v. Mercer, 31 A2d 
208, 130 N.J.Law 44—Wilontz ex 
rel. Golat v. Stanger, SO A2d 885. 
120 N.J.Law $06. 

N.Y.—Smith v. Dillon, 44 N.T.S.Zd 
719, 267 App.Div. 39—Childs v. 
Moses, 8$ N.T.S.2d 674, 178 Misc. 
828. affirmed 88 N.Y.S,2d 704, 264 
App.Div. 363, affirmed 60 N.B.2d 
236, 290 N.Y. 828, motion grranted 
60 N.B.2d 307, 290 N.Y. 926—Peo¬ 
ple V. Irwin, 2 N.Y.S.2d 686, 166 
Misc. 492. 

Ohio.—State ex rel. Witten v. Fergu¬ 
son, 76 N.B.2d 886. 148 Ohio St. 
702—State ex rel. Neffner v. Hun- 
mel, 61 N.B.2d 900, 142 Ohio St. 
824. 

Okl.—Gibson v. Crowder, 166 P.2d 
628, 196 Okl. 406—Cfoxptiz guxls 
cited la Wimberly v. Deacon, 144 
P.2d 447, 463, 196 Okl. 661—Cox v. 
State, Cr., 206 P.2d 1006. 

Tex—^Keel v. Railroad Commission 
of Texas, Civ.App., 107 S,W.2d 439, 
error refused—Oozpas guzlz cited 
la Kugle V. Glen Rose Independent 
School Dist. No, 1. Civ.App., 60 S. 
W.2d 376, 376, affirmed Pruitt v. 
Glen Rose Independent School 
Dist. No. 1, 84 S,W.2d 1004, 126 
Tex 46. 100 A.L.R. 1168. 

Wis.—^Martin v. Smith, 1 N,W,2d 
163, 239 Wis. 814. 

46 CJ. p 947 note 66—11 C.J. n 866 
note 7 [aj. 
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is valid and not in violation of the law prohibiting 
the holding of more than one oflSce.®^ This rule 
is applied even when the second oflBice is inferior 
to the first,®® and the vacancy exists as to the first, 
even though the title to the second office fails, as 
where the election is void.®^ 

Where the constitution or statutes declare that 
persons holding one office shall be ineligible for 
election or appointment to another office, either 
generally or of a certain kind, the prohibition has 
been held to incapacitate the incumbent of the first 

XttVaUdlty of porporfced acts 
Police ma^ristrate elected town 
clerk cannot thereafter administer 
oath to witness signingr afOdaTlt lor 
search wanwt in liquor case, and 
his purported act in this connection 
was void.—People v. Bott, 261 HI. 

App. 261. 

SEIffeot of irasiffiiailoft txom 

Hxst office 

Where a person holdins: an office 
subsequently accepts an incompati¬ 
ble office, and, on his right to the 
latter being challenged, he resigns 
from the former, he is not subject 
to ouster, since, if the common-law 
rule applies, his act in accepting the 
second office is an implied resigna¬ 
tion from the first, and, if the com¬ 
mon-law rule does not apply, he has 
the right to elect, as he did, to hold 
the second office.—(Commonwealth v. 

Snyder, 144 A. 748, 284 Pa. 666 , 
aUectlon to incompatible offices at 
same meeting 

A person who is elected to two in¬ 
compatible offices at the same meet¬ 
ing and accepts one thereby declines 
the other.—Cotton- v. Phillips, 56 N. 

PC. 220,, . r . 

gS. Ga.-<—Casey t. McBlreath, 169 S. 

B. 842, 177 Ga. 86 . 

N.C.—^Bx parte Barnes, 194 S.B. 499, 

. 212 N.C. 785. 

OkL—Gibson v. Crowder, 165 P.2d 
628. 

S.C.—^McLiure v. McBlroy, 44 S.B,2d 
101, 211'S.C. 106. 

»e. N.C.—^Harris v. Watson, 161 S. 

B. 215, 201 N.C. 661, 79 A.I 4 .R. 441. 

46 GJ. p 947 note 67. 

. 57 . Hawaii.—Pombo v, Fleming, 32 
BAwali 818. 

.58. Ga.—Carter v. Veal, 166 S-B. 64, 

42 Ga.App. 88. 

N.H—State v. Boiselle,. 148 A 704, 

88 N.H. 339. 

46 C.J. P 947 note 68. 
rSemoral of disqnnlifloatlon after 
oonunencexiieht of term 
Where defendant's election was. 

Invalid because his resignation as 
Justice of the peace had not been 
accepted prior to his election es a 
member of board of education, de- 
ifendant remained Ineligible for office 
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ofiSce to hold the second so that any attempt to hold 
the second is void.®® Where, however, it is the 
holding of two offices at the same time which :is 
forbidden by the constitution or statutes, a statu¬ 
tory incompatibility is created similar in its effect 
to that of the common law, and, as in the case of 
the latter, it is well settled that the acceptance -of 
a second office of the kind prohibited operates ipso 
facto absolutely to vacate the first®® without the 
necessity of judicial. proceedings prior to the ap¬ 
pointment of another to such office,®® even though 
the officer might have assailed the constitutionality 

from eicceptance of incompatible of¬ 
fice applies to office of a . member of 
the general assembly.—State ex rel. 
Biggs V. Corley, 172 A 416, 6 W.W. 
Harr.,DeI.. 136. 

(2) Constitutional prohibition 
against exercise of any powers prop¬ 
erly belonging to one branch of gov¬ 
ernment by a person belonging to 
another branch does not automatic¬ 
ally deprive a state senator of, Ids 
office on his acceptSLnce of position 
as counsel for director of milk con¬ 
trol.—Wilentz ex rel. Golat v. Stang- 
er,. 80 A2d 885, 12$ K.J.Law 606. 

(3) Constitutional provision relat¬ 
ing to the vacation of an office under 
state government on office holder be¬ 
ing elected .to and taking a .seat in 
senate or general assembly relates 
only to offices.—Wilentz ex reL Golat 
V. Stanger, supra. 

(4) Under such provisions, a 
member of assembly or senate also 
vacates his seat therein when he en¬ 
ters on an office which by parity of 
reasoning is not to be held contem¬ 
poraneously therevrith.—Wilentz ex 
rel. Golat V. Stangar, supra. 
Obligation of snraty 

When tax collector' of independent 
school district automatically forfeit¬ 
ed right to office by election emd 
qualification for office of county tax 
collector, obligation of sureties on 
bond of such collector for school dis¬ 
trict ended as to future acts of such 
collector from coxnmencement of his 
term as county tax collector.—Pruitt 
V. Glen Rose Independent School 
Ufst. No. 1, 84 S.W.2d 1004, 126 Tex. 
46,100 A.L.R. 1168. 

Statdte held not r^ealed hy InipSUoa- 
tion 

N.T.—In re Kilbum, 284 N.T.S. 748, 
167 Miso. 761. 

60. La.—State ex reL Gray v. Pipes, 
133 So. 812, 17 La.App. 602, af¬ 
firmed State ex reL Wimberly v. 
Barham, 137 So. 862, 178 Cia. 488. 
N.Y.—Smith V. Dillon, 44 N.T.S.2d 
719, 267 App.Div. S9. 

Okl.— OoxptLs Juris dted in Wimber¬ 
ly V. Deacon, 144 P.2d 447, 458, 196 
Okl. 661. 

46 C.J. p 947 note 69. 


for remainder of term, notwithstand¬ 
ing removal of disqualification after 
term had commenced by the accept¬ 
ance of his resignation.—State ex 
rel. Howell v. Sensing, Tenn., 222 S. 
W.2d 13. 

58- Ariz.—^McCJluskey v. Hunter* 269 
P. 73, 34 Ariz. 189. 

Qa.—McLendon v. Everett, 55 S.B.2d 
119, 205 Ga. 718—Corpus Jozis cit¬ 
ed in Patten v. Miller, 8 S.EJ.2d. 
767, 772, 190 Ga. 128. 

Ky.—^Barkley v. Stockdell, 66 S.W. 
2d 43, 262 Ky. 1. 

La.—Coxptui Juris quoted in State 
ex rel. Wimberly v. Barham, 137 
So. 862, 864, 178 La. 488. 

N.H—State v. Boiselle, 148 A 704, 
88 N.H. 389. 

N.J.—^Tonkin v. Kenworthy, 170 A 
233, 112 N.J.Law 274—In re Hess, 
23 A2a 298, 20 N.J.Misc. 12, af¬ 
firmed 26 A2d 277, 128 N.J.Law 
887. 

N.Y.-^mlth V. Dillon, 44 N.Y.S.2d 
719, 267 App.DIv. E9. 

N.C.—^In re Advisory Opinion, 89 S: 
B.2d 217, 226 N.C. 772—Ex parte 
Barnes, 194 S.B. 499, 212 N.C. 736 
—^Harris v. Watson, 161 S.B. 215, 
201 N.C. 661, 79 AL.R. 441. 
S.C.r-<'Oxpus Juris cited In Ashmore 
V. Greater Greenville Sewer'Dlst., 
44 S.B.2d 88, 94, 211 S.C. 77, 178 
AL.R, 897. 

Tenn.—^Kelly v. Woodlee, 183 S.W. 

• 2d 473, 176 Tenn. 181, rehearing 
denied 136 S.W.2d 649, 176 Tenn. 
181—Coipos Jozis dted . in Cald¬ 
well V. Lyon, 80 S.W.2d 80, 82,. 168 
Tenn. 607, lOO AL.R. 1152—State 
V. Brovra, 6 S.W.2d 660, 167 Tenn. 
89. 

Tex.—Corpus Jozis oiM in Kugle v. 
Glen Rose Independent School 
Diet No. 1, Civ.App., 60 S.W.2d 
375, 376, affirmed, Pruitt v. Glen 
Rose Independent School Diet. No. 
1, 84 S.W.2d 1004, 126 Tex, 46, 100 
A.L.R. 1158. 

Wis.—State v. McCarthy, 38 N.W.2d 
679- 266 TOs. 234, 

46 C.J. p 947 note 69, p 503 note 81 
. Ce]. 

Office of legisla^cr 

(1) Doctrine of Implied resigna¬ 
tion of office already held arising 
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of statutes abolisWngr the first office and creating 
the second,and notwithstanding his acceptance 
of the second office was with reservation of his 
rights as holder of the first and of his right to 
challenge the validity of such statutes, which reser¬ 
vations were acquiesced in by the appointing pow¬ 
er,although, where a statute deems that an offi¬ 
cer continues as such unless he signs and files a 
resignation, an officer is ineligible to any incompati¬ 
ble office until he rids himself of the first by signing 
and filing a resignation.^^ The vacancy occurs in 
the first office when the holder thereof enters on 
the duties of the second.®^ Where a person oc¬ 
cupies more than one office contrary to the con¬ 
stitution, he usurps the powers of all but the last 

office accepted.^ 5 

If the first office is in the United States govern¬ 
ment, however, and the second office in a state gov¬ 
ernment, the second office is treated as the forbid¬ 
den office,®® and an attempt to qualify for the sec¬ 
ond office without surrendering the first is inef¬ 
fective and nulL®'^ The distinction between double 
office holding where the first office was a federal or 
foreign office does not enlarge or affect the incum¬ 
bent's disqualification for holding a second office 
under the state,®® but merely prevents the auto¬ 
matic vacation of the federal office by the accept¬ 
ance of, and attempted qualification for, the state 
office, which to be valid and effectual must be pre¬ 
ceded by an actual vacation of the other office.®® 
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Thus one holding an office of profit under the fed¬ 
eral-government is not, tinder such statutes, ineligi¬ 
ble to election to a state office, although he cannot 
qualify as long as he retains his federal position.*^® 
It has been held that he may perfect his title to 
the state office by resigning the federal office, 
even after the institution of quo warranto proceed¬ 
ings to oust him from the state office but there 
is authority to the effect that a resignation from the 
federal office after a void attempt to qualify as a 
state officer comes too late.*^® 

Although it has been held that the common-law 
rule as to vacation of office on acceptance of an in¬ 
compatible one does not extend outside the realm 
of offices,the consequences of the doctrine of in¬ 
compatibility of offices either at common law or un¬ 
der the constitutions or statutes apply as between 
public positions, the incumbents of which are des¬ 
ignated as public employees when their functions 
partake of the nature of the functions of public of- 
ficers.75 

Subsequent resigtnation from second office. One 
who vacates an office by acceptance of an incom¬ 
patible office is not restored to the first by resigna¬ 
tion from the second.7® 

Military ssrvice. In the exercise of its sover¬ 
eign power, the state may ordain that induction in¬ 
to the nation's armed service in time of war shall 
constitute a vacation of a civil office held by the 
inductee,77 but a congressional interdiction pro- 
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61. Tenn.—Caldwell v. Lyon, 80 S. 
W.Sd 80, 168 Tenn. 607, 100 A.L.IL 
1152, 

62. Tenn.—Caldwell r. Lyon, supra. 

63. Or.—State, on Inf. Hayden, v.. 
Hill, 184 P.2d 366, 181 Or. 586. 
State zepresentatlve was ineligible 

to membership on state llsh com¬ 
mission and bis attempted accept¬ 
ance of membership in that agency 
after his appointment thereto was 
void in view of incompatibility of 
both positions under constitution, 
where representative had not signed 
and filed a written resignation of 
his legislative office as required by 
statute.—Sta4^ on Ixil. HaLyden, v. 
Hill, supra. 

64. Tenn.—Kelly v. Woodlee, 183 S. 
■W.2d 478, 176 Tenn. 181, rehearing 
denied 185 S.W.2d 649, 175 Tenn. 
181. 

SlsotLon and admission to 'Cmited 
States senate 

Where district attorney general 
was elected in November, 1938, to 
United States senate, which did not 
convene until January, 1939, and was 
not admitted to membership by sen¬ 
ate and did not draw any compensa¬ 


tion as senator until Jan. 16, 1939, 
he did not vacate office of district at¬ 
torney general by holding more than 
one **lucrative office,” until admis¬ 
sion to membership by senate, and 
hence newly Inaugurated governor 
to whom he presented his resigna¬ 
tion on Jan. 16, 1939, and not the 
outgoing governor, could appoint 
successor to office of district attor¬ 
ney general.—Kelly v. Woodlee, su¬ 
pra, 

66. Tenn.—State Vi Brown, 6 S.W. 
2d 660. 167 Tenn. 89. 

66. La.—Corpus Juris quoted in 
State ex rel. Wimberly v, Barham, 
137 So. 86^, 864, 173 La. 488. 

46 C.J. p 948 note 70. 

Besson for rule 

State has no control over federal 
office.—State ex rel. White v. Mason, 
133 So. 809, 17 La.App. 604, followed 
in State ex rel. Wimberly v. Barham, 
133 So. 812, 17 La-App. 527, and af¬ 
firmed 187 So. 862, 173 La. 488. 

67. La.—State ex rel. Wimberly v. 
Barham, 137 So. 862, 178 La. .488. 

68. La.—Corpus Juris quoted in 
State ex rel. Wimberly v. Barham, 
187 So. 862, 864, 173 La. 488. 

46 aJ. p 948 note 71. 
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66. La.—Corpus Juris qxmted in 
State ex rel. Wimberly v, Barham, 
137 So. 862, 864, 173 La. 488, 

46 C.J. p 948 note 72. 

70. La.—Corpus Juris quoted in 
State ex rel. Wimberly r. Barham, 
137 So. 862, 864, 173 La. 488. 

46 C.J. p 948 note 73. 

7L Pa,—^De Turk v. Common¬ 
wealth, 18 A. 767, 129 Pa. 161, 16 
Am.S.11, 705, 6 L.R.A. 863. 

73. Pa—^Le Turk v. Common¬ 
wealth, supra 

73^ La—State ex rel. Wimberly v. 
Barham, 137 So. 862, 173 l4u 488. 

74. N.J.—Wilentz ex rel. Golat v, 
Stanger, 30 A.2d 886, 129 N.J.Law 
606. 

75- Ky.—^Knuckles v. Board of Edu¬ 
cation of Bell County, 114 S.W.2d 
611, 272 Ky. 431. 

76. lA ,—State ex rel. Gray v. Pipes, 
133 So. 812, 17 LaApp. 502, af¬ 
firmed State ex rel. Wimberly v. 
Barham, 137 So. 862, 173 La 488. 

Va.—^Bunting v. Willis, 27 Gratt. 
144, 68 Va 144, 21 Am.Il. 338. 

77. N.J.—^Kobylarz v. Mercer, 81 A. 
2d 208, 130 N.J.Law 44. 
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hibiting, in the national interest, a state officer from 
holding his office during temporary active military 
service must be distinct and peremptory.^^ Where 
induction of a civil officer into the military service 
is regarded as the acceptance of an incompatible of¬ 
fice or employment, such induction automatically va¬ 
cates the civil office to which he was elected or ap¬ 
pointed,*^® but the rule is otherwise where induc¬ 
tion into the military service is not regarded as the 
acceptance of an incompatible office,^® where the 
officer's status was that of one on temporary leave 
of absence,®^ where provisions prohibiting dual of¬ 
fice holding are held inapplicable to those called to 
military duty,®2 where such provisions expressly ex¬ 
cept military service from their operation,®® where 
the pubKc policy of the state affords to citizens an 


opportunity to perform their military duties with¬ 
out suffering loss of an office to which they have 
been appointed or elected,®^ or where the constitu¬ 
tional provision makes the officer ineligible to hold 
any other public office during his term.®® 

§ 24. -Conunission or Conviction of 

Crime 

Under the provisions of some constitutions and stat¬ 
utes, the commission or conviction of certain crimes dis¬ 
qualifies the offender from office; mere guilt Is sufficient 
to disqualify under some provisions, and a conviction Is 
required under others. 

Under the provisions of some constitutions and 
statutes, the commission of certain crimes therein 
set fortii disqualifies the offender from office.®® It 


va N'.J.—-Kobylarz v. Mercer, su¬ 
pra. 

Federal statute liM not to operate 
to vacate office 

N-J.—Kobylarz v. Mercer, supra. 

79. Ariz.—^Perkins v. Manninsr* 122 
P.2d 867. 69 Ariz. 60. 

jaolding of civil office and rendition 
of military service:, 
Incompatibility at common law see 
supra subdivision a of this sec¬ 
tion. 

cUnder constitutional or statutory 
provisions forbidding holding 
of: 

.More than one office generally 
see supra subdivision b (1) of 
this section. 

Other lucrative offices or offices 
of trust, honor, profit, or 
emolument generally see su¬ 
pra subdivision b (7) of this 
section. 

rlhduotlou as oonunlssloned officer tn 
armed forces 

lUl.—^People ex rel. Cromer v. Vil¬ 
lage of Maywood, 45 N.11.2d 617, 
881 IlL 887, certiorari denied 
Markham v. People of State of Il¬ 
linois ex rel. Cromer, 68 S.Ct. 854, 
818 U,S. 788, 87 L-ffid. 1161, rehear¬ 
ing denied 68 S.Ct 1026, 819 U.S, 
780, 87 L..E3d. 1726. 

- Ohio.—State ex rel. Witten v. Perg^u- 
son, 76 K'.K.2d 886, 148 Ohio St. 
702. 

Okl.—Wimberly v. Beacon, 144 P.2d 
447, 196 Okl. 561. 

~ Pa.—^In re Upper Darby Tp. Com'r 
Appointment, Quar.Sess., 82 Del. 
Co. 160—Commonwealth ex rel. 
Crow V. Smith, 89 Pittsb.Leg.J. 
499, 4 Fay.D.J. 224, 38 Mim.L.R. 9. 

’ laduotioii as uotioommlssioned mem¬ 
ber of armed forces 

' Pa.—Commonwealth ex rel. Adams, 
to Use of Lublc v. HoUeran, 89 A. 
2d 612, 850 Pa. 461. 

: '80. N.J.—^Reppucci V. Board of Cho¬ 
sen Freeholders of Hudson County# 
81 A.2d 215, 180 H.JXaw 22. 


designation after enlistment 
Tenure of office of judge who en¬ 
listed in United States^ army for 
duration of war and later resigned 
office of judge continued until resig¬ 
nation, and did not terminate at date 
of enlistment.—^Reppuccl v. Board of 
Chosen Freeholders of Hudson Coun¬ 
ty, supra. 

81. N.J.—Kobylan v. Mercer, 81 A. 

2d 208, 180 N.J.I^w 44. 

Suspension of right to exercise pow¬ 
ers and fnnctlons 

(1) If one inducted Into military 
service at time of induction holds 
civil office, hla right to exercise pow¬ 
ers and functions of office is sus¬ 
pended, hut office is not thereby va¬ 
cated. 

Cal.—^McCcy v. Board of Supers of 
Los Angeles County, 114 P.2d 569, 
18 CaL2d 193. 

Ky.^lty of Monticello v. Tate, 178 
S.W.2d 27, 296 Ky. 669—Baker v. 
Dixon, 174 S.W.2d 410, 296 Ky. 279. 
N.J.—Kobylarz v. Mercer, 81 A.2d 
208, 130 N.J.Law 44. 

(2) In such case inductee's occu¬ 
pancy of office is merely terminated, 
subject to restoration on the conclu¬ 
sion of the emergent military serv¬ 
ice and Inductee's resumption of civ¬ 
il life. 

Ky.—Caudel v. Prewitt, 178 S.W.2d 
22, 296 Ky. 848. 

N.J.—Kobylarz v. Mercer, 81 A.2d 
208, 180 N.J.Law 44. 

88 . Ind.—State ex rel. Koplnski v. 
Grzeskowiak, 69 N.E.2d 110, 228 
Ind. 189. 

Ky.—^Kennedy v. Cook, 146 S.W.2d 
66 , 285 Ky. 9, 132 A.L.R. 261. 

Mo.—State ex rel. McGaughey v. 
Grayston, 163 S.W.2d 335, 849 Mo. 
700. 

Utah.—Critchlow v. Monson, 181 
2d 794, 102 Utah 378. 

83. Tex.—Ex parte Templeton, 186 
S.W.2d 68, 143 Tex. 881—Cramer v. 
Sheppard, 167 S-W-ad 147, 140 Tex. | 
271—Carpenter v. Sheppard, 148. 
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S.'W‘.2d 662, 136 Tex. 418, certiorari 
denied Sheppard v. Carpenter, 61 
S.Ct 784, 812 U.S. 697, 86 L.Ed. 
1182. 

Purpose of statutes . 

(1) Statutes preserving their of¬ 
fices to inductees into the military 
service of the Uhl ted States are in¬ 
tended to prevent a forfeiture be¬ 
cause of violation of constitutional 
prohibitions against holding more 
than one office, as well as to provide 
against disruption of essential gov¬ 
ernmental services.—^Frazier v. Elm¬ 
ore, 178 S.W.2d 663, 180 Tenn. 232. 

(2) Statute was not designed to 
encourage men to enlist, but to pre¬ 
vent permanent severance of state 
officers and other officials and em¬ 
ployees in public service from their 
particular positions, and . employ¬ 
ment, and one of its objects was to 
have a position open to those com¬ 
pelled to. leave them temporarily be¬ 
cause of call to armed forces.— 
Critchlow v. Monson, I3l P.2d 794, 
102 Utah 878. 

84h W.Va.—State ex rel. Thomas v. 
Wysong, 24 S.E.2d 468, 126 W.Va. 
869. 

dvll officer eutezlng armed forces 
as enlisted mau or officer does not 
vacate a civil office formerly held 
by such person.—State ex reL 
Thomas v. Wysong, supra. 

85. Mont—State ex ret Niewoeh- 
ner v. Bottomly, 148 P.2d 646, 116 
Mont 96. 

Beasou for rule 

Even If applicable, such provision 
would serve only to negative the 
civil officer's right to hold the mili¬ 
tary office, and not to vacate the 
civil office.—Gullickson v. MitcheU, 
126 P.2d 1106, 118 Mont 359. 

88 . CaL—^Donham v. Gross, 290 P. 
884, 210 Cal. 190. 

Disqualification of duelists from 
holding office see Dueling § <2 d (2). 
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has .been held that a person may . not adjudpd 
guilty of a criqio and ineligible to hold ofl&ce with¬ 
out first being accused and tried in accordance with 
the law of the land,**^ but, where the. statute mere¬ 
ly provides that any person who shall be gfui^ ^ 
specified crime shall be disqualified from holding 
office, it has been held that mere guilt is sufficient, 
and criminal prosecution and conviction are not 
necessary to disqualify,®^ Where, in addition to 
the disability for an offense, it is further provided 
that the offender shall be punished otherwise in such 
manner as the legislature may prescribe, it has been 
held that the offender is not disqualified by an act 
committed in another state.®® 

Conviction, Under some constitutions or statutes, 
one who has been convicted of a felony or a crime 
generally is disqualified for office.®® Where the con¬ 
stitution contains such a provision, it applies to 
crimes committed under the jurisdiction of the state 
providing the disqualification,®^ and not to crimes 
against another government,®® and ordinarily con¬ 
viction in the courts of the United States of an of¬ 
fense created by an act of congress does not con- 
^tute a disqualification,®® but the legislature, under 
authority of the constitution, may declare that such 
a crime cither against the laws of the state, United 
States, or a sister state shall operate as a disqualifi¬ 
cation.®^ Constitutional provisions rendering per¬ 
sons convicted of infamous crimes ineligible to hold 

87. IdaJbio.—O'Malley v. Parsons, 86 
P.2d 739, 69 Idaho 636. 

88 . Pa.—^In re Moskowitz, 196 A. 

498, 329 Pa. 188. 

Tenn.—State v. Du Bose, 18 S. 

W. 1088, 88 Tenn. 763, 767. 

46 CJ. P 949 note 1. 

901 Ala.—State ex rel. Moore v. 

Blake, 142 So. 418, 225 Ala. 124. 

Authority df legislature to enaot 
Constitutional provision that gen¬ 
eral assembly shall have power to 
deprive , of right of suffrage and to 
render ineUgrible for office any person 
convicted of an infamous crime au¬ 
thorizes legislature to enact a stat¬ 
ute prohibiting persons convicted of 
infamous crimes from holding pub¬ 
lic office.—^Lucas v; McAfee, 29 N.B. 

2d 688, 277 Ind. 634. 

Porgery is Infamous crime within 
constitutional provision.—Wilner v. 

Lewis, 18 Pa.Dlst & Co. 660^Peti- 
tion of-Wilner, 12 Pa.Distc & Co. 680. 

91. Miss^—State ex reL Mitchell v, 

McDonald, 146 So. 508, 164 Miss.' 

406. 86 A.L^R. 290. 

99. Miss.—State ex rel. Mitchell y. 

McDonald, supra. 

93. HL—HUdreth v. Heath, i HL 
App. 82. 


67 C.J.S. 

any office of trust or profit in the state have, the 
force of positive law,®® and the legislature has 
no power, unless elsewhere provided in the consti¬ 
tution, to make convicted felons of the class named 
eligible to oflSce.®® The loss of the right to hold of¬ 
fice which results from conviction of a crime is no 
part of the punishment for the offense,®*^ but it is 
a collateral consequence not flowing from the of¬ 
fense, but resulting to the offender by reason of the 
constitutional provision alone.®® 

In order to be excluded from office under such 
provisions,, conviction in a criminal proceeding is 
required®® and a mere adjudication in a civil pro¬ 
ceeding that a person has been guilty of a specified 
crime is insufficient;^ moreover, neither an arrest 
for a felony nor incarceration operates as a dis¬ 
qualification where the charge is subsequently dis¬ 
missed without any hearing.® Where eligibility to 
a particular office, such as the office of district at¬ 
torney, depends on the right to practice law, and 
the latter right is denied to one convicted of a fel¬ 
ony or misdemeanor involving moral turpitude, an 
attorney who has been convicted of a misdemeanor 
not involving moral turpitude is not ineligible to 
hold the office.® 

Whether or not a crime is within the meaning of 
a disqualifying provision is a question for the 
courts.^ 

monwealth ex rel. McClenachan t. 
Heading, 6 A.2d 776, 336 Pa. X66. 

(2) The rule stated applies in ab¬ 
sence of anything to indicate that 
popular rather them legal meaning 
of term “convicted" was to be ap¬ 
plied to that word.—Commonwealth 
ex rel. McClenachan v. Heading, su- 
prar-Petition of Wilner, 12 Pa.Dlst. 
& Co. $80. 

1 . Kly.—^Lovely v. Cockrell, 35 S.W. 
2d 891, 237 Ky. 647. 

2 . Cal.--Bergerow v. Parker, 87 P. 
‘248, 4 CaI.App. 169. 

3. Nev.—State ex rel. Conklin v. 
Buckingham, 84 P.2d 49, 69 Nev. 
36. 

XTegleot of duties 

Where district attorney was con¬ 
victed of neglect of duties. In fail¬ 
ing to pay over to the county treas¬ 
urer moneys collected, he was not 
thereby rendered ineligible for of¬ 
fice, since the offense did not involve 
moral turpitude, notwithstanding al¬ 
legation that neglect occurred in a 
secret manner, in absence of allega¬ 
tion of dishonesty or fraud.—State 
ex rel. Conklin v. Buckingham, supra. 

4)1 Wis.-T-Becker v. Green County,. 

184 N.W, 716, 176 Wls. 120. 

46 C.J. p 949 note 8«. 
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Miss.—State ex rel. Mitchell v. Mc¬ 
Donald, 146 So. 608, 164 Miss. 406, 
86 A.L.H. 290. 

94. Ga—^Hulgan v. Thornton, 66 S. 
B.2d 116, 205 Ga 768. 

Ind,—Crampton V. O'Mara, 189 N.EI. 
860, 198 Ind. 651. 

95. Ala—State ex rel. Moore v- 
Blake, 142 So. 418, 226 Ala 124. 

96. Ala—State ex rel. Moore v. 
Blake, supra 

97. Ark.—State ex reL Attorney 
General v. Irby, 81 S.W.2d 419, 
190 Ark, 786, certiorari denied Irby 

V. State of Arkansas ex rel. At¬ 
torney General, 66 S.Ct. 186, 296 
XJ.S. 616, 80 L.Bd. 487. 

98. Ky.—Arnett v. Stumbo, 168 S, 

W. 2d 889'. : 287 Ky. 483, 186 A.L.K. 
1488. 

99. Ky;—Lovely v. Cockrell, 85 S. 
W.2d 891, .287 Ky. 647. 

Pinal Judgment of seuteuoe 
(1) The word “convicted." within 
institutional provision that no per¬ 
son convicted of an infamous crime 
should hold any office in the com¬ 
monwealth, means a floAl judgment 
of sentence and not merely a verdict 
of guilty rendered by a, Jury.—Com- 
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Removal of disquaUficafiion, A constitutional pro¬ 
vision making a person convicted of crime ineligi¬ 
ble for office does not necessarily forever forbid one 
convicted of a felony from holding office in the 
state.5 So a statute providing that no person con¬ 
victed of felony shall, while such conviction re¬ 
mains imreversed, be elected or appointed to any 
office does not disqualify from holding office a per¬ 
son formerly convicted of felony who has paid the 
full penalty of the law;® and, as considered in Par¬ 
dons § 11, the disability may be reinoved by a par¬ 
don of the executive. It has been held, however, 
that a disqualification is not removed by an execu¬ 
tive act of the governor ordering the release of the 
convict at the expiration of the term for which he 
was sentenced, less the time allowed for good be¬ 
havior, which was not a pardon or intended to be 
such, even though such order recites, pursuant to 
statute, that he be restored to citizendiip.^ Where 
the constitution provides that a disqualifying of¬ 
fense may be pardoned by the governor, and the 
offender restored to his privileges, he cannot be re¬ 
lieved by an act of the legislature.® 

I 25. —— Other Matters Affecting EHgibil- 

ity 

Eligibility for office may depend on the exietenoe of 
particular qualifications, and inellgiblilty may result un¬ 
der some circumstances from default In payment of pub- 
llo funds, gross and palpable unfitness, nonpayment of 


taxes, participation In rebellion, previous Incumbency, 
or violation of election laws. 

In addition .to the particular matters considered 
supra §§ 13-^, the constitutions or statutes not 
violative of constitutional rights may make eli¬ 
gibility or ineligibility for offices generally, or for 
a particular office, depend on the existence of other 
qualifications or disqualifications,® but it seems that 
the legislature may not make eligibility dependent 
on social, industrial, or economic views.Removal 
for cause from an office, except by impeachment, 
does not necessarily brand an officer ineligible to 
hold the same or another office.^^ 

Default in payment of public funds^ Under the 
provisions of some constitutions or statutes, a de¬ 
faulting officer is disqualified from office, or shall 
be disqualified until the moneys for which he is in 
default are accounted for, or until he obtains a dis¬ 
charge therefor.^® Such a provision is not repug¬ 
nant to, or in violation of, the Constitution of the 
United States.^® It disqualifies only those who have 
been determined by legal authority to be in defaiilt^^ 
or who admit that they are in such default,.^® and is 
generally construed liberally in favor of eligibility 
to office.1® Thus "default” is said to mean a willful 
and corrupt omission to pay over fimds,^*^ and a 
"defaulter” is one who fails to account for money 
or property intrusted to his care; a defalcator; an 
embezzler.^® "Public money” means money belong- 
\ ing to the state or any county ffiereof "treasur/’ 


Sm Ala.—^Hogan v. Hartwell, 7 So.Sd 
S89, -242 Ala. 646. 

Ky.—^Arnett v: Stumbo, 168 S.W.2d 
889, 287 Ky. 483, 136 A.L..R. 1488. 

6 . W.Va.--Webb .v. Raleigh County 
Court, 168 S.B. 760, 118 W.Va 474. 
•mia phrase ^^emaiiui unrevexsed” 

applies to that time within which 
there could he a reversal, and not to 
a subsequent period of time when 
there could be no reversal because 
accused had undergone the term of 
imprisonment imposed.—-Webb v. 
Raleigh Counj^y Court, supra. 

7. Cal.—^Donham v. Gross, 290 P. 
884, 210 Cal. 190. 

8 . Ky.—Morgan v. Vance, 4 Bush 
828. 

9. N.T.—Co wen v. Reavy, 28 N.B. 
2*890, 283 N.T. ‘282, motion denied 
29 N.E,2d .670, 284 N.T, 696. 

3 Cnterest 

The act of admitting an instru¬ 
ment to record is of a ministerial 
character, and 'hence can be per¬ 
formed by the register of deeds, even 
though he is a party thereto or liAs 
an Interest thereunder.—Paul v. 
Baugh, 9 S.B. 829, 85 Va 965. 

10. Tex.—Miller v. 'Bl Paso County, 
CivApp., 146 S*W.2d 1027, reversed 


on other grounds 160 S.W.2d 1000, 
136 Tex. 870. 

Religious or political belief see. su¬ 
pra S 1*6. 

11 - La—State ex rel. Arceneaux v. 
Breaux, 125 So. 283, 169 La 894. 

12. Tex,—Omdorff v. State ex rel. 
McGiU, C1V.APP., 108 S.W.2d 206, 
error refused. 

"Oaoe of trust os profit under state 
govenunent” 

A county commissioner holds “of¬ 
fice of profit or trust under the State 
Government" within constitutional 
provision that no person intrusted 
with public money shall be eligible 
to dny such ofilce until discharged 
for amount of all public moneys in¬ 
trusted to him.—OrndorfC V. State ex 
rel. McGill, supra 

‘‘Person . . entrusted with 

public moneys 

A sherife Is a **person who at any 
time may have been a collector. of 
taxes or who may have been other¬ 
wise entrusted with public motL&y** 
Within constitutional provision that 
no such person shall be eligible to 
any office of profit or trust under 
state government until discharged 
for amount of all ^public, moneys in¬ 


trusted to him.—Omdorff v. State ex 
rel. McGill, supra 

13. Arh.—^Taylor v. Governor, 1 Ark. 

21 . 

14b m.—Cawley v. People, 86 HI. 
249. 

Mo.—State v. Breuer, 18$ S.W. 616, 
i236 Mo. 240. . 

15, La—State v. Bcheveria 88 La 
Ann. 709. 

Mo.—State v. Breuer, .188 S.W. 616, 
286 Mo. 240. 

16- Ga—^Morgan v. Crow, 187 S.B. 

840, 183 Ga 147. 

46 O.J. p 949 note 90. 

17, Neb.—^tate ex rel. Brazda v. 
Marsh, 5 N.W.2d 206, 141 Neb. 
817. 

46 C.J. p 949 note .91- 

18; Tenn.—^Zlrkle v. Stegall, 43 S.W. 

I 2d 192, 168 Tenm 32^ 

I Pailnre to ooUeot mousy 

Collector of public znoneys who ig^ 
norantly or carelessly fails to collect 
money which should go to public 
treasury is not “defaulter" ineligible 
to office;—^Zirkle Vv Stegall, suprq. 
19. Ga—Morgan v. Crow, 187 S.B. 
840, 188 Ga 147. 

Moneys pal<L sheriff by f sdsrsl gay- 
smment for safekeeping, , care and 
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means the state treasury;*® and the "proper officer*’ 
to whom such money should be paid is the state 
treasurer or the county treasurer, as the case may 
be*i 

Such a provision is generally held not to provide 
a permanent ineligibility and, on payment of all 
amounts for which the officer is delinquent, he is 
restored to the right to hold office;** and it has 
been held that it is sufficient if the condition is com¬ 
plied with before the functions of the new office are 
to be taken up.** Where, by virtue of the consti¬ 
tutional or statutory provision, a discharge for the 
amount of the public moneys received by him oper¬ 
ates to relieve the officer from the effect of his de¬ 
fault, a formal discharge is not required*^ and pay¬ 
ment may be otherwise shown;** but a receipt to 
his sureties for a payment made by them under 
their bond is not a discharge under such a provi¬ 
sion,** and neither is the officer’s discharge in bank- 
ruptcy*7 or the barring by the statute of limitations 
of a judgment against him for the money.** 

Croitf and palpable ufufitness. . Under the common 
law, unfitness, if gross and palpable, is a disqualifi¬ 
cation for holding an office.** 

Nonpayment of taxes. A person who is in de¬ 
fault of taxes may be ineligible for office under 
some constitutional or statutory provisions.*® Thus, 
under a constitutional provision making the pay¬ 
ment of all taxes a prerequisite to vote, and a stat¬ 
ute requiring officers to be quaKfied voters, a per¬ 
son who has ‘failed to pay his taxes due to a mu¬ 
nicipality is ineligible for office,*i but the failure to 


pay taxes after election does not result in the loss 
of the right to hold office if the taxes were paid at 
the time of the election and the officer was then a 
qualified elector.** 

Participation in rebellion. A disqualification akin 
to that for conviction of crime is that provided by 
the Fourteenth Amendment of the United States 
Constitution which disqualifies for all offices in the 
federal or state governments those persons who 
having, as officers of the United States or of any 
state, taken an oath to support the constitution of 
the United States have engaged in insurrection or 
rebellion against the United States.** Such dis¬ 
qualification is held to disqualify only those whose 
action was voluntary.*^ Holding a civil office in 
one of the states in rebellion is not regarded as en¬ 
gaging in rebellion.*'* 

Previous incumbency. Constitutional provisions 
limiting the time for which office may be held by 
one person continuously apply to a person elected 
before the adoption of the constitution.** The fact 
that the constitution expressly prohibits certain of¬ 
ficers from succeeding themselves is a potent argu¬ 
ment that officers not prohibited in express terms 
may succeed themselves.*^ A statute providing that 
particular officers shall hold no other office, and 
shall be ineligible for two years next succeeding the 
termination of their office, does not render them in¬ 
eligible to offices other than their particular offices 
for such period after their term has expired.** A 
provision extending the time of disqualification for 
two years after the expiration of the officer’s term 


feedinsT of federal prisoners were 
public moneys within constitutional 
provision.—Orndorff v. State ex rel. 
McGill, Tex.Clv.App., 108 S.W,2d 206, 
error refused, 

20 . Ga.—^Morffan v. Crow, 187 S.B. 
840, 188 Oa. 147. 

21. Ga.—^Morgran v. Crow, supra. 

22 . Wls.-^tate v. Eivenson, 150 IT, 
W. 984, 169 "ms. 628. 

46 C.J. p 949 note 92. 

23. Mo.—Oorpxu Juris cited in State 
V. Heath, 182 S.W.2d' 1001, 1006, 
846 Mo. 226—State v. Breuer, 188 
S.W. 516, 285 Mo. 240. 

24. La.—State v. Reid, 47 So. 912, 
122 La. 690. 

23. La.—«tate v. Reid, 47 So. 912, 
122 La. 590. 

2 a La,—State v. Reid, 42 So. d62, 

^ 118 La. 106. 

27. Tex.—OrndorlC v. State ex rel, 
McOdll,. Civ.App., 108 • S.'W.id 206, 
error refused. 

2 a Tex.—Orndorlf v. State ex rel. 
McGill, dupra. 


29. Mont.—State v. Cochingr, 213 P. 
694, 66 Mont. 169, 28 A.L.R. 772. 

30. Ga.—Taylor V. Aultman, 170 S. 
E. 366, 177 Ga. 624-^ones v. Dar¬ 
by, 161 S.B. 835. 174 Ga. 71. 
Purpose of statutes prescribing: 

payment of taxes within one year 
next preceding: election as qualifica¬ 
tion for ofllcers was to have officers 
who impose taxes on others and de¬ 
termine how they shall be spent 
chosen from among: those citizens 
who have been paying: flJod are likely 
to continue to pay taxes.—State ex 
inf. Mitchell ex reL Goodman v. 
Heath, 182 S,W.2d 1001, 845 Mo. 
226. 

Effect of atnendment withdrawing' 
dlsqualifioatiou 

In quo warranto proceedings to de¬ 
clare officer to be ineligible to hold 
office, fact that his property taxes 
were allegedly delinquent at time of 
election was held not to require 
removal, where before proceeding 
was brought constitutional amend¬ 
ment. was adopted withdrawing prev¬ 
ious disqualification of electors be¬ 


cause of nonpayment of property 
tax,—State ex rel. District Attor¬ 
ney V. Jones, 171 So. 678, 177 Miss. 
598. 

31. Ga.—Jones ▼. Darby, 161 S.B. 
886 , 174 Ga 71. 

32. Miss.—State ex rel. Plunkett v. 
Miller, 137 So. 737, 162 Miss. 149. 

33. La—S tate v. Lewis, 22 Irfi.Ann. 
33—State v. Watklhs, 21 La.Ann. 
631. 

3A Kan.—^Prlvett v. Stevens, 25 
Kan. 275. 

La—^H udspeth y. Garrigues, 21 La 
A nn; '684. 

Z&. XJ.S.— V. S. V. Powell, C.C., 27 
P.Cas.No.16.079, 65 N.C. 709. 

46 C.J. p 949 note 11. 

33. Pa—C ommonwealth v. Brie 
County Oom'rs., 20 pADist 792. 

46 C.J. p 948 note 76. 

37. La—S tate ex reL Arcencaux 
V. Breaux, 126 So, 283, 169 La 
394. 

3 a “Wis.—state T. Southwick, 13 
Wis. 866. 
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refers to official, and not calendar, years.^8 

Violation of election laws» Under some consti¬ 
tutional and statutory provisions, the violation of 
particular laws designed to protect the integrity of 
elections is a disqualification for the particular of¬ 
fice involved.^® In the absence of a provision con¬ 
ferring such power, the court may not declare that 
a candidate who has violated the provisions of the 
election laws shall be ineligible in the future to ac¬ 
cept nominations or hold office and so, in the 
absence of any prohibitory provision in the laws 
governing elections, where both candidates at a 
primary were denied nomination because of viola¬ 
tions , of the Corrupt Practice Act, the one who 
would have received the nomination but for the 
corrupt practice is not ineligible for nomination by 
his party to fill the vacancy or election to office.'*^ 

Under a statute providing that a person shall be 
disqualified for public office, who has paid for any 
statement in a newspaper wherein the electors are 
advised or counseled to vote for such candidate, or 
his fitness and qualifications for office are set forth, 
or his photograph or biography is published, a can¬ 
didate is not disqualified by the mere-publication of 
his photograph accompanied by a. statement of whom 
it represents, and the office sought^? 

A constitutional provision that any person while 
a candidate for office who is guilty of bribery or a 
willful violation of any election law shall be dis¬ 
qualified for office provides for the future as well as 
for the present, and does not mean merely such 
election laws as were in force when it was adopt¬ 
ed,and includes the law governing primary, as 
well as general, elections.^® Thus, the giving or of¬ 
fering of a reward to an elector in order to influ¬ 
ence his vote may disqualify a candidate from hold¬ 
ing office,^® but there can be no disqualification for 


having promised to reward a voter unless it ap¬ 
pears affirmatively that such promise, if performed, 
would inure to the benefit of the voter,^^ and the 
fact that some third person may have given or of¬ 
fered a bribe in order to procure the election of a 
candidate will not disqualify the candidate unless 
he actually participated therein and approved there¬ 
of.^® Where the provisions of an election law re¬ 
late only to the improper influencing of the vote of 
the electors by bribery or otherwise, the contribut¬ 
ing of a reasonable sum by a candidate for a com- 
paign committee is legal and will not disqualify the 
candidate tmless he knew that it was to be used by 
the committee for an unlawful purpose,"^® 

A statute providing that a person who fails to 
file a statement of campaign expenses shall be de¬ 
prived of nomination or office applies to both pri¬ 
mary and general elections,®® but a statute provid¬ 
ing that a statement of election expenses shall be 
filed within a prescribed time will not be construed 
to disqualify permanently one who is tardy in that 
respect, but only until such time as he has filed the 
required statement, where the disqualifying provi¬ 
sion is that no person shall enter on the duties of the 
office until he has filed such statement®^ 

§ 26. Effect of Election or Appointment of 
Persons Not Qualified 

Election or * appointment ot a person not qualified to 
hold office Is void.. 

Where the legislature has fixed the qualifications 
for an office pursuant to its authority so to do, the 
electors may not select one not possessing the quali¬ 
fications prescribed,®^ and one who is not eligible is 
not regarded as elected to office, although he may 
receive the highest number of votes cast®® and is in 
possession of a certificate of election,®^ although it 


d9. Pa.—^Mosby v. Armstrongr, 1S9 A. 
151, 290 Pa. 517. 

4a Iowa.—Van Der Zee v. Means, 
281 N.W. 460, 225 Iowa 871, 121 
A.L.R. 588. 

Statutes oonstmed baxmonioxisly 
Provision of section of statute re- 
latingr to election petition for corrupt 
practices which' required oustinsr of 
Incumbent who is found svUty, and 
provision declaring: official so ex¬ 
cluded inelisrible for reSlectlon, which 
had origin in same act, should be 
construed as harmonious toward ac¬ 
complishment of reasonable object, 
if possible.—^Ross v. Crane, 196 N.S. 
.884, 291 Mass. 28. . 

Statute ooustmed and held uuooiu 
stitutloual 

Mont.—State ex reL Palagi v. Regan, 
126 P.2d .818, 118 Mont 848. 


41, Ky.—^Lovely v. Cockrell, 86 6. 
W.2d 891, 287 Ky. 647. 

42. Ky.—^Lovely v. Cockrell, supra. 

43. Wash,—State v. Hay, 99 P. 748, 
61 Wash. 676. 

44, Pa.—Leonard v. Commonwealth, 
4 A. 220, 112 Pa. 607. 

46, Pa.—^Leonard v. Commonwealth, 
supra. 

43. Iowa.—Van Der Zee v. Means, 
281 N.W. 460, 226 Iowa 871, 121 
A.L.R.. 688. ■ 

47, Or.—State v. Dustin, 6 Or. 876„ 
20 Am.R. 746. 

46 CJ. p 948 note 81.... 

48, Iowa.—Van Der Zee v. Means, 

281 N.W. 460, 225 Iowa 871, 121 
A.L.R. 688. ■ ^ . 

48. Okl.—Allen v. Wildman, 184 P. 
1102, 88 Okl. 652. r 
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Sa NJ>.—Maher v. Jahnel, 19 N.W. 
2d 453, 73 N.D. 742. 

51. W.Va.—State v. Board of Can¬ 
vassers, 106 So. 696, 87 W.Va. 472 
—State V. Gilmer County Ct., 105 

S. H. 698,. 87 W.Va. 437. 

52. Iowa.—State v. Huegle, 112 N. 
W. 284, 186 Iowa 100. 

N.T,—^Mclnemey v. Valentine, 48 N. 

T. S.2d 327, 181 Mlsc. 1062.* 

53. Ely.—Corpus JUris cited In Cal- 
11s V. Brown, 142 S.W.2d 676, 679, 
283 Ky. 769. 

46 C.l. p 960 note 18. 

Rights of persons receiving next 
highest number of votes see Elec¬ 
tions § 243. 

Beguvded as lynixpev 

N.Y.—^Mclnemey V. Valentine, 48 N. 

, T.S.2d 827, ISl .Miac. 1062., 

54. Ky.—Corpus cruris cited in Cal- 
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has been held that his election is not affected but 
merely his right to hold the office:®^ One who has 
been elected to an office, but who is ineligible, can¬ 
not recover the office from another.56 

AppointfHent The appointment of an ineligible 

m. SELECTION K 

§ 27, Mode of Filling Office in General 

The constitution may provfde how offices shall be 
fllled; but In the absence of a constitutional provision 
the method of filling offices Is to be determined by the 
legislature. 

It has been said that the law favors the election 
of all officers by the people whenever possible®^^ 
and that such is the general policy , of our govern¬ 
mental The power of election of the officers of 
the commonwealth resides originally in the people.^2 
They may provide, by the constitution which they 
adopt, how the power shall be exercised,®^ or they 
may leave it to the legislature, as their representa¬ 
tive, to provide by law for the selection of such 


person is an- absolute nullity,®^ and cannot be vali¬ 
dated either by ratification or recogpiition.®® Vio¬ 
lation of a statute relating solely to the conduct of 
an officer after appointment and not purporting to 
deal with his qualifications at the time of appoint¬ 
ment does not . affect his original appointment.®® 

D QTJALBETOATION 

officers, by such instrumentality, and in such man¬ 
ner as in its opinion will secure the best service to 
the public.®^ Where the constitution has provided 
the method of filling offices, the legislature may not 
provide for filling them in any manner other than 
that directed by the constitution;®® but a constitu¬ 
tional provision that an office shall be filled by an 
election has been construed as permitting the legis¬ 
lature to fill the office temporarily by other means 
where there is an emergency or special occasion.®® 
In the absence of constitutional provisions, the 
method of filling offices is to be determined by the 
legislature.®'^ An office created by the legislature is 
wholly within that body’s power, and it may pre- 


Us V. Brown, 142 S.W.2d 675, 670. 
288 Ky. 769—Doraln v, Walters, 
116 S.W. 818. 132 Ky. 64. 

46 O.J. p 960 note 14. 

55. Wls.—State v. Vandenberg, 160 
N.W. 1087, 164 Wls. 628. 

55. Ky.—^Baker v. Combs. 289 S.W. 
66 , 194 Ky. 260. 

57. Ky.—Corpus JTnxas cited In Gal- 
118 V. Brown, 142 e.W.2d 675, 679, 
283 Ky. 769. 

Md.~Kimble v. Bender, 196 A. 409. 

178 Md. 608. 

46 C.J. p 960 note 19. 

Persons having color of title as de 
facto officers, although ineligible 
or without qualification see infra S 
199. 

68 . Ky.—Corpus dlixis cited ht Cal- 
lls V. Brown, 142 S.W.2d 675, 679, 
i288 Ky. 769—^Meglemery v. Wels- 
singer, 181 S.W. 40. 140 Ky. 868. 
31 l4.ItA.,N,S., 676. 

6 ^ Ga.—McLendon v. Kverett. 65 S. 

B.2d 119, 206 Qa. 718. 
ea Mont.—Mhrcellus v. Wright, 202 
. P, 881, 61 Mont. 274—State v. 

Lentz, 146 P. 982, 60 Mont. 822. 

61.' Mont.—State v. Lentz, supra. 
PoUoy.fonniiig and aalaistexial of¬ 
ficers distingifished 
Under a democratic system of gov¬ 
ernment, policy-forming public of-1 
ficers must be either elected directly 
by the people or appointed tty elec¬ 
tive officials firoin the group of their 
political supporters, but there is no 
necessity of maintaining popular con¬ 
trol over the choice of ministerial 
public officers, the only criterion to 
be applied to their selection being 


that of efficiency.—State ex inf. Mc- 
Klttnck ex rel. Ham v. Kirby, 163 
S.W.-2d 990, 849 Mo. 988. 

Cfiaxpected vacancy 
(1) It is the public policy of the 
state that many public offices shall 
be fllled by the people under elec¬ 
tion laws, and that some of them may 
be filled by appointment only when 
an unexpected vacancy occurs.— 

Riley v. Cordell, 194 P.2d 867, 200 
OkL 890. 

<2) Mode of filling vacancy, gen¬ 
erally see inA:a § 62. 

62. Md.—Corpus JTuris cited In 

Buchholtz V. Bill, 18 A.2d 848, 
360, 178 Md. 280. 

N.J.—^Morgan v. Civil Service Com¬ 
mission, 86 A.2d 898, 131 N.J.Law 
410. 

46 C.J. p 950. note 26. 

63. Md.—Corpxis Juris cited in 

. Buchholtz V. Hill, 13 A.2d 848, 850. 

178 Md. 280. 

46 C.J. p 960 note 26. 

64. Md.—Corpus Juris cited in 

' Buchholtz V. Hill, 18 A.2d 348, 860, 

. 178 Md. 280. 

46 C.J. p 960 note 27. 

65. Fla.—^Bldtch v. Buchanan, 181 
So. 151, 100 Fla. 1202, opinion ad¬ 
hered to 182 So. 474, 100 Fla. 1242. 

Md.—Corpus Juris cited in Buch- 
'holtz V. Bill, 13 A.2d 348, 860, 178 
Md. 280. 

46 aj. p 960 note 28—12 CJ* p 761 
note 88. 

66 . Nev.—State ex rel. Wlchman v. 
Gerbig, 24 P.2d 318, 66 Nev. 46, 

Mode' of ’filling vacancy in elective 
office see supra 5 52. 
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67. Ala.—re Opinion of the Jus- 
I tices, 42 So.2d 66. 

HI.—^People V. Chicago Transit Au¬ 
thority, 64 N.B.2d 4, 892 Ill. 77. 
Md.r-Buchholtz v. Hill. 13 A.2d 848> 
178 Md. 280. 

Mass.—Cullen v. Mayor of City of 
Newton, 82 N.B.2d 201, 308 Mass. 
578. 

N.J.—Driscoll V, SaWn, 1 A.2d 881, 
121 N.J.Law 226, affirmed 6 A.2d 
699, 866, 122 N.J.Law 414. 

Wls.—^McCann v. Personnel Board of 
Wis., 88 N.W.2d 480, -266 Wls. 
321. 

46 C.J. p 960 note 80. 

Change of method 

(1) The legislature may from time 
to time change the mode of filling an 
office.—^Perkins v. Cook County. Ill 
N.B. 680, 271 Ill. 449, Aan,Cas.l917A 
27. 

(2) Mode of appointment may be 
altered at pleasure of legislature.— 
Groves V. Board of Bducatlon of 
Chicago; 10 N.B.2d 408, 867 Ill. 
91. 

BiffereiiS modes for same type of of¬ 
fice 

Legislature which, may prescribe 
mode of filling all offices created by 
it. may also prescribe mode in one 
parish different from that in anoth¬ 
er, involving same character of of¬ 
fice,—State ex rel. Porterie v. Smith, 
166 So. 72, 184 La. 268. 

Civil ofilcers 

Members of board axe civil officers 
within constitutional provision em¬ 
powering general court to name and 
settle annually or provide by fixed 
laws for .naming and settling all 
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scribe the mode of filling the office^^S and, if the 
statute creating the* office provides how it shall be 
filled, it must be filled in that manner.^® 

When an amendment to the constitution creates a 
public office, such office may be filled by vote of the 
electors at the same election at which the amend¬ 
ment is adopted JO 

§ 28. Appointment 

An appointment to office it Intrinsically an executive 
act Involving the exercise of Judgment and discretion. 

An appointment to office is intrinsically an execu¬ 
tive act'll involving the exercise of judgment and 
discretion.'^2 The power to appoint to office has 
been said to be a sovereign function,^^ a political 
power,7^ and a franchise.^5 

§ 29. — Authority and Power to Appoint 
in Gener^ 

The power to select officers Is not inherently an ex¬ 
clusive function of either the executive, legislative, or 
judicial branches of the government, and any one of the 
three departments may, where authorized, appoint its own 
subordinates. 

The power to select officers is not inherently an 
exclusive function of either the executive, legisla-’ 
tive, or judicial branches it is one of the princi¬ 
ples of the law of the United States that, in, the ab¬ 


sence of a constitutional provision to the contrary, 
any one of the three departments of the government 
may, under the authority of a statute, appoint its 
own subordinatesJ*^ It has been held that authority 
to appoint officials is not inherent in the general 
powers of any department of the government, and 
must be duly conferred before it may be exercised,*^® 
but the contrary has also been held.^® According 
to some authorities the power of appointment is not 
an executive power in the sense that it belongs to 
the governor as a result of a g^rant to him, in the 
constitution, of the executive power, and in the ab¬ 
sence of any provision or statute gpving him power 
to appoint but it has been held that the power 
of appointment to an office in the executive depart¬ 
ment, as distinguished from the judicial or legisla¬ 
tive departments, is in the governor as an incident 
of the grant of executive power,and that the pow¬ 
er to appoint to an office, being an executive power, 
rests in the governor in the absence of any expres¬ 
sion to the contrary by the legislature.^^ There is 
authority that, in .the absence of a constitutional 
provision to the contrary, any one of the three de¬ 
partments of government may, under statutory au¬ 
thority, appoint for any class of office in any of the 
three departments)*® but there is also authority, 
particularly under constitutional provisions as to 
the separation of the different departments of the 


oivil officers within the common¬ 
wealth, '*the election and constitution 
of whom are not . • • otherwise 

provided for.*'—In re Opinion of the 
JusUoes, 21 N.m2d 651, 803 Mass. 
615. 

68 . TXL —Groves v. Board of Educa¬ 
tion of Chicago, 10 N.E.2d 403, 367 
IlL 81. 

Mass.—Cullen v. Mayor of City of 
Newton, 82 N.B.2d 201. 808 Mass. 
678. 

46 aJ. p 961 note 84. 

68 . Ala.—Hale v. State ex reL Al- 
ffee, 186 So. 168, 287 Ala. 191. 

TO. Neb.-!-State v. Winnett, 110 N. 
W. 1113, 78 Neb. 879, 10 Ii.R.A,N.S., 
149, 16 Ann.Cas. 781. . 

Tl. Mass.—^In re Opinion of the 
Justices, 21 N.E.2d * 661,' 803 Mass. 
^ 16 —Opinion of the JusUces, 19 
N.E.2d 807,' 802 Mass. 605—Murphy 
V. Webster, 181 Mass. 482. 
tTtah.—State ex reL Eteimmond v. 
Maxfleld, 182 P. 2 d 660, 108 Utah 
1 . 

46 C.j. P 961 note 89—4 p.J. p 1405 
note 71. ' 

Appointment and election distin¬ 
guished ^ Elections S ^ a* 
AppointmeiiA of officer not Judicial 

racft; -• 

Cal.—People v. Bush, 46 Cal. 844. 


Hearing as to eiii]>loynien.t 
Courts and commissions author¬ 
ized to employ personnel exercise 
quasi-judic^l functions In holding 
hearings r^ted to employee per¬ 
formance.—McAlpine v. Garfield Wa¬ 
ter Commission, 52 A2d 769, 186 N.J. 
Law 497, 171 A.L.R. 172. 

72 ; tr.S.—Keim v. U. S., Ct.CL, 20 
S.Ct. 674, 177 U.Si 290, 44 L.Bd. 
774. 

46 C,J. p 962 note 64—4 C.J. P 1406 
note 72. 

73. Fla.—State ex reL Landis v. 
Bird, 168 So. 248, 120 Fla. 780. 

lU.—People ex rel. Gallas v. Kru- 
picfca, 279 HLApp. 269. 

74. Tenn.—Davis v; Williams, 12 S. 
W,2d 632, 158 Tenn. 34. 

76. Mich.—Frey v. Michle, 86 N.W. 
.184, 68 Mich. 323. 

26 C.J. P 1019 note 78.. 

,76. Tenn.—Davis v. Williams, 12 S. 

W.2d 632, 158 Tenzu 34. 

46 aJ. p 951 note 40. 

77. Ind.—^tate v. - Hyde, 22 NJSl 
644, 121 Ind. 20.. 

46 aJ. P 951 note 48. 

78. IBla.—State ex reL Landis v. 
Bird, 163 So. 248, 120 Fla. 780. 

79m ihd.—^Tucker v. State, 86 N.iD.2d 
. 270, 218 Ind. 614. 

4 C.J. p 1406 note 78. 
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Power of appoiatment as inoident of 
general powers 

The general assembly may exercise 
Gie executive power of appointment 
of officers and employees whose 
duties are an incident to its legris- 
lative functions, and administrative 
officers in the administrative de¬ 
partment of the government or in 
the Judicial department may exer¬ 
cise the executive power of appoint¬ 
ing th^r own deputies and employees 
whose duties are incidental to the 
carrying out of the administrative 
functions of the offices they occupy. 
—^Tucker v. State,, supra. 

80. Md.—Buchholtz v. HilL 18 A2d 
348, 178 Md. 280. 

Wyo »—Ookpus Jiurls cited in. People 
V. Christian, 128 P.2d 368,. 371, 58 
Wyo. 89. 

46 C.J. p 951 note 44. 

81. Ind.—^Tucker V. State, 86 N.E2d 

' 270. 218 Ind. 614; 

88 . Utah.^—State ex reL Hammond 
V. Maxfield, 182 P.2d 660, 108 Utah 
1 . 

Appointment aO executive act see su¬ 
pra S 28. 

83. Idaho.—ringard v. Baiter, 147 
P. 293, 27 Idaho 124. 

46 C.J. P 951 note 46. 
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state, that it is improper for the legislature or the 
courts to appoint executive or administrative offi¬ 
cers except to fill such offices as are incidental to 
the performance of their own prescribed duties,84 
and that, in order for power to appoint a member 
of a different department of the government to ex¬ 
ist, it must be expressly provided for by the consti- 

tution.85 

Subject to constitutional limitations, the legisla¬ 
ture may determine who shall exercise the power of 
appointment as to particular offices,®® and it has 
been held that the legislature may confer a power 
of nomination and appointment on nongovernmental 
persons and bodies,®*^ such as private corporations 
chartered by authority of the state government,®® 
voluntary associations of iindividuals,®® or an indi¬ 
vidual not a public officer,®® if there is a substantial 
and rational relation between the nongovernmental 
person, body, or organization intrusted with the 
power of appointment, nomination, or election, and 
the function of government which the persons ap¬ 
pointed or elected are to perform;®^ but it has also 
been held that the legislature may not vest the pow¬ 
er of appointment elsewhere than in one of the three 


departments of the government.®® The fact that 
under the constitution the legislature may have pow¬ 
er to provide the manner in which an office may be 
filled does not necessarily confer power on the leg¬ 
islature itself to make the appointment,®® but it has 
been held that the legislature may have such pow- 
er.®4 

The matter of an official appoinhnent is not per^ 
sonal, and the right to make it does not attach to the 
person but to the official on whom that right is con¬ 
ferred.®® 

§ 30. — Making of Appointnaent in Gen¬ 
eral 

The power to appoint to office carries with It discre¬ 
tion in the exercise of the power, and a valid appoint¬ 
ment requires a choice by the appointing power of the 
person appointed. 

The power to appoint to oflfice carries with it dis¬ 
cretion in the exercise of the power,®® and a valid 
appointment requires a choice by the appointing 
power of the person appointed.®^ While the ap¬ 
pointing power may listen to the recommendation 
or advice of others,®® the selection must finally be 


24. Ind.—^Tucker v. State, S5 NJB. 

2d 270, 218 Ind. 614. 

46 C.X p 952 note 46. 

as. Fla.—State ex rel, Landis v. 

Bird, 163 So. 248, 120 Fla 780. 
Oases ia which pbwer may ho exer¬ 
cised 

Classes of cases in which specially 
delegated power of appointment of 
officers is to be exercised need not 
be expressly stated in constitution, 
although they should be stated in, 
or recognized by, statutes enacted 
pursuant to constitution.—State ex 
rel, Landis v. Bird, supra 
«0L Ala.—^In re Opinion of the Jus¬ 
tices, 42 So.2d 56. 

Fla—State ex rel. Landis v. Bird, 
163 So. 248, 120 Fla 780. 

M€u&s.—C ullen v. Mayor of City of 
Newton, 82 N.E.2d 201, 808 Mass. 
678. 

N.J.—Driscoll T. Sakln, 1 A.2d 881, 
121 N.J.Law 225, affirmed 6 A.2d 
699, 866, 122 N.J.Law 414. 

OkL—State v. Sowards, 82 P.2d 324, 
64 Okl.Cr. 430. 

Pa—Commonwealth ex reL y. Don- 
oghue, 81 PaDist. & Co. 105. 
ffhe leglslatiire nwgr change an ax»- 
polntive power, but generally in so 
doing it acts prospectively.—Suer- 
manu v. Hadley, 193 A. 645, 327 Pa 
190. 

87, Tex—Corpus Juris cited in 
Miller V. Bi Paso County, ClvJLpp., 
146 S.W.2d 1027, reversed on oth¬ 
er. grounds 160 S.W.2d 1000, 186 
Tex 870. 

46 C.J. p 961 notes 31-83. 


88 . Md.—^McCurdy v. Jessop, 95 A. 
37, 126 Md. 818. 

46 C.J. p 951 note 31. 

89. Ala—^In re Opinion of the Jus¬ 
tices, 42 So.2d 56. 

46 C.J. p 961 note 32. 

Ctttizeas’ oomuittee 
The statute delegating to a citi¬ 
zens' supervisory committee com¬ 
posed of officers of named civic 
groups to exclusion of other groups 
the duties of selecting members of 
the personnel board is valid and does 
not. discriminate arbitrarily.—^In re 
Opinion of the Justices, supra 

90, N.T.—ISAne v. Qaynor, 129 N.T. 
■S. 280, 144 App.Div. 196, affirmed 
96 N.B. 1117, 202 N.T. 616. 

46 C.J. p 951 note 33. 

91, S.C.—Ashmore v. Greater 
Greenville Sewer Diet, 44 S.B.2d 
88 , 211 S.a 77. 

98. Del.—State ex rel James v. 

Schorr, 65 A.2d 810. 

Ind.—Tucker v. State, 85 N.H.2d 270, 
218 Ind. 614. 

98; Neb.—State v. Plasters, 106 N. 
W. 1092, 74 Neb. 662, 3 L.RAl.,N.S., 
887, 18 Ann.Cas. 154. 

46 C.J. p 962 note 47. 

Ooiurtitatioiial office 
The general assembly may not 
create a constitutional office and 
name a person to fill it.—Pope v. 
Pope, 210 S.W.2d 819, 218 Ark. 821. 

94, Del.—State ex rel James y. 
Schorr, •65 A.2d 810. 
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Fla—state ex rel Gibbs v. Gordon, 
189 So. 487, 138 Fla 312. 

Okl.—State v. Sowards, 82 P.2d 324, 
64 OklCr. 480. 

46 aJ. P 952 note 48. 

95. Wyo.—^People v. Shawver, 222 
P. 11, 30 Wyo. 366. 

96. Ark.—^Wheelis v, IF'ranks, 72 S. 
W.2d 231, 189 Ark. 373. 

Mont.—^Horvath v. Mayor of City of 
Anaconda, 116 P.2d 874, 112 Mont 
266. 

46 C.J. p 952 note 54. 

Appointment as act involving Judg¬ 
ment and discretion see supra S 
28. 

97. N.T.—People v. Oaynor, 123 N. 
T.S. 779, 142 App.Div. 908. 

46 C.J. p 962 note 63. 

ConsideratioiLs other than dtuOifioa- 
tloa 

Within closely confined bound¬ 
aries, weight may be given in the se¬ 
lection of persons for employment 
in the public service to considera¬ 
tions other than that of their quali¬ 
fications therefor.—^In re Opinion of 
the Justices, 22 N.B.2d 49, 303 Mass. 
631. 123 A.L.R. 199. 

98. N.T,—-People v. Pierce, 133 N. 
T.S. 802, 149 App.niv. 286. 

46 C.J. p 952 note 55. 

A. mere recosnmeodatioii, without 
an appointment confers no right to 
the office.—^Russell y, Lyon, 72 S.E3. 
496. 90 S.O. 5. 
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the act of the appointing power and an appoint¬ 
ment made by lot is invalid.^ There must be an in¬ 
tention on the part of the appointing officer to place 
the person of his choice in the position to be filled,^ 
but an intention to appoint may be implied.^ 

The right to an appointive office rests on a due and 
proper appointment^ An appointment must be made 
by a duly authorized officer or body,^ and the ap¬ 
pointing power must be exercised within the terms, 
limitations, and intendment of the grant of the pow¬ 
er,® such , as a requirement that the appointee shall 
have received specified Vecommendations,*^ and in 
compliance with all of the formalities prescribed.® 
An appointing officer or board may not exact of an 
appointee as a condition of making the appointment 
the surrender of any right, privilege, or emolument 
appertaining to the office,® and the principle may not 
be evaded by estoppel.^® An appointment for a 
period of time longer than that authorized has been 


§ 30 

held valid to the epctent of the authority-^*^ 

Prospective appointment. The general rule is tliat 
a prospective appointment to fill a vacancy sure to 
occur in a public office, made by an officer who, or 
by a body which, as then constituted, is empowered 
to fill the vacancy when it arises, is, in the absence 
of a law forbidding it, a valid appointment, and 
vests title to the office in the appointee.^^ An ap¬ 
pointment to a new office to take effect on the estab¬ 
lishment of such office may be made before the law 
establishing such office goes into effect^® Howev¬ 
er, an officer clothed with power of appointment to 
a public office has no right to forestall the rights and 
prerogatives of his successor by making a prospec¬ 
tive appointment to fill an office, the term of which 
is not to begin until his own term and power to ap¬ 
point have expired.1^ 

Presumption of validity. An appointment will be 


99. N.T.—People v. Pierce, 188 N. 

T.S. 802, 149 App-Dlv. 286. 

N.C.—^Howerton v. Tate, 68 N.C. 646. 
Approval of statato 

The srovernoi^s approval of the 
statute desigmatlnsr the members of 
the commission did hot constitute a 
selection of the members by the gov¬ 
ernor.—Commonwealth ex rel. Smith 

V. Clark. 200 A. 41, 881 Pa. 405. 
SlvestmeiLt of power by oontraot 

A public body having the power 
to appoint to public office cannot di¬ 
vest itself of that power by contract. 
—Kennon v. Schleslnger, Tex.Civ. 
App., 182 S.W.2d 878; error refused. 

1. Pa.—Commonwealth v. Coxmty 
Com’rs, 5 Binn. 684. 

2. Ind.—State v. Peelle, 24 N.B. 440, 
124 Ind. 616. 18 L.R.A. 228. 

46 C.J. p 968 note 69. 

8 . Cal.—^Hubert v, Mendheim, 80 P. 

683, 64 Cal. 213. 

46 C.J. p 953 note 60. 

4k N.C.—^Blrchfield v. Department 
of Conservation and Development 
of North Carolina, 167 S.B. 866, 
204 N.a 217. 

A Mo.—State ex rel. McKittrlck v. 

Becker, 81 S.tV.2d 948. 

N.C.—^Brigman v. Baley, 196 S.B. 
617, 218 N.C. 119—Blrchfleld v. 
Department of Conservation and 
Development of North Carolina, 
167 S.B. 866, 204 N.C. 217. 

A de faoto oAcer may make valid 
appointments of subordinates,— 
State ex rel. Carlson v. Strunk, 18 N. 

W. 2d 467, 219 Minn. 629. 

Head of Administrative oiDDloe 

In absfehce of civil service laws, 
head of administrative office is as a 
rule permitted to employ subordi¬ 
nates at his will.—^In re Keeley, 97 
P.2d 468,. 86 CaI.App.2d 264. 


Appointment of relatiLve 

(1) Two Judges of court could ap¬ 
point first cousin of third ^udge as 
commissioner, and such appointment 
would not violate provision of con¬ 
stitution forbidding officers to ap¬ 
point relatives to public service 
where third Judge refrains from vot¬ 
ing and other judges exercise ap¬ 
pointive power free from connivance, 
agreement, or conspiracy.—State ex 
rel. McKittrick v. Bedcer, 81 S.'W'.2d 
948, 836 Mo. 816. 

(2) Belationshlp to appointing 
power as affecting eligibility for of¬ 
fice see supra § 22. 

Appointing officer held anthoxlzed 
N.J.—Dodd V. Van Riper, 61 A.2d 84, 
186 N.J.Law 167. 

a U.S.—Trammell v. Fidelity & 
Casualty Co. of New York, D.C.S. 
C., 46 F.Supp. 866. 

Pla.—State ex rel. Landis v. Bird, 
163 So. 248, 120 Fla. 780. 

S.C.—^Elledge v. Wharton, 71 S.B. 
667, 89 S.C. 118. 

7. Ohio.—State v. Finger, 28 NJS. 
136, 48 Ohio St. 606. 

46 C.J. p 968 note 64. 

8. Ala.—Ctorpiis gaxis cited In 
HAle V. State ex rel. Algee, 186 
So. 168, 287 Ala. 191. 

46 C. J. p 960 note 18. 

9. Neb.—State v. WlUott, 174 N.W. 
429, 108 Neb. 798. 

la Neb.—State v. Willott, supra. 

11. Hawaii.—^In re Jones, 84 Ha¬ 
waii 12. 

Tan^oravy as^ointment 
Where the executive is authorized 
to make a temporary appointment, 
but appoints for the full term of the 
office, the appointee became a de 
Jure officer for the temporary period 
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and the excess of the term will be 
regarded as mere surplusage.—^In re 
Jones, supra. 

12. Ala.—Corpus gnzls cinoted In 
State ex rel. Foster v. Rice, 162 
So. 292, 297, 280 Ala. 608. 

Ariz.—Ooxpos Juris cited in Perkins 
V. Hughes, 91 P.2d 261, 266, 68 
Ariz. 623. 

Ky.—OorpuB Juris dted in Board of 
Bducation of Boyle County v. Mc- 
Chesney, 82 S.W.2d 26, 236 Ky. 
692. 

N.J.—Corpus Juris quoted in Pash- 
man V. Friedbauer, 66 A2d 668, 
670, 4 N.J.Super. 123. 

N.T.—People v. Dethlofl, 28 N.B2.2d 
860, 283 N.Y. 809—People ex rel. 
Smith V. Kenyon, 271 N.Y.S. 939, 
241 App.Div, 177, affirmed 193 N. 
B. 809, 266 N.Y. 637. 

Wyo.—Corpus Juris cited in People 
V. Christian, 123 P.2d 868, 874, 68 
Wyo. 89. 

46 C.J. p 962 note 49. 

13. Ala.—State ex rel. Shirley v. 
Lutz, 147 So. 429, 226 Ala. 497 

N.J.—Corpus Juris quoted in Pash- 
man V. Friedbauer, 66 A.2d 668, 
670, 4 N.J.Super. 128. 

46.,C.J. p 962 note 50. 

I 

14. Ky.—Corpus Juris cited in 
Board of Trustees v. Kercheval, 
46 S.W.2d 846, 242 Ky. 1—Board 
of Bducation of Boyle County v. 
McChesney, 32 S.W.2d 26, 236 Ky. 
692. 

N.J.—Corpus Juris quoted in.Pash- 
man V. Friedbauer, 66 A.2d 668, 
670, 4 N.J.Super. 123. 

N.Y.-People v. DethlOff, 28 N.B.2d 
360, 283 N.Y. 809—^People ex rel. 
Smith V. Kenyon, 271 N.Y.S. 939. 
241 App.Dlv. 177, affirmed 198 N. 
B. 809, 265 N.Y. 637. 

46 C.J. p 962 note 61* 
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presumed to have been made in accordance with the 
law.ts 

§ 31. — Action of Board or Legislative 
Body 

Where the appointment of an officer Is directed to be 
made by a legislative body by ballot, the manner of 
taking the ballot Is within the discretion of such body. 

Where the appointment of an oflSicer is directed 
to be made by a legislative body by ballot, the man¬ 
ner of taking the ballot is within the discretion of 
such body.i® One may be voted for, although not 
nominated, where there is no requirement as to nom¬ 
inations and, where a majority of the votes cast 
is necessary for a choice, it is not sufficient for elec¬ 
tion that a candidate should merely have received 
a majority of the votes cast for candidates who had 
been nominated.^* A vote cast for one who is dis¬ 
qualified, or cannot be identified is to be counted in 
fixing the total vote cast, tmless it appears that it 
was cast in willful defiance of law or with intention 
of the- voter to waste his vote.^® 

When appointment becomes absolute. In some 
decisions it has been heM that the appointment be¬ 
comes absolute when the result of the ballot has 
been ascertained and announced ;20 in other deci¬ 
sions not until the termination of the meeting at 
which the appointment is made^^ or until a motion 
to reconsider has been acted on or the time for 
such a niotion has expired in still other deci¬ 
sions not until the appointee has received the certifi¬ 
cate of his appointment28 Within, these rules the 


action of a legislative body in making an appoint¬ 
ment may be revoked at any time before it has be¬ 
come final,2* but not thereafter.25 

I 32. - Concurrent Action of Different 

Bodies 

Where an appointment is made as a result of a nom¬ 
ination by one authority and confirmation by another, 
the appointment Is not valid and complete until the 
action of all bodies concerned has been taken. 

Where an appointment is made as the result of a 
nomination by one authority and confirmation by 
another, the appointment is not valid and complete 
until the action of all bodies concerned has been 
taken.26 It has been held that a statute creating an 
office to be filled by appointment of one authority 
with the advice and consent of another must be giv¬ 
en a reasonable construction,*7 and that, when such 
a law provides for the first appointment to be at the 
time when the confirming body would not be in ses¬ 
sion, it does not contemplate that there can be no 
occupancy of the office until both authorities have 
acted.28 A statute requiring the confirming body to 
act within a specified time after a nomination is 
submitted to it has been held to impose a duty on the 
confirming body which is not subject to waiver so 
that inaction is not equivalent to a tacit confirma- 
tion.^® A confirmation is not subject to re voca¬ 
tion,8^ but it has been held that a confirmation is 
not complete until a motion to reconsider has been 
acted on or the time for such a motion has ex¬ 
pired.® i Where no provision is made that an ofifi- 


15. N.M.—BSldoat V, Territory, 61 P. 
106, 10 N.M. 141. 

N;C.—Cherry v. Bums, SS S.B. 186, 
,124 N.C. 761. 

10. Oonn.^—State v. Starr, 63 A. 612, 
78 Conn. 636. 

17. R.I.—Carpenter v, Sprague, 119 
JL 661, 46 H.L 29. 

18. R.I.—Carpenter v. Sprague, su¬ 
pra. 

19. R.I.—Carpenter v. Sprague, su¬ 
pra. 

aa R.L—CJarpenter v. Sprague, su¬ 
pra. 

46 C.J. p 953 note 71. 

When appointment complete: 
Generally see infra § 83. 

As affected by. .requirement of com¬ 
mission generally see Infra § 36. 
Where appointment is by concur¬ 
rent action of different bodies 
see infra S 32, 

air Arlc—^Allen v/ Morton, 127 S, 
W. 460, 94 Arlc. 406. 
as. La.—^Alleman v, Dufresne, App., 
17 So.2d TO, 

a& Cal.—Conger v. Gilmer, 82 Cal. 
76. 


24. Ky.—^Board of Bducation of 
Boyle County v. McChesney, 82 S. 
W.2d 26, 236 Ky. 

46 C.J. p 968 note 74. 

Revocation of appointment general¬ 
ly see infra S 33. 

85. Ky.—^Bpard of Education of 
Boyle County v, McChesney, su- 
pra. 

28. Arlz.—McCall v. Cull, 76 P.2d 
696, 61 Ariz. 237. 

Ga.—Gorpus Juris cited in Stanley 
V. Sixns, 196 S.E. 489, 443, 186 Ga. 
618. 

Mont.—State ex rel. Nagrle v. Staf¬ 
ford, 34 P.2d 872, 97 Mont. 276. 
N.T.^Welling v. Fullen. 299 N.Y.S. 
86 , 164 Misc. 456, affirmed 300 N. 
Y.S. 1006, 262 App.Biy. 856, mo¬ 
tion denied 13 M.E.2d 481, 276 N. 
Y. 690. 

Tex.—^rpus Juris cited in Denison 
V. State, Clv.Appi, 61 S.W.2d 1017, 
1021. 

Wyo.—Corpus Juris dted in People 
ex rel. Warren v. Christian, 123 P. 
2d 368, 871, 68 Wyo. 89, 

46 C.J. P 963 note 76. I 


ConiixiiiSrtion may be made indirect** 

ly 

Minn.—Larsen v. St. Paul. 86 M.W. 

469, 83 Minn. 473. 

46 C.J. p 964 note 83. 

27. Mo.—State v. Williams, 121 B. 
W. 64, 222 Mo. 268, 17 Ann.Cas. 
1006. 

46 C.X p 963 note 76. 

28. Mo.—State v. Williams, supra. 
28, Conn.—State ex rel. McCarthy 

v. Watson, 45 A.2d 716, 132 Conn. 
618. 

Statutory purpose 
The purpose of the statute was to 
require action on an appointment 
within the stated time so that, if the 
appointment was not confirmed, the 
governor would have an opportuni¬ 
ty to name another person to the of¬ 
fice.—State ex rel. McCarthy v. Wat¬ 
son, supra. 

30. Miss.—Witherspoon ▼, State* 
103 So. 134. 138 Miss. 810. 

Revocation of appointments general¬ 
ly see infra S 33. 

31. Miss.—Witherspoon v. State, 
103 So. 134, 188 Miss. 310. 
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cer is to be commissioned by the executive, the ap¬ 
pointment has been held to be complete on confirma¬ 
tion of his nomination where provision is 

made .for the exercise of a power to commission, the 
appointnient is not complete imtil the commission 
has been signed,38 and it has been held that the body 
which has been intrusted with the power^of con¬ 
firming appointments may reconsider its action be¬ 
fore any action based on its first decision has been 
taken.84 The appointment and confirmation need 
not be concurrent in point of time,8*5 and an appoint¬ 
ment may be made during a recess of the confirming 
body and confirmed at its next session.86 In the 
absence of constitutional restriction87 a confirma¬ 
tion by the legislature of an executive appointment 
may be at a special session.88 

Where there is a failure to confirm on the part 
of the confirming body, it is the duty of the nomi¬ 
nating power to make a new appointment ;8 8 but it 
has been held that a temporary appointment of a 
person to an office is not terminated by a refusal to 
confirm him for the permanent appointment^® A 
statute providing that one whose nomination has 
been rejected by the senate shall not be appointed 


§ 33 

during the recess of the senate to any other office 
the nomination for which must be confirmed by the 
senate has been held to be invalid.^! 

Where appointment is to he made by two bodies 
by joint ballot, in case their nominations for the 
office separately made do not concur, the appoint-, 
ment of an officer by a majority of the whole num¬ 
ber after assembly in joint meeting is a valid ap¬ 
pointment, although the members of one of such 
bodies take no part therein.^8 

§ 33. -Revocation 

An appointment to office may be revoked at any time 
before the appointment becomes final and complete, but 
not thereafter.' 

An appointment to office may be revoked at any 
time before the appointment becomes final and com¬ 
plete, ^8 but not thereafter^^ tml’ess the appointee is 
removable at the will of the appointing power.^® 
For the purpose of this rule, an appointment to of¬ 
fice is complete when the last act required of the 
person or body vested with the appointing power has 
been performed.^® Where by constitutional, stat¬ 
utory, or other legal provision it is required that cer- 


32. Pa.—Commonwealth v. WfUler, 
2S A. 382, 145 Pa. 285. 

When appointment, complete: 
Generally see infra 9 83. 

As affected by requirement of 
commission generally see infra 
9 86 . 

Where appointment Is by board or 
legislative body see supra 9 81. 

33. U.S.—^Marbury v. MAdlson, D.C., 
1 Cranch 187, 2 L-Ed. 60. 

46 C.J. P 963 note 79. 

34. Mich.—Attorney General v. Oak- 
man, 86 N.W. 151, 126 Mich. 717, 
86 Am.S.R. 574. 

Revocation of appointment general¬ 
ly see infra 9 33. 

35. Wyo.—^People v. Sbawver, 222 
P. 11. 30 Wyo. 366. 

Officers whose terms begin, during 
or after, regular session of senate 
should be appointed and confirmed 
at session of senate next preceding 
beginning of terms.—State ex rel. 
Landis v. Bird, 163 So. 248, 120 Fla 
780. 

36. Wyo.—People v. Shawver, 222 
P. 11, 30 Wyo. 366. 

Bxpiratiott of term of appointing of. 
floor 

(1) Appointment during senate 
recess could be confirmed at. tbe 
next session of the senate^ although 
the term of ..office of the governor 
making the appointment had then 
expired, and neither the new nor 
the old governor, requested confirma¬ 
tion, and the senate' was" without 
executive communication concerning 
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the appointment.—People v. Shaw¬ 
ver, supra 

(2) Prospective appointments gen¬ 
erally see supra 9 80. 

37. Md,—Taylor v, Hebden, 24 . Md. 

202 . 

46 C.jr. p 963 note 81. 

38.. Mo.—State v., Williams. 121 S. 
W. 64, 222 Mo. 268, 17 Ann.Cas. 
1006. 

Bisoretiozi 

Governor is. required to have’ re¬ 
cess appointees confirmed by senate 
only at regular sessions, with dis¬ 
cretion to have confirmation at ape- 
ciaJ session.—State ex rel. Gaint v. 
Dowling, 120 So. 598, 167 La 907. 
Xnclnsioii, in call for special sessioii 
Confirmation by senate of recess 
appointee to office Is administrative, 
not legislative act, and purpose need 
not be included' in call for special 
session.—State ex reil. Saint v. Dow¬ 
ling, supra 

39- Ohio.—State V. Johnson, 8 Ohio 
Cir.Ct.,N,S.. 635, 28 Ohio Cir.Ct. 
793: 

40. U.S.—^In re Alabama Southern, 
etc., Dist. Marshalshlp, D.C.Ala, 
20 F. 379, 

41. W.Va.—State ex rel. Downey v. 
r Sims, 26 S.H;2d 181. 126 W.Va 

627. 

BUgibility for office generally see 
. ^upra 99 11-26.' 

4a.' N.y.— Whiteside V. People, 26 
Weijid; 684. 

43. Ky.—^Bbard of Education' of 
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Boyle County v. McChesney, 32 S. 
W.2d 26, 236 B:y. 692. 

Revocation of: 

Appointment by board or legisla¬ 
tive body see supra 9 31. 
Confirmation see supra 9 32. 

44. Ky.—Ooipiis Juris cited In 
Board of Education of Boyle 
County V. McChesney, 32 S.W.2d 
26, 28, 235 Ky. 692. 

La—Corpus Juris cited In Alleman 
V. Dufresne, App., 17 So.2d 70, 76. 
Pa—^In re Newtown Tp. Auditor, 
Quar.Sess., 35 Del.Co. 390. 

W.Va—Corpus Juris cited in Taylor 
V. Board of Education, 160 S.E. 
299. 800, 111 W.Va 62. 

46 C.J. p 954 note 87. 

45. La—Alleman v. Dufresne, App., 
17 So.2d 70. 

46. Ala—Corpus Juris cited in 
Hale V. State ex reL Algee, 186 So. 
163, 167, 287 Ala 191. 

Ky.—Corpus Juris cited in Board of 
Education of Boyle County v. 
McChesney, 82 B.W.2d 26, 28, 235 
Ky. 692. 

Miss.—Smith V. State, 26 So.2d 543, 
200 Miss. 184. 

46 C.J. p 954 note 88—4 C.J. p 1406 
. note 74. 

Effect of requirement of commis¬ 
sion: 

Generally see infra 9 36. 

Where: 

Appointment is by board or leg¬ 
islative body see supra; 9 3.i. 
Concurrent action of different 
bodies required see supra 9 
82. 
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tain steps be taken , to make an effective appoint¬ 
ment, it has been held that the appointment becomes 
complete beyond the possibility of recall when the 
last of the prescribed steps is taken,and that, 
where no method of appointment is provided, an 
appointment does not become effective and beyond 
recall until the appointing officer by some act or 
word evinces a final intent to vest the appointee with 
title to the office.^8 

§ 34 . -Civil Service Laws 

a. In general 

b. Offices, positions, and employments to 

which dvil service laws apply 

c. Administration of system j dvil serv¬ 

ice commission 

d. Classification 

e. Appointments 

f. Examinations 

g. Eligible lists 

h. Certification 


a. In General 

Constitutions and statutes frequently provide for, or 
set up, civil service systems under which appointments 
to ofrices, positions, and employments are required to be 
made according to merit and fitness, to be ascertained, 
at least as far as practicable, through competitive ex¬ 
amination. 

Constitutions and statutes frequently provide for, 
or set up, civil service systems under which appoint¬ 
ments to offices, positions, and employments are re¬ 
quired to be made according to merit and fitness, 
to be ascertained, at least as far as practicable, 
through competitive examination.^^ Such consti¬ 
tutional and statutory provisions establish the pub¬ 
lic poHcy of the state,50 and are intended to in¬ 
crease the effidency of the public service by abol¬ 
ishing the spoils system, providing for appointments 
on the basis of merit and fitness rather than on po¬ 
litical or personal considerations, assuring tenure, 
and providing opportunity for advancement.61 Sub¬ 
ject to constitutional limitations, the legislature has 
power to enact a civil service or merit system law,52 


47. Conn.—State ex rel. Rundbaken 
V. Watrous, 63 A.2d 239, 135 Conn. 
638. 

48. Conn.—State ex rel. Rundbaken 
V. Watrous, supra. 

49- N.T.—^Meenagh v. Dewey, 86 N. 
E.2d 211, 286 N.Y. 292, reargument 
denied 37 N.B.2d 147, 286 N.T. 707 
—Palmer v. Board of Education of 
Union Free School Diet Ko. 2, 
Town of Geddes, Onondaga Coun¬ 
ty, 11 N,B.2d 887, 276 N.T, 222, 
motion denied 18 N.B.2d 60, 276 N. 
T. 682—Berger v. Walsh, 42 N.T. 
S.2d 682, 266 App.Dlv. 592, modl- 
lled on other grounds 52 N.B.2d 
106, 291 K.T. 220—Marcellus v. 
Kem. 10 N,T.S.2d 78, 170 Mlsc. 
28. 

46 C.J. p 954 note 4. 

OosurUtntlonal provlsloii held basis 
of civil service legislation 
N.T.—Talbert v. Jeacock, 14 N.T.S, 
2 d 862. 

Pnblio welfare 

(1) The chief consideration in the 
selection of public officers should 
always be the public welfare. 

Ala.—Heck v. HaU, 190 So. 280, 238 
Ala. 274. 

Mass.—In re Opinion of the Justices, 
22 N.B,2d 49, 303 Mass. '631, 128 
A.Ii.R. 199. 

(2> It is essential to the adminis¬ 
tration of public affairs that gov¬ 
ernmental employees be selected on 
the basis of their ability to perform 
the duties Imposed on them in an ef¬ 
ficient manner.—Commonwealth ex 
rel. Graham, to Use of Markham v. 
Schmid, 8 A.2d 701, 888 Pa. 668, 120 
AI-.R. 777. 

One civil s^ce law in state 
It was the purpose of the constl- 


' tution and the intent of the legisla¬ 
ture that there should be but one 
civil service law in the state.—^Heal¬ 
ey V. Baalnet 36 N.T.S.2d 321, 264 
App.Div, 441, modified on other 
grounds 52 N.B.2d 936, 291 N.T. 430. 

50- Cal.—-Nutter v. City of Santa 
Monica, 168 P.2d 741, 74 Cal.App.2d 
292. 

N.T.—^Rbtheim v. Patterson, 16 N.T. 
S.2d 247, 172 Misc. 358. 

51. Cal.—-Almassy v. Los Angeles 
County Civil Service Commission, 
210 P.2d 508—Steen v. Board of 
Civil Service Corners, 160 P.2d 816, 

26 Cal.2d 716. 

ni.—Kennedy v. City of Joliet, 41 N. 

E.2d 957, 880 III. 16. 

La.—^Ricks V. Department of State 
Civil Service, 8 So.2d 49, 200 La. 
841. 

Mich.—^Reed v. Civil Service Com¬ 
mission, 8 N.W.2d 41, 801 Mich. 
187. 

M inn .—State ex rel. Kos v. Adam¬ 
son, 82 N.W.2d 281, 226 Minn. 177. 
Ohio.—State ex rel. Neffner v. Hum¬ 
mel, 61 N.B.2d 900, 142 Ohio St. 
824—-State ex rel, Buckman v, 
Munson, 48 N.B.2d 109, 141 Ohio 
St 819. 

Pa.—^BAwkes v. Unemploirment 

Compensation Board of Review, 21 
A.2d 485, 145 Pa.Super. 465—Ken- 
owskl V. City of Scranton, Com. 
PL, 44 Lack.Jur. 45. 

Wls.—Odau V. Personnel Bd, of State, 

27 N.W.2d 726, .260 Wls. 600. 
Pxotectloii of public and einployeas 

(1) The civil service provisions of 
the constitution and of the statutes 
were intended as a protection for 
publl<<^ civil service employees, and 
their inffiyiduai security.—Friedman 
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V. Kem, 18 N.T.S.2d 163, 171 Misc. 
382. 

(2) The object of civil service 
laws is not only to protect employees 
from spoils system but also to pro¬ 
tect the public, and in order that it 
may receive service of the kind and 
quality for which it pays.—^People 
ex rel. Fox v. Dunham, 63 N.B.2d 
138, 326 IlLApp. 662. 

Squal opporbnnity to obtain appoint¬ 
ment 

The constitutional provision that 
civil service appointments and pro¬ 
motions shall be made according to 
merit and fitness, to be ascertained 
by examination, which shall be com¬ 
petitive, is intended to afford every¬ 
one who has the necessary Qualifi¬ 
cations an equal opportunity of se¬ 
curing appointment—^Mendelson v. 
Finegan, 6 N.T.S.2d 876, 163 Misc. 
102 , affirmed 1 N.T.S.2d 648, 263 
App.Div. 709, leave to appeal denied 
1 N.T.G.2d 861, 263 App.Div. 797, af¬ 
firmed Mendelson v. Kem, 16 N.B. 
2d 106, 278 N.T. 668—Petrucci v. 
Hogan, 27 N.T.S.2d 718. 

Business principles 

‘‘Civil service reform” means sub¬ 
stitution of business principles and 
methods for spoils system in con¬ 
duct of civil service, especially in 
matter of appointments.—^Ricks v. 
Department of State Civil Service, 8 
So,2d 49, 200 La. 341—Ward v, Leche, 
179 So. 62, 189 La, 113. 

Any preference is repugnant to 
theory of civil service.—^Rubln v. J. 
Conway, 79 N.T.S.2d 226, 273 App. 
Div. 669, affirmed 83 N.3Bl2d 1$, 293 
N.T. 711. 

52, Ala.—Heck v. Hall^ 190 So. 280, 

233 Ala. 274. 
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and civil service statutes have been held valid as 
against various objections,including the objection 
that they deprive the appointing power of the right 
to exercise its discretion,and such statutes are not 
violative of a constitutional provision declaring that 
no other oath, declaration, or test shall be required 
as a qualification for any office of public trust, save 
as specified therein.55 

Where there is a civil service constitutional pro¬ 
vision, statutes and administrative orders must con¬ 
form to the constitutional mandate;®® a constitu¬ 
tional provision for civil service may not be dis¬ 
regarded, evaded, or weakened by the legislature,®^ 
and one aggrieved by a procedure disregarding or 
nullifying the constitutional provision may in a 
proper, case appeal to the courts for redress.®® 
Where the constitution provides that appointments 
in the civil service of the state shall be made ac¬ 


cording to merit or fitness to be ascertained as far 
as practicable by competitive examination, and pro¬ 
vides further that laws shall be made to provide 
for the enforcement of the constitutional provi¬ 
sion, the legislature, by the enactment of a civil 
service law, does not exhaust its power but it may 
adopt some other agency or itself classify positions 
if its action may reasonably be regarded as in fur¬ 
therance of the constitutional.test,®® but it has no 
authority to authorize appointments in any manner 
other than that provided by the constitution,®0 and, 
where the constitution provides for only one fa¬ 
vored class, the legislature has no power to add an- 
other.®! 

Constitutional and statutory civil service provi¬ 
sions are to be liberally construed to enforce their 
object.®® They are to be construed in their entire¬ 
ty®® and in accordance with the intention of the leg- 


53. Fla.-^ha4 v. De Witt, 27 So.2d 
617, 158 Fla, 27. 

G€u—^B'oster v. Brown, 84 'S.F.2d 680, 
78 Ga.App. 16. 

La.—^Ricks v. Department of State 
Civil Service, 8 So.2d 49, 200 La 
841. 

46 C.J. p 964 note 6, p 966 notes 7-11. 
Pttrtloillaa* olsjectioiis not to .af- 
f aot validity 

(1) Civil service law was not ren¬ 
dered Invalid by provision placingr 
certain public officers and employees 
in unclassified civil service, thereby 
excluding^ them from operation of 
the law, or by fact that it gives 
preference to individuals over twen¬ 
ty-one years of age.—^Ricks v. De¬ 
partment of State Civil Service, su¬ 
pra 

(Z) Merit system act does not con¬ 
travene that section of constitution 
providing that secretary of state 
shall be custodian of great seal of 
state, and shall authenticate all offi¬ 
cial acts of governor; nor does it 
contravene section of constitution 
dealing with duties of state treasur¬ 
er, auditor, secretary of state, super¬ 
intendent of education, and commis¬ 
sioner of agriculture and industries; 
nor does it violate that section of 
constitution providing that clerk of 
supreme court shall be appointed by 
Judges thereof and shall hold office 
for term of six years, and that 
clerks of such inferior courts as may 
be established by law shall be se¬ 
lected in such manner as legisla¬ 
ture may provide; nor does it con¬ 
travene that section of constitution 
providing that executive department 
shall consist of a governor and cer¬ 
tain officers.—^Heck v. Hall, 190 So. 
280, 288 Ala. 274. 

54. La—^Ricks v. Department, of 
‘ State Civil Service, 8 Soi2d 49, 200 

La 841. 

46 C.J. p 965 note 6. . i 


5& N.T.—Rogers v. Buffalo, 25 N’.B. 

274, 123 K.T. 178, 9 L.RJL 679. 
53. N.T.—^Booker v. Heavy, 28 N.E1. 
2d 9, 281 N.T. 818—Sloat v. Board 
of Bxaminers of Board of Educa¬ 
tion of City of New York, 9 NJB3. 
2d 12, 274 N.T. 867—Sokolove v. 
Board of Education of City of New 
York, 29 N.Y.S.2d 681, 176 Misc. 
1016. 

Time and masuier of exaeuiioii 

Legislature may choose time emd 
form for carrying out' such mandate. 
—Palmer v. Board of Education of 
Union Free School Dist. No. 2, Town 
of Geddes, Onondaga County, 11 N. 
B.2d 887, 276 N.T. 222, motion de¬ 
nied 18 N.E.2d 60, 276 N.Y. 682. 

57, N.T:—Palmer v. Board of Edu¬ 
cation of Union Free School Dist. 
No. 2, Town of Geddes, Onondaga 
County, supra—Ricker v. Tillage 
of Hempstead, 28 N.T.S.2d 866, 176 
Misc. 860. 

68. N.Y.—^Booker v. Heavy, 28 N,E. 
2d 9, 281 N.T. 818—Sloat v. Board 
of Examiners of Board of. Educa¬ 
tion of City of N®w York, 9 N.B.2d 
12, 274 N.Y. 867—Sokolove V. 

Board of Education of City of New 
York, 29 N.Y.S.2d 681, 176 Misc. 
1016. 

89. N.T.—Ottinger v. State Civil 
Service Cohomission, 148 NJS. 627, 
240 N.Y, 486. 

Classification by legislature general¬ 
ly see infra subdivision d of this 
section. 

80. N.Y.—Meenagh v. Dewey, 86 N. 
E.2d 211, 286 N.T. 292, reargument 
denied 87 N.E.2d.l47, 286 N.Y.’707. 
The legislature may regulate ax»- 
pointments, and, by reclassifying the 
service, effect promotions, without 
examinations or new appointments. 
—Barthelmess v. Cukor, 186 N.T.S. 
191, 194 App.DiV. 869, reversed on 
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Other grounds 182 N.E. 140, 281 N. 
T. 436,16 A.L.R. 1404. 

81. N.T.—Ottinger v. State Civil 
Service Commission, 148 N.E. 627, 
240 N.Y. 486—^Barthelmess v. Cu¬ 
kor. 182 N.B. 140, 281 N.Y. 486. 16 
A.L.R. 1404.. 

80. Ala.—Heck v. Hall, 190 So. 280, 
238 Ala. 274—Stone v. State ex rel. 
O’Connor, $ So.2d 210, 30 AlaApp. 
600. 

Cal.—Conover v. Board of Equaliza¬ 
tion, 112 P.2d 841. 44 Cal.App.2d 
288. 

iN.Y.—^Drummond v. Kem, 27 N.T.S. 

2d 832, 176 Misc. 669. 

46 C.J. p 966 note IS. 

Effective legislatioiL 
The civil service law and the rules 
made thereunder ought. If possible, 
to be so construed as to make them 
effectual pieces of legislation in 
harmony with common sense and 
sound reason.—^Tounie v. Doyle, 29 
N.E.2d 187, 806 Mass. 667, 181 A.L. 
R. 879. 

Buie of thumb 

The constitutional provteion re¬ 
quiring appointments and promo¬ 
tions in the civil service to be made 
according to merit and fitness to be 
ascertained as far as practicable by 
competitive examination, and laws 
enacted pursuant thereto, were not 
designed to be a rule of thumb, but 
were made to secure benefits of civil 
service by practicable means in best 
interest of public business.—Felder 
V.' Fullen, 27 N.T.S.2d 699, affirmed 
84 N.T.S.2d 896, 268 App.Dlv. 986, 
affirmed 46 N.B.2d 167, 280 N.T. 668. 

83, Ga,—Tlckery v. Foster, 39 S.B. 
• ‘ 2d 90, 74 Ga.App. 167, reversed on 
other pounds 42 S.E.2d 117, 202 
Ga. 66, conformed to 42 S.E.2d 461, 
75 Ga.App. 121. 

I Mich.—^Reed v. Civil Service Com- 
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islature,®^ the plain meaning of the language used,®® 
and their purpose and tenor.®® Uncertainties in the 
civil service laws are not to be construed so as to 
prevent any. degfree of flexibility in their administra¬ 
tion.®*^ The adoption or extension of civil service 
laws to certain positions supersedes the prior pro¬ 
visions for appointment to those positions.®® 

Change in law. -Since a civil service law is a 
statement of public policy rather than an offer of 
a contract of employment,®® it may be repeated.^® 
The legislature may abolish or modify any civil 
service rights which it has granted^^ and it may 
adopt a new civil service system and terminate all 
rights acquired under the prior system.*^® A civil- 
service constitutional provision has been held to 
supersede all previous legislative enactments.^® 

Adoption of act A specific requirement that a 
civil Sjcryice. act shall not become .operative until a 
specified time after its adoption by a vote of the' 
electors is controlling however, the adoption of 
a civil service act may not be collaterally attacked.*^® 

Competitive performance. Under a constitutional 


provision requiring the civil service commission to 
determine by competitive performance the qualifica¬ 
tions of candidates for positions, “competitive per¬ 
formance” implies something more than competi¬ 
tive examination, and contemplates previous effi¬ 
ciency in the performance , duties.*^® 

• Lachee. It has been held that the law of laches 
is strictly applied to rights claimed under civil serv¬ 
ice statutes.*^ 

b. Offices, Positions, and Employments to 
Which Civil Service Laws Apply 

Whether a particular office, position, or employment 
Is Included within a constitutional or statutory civil 
service provisior. must be determined from a fair con¬ 
struction of such provision. 

The scope of the civil service system and its ap¬ 
plication to any particular office, position, or em¬ 
ployment are to be determined from the law which 
establishes it;*^® whether a particular office, posi¬ 
tion, or employment is included within a constitu¬ 
tional or statutory civil service provision must be 
determined from a fair construction of such provi¬ 
sion.^® Some civil service constitutional provisions 


mission, S N.W.Sd 41, 801 Mich. 
137. 

04. Ga—Vickery v. Foster, 89 S.B. 
2d 90, 74 Oa.App. 167, reversed on 
other grounds 42 &.B.2d 117, 202 
Ga. 55, conformed to 42 S.B.2d 
461, 75 GaApp. 121. 

OS. Ala.—^Yielding v. McCombs, 198 
So. 169, 238 Ala 686. 

"XTonpartlsan merit basis” 

(1) The phrase '^nonpartisan mer- 
, it basis” has acauired a distinct and 

well known meaning and its essen¬ 
tials are in substance that the ap¬ 
pointment. of . all employees who 
come under the system should be 
made on the basis and as the result 
of open and competitive examina¬ 
tions arranged to determine which 
of the applicants for the position is 
best fitted to perform its duties re¬ 
gardless of political affiliations or 
past record and that once an em¬ 
ployment Is made removal from the 
po.3ttion should bo based only on uh- 
ftiness for the work for one reason 
or - another and not upon personal 
considerations.—^Donaldson v. Sisk, 
118 P.2d 860, 67 Arlz. 818—Taylor v. 
McSwaln, 96 P.2d 416, 54 Ariz. 296. 

(2) . On the., other hand, a statute 
directing that appointments be made 
4n a nonpartisan inerit basis has 
been held not to impose restrictions 
on tho discretion of the appointing 
officer in choosing his, appointees 
^d not to place his appointees with¬ 
in the operation of < the civil service 
laws.—State ex xieL. Bonner v; Ip^is- 
trlct Court of First Judicial Dist in 


and for Lewis and Clark County, 
206 P.2d 166. 

^^Appointsiutei” Mid ^promotion” 

The fact that all through the civil 
service law the words "appointment*’ 
and "promotion” are distinguished 
from each other Indicates legislative 
Intent that the words are not to be 
used interchangeably or given the 
same meaning when they appear sep¬ 
arately.—^MacCarthy v. Director of 
Civil Service, 64 N.H.2d 617, 819 
Mass. 124. 

^Positions,” ^^ersoiui,” and ”oandl- 
dates” 

Where the civil service amend¬ 
ment to the state constitution refers 
to "positions” it means the places in 
the state employment filled by per^ 
sons pr employees, but, where it re¬ 
fers to "persons” it means the in¬ 
dividuals or employees who fill such 
positions, aud "candidates for posi¬ 
tions” means persons in or seeking 
positions In state employment.— 
Reed v. Civil Service Commission, 3 
]Sr.W.2d 41, 801 Mich. 187. 

66. Ga.—Vickery v. Foster, 39 S.B. 
2d 90, 74 Ga.App. 167, reversed on 
other grounds 42 S.B.2d 117, 202 
Ga. 66, conformed to 42 S.B.2d 461, 
76 Ga.App. 121. 

67. Cal,- 7 -Stohl V. Horstmann, 148 
P.2d 697, 64 Cal.App.2d 816. 

68. Mich.—<Sabbe v, Wayne County^ 
88 N.W.2d 921, 322 Mich. 501. 

68. La—State ex reL Munscb v. 
Board of Com’rs of Port of New 
Orleans, 3 So.2d 622, 198 La. 283. 
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70. Minn.—Reed v. Trovatten, 296 
N.W. 636, 209 Minn. 348. 

Statute held not superseded 
La—State ex rel, Cairo v. Board of 
Com’rs of Port of New Orleans, 
141 So. 46, 174 La. 516. 

71. Minn.—^Reed v. Trovatten, 296 
N.W. 536, 209 Minn. 348. 

72. Minn.—^Roed v. Trovatten, 296 
N.W. 535, 209 Minn. 848—State ex 
rel. Kane v. Stassen, 294 N.W. 647, 
208 Minn. 623. 

73. Mich.—Reed r. Civil Sorvlce 

Commission, 3 N.W.2d 41, 301 

Mich. 137. 

74. N.J.—Steel v. Passaic County, 
99 A. 818, 89 N.J.Law 600. 

75. N.J.—Courter v. Butler, 103 A. 
411, 91 N.J.I^w 683. 

76. Mich.—^Reod V. Civil Service 

Commission, 8 N.W.2d 41, 801 

Mich. 137. 

77. Ill.—People ex rel. Pox v. Dun¬ 
ham, 63 N.B.2d 138, 32(. IlhApp. 
662. 

7a Cal.—^Murray v. Civil Service 
Commission of San Diego County, 
70 P.2d 696, 22 Cal.App.2d 304. 
Seasonal positions 
A statute or ordinance as to sea¬ 
sonal positions has no application to 
permanent positions.—Banks v. Civil 
Service Commission of City and 
County of San Francisco, 74 P.2d 
741, 10 Cal.2d 346. 

79. Ga.—Civil Service Bd. of Fulton 
County V. MacNeill, 40 S.B.2d 666, 
201 Ga. 643. 

N.J.—^Martini v. Civil Service Com- 
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and statutes , are general and apply to all offices, po¬ 
sitions, and emplo 3 nnents except those specifically 
excluded.8^ . Exemption or exception clauses will 
be strictly construed;81 but an exception of certain 
officers has been applied to officers within the ex¬ 
cepted class, although their offices were subsequently 
created.82 Under some constitutional provisions 
the members of boards or commissions are excluded 
from the civil service ;83 but the mere naming of a 
group of employees as a board is insufficient to bring 
them within this exemption.84 

Subject to constitutional limitations, the offices, 
positions, and employments within the scope of the 
civil service laws are to be determined by the leg- 

mission, 80 A.2d 569, 129 N.J.Law 
599. 

Ohio.—State ex rel, Giovanello v. 

Village of Lowellville, 89 N.B.2d 
527, 139 Ohio St. 219. 

46 C.X p 955 note 28. 

Widest ■ 

The welfare of the people is the 
broad policy underlying civil serv¬ 
ice law, and it is a policy which 
^ms to give to the people good and 
efficient service, and to that end 
widest range is given to the applica¬ 
bility of the civil service law.— 

Martini v. Civil Service Commission, 

8b A.2d 569, 129 N.J.Law 599—Sulli¬ 
van r. McOsker, 86 A. 497, 84 N*.J. 

Law 880. 

Soldover 

(1) A constitutional provision re¬ 
quiring ■ appointments and promo¬ 
tions to be made according to merit 
and fitness to be ascertained by ex¬ 
amination has been held inapplicable 
to one holding over after his term 
expired since he was neither ap¬ 
pointed nor promoted.—Sandford v. 

Finegan, 11 N.m2d 866, 276 N.Y. 70. 

(2) Officer holding until successor 
is appointed and qualified is within 
civil service law.—^People v. Chew, 

179 P. 812, 67 Colo. 894. 

The snembem of a ooxumissioiL are 
not employees of the commission 
and are not within the scope of the 
civil service laws.—State ex rel. 

Bonner v. District Court of First 
Judicial Dist. in and for Liewls and 
Clark County, Mont., 206 P.2d 166. 

Offices, positions, and employments 
held within oivll sendee 
Ala.—^Mobile County v. ’ State ex rel. 

Farmer, 8 So.2d 436, 80 AlaApp. 

245—Stone v. State ex rel. O'Con¬ 
nor, 8 So.2d 210, 800 AlaApp. 500. 

Ark.—^McDaniel v. Moore, 118 S.W. 

2d 272, 196 Ark. 201. 

—Sabbe v. Wasnae County, 88 
N.W:.2d 921, 822 Mich. 601—^Dun¬ 
can V. Wayne County, 25 N.W.2d 
606, 816 Mich. 618. 

NJ*.—Martini v. Civil Service Com-^ 


islature®® and it has been held that the coverage of 
such laws may not be extended by an administrative 
or appointing officer;8® thus a statute authorizing 
the governor to extend the coverage of the civil 
service laws has been held to be an invalid dele¬ 
gation of power,87 

Classified and unclassified service. Offices, posi¬ 
tions, and emplo 3 maents are sometimes divided into 
the classified and unclassified service, the unclassi¬ 
fied service generally including elective offices and 
positions which because of their nature or because 
they are the subject of special statutes are not with¬ 
in the scope of general civil service regulations as 
to appointment,88 whereas the classified service in¬ 
amendment authorizing legislature 
to create it does not prevent legisla¬ 
ture, when acting under additional 
constitutional authority, from put¬ 
ting such office under civil service, 
merely because without civil service 
the tenure of the office had been, 
prescribed.—^Foster v. Brown, 84 S. 
B.2d 530, 199 Ga. 444. 

(2) Tenure of office generally see 
infra §§ 42-47. 

86. Mass.—Nichols v. Commissioner 
of Public Welfare, 40 N.E.2d 275, 
811 Mass. 125. 

87. Md.—Ahlgren v. Cromwell, 17 
A2d 184, 179 Md. 248. 

Executive order under such statute 

is likewise invalid.—Ahlgren v. 
Cromwell, supra. 

88. Cal.—^Murray v. Civil Service 
Commission of San Diego County, 
70 P.2d 696, 22 CaLApp.2d 304. 

N.T.—Andresen v. Rice, 14 N.B.2d 
65, 277 N.T. 271—Carow v. Board 
of Education of City of New York, 
6 N.B.2d 47, 272 N.Y. 341—Byrnes 
V. Windels, 193 N.B. 248, 266 N.Y. 
403. 

Ohio.—State v. Bmmons, 183 N.B. 
784, 126 Ohio St 19—State v. 
Green, 178 N.B. 608, 40 Ohio App. 
400. 

Fldudaxy duties 

If duties of pubHc office are fidu¬ 
ciary, and involve determination 6f 
policy, financial integrity, employ¬ 
ment direction of subordinates, exer¬ 
cise of sound discretion and mature 
judgment confidential preparation 
and preservation of records, and nice 
discernment of ideals of public serv¬ 
ice, the position is in unclassified 
service.—^Deering v, Hirsch, Ohio 
App., 62 N.B.2d 677. 

Offioes posltlonx held in unolassi* 
fled sexvioe 

Ohio.—State ex rel. NefCnef v. Hum¬ 
mel, 51 N.B.2d 900, 142 Ohio St 
324—State v. Bmmons, 183 N.B. 
784, 126 Ohio St 19—State v. 
Green, 178 N.E. 608, 40 Ohio App.’ 
400. ■ 


mission, 30 A2d 569, 129 N.J.Law 
599. 

N.Y.—Goss V. Rice, 290 N.T.S. 449, 
160 Misc. 698. 

Offices, positions, and employments 
held not In dvil service 
Colo.—^In re Employees in County 
Welfare Departments, 106 P.2d 
464, 106 Colo. 476. 

80. Minn.—^Aslakson v. State, 15 N. 
W.2d 22, 217 Minn. 524. 

N.Y.—Madden v. Reavy, 81 N.B.2d 
766, 284 N.Y. 418—^Palmer v. Board 
of Education of Union Free School 
Dist INO. 2, Town of Geddes, Onon¬ 
daga County, 11 N.B.2d 887, 276 
N.Y. 222, motion denied 18 N.E.2d 
60, 276 N.T. 682. 

Ohio,—State ex rel. Hanitch v. Tay¬ 
lor, App., 88 N.E.2d 29. 

Hired equipment 

A general statute has been held 
inapplicable to the hiring of equip¬ 
ment and operators where there is a 
special statute governing such hir¬ 
ings.—Aslakson v. State, 16 N.W.2d 
23, 217 Minn. 524. 

81. Colo.—Wilson V. People, 208 P, 
479, 71 Colo. 466. , 

46 C.J. p 966 note 24. 

82. Mass.—Attorney General v. Til- 
linghast 89 N.E. 1058, 203 Mass. 
539, 17 AnuCas. 449.- 

83. Mich.—Case v. Michigan Liquor 
Control Commission, 23 N.W.2d 
109. 314 Mich. 682. 

Advisory board 

The fact that the determinations of 
a group are merely advisory to 
another board does not prevent their 
being a board within the exemption. 
—Case V. Liquor Control Conmiis- 
sion, supra. 

84. Mlch.-TCase v. Michigan Liquor 
Control Commission, supra. 

85. Mass.—Nichols v. Commissioner 
of Public Welfare, 40 N.E.2d 276, 
811 Mass. 125. 

Tenure of office 

(1) Fact that tenure of an office 
may be prescribed by constitutional 
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dudes all offices, positions, and employments not 
specifically included in the unclassified service.** A 
constitutional provision requirii^ appointments to 
be made according to merit and fitness to be ascer¬ 
tained as far as practicable by competitive ex^i- 
nation involves a recognition of the fact that it is 
not always practicable to ascertain merit a,nd fitness 
by competitive examination,*® and the legislatare is 
vested with a certain discretion in determining in 
which cases fitness and merit may be determined by 
competitive examination and in which it may not, 
but the legislature may not evade *he constitutional 
twatiHai-e by pladng in the undassified service posi¬ 
tions for which merit and fitness may be ascertained 
by competitive examination,®* although it is not re¬ 
quired to place all such positions within the opera¬ 
tion of the general dvil service statutes or 
to the jurisdiction of the dvU service commission. 
In accordance with the rule that a statute will be 
construed if possible so as to accord with the cot- 
stitution, a statute placing assistants to elective offi- 
cers in the unclassified service has been construed 


ascertained by examination.^^ It has been held that 
offices and positions the terms of which are fixed 
by law are not within the scope of the civil service 
law or are in the unclassified service, but there is 
also authority to the contrary.96 Temporary or 
provisional appointments have been held to be m 
the unclassified service but it has also been held 
that they may be in the classified service.^* 

ConvenUonal and stable duties of government 
The civil service has been held to be limited to the 
conventional and stable duties of the functionaries 
of government,and not to apply to the construc¬ 
tion of a bridge.1 The utilization of the services of 
people receiving “work relief” to perform duties 
normally performed by persons subject to the civil 
service laws has been held not to be a violation of 
a civil service constitutional provision.^ 

Contract with independent conPractor, In deter¬ 
mining, with respect to the civil service laws, the 
validity of a contract for the performance of serv¬ 
ices by an independent contractor, the test has been 


as 


c unclassified service has been construed ices oy an mucpcnucixu 

“to,, tom toy to b. 1 ..id » b, wtotber to ..r,.... to of such tout. 


3 ^. N.T.—Andreaen v. Rice, 14 N.B. 
2d 65. 277 N.T. 271—Goss v. Rice, 
290 N.Y.S. 449, 160 Mlsc, 698. 
Ohio.—State ex reL ‘King v. Emmons, 
191 N.B. 880, 47 Ohio App. 348, af¬ 
firmed 190 N.B. 468, 128 Ohio St 
216—State y. Green, 178 N.B, 603, 
40 Ohio App. 400. 

Classification within classified serv¬ 
ice see infra subdivision d of this 
section. 

Sa Ohio,—^De Woody y. Underwood, 
27 N.B.2d 240, 136 Ohio St. 676— 
State ex ret Welsh v, Hoffman, 40 
N.E.2d 204, 68 Ohio App. 171. 

91. N.T.—^Freedman v. Bruckman, 
19 N‘.T.S.2d 32, 173 Misc, 169. 
Ohio.—State ex rel. Mowrer v. Un¬ 
derwood, (27 N.B.2d 773, 137 Ohio 
St 1—State ex rel. Haskins v. 
Tyroler, 25 N.E.2d 309, 63 Ohio 
App. 88 , affirmed 27 N.R2d 931, 137 
Ohio St 24. 

98. H.T.—^Andresen v. Rice, 14 N.B. 
2d 66 , 277 N.Y. 271. 

Ohio.—State ex rel. Neffner v. Hum¬ 
mel, 61.N.B.2d 900, 142 Ohio St 
824—State ex rel. Townsend v. 
Beminir, 21 N.B.2d 1016, 60 Ohio 
App. 468. 

Coiurtitutioaal provisloiL applies to 
niLolassiflea sexvioe 
A constitutional provision reaul3> 
ing that appointments be made ac¬ 
cording to merit and fitness ascer¬ 
tained in so . far as practicable by 
competitive examination applies to 
both the classified and the unclassi¬ 
fied service.—Carow v. Board of Edu¬ 
cation of City of N( 8 w York, 6 N.E. 
2d 47, 272 N.Y. 341—Bemls v. Board 


of Education of Union Free School 
Pist No. 1, of Village of Ilion, 14 
N.Y.S.2d 182, 171 Misc. 967, reversed 
on other grounds Bemis v. Board of 
Education of Union Free School Dist. 
No. 1 of German Platts Tp., 16 N.T. 
S.2d 563. 268 App.Div. 936. 

93 . N.Y.—^Andresen v. Rice, 14 N.B. 
2d 66 , 277 N.T. 271—^Matter of 
Ottinger v. Civil Service Commis¬ 
sion, 148 N.B. $27, 240 N.T. 485— 
Freedman v. Bruckman, 19 N.Y.S. 
2d 32, 173 Misc. 159. 

94. Ohio.—State ex rel. Neffner v. 
Hummel, 61 N.E.2d 900, 142 Ohio 
St. 824—^Myers v. Blake, 169 N.B. 
599, 121 Ohio St. 611—State ex 
rel. Townsend v. Berning, 21 N.B. 
2d 1016, 60 Ohio App. 458. 
‘<A 9 sl 8 taiit” to head of a depart¬ 
ment, as used in civil service code 
placing assistants in unclassified 
service exempt from all examina¬ 
tions, refers to an agent through 
whom the duties and purposes of the 
department are accomplished.—State 
ex rel. Neffner v. Hummel, 61 N.B.2d 
900, 142 Ohio St 824. 

Sstoppel 

Where the position of assistant 
Is filled pursuant to the civil service 
system at the r 8 <iuest of the ap¬ 
pointing officer, the appointing of¬ 
ficer is estopped to assert that it is 
not practicable to ascertain merit 
and fitness for the position by exam¬ 
ination.—Peering v. Hirsch, 66 N. 
E.2d 649, 146 Ohio St 288. 

95 . N. J.—Pavaillon v. City of Eliza¬ 
beth, 2 A.2d 869, 121 N.J.Law 380. 

46 aJ. p 966 note 23 [c] (1), (2). 
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98 , IT.Y.—OTCeefe v. Clark, 264 N. 
Y.S. 299, 238 App.Blv. 175. 

46 C.jr. p 966 note 23 [c] (3). 

97. Colo.—Getty v. Witter, 111 P.2d 
636, 107 Colo. 302. 

93. Ohio.—State ex rel. Boyd v. 
Schneider, 70 N.B.2d 465, 147 Ohio 
St 252. 

99. N.Y.--Social Investigator Blig- 
ibles Ass'n v. Taylor, 197 N.E. 262, 
268 N.T. 233—^Meadows v, Moses, 
44 N.T.S.2d 697. 

■Vzustee of private trust 
Where building and loan commis¬ 
sioner has taken possession of build¬ 
ing and loan association, the as¬ 
sistants appointed by commissioner 
in his capacity as trustee of private 
trust, solely for specific purpose of 
furnishing services in connection 
with the trust, are not officers or 
employees of state, and their ap¬ 
pointments are not permanent ap¬ 
pointments in the state civil service, 
within constitutional provision that 
permanent appointments in state 
bivil service consisting of officers or 
employees of state should be made 
exclusively under the merit system. 
—Evans v. Superior Court in and for 
City and County of San Francisco, 
96 P.2d 107, 14 Cal.2d 663, appeal 
dismissed Superior Court of Cali¬ 
fornia in and for City and County of 
San Francisco v. Evans, 60 S.Ot 893, 
309 U.S. 640, 84 L.Ed. 996. 

1 . N.T.—^Meadows v. Moses, 44 N.Y. 
S.2d6^97. 

8 . N.T.—Social Investigator Elig- 
ibles Ass'n v. Taylor, 197. N.E. 262, 
268 N.Y. 233, 
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that they could be performed by one selected under 
the provisions of the civil service laws;® if the 
services could be so performed, compliance with the 
civil service laws is essential and the contract is 
invalid,^ but such a contract may be valid where 
the services are of such nature that they could not 
be performed by one selected purkiant to the civil 
service laws.^ 

c. Administration of System; Civil Service 
Commission 

The administration of the civil service system is us¬ 
ually Intrusted to a commission or board which has only 
such |>ower8 as are expressly or Impliedly conferred, but 
the commission is generally authorized to adopt reason¬ 
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able rules and regulations for carrying out the civil 
service laws. 

The administration of the civil service system is 
usually intrusted to a commission or board,® which 
has only such powers as are expressly or impliedly 
conferred.'^ The commission is usually given power 
to determine the qualifications, fitness, and merit of 
applicants for ofiSces and positions in the civil serv¬ 
ice,® whether the standards therefor are prescribed 
by constitution, statute, or rule.® The commission 
has broad discretion in the exercise of its powers,^® 
but may not act arbitrarily;^^ and the courts will 
not interfere with its determinations unless there is 
a violation of a statute or arbitrary action.^® The 
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8. Cal.—^Burum v. State Compensa¬ 
tion Ins. Fund, 184 P.2d 605, 80 Cal. 
2d 676—State Compensation !B\ind 
V. Riley, 69 P.2d 986, 9 CaL2d 126, 
111 A.L..R. 1603. 

4 . Cal.—^Burum v. State Compensa¬ 
tion Ins. Fund, 184 P.2d 506,. 80 Cal. 
2d 575—State Compensation Fund 
V. Riley, 69 P.2d 986, 9 Cal.2d 126, 
111. A.L.,R. 1603. 

6. Cal.—^Burum v. State Compensa¬ 
tion Ins. Fund, 184 P.2d 505, 80 
Cal.2d 676. 

6. Cal.—^Nilsson v. State Personnel 
Board of California, 78 P.2d 467, 
26 Cal.App.2d 699. 

Majss.—In re Opinion of Justices, 188 
Mass. 601. 

Pa.—Johnson v. Crai& Oom.PL, 66 
Dauph.Co. 288. 

Authority conferred on appointing 
body 

A statute establishinsr a commis¬ 
sion with authority to appoint prop¬ 
er personnel but with the provision 
that all positions be filled by persons 
selected and appointed on a non¬ 
partisan merit basis vests the com¬ 
mission with reasonable discretion to 
determine the details and methods 
by which such direction shall be car¬ 
ried out.—Taylor v. McSwaln, 95 P. 
2d 415, 54 Ariz. 295. 

State or county civil service commis¬ 
sion 

N.T,—In re Schaefer, 16 N.T.S.2d 
772, 258 App.Div. 1005, reargument 
denied Petition of Schaefer, 18 N. 
T.S.2d 749, 259 App.Dlv. 772. 

7. Cal.—Wheeler v. City of Santa 
Ana, 185 P.2d 878, 81 Cal.App.2d 
811—Canover v. Board of Equaliza¬ 
tion, 112 P.2d 841, 44 Cal.App.2d 
283—^Heap v. City of Los Angeles, 
67 P.2d 1828. 6 Oal.2d 406. 

Colo.—^Vivian v. Bloom, 177 P.2d 641, 
115 Colo. 679. 

moldental and implied powers 

The authority of the civil service 
commission is special and limited, 
but the. conamlssion is invested with 
such powers as by fair implication 


are incident to, and reasonably in¬ 
cluded in, those expressly granted 
for the etfectuatlon of the statutory 
policy.—City of East Orange v. Civil 
Service Commission, 88 A.2d 679, 182 
K.J.Law 181. 

Bmployment of counsel 

A provision of the civil service law 
authorizing the commission to em¬ 
ploy independent counsel to enforce 
the act is not violative of a con¬ 
stitutional provision that the attor¬ 
ney general and his subordinates 
shall have charge of all legal mat¬ 
ters in which the state has an In¬ 
terest.—^Ricks V. Department of State 
Civil Service, 8 So.2d 49, 200 La. 
841. 

Employees 

• Under the civil service law, civil 
service commission may employ such 
clerical and technical assistance as 
may be necessary to enable it to per¬ 
form its functions; statute authoriz¬ 
ing commission to employ persons 
in official service of state or civil 
subdivisions is permissive and com¬ 
mission may employ a person not in 
official service of state or civil sub¬ 
division.—^Fitzgerald v. Conway, 88 
N.T.S,2d €49, 276 App.Dlv. 206. 

Statements from appUoants 

A statute requiring every, applicant 
for examination to maJke oath, among 
other things, as to his bona fide 
residence, leaves to the discretion of 
a civil service commission the right 
to require such other statements 
under oath that it may deem proper. 
—g’ohnson v. U. S.. 26 App.D.C. 128. 

Oorreotioa of error 

Civil service commission had no 
authority to certify petitioner for 
appointment in accordance with his 
reallocated standing on eligible list 
for appointment, nunc pro tunc, with 
same force as though petitioner had 
originally received correct rating, 
after correction of petitioner's serv¬ 
ice rating had been made in proceed¬ 
ings instituted by him.—^Merllno v. 
Conway, 78 N.T.S.2d 694, 278 Aj?p. 
Div. 1047. 


SUnutes of meetings 

The civil service act does not re¬ 
quire that the minutes of meetings 
of the civil service commission 
should contain information with re¬ 
spect to examinations, appointments, 
eligible lists, dismissals, promotions, 
increases or reductions in salaries, 
or other petty details regarding state 
employees.—Nilsson v. State Person¬ 
nel Board of California, 78 P.2d 467, 
25 CaXApp.2d 699. 

Bostex of persons holding civil serv. 
ice positions 

Cal.—^Nilsson v. State Personnel 
Board of California, supra. 

Pa.—^Bonnert v. Hanlon, iCom.PL, 48 
Lack.Jur. 177. 

8 . Colo.—State Civil Service Com¬ 
mission V. Hazlett, 201 P.2d 616, 
119 Colo. 178—^People ex rel. Beard¬ 
sley V. HarL 124 P.2d 288, 109 
Colo. i223. 

l^sysioal fitness 

The question VThether an applicant 
is so disabled physically as to be 
rendered unfit for the performance 
of the duties of the position he 
seeks is a question to be determined 
.by the civil service commission.— 
State V. State Board of Administra¬ 
tion. Ill N.E. 283, 92 Ohio St. 457. 

9. Colo.—^People ex rel. Beardsley, 
V. Harl, 124 P.2d 238, 109 Colo. 
223. 

10. Mich.—^Bischoff v. Wayne Coun¬ 
ty, 81 N.W.2d 798, 820 Mich. 376. 

N.Y.—^People ex rel. Sweeney v. Rice, 
17 N.R2d 772, 279 N.T. 70. 
BeasonahLe latitude consistent 
with the letter and spirit of the 
civil service laws should be al¬ 
lowed those charged with its ad¬ 
ministration.—Stohl v. Horstmann, 
148 P.2d 697, 64 CaLApp.2d 816. 

11. Mich.—^BlschofC v. Wayne Coun¬ 
ty, 81 N.W.2d 798, 820 Mich. 376. 

N.T.—^People ex rel. Sweeney v. Rice, 
17 N.B.2d 772, 279 N.T. 70. 

la. N.T.—CoU V. Heavy, 19 N.T.S.2d 
25, 173 Misc. 888. 
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findings of the civil service commission acting with¬ 
in the scope of its authority have been held to be 
final,where supported by substantial evidence, 
and judicial review has been limited to the narrow 
confines of the writ of certiorari.^® 

Rules and regulations. The civil service com¬ 
mission or the body intrusted with the administra¬ 
tion of the civil service laws is usually authorized 
to adopt reasonable rules and regulations for carry- 
.ing out the civil service la.ws,i® and has power to 
amend or modify its rules and regulations.^^ The 
rules and regulations must be consistent with the 
civil service statutes and constitutional provisions 
a rule or regulation in conflict with constitutional 
or statutory provisions is invalid.^^ When properly 
adopted, the rules and regulations have the force of 
law^o and are subject to ordinary rules of statu¬ 
tory construction.^! The commission is bound by 
and may not waive its own rules formally promul¬ 
gated ,22 and must act in accordance with its rules 
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and regulations as they exist at the time action is 

taken .22 

Suspension of requirements. The power of a 
commission to select a person of high attainment, 
under its authority to suspend the requirement of 
competition where unusual qualifications are de¬ 
manded, may not be delegated.^^ 

d. Glassification 

The classffled service Is sometimes classlfled Into 
four main classes; the competitive class, the noncom¬ 
petitive class, the labor class, and the exempt class. 

Although as discussed supra subdivision b of this 
section, offices, positions, arid emplo 3 rments are some¬ 
times divided for civil service purposes into the 
classified and the unclassified service, within the 
classified service there is sometimes a further clas¬ 
sification into four main classes: (1) The competi¬ 
tive class, comprising those positions for which it 
is practicable to determine the merit and fitness of 
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18. Mich.—^Bischoff v. Wayne Coun¬ 
ty, 31 N.W.2d 7dS. 820 Mich. 376— 
Public Welfare Commission of De¬ 
troit V. Civil Service Commission, 
286 N.W. 173, 289 Mich. 101. 

14. Pa.—State Civil Service Com¬ 
mission V. Snyderxnan, 67 A.2d 96, 

. 362 Pa. 422. 

Pindiiiif held sustained by sabstaiu 
tlal evldenuoe 

Pa.—State Civil Service Commission 
V. Snyderman, supra. 

15 . Mich.—^Bischoff v. Wayne Coun¬ 
ty, 31 N.W.2d 798, 320 Mich. 876— 
Public Welfare Commission of De¬ 
troit V. Civil Service Comnaisslon, 
286 N.W. 173, 289 Mich, 101. 

Administrative matters 
On appeal in the nature of cer¬ 
tiorari to review the action of a 
civil service commission, court does 
not determine administrative policies 
or purely administrative questions.— 
BlschoflC V. Wayne County, 31 N.W. 
2d 798, 820 Mich. 876—Goodfellow v. 
Civil Service Commission, 20 N,W.2d 
170, 312 Mich. 226. 

16. Cal.—Shubert v. Department of 
Motor Vehicles, 60 P.2d 538, 16 Cal. 
App.2d 358. 

Colo.—Wood V. State Civil Service 
Commission, 165 P.2d 163, 113 Colo. 

. 186. 

-N.T.—Booker v. Reavy, 18 N.T.S.2d 
799, 171 Misc. 243, appeal dismissed 
23 N.E.2d 9, 281 N.Y. 318. 
Constitutionality of delegratlon of 
leglslat4ve. power to civil service 
commission see Constitutional Law 
S 18.8 b (20). 

PorsQallties and requirements 

The civil service statutes dis¬ 
close legislative intent to throw 
about adoption of civil service rules 


the same formalities and require¬ 
ments to protect both public inter¬ 
ests and rights of employees found in 
legislative process itself.—^McCann 
V. Personnel Bd. of Wls., 88 N.W.2d 
480, 255 Wis. 321. 

Betroaotive operation 

A commission has no power to give 
regulations thereof retroactive effect, 
in absence of statute expressly au¬ 
thorizing retroactive regulations.— 
Taylor v. McSwain, 95 P.2d 415, 64 
Ariz. 295. 

Approval by governor 

(1) The statute requiring that an 
extension of the civil service rules 
by the civil service commission be 
approved by the’ governor is valid, 
since legmiature has as much power 
to require governor's approval as it 
has to appoint the commission, or 
give them the duty of making rules. 
—^Booker v. Reavy, 28 N.B.2d 9, 281 
N.Y. 818. 

(2) The power of the governor and 
council is limited to approval or dis¬ 
approval of rules or amendments 
made by the commission and they 
may not substitute an amendment of 
their own for one submitted by the 
commission.—Opinion of the Jus¬ 
tices, Mass., 85 N.E.2d 288. 

17. N.Y.—Shanahan v. Jenkins, 2 
N‘.Y.S.2d 461, 166 Misc. 433. 
Suspension of role is modification 
of rule.—Shanahan v. Jenkins, supra. 

Mass.—Johnson v. Oamey, 21 N. 
B.2d 963, 808 Mass. 381. 

Mich.—^Reed v. Civil Service Com¬ 
mission, 8 N.W.2d 41, 801 Mich. 
137. 

19. Colo.—Schmidt v. Hurst, 124 P. 
dd 236, 109 Colo. 207. 
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Mass.—^Durgin v. Director of Civil 
Service, 44 N.E,2d 781, 812 Mass. 
310. 

N.Y.—^Hilsenrad v. Miller, 31 N.B.2d 
895, 284 ,N.Y. 446—Qraae v. Ahern, 
18 N.Y.Sr2d 907, 268 App.Div. 686— 
Goss V. Rice, 290 N.Y.S. 449, 160 
Misc. 698—^Moreland v. Areson, 22 
N.Y.S.2d 309. 

aa Ariz.—Taylor v. McSwain, 96 P. 

2d 415, 64 Ariz. 295. 

Cal.—Wheeler v. City of Santa Ana, 
186 P.2d 378, 81 Cal.App.2d 811— 
Mitchell V. McKevitt, 17 P.2d 789, 
128 Cal.App. 458. 

Colo.—Edwards v. Guthner, 103 P.2d 
6 , 106 Colo. 209. 

Mass.—^Kenney v. McDonough, 53 N. 
E.2d 1006, 315 Mass. 689—Mc¬ 
Carthy V. City of Malden, 22 N.B. 
2d 104, 308 Mass. 663—Timmins v. 
Civil Service Com'rs, 177 N.B. 1, 
276 Mass. 142, 76 A.L.R. 1232. 

21. Iowa.—Couch V. Stanley, 298 N. 
W. 482, 228 Iowa 790. 

practical oonstraetioxL 
The court must accord substantial 
weight to the practical construction 
of a rule.—Sherman v. Reavy, 36 
N.Y.S.2d 481, 178 Misc. 732. 

22 . Ariz.-Taylor v. McSwain, 95 P. 
2d 415, 64 Ariz. 295. 

Colo.—^Edwards v. Guthner, 108 P.2d 
6 , 106 Colo. 209. 

lovTa.—Couch V. Stanley, 293 N.W. 

482, 228 lovt^a 790. 

Subordinates are bound by rules 
Ariz.—^Taylor v. McSwain, 95 p.2d 
415, 54 Ariz. 295. 

23. Ariz.—Taylor ▼. McSwain, su¬ 
pra. 

24. Ohio.—Carmichael v. Thorne, 23 
Ohio N.P.,N.a, 846. 
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applicants by competitive examination.^s (2) The 
noncompetitive class, comprising positions for which 
appointments are made after noncompetitive exami¬ 
nation. (3) The labor class, comprising employ¬ 
ments in the nature of manual labor which are filled 
by the appointment of applicants whose qualifica¬ 
tions are shown by the furnishing of such evidence 
or the passing of such examination as the civil serv¬ 
ice commission may deem proper.27 (4) The ex¬ 
empt class, comprising positions which, usually by 
reason of the confidential nature of the duties they 
involve, do not require the taking of an examina- 

tion.28 

Since the basic aim of the civil service system is 
that, as far as possible, positions be filled after com¬ 
petitive examinations,a position must be placed 
in the competitive class unless it is determined that 
fitness and merit for the position may not be ascer¬ 
tained by competitive examination;®® positions 
which are not in the exempt or labor class may be 
placed in the noncompetitive class only where it is 
impracticable to place them in the competitive 
class,®^ and the fact that a position requires that 
the person who fills it have certain qualities which 
may not be measured by existing objective tests does 
not require that the position be placed in the non¬ 
competitive class.®® 

A position may be placed in the exempt class 

as. K.J.—^Davailon v. City of Eliza¬ 
beth, 2 A.2d 369, 121 N.J.Law 880. 

N,Y.—Bymes v. Wlndels, 193 N.B. 

248, 265 N.T. 403—^FreedmaJi v. 

Bniclcman, 19 N.Y.S.2d 82, 173 

Misc. 159. 

OfiLoe or position, held to he in. coin- 
petltlve class 

N.Y.—Gk)ss T. IRlce^ 290 N.Y.S. 449, 

160 Misc. 698—^Haskins v. Warner, 

47 N.Y.S.2d 798—Haskins v. War¬ 
ner, 46 N.Y.S.2d 400. 

96. IT.Y.—Byrnes v. Windels, 193 N. 

E. 248, 265 N.Y. 408. 

Standard of efficiency 
Noncompetitive escaminations are 
an assur^ce that, along* with per¬ 
sonal qualities or associations satis¬ 
factory to the appointing power, 
there shall also be the attainment of 
some standard of efficiency estab¬ 
lished as a minimum.—^Meenagh v. 

Dewey, 36 N.B.2d 211, 286 N.Y. 292, 
reargument denied 87 N.B.2d 147, 286 
N.Y. 707.. 

27. N.Y.—^Byrnes v. Wlndels, 198 
N.E. 248, 265 N.Y. 403; 

28. N.Y.—^Rooney y. ^Eilce, 8 N.B. 2d 
887, .274 N.Y. 847. 

Purpose of ^empt. class with¬ 
in classified service under civil serv¬ 
ice law is to permit appointment 


only where it is determined that no examination, 
competitive or noncompetitive, supplies a practica¬ 
ble test of fitness for the position;®® such classifica¬ 
tion must be based on the nature of the duties of 
the office or position which makes the. service ei¬ 
ther one of confidence or else of such importance 
that personal selection instead of competitive ex¬ 
amination is for the best interests of the public 
and the fulfillment of the particular duties.®^ Ex¬ 
perience must be the standard employed in deter¬ 
mining whether or not it is practicable to ascertain 
merit and fitness for a position by examination, and 
the question may not be determined as an abstrac¬ 
tion irrespective of experience.®® That an exami¬ 
nation for a position is practicable is evidenced by 
the fact that examinations have been held and eli¬ 
gible lists prepared,®® especially where appoint¬ 
ments have been made .from such lists and there 
are appointees successfully performing the duties of 
the position.®*^ The confidential character of a po¬ 
sition is a circumstance to be considered in deter¬ 
mining whether examination, competitive or non¬ 
competitive, supplies a practicable test of merit and 
fitness for the position,®® but it is a circumstance 
only and is not always or inevitably conclusive.®'® 
The phrase ‘'confidential position” in connection 
with the classification of a position as exempt does 
not cover every position of trust and confidence, but 
applies only to those involving a relationship of per- 

Butles, ratber tbau tLiae, of office 
constitute the test.—^Friedman v. 
Finegan, 196 N.B. 756. 268 N.Y. 93. . 
Deputies . 

Only deputies included in exempt 
class .within classified service are 
those exempted by statute itself, 
who are authorized by law to act 
generally for and in place of their 
principals.—^Byrnes v. Wlndels, 198 
N.B. 248, 265 N.Y. 403—Volgenau v. 
Finegan, 296 N.Y.-S. 101, 163 Misc. 
554. 

35. N.Y.—Barlow v. Berry, 167 N.B. 

. 834, 246 N.Y. 600—Feeney v. Til¬ 
lage of BronxvlUe, 65 N.Y;S.2d 662, 
186 Misc. 1. 

38. N.Y.—Merritt v. Kraft, 129 N. 
Y.S. 636, 71 Misc. 492. 

37. N.Y.—People v. Milliken, 130 N. 
Y.S. 1, 72 Misc. 430. . 

38. N.Y.—Ottinger v. Civil Service 
Commission, 14$ N.B. 629, 240 N. 
Y. 442—Craig v. Board of Educa¬ 
tion of City of New York, 19 N.Y, 

S. 2d 293, 173 Misc. 969, affirmed 27 
N.Y.S.2d 993, 262 App.Div. 706. 

39. N.Y.—Ottinger v. Civil Service 
Commission, 148 N.B. 629, 240 N. 
Y. 442—Craig v. Board of Educa¬ 
tion of. City of New York, 19 N. 

T. S.2d 293, 173 Misc. 969, affirmed 
27 N.Y.S,2d 993, 262‘ App.Div. 706. 


without examination.—^Byrnes v. 
Wlndels, 193 N.B. 248, 265 N.Y. 403. 

29. N.Y.—^Andresen v. Rice, 14 N.B. 
2d 65, 277 N.Y. 271—Talbert v. 
J-eacock, 14 N.Y.S.2d 362. 

30. N.Y.—^Meenagh v. Dewey, 86 N. 
B.2d 211, 286 N.Y. 292, reargument 
denied 37 N.E.2d 147, 286 N.Y. 707. 

46 C>J. p 966 note 30. 

31. N.Y.—^Meenagh v. Dewey, supra. 
IWItnlmum standard of effioiency 

When a noncompetitive examina¬ 
tion is a practical test by which a 
minimum standard of efficiency may 
be assured, the position must be 
placed in the noncompetitive, rather 
than the exempt, clasa—^Meenagh v. 
Dewey, supra. 

32. NY.—Fink v. Finegan, 1 N.E.2d 
462, 270 N.Y. 366. 

Objective tests generally see infra 
subdivision f of this section. 

33. N.Y.—^Meenagh v. Dewey, 86 N. 
B.2d 211, 286 N.Y. 292, reargument 
denied 87 N.B.2d 147, 286 N.Y. ,707. 

46 C.J. p 966. note 30.. 

3^ N.Y.—^Meenagh' v. Dewey, su¬ 
pra—^Frledihaaa v.. Finegan, 196 N. 
B. 765, 268 N.T. 98—Chittenden v. 
Wurster, 46 NB. 867, 162 N.T. 346, 
87 L.H.A. 809, 47 N.B. 273, 153 NY. 
664. 
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sonal confidence between the one appointing and the 
one appointed^® 

Power to classify. The legislature may itself 
classify a position or office,« and where it does w 
the classification may not be altered or changed y 
the civil service commission.** Thus, where a leg¬ 
islative classification of a position as in the exmpt 
class is compatible with a constitutional provision 
requiring that appointments be made accordmg to 
merit and fitness, ascertained as far as practica¬ 
ble by examination, such classification controls as 
against a contrary classification by the civil service 
commission.*® However, it has been held that me 
fact that the legislature in creating an office has de- 
dared that the incumbents thereof shall be deemed 
confidential officers will not be construed as a leg«- 
lative declaration that the officers be placed m me 
exempt dass as against a contrary dassification by 
the commissioners.** 

As a general rule, ffie dvil service commission or 


me body charged with the adminidration of the m- 
a service system is aumorized and charged with me 
duty to dassify ofifices, positions, and employments 

in me dvil service.*® The commission has di^re- 

tion in the exercise of mis power,*® ^d its deter¬ 
mination will not be disturbed unless mere has be^ 
an abuse of discretion, and its classification will 
stand even mough me courts may differ from me 
commission as to me wisdom of the classification 
where mere is a reasonable ground for ^ diffe^ce 
of opinion.*^ Where me requirement of selection 
according to merit ascertained by examination is 
embodied in a constitutional provision, neimer me 
legislature nor ffie dvil service commission may ar¬ 
bitrarily classify a position or office m the exempt 
class and such a classification is subject to ju- 
didai review.*® However, a legislative determina¬ 
tion that it is impracticable to ascertain merit and 
fitness for a particular position by competitive or 
noncompetitive examination is valid if based on rea¬ 
sonable grounds.®® 


40 ^ N.Y.—Tolgenau v. Plnegan, 296 
101, 163 Misc. 664. 
<<Cos1J.d0a.tial clerkSj” within ex¬ 
empt class under civil service law. 
are these who sustain confidential 
relation In duty and employment to 
person or body appointing them.— 
O’Keefe v. Clark, 264 N.Y.S. 299, 238 
App.Div. 175. 

Office or votition. held iwt oonUdeii- 
tial 

II.T.—^Volgenau v. Finegan, 296 N. 
T.S. 101, 163 Misc. 564. 

41. N.T.— ^Metropolitan Life Ins. 
Co. V. Boland, 23 N.B.2d 632. 281 
N.Y. 367. 

40 jq'.y._^Metropolitan Life Ins. Co. 

V. Boland, supra—Craig v. Board 
of Education of City of New York, 
19 NY.S.2d 293, 173 Misc. 969, af¬ 
firmed 27 N.Y.S.2d 993, 262 App. 
Div. 706. 

43 ;, Uf.y.—Craig v. Board of Educa¬ 
tion of City of New York, supra— 
Volgenau v. Finegan, 296 N.Y.S. 
101, 163 Misc. 664. 

44 . N.Y.—Simona v. McGuire, 97 N. 
E. 526, 264 N.Y. 263. 


45 . N.Y.—^Rooney v. Rice, 8 N.E.2d 
887, 274 N.Y. 347 —Mercer v. Dowd, 
82 N-Y.B.2d 402, 263 App.Div. 932 
—-BcahillL V. Drzewucki, 279 N.Y. 
S. 933, 244 App.Div. 630, followed 
In McGovern v. Drzewu<dci, 279 N. 
TJS. ^44, 244 App.Div. 876, and re¬ 
versed on other grounds 199 N.E. 
506, 269 N.Y. 348—O’Keefe v. 

Clark, 264 N.Y.S. 299, 238 App. 

175 —^Freedman v. Bruckman, 
19 N.Y.S.2d 82, 173 Misc. 169— 
Tolgenau v. Finegan, 296 N.Y.S. 
101, 163 Misc. 564. 


Ooafllcfe with appointing officer 
Where the civil service commis¬ 
sion, or other authority charged with 
the administration of the civil serv¬ 
ice law, makes a determination plac¬ 
ing a certain position in the noi^ 
competitive or exempt 
determination is in conflict with 
views of the executive or appointing 
authority, decision of the civil serv¬ 
ice commission vrlll prevail.—Craig 
V. Board of Education of City of 
New York, 19 N.Y.S.2d 293, 173 Misc. 

affirmed 27 N.T.S.2d 993, 262 
App.Div. 706. 

Suspension of rules 
An officer appointed under the au¬ 
thority to suspend the rules requir¬ 
ing competition when peculiar and 
exceptional qualifications are re¬ 
quired, is thereby taken out of the 
competitive class, although gener- 
ically his position may have been 
competitive.—People v. Travis, 164 
N.Y.S. 403, 169 App.Div. 203. 

43 ^ N.Y.—^Rooney v. Rice, 8 N.E.2d 
887, 274 N.Y. 347 —Mercer v. Dowd, 
32 N.Y.S.2d 402, 263 App.Liv. 932 
—Feeney v. Village of Bronxville, 
55 N.Y.S.2d 662, 186 Misc. 1—Craig 
V. Board of Education of City of 
New York, 19 N.Y.S.2d 293, 173 
Misc. 969, affirmed 27 N.Y.S.2d 993, 
262 App.Div. 706. 

417. N.Y.—^Rooney v. Rice, 8 N.B.2d 
887, 274 N.Y, 347—Mercer v. Dowd, 
32 N.Y.S.2d 402, 263 App.Div. 932 
_Shea V. State Racing Commis¬ 
sion, 81 N.T.S.2d 204, 263 App.Div. 
7 g 3 —O’Keefe v. Clark, 264 N.Y.S. 
299, 238 App.Div. 176—Freedman 
V. Bruckman, 19 N.Y.S.2d 32, 173 
Misc. 169—^Volgenau v. Finegan, 
296 N.Y.S. 101, 163 Misc. 664. 

46 C.J. p 967 note 37. 


48. NT.— Meenagh v. Dewey, 36 N 
B.2d 211, 286 N.Y. 292, reargument 
denied 37 NE.2d 147, 286 N.Y. 707 
—Friedxxian v. Finegan, 196 NB. 
755, 268 N.Y. 93 —Sokolove v. 

Board of Education of City of New 
York, 29 NY.S.2a 581, 176 Misc. 
1016. 


49. NT.—Sloat V. Board of Exam¬ 
iners of Board of Education of 
City of New York, 9 N.B.2d 12, 
274 N.Y. 367—Scahill v. Drzewu¬ 
cki, 199 NB. 506, 269 N.Y. 343— 
Matter of Keymer, 42 NB. 667, 148 
NY. 219, 35 L.R.A. 447 —Mercer v. 
Dowd, 32 N.Y.S.2d 402, 263 App. 
Div. 932 —O’Keefe v. Clark, 264 N. 
T.S. 299, 238 App.Div. 176—Soko¬ 
love V Board of Education of City 
of New York, 29 N.T.S.2d 581, 176 
Misc. 1016. 

46 C.J. p 956 notes 34, 36. 

There is discretion in determining 
the limits of the praotloable; but 
the discretion is subject to the 
teachings of experience and the su¬ 
pervision of the courts.—^Barlow v. 
Berry, 167 NB. 834, 246 NY. 600— 
Feeney v. Village of Bronxville, 56 
N.Y.S.2d 662, 186 Misc. 1. 

50. NY.—Carow v. Board of Educa¬ 
tion of City of New York, 6 N.B. 
2d 47, 272 NY. 341—Sanger v. 
Greene, 198 NB. 622, 269 N.Y. 33, 
reargument denied 199 NB. 697, 
269 N.Y. 613—^Barthelmess v. Cuk¬ 
or, 132 N.E. 140, 231 N.Y. 436, 16 
A.L.R. 1404—Craig v. Board of 
Education of City of New York, 19 
NY.S.2d 293, 173 Misc. 969, af¬ 
fixed 27 N.Y.S.2d 993, 262 App. 
Div. 706. 
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Reclassificcption. The civil service commission or 
the body charged with the administration of the civil 
service system may have power to reclassify a posi¬ 
tion but a reclassification may not adversely af¬ 
fect the rights and status of the incumbents of the 
positions involved.®^ Thus the reclassification of a 
position from a noncompetitive or exempt class to 
a competitive class does not prevent the incumbent 
from continuing to hold his position,and a statute 
providing that one appointed without examination 
to a position in the exempt class shall have security 
of tenure even though such position is subsequently 
placed in another class is not a violation of a con¬ 
stitutional provision requiring that appointments be 
based on merit and fitness ascertained by examina- 
tion.54 

Suhclassification; grades. Provision is sometimes 
made for a further classification or grading of po¬ 
sitions, and the task of making such subclassifica¬ 
tion or grading is usually intrusted to the civil serv¬ 


ice commission,which has a wide discretion in 
the exercise of this power,®® and, while its classifi¬ 
cations may be subject to judicial review,®*^ they 
will not be disturbed unless there has been an abuse 
of discretion or a violation of statute.®® It has 
been held that the commission may not include in 
any one general classification numerous positions- 
not reasonably related.®® Each salary grade in the 
same classification of positions has been held to* 
constitute a separate group or entity for the pur-’ 
poses of examination and appointment®® It is some¬ 
times required that the civil service commission or 
board fix or determine an employee’s status and 
classification at the time his probationary period ex¬ 
pires,®i and in the absence of fraud the employee 
is entitled to the benefit of such determination,®® 
and the question of his classification may not there¬ 
after be reopened and redetermined without his con¬ 
sent.®® However, the body charged with the ad¬ 
ministration of the civil service system may be au¬ 
thorized to regprade positions and personnel;®^ and. 


81. N.Y.—^Rohr v. Kenngott, 29 N. 
T.S.2d 988, 176 Miaa 838, affirmed 
23 N.Y.S.2d 992, 262 App.Div. 944. 
Ji^provai "by grovemor 
Where a change in the classifica¬ 
tion of positions from a competitive 
back to an exempt class has not 
been approved by the governor as 
required by the statute, such posi¬ 
tions remain under the competitive 
class.—Weeks v. Kraft, 132 N.YiS. 
228, 147 App.Div. 403, appeal dis¬ 
missed 98 N;B. 1118, 206 N.Y. 686— 
46 C.J. P 966 note 27. 

BSU N.Y.—Sandford v. Flnegan, 11 
N.B.2d 366, 276 N.Y. 70—Rohr v. 
Kenngott, 29 N.Y.S.2d 988, 176 

Misc. 838, affirmed 29 N.Y.S.2d 992, 
262 App.Dlv. 944. 

53. N.Y.—^Fornara v. Bchroeder, 185 
N.B. 498, 261 N.Y. 863—Rohr v. 
Kenngott, 29 N.Y.S.2d 988, 176 

Misc. 838, affirmed 29 N.Y.S.2d 992, 
262 App.Div. 944—^Pink v. Kem, 26 
N.Y.S.2d 891, 176 Misc. 114, af¬ 
firmed 29 N.Y.S.2d 602, 262 App, 
Div. 829—Kinsella v. Kem, 6 N.Y. 
S.2d 854, 168 Misc.. 847, affirmed 6 
N.Y.S.2d 884, 264 App.Div. 884, re- 
argument denied 6 N.Y.S.2d 748, 
264 App.Div. 864. 

N.Y,—^Meenagh v. Dewey, 86 N. 
E.2d 211, 286 N.Y. 292, reargument 
denied 37 N.E.2d 147, 286 N.Y. 707. 

55. Cal.—Stockton v. Department of 
Employment, 168 P.2d 741, 26 Cal. 
2d 264. 

Mich.—Duncan v. Wayne County, 25 
N.W.2d 606, 816 Mich. 613. 

Minn.—State ex rel. Sime v. Penne- 
baker, 9 N.W.2d 267, 216 Minn. 76. 
N.J.—^Luker v. Civil Service Com¬ 
mission of New Jersey, 19 A.2d 
826, 126 N.J.L.aw 229. 


Wis.—Odau V. Personnel Bd. of 
State, 27 N.W.2d 726, 260 Wis. 600. 
The anthozity to fix oomp6BUiatio& 
of officers within classified service 
confers no control as to classifica¬ 
tion; that authority is vested in the 
civil service commission.—^Vivian v. 
Bloom, 177 P.2d 641, 115 Colo. 679. 
daesifloatlon statute held valid. 

Cal,—Stephens v. Clark, 106 P.2d 
874, 16 Cal.2d 490. 

56. Cal.—Spaulding v. Philbrick, 
108 P.2d 69, 42 CalJ^pp.2d 68. 

Mich.—^Bischoff v. Wayne County, 
31 N.W.2d 798, 820 Mich. 876. 

57. Cal.—Spaulding v. Philbrick, 
108 P.2d 69, 42 CaLApp.2d 68. 

58. CaL—Spaulding v. Philbrick, 
supra. 

Mich.—^Bischoff v. Wayne County, 81 
N.W.2d 798, 820 Mich. 876. 

War vetecaa 

(1) Whore, when veteran was 
blanketed into civil service imder 
reorganization act, his position was 
the equivalent to that of class rv 
xinder civil service, and therefore as 
a veteran he was entitled under the 
reorganization act to status of class 
IV, allocation by civil service board 
of veteran to ^ inferior status con¬ 
stituted an error of law.—State ex 
rel. Spurck v. Civil Service Board, 
32 N.W.2d 674, 226 MIm. 240. 

(2) Veterans' preference rights 
generally see infra $86. 

59. Cal.—Craighan v. O'Brien, 260 
P. 653, 199 CaJ. 662. 

60. N.Y.—Moss V. Greene, 274 N.Y. 
S. 447, 168 Misc. 461. 

A ''graded is a measure of posi- 
■don as well as of salary.—Friedman 
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V. Kem, 18 N.Y.S.2d 168, 171 Misc. 
332. 

61. Minn.—State ex rel. Carstater v. 
Civil Service Board of Minnesota^ 
10 N.W.2d 422, 215 Minn. 616. 

68. Minn.—State ex rel. Carstater 
V. Civil Service Board of Minne¬ 
sota, supra. 

63. Minn.—State ex rel. Carstater v. 
Civil Service Board of Minnesota, 
supra. 

Bmployee’s olassifioation is part of 
his contract of emplos^ent 
Mich.—^Farrell v. State, 27 N.W.2d 
186, 817 Mich. 676. 

64. N.J.—Rubright v. Civil Service 
Commission, 68 A.2d 772, 137 N.J. 
Daw 3'69. 

Or.—^Drake v. City of Portland, 148 
P,2d 213, 172 Or. 658. 

Wcuah.—Adams v. City of Seattle, 
196 P.2d 684, 81 Wash.2d 147. 
Pcrsoxmel on loan to federal govem- 
ment 

Where personnel of state was on 
temporary loan to federal govern¬ 
ment at time of enactment of re¬ 
classification act, such personnel 
were not employees of state within 
reclassification act and the author- 
)ized reclassification was not inclu¬ 
sive of personnel for the ttae being 
imder control of federal government. 
—^Rubright V. Civil Service Commis¬ 
sion, 68 A.2d 772, 137 N.J.Ixaw 369. 
Betxoaotlve operation 
It was beyond the power of the 
^personnel board of the state to make 
its classification retroactive.—Con¬ 
over V. Board of Equalization, 112 P. 
2d 841, 44 CaL App. 2a 283. 
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where the civil service system is merely statutory, 
a reclassification directed by statute has been held 
valid even as to one whose compensation is there¬ 
by reduced.®5 Under a statute authorizing an ad¬ 
ministrative appeal by an employee from his clas¬ 
sification, it has been held that the employee is en¬ 
titled to a trial de novo on appeal.®® 

e. Appointments 

There must be a compliance with constitutional and 
statutory civil service provisions, and valid rules and 
regulations promulgated thereunder, In order to render 
an appointment valid. 

There must be a compliance with constitutional 
and statutory civil service provisions, and valid rules 
and reguliations promulgated thereunder, in order 
to render an. appointment valid, confer civil serv¬ 


ice status,®® and create, permanency of tenure there¬ 
under;®® and substantial compliance with such pror 
visions has been held insufficient.'^® Appointments 
not made in conformity with the civil service laws 
have been held to be void^l and may be rescind¬ 
ed,*^® and are not validated or justified by evidence 
of other violations.*^® Where it is determined that 
an officer has been making appointments in viola¬ 
tion of the civil service law, it has been held that 
he will be given time to conform to the law so as 
to minimize, the disruption and disorganization of 
his staff.*^^ 

As a general rule, appointments to offices and po¬ 
sitions within the scope of civil service laws are 
not made by the civil service commission or by the 
body charged with the administration of the civil 
service laws,7® but by the appointing officer of the 


65. N.J.—^Bttgrgins V. Civil Service 
Commission, 51 A.2d 261, 135 N.J. 
L&w 23$, affirmed 57 A.2d 389, 186 
K.J.Law 636. 

66. .Mlnn.^-Stat6 ex reL Spurck v. 
Civil Service Board, '32 N.W.2d 574, 
226 Minn. 240. 

67- Iowa.—Couoh v. Stanley, 293 N. 

W. 482, 228 Iowa 790, 

N.T.—^Palmer v. Board of Education 
of Union Free School Bist. No. 2, 
Town of Geddes. Onondaga Coun¬ 
ty, 11 N.B.2d 887, 276 N.T. 222, 
motion denied 13 N.E.2d 60, 276 
N.T. 682—Healey v. Baainet, 36 N. 
T.S.2d 821. 264 App.Dlv. 441, mod¬ 
ified on other grounds 62 N.E.2d 
936, 291,N.T. 480—Stowe v. Board 
of Supers of Rensselaer County, 
269 N.T.S. 603, 226 App.Div. 212, 
reversed on other grounds 184 N. 
E. 136, 260 N.T. 662—Smith v. 
.Wynkoop, 26 N,T.S.2d 462, 176 
Misc. 646—^Marasco v. Morse, 22 
N.T.S.2d 815, affirmed 34 .N.T.S.2d 
823, 268 App.Div. 1063, .affirmed 46 
N.E.2d 864, 289 N.T. 768, 

Pa.—Chase v. City of Scranton, Coin. 

PL, 48 LaclcJur. 201. 

Good faith 

An employment which in its incep¬ 
tion violates civil service provision 
of constitution. Is Illegal, and against 
public policy, regardless of. good 
faith of parties.—Palmer v. Board 
of Education of Union School 

Dlst No. 2, To^ of Geddes, Onon¬ 
daga County, 11 N.B.2d 887, 276 N. 
T. 222, motion denied 13 N.B.2d 60, 
276 N.T. 682. 

I^a&xdied oontraot of hire 
The provisions of civil service act, 
reoLuiring full compliance therewith 
for a person to be validly appointed 
leave no room for person to become 
employee under implied contract of 
hire.—State v. Industrial Commis¬ 
sion, 26 N.W.2d 278, 260 ,V71s, 140. 


Bntry on xeooxds 

Failure of civil service commis¬ 
sion to make, proper formal entry of 
an appointment otherwise regularly 
made and certified to it will not af¬ 
fect validity of such an appoint¬ 
ment.—^Zimbelman v. Atkinson, Ohio 
App., 86 N.B.2d 791. 

Summary Jndloiaa review 
A statute providing for a sum¬ 
mary judicial review, where there is 
a violation of the civil service laws 
in selecting persons for employment 
has been held to apply only fo the 
selection of persons for employment 
as distinguished from the selection 
of persons for office.—^Duncan v. 
Board of Fire and Police ComTs of 
City of Paterson, 87 A.2d 86, 181 N. 
J.Iiaw 443. 

Finding of valid appointment held 
sustained by evIdence.^Zimbelman 
V. Atkinson, Ohio. App., 86 N.E.2d 
791. 

XTotioe and declination of appoint¬ 
ment. 

The notification mentioned in civ¬ 
il service rule providing Uiat an 
eligible certified for appointment 
shall be deemed to have declined by 
failing to accept within a certain 
length of time after mailing of no¬ 
tice of appointment means a notifica¬ 
tion which shall truly state nature 
of position involved, and, where no¬ 
tice misrepresents a perzhanent ap¬ 
pointment subject to the three 
months’ probation as a teinporary 
one, it is not suflftcleutly accurate so 
as to constitute notice wbich the 
rule requires.—^Moreland v. Areson, 
22 N.T;S.2d 309. 

68. CaL-r-Tlcknor v. City of Sacra¬ 
mento, 181 P.2d 893, 80 Cal.App.2d 
284, 

Ky.—iBlllot V. City of Covington, 202 
; S.W.2d 621, 304 Ky. 802. . 

Pa.—State Civil Service Commission 
V. Swann, 67 A.2d 91, 862 Pa 412. 
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A person, appointed by the xrnited 
States to a position with a state 
agency at a time when the state 
agency was on loan to the United 
States did not acquire permanent 
civil service status under the state 
civil service law.—State Civil Serv¬ 
ice Commission v. Snyderman, 67 A. 
2d 96, 362 Pa 422—State Civil Serv¬ 
ice Commission v. Swann. 67 A. 2d 91, 
362 Pa 412. 

69. Mich.—Galt v. Department of 
Labor and Industry, 16 N.W.2d 
869, 810 Mich. 66. 

70- Minn.—State ex rel. Kos v. 
Adamson. 32 N.W.2d 281, 226 

Minn. 177. 

Pa—^Detoro v. City of Pittston,. 40 
A.2d 486, 351 Pa 178. 

71. Cal,—Carrick v. Sherman, 288 
P. 143, 106 CaJiApp. 646. 

N.T.—^Hines v. La Guardla 66 N.B. 
2d 663, 293 N.T. 207. 

72. Iowa.—Couch V. Stanley, 293 N. 
W. 482, 228 Iowa 790. 

Blsosretlonary power 

(1) Under a civil service rule giv¬ 
ing the civil service commissioner 
power to revere the appointment of 
one placed on an eligible list through 
mistake or fraud, the commissioner 
has been held to have a discretion¬ 
ary power which he is not required 
to exercise,—^Hayes v. Commission¬ 
er of avil Service, 197 N.B. 471, 292 
Mass. 109. 

(2) Powers and duties of civil 
service commission generally see su¬ 
pra subdivision c of this section. 

73. Iowa-—Couch v. Stanley, 293 N. 

„ W. 482, 228 Iowa 790. 

74. N.T.—Andresen v. Rice, 14 N.B. 
2d 66, 277 N.T. 271. 

76. Mass.—Crimmins v. Highway 
Commission of City of Brockton, 
23 N.B.2d. 126, 304 Mass. 161. 

N.^T.—^Neubeck v. Bard, 9 N.B.2d 
770, 276 N.T. 4^ . * 
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department, commission, board, or institution con¬ 
cerned with the position or office.*^® 

Term of appointmefiS,\ peifimneiit, probationary 
temporary, and provisional appointnients. A stat¬ 
ute providing that appointments be made from lists 
of persons found eligible after competitive exami¬ 
nation contemplates permanent, not provisional, ap¬ 
pointments.'^'^ Appointments ia.re generally made for 
a probationary .period, the duration of which is 
fixed by the statutes or rules and regulations of the 
civil service commission,'^^ and the retention of the . 
appointee beyond the probationary period gives him 
the status of a permanent appointee.The purpose 
of the probationary period is to afford an oppor¬ 
tunity to observe the fitness of the probationer while 
at work.s<^ 

Provisional or temporary appointments generally 
are permissible in' cases of emergency when there is 
no appropriate eligible list for the position.®^ Un¬ 
der some statutes a temporary apppintment may be 
made where the need for the. service is immediate 
and urgent and will not continue for more than a 
specified period,82 and the power to make tempo¬ 
rary appointments may not be enlarged by a rule or 


regulation of the civil service commission author¬ 
izing the appointing officer to extend the term of a 
temporary appointee.23 In such case the temporary, 
appointment may be made from a list of those eligi¬ 
ble for permanent appointment without regard to 
standing on the list^^ Under a statute authoriz¬ 
ing temporary appointments not to exceed a speci-, 
fied period where it appears that the position will 
not continue in existence for a longer period, it has 
been held that the civil service commission need not 
hold a hearing to determine how long the position 
will last before making such an appointment.85 

Under some statutes a provisional appointment 
may be made where there is no eligible list for the 
position,^® and it has been held that an appointment 
when there is no eligible list is valid, if at all, only 
as a provisional appointment,^'^ and that provisional 
appointees may not hold their positions when there 
are persons On appropriate eligible lists for the po- 
sitions.23 

As a general rule, a provisional or temporary ap¬ 
pointment does not ripen into a permanent appoint- 
ment89 and is not the basis for a preference to a 


Wig.—Odau V. Personnel Bd. of 
State. 27 N‘.W.2d 726, 260 Wis. 600. 

76. N.Y,—Neubeck v. Bard, 9 N.B.2d 
770, 276 N.T. 48. . 

Wis.—Odau v. Personnel Board of 
State, 27 N.W.2d 726, 260 Wis. 600. 
One not appointed by proper 

X^intlngr officer does not acquire pe]> 

manent civil service status.—State 

Civil Service Commission v, Swann, 

67 A.2d 91, 862 Pa. 412. 

77. N.T.—^Friend v. Valentine, 24 
N.T.S.2d 620, 261 App.Div. 168, af¬ 
firmed 84 N.B.2d. 912, 286 N.T. 764, 
reargument denied 35 - NB.2d 313, 
285 N.T. 863. Order resettled 84 
N.T.S.2d 828, 263 App.Dlv.. 974, re¬ 
versed on other grounds 41 N.B.2d 
84, 287 NT. 526. 

78. Mass.—McCarthy v. City of 
Malden, 22 N.B.2d 104,. 803 .Mass. 
668 . 

NT.—Voll V, Helbing, 9 .NT:S.2d 
876, 256 App.Oiv. 44, motion grant¬ 
ed 60 NB.2d 384, 294 NT. 663— 
Marasco v. Morse, 22 NT.B.2d 3'16, 
affirmed 84 N.T.S.2d 823, 268 App. 
Div. 1063, affirmed 46 NB.2d 864, 
289 NT. 768. 

•79. N.T.—Goldschmidt v. New York 
Board of. Education, 112 NJB. 167, 
217 NT. 470—^Marasco v. Morse, 
22 NT.S.2d 316, affirmed .84 . NT. 
S.2d 828, 263 App.Div. 1063, af-, 
firmed 46 NB.2d 864, 289 NT. 
768. 

JSO. Cal,—Wiles v. State Personnel 
Board, 121 P.2d 673, 19 Cal.2a 344. 


NT.—Talbert v. Jeacock, 14 NT.S. 
2d. 362. 

Pa.—Mats V. City of Clairton, 16 A. 
2d 300, 340 Pa. 98. 

81. NT.—Poss v. Kem, 82 NT.S. 
2d 979, 263 App.Div. 320—Sheri¬ 
dan V. Kern, 6 NT.S.2d 336, 256 
App.Dlv. 67. 

Appointment held tempon^ 

(1) Appointment by a written no¬ 
tice informing appointee of his ap¬ 
pointment for a "temporary period 
from one to five months with possi¬ 
bility of permanency" was a tem¬ 
porary appointment within civil 
service law, and was not made pro¬ 
visionally or for a probationary 
term,. within such law.—^Hilsenrad 
V. MUler, 81 NE.2d 896, 284 NY. 
446. 

<2) Employee who had taken and 
passed examination for temporary 
and substitute work authorized for 
war emergency, but who had not 
been examined' for. permanent em¬ 
ployment and who was not on an 
enable list from which such an ap¬ 
pointment could be made, notwith¬ 
standing his period of service, did 
not., become a permanent employee 
undier civil service.—Matheriy v. Al¬ 
len, 194 P.2d 18, 86. CaIA.pp.2d 96. 

82. NT.—Hilsenrad v. Miller, 81 N 
B.2d 895, 284 N.T. 446—Graae v. 
Aherp, 18 NT.S.2d .907, 258 App. 
Biv. ^se. 

Statute is mandatory and may 
not -be evaded.—^Hilsenrad v.* ’Miller, 
81 NB.2d 895,. 284 NT. 445. 
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88- NT.—Hilsenrad v. Miller, su¬ 
pra—Graae v. Ahem, 18 NT.S. 2d 
907, 258 App.Div. 686. 

84- NT.—Graae v. Ahem, supra— 
Marasco v. Morse, 22 NT.S.2d 315, 
affirmed 34 NT.S.2d 823, 263 App. 
Div. 1063. affirmed 46 NE.2d 364, 
289 NT. 768. ’ 

85. NY.—Lane v. Corsi, 90 NT.S.2d 
611, 276 App.Div. 977. 

85. NY.—Graae v. Ahem, 18 NT.S. 
2d 907, 258 App.Div. 686. 

87. NY.—Welling v. Bissell, 11 N 
T.S.2d 784, 171 Misc, 90. 

88. NT.—Ackerman v. Kem, 22 N 
B.2d 247, 281 NY. 87—McCann v. 
Kern, 28 NT.S.2d 321. 262 App. 
Div. 109. 

89. Cal.—Spaulding v. Philbrick, 
108 P.2d 69, ‘42 Cal.App.2d 68. 

Conn.-^Howe v. Civil Service Com¬ 
mission of City of Bridgeport, 20 
A2d 397, 128 Conn. 86. 

NJ.—Adams v. Atlantic City, 69 A 
2d 826, 26 NXMlsc. 269. 

NT.—Hilsenrad v. Miller, 81 NB.2d 
896, 284 NT. 446—Matter of An- 
dresen v. Bice, 14 N.B.2d 66, 277 
NY. 271—Poss V. Kem, 82 NT.S. 
2d 979, 263 . App.Div. 820—^McCann 
T. Kem,. 28 N.T.S.2d 321, 262 App. 
Div. 109—'Rohl V. Jeacods, i9 NT. 
S.2d 441, 269 App.DiV. 208, affinned 
80 NB.2d 606, .284 NY. 660—Sher- 

. idan V. Kem, 6 NY.S.2d 386, 265 
App.Div. 67—Welling v. Bissell, . 11 
NT.S,2d 784, 171 Misc. 90—Maras¬ 
co y. Morse, 22 NT.S.Zd 315; af- 
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permanent appointment to the position persons 
appointed pending a civil service examination for 
the position are not entitled, merely by reason of 
that fact, to permanent appointments to the posi- 
tion.®i A temporary appointment is not, by rea¬ 
son of its illegality, transformed into a permanent 
appointment^^. 

Vacancy. A regular or permanent appointment 
tinder the civil service laws may be made only 
when there is a vacancy in the position involved;^* 
but the fact that the duties of an office or position 
are being performed by a temporary appointee does 
not prevent the office or position from being va- 
cant^4 

Continucmce in existing position; performance of 
duties. As a general rule, one may not claim a 
right to an office, position, or employment subject to 
the dvil service laws merely because he is perform¬ 
ing the duties of the office, position, or employ¬ 
ment.^^ This rule applies to one holding a tempo¬ 
rary or provisional appointment to the position,^® 
even though he has passed an examination for the 


position and is on the eligible list for it^^^ unless he 
is within the scope of statute providing that one 
holding a position under a temporary appointment 
for more than a specified time shall automatically 
acquire permanent civil service status.^® One does 
not, by performing the duties of another office or 
position, become entitled to appointment or classi¬ 
fication in accordance with the duties performed.®® 

A person occupying a position or office at the 
time a civil service provision is adopted or extend¬ 
ed to cover such position or office is not automatical¬ 
ly entitled to civil service status^ unless it is so pro¬ 
vided by statute.® A statute authorizing the occu¬ 
pants of offices, positions, and employments at the 
time a civil service law is adopted or extended to 
cover such offices, positions, and employments to 
retain them on passing a qualif 3 dng, noncompetitive 
examination, rather than a competitive one, is val¬ 
id,® and a ''covering-in” statute has been held valid 
although not requiring the occupants of the offices, 
positions, or employments involved to pass an ex¬ 
amination or take any other action.^ It has been 


firmed 84 K.T.S.2d 823, 263 App. 
Div. 1063, affirmed 46 N.R2d 364, 
289 N.T. 768^—^Talbert v. Jeacock, 
14 N.T.S.2d 362. 

Ck>XLtrs Moreland v. Areson, 22 K.Y. 

S. 2d 809. 

90. N.T.—Sheridan v. Kem, 6 N. 

T. «.2d 386, 265 App.Dlv. 67. 
Attfempted evasion of lOils role by 

an administrative body constitutes 
an abuse of discretion which courts 
must correct.—Sheridan v. Kem, su-^ 
pra. 

91. N.T.—^Davier v. Heavy, 39 N.T. 
S;2d 269, 179 ^sc. 425. 

90. N.T.—Lane v. Corsi, 90 N.Y.S. 

2d 611, 276 App.Div. 977. 

98. Coim.—State ex rel. Curran v. 

Ck>lden, 164 A. 640, 116 Conn. 802. 
Vacancies srenerally see infra §S 49~ 
53. 

94, Iowa.—Couch v. Stanley, 293 N. 

W. 482, 228 Iowa 790. 

96. Cal.—Shubert v. Department of 
Motor Vehicles, 60 P.2d 638, 16 
Cal.App.2d 353. 

Mich.—Galt v. Department of Labor 
and Industry, 16 N.W.2d 869, 810 
Mich. 66—^Reed v. Civil Service 
Commission, 3 N'.W.2d 41, 801 

Mieh. 137. 

96. Cal.—SpauldinfiT v. Philbrick, 
108 P.2d 59, 42 C^Jipp.2d 58— 
Shubert v. Department of Motor 
Vehicles, 60 P.2d 538, 16 CaXApp. 
2d 853. 

Conn.—^Howe v. Civil Service Com¬ 
mission of City of Bridsreport, 20 
A.2d 397, 128 Conn. 85. 

N.Y.—Hllsenrad v. Miller, 31 N.B. 
2d 895, 284 K.Y. 445—Rohl v.. Jea- 


r cock, 19 K.Y.S.2d 441, 259 App.Div. 
208, alfirmed 30 hr.B.2d 605, 284 
N.Y. 660 —^Talbert v. Jeacoci^ 14 
N.Y.S.2d 862. 

97. Cal.—Spaulding v. Philbrick, 
108 P,2d 59, 42 Cal.App.2d 68. 

Mich.—Galt v. Department of Labor 
and Industry, 16 N'.W.2d 869, 810 
Mich. 66. 

N.Y.—Hllsenrad v. MlUer, 81 N.R2d 
895, 284 N.Y. 445. 

98. Cal.—Shubert v. Department of 
Motor Vehicles, 60 P.2d 538, 16 
Cal.App.2d 353. 

9^ CaL—^Pinion v. State Personnel 
Board of California, 84 P.2d 185, 
29 Cal.App.2d 314. 

N.J.—Blackwell v. Civil Service 
Commission, 81 A.2d 888, 130 K.J. 
Law 111, affirmed 35 A.2d 896, 131 
N.J.Law 164. 

Im Mich.—Heed v. Civil Service 
Commission, 8 N.W.2d 41, 801 

Mich. 137.. 

“Blanketliig in” 

Under civil service amendment to 
state constitution directing the civil 
service commission to determine by 
competitive performance exclusively 
on the basis of merit, efficiency, and 
fitness the Qualifications of all can¬ 
didates for positions in the state 
civil service, no person has right to 
be *T>lanketed in” the stalte civil 
service on basis of any action taken 
by any previous state agency or any 
previous civil service statute uxiless 
such action complies with the 
amendment, since the standard set 
up by the amendment is the only 
yardstick for measuring Quallflca- 

174 . 


tions.—^Reed v. Civil Service Com¬ 
mission, supra. 

S. Cal.—^Murray v. Civil Service 
Commission of San Diego County, 
70 P.2d 696, 22 Cal.App.2d 804. 

3. La.—^Rlcks V. Department of 
State Civil Service, 8 So.2d 49, 200 
La. 841—State ex rel. Caire v. 
Board of Commissioners of Port 
of New Orleans, 141 So. 46, 174 La. 
616. 

Mich.—O'DonneU v. Liquor Control 
Commission of Michigan, 284 N. 
W. 916, 288 Mich. 877. 

Time for qualifying examlnatloiL 
The civil service statute requiring 
qualifying examinations for persons 
holding positions to be completed 
within six months from ejCfective 
date of the statute is directory and 
not mandatory, and does not pre¬ 
clude war vetercms who had been 
improperly discharged from taking 
such examinations more than six 
months later, where they were not 
responsible for the delay.—O'Donnell 
V. Liquor Control Commission of 
Michigan, supra. 

4. Mass.—Nichols V. Commissioner 
of Public Welfare, 40 N.B.2d 275, 
311 Mass. 125. 

Work done by private ooutraotor 
Purpose of rule adopted by civil 
service commission that, whenever 
commonwealth, city, or town takes 
over any work that has previously 
been done by a private contractor, 
commissioner shall include in classi¬ 
fied service all who have been actu¬ 
ally doing work prior to classifica¬ 
tion is to permit governmental unit 
to assume an existing service with- 
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held that such a "covering-in" statute is not a viola¬ 
tion of a civil service constitutional provision where 
the legislature finds that it is impracticable to ex¬ 
amine and classify all of the present employees.^ 

Residence, A provision that appointments, as far 
as practicable, shall be made from residents of the 
area where the position is to be performed has been 
held to be directory rather than mandatory.® 

f. iBxaminations 

As a general rule, the validity of an appointment 
to an office, position, or employment subject to the civil 
service laws Is conditioned on the appointed person hav¬ 
ing passed an examination for the office, position, or 
employment. 

As a general rule, the validity of an appointment 
to an ofl&ce, position, or employment subject to the 
civil service laws is conditioned on the appointed 
person having passed an examination for the office, 
position, or employment^ Thus an appointment to 
a position in the competitive class of one who has 
never taken a competitive examination is invalid;® 
and an appointment to a position in the noncompeti¬ 
tive class is dependent on the candidate passing a 
noncompetitive examination.®^ The failure of the 


legislature or civil service commission to make pro¬ 
vision for examinations for positions subject to a 
constitutional provision requiring that appointments 
be made according to merit and fitness ascertained 
by examination does not render valid appointments 
made without examination.^® An applicant for a 
position may have the right to compel the giving of 
an examination but the civil service commission 
has been held to have discretion to defer examina¬ 
tions during a war period when an overwhelming 
majority of the potential applicants is barred from 
participating because of enforced absence due to 
the war.i2 

The preparation and conduct of dvil service ex¬ 
aminations are administrative functions ordinarily 
vested in the civil service commission or the body 
intrusted with the administration of the civil serv¬ 
ice system.1® In the exercise of this function, the 
commission ordinarily has broad discretion to de¬ 
termine the time and place of examinations^^ and 
the manner in which they shall be conducted,^® and 
the courts will not substitute their judgment for that 
of the commission but the commission-s actions 
are subject to judicial review where its powers are. 


out disrupting its operation.—John¬ 
son V. Carney, 21 N.l].2d 968, 803 
Mass. 381. 

B. ir.Y.—^Matter of Mazzarella v. 
Kern, 32 N.B,2d 803, 285 N.T. 85— 
Bicker Vi Village of Hempstead, 
28 3Sr.Y.S,2d 366, 176 Mlsc. 860— 
Matter of Felder v. Fullen, 27 N. 
Y.S.2d 699, affirmed 34 N.Y.S.2d 
396, 263 App.Dlv. 986, affirmed 46 
N.E.2d 167, 289 N.Y. 668, 

6. N.Y.—^Marasco v. Morse, 22 N.Y. 
S.2d 315, affirmed 84 N.Y.S.2d 823, 
263 App.Dlv. 1063, affirmed 46 N« 
E.2d 864, 289 N.Y. 768. 

7< Mass.—^McLaughlin, v. Callahan, 
22 N.B.2d 618, 804 Mass. 27. 

N.Y.—^Palmer v. Board of Education, 
11 N.B.2d 887, 276 N.Y. 222—Rohr 
V. Kenngott, 29 N.Y.S.2d 988, 176* 
Misc 838, affirmed 29 N.Y.&2d 
992, 262 App.Dlv. 944. 

Pormer employee who has lost his 
status as an employee in the classi¬ 
fied service, if he desires to reBnter 
the classified service, must submit 
himself to a competitive examina¬ 
tion.—State ex rel. NefiCner v. Hum¬ 
mel, 61 N.E.2d 900, 142 Ohio St 324. 

a N.Y.—^Rohr v, Kenngott supra. 
Competitive class generally see su¬ 
pra subdivision d of this section. 

9. Mass.—^McLaughlin . v. Callahan, 
22 N.B.2d 613, 304 Mass. 27. 

Noncompetitive class generally see 
supra subdivision d of this sec¬ 
tion. 

10. N.Y.—Palmer v. Board of Bdu- 


catipn. 11 N.E.2d 887, 276 N.T. 
222—Schahlll v. Drzewucki, 199 N. 
B. 606, 269 N.Y. 843—Gainey v. 
Village of Depew, 12 N.T.S.2d 776, 
267 App.Dlv. 918—^Rotheim v. Pat¬ 
terson, 15 N.Y.S.2d 247, 172 Misc. 
263. 

Contract of emj^yxnent 
Failure of the legislature and civ¬ 
il service conimission to provide for 
competitive examination where prac¬ 
ticable will not render lawfxzl a con¬ 
tract of employment violating the 
constitutional mandate reguiring 
competitive examinations.—^Palmer 

V. Board of Bducation, 11 N.B.2d 887, 
276 NT. 222—^Rotheim v. Patterson, 
16.NY.S.2d 247, 172 Misc. 253. 

11. HI.—^People V. Finn, 238 IllA.pp. 
17. 

NY.—Kelty v. Kaplan, 199 NY.S. 
837, 206 App.Div. 487. 

12. Ohio.—State ex rel. Lower v. 
George, App., 61 NB.2d 611. 

13. N.Y.—^Fitzgerald v, Conway, 88 
NT.S.2d 649, 276. App.Div. 205. 

Powers and duties of civil service 
commission generally see supra 
subdivision c of this section. 
Appointing anthozlty 
Civil service examinations are 
within the Jurisdiction of the civil 
service commission and not of the 
appointing authority.—^Dodd v. Van 
Riper, 51 A.2d 84, 136 NJ.Law 167. 
Delegatioa of anthoxlty 

(1) Where the law does not spe¬ 
cifically provide that the eommls- 
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sioners or any particular person or 
persons prepare the guestlons to be 
propounded or mark or grade the an¬ 
swers thereto, this may be done by 
whomsoever the commissioner law¬ 
fully appoints.—Clayton v, Civil 
Service Commission, 132 P. 73, 65 
Colo. 83—46 C.J. p 967 note 40. 

(2) Where civil service commis¬ 
sion rejected some questions submit¬ 
ted to it by person employed to pre¬ 
pare questions for examination, and 
used some submitted questions with¬ 
out changre and used parts of others, 
the questions were legally prepared 
and adopted by commission, and ex¬ 
amination was not invalid on ground 
that commission had delegated au¬ 
thority to prepare questions to an¬ 
other.—^Fitzgerald v. Conway, 88 N. 
Y.S.2d 649, 275 App.Dlv. 206. 

14. NY.—^Booker v. Heavy. 23 N.B. 
2d 9, 281 N.Y. 818—Fitzgerald v. 
Conway, 88 NT.S.2d 649, 276 App. 
Div. 206. 

15. Colo.—<5etty v. Witter, 111 P. 
2d 636, 107 Colo. 802. 

NT.—^Fitzgerald v. Conway, 88 N. 
T.S.2d 649, 276 App.Div. 206— 

Frishein v. Heavy, 33 NY.S.2d 894, 
263 App.Dlv. 490. 

la. Cal.—Almassy v. Los Angeles 
County Civil Service Commission, 
210 P.2d 603—Mitchell v. McKev- 
itt, 17 P.2d 789, 128 CalA.pp. 468. 
Colo.—Getty v. Witter, 111 P.2d 636, 
107 Colo. 302. 

NY.—^Fitzgerald v. Conway, 88 N. 
T.S.2d 649, 276 App.Dlv. 206. 
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unreasonably or arbitrarily exercised, where there 
is an abuse of discretion, or where there is a viola¬ 
tion of statute or constitution.^^ A combined ex¬ 
amination for two related positions is not necessa¬ 
rily improper and objection thereto should be made 
prior to the examination.^® 

It is the function of the civil service commission 
to fix the standards by which the qualifications of 
applicants for appointments to civil se^ce posi¬ 
tions may be tested the body administering the 
civil service laws usually has broad discretion in 
determining the subjects of the examination and 
the qualifications to be tested,^® and the courts 
will not intervene unless there is a showing of ar¬ 
bitrary, fraudulent, or capricious conduct, or an 
abuse of discretion.^! Subject to the limitation that 
the questions propounded at the examination must 
be relevant to the duties of the position,^® and must 
be capable of answers which • may be objectively 
grade^^s the subject matter, selection, and con¬ 


struction of the questions rest in the. discretion of 
the civil service commission;®^ and the courts will 
not interfere with their determinations in this re¬ 
spect in the absence of a showing of an abuse of 
discretion.®® 

Where the commissioners are convinced that an 
examination has been unfairly or improperly con¬ 
ducted, it has been held that it is not only within 
their power, but it is their duty, under the statute, 
to set the examination aside.®'® 

Eligibility to take examination. The civil serv¬ 
ice commission or the body intrusted with the ad¬ 
ministration of the civil service system usually 
has discretion to fix reasonable standards of eligi¬ 
bility to take examinations,®^ and may limit an 
examination for a position to persons with specified 
qualifications and experience,®® provided the re¬ 
quirements are not arbitrary, unreasonable, or dis- 
crimmatory.®® The commission has discretion in 


17. Colo.—Getty v. Witter, 111 P. 

2d 636. 107 Colo. 802. 

N.T.—^Fitzgerald v. Conway, 88 N. 

T.S.2d 649, 276 App.Dlv. 206. 
la Ohio.—rBoard of Trustees of 
Madison County Children’s Home 
V. State ex rel. Laird, 192 N.B. 
877. 128 Ohio St. 660. 

19. N.T.—Cowen v. Heavy, 28 N.B, 
2d 890. 283 N.T. 232, motion denied 
29 N.E.2d 670, 284 N.T. 596— 
Frishein v. Heavy, 33 N.T.S.2d 894, 
263 App.Div. 490. 

Age 

Age of persons certified for em¬ 
ployment is matter within the Juris¬ 
diction of civil service commission 
and not of appointing authority.— 
Dodd V. Van Riper, 51 A.2d 34, 135 
N.J.Law 16.7. 

80. Cal.—^Almassy v. Los Angeles 
County Civil Service Commission, 
210 P.2d 503. . 

N.T.—^Fitzgerald v. Conway, 88 N. 
T.S.2d 649, 276 App.Dlv. 206. 

81. Cal.—^Almassy v. Los Angeles 
County -Civil Service Cozfimission, 
210 P.2d 603. 

N.T.—Cowen v. Heavy, 28 N.B.2d 
390, 283 N.T. 232, motion denied 
29 N.B.2d 670, 284 N.T. 696— 
Frishein v. Heavy, 33 N.T.S.2d 894, 
263 App.Div. 490. 

Where merit and fitness are asoer. 
tained by the appointing body, the 
standards applied by ^ It are to be 
sustained unless they are so clearly 
Irrelevant and unreasonable as pal¬ 
pably to -be arbitrary and Improper. 
—Strauss V. Hannig, 11 N.T.S.2d 
102, 266 App.Div. 662, afiarmed 22 N, 
B.2d 174, 281 N.T. 612, reargument 
denied 23 N.B.2d 658, 281 N.T. 767. 

82. NX—rFltzgerald -V. . ConWay, 88 


N.T.S.2d 649, 276 App.Div. 205— 
liSirman v. Marsh, 66 N,TTS.2d 690, 

" 185 Mlsc. 209—Davier v. Heavy, 39 
N.T.S.2d 269, 179 Mlsc. 426. 

2a N.T.—Blumenthal v. Morton, 78 
N.T.S.2d 802, 273 App.Div. 497, af- 
'flhned 81 N.B.2d 102, 298 N.lf. 663. 
24:. Colo.—Hewitt V, State Civil 
Service Commission, 167 P.2d 961, 
114 Colo. Ut. 

N.T.—Fitzgerald v. Conway, 88 N.T. 

S. 2d 649, 275 App.Div. 205— 

Frishein v. Heavy, 33 N.T.S.2d 894, 
263 App.Div. 490—^Furman v. 
Marsh, 66 N.T.S.2d 690, 186 Mlsc. 
209—^Davier v. Heavy, 39 N.T.S.2d 
269, 179 Misc. 426. 

XastractLons are an integral part 
of an examination.—^Blumenthal v. 
Morton, 78 N.T.S.2d 302, 273 App. 
Dlv. 497, affirmed 81 N.B.2d 102, 298 
N.T. 663. 

25. Colo.—^Hewitt v. State Civil 
Service Commission, 167 P.2d 961, 
114 Colo. 661. . 

N.T.—Fitzgerald v. Conway, 88 N. 

T. S.2d 649, 276 App.Dlv. 206— 

Frishein v. Heavy, 33 N.T.S.2d 894, 
263 App.Dlv. 490—Sheridan v. 
Kern, 5 N.T.S.2d 336, 255 App.Div. 
57—^Furman v. Marsh, 66 N.T.S.2d 
690, 186 Misc. 209—^Davier v. 

Heavy, 39. N.T.S.2d 269, 179 Misc, 

, 426. 

2d. Ill.—^People v. Holding, 207 Ill. 
App. 38. 

46 C.J. p 957 note 4L 
Emplos^e's kxLOwle^e of gnesttons 
Knowledge by the employee of the 
commission, of Questions to be cusked 
on a civil service examln^ion, does 
not violate the civil ser'^ce law.— 
Clayton v. Civil Service Commission, 
132 -P. 73, 55 Colo. 88—46 e.J. p 967 
note 42; 


Preparation of gnestlons by bandL 
date 

Fact that a person who took ex¬ 
amination prepared some questions 
which were used by commission on 
an examination to establish an eligi¬ 
ble list for different positions would 
not require invalidation of examina¬ 
tion.—^Fitzgerald v. Conway, 88 N 
T.S.2d 649, 275 App.Div. 205. 

27. N.T.—Gauthier v. Rice, 285 N 
T.S. 116, 246 App.Dlv. 179. 

Eligibility for office generally see su¬ 
pra §§ 11 et seq. 

28. N.T.—Fitzgerald v. Conway. 88 
N.T.S.2d 649, 276 App.Div. 205— 
Gauthier v. Rice, 285 N.T.S. 116, 
246 App,Div. 179—^Hosenstrauch v. 
Heavy, 21 N.T.S.2d 358, 174 Mlsc 
446. 

Befnsal to grant temporary em- 
ployees a monopoly 
Where effect of limiting examina¬ 
tion given to establish an eligible 
list to persons having previous ex¬ 
perience, in like employment woulc 
be to grant a monopoly to temporary 
provisional employees who had nc 
status for promotional employment 
by eliminating all others from tak¬ 
ing. examination, civil service com¬ 
mission properly refused so to lim¬ 
it the examination.—Fitzgerald v 
Conway, 88 N.T.S.2d 649, 276 App 
Div. 206. 

Height 

Civil service commission’s require¬ 
ment that applicants for office o) 
game, protector must be not less 
than five feet nine inches in height 
was reasonable.—Gauthier v. Hice 
286 N.T.S. 116, 246 App.Div. 179: 

29. N.T.—Cowen v. Heavy, 28 N.B 
2d 390, 283 N.T. 232, motion denlec 
29 N.B.2d 670, *284 N.T. 696. 
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determining whether an examination for a posi- and must be competitive.^^ An examination is not 

tidn shall be open or shall be limited to persons competitive merely because it is so denominated; 

eligible for the position by way of promotion,*® the substance, not merely the form, of a competitive 

and may in reaching its determination give weight examination is required.*^ It has been held that a 

to the request of the appointing body.*^ test or examination, in order to be competitive, must 

employ an objective standard or measure,*® and that 
Nature and requisites of competitive examination, an examination is not competitive unless it con- 

The purpose of a competitive civil service exam- forms to measures or standards which are sufficient- 

ination is to ascertain in advance the fitness of the ly objective to be capable of being ch^lenged and 

candidates to perform the duties of the position,** reviewed' by other examiners of equal ability ;*^ 

and such an examination must test merit and fitness but it has also been held that it is sufficient ii 


GradnatioiL from law atcliool 
BeQuirement that applicants be 
graduates from recognized schools 
of law, was an unreasonable and ar¬ 
bitrary discrimination against law¬ 
yers who were not graduates of rec¬ 
ognized sbhools of law but who were 
admitted to practice.—Cowen v. 
Reavy, 28 N.E.2d 390, 283 N.T. 282. 
motion denied 29 ]Sr.E3.2d 670, 284 N. 
T. 696. , 

Ziawyers; • specialized expezlasiee 
Whether requiring lawyers ■ to 
have not only five years' active prac¬ 
tice but also to have certain spe¬ 
cialized experience was unreasonable 
was question of fact which, should 
be made subject of proof.—Cowen v. 
Reavy, supra. 

aa Colo.—Hewitt V. State Civil 
Service Commission, 167 P.2d 961, 
114 Colo. 661. 

Mass.—^Timmins v. Civil Service 
Commissioners. 177 N'.E. 1. 276 
Mass. 142, 75 A.L.R. 1232. 

N.J.—^De Stefano v. Civil Service 
Commission of State of New Jer¬ 
sey, 82 A.2d 284, 130 N.XLaw 267. 
N.T.—Fitzgerald v. Conway, 88 N. 

T.S.2d 649, 275 App.Div. 206. 
Promotions grenerally see infra 5^ 64 
( 2 ). 

AdnihiiiiHuratlve, not Judicial) funo- 
tlon 

Detenrfination of practicability of 
filling vacancy by promotional ex¬ 
amination is essentially an adminis¬ 
trative function for the civil serv¬ 
ice commission and not ‘ a Judlcialj 
function. 

Colo.—Hewitt V, State Civil Service 
Commission, 16.7 P.2d‘ 961, 114 

. . Colo. 661. 

N.J.—^De Stefano v. Civil Service 
■Commission of State of New Je]i> 
sey, 32 A2d: 284, 130-N. j.tow 267. 
Hearing on notice held not. required 
N.J.—^De, Stefano y. Civil Service 
Commission of State of. Ne.w Jer¬ 
sey, supra. 

Change of debiidon * 

(1) Civil service commission may 
• change determination as to whether 

examination shall be promotional or 
open.—^Timmins ’ v. Civil 'SeWice 
.Commissioners, 177 -N^R.' 1,- Fr.6 Meiss. 
142, 76 A.L..R. 1232. 

(2) A determlhatidfi of the civil 
67 C.J,S.—12 


service commission to hold an open 
competitive test for position consti¬ 
tuted a conclusive finding that pro¬ 
motion of the occupant of the posi¬ 
tion in the next lower rank would 
not serve the public interest, and 
commission's subsequent counter¬ 
action in approving promotion to po¬ 
sition without further examination 
was in disregard of policy of stat¬ 
ute.—Chambers v. Civil Service 
Commission of New Jersey, 28 A. 2d 
512, 129 N.J.Law 191. 

Ho employees eligible for promotlou 

Provision that vacancies shall be 
filled as far as practicable from 
ainong persons holding positions in 
a lower grade, did not prevent civil 
service commission, in its discretion, 
from, holding an open examination, 
where there were no permanent em¬ 
ployees In a lower grade who were 
eligible for promotion? and the com¬ 
mission was not required to defer 
examinations for positions in the 
higher grades until examinations 
were held and appointments made in 
I the lower grades so that the. posi- 
' tions ih the higher- grades could be 
filled by promotion.—^Fitzgerald v. 
Conway. 88 N.T.S.2.d 649. 276 App. 

Div. 205. . 

Judicial review 

(1) Arbitrary and imr^asonable 
exercise of discretionary administra¬ 
tive power of -determining practica¬ 
bility of filling vacancy by strictly 
■ promotional examination is ’ subject 

. tb ’ review afid correction by appro- i 
priate Judicial authority .—pe Stefano 
V. Civil Service Commission of State 
of New Jersey, 32 A.2d 284, 130 N. 
J.Law 267. ... 

(2) Where no .abuse of discretion 
was shown, the courts were power¬ 
less' to lnterfere.-T—Howitt- .v... State 
Civil Service Commission, 167 P.2d 
961, 114 Colo. 561.. 

31. .Mash.-^T^mons . v. Civil. Sery- 

Ice ■ Commisi^lOners, 177 N.E. 1, 276 

M^s: 142, .76 A.1..R, 1232. ' 

Commission, not . ^pointing oftlopr, 

muisft xnaS^e detezmlnattoA. 

N.J.—Chambers ’ y. Civil Service 
.. Commission ^of New Jersey,. 28 A. 

^ 2d ‘ 512, 129 3Sr.JXaw 191. ^ ^ 

32. N.T."^«Krapp v. Hem,. 7 N.T..S. 

m 


2d 499, 266 App.Dlv. 305, afflrme< 
22 N.E.2d 176, 281 N.T. 617. 

33. N.T.—^Borodkin v. Kern, 20 N 
Y.S.2d 961, 174 Misc. 339, affirmed 
24 N,T.S.2d 302, 260 App.Div. 914 
affirmed 34 N.B.2d 896, 285 N.iE 
782. 

Examlnaifion best adapted for den 
onstratlou of fitness 

(1) Constitutional mandate the 
state civil service appointment 
shall be made according to merit an 
fitness, ascertained by competitiv 
examinations as far as practicabl 
does not preclude use of such exan 
inations as are best adapted for tl 
determination of fitness for the pa 
ticular position.—Sloat v. Board < 
Examiners of Board of Education < 
City of New York, 9 N.E.2d 12, 2’ 
N.Y. 867, 112 A.L..R. 660—Barnett 
Fields. 92 N.T.S.2<1 117, 196 Mis 
339. 

(2) Within general limitation th 
civil service examinations must a 
ford fair competition, the civil aer 
ice commission in determining ca 
didate's suitability for position to 
ffiled should not be proscribed 
adopting method of selection whl 
it deems best calculated to prodv 
desired results.—Almassy v. L 
Angeles County Civil Service Co 
mission, Cal., 210 P.2d 603. 

84. N.Y.—Cowen v. Reavy,. 28 N 
2d 390, 288 N.Y. 232, motion i 
-nied-29 N.B.2d 670, 284 N.T. 69( 
Sloat V. Board of Examiners 
Board of Education of City of N 
York, 9 N.E.2d 12, 274-N.Y. 36 
Sokolove. V. Board <of Educat 
of City of New York, 29 N.Y.S 
. 681, 176 Mlsc. 1016. 

35. N.Y.—^Pink v.. Finegan, 1 I 
^2d 462, 270 N.T. 356—Blument 
- y. . Morton, 78 .N.Y.S.2d 302, 
App.Div. 497, affirmed 81 N.3 
102, 298 N,T. - 668—Barnett 

Fields,. 9J3 N:Y*S.5d 117, 196 E 
889. . \ 

38. N.Y.—Cowen v. Reavy, 28 3 
2d 890, .383 N.Y. 2.32, motion 
nie4 29 N.B.2d 670, 284 N.Y. 

—Sloat V. Boards of .Examinerj 
Board,of Education of C^ty of 2 
York, 9 N.B.2d. 19,' 274 N.Y. 
.::11,9„ A.D.R. 66 Q- 7 Fink Y, Fine 
1 N.B.2d 462, 270 N.Y. S 6 fi—1 
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measurable standards are established, even though 
such standards are subjective rather than objec¬ 
tive.^'^ Matters such as education, experience, and 
personal fitness may be evaluated as part of a com¬ 
petitive examination,^® and it rests in the discre¬ 
tion of the commission whether or not the ex¬ 
amination should include such matters.®® Where 
merit and fitness for a position in the competitive 
class include qualities which may not be measured 
by existing objective tests, it has been held that 
the examination for the position should be com¬ 
petitive except for the testing of such qualities and 
noncompetitive as to such qualities,^® but, before 
a noncompetitive test is made part of an examina¬ 
tion for a position in the competitive class, it must 
be found that the quality to be tested is essential 
for the position and that no objective measures 
exist^^ 

Raiingi. The civil service commission has dis¬ 
cretion in rating the candidates on an examination^® 
and in determining the relative values to be given 
to . different portions of the examination,4® and 
the courts will not interfere unless the exercise 
of the power is clearly arbitrary or capricious.^^ 
It has ^en held that broad latitude and discretion 
should be allowed the commission in rating candi¬ 
dates where good sense, personality, inherent abil¬ 
ity, and experience to do the right thing at the right 
time are indispensable essentials for the position,^® 


and that the commission has reasonable discretion 
in determining what rating and weight should be 
allowed for items such as training, experience, and 
general qualifications.^® Thus an examination has 
been held to be valid and competitive ^though 
a weight equal to, or gpreater than, the weight ac¬ 
corded to the results of the written part of Ae ex¬ 
amination is accorded to training and experienced*^ 
or to the results of a personality evaluation based 
on oral interviews.d® On the other hand, it has 
been held that an examination may not be regarded 
as competitive when a wholly subjective factor, such 
as the candidate's general qualifications, is given 
a rating weight of sixty per cent.d® Where experi¬ 
ence is rated as part of a competitive examination, 
the formula used for rating experience must be ob¬ 
jective®® and may not be used as a device to give 
permanent appointments to persons who hold tem¬ 
porary or provisional appointments.®^ Thus a 
statute or rule which gives a higher rating for ^- 
perience gained in the performance of the duties 
of the position than for like experience obtained 
elsewhere is invalid.®® The legislature may pro¬ 
vide that experience of a certain character or serv¬ 
ice performed may be coimted by the examiners,®® 
but where there is a civil service constitutional 
provision the legislature may not provide that it 
shall control selection, irrespective of qualifying 

value.®* 


low V. Berry, 167 N.B. 834, 246 
jq-.y. 600—^Blumenthal v. Morton, 
78 N'.T.S.Sd 302, 278 App.Div, 497, 
Affirmed 81 lf.B.2d 102, 298 N.T. 
663—Sheridan v. Kem, 5 N.T.S.2d 
336, 266 App.Dlv. 67—Barnett v. 
Fields, 92 T7.T.S.2d 117, 196 Mlsc. 
339. 

37. Cal.—Almassy v. Los Angeles 
County Civil Service Commission,. 
210 P.2d 603. 

38. Cal.—Almassy v. Los Angeles 
Coimty Civil Service Commission, 
supra. , . 

38. CaL—Almassy v. Los Angeles 
County Civil Service Commission, 
supra. 

40. N.T.—Fink v. Flnegan, 1 N.B. 
2d 462, 270 N.T. 866. 

41. N.T.—Fink v. Flnegan, supra— 
Barnett v. Fields, 92 N.T.S.2d 117, 
196 Misc. 389. 

'Praotloe la private, iaducrtry 

Fact that private industry exam¬ 
ines by noncompetitive examination, 
relying on the subjective reaction of 
the examiners, is not conclusive; the 
employer in private industry has an 
interest In the selection of capable 
employees which is not so strong in 
the case of civil service examiners.— 
Fink V. Flnegan, 1 N.B.2d 462, 270 
N,Y. 36'6. 


42. N.T,—Fitzgerald v. Conway, 88 
N.T.S.2d 649, 276 App.Div. 205. 

Passitig grade 

The rules that in all examinations 
minimum rating, through which elig¬ 
ibility on register may be earned, 
shall be seventy per cent, and that 
failure in any part of examination, 
shall disqualify applicant for partici¬ 
pation in subsequent parts thereof, 
not only require that applicant re¬ 
ceive average grade of seventy per 
cent in. all examinations, hut pro¬ 
hibit applicant falling below such 
per cent in any independent part of 
examination from participating in 
other parts thereof.—^Taylor v. Mc- 
Swain, 96 P.2d 416, 64 Ariz. 296. 

43. N.T.—^Fitzgerald v. Conway, 88 
N.T.S.2d 649, 276 App.Div. 206. 

44. N.T.—^Fitzgerald v. Conway, su¬ 
pra—Sheridan v. Kem, S N.T.S.2d 

i 836, 265 App.Div. 67: 

Xn ahsenoe of spedflo charges, of 
had faith or Illegal aofdon, court will 
not review the determination of the 
clvU service commissioners in rat¬ 
ing candidates in competitive exami¬ 
nations.—^Bentley v. Jeacook, 14 N.T. 
S.2d 866. 

45. N.T.—Bosenstrauch v. Heavy, 21 
N.T.S.2d S*68, 174 Misc. 446. 

43. Colo.—Hewitt V. State Civil 
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Service Commission, 167 P*2d 961, 
114 Colo. 661. 

47. N.T.—Fitzgerald v. Conway, 88 
N.T.S.2d 649, 276 App.Div. 206. 

48. Cal.—^Almassy v. Los Angeles 
County Civil Service Commission, 
210 P.2d 603. 

49. N.T.—Cowen v. Heavy, 28 N.B.2d 
390, *283 N.T. 232, motion denied 29 
N.B.2d 670, 284 N.T. 696 —Kosen- 
strauch v. Heavy, 21 N.T.S.2d 368, 
174 Misc. 446. 

60. N.T.—Sheridan v. Kem, 6 N.T.S. 
2d 836, 265 App.Div. 67. 

Ezpazienoe as a temporary or pro- 

vlslotk^ appointee may he considered 
and given credit—Sheridan v. Kern, 
supra—^Talbert v. Jeacock, 14 N.T. 
S.2d 862. 

61. N.T.—Sheridan v. Kem, 6 N.T.S. 
2d 886, 265 App.Div. 67. 

63. N.T.—Sheridan v. Kem, supra^ 
Matter of O'Callaghan v. Flnegan. 
2 N.Y.S.2d 16, 166 Misc, 656, af¬ 
firmed 12 N.B.2d 689, 276 N.T. 687. 

53. N.T.—^Barthelmess v. Cukor, 132 
N.B. 140, 281 N.T. 435, 16 A.L.H. 
•1404. 

46 C.J. p 965 note 21. 

64. N.T.—Barthelmess v. Cukor, su¬ 
pra. 

46 C.J. p 965 note 22. 
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The announced rules for the rating of an ex¬ 
amination may not be changed where the change 
would destroy the competitive character of a com¬ 
petitive examination.^® A rule providing that the 
passing mark on an examination shall be the low¬ 
est grade received by a specified number having 
the highest grades is not discriminatory5® and may 
properly be invoked where it is anticipated that 
there will be a great many candidates for the 
position.®*^ ‘‘Merit** and “fitness** are not converti¬ 
ble terms, and where the board limits the examina¬ 
tion of a candidate to merit alone, it has no power 
to determine his standard of merit and fitness by 
merely doubling his rating for merit.®® It has 
been held that a request for an administrative re¬ 
view or reconsideration of the rating on a physi¬ 
cal examination is not a matter of right,®® but is 
addressed wholly to the discretion of the civil serv¬ 
ice commission,®® and does not operate as a stay 
of proceedings.®! 

The action of the civil service commission in 
rating a candidate for a position is not subject to 
collateral attack.®® 

Form of examination. A competitive examina¬ 
tion may be wholly written,®® but it need not be 
wholly written.®^ There may be examinations other 
than the‘written part provided the results of the 
examination are so stated that the applicant may 
be able to check the conclusions by some objec¬ 
tive comparison;®® in other words, the written, 
oral, and physical examinations must be according 
to standards making the competition fair to all.®® 
Oral interviews, if used as a basis for determining 
the merit and fitness of candidates for a position. 
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must be considered part of the examination,®*^ An 
oral test or interview is not necessarily invalid as 
noncompetitive because its evaluation must depend 
in some degree on the opinion of the examiners,®® 
and an oral interview as a test of personal fitness, 
while necessarily somewhat subjective, has never¬ 
theless been upheld as a competitive examination 
where it is made as objective as possible.®® Where 
a part of the examination is oral or consists of an 
interview, a proper record must be kept so as to 
permit administrative or judicial review of the 

determination.70 

Nature and requisites of noncompetitive examina^ 
tion. A noncompetitive examination must be a 
reasonable test of' merit and fitness,**^! but it does 
not require the giving of advance notice*^® or the 
fixing of advance standards.*^® The rule which re¬ 
quires objective standards is limited to competitive 
examinations and does not apply to noncompetitive 
examinations.*^^ 

Participation in examination without objection. 
Objections to examinations should be made at the 
earliest opportunity and applicants who, after taking 
an examination, raise objections which could have 
been raised before the examination was held may 
be guilty of laches and bad faith precluding relief ;’^® 
but it has also been held that one who takes an 
examination without objection and with knowledge 
of the type of oral interview used may neverthe¬ 
less raise the objection that the oral interview is 
invalid as not objective after learning that he has 
failed.*^® Temporary appointees who participate 
in an examination knowing that the resulting list 
will be used to replace them may be estopped to 


55. N.T.—Barnett v. Fields. 92 KT. 
S.2d 117, 196 Misa 239, 

56. N.Y.—Davler v. Reavy, 89 N.T. 

S. 2d 269, 179 Misc. 426. 

57. K.T.—^Davler v. Reavy, supra. 

58. N.T.—^People v. Knauber, 67 N. 

T. S. 782, 27 Misc. 263. 

59. Mass.—^Hayes v. Commissioner 
of Civil Service, 197 N-E. 471, 292 
Mass. 109. 

ea Mass.—Hayes v. Commissioner 
of Civil Service, supra. 

61. Mass.—^Hayes v. Commissioner 
of CivU Service, supra. 

62. N.J.—^Bumson v; Evans, 60 A.2d 
891, 1*87 N.J.Law 611. 

63. N.T.—^Fitzgerald v. Conway, 88 
N.T.S.2d 649, 276 App.Div. 206. 

64. Cal.—Almassy v. Los Angeles 
Coimty Civil Service Commission, 
210 P.2d 603. 

N.T.—^Andresen v. Rice, 14 N.B.2d 65, 
277 N.T. 271—'Fink v. Flnegan, 1 
N.E.2d 462, 270 N.T. 866. 


65. N.T.—Andresen v. Rice, 14 N.E. 
2d 66, 277 N.T. 271—Matter of 
Sloat V. Board of Examiners of 
Board of Education of City of New 
Tork, 9 N.B.2d 12, 274 N.T. 867. 

66. N.J.—^Andresen v. Rice, 14 N.E. 
2d 66, 277 N.T. 271. 

67. Cal.—^Almassy. v. Los Angeles 
County Civil Service Commission, 
210 P-2d 603, 

68. Cal.—^Almassy v. Los Angeles 
County Civil Service Commission, 
supra. 

N.Y.—Matter of Sloat v. Bo^d of 
Examiners of Board of Education 
of City of New Tork, 9 N.B.2d 12, 
274 N.T. 864, 112 A.L.R. 660. 

69. Cal.—^Almassy v. Los Angeles 
County Civil Service Commission, 
210 P.2d 603. 

70. Cal.—^Almassy v. Los Angeles 
County Civil Service Commission, 
supra. 

A transoript ox Btenogxaplilo xe- 
l^rt of entire oial proceeding is not 

179 


required.—^Almassy v. Los .Amgeles 

County Civil Service Commission, su-e 

pra. 

71. N.T.—^Matter of Neubeck 
Bard, 9 N.B.2d 770, 276 N.T. 48-A 
Matter of Ottinger v. State Civil 
Service Commission, 148 N.B. 627, 
240 N.T.. 4.36—Barnett v. Fields, 
92 N.T.S.2d 117, 196 Misc. 889. 

72. N.T.—^Bamett v. Fields, supra, 

73. N.T.—^Barnett v. Fields, supra, 

74. N.T.—Cohen v. Fields, 82 N.B. 
2d 23, 298 N.T. 235—Sloat v. Board 
of Examiners of Board of Educa-> 
tion of City of New Tork, 9 N.B. 
2d 12, 274 N.T. 867, 112 A.L.R. 660 
— ^Flnk V. Flnegan, 1 N.B.2d 462, 
270 N.T. 866—Barnett v. Fields, 
92 N.T.S.2d li7, 196 Misc. 339. 

75. N.T.—^Davler v. Reavy, 89 N.T. 
S.2d 269, 179 Misc. 426. 

76. Cal.—Almassy ,v. Los Angeles 
County Civil Service Commission* 
210 P.2d 608. 
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question,the validity and status of the test'^^ i ated, has been exhausted or has expired.^^ A list 


Notice of examination. An appointment at a 
substantially higher salary than that listed in the 
advertisement for the examination for the position 
has been held to be illegaL^S 

g. Eligible Idsta 

As a general rule, appointments to offices, positions, 
and employments subject to the civil service laws must be 
made from persons on eligible lists. 

As a general rule appointments to offices, posi¬ 
tions, and employments subject to the civil service 
laws must be made from persons on eligible lists 
hut in the case of positions in the noncompetitive 
class it has been held that the existence of an. eligi¬ 
ble list is not a condition precedent to a valid ap¬ 
pointment^® When there is no 'list having the title 
to the position to be filled, appointments may be 
made from the most nearly appropriate list,®i the 
determination of which rests vnth the civil serv¬ 
ice commission, 82 and a new list for a position may 
he created only where there is no appropriate list 
■existing from which appointments to the position 
may be made.88 A provision that appointments be 
made from the ‘‘most nearly appropriate” list applies 
only when no list having the title of the position 
to ie filled has been created, or, having been cre- 


may not be considered as appropriate if the per¬ 
sons thereon have in no way been tested as to their 
ability to perform the duties of the positions to 
be filled and it is not sufficient that the persons 
on a list may be able to assimilate, with further ed¬ 
ucation or training, the duties to be performed in a 
position quite different from that for- which they 
were examined.^® Where a list is not a proper 
eligible list for the position it ptirports to.cover, 
it may not be used to make appointments to other 
positions.87 Where a statute creating a new de¬ 
partment gives the appointing officer the choice of 
selecting its employees from a. commission then 
being abo'lished or from an eligible civil service 
list, the list referred to is not-the reemployment 
list of those separated from the service by reason 
of the abolition of the commission.®® 

It has been held that the civil service commis¬ 
sion may, by rule, limit the life of a list,®® and that’ 
a standing on a list which has expired confers no 
rights.®® Where the constitution provides that ap¬ 
pointments shall be made according to merit and 
fitness, to be ascertained as far as practicable by 
competitive examinations,, the legiskture has been 
held to be without power to extend or renew the 
•life of an eligible list after the list has expired,®^ 


77. N.T.—Davier v. Reavy, 89 N.Y, 
3.2d ^'69, 179 Misc. 425. 

7a N.T.—^Lockwood v. Ekstrom, 26 
N.T,S.2d 351/261 App.Div. 659, af¬ 
firmed 38 N.B.2d 223, 287 N.T. 661. 
Eftoppel 

Where commission had insisted 
that appointment was provisional 
and did not establish salary attached 
to position, it was. not estopped to 
insist on a valid appointment as a 
prerequisite to a certification of re¬ 
spondent M a permanent appointee.— 
liOckwQod V. Ekstrom, supra. 

79, Cal,—Steiner v. Darby, 199 P.2d 
429, 88 Oal.App.2d .481. 

N.T.—Comehl v. Kem, 20 N;T.S.2d 
368, 26.0 App.Div. 35, affirmed 84 
N.B.2d 918, 286 N.T, 777—Welling 
V. Portfolio, 26 N.T.S.2d 823. 
Xahelixifir position with another 
The requirement that appointments 
to a position be from an eligrible list 
for that position may not be evaded 
by labeling* the position with another 
name.—Friend v. Valentine, 24 N.T.S, 
2d 620, 261 App.Div. 163, affirmed 34 
N,E.2d 912, 285 N.T. 764, reargument 
denied 35 N.B,2d 613, 286 N.T. 863. 
Order resettled 84 N.T.S.2d 828, 263 
App.Div. 974, reversed on other 
grounds 41 N.B.2d 84, 287 N.T. 626— 
Welling V. Portfolio, 26 N.T.S.2d 823. 

80. N'.T.—Neubeck v. Bard, 9 N.B,2d 
770, 772, 275 N.T. 43. 


“In the noncompetitive class, as 
distinguished from the competitive 
class, no lists are required, and, ex¬ 
cept in one instance, do not exist.”— 
Neubeck v. Bard, supra. 

81. N.T.—^Henry Hudson Parkway 
Authority v. Kem, 4 N.Y,S>2d 713, 
167 Misc. 699, affirmed 7 N.Y.S.,2d 
672, 266 App.Div. 770. 

Zdst reduoad by new tests 
Where reduced lists of civil service 
eliglbles are made fi’om old lists by 
giving further examinations and 
tests, such resulting lists are in real¬ 
ity new lists, and they only, not the 
original lists, may be deemed equal¬ 
ly appropriate with a list which is 
detoed appropriate without neces¬ 
sity of further examinations.- -Henry 
Hudson Parkway Authority v. Kern, 
supra. 

82. N.T.—^Henry Hudson Parkway 
Authority v,. Kern, supra. 

83. N.T.—^Henry Hudson Parkway 
• Authority v. Kem, supra. 

84 N.T.—^Ffiend v. Valentine, 24 N. 
T.'S.2d 620, 281 App.Div. 163, af¬ 
firmed 84 N.E.2d 912, 285 N.T. 764, 
reargmnent denied 86 N.E.2d 618, 
286 N.T. 863. Order resettled 34 
N.T.S.2d 828, . 263 App.Div. 974, 
reversed on other grounds 41 N. 
B.2d 84, 287 N.T. 626. 

85. N.T.—Krapp v. Kem, 7 N.Y.S, 


2d 499, ,256 App.Div. 805, affirmed 
22 N.E.2d 176, 281 N.T. 617, 

80. N.T,— Krapp v. Kem, supra. 

87. N.Y.—Hirsch v. Marsh, 34 N.T. 

S. 2d 570, 178 Misc. 666. affirmed 
86 N.Y.S.2d 763, 264 App.Div. 836, 
appeal denied 36 N.Y.S.2d 179, 264 
App.Div. 863. 

Office or positloii not in classified 
service 

Where an office or pO|bition Is not 
in the classified service, A list of ap¬ 
plicants who have passed an exami¬ 
nation for such office or position is 
not a valid eligible list within the 
meaning of the civil service law.— 
Hirsch v. Marsh, supra. 

88 . Wis.—State ex rel. Anderson v, 
Barlow, 292 N.W. 290, 236 Wis. 
169. 

89. Colo.—Wood V. State Civil Serv¬ 
ice Commission, 156 P.2d 153, 113 
Colo. 135. 

90. Colo.—Wood V. State Civil Serv¬ 
ice Commission, supra. 

N'-Y'—Cash V. Bates, 88 N.T.S.2d 314, 
194 Misc. 873. 

91. N.T.—Carow V. Board of Educa¬ 
tion of City of New York, 6 N.B.2d 
47v 272 N.T. 841—Claccla v. Board 
of Education of City of New York, 
8 N.B.2d 446, 271 N.T. 336—Korn- 
bluth V. Rice, 296 N.T.S. 182, 250 
App.Dlv. 664—Cash v. Bates, 88 N. 

T. S.2d 314, 194 Misc. 873. 
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hether the position is in the classified or the un- 
assified service ,^2 provided merit and fitness for 
le position may be ascertained by competitive 

x:ammation.^2 

Ordinarily only one list should be. established 
rom 'which appointments to a position are to be 
lade.®^ Applicants ■who pass examinations and 
vho are, or are entitled to be, on eligible lists ac- 
uire rights of which they may not be deprived 
►y the action of administrative officers taken in 
riolation of civil service laws and regulations;^ 
>ut the commission may remove from a list the 
lame of a person who passed the examination but 
was not eligible to take it.®® One on an eligible 
list does, not have a vested right to an appoint- 
ment,®7 but does have the right to require that ap¬ 
pointments be made from the list.®® It is usually 
provided that the persons on an eligible list shall 
be listed in accordance with their excellence as de¬ 
termined by the examination.®® 


h. OextificatioiL 

The civil service laws may. require that persons 
seeking employment In the civil service be declared 
eligible by certificate of the officials administering the 
civil service system before an appointment Is made, and 
appointments may not be made subject to the approval 
of such officiais. 

The cml service laws may require that persons 
seeking emplojntnent in the civil service be declared 
eligible by certificate of the bfificials administer¬ 
ing the civil service system before an appointment 
is made, and appointments may not be made sub¬ 
ject to the approval of such ofiicials,! and some 
civil service laws do not authorize the cml service* 
commission to make a certification conditioned on 
future investigation to be conducted after the ap¬ 
pointment is made.® Pursuant to an executive order, 
however, a civil service commission has been held 
to be authorized to appoint subject to a subsequent 
investigation,® and in such case the commission is 
authorized to investigate after appointment^ and 
to separate from the service one found unqualified 
for appointment® 


Neither dvll eervloe oonuulssloxi 
aor oourt may extend list which has 
expired.—Cash v. Bates, supra. 

92. N.Y.—Carow v. Board of Bdu- 
tion of City of New York, S N.B.2d 
47, 272 N.Y. 341. 

9a. N.Y.—Carow v. Board of Educa¬ 
tion of City of New York, supra. 

94. N.Y.—^People ex pel. Sweeney v. 
Rice, 17 N.B.2d '772, 279 N.Y. 70. 

Shorthand reporters and stenotypists 
Civil service commissioners acted 
arbitrarily and abused their discre¬ 
tion in establishlngr two eligible lists, 
one for shorthand reporters and one 
for stenotypists, after examination 
for position of court stenographer.— 
People ex rel. Sweeney v. Rice, 17 N. 
B.2d 772, 279 N.Y. 70. 

95. N.Y.—^People v. New York Ci'vll 
Service Board, 43 N.Y.S. 191, 13 
App.Div. 309. 

46 C.J. p. 967 note 46. 

Nffeot of appointment 

One who has passed an open, com¬ 
petitive examination and has gone 
on a general eligible list may not, 
unless the statute so provides, be 
stricken from that eligible list be¬ 
cause he has received an appoint¬ 
ment to one of the positions for 
which that examination made him 
eligible.—People v. Milliken, 122 N.Y. 
S. 798, 66 Misc. 192. 

96. N.Y:—^Fitzgerald v. Conway, 38 
N.Y.S.2d 649, 276 App.Div. 206. 

formal charges 

The requirement of filing formal 
charges against one whose name ap¬ 
pears on eligible list for civil serv¬ 
ice appointment applies only to one 
whose name legally~ appears thereon. 


—^Edwards v. Guthner; 103 P.2d 6, 
106 Colo. 209. 

Tempdrary provisional employee 
A temporary provisional employee, 
without right of tenure, on behalf of 
himself and all others similarly situ¬ 
ated, could apply to civil service 
commission for an order removing 
from eligible list a person who pass¬ 
ed competitive examination given to 
establish eligible list, but who was 
not eligible to take examination, and 
on the application the commission 
would be required to hear proof and 
make determination warranted by 
facts.—^Fitzgerald v. Conway, 88 N.Y. 
S.2d 649, 275 App.Div. 205. 

97. N.Y.—^Hurley v. Board of Edu¬ 
cation, 200 N.R 818, 270 N.Y. 275. 
Iowa.—Couch V. Stanley, 298 N.W. 
482, 228 Iowa 790. 

9a N.Y.—Hurley v. Board of Educa¬ 
tion, 200 N.B. 818, 270 N.Y. 276. 
Iowa.—Couch V. Stanley, 293 N.V7. 
482, 223 Iowa 790. 

99. Ohio.—^Phillips v. Weed, App., 
60 N.E.2d 320, appeal dismissed 
69 N.B.2d 875, 144 Ohio St 876. 
Applicants with same marks 
The pro'srislon that, if two or more 
applicants for a civil service posi¬ 
tion receive same marks in an exam¬ 
ination, priority in time of appllca;- 
tion for examination shall determine 
order of their names on .eligible list 
is not unconstitutional as sustaining 
no relation to tests prescribed by 
constitutional provision controlling 
civil service appointments and pro¬ 
motions.—^Phillips V. Weed, supra. 

1. N.Y.—Hines v. La Guardia, 66 N. 
B.2d .663, 293 N.Y. 207—People v. 
Ingram, 76 N.B. 1102, 183 N.Y. 647 
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—Matter of Chiaverlni v. Murray, 
261 N.Y.S. 426, 237 App.Div. 866. 
affirmed 188 N.B. 70, 262 N.Y. 573— 
Welling V. Pullen, 299 N.Y.S. 86, 
164 Misc. 456. 

Ohio.—State ex rel. Brewer v. -Smith, 
28 N.B.2d 836, 186 Ohio St. 67. 
Position, in competitive ox nonoonu 
petitlve class 

(1) The text rule has been held to 
apply whether the position is in the 
competitive or the noncompetitive 
class.—Welling v. Fullen, 299 N.Y.S. 
86 ,. 164 Misc. 466. 

(2) Competitive and noncompeti¬ 
tive classes generally see supra sub¬ 
division d of this section. 

2 . N.Y.—Hines v. La Guardla, 66 N. 

B. 2d 653, 293 N.Y. 207—Matter of 
Wolff V. Hodson, 33 N.B.2d 90. 285 
N.Y. 197. 

3. D.C.—^U. S. V. Marzani, 71 F.Supp. 
615, affirmed Marzani v. V, S., 168 
F.2d 183, 83 U.S.App.D.C. 78, af¬ 
firmed 69 S.Ct. 299, 335 U.S. 896, 

93 L.Bd. -reheard 69 S.Ct 663, 

336 U.S. 922, 93 L.Bd.- 

4. D.C.—U, S. V. Marzani, supra. 

5. D.C.—Friedman v. Schwellen- 
bach, 65 F.Supp. 254, affirmed, C. 

C. A., 159 P.2d 22, certiorari de¬ 
nied 67 S.Ct 979, 330 U.S. 838, 91 
L.Bd. <1286, rehearing denied 67 S. 
Ct 1302, 831 U.S. 865, 91. L.Bd. 
1870. 

Bight to poBtioal opinions 
Where plaintiff was placed in posi- 
I tlon, subject to subsequent investi- 
i gation, and thereafter civil service 
commission determined that there 
I was a reasonable doubt as to plain¬ 
tiffs loyalty and that th^efore hi 
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It is frequently provided that a certain number 
of names shall be certified by the commission to 
the appointing officer, and in such case the ap¬ 
pointing officer has discretion in selecting among 
them and need not appoint the one standing high¬ 
est on the eligible list,^ and he may, in selecting 
among them, consider matters as to which they 
were examined^ and their physical condition.® A 
requirement that the commission in certif 3 dng the 
list give the order of standing of the candidates 
has been held to be merely for information of the 
appointing officer and not to require that appoint¬ 
ments be made in that order.® 

The appointing offieet need not request certifica¬ 
tion for all vacancies at one time, but may re¬ 
quest certification for vacancies one by one,i® and 
when there are numerous vacancies the entire list 
may be certified at one time.^^ 

A certification of the candidates eligible for ap¬ 
pointment is not invailid because it does not include 
the name of a candidate who failed the physical 
test, although at the time an administrative appeal, 
subsequently successful, was pending.^® It is 
sometimes provided that the same person should 
not be certified from an eligible list to the same ap¬ 
pointing officer more than a specified number of 
times.i® A certified list is not vacated or termi¬ 
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nated, it has been held, by the vacation or termi¬ 
nation of the eligible list from which it is drawn.^ 
It has been held that a person on an eligible list 
may not compel certification and appointment to a 
position without showing that persons holding a 
prior position on the list have been tendered and 
have refused such appointment or have failed to 
demand it on the request of applicant^® 

§ 35 . Preference of Discharged Soldiers^ 

Sailors, or Marines 

a. In general 

b. Validity of preference 

c. Offices, positions, and employments 

within scope of preference 

d. Veterans entitled to preference 

e. Extent of preference 

a. In Qeneral 

There must be a compliance with valid constitutional 
and statutory provisions giving honorably discharged 
members of the armed forces preference In appointment 
to offices, positions, and employments. 

There must be a compliance with valid consti¬ 
tutional and statutory provisions giving honorably 
discharged members of the armed forces prefer¬ 
ence in appointment to offices, positions, and em- 
ployments,!® and such provisions are to be liberally 
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was not uiiaUfied under controlling 
regulation to obtain appointment be¬ 
cause of his membership and activi¬ 
ties in an alleged Communist-domi¬ 
nated organization, plaintiffs remov¬ 
al from office was not a violation of 
the statute providing that employees 
shall retain right to express their 
opinions on all political subjects to 
same extent as other citizens.— 
STledman v. Schwellenbach, supra. 

6 . N.T.—Kayman v. Harman, 11 N. 
T,S.2d 341, 170 Misc. 860. 

TxovlBioii held valid 
La.—^Rlcks V. Department of State 
Civil Service, 8 So.2d 49, 200 La. 
341. 

Only one candidate on eligible list 
The fhet that there was only one 
candidate and that his was the only 
name on the list at the time it was 
certified did not render his appoint¬ 
ment invalid.—^People v. Chew, 179 P. 
812, 67 Colo. 894. 

7. N.J.—OoUins V. Magee, 8 A.2d 
581, 121 N.J.l4aw 491. 

Discretion held not abused 
K.J.—ColUns V. Magee, 8 A.2d «81, 
121 N.J.Law 491—McGUnchey v. 
kartin, 170 A. 848, 12 H.J.Miso. 188. 
a, Ohio.—State v. State Bd. of Ad- 
ministraUon, 111 N.D. 283, 92 Ohio 
467. 

0 . Iowa.—Zanfes v. Olson, 7 N.W.2d 
901. 232 Iowa 1169. 


10. N.T.—Sherman v. Reavy, 36 N.T. 
S.2d 481, 178 Misc. 782. 

11. N.T.—Sherman v. Reavy, supra. 
Same procedure as on individual cer- 

tilloation 

Where appointing officer requested 
certification of a list of ellgibles for 
appointment, and in making appoint¬ 
ments such officer considered the 
names as though three names had 
been separately certified for each var 
cancy, and followed such procedure 
throughout, ^rsons whose names ap¬ 
peared on suich eligible list could not 
complain of not being appointed 
when the failure to make such ap¬ 
pointment was because of the rule 
that no person should be certified 
from an eligible list more than three 
times by the same appointing officer 
for the same position.—Sherman v. 
Reavy, supra. 

12. Meuss.—^Hayes v. Commissioner 
of Civil Service. 197 N.B. 471, ;292 
Mass. 109. 

13. N.T.—Sherman v. Reavy, 36 N.T. 
S.2d 481, 178 Misc. 782. 

14. Ohio.—^Boord of Trustees of 
Madison County Children's Home 
V. State ex rel. Laird, 192 N'.B. 877, 
128 Ohio St. 660. 

IB. Colo.—Civil Service Commission 
of Stats V. People, 296 P. 920, 88 
Colo. 319. 


10. K.J.—^Zigenfus v. Balentine, 23 

A.2d 394, 127 N.J.Law 484. 

Statute held mandatory 

Iowa.—^Herman v. Sturgeon, 298 N. 

W. 488, 298 Iowa 829. 

ZTature, purpose, and Justilloatiou of 
preference 

(1) A veteran's preference is in 
the nature of the payment of a debt 
of gratitude by the people of the 
state to persons who loyally serve 
their country in time of war.—^Bate¬ 
man V. Marsh, 64 N.T.S.2d 878, 188 
Misc. 189, affirmed 66 N.Y.S.2d 411, 
271 App.Div. 813, affirmed 72 N.B.2d 
80, 296 N.T. 849. 

(2) The purpose of soldiers* pref¬ 
erence law is to reward those who 
served their country in time of need. 
—Geyer v. Triplett, 122 N.W.2d 829. 
2i87 Iowa '664. 

(8) The preference is Justified 
equitably and morally by sacrifice 
and disruption of normal civil life 
which accompanies full-time mili¬ 
tary service.—Rubin v. J. Conway, 
79 N.Y.S.2d 226, 278 App.Div. 659. 

(4) The purpose of statute relat¬ 
ing to veterans' preference was to se¬ 
cure employment of veterans in labor 
service of commonwealth and its cit¬ 
ies and towns in preference to all 
other persons.—^Malloy v. Mayor of 
Peabody, 12 K.E.2d 197, 299 Mass, 
110 . 
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§ 35 


construed.i'^ A veterans' preference law is liot re¬ 
troactively and does not apply as to appointments ! 
made before the enactment of the statute.i^ Vet¬ 
erans' preference rights do not accrue until one 
has become a veteran by separation from the armed 
forces and a statute providing for the preserva- • 
tion of any preference rights theretofore granted 
tinder statute or rule or regulation of the civil serv¬ 
ice commission does not affect the status of one still 
a member of the armed forces at the time of its 
enactment.»yi 

Effect on civU service rules md requirements, 
A statute giving veterans preference in. appoint¬ 
ments will not be construed as abrogating the civil 
service rules governing tenure of ofl&ce,2y and 
does not authorize the removal of a prior appointee 
to make a place for a veteran and unless such 
a statute, in direct and express language, exempts 
veterans from the provisions of civil service stat¬ 
utes and rules in respect of examinations it will be 
presumed that it was not so intended.^^ Thus, 
where a position or office is subject to a civil serv¬ 
ice provision requiring that appointments be made 
according to merit and fitness ascertained by ex¬ 


amination, an applicant's status as a' veteran en¬ 
titled to a prefereirce does not relieve him from 
the necessity of taking an examination,^® and a con¬ 
stitutional provision for the preference of veterans 
in appointments does not grant veterans exemption 
from the constitutional requirement that appoint¬ 
ments be made according to merit and fitness as¬ 
certained by competitive examination.^® 

While a veteran, as any applicant, may be disqual¬ 
ified for appointment or promotion by failure to pass 
the required examination,^^ a statute providing 
that a veteran shall not be disqualified to hold a 
position by reason of age or any physical disability, 
provided he is not thereby rendered incompetent 
to perform the duties thereof, has been held to be 
a limitation on the right of the civil service com¬ 
mission to deny him an examination by applying a 
test of age yy 

Remedies. Under some statutes a veteran de¬ 
nied the preference provided for by statute has a 
cause of action for the damage resulting^® and is 
entitled to compensation from the time his appoint¬ 
ment should have been made.®® 


.17. Iowa.—Geyer v., Triplett, 22 N. 
W.2d 829. 237 Iowa 664^Tusant v. 
City of Des Moines, 800 N.W. 690, 
281 Iowa 116. 

‘Mich.—Alst V. Wilcox, 249 N.W. 483, 
264 Mich. 188. 

.N.T.—^Tierney v. Wynne, 204 N,T.S 
836, 209 App.Dlv. 401—^Meenagrh v. 
Dewey, 17 N.Y.S-2d €99. 173 Mlsc. 
•209, affirmed Application of Meen- 
affh, 2€ N.T.S.2d 782, 261 App.Dlv. 
811, appeal denied 27 N.T.S.2d 188, 
261 App.Div. 897, reversed on other 
grrounds 36 N.B.2d 211, 286 N.T. 
292, reargument denied 37 N.ll2d 
147, 286 N.Y. 70'7. 

Abater amendmexit to law relating 
'to employment of honorably dis¬ 
charged soldiers, sailors, and marines 
prevails.—^FreiUtzsch v. Board of Ed- 
'ucation of City of Bayonne, 148 A. 
822, 7 N. j.Mlsc. 7. 

: Repeal 

Provision that the veterans’ pref¬ 
erence act is ’‘superseded” has the 
effect of repealing that section.— 
State ex rel. Butters v. Hailroad and 
Warehouse Commission, 296 N.W. 
906, 209 Minn. €30. 

*18. Minn.—State v. Bines, <239 N.W. 
670, 185 Minn. 49. 

* Pa.—^Nester v. Hitchler, 48 Pa^Dist. & 
Co., 63, 50 Dauph.Co. 344. 

. Amendment 

Act amending and supplemenUng 
soldiers* preference ant held not re¬ 
troactive, and therefore not to affect 
' case where facts arose prior to en- 
4 aotment.—^tate v. MacDonald, 240 
:N.W. 861, 185 Minn. 194. 


19. Minn.—State v. Bines, 289 N.W. 
670, 185 Minn. 49. 

2a U.S.—Mitchell v. Cohen, App.D. 
C., 68 act. 618, i333 U.S. 411, 92 
L.Bd. 774. 

21. U.a —^Mitchell v. Cohen, supra. 
Pnrpose 

Provision of veterans* preference 
act that the act should not be con¬ 
strued to take away from any prefer¬ 
ence eligible, any rights theretofore 
granted to, or possessed by, him un¬ 
der any existing law, civil service 
rule or regulation was primarily de¬ 
signed to perpetuate preferences 
granted earlier to veterans who had 
served in armed forces during peace¬ 
time and who were then in govern¬ 
ment employment or on civil service 
registers,—^MitcheU v. Cohen, supra. 

22 . N.Y.—People v. Williams, 126 N. 
Y.S. 583, 140 App.Div. 723, affirmed 
96 N.B. 1126, 203 N.Y. 650. 

23. Minn.—^tate v. Matson, 193 N. 
W. 30, 166 Minn. 187. 

N.Y.—In re Gllfillan, 111 N.Y.B. 808, 
127 App.Div. 846, affirmed 87 NJB. 
1119, 193 N.Y. 636. 

24. Mass.—^Younie v. Doyle, 29 N. 
B.2d 137, 306 Mass. 567, 131 AL.B. 
879—Allen v. Chief of Police of 
Cambridge, 166 N.B. 2>50, 259 Mass. 
286—^In re Opinion of Justices, 18 
N.B. 15, 145 Mass. 587. 

6 ii1)seQ.aeiLt civil service statute 
Under civil aeirrlcp statute repeal¬ 
ing inconsistent acts and parts of 
acts, any conflicting sections of ear- 
lieir veterans* preference statute must 
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yield to pro-vision requiring quali¬ 
fying examinations by persons hold¬ 
ing positions.—O’Donnell v. Liquor 
Control Commission of Michigan, 284 
N.W. 915, 288 Mich. 877, 

25w N.J.—^Martini v. Civil Service 
Commission, SO A2d 669, 129 N.J. 
Law 699. 

26. N.Y.—^Meenagh v. Dewey, 36 N. 
B.2d 211, 286 N.Y. 292, reargument 
denied 37 N.B.2d 147, 286 N.Y. 707. 

97. N.Y.—^Loud V. Ordway, 114 N.E. 
800, 219 N.Y. 451. 

28. N.Y.—Loud V. Ordway, suprcu 

29. N.Y.—Llpsky v. Rice, 273 N.Y.S. 
914, 152 Misc. 218. 

Damagesi counsel fees 

In enacting statute relating to re¬ 
covery of damages for refusal to al- 
I low veteran a preference, in appoint- 
j ment, the legislature would be pre¬ 
sumed to have used the word “dam¬ 
ages** in its fixed signification, in atn 
I sence of express words changing or¬ 
dinary interpretation of. such words; 
the word “damages’* has a techni¬ 
cal leg^ meaning which normally 
does not include, over and above the 
costs allowed, the counsel fees In¬ 
curred by veteran in proceeding to 
secure preference, oust incumbent, 
and compel veteran’s appointment or 
to recover damages for such refusal. 
—^Manko V. City of Buffalo, 66 N.Y. 
S..2d 128, 271 App.Dlv. 286, affirmed 
72 N.B.2d 62i3, 296 N.Y. 906. 

3a Mont—^Application of O’Sulli¬ 
van, 168 P.2d 806, 117 Mont 295. 
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Wcivefj laches. It has been held that the right 
to a preference may be waived,*! and that a vet¬ 
eran, in order to enjoy the preference, must bring 
the fact that he is entitled to this privilege to the 
attention of the appointing power.** Laches may 
bar relief to one denied a preference as a disabled 
veteran.®* 

b. Validity of Ptef eraice 

As a general rule provisions for preference to vet¬ 
erans In appointments to offices, positions, and employ¬ 
ments are valid If the veteran Is required to be competent 
and qualified and If there Is no discrimination as between 
veterans and nonveterans In fixing the standards of, and 
in determining, competency and qualification. 

As a general rule provisions for preference to 
veterans in appointments, are valid if the veteran 
is required to be competent and qualified to fill 
the position,, office, or employment,and if there is 
no discrimination as between veterans and nonvet¬ 
erans in fixing the standards of, and in determining, 
competency and qualification.^® Thus constitution¬ 
al and statutory provisions giving veterans prefer¬ 
ence over those having equal qualifications^® or 
giving veterans a preference when they have passed 
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a civil service examination®*^ have been held valid. 
On the other hand, a provision whereby veter^s 
are made eligible for appointment without passing 
the examination required of nonveteran applicants 
is invalid,®® and it has been held that the legislature 
may not require that certain public offices and em¬ 
ployments which it has created shall be filled by 
veterans in preference to all other persons, whether 
the veterans are or are not found or thought to 
be actually qualified to perform the duties of the 
offices and employments by some impartial and com¬ 
petent officer or board charged with some public 
duty in making the appointments.®® A provision 
giving a special credit to veterans who pass the 
examination for an office or position has been held 
valid but a provision establishing a lower pass¬ 
ing mark for veterans or giving them a credit to 
be used in determining whether they have passed 
is invalid'll A statute providing for the preference 
of disabled veterans over others, including veter¬ 
ans, has been held valid.^® Where the constitution 
provides that appointments shall be made accord¬ 
ing to merit and fitness to be ascertained by exami¬ 
nation, a statute providing that, where veterans 
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8tatat« held &ot retroaotiva 
MCont.—^Application of O’Sullivan; su- 
- pra. 

31. Aronson v. Bums, 63 A-2d 
292. 1 N.J. Super. 180, 

32. Cal.—Allison v. California Board 
of Education, 67 P. 673, 126 Cal. 
72. 

IT.T.—^People v, Simqnson, 72 N.Y.S. 
84, 64.App.Dlv. 312. 

Appointli^r power lield 8 tiffl<^e]itl 7 
Informed of claim for preference,— 
Hferman r. Sturgeon, 293 N.W. 488, 
228 Iowa 829. 

33. N.T.—lilpsky V. Bice, 278 N.T.S. 
914, 152 Misc. 218. 

Laolies held not to exist 
N.Y.—^Lipsky v. Klee, supra. 

34. Minn.—State v. McDonald, 246 
N.W. 990, . 188 'Minn. 167. 

Mont—^Application of O’Sullivan, 158 
P,2d 306, 117 Mont 296. 

N.Y.—Potts V. Kaplan, 190 N.E. 201, 

■ 264 iq'.Y. 110—Gianatailo v, Kap¬ 
lan, 255 N.Y.S. 102, 142 Misc. 611, 
amrrned 178 N.B. 782, 257 N.Y, 531, 
appeal dismissed 52 S.Ct 203, 284 

U. S. 695, 76 L.Bd. 512. 

Pa.—Carney v. Lowe, 9 A2d 418, 386 
P^ . .289-r-Commonwealth ex reL 
Oraixam, to Use of. Mjarkham y. 
Schmid, 8 A2d 701, 336 Pa. 668, 120. 
, AL.It 77.7. .. . 

85. Pa.—rCamey v. Lowe, 9 A 2d 418, 
'o36 Pa. 289—rCdmmonwealth ex rel. 
Graham to Use of Markham v; 
Schmid, 3 A.2d 70, 838 Pa. 668, 120 

AL. ]^ ,777. ■ 


36. Iowa—Herman v. Sturgeon, 293 
N.W. 488, 228'Iowa 829. 

Mich.—Swantush v. City of Detroit, 
241 N.W. 266, 267 Mich. 889. 

Pa—Commonwealth ex rel. Graham, 
to Use of Markham v. Schmid, 3 
A2d 701, 838 Pa 668, 120 AL.K. 
777. 

46 C.J. p 968 note 61. 

37. Iowa—^Heraaan v. Sturgeon, 293 
N.W. 488, 228 lowa 829. 

Mass.—City of Lynn v. Commission¬ 
er of Civil Service, 169 N.B. 602, 
269 Mass. 410. 

Minn.—S-tate ex rel. Kinler v. Bines, 
,339 N.W. 670, 185 Minn. 49—State 
ex rel. Meehan v. Emple, 204 N.WJ 
5*72, 164 Minn. 14. 

N.Y.—^Bateman v. Marsh, 64 N.Y.S. 
2 d 678, 188 Misc. 189, affirmed 66 N. 
Y.S.2d 411, 271 App.Div. 813, af¬ 
firmed 72 N.B.2d 80. 296 N.Y: 849. 
Pa—Commonwealth ex ret Graham, 
to Use of Markham, v. Schmid, 8 
A2d 701, 833 Pa 668, 120 AL.B; 
777. 

46 C.L p 958 npte 62. 
imhLh'er of posltioxis 

The validity of veterans’ prefer¬ 
ence, amendment to constitution does 
tiot depend on ratio of number of 
veterans who would be entitled to 
preference to, number of civil serv¬ 
ice positions to\ be filled and pro¬ 
motions to .be made.—Bateman v. 
Marsh, 64 N.Y.S.2d 678, 188 Misc. 189, 
affirmed 66 N.Y.S.2d 411,' 271 App. 
Div. 813, affirmed 72 N.B.2d 80. 296 
N.Y. 849. / 

sa/ Pa-^Camey V. Lowe, 9 A2d. 418, 

1S4 


836 Pa 289—Commonwealth ex reL 
Graham, to Use of Markham, v. 
Schmid. 3 A2d 701, 833 Pa 668. 120 
AL.R. 777. 

39 . Mass.—Brown v. Bussell, 43 N. 
B. 1006, 166 Mass. 14, 21, 55 Am.S. 
R. 857, 82 L.B.A 25t3. 

46 C.jr. p 958 note 68. 

40. La—^Blcks v., Department of 
State Civil Service, 8 So.2d 49. 200 
La 341. 

Ohio.—State ex rel. King v. Emmons, 
190 N.B. 468, 128 Ohio St. 216. 
Credit eonunansTirate with value of 
ezpexienoe 

It is not unreasonable to select 
war veterans from candidates for of¬ 
fice and to give them a certain credit 
in recognition of the discipline, ex¬ 
perience, and service represented by 
their military activity, but where 
war service Is appraised in the. al¬ 
lotment of public positions beyond its 
value and the preference goes be¬ 
yond the scope of the actual advan¬ 
tages gained in such service, the 
classification becomes void and priv¬ 
ilege is unreasonable and arbitrary. 
—Commonwealth ex rel. Graham, to- 
Use of Markham v. Schmid, 3 A.2d 
701i 333 Pa. 668, 120 AL.K. .777. 

41. Minn.—State v. McDonald, 246 
N.W. 900, 188 Minn. 157. 

Pa.—Commonwealth ex rel. Graham,. 

to Use of Markham v. Schmid, 3 
' A2d 701,. 833 Pa. 568, 120 AL.K. 
777. 

42. Mass,—Smith v. Director of Civ¬ 
il Service, 87 N.B.2d 196, 324 Mass.. 

I 455. 
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are applicants for appointment, competitive exam¬ 
ination shall not be deemed practicable or nec¬ 
essary in certain cases,or that they shall be en¬ 
titled to preference without regard to their stand¬ 
ing on any list from which such appointments may 
be made,^^ has been held invalid as repugnant to 
the. constitutional provision; but it has also been 
held that such a constitutional provision is not vio¬ 
lated by a statute providing that veterans who pass 
civil service examinations shall be given a special 

credit.^5 

c. Offices, FosiUons, and Employments within 
Scope of Preference 

. Constitutional and statutory provisions for the pref- 
orence of veterans In appointments apply only as to of¬ 
fices, positions, and employments within their purview. 

Constitutional and statutory provisions for the 
preference of veterans in appointments apply only 
as to ’ offices, positions, and emplo 3 mients within 
their purview,^® and have been hdd not to apply 
to. positions involving a strictly confidential rela¬ 
tionship to the appointing officer.4'7 Under some 
statutes veterans are not. entitled to preferences in 
appointments to civil service positions but under 
other provisions the preference in favor of veter¬ 


§ 35 

ans applies only to positions in the classified civil 
service.^® A constitutional provision that veterans 
shall be entitled to preference in appointment with¬ 
out regard to their standing on any eligible list 
from which such appointment may be made has 
been construed as limiting veterans^ preference 
to offices, positions, and employments in the com¬ 
petitive and labor classes of the classified civil 
service, since only in those classes are lists re¬ 
quired,®® and as not authorizing a statutory pref¬ 
erence for veterans as to positions in the non¬ 
competitive class, where lists ordinarily are not 
required,®^ except in the exceptional case where 
there is a list for a position in the noncompetitive 

class-®2 

d. Veterans ^titled to Preference 

Constitutional and statutory provisions for preferance 
to veterans In appointments to offices, positions, and 
employments apply only as to such persons as come with¬ 
in their purview. 

Constitutional and statutory provisions for pref¬ 
erence to veterans in appointments to offices, posi¬ 
tions, and employments apply only as to such per¬ 
sons as come within their purview.®3 in this con¬ 
nection preference provisions are to be construed 


43. N-T.—In re Keymer. 42 N.E. 667, 
148 N.T. 219. 85 L.II.A. 447. 

44. N.T.-—Matter of Sweeley, 88 N, 
T.a 869, 12 Mlsc. 174, affirmed 42 
N.B. 548, 146 N.T. 401. 

45. Ohio.—'State ex rel. 'King v. Em¬ 
mons, 190 N.B. 468, 128 Ohio St. 
1216. ’ 

46. Iowa.—^Tusant v. City of Des 
Moines, '300 N.W. 690, 281 Iowa 116 
—^Bowman v. Overturn, 294 N.W. 
568, 228 Iowa 329. 

02nl88io]& of state agency from 
statute, despite repeated amendments 
of statute, indicated legislative in¬ 
tention that war veteran preference 
statute should not apply as to offices, 
positions, and employments in such 
agency.—^Board of Education of City 
of Detroit v. Campbell, 239 N.W. 870, 
256 Mich. 850. 

Statote was not intended to cover 
every olflioe or position, apjpointive or 
otherwise, iii view of express ex¬ 
ceptions in such law, and was not. in¬ 
tended to apply to every office re- 
< 2 .uired to be filled by the governor, 
including appointments to fill vacan¬ 
cies.—Tusant v. City of Des Moines, 
800 N.W. 690; 281 Iowa 116. 

47. Iowa.—Bowman v. Overturff, 294 
N.W. 568, 228 loWa 829. 

48. PsL—Jones v. ‘ Unemployment 

Compensation Board of Review, 19 
A.2d 562, 144 Pa.Super. 152—Com¬ 
monwealth V. Dougherty, 41 Pa. 
Dlst. & Co. 479. • i 


Appointments In civil service gen¬ 
erally see supra § 34. 

46. N.T,—Byrnes v. Wlndels, 193 N. 

E. 248, 265 N.T. 403. 

Existing lists 

The constitutional amendment cre¬ 
ating a five-year nondisabled veter¬ 
ans' preference in civil service lists, 
in light of interpretive statute and 
statute under which lists may be 
maintained for four years, applies to 
all civil service eligible lists in ex¬ 
istence on effective date of amend¬ 
ment and all lists thereafter com¬ 
piled.—Bateman v. Marsli, '64* N.T.S. 
2d 678. 188 Misc. 189, affirmed 66 
N.T.S.2d 411, 271 App.Div. 813, af¬ 
firmed 72 .N,B.2d. 30, 296 N.T. 849. 

50. N.T.—Neubech v. Bard, 9 N.B. 
2d 770, 276 N.T. 48. 

Competitive, noncompetitive, and la¬ 
bor classes of classified civil serv¬ 
ice see supra S 34 d. 

Eligible lists generally see supra S 
84 g. 

Etatutoxy preference as to posi- 
tloniii in competitive class is. valid 
and within constitutional authoriza¬ 
tion.—Neubeck v. Bard, supi^. 

Only where he is on an eligible list 
for the office, position, or employ¬ 
ment- is a veteran entitled to prefer¬ 
ence In appointment.—Neubeck y. 
Bard, supra. 

51. N.T.—Neubeck v. Bard, supra. 
Bight to talce aualifying examination 

I A veteran has no preference in. 
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I right to take a qualifying examina¬ 
tion for a competitive or a noncom¬ 
petitive position; only such persons 
are eligible for such an examination 
as are nominated by the appointing 
power.—Neubeck v. Bard, supra. 

52. N.T.—^Neubeck v. Bard, supra. 

53. N.J.—Ryan v. Civil Service 
Commission of New Jersey, 179 A. 
848, 115 N.J.Law 816. 

46 O.J. p 959 note 75. 

One inducted but promptly rejected 
as physically unfit is not within a 
statute giving a preference to those 
who “served” in the army or navy.— 
Dunn V. Commissioner of Civil Serv¬ 
ice, 183 N.E. 889, 281 Mass. 276. 
Veteran of Canadian army 
Resident of Ohio and veteran of 
Canadian army during World War 
is not entitled to benefits in civil 
service rating granted by statute to 
veterans of United States army.— 
State ex reL King v. Emmons, 191 N. 
E. 880, 47 Ohio App. 848, affirmed 190 
N.E. 468, 128 Ohio St. 216. 

Widow of veteran 
The preference rights under veter¬ 
ans* preference act of unmarried wid¬ 
ows of deceased ex-servicemen are 
derivative in. nature and* are confer¬ 
red because of the dislocation and 
severance from civilian life which 
their deceased husbands suffered 
while performing full-time military 
duties and in partial substitution for 
the loss In family e^nhig power oc¬ 
casioned by their husbands* deathAn- 
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m accordance with the legislative intention and the nonveterans and to provide a preference for war 
fair meaning of the language used.^^ In the inter- veterans over peacetime veterans*®^ Where a con- 
pretation of such laws the courts have held that stitution provided only for a preference in the 

the preference is accorded by them only to such case of honorably discharged soldiers and sailors 

veterans as are physically and mentally qualified who had served in the Civil War, neither the ieg- 

to perform the duties of the offices to which they islature nor the court could extend the preference 

apply to be appointed.55 A statute of the character to veterans of wars other than the Civil War.^o^ 
under consideration applies to veterans in offices Constitutional and statutory provisions for pref¬ 
at the time of the passage of the act, as well as erences for veterans have been construed as lim- 

to those appointed under it.®® ited to those who served on a full-time basis with 

As a general rule only veterans who served dur- the consequent dislocation of their economic and 
ing wartime are entitled to a preference but life®i and as not applicable to persons who,, 

two statutes, one giving veterans a preference and while technically members of the armed forces,, 
the other giving war veterans a preference, are not served on a part-time basis without pay and were 
necessarily in conflict,5® but may be construed to- not debarred from pursuing their normal civilian 
gether to provide a preference for all veterans over occupations.®® 


Mitchell V, Cohen, App.D.C.. 68 S. 
Ct. 518, 338 U.S. 411, 92 L.Ed. 774. 

64. Iowa.—Case v. Olson, 14 N.W. 

2d 717, ■284 Iowa 869. 

Draftee 

The statute giving: honorably dis¬ 
charged soldiers of the regular or 
‘Volunteer army” preference in ap¬ 
pointments used quoted words as 
meaning soldiers of the United States 
other than the regular army and 
should be construed as Including sol¬ 
diers drafted into army; whether one 
drafted into army was a soldier of 
regular or volunteer army within 
soldiers' preference law depends on 
Intent of legislature at time law 
was enacted and is not affected by 
subsequently enacted federal stat¬ 
utes classif^g military service, but 
the definition of “volunteer arm:^' in 
use by war department when law 
was enacted is persuasive.—Case v. 
Olson, supra. 

AppreiLtleo seaman 

Honorably discharged apprentice 
seaman was a “veteran” within act 
giving preference to veterans and 
defining veteran as “any honorably 
discharged soldier, sailor, marine, 
nurse, or army field clerk, who has 
served in military service of the 
United States in ^y war;” the word 
“sailor” within statute is generic, 
and by reason of separately classify¬ 
ing marines should be Interpreted, 
particularly when coupled with word 
“any,” as Inclusive at least of all 
connected with and participating in 
navigation of a ship.—Ryan v. Ctvll 
Service Commission of New Jersey,! 
179 A. 848, 115 N.J.Law 816. 

55. Kan.—Owens v. City of Coffey- 
' ville, 98 P.2d 415, 151 Kan. i268. 

46 C.J. p 959 note 76. 

66 . N.T.—People v. French, 5 N.T.-S. 

712, 52 Hun 464. 

.Ej?. N.Y.—Cahan v. McNamara* 81 
. N.Y.Sid 361, 192 Mlsc. 465. 


Power to fix time of start and end of 
war 

Section of the constitution provid¬ 
ing for preference to those who serv¬ 
ed in time of wax, and providing fur¬ 
ther that laws shall be enacted to 
provide for enforcement of the sec¬ 
tion, gives the legislature power to 
fix the time of beginning and ending 
of actual combat as the period of the 
war.—Cahan v. McNamara, supra. 
“In time of war” 

The phrase “in time of war,” as 
used in constitutional amendment 
granting a preference to veterans, 
does not restrict benefits to veterans 
of World War II but includes with¬ 
in benefits veterans of any war.— 
Bateman v. Maxsh, 64 N.Y.S.2d 678, 
188 Misc. 189, arnrmed 66 N.Y.S.2d 
411, 271 App.DIv. 813, alBnned 72 N. 
l!.2d 30, 296 K.T. 849. 

Definition of “world war^ 

The words “during the world wax” 
as commonly used, describe the pe-; 
riod commencing with the entry of 
the United States into World War I 
and ending with the armistice and 
the legislature must be assumed to 
have used them in that sense in en¬ 
acting the law granting soldiers 
preference in employment; provi¬ 
sions of federal statutes defining the 
words “during the world war” do not 
apply in construing state law giv¬ 
ing preference in employment to hon¬ 
orably discharged soldiers of the 
World War.—Zlnno v. Maxsh, 86 N.Y. 
S.2d 866. 

66 . Iowa.—Oeyer v. Triplett, 82 N. 

W.2d 829, 287 Iowa 664. 

Eazlier statute held not repealed by 
later 

Iow€u—Geyer v. Triplett, supra. 

59. Iowa.—Geyer v. Triplett, supra. 

60* N.Y.—Baxthelmess v. Cukor, 132 
N.B. 140, 231 N.Y. 436, 16 A.L.R. 
1404. 

61. U.S.—^Mitchell V. Cohen, App. 
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D.a. 68 act. 618, 333 U.S. 411, 
92 L..Bd. 774. 

N.Y.—^Rubin v. Conway, 79 N.Y.S.2d 
226, 273 App.Div. 559, affirmed 

83 N.E.2d 18, 298 N.Y. 711. 

Purpose of prefereuoe 
Veterans' preference act was en¬ 
acted to aid in the readjustment and 
rehabilitation of veterans, and re¬ 
employment and rehabilitation were 
considered to be necessary only as 
to ex-servicemen whose regular em¬ 
ployment had been disrupted, and 
it was the veterans or ex-service¬ 
men who had been completely di¬ 
vorced from their civilian employ¬ 
ment by reason of their full-time 
service with armed forces who were 
the objects of congressional solici¬ 
tude in enactment of the veterans* 
preference act.—^Mitchell v. Cohen, 
APP.D.C., 68 S.Ct. 618, 883 U.S. 411, 
92 KEd. 774. 

“Ez-servioemeu” 

The term “ex-servicemen” In the 
veterans' preference act relates only 
to those who perform militaxy serv¬ 
ice on full-time active duty with 
militaxy pay and allowances, there¬ 
by dislocating the fabric of their 
normal economic and social life; 
the term has no single precise defini¬ 
tion which permits the court to read 
and apply that term without help 
from the context in which It appears 
and the purpose for which it was 
inserted in the act, and its meaning 
is to be determined by an examina¬ 
tion of the statutory scheme rather 
than by reliance on dictionary defi¬ 
nitions; “ex-servicemen” are those 
who have performed military service, 
and they may include those who 
have served on active duty only part 
time and without compensation, but 
the designation may also be confined 
to individuals whose full time and 
efforts were at disposal of military 
authorities and whose compensation 
included military pay and allowances. 
—^Mitchell V. Cohen, supra. 

62. U.S.—^Mitchell v. Cohen, supra. 
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Under some statutes disabled veterans are enti¬ 
tled to a preference^®® and it has been held that 
such a statute should be strictly construed and a 
preference allowed only where the statute is clear¬ 
ly applicable.®^ In order to be entitled to a pref¬ 
erence under such provision, the veteran must be 
disabled,®^ and the disability must be one sustained 
in the performance of duty during wartime;®® 
but the disability need not be one which impairs 
earning power,®'^ and impaired physique due to a 
recognized illness, disease, or wound is sufficient.®® 
However, it has been held under such a constitu¬ 
tional provision that the disability must be one rec¬ 
ognized by the veterans’ administration®® in the 
sense that, if the disability is one which, under the 
practice prevailing at the time the constitutional 
provision was adopted, the veterans* administration 
would have, rated as no per cent, the veteran is 
not entitled to a preference even though the veter¬ 
ans’ administration acknowledges that a disability 


exists.*^® 

e. Extent of Pieferenoe 

Under some statutes and constitutional provisions a 
veteran Is entitled to a preference over others equally 
qualified In appointments to offices, positions, and em¬ 
ployments; under other provisions a qualified veteran Is 
entitled to a preference over all others; and under still 
other provisions a veteran Is entitled to an extra or 
special credit. 

Under some statutes and constitutional provisions 
a veteran is entitled to a preference over others 
equally qualified in appointments to offices, posi¬ 
tions, and employments;*^^ under other provisions 
a veteran, if qualified, is entitled to a preference 
over all others under still other provisions a 
veteran is entitled to extra or special credit because 
of his status as a veteran.*^® "V^ere a statute gives 
a preference to veterans over those of equal qualifi¬ 
cations, equality in the matter of qualifications is 
a condition precedent to awarding any preference, 
and a veteran has no priority over other persons 

330» 153 Misc. 911; affirmed 288 
N.T.S. 1021, 243 App.Div. 856. ap¬ 
peal dismissed 198 N.X3. 554, 268 
N.T. 677—Lipsky v. Rice, 273 N.T. 
S. 914, 152 Misc. 218. 

68 . N.Y.—Carey v. Morton, 79 N*.®. 
2d 442, 297 N.Y. 361—Potts v. Kap¬ 
lan. 190 N.B. 201, 264 N.Y. 110. 
Scar in itself does not ooiistltute 

disability, although it* may be ex¬ 
ternal evidence of inward disability 
at some time.—^Potts v. Kaplan, su¬ 
pra. 

69. N.Y.—Carey v, Morton, 79 N.E. 
2d 442, 297 N.Y. 361. 

70. N.Y.-—Carey v. Morton, supra. 
Contra Barry v. Chapman, 73 N. 
Y.S.2d 142, 189 Misc. 928. 

71. Iowa.—^Zanfes v. Olson, 7 N.W. 
2d 901, 232 Iowa 1169. 

Mont—^Horvath v. Mayor of City of 
Anaconda, 116 P.2d 874, 112 Mont. 
266. 

S.D.—State ex reL Hall v. Brats- 
. berg, 271 N.W. 218, 66 S.D. 84.. 

72. Iowa.—^Zanfes v. Olson, 7. N.W. 
2d 901, 232 Iowa 1169. 

Xn appointments under civil sezv. 

ice, only the provisions as to prefer¬ 
ence contained in the civil service 
law granting preference to war vet¬ 
erans if otherwise qualified control, 
and provisions of soldiers* preference 
law grranting preference to a veteran 
only if his qualifications were equal 
have no application.—^Zanfes v. Ol¬ 
son, supra. 

73. La.—rRicks v. Department of 
State Civil Service, 8 So.2d 49, 200 
La. 841. 

Ohio.—State ex reL King v. Emmons, 
190 N.E. 468, 128 Ohio St 216. 

74. Iowa.—^McBride v. Independence, 
110 N.W. 157, 134 igw4 SOL 

46 CJ, p 050 note 73, ; 


N.Y.—^Rubln v. Conway, 79 N.Y.S.2d 
226, 278 App.Div. 669, affirmed 83 
N.B.2d 13, 298 N.Y. 711, 

Volunteer force of Ck>a8t Guard 
U.S.—^Mitchell v. Cohen, App.D.C., 
68 S.Ct 618, 388 U.S. 411, 92 L.Ed. 
774. 


N.Y.—Rubin v. Conway, 79 N.Y.fl.2d4as to both the fact of a service-ln- 

_ _ . ..... mm/% _ S AA i*-..__.a nm%a Ivtl, a/I 


•226, 273 App.Dlv. 669, affirmed 83 
N.B.2dl8, 298 N.Y. 711. 

63. Mass.—Smith v. Director of 
Civil Service, 87 N,B.2d 198, 824 
Mass. 466—^Younle v. Doyle, 29 N. 
B.2d 187, 306 Mass. 667, 181 AL.R. 
379. 

iqr.j,—Cfivil Service Commission v. 
Rife, 27 A.2d 214, 128 N.J.Law 
503. 

Determination, of disability 

(1) Under a constitutional provi¬ 
sion and a statute giving a prefer¬ 
ence to veterans disabled in the per¬ 
formance of duty in any war to an 
extent recognized by the veterans’ 
administration and whose disabilities 
exist at the time of their application 
for appointment, the determination 
ef the veterans' administration is 
conclusive as to the fact of disability 
in war.—Carey v. Morton, 79 N.B.2d 
442, 297 N.Y. 361—Potts v. Kaplan, 
19Q N.B. 201, 264 N.Y. 110—Barry v.. 
Condon, 276 N.Y.S. 830, 163 Misc. 
911, aArmed 278 N.Y.S. 1021, 243 
App.Div. 86$, appeal dismissed 198 
N.E. 664, 268 N.Y. 677—Debbold v. 
Condon, 276 N.Y.S. 330, 168 Misc. 
911, affirmed 278 N.Y.S. 1022, 243 
App.Dlv. 866, appeal dismissed Barry 
V. Condon, 198 N.E. 664, 268 N.Y. 
677-^Lipsky v. Rice, 278 N.Y.S. 914, 
162 Misc. 218. 

(2) Whether disability exists at 
the time of application for appoint¬ 
ment is 'a matter of proof to be de¬ 
termined by the civil service com¬ 


mission.—^Potts V. Kaplan, 190 N.E. 
201, 264 N.Y. 110—Morgan v. Ford, 
267 N.Y.S. 684. 143 Misc. 887. 

(8) Under a subsequent amend¬ 
ment to the constitutional provision, 
the determination of the veterans’ 
administration was made conclusive 


curred disability and its continued 
existence at the time of application 
for appointment.—Carey v. Morton, 
79 N.B.2d 442. 297 N.Y. 361. 

64. N.Y.—Morgan y. Ford, 257 N. 
Y.S. 684, 148 Misc. 887. 

65. N.Y.—O’Donnell v. Sinnott, 41 
N.Y.-S.2d 674, 266 App.Div. 176. 

Height 

Veteran who was five feet, seven 
and three-quarters inches in height 
who applied for office was not suf¬ 
fering physical disability within 
meaning of constitution so as to ren¬ 
der inapplicable civil service com¬ 
mission’s requirement that appli¬ 
cants for such office must be not 
less than five feet nine Inches in 
height.—Gauthier v. Rice, 28g N.Y.S. 
116, 246 App-Dlv. 179. 

Denial of disability in applicaition for 
appointment 

Where veteran in application for 
appointment stated that he did not 
have a disability recognized by the 
veterans’ administration,. he is es¬ 
topped to claim a preference as a 
disabled veteran.—Coyle v. Gray, 73 
N.Y.S.2d <277, affirmed 77 N.Y.S.2d 
726, 278 App.Div. 912. 

eo, N.Y.—Gauthier v. Rice, 286 N.Y. 
S. 116, 246 APP-Uiv. 179—^Bentley 
V. Jeacock. 14 N.Y.S.2d 866. 

67- N.Y.—Carey v. Morton, 79 NJE. 
2d 442, 297 N.Y. 861—Potts v. 
Kaplan. 190 N.ll 201, 264 N.Y, 
ItO—^Pebbold v. Condon, 276. N.Y.S. 
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standing above him on the listJ® As a general rule, 
veterans’ preference statutes do not provide for 
preferences as between veterans,although, as 
discussed supra subdivision d of this section, war 
veterans are sometimes preferred over peacetime 
veterans where the statutes give both a preference 
over nonveterans, and disabled veterans are some¬ 
times given a special preference.'^^ 

Determination of qualifications. In the absence 
of a provision to the contrary, it is for the appoint¬ 
ing authority to determine whether a veteran is 
qualified, and whether his qualifications are such as 
to entitle him to a preference under the statute, 
and whether or not his qualifications are equal to 
those of other applicantsi® Where the character 
and extent of an investigation under a veterans* 
preference law is not prescribed by the legislature, 
the appointing power is expected to investigate 
in good faith, to consider fairly the qualifications 
of applicants, and to determine honestly who is 
best fitted to perform the duties of the • place 
sought.*^^ The determination of the appointing offi¬ 
cer, if made fairly and in good faith, is final,'®® 


and judicial review has been held limited to whether 
the appointing authority acted arbitrarily or other¬ 
wise abused its discretion but under a statute 
giving a right of appeal from the determination of 
the appointing authority, it has been held that the 
court is authorized to determine for itself whether 
the veteran's qualifications are equal to those of 
other candidates,®® although a statute authorizing 
the court to direct the appointment of a veteran 
whom it finds qualified has been held invalid as 
depriving the appointing authority, of discretion.®® 
Even where the duty of ascertaining the qualifica¬ 
tions of candidates is imposed on a civil service 
commission, it has been held under some statutes 
that the preference provided for veterans extends 
only to their standing on the eligible list and does 
not restrict the appointing officer in selecting among 
those certified to him,®^ and that a civil service rule 
providing that a position must be filled by the 
appointment of a veteran, if certified, being incon¬ 
sistent with the statutory provisions giving the ap¬ 
pointing authority discretion in appointing among 
those certified is of no effect.®® On the other hand. 


75. IT.T.—^People v. Moore, 89 Hun 
4T8—People v. Poillon, 16 Abb.N. 
Cas. 119, 

76. Iowa.—Sorenson v. Andrews, 
264 N.W. 562, 221 Iowa 44. 

Ohio.—Sergeant v. McSweeney, 187 
NJBl. 241, 126 Ohio St 623, fol¬ 
lowed in State ex rel. James v. 
Hanefeld, 191 N.B. 6, 128 Ohio 
St 259. 

77- Mass.—Smith v. Director of 
Civil Service, 87 N.B.2d 196, 334 
Mass. 455. 

78. Iowa.—^Bender v. Iowa dty, 269 
N.W. 779, 222 lowa 739—Boyer v. 
Mayor, etc., of City of Creston, 113 
N.W. 474. 

Kan.—Owens v. City of Coffeyville, 
98 P.2d 415, 151 Kan. 263. . 
Mont—Application of O'Sullivan, 

158 P.2d 806, 117 Mont 295—Hor¬ 
vath V. Mayor of City of Anacon¬ 
da, 116 P.2d 874, 112 Mont 266. 
ItL—Platt V. Prince, 167 A. 540, 58 
ItL 492. ' i 

S.D.—State ex rel. Hall v. Bratsherg, 
271 N.W. 218, 65 S.D. 84. 

73. K8ui.-^wens v. City of Colfey- 
vine, 98 P.2d 416, 151 Kan. 263. 
2liIont—Horvath v. Mayor of City 
of Anaconda, 116 P.2d 874, 112 
Mont 266. 

S.D.—State ex rel. Hall v, Bratsberg, 
271 N.W. ,218, 65 S.D. 84. ’ 

46 C.J. p 959 note 79. 

STotlee aiLd heaving 

(1) Under a statute giving a war 
veteran preference over others of 
equal quallflcatlons, no notice or 
formal hearing is required to de¬ 
termine competency of a veteran, 


and, when appointing power con-. 
aiders such proof pf competency as 
is furnished by applicant with sucW 
personal knowledge as may be pos*^ 
sessed and Information as may be ac¬ 
quired, the decision as to competency 
is final.—^BCorvath v. Mayor of City 
of Anaconda, 116 P.2d 874,. 112 Mont 
266. 

(2) .Where the appointing authori¬ 
ty is fairly well advised, ffom its 
own knowledge and from inquiry, 
as to the qualifications of a veteran 
applying for an ofiice, it need not 
hold. a formal hearing, and its re¬ 
fusal to appoint the veteran may not 
be complained of because it did not 
make a sumcient investigation of the 
qualifications of the veteran. 

BAn.—State v. McNeill, 109 P. 788, 

, 88 Kan. 284. 

S.D.—State ex rel. Hall v. Bratsberg, 

. 271 N.W. 218, -66 S.D. 84. 

80. Kan.—Owens v. City of Colfey- 
ville, 98 P.2d 416, 161 Kan. 263. 
Mont.—Horvath v. Mayor of City 
of Anaconda, 116 P.2d 874, 112 
Mont. 266. 

RI.—^Platt V. Prince, 167 A. 540, 68 
RL 492. 

S.D.—Oovpus «nizl8 cited In State ex 
reL Hall v. Bratsberg, 271 N.W. 
218, 219, 66 S.D. 84. 

46 QJ. p .969 notes 80, 82. 

81- Mont—Application of O'Sulli¬ 
van, i68 P.2d 806, 117 Mont 295. 
Tacts lxLcon8l8tea.t with ofllotal 
p^blty ' 

The bad faith' df an appointing 
officer in failing to reappoint a vet- 
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eran to an office in preference to 
others and the failure fairly to con¬ 
sider a veteran's qualifications must 
be proved by evidence of facts in¬ 
consistent with official, probity.—^Ray 
V. Miller, 98 P. 239, 78 Kan. 843— 
46 C.J. p 959 note 81. 

82. Iowa—^Maddy v. ibity Council 
of City of Ottumwa, 285 N.W. 208, 
226 Iowa 941. 

Couirt may direct veteraai’s ap¬ 
pointment, and need not remand mat¬ 
ter to appointing authority for fur¬ 
ther consideration.—^Maddy v. City 
Council of City of Ottumwa, supra 
83- Mont—^Application of O'Sulli¬ 
van, 168 P.2d 806, 117 Mont. 295. 
Ezeentlve powers conferred on jtidi- 
clary 

Statute in so far as it makes the 
court the appointing authority for 
public offices not connected with the 
Judiciary is void as delegating execu¬ 
tive functions to the judiciary.—Ap¬ 
plication of O'Sullivan, supra 
Notice to appointing authority 
Statute, in so far as it dispenses 
with notice to appointing power of' 
proceeding instituted by veteran for 
appointment and hearing, is void.— 
Application of O'SulUvan, supra 

.84, Mass.—Corliss v. Civil Service 
Commissioners, 18$ N.B. 866, 242 
Mass. 61. . , 

Ohio.—Seward y. State ex rel. Kratt,. 

196 N.B. 241, 129 Ohio St-296. 
Certification by civil service com-' 
mission generally see supra § 34 h. 
Bligible lists generally see $ 84 g. 

88 . Masa—Corliss ▼. Civil Service 
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there is authority that where the duty of ascertain¬ 
ing the qualifications of candidates has been im¬ 
posed on the civil service commission, the appoint¬ 
ing authority may not disregard the findings of 
that body as to a veteran’s qualifications,8® and 
it has been held under some statutes that the ap¬ 
pointing power must give effect to a veteran’s right 
to a preference in appointing among those certified 
to him.87 It has been held that a veteran entitled 
to a preference is not by reason of his having pass¬ 
ed a civil service examination entitled to an im¬ 
mediate appointment.^* 

I 35 , -Evidence of Appointment; Com¬ 

mission 

As a general rule the fact that one has acted as an 
officer and has generally beetn recognized as such will 
create the presumption of a valid appointment. A com¬ 
mission Is not an appointment, but is evidence of an 
appointment. 

As a general rule, the fact that one has acted 
as an officer and has generally been recognized sis 
such will create the presumption of a valid ap¬ 
pointment.** Such presumption, however, may be 
overcome by evidence to the contrary.*® 

Proof of confirmation or rejection is ordinarily 
to be shown by the journals of the senate,*^ and 
mere recital in the commission issued to an ap¬ 
pointee that the senate has confirmed his appoint¬ 
ment is insufifici^t to establish such fact.** 


Commission* When used in the sense of the in¬ 
strument by which authority is conferred, a com¬ 
mission is a warrant or authority or letters patent, 
issuing from the government or one of its depart¬ 
ments, or a court, empowering a person or the 
persons named to perform the duties and exer¬ 
cise the authority of an office;** a warrant of 
office;*^ any written appointment of a person to 
an office ;*5 written authority or letters patent is¬ 
sued or granted by the government to a person ap¬ 
pointed to an office, or conferring public authority 
or jurisdiction on him;** a written authority or 
license, granted by a person or persons, duly con¬ 
stituted by law for the purpose, to a public offi¬ 
cer, empowering and authorizing him to execute 
the duties of the office to which he may be ap¬ 
pointed.**^ 

A commission is not an appointment, but is evi¬ 
dence of an appointment.** ^^ile the appointment 
of an officer is usually evidenced by a commission,** 
as a general rule it is not essential to the validity 
of an appointment that a commission issue,i and 
an appointment may be made by an oral announce¬ 
ment of his determination by the appointing power.* 
Where the issuance of a commission is not made 
by law a necessary part of the appointment, the 
appointment is complete when the choice of the 
appointing officer has been made,* and, where the 
power to issue commissions has been intrusted to 


Commissioners, 186 K.S. 356, 242 
Majss. 61. 

46 C.J. p 958 note 71. 

86 . Iowa.—^Herman v. Sturgeon,, 293 
W.W. 488, 228 Iowa 829. 

87- Iowa.—Hennan v. Sturgeon, su¬ 
pra. 

N.J.—^Bergen County v. Civil Service 
Commission,^ 61 A.2d 256, 187 NJT, 
liaw 688—Civil Service Commis- 
;Blon- V. Kite, 27 A.2d 214, 128 N.J. 
Law 503. 

HCedloal examiaatioxL 

Appointing authority has been held 
not entitled to reauire a. medical 
examination.—^Bergen County v. Civil 
Service Commission, 61 A.2d 256, 187 
N.J.Law 688. 

Deoiidoiui xaLdev earlier versioiis of 
statute 

N.J.—Morgan v. Civil Service Com¬ 
mission, 86 A.2d 898, 131 N.J.Law 
410—Civil Service Commission v. 
Rife, 27 .A.2d 214, 128 N.J.Law 503 
—Jones V. Orlando, 19.6 A. 717, 119 
N.Ja-aw 227. 

88 . IT.S.—Love v. U. S., C^C.A.Minn., 
108 F.2d 48, certiorari denied 60 
act 716, 309 U.S. 673, 84 UEdl 
1018. V- 

gudioial reviatv ^ \ . 
Notwithstanding the Tucker Act, 


the administrative action of the 
treasury department in refusing to 
give immediate employment to an 
honorably discharged World War 
veteran, who had successfully paj3sed 
a civil service examination, was be¬ 
yond judicial review.—^Love v. U. S., 
supra. 

89- Vt—^Frederick v. M;orse, 92 A. 

16, 88 Vt 126.’ 

46 C.J. p 959 note 86. 

96. Me.—^Hutchings v. Van Bbkke- 
len, 84 Me. 126. 

R.L—Kent v. Atlantic Be Laine Co., 
8 R.I. 806. 

9L Kan.—State v. Matassaiin, 217 
B. 930, 114 Kan. 244. 

98. Kan.—State v. Matassarln, su¬ 
pra,. 

93. Black L. B. 

''Qraut of office” aud <<oo»uuiS8lon” 
dlstingiilshed 

"Our earliest bookb draw a .distinc¬ 
tion between a grant of ^ office, and 
, a commission, and inform us that the 
former, as its name implies, is not 
revocable, but that the latter, which 
is only the delegation of an author¬ 
ity, is."—State V. Lews, R. M. Charlt. 
(Ga.) 397,. 401, 

94 ^ Ta.—Dew v. * Judges SWeet 
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I Springs Diet. Ct., 8 Hen. & M. 1, 48, 

I 18 Va. 1, 43. 8 Am.D. S39. 

98. Fla,.—State v. Crawford, 10 So. 

118, 28 Fla. 441, 14 L.RJL 258. 

12 C.J. p 144 note 71. 

98. Fla.—State v. Crawford, supra. 

97. Va.—^Dew v. Judges of Sweet 
Springs Dist. Ct., 3 Hen. & M. 1, 43. 
13 Va. 1, 43, 8 Ain.D. 639. 

98. Fla.—State v. Crawford, 10 So. 
118, 28 Fla. 441, 14 L.R.A. 253. 

S.C.—-State ex rel, Coleman v, Lewis, 
186 S.B. 626, 181 S.a 10. 

12 C.J. p 143 note 67 [b]. 

99. Fla.—^Florida Dry Cleaning and 
Laundry Board v. Economy Cash 
& Carry Cleaners, 197 So. 660, 143 
Fla. 859. 

1 . S.C.—Corpus JTUds guoted in 
State ex rel. Coleman v. Lewis, 186 
S.B. 625, 636, ISl S.C. 10. 

48 C.J. p 954 note 90. 

2 . Mo.—Cbrpus Juris cited in Pow¬ 
ell V. Buchanah County, 166 S.W. 
2d 172,176, 348 Mo. 807. 

46 C.J. p 964 note 91. 

3. Conn.—State v. Barbour. 22' A. 
686 , 63 Conn. 76, 56 Am.R 65. - 

Mich.—Speed v. Detroit, 66 N.W. 670, 
' 97 Mich. 198. 
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an authority not the same as the appointing au¬ 
thority, the issuance of the commission is regarded 
as a ministerial act.** Even if a commission is re¬ 
quired, the appointment is complete when the com¬ 
mission is signed,6 and its sending to, or receipt by, 
the appointee is not necessary to a valid appoint¬ 
ment.'^ No set form is necessary to make a com¬ 
mission valid,^ and a commission is not void because 
it does not state the term for which the appoint¬ 
ment was made.* Noncompliance with a statute 
requiring the filing of a commission has been held 
to be a mere irregularity which does not affect 
the validity of the commission.* 

Where a commission has issued to one not duly 
elected, the commission may be revoked and an¬ 
other issued to the one legally entitled to the of¬ 
fice.^* 

§ 37. Acceptance of Office and Qualification 

As a general rule, an appointee or successful candU 
date for an office does not become entitled to the office 
until ha has qualified. 


As a general rule, an appointee or successful can¬ 
didate for an office does not become entitled to 
the office until he has qualified.^^ Requirements 
imposed by the constitution or statutes as to the 
manner in which officers shall qualify before en- 
.tering on their duties must be complied with,l2 
and the statutes generally make no distinction be¬ 
tween officials elected or appointed for the first 
time and those reelected or reappointed and require 
all to qualify in the manner prescribed.^* 

Statutes as to the time within which persons 
elected or appointed to office shall qualify are usual¬ 
ly liberally construed in favor of the intending in- 
cumbent,!^ and are not regarded as binding 
on candidates for office who are ignorant of their 
appointment or election.^* Where the statute does 
not fix a time within which an appointee must qual¬ 
ify, he must qualify within a reasonable time.1* 
The time within which qualification for office may 
be made ordinarily does not begin to run until the 
board having authority to canvass the votes has 
declared the result,and, in the case of a contested 


When appointment. complete: 
Generally see supra § 83. 

Where appointment is by: 

Board or legislative body see su¬ 
pra S 81. 

Concurrent action of differ^t 
bodies see supra S 82. 

Ai Ga.—^Alexander t. Ryan, 43 S.B. 

2d 654, 202 Ga. 678. 

S.C.—State ex rel. Coleman v. Lewis, 
186 S.36J. 626. 181 S.C. 10. 

46 C.J. p 964 note 98. 

Mandamus to compel issuance of 
commission see Mandamus § 196. 
Qnalifloatlotui for ofB.oe 
Governor has duty of ascertaining 
whether an elected official possesses 
the legal auaUflchtions to hold office 
to which he was elected before is¬ 
suing him a commission as required 
by statute, but governor's decision 
on such question is subject to Judi¬ 
cial review.—^Dupuy v. Jones, IjU. 
App., 15 So.2d 528. 

5. TJ.S.— JJ, S. V. LeBaron, Ala., 19 
How. 73, 16 L.Bd. 625. 

e. xr.S.—^Marbury v. Madison, List. 

Col., 1 Cranch 187, 2 L.Ed. 60. 

46 aJ. p 964 note 97. 

7. H.T.—People v. Murray, 70 N.T. 
621—^People v. Fitzsimmons, 68 N. 
T. 614. ' 

a Md.—state V. Fulkerson, 10 Md. 
681. 

9. Iowa.—State ex rel Halbach v. 
Claussen, 250 N.W. 196, 216 Iowa 
1079. 

la La.—^tate v. Capers, 87 La.Ann. 
747. 

46 C.J. p 964 note L 


11. Ill.—People ex rel. Gray v. Mc- 
Padden, 280 IlLApp. 438. 

N.C.—Blrchfleld v. Department of 
Conservation and Development of 
North Carolina, 167 S.B. 856, 204 
N.C. 217. 

Ohio.—State ex rel. Kopp v. Black¬ 
burn, 8 N.E.2d 484, 182 Ohio St 
421. 

S.D.—Bergh v. Gibbs, 284 N.W. 616, 
67 S.D. 634. 

Effect of failure to qualify generally 
see Infra S 41. 

Eligibility to office see supra SS H- 
26. 

''Eligibilitr' and “qualification” dis¬ 
tinguished see supra § 11. 
Access to office 

State officer-elect prior to qualifica¬ 
tion has no greater privilege of ac¬ 
cess to affairs of office than any 
other private citizen.—^McDonald v. 
Rhodes, 42 P.2d 46, 140 Kan. 744. 
Be Jure or de facto status 
Person appointed who failed to 
qualify did not become officer de 
Jure by virtue of appointment alone 
and, nevet having actually entered 
on discharge of duties of office, was 
not even officer de facto.—People ex 
rel. Gray v. McPadden, 280 Ill.App. 
483. 

"Zustallatloa implies an act to be 
performed by the outgoing Governor 
and one to be performed by the 
Legislature. That to be performed 
by the outgoing Governor consists in 
placing in the hands of the incoming 
Governor the public property and 
Insignia attached to the office of 
Governor; that to be performed by 
the Legislature consists in the recog¬ 
nition of the new Gk>vemor by fating 

190 


with him in the conduct of public 
business.”—^E3x parte Norris, 8 SwC. 
408, 498. 

12 . m.—^People ex rel. Gray v. Mc- 
Fadden, -280 IlLApp. 433. 

46 C.J. p 960 note 89. 

13. Del.—Walker v. Hughes, 86 A,2d 
47, 8 Terry 447. 

Mont.—State ex rel. Nagle v. Staf- 
iord, 43 P.2d 686, 99 Mont 88. 

14. Tex—iCassin v. Zavalla County, 
8 S.W. 97, 70 Tex 419. 

16. Cal.—^People v. Perkins, 26 P. 

246, 85 Cat 609. 

46 C.J. p 960 note 92. 

16. IlL—^People ex rel. Gray v. Mc- 
Fadden, <280 nLApp. 488. 

Bleoted officer must qualify within 
reasonable time after receiving elec¬ 
tion certificate.—^Brown v. Rose, 26 
S.W.2d 608, 233 Ky. 649. 

Bnexonsed d^y In qufdiiying held 
unreasonable 

HI.—^People ex rel. Gray ▼, Mcli^d- 
den, 280 IlLApp. 483. 

17. Kan.—Gilbert v. Craddoclt 72 
P. 869, 67 Kan. 846. 

46 C.J. p 960 note 93. 

OertULcate of election 
Under a statute requiring qualifi¬ 
cation within a specified time after 
the commencement of the term of of¬ 
fice, the time within which one 
elected to office must .qualify does 
not begin to run until he has re¬ 
ceived his certificate of election.— 
Application of Cosgrove, 54 N.E.2d 
8, 892 N,Y. 60. 
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election, not tmtil the termination of the contest^^ 
However, the pendency of an election contest by 
one candidate against another for the same office 
does not adversely affect the right of the contestee 
to be inducted into the office, if, on the face of the 
returns, the result is favorable to him, and is so 
declared on the record,, and the required certificate 
is issued to him.^^ An incoming officer should have 
a reasonable time at the beginning of the business 
portion of the first official day in which to qualify 
and assume his duties.-^O 

Presumption, The law presumes that one who 
is in actual possession of an office has duly quali- 
fied^i 

Holding over. Where one is appointed to an of¬ 
fice to fill a vacancy, and there is a further vacancy 
dn the ensuing term, it has been held that, before 
he is entitled to hold over, he must qualify anew.22 
It has also been held that an incumbent is not au¬ 
thorized to requalify where the board entitled to 
elect his successor has chosen a successor and 
taken an adjournment for the purpose of ascer¬ 
taining whether such successor will accept, and has 
elected another oflScer at the adjourned meeting, 
after the person first elected has declined the of- 
fice;28 but the incumbent may qualify after it has 
been judicially ascertained that there has been no 
election even if the decision is rendered after the 
expiration of the time prescribed for requalifica- 
tion.24 

Acceptance of office. It has been held that an 
office may not be considered as filled until there is 
an acceptance of the appointment by the person 
chosen.25 Such acceptance need not be express but 
may be implied from the subsequent conduct of the 
appointee, such as the taking of the oath of office, 
the filing of a bond, or otherwise qualifying in the 


manner provided by law, or entering on the dis¬ 
charge of the duties of the office and where the 
appointee fails to take any of such steps nonaccept¬ 
ance may be implied.27 "^^ere a formal acceptance 
of the office required by statute is not filed within 
the specified time, the one elected to office will be 
deemed to,have declined the office.^S 

§ 38. -Oath 

One of the usual necessary formalities for the quali- 
flcatfon of an officer is the taking of the officiai oath; 
and, where an oath is required. It Is a prerequisite to 
full investiture with the office. 

One of the usual necessary fo-rmalities for the 
qualification of an officer is the taking of the offi¬ 
cial oath;2fi and, where an oath is required, it is a 
prerequisite to full investiture with the office.^® The 
requirement of an oath does not extend to those who 
are not strictly officers within the language of the 
constitution or the statute providing therefor;*^ 
and where an oath is required of a public em¬ 
ployee, as distinguished from a public officer, it has 
been held that it is a condition subsequent to be 
urged only as a bar to obtaining compensation.^ 
The fact that the legislature imposes new duties 
on an officer will not require him to take a new 
oath of office.®*® 

The effect of a failure to take the oath of office 
or to take the oath within the time prescribed by 
statute is discussed infra § 41. 

Form and sufficiency. Where the constitution 
prescribes a form of oath to be taken by public 
officers, and declares that '*no other oath, declara¬ 
tion or test shall be required as a qualification for 
any office of public trust,” a statute may not require 
elements beyond those prescribed by the constitu¬ 
tion.®^ Where the constitution provides that all offi¬ 
cers, before entering on the duties of their respec- 


18. Colo.—Farr v. Neeley, 179 P. 189, 
66 Colo. 70. 

46 C.J. p 960 note 94. 

19. W.Va.—State v. Gilmer County 
Ct, 106 Si.B. 698, 87 W.Va. 437. 

20 . Minn,—State v. McIntosh, 12.2 
N.W. 462, 126 N.W. 1186, 109 Minn. 
•18. 

46 C.J. p 960 note 96. 

81. Del.—Corptui Jtirls oited in 
Walker v. Hughes, 36 A.2d 47, 61, 
«8 Terry 447. 

46 C.J. p 960 note 98. 

22 . Iowa.—State v. Carvey, 164 N. 
W. 981, 176 Iowa 844. 

23. Neh.—State v. Bpyd, 48 N.W. 
789, 61 N.W. 602, 81 Neh. 682, re¬ 
versed on other grounds 12 S.Ct. 
876, 148 TT.B. 136, 86 L.Bd. 108. 

24. Neh.—State v. Boyd, eupra^ 


25. HL—^People ex rel. Gray v. Mc- 
Fadden, 280 Ill.App. 438. 

N.C.—^Birchfleld v. Department of 
Conservation and Development of 
North Carolina, 167 S.B. 866, 204 
N.C, 217. 

86. in. —^People ex rel. Gray v. Mc- 
Fadden, 280 IlhApp. 488. 

27. Ill.—People ex rel. Gray v. Mc- 
Fadden, supra. 

28. Mich.—^People v. Anderson, 164 
N.W. 481, 198 Mich. 88. 

46 C.J. p 960 note 99. 

29. Ohio.—State ex rel. Bssinger v. 
Holzemer, 8 NJQ.2d 166, 64 Ohio 
App. 477. 

43econd term 

A public officer who at end of his 
term of office is again <diosen for the 
office must generally quaJi^ for new 
term by taking oath of otoce.—Walk¬ 

191 


er V. Hughes, 86 A.2d 47, 8 Terry, 
Del., 447. 

30. Fla—^In re Advisory Op. to Gov¬ 
ernor, 62 Go. 863, 66 Fla 484, 50 L. 
R.A.,N.S., 866. 

46 C.J. p 9*60 note 8. 

81. Ind.—Hunter v. Burnsville 
Tump. Co., 66 Ind. 213. 

46 C.!. p 960 note 4. 

32. N.Y.—Kelly v. Quayle, 70 N.T. 
.S.2d 62. 

38. N.Y.—People v. Metropolitan 
Police Dist, 19 N.Y. 188. 

34. N.Y.—^People v. Palen, 26 N.Y. 

.S. 226, 74 Hun 289. 

46 C.J. p 961 note 8. 

Oath of allegiance 
Statutory exaction pf oath of al¬ 
legiance does not exclude from office 
any whom the constitution accepts; 
and it neither adds to^ nor varies 
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tive office, shall take an oath to support the con¬ 
stitution and 'laws of the United States and of the 
state, and faithfully to discharge all their duties, 
it is not a compliance with such provisions to take 
an oath to discharge the duties of an office accord¬ 
ing to a particular statute, omitting dl reference to 
the constitution and laws of the United States and 
state.»6 An oath to support the constitution of the 
United States and faithfully discharge the duties 
of the office is a sufficient compliance with an act 
of congress requiring certain officers to take oath 
diligently, faithfully, and impartially to perform 
the duties of their office.*® Where the constitution 
requires the oath to he taken and l^suhscribed, the 
certificate must show in terms that the oath was 
subscribed, and without this it is not sufficient evi¬ 
dence of the qualification of an officer.*’ An oath 
of office taken by one who has been elected to a 
public office, with reference to its duties and for 
the purpose of - qualifying, filed in the proper office, 
is sii fficient:, although the particular office is not 
specially designated therein.** Official records will 
be so construed as to uphold the validity of the oath 
which may have been taken.** Under a statute au¬ 
thorizing notaries public to take oaths in all cases, 
it has been held that a notary public may. admin¬ 
ister an oath of office.*® 

Evidence. Where the notary who administers 
the official oath to an officer fails to authenticate the 


jurat with his official seal, the officer may show by 
oral evidence that the oath was in fact taken.**- 

Curative act. A statute validating an oath which 
“may have been taken” applies only to oaths be¬ 
fore its passage.** 

§ 39. -Bond 

The filing of an official bond Is generally a necessary 
prerequisite to full title to an offlce. 

An official bond 4s an instrument under seal by 
which a public officer undertakes to. pay a sum of 
money if he does not faithfully discharge his office, 
or by which a surety undertakes that, if the officer 
does not do so, the surety will be liable in a penal 
sum;** or, more generally, an official bond is the 
bond of a public officer;** and it has been held that 
every bond, executed by an officer in obedience to 
law by which his sureties undertake that he shall 
discharge a public duty imposed upon him by law, 
is an official bond.*® 

Although it has been held that judicial and leg¬ 
islative officers are not required to give bond,*'* 
the filing of an official bond is generally regarded as 
a necessary prerequisite to full title to an office,*’ 
and is a condition precedent to the right of the 
person elected or appointed to be inducted into of¬ 
fice;** and without such bond one is not entitled 
to the. office and may not legally hold or discharge 


qualifications for, office.—Imbrie v. 
Marsh, 68 A.2d 761. 5 N.J.Super. 239. 
85 . La.—State t. McClendon, 43 So. 

417, 118 La. 792. 

Actions; beliefs 

Official oath of public officers re- 
quiringr support of federal and state 
constitutions govema only actions, 
including'words as acts, and not se¬ 
cret beliefs or hopes or attachments 
of one entering into offlce.—^Imbrie v. 
Marsh, 68 A.2d 761, 6 N.J.Super. 289. 

36. D.C.—Kalbfus v. Siddons, 42 
App.D.Cf 810. 

37 . —^Harwood v. Marshall, 9 
Md. 88. ' 

38. Minn.—State v. Ladeen, 116 N. 
W. 486,- 104 Minn. 552,, 16 L.R.A.,N. 
S., 1068. 

39. N.H.—Scanamon v. Scammon, 28 | 
N.Bt-419. 

40. La.—^Alleman v. Dufresne, 18 So. 
2d 468, 203 Lfu 79* 

41. Nev.—State v. Van Patten, 66 
•P. 822, 26 Nev. 278. 

42. N.J.—Dalenz v. Pit 2 !simmons, 76 
A. 924, 78 N.J.Law 618. 

43. Wis.—Banking Commission of 
' Wisconsin v. National Surety Cor¬ 
poration, 11 N.W.2d 171, 243 Wis. 
•642. 

46 C.J. p 108i6 note 23. 


Liability on official bonds see infra 
§9 156-177. 

Gontraotual obUgation 
Bond required of public officers by 
constitution Is contractual obliga¬ 
tion that such officer will faithfully 
discharge duties of offlce.—Laverty 
V. Cochran, 271 N.W. 864, 182 Neb. 
118. 

PideUty bond . .... 

A fidelity bond of a strictly public 
officer is a guaranty of the persona^ 
honesty of the officer furnishing in¬ 
demnity against his defalcation or 
negUgence.—^Phillips v. Board of Ed¬ 
ucation of Plneville, Kentucky, 140 
S.W.2d 819, 283 iKy. 178. 

44. Mlch.- 7 Blssell v. Judge Wayne. 
County ]^ob. Ct., 24 N.W. 886, 68 
Mich. 237. 

45. Ky.—Commonwealth v. Adams, 
3 Bush 41. 

46 C. J. p 961 note 18. 

46. W.Va.—State ex rel. Boone Nat. 
Bank of Madison v. Manns, 29 S.E: 
2d 621, 126 W.Va. 643. 

47. Del.—Walker v. Hugdies, 86 A. 
2d 47, 3 Terry 447. 

46 C.J. p 961 note 19. 

Effect of failure to qualify or give 
bond generally see infra 9 41. 
l^eglslattve power 
Cdnstitutional provision as to elig¬ 


ibility for offlce does not preclude 
legislature from requiring officer to 
give bond; and constitutional re¬ 
quirement that officer take oath does 
not impliedly prohibit enactment of 
statute requiring him to give bond.— 
State ex rel. Stain v. Christensen, 36 
P.2d 776, 84 Utah 186. 

. Public policy requires, that secur¬ 
ity be given as condition precedent 
to qualification for public office and 
for assumption of responsibility 
thereof, and, if officeholder is unwill¬ 
ing or unable to .give security, he 
cannot properly enter offlce in dis¬ 
charge df his duty.—Jones v. Had- 
fleld. 96 S.W.2d 959, 192 Ark. 524. 
Officer handling trust funds 
. Generally, officer into whose hands 
trust moneys come must give bond 
to protect those-Who are entitled to 
money.—San.drowski v. Sandrowski, 
93 S.W.2d 81, 230 Mo.App. 1056. 

Second term 

A public officer who at end of his 
term of offlce. is again chosen for the 
office must generally qualify for new 
term by giving bond.—Walker v. 
Hughes, 86 A.2d 47, 8 Terry, Beh, 
447. 

43. Neb.—Patterson v^ Statb,. 139 N. 

W. 643, 92 Neb. 729. 

46 C.J. p 962 note 29. 
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its functions.'*^ Thus a statute requiring an officer 
to make and file his bond before assuming the du¬ 
ties of his office h^ been held to be mandatory,®® 
although where it is merely required that the bond 
shall be given before entering on the discharge of 
his duties, and the duties do not necessarily begin 
with the term, it is sufficient if the bond is given 
before he has performed any official duty.®! On 
the other hand, the giving of a bond required by law 
has been held to be a mere ministerial act for the 
security of the government, and not a condition pre¬ 
cedent to the authority of the officer to act in 
performance of the duties of the office,® 2 It has 
been held that the execution of a proper bond is 
not a condition precedent to the right to the office,®^ 
but that, if there is any valid objection to the bond, 
it must be urged, and the official given an opportu¬ 
nity to file another curing the defect,®^ In the 
absence of a statutory provision to the contrary, 
a person holding two separate offices must give two 
separate official bonds.®® 

Form and sufficiency. Subject to constitutional 
limitations the legislature may prescribe the kind 
and character of bonds required of officers.®® A 
bcmd will not, as a general rule, be. invalidated by 


technical objections,®^ and a statute providing that 
the failure to observe the form prescribed by stat¬ 
ute shall not vitiate an official bond is remedial and 
should be liberally construed.®® The taking of sig¬ 
natures upon blmik forms or papers purporting to 
be bonds does not constitute an official bond.*®® The 
requirement that an officer “give a bond” does not 
necessarily mean th^ he must sign it, or that his 
signature is essential to its validity.®® 

Delivery and approval. An officer's bond becomes 
operative only on delivery,and, where delivery is 
relied on as the basis for induction into office, it 
must be shown that the bond has been approved 
by the proper authority.®^ It has generally been 
held, however, that if the bond is found in the pos¬ 
session of the proper authorities, and the officer en-; 
ters on the performance of his duties, the delivery, 
acceptance, or approval will be regarded as prima 
facie proved.®® The refusal to approve an official. 
bond‘ is justified where the sureties are absent so 
much from the state as to leave their domicile in 
doubt,or where, when questioned,' they refuse to 
answer with respect to their pecuniary condition.®® 
It has been held that a refusal to approve a bond 
may not be attacked in a collateral proceeding.®® 


49. Neb.—^Patterson v. State, sxtpm. 
46 C.J, p SB’S note 31. 

50. Mont.—^Maddox v. Board of 
State Canvassers, 149 P.2d 112, 116 
Mont. i217—State ex rel. Wallace 

V. Callow, 254 p. 187, 78 Mont. 808. 
Statutes as . to. time for flllngr bond 

as mandatory or directory general¬ 
ly see Infra $ 41. 

51. Ohio.—State v, Nash,. 63 N.B. 
83, .65 Ohio. St. 549. 

BfCect of failure to file bond within 
time prescribed by statute see in¬ 
fra § 41. 

82. DeL—‘Pickeringr V. Day, 2 DeLCh. j 
333. 

Mich.—^Toy ex rel. Elliott v. Voelker, 
262 N.W. 881, 273 Mich. 205. 

46 C.J. p 961 note 20. 

53. Mich.—People v. Benfleld, 45 N. 

W. 136. 80 Mich. 266. 

46 O.J. p 961 note 21. 

54. Mich.—^People v. Benfleld, supra. 
Mo;—State v. Teias County Ct, 44 

Mo. 230—^ate r, Churchill, 41 Mo. 
41. 

46 C.J. p 961 note 22, 

65. Cal.—People v. Ross, 38 Cal. 76. 

66. Arh.^—Cower v. Looney, 183 S. 
W.2d 451. 199 Ark. 272. 

Xndivldnsl snxetles 
I'he practice of approving: individ¬ 
ual sureties on an official bond is so 
time honored that statutory authori¬ 
zation is not required or grlyen as it 
is in the case of qorpqrate indem- 
67 C. J.S.—13 


nity companies.—Neff v.. Holley,. W. 
Va., 52 S.E.2d 886. 

Surety company bond 

(1) The act requiring: that bonds 
should be executed by a surety com¬ 
pany authorized to do business in the 
state is .mandatory and does not of¬ 
fend ag:ainst the constitutional pro¬ 
visions . relating? to sureties on' offi¬ 
cial bonds.—Gower v. Looney, 133 S. 
W.2d 451, 199 Ark/ 272. 

(2) T^he purpose of the constitu¬ 
tional amendment providing that any 
surety, bonding:, or guaranty com¬ 
pany, organized for the purpose of 
doing a suiiety or bonding business, 
and authorized to do business in the 
state, may become surety on the 
bonds, of all officers under such reg¬ 
ulations as may be prescribed by 
law, was to allow the legislature to 
provlds the kind of official bonds offi¬ 
cers should give, and not to confer 
any absolute right in an officer to 
give the kind of bond he might desire 
to -’give, and does not prohibit the 
legislature from requiring public 
officers to give bond in surety or 
guaranty companies.—Gower . v. 
Looney, supra. ■ 

Xndenmity-bond • 

(1) Indemnity bond of officer is of- 

flcial, although not required, when 
actually given,—Maryland Casualty 
Go. V. McDiarmld, 157 N.B. 821, 116 
Ohio St. .576. ’ 

(2) Indemnity bond held not an of- 
flcial bond so as to req^e . that .It 

19A 


be mafle payable to the state.— 

Brooke County Ct v. XT. S. Fidelity, 

etc., Co., 105 S.E. 787, 87„ W.Va. 604. 

57. CaL—People v. Smyth, 28 CaJ.“ 

21 . 

46 C.J. p 961 note 24. 

Defects ^ec^g liabilities on bonds 
see infra S§ l>55--r60. 

58. Miss.—^Maryland Casualty Co. v. 
Town of Terry, to iJse of Dubose, 
185 So. 228, 184 Miss. 83. 

59. Ky.—^nnison v. Brook, 4 Ky, 
Op. 840. 

60. Or.—Aslmy v. Maloney, 179 P. 

. 899, 92 Or.,566. 

61. Mont—State v. Callow, 264 P. 

. 187, 78 Mont 308. 

63. • hllss.—^Andrews v. State, 13 So. 
853, 69 Miss. 740. 

46 C.X'p 962 note 34. 

Failure to deliver or approve as af¬ 
fecting liability on bond, see infra 
8 IBS. . . . 

63. OkL—Braught v. State, 179 P. 
769, 17 Qkl.Cr, 1. 

46.C.J; p 962 note 35. 

Presumption of delivery in suits on 
bonds see infra S 176. 

64. Ala.—Ex parte Buckley, 53 

42. ' 

65. Tenn.—^Thomason v. Justices, 3 
. Humphr. 283. . 

66. Mo.rr^Ex parte' Craig, 82 S.W. 
1121, 180 Mo. 590. 

46 O.J. p 982, note 41^ 
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A special law changing the particular officers 
charged with the original duty o£ approving sure¬ 
ties will not be construed to enlarge their power 
and make their action final on the ground that a 
general law giving an appead to the district judge 
was therein repealed.®'^ 

A declaration in an action for damages brought 
against officers for their failure to approve an offi¬ 
cial bond must distinctly allege the facts which 
make the bond good and sufficient®^ 

Record, Where no separate book is kept for 
the recording of official bonds, it has been held 
sufficient that they be recorded in the book of mort¬ 
gages.®® 

§ 40. -New or Additional Bonds 

The legislature has power to change the law with 
respect to official bonds and to exact new and additional 
bonds variant In condition, penalty, obligation, and sure¬ 
ty from those executed under the existing raw under 
which the officer was inducted and held office. 

The legislature has power to change the law 
with respect to official bonds and to exact new and 
additional bonds variant in condition, penalty, obli¬ 
gation, and surety from. those executed, under the 
existing law under which the officer was inducted 
into and held office,’^® but it has been held that the 
courts have no general common-law or statutory 
jurisdiction to require officers to, give new or addi¬ 
tional bonds.7i A statute providing that, where 
certain of the sureties of the bond have removed 
or become insolvent, or some of the sureties peti¬ 
tion for a release, the place of such insufficient or 
released sureties may be supplied by new sureties, 
does not authorize the taking o.f a new surety mere- 

07 . La.—State v. Le Bourgeois, W 
So. *360, 45 La.Aiin. 249. 

68. in. —Kilgore v. Ferguson, 77 lU. 

213. 

60. Lia.—^Lafayette ^Parish School 
Directors v. Judice, 2 So. 792, 69 
La^Aun. 896. 

70. Ala.—^Ex parte Buckley, 53 Ala. 

42. 

71. Va.—'ABCtna Casualty & Surety 
Co. of Hartford, Conn., v. Board of 
Supervisors of Warren County, 168 
S.B. 617. 160 Va.,11. 

78. Mo.—Faust V. Murphy, 18 So. 

862, 71 Mo. 120. 

78. Ala—Ex paite Plowman, 53 Ala. 

440. 

74, Cal.—^People ex irel. Bagshaw v. 

Thompson. 180 P.2d 237, 55 CaL 
App.2d 147. 

Mont—State ex rel., Kagle v. Staf¬ 
ford, 43 P.2d 686, 99 Montr 88. . 

76. Mo.—Corpus Xaxis olted In 
State v. Heath, 132 S.W.2d 1001, 


ly because one of the sureties has died.*^ Where 
the bond of an official is for an insufficient penalty, 
and a new bond is required, the bond thus given 
should show that it is a new security for an ad¬ 
ditional penalty, and not a mere additional security 
for the penalty of the former bond.^® 

§ 41 . -Effect of Failure to Qualify 

A failure to qualify for an office may create a vacancy 
in the office, but it hae been held that. In the absence of 
a statute so providing, a failure to qualify, although it 
may afford cause for forfeiture of thq office, does not 
create a vacancy. 

A failure to qualify for an office may create a 
vacancy in the office,but it has been held that, 
in the absence of a statute so providing, a fail¬ 
ure to qualify, although it may afford cause for 
forfeiture of the office, does not create a vacan- 
and, even though it is irregular and improp¬ 
er to induct one into office without the required 
bond having been given, such a one is legally in 
office and so remains until removed by judicial 
process,*^® and if the oath is taken or the bond filed 
at any time before proceedings are taken to de¬ 
clare a vacancy it is sufficient.'^'^ There is authority 
that, in the absence of a provision expressly de¬ 
claring that the failure to qualify within the time 
specified shall operate ipso facto to vacate the of¬ 
fice, the appointee may qualify, make oath and file 
bond after the statutory time has nm^® unless a 
vacancy has been declared by the proper legal au-^ 
thority,*^® even though there is a statutory pro¬ 
vision that the office shall be forfeited®® or shall 
become vacant®^ on a neglect or refusal to qualify 
within the time prescribed. The same rule,has been 
applied where the statute provides that an officer 

vacates the office, the oath may be 
taken and a bond may be given at 
any time before the term begins.— 
State ex rel. Jones v. Farrar, supra. 
Statutory provisio&s as to time held 
merely directory 

Mo.-~-Corpiis Juris cited in State v. 
Heath, 132 S.W.2d 1001, 1003, 845 
Mo. 226. 

Mont.—State v. CaUow, 264 P. 187, 
78 Mont 30'8. 

Ohio.—State ex rel. Jones v. Farrar, 
66 N’.B.2d 531, 146 Ohio St. 467. 

46 O.J. p 962 note 30. 

79. Ohio.—State ex rel Jones v. 
.Farrar, supra. 

80. Ohio.—State ex rel Jones ▼. 
Farrar, supra. 

81. Mont—^Maddox v. Board of 
State Canvassers, 149 'P.2d 112, 116 
Mont 217. 

Wash.—State ex rel. Austin v. Supe¬ 
rior Court for Whatcom County, 
97 P.^d 171, 2 Wash.2d 46. 

46 O.J. p 968 note 55, 


. 1003, 345 Mo. 2ZB —Corpus Juris 
auoted iu In re Bank of Mt Mori¬ 
ah’s Liquidation, 49 S.W.2d 275, 
276, 2.26 Mo.App. 1230. 

Pa.—Corpus Juris cited iu Bowers v. 

Keitz, 172 A. 707, 708, 815 Pa. 310. 
46 C.J. p 962 note 50. 

76, Mo.—Corpus Juris quoted iu 
In re Baj^ of Mt. Moriah’s Liqui¬ 
dation, 49 S.W.2ai 275, 276, 226 Mo. 
App. 1230. 

N.C.—Worley v. Smith. 81 N.C. 804. 

77, Mo.—Corpus Juris quoted in 
In re Bank of Mt Moriah’s Liqui¬ 
dation, 49 S.W.2d 276, 276. 226 Mo. 
App. 1230. 

N.T.—People v. Watts, 26 N.T.S. 280. 
73 Hun 404. 

78, Ohio.—State ex rel Jones v. Far¬ 
rar, 66 N.E.2d 531, 146 Ohio St 467. 

jStart of term 

Unless a statute expressly declares 
that failure to take oath or to give 
bond by time prescribed ipso facto 
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who fails timely to qualify and to file his bond shall 
ht deemed to refuse such office.®^ 

On the other hand, there is authority that the 
failure to qualify or take the oath of ofiice or file 
the ofiScial bond within the time prescribed re¬ 
sults in an absolute loss of the right to enter on 
the office,and it has been held that a statute pro¬ 
viding that a vacancy shall exist on a failure to 
qualify is self-executing,and the same rule has 
been applied where the statute provides that for 
such a failure the oflRce may be declared forfeited, 
and the ofiSce may not be restored to the intending 
incumbent by^a subsequent execution of the bond^S 
Where a statute provides that the office shall be 
declared vacant, it has been held that the word 
"shall” is directory only and that in any event, eveii 
if mandatory, it is subject to the necessary limitation 
that a proper case must be made out for the exercise 
of the power;^^ It has also been held that, notwith¬ 
standing a statute provides that, if a bond shall not 
be provided within the prescribed time, the ofiSce 
shall be forfeited, where a power having the au¬ 
thority to accept the bond on a subsequent day has 
accepted it, it -is then too late to declare the ofiBce 
vacant.87 A statute providing that no official bond 
shall hereafter be accepted or approved unless the 
sureties shall first have justified their pecuniary 
responsibility does not work a forfeiture of the 
office by the failure of the sureties so to justify.^^ 


Validity of requirement A constitutional provi¬ 
sion that officers shall be removed for willful neg¬ 
lect of duty or misdemeanor only on conviction 
does not prevent the legislature from providing 
that the failure to execute a bond shall work a for¬ 
feiture of the office.^^ 

Additional bond, A bond given within the prop¬ 
er time and approved by the proper officer prevents 
a forfeiture of the office, notwithstanding an addi¬ 
tional bond which the officer was notified to give 
was not filed within the required time.®® 

When officer is not at fault A statute providing 
that the office shall be vacant or. declared vacant 
in case of a failure to qualify within the time pre¬ 
scribed applies only to cases where the officer is 
at fault,and the vacancy will not occur when 
full compliance with the law has been prevented 
by the neglect®^ or the unlawful act or willful re¬ 
fusal®® on the part of some other officer to per¬ 
form a duty imposed on liim with respect to the 
bond. Thus, where an officer has done all that 
he can to comply with the law with respect to 
the giving of a bond, he may not be deprived of 
his right to the office by the unlawful act or will¬ 
ful refusal on the part of another officer to per¬ 
form a duty imposed on him with respect to such 
bond.®^ 


rv. TERM OP OPPIOB, HOLDHTO OVEEi AND VACANCIES 


The phrase “term of office” is one generally used 
to mean the fixed period of time for which the 
office may be held;®® the period designated by the 
constitution or statute as the time during which the 


82,. IlL—cmcasro v. Gage, 95 IXL 698, 
85 Am.R. 182. 

Ohio.—State ex rel. Jones v. Farrar, 
66 N.B.2d 531, 146 Ohio St 46'7. 

83. Ark.—^Boyett v. Cowling, 94 S. 
W. 682, 78 Ark. 494. 

Keb.—State ex rel. Berge v. Lansing, 
64 N.W. 1104, 46 Neb. *514, 85 L.B. 
A. 124. ’ 

84. Ala.—State ex rel. Foster v. 
Rice, 162 So. 292, 230 Ala. 608. 

Oal.—^People v. Perkins, 26 P. 245, 
85 Cal. 609. 

Fla.—State ex rel. Landis v. Bird, 163 
So. 248, 120 Fla. 780. 

^.—Barkley v. Stockdell, 66 S.W.2d 
48, 262 Ky. 1—Cindnnati, etc., R. 
Co. V. Cunditt 179 S.W. 616, 166 
Ky. 694, Ann.Cas.l916C 613. 

46 C.J. p 968 note 68. 

85. Md.—Little V. Schul, 84 A. 649, 
118 Md. 454. 

46 C.J* p 963 note 64* . 


Pa—^In re Nether Providence 
Tp., 64 A. 443, 216 Pa 119. 

87. Ky.—Schuli v. Pflanz, 85 S.W. 

132, 99 Ky. 97.18 Ky.L. *26. 

‘88. Mich.—People v. Benfleld, 46 N. 
W. 135, 80 Mich. 265. 

89. Miss.—Hyde y. Stata 62 Miss. 

666 . 

90. Kan.—^Beeler v. Fenn, 61 P. 284, 
68 Kan. 818. 

91. La—Corpus Jttris unoted in 

State ex rel. Arceneaux v. Breaoix, 
126 So. 283, 286, 169 La 894. 

46 C.J. p 968 note 62. 

92. La—Ooxpiu Juris ftnoted in 

State ex rel. Arceneaux v. Breaux, 
126 Soi 288, 286, 169 La 894. 

46 C.J. p 968 note 68. 

93. La—Corpus Juris 4iioted in 

State ex rel Arceneaux v. Breaux, 

. 126 So. 283, 286, 169 La 894. 

46 C.J. p 968 note 64. 
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94. Okl.—^Braught v. Stata 179 P. 
769, 17 Okl.Cr. 1. 

46 C.J. p 962 note 86. 

95. Cal.—^Boyd v. Huntington, 11 P. 
2d 883, 216 Cal. 473—^People ex rel. 
Bagshaw v. Thonapson, 130 P.2d 
287, 66 Cal.App.2d 147. 

Del.—Corpus Juxis dteA in Collison 

V. State, 2 A.2d 97, 100, 9 W.W. 
Harr. 460, 119 A.L.R. 1422. 

Ky.—MulUns v. Jones, .162 S.W.2d 
761, 290 Ky. 796—City of Owens¬ 
boro V, Hazel, 17 S.W.2d 1031, 1034, 
.. 229 Ky. 762. 

Mo.—Smith v. Pettis County, 186 S. 

W. 2d 283, 846 Mo. 839. 

Mont.—Corpus Juris dw>ted in State 
ex rel. Bonner, (^vemor v. District 
Court of First Judicial Dist. in 
and for Lewis and Clark County, 
206. P.2d 166, 169—State ex reL 
Rusch V. Board of Corners of Tel- 
lowstone County, 191 .P.2d 61S0— 


§ 42. Term of Office 

“Term of office" Is generally the fixed period of time 
for which the office may be held, and “term of office” 
is not synonymous with "tenure.” 


88 . 
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office may be held rather than the time an individual 
holds the office,®® although it is also used to desig¬ 
nate the period for which the office is actually 
held.®7 'Term” and “tenure” are not synonymous 
words,®® although they are sometimes so consid¬ 
ered.®® Tenure of an officer appointed for a fixed 
term is not permanent, although the office may be.^ 
1^0 tenure is acquired by appointment to a “season¬ 
al” position,® or by designation to act for an in¬ 
cumbent who is temporarily incapacitated.® There 
can be no tenure to an office that is legally non¬ 
existent^ 

The constitutional provisions for term and ten¬ 
ure of office may apply to all officers, whether state, 
county, or municipal.® The purpose of a statute 
providing tenure of employment of public employees 

.r 

State ex rel. Sandqulst v. Rogers, 

18 P.2d S17, 98 Mont 365. 

Wash.—^tate ex rel. Henneford v. 

. Telle, 121 P.2d 948. 12 Waah.2d 
434. 

48 C.J. p 963 note G'S. 

90. Wash.-^tate ex reL Henneford 
V, Telle, supra. 

97. Mont.—CorpTU Juris qLtU>ted in 
State ex rel. Bonner, Governor v. 

District Court of First Judicial 
Dist. in and for Lewis and Clark 
County,. .206 P.2d 166, 169. 

46 C.J. p 964 note 67. 

The words “term of olftce** may 
Indicate the statutory period for 
which an officer is elected, hut may 
also mean a period much shorter 
than that for which the particular 
officer was elected, as when his term 
of office may be terminated before 
expiration of ' the statutory period 
for which he was elected, for im¬ 
peachment, resignation or death.— 

Marvel v. Camden County, 57 'A.2d 
465, 137 N.J.Law 47, followed in Cow- 
gill V. Camden County, 67 A.2d 458, 

137 N-XLaw 6i. 

98. Ohio.—State ex rel. Daly v. City 
of Toledo, 60 N.E.2d 838, 142 Ohio 

. : St. 123. 

“Term” and “tenure” compared 

(1) '"Tenure” Is Wght to hold office 
for indefinite time, while “term” de¬ 
notes period of time within fixed 
limits.—State ex reL Daly V. City of 
Toledo, supra. 

(2) "Tenure of ofldce” refers gen-^ 
erally to the right to hold office sub¬ 
ject to Its termination by some con¬ 
tingency such as age Umitatioh, res¬ 
ignation; death, removal, eto.^PeopIe 
ex reL BagshaW v. Thompson, 180 P. 

2d i287,: 55 CalJ^pl).2d 147,- . 

(8) "Termi of office** relates to of¬ 
fice and not to Incumbent, and it is 
^ot to be confused with ^'tenure’ of 
office,** of which, there may , be sev¬ 
eral In one term, and is not afCectedj 
by holding over of an incumbent be- 


is the establishment of increased security for such 
employees,*® and, being in derogation of common 
law, such a statute must be strictly construed.*^ The 
tenure of civil service employees being regulated 
exclusively by constitutional, provisions and the 
laws and regulations enacted pursuant thereto, la¬ 
bor unions have no function which they may dis¬ 
charge in connection with civil service appointees.® 

Probationary period. Under statutes and civil 
service rules so providing, an appointment must be 
for a probationary period;® 

§ 43. -Indefinite Tenure 

Where the term of office Is not fixed by law, the 
officer holds at the will of the appointing power, and 
strictly speakjng has no term of office. 

Cal.—^Brlntle v. Board of Educa¬ 
tion of City of Long Beach, 110 P. 
2d 440, 43 Cal.App.2d 84. 

V. Teadi 39 lT.T.S.2d 
408, 179 Mlsc. 554. 

8. Ohio.—Hagerman v. City of Day- 
ton, 71 N.B.2d 246, 147 Ohio St.’ 
813, 170 A.L.R. 199. 

Mass.—^Tounie v. Doyle, 29 N.B. 
2d 187, 306 Mass. 667, 131 A.L.R. 
379—^McLaughlin v. Callahan, 2,3 
N.E.2d 613, 304 Mass. 27. 

N.T.—Silverman v., Taylor, 63 N.T.S. 

2d 193, 270 App.Dlv. 1040, appeal 
, denied 66 N.T.S.2d 418, 271 App. 
Div. 827, appeal dismissed 72 N.B. 
2d 17, 296 N.Y. 827. 

War veterans 

(1) Provisions of civil service 
statute relating to veterans do not 
exempt veterans from provisions in 
civil service rules requiring ap¬ 
pointees to serve a probationary pe¬ 
riod.—'Tounie v. Doyle, 29 N.E.2d 187, 
306 Mass. 667, 131 A,L.R. 879. , 

C2) The constitution providing 
that preference be given to disabled 
veterans in appointments in civil 
service of the state does not exempt 
them from demonstrating their mer¬ 
it and fitness during a probationary 
period.—Silverman v. Taylor, 63 
T.S.2d 198, 270 App.Div. 1040. appeal 
denied. 66. N.T.S.2d 418, 271 App.Div. 
827, appeal dismissed 72 N.E.2d, 17, 
29-6 N.T. 827. 

(.3) A disabled veteran of Spanish 
American Wax. was required to serve 
a probationary term to enable ap¬ 
pointing officer or commission to de¬ 
termine ^his merit and fitness, since 
constitutional pro vision., giving pref¬ 
erence to honorably discharged sol¬ 
diers does not exempt such appli¬ 
cants from obligation of serving pro¬ 
bationary period as, provided by en¬ 
forcement laws, unless they, are vet¬ 
erans of the Civil War.—Losee v. 
Wallace, 18 K'.Y.S.2d 16, 259 App.Div. 
722, appeal denied 19 N.T.S.2d 771, 
259 App.Div. 817; 


yond expiration of term.—Oorpus Ju¬ 
ris cited in Holbrook Vk Board of Di¬ 
rectors of Imperial Irr. Dist., 64 P. 
2d 436. 481, 8 Cal.2d 168—46 C.J. P 
963 note 66 [b]. 

(«Teuiixe in oflloe” means right to 
perform duties and receive emolu¬ 
ments thereof, and, as used in stat¬ 
ute providing that tenure of officers 
in classified service shall be during 
good behavior and efficient service, 
must be presumed to have been used 
by general assembly deliberately in 
sense of right to hold office for in¬ 
definite time.—State ex rel. Daly v. 
City of Toledo, 50 N.B.2d 383, 142 
Ohio St m. 

Acquisition of tenure 
One who took and passed a com¬ 
petitive civil service examination for 
position of tax clerk was duly ap¬ 
pointed to such position in county 
treasurer’s office, and faithfully per¬ 
formed the duties thereof, acquired 
a .right . under the constitution to 
hold the position subject to disci¬ 
pline, suspension, or removal under 
laws operating alike on other em¬ 
ployees similarly situated.—State ex 
rel. Townsend v. Beming, 19 N.B.2d 
155, 135 Ohio St 81. 

99. Cal.—^People ex rel. Bagshaw v. 
Thompson, 130 P.2d 287, 65 Cal. 
App.2d 147. 

1. Md.—laecht V. Crook, 40 A.2d 673. 

. 184 Md. 16. 

2. CaL—Murray v. Civil Service 
Commission of San Diego County, 
70 P.2d -eOe, 22 Cal.App.2d 304. 

3. N.J.—McBride v. Bloy, 176. A. 
675, 18 N.J.Misc. 136, 

A N.J.—Van Brookhoven v. Kenne¬ 
dy. 14 A.2d 789, 125 ;N.J.Law 178. 
affirmed 17 .A.2d 152, 126 N.,J.Law 
507. 

5. Pa-TT-Finley v. McNair, 176 . A. 10, 
.817PA87;8i 

6 . N;T:^Blocfc V. Tead, 89 N.T.S.2d 
403, 179 Misc. 554. 
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7. 


N.T.—Block 


9. 
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Where the term of oflSce is not fixed by law, the 
ofiScer is regarded as holding at the will of the ap¬ 
pointing power,even though the appointing pow¬ 
er attempts to fix a definite tenn,ii which it may 
do;^^ and an officer removable at the pleasure 
of the appointing power has, in the strict mean¬ 
ing of the word, no “term” of office.i^ A consti¬ 
tutional provision limiting the duration of office 
during the pleasure of the authority making the 
appointment applies only where the authority is 
contiriuous.^^ Where the constitution does not 
require the legislature in the creation of statutory 
offices to prescribe fixed and definite terms for their 
occupancy, there is no constitutional inhibition 
against creation of an office to be held during the 
pleasure of the appointing power.^^ A constitu¬ 
tional provision, that terms of office not fixed by 
the constitution shall not exceed a specified time 
does not enlarge the duration of an office held at 
the pleasure of the executive.^® 

During good bSicsvior, Where an office is cre¬ 
ated by a statute, the term of which is fixed by the 
constitution to be during good behavior, the officer 
holds only as long as the statute remains in force.^*^ 

§ 44. Fixing Md Establishment of 

Tenh 

a. In general 


10. Ark,—Smith v-. Sullivan, SI S.W. 
2d 9^2, 190 Ark. S69—meelis v. 
Franks, 72 S.W.2d 231, 189 Ark. 
373—McGreffor v, Cain, 22 S.W.2d 
393, 180 Ark. 746. 

HI.—^Anderson v. City of Jackson¬ 
ville. 41 N.F.2d 966, 380: Ill. 44. 
Mont.—Ck>rpti8 JvuAb quoted in State 
ex rel. Bonner, Governor v. Dis¬ 
trict Court of First Judicial Diet. 
In and for Lewis and Clark County, 
206 P-2d 166, 169. 

N.T.—Lynch v. OXeary, 2 N.T.S.2d 
(588, 166 Misc. 567. 

N.C.—Kinsland v. Mackey, 8 S.F.2d 
698, 217 N.C. 608. 

S.C.—State ex rel. Williamsori v. 
Wannamaker, 48 S.R2d 601, 213 
S.C. 1. 

Tenn.—Southern Ry. Co. v. Hamilton 
County, 188 S.W.2d 770, 24 Tenn. 
App. 82. 

46 C.J. p 964 note 68. 

11. Mont.—Ck>rpiis JvoAm quoted in 
State ex reL Bonner, Gtovempf v. 
District Court of First Judicial 
Dist. in and for Lewis and Clark 
County, 206 P.2d 166, 169. 

46 C.J. p 964 note 69. 

12. Ark.—Smith v. Sulli*^, 81 S.W. 
2d 922, 190 Ark. 869—'’Wheelis ■ v. 
Franks, 72 S.W.2d 231, 189 Ark. 

.373. 

la. Ky. —City of Owensboro v. i^tov 


b. Power to fix or establish 

c. Construction and validity of enact¬ 

ments 

a. In G^eneral 

The question whether a fixed term of office exists 
depends on the law creating the office. 

The question whether a public officer has a fixed 
term of office can be determined only by reference 
to the law creating the office but a term of office 
may be fixed by law, although not so stated in ex¬ 
press terms by the statute, where such a result 
is properly inferred from the construction of the 
statute as a whole.^^ Where the office is to be filled 
by one authority’ and the duration of the term is 
to be determined by another, the declaration of 
such duration must be made before the office is 
filled, so that each authority may have its legiti¬ 
mate exercise.^Where the constitution author¬ 
izes the legislature to fix the term of an elective 
office, it contemplates the exercise of such authority 
prior to an election.^! 

Designation hy voters. Although an attempted 
designation of the term on election ballots is inac¬ 
curate, the intention of the voters may be given 
effect where apparent.22 

Allotment of long and short terms. Where offi¬ 
cers are elected at the same time to fill terms of 

La,—State v. Crozat, 8 La.Ann. 
295. 

17. Ky.—Bruce v. Fox, 1 Dana 447. 
18: Fla.—Corpus Juris quoted iu 

State V. Bloodworth, 184 So. 1, 6, 
134 Fla. 369. 

Ely.—Shanks v. Howes, 283 S.W. 966, 
214 Ky. 613. 

18. Cal.—Corpus Juris cited in Boyd 
V. Huntingrton. 11 P.2d 388, 385, 216 
Cal, 473. 

Fla.—Corpus Juris quoted iu State v. 
Bloodworth, 184 So. 1, 6, 134 Fla. 
369. 

46 C.J. p 964 note 76. 

ao. Fla.—Corpus Juris quoted, iu 
State V. Bloodworth, 184 So. 1, 6, 
134 Fla. 369. 

N.T.—^People V. Foley, 48 N.E. 171, 
148 N.T. 677. 

21. N.T.—^People v. Palmer, 47 N.BJ. 
1084, 154 N.T, 188. 

FuhUo policy requires that elective 
officer's term of office shall be fixed 
before eleptlon.—Wlngrate v. Flynn, 
249 N.T.S.". 861, 189 Misc. 779, af¬ 
firmed 260 N.T.S. 917, 233 App.Div. 
786, afiarmed 177 N.B. 196, 266 N.T. 
690. 

82, W.Va.—Alley v. Musick, 70 S;B; 
124, 68 W.Va. 628, Ann.Cas.l9i2B 
419, 


zel, 17 S,W-2d 1031, 229 Ky. 762— 
Kratzer v. Commonwealth, 16 S.W. 
2d 473, 2.28 Ky. 684. 

Mont.—Corpus Juris quoted iu State 
ex rel. Bonner, Governor, v. Dis¬ 
trict Court of First Judicial Dist. 
in and for Lewis and Clark County, 
206 P.2d 166, 169. 

46 C.J. p 964 note 71. 

14. N.T, —Morris v. Cashmore, 3 N. 
T.S.2d 624, 263 App.Div. 657, fol¬ 
lowed in Cashmore v. Morris, 3 N, 
T.a2d 638, 263 App.Div. 666, af¬ 
firmed 17 N.B;2d 144, 278 N.T. 732, 
affirmed 17 N.E.2d 148, 278 N.T. 
730. 

16. DeL—Collison. v. State ex rel. 
Green, 2 A.2d 97, 9 W.W.Harr. 460, 
119 A.L 1 .R. 1422, 

Deflalte term with power of removal 
Generally, where thie term of a 
statutory office has beeu defined as 
for a definite number of years with 
a provision for removal by the ap¬ 
pointing* power before the expire 
tlon of the named period^ the two 
provisions, when resud and construed 
together, as they must be, result 
in the conclusion that the term Is an 
indefinite one, to be held during the 
pleasure of the . appointing power, 
but ending in any event not later 
than the si>ecified number of years.— 
Collison State ex''ret. Groen, supra. 
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varying length, and the statute indicates no method 
of determining which officers are elected for the 
longer term, the fact that one of the officers re¬ 
ceives a larger number of votes does not entitle 
him to the longer period,28 and it has been held that 
an agreement between the officers is a proper meth¬ 
od of deciding the question.^^ Where such an am¬ 
biguity arises in the appointment of several officers 
at the same time, the records in the office of the 
appointing power and the commissions issued to 
the appointees may be looked to in determining the 
terms of the respective officers.26 

b. Power to Fix or Establisih 

Unless the term of office Is fixed by the constitution, 
the legislature may fix It, particularly where it has the 
power to create the office. 

In the absence of constitutional restrictions, the 
legislature having the power to create an office 
may fix the term thereof,26 or may fix the term of 
an office created by the constitution without pro¬ 
vision for its term,27 and it is the duty of the legr 
islature to do so where the constitution contem¬ 
plates that a term of office should be fixed.28 In 
the absence of any constitutional limitation, the 
legislature may make the term of an office created 
by it long or short, except that it cannot extend the 
tenure beyond good behavior.29 If, however, the 
constitution fixes the term of office, the legislature 
cannot fix a different tenn.30 Where the legislature 
in creating an office has not fixed the term thereof, 
it may be fixed by the appointing ppwer.81 

Commencement of term. Where not fixed by the 


constitution, the legislature has the power to fix 
the commencement of terms of office.82 Where a 
statute creates an office and prescribes the length 
of the term, with no date for the beginning or end¬ 
ing thereof, and designates the appointing power, 
the appointing power may fix not only the com¬ 
mencement of the term, but the end thereof,’83 
and it can say in the first instance that the term 
shall begin on a certain date, or it can say that the 
appointment is made under the law, with the under¬ 
standing that it shall end on a certain day.3^ 

c. Construction and Validity of Enactments 

Statutes creating offices and fixing the terms there¬ 
of will be 80 construed as to render them consistent 
with constitutional provisions where possible. 

A statute creating an office and fixing its term 
will he so construed as to render it consistent with 
the provisions, if any, of the constitution, where 
possible.35 If the legislature provides for a longer 
term than is permitted by the constitution, the act 
is ordinarily held to be valid as* to the term per¬ 
mitted by the constitution, and void only as to the 
excess,3 3 although there is authority holding it 
void in toto,37 or that the office is held only during 
the pleasure of the appointing power.38 Where the 
term of an office is fixed by law, and the appointing 
power attempts to designate a different term, the 
attempted extension or limitation will be disregard¬ 
ed as surplusage,3 9 and an appointee’s acceptance 
under such an appointment will not estop him from 
claiming the entire term.**® If the language of a 
statute or constitutional provision specifying the 
term of office of an official is ambiguous, the inter- 


23. Ky.—Gilbert v. Lucas, 107 S.W. 
751, 82 Ky.L. 979. 

24. Ky.—Gilbert v. Lucas, supra. 

25. Kan.—^Lease v. Claris 46 P. 1002, 
55 Kaa. '621. 

23. U.S.—Hifirgrinbotbam t. City of 
Baton Kouge, La., 69 S.Ct. 705, 306 
685, 88 L.Ed. 968, rebearing 
denied 59 S.Ct. 831, 307 . U.S. 649, 
83 L.Ed. 1529. 

Arlz.-—Corpus Juris cited iu Barrows 
V. Garvey, 198 P.2d 918, 914, 67 
Arlz. 202. 

Hi—People ex rel. Jonas v. Schlae- 
ger, 45 N.B.2d 30, 881 Ul. 146. 

Mass.—;-Nlcbols v. Commissioner pf 
Public Welfare, 40 N.B.2d 276, 811 
Mciss. 125. 

46 C.J. p 964 note 78. 

27. Mass.—Attorney General v. 

Tufts, 181 N.B. 573, 132 N.B. 322, 
239 Masa 458, 17 AL.Il. 274. 

08. Tenn,—^Parmer v. Wiseman; 161 
S.W.2d 1085, 177 Tenn. 678. 

29. Del.—Collison v. State ex rei 
Green, 2 A2d 97, 9 W.W.Harr. I 
460, 119 AL.R. 1421 


3a N.T.—Carey v. Cruise, 168 N.B. 

316, .246 N.T. 287. 

46 C.J. p 965 note 80. 

OItU service statute 
The act establishing a civil service 
system for employees of a county 
which excludes from classified civil 
service officers in the true sense of 
the word and provides civil service 
for employees only is not violative 
of constitutional provision against 
the creation of any office, the term 
of which sha.ll be longer than four 
years.—Shad v. Be Witt, 27 So.2d 
517, 168 Pla. 27. 

3L Tenn.—State v. WUUford, 58 S. 
W. 295, 104 Tenn. -tOl 

82. Ind.—^Robinson v. Moser, 179 N. 
B. 270, 203 Ind. 66. 

Mont—Corpus Juris guoted in State 
ex rel. Bonner, Governor, v. Dis¬ 
trict Court of First Judicial Dist 
in and for Lewis and Clark Coun¬ 
ty, 206 P.2d 166,167. 

46 C.J. p 96S note 83. 

33. Mo.—Sta^te V. Williams, 121 S. 


W. 64, 222 Mo. 268, 17 AnmCas. 
1006. 

34. Mo.—State v. Williams, supra. 

35. Tenn.—^Parmer v. Wiseman, 161 
S.W.2d 1086, 177 Tenn. 678. 

46 C.J. p 965 note 86. 
aa Pla.—Corpus Juris cited in State 
V. Green, 144 So. 681, 688, 107 Pla 
336. 

Mo.—Corpus Juris quoted in State 
V. Loesch, 169 S.W.2d 676, 677, 860 
Mo. 989. 

46 CJ. P 966 note 87. 

37- Ind.—Indianapolis Brewing Co. 
V. Claypool, 48 N.B. 228, 149 Ind. 
193. 

33. Kan.—State v. Bismarck Drain. 
Dist No. 1, 171 P. 634, 102 Kan. 
676. 

46 C.J. p 965 note 89. 

39. Ala—Clark v. State, 69 So. 269, 
177 Ala 188; 

Cal.—Corpus Juris dted in Boyd v. 
Huntington, 11 P.2d 883, 216 Cal. 
473. 

4a Ala—Clark v« State, 69 So. 269, 
177 Ala 188. , . 
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pretation which limits the term to the shortest time 
will be adopted.^1 

A statute creating a commission to perform a 
particular task, the functions of which will cease 
when the task is performed, is not invalid because 
it fails to fix the term of office of the commission¬ 
ers nor does it violate a constitutional provision 
limiting the terms of officers since the constitu¬ 
tional restriction will be read into the act^s 

A prior enactment relative to the term of office 
must give way to a later provision with which it is 
in conflict, notwithstanding such first act is brought 
forward without a change in a revision of the 
laws.^ 

§ 45. - Commencement of Term 

The term of office begins from the time, If any, fixed 
by law or, where no time Is fixed, on the day of election 
or the date of appointment. 

The term of office begins from the time, if any, 
fixed by law,^5 not necessarily from the date of 
appointment^® or qualification.^’^ Where the office 
is newly created, the term begins when the office 
is first filled.^® The appointing power may fix the 
beginning of the term of the first appointee, and 
subsequent terms must conform to such beginning.^® 
The general rule is that, where no time is fixed by 
the constitution or statute, the term begins, in the 
case of elective offices, on the day of election,®® 


and, in the case of appointive oflSces, on the date 
of appointment,®-*- but it is only where the con¬ 
stitution or statute fails to prescribe when the 
term of office shall begin that it begins on election 
or appointment.®® 

Commission. Since an elective officer has title 
to his office from the people, not from the executive 
commission or other formality, his term may be¬ 
gin, notwithstanding his failure to receive a com¬ 
mission.®® 

Recess appointments. Where an appointment 
made by the executive is subject to confirmation by 
a legislative body, an appointment by the execu¬ 
tive on the expiration of the term of the incumbent, 
during a recess of the legislative body, is subject 
only to the approval of such body and, when con¬ 
firmed, the term begins at the time of the appoint¬ 
ment®^ 

§ 46. — Duration and Expiration of Term 

The duration and expiration of a term of office de¬ 
pend on the constitutional or statutory provisions under 
which the office was created, or on the term of office of 
the appointing authority. 

Any elective or appointive officer, properly qual¬ 
ified and serving, is such an officer until removed 
or the office becomes vacant by operation of law,®® 
Where, under a constitutional provision, the offi¬ 
cial year commences and all offices terminate on 


41. Cal.—Ag-geler v. Dominsruez, 19 
P.2d 241, 217 Cal. 429. 

Mich.—Ghamski v. Cowan, 284 N.W. 
711, 288 Mich. 238—CorpiiB JvlOm 
q.Tioted in LoWrie v. Brennan, 276 
N.W. 900, 901, SOS Mich. 63. 
Mont.-^oxpti8 Jnzls gnoted in State 
ex rel. Bonner, Gtovemor, v. Dis¬ 
trict Court of First Judicial Diet, 
in and for Lewis and Clark Coun¬ 
ty, 206 P.2d 166, 176. 

Tex.— 7 Dobklns v. Beece, Civ.App., 17 
S.‘VV.2d 81, error refused. 

46 C.J. p 965 note 92. 

42- Ky.—Cralff v. O^Rear, 251 S.W. 
828, 199 Ky. 658. - 

43. Tex.—Giaxrett v. Limestone 

•County Comrs. Ct, Clv.App., 280 
S.W. 1010. 

44. Okl.—^Burford v. Lincoln Coun¬ 
ty, 162 P. 780, 63 Okl. 42. 

45. Ark.—^Bruce v. Matlock, 111 S. 
W. 990, 86 Ark. 666. 

Ga.—^Bennett v. State Public Serv. 
Commn., 127 S.B. 612, 160 Ga. 
189. 

46 C.J. p 965 note 1. 

43. Ark.—^Bruce v, Matlock, 111 S. 

'W. 990, 86 Ark. .655. 

46 C.J. p 966 pote 2. 

47. Ill.—^People v. Sweitzer, 117 .N.B. 
626, 280 IIL 436. 


48. Fla.—State ex rel. Hodges v. 

Amos, 133 So. 623, 101 Fla. 114. 
48. Qa.—^Talmadge v. Cordell, 146 
S.D. 467, 167 Ga. 594, followed in 
Talmadge v. McRae, 146 S.B. 472, 
167 Ga 601, Talmadge v. McDon¬ 
ald, 146 S.B. 472,^167 Ga 601, Tal¬ 
madge V. Myers, 146 S.B. 472, 167 
Ga 600 and Talmadge v. Seymour, 
146. S.B. 478, 167 Ga 601. 

All 8Ub8egueii.t terms of office 
necessarily have reference to such 
initial period, and each term com¬ 
mences at end of preceding term.— 
Brown ex rel. Gray v. Quintilian, 
184 A. 382, 121 Conn. 300. 

50. La—Corpus Jtiris cited iu State 
ex rel. Sanchez v, Dixon, App., 4 
So.2d 691, followed in State ex rel. 
Sanchez v. Alien, 4 So.2d 602 and 
State ex reL Sanchez v. Klelnpeter, 
4 So.2d 602, 

46 C.J. p 966 note 4. 

5L Cal.—Corpus Juris cited iu Peo¬ 
ple v. Morris, 106 P.2d 635, 637, 
41 CaL2d 430. 

Iia—Corpus Juris dted lu State ex 
rel. Sanchez v. Dixon, App., 4 So. 2d 
691, 695, followed in State ex rel. 
Sanchez v. Alien, 4 So.2d 602, and 
State ex reL Sanchez v. Hleinpeter, 
4 So.2d 602. 

46 C.J. p 966 note 6. 
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GivU service appointmeut 
Ohio.—State ex rel. Hoornstra v. At¬ 
kinson, 27 N.SL2d 249, 186 Ohio 
St. 569. 

Original or succeeding appointmeuts 
V^ere no time is fbced for begin¬ 
ning of term of public office, term of 
appointee begins on date of ap¬ 
pointment and new term does hot 
commence until new incumbent is 
appointed.—^People ex rel. Smith v. 
Kenyon, 271 N.T.S. 989, 241. App. 
Div. 177, affirmed 198 H.B. 809, 265 
N.T. 687. 

63. Conn.—Corpus Juris dted iu 
Brown ex ret Gray v. Quintilian, 
184 A. 382, 121 Conn. 300. 
N.T.—Whitney v. Patrick, 120 N.Y. 
S. 550, 64 Misc. 191, affirmed 120 
N.Y.S. 1161, 184. App.Dlv. 988. 

63. Tenn.T—State v, Malone, 174 S. 
W. 257, 131 Tenn. 149. 

54, CaL—People v. Addison, 10 Cal. 

1—^People v. Mizner, 7 Cal. 619. 
La.—Shepherd v. Haralson, 16 La. 
Ann. 134. 

Md.—^Dyer v. Bayne, 64 Md. 87. 

65. Ohio.—Village of Newcomers- 
town V. State, 178 N.B. 809, 36 Ohio 
App. 484. 
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a day fixed, strictly speaking, outgoing officers do 
not pass out of office until the close of such day 
unless their successors qualify at some time during 
the day;^® but such holding-over officers, pending 
the qualifications of the new officials, are limited in 
jurisdiction on that day to the closing up of old 
business and to nmtters of necessity.57 All busi¬ 
ness which naturally belongs to the first day of 
the . official year is within the jurisdiction of the 
incoming officials, although there may be some de¬ 
lay during the day in qualifying and assuming offi¬ 
cial duties.^8 

Where the term of office is fixed, by law simply 
as for a period of time and no particular date is 
established for the beginning or ending of the 
term, each incumbent takes a term running from 
the date of his appointment equal in duration to 
the period of time fixed and a new term does 
not commence on the determination of the pre¬ 
ceding term until the appointment of a new in¬ 
cumbent, or the appointment of the person in office 
to a new term.®® Where an officer succeeds him- 
sdf, the terms of office are separate and distinct.®^ 
Where an officer is entitled to hold for a certain 
period from a certain date, the fact that his pre¬ 
decessor would not surrender the office to him 
^ until a later date does not extend the term of his 
office beyond the pre^ribed period.®^ There is 
no, distinction between the rules governing the 
expiration of a term of office, the duration of which 
is fixed by statute, and one whose duration is fixed 
by the appointment itself.®® At common law an 
appointing power cannot give an appointee a ten- 
. ure of office beyond that of the appointing power.'®^ 
A statute wi'll not be construed as providing a life 
tenure for public officers unless the intention of 
the legislature is so evident as to pennit of no 
doubt.®® 


Extension of statute. Where a law providing for 
the appointment of officers by the governor and 
limited to a period of years is continued by a sub¬ 
sequent law for a further period, in the absence 
of an indication to the contrary, the commissions 
of officers continue only for the time to which the 
law was originally limited.®® 

Lifetime, or change in personnel of board. 
Where appointments at pleasure are to be made 
by a board, the tenure of the incumbent is not ter¬ 
minated by a change in the personnel of the 
board ;®7 but on the abolition of the board, with¬ 
out a saving clause as to its appointments, the au¬ 
thority of those persons who merely hold office 
during its pleasure ceases.®® It has, however, been 
held that, where a statute provides that. a board, 
on organization, may employ, a secretary, the term 
of one so appointed is "fixed by law,*’ although 
not so expressly stated in the statute,®® although 
the term of such an appointee is limited to the 
life of the board which appointed him.70 

§ 47. -Change of Term 

a. In general 

b. Elective offices 

c. Provisions for holding over 

d. Officers within constitutional and stat¬ 

utory provisions 

a. In General 

A term of office may be changed by constitutional 
arnendment, or. In a proper case, by legislative enactment. 

A change of term of an office may be made by 
the people in the state constitution,'^! and the leg¬ 
islature may change the teim of an office even 
during the term of an incumbent,'^'® and even though 
the power to appoint is given by the constitution 


56. Hixin.—State v/ McIntosh, 122 
N.W. 462, 126 N.W. 1186, 109 Minn. 
18. 

: 57. Minn.—State v. McIntosh, supra. 
46 CJ. P 966 note 11. 

58. Minn.-—State v. McIntosh, supra. 
58. CSsd.—People v. Nickel, 100 !p. 

1075, 9, Cal.App. 783. 

N.T.—^People ex rel. Smith v. ’ Ken¬ 
yon. 271 N.T.S. 939, 241 App.Biy. 
177, affirmed 198 N.B. 309, 265 N.T. 
537. 

60. N.T.—^People, ex rel. Smith Vi 
Kenyon, supra. 

46 C.J. p 966 note 14. 

61. N.J.—West Bergen Trust Co. v. 

XT. .S, JWdelity & Guaranty Co., 12 
A.2a 377, 127 N.J.Kq. 228, affirmed 
17 A.2d 172, 128 N.J.Bd. 479. , 

• 68. md.—^Russell v. State, 87 N.B. 
IS, 171 Ind. 623. - . 


63. Colo.—Walsh v. People, 211 F. 
646, 72 Colo, 406. 

64. Mass.—Opinion of the Justiceb, 
175 N.E. 644, 276 Mass. . 676. 

N.J.—Skladzien v. Board of Bduca^ 
tion of City of Bayonne, 178 A. 
600, 12 N.J.MisCi '602. affirmed 178 
A, 798, 115 N.J.Law 208. 

66. TJ.S.—De Castro v. Board of 
Corners of San Juan, C-C.A.PueTto 
Rico, 136 F.2d 419, affirmed 64 S.Ct 
1121, 822 U.S. 461, 88 L.Bd. 1884. 

66. Pa,—Commonwealth , v. Suther¬ 
land, 3 Serg. & R. 146. 

67. lQwa»—Coxpug Jtxxlm uiu>ted In 
In re Kilby’s Adaption, .298 N.W. 
829, 230 Iowa 567. 

46 C.J. p 966.note 18. 

68. Neb.—State v. Board of Public 
Lands, etc., 7 Neb. 42. 

69. N.J.—Burgan v. State CiV. Serv. 
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Commn., 86 A. 929, 84 N,J.Xiaw 
219. 

70., Ala.—Corpus Juris dted in 
Roberts v. State, 163 So. 432, 433. 

46 C.J. p 966 note 21. 

71. N.T.—CanteUne v. McClellan, 26 
N.EJ.2d 972, 282 N.T. 166. 

78.. Ala.—Walker County v. Barnett, 
24 So.2d 666, 247 Ala. 418. 

Ariz.—^Barrows v. Garvey, 193 P.2d 
918, 67 Ariz. 202. 

IlL—^Malloy v; City of Chicago, 16 N. 
B.2d 861,' 369 m. 97—Groves v. 
Board of Education of Chicago, 10 
N.B.2d 403, 367 Ill. 91. 

Ind.—^kogers v. Calumet Nat. Bapk 
of Hammond^ 12 N.B.2d 261, 218 
Ind. 676. > 

Mass.—Cullen v. Mayor of City of 
Newton, 32 N.B.2d 201, 308 Mass. 
678—Williams v* City of New Bed- 
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to a local authority,tmless the constitution fixes 
the duration of the termJ^ A term fixed by stat¬ 
ute cannot be changed by the appointing power.^5 
An incorrect statement as to the term in a ballot, 
or commission of appointment,*^7 or an official 
•bond'7^ wili not change the term from that which 
has been prescribed by statute with respect to the 
office. Statutes will not be construed to change 
the terms of incumbent officers unless the intent 
is plainly and clearly expressed.'^^ 

b. Elective Offices 

The term of an elective office may be changed by 
constitutional amendment, even though the legislature 
may be prohibited from changing It; but,, where not pro¬ 
hibited, changes may be made, by the legislature.. 

A constitutional provision that ‘ no law shaO 
change the term of any officer after his. election 
does not exclude a change by constitutional amend- 
rnent.^®. Such a provision, while it is an inhibition 
against the legislature extending the term for which 
an officer is elected after the election of such an 
officer,8i even though the length of such term is not 
provided for by the constitution,82 does not affect 
the right of the legislature, otherwise not prohibited 
from increasing or diminishing the term of office 

ford, 21 N.S.2d 265, 803 Hass. 

213. 

Mont.—State ex rel. O'Connell v. 

Duncan, 88 P.2d 78, 108 Mont 141. 

N.T.—Burke v. Kem, 88 N.B.2d 600, 

.287 N.T. 203—People ex rel. Swe¬ 
eney V. Mischler, 228 N.T.S. 675, 

132 Misc. 13. , 

N.C.—^Penny v. Salmon, 7 €.B.2d 659, 

217 N.C. 276. 

Pa.—Suermann v. 

645, 327 Pa. 190. 

S.C.—Ward v. Waters, 192 S.B. 410, 

184 S.O. 363. - 

Tex.—Oorpna Juris cited la Pop- 
.ham V. Patterson, 61 S.W.2d 680, 

683, 121 Tex. 616. 

TTtah.-;--State' ex rel. Hammond v. 

Maxdeldi 132 P.2d 660, 103 Utah 

1 . 

46 C.J. p 966 note 22. 
cniaaje in jood faith 
. If the le^slative shorteninsr of the 
term of an office is required.to fit in¬ 
to a bona fide scheme of reorg^za- 
tiou In order to consolidate offices 
under one officer or set of officers to 
take over the duties of another office 
for the sake of economy or efficiency, 
such shortehing of the term is con- 
stitutlonaLl.;^tate ei; ret Hammond 
V. Maxfleld, supra.. 

73- N.T.—People v. Batchelor, 22 
..N.T. 128;: 

74. Ariz.—^Barrows v. Gajvey,- 193 
P.2d 913, -67 Ariz. 202. 

<6 aJ.JP 96Z'hote24. 

7B. Ariz.—^Perkins v. Hughes, 91 P. 

2d 261, 63 Aria. 623. . ' 


of public officers where the enactment is before 
the election of the officers.®^ 

It is generally held that, where the legislature 
has power to fix the commencement of the term, 
it may, for the purpose of securing uniformity 
in official terms, postpone an election for a reason¬ 
able time,®^ so long as it does not thereby deprive 
the offices of their elective character ;®'5 and such 
a provision is not a violation of a constitutional 
provision that the terms of officers shall not be 
extended during their incumbency,®® or of a con* 
stitutional provision that the legislature shall not 
create any office, the tenure of which shall be 
longer than a prescribed number of years,®7. al¬ 
though it has been held that, where the incum¬ 
bent’s term expires before a general election at 
which a successor to such office could be elected, 
the legislature cannot postpone an election until 
after such term.®® Where a constitutional provi¬ 
sion requiring an election in a certain year per¬ 
mits but one of two plans to be adopted by means 
of which effect can be given to it, one of which will 
limit the terms of officers to be elected and the 
other will extend the terms of the present incum¬ 
bents, it may be implied that discretion was given 

and increased his salary, the act 
did not violate provision of the con¬ 
stitution that no office to which a 
person has been elected shall be 
abolished, or the term of the office 
shortened or lengthened by local or 
special bill during term for which 
such person was elected,, imless there 
has been a vote of approval .>y the 
people.—^Mulling v. Houlihan, 56 <8.^ 
2a 160, 206 Ga. 785. 

81. N.T.—^People v. - McKinney, 52 
N.T. 374.' 

46 C.J. p 967 note 82. 

88, Neb.—State v. Plasters, 105 N. 

W. 1092, 74 Neb. 652, 8 L.R.A.,N.S., 

. 887, 13 Ann.Cas. 164. 

46 C.j, p 967 note 38. 

83. Okl.—Allison v. Massey, 235 P. 
192, 108 Okl. 140. 

84. Ind.—Spencer v* Knight, 98 N.B. 
342, 177 Ind. 664. 

46 C.J. p 967 note 86. 

85. Elan.—Wilson v. Clark, 65 p. 
706, 63 Kan. 606. 

Minn.—^Jordan v. Bailey, 83 N.W. 778, 

. 37 Minn, 174. 

86. * Colo.—SIpe y. People, 56 P. 671, 
26 Colo. 127. 

46 C.J. P 967 note 38. . . 

87.. Ind.—State v. Menaugh, '61 NJB. 
117, 367, 151 Ind. 260, 43 L«aEl.A. 
408, 418. 

46 C.J. p 967 note 89. 

88. Ind.—State ex rel. MidiUeton y. 
"Scott Circuit Court of Scott Coun¬ 
ty, 17 N.B.2d 464, 214 Ind. 643. ‘ 


Hadley, 193 A. 


Conn.—State ex rel. McCarthy v. 

Watson, 46 A.2d 716, 132 Conn. 618 
—^Brown ex rel. Gray v. Quintilian, 

184 A.. 382, 121 Conn. 300. 

Ga.—Stephenson v, Powell, 160 S.B. 

641, 169 Ga. 406. 

46 C.J. p 967 note 26. 

ZTeither waiver nor estoppel haa 
application to a case involving 
right of public officer to title and 
emoluments of office. Where salary or 
tenure of office is fixed by statute.— 

Sullivan v. Taylor, 18. N.E.2d 631, 

279 N.T. 364. 

78. N.T.—People v. Case, 19 N.T.S. 

626, 64 Him 636. 

Pa.—Commonwealth v. Murphy, 84 
A. 1100. 286 Pa. 608. 

77. Ind.—State v. Chapin, ll NJBJ. 

317, no Ind. .272. 

S.C.—State V. Jeter, 12 S.O.L. 238. 

78. Ga.—Shaw v. Macon, 21 Ga 280, 

79. Ga—Ooxpns Juris quoted In 
Duffey V. Key, 162 S.B. 123, 124, 174 

: Ga 40. 

N.D.—Corpus Juris otted in State v. 

Light, 281, N.W. 777, 779, 68 N.D. 

513. 

46 C.J. P 967 note SO. 

80c‘. Mont,—rState v.’ Cooney, 225 P. 

1007, 70 Mont 865—State v. Silver 
Bow County, 87 P. .460, .34 Mont 
426. ■ . . . , , ' ■ 

Particiilar statuses construed 
Where amendatory act although 
classifying associate Judge' of the 
munlclpiea Murt as a Junior judje, 
did not affect the term of his office J 46 C.J. p 967 note 40* 
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to the legislature to select between the two plans 
and adopt the one which will extend the terms of 
the incumbents.^^ 

c. Provisioiis for Holding Over 

A term of office cannot be extended by provisions 
tor holding over, where the term Is fixed by the con¬ 
stitution. 

It is not competent for the legislature to extend 
the term of officers by providing that they shall hold 
over until their successors are elected and qualified 
where the Constitution has in effect or by clear im¬ 
plication prescribed the term;®® and, when the 
constitution fixes the day on which the official 
term shall begin, there is no legislative authority 
to continue the office beyond that period, even 
though the successors fail to qualify within the 
time.®! However; when the legislature has the 
power to fix the commencement of the term, such 
a provision is not in violation of a constitutional 
provision that the term of no officer shall be ex¬ 
tended to a longer period than that for which he is 
elected or appointed;®® nor is such a provision, con¬ 
tained in an act creating an office, violative of a 
constitutional provision that the legislature shall 
not create any office, the tenure of which shall be 
longer than a prescribed number of years, when a 
like provision is in the constitution.®® 

d. Officers within Oonstitational and Statutory 

Provisions! 

What officers come within constitutional or statutory 
provisions changing terms of office must be determined 
by construction of the provisions making the change. 

Constitutional provisions as to terms of office 
may be so worded as to be construed to affect of¬ 
fices established by the legislature as well as those 
established by the constitution,®^ but the courts 
will not extend the plain meaning of such pro¬ 
visions by construction.®® A constitutional amend¬ 
ment changing the terms of elective officers ap¬ 
plies to present' incumbents as well as to those 
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thereafter to be elected, unless present incumbents 
are excluded by express terms.®® The term ^‘of¬ 
fice,” used in a constitutional provision that the term 
of all officers, with stated exceptions, shall be for 
a specified period, means a public station perma¬ 
nent in character, and the term “officer** means a* 
person holding such a station,®^ and has been held 
not to apply to a deputy who holds his position only 
at the pleasure of the appointing power.®® The ap¬ 
pointment of certain individuals to perform duties 
in connection with the construction of a single 
specified public improvement is not within the con¬ 
stitutional provision.®® 

A supplement to a civil service act, providing that 
certain officers, whether the present incumbents or 
thereafter to be appointed, shall continue to hold 
until removed in accordance with the provisions 
of the act, must be read with the Original act so as 
not to nullify the act itself unless the meaning is so 
plain as to make that result inevitable,! and thus 
construed will be held only to apply to de jure, 
and not to temporary, officers.® 

§ 48. Holding Over 

a. In general 

b. Constitutional and statutory provisions 

c. Tenure and term of office 

a. In General 

As a general rule, in the absence of a constitution 
or statute providing otherwise, an officer Is entitled to 
hold his office until his successor Is appointed or elected 
and has qualified. 

The term “holding over,** when applied to an of¬ 
ficer, implies that the office has a fixed term, and 
the incumbent is holding into the succeeding term.® 
While there is authority to the contrary,^ the gen¬ 
eral trend of decisions in this country is that, in 
the absence of an express or implied constitutional 
or statutory provision providing otherwise, ain offi¬ 
cer is entitled to hold his office until his successor 
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89. m.—^People V. La Salle County, 
100 Ill. 495. 

80. Conn.—State v. Clark, 89 A. 172, 
87 Conn. 537, 52 L.R.A.,N‘.S., 912. 

46 C.J. p ®«8 note 42. 

81. Minn^ —State V. Micintosh, 122 
N.W. 452, 125 N.W. 1186, 109 Minn. 
18. 

92. Mo,—Stata v. McGovney, 8 S.W. 

867, 92 Mo, 428—State v. Ramson, 
■ 78 Mo. 78. 

98. Or.—State v. Compson, 54 P. 
849. 84 Or. 25. 

94. Cal.—^People v. Perry, 21 P. 423, 
79 Cal. 105. 

46 C.J. p 968 note 46. 


95. N.T.—Becker v. Boyle, 117 N.B. 

610, 221 N.T. 681, 

46 C.J. p 968 note 47. 

98. Minn.—State v. Frizzell, 18 N. 
W. 816, 31 Minn. 460. 

97. Miss.—Corpus Juris quoted in 
State V. McLaurin, 131 So. 89, 91,. 
159 Miss. 188. 

S.C.—^Bvans v. Beattie, 135 S.B. 638, 
137 S.C. 496. 

98. Mont,—State ex rel. Busch v. 
Board of Corners of Yellowstone 
County, 191 P.2d 670. 

99. Miss.^Oorpu8 Juris quoted in 
I State V. McLaurin, 181 So. 89, 91, 

169 Miss. 188. 


S.C.—Evans v. Beattie, 185 S.E. 538, 
137 _S.C. 496. 

L N.J.—Courter v. Butler, 103 A. 
411, 91 N.jr.Law Shalvoy v. 

Johnson, 87 A. 471, 84 N.J.Law 
647. 

8. N.J.—Courter v. Butler, 103 A. 

411, 91 N.J.Law 683. 

46 C.J. p .968 note 52. 

3. Or.—State v. Simon, 26 P. 170, 20 
: Or. 365, 377. 

4. N.Y.—People v. Bull, 46 N.T. 57, 
I 7 Am.R. 302. 

I 46 C.J. p 968 note 54. 
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is appointed or chosen and has qualified,5 an ex¬ 
ception being made in some instances in the case 
of higher judicial officers,® and in the case of mem¬ 
bers of the legislature or members of legislative 
municipal boards, where the constitution has in 
effect, or by clear implication, prescribed the terms 
of such officers.^ The exclusion of elective officers, 
implied from an express statutory provision that 
appointive officers shall so hold over, will prevent 
the application of the common-law rule to such elec¬ 
tive officers.® As discussed infra § 141, officers so 
holding over are generally regarded as de facto 
officers, and cannot be punished as intrudersbut 
their temporary occupation does not prevent the 
existence of a vacancy and the filling of the of¬ 
fice by the duly empowered authority.^® The right 
of an officer to hold over after expiration of his 
term until the election or appointment of his suc¬ 
cessor is unaffected by a constitutional or statutory 
prohibition against his succeeding himself in of- 
fice.^^ 


b. Considtutional aaid Statutory Piovisioxis 

(1) In general 

(2) Offices and officers within provision 

(3) Choice, appointment, or qualification 

of successor 

(1) In General 

In most jurisdictions, constitutional or statutory 
provisions permit or require holding over, after expira¬ 
tion of the term, until a successor is elected or appointed! 
and has qualified. 

In many states constitutional or statutory provi¬ 
sions that officers shall hold over after the. expira¬ 
tion of their terms until their successors are elected 
or appointed and have qualified have been adopted 
to prevent public convenience from suffering be¬ 
cause of a vacancy,!® and to insure against vacan¬ 
cies in office except in classes of cases or for causes 
provided by law;!® and such a provision contem¬ 
plates an election or appointment to fill the office 


5. Arlz.—McCall v. Cull, 7S P.2d. wlxidi l&w contemplates shall contln- Uheral eonstnictlOA of statute 

696, 51 Ariz. 237. ue in existence as created until ahol-I The statute providing that ap- 


Cal.—Oorpus Juris cited iu Hartford 
Acc. & Indem, Co. v. City of Tu¬ 
lare. 166 P.2d 121, 123. 

Conn.—State ex rel. Ryan v. Bailey, 
48 A.2d 229, 183 Conn. 40—Corpus 
Juris quoted iu Alcorn v. Thomas. 
17 A.2d 514, 516, 127 Conn. 426— 
Corpus Juris cited in Alcorn ex rel. 
Hendrick v. Keating, 181 A. 340, 
120 Conn. 427. 

Del.—Walker v. Hughes, 86 A2d 47, 
3 Terry 447. 

Kan.—Ocuvus Juris cited la Murray 
V. Payne, 21 P.2d 383, 836, ISf Kan. 
685. 

Mass.—Opinion of the Justices, 17«5 
N.E. 644, 276 Mass. 676. 

Mich.—Kelly v. Kelly. 392 K.W. 479, 
293 Mich. 630—Oorpus Juris cited 
in Doyle v. Election Commission of 
City of Detroit, 246 N.W. 220, 222, 
261 Mich. 646. 

Mo.—Oorpus Juris quoted in Lang¬ 
ston V. Howell County, 79 B.W.2d 
99, 102, 3i36 Mo. 444. 

Or.-^tate ex rel. Smith v. Tazwell, 
111 P.2d 1021, 166 Or. 849. 

Pa.—^Haldeman v. Hillegass, 6 A.2d 
801, 335 'Pa. 375—Commonwealth 
ex rel. Kelley v. Kelly, 186 A. 307, 
322 Pa. 178. 

S.C.—Gaskins v. Jones, 18 S.E.2d 454, 
198 S.C. 508. 

Tex.—Carter v. Tomlinson, Civ.App., 
220 S.W-2d 35i: 

Utah .—Tooele County v. De La Mare, 
69 P.3d 1165, 99 Utah 46—State ex 
rel. Stain v. Christensen, 36 P.2d 
775. 84 Utah 186. 

46 C.J. p 968 note 66. 

Continued office 

Office is continued where it would 

otherwise terminate or cease to exist 

or expire by limitatiox^ and an office 


ished remains in existence unless 
otherwise provided hy law, even 
though beginning of cycle terms of 
office is changed and incumbent con¬ 
tinues in office until after expiration 
of his term until new cycle term be¬ 
gins under amendment to law.—S-tate 
ex rel. Landis v. Bird, 163 So. 248, 
120 Fla. 780. 

a. Cal.—People v. Oulton, 28 CaJL 44. 
46 C.J. p 969 note 65. 

7. Ky.—^Booth v. Owensboro Bd. of 
Education, 229 S.W. 84, 191 Ky. 
147. 

46 C.J. p 969 note 67. 

8. Wis.—State v. Johnson, 184 N.W. 
688, 186 N.W. 729, 176 Wis. 107. 

9. Ohio.—Kreidler v. State, 24 Ohio 
St. 22. 

10. Cozm.—State ex rel. Ryan v. 
Bailey, 48 A.2d 229, 183 Conn. 40— 
Brown ex rel. Gray v. Quintilian, 
184 A. 382, 121 Conn. 300—Corpus 
Juris cited in Alcorn v. Keating, 
181 A. 340, 848, 120 Conn. 427. 

Fla.—State ex rel. Hodges v. Amos, 
138 So. 628, 101 Fla. 114. 

111.—Corpus Juris cited in People v. 
Plllman, 1 NJffi.2d 788, 789, -284 Ill. 
App. 287. 

46 C.J. p 969 note 62. 

“Vacancy,*^ within provision au¬ 
thorizing governor to fill vacancies, 
means that office has no such occu¬ 
pant as would preclude filling it in 
lawful mode.—State ex rel. Hodges v. 
Amos, 183 So. 628, 101 Fla. 114. 

11. Utah.—State ex rel. Stain v. 
Christensen, 35 P.2d 775, 84 Utah 
185. 

12. IlL—People ex rel. McCarthy v. 
Barrett, 6 N.E.2d 453, 366 HI. 78. 
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pointed officer shall hold his office for 
term prescribed by law and until his 
successor shall be appointed and 
shall have qualified, unless otherwise 
specifically provided by law, is a 
remedial statute, and should receive 
as liberal a construction as can rea¬ 
sonably be given to elfectuiate its 
beneficial purpose.—State ex rel. Ry¬ 
an V. Bailey, 48 A.2d 229, 183 Conn. 
40. 

Partioular provisions construed 
A provision that all persons in of¬ 
fice at the time of the adoption of 
the constitution “and*’ at the first 
election under it shall hold their of¬ 
fices until their term expires and 
their successors are qualified should 
not he read **or,”—Commonwealth v. 
Kilgore, 82 Pa, 396. 

13. Del.—Walker v. Hughes, 86 A.2a 
47, 3 Terry 447. 

Ind.—State ex rel. Fares v. Karger,. 
77 N.B.2d 746. 

Mass.—Wardwell v. Leggat, 197 N.B. 
164, 291 Mass. 428. 

Ohio.—State ex rel. Bolsinger v. Or- 
idge, 16 N.E.2d 334, 134 Ohio St. 
206—State ex rel. Tilden v. Ha(]>- 
bourt, 46 N.E.2d 486, 70 Ohio App. 
417. 

Tex.—^Plains Common Consol. School 
Dist. No. 1 of Yoakum County v. 
Hayhurst, CivA-pp.. 122 S.W.2d 
822. 

Oontibigent right to meet puhllo aeu. 
cesBity 

Under constitutional provision that 
officers shall continue to discharge 
duties of office after term of service . 
has expired until successor has qual- . 
ified, right to hold over is a contin¬ 
gent right designed to meet a pub- 
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when the term of. the inctimbent expires.^^ Under 
some provisions for holding over until successors 
are. elected or appointed and qualified, the ofiBicer 
holding over is in all respects a de jure officer, and 
the expiration of the term does not produce a va- 
cancy.15 Under others, however, the fact that an 
officer shall hold until a successor is “appointed” 
and qualified does not preclude a vacancy as af¬ 
fecting the right to appoint at any time after the 
term.1^ 

A provision that officers shall continue in oMce 
until their successors are duly qualified has been 
held not to be a limitation on the power to fill va¬ 
cancies.^'^ Furthermore, it has been held that' a 
provision that officers shall discharge the duties of 
the office until their successors shall be appointed 
and qualified is not the same as a provision that 
they shall hold their officeis ^fil such time, and im¬ 
plies merely a locum tenus so that a vacancy oc¬ 
curs at the expiration of the term,i8 although in 
such a jurisdiction the appointing power can pro]^ 
erly, if it chooses, regard such an interim as a part 
of the incumbent’s term of office.!^ Provisions for 
holding over until a successor is elected and quali¬ 
fied do not prolong the incumbent’s term indefinite¬ 
ly, but only for a reasonable time to allow a suc¬ 
cessor to qualify.^® A provision that an appointee 


, should hold office for a specified period “or” un- 
' til his successor is appointed will not be construed 
to mean “and” until such appointment where it ap¬ 
pears that the legislature intended to provide the 
alternative of allowing the incumbent the full term 
or removing him before its end.^1 A statute au*. 
thorizing appointment to fill a vacancy in office until 
the next meeting of the legislature impliedly re¬ 
peals a statute authorizing .officers to hold over un¬ 
til their successors are commissioned and quaKfied.^a 

Mandatory provisions. In some cases provisions 
for holding over are'regarded as mandatory, and 
as imposing on the incumbent of the office the duty 
of continuing in the office after the expiration of 
his term,23 and the resignation of such an ofEder, 
although accepted, will have no effect until his suc¬ 
cessor has been appointed as discussed infra § 55. 

(2) Offices and Officers within Provision 

What offices and officers come within constitutional 
or statutory provisions for holding over depends on the 
language and construction of the particular provision. 

A provision as to holding over will not be impli¬ 
edly limited to offices created by, or provided for, in 
the constitution, or to such as are filled by an elec¬ 
tion by the people, as contradistinguished from those 
to which appointment is made by the legislature.^^ 


lie necessity and becomes operative 
only when there is no one with a 
present better right to occupy the 
office.—^Fleming v. Anderson, 48 S.B. 
2d 269, 187 Vo. 788. 

Constmotlon with related provisions 
Constitutional provision that state, 
county, or municipal. officers should 
continue in office after expiration of 
their official terms and until their 
successors yr^re duly Q,ualided should 
be interpreted with other related 
provisions of constitution and stat¬ 
utes enacted thereunder to effectu¬ 
ate purpose of constitution to reQuire 
constitutional officers to be elected 
at poll's or appointed by governor 
and confirmed by senate.—^tate ex 
rel. Landis v. Bird. 165 So. 248, 120 
Fla. 780. 

Time following term 
Constitutional provision that offi¬ 
cers shall hold until successors qual¬ 
ify requires time held over Immedi¬ 
ately to follow expiration of ternL— 
State V. Slack. 162 N.B. 670, 200 Ind. 
241. 

14. Fla.—State ex rel. Gibbs v. Rog¬ 
ers. 193 So. 485. 141 Fla, 237. 

15. Conn.—State ex rel. Ryan v. 
,Bailey,^ 48 A.2d 329. 138 Conm 40— 
State ex rel. McCarthy v, Watson, 
46 A,2d 716, .132 Conn. 6i8. . 

Fla.—State. ex rel. Lajidls v. Bird, 
163,So. 248, 120 Fla, 780. 

—^Roan V* Rogers, 40 S.F.2d 661, 


201 Ga. 696-^tephenson v. Powell, 
150 S.B, 641, 169 Ga. 406. 

Ill.—City of Pekin .v. Industrial Com¬ 
mission, 173 N.B. 839. 341 Ill. 312. 
Ind.—State ex rel. Fares v. Karger, 
77 N.B.2d 746. 

Mo.—Corpus Jtuis cited in Langston 
V. Howell County, 79 S.W.2d 99, 
102, 336 Mo. 444. 

Va.—Owen v. Reynolds, 1 S.B.2d 316, 
172 Ya. 304. 

46 C.J. p 969 note 64, p 969 note 66. 

Whether vacancy in office exists 
that may be filled by governor de¬ 
pends on language of statute under 
which officer holding over after ex¬ 
piration of specified term was ap¬ 
pointed and .droumstances of the 
particular case, and generally, where 
incumbent is to hold office for des¬ 
ignated term and Until election, ap¬ 
pointment, or qualification of his suc¬ 
cessor, no vacancy exists on expira¬ 
tion of designated term that may 
be filled by authority empowered to 
fill vacancies, and successor to in¬ 
cumbent holding over' must be ap¬ 
pointed or elected in the manner and 
by the- power originally authorized 
to elect or appoint.—^Alcorn ex rel. 
Hendrick v. Keating. 181 A. 340, 120 
Conn., 427. 

16. Miss.—Berry v. Berry, 144 So. 

695, 165 Miss. 472. 

46 C.J. p 969 note 66. 

17^ Fla.—^In re Advisory Qp. to Gov- 
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emor, 62 So. 368, 65 Fla. 434, 60 
L.RJL,N.S., 865, 

46 C.J. p 969 note 67. 

18. Colo.—Walsh v. People, 211 P. 
646,72 Colo. 406. . 

19. Colo.—Walsh V. People, supra. 

20. OkL—Hood v. Miller, 291 P, 504. ’ 
JL44 Okl. 288. 

21. Ark.—Beasley v. Parnell, 9 S.W. 
2d 10, 177 Ark. 912. 

22. Ga.—^Upson v. Almand, 9 S.E.2d 
662, 190 Ga. 376—Kaigler. v. Floyd, 
200 S.B. 784, 187 Ga. 441. 

23. Mont.—State ex rel. Sandquist 
V. Rogers, 18 P.2d 617, 98 Mont. 
855. 

Tex.—Plains Common Consol. Sdxool 
List. No. 1 of Yoakum County v. 
Hayhurst, Clv.App„ 122 S.W.2d 
822. 

46 C.J. p 971 note 91. 

YiolatioiL of statute 
An officer quitting office after ex¬ 
piration of his term for any other 
reason than presence of qualified 
successor, governor consenting, there¬ 
to before appointment and qualifica¬ 
tion of successor, violates statute,— 
Graham.V. Lockhart, 91 P.2d 265, 53 
Arlz. 531. 

24. Ariz.:—Graham v. Lockhart, 91 
P.2d 265, &3 Ariz. 631, . 

Ohio.—State ex rd. Bolsingsr v. 
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However, a constitutional provision that officers 
named therein, shall hold until their successors are 
duly qualified applies only to officers elected under 
the provisions of the constitution it has been 

held that a constitutional provision that the term 
of every officer to be elected or appointed shall ex¬ 
tend until his successor shall be elected and shall 
qualify has to do exclusively with elective offices.^® 
All officers whose duties involve the exercise of a 
part of the sovereignty of the state, although to a 
limited extent, are included by the phrase “person 
holding an office or public trust.”^^ xhe term “of¬ 
ficers” in a provision applicable to all officers within 
the state has reference to public or governmental 
officers, and the officers of a political party, although 
provided for by statutory law, are not to be regard¬ 
ed as public or governmental officers.^* When a 
statute creating an office does not contemplate suc¬ 
cession in the office, the office ceases when the term 
of the officer expires; and another appointee is not 
a successor.29 

An appointee to fiU a vacancy in a public office, 
who holds for the balance of the unexpired term, is 
generally regarded as entitled to the benefit of such 
a constitutional or statutory provision.^® An ex¬ 
press provision that those appointed to fill a vacan¬ 
cy shall hold until a successor has been elected and 
qualifies excludes the idea that this is. so in the ca.se 
of those elected to the office.^^ 

Oridge, 16 N.B.2d 334. 134 Olilo St 
. 206. 

46 C.J. p 970 aote 70. . 

All olli^en of grovemmeat 
.Provision in coiystitution stating 
that officers of government now ex¬ 
isting shall continue in exercise of 
their functions until their successors 
are duly . elected or appointed and 
qualified was intended to cover all 
officers of the government, and was 
included in, the constitution for pur¬ 
pose of tisLking care of ^y officer 
who might. not have heen expressly 
named in the constitution.—Saxon 
V. Bell, 41 S.B.2d 636. 301 Ga. 797. 

25. Miss.—^Andrews v. State. 13 So, 

853. 69 Miss. 740. 

26. Aris.—Sweeney v. State, 204 P. 

1026. 23 Ariz. 435. 

27. Ohio.—State v. Coon, 4 Ohio Cir. i 
Ct.,N'.S., 660, 26 Ohio Clr.Ct. 241. 

46 C.J. p 970 note 73. 

2a Tex.—Walker v. Hopping’ Civ. 

App.. 226 S.W. 146. 

2a Ky.—Cincinnati, etc., R. Co. v. 

Cundilf, 179 S.W. 616. 166 Ky. 694, 

Ann*Cas,1916C 618. 

aa Ohio*—State ex ret Gahl v. 

Lutz, 9 KJB:.2d 288. 132 Ohio St. 

466. 


‘ (3) Choice, Appointment, or Qualification of 
Successor 

The successor must be one who is legally elected or 
appointed and .duly qualified In order to preclude an fn> 
cumbent from holding over.' 

The word “successor,” in a provision as to hold¬ 
ing over means a successor legally chQseh^s and 
duly qualified 3 and, where a successor elected or 
appointed to office dies before the time for qualify¬ 
ing for the office, there is no vacancy in the office, 
but the then incumbent may hold over.34 Further¬ 
more, the rule is applicable where a successor re¬ 
fuses to qualify, notwithstanding’ a statute provid¬ 
ing that every' office shall become vacant on the in- 
cumbent^s refusal so to do.35 Where a successor 
is elected or appointed ^d qualified, the incumbent 
cannot continue in office beyond the* end of his 
term,3^3 and the right of the incumbent jto hold over 
ceased, and does not revive on the death of his suc¬ 
cessor before the commencement of . the latteifs 
tenii;37 and the right t6 hold over has no appli¬ 
cation where the officer surrenders the incumbency 
of the office on the apparent election and qualifica¬ 
tion of his successor.33 

New ,election or appointmeni. , One who has ac¬ 
cepted an office under a new election,3*3 or a new ap^' 
pointment,^® cannot claim that his tenure is a con¬ 
tinuation of that under his original election or ap- 

819, 321, 12 Pa.Dl8t. & Co. 262, 24 
.Sch.Leg.Rec. 861. 25 Sch.Leg.Rec. 
207. 

46 C.J. p 970 note 88. 

38. Cal,—People ex“ rel. Drew. v. 
Rodgers, 46 P. 740, 60, P. 668. 118 
Cal. 398.. 

46 C.T. p 970 note 84. 

38. U.S.—^Platte County v. New 
Amsterdam Cas.. Co.. D.C.Neh.. 6 
P.R.D. .476. 

Del.—Corpus jmris oiteo. ia Walker 
V. Hughes, 36 A.2a 47. 61, 8 Terry 
447. 

Tenn.—Ooxptis JTiwls quoted l;ti Cald¬ 
well v. Lyon, .80 S.W.2d 80, 82. 168 
Tenn. ,607,. 100 A.D.R, 1152.., 

46 C.J. p 970 note St 

4a Conn.—^Parrell v. Bridgeport, 46 
Conn. 191. 

Tenn.—Corpus Juris quoted iu Cald¬ 
well v. Lyon, .80 S.W.2d 80, 82, 168 
Tenn. 607, 100 A.L.R. 1162. 

Puhlio iuterest requires tliat all 
possible certainty exist in election 
of officers and.beginning and, expira¬ 
tion of their terms, and forbids, that 
either be left to discretion or vacil¬ 
lation of person holding the office, 
or body having the appointive power. 
—Caldwell v. Lyoh; 80 S.W.2d 80. 168 
Tenn. 607, lOp A.L.R. 1152. , , , 


Tex.—^Bx parte Sanders, 216 S.W.2d 
826, 147.Tex. 248. 

46 C^J. p 970 note 76. 

31- Wis.—State v. Johnson, 184 N. 
W. 688, 186 N.W. 729, 176 Wis. 107. 

Or.—State ex ret Smith v. Tax- 
well, 111 P.2d 1021, 166 Or. 349. 

46 C.J. p 970 note-79. 

33. Or.—State ex rel. - Smith v. Taz- 
well, supra. 

46 CJ. p 970 note 80. 

34. Fla.—State ex rel. Landis v. 
Bird, 163 So. 248, 120 Pla. 780: 

Or.—State ex rel. Smith v. Tazwell, 
111 P.2d 1021, 166 Or. 849. 

Pa.—Commonwealth ’ v. Lomas, 163 
A. 124, 802 Pa. -97, 74 A.L.R. 481. 
46 C.J. p 970 note 81. 

35. Wash.—State V. Gonhley, 102 
P. 435. 104 P. 620, 68 Wash. 548. 

36. Ind.—State ex rel. Schrage v. 
Boyle, 190. N.B, 748, 206 Ind. 574 
—^Bnmeier v. Blalze, 181 N.B. 1, 
208 Ind. 475. 

37. Mich.<--Corpus Juris quoted In 
Toy ex rel. Elliott v. Voelker, 262 
N.W. 881, "883, 273 Mich. 205. 

Mont.—^LaBorde v. McGrath, 149 P. 

2d 913, 116 Mont. 283. 

Pa.—Commonwealth ex rel. Radzie- 
ylch V. Davis & Mineraville Bpr- 
. ough Coxmcil, 11 Pa.Dlsit & Co. 
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pointment, and that he holds over hy virtue of his 
former election or appointment; nor can an incum¬ 
bent, reelected to an office, elect to retain the office 
under his hold-over term, by refusing to qualify for 
the new term^^ 

c. Tenure and Term of Office 

The period of holding over, where one does so law¬ 
fully, ils part of his tenure of office; the term of office le 
not affected By his holding over. 

Where the legal incumbent of an office is author¬ 
ized by law to hold over at the expiration of the 
term until his successor is elected and qualified, the 
period of his holding over is as much a part of his 
tenure of office as the regular period fixed by law;^2 
the office is held by the same title and by as high and 
lawful a tenure after the prescribed term, until the 
title of a duly elected successor attaches, as before 
and during such term,^* and a vacancy in such term 
can occur only in one of the ways in which it can 
occur during the regular term.^^ Further, the in¬ 
cumbent has the legal right, during that period, to 
protect his incumbency from one who unlawfully 
invades it or to sue a usurper to recover it,^5 al¬ 
though, where an officer so holding over is a mem¬ 
ber of the board, he is not authorized to vote at a 
meeting of such board at which his successor is 
chosen.'^® Conversely, such provisions do not give 
a tenure of office which may not be forfeited by 
proper proceedings, as for removal for cause.^^ 

Term of office. Since the term of an office is dis¬ 


tinct from the tenure of an officer, "the term of of¬ 
fice” is not affected by the holding over of an in¬ 
cumbent beyond the expiration of the term for 
which he was appointed;^® and a holding over does; 
not change the length of the term, but merely short¬ 
ens the term of his successor.'*® 

§ 49. Vacancies in Office 

The occurrence and existence of vacancies in 
office, the filling of such vacancies, and the term of 
the officer elected or appointed to fill a vacancy are 
discussed infra §§ 50-53. 

Examine Pocket Parts for later cases. 

§ 50. - Occurrence and Existence of Va* 

cancy 

a. In general 

b. Newly created office 

c. Power to create or declare vacancy or 

to fix grounds therefor 
<L Necessity of adjudication or declara¬ 
tion 

a. In General 

The word ^'vacancy” has no technical meaning; an 
office Is vacant whenever It is unoccupied by a legally 
qualified Incumbent who has a lawful right to continue 
therein until the happening of some future event. 

The word "vacancy’ has no technical meaning; 
an office is vacant whenever it is unoccupied by a 


41, Ariz.—Sweeney v. State, 204 .P. 
1025, 23 Ariz. 435. 

Wash.—State v. Gormley, 102 P. 486, 
104 P. 620, 58 Wash. 543. 

42. Wyo.—Oorpas JTiiriB died in 
People T. Christian, 123 P.2d 368, 
872, 58 Wyo. 30. 

46 C.J. P 071 note 93. 

Appointee filUnir vaeaaoy 
The rule that one who rightfully 
fills on office for an unexpired term, 
and thereafter for an additional pe¬ 
riod ending with election and qual- 
ificatlon of successor, holds the ad¬ 
ditional period beyond the unexpired 
term as an adjunct thereto applies 
to an appointee filling a vacancy in 
an imexpired term.—State ex rel. 
Smith V. Hummel, 66 NJE.2d 111, 146 
Ohio St. 341. 

dA S.C.—State v. Mason, 110 S.S3. 

128,118 S.C. 171. 

46 C.J. p 971 note 94. 

44. Ariz.—Sweeney v. State, 204 P. 
1025, 28 Ariz. 435. 

46. Kan.—State v. Irey, 225 P. 1060, 
116 Kan. 21. 

46 C.J. p 971 note 96. 

46. N.T.—Matter of Smith, 101 N. 


T.S. 992, 116 App.I>iv. 666, 667, af¬ 
firmed 81 N.1J. 1176, 188 N.T. 649. 
46 C.J. p 971 note 97. 

47. Miss.—Hyde v. State, 52 Miss. 
665. 

48. Ariz.—Coxpui dtirls quoted in 
Graham v. Lockhart, 91 P.2d 266, 
267, 63 Ariz. 631. 

Cal.—Corpus Juris cited in. Holbrook 
V. Board of Directors of Imperial 
Irr. Dlst, 64 P.2d 430, 431, 8 Cal.2d 
158. 

Pla.—State ex rel. Hodges v. Amos, 
133 So. 623, 101 Pla. 114. 

46 C-J". p 971 note 1. 

Oontinuatlou of term 
The time of holding over by an 
elected or appointed officer is a con** 
tlnnatlon of the old term and not a 
part of a new term.—State ex rel. 
Qlander v. Ferguson, 76 N.B.2d 878, 
148 Ohio St. 681. 

OonstitutloiiAi term 

(1) When an elective term of of¬ 
fice ends and no eligible person has 
been elected and qualified to take 
over the duties of the office, the in¬ 
cumbent must hold such office and 
discharge duties thereof xmtil his 
successor shall have been elected 
and qualified, and such additional 

206 


continuance in office is not a part of 
the elective term but is a cohstitu- 
tional term grranted to avoid a va¬ 
cancy.—Swank V.. Tyndall, Ind., 78 N. 
]33.2d 536—State ex rel. Fares v. Kar- 
ger, Ind., 77 N.B.2d 746. 

(2) One who is appointed to fill 
the unexpired term of an officer, and 
is then elected to the office for the 
next term, is then qualified to con¬ 
tinue to serve at the end of his elec¬ 
tive term, under the constitution, 
until his successor Is elected and 
qualified, although total period of 
consecutive service exceeds the pe¬ 
riod allowed by the constitution.— 
State ex rel. Fares v, Karger, supra. 
46. Ariz.—Corpus Juris quoted in 
Graham v. Lockhart, 91 P.2d 266» 
267, 63 Ariz. 631. 

46 CJ. P 971 note 2. 

Belay in appe^tmeut 
Where, after expiration of four- 
year term, Incumbent held over and 
eight months later was appointed 
for four*-year term from latter date^ 
office, nevertheless, became vacant 
, for purpose of executive appoint¬ 
ment when statutory term from pre¬ 
vious eslpiratlon date had run.— 
State ex rel. Hodges v. Amos, 138 So. 
623, 101 Pla. 114. 
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legally qualified incumbent who has a lawful right 
to continue therein until the happening of some 
future, event. The word ‘Vacancy,” as applied to 
an office, is one which has no technical meaning, 
and refers not to the incumbent but to the term, or 
to the office, or both depending generally on the 
context of the statute or constitutional provision in 
which the word is used.5i An office is vacant in the 
eye of the law whenever it is unoccupied by a le¬ 
gally qualified incumbent who has a lawful right to 
continue therein until the happening of some future 
event52 Qn the other hand, an office is not vacant 
as long as it is supplied, in the manner provided by 
the constitution or law, with an incumbent who is 
legally qualified to exercise the powers and perform 
the duties which appertain to it^^ The law abhors 
vacancies in public offices,5^ and courts generally 


§ 50 

indulge in a strong presumption against a legisla¬ 
tive intent to create, by statute, a condition which 
may result in an executive or administrative office 
becoming, for any period of time, wholly vacant 
and unoccupied by one lawfully authorized to ex¬ 
ercise its functions.55 Further, when the constitu¬ 
tion or statute clearly enumerates the events that 
shall constitute a vacancy in a particular office, all 
other causes of vacancy are excluded.®® An office 
may become vacant by the occupant’s conduct, ac¬ 
tion, or status.®^ As discussed infra §§ 54-59, a va¬ 
cancy in an office may result from an abandonment 
of it or from resignation or removal; or, as dis¬ 
cussed supra § 23, from the acceptance of an incom¬ 
patible office, or of another office; from failure to 
qualify, as considered supra '§ 41; or, as consid¬ 
ered supra § 26, from ineligibility. So, where one 


60. Colo.-^People v. Osborne, 4 P. 
1074, 7 Colo. 605. 

Del.—State v. Caulk, 138 A. 854, 8 
W.W.HaiT. 844. 

Ga.—^Hooper v. Almand, 26 S.D.2d 
778, 196 Ga. 52. 

Mo.—State v. BCerrlng. 106 S.W. 984, 
208 Mo. 708. 

Mont.—^LaBorde v. McGrath, 149 P. 

2d 918, 116 Mont. 283. 

Wis.—State ex rel. Martin v. Bkem, 
280 N.W. 393, 228 Wis. 646. 

46 C.X P 971 note 4. 

PrbuAvy meaning 

‘^Vacancy,” in primary and techni¬ 
cal sense as applied to an office or 
position, signifies a state of being 
not filled or occupied by a present 
incumbent; but, where statute or 
constitution does not require office 
to be physically vacant as condition 
of appointment, ‘Vacancy" applies 
as well to an office occupied by a 
usurper, or a holdover, or a de facto 
officer, as to cases when by death or 
resignation the office Is left without 
€Lny incumbent.—Alcorn ex reL Hen¬ 
drick V. Keating, 181 A. 840, 120 
Conn. 427. 

61. Ga.—Hooper v. Almand, 25 S.E. 

2d 778, 196 Ga. 52. j 

62. Ala.—Ham v. State, 49 So. 1032. 
162 Ala. 117. 

Ark.—^State v. Green, 176 S.W.2d 676, 
206 Ark. 361. 

Del.—State v. Caulk, 188 A. 364, 8 
W.W.Harr. 844. 

Ga.—Compton v. Hlx, 198 S,E. 262, 
184 Ga. 749. 

Idaho.—Clark v. Wonnacott, 1*62 P. 
1074, 80 Idaho 98. 

EAn.—Koehler v. Beggs, 260 P. 268, 

121 TTft n. 897. 

Ky.—Eagle v. Cox, 108 S.W.2d 682, 
268 Ky. 68—Combs v. Eversole, 86 
S.W. 660, 120 Ky. 846—Hopkins v. 
Swift, 87 S.W. 166, 100 Ky. 14, 18 
KyX. 626. 

Idlch.—Attorney General ex rel.. 


O'Hara v. Montgomery, 267 N.W. 
650, 276 Mich. 604. 

Miss.—State v. Miller, 137 So. 787, 
738. 162 Miss. 149. 

Mo.—State ex inf. McKittrlck v. Wil¬ 
son, 166 S.W.2d 499, 360 Mo. 486, 
143 A.L.R. 1486. 

Mont.—^LaBorde v. McGrath, 149 P. 

2d 913,116 Mont 288. 

46 C.J. p 971 note 6. 

An '^oumbesit” of an office Is one 
who is legally authorized to dis¬ 
charge the duties of that office.— 
State ex inf. McKittrlck v. Wilson, 
166 S.W.2d 499, 350 Mo. 486, 143 A. 
L.B. 1466. 

Not synoiiymOQs with unexpixed 
texm 

Ohio.—State v. Metcalfe. 88 N.E. 738, 
80 Ohio 244, 266. 

Old Off new office 

An existing office without an in¬ 
cumbent is “vacant” whether it be 
a new or an old office.—State ex rel. 
Gannon v. Lake Circuit Court, 61 
N.B.2d 168, 223 Ind. 876. 

63. Cal.—^People v. Edwards, 28 P. 
831, 93 Cal. 163. 

Fla.—State ex rel. Landis v. Bax¬ 
ter, 166 So. 271, 122 Fla. 312. 
Ind.—McGuirk v. State, 169 N.B. 621, 
201 Ind. 660. 

Kan.—Barrett v. Duff, 217 P. 918, 114 
Kan. 220. 

Miss.—State v. Hays, 46 So. 728, 91 
Miss. 765. 

Mont—State ex reL I^amey v. Mitch- 
eU, 84 P.2d 369, .97 Mont 252. 

S.D.—Noel V. Cunningham, 6 N,W.2d 
402. 68 S.D. 606. 

Va.—Chadduck v. Burke, 49 SJBl 976, 
108 Va. 694. 

W.Ya.— CoxpTUi gnffis cited in Broad¬ 
water V. Booth, 180 S.E. 180, 181, 
116 W.Ta. 274. 

46 C.J. p 971 note 6. 

Offioe is not oreated or continued 
by zeoo^tion of if by intend¬ 
ment of law it remains as formerly 
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created until it is discontinued or 
abolished, as regards whether office 
is deemed vacant so as to permit 
governor to fill vacancy by appoint¬ 
ment.—State ex rel. Landis v. Bird, 
163 So. 248,120 Fla. 780. 

B4- Ala.—State ex rel. Shirley v. 

Lutz, 147 So. 429, 226 Ala. 497. 

Ky.—Coxpns Taxia oited in Board of 
Trustees of Salt Lick Graded Com¬ 
mon School Disl V. Kercheval, 45 
S.W.2d 846, . 847, 242 Ky. 1. 

La.—State ex rel. Saint v. Irion, 125 
' So. 567, 169 La. 481. 

46 C.J. p 972 note 7. 

Oonstmctlon of constltatlon 
The constitution should not be so 
construed as to prevent the filling of 
vacancies in offices, or to create an 
Interregnum in office.—^Montgomery 
County Com'rs v. Supervisors of 
Elections of Montgomery County, 
Md., 68 A.2d 736. 

Spirit of oonstitiitioiL is to avoid 
vacancies in elective offices, the fill¬ 
ing thereof by appointment, and the 
holding over by officers after expira¬ 
tion of terms.—^Enmeler v. Blalze, 
181 N.B. 1, 203 Ind. 475. 

55. Ky.—Oorpiis Xnxis dted in 
Board of Trustees of Salt Lick 
Graded Conunon School Dlst. v. 
Kercheval, 45 S.W.2d 846, 847, 242 
Ky. 1. 

Mo.—Corpus gnxls oited in State ex 
inf. Lamkln ex rel. Harrison v. 
Tennyson, 161 S.W.2d 1090, 1091, 
847 Mo. 1024. 

Wash.—State v, Johnson, 237 P.. 12, 
136 Wash. 109. 

56. Cal.—^People v. Whitman, 10 
Cal. 88. 

Nev.—State, ex rel. Wlchman v. Ger- 
big, 24 P.2d 313, 66 Nev. 46. 

Wis.—State ex reL Brlster v. Wes¬ 
ton, 6 N.W.2d 648, 241 Wis. 6.84. 

57- Mich.—Attorney General ex rel. 
O'Hara v. Montgomery, 267 N.W. 
560, 276 Mich. 504. 
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by failure to comply with the law regulating 
elections has forfeiited his right to the office, the re¬ 
sult is a vacjiAicy in the office.®® In some juris¬ 
dictions, where one whose original election or ap¬ 
pointment is illegal and void has qualified and en¬ 
tered on the .performance of the duties of the office, 
there can be no vacancy during the period for 
which appointment or election may by law be made 
except on the happening of one of the events enu¬ 
merated by the statute.®® 

Breach of bond. Where the statutes so provide, 
an office becomes vacant on rendition of a judg¬ 
ment against the officer for breach of his official 
bond.®® 

Conviction of felony. Wliere a statute provides 
that an office shall be deemed vacant on Conviction 
of a felony, an office is not deemed vacant when an 
officer has been suspended for a felony under a con¬ 
stitutional provision,®! and even a conviction is not 
operative while a supersedeas is effective;®® but it 
has been held under a similar statute that an appeal 
pending from a conviction of a felony does not stay 
the creation of a vacancy.®® Neither arrest nor in¬ 
carceration will operate as a disqualification so as 
to create a vacancy in an office where the charge is 
subsequently dismissed without a hearing,®^ A pro¬ 
vision that an office shall become vacant on con¬ 
viction of an infamous crime or any offense involv¬ 
ing violation of an official oath is not invalid as an 


attempt to enlarge a constitutional provision provid¬ 
ing for removal for misconduct or malfeasance,®® 
or as being in conflict with constitutional provisions 
relating to impeachment of officers.®® 

Death. An office becomes vacant by the death of 
the incumbent during his term of office;®*^ but, as 
discussed supra § 48, a vacancy in an office is not 
deemed to occur as a result of the. death of one 
elected to office before the beginning of the new 
term where deceased has not qualified and where 
the term of .the incumbent extends until a succes¬ 
sor has qualified. There is such a vacancy, howev¬ 
er, in . such a case, where there is no constitutional 
or statutory provision for holding over,®8 or, as 
discussed, supra § 48, if there is such a provision, 
where decedent qualified before his death. The 
death of a newly elected officer prior to the expira¬ 
tion of his predecessor's term does not create a 
vacancy until the end of such term.®® Where a 
reelected officer dies before the commencement of 
his second term, a vacancy, is created for the first 
term,*^® but a vacancy, is not created for the second 
term,7i unless the statute so provides.^® In the 
case of an office held jointly by two or more per¬ 
sons, the death of one of the incumbents will not 
vacate the office as to the others.*^® Where the fact 
and time of death are known, there is no room for 
exercise of discretion and a determination of the 
existence of a vacancy.^^. 


B8- Ky.—^Morgan v. Revls, 284 S. 

W. Ill, 215 Ky. 80. 

46 aj. P 872 note 17, 

,6^ Ariz.—State ex rel, Sullivan v. 
Moore, 64 P.2d 809. 

90. Wash.i—State ex rel. Austin v.' 
Superior Court for Whatcom Coun¬ 
ty. 106 P.2d 1077, 6 Wash,2d 61. 

61. Pla.—^In re Advisory Op. to 
dovemor, 78 So. 678, 76 Fl€U 674. 

62. JBla.—re Advisory Op. .to 
Governor, supra. 

Pa.—rHidingrton v. .Delaware County 
Board of Elections, Com.Pl., 80 
Del. Co. 426—^Peoples v. Delaware 
County Corners, Com.Pl.. 80 DeLCo. 
423. 

63. Ariz.—State ex rel. De Concinl 
V. .Sullivan, 188 3P.2d 592, 66 Ariz. 
848. 

Cal.—Byers v. Smith, 47 P.2d 706, 4 
Cal.App.2d 209. 

Mass.—^Bell v. Treasurer. of Cam¬ 
bridge, 88 'N.B.2d 660, 310 Mass. 
484. 

Mich.—Attorney General ex- rel. 
O’Hara v.' Montgomery, 267 N.W. 
560, 376 Mich. 5.04. . 

Mopt.—--State .ex irel. Anderson v. 
Fpiisek,' 8'P.2<1,791, 91 Mont. , 448, 
84 A.Li.R. 308, followed in State' 


ex rel. Gaunt v, Fousek, 8 P.2d 
794, 9i Mont. 463, and State ex rel. 
McBlllott V. Fousek. 8 P.2d 796, 
91 Mont. 467. 81 A.D.R. 1099. 

Neb.—State ex rel. Hunter v. Jur- 
-* gensen, 280 N.W. 886, 136 Neb. 
136, certiorari denied Jurgensen v. 
State of Nebraska, 59 S.Ct, 1047, 
807 U.S. 648, 83 D.Bd. 1628. 

46 C. J. p 973 note 87. 

OonvlotioiL tuider federal law 
The reason for a ^statute making 
office , vacant on Incumbent’s convic¬ 
tion of Infamous crime is applicable 
to ■ conviction under federal as well 
ast state law,—^Attorney General ex 
rel. O'Hara v. Montgomery, 267 N.W. 
660, 275 Mich. 604. ’ ^ 

Term 'dafamous ' brlme-'^ within 
statute making office vacant on in- 
cum^nt’a conviction thereof means 
any crime punishable by imprison¬ 
ment in state prison, since crimes 
subject to infamoxis punishments 
are infamous crimes, emd whether 
or not orlm.e is “ipfamous” .within 
statute making office vacant, on in¬ 
cumbent’s conviction thereof is not 
determined by nature of ofCensei but 
liy .consequences Ito, individual by 
punishment . .presciibe<t-^Attorney 
Genera ex rel, O’Haiu v. Montgom¬ 
ery, supra. 


64. CaJ.—^Bergerow V. Parker, 87 P. 
248, 4 CaLApp. 169. 

65, Wash,—State ex rel. Knabb v. 
il^ter, 89 F.2d 1046, 198 Wash. 
676. 

6^ Ariz.-^tate ex rel, De Concini 

V. Sullivan, 188 P.2d 692, 66 Ariz. 
848. 

67. Ga.—Cason v. Ham. 181 S.B. 
88, 161 Ga. 366. 

46 C.J. p 972 note 18. 

68. N.H—State v. Hunt, 64 N.H 
431. 

46 C.J. p 972 note 20. 

69. Ohio.—State v. Dahl, 46 N.E. 56, 
65 Ohio St. 195. 

70. Ark.—^Townley v. Hartsfleld, 

, 168 S.W. 140, 113 Ark. 258, Ann. 

Cas.l916C 648. 

.Iowa.,—State v. Carvey, 164 N.W. 
981, 175 Iowa 344. 

71. Ark.—^Townley v,. . Hartsfield, 

168 S.W. 140, 118 Ark. 263, Ann. 
Cas.l916C ,648. , ; ‘ 

46'CiJ. P 972 note 24. 

72- Iowa.—^State ex rel. Bedell v. 

Best, 280 N.W., 661, 225 Jowa 388. 
73; * N.TJ—People v. Palmer, 62 N.T. 
83: 

74. Tenn.—Hanover v. Boyd, 121 S. 

W. 2d 120, 178 Tenn. 426. ‘ 
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Departure or nonresidence. The notorious ab¬ 
sconding of an oflScer may cause a vacancyJ^ 
Where an incumbent of a public office who, to be 
qualified for the Office, must reside in a particular 
district moves out of the district with the intention 
of remaining permanently outside it, the office 
which he holds is regarded as vacant,*^® but, if the 
absence from the distfict is only temporary, such 
absence is not regarded as a removal.^^ A statute 
providing that the absence of the incumbent of an 
office from the state shall render the office vacant 
does not apply in the case of the absence of one, 
appointed to and qualified thcrefof, who has not 
occupied the office^* 

Failure to pay taxes. Although payment of tax¬ 
es may be necessary by statute before one may be 
elected to an office, failure to pay taxes after elec¬ 
tion has been held not to create a vacancyJ^ 

Failure to perform duties. Where the statute so 
provides, the failure of an incumbent to perform 
the duties of his office without legal excuse for 
such failure creates a vacancy.^® ^ temporary ab¬ 
sence for a short period of time will not result in a 
vacancy, although the law requires the incumbent 
of an office to devote his; personal attention to the 


duties of the office and, where a statute pro¬ 
vides that an office becomes vacant when an officer 
cea^-es to discharge the duties thereof for a certain 
period, the failure to perform the duties because of 
a restraining order does not vacate the office. ^2 

Declaration of invalidity of election or appoint¬ 
ment. When an entire election is void, and a stat¬ 
ute provides that, if it is adjudged there has been 
no election, the office shall be vacated when judg¬ 
ment has been entered to that effect, there is a va¬ 
cancy in all the offices voted for "and they must be 
filled as though the incumbents had then resigned.^^ 
One elected to an office but ineligible therefor, who 
has failed to qualify, is an incumbent of the office 
within a statute providing that an office shall be¬ 
come vacant on a decision by a competent tribimal 
declaring void the election or appointment of an 
incumbent®^ Under some statutes, only the courts 
may determine whether an election or appointment 
is void.8& 

The physical or mental disability of the incum¬ 
bent of an elective office has been held not to create 
a vacancy,®® but the rule is otherwise where a stat¬ 
ute so provides;®*^ and absence from duty due to 


75. Pa.—^In re Brie County Coroner, 
11 Pa.Co. 136. 

76. Idaho.—State v. McDermott, 17 
P.2d‘343, 52 Idaho 602. 

46 C.J. p 972 note 27. . 

Temporary appointee 
The statute emending, as far as 
executive and judicial officers are 
concerned,' prior statutes providing: 
for offices becoming: vacant on more' 
than sixty days* unauthorized ab¬ 
sence from the state by officehold¬ 
ers,, did not violate constitutional 
provision reauiring: officers of the 
executive department to reside at 
the seat of government during their 
terxhs when construed to authorize 
the temporary appointment of an at¬ 
torney general after regul^ly elect¬ 
ed attorney g^eral had been or-' 
dered to report, for active military 
service at Washington, D; C,^ since 
it was appointee's residence which 
w^ required to be at seat of gov¬ 
ernment.—Gfullickson v.‘ Mitchell, 
126 P.2d U06, 118 Mont. 859. ' 

^7, Iowa.—^Manning Independent 
School Dlst. V. Miller, 178 N,W. 
328* 189 l 0 :wa 123 . 

46 C.J. p 972 note 28. 

78. Cal.—^B^ton v. Hunt, 172 P. 

• 177, 36 CahApp: 406. 

46 C.J. p^973 note 29.. 

79. Mias.^State .ex rel. Plunkett V.. 
MlUer, 137 So...7.87, 162, Miss/ 149. 

80. Ariz.—^McCluskey V.‘ Huntei:, 
67 C.J.S.—14 


^ 269 P. 78, 84 Ariz. 189—McCluskey 

V. Hunter, 266 P. 18, 38 Ariz. 613. 

81. Okl.—^Young v. Morris, 150 P. 

684, 47 Okl. 743, Ann.Cas.l918B 

450. 

A person in the dlasBilled service 
is not separated from it by mere 
I leave of absence, and, although his 
actual service and compensation are 
suspended during continuance of 
such leave, he is for every other 
purpose subject to the statutory 
provisions applicable to employees 
in actual service.—State ex rel. Neff- 
ner v. Hummel, 51 N.B.2d 900, 142 
Ohio St 824. 

Xieave of absence 

Belator’s, attempts, as secretary 
.of state, to grant himself leave of 
absence effective April 1, 1940, from 
his position in the classified service 
as statistician and editor in office of 
secretary of state in order.to accept 
appointment as secretary of state 
and his attempt, to reinstate himself 
to his former position In the classi¬ 
fied service fus of date of Jan. 18, 
1941, were ineffective, where it ap¬ 
peared. that. relator was not secre¬ 
tary of state on either date.T—State 
ex rel.'. NelBner v, Hunimel, supra. ., 

88. Cal—McBvers v. Boyle, 144 P. 

808, 25 Cal.App. 476. 

B3, Ky—Scholl v. Bell.- 102 g.W. 

248, 126 Ky. 760, 8l Ky.Ii. 836. 

64. Campbell’ v: Santa ’* Clara 

^ County, 93 P; 106'l,' r'Cal.A'ppri56. 


85. Ariz.—State ex rel. Sullivan v. 

Moore. 64 P.2d 809, 4$ Ariz. 61. 

86. Ind.—State v. Pidgeon, 8 Blackf. 

182. 

46 C.J. p 973 note 41. 

87. N.T.—Sullivan T. ‘Whitney, 25 

N.T.S.2d 762. 

An intent to provide for foxfeitnre 
of public office on an adjudication of 
insanity without notice to the officer 
or hearing and without formalities 
usvAlly considered incident to deter¬ 
mination of a court should be clear¬ 
ly expressed before, given effect.— 
Sullivan V. Whitney, supra. 
Farticular ^tntes construed 

The -provision of the Public Offi¬ 
cers Law declaring an. office vacant 
before expiration of term on entry 
of an order of a court of competent 
Jurisdiction declaring the officer to 
be Insane should be strictly con¬ 
strued, since it. provides for forfei¬ 
ture of public office, and the order 
provided for in provision of th,e 
Mental *' Hygiene Law. permitting 
commitment in an Institution for the 
.insane on order made by, a Judge of 
a court of record of the. cllgr or .coxm- 
ty, or a Justice of ^e supren^q 
court, is not the,/‘order of a court of 
Competent Jurisdiction**" within pro¬ 
vision of the , labile Officers Law 
declaring an office vacant on the. en¬ 
try of an "order of a court of com¬ 
petent: Jurisdiction** declaring; IJkie 
officer "Insana-^ullivan y. "^Tfltney* 
supra. ^ 
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physical disability may amoimt to a separation from 
the public service.®^ 

Seeking other office. By force of statute, in 
some jurisdictions, any person who, while holding 
an office having a term longer than a specified num¬ 
ber of years which would not expire , until more 
than a specified time after an ensuing general elec¬ 
tion, becomes a candidate for election to an elective 
office other than for reelection to the office held by 
him, must resign the office he holds, and, if he fails 
to do so, the office becomes vacant and unoccupied 
ipso facto.8^ 

Absence in military service Where the statutes 
so provide, absence on military service does not 
crieate a vacancy in office,or, at most, creates a 
temporary, as distinguished from a permanent or 
complete, vacancy but the officer is regarded as 
on temporary leave of absence;^2 .Undet some stat¬ 


utes, the absent officer is regarded as retaining his 
office®^ while, under some circumstances, he may 
be considered as not actually holding the office but 
merely retaining the right to reoccupy it on termi¬ 
nation of his period of leave.^4 The purpose of a 
statute authorizing leave of absence for military 
service was to secure to the absent officer tenure 
of office for the entire term as fixed by law,^5 and 
to protect men serving their country while at the 
same time continuing the functions of civil govern¬ 
ment^^ 

h. Newly Created Office 

A newly created office Is vacant on Its creation where 
the act creating It does not otherwise provide. 

A newly created office which is not filled by the 
legislative act creating it, and for which no pro¬ 
vision is made by the act for filling it, becomes va¬ 
cant on the instant of its creation,and remains 


Tindliisr 1)7 cominJjisioa of lunacy 
xeanired 

OaJ.—^In re Moore, 9 P. 164, 68 Cal. 
281. 

08. Maes.—^McEienney v. Dobbratz, 
51 K.B.2d 770, 815 Mass. 89. 

09^ Mont.—^Iklulbolland v. Ayers, 99 
P.2d 234, 109 Mont. 558. 

Pnxpose and effect of statute 
Tbe statute providing for resigna¬ 
tion of holder of office, the term of 
which is longer than two years, on 
beconoLing candidate for election to 
any elective office other than for re- 
election, was intended to encourage 
the lilllng of vacancies by election 
rather than by appointment by re¬ 
ducing &e duration of appointment 
and to discourage a person already 
holding one office carrying more 
than a two-year term, the term of 
which would not expire imtil more 
than seventy days after ensuing gen¬ 
eral election from retaining that 
office while endeavoring to obtain 
another at such election.—Mulhol- 
land'v. Ayers, supra. 

SlectloiLS Included 

Under statute providing that, 
when an incumbent files as candidate 
for another office at any “primary 
or special or general election,” he 
shall resign the office held by him, 
municlpcU election provided for by 
statute is not a “primary election” 
and is not a “general election” or a 
“special election,” as defined by oth¬ 
er statutes.—Mulholland v. Ayers, 99 
P.2d 284, 109 Mont 668. 

SO. Mo.—Mansur r. Morris, 196 S. 

W.2d 287, 865 Mo. 424. 

Isr.T.— People v. Jackson, 48 N.T.S. 
2d 401. 

Xu deteomiiiiing whether vacancy 
exists in office of district attorney 
because of absence on military serv¬ 


ice, court is not concerned with mil¬ 
itary regulations Imposed under 
federal laws and regulations, and 
state law alone is controlling.—Peo¬ 
ple V. Jackson, supra. 
Constitationidity of statutes 
The statute declaring that public 
office holder in militeury service shall 
not be deemed to have vacated his 
office is not unconstitutional, because' 
it does not specifically cover those 
cases where an officer or employee 
enlists voluntarily.—Crltchlow v. 
Monson, 131 P.2d 794, 102 Utah 878. 
91. Cal.—Weinberger v. Riley, 144 
P.2d 796, 23 Cal.2d 499—People v. 
Slscho, 144 P.2d 786, 28 Cal.2d 478. 
Mont—Gullickson v. Mitchell, 126 
P.2d 1106, 113 Mont. 859. 

92- N.T.—^People v. Jackson, 48 N. 
T.S.2d 401. 

98. Ohio.—State ex reL Clinger v. 
Shell, 60 N,B.2d 568, 71 Ohio App. 
555, appeal dismissed 48 M.B.2d 
1009, 141 Ohio St. 474. 

94. Mont.—Gullickson v. Mitchell, 
126 P.2d 1106, 118 Mont 859. 
N.J,—Kobylarz v. Mercer, 81 A.2d 
208, 130 N.J.Law 44. 

Ibeglslative intent 
Under statute amending cus far as 
executive and Judicial officers are 
concerned, prior statutes providing 
for offices becoming vacant on more 
than sixty days' unauthorized ab¬ 
sence from the state by officeholders, 
the legislative Intent was to permit 
the person elected to office to obtain 
restoration to his office after being 
absent from the state for more 
sixty days, whether or not an elec¬ 
tion might Intervene.—Gullickson v. 
Mitchell, 126 P.2d 1106, 118 Mont 
859. 

96. Pla.—Advisory Opinion to Gov¬ 
ernor, 12 So.2d 879, 162 Fla. 674. 
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99. N.M.—State ex rel. Sanchez ▼, 
Stapleton, 162 P.2d 877, 48 N.M. 
463. 

N.T.—^Leonard v. Kratoville, 87 N. 
T.S.2d 211, 179 Misc. 87. 

The emexffency statutes, entitling 
state civil service employees to 
leaves of absence for military serv¬ 
ice and relating to resignation of 
county officers and employees to 
serve in United States armed forces 
and their right to return to public 
service, show legrislature's policy to 
expedite and encourage, enlistment 
of public employees in such forces 
and insure restoration of their posi¬ 
tions to them on return to civil life. 
—McCoy V. Board of Sup’rs of Los 
Angeles County, 114 P.2d 669, 18 CaL 
2d 198. 

Protection of olBloer primary purpose 
The statutes providing that ab¬ 
sence of public officer in military 
service shall create only a tempora¬ 
ry vacancy, to be filled by appoint¬ 
ment, were enacted primarily in in¬ 
terest of public officers who might 
be called into military service, so 
that such officers might at once re¬ 
assume the office on discharge.— 
Coates y. Camp, 173 P.2d 266, 161 
Kan. 782. 

97. Iowa.—Shalfner v. Shaw, 180 N. 

W. 858, 191 Iowa 1047. 

La.—State ex reL Sanchez v. Dixon, 
App., 4 So.2d 591, followed in 
fitate ex rel. Sanchez v. Allen, 4 
So.2d 602 and State ex rel. Sanchez 
V. Kleinpeter, 4 So.2d 602. 

Mo.—State, on Inf. of Taylor, v. 
Kiburz, 208 S.W.2d 285, 867 Mo. 
809. 

Tenn.—Corpus Juris quoted in Wil¬ 
liams V. Mabry, 141 S.W.2d 481, 
484, 176 Tenn. 848. 

46 aj. p 973 note 42. 
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so until it is filled by an incumbent and, when 
the constitution creates an office to be filled by the 
governor with the consent of the senate, and legis¬ 
lation necessary to carry the constitution into ef¬ 
fect, by its express terms, does not take effect until 
subsequent to the adjournment of the senate, the 
office is vacant®^ 

c. Power to Create or Declare Vacancy or to 
Pix Qromids Therefor 

Except as |5rohibited by the constitution, the legis¬ 
lature may generally declare the reasons for which an 
office will become vacant. 

Except as prohibited by the constitution, the leg¬ 
islature may generally declare the reasons for 
which an office will become vacant. The legislature 
has no power to create a vacancy in order to evade 
the constitution or to defeat the will of the peo¬ 
ple,^ and, where there is in fact no vacancy, it can¬ 
not create a vacancy by declaratory enactment.^ 
The reasons for which an office will become va¬ 
cant, however, may in the absence of constitutional 
inhibition be fixed by the legislature; Thus it may, 
unless so inhibited, add new causes producing va¬ 
cancy in office to those already provided in the con¬ 
stitution.* A statute declaring a vacancy in an of¬ 
fice on the failure of one duly elected thereto to 
qualify, when applied to an officer not elected to 
succeed himself, is unconstitutional as contrary to 
a constitutional provision that the term shall ex¬ 
tend until the successor shall be elected and shall 
qualify.'^ However, it has been held that notwith¬ 
standing a constitutional provision providing that 
incumbents shall hold over until their successors 
shall be elected and qualified, the legislature may, 
under constitutional authority to declare the cases 
in which any office shall be deemed vacant where 
no provision is made for that purpose in the con¬ 


stitution, provide that, on the conclusion of a con¬ 
tested election case or a decision that the election 
was invalid, the office shall be filled as if there were 
a vacancy.® A constitutional provision that, when 
an office becomes vacant, the governor, unless oth¬ 
erwise provided by law, shall appoint a person to 
fill the vacancy, who shall continue in office until a 
successor has been elected or appointed, and has 
legally qualified, was intended merely to prevent va¬ 
cancies in office, and to provide a method for filling 
them when no other provision is made by law,® 
and it does not prevent the legislature from declar¬ 
ing when a vacancy exists.^ 

Power of executive officer. Authority given to 
an executive officer to fill a vacancy does not in¬ 
clude the power to declare that a vacancy exists.® 

Power of court. Where, by reason of a disa¬ 
bility after taking office, the officer becomes incom¬ 
petent to hold it, the court cannot declare the office 
vacant if the statute does not declare that such 
disqualification shall vacate the office.® Where it 
is impossible to determine with certainty who was 
elected because of the number of the fraudulent 
votes cast, it is proper for the court to declare the 
office vacant.^® 

d. Ifecessity of Adjudicatton or Declaration 

As a general rule, no Judicial declaration or adjudi¬ 
cation that a vacancy has occurred Is necessary. 

As a general rule, no judicial declaration or ad¬ 
judication that a vacancy has occurred is neces¬ 
sary. A vacancy in office for any of the causes enu¬ 
merated in the constitution or a statute is usually 
regarded as pccurring at the time of the happening 
of the event which is the cause of the vacancy, and 
no judicial determination that the vacancy has oc¬ 
curred is necessary.il An exception to this rule is 


98. Lia.—State ex rel. Sanchez v. 
Dixon, App., 4 So.2d 691, followed 
in State ex rel. Sanchez v. Allen, 
4 So.2d 602 and State ex rel. 
Sanchez v. Kleinpeter, 4 So.2d 602. 

99. Ga.—Gk>rmley v. Taylor, 44 Ga. 
76. 

1. K.Y.—People V. Blair, 47 N.Y.S. 
495, 21 App.Div. 218. 

2. Ind.—StoclUng v. State, 7 Ind. 
826. 

Utah.—'State ex rel. Stain v. Chris¬ 
tensen, 86 P.2d 776, 84 Utah 186. 
8. Mont.—Gullickson v*‘ Mitchell, 
126 P.2d 1106, 118 Mont 869. 

Utah.—State ex rel. Stain v. Chris¬ 
tensen, 85 P.2d 776, 84 Utah 186. 

46 C.J. P 978 note 47. 

Statute hdld oonstitiitional 
Mont—Gullickson v. Mitchell, 126 P. 
2d 1106, 118 Mont 859. 


Ariz.—Sweeney v. State, 204 P. 
1026, 23 Ariz. 486. 

46 C.J. p 978 note 49. 

5. Va—^Frantz v. Davis,' 131 S.B. 

784, 144 Va 320. 

46 C.J. p 974 note 61. 

Mo.—State v. Herringr, 106 S.W. 
984, 208 Mo. 708. 

7. Cal.—People v. Nye, 98 P. 241, 9 
Cal.App. 148. 

Mo.—State v. Herring:, 106 S.W. 984, 
208 Mo. 708. 

a Ga—Coxpiui Juris quoted in 
Patten v. MlUer, 8 S.B.2d 767, 768, 
190 Ga 128. 

Ky.—Pagre v. Hardin, 8 B.Mon. 648. 
Minn.—State ex rel. Dosland v. 
Holm, 279 H.W. 218, 202 Minn. 
600. 

Zugulry into existence 

An actual ‘vacancy being: a condi¬ 

211 


tion precedent to authority or Juris¬ 
diction to appoint an officer, ques¬ 
tion of its existence is subject to in¬ 
quiry at instance of person whose 
tenure is challenged, if he desires to 
make an issue thereof in a judicial 
proceeding.—^Patten v. MUIer* 8 S.E* 
2d 767, 199 Ga 128. 

9. Ariz.—State v. Jones, 187 P. 644, 
16 Ariz. 216. 

46 C.J. p 974 note 56. 

10- Ky.—Green v- Ball, 288 S.W^ 
809, 216 Ky. 668. 

11. Colo.—Corpus Juris cited in. 
Harris v. People ex rel. Gonzales, 
81 P.2d 888, 885, 102 Colo. 496. 
Mont—Corpus Juris quoted in State 
ex rel. Grant v. Baton, 183 P.2d 
688, 598, 114 Mont. 199. 

Wash.—State ex ret Austin v, Su- 
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found where the vacancy is caused by the miscon¬ 
duct on the part of the officen^^ Where the stat-, 
ute provides that an office shall be deemed vacant 
on incumbent’s ceasing to discharge its duties for a 
specified time, such vacancy results without any 
judicial or other finding that the event has oc¬ 
curred,but the incumbent may show that the 
event relied on to create the vacancy never oc-, 
curred.^^ Such a statute is not qualified by pro¬ 
visions looking to the removal of particular officers 
for nonfeasance.15 However, a constitutional pro¬ 
vision that no person shall hold any office of trust 
or profit without devoting his personal attention to 
the duties of the same does not ipso facto cause a 
vacancy in an office which is held by an incumbent 
without devoting his personal attention to the duties 
of the same.^® If officers are eligible at the time 
they take office, their subsequent ineligibility, al¬ 
though it may afford ground for removal, does not 
vacate the offices ipso facto so as to warrant, with¬ 
out further action, the election of their succes¬ 
sors.^^ One legally elected to an office who has 
not resigned or been removed therefrom may hot 
be deprived of it merely because some of the elec¬ 
tors of the district choose to. treat the office as 
vacant, and at an election vote for another to fill 
the assumed vacancy.^* 

§ 51<, — Filling Vacancies in General 

a. General rules 

b. Power and authority 

a. General Bnles 

When an office has become vacant, generally the 
authority having power of appointment may fill it; the 
policy Is to fill vacancies as soon as practicable. 

Where acts or events have rendered an office va¬ 


cant, the authority having power to . fill the vacancy 
may treat it as vacant and proceed to appoint or 
elect another to fill it.^® The power to appoint im-’ 
plies the power to determine whether a vacancy ex¬ 
ists.^® It is the general policy of the law to fill 
vacancies in an elective office at an election as soon 
as practicable after the vacancy occurs.^i A com¬ 
mission issued by the governor to fill a vacancy, re¬ 
citing that a vacancy exists, carries the presump¬ 
tion that the vacancy did, in fact, exist at the time 
of the appointment and that the commission is 
therefore valid and legal.22 Where provision is 
made for filling a vacancy occurring prior to a 
specified date but no provision is made for filling 
a vacancy occurring after that date, the rule of ex- 
pressio unius est exclusio alterius has been ap- 
plied.23 

b. Power and Authority 

(1) In general 

(2) Power of executive 

{!) In General 

Unless otherwise provided, the power to appoint to 
office is regarded as Including the power to fill vacancies. 

In the absence of any constitutional or statu¬ 
tory provision, the power to appoint to office is 
regarded as including the power to fill vacancies.^^ 
While it has been said that the power to fill' va¬ 
cancies is to be narrowly construed,25 and that 
power of a particular officer to fill a vacancy caused 
by resignation does not include the power to fill 
a vacancy resulting from death or some other 
cause,26 statutes providing for the filling of va¬ 
cancies must be construed so as to avoid the con¬ 
tinuance of the vacancy.27 The separation of the 
duties of two offices theretofore consolidated is not 


perior Court for Wliatcom Coun¬ 
ty, 106 P.2d 107T, 6 Wash,2d 61. 

46 C.J. P 974 note 69. 

12. Idaho.—State v. McDermott, 17 
P.2d 343, 52 Idaho 602. 

46 ax p 974 note 60. 

13. Ariz.—‘McCluskey v. Hunter, 
266 P. 18, 33 Ariz. 518. 

1*4. Ariz.—^McCluskey v.-Hunter, su¬ 
pra. 

46 ax p 978 note 33. 

15. Ariz.—^McCluskey . V. Hunter, su¬ 
pra. 

18. Fla.—^In re Opinion of Justices, 
66 So. 4. 67 Fla. 423. 

17. Ark.—Stafford v. Cook, 252 S.W. 
697, 169 Ark. 436. 

46 C.X p 974 note 64. 

18. Kan.—State v. Council Grove 
Bd. of Education, 193 P. 1074, 108 I 

. Kan. 101. I 


19. Neb.—State v. Wait, 138 N.W. 
169, 92 Neb. 313, 43 L.R.A.,N.S., 
282. 

20. La.—State ex rel. Wimberly v. 
..Barham, 137 So. 862, 173 La. 488 

—State ^ rel. Bolin v. Webster 
Parish School Board, App., 167 So. 
142. 

21. Mont.—Bailey v. Knlgrht; 168 P. 
2d 843, 118 Mont. 594. 

N.T.—Wlngr V. Ryan, 6 N.T.S.2d 825, 
266 App.Div. 163, affirmed 17 N.E. 
2d 183, 278 N.Y. 710. 

Or.—Howell v. Bain, 166 P.2d 676, 
176 Or. 187. 

Pa,—Cavalcante v. O'Hara, 36 Pa. 

List. & Co. 139, 47 I>auph.Co. 348. 
46 C.X p 974 note 68. 

22. N.M.—^Jajamillo v. State, 260 P. 
729, 32 N.M. 20. 

23. Ohio.—State ex rel., Sasrcblel v. 
Board of Elections of Montgomery 
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County, 67 N.B.2d 661, 144 Ohio 
St. 162. 

24. Pa.—Commonwealth ▼. Bow¬ 
man, 44 Pa.Co. 127. 

46 C.X p 976 note 70. 

.25- Mont.—S*tate y. Kehoe, 144 P. 

162, 49 Mont. 682. 

46 ax p 976 note 71. 

26- R.I,—^In re Opinion to Govern¬ 
or, 102 A. 802, 41 R.I. 79. 

27- La.—State ex rel. Saint v. Irion, 
125 So. 667, 169 La. 481. 

Pandoular statutes construed 
The statute providing that posi¬ 
tion of any elective officer entering 
military service shall be temporarily 
mied, during^ leave.of absence grant¬ 
ed him- by such sta.tute, by appoint¬ 
ment to be made by officer or board 
authorized by law to fill vacancy 
caused , by death or resignation of 
elective official ordered , to such serv- 
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a removal from office under a statute providing that 
a removal creates a vacancy.** 

When power may he exercised. Where it ap¬ 
pears prima facie that acts or events have occurred 
subjecting an office to a judicial declaration of be¬ 
ing vacant, the authority authorized to fill such va¬ 
cancy, supposing the office to be vacant, may pro¬ 
ceed, before procuring a judicial declaration of the 
vacancy and appoint or elect, according to the 
forms of law, a person to fill such office.** 

Power of legislature. In the absence of an .ex¬ 
press grant of power the legislature has no author¬ 
ity to fill, vacancies,*® and conferring on the legis¬ 
lature the power to prescribe the manner in which 
an officer shall be chosen does not confer such 
power.*^ Where an act creating an office vests 
the appointment of that officer, for the first term, 
in the general assembly, the fdlure of the assembly 
to exercise its power does not vest that power else¬ 
where.** 


§ 51. 

(2) Power of Executive 

■ As a genera! rule the power to fill vacancies is vert¬ 
ed In the executive. It may Include power to raaKe 
Interim appointments. 

In order to escape the inconvenience resulting 
from an’ interregnum, the power to fill vacancies., 
is usually granted to some executive or adminis-; 
trative authority which is always capable, of act¬ 
ing;** but where such a power is contained in a 
statute, and the constitution provides for elective 
offices, such provision is regarded as unconstitu-. 
tional if it provides for appointment for a term ex¬ 
tending beyond the next election.** The power to 
fill vacancies is not implicit in the executive power 
of the governor,®* but must be expressly provided 
for by law.** The power may be exercised only 
when no other constitutional or statutory provision 
for filling vacancies exists;** and it cannot be ex¬ 
ercised where the office is not actually vacant or is 
not in law deemed vacant,** nor can it be exercised 
so as to enlarge or restrain the authority conferred. 


officers; 


ice, is operative, thougli a deputy 
lias been appointed by such officer.— 
State eac rel. Blaisdell v. Conklin, 151 
P.2d 626, 62 Nev. 870. 

28. Cal.—People v.. Gunn, 167 P. 
619, 80 Cal.App. 114. 

29. Ind.—State ex rel. Pares v. 
Karger, 77 N.3E1.2d 746—State ex 
rel. Kopinski v. Grzeskowiak, 69 
K.B.2d 110, 223 Ind. 189. 

46 C.J. p 975 note 75. 

30. Ind.—State v. Hyde, 22 N.B.. 
644, 121 md, 20. 

iq-.C.—^Nichols v. McKee, 68 N.C. 429. 

31. Ind.—State v. PeeUe, 22 N.E. 
;654, 121 Ind. 496, 

32. Ind.—Collins r- State, 8 Ind. 
344. 

334 Ariz.—^Rogers v. Frohmiller, 
130 P.2d 271, 69 Ariz. 613. 

Pla.—State ex reL Gibbs v. Luns¬ 
ford, 192 So. 485, 141 Pla. 12. 

. 34 . Mich.—Attorney General v, 
Trombly, 60 N.W. 744, 89 Mich. 50. 

.35. Pla.—State ex rel. Landis v. 
‘-Bird, 163 So. 248, 120 Pla. 780. 

Coryus juris cited in People 
v. Christian, 123 P.2d 368, 371, 68 
Wyo. 39. 

46 C.J. P 976 note 88. 

36. 11a.—State ex reL Lahdls v. 

Bird, 163 .So. 248, 120 l^a. 780. 
OoxistitatlbiLal prCvlsloxui oonstmed 
(1) Under constitutional provision 
that when any* office from “any 
cause” shall become vacant and no 
mode is provided by constitution, or 
by laws, for filling such vacancy, 
governor should fill vacancy, from 
“any cause** meant any cause which, 
rendered office actually vacant, or 
...any cause for which office might by 


statute or organic law be declared to 
be vacant; and under statute provid¬ 
ing that governor should fill office by 
appointment “in all other cases” in 
which vacancy in office should occurs 
“in all other cases” referred to cases 
and causes of vacancies in office 
which appeared in constitution.— 
State ex rel. Landis v. Bird, supra. 

(2) Where office with stated term 
is to be filled by executive appoint¬ 
ment without confirmation by sen¬ 
ate, governor appoints for term and 
can appoint to, fill , vacancy until end 
of term and can appoint successor 
at any time after expiration of term 
for whole or for remainder of new 
term if part of such term has passed 
when appointment’ is made.—State 
ex reL Landis v. Bird, supra. 

(3) Under constitutional provi¬ 
sions granting governor power to 
appoint all officers whose appoint¬ 
ment or election is hot otherwise 
provided for, and to fill vacancies 
in all offices to which he makes the 
original appointments, governor's 
power to fill vacancies does not ex¬ 
tend to offices which are filled in the 
first instance by election or by ap¬ 
pointment by some one else.—^Buch- 
holtz V. Hill, 13 A.2d 848, 178 Md. 
280. 

37. Ariz.—rMcCall v. Cull, 76 P.2d 
696, 61 Ariz. 237. 

33 , Fia.-r^tate ex rel. Landis v. 
Bird, 163 So. 248, 120 Fla. 780— 
In re Opinion of the Justices, 163 
So. 76, 120 l^a. 729. 

Ind.—^McGuirk V. State, 169 N.B. 621, 
201 Ind. 660. 

Wyo.—^People ex rel. Warren v. 
Christian, 128 P.^d 368, 68 Wyo. 
39. 


Whm incumbent holdls over 

Under constitutional provision au¬ 
thorizing governor to fill “vapancy in 
office” by appointment, “vacancy** 
relates only to such actual vacancies 
as may arise from* death, resigna¬ 
tion, and the like, and “vacancy” can 
never exist when incumbent is law¬ 
fully in office and is in actual dis¬ 
charge of official duty, as where def¬ 
inite term expires and senate falls 
to confirm successor.—^McCall v. 
Cull, 76 P.2d 696, 61 Ariz. 237. 

Xacumbent de facto or de Jure 

Where, at time relator was ap¬ 
pointed township trustee, office was 
occupied by officer, de Jure or de 
facto, relator's appointment was in¬ 
valid.—^McGuirk V. State, 169 N.B. 
521, 201 Ind. 650. 

Actual or declared vacancy 

(1) Governor can fill actual or de¬ 
clared vacancies in office for causes, 
or in classes of cases; stated in the 
laws, even though there be. an in¬ 
cumbent holding in his own term or 
who continues in office after expira¬ 
tion’ of his official term, and he may 
do so notwithstanding constitutional 
provision that officers shall continue 
in office after expiration of their offi¬ 
cial terms until their successors are 
duly quallfied.-^tate ex reL Landis 
V. Bird, 163 So. 248, 120 Fla. 780. 

(2) Bight of incumbent to con¬ 
tinue in office until his successor is. 
duly duallfled ceases on due oualifi- 
ication of executive appointee.—State 
ex rel. Landis v. mrd, supra., 

(8) Constitutional provision that 
state, county, or municipal officers 
shall continue in office from expirar. 
tion of their official temas. until their*, 
successors were duly ,qualified does 
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on the appointee hy jtatnte.*® Vacancies to be filled 
by the executive may be confined to’ offices creat¬ 
ed by the constitution.^® A statutory prohibition 
against filling a vacancy by appointment where the 
vacancy occurs within a specified time before the 
election day at which the vacancy may be filled has 
no application where the election is not for the pur¬ 
pose of filling the vacancy.^^ When generally em¬ 
powered, the executive may make a temporary ap¬ 
pointment to fill a vacancy notwithstanding the con¬ 
stitution provides that it shall be filled by a special 
election/^ and, although the power relates merely 
to temporary appointments, a general appointment 
without reference to time is valid and renders the 
appointee an officer de jure to the extent of the pe¬ 
riod for which the executive had power to ap- 
point.’^® A commission may be granted in antici¬ 
pation of a vacancy created by resignation, to be 
effective on the day the resignation takes effect.'*^ 
Vacancies caused, by military sendee. Constitu¬ 
tional provisions authorizing the filling of vacan¬ 
cies by appointment by the executive have been 
held to authorize appointments where the incum¬ 
bent is absent in the military service.^ 5 ^ consti¬ 


tutional provision, authorizing the governor to fill 
a vacancy by granting a commission which shall ex¬ 
pire at the end of the next session of the legisla¬ 
ture when any office shall become vacant and no 
mode is provided for filling such vacancy, has been 
construed to empower the governor to fill a tem¬ 
porary vacancy caused by absence of an officer in 
the military service.’*® 

Ad interim appointments. An express power giv¬ 
en the executive to make ad interim appointments 
to fill vacancies will be liberally construed,^^ and 
such appointments are lawful if the office is va¬ 
cant.’*® A provision giving the executive power to 
fill a vacancy happening during a recess of the leg¬ 
islative body, however, limits his authority to make 
an appointment to a vacancy so occurring.*^ 
Where the power of the executive to make an ad 
interim appointment is confined to cases of actual 
vacancies arising from events occurring before the 
expiration of the term of the incumbent of an office, 
he has no power to make an appointment to fill a 
vacancy declared by statute to exist on the expira¬ 
tion of the term.®® 


not prevent executive appointee 
from becoming duly <iuallfied to fill 
office after expiration of incumbent’s 
official term, where office is actually 
vacant or is by law declared to be 
deemed vacant, or to have become 
vacant, or when executive appoint¬ 
ment to fill office is especially au¬ 
thorized by law; and where law is 
duly complied with in making ap¬ 
pointments, and appointees comply 
with provisions of law regulating is¬ 
sue of commissions to officers, such 
executive appointees are duly quali¬ 
fied as successors to incumbents 
where there is no question duly 
prosecuted as to eligibility of ap¬ 
pointees.—State ex reL Landis v. 
Bird, supreu 

39. Wis.—State, on Complaint of 

Ryan, v. Roden, 262 N.W. 629, 219 

Wis. 13.2. 

Term not yet hegim 

Under constitutional provision and 
statute authorizing governor to fill 
vacancies by appointments for un- 
explred portions of term of office, 
appointment cannot be made for 
term of office which has not yet be¬ 
gun, so that an appointment on Jan. 
4, 1935, for term beginning Jan. 7, 
1935, is invalid since no ''vacancy 
for unexpired term” beginning Jan. 
7, 1935, existed within statute and 
constitutional provision authorizing 
governor to fill vacancies by appoint¬ 
ment for unexplred portions of 
terms of office,—State on Complaint 
of Ryan v. Roden, supra.. 

40- Ky.—-Rouse v. Johnson, 28 S.W. 

2d 745, 284 Ky. 473, 70 A.L.R. 1077. 


Elective or appointive offices 
Constitutional provision authoriz¬ 
ing governor to fill vacancies in of¬ 
fice should be read with provision 
providing inferior officers may be 
appointed in manner prescribed by 
law, and embraces only vacancies in 
elective offices, and therefore is in¬ 
applicable to filling vacancies in ap¬ 
pointive offices.—^Rouse v. Johnson, 
supra. 

41. Okl.—King V. Paxton, 79 P.2d 
207, 182 Okl. 666. 

42. Ark.—Cobb v. Hammock, 102 S. 
W. 382, 82 Ark. 684. 

46 C.J. p 975 note 84. 

43. Ark.—Cobb v. Hammock, supra. 
44w Pla—^In re Advisory Opinion to 

the G^ovemor, 168 So. 441, 117 Pla. 
773. 

Withdrawal of resignatioii 
Where clerk of court filed bona 
fide written withdrawal of resigna¬ 
tion before effective date of resigna¬ 
tion and before governor granted 
commission to successor appointee, 
office of clerk of court was not va¬ 
cant so as to authorize governor to 
fill vacancy.—^In re Advisory Opin¬ 
ion to the Governor, supra. 

46. Pla.—^In re Advisory Opinion to 
the Governor, 9 So.2d 172, 161 Pla. 
44, 140 A.L.R. 1492. 

Xntent of constitutioiuii provisions 
The constitution contemplates 
that the supreme appointing power 
of the governor, when not forbidden, 
shall be exercised whenever the 
United States calls to war service 
any person who is an officer under 

214 


I the state constitution and laws to 
I the end that duties of the incumbent 
who is absent in war service shall be 
duly performed, and contemplates 
that the duties of such officers shall 
be performed in his absence, and 
therefore the supreme executive ap¬ 
pointing power and duty of govern¬ 
or to take care that laws be faith¬ 
fully executed are sufficient to au¬ 
thorize governor to appoint a proper 
person to perform duties of such ab¬ 
sent officer pending such compul¬ 
sory absence.—^In re Advisory Opin¬ 
ion to the Governor, supra. 

43, Cal.—People v. Sischo, 144 P.2d 
785, 23 Cal.2d 478. 

47. Colo.—Walsh v. People, 211 P. 
646, 72 Colo. 406. 

46 C.J. p 975 note 86. 

Vaoaaoy exlstiiig when senate is 
not In session can be filled by execu¬ 
tive appointment until end of term 
if that occurs before senate con¬ 
venes, or if term does not ^expire be¬ 
fore next session of senate, imtil 
next ensuing regular or special ses¬ 
sion of senate, unless appointment 
be sooner made and confirmed, and 
consented to by senate.—State ex 
rel. Landis v. Bird, 163 So. 248, 120 
Fla. 780. 

48. Arlz.—McCall V. Cull, 76 P.2d 
696, 61 Ariz. 237. 

49. U.S.—In re U. S. DisL-Atty., D. 
C.Pa., 7 P.Cas.No.3,924. 

46 C.J. P 976 note 87. 

60. N.T.—^People v, Sohmer, 102 N. 
E. 593. 209 N.Y. 161, 46 L.R.A.,N. 
1202. 
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Newly created office. Where an ofiSce has been 
newly created without provision for filling it, it has 
been held in some jurisdictions that it may be filled 
by the executive under general authority to fill va¬ 
cancies,but there is also authority to the con¬ 
trary,and no appointment can be made where the 
act creating the ofiice provides that it is to be filled 
by an election.^® Where the power to fill vacancies 
is limited to those occurring during a recess of the 
legislature, there cannot be a vacancy which the 
executive can fill in a newly created oflSce where 
the act creating it takes effect on its passage,®^ 

Emergency, Where the executive has power to 
make provisional appointments to fill vacancies not 
otherwise provided for by the constitution or the 
law in case of an emergency, an emergency exists 
in which the executive should act where there has 
been no appointment made within the time pre- 
•scribed by a statute.^® 

Conditions precedent. When an executive has 
■power to make a temporary appointment pending 
,*an election for which notice is required, and which 
lie is required to order when notified of the vacan¬ 
cy, the power to make the appointihent is not de¬ 
pendent on the performance of the duty to order 
.the election,^® although it should be ordered with¬ 
out unnecessary delay.®*^ 

52. — Mode of Filling Vacancy 

Vacancies may be filled only In the manner provided 
'.hy law; elections to fill vacancies may be held only un¬ 
der constitutional or statutory provisions authorizing 
them. 


§ 52 

When an oflSce becomes vacant it must be filled 
as the law provides;®®, if the constitution declares 
the mode the legislature cannot adopt a different 
one,®® but constitutional provisions, unless the pur¬ 
pose is clearly apparent, will not be deemed to ap¬ 
ply to offices purely of l^slative creation.®® A 
constitutional provision relating to the manner of 
filling vacancies, intended to apply where there is 
in fact a permanent vacancy, does not apply where 
the vacancy is merely temporary.®^ Appointments 
to replace officers temporarily absent in the military 
service have been held not such appointments as 
require confirmation by the legislature,®® and in 
some jurisdictions, where there is such a vacancy 
in office that duties of the office are no longer being 
discharged, the vacancy may be filled by appoint¬ 
ment during recess without the approval of the leg¬ 
islature.®® However, there must be compliance 
with requirements that ad interim appointments 
must be subsequently confirmed.®^ A constitutional 
provision that, when an office becomes vacant, the 
governor, unless otherwise provided by law, shall 
appoint a person to fill the vacancy, who shall con¬ 
tinue in office until a successor has been elected 
or appointed, and has legally qualified, was intended 
merely to prevent vacandes in office, and to pro¬ 
vide a method for filling them when no other pro¬ 
vision is made by law;®® and thus it does not pre¬ 
vent the legislature from dedaring how a vacancy 
shall be filled.®® An appointment is inoperative 
when the holder of an earlier commission, who re¬ 
mains in possession of the office, is not removed 


- 51- Pa.— WalslL V. Commonwealtli, 
89 Pa. 419, 422, 38 Am.R. 771, 

46 C.J. p 976 note 92. 

:62. S.D.—State v. Halladay, 219 N. 

W. 126, 62 S.D. 497. 

• 46 C.J. p 976 note 93. 

. 53. La.—State ex rel. Sanchez v. 
Dixon, App., 4 So.2d 591, followed 
in State ex rel. Sanchez v. Allen, 
4 So.2d 602 and State ex rel. San¬ 
chez V. Kleinpeter, 4 So.2d 602. 

64. Ind.—Collins v. State, 8 Ind. 
344. 

‘ 46 C.J, P 976 note 88. 

.'55. Miss.—State v. Lovel, 12 So. 841, 
70 Miss. .309. 

' 56. Miss.—Sam v. State, 81 Miss. 
480. 

.* 67. Miss.—Sam v. State, supra. 

r 58. Colo.—Corpus Juris quoted in 
McNichols V. City and County of 
Denver, 124 P.2d 601, 109 Colo..269. 
m.—Corpus Juris quoted iu People 
T. PUlm&n, 1 N.B.2d 788, 284 Ill. 
App. 287, 

r Iowa.--iState ex rel .Halbach v.J 


Claussen, 260 N.W. 19'5, 216 Iowa 
1079. 

46 CvJ. p 976 note 97. 

69. Miss.—O'Leary v. Adler, 61 
Miss. 28. 

80. Neb.—State v. Furse, 181 N.W. 
1030, 89 Neb. 662. 

N.T.—People v. Hogan, 161 N.T.S. 
261, 166 APP.D1V. 298. 

81. Ark.—State v. Green, 176 S.W. 
2d 675, 206 Ark. 361. 

82. Fla.—Advisory Opinion to Gov¬ 
ernor, 12 So.2d 876, 162 Fla. 686. 

63L Colo.—Church v. Mullins, 60 P. 

1064, 10 Colo.App. 318. 

Mont.—State ex rel. Najle v. Staf¬ 
ford, 84 P.2d 8*7.2, 97 Mont 276. 

64. Ariz.—McCall v. Cull,, 76 P.2d 
696, 61 Arlz. 237. 

Fla.—State ex reL Landis v. Bird, 
163 So. 248, 120 Fla. 780. 
Constitutional provisions construed 
Clause, '*in cases not otherwise 
provided for in this constitution,'* in 
section authorizing jovemor to fill I 
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1 vacancies occurring in offices during 
senate's recess in such cases,, quall- 
aes governor's power to appoint, not 
I constitutional reqxiirement of con- 
armation of appointment by senate.— 
State ex rel, Fernandez v. Feucht, 161 
So. 179, 182 La. 134. 

Confirmations of executive appoint¬ 
ments by senate are for full term, 
or for remainder of teim in which 
vacancy occurs.—State ex rel. Lan¬ 
dis V. Bird, 1‘63 So. 248, 120 Fla. 780. 
Time for confirmation 
VThere officers are required to be 
appointed by governor and confirmed 
by senate, appointments and confir¬ 
mation should be at each session of 
senate for terms beginning before 
next session of senate to fill vacan¬ 
cies for unexpired terms.—State ex 
reL Landis v. Bird, supra. 

85. Mo.—State v. Herring, 106 S.W. 
984, 208 Mo. 708. 

66. Cal.—People v. liangdon, 8 Cal. 
1—People V. Nye, 98 P. 241, 8 CaL 
App. 148. 

.46 C.J. p 976 note $• 
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'and the indications are that the latter appointment 
was made in error either of fact or law.^^ 

Elections to fiU vacancies. An;election to fill a 
vacancy in ah elective office can be held only by 
virtue of a constitutional provision or legal enact¬ 
ment, either express or by direct implication, au¬ 
thorizing that particular election and a law au¬ 
thorizing the electors to elect a person to fill a cer¬ 
tain office does not, by implication, authorize them 
at an intermediate election to choose a person to 
fill out ah un^pired term of the same office.®^ 

§ 53. -Term of Officer Elected or Ap¬ 

pointed to Fill Vacancy 

a, In general 

b. Until election 

a. Ih General 

The term of an officer appointed to fill a vacancy Is 
determined by law, and In general is for the unexpIred 
portion remaining when the vacancy occurred. 

When the duration of the term is fixed, and also 
the beginning or ending, or both, a vacancy, if it 
occurs, is in the term of office as distinct from be¬ 
ing in the office itself, and an appointment to fill 
such vacancy can be only for the unexpired por¬ 
tion.'^® This rule is particularly applied in the case 
of appointive offices where the beginning of the 


term of the first appointee determines the limits of 
the term of successive appointees, so that one ap¬ 
pointed in the middle of the term, because of the 
vacation of an office during the term of an incum¬ 
bent, or because of his holding over, is not appoint¬ 
ed for longer than the unexpired term.*^^ The term 
is controlled by the law and not by the commission 
issued to the officer.^^ When merely the length of 
the term is fixed, without reference to an unex¬ 
pired term, or to a vacancy in the term of office, as 
distinguished from a vacancy in the office itself, it 
is held in some cases that on the happening of a 
vacancy the office reverts to the people or sover¬ 
eign, and when again vested it is not for the unex¬ 
pired term, but for the full term.73 This rule, in 
the absence of constitutional or statutory provi¬ 
sions regulating the filling of vacancies, has been 
applied in the case of elective officers where the 
law provides , that-they ^all be elected for a term 
of a specified number of years.*^^ 

Right to hold until expiration of original term. 
In the absence of statutes providing that, in the 
case of elective offices, an officer appointed to fill 
the vacancy shall hold until an election is held to 
.fill the office, and except where merely the length 
of the term is fixed without reference to an unex¬ 
pired term or to a vacancy in the term of office, it 
is generally held that officers, whether elected or 


67. li€u—Holstein v. Guss, 78 So. 
181, 143 La. 6. 

68. Nev.—State v. Jepsen, 227 P. 
688, 48 Nev. 64. 

Or.—Howell v. Bain, 166 P.2ei 676, 
176 Or. 187. 

OoiLstziu^on of statutes 
Where. a provision relating: to ,Ail¬ 
ing: vacancies in elective offices was 
enacted under a constitutional man¬ 
date to provide for Ailing: vacancies 
in office, it was not limited by a pro¬ 
vision authorizing the legislature to 
All vacancies in offices of comptroller 
or attorney general.—-Ward v. Cur¬ 
ran, 44 N.T.S.2d 240-, 266 App.Dlv. 524, 
affirmed 60 N.B.2d 1023, i291 N.T. 
642. 

Policy of law 

' When an elective office becomes 
vacant, it is the policy of the law to 
give the people a oh^ce tb All it by 
the elective process as soon as prac¬ 
ticable.—State ex rel. Lanier v. Kali, 
23 N.W‘.2d 44, 74 3Sr.D.’426: 

Genexai biennial election 
Under statute, offices, terms of 
which, expire prior to and after gen¬ 
eral biennial election, are Ailed at 
such election, and the word ‘*term" 
in a statute providing for the Ail¬ 
ing at general biennial election of 
offices the term of which has ex¬ 
pired or will expire before-the next ! 


general biennial election, means deA -1 
nite term of office Axed by constitu¬ 
tion or by statute.—State ex rel. 
Denton v. Kinkle, Ind., 86 N.B.2d '677. 

The legislative intention that va¬ 
cancies occurring prior to Aug. 11, 
1942, may be AUed at general elec¬ 
tion held in 1942, notwithstanding 
provision of election law requiring 
transmittal of certiAcate stating ex¬ 
istence of vacancy in an office at 
least Ave months before general elec¬ 
tion, was manifest by enactment of 
statute amending public officers law. 
—^Leonard v. Kratovllle, 87 N.T.S.2d 
211, 179 Mlsc. 37. 

69- Nev.—State v. Jepsen, 227 P. 

688; 48 Nev. 64. 

46 C.J. p 976 note 6. 

-TO- Mo.—State v. Smiley, 268 S.W. 

825, 804 Mo. 549. 

46 C.J. p 976 note 8. 

7l- Conn.—dozpus cited In 

Hundbaken v. Watrous, 68 A.2d 
289, 292, 186 Conn, 638. 

Pla.—S.tate ex rel. Gibbs v. Lunsford,. 
192 So.-486, 141 Pla. 12-^tate ex 
rel. Landis v. Bird* 168 So. 248, 120 
Pla. 780. 

46 C.J. p 976 note 10. 

Oyde terms of office- begin with 
Arst appointments unless otherwise; 
provided by law.-^tate ex rel. Lan-; 
ffis v. Bird, 163 So. 248; 120 Ma. 780. 


Purpose of appointment 
An appointment to All an office, 
the incumbent of which has been 
suspended, is merely to exercise all 
the authority of the office, the dura¬ 
tion of which depends on removal or 
reinstatement by the Senate.—State 
ex ret Gibbs v. Lunsford, 192 ^o. 
486, 141 Pla. 12. 

Elective and appointive 
A person who is elected to All a 
vacant office serves until his succes¬ 
sor is elected or appointed and qual- 
iAed, while an appointee continues to 
hold over until his successor is elect¬ 
ed and qualiAed.—State ex rel. Bol- 
singer v. OrJdge, 16 N.B.2d 840, 68 
Ohio App. 491. 

72. Pla.—State ex rel. Landis v. 

Bird, 163 So. 248, 120 Bla. 780— 
State ex rel. Landis v. Taylpr, 146 
So. 64^, 108 Pla. 641—State ex rel. 
Hodges V. Amos, 133 So. *623, 101 
Pla. 114. . . 

73, N.J.—^Marvel v. Camden County, 
67 A.2d 466, 137 N.JXaw 47, fol- 

, lowed , in Cowglll y. Cc.mden Coun¬ 
ty, 67 A.2d 468, 187 NJ.Law 6l. 
Tepn.—State v., Malone, 174 S.W.^257, 
181 Tenh. 149. ; . 

.74. N.T.—^People v. Townsend; 7 N. 

B. 860, 102 N.T. 430- 
.46 C.X;p 277 note 18:, 
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appointed to fill, a vacani^, will hold for the full 
period of the unexpired term.75 a provision to 
such effect applies to all appointments made to fill 
Tacancies in offices created by the legislature when 
no different provision is made therefor in the con¬ 
stitution or other statutes, whether the appointment 
is made by a single person,*^® or by the people at 
an election,or by any other body,^^ but such a 
statute does not apply to offices created and the 
terms of which are fixed by the constitution.^^ 
Moreover, under a statute providing that the per¬ 
son appointed or elected to fill an office made va¬ 
cant, after qualifying, possesses all the rights of the 
officer whose place he takes, the appointee acquires 
the office for the remaining or unexpired portion 
of the term.8® Where one appointed to fill a va¬ 
cancy in an office is entitled to hold until the end 
of the term for which the original officer was elect¬ 
ed, there is, prior to the expiration of ^ch term, 
no vacancy.81 

Recess appointments. Where the term of an in¬ 
cumbent expires during a recess, the appointment 
by the executive will not be referred to his power 
to fill vacancies, but to his power to fill for the full 


§ 53 

term with the consent of the legislative body.^^ 
b. Until Election 

Under some constitutional and statutory provisions 
the officer appointed to fill a vacancy Is appointed for the 
period until there can b6 an election of an officer for 
the unexpired term. 

Since it is the general policy of the law to fill va¬ 
cancies in elective offices, by an election, as soon as 
practicable after the vacancy occurs, it is frequent¬ 
ly provided that in the case of vacancy in elective 
offices the appointment shall be for the period until 
there can be an election of an officer who will hold 
for the balance of the tmexpired term,^^ and such 
a provision is mandatory.A general statute of 
this kind is applicable to a particular office where 
the law relating thereto makes no mention of the 
term of the appointee and where nothing in the 
law is in conflict with such general provisions.85 
When it is provided that such an appointment by 
the executive shall expire when a successor shall 
have been “elected and qualified,’* the appointee 
holds only until the next general election, and the 
governor caimot appoint for the unexpired term.^® 
Furthermore, the power of the executive "to fill a 


7S. Fla.—state, ex ret Landis v. 

Bird. 163 So. 248, 120 Fla. 780. 

46 C.J. p 977 note 16. ’ 

Administrative olfioers 
Mich.—Sempliner v. FitzGerald, -2 
N.W.2d 494, 300 Mich. 537. 

7e. Ind.—Carson v. State, 44 N.B. 
360, 145 Ind. 348. 

77- Ind.—Carson v. State, supra. 
7a Ind.—Carson v. State, supra. 

79. Ind.-^Lake County Election Bd. 

V. State ex rel. Byears, 68 N.B.2d 
787, 234 Iiid. 465—Carlson v. State, 
44 N.B. 860, 145 Ind. 848. 

90. Ariz.—Sheen v. Hughes, 40 P, 
679, 4 Ariz. 887. 

91. Qkl.—^Burford v. Lincoln Coun¬ 
ty, 162 P. 780, 63 Okl. 42. 

98. Cal.—^People v. Addison, . 10 Cal. 

l—People V. Minzer, 7 CaL 519. 

9a Ky.—Hester v. Robbins, 165 S. 

W. 2d 817, 292 Ky. 12. 

Mich.—Sempliner v. FitzGerald, 2 N. 

W.2d 494, 300 Mi^ 637. 

46 C.J. p 977 note 26. 

General election 

(1) After filling vacancy in office 
of county auditor, by appointment, 
appointee’s successor -must; be elect¬ 
ed at next general election for coun¬ 
ty officers, provided thirty <toys have 
elaps^.--State v. Troxel, 181 N^B. 
16, 125 Ohio St. 235. 

(2) **Next general election,with¬ 
in constitutional provision reaulrlng 
appointee, appointed to fill vacancy 
in elective office, to hold imtU next 
general cdection, means next gen¬ 


eral election at which vacancy may 
legally be filled, not necessarily next 
ensuing general election.—State ox 
rel. Halbach v. Claussen, 250 N.W. 
195, 216 Iowa 1079—46 C.J. p 977 note 
25 Cd] (1). 

(3) Where term of officer origi¬ 
nally elected expires on the first 
Monday in Janioary following the 
general election In November, it is 
proper, to elect someone to fill that 
portion, of the term from the gen¬ 
eral election until the first Monday 
in' January.—Bailey v. Knight, 168 
P-2d 843, 118 Mont. 594. 

. (4) A person appointed after res¬ 
ignation of the incumbent, to fill an 
unexpired term, or until a succes¬ 
sor is appointed, is not entitled to 
the succeeding term to which the re- 
signer was elected, as affects the 
right of another candidate to seek 
office at the next general election,—^ 
King V. County Election Board, Coal 
County, 270 P. 6, 182 OKL 187. 

I (*5) General election within other 
provisions see 46 C.J, p 977 note 26 
Cdl. 

GitSTf 'town, oonnty, district, or state 
election 

(1) An election when the only of- 
dcex:s to be voted for in the county 
are members of congress is not such 
an election as is. provided for by a 
statute requlrhig the vacancy to be 
filled at an election which elthebr' city, 
town, county, district, or state offi¬ 
cers are to be elected.—Robinson v. 
MoCandless, 96 •S.W. 877, 123 Ky. 
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602, 29 Ky.L. 1088—46 C.J.,p 977 note 
26 [c] (1). 

(2) Members of state, board of ed¬ 
uction are state officers within con¬ 
stitutional provision that If an un- 
explred term will not end at next 
succeeding annual election at which 
state officers are to be elected, va¬ 
cancy should be filled by election for 
remainder of the term.—Smith v. 
Ruth, 212 S.W.'2d 632. 308 Ky. 60. 

(3) Presidential electors are also 
state officers.—Smith v. Ruth, supra 
I —^Bagle V.. Cox, 103 S.W.2d 682, 268 

1 Ky. 58—46 C.J. p 977 note 25 [c] (2). 
Uxnitatlons as to time, and territory 
Constitutional provision that, if 
unexpired term will not end. at next 
succeeding annual election at which 
either city, town, county, district 
or state officers are to be elected, 
vacancy should be,.filled. by election 
for remainder of term, places Umita- 
tion not only as to time but. as to 
territory, and election referred .to 
must be one, in territory of same 
boundary or conta,in entire. district 
or unit of government io. which of¬ 
fice being filled belongs.—rBrumleve 
V. Ruth, 196 'S.W.2d 777, 802 Ky. 813. 

94. Ohio.-^State ex rel. Hedk v. Ad¬ 

lers, 71 N.B-2d 681, 79 Ohio App. 
311. ■ 

95. Neb.-^tate V. Coleman; 186- N. 
W. 444, 91 Neb. 167.' 

96. Mo.-^tate V. Roach,, 192 9.W. 

745, 269 Mo. '600* 507. . . 

Or.—State v. Johne,>8,,OT«;58|...., 
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vacancy by granting a commission for the tmex- 
pired term when no mode is provided by the con¬ 
stitution is controlled and restricted by a constitu¬ 
tional provision that a general election shall be held 
at a stated time for any oflfice that shall become va- 
cant^*^ and by a constitutional’ provision that the 
term of office for all appointees to fill vacancies in 
elective offices shall extend only to the election of 
a successor at the next general election.^s Where 
an executive is empowered to fill a vacancy by 
granting a commission which shall expire at '‘the 
next election,” the election contemplated is one to 
fill the balance of the unexpired term, which the 
executive, in the absence of legislation, should call 
at the first convenient season,^^ and the executive 
in such a case has no power to fill the office for the 
unexpired term on the theory that the next regular 
election for the particular office is meant by the 
phrase,^® One elected to fill a vacancy for the un¬ 
expired tenri is entitled to enter on the duties of 
his office immediately after election and qualifica¬ 
tion,^^ and it is the duty of one appointed to fill a 
vacancy until an election thereupon to surrender it 

to his successor.^2 

Absence in military^ service. Under some stat¬ 
utes providing for temporary absences in military 
service and restoration to office on return, the ap¬ 
pointee to fill the temporary vacancy holds office for 
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a period not to exceed the unexpired term, regard¬ 
less of an intervening election, subject to the right 
of the absentee to restoration.®^ Such a statute 
does not establish a new class of officers under the 
title of "acting officers” but merely provides for 
temporary replacements.®^ The person appointed 
to fill a vacancy created by absence of the incum¬ 
bent in the military service holds office with de jure 
title during the period of absence,®^ but not, under 
some statutes, beyond the next general election.®® 

Failure to elect successor. Where one is ap¬ 
pointed to fill a vacancy until the next general elec¬ 
tion, the fact that no successor was legally elected 
does not operate to continue him in office.®^ 

Applicability of provisions to holdovers. A stat¬ 
ute providing that an incumbent ascertained to be 
holding over shall qualify anew in a constitutional 
sense appoints the incumbent to fill a vacancy, and 
his term of office as such appointee is governed by 
a constitutional provision that appointees to fill va¬ 
cancies shall hold only to the next general elec¬ 
tion.®® Such a provision applies where a statute 
provides that an officer shall continue to discharge 
the duties of his office until a successor is chosen, 
but that after the expiration of his term the office 
shah be deemed vacant for the purpose of choos¬ 
ing his successor.®® 


V. OHAKGE ar STATUS 


§ 54(1). In General 

Broadly speaking, a public officer enjoys a privilege 
which is revocable by the sovereignty at will. Some 
statutes authorize disciplinary measures with respect 
to civil service employees. 


It has been laid down broadly that a public officer, 
regardless of the form of the statute under which 
he takes office, enjoys a privilege revocable by the 
sovereignty at willi and that the incumbent of a 


Oonstltiitloital poUoy 

Constitutional provision for flllinff 
of vacancy in all offices the tenure 
of which was over two years, by ap¬ 
pointment of srovemor and election 
to flU remi^inir portion of term at 
next regular election after vacancy, 
disclosed constitutional policy that 
no appointment by governor to fill 
vacancy shouW extend beyond first 
Monday in J^uary following next 
regular biennial election after vacan¬ 
cy.—State ex reh Sullivan v. Moore, 
64 P.2d 809, 49 Ariz. 51. 

Terms of ollloers appointed and elect¬ 
ed 

Term of office of one appointed to 
fill vacancy is for part of term for 
which person he succeeds was elected 
and likewise, after appointment when 
remainder of term is filled by elec¬ 
tion, it means for remainder of term 
of person originally elected and 
whose death or other disguallfioa- 


tion caused vacancy.—^Bailey v. 
Knight, 168 F.2d 848, 118 Mont. 594. 

57. Fl€u—^In re Executive Communi¬ 
cation, 6 So. 613, 25 Fla. 426. 

58. Fla.—^Ih re Executive Communi¬ 
cation, supra. 

46 O.J. p 977 note 29. 

89. Fla.—State v. Gamble, 18 Fla. 
9. 

46 C.J. p 978 note 30. 

90. Fla.—State v. Gamble, supra. 

91. Cal.—Wyatt v, Amot, 94 P. -86, 
7 Cal.App. 221. 

46 G|.J. p 978 note 32. 

92L Ky.—Jones v. WiUlams. 166 S. 
W. 876, 158 Ky. 822. 

98, Mont—Gullickson v. Mitchell, 
126 P.2d 1106, 113 Mont 259. 

Buie as to permanent vacancies dis¬ 
regarded 

Mont—GiuUickson v. Mitchell, supra. 
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94. Mont.—Gullickson v. Mitchell, 
supra. 

95. Cal.—Weinberger v, Riley, 144 P. 
2d 796, 23 Cal. 199. 

96. CaL—Weinberger v. Riley, su¬ 
pra. 

97. N.J.—^Hawkins v. Cook, 40 A. 

731, 62 N.J.Law 84. . 

98. Iowa.—^Dyer v. Bagwell, $ N.W. 
71’2, 54 Iowa 487. 

99. N.T.—People v. Randall, 45 N.R 
841, 151 N'.Y. 497. 

1, U.S.—Crenshaw v. U. S., CtCl., 
10 S.Ct 431, 184 U.S. 99, 33 L.Bd. 
826., 

B.C,—^eld V. Giegengack, 78 F.2d 
946, 64 APP.D.C. 40. 

Control of pnbUo 

Every office, except those created 
by the legislature, is wholly within 
control of the public and Incumbent 
occupies it with knowledge of that 
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public office possesses only such right to it as the 
laws of tenure give to him.2 A constitutional offi¬ 
cer has the right, however, to perform the duties 
of his office until he is legally removed from office 
or is legally disqualified to act.^ 

Civil service employees. Efficient administration 
of government requires that a head of a department 
shall have power to enforce reasonable regulations 
to govern the work and conduct of civil service 
employees^ and to impose reasonable penalties for 
the violation of such regulations,® and some statu¬ 
tory provisions furnish authority for disciplining 
such employees.® Under some statutes disciplinary 
action by the appointing authority with respect to 
an employee in the classified service is subject to 
review by an administrative body.^ A statutory 
provision prohibiting political activity on the part 
of employees in the classified service is a legitimate 
exercise of legislative discretion.® 

Under some statutes art officer in the classified 
service, who has succeeded to an elective office on 
the occurrence of a vacancy in such office, is enti¬ 


tled to revert to his former status in the classified 
service if he elects not to be a candidate for such 
elective office in the succeeding election,® notwith¬ 
standing the civil service, law places in the unclassi¬ 
fied service officers elected by the people and per¬ 
sons appointed to fill vacancies in elective offices.^® 
Some statutes have made provision for the preser¬ 
vation of the civil service status of public officers 
and employees who enter the military service or 
armed forces of the United States.^^ 

§ 54('2). Promotion 

Promotion of civil service offleere or employees Is 
frequently regulated by constitutional or statutory pro¬ 
visions, and promotions may be made only in accordance 
with such provisions. 

Promotion of civil service officers or employees 
is frequently regulated by constitutional or statu¬ 
tory provisions,^® which may require that promo¬ 
tions be made according to merit and fitness ascer¬ 
tained as far as practicable by competitive exami¬ 
nation,and promotion may be made only in ac¬ 
cordance with such provisions.^^ Constitutional 


fact.—Winslow v. Minto, 102 P.2d 
919, 164 Or. 495. 

S. Or.—Winslow v. Minto, supra. 

8. Ky,—^Northcutt v. Howard, 180 
S.W.2d 70, 279 Ky. 219. 

L K.Y.—^Application of Sheehan, 43 
N.T.S.2d 778, 182 Misc. 67. 

5. N.Y,—^Application of Sheehan, su¬ 
pra. 

8. Ohio.—State ex rel. Townsend v. 
Bemingr, 19 N.K.2d 155, 135 Ohio St. 
81. 

XnflictioiL of penalty 
A statute requiring that, where 
charges filed against a civil serv¬ 
ice employee are found to be false, 
the body trying the charges must 
authorize pasnnent of salary during 
the period of suspension does not 
limit the power of such body, under 
statute directing it to render a de¬ 
cision that is Just and proper, to 
determine the penalty to be Inflicted 
for any charge found to be true.— 
Wylie V, State Personnel Board of 
Cal., Cal.App., 209 P.2d 974. 

7. Ga.—Vickery y. Poster, 89 SJa}.2d 
90, 74 GaA.pp. 167, reversed on oth¬ 
er grounds 42 S.B3.2d 117„ 202 Oa. 
56, conformed to 42 S.E.'2d 451, 75 
Ga.App. 121. 

Svidenoe covering entire period of 
employment 

The administrative body could con¬ 
sider evidence concerning the .entire 
period of employment, . where such 
evidence was not considered In pre¬ 
vious ratings inade part of his s'erv-' 
ice record, and may give such rating 
as the ‘ evidence Justifies.—^Burge v. 


Oklahoma Employment Sec. Commis¬ 
sion, 195 P.2d 285, 200 Okl. 429. 
a La.—^Ricks v. Department of 
State Civil Service, 8 So.2d 49, 200 
La. 841. 

a Ga.—^Foster v. Brown, 34 S.E.2d 
530, 199 Ga. 444. 

To what oflloer statute appUoable 
It has been held that the provision 
of a statute such as is described in 
the text as to reverter to former 
status refers to the officer who suc¬ 
ceeded to the elective office and not 
to one whom such officer, on succeed¬ 
ing to the elective office,'has appoint¬ 
ed to fill his original office.—^Poster 
V. Brown, supra- 

10. Ga.—Poster v. Brown, supra. 

IL Ark.—Smith v. Little Bock Civ¬ 
il Service Commission, 218 S.W.2d 
366, 214 Ark. 766. 

N.Y.—Kelly v. Quayle, 70 N'.Y.S.2d 
52. 

la. N.Y.—BusseU v. Kem, 29 H.Y. 
a2d 672. 

Ohio.—^EEagerman v. City of Dayton, 
.71 N.B.2d 246, 147 Ohio St 813, 
170 A.L.il. 199. 

‘^TOmotloiL” defined 

The term *^romotion,” with re¬ 
spect to the classified civil • service, 
has been defined as including the ap¬ 
pointment of any person in the serv¬ 
ice to another position in the same 
department for original entrance to 
which there is required by the civil 
service commission an examination 
difCerent from, or higher than, that 
required for original entrance to the 
position previously held by such per¬ 
son.—People V. Cropsey, 109 IS"*®.. 650, 

219 


215 H.Y. 451—Ka 3 rman v. Harman, 11 
K.Y.S.2d 341, 170 Misc. 860. 

Village preference; ooTxnty service 
Supervisors of county, into police 
department of which village police 
department was merged at villagre 
trustees* request, cannot be required 
to place village police officers, re¬ 
duced in rank before merger, on 
county civil service preferred list for 
appointment to their former rank, as 
their village preference does not fol¬ 
low them into county service.—Supe¬ 
rior Police Officers Benevolent Ass’n 
V. Hamill, 16 N’.Y.B.2d 987, 258 App. 
Dlv. 354. 

13. Cal.—Otto V. Heardon, 69 P.2d 
186, 21 Cal.App.2d 260. 

Colo.—Schmidt v. Hurst, 124 P,2d 
236, 109 Colo. 207. 

N.Y.—Marcellus v. Kem, 10 N.Y.S.2d 
73, 170 Misc. 281. 

14. Cal.—^Brintle v. Board of Educa¬ 
tion of City of Long Beach, lio P. 
2d 440, 43 CalApp.2d 84—^Allen v. 
State Board of Equalization, 110 P. 
2d 73, 43 CalA.pp.2d 7i3. 

Colo.—Schmidt v. Hurst, 124 P12d 
1286. 109 Colo. 207. 

N.Y.—Stowe V. Board of Sup’rs of 
Rensselaer County, 259 N.Y.S. 503, 
236 App.Dlv, 212, reversed on other 
grounds 184 N.E. 136, 260 N.Y. 662. 
Pa.-^ommonwealth ex rel. Jones , v. 

Snovfion, Coni.Pl., 44 Lack.Jur. 213. 
Biaes of oivll sezvloe ooau^sLon 
(1) Civil service rules. Inconsist¬ 
ent with Constitutional provisions 
that promotions in state’s classified 
civil service shall be made according 
to merit and fitness ^certaUied by 
competitive tests and that persons 
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and statutory provisions relating to promotion are 
intended as a protection to the public.^^ Some stat¬ 
utes have the effect of Stabilizing employees in 
positions occupied by them on the effective date of 
the statute, regardless of irregularities in promo¬ 
tions to such positions,and preclude the chal¬ 
lenge of such promotions.!^ The laws sometimes 
contemplate that promotions shall be made by the 
appointing officer of the particular department or 
the like which is concerned with the position in 
question,and a promotion for a probationary 
term is not permissible.!^ 

Reclassification to higher grade. Broad powers 
^th respect to the reclassification of the position 
of a civil service employee from a lower to a higher 
grade are sometimes conferred on a board or com- 
mission,20 and the courts will not interfere with 
the denial of an application for such reclassifica¬ 
tion in the absence of a showing that the board or 
commission acted arbitrarily or capriciously in 
making its decision.^! However, the power to 
classify to a higher position may not be exercised 
with respect to one not having permanent civil 
service status so as. to give him such status.22 Un¬ 
der some rules and regulations, where a position is 
reclassified to a higher grade, the person who has 
theretofore occupied such position may occupy it 
thereafter only by complying with statutes and rules 
respecting promotions or original appointments, 
and it has been held that one who has performed 
the duties of a higher position may not compel re¬ 
classification as of that position for that period 
where such reclassification would be in violation of 
constitutional provisions requiring that promotions 
be based on merit and fitness ascertained by com¬ 
petitive examination,^^ Not every change of the 

ascertained to be most fit and of 
higrhest excellence must be first ap¬ 
pointed, are void and of no effect.— 

Schmidt V. Hurst. 124 P.2d 236, 109 
Colo. 207. 

C2) Validity of rules srenerally see 
supra § 84. 

Personnel oi^ loan to federal crovem- 
, •jBMnt 

N.J.—^Rubright v. Civil Service Cori- 
misslon, 68 A.2d 772, 187 N.J.Law 
8S9. 

15. N.T. 

. BM 163, 171 Misc. 882., 

Pa.—^Edwards v. City of Scran¬ 
ton, €2 Pa.Dist. & Co. 167, 49 Usick. 

Jut. 89. 

17. Pa.T—Edwards v. City of Scran¬ 
ton, supra. 

18. Wls.—Odau V. Personnel Board 
of Stiate,'27 N.‘W’.2d 726, 260 Wls. 

600.- - ! 


duties of an employee requires a reclassification of 
the position he occupies it is for the civil service 
commission, exercising a reasonable discretion, to 
determine whether the change in duties is such as 
to require or warrant a reclassification of the posi- 
tion.26 A constitutional provision that persons hav* 
ing civil service status at the time of its enactment 
shall retain their class or grade of position except 
as changed by the civil service board does not enti¬ 
tle one within the scope of the provision to an au¬ 
tomatic reclassification on a change of duties.27 

Eligibility for promotion; qualifications- Where 
it is provided by statute that the rules of the com¬ 
mission shall have the force of law, a candidate 
must come within the rules adopted in order to be 
eligible for promotion.^s Some statutes require 
that a vacancy in a position in the competitive class 
in the civil service shall be filled by promotion from 
among persons holding positions in a lower grade 
in the department in which the vacancy exists un¬ 
less such appointments are impracticable,^^ and 
this policy is controlling, notwithstanding it would 
be more economical to hold promotional examina¬ 
tions less frequently^® or it would suit the conven¬ 
ience of the civil service commission to disregard 
such policy.®! It has been stated broadly that un¬ 
der some statutes, each salary group in the same 
classification of positions constitutes a separate 
group of positions for the purpose of promotion,®® 
and a temporary, provisional employee has no claim 
to promotional status.®'® Increasing the salary of a 
person beyond the maximum fixed for the grade of 
office or position held by such person is a promo¬ 
tion®^ for which an appropriate competitive exam¬ 
ination is required wherever practicable.®^ The ap¬ 
portionment of work, belonging to a vacated posi- 

Presnmptlon as to ehoAge of dntiss 
Cal.—Otto V. Reardon, supra. 

26. Cal.—Otto V. Reardon, supra. 

27. Cal.—Otto V. Reardon, supra. 

28. ' Ohio.—State v. State Board of 
Administration, 111 N.B. 283, 92 
Ohio St 957. 

29. N.T.—Cbmehl v. Item, 20 N.T.S. 
2d 868, 260 App.Dlv. 8>5, amrmed 84 
N.B.2dl 918, 286 N.Y. 777; 

30. N.T.—Cornehl v. Kem, supra. 
N.T.—rComehl v. Kem, supra. 

32. N.T.—Moss V. Greene, 274 N.Y. 
. S. 447, 168 Misc. 461, 

N.Y.—^Fitzgerald v. Conway, 88 
N.T.S.2d 649, 276 App.Dlv.. 205. 

34., jr.Y.T—Ryan v. Kaplan, 209 N.i”. 
•$. 446, 213 App.Dlv. 181—^Friedman 
V. Kern, i8 K:.Y.S.24 168, 171 Misc. 
832.' ' . 

.35. N.T.—^Hyan v. Kaplian, 209 N.Y. 


-Friedman v. Kem, 18 N.Y. 


19. ' N.Y.—^Rasmussen v. .Board of 
Sup’rs of Brie County, 25 N.Y.S.2d 
822i, 176 Misc. 838, affirmed 28 N. 
Y.S.2d 767, .262 A,pp.Div. 816. . 

20. N.Y.—^Buckley v. Conway, 68 
N.Y.S.2d 196, 270 App-piv. 1066, 
appeal denied 66 N.Y.S.2di 668, 271 
App.Dlv. 862, motion dismissed 72 
N.E.2d 611, 296 N.Y. 876, motion 
denied 72 N.E.2d 120, 296 N,Y,. 1066. 

21. N.Y.—^Buckley v. Conway, supya. 

22. Cal. 7 —Spaulding v. Philbrick, 108 
. P.2d 69, 42 Cal.App..2d 68. 

23. Wls.—^Peters v. Personnel Board 

of- State... 86 N.W.2d 924, 264 Wls. 
227; . 

^ —Allen V. State Board of 

Equalization, 110 P.2d 78, 48 Cai. 

^ App.2d 90. 

25, Cal.—Otto V. Reardon, 69 P.2d 
185i 21 CaLApp.2d 260. 
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fcion, among other clerks is a mere administrative 
act and constitutes no violation of a civil service 
law which forbids any person from being appoint¬ 
ed, transferred, or promoted, except as provided in 
the act.s® 

Veterans' preference. Some statutes give a pref¬ 
erence with respect to promotions in the civil serv¬ 
ice to honorably discharged veterans of the military 
or naval service of the United States,^^ and the 
general rules discussed supra § 35 as to provisions 
giving preference in appointment to honorably dis¬ 
charged veterans of the armed forces apply as to 
provisions giving veterans preference in promo- 
tion.^S Thus, where authorized by statute,a civil 
service rule giving an extra credit to veterans who 
have passed a promotional examination has been 
held valid.^® A statute requiring the civil service 
commission to provide for a preference to veterans 
in promotions does not require that they be given 
an absolute preference over others, but does re¬ 
quire that they be given a substantial advantage 
over others and that the preference be a reality, 
and is satisfied by a rule giving veterans who pass 
promotional examinations an extra credit on Iheir 
mark and an extra period on their length of serv- 
ice.'*^ A provision for the preference of veterans 
in appointments has been held inapplicable to pro¬ 
motions.^^ Under some statutes the only prefer¬ 
ence a veteran has in promotions under the classi¬ 
fied statute is a qualified preference in the event he 
shall receive the highest certification from among 
those qualified on a promotional examination;^^ and 
in order to claim a preference as a disabled veteran 
there must be an existing service-connected disabil- 

S. 446, 21S App.Div. 181—Friedman 
V. Kem. 18 TSr.Y,S.2d 168, 171 Mlsc. 

, «32. 

38. N.J.—In re Allen, Sup., 95 A, 216. 

37. Iowa.—Herman V. Sturs^on, 298 

N;W. 488, 228 loWa 829. 

33. Blass.—Opinion of the Justices, 

86 N.E.2d 288. 

Xihexal constmotion 
N.T.—Flaherty v. Marsh, 51 N.T.S.2d 
146, 268 App.Div. 880. 

39. Mass.—Opinion of the Justices, 

86 N.B.2d 238. 

40. Mass.—Opinion of the Juatices, 
supra. 

•Validity of civil service rules grener- 
. ally see supra 5 84. . 

41. Mass.—Opinion of. the Justices, 
supra. 

42. Mass.--Opinion of the Justices, 
supra. 

48. Mas8.-r-MacCarthy V. Director of 
Civil tServlce, 64 N’.B.,2d 617, 819 
Mass. 124. 

N.J.—Chambers V. Civil Service Com¬ 


ity where the application to take a promotional ex¬ 
amination is made.'^^ ^ disability certificate is¬ 
sued by the veterans' administration must be sufiSi- 
cient to establish the disability for which a prefer¬ 
ence in promotion is permissible.**® A veteran who, 
in his application to take a promotional examina¬ 
tion, states that he has no existing service-connect¬ 
ed disability is estopped subsequently to claim a 
preference in promotion, on the basis of an alleged 
disability, particularly where the disability subse¬ 
quently claimed, if shown, would disqualify such 
veteran for the position sought.^^ A civil service 
rule providing for the certification of three names 
from an eligible list based on an examination, and 
permitting the selection of any one of the three, has 
been applied where the persons whose names were 
certified had claimed and received preference as 
disabled veterans.**® 

Seniority, Seniority rights among employees in 
the same salary grade of the civil service are con- 
.ditioned by the nature of the duties performed by 
the several employees in that grade,and it has 
been held that seniority rights must yield where the 
duties of the positions within the grade are not the 
sam.e.50 An administrative classification, of posi¬ 
tions as in the same service and grade is not con¬ 
clusive that the duties of the positions are the same 
fpr seniority purposes®! but it is sufficient to estab¬ 
lish such identity of duty prima facie.®® Under 
some constitutional and statutory provisions the 
practice of a civil service commission to rate for 
service record and seniority in connection with pro¬ 
motion only such candidates as have passed the 
written promotion examination is reasonable and 

N.B. 697, 269 N.T. 613—Lake v. 
Bennett, 18 N.T.S.2d 868, 173 Mlec. 
161. 

STumnary eutermliiatiott 
In action to determine seniority in 
tbe competitive class of civil service, 
issue of . tbe statue in competitive 
class of petitioner and two other em¬ 
ployees whose seniority is Questioned 
could not be determined summarily 
where proof of official action of civil 
service commission fixingr status of 
precise positions parties hold, and 
precise position last held by peti¬ 
tioner in competitive cla^s was not 
conclusive.—^Lake v. Bennett, supra. 

*60. N.T,—^lid^ttef • of’ Brown v. 
Greene, 198 N.B. 626, 269 N.T. 46 
—Bangrer v. Greeho, 198 N.B, 622, 
269 N.T. 83, reargrument denied i99 
N.B. 697, 289 N;Y. 618—Lake v. 
Bennett, 18 N.T^2d 868, 178 Misc. 
161. 

N.T.—Lake v. Bennett, supra,» ’ 

52. N.T.—Lake v. Bennett, supra. - 


mission of New Jersey, 24 A.2d 
186, 127. N.J,Law 66.7, reversed on 
. other grrounds 28 A.2d 612, 129 N.J. 
Law 191—^Zlgrenfus v. Balentine, 23 
A.2d 394, -127 N.J.Law 484. 

44. N,J.-r-ZigrenfT:« v. Balentine, su¬ 
pra. 

43 N.T.-M:^yle v. Gray, 78 N.T.S.2d 
277, affirmed 77 N.Y.S.2d T2»5, 278 
App.Div. 912. 

Preference to disabled veterans gren- 
erally see supra 5 36. 

4«. N.T.-<}oyle v.- Gray, 77 N.Y.B. 
2d 726, 273 App.Div. 912. 

47. N.T.-<Joyle v. Gray, 73 N.T.a 
2d 277, affirmed 77 N.T.S.2d 726, 
278 App.Dlv. 912. 

48. Seleotion of lowest on list based 

on the graded, order has been upheld. 

—^People ex rei Burns v. Lyons, 44 

N.T.S;2d 820, i266 App.Dlv. 1063; - ' ^ 

49. N.T.—Matter of Brown v. 

Greene, 198 N.B. 626, 269 N;T: 45 
— S^ger V. Greene, 198 N;B. 622, 
^69 N.T; *83, rearguhient dexiled 199 
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pennissible.53 

Ahsmce in military or naval service. Provision 
is sometimes made for the preservation of promo¬ 
tional rights of persons who enter the military- 
service or armed forces of the United States.^^ 
Some statutes providing for the protection of the 
rights of employees while absent on active duty 
with the armed forces do not authorize the pro¬ 
motion of such employees during such absence,^5 
but other statutes permit promotion during such 
absence,®® Provision is sometimes made for the 
retention on promotional lists of the names of em¬ 
ployees during such absence.®^ 

Examination and eligible list Under some stat¬ 
utes the commission has wide discretion in deter¬ 
mining what groups shall be included within the 
class permitted to take a promotional examination 
and the qualifications required of individuals®® and 
in determining the subjects of the examination and 
the qualifications to be measured.®® Usually the 
determination of a civil service commission estab¬ 
lishing an eligible list for promotion should not be 
disturbed by any one except to correct errors,®® and 


this rule has been regarded as applicable to the 
commission itself.®^ Persons who have failed in 
the examination may not be placed on the eligible 
list by the arbitrary action of the commission.®® 
The fact that a person stands highest on the eligi¬ 
ble list following a promotional examination does 
not ipso facto entitle him to promotion, where a 
valid dvil service rule provides for the certifica¬ 
tion for promotion of the names of the three per¬ 
sons standing highest on the eligible list®® 

§ 54(3), Transfer 

The transfer of persons In the civil service Is regu- 
lated by constitutional and statutory provisions relating 
thereto, and transfers must be made In accordance with 
the governing law. 

The transfer of persons in the civil service is 
regulated by constitutional and statutory provisions 
relating thereto®^ which are intended as a protec¬ 
tion for the public®® and the persons employed;®® 
and transfers must be made in accordance with the 
governing law.®^ While transfers are generally al¬ 
lowed without the requirement of an examination,®® 
ordinarily a civil service employee may not be trans- 


53. ISr.Y.— Hussel v, Kern, 29 N.T.S. 
2d 675. 

64. Ark.—Smltb v. Little Rock ClvU 
Service. '218 S.W.2d 366, 214 Ark. 
7$6—Kelly v. Quayle, -70 N,T.S.2d 
JS2. 

‘^Sexiloxity credit” 

N.Y.—^Mulligan r. City of New York, 
8$ N.Y.S.2d 601, 194 Misc. €79, af¬ 
firmed 88 N.T.S.2d 911, 276 Anp, 
Div. 796, affirmed 89 N.E.2d 256, 
800 N.T. 641. 

65. Cal.—Cutta v. Tinning-, 184 P.2d 
171, 81 Cal.App.2d 428. 

66. CaL—Cutta ▼. Tinning, anpra. 

67. Cal.—Cutta v. Tinning, supra. 

68. Cal.—Allen v. McKinley, U7 P. 
2d 842< 18 Cal.2d 697. 

N.X—Rubright v. Civil Service Com¬ 
mission, 68 A.2d 772, 187 N.XLaw 
369. 

N.Y.—Kombluth v. Reavy, !24 N.Y.S. 
2d 614, 261 Apip.Div. 60, reargu¬ 
ment denied 26 N.Y.S.Zd 608, 261 
AppJ>iv. 1018, appeal denied 83 
N.B.2d 700, 286 N.Y. 859. 

Open, competitive examination 
Charter requirement for open, com¬ 
petitive examiziationa for promotion 
in the civil service contemplates a 
competitive examination whichi is 
open to all who are able to zneet the 
minimum reaulrements for candi¬ 
dates, as distinguished from mere 
qualifying examinaUon for one or 
more pidced candidates.—Almassy v. 
Los Angeles County Civil Service 
Commission, Cal., 210 P.2d 603. 

69. CaL—Almassy v. Los Angeles 


County Civil Service Commission, 
supra. 

Oral interviews; confidential reports 
Use of confidential report of de¬ 
partment head in determining per¬ 
sonal fitness of candidate for promo¬ 
tion in civil service was within dis¬ 
cretion of commission; civil service 
commission should be permitted to 
evaluate candidates In matter of edu¬ 
cation, experience, and personal fit¬ 
ness through oral interviews and 
through reports of department heads 
evaluating candidates for promotion, 
as long as safeguards are provided 
to Insure uniform basis of rating, 
and a record showing basis of rating 
made.—Almassy v. Los Angeles 
County Civil Service Commission, 
supra. 

60. N.Y.—Wlttekind v. Kem, 11 N.Y. 
S.2d -669, 170 Misc. 939, affirmed 10 
N.T.S.2d 862, 266 App.Div. 918, af¬ 
firmed 23 N.B.2d 587, 281 N.Y. 701, 
motion denied 28 N.B.2d 551, *281 
N.Y. 789. 

6L N.Y.—Wlttekind v. Kem, supra. 
69. N.Y.—Witteklnd v. Kern, eupm. 

63. N.Y.—Kayman v. Harman, 11 N. 
Y.S.2d 341, 170 Misc. 860. 

64. Ohio.—^Bto-german v, City of 
Dayton, 71 N.B. 246. 147 Ohio iSt 

. 818, 170 A.L.R. 199. 
istatute held oonstitutioxLal 
N.Y.—Volpe V. City of New York. 86 
N.Y.S.’2d, 283, 264 .^pJ>iv. 283. 
Merger of village and oonnty police 
departniMLts 

N.Y.—In re Schaeffer. 16 N.Y.S.2d 
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772, 268 App.Div. 1006, reargument 
denied Petition of Schaefer, 18 N. 
Y.S.2d 749, 259 App.Div. 772. 

65. N.Y.—Friedman v. Kem, 18 N.Y. 
S.2d 168, 171 Misc. 832. 

66. Mass.—Cooper v. Civil Service 
Corners, 49 N.B.2d 442, 814 Mass. 76. 
Statate oonstmed to protect a 

person holding an office or employ¬ 
ment in the classified civil service 
from transfer without his consent 
from such office or employment to 
another except for just cause, but 
not to confer on such person the 
right so to be transferred.—Cooper 
V. Civil Service Comers, supra. 

67. N.Y.—Comehl v. Kem, 20 N.Y.S. 
2d 368, 260 App.DiV, 85, affirmed 84 
N.B-2d 9-18. 286 N.Y.S. 777. 

Application by appointing officer 
Mass.—Cooper v. Civil Service 
Comers, 49 NJED.2d 442, 814 Mass. 

n. 

68. Colo.—Schmidt v. Hurst, 124 P. 
2d '236, 109 Colo. 207. 

Transfers 'within discretion of ad- 
xulnistratlve bodies 
Where there was proof that trans¬ 
fers of interveners from their posi¬ 
tions as transit inspectors for for¬ 
mer transit commission to equal or 
lower positions of motor vehicle li¬ 
cense examiners for motor vehicle 
bureau were requested by chairman 
of transit commission, and that care¬ 
ful consideration was given to the 
problem by the department, the 
transfers were within discretion of 
the administrative bodies concerned, 
^though there was an open competi- 
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ferred from one distinct classification to another 
without competitive examination®^ except when the 
duties, qualifications, responsibilities, and salaries 
of the different classifications are substantially the 
same;7® and statutes will not be construed to au¬ 
thorize such transfer without a competitive exam¬ 
ination which is required by the constitutional 
Promotions under the name of "transfers*^ are eva¬ 
sions and illegal, and, if the practical working of 
the civil service requires a transfer of one engaged 
therein, such transfer can be made only when it 
does not in fact constitute a promotion a 

mere rearrangement by which one is transferred 
from one position to another in the same office is 
not a promotion within a rule of the commission, 
based on a statute requiring competitive examina¬ 
tion in case of promotion.*^^ Each salary grade in 
the same classification of positions has been held to 
constitute a separate group of positions for pur¬ 
poses of transfer.^^ 

Statutes relating to persons appointed after com¬ 
petitive examination do not apply to employees ap¬ 
pointed without examination.76 A statute provid¬ 
ing that persons holding positions in the competi¬ 
tive class, having been appointed thereto after a 
competitive examination, may be transferred to 
similar and corresponding positions from state to 
city agencies interchangeably with the approval of 
both state and city civil service commissions is per¬ 
missive and not mandatory,7® and does not confer 
on an employee the right to demand and insist on 
a transfer,77 but merely authorizes department 
•heads, with the approval of the state and city dvil 
service commissions, to make the transfers'^® for 
the mutual convenience of the two departments of 
government and the employee who is being transr 


ferred,’^® regardless of seniority.®® 

Under a statute providing that a person whose 
position has been abolished through no fault of his 
own shall be placed on a preferred list for the po¬ 
sition last held by him or any other position hav¬ 
ing similar entrance requirements and showing a 
legislative intent to treat the state civil service and 
the city civil service as separate and distinct enti¬ 
ties, a state employee whose position has been abol¬ 
ished is not entitled to be transferred to a similar 
position in the city civil service,®^ particularly 
where the transfer could not be made without oust¬ 
ing city employees who had been continued in em- 
plo 3 rment under mandate of law.®® 

Under some statutes and rules the view has been 
taken that a person who has a place on an eligible 
list and is in office may have a right of transfer 
prior to the right of one seeking original appoint¬ 
ment, although the latter may stand higher on 
the list,®® but under its authority to prescribe suit¬ 
able rules, which, when approved by the governor, 
shall have the force of law, the civil service com¬ 
mission may adopt a rule depriving one seeking a 
transfer from an exempt to a competitive position 
of any special privilege and placing him on an equal 
footing with original applicants for any position in 
the competitive class.®^ Where a further rule al¬ 
lows the comnussion to certify for appointment only 
the first three names on the eligible list, the certifi¬ 
cation of the name of one sought to be transferred 
is authorized only when his certification is author¬ 
ized as an original appointee, and the one seeking 
a transfer has no greater right than original ap¬ 
plicants.®® 

Privileges granted to veterans. Under some stat- 


tive list for the positions to which 
the interveners were transferred.— 
Bacom v. Conway, 62 N.E.2d 66, 294 
N.T. 246. 

69. Cal.—•:N‘oce v. Department of Fi¬ 
nance, 113 P.2d 716, 46 CalJLpp.2d 

6 . • 

Transfer from exempt to oompetltiTe 
class 

N.T.—Mendelson v. Flnegan, 5 N.T.S. 
2d 876. 168 Misc. 102, affirmed 1 
N‘.Y.S.2d 648. 258 App.Div. 709, 
leave to appeal denied 1 N'.Y.S.2d 
861, 268 App.Div. 797, affirmed 
Mendelson v. Kern, 16 N.B.2d 106, 
278 N.T. 568. 

Statute held Inapplicable 
Gal.—Nooe v. Department of Finance, 
118 P.2d 716, 46 Cal.App.2d 6. 

7a GaL—Noce v. Department of Fi¬ 
nance, supra. 

71. CaL—Noce v. Department of Fi¬ 
nance, supra. 


72 . Colo.—Schmidt v. Hurst, 124 P. 
2d 286, 109 Colo. 207. 

N.T.—Hale v. WorsteU. 77 N.H. 1177, 
186 N.T. 247, 118 Am.S.R. 896. 
Transfer to higher srrade in dliferent 
department 

N.T.—Comehl v. Kem, 20 N.T.S.-2d 
868. 260 App.Div. 85. affirmed 34 N. 
B.2d 918, 285 N.T. 777. 

73. N.T.—^People v. Cropsey, 109 N. 
B. 660, 216 N.T. 451. 

46 C.J. p 968 note 52. 

74u N.T.—Moss V. Greene, 274 N.T. 

S. 447, 163 Misc. 461. 

7B. N.T.—Felder v. Fullen, 27 N.T. 
!S.2d 699, affirmed 84 N.T.S.2d 896, 
268 App.Div. 986, affirmed 45 N.B. 
2d 167, 289 N.T. 658. 

7a N.T.—^Bateman v. Fallen, 28 N. 

T. S-2d 280. 

77. N.T.—^Batenma v. Fallen, supra. 
7a N.T.—Batsman v. FuHeh, supra. 
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79. N.T.—Bateman v. Fullen, supra. 

80. N.T.—Bateman v. Fullen, supra. 

81. N.T.—Felder v. Pullen, 27 N.T.S. 
2d 699, affirmed 34 N.T.S.2d 896, 
263 App.Div. 986, affirmed 46 N.B. 
2d 167, 289 N.T. 658. 

Partioiilar facts held not to entitle 
employee to transfer 
N.T.—Bateman v. Fullen, 28 N.T.S. 
2d 230. 

88. N.T.—Felder v. Fullen, 27 N.T.S. 
2d 699, affirmed 84 N.T.S.'2d 396, 
268 APP.D1V. 986, affirmed 46 N. 
B.2d 167, 289 N.T. 6»58. 

83. N.T.—People v, Milliken, 122 N. 
T.B. 798, '66 Misc. 192. 

84. N.T.—People v. Milliken, 126 N. 
T.S. 291, 140 App.Div, 762, affirmed 
95 N.B. 1137, 201 N.T. 646. 

8a N.T.—People v. Milliken, 126 N. 
T.S. 291, 140 AppJOiv. 762, affirmed 
95 N.B. 1137, 201 N.T. 646. 
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utes if the position held by an honorably discharged 
soldier, sailor, or marine shall be abolished, the in¬ 
cumbent shall not be discharged, but shall be trans¬ 
ferred to any branch of the service for duty in 
such position as he may be fitted to fill, receiving 
the same compensation therefor, and it is made the 
duty of all persons clothed with power of appoint¬ 
ment to make such transfer effective.^® The right 
conferred by such, a statute is not a right to pref¬ 
erence in appointment to a different position, 
is rather a right of. tenure under an appointment 
valid when made,*® Under such statute an em¬ 
ployee within the class contemplated is not entitled 
to transfer or appointment to another position un¬ 
less in the manner authorized by the constitution he 
has shown his fitness to fill such other position 
on the other hand, his declination of a position pay¬ 
ing substantially less than that of the position abol¬ 
ished does not separate him from the ‘ service.^® 
The right given by this statute is not limited to per¬ 
sons who have been appointed after competitive 


examination,but veterans who have been ap¬ 
pointed without examination to positions in the ex¬ 
empt class enjoy the same rightz 

A veteran may not, however, be transferred to 
a position in the competitive class, where he has 
never taken a competitive examination, and is not 
therefore on the eligible list,®^ nor is he entitled to 
be transferred to a position which is exempt from 
the civil service law.^^ Furthermore, one appoint¬ 
ed to a competitive position is not entitled to be 
transferred to a vacant position with the same title 
in the exempt class if the competitive position is 
abolished.^5 The statute does not confer an abso¬ 
lute right of transfer,and a veteran is not enti¬ 
tled to transfer unless there is a vacancy in a pqsir 
tion to which he can properly be transferred 
the statute does not require that another employee 
shall be removed from a position in order to cre¬ 
ate a vacancy to which the transfer may be made.^8 
The statutory right of transfer is not, however, 

11.24 286 N.Y. 292, reargrument 

denied 87 N.B.2d 147, 286 N.Y. 707. 
S3. N.Y.—Qilflllan v. Price, 111 N.Y. 
S. 808, 127 App.Dlv.. 846, affirmed 
87 N.B. 1119, 198 N.Y. 665. 

46 C.jr. p 1005 note 83 [a], 

94. N.Y.—Gilfillan v. Price, supra. 

95. N.Y.—Meenagrh v. Dewey, 36 N. 
E.2d 211, 286 N.Y. 292, reargument 
denied.37 N.B.2d 147, 286 N.Y, 707. 

96. N.Y.—Bateman v. Pullen, 28 N, 
Y.S.2d 230. 

V. Board ' of 
Supers of Monroe County, 279 N.Y, 
S. 856, 244 App.Div. 493—In re Cfil- 
fillan, 111 N.Y.-S. 808, 1.27 App.Dlv. 
846, affirmed 87 N.B. 1119, 193 N.Y. 
655—Bateman v. Pullenj 28 N.Y.S. 
2d 230—^Bentley v. Jeacock, 14 N.Y. 
S.2d 366. 

46 C.J. p 1006 note 81. 

Uult of proteotloii. 

An Iionorably discharged veteran, 
whose civil service position was abol¬ 
ished and who failed to Show exist¬ 
ence of vacant position which he was 
qualified to fill, and whose name was 
placed on preferred list in accordance 
with statute, thereby received full 
measure of protection afforded him 
by civil service, law.—^Bateman v. 
Pullen, 28 N.Y.S.2d 230—46 -C.J, p 
1005 note 83 .[a], 

98. N.Y,— In re GUflIlan,-ill l^.Y.S. 
308, T27 AppiDiv. 846; affirmed 87 
N.B. 1119, 198 N.Y. 656—Meenagh 
V. Dewey, :9. N.Y.g.2d 97, 170 Mlsd 
192, reargument granted 11 N.Y.S. 
2d .868, 170 Misc. 192. 

BexbLOvaa of inciimbent Jiuilor in. sexr^ 
ice not xeqnixed 

N.Y,—Bateman v. Pullen, 28 N.Y.S.2d 
230. 


66. N.Y.—^Meenagh v. Dewey, 36 N. 
B.2d 211, 286 N.Y. 292, reargument 
denied 37 N.B.2d 147, 286 N.Y. 707. 
Bffeet of constitntioiLal provlsiooii 
<1) The statute does not violate a 
constitutional provision that appoint¬ 
ments and promotions shall be made 
according to merit and fitness to be 
43scertained, as far as practicable, by 
competitive examination.—^Meenagh 
y. Dewey, supra. 

(2) But such constitutional provi¬ 
sion limits the right to transfer giv¬ 
en by such, statute.—^McNamara v. 
Holling, 26 N.B.2d 867, 282 N.Y. 109. 

87. N.Y.—^Meenagh v. Dewey, 86 N. 
B-2d 211, 286 N.Y. 29.2, reargument 
. denied 37 N.E.2d 147, 286 N.Y. 707. 

8& N.Y.—^Meenagh v. Dewey, supra. 

89^ N.Y.—Meenagh v. Dewey, supra 
—Bentley v. Jeacoc^ 14 N.Y.S.2d 
866 . 

Talldity of regrnlattoxis 

In proceeding to compel district 
attorney to appoint honorably dis¬ 
charged soldiers to new positions 
created by' respondent, validity of 
state civil service commission's rule 
or regulation, classifying hew po¬ 
sitions in noncompetitive and exempt 
classes, cannot be questioned, but 
constitutes conclusive- determination 
that .fitness to fill such: positions in¬ 
volves personal qualities or associa¬ 
tions which must be determined by 
department head because no exam¬ 
ination, competitive or o^erwlse, 
would be practicable test of such 
quallties.-^Meenagh v. Dewey, supra. 
Oontentlons held to raise issues of 
fact requlrhlg triad 
N.Y.—Meenagh v. Dewey, 11 N.Y*S.2d 
368, 170 Misc.. 192., . . | 


Bet'ermination as to fitness 

(1) Honorably discharged veterans 
whose positions were abolished to 
provide for new type. of employees 
were entitled to hearing and opportu¬ 
nity to prove that they could fill hew 
positions.—Meenagh v. Dewey, 9 N.Y. 
S.2d • 97/ :170 Misc. 192, reargument 
granted 11 N.Y:S.2d 858, 170 Misc, 
192. 

(2) “ An honorably discharged vet-, 
eran, appointed to a position under a 
particular title, regardless of wheth¬ 
er such position was in the exempt 
or in the competitive class, had no 
right to be transferred, after aboli¬ 
tion of such position, to new position 
involving duties different from those 
appropriate to such title, which he 
could lawfully perform under origi¬ 
nal appointment.—^Meenagh v. Dew¬ 
ey,, 36 NJB3,2d 211, 286 N.Y. 292, re- 
argiiment denied 37 N.B.2d 147, 286 
N.Y. 707.. 

(8) To prove right of veteran to be 
transferred to duty in another posi¬ 
tion after abolition of original posi¬ 
tion, there must be evidence of his 
appointment to position, entitling 
him to be employed in same duties 
as those of position to which trans¬ 
fer Is sought.—^Meenagh v.. Dewey,’86 
N.B.2d 211, 286 N.Y. 292, reargument 
deixied 87 N.B-2d 147, 286 N.Y. 707. 
Bvidenoe held to reqtiire transfer 
N.Y.—De 5^0 v, Chadsey, 6 N.Y.S.2d 
598, 254.App.Div. 441. 

90u N.Y,—De Peo v. CJhadsey, su¬ 
pra. 

91. N.Y,—Meenagh v. Dewey, 36 N, 
E.2d 211, 286 N.Y. 292, reargument 
denied 37 N.B.2d 147, 286 N.Y. 
707. - .* 

92.. N.;Y.—Meenagh v. Dewey, 36 ,N. 
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VT. N.T.—Schmidt 
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conditioned on the immediate existence of a vacan¬ 
cy which the employee is entitled to fill,^^> and the 
right, continues for a reasonable time after it ac- 
crues.i The statute does not, on abolition of their 
offices, require the transfer of nonveteran em¬ 
ployees to new positions except to the extent re¬ 
quired by other civil service laws.^ 

Review. Under a statute providing for appeals 
to the civil service commission from a decision of 
the director of civil service by a person ag^eved 
by such decision, the appointing authority who, 
in accordance with the prescribed statutory proce¬ 
dure, applied for the transfer of an employee from 
one department to another is the person aggrieved 
by the director's refusal to consent thereto;^ and 
such authority,^ and not the employee,^ may prose¬ 
cute the appeal. 

§ 55» Resignation 

a. In general 

b. Conditional or prospective resignation 

c. Mode of resignation 
<L To whom tendered 

e. Mode of acceptance 


§ 55 

f. Withdrawal of resignation 

g. Repudiation of resignation 

a. In Clenexal 

While the right of a public officer to resign la recog¬ 
nized, generally such right Is not absolute, and according 
to some, but not all, authonities, due acceptance of a 
resignation Is essential In order to render it effective. 

Resignation of an office is the act of giving it 
up;® the act of an officer by which he declines his 
office and renounces the further right to use it^ 
Resignation is a voluntary act.* While ^'abandon¬ 
ment^* has been regarded as synonymous with "res¬ 
ignation,**^ and abandonment of office has been re¬ 
garded as a species of resignation, as considered in¬ 
fra § 56, it has been stated that abandonment dif¬ 
fers from resignation in that resignation is a for¬ 
mal relinquishment, while abandonment is a vol¬ 
untary relinquishment through nonuser,^® 

While the right of an officer to resign is well rec¬ 
ognized,and, in the absence of contravening con¬ 
stitutional or statutory provision, a resignation duly 
accepted effects a vacancy in office^* and termi¬ 
nates the resigning officer’s title to the office,^^ gen¬ 
erally the right to resign is not absolute,^^ and is 


99. N.T.—McNamara y. Holling-, 26 
N.B.2d 867, 282 N.Y. 109. 

l. N.T.—McNamara v. Helling, su¬ 
pra—^Bateman v. Fullen, 28 N.T. 
S.2d 230. 

a. N.T.—^Meenagh v. Dewey, 9 N.Y. 
S.2d 97, 170 Misc. 192, reargument 
granted 11 N.Y.Sid 868, 170 Mlsc. 
192. 

а. Mass.—Cooper v. Civil Service 
Comers, 49 N.E.2d 442, 814 Mass. 
76. 

4. Mass.—Cooper v. Civil Service 
Com’rs, supra. 

9. Mass.—Cooper v. Civil Service 
Com’rs, supra. 

б. U.S.—Barbour v. XT. S., 17 CtCL 
149, 153. 

54 C.J. p 718 note 86. 

“To resign” is to give back, to give 
up, in a formal manner, an office.— 
State V. Hulf, 87 N.B. 141, 172 Ind. 1, 
139 Am.S,R. 365—64 C.J. P 717 notes 
79, 80. 

Terms synonymous witk “reslgna- 
tlon” 

(1) ‘‘Abdication.**—^People v. Metro- 
poUtan Dist. Police Board, 26 Barb. 
487, 601, affirmed 19 N.T. 188, 

(2) “Belinauishment.** 

TT.S.—Barbour v. XJ. S., 17 CtCl. 149, 
163: 

m. —J.acobsen v. Chicago, 191 Hi. 
App. 611, Sl3. 

(3) “Renunciation.*? 

U.S.—Barbour v. U. 6., 17 Ct.Cl. 149, 
168..- 

67 C.J.S.—15 


Ill.—Jacobsen v, Chicago, 191 HL 
App. 611, 613. 

(4) “Surrender.** 

U.S.—Barbour v. XJ. S., 17 CLCl. 149, 
158. 

Dl.—Jacobsen v. Chicago, 191 ni.App. 
' 511, 618. 

“Withdraw” and “resign” synony¬ 
mous 

N.T.—People v. Metropolitan Dist. 
Police Board, 26 Barb. 487, 500, 501, 
affirmed 19 N.Y. 188. 

64 aj. p 718 note 90. 

“Nonacoeptanoe” and “resignation.” 
compared 

N.H.—Johnston v. Wilson, 2 N.H. 
202, 204, 9 Ann.D. 50. 

7. Ind.—State v. Huif, 87 N.B. 141, 
144, 172 Ind. 1, 189 Aim.S.R. 355. 

54 C.J. p 718 notes 87, 88. 

8. Tex.—S.telngruher v. San Antonio, 
Com.App., 220 S.W. 77, 78. 

9. U.S.—Barbour v. U. S., 17 CtiCI 
149, 153. 

Ill.—Jacobsen v. Chicago, 191 IlLApp. 
511, 613. 

10. Ala.—Corpus Juris quoted In. 
Rainwater v. •State ex reL Strick¬ 
land, 187 So. 484, 487, 237 Ala. 
482, 121 A.L.R. 981. 

Mont—Corpus Juris quoted In State 
ex ret Flynn v. Bills, 98 P.2d 879, 
881, 110 Mont 48; 

Tex.-^t6ingruber. v. San Antonio, 
ComAlpp.. 220 S.7V. 77, 78. 

Wyo.—Corpus Juris dted^ In People 
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ex rel. Warren v. Christian, 123 P, 
2d 368, 376, 58 Wyo. 39. 

11. D.S.—Rockingham County v. Du- 
ten Bridge Co., C.C.AN.T., 36 F.2d 
301, 66 A.L.R. 736—Sadler v. Jes¬ 
ter, D.C.Tex., 46 P.Supp, '737. 

Colo.—^People ex rel. Rosenberg v. 
Heating, 144 P.2d 992, 112 Colo. 26. 

HI.—^People ex rel. McCarthy v. 
Barrett 5 N.B.2d 458, 866 IlL 73. 

N.T.—Cassedy v. Wilkins, .244 N.T.S. 
446, 187 Misc. 748. 

Utah.—Tooele County v. De Da Msure, 
59 P.2d 1155, 90 Utah 46. 

46 O.J. p 978 note 39. 

Pending removal proceedings 

Minn,—State v. Dart 59 N.W. 190, 
57 Minn. 261. 

N.Y.—People v. Harris, 68 N.B.2d 17, 
294 N.T. 424. 

iSL Arlz.—Cragln v. Frohmiller, 80 
P.2d 247, 43 Arlz. 25D 

Ga,—Patten v. Miller, 8 S.H2d 767, 
190 Ga. 123. 

HI.—^People ex rel McCarthy v. Bar¬ 
rett 5 N.B.2d 453, 865 Ill, 73. 

Showing as to existence of vacancy 

Ga.—Patten v, MlUer, 8 S.B.2d 757, 
190 Ga. 128. 

13. La.—State ex ret Bolin v. Web¬ 
ster Parish School Board, App, 
150 So: 44$. 

14. HI.—People ex rel. McCarthy v. 
Bwrett 6 N.B.2d 463, 865 HI. 78. 

Ky.—Commonwealth ex rel, Wootton 
V. Berninger, 74 S.W.2d 932, 256 
Ky. 451, 95 A.DJI. 213. 
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subordinate to the right of the people to an orderly 
government,and, according to some authorities, 
an attempted resignation is not effective where it 
is submitted in order to avoid the performance of a 
specific duty in the interest of one in whose be¬ 
half such performance is obligatory!® or merely to 
thwart litigation.!'^ 

In some jurisdictions, in the absence of statute, 
a resignation does not become effective imtil ac¬ 
cepted by the proper authorities,!® notwithstanding 
a statutory provision that an office shall become va¬ 
cant on the resignation of an incumbent,!® or a stat¬ 
utory provision that all resignations shall be in 
writing and shall be tendered to the court or offi¬ 
cer who is required to fill the vacancy.®® Under the 
terms of some constitutional or statutory provi¬ 
sions, it has been held or recognized that a resig¬ 
nation, even though accepted, does not become ef¬ 
fective until the successor of the resigning officer 
has qualified or has been inducted into office,®! |jut 
it has also been held that a constitutional provi¬ 
sion that officers shall hold office imtil their suc¬ 
cessors shall be qualified does not preclude abso¬ 
lutely a resignation which may be effective before 
the qualification of a successor.®® A resignation 
has also been held, however, to become effective pri¬ 
or to acceptance thereof;®® some of the decisions 
are influenced by statutes declaring that an office 
shall become vacant on the resignation of the in¬ 
cumbent,®^ or providing that resignation may be 


made by officers to the powers appointing them,®® 
and, accordingly, the resignation may take effect 
immediately on the date mentioned in the written 
resignation filed by the officer.®® A statutory pro¬ 
vision in terms requiring an officer to continue to 
discharge the duties of his office, although his term 
has expired, until his successor has qualified does 
not apply to the case of a vacancy caused by a res¬ 
ignation, and an officer whose resignation has be¬ 
come effective does not continue in office until such 
qualification, by virtue of such statutory provi¬ 
sion.®^ 

Effect Resignation cancels all priorities and 
rights.®® 

b. Conditional or Prospective Resignation 

While a conditional or prospective resignation may 
become effective immediately, a prospective resignation 
has been held not to become effective until the date 
named. 

While it has been stated that the courts do not 
look with favor on undated resignations by public 
employees, because of the opportunity such resigna¬ 
tions afford for duress and coercion with respect 
to matters unrelated to the public service,®® and that 
a resignation must be unconditional,®® it has also 
been recognized that a resignation may be condi¬ 
tional or prospective in character.®! According to 
some authorities an undated resignation given with 
implied authority to fill in the date in case of future 


15. Ky.—Commonwealth ex rel. 

Wootton V. Berninger, supra. 

16. Colo.—^People ex rel. Rosenberg 
V. Keating, 144 P.2d 992, 112 Colo. 

26. 

17. Tenn.—State v. Bush, 208 S.W. 
•607, 141 Tenn. 229. 

46 C.J. p 979 note 48. 

18. TJ.S.—^Rockingham County v. Lu- 
ten Bridge Co., C.C.A.N.C., 85 P.2d 
801, 66 A.Ii.R. 785—Sadler v. Jes¬ 
ter, B.C.Tex., 46 F.Supp. 787. 

Ariz.—^McCarthy v. State, 101 P.2d 
449, 55 Ariz. 328—Cragin v. Froh- 
miller, 80 P.2d 247, 43 Ariz. 251. 
Fla.— Corpus Juzis quoted in State v. 
Lunsford, 192 So.2d 485, 487, 141 
Fla. 12. 

Ky.— Corpus Juris cited in Common¬ 
wealth ex rel. Wootton v. Bernin¬ 
ger, 74 S.W.2d 982. 933, 255 Ky. 
451, 95 AL-R. >213— Corpus Juris 
cited in Tabor v. Webb, 13 S.W.2d 
758, 227 Ky. 611. 

N.J.—Stevens ex rel, Kuberski v. 
Haussermann, 172 A 738, 113 N.J. 
Law 162—State v, Ferguson, 81 N. 
J.Law 107. 

OkL— Corpus Juris cited in Rogers v. 
Carleton, 110 P.2d 908, 909, 188 
OkL 470.. 

(6 CJ. P 978 note 40. 


Mode of acceptance generally see in¬ 
fra subdivision e of this section. 
Vacancy 

No vacancy is created in office un¬ 
til officer's resignation is accepted.— 
Tabor v. Webb, 18 S.W.2d 758, 227 
Ky. 611. 

19. Wash.—State v. Kitsap County 
Super. Ct, 91 P. 4, 46 Wash. 616, 
128 Ann.S.R. 948, 12 L.RA,N.S., 
1010, 13 Ann.Cas. 870. 

20. Ky.—Commonwealth ^ rel. 
Wootton V. Berninger, 74 S.W.2d 
932, 255 Ky. 451, 95 AL.R. 218. 

21. La.—Corpus Juris cited in State 
V. Hargis, 154 So. 628, 629, 179 La. 
628. 

Tex.—^Pl€Uns Common ConsoL School 
Bist. No. 1 of Yoakum County v. 
Hayhurst, Clv.App., 122 S.W.2d 822. 
46 C.J. p 979 note 49. 

22. Ill.—^People ex rel. McCarthy v. 
Barrett, 5 N.E3.2d 458, 365 IlL 73. 

23. Utah.—^Tooele County v. Be La 
Mare, 59 P.2d 1155, 1158, 90 Utah 
46. 

46 C.J. p 978 note 41. 

Dictum as. to appointed officer 
US.—U. S, V. Wright, C.C.Ohlo, 28 
F.CasJSro.16,775, 1 McLean 609. 
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24. Wis.—State v. Kotecki, 144 N.W. 

200, 166 Wis. 66. 

46 C.J. p 979 note 42. 

26. N.T.—Olmsted t. Bennls, 77 N. 
Y. 378. 

46 C.J. p 979 note 48. 

26. Cal.—^Meeker v. Reed, 232 P. 
760, 70 CaLApp. 119. 

Okl.—Wilmoth V. State, 131 P.2d 774, 
75 Okl.Cr. 369. 

46 C.J. p 979 note 44. 

27. Ariz.—Cragin v. Frohmiller, 80 
P.2d 247, 48 Ariz. 251. 

Mont.—State v. Page, 50 P. 719, 20 
Mont. 238. 

N.Y.—Olmsted v. Bennls, 77 N.Y. 878. 

28. N.Y.—^Doering v. Blnriches, 29 
N.Y.S.2d 832, 177 Mlsc. 42. 

29. Pa.—Pollock V. City of Phila¬ 
delphia, 42 Pa.Bist & Co. 127. 

3a Ind.—State v. Huff, 87 N.B. 141, 
172 Ind. 1, 189 Am.S.R. 855. 

*‘A prospective resignation may, in 
point of law, amount but to a notice 
of Intention to resign at a future 
day, or a proposition to so resign.*'— 
Biddle V. Willard, 10 Ind. 62, 66. 

31. Pa.—Pollock y. City of Phila- 
dephia, 42 Pa,Bist. & Co, 127. 
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misconduct may be effective on its acceptance.®^ 
A statement by an officer that he contemplates a 
resignation, or that his statement may be regarded 
as a resignation on a certain contingency which 
does not occur, is without effect.®® A proposal to 
resign on a specified condition cannot be accepted 
except on the terms made by it,®^ and, in the ab¬ 
sence of a corrupt bargain, it is not unlawful for 
an officer to attach, as a condition of his resigna¬ 
tion, the appointment of a certain other person as 
his successor.®® A prospective resignation, even 
thought accepted, does not take effect until the day 
named;®® and, where an officer tenders his resig¬ 
nation before the time to hold an election, to take 
effect after such time, the office is not vacant, and 
no election to fill the office can be legally held.®"^ 
However, under a statute providing that a resigna¬ 
tion shall take effect on due delivery to the oflSicer 
to whom it is addressed without making provi¬ 
sion for a prospective resignation, a resignation to 
take effect at a future date is not permissible,®® and 
such resignation becomes effective on due delivery 
and creates a vacancy as of the date of delivery.®® 

Before qualification^ One who has been elected 
to an office cannot resign it until the time has ar¬ 
rived when he is entitled by law to possess it, and 
he has qualified and entered on the discharge of its 


duties.^® It has been held that undated resigna¬ 
tions signed by prospective appointees, procured by 
the appointing power before appointment, are inef¬ 
fectual to operate as such, although not recalled by 
the appointees after their appointment,^^ but it has 
also been held that an undated resignation given 
before employment in a public position freely, with¬ 
out fraud, duress, or coercion, and for a proper pur¬ 
pose is effective if accepted before repudiation.**® 

c. Mode of Besigiiation 

In order to be effective, a resignation must be made 
with the intention to reltnquieh the office, accompanied 
by the act of relinquishment; In the absence of regula¬ 
tion by constitution or statute, no particular formalities 
are required. 

A resignation of a public office, to be effective, 
must be made with the intention of relinquishing the 
office,^® accompanied by the act of relinquishment.^* 
If is not necessary that a resignation from a public 
office be couched in any particular words,*® it being 
only necessary that the incumbent evince a purpose 
to relinquish the office.*® Where no particular 
mode of resigning an office is provided by constitu¬ 
tional or statutory requirements, no formal method 
is necessary;**^ it may be by parol*® or it may be 
implied.*® A mode of resignation prescribed by 


32. TJ.S.—Mimmadk v. IT. S., Ct,Cl., 
97 US. 426, 24 L,.Ed, 1067. 

33. Kan.—State v. Council Grove 
Board of Education, 193 F. 1074, 
108 Kan. 101. 

34. Ind.—State v. Huff, 87 N.B. 141, 
172 Ind. 1, 189 Am.S,R. 366. 

Hinn.—Coxptui Juris cited In State 
V. Holm, 279 N.W. 218, 220, 202 
Minn. 500. 

85. Ind.—State v. Huff, 87 N.H. 141, 
172 Ind. 1, 189 Am.S.H. 855. 

38. Ela.—Corpus Juris cited in In 
re . Advisory Opinion to the Gover¬ 
nor, 168 So. 441, 442, 117 Fla. 778. 

Mo.—State v. McGrath, 64 Mo. 139. 

37. Ky.—Blount v. Anderson, 1 Ky. 
Op. 62. 

38. N.T.—Cassedy v. Wilkins, 244 
N.T.S. 446, 187 Misc. 748. 

39. N.T.—Cassedy v. Wilkins, supra. 

4a Cal.—^Miller v. Sacramento 
County, 26 Cal. 93. 

N.J.—^Dolphin V. Mayor and Council 
of Town of Kearny, 181 A. 644, 116 
N.J.Law 58. 

41. HI.—People V. Reinbergr, 105 N. 
B. 716, 263 Ill. 536, L.RJL1916E 
401, Ann.Cas.l915C 343. 

N.J.—^Dolphin V. Mayor and Council 
of Town of Kearny, 181 A. 644, 116 
N.J.Law 68. 

42. Pa.—^Pollock y. City of Phllar 
delphia, 42 Pa.Dist. & Co. 127. 


43. US.—Sadler v. Jester, D.C.Tex., 
46 P.Supp. 737. 

Qa.—Corpus Juris guoted in Patten 
V. MiUer. 8 S.B.2d 767, 770. 190 Ga. 
123 

Ind.—Biddle V. Willard, 10 Ind. 62. 
Ohio.—State ex rel. Staley v. City of 
Lakewood. 192 N.B. 180, 47 Ohio 
App. 519. 

Tex.—Corpus Juris guoted in Plains 
Common Consol. School List. No. 1 
of Toakum County v. Hayhurst, 
Civ,App., 122 S,W.2d 822. 326. 

46 C.J. p 979 note 60. 

Bvidenoe of intention 
Written resignation, delivered to 
board or officer authorized to receive 
it. is prlma facie, but not conclusive, 
evidence of intention to relinguisdi 
office. 

Minn.—State v. Ladeen, 116 N.W. 
486, 104 Minn. 252, 16 L.It.A..N.S., 
1068. 

Ohio.—State ex rel. Staley v. City of 
Lakewood, 192 N.E. 180, 47 . Ohio 
App. 619. 

Mere offer to resign does not nec¬ 
essarily constitute a resignation.—^Le 
Masters v. Grant Dist Board of 
Bducation, 141 S.B. 616, 106 W.Va. 81, 

44. US.—Sadler v. Jester, l>.O.Tex., 
46 P.Supp. 787. 

Ga.—Corpus Juris guoted in Patten 
V. Miller, 8 S.E.2d 767, 770, 190 Ga. 
123. 

Ind.—Biddle V. Willard, 10 Ind. 62. 
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Ohio.—State ex rel. Staley v. City of 
Lakewood, 192 N.B. 180, 47 Ohio 
App. 519. 

Tex.—Corpus Juris guoted in Plains 
Common Consol. School Dist. No. 1 
of Toakum County v. Hayhurst, 
Civ.App.. 122 S.W,2d 322, 326. 

46 C.J. p 979 notes 60, 61. 

45. N.T.—Van Orsdall y. Hazard, 3 
HUl 243. 

Ohio.—State v. Cleveland Hist Board 
of Bducation, 23 Ohio Cir.Ct.,N.S., 
98. 

48. Ky.—Corpus Juris cited in Hogg 
V. MUler, 182 S.W.2d 242, 247, 298 
Ky. 128. 

Ohio.—State v. Cleveland Hist. Board 
of Bducation, 23 Ohio Cir.Ot,N.S., 
98. 

47. N.T.—Vian Orsdall v. Hazard, 8 
Hill 243. 

46 C.J. p 979 note 64. 

48. Ky,—Hogg V. Miller, 182 B.W.2d 
242, 298 Ky. 128. 

46 C.J. p 979 note 66. 

49. US.—Barbour v. U S., 17 CtCl. 
149. 

4'6 C.J. p 979 note 66* 

Abandonment of office see Infin 8 

66 . 

Creation of vacancy in office by de¬ 
parture or change of residence see 
supra 8 50. 

Resignation br accepting Incom¬ 
patible office see supra 8 23. 
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dL To Wbom Tendered 

Ordinarily a resignation should be tendered to the 
authority having the power to appoint a successor orj 
In the case of an elective officer, to the authority having 
the power to call an election to fiii the vacancy. 

In the absence of statutory provisions regulating 
the matter, the resignation should be tendered to 
the person or body having the power to appoint a 
successor,but, in the case of an elective office, it 
should be tendered to the authority having the pow¬ 
er to call an election to fill the vacancy.52 Where 
a statute provides that all resignations of office shall 
be tendered in writing to the one having the power 
to fill the vacancy, a resignation tendered to any 
other person is a nullity.®^ 

6. Mode of Acceptance 

In the absence of a regulation of the mode of ao* 
cepting a resignation, no particular formalities in this re¬ 
gard are required. 

Where no particular mode of accepting a resig¬ 
nation is provided by constitution or statute, no for¬ 
mal mode of acceptance is necessary,®^ and it may 
be by parol,55 or it may be shown by performance 
of an official act which could not legally be per¬ 
formed unless the resignation was accepted.® 5 Thus 
the acceptance may be manifested by the election or 


appointment of a successor by the office or board or 
body authorized to fill vacancies®*^ or by calling an 
election for that purpose^®® 

The acceptance of a resignation by a duly au¬ 
thorized deliberative body by a conclusive vote, with 
due proclamation of the action taken, generally is 
final and determinative®® and precludes a reconsid¬ 
eration of the matter.®® 

f. Withdrawal of Resignation 

Generally an unconditional resignation which has 
duly been submitted may not be withdrawn, provided, ac¬ 
cording to some authorities, it has been accepted; a con¬ 
ditional or prospective resignation may be withdrawn 
before it Is accepted. 

Generally an unconditional resignation which has 
been transmitted to the authorty entitled to receive 
it cannot be withdrawn,®^ at least where the resig¬ 
nation has been duly accepted,®® but it has been 
held or recognized that such a resignation may be 
withdrawn before it becomes effective by accept¬ 
ance or otherwise,®® or where there has been undue 
delay in accepting it®^ Generally a resignation 
prospective or conditional in character may be with¬ 
drawn at any time before it is accepted.®® 

A resignation to take effect at a future date may 
be withdrawn before such date even though it has 
been accepted,®® and even against the will of the 


Mkve of abssnos 

Any leave of absence granted from 
the district office of the United 
States employment service was by 
federal authority and would not bind 
the state civil service commission.— 
State Civil Service Commission v. 
Snyderman, 67 A.2d 96, 862 Pa. 422. 

riUnir tor other ofiLoa 
A duly elected state senator who 
waged unsuccessful campaign as 
candidate for mayor of a city with¬ 
out resigning office as state senator 
did not lose office under statute pro¬ 
viding for resignation of incumbent 
holding office the term of which is 
longer- than two years, if candidate 
for election to any elective office 
other than for reflection, since such 
statute as applied to municipal elec¬ 
tions is unconstitutionaL—^Mulhol- 
land V. Ayers, 99 P.2d 234, 109 Mont. 
568. 

6a N.Y.---Cassedy V. Wilkins, 244 N. 
.T.S.445. ISTMisc. 748. 

51. TJ.S.—Hockinghain County v. 
Luten Bridge Co., C.C.A.N.C., 86 P. 
2d 801, 66 A.L.R. 736-«adler v. 
Jester, D.C.Tex., 46 P.Supp. 737. 
Arlz.—^McCarthy v. State, 101 P.2d 
449, 56 Aria 828. 

K.J.—Stevens ex reL Kuberskl v. 
iBaussermann, 172 A. 788, 118 K.J. 
Law 162. 


Utah,—Tooele County v. Ue La Mare, 
69 P.2d 1166, 90 Utah 46. 

46 C.J. p 979 note 67. 

52. U.S,—Sadler v. Jester, D.C.Tex., 
46 F.Supp. 737. 

N.J.—Stevens ex reL Kuberski v. 
Haussermann, 172 A. 788, 113 N.J. 
Law 162. 

46 C,J. p 980 note 68. 

53. 'Ey.—Shacklett v. Island, 143 S. 
W. 869, 146 Ky. 798, Ann.Cas.l918C 
602. 

64. E3an.—State v. Council Grove 
Board of Education, 189 P, 916, 
106 Kan. 86,3. 

46 C.J. p 980 note 70. 

55. Fla.—State v. Crawford, 79 So. 
876, 76 Fla 888. 

N.T.—^Van Orsdall v. Hazard, 3 Hill 
248. 

55. Fla—State v. Crawford, 79 So. 

876, 76 Fla 888. 

46 C.J. p 980 note 72. 

67. Fla—State v. Crawford, supra 
-46 C.J. p 980 note 78, 

58, Kam-^tate v. Council Grove 
Board of Education, 189 P. 916, 
106 Kan. 868. 

Ba .NiJ.—Andrews v. Lamb, 67 A.2d 
866, 186 N.J.Law. ■ 648——Whitney v. 
Van Buskirk, 40 N.J.Law 463. 
60, N.J.—Andre'ws v. Lamb, 67 A.2d 
865, 186 N.J,Law: 548. 

1 61. tT.S.^<lorpu8 juids quoted in 
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Sadler v. Jester, I>.C.Tex., 4*6 F. 
Supp. 737, 740. 

Kan.—Corpus Juris cited in State ex 
• rel. Tice v. Guggisberg, 160 P.2d 
988, 939, 160 Kan. 340. 

46 C.J. p 980 note 76. 

62. Ky.—Hogg V. Miller, 182 s‘.W.2d 
242, 298 Ky. 128. 

La—State ex rel. Bolin v. Webster 
Parish School Board, App., 150 So. 
446. 

N.J.—Andrews v. Lamb, 57 A.2d 866, 
136 N.J.Law 648. 

Pa—Commonwealth v. Donoghue, 31 
PaDist. & Co. 105. 

63- Ky.—Commonwealth ex rel. Wo- 
otton V. Beminger, 74 S.W.2d 932, 
265 Ky. 461, 96 A.L.R. 218—Corpus 
Juris cited in Ellis v. Van Horn, 
68 S.W.2d 867, 868, 246 Ky. 188. 

64. U.S.—Corpus Juris quoted in 
Sadler V. Jester, D.C.Tex., 46 F. 
Supp. 787, 740. 

S.C.—State. V. Stlckley, 61 S.B. 211, 
80.S.C. 64, 128 Am.S.H. 865, 15 Ann. 
Cas. 186. 

46 C.J. p 980 note 75. 

65- Fla—In re Advisory Opinion to 
the Governor, 168 So. 441, 117 Fla 
778. 

46 O.J. p 980 note 77. 

66, CaL—^People v. Porter, 6 CaL 26. 

Nev.-r-State v. Murphy, 97 P. 891, 
720, 20 N6V- 409, 18 KR.A.,N.S., 
1210 . ‘ 
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body to which it is tendered and which has accept¬ 
ed it;®^ and it has been held that a resignation 
which is both contingent and prospective may be 
withdrawn before the occurrence of the specified 
contingency, notwithstanding a purported accept- 
ance.®8 if an acceptance is regarded as essential 
in order to render a resignation effective, an un¬ 
conditional resignation to take effect at a future 
date may not be withdrawn after it has been accept¬ 
ed.®® Where the electors of a town had no author¬ 
ity to accept the resignation of an ofiicer and elect 
a successor, the officer may subsequently withdraw 
the resignation and continue to hold office, notwith¬ 
standing the election of a successor.^o 

Acceptance of incompatible office, A resignation 
implied from the acceptance of an incompatible of¬ 
fice may not be withdrawn.^! 

Consent to withdrawal. Generally a resignation 
which is complete may not be withdrawn even with 
the consent of the authority having the power to 
accept,'^^ and, where the resignation was intended to 
take effect immediately and has been delivered with 
that purpose to the officer authorized to receive it, 
it cannot be withdrawn even with the consent of the 
latter,^® although the officer may receive a new ap¬ 
pointment which may, perhaps, be given to him in 
the form of a withdrawal by consent of his resigna¬ 
tion of the office.According to some authorities 
a prospective resignation may be withdrawn after 
its acceptance by the consent of the authority ac¬ 
cepting, where no new rights have intervened.'^® 


g, Eepndiation of Sedgnation 

Generally a resignation which Is transmitted without 
the consent of the officer whose resignation It purports to 
be, or which Is obtained by duress, may be repudiated. 

A resignation is not effective, although a suc¬ 
cessor, has been appointed, if transmitted without 
the officer’s consent.'^® A resignation of a public 
office procured by duress is voidable and may be 
repudiated,77 especially where the duress is im¬ 
posed by the authority having the duty to accept or 
to reject the resignation,78 and a resignation signed 
as an alternative to having charges made against 
the sigfner cannot be said to have been given by the 
party resigning of his own free will, and can be 
repudiated at any time.7® A refusal immediately 
subsequent to the resignation to surrender the office 
is a sufficient repudiation.®® 

§ 56. Abandonment 

a. In general 

b. Involuntary nonuser 

c. Acquiescence in wrongful removal or 

ouster 

d. Determination of abandonment 
a. In General 

Abandonment of office has been regarded as a speefea 
of resignation; In order to constitute an abandonment^ 
an intention to relinquish the office and total and ab¬ 
solute relinquishment are required. 

Abandonment of office is a voluntary act®i and 
is a species of resignation.®^ Generally speaking, a 
person holding a public office may abandon such 
office®® by waiver, acquiescence, or nonuser.®^ An 


e7. Nev.—State v. Murphy, supra. 

4$ CJ. p 980 note 81. 

In. Ohio 

(1) The rule stated In the text has 
been recognized.—^Babbitt v. Shade, 
19 N.E.2d 778, eO Ohio App. 100— 
State ex reh Staley v. City of LaJke- 
wood, 192 N.11 180, 47 Ohio App. 
619. 

(2) In an earlier case, however, 
It was held that a resignation to 
take effect at a future date could 
not he withdrawn aJfter it had been 
accepted, at least in the absence of 
consent of the accepting authority.— 
State V. Cleveland Dist. Board of 
Education, 28 Ohio Clr.Ct,N.S., 98. 

€8. Nev.—State v. Beck, 49 P. 1085, 
24 Nev. 92. 

88. Ky.—Board of Education of 
Wolfe County v. Biose, 147 S.W.2d 
88, 285 Ky. 217, 132 A.L..B. ,969— 
Saunders v. 0*Bannoh, 87 S.W. 
-1106, 27 Ky.!-. 1166. 

Okl.—^Rogers v. Carlaton, 110 P.2d 
908, 188 Oki: 470. 

Tenn,—Murray v. State, 89 S.W, .181, 
116 Tehn. 808» 6 AnzuCaa^ 687. 


70t S.C—State v. Stlckley, 61 S.E. 
211, 80 S.C. 64, 128 Am.S.R. 865, 
16 Ann.Cas. 136. 

71. U.S.—Sadler v. Jester, D.C.Tex., 
46 P.Supp. 737, 

46 C.J. p 980 note 83. 

Resignation by acceptance of in¬ 
compatible office generally see su¬ 
pra § 23. 

72. N.J.—Andrews v. Lamb, 67 A.2d 
366, 136 N.J.L.aw 548. 

73. Pa.—^In re . Mintzer, 31 Pa.Co. 
601. 

74. Va.—Buntin'g v. Willis, 27 Gratt. 
144, 68 Va. 144, 21 Am.R. 338. 

76. Va.—Bunting v. Willis, supra. 

46 C.J. p 980 note 86. 

7& Ind.—State v. Huff, 87 N.E. 141, 
172' Ind. - 1, 189 Am:S.R. 866. 

77. Minn.—State v. Ladeen, 116. N. 
W. 486, ,104 liinn. 252, 16. L.RJL. 
N.S., 1068. 

78. Ky.—^Bpard of Education of 
Wolfe county v. Rose, 147 S.W.2d 
88. 285 E:y..217, 132 A.L.R. 969, .. 
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79. Ill.—^People V. Harding, 224 m. 
App. 198. 

80. Minn.—State v. Ladeen, 116 N, 
W. 486, 104 Minn. 252, 16 LuR.A., 
N.S., 1058. 

81. Tex.—Steingruber v. San An¬ 
tonio, ComA.pp., 220 S.W, 77, 78. 

82. Ala.—Corpus Juris, quoted ba 
Rainwater v. State ex rel. Strick¬ 
land, 187 So. 484, 487, 287 Al«u 
482,121 A.L.R. 981. 

Mont.—Corpus Juris quoted in State 
ex reL Plsmn v. Ellis, 98 P.2d 879, 
881, no Mont 43. - ■ 

Tex.—Steingruber v. San Antonio, 

” Com.App., 220 S.W. 77. 

Wyo.—Corpus Juris cited iu People 
ex reL Warren v. Christian, 123 
P.2d 368, 876, 68 Wyo. 89. 

^ Idaho.—State V. McDermott 17 
P.2d 848, 62 Idaho 602. 

Ohio.—Rieke v. Hogan, App., 86 N. 
E.2d 886, affirmed 82 N.E.2d 9, 188 
Ohio St 27. 

46 C.J. p 980 note 92. 

84. N.Y.-^Bailey v. Berry, 2(6 N, 
Y.S, 865, 240.App.Div. 771. 
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office may be vacated by abandonment,85 as, for 
example, by the failure of the incumbent to perform 
his duties to such an extent as to constitute an aban¬ 
donment, 8 5 by leaving the state or territorial juris¬ 
diction of his office,87 or by permanently removing 
from a particular place or district, where a statute 
requires residence of the officer in such place or 
district.88 

Whether there has been an abandonment of an 
office is primarily a question of intention,88 and, al¬ 
though the intention may be inferred,80 an office 
cannot be abandoned without an intention by the 
officer to relinquish it,8i and such a relinquishment 
is not produced merely by a temporary nonuser or 


neglect of duty,82 or by a mere temporary absence 
from the state or territorial jurisdiction of the of- 
fice88 or from the place or district to which the res¬ 
idence of the officer is restricted by law.84 Mere 
misconduct in office does not constitute an aban- 

donment.85 

While, in order to constitute an abandonment of 
an office, it must be total, and under such circum¬ 
stances as clearly to indicate an absolute relinquish- 
ment,88 the determination of the question whether 
an officer has abandoned an office is dependent on 
his overt acts rather than on his declared inten- 
tion,87 and the law will infer a relinquishment 
where the conduct of the officer indicates that he 


86. Ark.—state v. Green, 176 S.W, 
2d 675, 206 Ark. 361. 

Idaho.—State v. McDermott, 17 P.2d 
343, 62 Idaho 602. 

Ky.—Ooxpaa Juris cited in Horn v. 
Wells, 69 S.W.2d 1011. 1012, 263 
Ky. 494. 

86. N.T.—Oorptis Juris cited in 
People ex rel. Dawson v. Knox, 
247 N.T.S. 731, 737, 231 App.Div. 
490, affirmed 196 N.K. 682, 267 

T. 666. 

46 C.X p 980 note 92. 

87. Ark.—State v. Green, 176 S.W. 
2d 676. 206 Ark. 361. 

88. Idaho.—State v. McDermott, 17 
P.2d 343, 62 Idaho 602. 

Departure or nonresidence as creat¬ 
ing yacancy generally see supra § 
60. 

Balbseciaent return 
If office is abandoned by officer's 

removal to another place, officer's 

return and reoccupatlon of office 

cannot affect abandonment.—State v. 

McDermott, supra. 

88. S.D.—Smith v. Reid, 244 N.W. 
363, 60 S.p. 311. 

90. Ala.—Corpus Jtirls quoted in 
Rainwater v. State ex rel. Strick¬ 
land, 187 So. 484, 487, 237 Ala. 
482, 121 A.Ii.R. 981. 

Ark.—State v. Green, 176 S.W.2d 676, 
206 Ark. 861. 

Mont.—Ctorpus Juris quoted in State 
ex rel. Flynn v. HUls, 98 P.2d 879, 
881, 110 Mont. 43. 

K.J.—^Vanderbach v. Hudson County 
Bd. of Taxation, 42 A.2d 848, 133 
N.J.Law 126. 

Pa—Schearer v. City of Reading, 
Com.Pl., 34 Berks Co. 293, reversed 
on other grounds 23 A.2d 790, 346 
Pa 27. 

S.D.—Smith v. Reid, 244 N.W, 863, 
60 S.D. 811. 

46 C.J. P 981 note 98. 

91. Ala—-Corpus juris quoted in 
Rainwater v. State ex reL Strick¬ 
land, 187 So. 484, 487, 237 Ala 482, 
121 A.L<.R. 981—Corpus Juris cit¬ 
ed in State ex reL Gunn v. Argo, 
151 So. 844, 843, 227 Ala 667. 


Ariz.—Corpus Juris cited In McCall 
V. Cull, 76 P.2d 696, 698, 61 Ariz. 
237 

Ark.—State v. Green. 176 S.W.2d 575, 
206 Ark. 361. 

Idaho.—State v. McDermott, 17 P.2d 
343, 52 Idaho 602. 

Iowa—Corpus Juris cited in State 
V. Murray. 267 H.W. 653, 667, 219 
Iowa 108. 

Ky.—Corpus Juris cited in Caudel v. 
Prewitt. 178 S.W.2d 22, 25. 296 Ky. 
848. 

Mont—<k>rpus Juris quoted in State 
ex rel. Flynn v. Ellis, 98 P.2d 879, 
881, 110 Mont 43. 

N.J.—Corpus Anris cited in Vander-. 
bach V. Hudson County Bd. of Tax¬ 
ation, 42 A.2d 848, 849, 183 K.J. 
Law 126. 

R. I.—Doris V. Heroux, 47 A.2d 633, 71 

R. L 491. 

S. D.—Smith v. Reid, 244 N.W. 868, 60 

S. D. 311. 

Tenn.—Corpus Juris dted in Kelly 

V. Woodlee, 188 S.W.2d 478, 474, 176 
Tenn. 181, rehearing denied 136 S. 

W. 2d 649, 176 Tenn. 181. 

4*6 C.J. p 981 note 96. 

92. Ala—Corpus Juris quoted in 
Rainwater v. State ex rel. Strick¬ 
land, 187 So. 484, 487, 287 Ala 482, 
121 A.L.R. 981. 

Idaho.—Corpus Juris cited in State 
V. McDermott, 17 P.2d 84i3, 846, 
S2 Idaho 602. 

Mont—Corpus Juris quoted in State 
ex rel, Flynn v. Ellis, 98 P.2d 879, 
881, 110 Mont 48. 

Ky.—Miller v. Robertson, 298 S.W. 

2d 977, 306 Ky. 668. 

N.J.—Corpus Juris dted in Vander- 
bach V. Hudson County Board of 
Taxation, 42 A.2d 848, 849, 188 K.J. 
Law 126. 

aD.—Smith V. Reid. 244 N.W. 363, 
60 S.D. 311. 

46 C.J. p 981 note 96. 

Honperforuanoe of duties during 
short period 

Tenn.—Kelly v. Woodlee, 188 S.W.Sd 
473. 176 Tenn. 181, rehearing de¬ 
nied 136 «.W.2d 649, 176 Tenn, 181. 
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93. Ark.—State v. Green, 176 S.W.2d 
676, 206 Ark. 361. 

46 C.J. p 981 note 96 [a]. 

9d. Idaho.^State v. McDermott 17 
P.2d 348, >52 Idaho 602. 

Ind.—State ex rel. Koplnski v. Grzes- 
kowiak, 59 H.E.2d 110, 223 Ind. 189. 
95. Ga—^Patten v. Miller, 8 S.B.2d 
757, 190 Ga 123. 

93. Ala—Corpus Juris quoted in 
Rainwater v. State ex rel. Strick¬ 
land, 187 So. 484, 487, 488. i2i87 Ala 
482, 121 A.L.R. 981. 

Ga—Corpus Juris quoted in Patten 
V. Miller, 8 S.B-8d 767, 769, 190 Ga 
123—Corpus Juris quoted in Parks 
V. Ash, 149 S.E. 207, 209, 168 Ga 
868 . 

Idaho.—Corpus Juris quoted in State 
V. McDermott 1=7 P.2d 348, 846, 52 
Idaho 602. 

Ky.—Corpus Juris cited in Caudel v. 
Prewitt 178 S.W.2d 22, 26, 296 Ky. 
848. 

Mont.—Corpus Juris quoted in State 
ex rel. Flynn v. Ellis, 98 P.2d 879, 
881, 110 Mont 43. 

N.J.—Corpus Juris dted in Vander- 
bach V. Hudson County Board of 
Taxation, 42 A.2d 848, 849, 138 N. 
J.Law 126. 

Okl.—Gorpos Juris quoted in City of 
Tulsa V. Johnson, 168 P.2d 993, 996, 
196 Okl. 1213. 

46 C.J. p 981 note 97. 

Abandonment implies that the oc¬ 
cupant has quit the office and has 
ceased to perform its duties.—Mc¬ 
Call V. Cull, 76 P.2d 696, 61 Ariz. 
237. 

Officer continuing to function 
A person may not at the same time 
perform the functions of an office 
and maintain successfully that he 
has abandoned it.—Colorado Develop¬ 
ment Co. V. Creer, 80 P.2d 914, 96 
Utah 1, rehearing denied Se P.2d 786, 
96 Utah 19. 

97. Ala.—Corpus Juris, quoted in 
Rainwater v. State ex reh Strick¬ 
land, 178 SO. 484, 487. 488, 237 Ala. 
482, 121 A.L.R. 981. 

Ga.—Corpus Juris quoted in Patten 
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has completely abandoned the duties of the office.^^ 

Acceptance of appointment to same office. Ac¬ 
ceptance, or willingness to accept, by a duly elected 
officer of an appointment to the same office does not 
of itself disclose an intention to abandon the of¬ 
fice,®^ and, where a duly elected officer subsequently 
accepts an appointment to the same office under an 
invalid statute, there is no abandonment, but rather 
an attempted fortification of his possession of the 
office.^ 

When no services are required of an officer by 
those in authority over him, the fact that he per¬ 
formed no services for the year does not constitute 
an abandonment of the office.^ 

b. Involuntary Nonuser 

Generally speaking, nonperformance of the duties of 
an office does not constitute an abandonment of the 
.office where such nonperformance Is not voluntary on the 
part of the officer. 

Nonperformance of the duties of an office does 
not constitute an abandonment where such nonper¬ 
formance results from temporary disability^ or 
from involuntary failure to perform,** A statute 
providing that an office becomes vacant by the ceas¬ 
ing of the incumbent to discharge the duties of the 
office for a specified period, except when prevented 
by sickness or when absent from the state by per¬ 
mission of the legislaturej contemplates a voluntary 


abandonment or nonuser of the office for such 
time.5 A restraining order will- operate to prevent 
the nonperformance of all duties during the time 
the injunction is in force from constituting an 
abandonment,® notwithstanding a statute provides 
that a failure to perform the duties of an office for 
a specified time shall constitute a vacation there¬ 
of and the fact that the officer so enjoined did 
not resume his duties until some days after the in¬ 
junction was dissolved does not affect his right.® 

According to some authorities an abandonment 
of office does not result from responding to a man¬ 
datory call for military service in emergency con¬ 
ditions,® but there is merely a suspension of the 
performance of the duties of the office by the 
draftee during the emergency.^® 

c. Acquiescence in Wrongful Eemoval or Ous¬ 
ter 

Acquiescence in a wrongful removal or separation 
from office may constitute an abandonment of the office. 

While acquiescence may be entirely different 
from abandonment,the abandonment of a public 
office may result from an acquiescence by the officer 
in his wrongful removal or discharge ;12 after a 
summary removal, an unreasonable delay by an 
officer illegally removed in taking steps to vindicate 
his rights may constitute an abandonment of the 
office,!® and voluntary surrender of an office 


V. Miller. % S.m2d 757, 769, 190 
Ga. 123—Oorxms Juris quoted in 
Parks V. Ash. 149 S.B. 207, 209, 
168 Ga. 868. 

. Idaho.—Oorpus Juris quoted in State 
V. McDermott, 17 P.2d 343, 346, 62 
Idaho 602. 

Mont.—Ck>rpus Juris quoted in State 
ex rel. Flynn v. Ellis, 98 P.2d 879, 
881, 110 Mont. 48. 

1T.X—Corpus Juris dted in Vander- 
bach V. Hudson County Bd. of Tax¬ 
ation, 42 A.2d 848, 849, 183 N.J.Law 
126. 

Okl.—Corpus. Juris quoted in City of 
Tulsa V. Johnson, 168 P.2d 993, 
996, 196 Okl. 213. 

46 C.J. p 981 note 98. 

.Formal words of renunciation not 
essenidal 

Ga.—^Parkerson v. Hart, 88 6.E.2d 
397, 200 Ga. 660. 

98. Al€u—Corpus Juris quoted in 
Rainwater v. State ex rel. Strick¬ 
land, 187 So. 484, 487. 488, 237 Ala. 
482, 121 A.L,.R. 981—Wilkinson v. 
Birmingham, 68 So. 999, 198 Ala. 
139. 

Ga.—Corpus Juris quoted in Patten 
v. Miller^ 8 S.B.2d 767, 769, 190 Ga. 
123—Corpus Juris quoted in Parks 
V. Ash, 149 S.E. 207, 209. 168 Ga. 
868 . 


Idaho.—Corpus Juris quoted in State 
V. McDermott, 17 P.2d 348, 346, 62 
Idaho 602. 

Mont.—Corpus Juris quoted in State 
ex reL Flynn v. Ellis, 98 P.2d 879, 
881, 110 Mont 43. 

Okl.—Corpus Juris quoted in City of 
Tulsa V. Johnson, 163 P.2d 993, 
996, 196 Okl. 213. 

99. Ala.—State ex rel. Gunn v. Argo, 
161 So, 844, 227 Ala. 667—Bruner 
V. Bryan, 50 Ala. 622. 

Ariz.-McCall v. CuU. 76 P.2d 696, 
61 Ariz. 237. 

1. K,J,—Koven v. Stanley, 87 A. 89, 
84 N.J.Law 446, 

2. Utah.—^Argyle v. Wright, 224 P. 
649, 63 Utah 184. 

3. R.I.—Doris V. Heroux, 47 A.2d 
38i3, 71 R.L 491. 

4. R.I.—Doris v. Heroux, supra. 

5. Cal.—^Bergerow v. Parker, 87 P. 
248, 4 CalA.pp. 169. 

46 C.J. p 981 note 8. 

Cal.—^MoEvers v. Boyle, 144 P. 
308, 26 Cal.App. 476, followed in 
Scott V. Boyle, 144 P. 811, 26 Cal. 
App. 806. 

46 O.J. p 981 note 4. 

7. Cal.—McEvers v. Boyle, 144 P. 
808, 26 Cd.App. 476, followed in 
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Scott V. Boyle. 144 P. Sll, 26 Cal. 
App. 806. 

8. Cal.—^McEvers v. Boyle, 144 P. 
808, 26 Cal.App. 476, followed in 
Scott V. Boyle, 144 P. 811, 25 Cal. 
App. 806. 

9. Ky.—Caudel v. Prewitt 1*^8 S.W. 
2d 22, 296 Ky. 848. 

10. Ky.—Caudel v. Prewitti supra. 

11. Wyo.—^People ex rel. Warren v. 
Christian, 128 P.2d 868, 68 Wyo. 
89. 

12. Ky.—Corpus Juris dted in 
Horn V. Wells, 69 S.W.,2d 1011, 
1012, 253 Ky. 494. 

Ohio.—Corpus Juris quoted in Rleke 
V. Hogan, App., 36 N.E.2d ‘886, 889, 
affirmed 82 N.E.2d 9, 138 Ohio St 
27. 

Okl.—Corpus Juris dted in City of 
Tulsa V. Johnson, 163 P.2d 993, 996, 
196 Okl. 213. 

Wyo.—Corpus Juris quoted in People 
ex rel. Warren v. Christian, 123 P. 
2d 868, 875, 68 Wyo. 39. 

46 C.J. p 981 note 7. 

I3w U.S.—Nicholas v. U. S., Ct.Cl., 
42 S.Ct 7. 257 U.a 71, 66 L..Bd, 
138. 

Wyo.—Corpus JurlB dted in People 
ex rel. Warren v. Christian, 123 P. 
2d 868, 876. 68 Wyo. 89. ^ 
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to another because of the erroneous belief that such 
other has been duly elected as successor to the sur¬ 
rendering officer may constitute an abandonment.^^ 
In determining whether there has been an abandon¬ 
ment by acquiescence in a wrongful removal or dis¬ 
charge, each case depends on the particular facts 
involved.i5 In order to constitute such an abandon¬ 
ment, the officer must intend to relinquish the of- 
fice.i<^ Acts done under coercion cannot be held 
to constitute an abandonment of office,and it is 
not necessary for the officer to resort to a forcible 
collision with those preventing him from exercis¬ 
ing the duties of the office in order to preserve his 
rights,^® nor will failure on the part of a superseded 
incumbent to keep up a clamor for reinstatement 
or to take legal proceedings therefor necessarily 
work an abandonment.^® So one who is in posses¬ 
sion of an office, and is apparently defeated for re- 
election, still claiming his right to the office by vir¬ 
tue of a hold-over provision, and having and ex¬ 
pressing a willingness to perform its duties, may 
surrender the office peaceably to one having the 
certificate of election without incurring a conclu¬ 
sive charge of abandonment,®® and the fact that an 
officer was prevented from performing the duties 
of his office by the enforcement of an unconstitu¬ 
tional statute abolishing such office does not con¬ 
stitute an abandonment of the office by him.®i 

d. DdtenoinatioiL of Abandonment 

A prior Judicial determination that an office has 


been abandoned Is not essential in order that the fact 
of abandonment should be given effect collaterally. 

It need not first be determined judicially that an 
office has been abandoned in order that in a collat¬ 
eral proceeding the office should be deemed to have 
been abandoned;®® and in subsequent proceedings, 
either to regain possession of the office or other¬ 
wise, one who has abandoned an office is estopped 
to assert a claim to such office.®®" The facts and 
circumstances relied on to support an inference 
of intention to abandon an office must be proved.®^ 
The question of intention to abandon an office is 
one for the jury,®^ as is the question whether the in¬ 
cumbent has done so,®® but a finding of abandon¬ 
ment should not rest on uncertain testimony.®^ 

§ 57. Forfeiture 

As a general rule a statute providing for the fOr. 
felture of a public office will be construed strictly. 

The broad general rule has been announced that 
forfeiture of a public office follows an act only as 
the result of some positive rule of law declaring 
that such act shall result in forfeiture.®® It has 
been stated broadly, however, that an officer who 
violates his oath of office by corruption, willful mis¬ 
conduct, or neglect of official duty automatically 
loses the right to office and becomes a mere inter¬ 
loper.®® A statute forfeiting the official position 


14. Ala.—Rainwater v. State ex rel. 
Strickland. 187 So. 484, 287 AJa. 
482, 121 A.L.R. 981. 

Mont.—State ex rel. Flynn v. Ellis, 
98 P.2d 879, 110 Mont. 43, 
AbanAonineiLt by defeated candidate 
If incumbent Is defeated in elec¬ 
tion and by official action reco^izes 
election of opponent and surrenders 
office to him, Incumbent, aa matter of 
law, abandons office and is estopped 
to Invoke court's Jurisdiction to in- 
auire into the validity of the elec¬ 
tion, either to oust opponent or to 
have himself reinstated in the office. 
Al€U—^Rainwater v. State ex rel. 
Strickland, 187 So. 484, 237 AJa. 
m, 121 A.L.R. 981. 

Mont,—State ex rel. Flynn v. Ellis, 

, 98 P.2d 879, ilD Mont. 43. 

16. Wyo.—People ex rel. Warren v. 
Christian, 123 P.2d 36$, 58 Wyo. 39. 

la. Tex.—Stelngrniber t. San An¬ 
tonio, Com.App., 220 S.W. 77. 

17. Ind.—Leonard v. Terre Haute, 98 
N.B. 872," 48 Ind.App. 104.' 

1& Kan.—Eaatman v. Householder, 
87 P. 989, 54 Kan. 6i8. 

la l^’eb.—State v. Frantz, 74 H.W. 
646, 56 Neb. 167. i 


Or,—Selby v. Portland. 12 P. 877, 14 
Or. 248, 58 Am.R.‘ 807, 

2a Minn.-^tate v. Windom, 166 N. 

W. 629, 181 Minn. 401. 

21. Ga.—Johnson v. Brooks, 78 S.B. 
87, 189 Ga. 787. 

2a Ind.—Osborne v. State, 27 N.B. 

84<5, 128 Ind. 129. 

46 C.J. p 981 note 15. 

2a Neb.—State v. Moores, 72 N.W. 

1056, 62 Neb. 684. 

46 C.J. p 982 note 16. 

24. R.I.—^Doris V. Heroux, 47 A.2d 
633, 71 R.I. 491. 

25. Okl.—^Bunch v. Grant County, 
229 P. 185, 100 Okl. 268. 

2a Okl.—^Bunch v. Grant County, 
supra. 

27. Okl.—^Bunch v. Grant County, 
. supra. 

Fbadlnff sustained 
Orders of civil service commission 
determiningr that sezUor parole officer 
at state prison had resigned from 
or ^andoned his position within 
provisions of commission rule by ab¬ 
senting himself from his duties said 
refusing to state when he would be 
available for resumption of 'work 
would not be disturbed, although- of-' 
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fleer had produced necessary medical 
certlflcates to establish that absence 
from duty was caused by sickness, 
in view of evidence supporting, con¬ 
clusion that officer's absence was due 
to his dislike of and refusal to sub¬ 
mit to a transfer of supervision of 
his work from principal keeper to 
director of parole.—^McLaughlin v. 
New Jersey Civil Service Commis¬ 
sion, 59 A.2d 8.18, 137 N.J.Law 888, 
affirmed 63 A.2d 261, 1 N.J. 284. 
Evidence held insnAMent 
To authorize finding of abandon¬ 
ment.—^Parks V. Ash, 149 S.B. 207, 
168 Ga. 868. 

2& Colo.—^Burkholder v. People, 147 
P. 847, 69 Colo. 99. 

46 C.J. p 982 note 21. 

Additional grounds 
Statute providing for resignation 
of incumbent of office when he seeks 
election to another office Is not in¬ 
valid as arbitrary and capricious on 
ground that legislature cannot declare 
mere filing for office a ground or 
cause for forfeiture or abandonment 
of an office already held.—^Mulhol- 
land V. Ayers, 99 P.2d 284, 109 Mont. 
658. 

29. Mo.—State ex inf. McKlttrick v. 
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of an incumbent of ofl5ce is penal®® and must be 
strictly construed,®^ Under the terms of some stat¬ 
utes a sentence to imprisonment for any term less 
than for life works a forfeiture of the office,®® not¬ 
withstanding a stay of sentence pending an ap¬ 
peal.®® 

Where a statute provides that, in case of a negli¬ 
gent or willful violation of any of its provisions, 
die office of the violator shall be forfeited, the office 
will not be declared forfeited unless the statute is 
negligently or willfully violated, notwithstanding 
the acts of the officer are unlawful.®^ With respect 
to failure to perform the duties of office as ground 
for forfeiture, generally it is a willful failure to 
perform such duties which works a forfeiture.®® 
An official neglect or misconduct in office, consti¬ 
tuting ground of forfeiture, does not produce a 
vacancy until forfeiture has been judicially de¬ 
clared.®® Under an ouster law, whereby a public 
officer guilty of willful misconduct in office for¬ 
feits his right to hold office for the term of elec¬ 
tion or appointment, such disqualification expires 
with the term in which the misconduct occurred,®*^ 
and, where an office is forfeited for misconduct, 
such misconduct and forfeiture do not prevent the 
reappointment or reelection of the offender if the 


particular misconduct, by the express terms of the 
law, docs not render him ineligible.®® 

§ 58. Suspension 

a. In general 

b. Civil service and veterans* preference 

regulations generally 

c. Grounds 

d. Procedure and determination 

e. Operation and effect 

a. In Gkneral 

''Suspension from office'' means the temporary with¬ 
drawal of the power to exercise the duties of an office. 
The power to suspend may be an Incident to the power to 
remove for cause. 

'‘Suspension from office” has been defined as the 
temporary withdrawal of the power to exercise the 
duties of an office.®® Suspension from office has 
been distinguished from removal from office,^® al¬ 
though, according to some authorities, suspension 
may be considered as but a temporary removal.^*- 
While the power of the legislature to confer au¬ 
thority to suspend an officer is subject to limitations 
imposed by the constitution,^® the power to suspend 
an officer pending charges may be given by statute 


Murpliy, 148 S.w.ad -SST, 547 Mo. 
484. 

30. Ohio.—State v. Viner, 164 N.B. 

119, 119 Ohio St. 303. 

81. N.Y.—^Sullivan v. Whitney, 25 
N.T.S.2d 762. 

Ohio.—State v. Viner, 164 N.B. 119, 
119 Ohio St. 803. 

32. Utah.—State ex rel. Giles v. 

Burke, 117 P.2d 464, 101 Utah 48. 
Conviction of crime as: 

Creatingr vacancy see supra § 50. 

^ Disaualiflcation for ofllce see supra 
, 8 24. 

Ground for removal from office see 
infra § 60. 

83. Utah.—State ex rel. Giles v. 
Burke, supra. 

84. W.Va.—Hamrick v. McCutcheon, 
133 S.B. 127, 101 W.Va. 485. 

46 C.J. p 982 note 22. 

85. Mo.—Coleman v. Kansas City, 
173 S.W.2d 572, U1 Mo. 254—State 
ex inf. McKlttriok v. Wilson, 166 
S.W.:2d 499, 850 Mo. 486, 143 A.L.H. 
1465. 

38. Idaho.-^orpns Jnxis died In 
State V. McDermott, 17 P.2d 845, 
846, 52 Idaho 602. 

48 C.J. p 982 note 23. 

37. Kan.—State v. .Henschel, 175 P. 
893, 103 Kan. 611. 

38. Ariz.—Caoinon v. Town of Tem¬ 
po, .281 P. 947, 36 A:ciz. 16. 

88. S.C.—State ex rel. Huckabee v. 
Hou8:h,. 87 S.B. 486,. 437, 108 S^C. 


87—^McDowell v. Burnett, 76 S.B 1 

873, 878, 92 S.C. 469. 

OlSier deflnittons 

(1) deprivation of office for the 
time."—^Bx parte Dig^s, 52 Ala. 881, 
883—60 C.J. p 1193 note 40. 

(2) "The interruption of the offi¬ 
cer's duty, of his authority."—State 
V. Richmond, 89 l4a.Ann. 706, 706— 
60 C.J. p 1193 note 41. 

(5) "An ad interim stoppage or 
arrest of official power and pay."— 
State V. La Crosse Police, etc., 
Comrs., l-SO N.W. 498^ 494, 896, 169 
Wls. 296. 

40. Tex.-r-Poe .r* State, 10 S.W. 787, 

740, 72 Tex. 626. 

54 C.J. p 110 note 26 [a]. 

Statements of distinction 

(1) Suspension is a mere tempo¬ 
rary withdrawal of the power to ex¬ 
ercise the duties of an office, while 
removal is a complete and final de¬ 
privation of official tenure.—State 
ex rel. Huckabee v. Hough, 87 S.B. 
436, 437, 103 S.C. 87—McDowell v. 
Burnett, .76 S.B. 878, 878, 92 B.C. 469. 

(2) Suspension is. an ad interim 
stoppage or arrest of official power 
or pay, while removal terminates 
wholly the incumbency of the office 
or employment.—State v. La Crosse 
Police, etc., ComrA, 150 N.W. 493, 
494, 896, 169 Wis. 295. 

(8) "A suspension from office and 
a removal ftom office convey very 
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different ideas. ... In the case 
of suspension it is contemplated that 
the suspended officer may be restored 
to his office and hold the same hy 
virtue of his original title, while in 
case of removal the title of the re¬ 
moved officer is permanently lost to 
him."—State v. Heinmlller, 38 Ohio 
St. 101, 108. 

41. N.M.—State v. Medler, 142 P. 
376, 379, 19 N.M. 262. 

42. Ky.—^Lowe v. Commonwealth, 8 
Mete. 237. 

Neb.—^Laverty v. Cochran, 271 N.W. 
854, 132 Neb. 118. 

S.C.—Dacus V. Johnston, 185 S.B. 

491, 180 S.C. 329. 

CoBStttntional officers 

It is beyond the power of the leg¬ 
islature to provide for the suspension 
of a constitutional officer, where the 
constitution creates the office, and 
fixes its teims and the grounds and 
manner of removal.—^Laverty v. 
Cochran, 571 N.W. 364, 182 Neb. 118. 
OoAStzaotloa. of statute and constitcu 
tion 

"Funds appropriated by the Legis¬ 
lature" referred to in statute relat¬ 
ing to suspensioh of officers disburs¬ 
ing funds appropriated by the Legis¬ 
lature meant "public or trust funds" 
within constitutional provision relat¬ 
ing to suspension of officers having 
custody of public or trust funds.— 
Dacus V. Johnston, 185 B.B. 491, 189 
S.C. 829. . 
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in the absence of a constitutional inhibition, and its 
exercise by the competent authority under the stat¬ 
ute does not violate any constitutional right of the 
oflGicer.^^ Where no express power to suspend has 
been granted, the courts do not generally recognize 
that the power is included within an arbitrary pow¬ 
er to remove but, where the power of removal 
is limited to cause, the power to suspend, made use 
of as a disciplinary power pending charges, has 
been regarded as included within the power of re¬ 
moval,^® and it has been announced that the power 
to suspend is an incident to the power to remove^^ 
for cause,^*^ and, according to some authorities, the 
power to remove necessarily includes the minor 
power to suspend.^^ Where the term or tenure of 
a public officer is not fixed by law, it has been an¬ 
nounced that the power, of suspension, unless con¬ 
trolled by statute, is an incident to the power of 
appointment*^ 

The power to suspend an officer which is vested 
in an executive officer by some constitutional pro¬ 
visions is executives^ and in no sense judicial or 
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quasi-judicial.®! Where the constitution imposes 
limitations on the power to suspend, the power is 
not arbitrary; it must be exercised in accordance 
with such limitations.S2 Under some provisions 
conferring on the governor the power to suspend 
officers who are not liable to impeachment, the 
power may be exercised only between sessions of 
the state senate and not while the senate is in ses¬ 
sion.®®* 

b. Civil Service and Veterans’ Preference Beg^ 
ulations Generally 

The suspension of civil service employees Is some¬ 
times regulated by statute for the purpose of protecting 
such employees from unjustifiable suspension. 

‘'Suspension,” as applied to a civil service em¬ 
ployee, means a temporary interruption or cessa¬ 
tion of labor,®* and constitutional or statutory pro¬ 
visions or civil service rules sometime govern or 
regulate the suspension or layoff of such em¬ 
ployees®® for the purpose of protecting such an 
employee from unjustifiable suspension.®® Compli¬ 
ance with the requirements of civil service laws is 


43. state v. Medler, 142 P. 

376, 19 N.M. 262. 

46 O.X p 982 note 26. 

,44. KT.—^Application of Lindaulst, 
81 N.T.S.2d 12, 192 Misc. 998. 

46 CX p 982 note 27. 

46. N.T.—CJoiims Jtuis dted in Ap¬ 
plication of Lindquist, 81 N.Y,S.2d 
12, 15, 192 Misc. 906. 

46 CJ. p 982 note 28. 

3n Xfew Jersey 

<1) The rule stated in the text has 
lieen laid down.—Vanderbach v. Hud¬ 
son County Board of Taxation, 46 A. 
2d 142, 183 H.XLaw 499—Vanderbach 
v. Hudson County Board of Taxation, 
42 A-2a 848, 183 N.J.Law 126. 

t2) In an earlier case, however, in 
which was involved a statute con¬ 
ferring power to remove for cause, it 
was stated broadly that the power to 
remove did not include the power to 
suspend.—-Weinberger v. Hllfman, 
148 A 176, 8 NXMisc. 82, vacation 
denied 160 A 198, 8 N.J.Misc. 317. 
43. XJ.B.—^Bumap v. XT. S., Ct.Cl., 40 
S.Ct. 374, 252 U.S. 612, 64 L.Ed. 692. 
47- Okl.—^Rose v. Arnold, 82 P.2d 
293, 188 Okl. 286—Oorpns Juris oit- 
ed in State ex rel. Murray v. Bo- 
zarth. 29 P.2d 679, 681. 167 Okl. 
821. 

48. N.H.—Shannon v. Portsmouth, 
64 K.H. 188. 

46 C.J. p 982 note 29. 

49. Utah.—Sheriff of Salt Lake 
County V. Board of Corners of Salt 
Lake County, 268 P. 783, 71 Utah 
698. 

50. Pla.—State ex rel Hardie v. 
Coleman, 155 So. 129, 115 Pla. 119, 


92 AL.R. 988-—State ex rel. Hatton 
V. Joughin, 138 So. 39.2, 103 Pla. 
877, rehearing denied 146 So. 174, 
107 Fla. 860. 

Bl. Pla-—State ex rel. Hardie v. 
Coleman, 156 So. 129, 116 Pla. 119, 
92 AL.R. 988—State ex rel. Hatton 
V, Joughin, 138 So. 392, 103 Pla. 
877, rehearing denied 146 So. 174, 
107 Pla. 860. 

52. Pla.—State ex rel. Hardie v. 
Coleman, 165 So. 129, 116 Pla. 119, 
92 AL.R. 988. 

63. Pla.—'State ex rel. Hand v. Mc- 
Donaldi 18 So.2d 16, 164 Pla. 456— 
State ex rel. Hatton v. Joughin, 138 
So. 392, 103 Pla. 877, rehearing de¬ 
nied 146 So. 174, 107 Fla. 850—In 
re Advisory Opinion to Governor, 
68 So. 460, 69 Pla. 508. 

54. Mass.—Bois v. City of Pall Riv¬ 
er, 154 N.B. 270, 257 Mass. 471. 
N.T.—Lethbridge v. New York, 15 N. 
Y.S. 662, 69 N.Y.Super. 486, re¬ 
versed on other grounds 20 N.B. 
976, 133 N.Y. 232. 

Beduction of working hours of an 
employee in the classified civil serv¬ 
ice who is employed at an hourly 
rate of pay has been regarded as 
technically a suspension.—Goss v. 
Justice of Dlst. Ct of Holyoke, 18 
N.E.2d 646, 802 Mass. 148. 

<<Bemoval” distinguished 

(1) '^Suspension” means a tempo¬ 
rary interruption or cessation of’la¬ 
bor, while “removal” means a dis¬ 
charge; the act of removing from 
office, or putting an end to an em¬ 
ployment.—^Lethbridge v. New York, 
15 N.Y.S. 662, 69 N.Y.Super. 486, re¬ 
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versed on other grounds SO N.B. 976, 
133 N.Y. 232. 

(2) As used in a statute relating 
to civil service employees, it has 
been said that “the word ‘suspension' 

. . . means a temporary with¬ 
drawal or cessation from public work 
as distinguished from permanent 
severance from the service accom¬ 
plished by removal.”—^Bois v. City of 
Pall River, 164 N.B. 270, 267 Mass. 
471. 

The reJeotloiL of a probatioaer dur¬ 
ing the probationary period is not a 
suspension within the meaning of a 
constitutional provision giving Juris¬ 
diction with respect to a suspension 
to a particular board:—Stephenson v. 
Unemployment Reserves Commission 
of California, 92 P.2d 981, 34 CalApp. 
2d 19. 

56. Cal.—Stockton v. Department of 
Employment, 168 P.2d 741, 26 CaL 
2d 264. 

Conn.—^Turrill v. Brsklne, 64 A2d 
4f4, 134 Conn. 16. 

Ohio.—Hagerman v. City of Dayton, 
71 N.B.2d 1246, 147 Ohio St. 813, 
170 AL.R. 199—State ex rel. Town¬ 
send V. Beming, 19 N.E.2d 166, 135 
Ohio St. 31—State v. Witter, 148 
N.E. 656, 110 Ohio St. 216. 

Wls.—^McCann v. Personnel Board of 
Wls., 88 N.W.2d 480, 366 Wis. 821. 

68, Conn.—^Turrili v. Erskine, 64 A 
2d 494, 134 Conn. 16. 

Mass.—Branche v. City of Fitchburg, 
29 N.E.2d 181, 306 Mass. 618. 
Bight to economise 
In suspending an employee in the 
classified service, civil service laws 
cannot be ignored in the pursuit of 
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a condition precedent to the lawful exercise of a 
right of suspension.®^ The view has been taken 
that the power to suspend an officer or employee 
within the classified civil service is not included 
within the power to remove.®® The validity of a 
so-called veterans^ preference act with respect to 
the suspension of veterans or soldiers in public em¬ 
ployment has been recognized.®® The power of a 
public officer to suspend an unfit and vicious sub¬ 
ordinate subject to civil service regulations carries 
with it the correlative duty to exercise such power 
vigilantly.®® 

Generally, in the absence of constitutional or stat¬ 
utory authorization, it is not permissible to suspend 
such an officer or employee if charges have not 
been preferred against him.®l Some statutes au¬ 
thorize the suspension of an officer or employee 
within the classified service for a limited period 
pending the determination of charges against 
him,®2 and the body which tries charges against 
an employee may fix a period of suspension as a 
penalty for a charge found to be true.®® Under 
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some regulations an honorably discharged veteran 
is not entitled to protection against a suspension 
made because of lack of funds, where his name is 
placed on the preferred eligible list for assignment 
to duty as soon as funds may justify the employ¬ 
ment of more help.®^ 

Seniority emd preference. Under some statutes 
or civil service rules, suspension or layoff of civil 
service employees for reasons other than their ovm 
fault or delinquency, as for reasons of economy or 
lack of work, must be in inverse order of appoint¬ 
ment, the most recently employed being first sus¬ 
pended or laid off.®® Such a provision must be giv¬ 
en a reasonable construction so as to accomplish 
the purposes intended by the enactment of the civil 
service law.®® In determining seniority, generally 
the effective or controlling date is the date of the 
original permanent appointment,®^ not the date of 
a prior provisional or temporary appointment,®® and 
the service must not have been interrupted by cir¬ 
cumstances which constituted a definite break in 


economy.—Goss v. Justice of Dist, 
Ct of Holyoke, 18 K.B.2d 546. 802 
Mass. 148. 

£osa of zigkt to olijeot 
An employee In the classified civil 
service may by acQuiescence lose the 
right to object to an unlawful sus¬ 
pension.—^Branche v. City of Fitch¬ 
burg, 29 N.B.2d 181, 306 Mass. 613. 

67. M^s.—Peckham v. Fall River, 
149 N.E. 622, 2>53 Mass. <590. 

46 C.J. p 982 note 34. 

68. N.T.—Webber v. Tunney, 69 N. 
Y.S.2d 455, 186 Misc. 270—Haskins 
V. Warner, 46 N.T.S.2d 400. 

69. Mich.—Cremer v. Board of Road 
Comers of Alger County, 87 N.W.2d 
699, 325 Mich. 27. 

60. Cal.—Fernellus v. Pierce, 138 P. 
2d 12, 22 Cal.2d 226. 

61. N.Y.—Haskins v. Warner, 47 N. 
Y.S,2d 79,3. 

62. N.Y.—Aipplication of Linauist, 
81 N.Y.S.2d 12, 192 Misc. 906— 
Paris V. City of New York, 74 N.Y. 
SJ2d 584, 189 Misc. 446—Webber v. 
Tunney, 59 N.Y.S.2d 455, 186 Misc. 
270—Haskins v. Wamef, 46 N.Y. 
S.2d 400. 

63. Cal.—Wylie v. State Personnel 
Board of Cal., App., 209 P.2d 974. 

64. N.Y .—Tetty v. Kracke, 154 N.Y. 
S. 294. 

65. N.Y.—Koso V. Greene, 184 N.B. 

65, 260 N.Y. 491—Shepherd v. 

Greene, 274 N.Y.S. 211, 153 Misc. 
289^Bateman v. Fallen, 28 N.Y.S. 
2d 230. 

Seniority as between employees of 
same department 

It has been, held that the veterans 


bureau of a particular county was a 
division of the department of social 
welfare of such county for the pur¬ 
pose of determining seniority rights 
8Ls between persons suspended from 
their positions in the veterans bureau 
and other employers of the depart¬ 
ment.—Schottke V. Jeacock, 55 N.Y.S. 
2d 186, 269 App.Div. 242, affirmed 66 
N;B.2d 686. 296 N.Y. 812. 

Beduetlon of working hours 
Under a rule providing for sus¬ 
pension according to seniority in 
service, it is not permissible to re¬ 
duce the working hours of all em¬ 
ployees who are employed at an 
hourly rate of pay and thxis deprive 
an employee. who has seniority in 
service of the right not to be sus¬ 
pended until his juniors have ceased 
to be employed.—Goss v. Justice of 
Dist. Ct. of Holyoke, 18 N.B.2d 64'6, 
302 Mass. 148. 

Oreatioxi of new olasslftoatio& 

With respect to seniority rights in 
the matter of layoft, a new civil serv¬ 
ice classification cannot be created 
by giving a new title to a position 
which involves the same duties as 
the position previously known by an¬ 
other title, since such a change in¬ 
dicates bad faith in creating the new 
position.—State ex reL Thein v. City 
of Milwaukee, 281 N.W. 663, 229 Wls. 
12 . 

66. N.Y.^—Shepherd v. Greene, 274 
N.Y.S. 211, 163 Misc. 289. 

67. N.Y.—Koso V. Greene, 184 NJB. 
66, 260 N.Y. 491—Weiher v. Greene. 
2'69 N.Y.S. 297, 239 App.Div. 652— 
Shepherd v. Greene, 274 N.Y.8. 211, 
158 Misc. 289. 


I ''Original appointment” 

I (1) Within the meaning of the pro¬ 
vision in Question, an “original ap¬ 
pointment” is an appointment from 
an eligible list for a probationary 
term ripening at the end of such 
term into a permanent appointment. 
—Koso V. Greene, 184 N.B. 66, 66, 
260 N.Y. 491. 

(£) The term does not in<dude a 
prior provisional appointment which 
is permissible under some circum¬ 
stances where there is no eligible 
list.—Koso V. Greene, supra. 

(8) Nor does the term Include a 
prior temporary appointment made 
from an eligible list without regard 
to the appointee’s standing on such 
list which is permissible under some 
circumstances.—^Koso v. Greene, su¬ 
pra—Shepherd V. Greene, 274 N.Y.S. 
211, 216, 153 Misc. 289. 

XiLvaUd appointment 

Seniority rights with respect to 
layoff begin to run from the date on 
which the employee enters on duty 
\mder a valid appointment, rather 
than from an earlier date when he 
attempted to perform duties under 
an ineffective appointment which has 
been properly canceled.—Cutts v. 
Tinning, 184 P.2d 171, 81 OaJApp.ad 
428. 

68. N.Y.—Koso V. Greene, 184 N.R 
65, 260 N.Y. 491—Shepherd v. 

Greene, 274 N.Y.S. 211, 153 Misc. 
289. 

Bmergenoy appointment 
N.Y.—^Tilles v. Departm^t of La¬ 
bor of State of New York, 27 N. 
Y.S.2d 2, 176 Misc; 575. 
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the chain of continuous service.®^ As between em¬ 
ployees who were appointed on the same' day, sus¬ 
pension ordinarily must be in the inverse order on 
the eligible list for appointment*^0 Under some 
provisions of this type it is permissible, and es¬ 
sential to treat each grade of employment as a 
separate entity and to consider seniority among 
employees in that grade only,^! and there is au¬ 
thority for the view that the applicability of the 
seniority rule under the statute is limited to po¬ 
sitions, within a particular salary grade, which 
are alike in the character of the duties required of 
the employeesJ^ Under some provisions service in 
state employment and service in offices or positions 
in political subdivisions of the state are separate 
and distinct as affecting seniority under a provision 
for suspension in the inverse order of original ap¬ 
pointment in the service,73 and accordingly an em¬ 
ployee in an office or position in a political sub¬ 
division may not rely on his prior service in state 
employment for the purpose of the determination 


of his seniority;^^ but it is permissible to combine 
services in different departments of the same po¬ 
litical division in determining seniority rights.^3 

The preference afforded to war veterans by some 
statutes in the case of layoffs on reduction in the 
number of positions has been confined to veterans 
disabled in a specified war,^® and the scope of this 
preference may not be extended by implication^^ 

c. Grounds 

' While an officer whose term or tenure Is not fixed 
by law may be suspended without charges, a provision 
prescribing the grounds on which an officer may be sus¬ 
pended may not be extended to include other grounds. 

While the general rule has been announced that, 
unless the matter is controlled by statute, an officer 
whose term or tenure is not fixed by law may be 
suspended without charges,^3 a provision prescrib¬ 
ing the grounds oh which an officer may be sus¬ 
pended will be strictly construed,^® and may not be 


e9m N.T.-^Weiher v. Greene, 269 N. 
T.S. 297, 239 App.Dlv. 652. 

Aosrve of absence either with or 
without pay for a period of less than 
one year did not constitute such an 
Interruption of continuous service 
as affected or defeated seniority 
with respect to suspension,—Welher 
V. Greene, supra. 

Suspensioii for be-tween two and 
three ywea did not constitute such 
a separation from the service as 
would affect seniority of employee 
so suspended after he had been sub¬ 
sequently reinstated.—Schwartz v. 
Brandt, 24 N.Y.S.2d 886, 261 App. 
Div. 83. 

70. N.Y.—Skrocki v. Greene. 274 N. 
Y.S. 1, 243 App.Div. 226—Welher 
v. Greene, 269 N.Y.S. 297, 239 App. 
Div. 652—Sangrer v. Greene, 274 N, 
Y.S. 690. 163 Mlsc. 607, affirmed 
278 N.Y.S. 184, 243 App.Div. 836, 
reversed on other grrounds 198 N. 
22. 622, 269 N.Y. 33, reargrument 
denied 199 N.E. 697, 269 N.Y. 613. 

71. N.Y,—Schwartz v. Brandt, 24 N. 

Y.S,2d 885, 261 App.Div. 83— 

Skrocki V. Greene, 274 N.Y.S. 1, 
242 App,Div. 226—Smith v.. Greene, 
283 N.Y.S. 264, 150 Misc. 833, mod¬ 
ified on other grrounds 287 N.Y.S. 
963, 247 App.Div. 425—^Moss v. 
Greene, 274 N.Y.S. 447, 158 Misc. 
461. 

Where aa employee ha6 been pro. 
moted, on his application and with 
his consent, after taking a competi¬ 
tive deamination, and later it ap¬ 
pears that the position to which he 
has been promoted is no longer nec¬ 
essary, he may be suspended even 
though there are others in positions 
from one of which he has been pro¬ 


moted who are Junior to him in point 
of service.—Shepherd v. Greene, 274 
N.Y.S. 211, 168 Misc. 289. 

Smployees doing same type of work 
Where at a time when it was pei> 
missible to classify in different 
grades, on the basis of salaries re¬ 
ceived, employees doing the same 
type of work, one of such employees 
who was properly classified in a dif¬ 
ferent grade from another employee 
doing the same type of work might 
be suspended while such other was 
retained, notwithstanding the senior^ 
ity of the employee so suspended.— 
Schwartz v. Brandt, 24 N.Y.S.2d 885, 
261 App.Div. 83. 

Pact that employee’s servloe begraa. 
in a lower grrade did not affect such 
employee's right to claim seniority 
with respect to other employees in 
present grade.—Eagan v. Livoti, 28 
N.Y.S.2d 116, 262 App.DIv. 861, re¬ 
versed on other grounds 40 N.B.2d 
636. 287 N.Y. 464. 

72,. N.Y.—Brown v. Greene, 198 N. 
E. 626, 269 N.Y. 46, reargument 
denied 199 N.B. 697, 269 N.Y. 618 
—Sanger v. , Greene, 198 N.B. 622, 
209 N.Y. 83, reargument denied 199 
N.E. 697, 269 N.Y. 618—Schottke v. 
Jeacock, 66 N.Y.S.2d 186. 269 App. 
Div. 242, affirmed 66 N.E.2d 686, 
296 N.Y. 812—^Moss v. Greene, 274 
N.Y.S. 447, 153.1fisc. 461—Shep*- 
herd v. Greene. 274 N.Y.S. 211, 153 
Misc. 289. 

After demotioii. from a higher 
grade to a lower grade, the suspen- 
sion- of an employee so demoted 
while Junior employees hi such low¬ 
er grade were retained ffid not nec¬ 
essarily, violate: the seniority rights 
of the suspended employee in the ab¬ 
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sence of a showing that such em¬ 
ployee and the employees so re¬ 
tained had been occupying positions 
to which similar duties attached.— 
Brown v. Greene. 198 N.B. 626, 269 
N.Y. 45, reargrument denied 199 N.B. 
697, 269 N.Y. 613. 

73. N.Y.—Eagan v. Divoti, 40’ N.B. 
2d 635, 287 N.Y. 464. 

74. N.Y.—Eagran v. Livoti, supra. 

75. N.Y.—^Bacom v. Conway, 62 N. 
B.2d 66, 294 N.Y. 246. 

76. N.J.—Pondelick v, Passaic 
County, 168 A, 146, 111 N.J.Law 
187. 

77. N.J.—Pondelick v. Passaic 
County, supra. 

78. Utah.—Sheriff of Salt Lake 
County v. Board of Com'rs of Salt 
Lake County, 268 P. 783, 71 Utah 
698. 

79. S.C.—McDowell v. Burnett, 75 
S.B. 878, 92 S.C. 469. 

Absence in war sexvloe 
Unless there is involved in ab¬ 
sence with leave in war service un¬ 
der the paramount federal war pow¬ 
er some ground for suspension spec¬ 
ified in the above provision, the 
governor does not have power to 
suspend because of such absence, the 
power to suspend in such case not 
being conferred by another constitu¬ 
tional provision that no person shall 
hold any office of trust or profit 
without devoting his attention to 
the duties .of the office.—^In re Ad¬ 
visory Opinion to the Governor, 9 
So.2d 172, 161 Fla. 44, 140 A.L.B. 
1492. 

Ckmi3nis8io]i of f^Lony 
"Commission of a»y felony*' re¬ 
fers to, felony as distinguished from 
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extended to include other grounds.so Where rules, 
adopted under an authorizing statute, have pre¬ 
scribed certain acts as coming within the statute as 
to suspension, acts not prescribed must be clearly 
within the meaning of the statute to warrant the 
suspension of an officer,but a strained construc¬ 
tion will not be resorted to in order to defeat the 
obvious intent of the legislature.82 A constitutional 
provision authorizing the governor to suspend, on 
specified grounds, officers who are not liable to im¬ 
peachment authorizes suspension on any one or 
more of the grounds specified.^* A provision au¬ 
thorizing the governor to suspend an officer for the 
embezzlement of public funds applies to all officers 
except the govemor.^^ In some jurisdictions sus¬ 
pension becomes imperative pending the trial of a 
public officer for malfeasance or nonfeasance in of¬ 


fice.85 

Want of funds on the part of a public body may 
be a ground for reducing working forces by lay¬ 
offs, in order to prevent deficiencies in public 
funds,and the requirement of economy®'^ or lack 
of workSS may be proper ground for the suspension 
of employees in the classified civil service under 
some statutes; but the suspension of employees in 
the competitive service on the alleged abolishment 
of their positions, because of a pretended lack of 
funds or of w^ork, is improper, where the positions 
are actually continued and are filled by new incum- 
bents.^® 

The rule has been announced that a constitution¬ 
al or statutory provision authorizing the suspension 
of an officer for specified causes^® or on the ground 
of his indictment for a specified offense^l authoriz- 


mis(^6meaiior» and compreliends any 
crime punisliable by death or im¬ 
prisonment in state prison.—State 
ex rel. Hardie v. Coleman, 155 So. 
129. 132, 183, 1X6 Fla. 119, 92 A.L.R. 
988. 

DmiiTrenness 

‘TOrunkenness** refers to such use 
of splritous, vinous, or malt liquors 
as impairs or incapacitates officer in 
efficient discharge of his official du¬ 
ties.—State ex rdU Hardie v. Cole¬ 
man, supra. 

Xnoompetenoy 

(1) ‘*Incompetenc 3 ^* refers to any 

physical, moral or Intellectual qual¬ 
ity, lade of which incapacitates one 
to perform duties of his office.— 
State ex rel. Hardie v. Coleman, su¬ 
pra. I 

(2) It must be one arising from j 
some physical, moral, or intellectual i 
deficiency which causes his remain¬ 
ing in office to be a matter that is 
one of public notoriety and which 
might operate against the public 
welfare and good morals if he is per¬ 
mitted. to continue holding the office 
during the pendency of the suit, and 
it amoxmts to more than his not be¬ 
ing able to read and write,—State ex 
areh DeBellevue v. Ledoux, Iia.App., 
3 So.2d 188. 

JBEalfeasaiLoe 

^Malfeasance'* refers to evil con¬ 
duct or Illegal deed, doing- of that 
which one ought not to do, perform¬ 
ance of act . by officer in official ca¬ 
pacity that is wholly illegal and 
•wrongful, which he has no right to 
perform or wMch he has contracted 
not to do.—State ex reL Hardie v. 
•Coleman, 155 So. 129, 182, 115 Fla. 
119, 92 A.KR. 988. 

MisfeaBaaoe 

(1) 'Misfeasance" refers to per¬ 
formance by officer in his official ca¬ 
pacity of legal act in improper or 


illegal manner.—State ex rel. Hardie 
V. Coleman, supra. 

(2) In this sense it is distinguish¬ 
able from "nonfeasance" which re¬ 
fers to neglect or refusal, without 
sufficient excuse, to do that which 
was officer’s legal duty to do.—State 
ex rel. Hardie v. Coleman, supra. 
Hegleot of duty 

(1) "Neglect of duty" refers to 
neglect or failure of officer to do and 
perform some duty or duties im¬ 
posed by virtue of his office or re¬ 
quired by law.—State ex reL Hardie 
V. Coleman, supra. 

(2) An officer’s absence with leave 
in war service does not ipso facto 
constitute neglect of duty in office 
as groimd for suspension.—^In re 
Advisory Opinion to the Governor, 
9 So.2d 172, 151 Fla. 44, 140 A.I<.H. 
1492. 

80. Fla.—State ex rel. .Hardie v. 
Coleman, 155 So, 129, 115 Fla. 119, 

. 92 A.L.R. 988.. 

46 C.J. p 982 note 80. 

Acts of omissioiL 

Statute authorizing attorney gen¬ 
eral to institute action for suspen¬ 
sion of public officer applied only to 
acts of omission- and not acts of 
commission.—State v. Sheldon, 378 
P. 468, 185 OTsL 278, followed in 
State V. Butterfield, 276 P. 478, 186 
Old. 112. 

81. Ky.—Barney v. Ashland, 295 S. 
W. 998, 220 Ky. 657. 

82. Ark.-^ones v. State, 149 S.W. 
56, 104 Ark. 261, AnmCas.l914C 
802. 

83. Pla.-^Ih re Adylsory Opinion to 
the Governor, 9 So.2d 172, 151 Fla. 
44, 140 AI 4 .R. 1492. 

84. S.C.—McDowell v. Burnett, 75 
S.B. 873, 92 S.C. 469. 

85. Minn.—State ex reL Carlson v. 
Strunk, 18 N.W.2d 457, 219 Minn. 
529. 

237., 


86 . Ohio.—De Remer v. Board of 
Bducation of Akron City School 
Dist., 61 N.E.2d 308, 72 Ohio App. 
283. 

Reason for nile 

Public bodies dependent for their 
operation on taxes, in absence of 
laws to the contrary, must curtail 
their operations so as to keep expen¬ 
ditures within available funds.—^De 
Remer v. Board of Education of Ak¬ 
ron City School Dist., supra. 

87. Mass.—Goss v. Justice of Dist. 
Ct. of Holyoke, 18 N.B.2d 546, 802 
Mass. 148. 

88 . Change of dntieg 

With respect to suspension for 
lack of work, a change of duties of 
civil service employees does not nec¬ 
essarily amount to reclassification 
of tbe position.—Carter v. City of 
Los Angeles, 188 P.2d 465, 31 Oal.2d 
841. 

89. N.T.—Smith V. Greene, 287 N. 
T.S. 958, 247 App.Div. 425. 

Demotion 

The illegality of suspension was 
rebosmized where employees in a 
higher grade were demoted to fill the 
positions of. which suspended em¬ 
ployees had . been . incumbents.— 
Smith V. Greene, 283 N.T.S. 264, 166 
Misc. 833, modified on other grounds 
287 N.T.S. 953, 247 App.Div. 426. 

98. Fla,—In re Advisory Opinion to 
the Governor, 60 So. 837, 64 Fla. 
168. 

La.—S tate ex rel. DeBellevue' v. 
Ledoux, 8 So.2d 188. 

*‘Term of office,within meaning 
of rule, has reference to term fixed 
by law, and not to term named in 
commission or fixed by governor.— 
State ex reL Hardee v. Alleh, 172 So. 
222, 126 Fla. 878. 

81, Ark.-TrMontgomer 3 r. v. Nowell, 40 
S.W.2d 418, 183 Ark. 1116—Jacobs 
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es suspension based only on causes arising or of¬ 
fenses committed during his current term of office 
and not on those arising or committed prior to such 
term, but it has been held that such rule refers to 
completed acts and offenses known and condoned 
by election or appointment,and that it does not 
apply to matters arising from neglect of a continu¬ 
ing duty with which an officer is obligated to com¬ 
ply during his current term of office.^5 

d. Procedure and Determination 

(1) In general 

(2) Review 

(1) In General 

In the absence of constitutional or statutory re¬ 
quirement, a prJor notice to the officer Is not essential to 
a due exercise of the power to suspend; such a hearing 
as is required by constitutional and statutory provisions 
and rules of law Is essential. 

As a general rule the power to suspend may, in 
the absence of a constitutional or statutory provi¬ 
sion to the contrary, be exercised without prior no¬ 
tice to the person suspended,®^ at least where the 
term or tenure of the officer suspended is not fixed 
hy law;^5 but the view has been taken that, where 
the power to suspend an officer pending a proceed¬ 
ing to remove for cause is incident to the power to 
remove, the power to suspend should not be exer¬ 
cised without notice to the accused officer.^® A 
statute providing for a citation or order to the offi¬ 
cer to show cause why he should riot be suspended 
from office tintil the final determination of removal 
proceedings is mandatory,®'^ and the requirement is 
not satisfied by a citation to answer an accusation 
seeking his removal, notwithstanding the suspension 
is auxiliary to removal.^® A court has no jurisdic¬ 
tion to make a preliminary investigation looking to 
the suspension of an officer other than as limited 


and prescribed by the statute.^^ Generally the pow¬ 
er to suspend is discretionary in a high degree.^ 

Hearing, The general rule has been announced 
that, unless the matter is controlled by statute, an 
officer whose term or tenure is not fixed by law may 
be suspended without a hearing,^ and that an offi¬ 
cer may be suspended without a hearing pending an 
investigation of charges of misfeasance or malfea¬ 
sance against him,^ but the view has been taken 
that, where the power of a judge to suspend an offi¬ 
cer pending a proceeding to remove such officer for 
cause is incident to the power to remove, the power 
to suspend should not be exercised without giving to 
the officer an opportunity to be heard.** The power 
to suspend an officer which is conferred by the 
provisions of some constitutions includes the power 
to hear and decide,® but some provisions of this 
type do not give the officer the right to such a trial 
as would be afforded in a court of justice.® Under 
a statute requiring a full hearing before suspension 
pending a proceeding for ouster^ the words "full 
hearing^' mean only that ample opportunity be giv¬ 
en to both sides to make a showing fairly adequate 
to make manifest the propriety or impropriety of a 
suspension pending a final hearing on the question 
of ouster.7 The authority to suspend an officer in¬ 
definitely after an ex parte investigation and with¬ 
out granting a hearing to the suspended officer has 
been denied,® and an indefinite suspension by way 
of discipline, without a statutory hearing, is not 
permissible, for that would be the equivalent of a 
removal.® 

Order of suspension. An order of suspension 
made by an executive officer who is authorized to 
suspend for specified causes is sufficient if it states 
one or more of such causes and alleges facts suf¬ 
ficient to constitute a cause so stated,^® but a mere 


V. Parhaxa, S98 S.W, 488, 175 Ark. 

86 . 

92. Fla.—State ex rel. Hardee v. 
Alien, 172 So. 222, 126 Fla. 878. 

93. Fla.—State ex rel. Hardee v. 
Allen, supra. 

94b Fla.—State t. Johnson, 11 So. 

845, SO Fla. 433, 18 KBA. 410. 

46 aJ. P 988 note 37. 

Snspensloa, pending investigwtlQii of 
oharg-es 

Ariz.—Griffin v. Dentox^ 150 P.2d 96, 
61 Ariz. 454. 

95. Utah.—Sheriff of Salt Lake 
Counter V. Board of Com'rs of Salt 
Lake County, 268 P. 788, 71 Utah 
593. 

^ Okl.—Bose V. Arnold, 82 F.2d 
298, 181^ Okl..286« . 


97. H.M.-^tate v. Leahy, 281 P. 
197, 30 N.M. 221. 

93. K.M.—State V. Leahy, supra. 
99. N.M.—State v. Hedler, 142 P. 

876, 19 N.M. 252. 

46 C.J. p 982 note 86. 

I. Fla.—State ex rel. Hardle v. 
Coleman, 155 So; 129, 115 Fla. 119, 
92 A.L.B. 988—State ex rel. Hat¬ 
ton v. Joughin, 138 So. 392, 108 
Fla. 877, rehearing denied 145 So. 
174, 107 Fla. 850. 

Wis.—State V. Bose, 122 N.Wl 751, 
140 Wis. 860, 28 L.BJL,N.S., 194. 

8 . Utah.—SherilC of Salt LAke 

County V. Board of Com’rs of Salt 
Lake County, 268 P. 783, 71 Utah 
598. 

3. Ariz.—Griffin v. Denton, 150 P.2d 
96, 61 Ariz. 454. 
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4. Okl.—^Bose v. Arnold, 82 P.2d 
293, 183 Okl. 286. 

5. Fla.—State ex reL Hardie v. 

Coleman, 155 So. 129, 115 Fla. 119, 
92 A.L,B. 988—State ex rel. Hat¬ 
ton V. Joughin, 138 So. 392, 103 
Fla. 877, rehearing denied 145 So. 
174, 107 Fleu 850. 

6 ^ Fla—State ex rel, Hatton v. 

Joughin, supra 

7. Tenn.—State v. Hunt, 192 S.W. 
931, 137 Tenn. 243. 

8 i , S.C.—^Dacus v. Johnston, 185 S. 

is. 491, 180 3.C. 329. 

9* H.J.—Ynnderhach ▼. Hudson 

County Board of Taxation, 42 A. 
2 d 848, 183 N-.J.Law 126. 

10 . Fla—State ex reL Hardee . v. 
. Allen, 172 So. 222, 126 Fla 878— 
State ex rel. BCardie v, Coleman, 
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arbitrary or blank order of suspension whidi does 
not contain supporting allegations of fact is not 
suflScient, even though the order states one or more 
of the specified causes for suspension The sus¬ 
pension takes effect from the time that the order of 
suspension is issued and served.^^ 

Civil service employees. There must be due com¬ 
pliance with statutory provisions regulatii^ toe 
procedure with respect to toe layoff or suspension 
of civil service employees Some statutes require 
an appointing authority to give notice to an offiaal 
of toe civil service commission of the layoff of a 
classified civil service employee before the effective 
date of toe layofE.i* where a statute requires that 
charges looking to toe suspension of a classified 
officer or employee shall be filed by the appointing 
officer, toe civil service commission, in toe absence 
of due authorization, may not modify or enlarge 
such requirement,16 and, accordingly, may not au- 
toorize toe filing of such charges by a person other 
♦iian the appointing authority.!® Under some stat¬ 
utes an employee in toe classified civil service is 
entitled to noticei^ and a hearing!® before the ap¬ 
pointing authority,!® and such hearing 
form to the requirements of the statute. Some 
Statutes require that an employee shall be furnished 
with a copy of the order and the reasons therefor, 
and be given a reasonable time to make and file an 
explanation,®! and that toe order of layoff or sus¬ 


pension shall be filed with the civil service commis¬ 
sion;®® but the requirement of some statutes as to 
furnishing toe order and toe reasons therefor and 
giving a reasonable time to make and file an ex¬ 
planation does not apply to a suspmsion pursuant 
to another statutory provision, for disciplinary ^- 
poses, for a period not greater than that specified 
in the statute.^^ 

(2) Review 

As a general rule a court may not review or 
a determination ae to the 

Is made In due exercise of a "“^Hater- 

er to suspend, but a court may Inquire lnt<^ and «ter 
mine the sufficiency of, the Jurisdictional facts on which 
a suspension Is rested. 

Since the power to suspend is discretionary, a 
determination as to suspension is not subject to re¬ 
view or correction by the court either in the case 
of a suspension made in the exercise of a legal pow¬ 
er to suspend24 or of a decision not to exercise su^ 


power.®® A court may, however, inquire into toe 
jurisdictional facts on which an executive officer 
rests a suspension®® and may make a determina¬ 
tion as to toe sufficienqr of such facts.®^ 

Civil service regulations. Some statutes author¬ 
ize a review by an administrative board of the sus¬ 
pension by toe appointing authority of an employee 
in the classified civil service.®® Under some stat¬ 
utes toe remedy is, in toe first instance, to present 


156 So. 129, 115 Fl^ 119, 92 A.L 1 .B. 
988. 

Sufficiency of alleffwtlons 

(1). Allegation of fact contained 
-in executive order of the governor 
suspending officer need not he as 
definite and specific as allegations of 
information or indictment in crim¬ 
inal prosecution,—State ex rel, Har- 
.dee V. Allen, 172 So. 222, 126 Pla. 
878—State ex rel. Hardie v, Cole¬ 
man. 165 So. 129. 115 Fla. 119, 92 A. 
-L.K. 988. . 

(2) Executive order of governor 
suspending officer, being reviewable 
'^y senate, if containing allegations 
bearing some reasonable relation to 
.charge made against officer, will be 
Adjudged sufficient.—State ex rel. 
Hardee v. Allen, 172 So. 222, 126 Fla. 
878 —State ex reL Hardie v. Coleman, 
166 So. 129, 115 Fla. 119, 92 A.L.II. 
988. 

11. Fla.—State ex rel. Hardie v. 

Coleman, supra. 

JA Minn.—State v. Peterson. 62 N. 
W. 656, 50 Minn. 289. 

13. Ohio.—State v. Witter, 148 N.E 
666, no Ohio St. 216. 

3 . 4 , Mich.—Wolski V. Michigan Un 
employment Compensation Com* 


mission, 28 N.W.2d 883, 815 Mich.' 
181. 

15. Wls.—State ex rel. Baranowski 
V, Koszewski, 29 N.W.2d 764, 251 
Wis. 883. 

16. Wis.—State ex rel. Baranowski 
V. Koszewski, suprsu 

17. Mass.—Goss v. Justice of Dist. 
Ct. of Holyoke, 18 N.B.2d 646, 802 
Mass. 148. 

18. Mass.—Goss v. Justice of Dist. 
Ct. of Holyoke, supra. 

19. Mass.—Henderson v. Mayor of 
Medford, 70 N.B.2d 712, 320 Mass. 
663. 

90. Mass.—Henderson v. Mayor of 
Medford, supra. 

31. Ohio.—State v. Witter, 143 N.E. 
666, no Ohio St. 216. 


99. Ohio.—State v. Witter, supra. 

23 , Ohia—State ex rel. Kobinson v. 
Allman, 17 N.B.2d 921, 134 Ohio. St. 
602. 

94. Pla.—State ex rel. Hand v. Mc¬ 
Donald, 18 So.2d 16, 164 Fla. 456 

_State ex rel. Hardee v. Allen, 

172 So. 222, 126 Fla. 878—State 
ex reL Hardie v. Coleman, 166 So. 
129, 115 Fla. 119, 92 A.L 1 .II. 988— 
State ex reL Hatton v, Joughin, 


188 So. 392, 103 Fla. 877, rehearing 
denied 146 So. 174, 107 Fla. 860. 

—Corpus Juris dted in Daniel v. 
Citizens & Southern Nat. Bank, 
186 S.B. 696, 705, 182 Ga. 884. 

46 C.J. p 988 note 43. 

Snffioleaoy of evldeuos not review- 
able.—State ex rel. Hardee v. Allen, 
172 So. 222, 126 Fla. 878—State ex 
rel. Hardie v. Coleman, 165 So. 129, 
116 Fla. 119, 92 A.Li.R. 988. 

25 , okl. —State v. Brownlee, 222 P. 

282, 96 Okl. 260. _ 

'^is.—State V. Rose, 122 N.W. 751, 
140 Wis. 860, 28 Li.R.A.,N.S., 194, 

26. Fla.—State ex rel. Hand v. Mc¬ 
Donald, 18 So.2d 16, 154 Fla. 456 

_State ex rel. Hhrdee v. Allen, 172 

So. 222, 126 Fla. 878—State ex rel. 
Hardie v. Coleman, 166 So. ,129, 
116 Fla. 119, 92 A.L.R. 988—State 
ex rel. Hatton v. Joughin, 138 So. 
892, 108 Fla. 877, rehearing denied 
146 So. 174, 107 Fla. 860. 


97. Fla.—State ex rel. Hardie v. 
Coleman. 165 So. 129, 116 Fla. 119, 
92 A.D.R. 988. 

28 . Conn.—TurriU v. Brskine, 54 A. 

2d 494, 184 Conn. 16. 

Ga«—Vickery v. Foster, 89 S.B.2d 90, 
74 GaApp. 167, reversed on other 
grounds 42 S.B.2d 117, 202 Ga. 66, 
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the matter to the civil service commission,^9 and 
a court may review the determination of the com- 
mission.50 A due hearing before the appointing 
authority with respect to the suspension of a classi¬ 
fied employee is essential before the suspended em¬ 
ployee is entitled to a hearing before a member of 
the civil service or before a person designated by 
the chairman of such commission,®^ or to a sub¬ 
sequent review by the courts of the determination 
of such commission.®® On review of the civil serv¬ 
ice commission’s dismissal of an employee’s appeal 
from a layoff, the employee has the burden to show 
facts sufficient to justify action by such commission 
favorable to the employee.®® The reviewing ad¬ 
ministrative board may be authorized to adjudge 
the suspension of a classified employee invalid, on 
finding that the appointing authority acted improp¬ 
erly in making the suspension,®^ but the board may 
not modify the action of the appointing authority 
by directing a greater or lesser period of suspen¬ 
sion.®^ Under some statutes the decision of the 
reviewing board, if it acts within the power con¬ 
ferred on it, is final and conclusive®® and is not 
subject to review by the courts.®*^ It has been held, 
however, that a statutory provision that an appeal 
may be taken to the civil service commission in case 
of a suspension and that the decision of the com- 
.mission shall be final and conclusive and not sub¬ 
ject, to review by any court does not limit the right 
of a court to review directly a proceeding in which 
suspension was imposed as a penalty where such 
proceeding is void and of no effect.®® 

e. Operation and Effect 

A suspension dose not destroy the riflht to office and 
does not necessarily create a vacancy. 


A suspension from office does not destroy, but 
merely suspends, the acquired right to the office.®® 
Suspension does not remove the officer from of¬ 
fice,^0 and does not necessarily create a vacancy 
it merely prevents the officer, for the time being, 
from performing the functions of his office.^® 
Generally a suspension from office will not make 
the one suspended ineligible for a succeeding term 
of the same office,^® but does make him ineligible 
for the remainder of the same term until his rein¬ 
statement or the withdrawal of the charges.^^ If 
a public office is vacant because of incumbent’s sus¬ 
pension, it becomes, as to the suspended person, for 
the time being, as though it did not exist, and, as 
to the public, the person appointed to fill the vacan¬ 
cy is the sole incumbent of the office.^® 

The ineffectiveness of the suspension by the gov¬ 
ernor, by reason of the nonconcurrence by the state 
senate in such suspension, of an officer, who has 
held over after the expiration of his term of office 
until the qualification of his successor, becomes im¬ 
material where a successor has been duly appointed 
and commissioned.^® 

§ 59. Removal or Demotion 

a. In general 

b. Power and authority to remove 
a. In denoral 

**R6nfioval from ofHco^' has bssn dsfinsd as a ds- 
privation of office by the act of a competent superior 
officer acting within the scope of his authority. The 
Incumbent of an' office should not be deprived of It ac¬ 
cept In accordance with the law of the land. 

“Removal from office” has been defined as a 
deprivation of office by the act of a competent su- 


conformed to 42 S.B.2d 461f 76 Ga,. 
App. 121. 

Kasroff 

Under statute, board had power to 
determine whether layoff was im¬ 
proper.—Stockton V. Department of 
Employment, 153 P.2d 741, 25 CaL2d 
264. 

29. Mich.—Wolski v. Michigan Un¬ 
employment Compensation Com¬ 
mission, 23 N.W.2d 383, 315 Mich. 
181. ’ ' • 

SO. Mich.—WolsW v. Michigan Un¬ 
employment Compensation Com¬ 
mission, supra. 

81. Mass.—Henderson v. Mayor of 
Medford, 7Q N.E.2d 712, 320 Mass. 
663. , , 

38. Mass.—Henderson v. Mayor of 
Medford, supra. _ 

8d. N.J.-^Naples y. Civil Service 
Commission of New Jersey, 174 A. 


647, 118 N.J.La;w 426, followed in 
McCrosson v. Civil Service Com¬ 
mission of New Jersey, 174 A. 648, 
118 N.J.Law 406. 

34. Conn.—^Turrill v. Brsklne, 64 A. 
2d 494, 134 Conn. 16. 

35. Conn.—^Turrlll v. Ersklne, su¬ 
pra. 

38. Conn.—^Turrill v. Brsklne, su- 

pra. . , 

37. Conn.—^Turrill v. Brsklne, su- 
pra. 

88. N.Y.—Kreppein v. Downs, 72 N. 
T.S.2d 160, 272 App.Div. 462. 

39. Ohio.—State v. Helnmiller, 88 
Ohio St. 101. 

.46 C.J. p 983 note 45. 

Right to- compensation during sus¬ 
pension from office see iiifra § 86. 

40. Minn.—State ex rel. Carlson v. 
Strunfci 18‘ N.W.2d 467, 219 Minn. 
629—State ex rel. Clapp v. Peter¬ 
son, 62 N.W. 666, 60 Minn. 239. 
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41. Minn.—State ex rel. Carlson v. 
Strunk, 18 N.W.2d 467, 219 Minn. 
629. 

48. Minn.—State ex rel. Carlson v. 
Strunk, supra—State ex rel. Clapp 
V. Peterson, 62 N.W. 656, 60 Minn. 
289. 

43. Fla.—^In re Advisory Opinion to 
the Governor, 12 So. 114, 81 Fla. 
1, 18 L..R.A 694. 

44. Minn.—State v. Dart, 69 NW. 
190, 67 Minn. 261. 

4&i Ark.—Gray v. Independence 

County, 266 S.W. 466, 166 Ark. 602. 
Ga.—OorpiLS Juris q.uoted in Parker- 
son V. Hart, 38 S.E.2d 397, 400, 200 
Ga. 660—Corpus Juris quoted in 
Daniel v. Citizens and Southern 
Nat. Bank, 186 S.B. 696, 705, 182 
Ga. 384. 

46. Fla.—State ex rel. Davis v. Col¬ 
lins, 134 So. 695*101 Fla. 871. 
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perior officer acting within the scope of his author¬ 
ity.^^ Removal is a complete and final deprivation 
of official tenure,^® and an incumbent officer’s right 
to his office terminates with the order for his dis¬ 
charge when the order results from an adherence 
to statutory procedure required for his dismissal;^® 
but it has been held that to deprive a public officer 
of the privilege of exercising any of the duties im¬ 
posed on him by the legislature is equivalent to re¬ 
moval, even though such deprivation may be tem¬ 
porary.®® An officer is not "removed” when his 
term of office expires.®^ 

"Removal” from office is a broader term than 
"discharge or dismissal,” and includes demotion in 
office by assigning the employee to a lower position 
in the same service at a lower rate of compensa¬ 
tion.®® Where an office or position is legally abol¬ 
ished, and the incumbent is not retained or trans¬ 
ferred, it is generally held that this constitutes a 
removal,®® but it has also been held that there is a 
fundamental distinction between the "abolition" of 
an unnecessary position, as discussed supra § 10, 
and the "discharge” of a faithful employee in vio¬ 
lation of his statutory rights, and discharge cannot 


§ 59 

be concealed or protected by the pretense that it 
was in the exercise of the right to abolish, the posi¬ 
tion.®^ In order to be removed from office, the 
officer must not only have qualified but must be 
acting,®® and a proceeding for the removal of an 
officer cannot be maintained after accused has 
ceased to hold his office.®® So, also, if ^ office 
is vacant, no proceedings under a removal statute 
are proper or necessary.®’^ 

The incumbent of an office should not be deprived 
of it except in accordance with the law of the 
Jand.®® If the organic law of the government enti¬ 
ty is silent as to the mode of procedure,®® or the 
legislature makes no provision for the manner of 
removal,®® the officer must be deposed, as provided 
for by the fundamental law; and the substantial 
principles of the common law as to proceedings af¬ 
fecting private rights must be observed.®^ Since 
the right to hold office is not a vested right, the leg¬ 
islature may, within the limits imposed by the con¬ 
stitution,®2 provide methods by which the incum¬ 
bents of office may be removed from office before 
the expiration of their terms,®® and any person ac¬ 
cepting office does so subject to conditions placed 


47- Mich.—Attorney General ex rel. 
O'Hara v. Montsromery, 267 N,W. 
650, 275 Mich. 504. 

Suspension of public officers distin¬ 
guished see supra $ 

Other definitioiL 

“Removal from office” may he de¬ 
fined as the act of a person or body, 
having lawful authority thereto, in 
depriving one of an office to which 
he was appointed or elected.—^Black 
L..D.—54 C.J. p 110 note 26. 

48, S.C.—McDowell v. Burnett, 75 
S.E. 873, 92 S.C. 469. 

Wls.—State V. La Crosse Police, etc., 
Com’rs, 150 Kf.W, 493, 896, 159 
Wis. 29S. 

48, Cal:—^Redding v. City of L»os 
Angeles, 185 P.2d 430, 81 CalApp. 
2d 888, certiorari denied 68 S-Ct. 
1338, 834 U.S. 825, 92 L.Ed. 1754, 

, rehearing denied 68 S.Ct. 1511, 334 
' “XT.S. 854; 92 L.Ed. 1776. 

A ‘*vaoaaoy»» does not occur until 
the officer is removed following trial 
oris occasioned'by some other'event. 
—State ex rel. Carlson v. Strunk, 18 
Nr.W.2d 467, 219 Minn: 529. 

BO. Pa..—^In re CarbondaJe Regist^- 
tion Com'rs, Pa.., 62 Diet. & Co. 
161, 49 Lack.Jur. 133. 

SL Md.—Hecht V. Crook, 40 A.2d 
673, 184 Md: 271. 

52, La.—State ex reL McNeal v. 
Avoyelles Parish School Board, 7 
So.2d 166, 199 Lai 859. 

58. Md.-T*Hecht. v. - Crook, . 40 A.2d 
673,. 184 Md. 271. . . . i . 

67 C.J.S.—16 


54. Cal.—Rexstrew v. City of Hunt¬ 
ington Park, 128 P.2d 28, 20 Cal.2d 
630. 

55. Cal.—People ex rel. Bagshaw v. 
Thompson, 130 P.2d 237, 65 Cal. 
App.2d 147. 

56. CaL—^People ex rel. Bagshaw v.* 
Thompson, supra. 

57. Mich.—Attorney General ex rel. 
O’Hara v. Montgomery, 267 N.W. 
550, 275 Mich. 504. 

58. Me.—State v. McLellan, 102 A. 
778, 117 Me. 73. 

46 C.J. p 983 note 49. 

59. D.C.—Kalbfus v. Slddons, 42 
App.D.C. 810. 

60. PSm—^I n re Georges Tp. School 
Directors. 183 A 223, 286 Pa. 129. 

61. D.C.—Kalbfus v. Slddons, 42 
APP.D.C. 810. 

62. Pa.—Commonwealth ex . rel. 

. Houlahen v. Flynn, 84. A.2d 69, 848 
P€L 101—Commonwealth ex rel. v. 

- Green, 80 PaDist. & Co. 860. 

46 C.X p ^83 note 64. 

FxiXpQse 

The power of the legislature to 
truncate the incumbency. of an offi¬ 
cer whp has , been appointed for a 
fixed term depends on the purpose 
for which the Incumbency was trun¬ 
cated.'—State ex . rel. Hammond v., 
Maxfield, 132 P.2d 660, 103 Utah 1. 

I Statutory and ooiutitutloiLai offices 
. The eonstitutional check and .safe-. 
guards wtthi respect to removals; 
i from*, office apply to statutory as 
i well. as -to constitutional offices^— 
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State ex rel. Green v. Collison, 197 
A 836, 9 W.W.Harr.,Del., 245, re¬ 
versed on other grounds Collison v. 
State ex rel. Green, 2 A 2d 97, 9 W.W* 
Harr.,DeU 460, 119 AL.R. 1422. 

ILooal oULcers 

Constitutional provision requiring 
statutory provision for removal of 
other than local or legislative offi¬ 
cers does not prohibit legislature 
from providing for removal of local 
officers.—^Donnelly v. Roosevelt, 259 
N.T.S. 366, 144 Misc. 626. 
Coustitutdonai limitations held 
transgressed 

Mont—State ex rel. Ryan v. Norby, 
165 P.2d 302, 118-Mont. 283. 

63w Del.—Collison v. State ex rel^ 
Green, 2 A2d 97, 9 W.W.Harr. 460, 
119 AL.R. 1422. 

Minn.—State ex rel. City of St. Paul. 
. V. Oehler, 16 N.W.2d 766, 21$ Minn. 
290. .. 

Mont.—State ex rel. Bonner v. Dis¬ 
trict Court of First Judicial Dlst. 

. in and for Lewis and Clark Coun¬ 
ty, 206, P;2d 166. 

B.C.-^State, ex reL Williamson • v. 
Wannamaker, 48 S.E.2d 601, 213 
S.C, 1. .. 

.46 C.J. P 984 note . 55—35 C-J. p 184 
note 51. 

.Delegation of authority : to remove 
see. infra subdivision b. qf this sec- 
■ :,tion. 

Heoessity of expressed powers 
The removal of officers, appointed 
-for fixed terms can be exercised „only 
by virtue of expressed powers by. an 
admlnist^tive officer, oi* tribunal or 
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in the law creating the position, including any pro¬ 
vision relative to removal®^ 

Where the constitution prescribes a mode for re¬ 
moving officers, such mode usually is exclusive,®® 
whether the officer was appointed under the con¬ 
stitution or under legislative authority,®® and the 
legislature may not authorize a removal in another 
mode;®*^ but such a constitutional provision must 
]be read in connection with other constitutional pro¬ 
visions including the provision that all officers 
whose selection is not provided for in the constitu- 
tigu shall be elected or appointed as may be directed 
by law,®® and no violation thereof results from the 
abolition of an office itself, or the removal of the 
incumbent as an incident to a bona fide reorganiza- 
Jipn of a governmental agency.®® While it has 
jbeen held that a constitutional provision for the im¬ 
peachment of certain public officers and their re¬ 


moval from office precludes the legislature from 
providing for the removal of such officers by other 
means,it has also been held that such a constitu¬ 
tional provision does not constitute, either directly 
or by implication, an exclusive remedy having the 
effect of prohibiting the legislature from devising 
supplemental methods of removal.^i 

Ordinarily, the legislature caimot provide for the 
removal of officers protected by the constitution,72 
but, even where the constitution creates an office, if 
it makes no provision for the method of removal of 
its incumbent, the legislature may act in the public 
interest73 and may establish any rational means of 
removal from such office for any just cause.74 
Statutes providing for the removal of officers are 
generally held to be penal in their nature, and 
should be strictly construed,^® so that nothing can 


judicial court of competent Jurisdic¬ 
tion.—pary v. CJouhcil of City of 
Bingrhan^ton, 88 N.Y.S.2d 255, 266 
App.35iv. $3, reversed on other 
grounds 49 N.B3.2d 6. 290 N.T. 247. 
fGanezM ox special statute 

G^ene^al st^itutes relatlngr to re¬ 
moval frongi office of several classes 
,of officers spoclfled therein servinsr 
jterais Qf office which are definitely 
(de^e^d ^ l^w are Inapplicable, 
where the;re is fecial or particular 
.statute d,e^lng with removal of par- 
.ticular offi,cer^ whpse tenure of office 
is indefinite measured by pleas¬ 

ure of appoihjting- power.—State ex 
rel, Mindce v. Sartorius, 95 S.W.2d 
878, 231 MpApp. .807- 
pifioer hoUUnsr appointive status 
*tory office nmy pQ removed with or 
.without cau.se,' yjrith or without trial, 
or otherwise,. as statute 
provijdinjf for removal may pre- 

pcribe.^-T^o)l;ui8op y. LfafCoon, 77 S. 
yr.2d 345^ 257 ]^. 166. 
jpdi CaL—^Reardpn y. Paly City, 168 
P.2d 462, 71 ,Gal.App.2d 769. 
jB5. DeL — State e:^ rel. Green v. Col- 
lison, A. 836, 9 W.W.Harr. 246, 
jreversed on other grounds Collison 

V. State rel. Green, 2 A.2d 97, 9 

W. W.Harr, 460, |.19 A.L.R. 1422. 
|Lia.—Kemp y. Stanley, 16 So.2d 1, 

204 La. 110—^In re Meraux, 12 So. 
2d 798, 202 La. 786-^In re Jones, 
12 So.2d 795, 202 La. 729-^tate v. 
Gravolet, 128 So. Ill, 168 La. 648. 
Pa.—Suermann v. Hafiley, 193 A. 
645, 827 Pa. 190—Commonwealth 
ex reL Kelley y. 193 A. 684, 

827 Pa. 181r-rSnyder’s Case, 162 A. 
88, 801 276, 76 A.I^.11. '666. 

WIs.—State y. Kohler, 228 N.W. 896, 
200 ■W’is. 618, 69 A.?J.I^ 848. 
he rem^ed 

Under constitution providing that 
appointed officers ‘may" be removed 
ths pleasure o^ jbhe powej: by 


! which they shall have been appoint¬ 
ed, appointed officers can be re¬ 
moved only in accordance with that 
provision.—Commonwealth ex rel. 
Kelley v. McBride, 196 A. 80, 829 Pa. 
41. 

Officers Inolnded 

"All officers," "appointed officers," 
"all officers elected by people," and 
"public officers," as used in constitu¬ 
tional provisions concerning removal 
from office, include officers of state, 
county, or municipality.—^Bmiey v. 
McNair, 176 A. 10, 317 Pa. 278. 

66. Pa.—Suermann v. Hadley, 198 
A. 646, 327 Pa. 190. 

67. Iia.—State v. Wilts, 11 LaAnn. 

. 489. 

Ohio.—Efinslea v. Council of City of 
Lakewood, 27 Ohio N.P.,N.S., 185. 
Pa.—Commonwealth ex rel. Kelley v. 
Clark, 193 A. 634, 827 Pa. 181— 
Commonwealth ex rel. Smilie v. 
McBlwee, 198 A. 628, 327 Pa. 148. 
'Tex.— Corpus Juris quoted iu Doren- 
field V. State, 78 S.W.2d 88, 87, 123 
Tex. 467. 

Utah.—State ex rel. Hammond v. 

Maxfield, 182 P.2d 660, 103 Utah 1. 
46 C.J. p 984 note 66. 

Statutes hieUl invalid 
La.—State v. Baggott, 88 So.2d 623, 
212 La. 795. 

Neb.—^Laverty v, Cochran, 271 N. 

W. 354, 132 Neb. 118. 

Va.—^Fugate v. Weston, 157 S.B. 786, 
156 Va. 107. 

sa Pa.—Weiss v. Ziegler, 198 A. 
642, 327 Pa. 100, 112 A.L.R. 102. 

69. Pa.—Kotch V. Middle Coal Field 
Poor Dist., 197 A. 884, 829 Pa. 890. 
mtent 

Under constitutional provisions 
for removal of appointive officers by 
appointing power, on reorganization 
or change in governmental agencies 
by statutes retaining part of old 
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legislation, old employees continue 
in office unless changes created by 
new system are of such nature in 
substantive parts as to uphold In¬ 
tent to abolish existing offices.— 
Suermann v. Hadley, 198 A. 646, 327 
Pa. 190. 

Ohauges whloh substaaitially affect 
form of office render valid enact¬ 
ments resulting in change of person¬ 
nel of officers.—^Haggard v. Gallian, 
8 S.W.2d 364, 167 Tenn. 269. 

7a Neb.—^Laverty v. Cochran, 271 
N.W. 364, 182 Neb. 118. 

Kemoval by impeachment see infra 
S 68. 

71. Arlz.—State ex rel. De Concini 
V. Sullivan, 188 P.2d 692, 66 Ariz. 
848. 

7a. Wls.-l^tate v. Frear, 181 N.W. 
882, 146 Wis. 291, 84 L.R.A.,N.S.. 
480. 

46 C.J. p 984 note 67. 

73. Mass.—^Attorney General v. 
Tufts, 181 N.EI. 673, 132 N.H. 822, 
239 Mass. 468, 17 A.L.R. 274—In 
re Opinion of Justices, 104 NJB. 
847, 216 Mass. 605. 

74- Mass.—Attorney General v. 
Tufts, 131 N.B3. 673, 132 N.H. 822, 
239 Mass. 458, 17 A.L.H. 274. 

73. Iowa.—State v. Naumann, 289 
N.W. 93, 218 Iowa 418, 81 A.L.R. 
488. 

N.T.—Sausbler v. Wheeler, 299 N.T. 

S. 466, 252 APP.D1V. 267. 

Ohio.—In re Diehl, 189 N.H. 865, 47 
Ohio App. 17, affirmed McMillen v. 
Diehl, 190 N.m 567, 128 Ohio St. 
212 . 

Pa.—Corpus Juris cited iu In re 
Fahey, 26 A.2d 158, 161, 844 Pa. 
267. 

45 C.J. p 984 note 60. 

Power uot implied 
The grant of power of removal 
from elective office must be strictly 
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be added thereto by inference or intendment. 
The fact that the power to appoint to a particular 
office is changed does not by implication work the 
removal of the incumbent of the office.^^ 

b. Power and Authority to Remove 

(1) In general 

(2) As incident to power of appointment 
(1) In General 

The power to remove a public officer Is an Incident 
of the sovereign power resting with the people, and such 
power may be executive, Judicial, or legislative, dependent 
on the manner in which the people have given or be¬ 
stowed the power. In the absence of constitutional re¬ 
strictions, the legislature may delegate the power to re¬ 
move to a board or another officer. 

The power to remove a public officer is an inci¬ 
dent of the sovereign power,78 and has been held 
to be indispensable in obtaining the administration 
of public affairs for the greatest public good;78 
but such power should be exercised with caution.^® 
Generally, whoever undertakes to remove an offi¬ 


cer must show authority therefor.^i The power of 
removal, in England, at common law, was resident 
in the ldng.82 In United States it rests with 
the peopleSS* and may be executive,^4 or Judicial,^® 
or legislative,^® dependent on the manner in which 
the people in the specific instance have given or be¬ 
stowed the power.®7 Direct power to remove may 
be conferred on the legislature,®® or it may be con¬ 
ferred on the people in the form of the power of 
recall, as discussed infra % 69. In the absence of 
constitutional restrictions, the power of removal 
may be exercised indirectly by the legislature by 
declaring when a vacancy exists, as discussed su¬ 
pra § 49, or by delegating the power to remove to 
a board or another officer,®® such as the governor;®® 
but such board or officer may not delegate its pow¬ 
er to another.®^ 

The governor generally has no inherent power to 
remove public officials from office, however, and the 
power must be conferred by the constitution or the 
statutes.®® In the case of the president of the Unit- 


construed, and such power will not 
be implied if it does not expressly 
appear from the grant.—State ex rel. 
La Crosse v. AveriU, Tex.Civ.App., 
110 S.W.2d 1178, error refused. 

76. Iowa.—State v. Naumann, 239 
K.W. 98, 218 Iowa 418, 81 A.L.R. 
483. 

77. N.T.-^New York v. Valley Coal 
Co.. 218 N.Y.S. 884, 126 Misc. 823. 

7a Mo.—State, on Inf. of McKit- 
trick V. Williams. 144 S.W.2d 98, 
846 Mo. 1008. 

Pnhlio ooxporatloiui 
■ Power to remove officer is inci¬ 
dental to all corporations, public as 
Well as private.—^Vlsor v. Waters, 
182 A. 241, 820 Pa. 406. 

70. Mo.—State on Inf. of McKit- 
trlck V. Williams, 144 S.W.2d 98, 
846 Mo. 1003. 

80. Ind.—^Bateman v. State, 14 N.H. 
2d 1007, 214 Ind. 138. 

81. Mo.—State ex rel. Brokaw. v. 
Board of Education of City of St. 
Louis, App., 171 S.W.2d 76. 

Pa.—^In re Newton Tp. Auditor, 
Quar.Sess., 40 Mun.L.R. 109. 

82. N.D.—State v. Frazier, 182 N. 
W. 645, 47 N.D. 314. 

83. N.D.—State v. Frazier, supra. 

84. Mass.—^In re Opinion of the 
Justices, 14 N.B.2d 466, 800 Mass. 
596, 118 A.L.R. 106. 

N.D.—State v. Frazier,. 182 N.W. 645, 
47 N.D. 814. 

Proceedings of executive or adminis¬ 
trative officers or bodies fop re¬ 
moval see infra | 66. 

Removal held not a "judicial act” 
N.Y.—^People v. Conway, 69 N.Y.S. 
887, 59 App.Div. 829—People v. 


Ham, 69 N.Y.S. 288, 69 App.Div. 
814. 

88. N.D.—State v. Frazier, 182 N. 
W. 646, 47 N.D. 314. 

S.C.—State V. Ballentlne, 160 S.E. 

46, 162 S.C. 365, 66 A.L.R. 674. 
Removal by Judicial proceedings see 
infra 5 67. 

86. N.D,—State v. Frazier, 182 N. 
W. 645, 47 N.D. 314. 

Member or officer of body 
The power to remove a member or 
officer of a lejgrlslative body is a ‘‘leg¬ 
islative power.”—^Laverty v. Straub, 
184 P.2d 208, 110 Colo. 311. 

87. N.D.—State v. Frazier, 182 N. 
W. 546, 47 N.D. 814. 

sa Minn.—State ex rel. City of St. 
Paul V. Oehler, 16 N.W.2d 766, 218 
Minn. 290. 

Impeachment see infra § 68. 

89. Minn.—State ex rel. City of St. 
Paul V. Oehler, supra. 

N.J.—Vanderbach v. Hudson County 
Board of Taxation, 42 A.2d 848, 
183 N.J.Law 126. 

Yt,—^McFeeters v. Parker, 80 A.2d 
800, 113 Yt. 189. 

46 C.J. P 984 note 72. 

The dvU servlee commiskloh, un¬ 
der some provisions, has exclusive 
Jurisdiction finally to determine 
when, under vj»t circumstances, 
and for what causes those in such 
service may be removed therefrom. 
—State Civil Service Commission v. 
Hajaett,.201 P.2d 616, 119 Colo. 178. 
Bias pr pzejudloe • 

An executive officer or an admin¬ 
istrative board on whom alone the 
power of removal has been eonierred^ 
is not prevented by reason of bias or 
prejudice from removing anyone 
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whose conduct has merited sever¬ 
ance from public service.—Mayor of 
City of Everett v. Superior Court, 
Mass., 86 N.E.2d 214. 

90. XJ.S.—Wetzel v. McNutt, D.C. 
Ind., 4 F.Supp. 283. 

Del.—Collison v. State ex rel. Green, 
2 A.2d 97. 9 W.WHarr. 460, 119 
A.L.R. 1422. 

S.C.—State V. Pridmore, 161 S.B. 

340, 163 S.C. 97. 

Judicial tribunal 

Legislature, In providing for re¬ 
moval of officer by governor, may 
create governor a Judicial tribunal, 
and provide for appeal from, his de¬ 
cision.—State V. Ballentine, 150 S.E/ 
46, 162 S.a 866, 66 A.L.R. 674. 
Eltatnte hdd not repealed, 

Colo.—People ex rel. Wade v. Down- 
en, 108 P.2d 224, 106 Colo. 657. 

91. Wis.—State v. Benson, 247 N. 
W. 460, 211 Wis. 47. 

Beoommendatlon of superior 
Provision in civil service commis¬ 
sion's order suspending officer for 
reconsideration when suspension ex¬ 
pired. unless superior of officer rec¬ 
ommended reinstatement, was held 
I void because delegating commis¬ 
sion's power of dismissal; hence, 
commission's dismissal of officer 
thereunder was nullity.—State v. 
Benson, supra. 

92. Ark.—Bruce v. Matlock, 111 S. 
W. 990, 86 Ark. 665. 

46 C.J. p 984 note 73. 

Ocvexuor, during sessions of sen- 
«tei can oifly recommend permanent 
removal.—State ex rel. Hatton - v. 
Joughin, 138 So. 892, 108 Fla„ 877, 
rehearing denied 146 So. 174, 107 
Fla. 850.. 
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ed States, on the otter hand, it has been held that, 
by reason of the construction placed by congress 
on the constitution, the president is to be regarded 
as possessing the power to remove an officer ap¬ 
pointed by him and confirmed by the senate, who by 
law has a fixed term,^^ and a similar rule has been 
announced as to the powers of the governor under 
some state constitutions.^^ The power to discharge 
an employee pertains to the office and not to the 
person of the administrative official in charge of 
-^e department in which the employee was em- 
ployed.^5 

Correlative duty, A public official’s power to dis¬ 
charge a subordinate may carry with it the correl¬ 
ative duty to exercise such power vigilantly where 
the circumstances warrant action,and, where the 
official fails to exercise the required vigilance in 
performing his duty to discharge a subordinate for 
proper caiuse, his negligence in this respect may 
leave him answerable in damages to persons suffer¬ 


ing loss proximately resulting from such negli¬ 
gence.®*^ 

(2) As Incident to Power of Appointment 

The power of appointment generally carries with It, 
as an Incident, the power to remove, but such power of 
removal may be Impliedly or expressly restricted by 
constitutional or statutory provisions. 

As a general rule, in the absence of any limiting 
provision of constitution or statute, the power of 
appointment carries with it, as an incident, the pow¬ 
er to remove,®® where no definite term of office is 
fixed by law;®® and this implied power to remove 
cannot be contracted away so as to bind the ap¬ 
pointing bodies to retain an officer for a definite 
fixed period.^ So, the person having the power of 
appointment may remove officers or employees ap¬ 
pointed by his predecessor.® The power of removal 
is not, however, a necessary and inherent inci¬ 
dent of the power of appointment,® and such pow¬ 
er of removal may be impliedly or expressly re¬ 
stricted by constitutional or statutory provisions.^ 


-93. tJ.S.—Parsons v. U. S., Ct.Cl., 
17 S.Ct. 8S0. 167 TJ.S. 824, 42 L.EId. 
185. 

4*6 C.J. P 386 note 74. 

M Md.—Harman y. Harwood, 58 
Md. 1. 

N.M.—State v. Sancliez, 255 P. 1077, 
82 N.M. 266. 

96. Wis.—State ex rel. Nelson t. 
Henry, 266 N.W, 227, 221 Wls. 127. 

•ga. Cal.—^Pemellus y. Pierce, 138 P. 
2d 12, 22 Cal.2d 226. 

97. Cal.—^Pemellus. v. Pierce, supra. 

98. . Ala.—Jefferson County v. 
O’Gara, 196 So. 267, 29 AlaApp. 
281, certiorari dismissed 196 So. 
277, 239 Ala. 8. 

CJal.~Parsons v. Los Angeles Coun¬ 
ty, 99 P.2d 1079, 87 Cal.App.2d 666. 
T).C—Levy 'v. Woods, 171 P.2d 145, 
84 U.SA.pp.I>,C. 138—Levine v. 
Parley, 107 P.2d 186. 70 App.D.C 
. 881, certiorari denied 60 S.Ct. 377, 
308 n.S. 622, 84 L.Ed. 519. 

Hy,—^Buechele v. Petty, 96 S.W.2d 
. lOio, 265 Ky. 321. 

Xa.-^-Oorpiuii CFtixla oitod in Garnier 
V. Louisiana -Milk Commission, 8 
So.2d 611, 614, 290 La. 694—Ooiptts 
Jails cited in Potts v. Morehouse 
Parish School Board,. 160 So. 290, 
177 La. 1103, 91 A.L.IL 1093—Cor¬ 
pus Juris cited in Poole v. La Salle 
Parish School Board. APP., 183 So. 
182, 188. 

-Mich.—^Armstrong v. M<5l>onald, 292 
KW. 688, 294 Mich. 143. 

3Co.—Oorptis Jails gnoted in State 
ex rel. Brokaw v. Bodrd of Educa¬ 
tion of City- of St. Louis, App., 
171 S.W.2d 76; 79. 

JM[ont.-*-State ex reL Nagle y. Sulli¬ 


van. 40 P.2d 996, 98 Mont. 426, 99 

A. L.R. 321. 

N.J.—Gallena v. Scott, 64 A.2d 481, 
186 N.J.Law 70. 

N.T.—Sharkey v. Thurston, 196 N. 

B. 766, 268 N.Y. 123—Cary v. 

Council of City of Binghamton, 38 
N.T.S.2d 266. 265 App.Div. 88, re¬ 
versed on other grounds 49 N.B.2d 
6, 290 N.T, 247—Toll V. Helbihg. 
9 N.T.S.2d 876, 256 App.Div. 44, 
motion granted, 60 N.B.2d 384, 294 
N.T. 663—Stewsurt v. Roberts, 16 
N.T.S.2d 686, 172 Mlsc. 997. 

N.C.—Kinsland v, Mackey, 8 S.B.2d 
698,.217 N.O. 608. 

Or.—<ioipTLS Juris cited in Morris v. 
Parks, 28 P.2d 216, 216, 145 Or. 
481. 

Pa.—^Myers v. Hartnett, 88 A.2d 612, 
163 Pa.Super. 228—Wolfe v. Bur¬ 
leigh, 12 Pa.I>ist. & Co. 14, 26 Luz. 
Leg.Reg. 6, 20 Mun.L.R. 27—^BUn- 
kle y. Borough of Kingston, Com. 
PI., 34 Luz.Leg.Reg. 162. 

Utah.—Sheriff of Salt Lake County 
V, Board of Com'rt of Salt Lake 
County, 268 P. 788, 71 Utak 693. 

46 CJ. p 986 note 76. 

Xn absence of civil servloe lam, 
head of administrative office empow¬ 
ered to employ subordinates is as a 
rule permitted to discharge them.' 
Cal.—^Ih re Keeley, 97 p;2d 468, 36 
Cal.App.2d 264. 

Mich.—^Arinstrong v. MoLonald, 292 
: N.W. 688, 294 Mich. 148. 

Minn.—State ex rel. Verbon v. Coim- 
ty of St. Louis, 12 N.W.2d 193, 
216 Minn, 140. 

99. La.—Gkimier r. Louisiana Milk 
Commission, 8 So.2d *611, 200 La. 

. 694. 


Mass.—Adle v. Mayor of Holyoke, 21 
N.B.2d 377, 803 Mass. 296. 

Mo.—Cook V. St. Prancois County, 

162 S.W.2d 262, 349 Mo. 484. 

Tex.—^Neeper v. Stewart, Civ.App., 
66 S.W.2d 812, error refused. 

1. La.—Gamier v. Louisiana Milk 
Commission, 8 So.2d 611, 200 La. 
694—^Potts T.- Morehouse Parish 
School Botrd, 160 So. 290, 177 La. 
1103, 91 A.L.R. 1093. 

N.C.—Kinsland v. Mackey, 8 S.B.2a 
698, 217 N.C. 608. 

Or.— ^rpuB JUEis dted in Morris v. 
Parks, 28 P.2d 216, 216, 145 Or. 
481. 

W.Va.—Barbor v, Mercer County Ct., 
101 S.B. 721, 85 W.Va. 369.. 

2. N.J,—^Murphy v. Board of Chosr 
en Freeholders of Bergen County, 

163 A. 656, 110 N.J.Law 9. 

3. Ky.—Johnson v. Laffoon, 77 S. 
W.2d 345, 267 Ky. 156. 

Mass.—Adie v. Mayor of Holyoke, 
21 N.B.2d 377, 803 Mass. 296. 

4. Ala.—^Jefferson County y. 

O’Gkura, 196 So. 267, 29 Ala.App. 
281, certiorari dismissed 196 So. 
.277, 289 Ala. 8. 

Mass.—^Davis v. School Committee of 
. Somerville, 30 N.B.2d 401, 807 

Mass. 354. 

Mo.— Corpus Juris guoted in State 
ex rel. Brokaw v. Board of Educa¬ 
tion of City of St Louis, App., 171 
'S.W.2d 75, 79. 

5. C.—State ex rel. Williamson v. 
Wannamaker, 4*8 S.E.2d 601, 213 
S.C. 1. 

46 C.J. p 986 note 77. 

Teim declared by law 
Under constitutional provision au¬ 
thorizing terms of officers to be de- 
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Further, it has been held that the general rule is 
applicable only where the power to appoint is a 
continuing one.^ The power to direct an officer in 
the execution of his office does not include the pow- | 
er arbitrarily to remove him from office by the ap¬ 
pointment of another to perform the duties of the 
office.® 

Office for definite term or during good behavior. 
The general rule that the power of appointment car¬ 
ries with it the power of removal ordinarily does ! 
not apply when a definite term is attached to an of- i 
fice by law,7 or where it is provided that the officer i 
shall hold during good behavior.® It has been held 
that the fact that an officer*^s term is fixed by law 
merely restricts the right of removal at the pleasure . 
of the appointing authority, and necessitates the 
establishment of cause,® and that the appointing 
power may be vested with authority to remove an 
officer holding office during good behavior, on as¬ 
certainment of facts demonstrating a breach of 
condition but it has also been held that the ap¬ 
pointing power has no right to remove an officer in 
the absence of constitutional or statutory authority 
granted to it, where the term of office is fixed by 
law for a definite period, whether or not cause for 
removal exists.!^ 

Constitutional provision for removal at pleasure^ 


Where the constitution provides that appointive of¬ 
ficers may be removed at the pleasure of the power 
by which they shall have been appointed, the powei 
of removal ordinarily is restricted to the appointing 
authority,and an attempt by the legislature to re¬ 
move incumbents of office without abolition of the 
office would be abortive.^® So, also, the removal of 
officers by the governor is not justified by this con¬ 
stitutional provision unless the officers were the 
governors appointees.!^ 

§ 60. - Grounds 

a. In general 

b. What constitutes cause for removal 

generally 

c. Offenses during prior term or in an¬ 

other office 

d. Particular causes 

a. In General 

Removal of an otflcer may be had only for cause 
where It is so provided by the constitution or statutes, 
and generally, where the power of removal Is limited to 
specific causes, the removing authority may not remove 
for any cause not so specified, in the absence of provl* 
sions to the contrary, officers appointed for a definite 
term, or to hold during good behavior, are removable 
for cause only, but officers not holding under a'term 
fixed by law ordinarily are removable at the pleasure of 
the appointing power without cause. 


clared by law when such terms are 
not provided for In the constitution, 
and providing that, if not so de¬ 
clared. such officer shall hold his 
position during the pleasure of the 
appointing authority, etc., the only 
way in which the power of removal 
of the appointing authority can be 
Umited. is by fixing the duration of 
time of office and then providing the 
mode, by which the officer may be 
removed during the term.—Watson 
V. Common Council of City of 
Marysville, Cal.App., 140 P.2d 874. 
Stestxiotioii not shown 

(1) In general.—State ex reL 
Hockwell V. State Board of Educa¬ 
tion, 6 N.W.2d 261, 218 Minn. 184, 143 
A.L.R. 608. 

(2) Provision giving the. civil 
aervice commission power to dis¬ 
charge an inefficient employee inde¬ 
pendent of the appointing officer 
does not purport or intend to. deprive 
an appointing officer of his right to 
•discharge if he determines that an 
employee is inefficient.—^Parsons v. 
Los Angeles County, 99 P.2d 1079, 37 
<!al.App.2d 666. 

^ N.T.—Bergen v. Powell, 94 N.T. 

591. 

•6.. Nr.H. —Attorney General v. 

Brooks, 113 A. 216, 80 N.H. 70. 
fT. Mo.—Corpus Juxls guoted In 


State ex rel. Bro&aw v. Board of 
Education of City of St, Louis, 
App., 171 S.W.2d 76, 79. 

Mont.—State ex rel. Bonner v. Dis¬ 
trict Court of First Judicial Dist. 
in and for Lewis and Clark Coun¬ 
ty, 206 P.2d 166. 

Tenn.—Corpus Juris cited in Brock 
V. Foree, 76 S.W.2d 814, 316, 168 
Tenn. 129. 

Tex.—Corpus Juris dted in Doren- 
field V. State, 78 S.W.2d 83, 87. 
123 Tex 467, 

46 ax P 986 note 78. 

8. Mo.—Corpus Juris quoted lu 
State ex rel. Brokaw v. Boaxd of 
Education of City of St Louis, 
App., 171 S.W.2d 76, 79. 

Tex—Corpus juris dted in Doren- 
fleld V, State, 73 aW.2d 83, 87, 
123 Tex, 467. 

46 C^J. p 985 note 79. 

9. S.C,—State ex ret. Williamson v. 

Wannamaker, 48 SJB3.2d 601, 213 
S.C, 1. . : . 

The only effect of fixing appointive 
officer's tenure by statute on power 
to remove him is to prevent appoint¬ 
ing power from removing him arbi¬ 
trarily and authorize such removal 
only for cause and after due notice 
and hearing.—State ex reL' Kockwell 
V. State Board of Education, 6 N.W. 
2d 251, 213 Minn. 184, 143 A.L.R. 603. 
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10. N.X—Vanderbach v. Hudson 
County Board of Taxation, 42 A.2d 
848, 133 N.J.Law 126. 

11. Mass.—Adle v. Mayor of Holy¬ 
oke, 21 N.E.2d 377, 303 Mass. 295. 

12. Pa.—Commonwealth ex rel. 
Smith V. Clark, 200 A. 41, 331 Pa. 
405. 

The pnr 3 ?ose of constitutional pro¬ 
vision was to allow officials to dis¬ 
miss at pleasure the subordinates 
whom they had appointed, and thus 
be able to have under them at all 
times persons who would carry out 
their policies and directions loyally 
and efficiently.—Commonwealth ex 
rel. Kelley v. Sheridan, 200 A 102, 
331 Pa. 4115. 

Single power 

The constitutional provision con¬ 
templates a single power to fill the 
office, although the power msLy be 
exercised by two or more agents or 
appointers, contributing joiptiy or 
severally to the ultimate resul'tr— 
Commonwealth ex. rel. Kelley v. 
Sheridan, 200 A. 102,^ 881 Pa.. .416.’ 

19. Pa—Suermann.v. Hadley, 193 A. 
-645, 327 Pa 190—Commonwealth v; 
Green, 30 PaDist. & Co. 850. 

14. Pa—<Jommonwealth ex rel 
Smith V. Clark, 20Q A. 41, 381 Pa 
405. 
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It is sometimes provided by the constitution or 
statutes that removal shall be had for ''cause” or 
"only for cause,but where the statute is silent 
as to whether "cause^^ is required as a condition 
of removal of an officer, the question depends on the 
intent of the legislature to be gathered from pro¬ 
visions of the statute dealing with removal and all 
other related statutes which may throw light on the 
subject^® It is generally held that, in the absence 
of provisions to the contrary, officers appointed for 
a definite term,i7 or to hold during good behavior, 
are removable only for "cause,” even though it is 
not so provided by statute. So, it has been held 
that the right to hold an office during a fixed term 
unless removed for cause can be overcome only by 
an unequivocal grant of power to remove at pleas¬ 
ure,^® but it has also been held that the fixity of 
an officer's term may only be a circumstance indi¬ 
cating the legislative intent to destroy the power of 
removal at pleasure and may be overthrown by 
other clear indicia of intention as well as by defi¬ 
nite language.®® 


Since the power of appointment generally car¬ 
ries with it, as an incident, the power to remove, 
as discussed supra § 59, it is generally the rule that, 
unless restricted by positive provisions of the law,®i 
the appointing power may remove at its pleasure 
and without cause, officers not holding under a term 
fixed by law,2® although it has also been held,, ap¬ 
parently without qualification, that, under the com¬ 
mon law, an officer could be removed only for 
cause.®®* The legislature may within constitutional 
limitations expressly authorize the removal of ap¬ 
pointive statutory officers without cause.®^ 

Particular causes for removal are frequently pro¬ 
vided for by the constitutions or statutes,®® and, as 
a general rule, where the power of removal is lim¬ 
ited to specific causes, the removing , authority may 
not remove for any cause not so specified.®® It has 
been held, however, that a. statute which provides 
that an officer may be removed for a certain cause 
does not limit the power of removal of an officer 
not appointed for a fixed term to the cause indi¬ 
cated, where the power to remove such an officer is 


15. Ala.—state ex rel. McIntyre v. 
McSa<^em» 166 So. 8*6, 231 Ala. 
609. 

Ky.—^Rosser v, Oty of Bnssellville, 
208 S.W.2d 822, 306 Ky. 462. 
Grounds under civil service laws see 
infra S 62. 

Grounds under veterans* preference 
acts see infra § 63. 

OldceM de facto 

Where statute makes no distinction 
between officers de facto and officers 
de jure, its protection extends to 
bbth classes of officers.—Shibla v. 
Township Committee of Wall Tp., 
Monmouth County, 66 A.2d T34, 136 
N*.XL.aw 606, affirmed 61 A.2d 242, 187 
N.J.Liaw 692. 

16. Utah.—Taylor v. Gunderson, 154 
P.2d 653, 107 Utah 487. 

Power of srovemor 
Whether the grovernor has the pow¬ 
er summarily to remove the incum¬ 
bent of an office depends on whether 
the act creating the office makes 
such Incumbent removable at the will 
of the grovernor or for cause.—State 
ex reL Hammond v. Maxdeld, 132 P. 
2d 660, 103 Utah 1. 

Paotors to be considered 

(1) In determining: whether a 
cause is required as condition of re¬ 
moval ot officer where statute is si¬ 
lent on ^e subject, whether the term 
is definite or indefinite, and whether 
appointee is to hold during good be¬ 
havior, are factors to be considered. 
—^Taylor v. Gunderson, 164 P.2d 668, 
107 Utah 487—State ex rel. Ham¬ 
mond V. Maxfleld, 132 P.2d 660, 103' 
Utah 1. 

(2^ In absence of an express pro¬ 
vision to the effect that removal of 


officer may be only for cause, fact 
that the power of appointment and 
power of removal are both vested 
in same authority is some indication 
that removal may be without cause. 
—Taylor v. Gunderson, supra. 

17. Fla.—Glendinning v. Curry, 14 
So.2d 794, 168 Fla. 398. 

Mont,—State ex rel. Bonner v. Dis¬ 
trict Court of First Judicial Dist. 
in and for Lewis and Clark County, 
206 P.2d 166—State ex rel. Nagle 
V. Sullivan, 40 P.2d 996, 98 Mont. 
425, 99 A.L.R. 821. 

N.J.—Tonkin v. Ken worthy, 170 A. 

233, 112 N.J,Law 274. 

46 C.J. p 986 note 89. 

18. Cal.—^Decker v. Board of Health 
Com*rs of City of Los Angeles, 44 
P.2d 636, 6 Cal.App.2d 384. 

lia—Glendinning v. Curry, 14 So.2d 
794, 163 Fla. 398. 

46 C.J. p 986 note 90. 

19. S.C.—State ex rel. Williamson v. 
Wannamaker, 48 'S.E.-2d 601, 21'3 S. 
C. 1. 

60. S.C.—State ex rel. Williamson v. 
Wannamaker, supra. 

81. Pa.—Visor v. Waters, 182 A. 241, 
320 Pa. 40$. 

46 C.J. p 986 note 91. 

28. Cal.—^Decker v. Board of Health 
Com’rs of City of Los Angeles, 44 
P.2d 636, 6 Cal.App.2d i3S4. 

Mo.—Copk V. St. Francis County, 162 
S.W.2d.2i52, 849 Mo. 484. 

Mont.—S.tate ex ret. Bonner v. Dis¬ 
trict Court of First Judicial Dist. 
in and for Lewis and Clark Coun¬ 
ty, 20:6 P.2d 166—State ex rel. Na¬ 
gle .v. Sullivan, 40 P.2d'996. 98 
Mont. 426, 99 A;L.R. 321, 
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N.J.—^Tonkin v, Kenworthy, 170 A. 

238, 1152 N.J.Law 274. 

N.D.—State ex rel. Johnson v. Myers, 
19 N.W.2d 746, 74 N.D. 678. 

Pa.—Commonwealth ex rel. Wilson 

V. Berry, Com.Pl., 11 Fay.L.J. 160, 
40 Mun.L.11. 166—Commonwealth 
ex rel. Brady v. Greco, Com.Pl., 
48 Lack.Jur. 77, 38 Mun.L.R. 129. 

S.C.—State ex rel. Williamson v. 
Wannamaker, 48 S.E.2d 601, 213 S. 
C. 1. 

Utah.—Sheriff of Salt Lake County v. 
Board of Com’rs of Salt Lake 
County, 268 P. 783, 71 Utah 593. 

46 C.J. p 985 note 76. 

83. Fla.—^Bryon v. Landis, 142 So. 
660, 106 Fla. 19. 

84. Ky.—^Johnson v. Laffoon, 77 S. 

W. 2d 846, 267 Ky. 166. 

TioUsitTides of legislative action 

Office created by statute is wholly 
within control of legislature and is 
taken in full view of all vicissitudes 
of legislative action, Including re¬ 
moval for such cause €is legrislature 
may deem sufficient.—State ex rel. 
Nagle V. Sullivan, 40 P.2d 995, 98 
Mont 426. 99 A.L.R. 321. 

25. Mo.—State on Inf. of McKlttrick 
V. Williams, 144 S.Wi2d 98, 846 Mo. 
1003. 

Okl.—State ex rel. Murray v. Bo- 
zarth, 29 P.2d 679, 167 Okl. 821. 

26. Ohio.—State ex ret Daly v. City 
of Toledo, 60 N.E.2d 838, 142 Ohio 
St 128. 

Okl.^tate ex rel. Murray y. Bo- 
zarth, 29 P.2d 679, 167 OkL 321. 

46 O.J. p 985 note 87. 
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an incident to the power to appoint,and that the 
power to remove an officer can be limited by the 
legislature only by fixing the duration of time of 
the office and then providing the mode, if deemed 
necessary, by which the officer may be removed 
during the term.28 

Where the causes for removal are specified in the 
constitution, the legislature ordinarily may not add 
to them,29 but such constitutional provisions are 
liberally construed in favor of the legislature’s pow- 
er,3® and may sometimes be considered as requir¬ 
ing the legislature to provide for removal of officers 
for certain causes and as not precluding the legis¬ 
lature from providing for removal for causes other 
than those specified.^! Where the constitution is 
silent as to the causes for removal, such causes may 
be fixed by the legislature.82 

Constitutional provision for removal at pleasure. 
Where the constitution provides that appointive of- 
-ficers may be removed at the pleasure of the power 
by which they shall have been appointed, they are 
rremovable at the will of the appointing power,3 8 
notwithstanding the legislature has fixed a definite 
:term of service,8^ and such a provision supersedes 
any prior legislation limiting the power to remove 
appointed officers for cause only.8 5 Such a con¬ 
stitutional provision applies not only to officers des¬ 
ignated by the governor, but to those permitted by 


§ 60 

the legislature to ih^e the appointment,* whether 
the employment is by the state, county, or munici- 
pality.88 This provision, however, is subject to the 
limitation that the legislature in creating an office 
may attach conditions, express or implied, to the 
tenure of the incumbent,87 including a provision 
that such officers should not be subjected to removal 
at pleasure,88 or that the term of office should be 
determinable only by judicial proceedings, on other 
contingencies than the mere passage of time.88 So, 
where the legislature, for its own convenience, has 
established an administrative department, with the 
right of the governor to nominate officers, subject 
to its approval, but reserving the right to itself to 
remove, the executive cannot remove such officers, 
at his own pleasure, under a constitutional provision 
for removal at pleasure.^® 

Prospective or retrospective. Where a new 
ground of removal is provided for, or there is no 
express declaration which would apply to past of¬ 
fenses, it will be held to be prospective in effect, and 
not retrospective.^^ 

b. What Oonstltates Cause for Bemoval G^er- 
ally 

^'Cause” which Is sufficient or necessary to authorize 
a removal from office means legal cause, that Is, reasons 
which the law and sound public policy recognize as suffi¬ 
cient warrant for removal and not merely a cause which 


rSO. Mont.—State ex rel. Bonner v. 
District Court of First Jud.lcial 
Dist. In and for Lewis and Clark 
County, 206 P.2d 166. 

:S8L Cal.—Sponogle v. Cumow, 69 P. 
265, li8*6 CaL 680. 

I’Mont.—State ex rel. Bonner v. Dis¬ 
trict Court of First Judicial Dist. 
In and for Lewis and Clark Coun¬ 
ty, 206 P.2d 166. 

i29. Ala.—State ex reL Chambers v. 

Bates, 171 So. 870, 233 Ala. 251. 

.' Del.—Corpus Jtirls cited in State v. 
Collison, 197 A- 886, 850, 9 W.W. 
Harr. 245, reversed on other 
grounds 2 A.2d 97, 9 W.W.Harr. 
460. 

:‘Ky.—^Lowe v. Commonwealth, 8 Mete. 
287. 

■".Mo.—State, on Inf. of McKittrick, v. 
Williams, 144 S.W.2d 98, 846 Mo. 
1003. 

46 C.J. p 986 note 94. 

* 30. Ind.—^McComas v. Krug, 81 Ind. 

327, 42 Am.K. 186. 

' 46 C.J. p'*986 note 95. 

r 81. Mo.—State, on Inf. of McKit¬ 
trick, V. WilUams, 144 S.W.2d 9.8, 
846 Mo. 1003. 

r 32. Ala.—Ex ^parte Wiley, 64 Ala. 
226. 

rMo.—State v. ;ahepp$ir<i» -91 S.W. 477, 
192 Mo. AW. 


33. Pa.—Commonwealth ex rel. 

Houlahen v. Flynn, 84 A.2d 69, 
848 Pa. 101—Commonwealth ex rel. 
Smilie V. McElwee, 19i8 A 628, 327 
Pa. 148—^In re Kailroad Police, 18 
Pa^Dist. & Co. 666. 
tTntrammeled rlfiht 
Under constitutional provision per¬ 
mitting removal of appointed officers, 
other than judges of courts of rec¬ 
ord and superintendent of public in¬ 
struction, at pleasure of appointing 
power, appointing bodies are endow¬ 
ed with the untrammeled right to 
dismiss at will, without need of spec¬ 
ifying any reason for such action.— 
Kraus v. City of Philadelphia, 10 A 
2d 898, 337 Pa. 80. 

Term not fixed by oonstitntion 
Power to remove officer at will 
when duration of, office is not pro¬ 
vided for by constitution cannot be 
limited by legislature, since consti¬ 
tution provides that such office shall 
be held during pleasure of authority 
making appointment—^Klink v. State 
ex rel. Budd, 194 N.B. 862, 207 Ind. 
628, 99 AL.R. 817. 

Manner of selection 

The fact that procedure of Civil 
Service Act was complied with in 
selecting public officer for position 
cannot make him an employee not 
within terms of constitutional provi- j 

247 


Sion if the position is actually a 

public office.—Saar v. Hanlon, 60 A 

2d 432, 168 Pa.Super. 143. 

34. Pa.—Howells v. Morris, <25 Pa. 
Dist 946,-44 Pa.Co. 189. 

46 C.J. p 986 note 88. 

35. Pa.—^Kraus v. City Of Philadel¬ 
phia, 10 A2d 393, 837 Pa. 30. 

38. Pa.—^In re G-eorges Tp. School 
Directors, 138 A 223, 286 Pa. 129. 

37. Pa.—Commonwealth ex rel. Hou¬ 
lahen V. Flynn, 34 A2d 69, 348 Pa. 
101—Malone v. Hayden, 197 A 844, 
829 Pa. 213—Weiss v. Ziegler, 198 
A 642, 827 Pa. 100, 112 AL.R. 102 
—Commonwealth v. Green, 30 Pa, 
Dist & Co. 860. 

38. Pa.—Weiss v. Ziegler, 198 A 
642, 327 Pa. 100, 112 AL.R. 102. 

39. Peu—Commonwealth ex rel. HoU- 
lahen v. Flynn, 84 A2d 69, 348 Pa. 
101 — Weiss V. Zeigler, 198 A 642, 
827 Pa. 100, 11.2 AL.R. 102—In re 
Supervisors of Milford Township, 
Somerset County, 139 A 628« 291 
Pa. 46—Commonwealth ex reL Bra« 
dy V. Greco, Com.Pl„ 48 LackJTnr. 
77, 88 Mun.L.R. 129. 

40. Pa.—^In re Georges Tp. School 
Directors, 188 A 228, 286 Pa. 129. 

41. Ky.—Holliday v. Fields, 275 a 
W. 642, 210 Ky. 179. 

46 C.J. p 986 note 97. 
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thft appointing power In the exercise of discretion may 
deem sufficient. 

Cause”, which is sufficient or necessary under 
the rules discussed supra subdivision a of this sec¬ 
tion to authorize a removal from office means legal 
cause.'^ While it has been held that, where the 
statute is silent as to what constitutes ‘‘cause” for 
removal, the right to determine the question is in 
the tribunal having jurisdiction of the particular 
officer or employee,'*^ ordinarily, “for cause” means 
for reasons which the law and sound public policy 
recognize as sufficient warrant for removal,^^ and 
not merely a cause which the appointing power in 
the exercise of discretion may deem sufficient 
The cause must be one which specially relates to 
and affects the administration of the office, and 
must be restricted to something of a substantial 
nature directly affecting the rights and interests of 
the public.^® An officer should not be removed 
from office on trivial or inconsequential matters, 
or for mere technical violations of statute or official 


duty^® without wrongful intention.^^ The entire 
record of the employee sought to be discharged, in¬ 
cluding that prior to the time the administrative of¬ 
ficial took office, is reviewable in determining 
whether just cause exists for the discharge of the 
employee.50 The fact that a test of a public offi¬ 
cer’s integrity was instigated by his superior does 
not excuse the officer’s violation of rules or pre¬ 
clude his removal therefor.51 

a Offenses daring Prior Term or in Another 
Office 

Offenses committed, or acta done, during a previous 
term of office or whiie serving in another office are gen¬ 
erally held not to furnish cause for removaiw 

Offenses committed, or acts done, during a previ¬ 
ous term are generally held not to furnish cause for 
removal,®^ and this is especially true where the con¬ 
stitution provides that the penalty in proceedings 
for removal shall not extend beyond the removal 
from office, and disqualification from holding office 


4A. Ky ,—^Rosser v. City of Russell¬ 
ville, 208 S.W.2d 82;2. i306 Ky. 462. | 
Mont.—State ex rel. Holt v. District 
Court of First Judicial Dlst in and 
for Lewis and Clark County, 63 P. 
2d 1026, 103 Mont 488-T-State ex 
reL Nagle v. Sullivan, 40 P.5d 995, 
98 Mont 426. 99 A.L.R. 821. 

46 C.J. p 986 note 98. 

*^Ck>oa cause" fox removal 
Mich.—Nephew v. Wills, 298 N.W. 
376, 298 Mich. 187, 135 A.L.R. 1340. 

43. HI.—Joyce V. Board of Ed. of 
City of Chicago, 60 N.B.2d 431, 826 
IU.APP. 648. 

44. Mont.—State ex rel. Holt v. Dis¬ 
trict Court of First Judicial Dlst. 
in and for Lewis and Clark Coun¬ 
ty, 63 P.2d i026, 103 Mont 438— 
State ex rel. Nagle v. Sullivan, 40 
P.2d 99*5, 98 Mont 425, 99 AL.R. 
821. 

«rust and reasonahle grounds 
Power granted by statute to re¬ 
move officer for cause is not arbi¬ 
trary power to be exercised at pleas¬ 
ure, but may be exercised only on 
Just and reasonable grounds.—-People 
ex rel. Fosse v. Allman, 68 N.E.2d 
203, 839.Ill.App. 296. 

45. Mont—State ex reL Holt v. Dis¬ 
trict Court of First Judicial Dist. | 
in and for Lewis and Clark County, 
63 P.2d 1026, 103 Mont 438—State 
ex reL Nagle v. Sullivan, 40 P.2d 
995, 98 Mont 425, 99 A.L.B. 831. j 

46. Cal.—Corpus Juris quoted In 

Sandstrom v. California Horse 
Racing Board, 189 P.2d 17, 81,'31. 
Oal.2d 401r certiorari denied 69 S: 
Ct.81, 836 U.S. 814, 93 L.Ed. - 

Minn.—State ex rel, Rockwell v. 
State Board of Education, 6 N.W.2d 
251, 218 Minn. 184, 148 A.L.R. 503. 


Tex.—Corpus Juris cited in Doren- 
fleld V. State, 78 S.W.2d 83, 37, 128 
Tex. Ml. 

46 C.J. V 986 note 99. 

Substantial shortcoming 
"'Cause” for removal of an officer 
means some substantial shortcoming 
which renders continuance in office 
or emplo 3 nnent in some way detri¬ 
mental to discipline and efficiency of 
service and something which the law 
and sound public opinion recognize 
as a good cause for his no longer 
occupjring the place. 

Ill,—Joyce V. Board of Education of 
City of Chicago, 60 N.B.2d 431, 326 
HLApp. 648. 

Mont.—State ex rel. Matson v. 
O'Hem, 66 P.2d 619, 104 Mont. 126. 

Peace officers 

With respect to existence of cause 
for removal, public has a right to 
have for peace officers men of char¬ 
acter, sobriety, judgment, and discre¬ 
tion.—^Edwards v. Civil Service Com¬ 
mission, 287 N.W. 285, *227 Iowa 74. 

tTslawlFnl methods 
A proceeding to oust person from 
office for violations of Corrupt Prac¬ 
tices Act should not he begun, unless 
there is cause for reasonable belief 
that he used unlawful methods in se¬ 
curing hls election.—State ex rel. 
Hampel v. Mitten, 278 N.W. 431, 227 
Wis. 698. 

47. Ind.—^Bateman V. State, 14 N.E. 

3d 1007, 214 Ind. 188. 

Minn.—S-tate ex rel. Rockwell v. 
State Board of Education, 6 N.W. 
2d 261, 213 Minn. 184, 143 A.L.R. 
603.. 

Wis.—State ex rel. Hampel v. Mit¬ 
ten, 278 N.W. 431, 237 Wis. 698; 
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48. Iowa.—State ex rel. Crowder v. 
Smith, 4 N.W.2d 267, 282 Iowa 264. 

Wis.—State ex rel. Hampel v. Mitten, 
278 N.W. 431, 327 Wis. 698. 

46 C.J. p 986 note 99 [b]. 

49. N.T.—^Ryan v. New York State 
. Liquor Authority, 79 N.T.S.2d 827, 

273 App.Div. 676. 

60. Wis.—State ex rel. Nelson v. 
Henry. 266 NW. 237, 221 Wis. 127. 

61. N.J.—^Bssex County v. Civil 
Service Commission of New Jer¬ 
sey, 167 A. 168, 9 N.J.Misc. 1801. 

52. Ark.-Rice v. State, 161 S.W.2d 
401, 204 Ark. 236—Corpus Juris cit¬ 
ed in Montgomery v. Nowell, 40 S. 
W.2d 418, 188 Ark. 1116. 

Cal.—^People ex rel. Bagshaw v. 
Thompson, 130 P.2d 237, 55 OaL 
App.2d 147. 

OkL—^Board of Com'rs of Kingftsher 
County V. Shutler, 281 P. 322, 139. 
Okl. 62—State v. Blake, 280 P. 838,. 
138 Okl. 241. 

Pa.—^In re Fudula, 147 A. 67, 297 Pa.. 
864. 

Tenn.—Corpus Juris cited in State v.. 
Ward, 48 S.W.2d 317, 219, 163 Tenn.. 
266. 

46 C.J* p 986 note 1. 

The theory as respects acts in a. 
former term is that each term is sep¬ 
arate from all other terms, and that 
the reflection to office operates as a 
condonation of the officer's previous 
misconduct to the extent of cutting 
off the right to remove him therefor. 
—Commonwealth Vi Rudman, 56 Pa. 
Dist. & Co. 393, 94 Pittsb.Leg.J. 217. 

An officer reflected or reappointed 
to an office or position is not sub¬ 
ject to removal for offenses previ¬ 
ously. committed.—Rosenfelder v:. 
Huttoe, 24 So.2d 108, 156 Fla. 682. 
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for the term for which the officer was elected or 
appointed.®^ Where, however, removal carries with 
it a disqualification to hold office in the future, the 
rule is otherwise;®^ It has also been held that offi¬ 
cers who are their own successors may be removed 
for acts done in their prior terms of office.56 

Violation of duty in another office. It has been 
held that a proceeding for the removal of an officer 
cannot be maintained for a violation of accused’s 
duty while serving in another office.^® 

d. Particular Causes 

(1) In general 

(2) MEsfeasance, malfeasance, nonfea¬ 

sance, misconduct, and related 
causes 

(3) Willful misconduct in office or will¬ 

ful neglect of official duties 

(4) . Refusing or neglecting to perform 

official duties 

(5) Inefficiency, incompetency, or ineli¬ 

gibility 

(6) Intemperance or intoxication 

(7) Collection of illegal fees or accept¬ 

ance of free passes 

(8) Conviction of crime ^ 

(1) In General 

Numerous particular acts or violations of duty may 
'Constitute ground for removal of an ofTIcer from office, 
under the terms of constitutional and statutory provi¬ 
sions relating thereto, including willful or negligent un¬ 
lawful expenditure of pubtic money. 

Numerous particular ^cts or violations of duty 
may constitute ground. for removal of an officer 
from office, under the terms of constitutional and 

S3. Ala,—state v. Hasty, 6S So. 559, 

184 Ala. 121, SO L,R.A.,N.S.. 663, 

Ann.Cas.l916B 708. 

S4i Ky.—Graham t. Jewell, 268 S.W, 

693, 204 Ky. 260. 

55. Iowa«-—State v. Welsh, 79 N.W. 

869, i09 Iowa 19. 

46 O.J. p 987 note 4. 

56. Cal.—rPeople ex reL Basrshaw ▼, 

Thompson, 180 P.2d .287, 56 Cal. 

App.ad 147. 

Pa.—^In re Fudula, 147 A. 67, 297 Pa. 

864. 

57. Mo.—State on Inf. of MoKittrick 
V. Wihiams, 144 S.W.24 98, 846 
Mo. 1008. 

^Ooxmptloa in public ofloe,” as 
^ound for Removal, refers to-induc¬ 
ing an officer, trustee, etc., by means 
of improper consideratjions, to com¬ 
mit a violation of duty.—State v. 

Marrero, 61 So. 186, 182 Lia. 109, Ann. 

Cas.l914C 788. 


Statutory provisions relating thereto,®^ including 
willful or negligent unlawful expenditure of public 
money,refusal to sign a waiver of immunity on 
being questioned before a grand jury concerning 
official affairs,or the acquisition by the officer of 
an interest in a contract or work done for the gov¬ 
ernmental unit in which he is serving.^® Under a 
statute permitting removal for inefficiency, neglect 
of duty, or nonfeasance in office, and prohibiting an 
officer from holding any office of trust or profit, or 
engaging in any occupation or business other than 
his duties as such officer, it is not a ground for re¬ 
moval that the officer engaged in an occupation or 
business unless the officer so occupied himself with 
other than his official duties that he neglected such 
duties, in which case he may be removed for non¬ 
feasance in office or neglect of duties.®^ 

Incompetency, corruption, gross immorality, crim- 
mal conduct, malfeasance, or nonfeasance in office. 
Under a constitutional provision authorizing the re¬ 
moval of an officer for incompetency, corruption, 
gross immorality, criminal conduct, malfeasance, or 
nonfeas^ce in office, there may be removals on in¬ 
formation filed for grounds not embraced in a 
charge of official misconduct.®^ 

High crimes, misdemeanors, or malfeasance^ To 
justify the removal of an officer for malfeasance 
under a statute subjecting officers to removal for 
high crimes, misdemeanors, or malfeasance, it is 
necessary that the act of which the officer is ac¬ 
cused be positively unlawful or involve some evil 
or wrongdoing on his part, which must be known 
to be such when he committed the act,®® but it is 
not necessary that he shoidd be found guilty of 

Purpose 

(1) The constitutional provision 
has as one of its paramount objec¬ 
tives the facilitatin^r a grand jury 
inquiry into ailCairs of public office 
and official conduct—People v. Ha]> 
rls, 64 N.Y.S.2d 161, 268 App.Div. 781. 

(2) The object sought to be accom¬ 
plished was to purge the public serv¬ 
ice of dishonest and unfaithful offi¬ 
cials, and not to compel public offioers 
to incriminate themselves by testi¬ 
mony g:iven before a grand jury.— 
Canteline v. McClellan, 16 N’.Y.S.2d 
792, 268 App.Div. 314, affirmed 85 N. 
BJ.2d 972, 282 K.Y. 166. 

63. Hawaii.—^Irwln v. Ahla, 29 Ha¬ 
waii a. 

61. Ariz .—Holmes v. Osborn, f 15 P. 
2d 775, 67 52,2. 

682. Ark.-T+-Wlnfrey v. State^ 2.02 0.W. 
28, 188 Ark., 867. 

63. ntah.r~liaw v. dmiih, 98 F- 890, 
84 trtah 394, ’ ^ 


A public officer who compels politl- 
oal ooxLtribii.tlons from civil service 
employees may be subject to remov¬ 
al—^Hawkes v. Unemployment Com¬ 
pensation Board of Review, 21 A.2d 
486,. 146 PcL-Super. 466. 

58. W.Va.—Wysong v. Walden, 62 S. 
H2d 892. 

In excess of funds available 
The wilifffi or negligent violation 
of statute providing that a local fis¬ 
cal body shall hot expend money or 
incur obligations **in excess of funds 
available for current expenses,’* as 
distinguished' from an inadvertent 
violation, is ground for removal of 
officers composing the fiscal body, for 
the willful or negligent' expenditures 
of public money.—Wysong v. Wal¬ 
den, supra. 

69. N.Y.—People v. Harris, 68 N,B. 
2d 17. 294 N.Y.. 424—Goldway v. 
Board of Higher Education, 87 K.Y. 
S.2d 84, 178 Misc. 1928. 
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some high crime or misdemeanor.®^ Under such 
a statute, before an officer may be removed from 
office for presenting a fraudulent claim and receiv¬ 
ing payment therefor, it must be found that he 
knew, when he preferred the claim or received pay¬ 
ment, that he was not entitled to the money.®® 

Serving on political committee, A prohibition 
against certain officers serving on a political com¬ 
mittee or as managers of a political campaign must 
be restricted to the common and ordinary meaning 
of the words employed.®® 

(2) Misfeasance, Malfeasance, Nonfeasance, 
Misconduct, and Related Causes 

Misfeasance, malfeasance, malpractice, nonfeasance, 
misconduct, misdemeanor In office, malconduct, or mal¬ 
administration in the performance of official duties may 
constitute grounds for removal; but, ordinarily, miscon¬ 
duct or misbehavior not connected with the office does 
not warrant removal. 

^‘Misfeasance” as a cause for removal from office 
, is a default in not doing a lawful thing in a proper 
manner,®^ or omitting to do it as it should be 
done.®® ‘‘Malfeasance” is the doing of an act whol¬ 


ly wrong and unlawful;®® and the word “malprac¬ 
tice” in a statute stating the grounds for removal 
of public officers means the same as “malfea- 
sance.”70 A distinct difference is recognized be¬ 
tween “malfeasance” and “nonfeasance” as grounds 
for removal from office, and conduct invoking one 
charge will not be sufficient to justify the other.^i 
“Nonfeasance” is the substantial failure to perform 
a duty,'^® or, in other words, the neglect or refusal, 
without sufficient excuse, to do that which it was 
the officer’s legal duty to do.^® 

Officers generally may be removed from office for 
“misconduct” in the performance of duties of the 
office.*^^ “Official misconduct” has been defined as 
any unlawful behavior by a public officer in rela¬ 
tion to the duties of his office, willful in charac- 
ter.75 The phrase “misconduct in office” is broad 
enough to embrace any willful malfeasance, misfea¬ 
sance, or nonfeasance in office,*^® including any act 
involving moral turpitude, or which is contrary to 
ju^ice, honesty, principles, or good morals, if per¬ 
formed by virtue or authority of office but it 
does not necessarily imply corruption or criminal 


64. Utah.—Law v. Bmith, supra. 

65. UtalL—^Law v. Smith, supra. 

46 C.J. p 988 note 35. 

66. Wis.—^Ekem v. McGovern, 142 
N.W. 696, 164 Wls. 167, 46 L.RJL, 
N.S., 79-6. 

46 O.J. p 988 note 86. 

07. Ariz.—Holmes v. Osborn, 116 P. 

2d 775, 67 Ariz. 522. 

46 C.J. p 987 note 5. 

BEtsdeed or trespass 

“Misfeasance," as erround for re¬ 
moval of officer, refers to perform¬ 
ance by officer in his official capacity, 
of legal act in Improper or illegal 
manner; it is literally a misdeed or 
trespass.—State ex rel. Hardie v. 
Coleman, 1*55 So. 129, 116 Fla. 119, 
92 A.i:..H. 988. 

66. N.T.—Carlisle v. Burke, 144 N.T. 
S. 163, 82 Misc. 282. 

69. Ariz.—^Holmes v. Osborn, 116 P. 

2d 775, 67 Ariz. 622. 

46 C.J. p 987 note 7. 

Evil oonduot or Illegal deed 

'^Malfeasance,'' as ground for re¬ 
moval of officer, refers to evil con¬ 
duct or illegal deed, doing of that 
which' one ought not to do, perform¬ 
ance of act by officer in official ca¬ 
pacity that is wholly illegal and 
wrongful.—State ex rel. Hardie v. 
Coleman, 156 So. 129, 116 Fla. 119, 9.2 
XL.B. 988. 

Any wrongful oonduot 
In constitutional provision respect¬ 
ing removal of officers from office, 
terms “malfeasance" and “neglect of 
duty" include any wrongful conduct 


I affecting performance of official du- 
ty.-^tate v. Ward, 43 S.W.2d 217, 
163 Tenn. 266. 

70 . Kev.—^Buckingham v. Fifth Ju¬ 
dicial Dist. Court in and for Min¬ 
eral County, 102 P.2d 632, 60 Hev. 
129. 

71. Nev.—Buckingham v. Fifth Ju¬ 
dicial Dist. Court in and for Min¬ 
eral Cotinty, supra. 

Acts of omission are not acts of 
“malfeasance" in office, warranting 
removal, but are “nonfeasance."— 
Buckingham v. Fifth Judicial Dist. 
Court in and for Mineral County, su- 
pra. 

72. Ariz.—^Holmes v. Osborn, 115 P. 
2d 776, 67 Ariz. 622. 

Mo.—^Buckingham v. Fifth Judicial 
Dist Court in and for Mineral 
County, 102 P.2d 632, 60 Mo. 129. 

73. Fla.—-State ex rel. Hardie v. 
Coleman, 165 So. 129, 116 Fla. 119, 
92 A.L.R. 988. 

Hegleot of duty and nonfeasance 

mean the same thing.—Holmes v. Os- 
bom, 115 P.2d 775, 6.7 Ariz. 522. 

74. Mo.—State, on Inf. of McKit- 
trick, V. Williams, 144 S.W.2d 98, 
346 Mo. 1003. 

76, W.Va-—^Kesling v. Moore, 135 S. 

El 246, 102 W.Va. 261, 267. 
"Alleged ofllolal misoonduct" 

Mo.—State v. Crandall, 190 S.W. 889, 
269 Mo. 44, 49. 

70. La.—Stanley v. Jones, Z So.2d 
45, 197 La. -627. 

46 C.J. p 987 note 8 . 

iso 


Promise of appointment 

Where candidate for public office, 
which carries with it appointive pow¬ 
ers, prior to election, in considera¬ 
tion of substantial contribution to 
campaign fund, promises contribu¬ 
tor that, in event of candidate's elec¬ 
tion, contributor will be appointed 
to a public position, and, in pursu¬ 
ance of that promise, an api>oint- 
ment is made, the conduct amounts 
to “official misconduct," or “malfea¬ 
sance" in office on part of appointing 
officer, for 'which he may be removed 
from office under statute; but the 
fact that a person appointed to pub¬ 
lic office had, prior to election of 
appointing officer, contributed to the 
campaign does not raise a presump¬ 
tion of fraudulent or corrupt purpose 
on part of appointing officer, and 
those facts, of themselves, are not 
siifficlent basis for removal.—Wy- 
song V. Walden, W.Va., 62 S.B.2d 392. 

77. La.—Stanley ▼. Jones, 2 So.2d 

46, 197 La. 627. 

Mont.—State ex rel. Matson v. 

O'Hem, 65 P.2d 619, 104 Mont. 126. 
40 C.J. p 1221 note 29 [b]. 

Antodating hy a Clerk of court of 
the filing .of a paper filed out of time 
so as to show filing within time is 
official misconduct—Howard v. Quit; 
Tex.Civ.App., 186 S.W. 707. 

Voluntary intozi<mtlon by ol&oer so- 
as to incapacitate him for perform¬ 
ing his duties is official misconduct 
—State V. Henderson, 124 N.W. 767, 
769, 145 Iowa 667, Aim.Cas.l912A 
1286. 
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intent^* In order to establish charges of miscon¬ 
duct by a public oflScial, both the duty and the abil¬ 
ity to perform the acts required must be shown 
"Misdemeanor in office” as a ground for removal is 
held to mean misconduct in office.®® The word 
"malconduct,” under a statute making malconduct 
in office a ground for removal, like "misconduct,” 
includes such acts as amount to a breach of the good 
faith and right action tacitly required of all offi¬ 
cers.®^ "Malconduct” of an officer refers to official 
misconduct,®® and in order to warrant removal for 
this cause there must be a willful intent to do 
wrong, maladministration of office, or willful viola¬ 
tion of a statute or duty with a bad or evil purpose, 
contrary to known duty.®® 

"Maladministration” as a ground for removal sig¬ 
nifies wrong administration,®^ and willful miscon¬ 
duct and violation of the statutory duties of the 
office are maladministration of office.®® In order to 
constitute "willful maladministration,” the acts re¬ 
lied on must have been committed with a bad or 
evil intent or contrary to a known duty, or must be 
such acts as require the implication or imputation 
of bad or evil intent or knowledge of breach of 
duty, or the officer must be guilty of some conscious 
wrong or inexcusable recklessness in the discharge 
or failure to discharge an official duty.®® 

Misconduct or misbehavior not connected with 
office. If the cause specified in the law is "miscon¬ 


duct in office,” misconduct sufficient to justify a re¬ 
moval must be misconduct in the conduct of the 
office, and not merely personal misbehavior;®*^ and, 
where the ground of removal is "misbehavior in of¬ 
fice,” the misbehavior must be "in” office, and not at 
any other time.®® Where, however, the cause for 
removal is misconduct simply, removal may be made 
for misconduct not connected with the office.®® 
So, in order to warrant the removal of an offi¬ 
cer under a statute making malfeasance,®® misfea- 
sance,®^ nonfeasance,®® or maladministration®® in 
the performance of their duties a ground for the 
removal of officers, the misconduct complained of 
must have some connection with, or relation to, the 
performance of their official duties. 

(3) Willful Misconduct in Office or Willful 
• Neglect of Official Duties 

willful misconduct In office or willful neglect of offi¬ 
cial duties constitute grounds for removal, and the word 
^^wlllful" In this respect is used In the sense of a con¬ 
scious and Intentional failure or refusal to perform or 
keep Inviolate any duty Imposed on the officer by law. 

The phrase "willful misconduct,” as a ground for 
removal, is broad enough to include any willful 
malfeasance, misfeasance, or nonfeasance in of¬ 
fice.®^ The word "willful” is used in the sense of 
a conscious and intentional failure or refusal to 
perform or keep inviolate any duty imposed on the 
officer by law;®® not every technical violation of 


78. La.—Stanley v. Jones, 2 <So.2d 
45, 197 La. 627. 

.79. R.I.—^Hanna r. Board of Alder¬ 
men of City of Pawtucket, 178 A. 
358, 54 R.L 892. 

80. Kan.—^Toe v. Hofflnan, 59 P. 861, 
61 Elan. 265. 

40 C.J. p 1221 note 28 [b]. 

Gross mlsoondnct 
^‘Misdemeanor in office,*' within 
constitutional provision that all state 
and district officers ediall be liable to 
impeachment for high crimes and 
misdemeanors In office, means "mis¬ 
conduct in oflice,’* and use of such 
expressions to describe one of the 
causes for impeachment and removal 
does not necessarily exclude the use 
of the term "gross misconduct” for 
the same purpose.—Stanley v. Jones, 
2 BoM 46, 197 La. 627. 

8L Pla.—Btzler v. Brown, 60 So. 

416, 68 Fla. 221, 188 Am.S.11. 118. 

46 C.J. p 987 note 10. 

88. N.T.—Oorpns Juris gnoted in 
Sausbler v. “Wheeler, 299 N.T.S. 
466, 478, 252 App.Div. 267, reversed 
on other grounds 11 N.B.2d 897, 
276 N.T. 246. 

88 O.J. p 848 note 6 . I 


83. N.T.—Sausbier v. Wheeler, 299 
N.T.S. 466, 262 App.Div. 267. 

84. Neb.—Minkler v. State, 15 N.W. 
880, 14 Neb. 181. 

85. Old.—^Bradford v. Territory, 87 
P. 1061, 2 OkL 228. 

86. Okl.—Shields v. State, 89 P.2d 
756, 184 Okl. 618. 

acere thoughtless acts with no bad 
or evil purpose, or not constituting 
inexcusable, recklessness, even 
though involving serious errors of 
Judgment, will not Justify a removal 
on ground of "willful maladministra¬ 
tion.**—Shields v. State, supra. 

87. La.—Oorpncf. Juris cited In 
Stanley v. Jones, *2 So.2d 45, 51, 
197 La. 627. 

Minn.—State ex rel, Rockwell v. 
State Board of Education, 6 N.W. 
2d 251, 218 Minn. 184, 148 A.L.R. 
603. 

Wash.—rState ex reL Knahb v. Pra¬ 
ter, 89 P.2d 1046, 198 Wash. 675. 

46 C.J. p 987 note li. 

88. ' Pa.—Commonwealth v. Rudman, 
56 PaDlst. & Co. 893, 94 Plttsb. 

. Leg.J. 217. 

bs. Leu—Con^ Juris dted in 

Stanley v. Jones, 2 So.2d 45, 61, 
197 La. 627; 
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90. Minn.—State v. Bumquist, 170 
N.W. 201, 609, 141 Minn. 808. 

4-6 C.J. p 987 note 16. 

91. Minn.—State ex rel. Rockwell v. 
State Board of Education, 6 N.W. 
2d 261, 218 Minn. 184, 143 A.L.R. 
603. 

Wash.—State ex rel. E^ahb v. Prater, 
89 P.2d 1046, 198 Wash. 675. 

92. Minn.—State v. Burnguiat, 170 
N.W. 201, 609, 141 Minn. 308. 

Wyo.—^People v. •^lawver, 222 P. 11, 
80 Wyo. 366. 

93. Minn.—State ex rel. Rockwell v. 
State Board of Education, 6 N.W. 
2d 261, 218 Minn. 184, 148 A.L.R. 
508. . 

Wash.—'State ex reL Emabb v. Prater, 
89 P.2d 1046, 198 Wash. 676. 

94. Cal.—^People v. Haxby, 125 Pv2d 
874, 61 Cal.App.2d 769. 

46 C.J, p 987 note.17. 

9&I Tex.—^Reeves v. State, Civ.App., 
268 S.W. 677. 
lOstaaws in JudgmMlt 
In order to oust reputable officer, 
his official derelictions should 
amount to knowing misconduct or 
failure to perform duties, and mere 
mistakes in Judgment will not suffice. 
—VandergrllC v.' State ex rel. Davis, 
206 S.W.2d 395, 185 Tenn. 886. 
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a statute or of an oflScial duty will justify a remov¬ 
al under such a provision.^® ‘'Willful misconduct*' 
does not, however, necessarily imply corruption or 
criminal intention, and an officer may be removed 
under such a statute, although the act alleged to 
constitute the willful misconduct charged falls 
short of the commission of a crime.^^ 

Willful or fraudulent violation or neglect of any 
official duty constitutes a ground for removal un¬ 
der some statutes.^® Under some*provisions willful 
neglect of official duty may be either an act of 
omission or commission,^ but other provisions have 
been held to apply only to acts of omission and not 
acts of commission.2 Under a statute providing for 
removal for habitual or willful neglect of duty, the 
act or omission must have been for a bad purpose, 
or the officer must have conscientiously acted or 
omitted to act contrary to a known duty.* 

In order to constitute a ground for the summary 
removal of a public officer for “willful misconduct 
or maladministration in office,” the acts and con¬ 
duct thereof must have been willful and such as to 
amount to maladministration in office.^ The acts 
of the officer, whether of omission or commission, 
must have been done knowingly, willfully, and with 
an evil .or corrupt motive and purpose,® and an er¬ 
roneous interpretation of law, especially by a lay¬ 
man public officer, does not warrant removal of the 


officer under such a provision.® When superior of¬ 
ficers countenance repeated violations of statute by 
subordinates, whether knowledge of such practice 
is actual or constructive, such conduct may furnish 
grounds for removal of superior officers for unfit¬ 
ness or neglect of duty,^ even though they might not 
be personally liable for damages for injuries sus¬ 
tained by others as a consequence of the violations 
of statute.® 

(4) Refusing or Neglecting to Perform Of¬ 
ficial Duties 

Refusing or neglecting to perform official duties may 
constitute ground for removal of an officer, and In this 
respect ''neglect of duty” means the careless or inten¬ 
tional failure to exercise due diligence In the perform¬ 
ance of an official duty, but, under some provisions, 
there must be an Intentional violation of law, although 
it Is not necessary to show that the officer acted with 
an evil or corrupt intent or motive. 

It is sometimes provided by the constitution or 
a statute that neglect of duty shall constitute a 
cause for removal from office.® “Neglect of duty” 
means the careless or intentional failure to exercise 
due diligence in the performance of an official 
duty,i®.the degree of care depending on the char¬ 
acter of the duty,ii and includes, therefore, willful 
neglect and such forms of misfeasance and mal¬ 
feasance as involve a failure in the performance of 
the duties required by law,i® but does not include 


96. Iowa.—State ex reL CJrowder v. 
Smith, 4 N.W.Sd 267. 2S2 Iowa 254. 

46 C.J. p 987 note 19. 

Officer actinsr In. ffood faith cannot 
be removed for violatinsr statute 
through ignorance or oversight, un¬ 
der statute relating to removal for 
willful misconduct, since he is not 
subject to removal for this reason 
under common law.—State v. Perkin- 
son, 19 S.W.2d 254, 159 Tenn. 442. 

97. Cai:—People v. Harby, 1;25 •P.2d 
874, 61 CaLApp^ad 759. 

98. Cal.—People v. Harby, supra— 
Reid V. Trinity County Super. Cti., 
186 P. 684, 44 Cal.App. 849. 

99. Mo.^B^ersUeld News v. Ozark 
County, 92 S.W.2d 608, 838 Mo. 519. 

WiUfol failure or neglect of duty 
Okl.—State, v. Sheldon, 275 P. 468, 
185 Okl. 278, followed In State v. 
Butterfield, 276 P. 478, 186 Okl. 112. 
"Willful or maliolous’’ 

The power to remove an officer 
from office should be exercised for 
reasons leased on "willful or. mali¬ 
cious". failure or neglect to perform 
official duty pertaining to his office.— 
Biatem^ua v. State, 14 KB.2d 1007, 214 
Ind. 188. 

Purpose of statute providing for 
removal of public officers for willful 


neglect or refusal to perform duties 
of office was to protect public inter¬ 
est.—State V. Manning, 269 N.W. 213, 
220 Iowa 525. 

1. Ala.—^Batson v. State, 118 So. 800, 
216 Ala. 276. 

8. OkL—State v. Sheldon, 276 P. 
468, 135 Okl. 278, followed in State 
v. Butterfield. 276 P. 478, 136 Okl. 
112 . 

8. Okl.—Phiilips v. State, 181 P. 713, 
75 Okl 46. 

46 C.J. p 987 note 22. 

4b Iowa.—State v. Haumann, 289 N. 

W. 93, 213 Iowa 418, 81 A.L..R. 48i3. 
46 C.J. p 987 note 23. 

Purpose of statute providing for 
removal of public officers for willful 
misconduct or xxialadminlstration in 
office was to protect public Interest. 
—State V. Manning, 259 N.W. 213, 
220 Iowa 626. 

5. Iowa.—State v. Manning, supra— 
State V. Naumann, 289 N.W. 93, 218 
Iowa 418, 81 A.L.R. 483. 

6. Iowa.—State v. Naumann, 289 N. 
W. 98, 213 Iowa 413, 81 A.L.R. 483. 

7- Cal.—O’Brien v. Olson, 109 P,2d 
8, 42 Cal,App.i2d 449. 

8b Cal.—O’Brien v. Olson, supra. . 

9. Pla^—State ex rel. Hardie v. Cole¬ 
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man, 155 So. 129, 115 Fla. 119, 92 
A.L..R. 988. 

46 C.J. p 988 note 24. 

One who fails to perform duties 
of office is not entitled to continue 
in office in absence .of statute saving 
his right regardless of reason for 
such failure.—^Frazier v. Elmore, 173 
S.W.2d 568, 180 Tenn. 232. 

"Gross neglect of duty” 

Mich.—^Attorney General v. Jochiam, 
68 N.W. 611, 99 Mich. 858, 41 Am. 
S.R. 606, 23 LI.R.A. 699. 

10. Oal.—Corpns Jvxiu quoted In 
Rapaport v. Civil Service Commis¬ 
sion, 25 P.2d 265, 267, 184 CaLApp. 
819. 

Fla.—State ex rel. Hardie v. Coleman, 
155 So. 129, 115 Fla. 110, 92 A.Li:R. 
988. 

46 C.J. p 988 note 25. 

11. Cal.—Corpus Otiria g[uoted in 
Rapaport v. Civil Service Commis¬ 
sion, 26 P.2d 266, 267, 134 Cal.App. 
819. 

Ky.—Holliday v. Fields, 1276 S.W. 
642, 210 Ky. 179. 

12. Cal.—Corpus guris quoted ^lu 
Rapaport v. Civil Service Commis¬ 
sion, 26 P.2d 266, 267, 184 CalApp. 
819. 

46 C.J. p 988 note 27. 
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offenses of "misfeasance’^ or "malfeasance" as the 
terms are ordinarily used.i8 

In some cases, by constitution or statute, the re¬ 
fusal or neglect to perform the duties pertaining to 
the office is made a cause for removal.^^ Under 
such provisions it has been held that a public officer 
should not be removed from office unless he has re¬ 
fused or neglected to perform an official duty per¬ 
taining thereto in some substantial respect, which, 
under the existing conditions, would lead all rea¬ 
sonable minds to conclude that the act complained 
of was an intentional violation of law.^® It is not 
necessary, however, to show that the officer acted 
with an evil or corrupt intent or motive, since it is 
sufficient if it appears that the act was done inten¬ 
tionally, designedly, without lawful excuse, and, 
therefore, was not accidentally done.^® 

Where an officer has a duiy to act, his refusal to 
act until an unlawful condition was complied with, 
such as the payment of money, constitutes a refusal 
to perform an official duty pertaining to his office 
warranting removal,notwithstanding the officer 
subsequently acted after compliance by i^other 
with the unlawful condition.!® A statute authoriz¬ 
ing removal for neglect or refusal to perform offi- 
dd acts in the manner and form "now” prescribed 
by law has been held operative only with respect to 
acts prescribed by laws enacted and in force and 
effect at the time of enactment of the removal stat¬ 
ute.!® An officer’s compliance with his duty prior 
to the petition for removal, may preclude his re¬ 
moval for neglect of duty.®® 


(5) Ineffidency, Incompetency, or Ineligibil¬ 
ity 

^Mnefflciency/’ as a ground for rsmovai. Is the quality 
of being Incapable of doing, or Indisposed to do, the things 
required of an officer, while "Incompetency'' refers to any 
physical, moral, or intellectual quality, the lack of which 
incapacitates the officer to perform Ms duties. An offi¬ 
cer will not be removed for ineligibility when elected, 
where the ineligibility was removed while he was holding 
office. 

"Inefficiency,” as a ground for removal, is the 
quality of being incapable of doing, or indisposed to 
do, the things required of an officer,®! and may con¬ 
sist of inefficiency in selecting employees or sub¬ 
ordinates or in checking their work.®® "Incompe¬ 
tency,” on the other hand, refers to any physical, 
moral, or intellectual quality, the lack of which in¬ 
capacitates the officer to perform his duties.®® In¬ 
competency may arise from gross ignorance, of of¬ 
ficial duties or gross carelessness in the discharge 
of them ;®^ and it may also arise from lack of judg¬ 
ment and discretion or from a serious physical or 
mental defect not present at the time of election.®® 
In otiier words, the incompetency must be. one 
which has arisen since and did not exist at the time 
of the election of the officer sought to be removed, 
and the defect under which the officer is laboring 
must be one that has made him unfit or unable to 
continue to hold the office since the time he has 
assumed the discharge of his duties.®® 

IneligibiUiy, An elected officer will not be re¬ 
moved for ineligibility when elected, where the in¬ 
eligibility was removed while he was holding of- 
fice.®7 


13. Ky.—Holliday v. Fields, 275 S. 
W. '642, 210 Ky. 179. 

46 C.J. p 968 note 28. 

14. Ind.—Weatberholt ▼. State, 199 
N.B. 718, 209 Ind. 625. 

XalfeasaiLoe or nlsfeaswoe 

The statute aul^orizing removal of 
officers for refusing or neglecting to 
perform official duties does not per¬ 
mit . an action for removal to be 
maintained on. allegations of every 
sort of malfeasance or misfeasance. 
—Beesley v. State, 87 ]srJS;.2d 540, 
219 Ind. 289. 

15. Cal.— Oorpus Jtiris quoted in 

Bapaport v. Civil Service Commis¬ 
sion, 25 P.2d 265, 267, 184 Cal.App. 
819. . , 

K.X-<-Oorpus Juris cited in Finnegan 
V. Miller, 88 A.2d 854, 855, 182 K.J. 
Law 192, 

46 O.J. p 988 note 30. 

13. Idalic.^^Arclibold v. Huntington, 
201 P. 1041, 84 Idaho 558. 

46 C.J. p 988 note 81. 

17. Ihd.—Weatherholt v. State, 199 
N.B. 718, 209 Ind. 526. ' ^ 


18. Ind.—Weatherholt v. State, su¬ 
pra. 

19. Nev.—Buckingham v. Fifth Ju¬ 
dicial Dist Court in and for Min¬ 
eral County, 102 P.2d 682, 60 Nev. 
129. 

20. Pa.—^In re Kemoval of Sup’rs of 
West Salem Tp., 11 'Pa.Dist. & Co. 
285. 

21. Ariz.—Holmes v. Osborn, 115 P. 
2d 776. 67 Ariz. 522. 

InoapabUlty for office 
Minn,—State ex rel, Rockwell v. 
State Board of Education, 6 N.W. 
2d 251, 218 Minn. 184, 14i8 AX.R. 
503. 

EstCipx^ 

As respects validity of disdhar^, 
appointing officer wcis not estopped 
from considering worker's efllclency 
at time of discharge'merely bect^use 
he gave him a bare passing efficiency ^ 
mark previously during the year.-=- 
Parsons y. Lps Angeles County, 99 P., 
2d 1079, 87 CaLApp.2d 666. 

22. Minn.—State » rel. Rockwell v. 
State Board of Education, 5 N.W. 2d 

i- 261* 218 Minn, 184, 148 A.L.;R. 503. 

253 


Officer oaonot evade responsibility 
for proper performance of duties of 
office by delegating performance of 
such duties to deputies or other sub- 
I ordinates, with respect to cause for 
removaL—State ex rel. Rodswell v. 
State Board of Education, supra. 

23. Fla.—State ex rel. Hardle v. 
Coleman, 155 So. 129, llS Fla. 119, 
92 A.L.R. 988. 

Critioism of a pubUo official does 
not constitute “in competency.”— 
Sausbier v. Wheeler, 299 N.Y.S. 466, 
252 App.Dlv. 267. . 

24. Fla.—State ex reL Hardle v. 
Coleman. 165 So. 129, 116 Fla. H9. 
92 A.L.,R. 988. 

25. Fla.—State ex reV Hardij^- v. 

Coleman, supra. ' 

Xnsaaity held warrant removal', 
Mws.—Attorney General v. O'Brien, 
186 N.E. 570,, 280.Mass, 800, .1 , . 

26- L»a—State ex .rel, DeBellaVue v. 
Ledoux, App., 8 So.2d 188.; 

27. Ga.—Widinoampk v. Wood, 144 S. 
B. 900, 167 Gal- 67. 
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(6) Intemperance or Intoxication 

Intemperance or Intoxication Is sometimes a constitu¬ 
tional or statutory cause for removal. 

In some states intemperance or intoxication is a 
constitutional or statutory cause for removal.^^ 
Under a statute authorizing removal for intoxica¬ 
tion, it is not necessary that the officer should be 
undertaking to perform official duties at the time 
of his intoxication but merely being drunk occa¬ 
sionally, while not discharging a duty or being 
called on to do so, is not sufficient to authorize the 
removal under a statute providing that an officer 
who shall be drunk when called on to perform the 
duties of his office may be removed.80 

“Drunkenness,” as ground for removal of an of¬ 
ficer, refers to such use of spiritous, vinous, or 
malt liquors as impairs or incapacitates an officer 
in the efficient discharge of his official duties,and 
the impairment or incapacity may be slight, tempo¬ 
rary, or permanent.82 A provision making habitu¬ 
al drunkenness a cause for removal was not intend¬ 
ed to reach doubtful cases, or cases based on occa¬ 
sional and isolated acts of intoxication, so scattered 
in point of time as not to have generated a habit 

of drunkenness.33 

(7) Collection of Illegal Fees or Acceptance 

of Free Passes 

Charging or receiving Illegal fees, or the acceptance of 
free transportation from carriers, sometimes constitutes 
a cause for removal. 

It is sometimes provided by constitution or stat¬ 
ute that charging or receiving illegal fees shall con¬ 


stitute cause for removal.®^ Such a provision ap¬ 
plies to the receipt of improper fees or commis¬ 
sions under “color of office,”35 but it does not ap¬ 
ply to compensation paid the officer under a con¬ 
tract entered into for services rendered independ¬ 
ent and outside of the duties of his office,®'® or to 
an honest claim for expenses actually incurred by 
an officer in the discharge of his official duties, even 
if such expenses are not a legal charge.®^ In pro¬ 
ceedings to remove an officer for receiving illegal 
fees as. provided by statute, it is no defense that, 
after the fees had been declared illegal, he made 
restitution thereof.®® 

Acceptance of free passes. It is sometimes pro¬ 
vided by law that the acceptance of free transporta¬ 
tion from carriers shall operate as a cause for re¬ 
moval.®® Such provisions do not a.pply to an em¬ 
ployee of a railroad company who received passes 
which were given in consideration of his service 
and as part payment for employment^® 

(8) Conviction of Crime 

It Ift sometimes provided that a conviction of crime 
shall be a cause for removal; and such a provision refers 
to a conviction In a criminal prosecution conducted ac¬ 
cording to forms and with the privileges guaranteed by 
the constitution. 

It is sometimes provided by the constitution or 
statute that a conviction of crime shall be a cause 
for removal such a provision has been held to 
refer to a conviction in a criminal prosecution con¬ 
ducted according to forms and with the privileges 
guaranteed by the constitution.^® Removal from 


Where oourtltiitiouaa amendment 
making delinquent taxpayer eligible 
for office waa ratified at general elec¬ 
tion at which, taxpayer was elected 
to office but before final judgment in 
quo warranto proceedingrs, he could 
not be ousted from office.—Cooper v. 
•Lewis. 170 S.E1. 68, 177 Ga. 229, 88 
A.L.R. 808. 

28. Fla.—State ex rel. Hardie v. 
Coleman, 15S So. 129. 115 Fla. 119, 
92 A.L,.R. 988. 

46 0.9*. p 988 note 88. 

29. Iowa.—^tate v. Henderson, 124 
K.W. 767, 145 Iowa 667, Ann.Cas. 
1912A 1286. 

46 C.L p 988 note 29. 

Sa Miss.—Pruitt v. State, 76 So. 
761, 116 Miss. 88. 

81. Fla—State ex reL Hardie v. 
Coleman, 156 So. 129, 115 Fla 119, 
92 A.L.R. 988. 

82. Fla—State ex rel. Hardie v. 
Coleman, supra 

8a Tex.—^Tfigg V. State, 49 Tex. 
645.. 

46 C.J. p 989 note 41. 


34. Ga.—Adamson v. Leathers, 3 S.. 
E.2d 871, 60 GaApp. 682. 

46 C.T, p 989 note 44, 

Polioy of statute 

The statute providing that any 
public officer who shall charge or 
take fees not allowed by law, or for 
service not performed, shall on con¬ 
viction or proof thereof be dismiss¬ 
ed from office manifests a policy 
that public officers shall not charge 
or take fees not allowed by law.— 
Adamson v. Leathers, supra 

lyt^^easanee or misfeasance 

The statute authorizing removal of 
officers for charging and collecting 
illegal fees for services does not per¬ 
mit . an action for removal to be 
mainlined on allegations of every 
sort, oit malfeasance or misfeasance. 
—^Beesley v.. State, 87 NJB342d 640, 
:219 Ind. 239, 

35. Ga.—Adamson v. Leathers, 8 S; 
E.2d 871, 60 GaApp. 382. 

,01alm or assumption of right 

'"Color of office/' as applied to pub- 
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lio officers, is a claim or assumption 
of right to do an act by virtue of 
an office, made by a person who is 
legally destitute of such right.— 
Adamson v. Leathers, supra. 

38. Idaho.—^McBoberts v. Hoar, li62 
P. 1046, 28 Idaho 163. 

46 C.J. p 989 note 46. 

37. Idaho.—Hudson v. Bertsch, 220 
P. 109, 38 Idaho 52. 

46 C.J. p 989 note 46. 

88. Utah.—Skeen v. Paine, 90 P. 440, 
82 Utak 298. 

39. Va.—Commonwealth v. Gleason, 
69 S.E. 448, 111 Yeu 388. 

40. Va.—Commonwealth ▼. Gleason, 
supra. 

46 C.L p 989 note 43. 

41. Pa—Commonwealth v. Rudman, 
66 PaDlst. & Co. 898, 94 Pittsb. 
Leg.X 217. 

46 C.J. p 939 note 48. 

42. ,La—Coco V. Jones, 97 So. 387, 
164 La. 124. 
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office for commission of a crime must be based on 
a conviction therefor,and it must be shown that 
a judgment of conviction was rendered in a trial 
on presentment or indictment by a grand jury>^ 
The mere doing of a prohibited act without a con¬ 
viction therefor does not warrant removal.^5 So a 
statute authorizing removal of officers convicted of 
any offense involving moral turpitude requires a 
judgment of conviction in addition to the verdict of 
the jury.4® ''Commission of felon^* as a ground 
for removal of an officer, refers to a felony as dis¬ 
tinguished from a misdemeanor, and comprehends 
any crime punishable by death or imprisonment in 
a state prison.-*^ 

§ 51. -Necessity of Charges, Notice, and 

Hearing in General 

Public officers or employees may be removed without 
notice or an opportunity to be heard where there Is no 
definite term of office or employment and the appointing 
authority has power to remove at will or at pleasure, or 
where the constitution or statute so provides; but, where 
an officer can be removed only for cause, the power 
can be exercised only after notice and an opportunity to 
be heard. 

The power of removal of officers not holding for 
a definite term, incident to the power of appoint¬ 
ment, as discussed supra § 59, is an arbitrary one, 
and no formalities, such as notice of the intended 


removal, the presentment of charges, or the grant¬ 
ing of a hearing to the person removed, are neces¬ 
sary to its lawful exercise.^8 Further, the people, 
through the constitution^^ or the legislature under 
its constitutional power,®® may provide that an ap¬ 
pointive or elective officer may be removed with¬ 
out notice or hearing. Notice and an opportunity 
to be heard on removal from office can be avoided, 
however, only by an express grant of power to re¬ 
move at will,®i and, where the legislature on crea¬ 
tion of an office does not clearly grant the right to 
remove the appointee at the pleasure or will of the 
appointing power, any doubt will be resolved 
against the existence of arbitrary power in favor 
of a hearing before removal.®^ So, the mere ab¬ 
sence of an express provision for charges, notice, 
and hearing thereon, in a statute authorizing the 
removal of an officer, is not decisive of the right of 
the officer to such notice and hearing.®^ 

Where an officer can be removed only for "cause” 
either for the reason that he holds for a term fixed 
by law, or during good behavior, or that a statute 
so provides, it is generally held that the power 
granted is not arbitrary to be exercised at pleasure, 
and the power can be exercised only after notice 
and an opportunity to be heard.®^ So, under a stat¬ 
ute giving a board power to remove appointees if 


43. Mias.—state v. Henderson, 146 
•So. 456, 166 Miss. 680. 

46 C.J. p 989 note 48 M. 

44. Miss.—State v. Henderson, su¬ 
pra. 

45. Miss.—State . ▼. Henderson, su¬ 
pra. 

46. Va.—Smith v. Commonwealth, 
113 S.B. 707, 184 Va. 589, 24 A.Ii.R. 
1286. 

47. Fla.—State ex rel. Hardie v. 
Coleman, 155 So. 129, 116 Fla. 119, 
92 A.LI.R. 988. 

48. Cal.—^Decker v. Board of Health 
Corners of City of Los Angreles, 44 
P.2d 686. 6 Cal.Appj2d 884. 

Fla.—^Bryan v. Landis, 142 So. 660, 
106 Fla. 19. 

Ga-—^Lentz v. City Council of Augus¬ 
ta, 173 S.E. 406, 48 aa.App. 555. 

Ind.—Enink v. State ex rel. Budd, 194 
N.B; 862, 207 Ind. 628, 99 A.L.R. 
317. 

Md.—^Ahlgren v. Cromwell, 17 A.2d 
184, 179 Md. 248. 

Mo.—Cook V. St. Francis County, 
162 S.W,2d 252, 849 Mo. 484r-Oor. 
pns JiixiB dted in State ex rel. 
Mincke v, Sartorlus, 96 S.W.2d 878, 
875, 281 Mo.App. 807. 

Mont—State ex rel. Nagrle v., Sulli¬ 
van, 40 P.2d 995, 98 Mont .426, 99 
A.L.R. 821. 


N'.J.—^Ronchettl v. Board of Chosen 
Freeholders of Cumberland County, 
81 A.2d 896, 130 K.J.Law 65. 
N.Ci—Kinsland v. . Mackey, 8 S.E.2d 
698, 217 N.C. 608. 

N.D.—State ex rel. Johnson v. My¬ 
ers, 19 K.W-2d 745, 74 N.D. 678. 
a.C. —state ex rel. Williamson v. 
Wannamaker, 48 S.B.2d 601, 21!3 S. 
C. 1. 

Utah.—Sheriff of Salt Lake County v. 
Board of Com*rs of Salt Lake 
County, 268 P. 78i3, 71 Utah 693. 

46 C.J. p 989 note 53. 

Necessity of charges and hearing un¬ 
der: 

Civil service laws see Infra § 62. 
Veterans* preference acta see infra 
$63. 

Where diseretloii rests in offioer 

having power to remove other offi¬ 
cers, power of removal may be exer¬ 
cised without notice or hearing.— 
State ex rel. Bonner v. district Court 
of First Judicial Dist in and for 
Lewis and Clark County, Mont, 206 
P.2d 166. 

Notice of Intention 
Where a statute validly authorizes 
tribunal which appoints an officer 
without a fixed term to remove him 
at its discretion with or without 
.cause, the tribunal is thereby made 
the sole judge of the need or proprie¬ 
ty of doing SO' and notice pf such in¬ 
tention is not necessary. to. the offi¬ 
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cers or to others interested.—Parker 
V. Farish, 1 So.2d 596, 241 Ala. 127. 
Bemotion 

Pa.—Commonwealth ex rel. Jones v. 

•Snowdon, Com.Pl., 44 Lack. Jur. 218. 

49. N.M.—State v. Sanchez, 265 P. 
1077, 82 N.M. 266. 

60. Minn.—State ex rel. City of St. 

. Paul V. Oehler, 16 N.W.2d 766, 218 
Minn. 290. 

Mont.—State ex rel. Nagle v^ Sulli¬ 
van, 40 P.2d 996, 98 Mont. 425, 99 
A.L.R. 321. 

Vt,—^McFeeters v. Parker, 80 A.i2d 
800, 113 Vt. 189. 

46 C.J. p 990 note 55. 

5L Mont.—'State ex rel. Holt v. Dis¬ 
trict Court of First Judicial Dist. 
In and for Lewis and Clark County, 
68 P.2d 1026, 108 Mont. 488. 

52. S.C.—State ex. reL Williamson v. 
Wannamaker, 48 S.B.2d 601, 218 S^ 
C. 1. 

53. R.I.—Smitibi V. Woonsocket, 127 
A. 662. 

54. Ala.—^Parker v. Farish, 1 So.2d 
696, 241 Ala. 127~7Corp^ Juris cit¬ 
ed in State ex rel. McIntyre v. Mc- 
Eachem, 166 So. 86, 89, 281 Ala. 
609. 

Ark.—^McCain v. Collins, 164 S.W.2d 
448, 204 Arl^ 621. 

CaL—Steen v. Board of Civil Service 
Com*rs, 160 P.2d 816,. 26 Cal.^24 
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they arc fotmd not to possess the statutory qualifi¬ 
cations or to be guilty of neglect of duty or of any 
misconduct, the board must conduct a semijudicial 
inquiry including notice of charges and an oppor¬ 
tunity to be heard.55 In some cases, however, it 
has been held that the grant of power to the execu¬ 
tive to remove an officer for a specific cause implies 
authority to judge of the existence of that cause, 58 
although it has been held in other cases that even 
such a grant of power impliedly requires a hearing 
according to the principles of natural justice.®^ 
So, it has been held that the power to remove for 
such cause as seems sufficient to the removing board 
places the dedsion as to the sufficiency of the cause 
on the consdence and sound judgment of the board, 

716-i-Decker v. Board of Health 
Com*rs of City of Los Anireles, 44 
P.2d 6^6, 6 Cal.App.2d 8i84. 

Fla.—^Bryan v. Liandla, 142 So. 650, 

106 7^ 19. 

Cfa.—^Mayor and Council of City of 
Butler V. Hortman. 29 S.E.2d 611, 

70 Ga.App. 846—Corpus OTurls olted 
la Walton v. Davis, 2 S.E.2d 603, 

606, 188 Oa. 56—Lentz vl City 
Council of Augrusta, 178 S.E. 406, 

48 Ga.App. 565. 

m.—^People ex rel. Fosse v. Allman, 

68 N.B.2d 203, 829 Ill,App. 296. • 

Ky.-?-Howard v. Bell County Board 
of Education, 67 S.W.2d 466, 247 
Ky. 586. 

Mfiiss.—^Murphy v. Casey, 15 17.B.2d 
268, 300 Mass. 232.' 

Mont.—State ex rel. Ryan v. Norby, 

166 P.2d 802, 118 Mont. 288—Oor- 
. ’ pus JnrU cited .ia .State v. Ireland, 

^138 P.2d 669, 673, 114 Mont. 488— 

State ex rel. Nagle v. Sullivan, 

40 F.2d 995, 98 Mont 426, 99 A.L,R. 

. 821. ' ■ . ■ 

Pa.—^In re Kline' Township Sichool 
Directors. 44 A.2d 877, 853 Pa. 91 
-^Appeal of McIntyre, 22 A,2d 200, 

843 Pa. 87. 

Va.—Corpus iTuris cited ia Fugate v. 

Weston, 157 S.B. 786, 7«39, 156 Ya. 

107. 

Wyo.—Cowan v. State ex reL 

Scherck, 116 P.2d 864, 136 A.L.R. 

1330, 57 Wyo. 809. 

46 C.J. p 990 note 60. 

Strong infarenoe 

The circumstance that a public of-. 
fleer can be. removed only "for cause'* 
generally gives rise to a strong in¬ 
ference that a he^ng must be ac-, 
corded him and that he is entitled to. 
reasonable notice thereof.—Winslow 
V. Minto, 102 P.2a 919,, 164 Or. 496. 

XTature of oluurges 

“ Whenever dharges against an bf- 
fleer sought to be removed involve 
malfeasance, misfeasance, or nonfea¬ 
sance in ofiSlce, or directly refitect on; 
the official or personal integrity of: 
the incumbent, statute authorizing, 

Removal "for cause** requires notice- 


and no notice or opportunity to be heard is neces- 

sary.58 

Express provisions for notice and h^ring^ A 
statute expressly providing for notice and hearing 
is mandatory.58 Accordingly, under provisions pre¬ 
cluding the removal from any office or position of 
persons who have served as volunteer firemen for 
a prescribed time, except for good cause shown aft¬ 
er a hearing on written charges, it is required that 
charges, notice, and a hearing be afforded.®® Such 
a provision applies only to an office or emplo3anent 
within its terms,®! and, by virtue of express excep¬ 
tion, the protection of the statute may not extend 
to a person holding the position of private secre- 
or deputy®®* of any official or department 

N.T.—Steen v. NaBsau County, 
88 N.Y.S.2d 496. 179 Misc. 821, af¬ 
firmed 87 N.Y.S.2d 1028, 265 App. 
Div. 868. 
abcoeptioii 

The phrase, "except one created 
by the Constitution,** in statute pro¬ 
viding that exempt fireman, holding 
any office or position, except one cre¬ 
ated by the constitution, shall con¬ 
tinue therein during good behavior, 
must be given effect of parentheti¬ 
cal exception, complete. in itself, 
from application of stAtut6.-^reen- 
field V. Passaic Valley Sewerage 
Com'rs, 17 A.2d 489, 126 N.J.Law 
171. 

Statute held invalid 
The statute providing that no per¬ 
son holding a provisional oy tempo¬ 
rary position who is an exempt vol¬ 
unteer fireman employed on or be¬ 
fore a certain date, In a position in a 
public 'welfare department or emer¬ 
gency relief bureau, whose salary Is 
being paid, wholly or partly from 
special emergency relief taxes, shall 
be removed except for incompetency 
or misconduct shown after hearing 
on. due notice on stated charges, is 
void.—^McCann v. Kem, 28 N.Y.S.2d 
321, 262 App.Div. 109. 

61. N.J.—^Ronchetti v. Board of 
Chosen Freeholders of Cumberland 
County, 81 A.2d 396, 130 N.J.Law 
65—^Murphy v. Board of Chosen 
BYeeholders of Bergen County, 168 
A. 666, 110 N.J.Law 9. 

62. N.J.—rGlassman v. Fries, 2 N.E. 
2d 281, 271 N.Y. 116, reargument 
d^ed 6 N,B.2d 422, 278. N.Y. 498. 

63. N.Y.—Steen v. Nassau County, 
38 N.T.S.2d 4.96, 179 Mi»c. 821, af¬ 
firmed 87 N.Y.S.2d 1028, 265 App. 
Div. 868. 

3>esigiiatiou 

The fact that a person was desig¬ 
nated as a ^‘deputy** did not make 
him one, as respects power of ap¬ 
pointing authority to discharge him 
Without a hearing^—Steen v. Nassau 
County, supra. 


and opportunity to disprove charges 
made.—State ex rel. Holt v. District 
Court of First Judicial Dist. In* and 
for Lewis and Clark County, 68 P. 
2d 1026, 108 Mont. 438. 

Failure to perform duty 
Mo.—Coleman v. BAnsas City, 173 
S.W.2d 672, 851 Mo. 264—State ex 
inf. McBiittrlck v. Wilson, 166 S.W. 
2d 499, 850 Mo. 486, 148 A.L.R. 
1465. 

Where title to public office is tried, 
officer must be given opportunity to 
defend.—^In re Flynn's Estate, 246 
N.Y.a 621, 187 Misc. 900.. 

56. Mo.—State V. Crandall, 190 S.W. 

889, 269 Mo. 44. .. 

46 C.J. .P ,990 note 61. 

68. Ill.—^People ex rel. Roy v. Board 
of Sup'rs of Knox County, HI., 250 
IlLApp. 13. 

46’CJ. p 990 note 62. 

67. Mich.—Dullam V. WUlson, 19 N. 
W. 112, 68 . mch. 892, 61 Am.R. 
128. 

46 C.J. p 99.0 note 68. 

Opportunity for defense 
Governor, who undertakes to ex¬ 
amine acts of public officer under 
constitutional provision authorizing 
him to remove public officers from 
office on enumerated grounds, must 
give officer reasonable opportunity to 
make his defense.—^People ex rel. 
Clardy v. Balch, 266 N.W. 762, 268 
Mich. 196. 

63. Ala.—^Touart v. State, 56 So. 

211, 178 Ala. 458. 

46 CJ. P 990 note 64. 

69>. . 111.—^People ex rel. Fosse v. All- 
man, 68 N.E.2d 203, 829 lU.App. 
296. 

.46 C,J. p 990 note 66. 

Provision held valid 

N.T.—^Becker v, Barry, 800 N.T.S. 

1153, 166 Misc.. 877. 

Statutory requirements held oonu 
“ paled with ' 

Cal.—Pacheco v. Clark, 112 P.2d 67, 
44 CaLApp.2a 147. 
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Such a provision has been held applicable only to 
legal employment or appointment and does not pro¬ 
tect a person holding office by virtue of an illegal 
appointment;®^ nor does such a provision preclude 
removal of a person appointed for a definite term, 
on expiration of such term.®® Notwithstanding the 
statute, an officer or employee who is a volunteer 
fireman may be summarily removed where the posi¬ 
tion is validly abolished for reasons of economy or 
otherwise,®® and in such case the appointing power 
is not required to discharge members of a less fa¬ 
vored class in order to avoid terminating the posi¬ 
tion of exempt firemen.®^ The protection of such 
a provision will not be extended to independent of¬ 
ficials but is restricted to holders of subordinate po¬ 
sitions,®® and the test to determine whether the per¬ 
son discharged is a subordinate employee is wheth¬ 
er, in the performance of his various duties, he is 
subject to the direction and control of a superior 
officer, or is an independent officer subject only to 
such directions as the statute gives.®® 

Express provisions for notice and a hearing in 
the case of removal of civil service employees or 
employees entitled to preference as discharged sol- 

eft. N.T.—Daly v. School Dlst. No. 

2, Town of Hempstead, 81 N.Y.S. 

2d 207. 

66, N.X—Ackley v. Norcross, 6 A.2d 
721, 122 N.J.Liaw 669, affirmed 11 
A.2d 106, 124 N.JXaw 183. 

66. N.T.—O'Donnell v. Sinnott, 41 
N.T.S.2d 674. 266 App.Dlv. 176— 

Plelsticker v. Livoti, 24 N.T.S.2d 
196, .176 Mlsc. 592, affirmed 24 N. 

Y.S.2d 1016, 260 App.Div. 1043, ap¬ 
peal denied 25 N..Y.S.2d 1000, 261 
App,Dlv. 837. ’ 

67. N.Y.—Plelsticker v. Llvoti, su¬ 
pra. 

68; N;Y.—Cappon V. Cleere, 32 N.Y. 

S.2d 846, 177 Misc. 1027. 

69. N.Y.—Cappon v. Cleere, supra. 

70. Cal.—Neuwald v. Brock, 86 P. 

2d 1047, 12 Cal.2d 662. 

Conn.—^Turrlll v. Ersklne, 54 A.2d 
494, 184 Conn. 16. 

Ohio.— 7 $late ex reL Hanltch v. Tay¬ 
lor, App., '83 N.B.2d 29. 

Ijaws valid 

Ala.—Heck v. Hall, 190 So. 280, 238 
Ala. 274. 

Be^Erarded with favor . 

Tenn.—City of Knoxville v. State 
ex rel. Hayward, 133 S.W.2d 465, 

. 175 Tenn. 159,. 

Mbmtes of meetiiigs 
The Civil Service Act does not re¬ 
quire that the minutes of meetings 
of the civil : service comhilssion 
should contain inforzhation in re¬ 
spect of dismissals or other petty 
details regarding state employees.— 

Nilsson ▼.> State Personnel Board of 
67 C.J.S.—17 


diers, sailors, or marines are considered infra §§62, 

63. " 

§ 62. —— Civil Service Laws 

a. In general 

b. Procedure for discharge or demotion 

in general 

c. Necessity and sufficiency of grounds 

d. To whom provisions apply 

a. In General 

civil service laws usually regulate the removal or 
demotion of officers and employees in the civil service 
system, and such officers or employees may be removed 
or demoted only by the person having the power of re¬ 
moval exercising such power in good faith and In accord¬ 
ance with these laws. 

Civil service laws adopted , in many states usually 
regulate the removal or demotion of officers and 
employees included within the civil service estab¬ 
lished by such laws,7® but removals made prior to 
the effective date of such laws arc governed by the 
previously existing laws.*^^ While one who accepts 
an office under a civil service law. submits to its 
provisions as to removal,*^® he may be removed, dis¬ 
charged, dismissed,*^® or, according to the decisions 

N.Y. *65—Kreppein v. Downs, 72 
N.Y.S.2d 160, 272 AppJOiv. 462— 
Graae v. Ahem. 18 N.Y.S.2d 907, 
268 App.Dir. 686—Steen v. Nassau 
County, 88 N.Y.S.2d 496, 179 Misc. 
821, affirmed 37 N.Y.S.2d 1023, 265 
AppDiv. 858—Kinsley v, Shanahan, 
17 N.Y.S.2d 26, 173 Misc. 38— 
Smith V. Greene, 283 N.Y.S. 264, 
156 Misc. 833, modified on other 
grounds 287 N.Y.S. 953, 247 App. 
Dlv. 426—Besler v. Malone, 52 N. 
Y.S.2d 467. 

Ohio.-^Hagerman v. City of Dayton, 
71 N.B.2d 246, 147 Ohio St. 313— 
State ex reL Byrd v. Sherwood, 42 
N.EI.2d 889, 140 Ohio St 173—State 
ex rel. Townsend v. Beming, 19 N. 
B.2d 156, 135 Ohio St. 81—Zimbel- 
man v. Atkinson, App., 86 N.B.2d 
791—State ex reL Hanltch v. Tay¬ 
lor, App., 33 N.E.2d 29—State ex 
rel. Prick v. Ohio Department of 
Liquor Control, App., 32 N.iB.2d 72 
—State ex rel. Townsend v. Bem- 
“ihg, 21 N.B.2a 1016, 60 Ohio App. 
468. 

Pa.—Kenowski v.‘ Clty^ of Scranton, 
Com.Pl., 44 Lack.Jurl 46. 

Removal held proper 
Cal.—Gipher v. State Ci^l Service 
Commission of California, 66 P.8d 
636, 18 Cal.App.2d ipb. ' 

Conm—State ex ret Hartnett v. Zrf- 
ler, 66 A.2d’475, 136 Conn. 438.' , 
Mass.—Kennedy v. City :of Holybke^ 
44 N.BJd 786, 31'2i; M^s.' 248. '' ‘ ’ 
N.Y.—^Blwood V. 'i^fepartment.' of 
^ Mentis Hygiene;. 72’N.Y.S.2d 648. 
Wis.—Estate ex ret AhiieiTion v;^Bais 
low, 292 N.W. 290, 236 Wla' 


California, 78 P.2d 467, 26 CalwA.pp.2d 
699. 

Provlsloxui mutually eacolnsi're 

Section, relating'to dismissal from 
state classified service because, of 
lax^ of work, economy, abolition of 
position, etc., and section relating 
to dismissal for good of the service 
are mutually * exclusive.—State ex 
rel. Hartnett V. Zeller, 65 A.2d 476, 
185 Conn. 438. 

71- Ga.—^McCutcheon v. Smith, 36 
S.B.2d 144, 199 Ga 686—^McCutche- 
on V. MacN^ll, 28 S.E.2d 469, 197 
Ga. 72. 

72. Ohio.—State ex rel. Townsend v. 

Beming, 19 N.B.2d 166, 136 Ohio 
St. 31. . . 

Wis.—State ex rel. Anderson v. Bar- 
low, 292 N.W.. 290, 286 Wis, 169. 
46 C.J. p 990 note 66. 

73. D:S.—Gadsden v. V. S., 78 P. 
Supp. 126, 111 CtCl. 487; 

Cal.—^Brown •▼. State Personnel 
Board, 110 P.2d 497, 48 Cal.App.2d 
70. 

Qa.—Yickery v. Postef, 89 S.B.2d 
90, 74 GaApp. 167, reversed on 
other grounds 42 S.B,2d 117, 202 
Ga 65, conformed to 42 S.B.2d .461, 
76 GaA.pp. 121. 

Mich.—Sullivan v. Atwood, 288 NlW. 

30Q, 290 Mich. 664. . 

N.X—Lee v. Zink, 36 A,2d 80, isi N. 
J.Law 89—<Young v. Civil Service 
Commission,. 22 A.2d 623, 127 N.X 
Law 329. 

N.Y.—Miller v. Kling, 38 N.Y.S.2d 
413,' 265 App.Dlv. 148, feverbed on 
other grounds 50 NB.2d 646, 291 
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on tlie question, he may be dempted'^^.only .in accords 
ance with such provisions, regardless of the good 
faith of the removing authority,'^^ unless he has 
consented to, or acquiesced in, the unauthorized re- 
movalJ® The purpose of. tlie civil service laws 
restricting.,the. power of removal is to provide for 
continuity in service of those who come within 
their puryiew,77 and. to require that once an em- 
plo 3 rment is made removal from:the position should 
be based only on just grpunds.'^s in other words, 
the purpose and effect of these laws' are to take 
from the. apppinting bflScer the ri^ht'of arbitrary 
removal joi ah .appointee which he would otherwise 
havCy'^® and to ^permit removal to be based only on 


unfitness for the work for one reason or another 
and not on personal considerations^® or political af¬ 
filiations.®^ 

The discharge or dismissal , of a civil service em¬ 
ployee may be effected only by the person or agency 
having the power of removal,®® and sudi power 
must be exercised in good faith®® and in compliance 
with the prescribed procedure, as discussed infra 
subdivision b of this section. Since, under civil 
service laws, the grade of a civil service employee 
depends on his duties and not on his salary, the re¬ 
duction of his salary will not constitute a removal 
from the grade or position held by him.®^ 


PlmmiBBal lield improper 
N.T.—Burke v. i(Ic(>oldrick. 28 IT.T. 
S.2d 123, 260 -AppJblv. 605, reargu^ 
ment .denied 25 ir.T.S.2d 990, 261 
App.Dlv. 886—Welsliar v, Thayer, 
282 IIT.T.S: 829, 246 App.Plv. 893 
. -r*Kinsella v. Ken^, 6 N.T.S.2d 864, 
168 Miso. 847, affirmed 6 ;Nr.Y.S.2d 
884, 254 App.Div. 834, reargttment 
denied 6 K.Y.S.2d 748, 254 App. 
D1V..S64. 

Feimanent dvll serylce status held 
aoaulred 

Minn.—State ex reL Carstater v. Civ¬ 
il-Service Board of Minnesota, 10 
ISr.W.td 422, 215 Minn. 515. 

74. La.—^tete ex rel. McNeal v. 
Avoyelles' Parish School Board, 
7 So.2d 165. 199 La. 859. ■ 

N.J. — ^Young V, Civil Service Com¬ 
mission, 22 A.2d 528, 127 N.j.Law 
329. ' 

N.Y.—Miller : V. Kllngr, 88 N.Y.a2d 
413, ..265 A|>p:Piv. 143, reversed on 
other grrounds 60 N.B.2d 546, 291 
IT.Y. 65. 

Ohio.—^Hagrermsji v. City of Dayton, 
71 3Sr.B.2d 246, 147 Ohio St. 818. 
PjEu-^taite Civil Service Commission 
v. Darragh, Com.Pl., 60 Dauph.Co. 
112 . . , 

Demotion held effected 
Reduction of salcur of architect 
employed In state department of 
public works below nUnimum salary 
of grade seven and change of title 
from senior to assistant architect 
was held demotion, although title 
alone .was subsequently restored,— 
Brown v., Greene, 198 NJS. 626, 269 
N.Y. 45,< reargun^ent denied .199 N. 
E. 697, 269 N.Y, $18.. 

FUliag position ih lower grade 
Demotion, of employees of one 
grade to '01 positions ln,low;6r grade 
which had been xnada.yacant by sus¬ 
pension of employees of that grade 
because of alleged lcu& of funds was 
held illegsd, since suspended em¬ 
ployees, under Stamte, were:entitled 
to preference., over 01 others> on re¬ 
establishing . of -, their positions.— 
^mith v. . Greenly 287 N.Y.S. 958, 247 
App.Dlv. 425. .. .. 


Beelassifloation held proper; 

N;Y.—Skrockl v. Greene, 274* N.Y.S. 
..\1, 242 App.Div. 226. 

.Wls.—Peters v. Personnel Bd; of 
State, 36 N.W.2d 924, 254 Wls. 227. 

76. N.y^—^Resler v. Malone, 62 N.Y. 
S.2d 467. ' . 

76. Mass.—^Branche v. City of 

Fitchburg, 29 N.E.2d 181, 806 Mass. 
613. 

77. N.Y.-^Morri8 v. Neider, 18 N.Y. 
S.2d 207, 269 App.Div. 49. 

Ohio.—State ex rel. Neffner v. Hum¬ 
mel, ’61 lT.E.2d 900, 142 Ohio St. 
324. 

Sfilcienoy 

The basic intent of civil service 
law is to provide state with efficient 
service by assuring tenure to a con¬ 
siderable degree and. by .stimulating 
continued efficiency through provi¬ 
sions for protection of competent 
and faithful employees, and provi¬ 
sions for demotion of those whose 
work does hot meet standards set 
for a particular classification.—Odau 

V. Personnel Board of State, 27 N. 

W. 2d 726. 260 Wis. 600. 

Seoondaxy purpose 

The statutes relating to civil 
service have for their primary, pur¬ 
pose ebo'nomy and efficiency in pub¬ 
lic service, and the secondary pur¬ 
pose is permanent tenure in office 
for those employed in such service. 
—State ex rel. Stoer v. Baschig, 49 
N.E.2d 66, U1 Ohio St 477. 

78. Mass.—^Horrigan V. Mayor., of 
Pittsfield, 11 N.E.2d 685, 298 Mass. 
492. 

Ohio.—State ex rel. Buckman v. 
Munson, 48 N.E.2d 109, 141 Ohio 
St 819—King v. Cole, App., 62 N. 
E.2d 660. . 

79. Alia.—^Donaldson v. Sisk, 113 P. 
2d 860, 57 Aria. 318. 

Okl.—^Burge v. Oklahoma Employ¬ 
ment Seo. Coxhntissioh, 195 P.2d 
285, 200 OkL 429. 

—^Donaldson y. Sisk, 118 P. 
id fiSOj 57 0ria. 818. 
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81. Ala.—Miller v. State ex rel. 
Peek. 29 So.2d 411, 249 Ala. 14, 
172 A.L.R. 1366. 

AbolitioiL of spoils system 

The purpose of civil service is to 
abolish the so-called spoils, system, 
and to increase the efficiency of the 
service by assuring employees of 
continuance in office regardless of 
what party may be in power.—^Allen 
V. McKinley, 117 P.2d 842, 18 Cal.2d 
697. 

politlos in narrow application 
The purpose of the civil service 
is to supplant the spoils, system and 
to remove ‘Apolitical affiliation” as a 
reason for dismissal from office, but 
the mandate of the act that there 
shall be no discrimination because 
of political affiliation refers to pol¬ 
itics In its narrow application to 
groups with legitinoate alms and not 
to movements, political in broad 
sense, which cuivocate destruction of 
government by violence.—^Pawell v. 
Unemployment Compensation Board 
of Review, 22 A.2d 48, 146 Pa.Super. 
147. 

82. U.S.—^Kohlman v. Smith, D.C. 
Pa., 71 F.Supp. 73. 

N.J.—Dodd V. Van Riper, 61 A.2d 84, 
135 N.J.Law 167, 

Appointing power 

Cal.—Cronin v. Civil Service Com¬ 
mission of Los Angeles County, 
236 P. 389, 71 CalA.pp. 683. 

Wis.—Odau V. Personnel Board of 
State, 27 N.W.2d 726, 26Q Wis. 
600. 

The oivn, service commlssioii, im- 
der some provisions, has exclusive 
jurisdiction finally to determine 
when,, under what circumstances, 
and for what causes, those in such 
service may be removed therefrom. 
—State Civil Service Commission v. 
Hazlett, 201 P.2d '616, 119 Colo. 173. 

83. Fla.—Glendlnning v. .Curry» 
So.2d 794, 158 Fla. 898. 

84. N.Y.—^Rudd V. Cropsey> 144 N, 
Y.S. 198; 169 App.Div. 276. . 
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Civil service ndes are not effective to limit a . 
power of removal conferred by the constitution^^ 
or a statute,^® but a valid rule adopted by the civil 
service commission is as binding on it as a positive 
statutory regulation.^^ Under a statute providing 
that in any reduction in personnel, competing em¬ 
ployees shall be released in accordance with civil 
service commission regulations, the civil service 
commission has authority to prescribe regulations 
concerning reductions in personnel's The promul¬ 
gation of a rule by a civil service commission de¬ 
clearing what shall be considered a good cause for 
removal does not assume the possession by the com¬ 
mission itself of the power to remove any official or 
employee, but simply enacts what shall be consid¬ 
ered good cause for dismissal by the proper author- 
ity.ss Where a statute provides for the filing of 
charges before the commission by the appointing 
power where it is sought to have the employee de¬ 
moted or dismissed, the commission may not under 
its rule-making power, authorize such charges to be 
filed by others than the person possessing the ap- 

85/ N.T.—People v. Henry, 62 N.T. 

S. 102, .47 App.Dlv.133. 

86. N.T.—People v. Kane, 70 N.Y. 

S. 982. 

46 C.X p 991 note 74. 

87. ni.—Glilcago V. BuUls, 124 Ill. 

App. 7. 

88.. U.S.—Johnson v. War Assets 
Administration,' C.A.I11., 171 P.2d 
556. 

89. N.Y.—People v. MilUken, 77 N. 

B. 872, 185 N.Y. 85. 

90. Wis.—State ez rel Baranowski 
V. Koszewski, 29 N.W.2d 764, 251 
Wis. 883. ‘ 

91. XT.S.—Gadsden v. V. 

Supp. 126, 111 CtCL 487. 

Cal.—Nilsson v. State Personnel 
Board of California, 78 P.2d 467, 26 
CaIApp.2d 699. 

I/a,—State ex rel McNeal v. Avoy¬ 
elles Parish School Board, 7 So. 

2d 165, 199 La. 859. 

Ohio.—State v. Witter, 148 N.B. 556, 

110 Ohio St 216. 

procedure before administrative 
boards or officers see infra § 66. 

The fall performanoe of all con¬ 
ditions established by the civil serv¬ 
ice law is an essential prereauisite 
to Jurisdiction of the removlngr body 
over subject matter of office, and, 
where there is no substantial com¬ 
pliance with statutory procedure, an 
order of removal is a nullity.—Arn¬ 
old V. State ex rel. Mallison, 2 So. 

2d 874, 147 Pla. 824—State ex reL 
Norris V. Chanoey, 176 So. 78, 129 
Fla. 194. . 

98. - Colo.—McDevitt v. Corftnan, 

120 P.2d 968, 108 Ck>lo. 571—State 


pointing power.^^ 

... b. Procedure for Discharge or Demotion in 
in General 

The procedure which Is prescribed by the civil service 
taws for the removal or. demotion of a civil service offi¬ 
cer or employee, such as the furnishing of charges and a 
hearing or opportunity for explanation, must be strictly 
followed In order to effect a valid removal or demotion- 

The procedure which is prescribed by the civil 
service laws for the removal or demotion of a civil 
service officer or employee must be strictly followed 
in order to effect a valid removal or demotion. 
Such laws frequently provide for charges and a 
hearing or opportunity for explanation,^^ at least 
after expiration of the probationary period,®^ al¬ 
though charges and a hearing may be unnecessary 
in cases where the removal is not in “consequence 
of any delinquency on the part of the employee, but 
is for some other and sufficient reason,®^ such as a 
valid reduction of the working force or abolition 
of the position, as discussed infra subdivision c (2) 
of this section, or where the employee sought to be 

the charges preferred against hini, 
since he should in all fairness be 
given an opportimity to defend him¬ 
self. and, if the charges can be sus¬ 
tained by proper proof by those dis- 
chargring him, they are not preju¬ 
diced by a hearing.—Healey v. 
Jones, 46 Pa.Dist. & Co. 41. 
Beqnirements held oompHed with 
N.Y.—^Blwood V. Department bf 
Mental Hygiene, 72 N.Y.S.2d 648. 
93. D.C.—Borah v. Biddle. 141 F.2d 
278, 78 TJ.SJlpp.D.C. 874. 

Minn.—State ex rel. Carstater v. Civ¬ 
il Service Board of Minnesota, 10 
N.W.2d 422, 216 Minn. 616. 

N.Y.—Graae v. Ahem, 18 N.Y.S.2d 
907,. 258 App.Div. 686. 

Procedure for discharge of proba¬ 
tionary employees see infra sub¬ 
division d (8> of this section. 
Failnre to file oertifloaie 
Employee, whose ‘‘satisfactory'* 
rating'^twb months prior to expira¬ 
tion of the six-month probationary 
period remained unchanged at ex¬ 
piration bf probationary period, 
could not be discharged without no¬ 
tice and hearing as a “probationary 
employee** merely because a certifi¬ 
cate of satisfactory rating reauired 
for a permanent position was not 
filed at end of probationary period.— 
Boifah V. Biddle, 141 F.2d 278, 78 IT. 
S.APP.D.C. 874. 

V State ftTf r^. 
Mallison, .2 . So,2d 874, 147 Fla. 824 
—State ex* rel.. Norris v. Chancey, 
176 So. 78, 129 Fla. 194. 

46 C.J, p 991 note 70^ 

;l31egal apj^lntmeht ‘ 

Pa.—^Bonnert v. Hanlon,, Clom.Fl., 48 
. liaoitJur. 177.. i 


S., 78 F. 


Civil Service Commission v. Lehl, 
118 P.2d 1080, 108 Colo. 897. 

La—State ex rel. McNeal v. Avoy¬ 
elles Parish School Board, 7 So.2d 
165, 199 La 859. 

N.J.—^BlackweU v. Civil Service 
Commission, 28 A.2d 268, 129 N. 
J.Law 107. . . 

N.Y.—^Marasco v. Morse, 22 N.Y.S. 
2d .316, affirmed 34 N.Y.S.2d 823, 
263 AppJ)lv. 1063, affirmed 46 N. 
B.2d 864, .289 N.Y. 768. 

Ohio.—Zimbelman v. Atkinson, App., 
86 N.B.2d 791—Rowley v. Fergu¬ 
son, App., 48 N.E.2d 243. 

Okl.—^Burge v. Oklahoma Employ¬ 
ment Security Commission, 195 P. 
2d 285, 200 Okl. 429. < 

The goal of dvll sezvloev assuiv 
ance of continuity In. position, 
should not be thwarted by leaving 
employee without remedy ..for full 
consideration of propriety of hjs.dis¬ 
charge, unless, the statute imgues- 
tionably requires such result.—Steen 
V. Board of Civil Service Com'rs, 160 
P.2d 816,. 26 Cal.2d 716. . . 

On whom duty imposed 
The duty to give public hearing 
on request to person removed from 
office within classified ‘ public^ serv¬ 
ice rests on ' removing officer oif 
board, who must provide it without 
further demand.-i--Lowry v. Commis¬ 
sioner of Agriculture, 18 N.B.2d‘ 648, 
802 Mass. 111. 

Where answer made 

While statute do^S..not specifically 
require civil service comxnisslons to 
hold hearings on the validity of the 
discharge of civil service employes. 
It does implicitly do so where a full 
answer is made by the employee to 
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discharged or demoted is not within the protection 
of such laws, as discussed infra subdivision d of 
this section. So, it is generally the rule that a civil 
service employee cannot be legally discharged or 
demoted unless within a prescribed time the dis¬ 
charging authority furnishes the employee with a 
notice or statement setting forth the reasons or 
grotuids for the discharge or demotion,^® and a 
copy thereof is filed with the civil service board 
or commission.^® Under some provisions, it is not 
required that an actual '‘trial” or hearing be grant¬ 
ed,®^ except for employees in certain categories,®® 
and the employee need receive only a reasonable 
opportunity to answer the charges in writing.®® 
The duty of the tribunal, empowered to remove an 
officer within the civil service laws, to accord him 
a hearing required by such laws is not affected by 
the fact that the conduct of the officer may have 
been made the subject of inquiry in another tri¬ 
bunal.^ 


a Necessity and Sufficiency of Grounds 

(1) In general 

(2) Reduction of working force or abo¬ 

lition of position 

(1) In General 

A civil service employee may be discharged or de¬ 
moted on grounds, or for a cause, authorized by the 
civil service laws, and only on such grounds or for such 
cause. 

As a general rule, a civil service employee may 
be discharged or demoted on grounds, or for a 
cause, authorized by the civil service laws, and only 
on such grounds or for such cause.® An employee 
may, however, be discharged without cause prior 
to the time fixed for taking effect of protective pro¬ 
visions of the act® Under particular provisions, 
removal may be justified on the ground of ineffi¬ 
ciency,^ incompetency, or misconduct,® such as 
willful disobedience of established rules or depart- 


sa. Cal.—In re Keeley, 97 P.2d 468, 
86 CalJ^pp.2d 254. 

. XTotlce bAld ardUdant 
N.Y.—^LAnzer v. Moran, 61 lT.T.S.2d 
389, 268 App.l>iv. 947, appeal de¬ 
nied 54 N.T.S.2d 376. 269 App.Div. 
720, affirmed 62 K.SL2d 489. 294 K. 
T. 864. 

96. Wis.—Odau v. Personnel Board 
of State, 27 N.W.2d 726, 250 Wis. 
600. 

Begntzemaiit beld dlreetoxy 

The statutory direction to appoint- 
inir officer promptly to file reasons 
for discharge or reduction in posi¬ 
tion of a civil service employee is 
designed to provide a means where¬ 
by personnel board may be advised 
of act, the requirement being direc¬ 
tory rather than mandatory as re¬ 
spects any duty or right afiCectlng 
demoted employee.—Odau v. Per¬ 
sonnel Board of State, 27 N.W.2d 
726, 260 Wis. 600. 

917. XJ.S.—Culligan v, XJ, S., 107 Ct 
CL 222, certiorari denied 67 S.Ct 
1092, 830 U.S. 848, 91 L.Ed. 1292. 
Cal.—^Parsons v. Las Angeles Coun¬ 
ty, 99 P.2d 1079, 87 CaLApp.2d 666. 
9a N.T.—Steen v. Nassau County, 
38 N.Y.S.2d 496. 179 Misc. 821, af¬ 
firmed 37 N.TU3.2d 1023. 265 App. 
Div. 868—Plunkett v. Wilson, 87 
N.T.S.2d 959. . 179 Misc. 149, af- 
finned 64 N.Y.S.2d 706. 269 App. 
I>|v, 748—Resler v. Malone, 52 N. 
Y.S.2d 467. 

99. N.Y.—<rerum v. Moore, 46 N.Y, 
S.2d 885, 267 App.Diy. 931. appeal 
denied 48 N.Y.S.2d 810, 267 App. 
Div. 1017 —Singer v. Craves, 4 N. 
Y.S.2d 318, 254 App.Div. 3'7, af¬ 
firmed 17 N.B1.2d 446, 279 N.T, 673 
-T^Blwood ..V. Department of Men¬ 
tal Hygiene, 72 N.Y.a2d 648-rrIn- 


dermill v. Areson, 81 N.Y.S.2d 886 
— ^Blum V. Connelly, 24 N.Y.S.2d 
175, affirmed 80 N.Y.S.2d 229. 262 
App.Dlv. 1066. 

Slfect of amendueiit 
7%e fact that amendment to stat¬ 
ute, regarding removal of civil serv¬ 
ice employee who is not veteran or 
volunteer fireman, requires employee 
to be found guilty or to be acquitted, 
does not change the procedure for 
removal so as to require a quasi- 
Judiciai hearing akin to a trial with 
light of accused employee to con¬ 
front accusers and subject them to 
cross-examination.—Plunkett v. .Wil¬ 
son, 37 N.T.S.2d 969. 179 Misc. 149, 
affirmed 64 N.T.S.2d 706, 269 App. 
rUv. 743. 

1. D.C.—Kalfbus v. Siddons, 42 
App.D.C. 310. 

a. U.S.—Gadsden v. U. S., 78 P. 

Supp. 126, 111 eta. 487. 

N.T.—^hlacMillan v. Morgenthau, 263 
N.Y.S. 668, 146 Misc. 688. 

Grounds tor removal generally see 
supra 6 60. 

"Cause” and “reasons’’ distlngnlshed 
liSgislature was held to have made 
I distinction between “cause” and 
I ‘^reasons” for removal of civil serv¬ 
ice officers, “cause” occasioning re¬ 
moval and being succinct statement 
of that which produces or leads to 
removal aa result and implying a 
reasonable ground-of removal, while 
'"reasons'* are circumstances or 
proof, facts or motives, which gen¬ 
erate conviction that there ought to 
be a removal*—^McKenna v. White, 
192 N.S!, 84, 287 Mass. 495. 

“Ctood of the sezvioe” 

Statutory requirement that notice 
of dismissal from state classified 
service for “good of, the service" 
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state whether discharge was for in¬ 
competency or other reasons relat¬ 
ing to effective discharge of duties 
defines and narrows the meaning of 
quoted phrase.—State ex reL Hart¬ 
nett V. Zeller, 66 A.2d 476, 185 Conn. 
438. 

Boartloiilar oauses 

A civil service employee may be 
removed under statute for insubordi¬ 
nation, Inefficiency, incompetency, 
neglect of duty, discourteous treat¬ 
ment of public, dishonesty, drunk¬ 
enness, immoral conduct, violation 
of civil service commission's rules, 
violation of inrovlBlons of statute 
failure of good behavior, misfeas¬ 
ance, malfeasance, or nonfeasance In 
office.—State ex rel, Townsend v, 
Beming, 19 N.H.2d 166, 186 Ohio St 
31. 

Oanse for removal shown. 

N.T,—Miller v. Kling, 50 N.B.2d 546, 
291 N.Y. 65—Singer v. Graves, 4 
N.T.S.2d 318, 264 App.Div. 37, af¬ 
firmed 17 N.B.2d 446, 279 N.T. 578 
—^Indermill v. AresOn, 81 N.Y.S. 

. 2d 886. 

Cause for removal not shown 

(1) In general.—^Toung v. avil 
Service Commission, 22 A.2d 623, 
127 N.J.IAW 829. 

(2) Physical unfitness.—State ex 
rel. Baranowski v. Koszewski, 29 N. 
W.2d 764, 251 Wis. 383. 

3. Minn.—State ex rel. Kunz v. 
Gravlin, 293 N.W. 257, 208 Minn. 
148. 

Cal.-^Parsons v. Los Angeles 
County, 99 P.2d 1079. 37 CaLApp. 
2d 666. 

Wis,—State ex reL Baser v. McBiide, 
254 N.W. 667, 216 Wis. 574. ^ 

6. Iowa.—Anderson v. Board of 
.avil .Service Commissioners of 
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mental orders promulgated in good faith,® or the 
invalidity of the appointment because of the ap¬ 
pointee's ineligibility for the position.^ Where the 
civil service commission disapproved, for lack of 
minimum requirements, the provisional appointment 
of an employee, the appointing power may properly 
separate such employee from his position.® 

"Just cause” for discharge of a civil service em¬ 
ployee cannot be founded on a political or religious 
reason, but must be based on other considerations.® 
Where the only limitation of the power of a supe¬ 
rior is a prohibition against removal for political 
causes, removal may be made for any other reason, 
good or bad.^® A removal for reasons which are 
insufficient, frivolous, or irrelevant, and a removal 
grounded on evidence which to fair-minded per¬ 
sons appears inadequate to justify the conclusion 
reached, is, however, a "removal without proper 
cause,” although it falls short of an exercise of 
bad faith.ii The refusal to take an examination is 
not cause for removal by a civil service commis¬ 
sion, under a rule imposed by the commission it¬ 
self, when the incumbent is within the protection 
of the statute.^2 


Disloyalty. It may be a ground for removal that 
the civil service commission entertains reasonable 
doubt concerning the employee's loyalty to the gov- 
ernment.1® Some statutes provide that a civil serv¬ 
ice employee who advocates un-American or sub¬ 
versive doctrines may be dismissed from service, 
and it has been held that apart from any legislative 
grant of power, an executive may dismiss persons 
from public service on the ground that they are 
Communists.!® 

(2) Reduction of Working Force or Aboli¬ 
tion of Position 

Ordinarily the civil service laws restricting the re¬ 
moval of employees do not preclude the discharge of an 
employee where the working force is reduced for rea¬ 
sons of economy or lack of work, or where the office or 
position is abolished In good faith, but It may be re¬ 
quired that the order In which employees are discharged 
be based on seniority rights of the employees Involved- 

It is generally the rule that power exists to dis¬ 
miss an employee in the civil service where the 
working force is reduced for reasons of economy 
or lack of work,!® even in the absence of abolition 
of the position,!*^ or where the office or position is 
abolished in good faith,!® as in the case of a good- 


city of Des Moines, 290 N.W. 493, 
227 Iowa 1164, 127 A.L.R. 489. 
Object of proTlsloiis 
The provisions of the civil service 
statute limiting basis for removal of 
a civil service employee to incompe¬ 
tency or misconduct were not in¬ 
tended as a cloak to cover miscon¬ 
duct, incompetency or failure to per¬ 
form oflftcial duties, but were In¬ 
tended to provide some protection 
and safeguard against arbitrary ac¬ 
tion of superior officers in removing 
employees for reasons other thau 
those named in the statutes.—^An¬ 
derson V. Board of Civil Service 
Commissioners of City of I>es 
Moines, 290 N.W. 498, 227 Iowa 1164, 
127 A.L.R. 489. 

e, N.Y.—MacMillan v. Morgenthau, 
268 N.Y.S. 568, 146 Misc. 588. 

7. Pa.—Qangewer. v. Unemployment 
Compensation Board of Kevlew of 
Dept, of Labor and Industry, 9 A. 
2d 490, 187 Pa.Super. 453. 

& Mich.—Galt V. Department of 
Labor and Industry, 16 N.W.2d 
869, 310 Mich. 66. 

a Wis.—State ex rel. Nelson v. 

Henry, 266 N.W. 227, 221 Wls. 127. 
la N.Y.—Gallup V. WUliams, 123 
N.Y.S. 1098, 139 App.Div. 866. 

IL Mass.—^Murray v. Justices Mu¬ 
nicipal Ct, 128 N.m 682, 283 Mass. 
186. 

Mich.—<h>Tpui Jtizlfi dted In Cfu> 
roll V. City Commission of Gxwd 
Rapids, 251 N.W, 881, 888, 265 
Mich. 61. 


12. IlL—^People v. Stevenson, 110 N. 
E. 814, 270 Ill. 569. 

46 C.J. p 992 note 86. I 

13. U.S.—Weinstein v. U. S., 74 P. 
Supp. 554, 109 CtCl. 679. 

D.C.—^Friedman v. Schwellenbach, 
169 P.2d 22, 81 U.S.App.D:C. 866. 
certiorari denied 67 S.Ct. 979, 330 
U.S. 838, 91 L.Ed. 1285, rehearing 
denied 67 S.Ct 1302, 831 U.S. 865, 
91 L.Ed. 1870. 

14. Pfiu—^Pawell v.- Unemployment 
Compensation Board of Review, 22 
A.2d 43, 146 Pa.Super. 147. 

Dismissal before ensotmeoA 
The statute was not applicable to 
employees dismissed before its en¬ 
actment because of alleged affiliation 
with Communist party.—^Pawell v. 
Unemployment Compensation Board 
of Review, supra 

15. Pa^—^Pawell v. Unemployment 
Compensation Board of Review, 
supra. 

IS, Conn.-^tate ex rel. Etartnett v. 

^ Zeller, 65 A.2d 475, 185 Conn. 488. 
N.Y—Felder v. FuUen, 27 N.Y.S.2d 
699. . 

TTnesseiLtlal «nployee 

Statutory, provisions governing 
procedure with reference to removal 
of civil service employees from office 
do not restrict public authorities in 
bona fide efforts to effect desirable 
economies, and do not apply where 
, unesseintial employee is laid off sole¬ 
ly by reason of necessities of econo¬ 
my.—State ex rel. Buckman y. Mim- 
son, 48 NJ53.2d 109. 141 Ohio St. 819. 


17. N.J.—Glanettino v. Civil Serv¬ 
ice Commission, 1 A.2d 64, 120 N. 
J.Law 631. 

18. Ala.—Miller v. State ex reL 
Peek, 29 So.2d 411. 249 Ala. 14. 172 
A.L.R. 1366. 

Mass.—^Murphy v. Third District 
Court of Eastern Middlesex, 66 N. 
E.2d 467, 816 Mass. 668. 

Ohio.—State ex rel. McGann v. 
Evatt 85 N.B.2d 576, 188 Ohio St. 
421. 

Pa—Slmasek v. Borough of McAdoo, 
42 A.2d 600, 352 Pa 306. 

Wis.—State ex reL Anderson v. Bar- 
low, 292 N.W. 290, 286 Wis. 169. 

Smploymeiit of other person 

The right to a civil service posi¬ 
tion by one whose services are dis¬ 
pensed with as unnecessary can 
arise only, when some other person 
is employed to perform the duties 
of that position.—Hevelin v. Sulli-» 
van, 163 .P.2d 199, 114 Colo. 294. 

St position is reallocated down¬ 
ward by bureau of personnel, posi¬ 
tion theretofore held is in effect 
abolished and employee may accept 
a position in lower classification if 
he ^ eligibly or be certified to an¬ 
other position in a higher classiflcar 
tion if one is available and he is 
eligible; but if there is. pp such 
higher classlflcatlon he has no choice 
hut to accept a po8lti<m in the ^ower 
grade or terminate his. services.—. 
Peters v. Personnel Bd. of State, 8Kr. 
N.W.2d 924, 264 Wis. Z2U 
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faith reorganization of the department with a view 
to securing greater eflBiciency.^^ So the furnish¬ 
ing of charges and the granting of a hearing or 
opportunity for answer ordinarily required prior to 
a valid dismissal, as discussed supra subdivision b 
of this section, are not necessary where the removal 
is for purposes of economy,where a reorganiza¬ 
tion renders the office a sinecure without duties,^^ 
or where the office is validly abolished.^^ The pow¬ 
er to abolish a position may not, however, be used 
to effect the discharge of an employee protected by 
the provisions of civil service regulations unless 
such power is exercised in good faith,^^' and a po¬ 
sition cannot be legally abolished for the ulterior 
purpose of removing the incumbent thereof with¬ 
out a compliance with the requirements of the stat- 
ute.24 

Effect of abolition of office. It has been held 
that the abolition of a division or position in the 
government does not automatically separate em¬ 
ployees in the division or an employee in the posi¬ 
tion from the government service.26 It has also 
been held, however, that a separation from govern¬ 
ment service is so effected, leaving the employee 
with such rights under the civil service laws as are 
provided for,until the employee is reemployed by 
some other department of the government pursuant 
to law and the rules of the civil service commis- 

sion.27 

Order of discJxarge, Where discharges are to be 
made for the purpose of reducing the working 


force, the order of such discharges should be based 
on seniority,28 and classified employees may not be 
detached from their positions and salaries for pur¬ 
pose of economy while junior employees in the 
same classification remain undisturbed.28 Howev¬ 
er, since each grade is a separate entity and seni¬ 
ority is considered among the employees in that 
grade only, an employee in one grade who is senior 
in point of service to employees of another grade 
who are retained may be first discharged on a re¬ 
duction of the working force of their grade.80 A 
provision that removals must be in the inverse or¬ 
der of appointment has been held limited to em¬ 
ployees in the competitive class and not to apply to 
the removal of an employee in the exempt class,8i 

d. To Whom Provisions Apply 

(1) In general 

(2) Temporary or provisional employees 

(3) Probationary employees 

(1) In General 

Only persons who hold positions which are expressly 
or Impliedly Included within the provisions of the civil 
service laws restricting the power summarily to remove 
or demote a public employee are protected by the pro- 
visions thereof. 

Only persons who hold positions which are ex¬ 
pressly or impliedly included within the provisions 
of the civil service laws restricting the power sum¬ 
marily to remove or demote a public employee are 
protected by the provisions thereof.^® The civil 


19. Wls.—state ex rel. Thein v. 
City of Milwaukee, 281 N.W. 653, 
229 Wis. 12. 

20. Pla.—Arnold v. State ex rel. 
Mallison, 2 So.2d 874, 147 Fla. 824 
—State ex rel. Norris v. Chancey, 
176 So. 78, 129 Fla. 194. 

46 C.J. p 991 note 68. 

21- N.T.—People v. Tjravls, 164 N. 
T.S. 403, 169 App.Div. 203. 

22. Fla.—Arnold v. State ex rel. 
Mallison, 2 So.2d 874, 147 Fla. 324 
—State ex rel. Norris v. Chancey. 
176 So. 78, 129 Fla. 194. 

N.T.—^People ex rel, Sweeney v. 
Mischler, 228 N.T.S. 675, 132 Misc. 
18—People V. Delaney, 190 N.T.S. 
29, 

vnitiesL aoiioe mmeoessaxy 

Provision relating: to dismissal 
from state classified service for the 
20 od of the service and regulilngr 
written notice of dismissal applies 
to complete severance of employ¬ 
ment wheh employee is gruilty of 
misconduct, and, thougdi entitled 
dismissals. General,** It does hot 
apply to dismissal because services 
employee no longrer are needed 
or can be retained.—State ex reL 


Hartnett v. Zeller, 65 A.2d 475, 136 
Conn. 438. 

23. Cal.—^Rexstrew v. City of Hunt- 
ingrton Park, 128 P.2d 23, 20 Cal. 
2d 630. 

Minn.—State ex rel. Spurck v. Civil 
Service Bd., 32 ^^.2^ 688, 226 
Minn. 263. 

24. N.Y,—Holton V. Board of Super¬ 

visors of Monroe County, 281 N. 
T.S. 860, 246 App.Div. .144— 

Meenag^h v. Dewey, 9 N.T.S.2d 97, 
170 Misc. 192, rearg:ument granted 
11 N.T.S.2d 858, 170 Misc. 192. 

Wis.—State ex rel. Thein v. City of 
Milwaukee, 281 N.W. 663, 229 Wis. 
12 . 

25. OaL—Stockton y. Department- of 
Employment, 168 P.2d 741, 26 Cal. 
2d 264. 

26. Wis.—State ex reL Anderson v. 
Barlow, 292 N.W. 290, 236 Wis. 
169. 

27. Wte.—State ex rd. Andersou v. 
Barlow, supra. 

2a Colo.—Vivian v; Bloom, 177 P. 

‘ 2d 641, 116 Colo. 679. 

Api^intmestt on same day ... 
Several peraons appointed to same 
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positions In competitive civil serv¬ 
ice on same day must be dismissed 
in inverse order of their standings 
on eligible list.—Skrocki v. Greene, 
274 N.T.S. 1, 242 App.Div. 226— 
Sanger v. , Greene, 274 N.Y.S. 690, 
163 Misc. 507, affirmed 278 N.T.a 
184, 243 App.Div. 836, reversed on 
other grounds 198 N.E. 622, 269 N. 
T. S3, reargument denied 199 N.E. 
697, 269 N.Y. 613. 

29. Njr.— Walklet v. Civil Service 
Commission of State of New Jer¬ 
sey, 172 A. 363, 12 N.J.Misc. 44l 

30. NY.—Moss V. Greene, 274 NT. 
S. 447, 153 Misc. 461. 

31- NY.—0*Donnell v. Sinnott, 41 
NT.S.2d 674, 266 AppJDiv. 176. 

32. Cal.-^Kennedy v. State Person-, 
nel Board, 67 P.2d 486, 6 Cal.2d 
340. . 

Md.—Ahlgren v. Cromwell, 17 A.2d 
184, 179 Md. 248. 

NT.—Sullivan v. . Kem, 18 NT.S.2d 
312, 257 App.Div. 396, appeal de¬ 
nied—Glassman v. Fries, 284. N 
Y.S. .693. 246 App.Div. 468; re- 
versed on other grounds 2 NB.2d 
281, ’271 NT. 116, reaTgunl'eht de- 
i nied 6 NE.2d 422, 278 NY. 498— 
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service law emphasizes a broad public policy to se¬ 
cure efficient service in the various departments of 
the government, and therefore the widest range 
should be given to its applicability,^^ although it 
will not be ^tended beyond its obvious meaning.34 
Some provisions protect only employees within the 
classified service, ^5 and whether a particular em¬ 
ployment is within such service depends on the 
statutes under which the employee was appointed 
and not on changes in the statute after the appoint¬ 
ment or on administrative acts with respect to the 
designation of the office as within the classified 
service.^® 

Civil service laws may govern the removal of 
employees regardless of whether they have acquired 
their positions thereimder by competitive examina¬ 
tion or whether civil service status has been ex¬ 
tended to existing incumbents of the position by 
constitutional provision or statutCi®"^ but such laws 
ordinarily do not protect officers or employees dis¬ 
charged before their effective date.®® Under a pro¬ 


vision applicable only to state officers, only those 
are included whose duties concern the state at large 
or the general public, although they may be exer¬ 
cised within defined limits.®® A statute authorizing 
removal only for cause has no application to a per¬ 
son placed in a position by a conditional transfer 
subject to subsequent investigation by the civil serv¬ 
ice commission, and later fotmd to be disqualified 
for the position.^® 

Officers de jure or de facto. The provisions of 
a civil service law with respect to removal or de¬ 
motion have been held to be limited to the protec¬ 
tion of officers de jure and to have no application 
to officers de facto.^i It has been held, however, 
that a de facto officer may be within the terms of 
an act precluding removal for misconduct except 
on charges and hearing.^® 

Express exceptions. Certain offices or employ¬ 
ments may be expressly excepted from the opera¬ 
tion of civil service laws restricting the right of ar¬ 
bitrary removal.^® A provision excepting laborers 


Rohr V. kenngott, 29 N.Y.S.2a 988, 
176 Misc. 888, affirmed 29 N.Y.S.2d 
992, 262 App.Div. 944. 

Ohio.—State ex reL Haskins v. Ty- 
roler, 21 N.B.2d 931, 187 Ohio St. 
24. 

Pa.—State Civil Service Commission 
V. Darragh, Com.Pl., 60 DaupUCo. 
112—Chase v. City of Scranton, 
Com.Pl., 48 Lack-Jur. 201. 

No light violated 

A person holding an administra¬ 
tive position by appointment or con¬ 
tract of employment, without com¬ 
pliance with civil service provisions 
of constitution, has no legal right 
which is violated by a discharge.— 
Palmer v. Board of Education of 
Union Free School Dist. No. 2, ‘Town 
of Geddes, Onondaga County, 11 N. 
B.2d 887, 276 N.Y. 222, motion de¬ 
nied 13 N.E.2d 60, 276 N.Y. 682— 
Scahill V. Drsewudki, 199 N.H. 606, 
269 N.Y. 848—^McGovern v. Drzewu- 
cki, 199 N.B. 606, 269 N.Y. 848. 

Employment held included within 
provisions of civil service law with 
respect to removal or demotion. 

N.J.—Shibla v. Township Commit¬ 
tee of Wall Tp., Monmouth Coun¬ 
ty, 56 A.2d 784, 136 N.J.Law 506, 
affirmed 61 A.2d 242, 187 N.J.Law 
692—Lee v. Zink, '86 A.2d 80, 181 
N.J.Law 89. 

N.Y.—Rohr v. Kenngott, 41 N.B.2d 
905, 288 N.Y. 97. 

Ohio.—State ex rel. B 3 n?d v. Sher¬ 
wood, 42 N.E.2d 889, 140 Ohio St. 
178. 

Eaw not inapplicable 

The words .^'employ and remove” 
or other equivalent ph^es standing 
alone without qualification in stat¬ 
utes respecting certain public em- 


plosnnent ordinarily do not reader 
inapplicable the civil service law.— 
‘Walsh V. Commissioners of Civil 
Service, 16 N.E.2d 218, 800 Mass. 244. 

33. U.S.—^U. S. V. ‘Wickersham, Me., 
26 S.Ct 469, 20i U.S. 890, 50 L.Bd. 
798. 

46 C.J. P 991 note 77. 

34. N.Y.—Sullivan v. Kem, 18 N.Y. 
S.2d 812, 267 App.Div. 896, appeal 
denied. 

46 C.J. P 991 note 78. 

Employment held not within dvll 
service 

Md,—Ahlgren v. Cromwell, 17 A.2d 
184, 179 Md. 243. 

Pa..—^Bonnert v. Hanlon, Com.Pl., 48 
Lack.Jur. 177. 

35* U.S.—^Levy v. Woods, C-AD.C., 
171 P.2d 146—Kent v. U. S., 106 
Ct.a. 280. 

46 C.J, p 991 note 78 [a3. 
Employments held within classtfled 
service 

Conn.—State ex rel. Levy v, Pallotti, 
51 A.2d 136, 183 Conn. 88'4. 

N.J,—^Young V. Civil Service Com¬ 
mission, 22 A2d 623, . 127 N.J.Law 
829—Maguire v. ‘Van Meter, 1 A. 
2d 446, 121 N.J.Law 150. 

Pa.—Chase v. City of Scranton, Com. 
PI., 48 Lack.Jur, 201, 

30. Conn.—State ex reL Levy v. 
Pallottii 51 A.2d 136, 138 Conn.' 
884. 

37. N.Y.—Rohr v. Kenngott, 41 N. 

E.2d.906, 288 N.Y. 97. 

OLvil ssnrloe status hdd not extsnfU 
ed 

N.J.—Woodbridge Tp. v. Civil Serv¬ 
ice Commission, ,66 A2d 448, 4 N. 
. J.Super. ,1U. 


38. Cal.—Hall v. Board of State 
Harbor Com’rs, 70 P.2d 199, 21 CaJL 
App.2d iSSO. 

Ga.—^McCutcheon v. MacNelU, 28 S. 

B.2d 469, 197 Ga. 72. 

Amending statute 

Statute purporting to amend act 
placing employees under civil serv¬ 
ice by declaring that named person, 
who was admittedly discharged as 
employee March 19, 1943, and not 
again employed on or before June 
1, 1943, was a coxmty employee cus 
of June 1, 1943, imder terms of civil 
service act and entitled to civil serv¬ 
ice status thereimder, notwithstand¬ 
ing supreme court decision to the 
contrary. Is violative of , constitu¬ 
tional provision separating leglslar 
tive, judicial, and executive powers. 
—McCutcheon v. Smith, 85 S.B.2d 
144, 199 Ga. 685. 

39. Colo.—People v. Hersey, 196 P. 
180, 69 Colo. 492, 14 A.L.R. 631. 

46 C.J. p 991 note 80. 

40. D.C.—^Friedman v. Sohwellen- 
bach, D.C.y 65 F.Supp. 254, af¬ 
firmed, C.CA-, 169 F.2d 22, certio¬ 
rari denied 6r S.Ct. 979, 380 U.S. 
838, 91 L.Bd. 1286, rehearing de¬ 
nied 67 S;Ct 1802, 881 U.S. 866, 
91 L.Bd. 1870. 

41. Colo.—People v. Chew, 187 P. 
518, 68 Colo. 158. 

46 C.J. p 991 note 79. 

42. N.J.-:—Shibla V. Township Com¬ 
mittee of Wall Tp., Monmouth 
County, 61 A.2d 242, 187 N.J.Law 
692. 

43. U.S.—Weinstein v: U. 74 F. 
Supp. 564, 109 CtCL 679i * 

N.Y.—Rohr . V. Kenngott, 41 N.B.2d 
906, 288 N.Y. ; 97—Glassman y. 
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from the protection of the statute applies only to an 
ordinary laborer or day workman, and not to a 
skilled artisan.^^ A jury commissioner to whom 
has been delegated certain powers theretofore exer¬ 
cised by judges of courts of record is within an 
exception exempting from the operation of civil 
service provisions those who perform judicial func¬ 
tions.^® 

(2) Temporary or Provisional Employees 

Generally a temporary or provisional employee Is not 
within the civil service statutes relating to the discharge 
of civil service officers or employees except where It Is 
otherwise provided in the statutes. 

As a general rule a temporary or provisional 
employee is not within the provisions of the civil 
service statutes relating to the discharge of civil 
service officers or employees,^® and, except as oth¬ 
erwise provided by the statutes, such an employee 
is without civil service status or rights with respect 
to removal or discharge from his office or posi- 
tion>7 A temporary appointment to a competitive 
position under the civil service law cannot ripen 
into a permanent appointment subject to restric¬ 
tions against arbitrary removal, although such ap¬ 
pointment is prolonged beyond the period permit¬ 
ted by law.^® Under some statutes, however, tem¬ 
porary employment may be within the classified 
service wi^ respect to restrictions on removal,^® 
and an employee receiving a provisional appoint¬ 
ment in the absence of an eligible list becomes en¬ 
titled to retain his position during good behavior 


and efficient service until the establishment of an 
eligible list or until his services are terminated as 
permitted by law, and he is not subject to summary 
dismissal.®® A provisional appointee is lawfully 
separated from the service when his employment 
is terminated on promulgation of an eligible list®l 

(3) Probationary Employees 

Except where It Is otherwise provided by statute, a 
probationary employee may be discharged or dismissed 
from his position, within the period of probation, with, 
out compliance with the requirements of law ordinarily 
attendant on the discharge of an employee having per- 
manent status under the civli service laws, such as the 
furnishing of charges and an opportunity to answer 
them, and the establishment of Just cause for removal. 

Constitutional provisions, statutes, or authorized 
rules of a dvil service commission may provide for 
a period of probation before an appointment or em¬ 
ployment in the classified service is made perma¬ 
nent and the employee acquires a right to his po¬ 
sition protected by the civil service laws,®^ and, 
except where a rule of the civil service commission 
permitting summary dismissal within a probation¬ 
ary period is invalid as in violation of the civil 
service laws,®® a probationary employee may be 
discharged or dismissed from his position, within 
the period of probation, without compliance with 
the requirements of law ordinarily attendant on the 
discharge of an employee having permanent status 
under the civil service laws, such as the furnishing 
of charges and an opportunity to answer them, and 
the establishment of just cause for removal.®^ 


Fries. 2 N.E.2a 281. 271 N.T. 118, 
reargument denied 8 N.S.2d 422, 
278 K.Y. 498—Wlsner v. Thorp, 
277 N.Y.S. 2. 243 App.Dlv. 710— 
Bohr v. Kenngott, 29 N.Y.S.2d 988, 
178 Misc. 838, affirmed 29 N.Y.S.2d 
992, 262 App.Div. 944. 

Ohio.—State ex rel. Haskins v, Ty- 
roler, 25 N.E.2d 309, 63 Ohio App. 

, 88, affirmed 27 hrJB.2d 981, 137 

Ohio St 24. 

Duties of positlott deitesmiuativa 
Under provision of the civil serv¬ 
ice law that requirement of written 
grounds for removal should not ai)- 
Ply to private secretary, cashier, or 
deputy, duties of position as defined 
by statute or ordinance or resolu¬ 
tion of body duly authorized by stat- | 
ute, rather than name of position, 
determine its status.—^Rohr v. Kenn- 
gott, 41 N.B.2d 906, 288 N.Y. 97. 

44i. m.-i-Peopie V. Illinois Uffiv., 119 
3Sr.IL 696, 283 IlL 494. 
fi6si Colo.—People v. Hersey, 196 P. 

180, 69 Colo. 492, 14 A.LJEL 681. 

46 C.J. 991 note 83. 

4a. Cal.—Matherly v. Alien, 194 P. 

2d 18, 86 OaiApp.2d 96. 

47. N.Y.—Goss V, Rlce^ 292 N.Y.S. 


729, 249 App.Div. 895—Greene v. 
New York City Housing Authori¬ 
ty, 80 N.Y.S.2d 866, 192 Misc. 298. 

48. N.Y.—Hilsenrad v. Miller, 81 N. 
B.2d 895, 284 N.Y. 446—Talbert v. 
Jeacock, 14 N.Y.S.2d 862. 

48. Conn.—State ex rel. Levy v. 
Pallotti, 61 A.2d 186, 188 Conn. 
334. 

Ohio.—State ex reL Conway v. Tay¬ 
lor, 24 N.E.2d 691, 136 Ohio St. 174 
—State ex rel. Lagedrost v. 
Beightler, 21 N.E.2d .992, 136 Ohio 
St 624. 

i Sa Ohio.—^State ex reL Slovensky 
V. Taylor, 2l N.B.2d 990, 186 Ohio 
St 601. 

TSme for prepaxatiott of list 
Provision of civil service statute 
that provisional appointment with¬ 
out competitive examination should 
continue in force until regular ap¬ 
pointment could be made from eligi¬ 
ble list to be prepared within, speci¬ 
fied number of days did not prohibit 
employee’ provieionally appointed 
from serving longer th an specified 
numb^ of days, but constituted 
merely a direction to prepare an 
eligible list within thit time.—State 
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ex rel. Conway v. Taylor, 24 N.B.2d 

691, 186 Ohio St 174. 

Provisional appointment not shown 

Ohio.—State ex ret Hanitch v. Tay¬ 
lor, App., 88 N.B.2d 29. 

51. N.Y.—Sullivan v. Kem, 18 N. 
T.S.2d 812, 267 APP.Biv. 896, ap¬ 
peal denied. 

58. Mass.^—Clement v. Selectmen of 
Westwood, 66 NJS.2d 692, 816 
Mass. 481'—Gibney v. Mayor of 
Fall River, 29 N.B.2d 138, 306 
Mass. 661—Crimmins v. Highway 
Commission of City of Rrockton, 
28 N.B.2d 126, 804 Mass. 161— 
Johnson v. Carney, 21 N.B.2d 968, 
808 Mass. 881. 

Minn.—State ex reL Maley v, Uebel, 
2 N.W.2d 432, 212 Minn. 62. 

N.J.—Dodd V. Van Riper, 51 A.2d 
.34, 135 N.J.Law 167. 

53. Colo.—McDevltt’ ., v. Corf man, 
120 P.2d 968, 108 Colo. 671. 

64. U.S.—Levy v. Woods, CJLD.C., 
171 F.2d 146. 

CaL—Wiles V; State Personnel 
Board, 121 P.2d 673, 19 Cal.2d 844. 

Mass.—Clement v. Selectmen of 
Westwood, 66 N.B.2d 692, 316 

Mass. '481—Gibney v. Mayor of 
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While public officers are allowed considerable lee¬ 
way in the dismissal of civil service probationers,55 
ordinarily the discharge or dismissal may be made 
only by the person having the power of removal,56 
and it must be accomplished prior to the expiration 
of the probationary period in order to be given ef¬ 
fect without compliance with the laws relating to 
dismissal of employees who have acquired perma¬ 
nent tenure.57 The civil service board or commis¬ 
sion may have authority to fix the length of the pe¬ 
riod of probation during which an employee may 
be summarily dismissed,®® but it may not invalidly 
extend a period which has previously been fixed in 
accordance with law, and in the case of an invalid 
extension a summary dismissal after expiration of 


the original period, but within the term of the ex¬ 
tended period, is without effect.®® The hospitaliza¬ 
tion of a civil service employee during the period of 
probation did not extend such period where the 
employee continued to do his work at the hospital 
tmder the direct supervision of the appointing pow¬ 
er.®® 

Under some statutes provisions with respect to 
removal are applicable to probationary employees 
as well as permanent employees,®^ and, while pro¬ 
visions specifically addressed to the dismissal of 
probationary employees, rather than those relating 
to the dismissal of civil service employees, usually 
are controlling,®^ general provisions may be ap¬ 
plicable.®® If the statute fixes the procedure for 


Pan River, 29 N.E3.2d 138. 306 
Mass. 561—Crlmmins v. Highway 
Commission of City of Brockton, 
23 N.B.2d 126, 304 Mass. 161— 
McLaughlin v. Callahan, 22 N.B. 
2d 613, 304 Mass. 27. _ 

Minn.—State ex rel. Maley v. Debel, 
2 N.W.2d 432, 212 Minn. 62. 

N.J.—^Dodd V. Van Riper, 61 A.2d 
34, 136 N.J.Law 167—^Dodd v. Van 
Riper, 45 A.2d 589, 183 H.J.Law 
566—^Lingrell v. New Jersey Civil 
Service Commission, 87 A.2d 278, 
131 N.J.Law 461. 

K.T.—Voll v. Helbing, 9 N.T.S.2d 
376, 266 App.Div. 44, motion grant¬ 
ed and appeal dismissed 60 N.B.2d 
384, 294 N.Y. 663. 

Ohio.—State ex rel. Stine v. Atkin¬ 
son, 34 N.R2d 207, 188 Ohio St. 
217. 

Pa.—Chase v. City of Scranton, Com. 

PL, 48 Laok.Jur. 201. 

Wis.—State ex reL Anderson v. Bar- 
low. 292 N.W. 290, 235 Wis. 169, 
46 aJ. p 991 note .78 [c] (1). 

Xfe may not be presumed that the 
legislature intended to. place proba¬ 
tionary civil service employees and 
regular civil service employees on an 
equality with respect to tenure with¬ 
out the clearest and most positive 
indication of such intention.—Neu- 
wald V. Brock, 86 P.2d 1047, 12 Cal. 
2d 662. 

anrlsdioidosi 

The rejection of an employee by 
department In wWch. employed dur¬ 
ing probationary * period did not 
amount to a dismissal, demotion, 
suspension, or .punitive action with¬ 
in constitutional provision vesting' 
exclusive Jurisdiction with respect 
to such matters in state personnel 
board, and- hence action of personnel 
board in seeking to reinstate em-. 
ployee was without legal sanction. 
—Stephenson v.--Unemploym^t Re¬ 
serves Commission of California, 92 
P.2d 931, 34 CalA.PP.2d 19. 

A person provisioiiaaiy appointed 
to civil service office through non¬ 


competitive examination is not serv¬ 
ing a probationary period of six 
months, within. rule of civil service 
board providing that no person ap¬ 
pointed in official or labor division 
shall be regarded as holding office 
in the classified public service until 
he has served a probationary period 
of six months.—^McLaughlin v. Cal¬ 
lahan, 22 N.E.2d 613, 304 Mass. 27. 

55. Ohio.-^tate ex rel. Stine v. At¬ 
kinson, 34 N.B.2d 207, 138 Ohio St. 
217. 

55. Cal.—Nilsson v. State Personnel 
Board of California, 78 P.2d 467, 
25 CalApp.2d 699. 

Authorization 

A letter written by the director of 
the departmtot in which the civil 
service employee was working, au¬ 
thorizing his chief accountant to 
sign all claims, checks, or documents 
relating to finance, civil service, or 
any items affecting the accounting 
office, did not vest the accountant 
with power to dismiss a probation¬ 
ary employee.—^Nilsson v. State Per¬ 
sonnel Board of California, supra. 
Bemoval held proper 
N.T.—Voll V. Helbing, 9 N.Y.S.2d 
376, 266 App.Div. 44, motion grant¬ 
ed and appeal dismissed 60 N.}Sl2d 
384, 294 N.Y. 653, 

57; Cal.—Wiles v. State Personnel 
Board, 121 P.2d 673, 19 Cal.2d 844. 
Permanent status held not acquired 

(1) In general. 

Cal.-^Kennedy v. State Personnel 
Board, 67 P.2d 486, 6 Cal.2d 340— 
Huston V. State Personnel Board, 
67 P.2d 976, 18 Cal.App.2d 707, 
Mass.—^McLaughlin v. Callahan, 22 
N.E.2d 618, 304 Mass. 27. 

N.Y.—^Marasco v. Morse, 22 N.Y.S.2d 
315, affirmed 84 N.Y.S.2d 823, 263 
App.Div.. 1063, sMrmed 46 NJE1.2d 
864, 289 N.Y. 768. 

Ohio.—State ex rel, Clements v. 
Babb, 82 N.E.2d 737, 150 Ohio St. 
869. 

(2) Petitioners who were dis¬ 
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missed during their six months' pro¬ 
bationary period could not claim to 
be permanent employees on ground 
that during the six months of their 
emplosnnent petitioners were re¬ 
quired to perform work in excess of 
regular schedule of hours estab¬ 
lished by their employing authority. 
—^Broyles v. State Personnel Board, 
108 P.2d 714, 42 Cal.App.2d 308. 

58. Mass.—Clement v. Selectmen of 
Westwood, 55 N.R2d 692, 316 

Mass. 481. 

58. I>.a—Borak v. Biddle, 141 P,2d 
278, 78 U.S.APP.D.C. 374. 

N.Y.—Graae v. Ahem. 18 N.Y.S.2d 
907, 258 App.0iv. 686. 

6a Cal.^-Wlles v. State Personnel 
Board, 121 P.2d 673, 19 CaL2d 844. 
3>i8ablUty compensation 
Fact that civil service employee, 
who was hospitalized daring proba¬ 
tionary period, received., disability 
compensation while in hospital, was 
insufficient to show that employee 
did not perform such services while 
in hospital, so that time spent In 
hospital would not be included in 
determining termination of proba¬ 
tionary period, where record was not 
clear whether compensation was for 
partial or total disability; the ac¬ 
ceptance of such compensation did 
hot estop employee to assert that 
while in hospital he performed such 
services that period of hospitaliza¬ 
tion did not extend his probationary 
period.—Wiles v. State Personnel 
Board, supra. 

61. Cal.—Neuwald v. Brock, 86 P.2d 
1047. 12 Cal.2d 662. 

63, C€d,—^Neuwald v. Bro<^ supra. 
Status under oonstltutlQiL 
An employee, even though he ob¬ 
tained his status as a probationer 
under the constitution rather than 
under the civil service act, was sub¬ 
ject to provisions of act in so far 
as power to dismiss him was con¬ 
cerned.—^Neuwald V. Brock, supra. 
63; CaL—Neuwald T. Brock, supra. 
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dismissal of probationary employees, a civil serv¬ 
ice probationer is entitled to have such procedure 
for dismissal strictly followed,®^ and, where such 
procedure was not followed, the mere intent to dis¬ 
miss hi m within the probationary period is not suf¬ 
ficient to effect his dismissal®^ While under such 
a statute the notice of dismissal g^ven during the 
probationary period need not contain the reasons 
for dismissal, it may be required that such rea¬ 
sons be filed with the civil service board or com¬ 
mission within the prescribed period,®^ and a filing 
after such period is ineffective irrespective of the 
custom of the discharging agency with respect to 
the time of filing.^s A dismissal of a probationary 
employee is not ineffective because of a discrepancy 
in the name of his position as recited in the sepa¬ 
ration report, in that the position was given its for¬ 
mer name.®® 

Ordinarily it is sufficient cause for termination 
of the probationary employee’s appointment that the 
removing authority determines that his services are 
unsatisfactory,’® but it has been held that such de¬ 
termination must be reached in good faith,*’! and 
that the removing authority cannot draw a con¬ 
clusion of inefficiency as a basis for termination 
of the employment solely from dissatisfaction with 
the examining process by which the employee was 


appointed or the age. of the appointee.’® Under 
provisions requiring the appointing power to trans¬ 
mit to the civil service commission a ‘‘record of 
the employee’s service” together with its determi¬ 
nation that the employee’s services are unsatisfac¬ 
tory and warrant dismissal, the appointing pow¬ 
er need only notify the commission that the em¬ 
ployee has not satisfactorily served his probation¬ 
ary period for substantial reasons stated, which 
constitutes the record of the employee’s services,’® 
and the appointing power need not keep a minute 
record of the employee’s services and transmit to 
the commission such record together with a listing 
of particular acts or omissions of the employee.’^ 
Under rules of the civil service board or commis¬ 
sion, however, the appointing power may be re¬ 
quired to make a thorough investigation in order 
to determine whether a probationary employee is 
fully qualified for permanent status, and the ap¬ 
pointing power is not clothed with authority to act 
arbitrarily or capriciously in removing such an em¬ 
ployee for reasons other than the lack of the quali¬ 
ties prescribed.’® 

The reason for discharging a probationary civil 
service employee is within the sound discretion of 
the appointing power in the absence of power given 
to the civil service commission to pass on the suffi- 


e*. Cal.—wiles V. State Personnel 
Board. 121 P.2d 673, 19 Cal.2d 844 
—^Brown v. State Personnel Board, 
110 P.2d 497, 43 CaLApp.2d 70— 
Nilsson V. State Personnel Board 
of California, 78 P.2d 467, 25 CaL 
App.2d 699. 

Oonstrootloii, 

Civil service act provldlnff that, 
unless employee shall have heen dis¬ 
missed within probationary period 
by the appointing power for reasons 
stated in writing and filed with the 
commission, hig appointment shall 
become permanent is grammatically 
correct, free from any ambiguity or 
uncertainty and is not open to Judi¬ 
cial construction, or to the rule of 
last antecedent, or the doctrine of 
contemporaneous construction.— 

Kelly V. State Personnel Board of 
California^ 88 P.2d .264, 31 CaJ^app. 
2d 443. 

ISijciiiissal hsld proper 
Ohio.—State ex reL Clements v. 
Babb, 82 N.R2d 737, 160 Ohio St. 
359. 

65. Cat—Wiles v. State Personnel 
Board, 121 P.2d 673, 19 Cal.2d 844 
—Cole V. State Personnel Board of 
Oalifomia, 92 P.2d 512, 33 CalA.pp. 
2d 746. 

66. Gal.—Kelly v. State Personnel 
Board of California, 88 P.2d 264, 81 
daLApp.2d 443. 


67. Cal.—Brown v. State Personnel 
Board, 110 P.2d 497, 43 Cal.App.2d 
70 —^Kelly v. State Personnel 

Board of California, 88 P.2d 264, 
81 Cal.App.2d 443. 

Immaterial fact 

Where dismissals of probationary 
employees were ineffective because 
of failure to file sufficient state¬ 
ments of reasons for dismissal, al¬ 
leged fact that employees were dis¬ 
missed for political purposes was 
ImmateriaL—^Brown v. State Per¬ 
sonnel Board, 110 P.2d 497, 43 Cal. 
App.2d 70. 

Suffioiaiicy of reasons 

<1) Reasons generally held suffi¬ 
cient. 

Cal.—Neuwald v. Brock, 86 P.2d 
1047, 12 CaL2d 662. 

Ohio.—State ex rel. Qements v. 
Babb, 82 N.B.2d 737, 160 Ohio St 
369. 

(2) The statement "services un- 
sa'Usfactory" is not a sufficient 
statement of reason for dismissal 
within terms of statute requiring 
filing of statement of reasons for 
dismissal of probatloncuy employee. 
.-—Brown V. State Personnel Board, 
110 P,2d 497, 43 Cal«APP.2d 70. 

(3) So unsatisfactory service is 
not a reason for unsatisfactory con¬ 
duct or capacity.—Kelly v. State 
Personnel Board of California, 88 
P.2d 264,' 31 CaLApp.2d 443. 
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(4) Probationer's failure with re¬ 
spect to conduct, capacity, integrity, 
or moral responsibility, as ground 
for dismissal under rule of person¬ 
nel board, should be described in 
language Intelligible to a man of 
ordinary understanding.—^Brown v. 
State Personnel Board, 110 P.2d 497, 
48 Cal.App.2d 70. , 

ZTonoompliaaioe lield not prejnfiloial 
N.J.—Dodd V. Van Riper, 61 A.2d 
34, 136 N.J.Daw 167. 

68. Cal.—^Brown v. State Personnel 
Board, 110 P.2d 497, 43 CalwA.pp.2d 
70. 

69. Cal.—Brown v. State Personnel 
Board, supra. 

70. N.T.—Toll V. Helbing, .9 N.T.S. 
2d 376, 266 App.Dlv. .44, mation 
granted and appeal dismissed 60 
N.R2d 384, 294 N.Y. 663. 

71. N.X—DOdd T. Van Riper, 51 A. 
2d 84, 136 N,J.L.aw 167. 

72. N.J.—^Dodd T. Van Riper, supra. 

73. Ohio.—State ex reL Clements v. 
Babb, 82 N.B,2d 787, ‘l60 Ohio St. 
869. 

74. Ohio.—State ex rel. Clements ▼. 
Babb, supra. 

75. CaL—Brown v. State Personnel 
Board, 110 P.2d 497, 43 Cal.App.2d 

. 70. . 
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dency of the reason given.^® The dvil service 
commission may not conduct an independent in¬ 
vestigation to determine the truth or falsity of the 
charge of unsatisfactory service with respect to the 
probationary appointee,and it must accept the 
finding of the appointing power as long as the rec¬ 
ord submitted to it discloses substantial and not 
merely frivolous conclusions of the appointing pow- 
er.7^ Where the record shows reasonable oppor¬ 
tunity for the removing authority to determine the 
efficiency of performance of the employee, it must 
be deemed sufficient to warrant termination of the 
employment in the absence of evidence of bad 

faith.7» 

§ 63. -Preference of Discharged Sol¬ 

diers, Sailors, or Marines 

a. In general 


b. Grounds for removal or demotion, 

c. To whom provisions apply 

a. In (xeneral 

The removal or demotion of war veterans Is freauently 
regulated by constitution or statute, and, where suoh 
regulations are In force, veterans may be removed from 
public office or employment, or demoted, only on the 
grounds, and In accordance with the procedure, prescrib¬ 
ed by the law; but the protection of these laws may be 
waived. 

The demotion or removal from public office or 
emplo)rment of war veterans of the army and navy 
of the United States is frequently regulated by 
constitution or statute, and, where such regulations 
are in force, such persons may be removed or de¬ 
moted only on the grounds, in accordance with 
the procedure, prescribed by the law.^® Provisions 
precluding the removal of war veterans except for 
cause, on charges and after a hearing, have been 
held valid®^ and will be g^ven efFect,^^ and an at- 


78. CaL—Neuwald v. Brock, 86 P.2d 
1047, 12 Cal.2a 662. 

ZTo Invasion of Jnrlsdietion 

Statutes authorizing appointing 
power to reject any probationer dur¬ 
ing probationary period for reasons 
relating to probationer's gualiflca- 
tions or good of the service, or fail¬ 
ure to demonstrate merit, effieienoy, 
fitness, and moral responsibility, do 
not amount to an Invasion of exclu¬ 
sive Jurisdiction vested in state per¬ 
sonnel board by constitution with 
respect to permanent appointment 
and promotion in state civil service. 
—Stephenson v. Unemployment Re¬ 
serves Commission of California, 92 
P.2d 931, 84 Cal.App.2d 19. 

Aotion heia final 

The statutory provision that dis¬ 
charged probationary employees 
may by unanimous vote of civil 
service commission be restored- to 
list of ellglbles for certification to 
any position within their class other 
than the one from which they were 
rejected indicates that appointing 
power's action in discharging a pro¬ 
bationer is final and that commis¬ 
sion may not question that power's 
reason for dismissal.—Neuwald v. 
Brock, 86 P.2d 1047, 12 CaL2d 662. 

77. Ohio.—State ex rel. McLaughlin 
V. Babb, App., 79 N.B.2d 795, re¬ 
versed on other grounds State ex 
rel, Clements v. Babb, 82 N.B.2d 
787, 160 Ohio St. 869. 

78. Ohio,—State ex rel. Clements v. 
Babb, 82 lT.ll.2d 737, 160 Ohio St 
859. 

79. 1T.J.—Dodd V. Van Riper, 61 A. 
2d 84, 186 IT.J.Law 167. 

8a U.S.—^Brlsbols v. Btoigue, D.C. 
Mass., 85 F.Supp. 18—■Wlttner v. 
U. S., 76 F.Supp. 110, 110 CtCl. 

321 . 


Mich.—O'Donnell v. Liquor Control 
Commission of Michigan, 284 NT. 
W. 916, 288 Mich. 377. 

N.J.—Grosso V. Brdman, 25 A.gfi 23, i 
128 N.XLaw 228. j 

N.T.—O'Brien v. Hughes, 63 N.T.S. 
2d 780, 270 App.IWv. 1072—Mee- 
nagh V. Dewey, 17 lT.Y.S.2d 599., 
178 Mllsc. 209, affirmed Applicatleti 
of Meenagh, 26 N.Y.S.2d 782, 2W 
App.Div. 811, appeal denied 27 N. 
T.S.2d 188, 261 App.Div. 897, re¬ 
versed on other grounds 86 N.£1.2d 
211, 296 N.T. 292, reargument de¬ 
nied 87 N.B.2d 147, 286 N.T. 707. 
Pa.—State Civil Service Commission 
I T. Darragh, Com.Pl., 60 Dauph.Co. 
112 . 

PorpoM 

(1) The purpose of the soldiers' 

I preference law is to make veterans 
I secure in their positions in public 
I service and prevent their removal 
j except for their own misconduct— 
Edwards v. Civil Service Commis¬ 
sion, 287 K.W, 286, 227 Iowa 74. 

(2-) The principal object of provi¬ 
sion of civil service law relating to 
removal of war veterans from state 
or municipal Jobs is to protect a vet¬ 
eran from, arbitrary removal by re¬ 
quiring notice and a hearing where 
it is sought to oust him from his 
position for personal or political rea¬ 
sons,—^Bentley v. Jeacock, 14 1T.Y.S. 
2d 866. 

(8) Other statements of purposa 
—^Meenagh v. Dewey, 17 N.Y.S.2d 
599, 178 Misc. 209, affirmed Applica¬ 
tion of Meenagh, 26 N.Y.S.2d 782, 
261 App.Div. 811, appeal denied 27 
N.Y.S.2d 183, 261 App.Div, 897, re¬ 
versed on other grounds 86 K'.E.2d 
211, 286 M.Y. 292, reargument denied 
37 N.B;2d 147, 286 M.Y. 707. 

Beaeflis not restadoted 
Veterans’ preference act of 1944 
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does not restrict scope of benefits 
conferred on veterans by earlier leg¬ 
islation, but instead enlarges pref¬ 
erence in government employment 
they already enjoyed.—Wettre v. 
Hague, aCA^Mass., 168 F.2d 826. 
IKKaoednre provisions held matida- 
tory 

U.S.--Wittner v. U. S., 76 F.Supp. 

110, 110 CtCl. 231. 

Bemoval or disoharge held proper 
U.S.—^Di Sllvestro v. U. S. Veterans 
Administration, D.C.N.Y., 81 F. 

Supp. 844, affirmed, C.CJV., 173 F. 
2d 933—^Brimberry v. U. S., 98 Ct. 
Cl. 335. 

Iowa—^Durst v. Board of Directors 
of Gaza Consol. School, 292 N.W. 
78, 228 Iowa 463—^Holmes v. 

Reese, 265 N.W. 384, 221 dowa 62. 
Mass.—^Yotmie v. Doyle, 29 N.B.2d 
18T, 306 Mass. 567, 131 A.L.R. 879. 
N.Y.—^Blodgett V. Board of Supervi¬ 
sors of Monroe County, 286 N.Y.S. 
870, 246 App.Div. 188—Bentley v. 
Jeacock, 14 N.Y.S.2d 866. 

8L Mich.—Cremer v. Board of Road 
Commissioners of Alger County, 
87 N.W.2d 699, 825 Mich. 27. 

46 C.J. p 992 note 88. 

82. N.J.—Shibla v. Township Com¬ 
mittee of Wall Tp., Monmouth 
County, 66 A.2d 784, 136 N.J.Law 
506, affirmed 61 A.2d 242, 137 N. 
J.Law 692—Gallena v, Scott, 66 A. 
2d 468, 4 N'.J.Super. 85. 

N.Y.—Miller v. Kling, 60 N.E.2d 646, 
291 N.Y. 66—^Bramer v. Board of 
Parole, Division of Parole, 288 N. 
Y.S. 108, 247 App,Div. 414—Brown 
V. Moses, 77 N.Y.S.2d 680, 191 
Misc. 860. 

The statute designating which of¬ 
ficer may hold hearing on charges 
preferred as ground for removal of 
World War veteran is applicable 
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tempted discharge or removal without compliance 
with these provisions is improper and ineffective.^^ 
Such provisions have been held subject to limita¬ 
tions and restrictions necessary to effect objects 
otherwise within the legislative power, where they 
are not founded on express constitutional authority 
for their enactment.^^ 

Statutes protecting war veterans against arbitra¬ 
ry discharge may apply notwithstanding the ap¬ 
pointing authority otherwise has power to remove 
employees at will.^5 Such a statute and one giving 
a specified officer the power of removal or of revo¬ 
cation of appointment at pleasure are not in in¬ 
flict, and, where both statutes are in force, it is 
only required that the incumbent of the position 
sought to be removed have a right to be heard be¬ 
fore the removal is effected.^^ Notwithstanding the 
enactment of veterans* tenure statutes, however, 
the legislature may grant the heads of certain de¬ 
partments or agencies authority to remove subordi¬ 
nates without compliance with their provisions.*^ 
Accordingly a veterans’ preference law has been 
held not to apply to a person appointed under a sub¬ 
sequent statute which provides that the appointee 
may be removed at pleasure, especially when such 
an act provides for the express repeal of all pro¬ 
visions inconsistent therewith.** Where the stat¬ 
ute merely gives to veterans a certain preference 
as to appointment, it does not deprive the removing 
authority of the power summarily to discharge em¬ 
ployees who are veterans of the military services.** 

These statutes apply only where there is a dis¬ 


charge within their provisions.*® The reduction of 
an employee’s salary without a change of g^ade or 
of employment does not constitute a removal 
from office subject to veterans’ tenure laws*i un¬ 
less it brings the salary below a proper living wage 
and reduces it to an unreasonable amount.** Stat¬ 
utes protecting war veterans from arbitrary dis¬ 
charge do not regulate the terms of public employ¬ 
ment or prolong such employment beyond the pub¬ 
lic need, but relate only to the employment status 
as established.** 

Ordinarily formal notice to the employer of the 
status of an employee as a veteran protected by 
the provisions of a veterans’ preference statute is 
not required in order to render such statute ap¬ 
plicable,*4 and it is sufficient if the officer or board 
having the power of appointment mid removal has 
knowledge of the preference rights of the employee 
at the time it attempts to remove him.*5 It has 
been held, however, that such a statute must be in¬ 
voked with reasonable promptitude, and inexcusa¬ 
ble delay may operate as an estoppel against the 
assertion of right to the office or position.** The 
protection of laws of the character under consider¬ 
ation may be waived.*^ 

Repeal or modification. A statute protecting war 
veterans against arbitrary discharge may be re¬ 
pealed by an express provision contained in a civil 
service law subsequently enacted,** and such repeal 
leaves the veteran with only the rights given him 
by the civil service act after his status has ma¬ 
tured thereunder.** In the absence of an express 


only where hearings are reauired hy 
the other language of the same sub- 
divislon.-^reenfield v, Moses, 7 N. 
T.S.2d S66. 169 Misc. 389, affirmed 12 
N.Y.S.2d 686, 267 App.Div. 809. 
Begtiiresiients m to heazliig ob¬ 
served 

N.Y,—Smith V. liyons, 29 N.T.S.2d 
574, 262 App.Div. 374, appeal de¬ 
nied 30 N.Y.S.2d 112, 262 App.Div. 
976. 

83. U.S.—Wittner v. U. 76 F. 

Supp. 110, 110 Ct.CL 231. 

NJ’.—Kessler v. Minard, 49 A.2d 580, 
154 N.J.LAW 683. 

K.Y.—O’Brien v. Hughes, 63 N.Y.S. 
2d 780, 270 App-Dlv. 1072. 

8*. N'.Y.—^Blondheim v. Cohen, 288 
N.Y.S. 984, 248 AppJOiv. 76, af¬ 
firmed 4 N.B12d 427, 272 N.Y. 620. 
adsstatemeat of age 
The statute providing that no per¬ 
son appointed in classified civil serv¬ 
ice who was entitled to military 
preference^ shall be discharged be¬ 
cause he misstated his age is uncon¬ 
stitutional as granting special priv¬ 
ileges and immunities to favored 


classes and as repugnant to basic 
morality.—^People ex rel. Jendrlck v. 
Allman, 71 N.B.2d 44. 396 Ill. 36, 

85. hT.T.—Mercer v. Dowd. 43 N.E. 

2d 452, 288 N.Y. 881. 

88. N.Y.—Cappon v. Cleere, 32 N.T. 
S.2d 846,177 Misc. 1027. 

87. N.J.—Medallion v. AUan, 47 A. 
2d 602, 134 N.J.Daw 322. 

88. Minn.—^tate v. Rush, 164 N.W. 
947, 181 Minn. 190. 

89. R.I.—Platt V. Prince, 167 A. 640, 
63 B.I. 492. 

90. Iowa.—Neargard v. Akers, 6 N. 
W.2d 618, 232 Iowa 1337. 

Bisohazge not shown 

Iowa.—^Neargard v. Akers, supra. 

91. N.Y.—Gerard v. McDonald, 66 
N.Y.S.2d 882, 188 Misc. 749. 

92. N.Y.—Greenfield v. Moses, 7 N. 
Y.S.2d 366, 169 Misc. 889, affirmed 
12 N.Y.S,2d 686, 257 App.Div. 809. 

Fine of ten days’ pay held not re¬ 
moval 

N.Y.—Greenfield v. Moses, supra. 

93. Mich,—Cremer V. Board of Road 
Commissioners of Alger County, 
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87 N.W.2d 699, 825 Mich. 27— 
Walkling v. Smith, 267 N.W. 616, 
276 Mich. 193. 

94. Iowa.—Statter v. Herring, 251 
N.W. 716, 217 Iowa 410. 

Minn.—State ex rel. Lund v. City of 
Bemidji, 295 N.W. 614, 209 Minn. 
91. 

95. Minn.—State ex rel. Lund v. 
City of Bemidjl, supra. 

96. N.J.—^Marion v. Altman, 197 A. 
724, 120 N.J.Law 16. 

97. N.J.—^Hardy v. Orange, 42 A. 
681, 61 N.J.Law r‘'0. 

46 C.J. p 992 note 93. 

96. Minn.—State ex rel. Butters v. 
Railroad and Warehouse Commis¬ 
sion of Minnesota, 296 N.W. 906, 
209 Minn. 630. 

99. Minn.—State ex rel. Kane v. 
Stassen, 294 N.W. 647, 208 Minn. 
628. 

Bliarhts under repealed fitot 

(1) The civil service act, which 
repealed veterans* preference act> 
but granted veterans employed by 
state. permanent civil service status 
without probationary period, did not 
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provision for repeal, or any of inconsistency be¬ 
tween the two laws, a repeal or modification of the 
soldier’s preference law is not effected by the later 
enactment of a civil service law.^ 

The civil service commission may have authority 
to adopt reasonable regulations to carry out the 
provisions of a statute relating to the discharge or 
dismissal of veterans of the military service.^ 

b. Grounds for Removal or Demotion 

(1) In general 

(2) Abolition of position or reduction 

of working force 

(1) In General 

The veterans’ preference laws do not permit the re¬ 
moval or demotion of veterans In the government service 
except for a cause recognized by law; but these statutes 
do not preclude removal for misconduct, Incompetency, or 
failure to perform official duties. 

As a general rule, the veterans’ preference laws 
do not permit the removal or demotion of veterans 
in the government service except for a cause recog¬ 
nized by law,8 and a discharge for political reasons 
usually is improper and void.^ These statutes do 
not, however, preclude removal for misconduct, in¬ 
competency, or > failure to perform oflficial duties.® 
Accordingly it has been held that a statute permit¬ 
ting a hearing before removal is not enacted for 
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the purpose of mitigating or excusing misconduct 
on the part of honorably discharged soldiers,® aiKi 
that what will amount to misconduct justifying the 
removal of any other persons under the classified 
service will justify the removal of an honorably 
discharged soldierJ The charges justifying re¬ 
moval, however, must be substantial, and not trivial 
or technical, or show mere error of judgment, with¬ 
out bad faith or evil purpose.® 

(2) Abolition of Position or Reduction of 
Working Force 

Statutes protecting war veterans from arbitrary dis¬ 
charge usually do not apply where a discharge Js brought 
about by action taken In good faith abolishing or sus¬ 
pending a position or place .of employment or reducing 
the working force for reasons of economy; and, except 
as it may otherwise be provided by constitutional or stat- 
utory provision, a veteran so subject to removal may not 
claim a preference over others by requiring their dis¬ 
charge 80 that he may be retained In his position. 

Statutes protecting war veterans from arbitrary 
discharge usually do not apply where a discharge is 
brought about by an abolition or suspension, in 
good faith, of a position or place of employment,® 
and in such circumstances a veteran does not have 
an unqualified right to be retained in the govern¬ 
ment service.^® The inhibition of a veterans’ stat¬ 
ute, prohibiting the abolition of any position or of¬ 
fice held by. a. veteran for the purpose of terminat- 


render preference act a nullity be¬ 
fore effective date of civil service 
law or annihilate rights accrued un¬ 
der repealed act, especially in view 
of general saving clause.-^tate ex 
reL Kane v. Stassen, supra. 

(2) The fact that proceedings 
were commenced under the veterans’ 
preference act for alleged wrongful 
discharges' of state employees and 
trial was had before repeal of the 
statute by the civil service act, 
would not prevent destruction of 
rights under the vetwans’ prefer¬ 
ence act, where repeal came before 
final Judgment.*^—State ex rel. But¬ 
ters V. Railroad ^ and Warehouse 
Commissionj 296 K.W. 906, 209 Minn. 
S80—State ex rel. Kane v. Stassen, 
294 N.W. 647, 208 Minn. 628. 

(3) A war veteran. Improperly dis¬ 
charged as state employee before 
effective date of civil service act, 
has accrued right to contest dis¬ 
charge by applying to state civil 
service board for declaration of sta¬ 
tus, although he has .no vested right 
in employment—State ex rel. But-, 
ters V, Elston, 7 N.W.2d 760, 214 
Minn. 206, . . . . 

(4) Proper procedure ot war Vet¬ 
eran, contesting his discharge as 
state employee on ground of viola¬ 
tion of veterans* preference act aft¬ 
er repeal thereof, by civil service 


' act, is to apply to state civil service 
board for declaration of status under 
civil service act—State ex reL Kane 
V. Stassen, 294 N.W. 647, 208 Minn. 
623. 

1. Iowa.—Jones ▼. City of I>es 
Moines, 283 K.W.. 924, 226 Iowa 
1842. 

Vaolassilled servloa 
The civil service act does not re¬ 
peal the veterans’ preference act in 
so far as unclassified service is con¬ 
cerned.—Kelly V, Kelly, 292 N.W. 
479, 293 Mich. 680. 

2. D.C,^HlltQn V. Forr<»stal, 165 F. 
2d 251, 83 XT.Sjtpp.D.C. 44, af¬ 
firmed Hilton V. Sullivan, ‘68 S:Ct 
1020, S34.TJ.S. 328, 92 L..Ed. 1416. 

3. Iowa.—Anderson ^'v. Board of 
Civil Service Commissioners of 
City of Des Moines, 290 N.W. 493, 
227 Iowa 1164, 127 A.L.R. 489. 

N.J.-Mjlrosso V. Erdndan, 26 A.2d 23, 
128 N.J.Law 228. 

4. Mich.—O’DonneU v. Liquor Con¬ 
trol Commission of Michigan, 284 
N.W. 916, 288 Mi^ 877. 

6. Iow€Lr—^derson v. Board,, of 
. Civil .Servi 9 ie : Commissipners . of 
City of Bes Moines. 280, N.W; 493, 

, 227 Iowa 1164, 127 A.L.k. 489. .. 

IOwa.~Edwards v. Civil Service 
Commission, 287 N.Ws.a^28S. „227 

zm 


Iowa 74—Dickey v. Civil Servloe 
Commission, 206 N.W. 961, 201 
Iowa 1135. 

7. Iowa.—Dickey v. Civil Service 
Commission, supra. 

Znoosu^tenoy tad misooaduet held 
shown - 

Iowa—^Butler v. Curran, 279 N.W. 
89, 224 Iowa 1339. 

B* N.T,—Davis v. Sayer, 200 N.T.S. 
134, 206 AppJDlv. 662—People v. 
Whitney, 127 N.T.S. 654, 143 App. 
DIv. 17. 

9. Iowa.—;*Neargard v. i^ers, 6 N. 
W.2d 618, 282 Iowa 1387—Holmes 

' V. Reese, 266 N.W. 384, 221 J6w& 
-52. J 

Md,—Hopper v. . Jones, 18 A.2d *621, 
178 Md. 429. ' 

Minn.—State ex ret Evens v. City 
of Duluth, 262 N.W. 681, 196 Minn. 
663, rehearing denied 263 N.W. 
912,196 Minn. 563. 

N.J.—Grosso V. Brdman, 25’A.2d 23;, 
128 N.J.Law> 223—May v. Board of 
Coxnmls^oners of Town of Nutley, 

' 168 ,A., 140, 111 N.J.La,w l66. 
N.T.—^’Donnell v. Sinnott, 41 N.>T, 
S.2d 674, 266 App.Div. 176r—Blod¬ 
gett V. Board of Supervisop? -pf 
Monroe County, 286 N.T.S. 370, .246 
AppDlv, 188.. 

10. N.J,—Grosso V. Erdman, 16 A.2d 

., 23, 128 N.JiLaw223* . 
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ing the service of such veteran has been held to 
extend only to the governing body of any state de¬ 
partment or of any county, municipal, or school dis¬ 
trict, and does not prevent or limit, legislative ac¬ 
tion by the state.fi Statutes protecting veterans 
against arbitrary discharge do not prevent summary 
removals where the working force is reduced for 
reasons of economy, or for other valid reasons, 
unless the action of the removing officer is in bad 
faith,!* 

Where an office or position has been abolished, 
or a working force reduced, under such circum¬ 
stances as to justify the removal of discharge of a 
war veteran, it is ordinarily the rule, except as it 
may otherwise be provided by constitutional or stat¬ 
utory provision, that a veteran may not claim a 
preference over others by requiring their, discharge 
so that he may be retained in his position,!^ at least 
as against retained employees who were also hon¬ 
orably discharged service men,!* or as against re¬ 
tained nonservice men possessing greater qualifica¬ 
tions for the position!* or having longer prior serv- 


ice.!^ Under some statutes, however, it has been 
held that, where a working force is reduced by the 
abolition of one or more of a number of similar sit¬ 
uations or places of employment, a veteran has a 
right to be retained in preference to a nonveter¬ 
an,!* without regard to length of service as be¬ 
tween veterans and nonveterans.!* 

a To Whom Provisions Apply 

The provisions of laws protect!nfl war veterans from 
arbitrary removal apply only to public ofBcers and em¬ 
ployees having the requisite military service, who hold 
offices or positions which are expressly or Impliedly in¬ 
cluded within these laws, and are not expressly excepted 
therefrom. 

The provisions of laws protecting from arbitrary 
removal honorably discharged soldiers, sailors, or 
marines apply only to public officers and employees, 
having the requisite military service,** who hold 
offices or positions which are expressly or impliedly 
included within these laws,*! and are not expressly 
excepted therefrom.** Such statutes may apply to. 
persons holding a public position, whether an officer 


11. Njr.<—Orossc V. Ihrdmau, supra. 

12. Iowa.—Neargrard v. Akera; 6 N. 
W.2d 618, 282 Iowa 1837. 

N'.T.—O’Donnell v. Slnnott, 41 N.Y. 

' S.2d 674, 266 App.Div. 176—Piel- 
stlcker v. Livoti, 24 N.T.S.2d 196, 
175 Misc. 692, affirmed 24 N.Y.S.2d 
1016, 260 App.Div. 1043, appeal de¬ 
nied 26 N.Y.A2d 1000. 261 App. 
Div. 837. 

46 C.J. p 992 note 89. 
la l^r.T.—^Meenagrh v. Dewey, 17 N. 
Y.S.2d 599, 173 Misc. 209, affirmed 
Application of Meenagrh, 26 K.Y. 
S.2d 782, 261 App.Div. 811, appeal 
denied 27 N.Y.S.2d 183, 261 App. 
Div. 897, reversed on other 
grounds 86 NJS.2d 211, 286 N.Y. 
292, reargument denied .87 N.B.2d 
147, 286 N.Y. 707. 

46 C.J. P 992 note 90. 

14. N.Y.—O’Doxmell v. Slnnott, 41 
N.Y.S.2d 674. 266 AppJDiv. 176— 
. Pielsticker v. Livoti, 24 N.Y.S.2d 
196, 175 Misc. 592, affirmed 24 K. 
Y.S,2d 1016, 260 App.Div. 1048, ap- 
' peal denied 25 N.Y.S.2d 1000. 261 
AppJDiv.. 837. 

46 CJ. P 992 note 91. 

18w Iowa.—Neargard v. Akers, 6 N. 

W.2d 618, 282 Iowa 1387. 

Reason for mle 

The Solffiers’ preference law con¬ 
templates competition between an 
honorably discharged soldier on one 
haiffi and a nonsoldler' on the other. 
•^Neargard v, Akers, supra, 
la tf.S.—^Brlmberry v. TJ. S., 98 Ct. 
'dL 335. 

Iowa.—Neargard v. Akers, 5 N.W.2d 
' 61^ 232 Iowa 1387. 

17. Minn.—^State -ex reL Svens v« 


City of Duluth, 262 N.W. 681, 195 
Minn. 568, rehearing denied 263 

N. W. 912, 195 Minn. 663. 

la TT.S.—Breiner v. Wallin, D.C. 

Pa., 79 F.Supp. 506. 

Gteil service xegnlationB 

(1) Under provision in veterans’ 
preference act that in any reduction 
in personnel in any civilian service, 
competing employees should be re¬ 
leased in accordance with civil serv¬ 
ice commission regulations which 
should give due effect to tenure of 
employment, military preference, 
length of service, and efficiency rat¬ 
ings, commission could -establish 
classifications . or groups by com¬ 
posite consideration of the four fac¬ 
tors, and only those employees fall¬ 
ing within particular classification 
would he competing within* proviso 
that preference, employees should be 
retained in preference to aJl other 
competing employees; regulations 
of the civil service commission were 
not unreasonable in their method of 
applying statutory factors and were 
not void because they allegedly gave 
absolute preference to veterans with 
permanent, tenure.—^EQlton v. For- 
restal, 165. F.2d 251, $8 U.SA.pp.D.C. 
44, affirmed Hilton v. ^ullivan; 68 SL 
Gt. 1020, 384 U.S. 328, 9.2 L.Ed. 1416 
<2) Discharge h^d in accordance 
with civil service regulations as to 
retention preference.—^Di Silvestro 
V. U, S, ‘Veterans Administration, D. 
CJN'.Yv, 81 F.Supp.'844, affirmed, C.C. 
A., 173F.2d933. ^ 

U.S.—Hilton V, Sullivan, App.D. 

O. , 68 S:Ct. 1020; 384 U;S. 322, 92 
L.Ed. 1416. ^ 


20. N.Y.—Hutton v. Heltzmann, 14 
N.Y.S.2d 234, 171 Misc. 1023. 

Fexsons held indnded 
N.Y.—Donohue v. Huie, 20 N.T.S.2d 
847, 269 App.Dlv. 646, affirmed 33 
N.E.2d 241, 286 N.Y. 657. 

21. Iowa.—^Brown v. State Printing 
Board, 296 N.W. 719, 230 Iowa 22. 

N.J.—^Brickett v. Lagay, 46 A.2d 804, 
184 N.J.Law 1—^Board of Education 
of Cedar Grove v. State Board of 
Education, 178 A. 208, 115 N.J.Law 
67. 

N.Y.—^Mylod V. Graves, 9 N.E.2d 18,. 
274 N.Y. 381—Byrnes v. Wlndels,. 
193 N.B. 248, 265 N.Y. 403. 
SmploymeiLt held within veterans.^ 
preference act. 

N.J.—^Kessler v. Minard, 49 A.2d 686„ 
184 N.J.Law 683—^Brickett v. La- 
gay, 48 A2d 610, 133 N.JXaw 
166. 

Employment held not within act 
Iowa.—^Etennam v. Iowa State Com¬ 
merce Commission, 292 N.W. 820, 
228 Iowa 586. 

N.J.—Brickett V. Lagay, 46 A.2d 804, 
184 N.J.I^w 1. . 

22. Iowa.—Neargard v. Akers, 5 N. 
W.2d.618, 282 Iowa 1337—Klatt v. 

. .^ers, 5 N.W.2d 605, 232 Iowa 1312. 
N.Y.—^Mercer v. Do-wi 43 N.E.2d 462, 

. 288, N.Y. 881. . 

!nte character of the duMeii of 
former employee, and not the title 
which his position bore, would con¬ 
trol in determining whether he was 
excepted by statute from require¬ 
ments of charges and a hearing***-* 
Mercer v. Dpwd, supra.. 

Exception held not applicable' 

N.Y.—^Mercer v. Dowd, supra.. 
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or an employee,^3 but ordinarily they protect only 
the holders of subordinate positions,34 and do not 
apply- to independent officers^® or to officers vested 
with discretion in the performance of their duties, 
subject to no direction, but, on the contrary, em¬ 
powered to appoint clerks and other subordinates 
and fix their compensation.^® Positions which are 
strictly confidential usually are not controlled by 
veterans’ preference laws,37 and under a statute ex¬ 
cluding from its operation positions involving a 
“confidential relation,” the term is to be given its 
accustomed meaning^® and refers to relations in¬ 
volving not only secret official acts but acts of trust 
and confidence which are personal to the appointing 
officer, and duties involving ^1 or integrity and a 


liability, either personal to the appointing officer 
or on the part of the public body .which he repre- 
sents.33 

Provisions permitting discharge only for cause 
and after a hearing do not apply to offices or em¬ 
ployments which are. for a fixed term, so as to r^ 
strict removal after the expiration of such term.3p 
Such provisions have Been held not to apply to de 
facto officers,3i although there is some authority to 
the contrary nor do these provisions restrict the 
power to remove officers or employees who were 
not legally appointed in the first instance.^® Under 
provisions that an appointee shall not be regarded 
as holding office or employment until he has served 


N.T.—^Mylod v. Graves. 293 N.Y. 
S. 430, 249 App.Dlv. 455, reversed 
on other ^rrounds 9 N.E.2d 18. 274 
N.T. 881. 

46 C.J. P 992 note 95—49 C.J. P 1089 
note 84 [a]. , 

24. N.Y.—^Mylod v. Graves, 9 N.B.2d 
18, 274 N-Y. 381—Christey v. Coch¬ 
rane. 106 N.B, 419, 211 N.Y. 333— 
Cappon V. Cleere, 32 N.Y.S.2d 845, 
177 Mlsc. 1027, 

l^horers 

The preference given honorably 
discharged veterans by. the civil 
service law applies to laborers.— 
O’Brien v. Hughes, 68 N.Y.S.2d .780, 
270 App.I>iv. 1072. 

The test by which to determine 
whether offlcials are “subordinate 
employees’* or “independent officials” 
within rule ‘is not whether a review 
of such of their determinations as 
are Quasi judicial may be had, but 
whether, in the performance of their 
various duties, they are subject to 
direction and control of a superior 
officer, or are independent officials 
subject only to such direction as the 
statute gives.—Cappon v. Cleere. 32 
N.Y.S.2d 845. 177 Misc. 1027. 

25. N.Y.—Mylod v. Graves. 9 N.E.2d 
18. 274 N.Y. 381—Cappon v. Cleere, 
32 N.Y.S.2d 845, 177 Misc. 1027. 

said not independent offioer 
N.Y.—Mercer v. Dowd, 43 N.B.2d 462, 
288 N.Y. 381. 

28, N.Y.—Mylod v, Graves, 298 N.Y. 
fi. 480, 249 App.Div. 465, reversed 
on other grounds 9 N.E.2d 18. 274 
N.Y. 381: 

87. Iowa.—Warner v. Alters, 5 N.W. 
2d 603, 232 Iowa 1348—Allen v. 
Wegmian. 254 N.W. 74, 218 Iowa 
801. 

M in n.—State ex reL CassUl v. Peter¬ 
son, 259 N.W. 696, 194 Minn. 60. 
N.J.—^Rotherham v. Grece, 183 A. 

291, 14 N.J.Misc. 164. “ 

48 C.J. p 992 note 96. 

2a Iowa—Klatt V. Akers, 6 N.W. 
2d 606, 232 Iowa 1312, 146 AJLr.B. 
808. 


The term is veary broad and is not 
confined to any specific association of 
parties, but applies generally to all 
persons who are associated by any 
relation of trust and confidence, and 
appointees to whom are delegated 
duties not merely clerical, but re- 
Quiring skill. Judgment, trust, and 
confidence, are regarded as holding a 
strictly confidential relation to ap¬ 
pointing officer or board, as affecting 
right to soldiers* preference in con¬ 
nection with removal.—^Browh v. 
State Printing Board, 296 N.W. 719, 
230 Iowa 22. 

29. Iowa.—^Hannam v. Iowa State 
Commerce Commission, 292 N.W. 
820, 228 Iowa 586. 

30. Iowa.—Durst v. Board of Direc¬ 
tors of Gaza;ConBol. School, 292 N. 
W. 73, 22;8 Iowa 46.3—Sorenson y. 
Andrews, 264 N.W, 562, 221 Iowa 
44.' 

Mich.—Lockwood v. Stoll, 250 N.W. 
321, 264 Mich. 598. 

N.J.—^Ackley v. Norcross, 6 A.2d 721, 
122' N.J.Law 569, affirmed 11 A.2d 
106, 124 N.J.Iiaw 133—^Board of 
Education of Cedar Grove v. S.tate 
Board of Education, 178 A: 208, li5 
N.J.L4aw 67. 

N.Y.—^Buehler v. Board of Supervis¬ 
ors of Rensselaer County, 183 N. 
B. 884, 260 N.Y. 268, followed in 
O’Brien v. Board of Supervisors of 
Rensselaer County, 184 N.E. 118, 
260 N.Y. 608, and Stowe v. Board 
of Supervisors of Rensselaer Coun¬ 
ty, 184 N.B. 136. 260 N.Y. 662. 

4 6 O.J. p 992 note 97. 

Notation of prboeedisgs 
With respect to Question whether 
appointment of war veteran was for 
fixed term or for indefinite tenure, 
and heilce whether he could be re¬ 
moved without hearing, technical ac¬ 
curacy in notation of proceedings on 
minutes of appointing authority is 
not reQUired.—^Board of Education- of 
Cedar Grove v. State Board of Edu¬ 
cation, 178 , A. 208, .116 .N.J.Law 67. 
Beappointeent 

Pact that war veteran who .was 
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appointed to position in unclassified 
service under civB seiwlce act, held 
oyer for a period of forty-five days 
after his term of office bad expired 
by operation of law, did not consti¬ 
tute a reappointment which would 
give veteran protection of veterans* 
preference act.—Kelly v. Kelly, 292 
N.W. 479, 293 Mich. 630. 

31. Mass.—^Bates v. Westfield, 110 
N.K 303, 222 Mass. 296. 

N.Y.—People v. Troy Board of 
Health, 47 N.B. 785, 158 N.Y. 613. 

32. N.X—Shibla v. Township Com¬ 
mittee of Wall Tp.,- Monmouth 
County, 61 A2d 242, 137 N.XLaw 
692. 

N'.Y.—O’Brien v. Hughes, 63 N. 
Y.S.2d 780, 270 App.Div. 1072— 
Application of Maler, 37 N.Y.S.2d 
454, affirmed Maier v. Leete, 41 N. 
Y.S.2d 968/ 266 App.Div. 74?.ap¬ 
peal denied 43 NlY.S.ad 869/ 266 
App.Div. 857. • 

OanesUation of appolntmenl^ . 

Statute providing that veterans 
may be removed from civil service 
positions only for incompetency or 
misconduct shown after a hearing 
on due notice on stated charges, was 
inapplicable where Question was 
whether veteran appointees were le¬ 
gally appointed and whether eligible 
list from which they were appointed 
should be rescinded and appointment 
canceled ab initio.—Kaney v. New 
York State Civil Service Commission, 
77 N.Y.S.2d 8, 190 Misc. S44, affirmed 
81 N.Y.S.2d 168,. 273 App.Div. 1064, 
affirmed 88 N.E.2d 11, 298 N.Y. 70^> 
Praud not Shown 

Failure of applicant for civil serv¬ 
ice employment to disclose hla pre¬ 
vious conviction of crime in “Quali¬ 
fying certificate’* held not t<y. coiistl- 
tute fraud which would deprive him 
of preferential right to retention of 
emplosrment as veteran, where Ques¬ 
tions listed did not demand informa¬ 
tion concerzfing prior. conviction.— 
Nalore v. Baker.: 279'N;Y.& 944, 244 
App.Div. 654.^ 
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a probationary period, he may be dismissed without 
charges and a hearing prior to the expiration of 
such period.3^ 

Veterans* preference statutes do not apply to em¬ 
ployments which are occasional or temporary,as 
where the services to be performed are of a gen¬ 
eral character and such as may be from time to 
time directed by a superior, without being in any 
manner indicated by tie special nature of the em- 
plo)rment.®® So an emplo 3 anent may be excluded 
from the protection of the statute where a daily 
wage is paid;^*^ but the fact that a monthly salary 
is based on a daily rate does not make the employee 
a day laborer, and so without the protection of the 
statute.^* 

Notwithstanding any contrary construction of the 
statute by the civil service commission,where the 
statute is designed to protect only those veterans 
who are appointed under the civil service law, a 
veteran may be sunnnarily removed from a position 
which is outside the civil service^® or from a posi¬ 
tion which is in the unclassified civil service-^i So 


a veteran who has never applied as such for appoint¬ 
ment in the civil service and has never passed a 
competitive or qualifying examination, cannot claim 
the protection of the statute.^2 The statute may, 
however, apply to employments in the exempt class 
as well as the competitive class,^® Under some pro¬ 
visions a person appointed as private secretary or 
deputy to any ofiBicial or department is not within 
the protection of the statute.'*^ The statutory po¬ 
sition of a veteran cannot be changed, however, by 
merely calling him a "deputy," so as to deprive him 
of the legal rights attached to the statutory office 
under the civil service law.^^ 

Determination of status. The civil service board 
or commission has the power to determine the 
status of an individual claiming to be entitled to 
permanent civil service status , as a war veteran,^® 
and, where such board or commission failed to act 
on a discharged employee’s application for determi¬ 
nation of his status, its refusal to hear his daims 
and its failure to give him an opportunity to pre¬ 
sent proof of his wrongful discharge are improp- 


34. Mass.—^Biceman v. Meins. 73 N. 
K2d 470, 321 Mass. 318—MacCar- 
thy V. Birector of CivU Service, 64 
K.E.2d 617, 319 Mass. 124—^Tounle 
V, Doyle, 29 N.B.2d 187, 806 Mass, 
667i 181 879. 

K.jr,— Dodd V. Van Riper, 61 A.2d 
34, 185 N.J.Law 167—Dodd v. Van 
Riper, 45 A.2d 589, 183 N.J.Law 
666 . 

K.T.—Silverman v. Taylor. 68 N.T.S. 
2d 193, 270 App.D!v. 1040. appeal 
denied 66 N.T.S.2d 418, 271 App. 
Dir. 827. appeal dismissed 72 N. 
E.2d 17, 296 N.T. 827—Losee v. 
Wallace. 18 N.Y.S.2d 16. 253 App. 
Dlv, 722, appeal denied 19 N.Y.S. 
2d 771, 259 App.Div. 817—Sweet v. 
Lyman, 60 N.T.S. 444. 61 N.Y.S. 
641, 30 App-Dlv. 135, affirmed 62 N. 
B. 182. 157 N.Y. 368. 

Contra Bemis v. Board of Education 
of Union Free School Dist No. 1, 
of Villafire of Ilion, 14 N.Y.S.2d 182, 
171 Misc. 957, reversed on other 
gnrounds Bemis v. Board of Educa¬ 
tion of Union Wree School Dist. 
NO. 1 of German Hatts Tp., 16 
• N.Y.S.2d 563, 258 App.Div. 935. 

38. Mich.—^McManus v. Genesee 
County Road Commission, 30 N.W. 
ad 387, 313 Mich. 653. 

N.J.—Grosso v; Brdman, 26 A.2d 23, 
128 •N^.Daw 228. 

N.Y,—Bsntjey v. Jeaoock, 14 N.Y,S. 

366. , •>- 

46 (XJi 932 note 99, • 

fMtetate* Md invalid 
- statute providing that no per¬ 
son hbidinsr a’ provisional or tempo- 
^raSty pdslttohVJwiio. is^a veteran em¬ 
ployed on or before a certain date 


in a position in a public welfare de¬ 
partment or emergency relief bureau, 
whose salary is being paid wholly 
or partly from special emergency re¬ 
lief taxes, shall be removed except 
for incompetency or misconduct 
shown after hearing on due notice 
on stated charges, violates the con¬ 
stitutional provision reauirlng ap¬ 
pointment and promotion in the civil 
service to be made according to mer¬ 
it and fitness to be ascertained so 
far as practicable by competitive ex¬ 
amination.—^McCann v. Bern. 28 N.Y. 
S.2d 821, 262 App.Div. 109. 

83. N.J.—Cavenaugh v. Essex Coun¬ 
ty. .33 A. 943, 58 N.J.Law 631. 

46 C.J. p 992 note 99. 

37. NX—State V. Hudson County, 
22 A. 56. 53 N.J.Law 586. 

46 C.J. p 992 nota 1. 

88. N.Y.—^Matter of Murray, 40 N. 
Y,S, 1041, 17 Misc. 185. 

39. U.S.—^Sriinberry v. U. S., 98 Ct. 
a. 835. 

40. U.S.—^Brimberry v. XJ. S., supra. 
N.Y.—]^er V, Walsh, 281 N.Y.S. 405, 

245 App.Div. 797. 

Bmployment held not under olvU 
servipe 

XT.S.—Brimberry v. U. S., 98 Ct.Cl. 
386 .. 

41. N.Y.—Byrnes V; Windels, 193 N. 
E. 248, 266 N.Y. 403—Bemis. v. 

. Bpiurd of Education of Union Free 
School Dist., No. 1 of German 
.^atts Tp., 16 N.Y.S.2d 653, 258 
. APPuDIv. 935. 

42. N.T.-Bnifth h Wynkoop,‘'26 N. 

Y.S.2d 462, 176 Misd, 645. ’ 

46 C.J. p 932 note 3. < 

27.2 


43. N.Y.—Mercer v. Dowd, 48 N.E. 
2d 462, 288 N.Y. 381—^Meenagh v. 
Dewey. 36 N.B.2d 211, 286 N.Y. 292. 
reargument denied 37 N.E.2d 147, 
286 N.Y. 707—Mylod v. Graves. 9 
N.E.2d 18, 274 N.Y. 881—Byrnes v. 
Windels, 198 N.B. . 248. 265 N.Y. 
403. 

44. N.T.—Mylod v. Graves. 9 N.B.2d 
18, 274 N.Y. 381—Nerllng v. Walsh, 
281 N.Y.S. 427. 246 APP.Div. 796. 
smties of state superlnteiffient par¬ 
take somewhat of those of a. private 
secretary and also those of a deputy, 
but superintendent Is more than a 
private secretary and probably more 
than a deputy, within terms of, stat¬ 
ute excepting private secretaries and 
deputies of appointing officers from 
soldiers’ preference.—^Brown v; State 
Printing Board, 296 N.W. 719, 280 
Iowa 22. 

Exception held not applicable 
N.Y.—Mercer v. Dowd, 43 N.E.2d 452, 
288 N.Y. 381. 

45. NY.—GUfillan v. Price, 87 N.B. 
1119, 198 N.y: 655. 

, aoCerely calling employee a deputy, 
or mere use of word “deputy,”, is In¬ 
sufficient; alone to constitute him a 
deputy within efxceptlon to provision 
in civil service law preventing re¬ 
moval of war veteran except , for 
cause after notice and hearing, un¬ 
less duties of deputy apply to his 
office and. are specified by some, legis¬ 
lative act.—B 3 nme 8 v, Windels^ 198 
N.B. 248, 266 N.Y. 408. 

43. .Mlnp.—State ex.rel. -Butters v. 
Elston, 7, N.W.2d 760, 214 Minn. 
206. 
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Whether a person was on the government 
payroll is not the decisive factor in determining 
whether he was an employee on the effective date 
of a statute granting war veterans in the govern¬ 
ment employ on that date permanent civil Service 
status; the precise question is whether he was then 
a de jure employee.^® 

§ 54 , -Mode and Proceedings in General 

Where, within Its power to control the removal of 
officers, the legislature has provided a method therefor, 
such method usually Is exclusive, but where no such 
provision Is made, the power to adopt means necessary 
to effectuate the power of removal Is conferred as inci¬ 
dent thereto. 

Where, within its power to control the removal 
of officers, the legislature has provided a method 
therefor, such method usually is exclusive.^® 
Where, however, the statute merely provides for 
certain permissible methods for removal, the stat¬ 
utory remedy is not exclusive and other remedies 
are available.^® It has also been held that a stat¬ 
ute which provides that an officer may be removed 
in a certain way does not limit the power of re¬ 
moval to the manner so indicated, where the power 
to remove is an incident to the power to appoint, 
and the only way in which such power of removal 
can be limited is by first fixing the duration or term 
of the office, and then providing the mode, if 
deemed necessary, by which the officer may be re¬ 
moved during ^e, term.^^ Where the grant of 
power to remove an officer majees no provision for 
the means whereby it is to be exercised, the power 
to adopt means necessary to effectuate the power of 
removal is conferred as incident thereto.52 In such 
circumstances, reference must be had to the nature 

47. Minn.—State ex rel. Butters v. 

BLston, supra. 

48. Minn.-—State ex tel. letters v. 

, Blstopi supira. 

49. Okl,—State ex -rel. Murray v. j 

Bozarth. 29 P.2d 679, 167 Okl. 821. j 

Pa.—Snyder's Case, 162 Jl 83, 301 

Pa. 276, 76 A.L.R. 666. 

46 C.J. p 998 note 10, 

When .olllo4 :ereated 

Provision that chapter relating to 
removal of el ectfve. officers from. of- 
flee should govern in case’ of all of- 
flees thereafter created appearing. In 
statute providing that .such chapter 
shall supersede all contrary provi¬ 
sions of law does npt limit applica¬ 
tion of chapter to offices thereafter, 
created, but was merely inserted to 
make it clear that chapter would ap¬ 
ply to , offices thereafter treated. as, 
well as those then in existence.— 

St8.te ex rsl. Brister v. Weston, 6 IT. 

W.2d 648, 241 WiS..:684. 

50. Mo.<ir-State/. ex. inf.' McKlttnlck 
67 C.J.S.—18 


of the case to determine what course justice re¬ 
quires the removing power to pursue in exercising 
its jurisdiction.^® It has been held that a de jure 
officer, as distinguished from a de facto officer, can¬ 
not be ousted in direct proceedings against him.^^ 
An officer who wishes to contest his removal from 
public office must promptly take steps to assert his 

rights.^5 

§ 65. -Removal by Executive Act 

Where an officer Is removable at pleasure, ordinarily 
no particular formalities are necessary to the lawful ex¬ 
ercise of the authority of removal, and such removal 
may be effected by a declaration of removal or by the 
appointment of a successor, after notice to the officer of 
the declaration or new appointment. Under some provi¬ 
sions the power of removal Is vested In the governor by 
and with the consent or approval of a specified govern¬ 
mental body. 

Where an officer is removable at pleasure, and 
there is no statute providing otherwise, no particu¬ 
lar formalities are necessary to the lawful exercise 
of the authority of removal.^® Where an officer is 
removable at pleasure, his removal may be effected, 
as far as his title to office or the power of a mo¬ 
tion is concerned, by a declaration of removal,®*^ 
but it is not complete as to responsibility for his 
official acts until he has notice or knowledge of re- 
moval.5® Where the removal is by the appointing 
power under its implied power, and no hearing is 
required, the appointment of a successor operates 
as a removal of the incumbent®^ from the time he 
receives notice of the new appointment, but an 
invalid appointment will not effect a removal.®^ 

When no method is prescribed by which the par¬ 
ticular cause for removal is to be established, an 


Ga.—Wright v. Gamble, 71 S.B, 
796, 136 Ga. 876, Ann.Cas.l912C 
372—^Lentz v. City Council of Au¬ 
gusta, 178 S.B. 406, 48 Ga.App. 666. 
67. U.S,—^Barksdale v. Fleming, C.C* 
A.Ark., 160 F.2d 494. 

Minn.—Corpiut Joxis cited In Heed y. 
Trovatten, 296 N.W. 536, 637, 209 
Minn. 848. 

K.C.—^Kinsland v. Mackey, 8 S.B.2d: 
698, 217 N.C. 608. 

Ohio.—State v. Honey, 92 N.B. 486„ 
82, Ohio St 376, 19 Ann.Cas. 918. 

58. - TJ.Sv—Barksdale v. Fleming, C.C. 
AJUrk., 160 F.2d 494. 

Ohio.^—State v. Roney, 92 N.B. 486,. 
82 Ohio St 876, 19 Ann.Cas. 918. 

59. K.O.—Hinsland v. Mackey, $ S. 
Bi:2d 698, 217 N-C. 608. 

46 ax P 993 note 16. 

60. S.C.—Sanders V; Beljue, 68 8JSL 
762, 78 S.C. 171.. 

61. Okl.—^Territory Bd. of Education 
V. Territory, 79..P. 792,; 12 QU. 281- 


V. Wymore, 119 S.W.2d 941, 348 Mo. 
98. 119 AL.R. 710. 

61. Cal.—Sponogle v. Curnow, 69 P. 
265, 186 Cal. 680' 

Mont—State ex rel. Bonner v. Dis¬ 
trict Court of First Judicial Dist 
in and for Ltewis and Clark County, 

. 206 P.2d 166. 

62. " Mo.—State v. Walbridge, 24 S. 

W. 467, 119 Mo. 883, 41 Am.S.R. 
668 . 

Tex.—^Hldgway v. Fort Worth, .Civ. 
APP., 243 S.W. 740. 

63. Wyo,i-^owan v. State ex rel. 
Scherck, 116 P.2d 864, 67.wyo. 309, 
136 A.3;4,R. 1330, 

54. N.C.-^People v. Staton, 73 N.C. 
.. .646, 21 Am.R* 479. 

Va.—Owen v, Reynolds, 1 S.B.2d 316, 
. 172 Va. 304. 

Removal of de facto officers see infra 
..5* 143. 

66. Ky.—SmaHridge.v, City of Ash¬ 
land, 194 S.W.2d 663, 302 Ky, 317. 
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executive's finding of its existence made on evi¬ 
dence taken at an investigation conducted by him, 
the officer having had notice and opportunity to be 
heard, is a sufficient basis for a valid order of re¬ 
moval,®^ and this is so although the term of the 
officer is fixed by law.63 A discharge notice speci¬ 
fying a cause detrimental to the public service, oth¬ 
er than political, racial, or religious, served and 
filed, effects the immediate discharge of an em¬ 
ployee under the terms of some statutes.®^ The du¬ 
ties imposed on a governor by statutes providing 
for the removal of officials enumerated therein for 
cause have been held not to be mandatory.®^ 

Consent or approval of other badyi. Under some 
constitutional or statutory provisions, the power of 
removal is vested in the governor by and with the 
consent or approval of a specified governmental 
body,®® Such power is not an arbitrary one and 
the constitutional limitations should ^ strictly fol- 
lowcd.®7 Under such a provision the responsibility 
for the removal of a public officer rests primarily 
on the governor, and he alone may initiate the proc¬ 
ess of removal after reaching the conclusion that 
the interests of the public require the removal, and 
-his duty cannot be shared or delegated;®® but the 
jidvisory body has the power to adopt or reject the 
govemor*s recommendation for removal,®® and un¬ 
til it gives its formal sanction the removal does not 
become effective.'^® The governor may secure in¬ 
formation as to the grounds of removal from any 
:Spufce which he deems reliable,^^ 

The governor’s message transmitting his order 
or recommendation of removal to the legislative or 
other body need not be in any prescribed formula,^^ 
and in any case, where the advisory body has acted 


on such order or recommendation without objec¬ 
tion, such body’s action cannot be collaterally at¬ 
tacked after adjournment on the ground of the in¬ 
sufficiency of the recommendation.^® The advisory 
body has the duty to give or withhold its approval 
of the governor’s decision after such decision has 
been communicated to it,^^ and it may use any rea¬ 
sonable methods of forming a proper judgment on 
the matter before it, including the holding of a 
hearing at which witnesses are called,^6 but it is 
not compelled to hold a hearing,^® and it may reach 
its determination without notice to the affected of- 
ficer.^7 Where the legislative or other body ap¬ 
proves the order of the governor, the officer is eo 
instanti removed;*^® but if such body refuses to 
approve or take action on the governor’s order the 
suspended officer at once resumes the duties of his 
office.*^® 

§ 55 . -Procedure before Administrative 

Boards or Officers 

a. In general 

b. Notice or statement of groimds for 

discharge 
cl Answer or reply 
du Hearing or consideration 
e. Review 

a. In General 

Proceedings before administrative boards or officers 
to removd or demote public officers or employees are 
usually regarded as administrative rather than Judicial, 
and remedial rather than penal, and they are not governed 
by the strict rules of court procedure. 

While sometimes regarded as the exercise of a 
judicial or quasi-judicial function,®® proceedings by 


as. Kan.—Harrlnston v. 6mlth, 217 
P. 270, 114 Kan. 262. 

83. Kan.—Harrington v. Smith, su¬ 
pra. 

64. m. —Osborne v. Bradford, 17S N. 
R 118, 846 ni. 464. 

65. Minn.—Btate v. Christianson, 
229 N.W. 818, 179 Minn. 887. 

66. Ma.—State eac rel. Hand v. Mc¬ 
Donald, 18 So.2d 16, 154 Fla. 456— 
State ex rel. Hardle v. Coleman, 155 
So. 129, 115 Fla. 119, 92 A.Ii.R. 988. 

Mass.—^Murphy v. Casey, 15 K.E.2d 
268, 800 Mass. 282. 

Bsdstenoe of cause 
Constitutional power of governor 
and senate to remove officers for spe¬ 
cific causes Implies authority to 
Judge of existence of cause.—State 
ex rel. Hatton v. Joughln, 145 So. 174, 
107 Fla. 850. 

fftm Fla.—^tate ex rel. Hardle t. 


Coleman, 156 So. 129, 115 Fla. 119, 
92 A.Ii.K. 988. 

6a Mass.—Murphy v. Casey,' 15 K.R 
2d 268, 800 Mass. 282. 

Ooaoimeiit dedsioii 
The statute providing that a pub¬ 
lic officer If appointed by the govern¬ 
or with the advice and consent of 
the council may be removed by the 
governor for cause, with advice and 
consent of council, does not require 
that governor must make his deci¬ 
sion concurrently with the council. 
—^Murphy v. Casey, 16 N.B.2d 268, 
800 Mass. 232. 

69. Fla.—State ex reL Hdnd v. Mc¬ 
Donald, 18 So.2d 16, 154 Fla. 456. 

70. Mass.—Murphy v. Casey, 16 N.B. 

2d 268, 800 Mass. 232. . 

71. Mass.—Murphy v. Casey, tiipra. 

72. Fla.—State ex rel. Hatton v. 
Joughln, 188 So. 892, 103 Fla. 877, 
rehearing denied 146 So. 174^ 107 
Fla. 860. 


73. Fla.—State ex reh Hktton v. 
Joughln, 145 So. 174, 107 Fla. 850. 

74. Mass.—^Murphy v. Casey, 16 N. 
E.2d 268, 800 Mass. 232. 

75. Mass.—^Murphy v. Casey, supra. 

76. Mass.—Murphy v. Casey, sfupra 

77. Fla.—State ex rel. Hand v. Mc¬ 
Donald, 18 So.2d 16, 154 Fla. 456. 

7a' Fla.—State ex rel. Hatton v. 
Joughln, 188 So. 892, 103 Fla. 377. 

79- Fla.—State ex reL Hatton v. 
Joughln, supra. 

sa Ind.—State ex rel'. Newkirk v. 
Sullivan Circuit Court, 88 N.E.2d 
826. 

Minn.—State ex r^, Rockwell y. 
State Board of Bduqation, 6 N.W. 
2d 251, 213. Minn. 184, 148 A.D.R. 
603. . 

N.J.—^McAlpine v. Garfield. Water 
Commission, 52 iL2d 759, 185 K. 
JJJaw 497, 171 AXiR. 173. 
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the executive branch of the government in the ex¬ 
ercise of a power to remove or demote public offi¬ 
cers or employees are usually regarded as adminis¬ 
trative rather than judicial,although the power 
may be exercised in a judiciarway and, al¬ 

though a legislative body has the power to approve 
or reject the executive act, it does not thereby lose 
its administrative character.83 proceedings of this 
character are regarded as remedial rather than as 
penal,^^ and are not governed by the strict rules of 
court procedure,-85 but the regularity of such pro¬ 
ceedings must be considered dong with the intrin¬ 
sic nature of administrative bodies and the funda¬ 
mental purposes for which they are created.^® 

The resignation of the officer or employete pend¬ 
ing the charges brought against him does not termi¬ 
nate the proceeding where removal from office 
would not be the only result thereof, but the com*- 
mission could also* disqualify the employee from 
holding further office under the dvil service**"^ 

Investigation, A supervisory board may investi¬ 
gate the character, antecedents, and viewpoint of 
any of . its employees, including those in the civil 
service, as long as the investigation does not touch 
on the political or religious opinions or affiliations 
of the employee; and. as long as the board does not 
impinge on such restrictions it may demand of its 
employee an oath if it chooses and a response to 
a questionnaire as a basis in whole or in part for his 

discharge.88 


§ 66 

b. Notice or Statement of (hrotmds for Dis- 
diarge 

Proceedings for removal or demotion are usually com¬ 
menced by furnishing the officer or employee with a no* 
tice or statement setting forth the reasons or ground* 
for discharge or proposed discharge, and such charges 
must be sufficient In their nature to warrant removal, and 
sufRclently specific to apprise the officer of what he has 
to meet. 

Where a public officer or employee may be re¬ 
moved only on charges after a hearing or oppor¬ 
tunity for explanation, as discussed supra §§ ‘61-63, 
proceedings for removal or demotion are usually 
commenced by furnishing the officer or employee 
with a notice or statement setting forth the rea¬ 
sons or grounds for discharge or proposed dis- 
charge,8S but only the appointing authority may so 
initiate the removal procedure.^o Statutes provid¬ 
ing that reasons shall be furnished the officer or 
employee sought to be removed®^ or that written 
charges must be fumished^^ are mandatory, and 
any action taken without compliance with such pro¬ 
visions is void. Charges may be brought against a 
public officer, where there is probable cause for be¬ 
lieving him guilty of misconduct, although at the 
hearing the officer may be able to establish his in¬ 
nocence.^® 

The charges or reasons given must be sufficient 
in their nature to warrant removal,®^ and sufficient¬ 
ly specific to apprise the officer of what he has to 
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81. Cal.—Board of Education of City 
of Los Angreles v. Ballou, 68 P.2d 
889, 21 OaLApp.2d 62. 

N'.J.—^McAlpine v. Garfield Water 
Conunission, 62 A.2d 759, 135 K.J. 
Law 497, 171 A.L.R. 172. 

K.D.—State v. Purchase, 222 N.W. 

652, 67 N.D. 511. 

46 C.J. p 993 note 20. 

Board not a ooiurt 
Minn.—State ex rel, Rockwell y. 
. State Board of Education, 6 N.W. 
2d 261, 218 Minn. 184, 143 A.L.B. 
603. 

82. Minn.—State ex rel Rockwell v. 
State Board of Education, supra. 

46 C.J. p 993 note 21. 

83. Fla.—Owens v. Bond, 91 So. 6811, 
83 Fla. 495. 

N.T.—Whiteside v. People, 26 Wend. 
684. 

84. Minn.—In re Mason, 181 N.W. 
570, 147 Minn. 388. 

85. Minn.—State ex rel. Rockwell v. 
State Board of Education, 6 N.W. 
2d 251, 218 Minn. 184, 148 A.L.R. 
•503. 

N.J.—^McAlplne v. Garfield Water 
Commission, .62 A..2d 769, 135 N.J. 
Law 497, 171 A.L.R. 172. 

46 O.J. p 998 note 24. 


88. Minn.—State ex reL Rockwell 

V. State Board of Education, 6 N. 

W. 2d 261, 213 Minn. 184, 143 A.L.R. 
508. 

87. N^T.—^Brooklyn Audit Co. v. De¬ 
partment of Taxation and Finance, 
9 N.B.2d 930, 276 N.T. 284. 

88. Cal.—Steiner v. Darby, 199 P.2d 

429, 88 CaIApp.2d 481. . 

83. Ohio.—State v. Witter, 148 N.B. 
6i56, 110 Ohio 21<6. 

Necessity under civil service laws 
of notice of dismissal and filingr of 
notice with civil se^ce commis¬ 
sion see supra § 62. 

Fhysioal possession of oAoe 
Where attempted discharge of em¬ 
ployee was not valid, although em¬ 
ployee was thereby removed from of¬ 
fice, and several months later a no¬ 
tice of discharge was sent to em¬ 
ployee according to statute, notice 
was valid and effective, notwith¬ 
standing removing authority had not 
yet restored employee to physical 
possession of office;—State ex reL 
Tracy v. Levitan, .279 N.W. 620, 228 
Wis. 186. 

90. N.J.—Kopcis^ski v. Camden 
County, 66 A.2d 882, 2 N.J. 419. 

91. Ohio.—State v. State Bd. of 
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Agriculture, IIS N.E. 469, H Ohio 
St 276. . 

Probationaxy employee 
Statement in notice of dtsmlssal 
during probationary period that em¬ 
ployee’s conduct and capacity was 
unsatisfactory to removing power 
was sufficient since satisfaction or 
dissatisfaction of appointing author¬ 
ity determines action taken with re¬ 
spect to permanent appointment.— 
Dodd V. Van Riper, 61 A.2d 34, 185 
N.J.Law 167. 

98. N.J.—Greenfield v. Passaic Val¬ 
ley Sewerage Commissioners, 17 A. 
2d 489, 126 N.J.Law 171. 

46 C.J. p 994 note 31. 

Accusations fox impeaohauent 
Accusations formulated by house 
of assembly under constitutional pro¬ 
vision for Impeachment are not writ¬ 
ten charges within statute prohibit¬ 
ing removal.of exempt fireman firom 
office except for good cause shown 
after fair hearing on written chargea 
—Greenfield v. Passaic Valley Sewer¬ 
age Commissioners, supra . 

93. N.T.—People ex rel. EUrschberg 
v: Board of Supervisors of Orange 
County, I67'N.B. 204, 261 N.T. 156. 

94. Ky.—Howard r. Bell County 
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meet They need not, however, possess the for¬ 
mality and exactness required in court proceed¬ 
ings,or be prepared with the formality necessary 
in an indictment,and it is not necessary that the 
cause assigned for removal should be stated in the 
precise language of the statute.^^ An officer desir¬ 
ing further details than those stated in the written 
charges should file a demand for further particu¬ 
lars.^^ The proceedings may be amended by insert¬ 
ing additional charges if the officer be given proper 
opportunity to meet them.^ The complaint may be 
made on information and belief.^ A provision that 
the charges must be supported by the affidavits of 
at least two witnesses is mandatory,3 and, if there 
are several charges, two witnesses to each of the 
several distinct charges are required.^ 

c. Answer or Eeply 

Where proceedings for removal or demotion are bas¬ 
ed on charges furnished the officer, or employee, he is 
entitled to answer the charges within the time permitted 
by law; the failure to reply to the charges may consti-- 
tute a waiver of the legal remedy provided for the ac¬ 
cused officer or employee. 

Where a public officer or employee may not be re¬ 
moved or demoted except on charges, after a hear¬ 
ing or opportunity for explanation, as discussed su¬ 
pra §§ 61-63, he is entitled to answer the charges,® 
and he must be afiforded a reasonable time in whidi 

Board of Education. 67 S.W.2d 460, 

247 Ky. 686. 

N.Y.—-People v. Nichols. 79 N.Y. 682. 

JTarlsdiotlonal grounds and facts 
The charge on which a police offi¬ 
cer, or other officer, is to be tried 
must allege jurisdictional ground for 
removal and must also allege Juris¬ 
dictional facts to support the Juris¬ 
dictional grounds alleged.—State ex 
rel. Hawkins v. McCall, 29 -Sc.^d 739, 

158 Fla. 855. 

Charges or oompl^nt held suffidsni 
(1) In general. 

Cal.—«cannell v. Wolff, 195 P.2d 586, 

86 Cai.App.2d 489—Gripner v. State 
Civil Service Commission of Cali¬ 
fornia, 66 p.2d 635, 18 Cal.App.2d 
100—^Vadnais v. Department of Mo¬ 
tor Vehicles. 40 Pdd 669, 8 CaI.App. 

2d 662. 

Pa.—^Robinson v. Hoesslng. Com.<Ed., 

89 Pittsb.L»eg.J. 897. 

<2> To charge wrongful behavior 
within purview of civil service act 
provision limiting tenure of ap¬ 
pointee to good behavior and provid¬ 
ing for removal or other punishnient 
for failure of “good behavior,** or 
any other **aot Incompatible with, or 
i n imical to, public service.**—Vadhals 
V. Department of Motor Vehicles, 40 
P.2d 659, 8 Cfia.App.2d 562... 

95. N.Y.—Blum v.-Connelly. 24 N.Y. 

S.2d 175, affirmed 80 N.Y,S.2d 229, 

268 AppJOiv. 1056. 


to make and file such answer.® Under some provi¬ 
sions, after the serving and filing of a discharge 
notice, the employee must submit a written state¬ 
ment that he was discharged for political, racial, 
or religious causes, in order to obtain a hearing and 
determination by the civil service commission’ of the 
validity of his discharge.'^ A reply to the notice of 
discharge must be made, however, within the time 
limited therefor by law,® and on failure to submit 
an answer the removing authority may assume that 
the employee admits the truth of the accusations.® 
Also the failure to reply may constitute a waiver of 
the legal remedy provided for the accused em- 
ployee.i0 The status of an accused employee who 
has been removed from office is that of an employee 
until the effective date of the discharge, with re¬ 
spect to his right to contest thei charges against 
him,^^ and the fact that someone else is discharging 
the duties of his position, prior to the effective date 
of the discharge, does not affect the removed em¬ 
ployee’s status as an employee.^® 

(L Hearing or Consideration 

(1) In general 

(2) By . whom charges heard and deter¬ 

mined 

(3) Conduct of hearing or trial 

(4) Determination; rehearing 

97. Cal.—Boaard of Education of City 
of Los Angelos v. Ballou, supra, 
sa Ill.—People V. Higgins, 15 lU. 
110 . 

99. Wls.—State ex reL Ikeler v. 
Kos25ewito lI^i7.W.2d 176, 248 Wis. 
483. 

L Minn,—^In re Mason, 181 N.W. 
570, 147 Minn. 888,. 

a Cal.—Yadnais v. Department of 
Motor Vehicles,. 40 P.2d 669,. 8 
App.2d 562. 

a Ky.—Holliday v. Fields, 276 S. 
W. 642, 210 Ky. 179, 

4. Ky.—Holliday v. Fields, supia. 

5. Wis,—^tate ex rel. Tracy v. Levi¬ 
tan, 279 N.W. 620, 228 Wis. 136. 

a Ohio.^tate vi Witter, 148 NJB. 
666, 110 Ohio 216. 

7., ni^—Osborne v. Bradford, 179 N. 
B. 118, 846 Ill. 464. 

a WiSi^-i-State ex rel. Tracy v. Le¬ 
vitan, 279 N.W. 620, 228 Wis, 136. 

9. Wls.-^tate ex rel. Ti^cy v. Le¬ 
vitan, supra. 

la Wis^—State* ^ reL Tracy v. Le*- 
vitan, supra. 

11. Wis. —State ex rel. Tracy v. Le- 
. vitan, supra. 

12. Wis.—State, ex reL Tracy v. Le¬ 
vitan, supra. 


W.Va.—Cocpiui Jnzia cited in Wy- 
song V. Walden, 196 S.B. 673, 676, 
120 W.Va. 122. 

46 O.J. p 994 note 83. 

Time and place of alleged improper 
acts should be at least approximate¬ 
ly stated and the time or things on 
or between which offenses cure al¬ 
leged to have occurred should be 
stated within reasonable ■ limits, so 
that the employee may be apprised 
with reasonable certainty of what 
he must prepare to meet—^Blum v. 
ConneUy, 24 N.Y.S.2d 175, affirmed 
30 N.Y.S.*2d 229, 262 App.Div. .1066. 
Charges held suaeiently speoifio 
Gal.—Scannell v.. Wolff, 195 P.2d 
536, 86 Cal.App.2d 489^—Gipner v. 
State Civil Service Commission of 
California, 56 P.2d 536, .1,3 CaI.App. 
2d 100. 

Wis,—state ex rel. Ikeler v. Koszew- 
skl, 11 N.W.2d 178, 243 Wis. 488., 

9(6. Ky.—HolUday v. Fields, 276 S. 

. W. .642, 210 ,Ky. 179. 

Vt-—Rutter v. Burke, 98 A. 842,^ 89 
Vt 14. 

Simple laagoage 

Chaorges against public employee 
sought to be removed are sufficient 
if made in simple langruage and broad 
enough fairly to advise ei^loyee of 
their nature.—Board of Education of 
City of Los Angeles v. Bjailou, 68 P. 
2d 389, 21 Cai.App.2d 52. 
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(1) In General 

An officer or employee who may be removed only after 
a hearing is entitied to a fuii, proper, and fair hearing 
in the nature of a trial, that is, a proceeding in the na> 
ture of a Judiciai Investigation. 

Where a hearing is required, under the rules dis¬ 
cussed supra §§ 61-63, to effect the valid removal 
or demotion of a public officer or employee, the of¬ 
ficer or employee is entitled to a full and proper 
hearing in the nature of a trial, that is, a proceed¬ 
ing in the nature of a judicial investigation.^^' The 
employee must receive a fair and impartial trial,^^ 
and these elements of fairness and impartiality must 
appear in the conduct of the hearing itself and in 
the deliberations and decision which follow.^® Or¬ 
dinarily no particular form of administrative pro¬ 
cedure is required, provided there is an adherence 
to the basic principles of a fair hearing,and 
where the officer has had a fair opportunity to de¬ 
fend and has in fact introduced evidence in his 
own behalf, he cannot object that the procedure 
provided for his particular case is invalid.^^ 

Under some provisions relating to the discharge 
of officers or employees in the civil service, it is not 
required that an actual trial or hearing be granted, 
but the employee need receive only a reasonable op¬ 
portunity to answer the charges in writing, as dis¬ 
cussed supra § 62 b, and the sufficiency of the em¬ 
ployee's explanation is then for the removing au¬ 
thority to determine, as is discussed infra subdivi¬ 
sion d (4) of this section. 

(2) By Whom Charges Heard and Deter¬ 
mined 

A aboard or official assuming to try charges against 


an officer or employee must establish its Jurisdiction to do 
so when challenged. Ordinarily it Is necessary that the 
hearing be before an unprejudiced official where a hear¬ 
ing before such a person can be had without disregard 
of the terms of the statute providing for the hearing 
and without defeating Its purpose. 

A board or official assuming to try charges 
against an officer or employee must establish its ju¬ 
risdiction to do so when challenged, since there is 
no presumption as to its power in this respect.^® 
While it is sometimes provided that the trial or 
hearing may be conducted by the head of the de¬ 
partment in which the person charged is serving,^® 
ordinarily it is necessary that the hearing be before 
an unprejudiced official, where a hearing before 
such a person can be had without disregard of the 
terms of the statute providing for the hearing and 
without defeating its purpose.^® Where the statute 
clearly requires the hearing to be held before a des¬ 
ignated administrative officer, and no other officer 
can hold the hearing, the language of the statute 
may not be disregarded, or the legislative intent 
defeated, by holding that the designated officer is 
disqualified.2i 

Mere prejudice or alleged prejudice on the part 
of an official authorized by statute to remove does 
not affect his right to remove an officer or em¬ 
ployee in conformity with statutory proceedings 
where no provision is made for a hearing before 
another official in such a case;^^ and the fact that 
a superior officer authorized to try his subordinates 
on charges preferred had previously reprimanded 
or disciplined them does not per se, in the absence 
of statutory mandate prohibiting it, disqualify him 
from trying them on charges preferred.^^ The pow- 


Mass.—liOwry v. Commissioner 
of Agriculture, 18 N.B.2d 648, 302 
Mass. 111. 

SssexLtial ingredient , of JuzUdlotion 
Under statute providing that the 
civil service commission shall have 
Jurisdiction to “hear and determine” 
all matters involving the rights of 
civil service employees, the power to 
hear eind determine Is an essential 
ingredient .of Jurisdiction and the 
quoted words refer to a Judicial in¬ 
vestigation and settlement of an is¬ 
sue of fact which implies the weigh¬ 
ing of testimony offered by both 
sides from a consideration of which 
the relief sought by the moving par¬ 
ty is either granted or denied.—6an- 
dahl V. City of Des Moines, 290 N.W. 
697. 227 Iowa 1210. 

14. N.X—^McAlpine v. Garfield !Wa- 
ter Commission, 62 A.2d 759, 186 N. 
J.L.aw 497, 171 A.L.R. 172. 

15. K.J.—McAlpine v. Garfield Wa-' 

ter Commission, supra. * * 

Squal opportunity 
Fairness and impartiality can be. 


assured only when members partici¬ 
pating in deliberations and decision 
of board or commission after hearing 
on employee performance have had 
equal opportunity to hear and eval¬ 
uate all evidence presented at the 
hearing*—McAlpine v. Garfield Water 
Commission, supra 

le. Minn.-^tate ex reL RockweU v. 
State Board of Education, 6 N.W. 
2d 261, 213 Minn. 184, 143 A.L..R. 
508. 

drornnstanoes of case 
Whether an olficer has been given 
proper notice of c^rges against him 
and sufficient hearing depends on the 
circumstances of the case and is not 
determined from a technical or for-! 
mal standpoint, in absence of legis¬ 
lation on , the subject.—Cowan y. 
State ex rel. Scherck, 116 P.2d 864, 
67 Wyo. 309. 

17. Ariz.—^Farlsh v. Toung, 158 P. 
845, 18 Ariz. 298. 

IS. NvT.—^Blotmt V. Forbes, 293 N.Y. 
S. 819, 260 AppJ>iv. 16. 

in 


19. N. J.—Maguire v. Tan Meter, 1 A. 
2d 445, 121 N.J.Law 160. 

20. N.T.—Sharkey v. Thurston, 196 
N.B. 766, 268 N.Y; 123. 

21. N.T.—Sharkey v. Thurston, su¬ 
pra 

22. Cal—Scannell v. Wolff, 195 P.2d 
536. 86 Cal.App.2d 489. 

Mo.—State v. Hedrick, 241 S.W. 402. 
294 Mo. 21. 

N.J.—Gallena v. Scott, 64 A.2d 481, 
186 N.J.Law 70. 

Nonjudioial oflioexs are not disqual- 
ifl^ for bias or prejudice although 
decision in question may call for ex¬ 
ercise of Judgment and discretion, 
in absence of contrary statutory pro¬ 
vision.—State ex rel. Holt v.. Bis- 
trict Court of First Judicial Bist. in 
and for Lewis and Clark County, 53 
P.2d 1026, 103 Mont. 438. 

23. N.J.—Crane v. Jersey City, 163 
A. 678, 90 N.J.Ziaw 109,. affirmed 
103 A. 1051, 92 N.J.Law 248. 
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er of removal is not confined to matters with re¬ 
spect to which the oflEcer conducting the hearing 
has no personal knowledge or as to which charges 
have not been made or instigated by him, and such 
superior oflScer may make charges on his own 
knowledge and remove the oflEcer or employee 
charged if, after a hearing, he determines that such 
charges are sustained.^^ 

The administrative board authorized to remove 
an oflScer after a hearing may appoint a referee, 
with limited power of hearing and reporting testi¬ 
mony, and such an appointment is not an unlawful 
delegation of the power of. removal.^® Where a 
deputy is authorized to exercise all the powers of a 
commissioner, a hearing before him is valid,2® and 
he is not required to make a written finding of guilt 
in order to give the commissioner authority to re- 
move.27 However, statutory requirements that 
the deputy must be designated in writing in order 
to hold the hearing, and that the deputy’s record of 
the hearing with his recommendations must be re¬ 
ferred for review and decision to the ofiEcer or body 
having power to remove the employee, are jurisdic¬ 
tional, and the failure to comply with either is fa¬ 
tal to the dismissal proceeding.^® Where the offi¬ 
cer or employee sought to be removed has not filed 
an answer to the charges brought against him, no 
issue has been joined, and he has not been removed, 
a motion to disqualify the ofiScer authorized to con¬ 
duct the hearing from hearing the charges has 
been held to be premature.^® 

(3) Conduct of Hearing or Trial 

An officer or employee sought to be removed or de¬ 
moted should be given proper notice of the hearing which 
must be commenced within the time prescribed therefor 
by statute and completed within a reasonable time. The 
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officer or employee has the privilege of producing evl- 
dence and confronting and cross-examining the witnesses 
against him, and the order of removal must be supported 
by legal evidence produced at the hearing. 

Where the proceeding for removal of a public of¬ 
ficer or employee contemplates a hearing on charg¬ 
es, as discussed supra §§ 61-63, proper notice there¬ 
of should be afforded to the officer giving him ade¬ 
quate opportunity to be heard.®® The hearing must 
be commenced within the time prescribed therefor 
by statute,®! and, even though such hearing may 
properly be adjourned and completed after expira¬ 
tion of the period for giving the hearing, resump¬ 
tion of the hearing must not be unreasonably de¬ 
layed,®® and the hearing must be completed within 
a reasonable time.®®* What constitutes a reasonable 
time for completion of the hearing must be deter¬ 
mined with reference to all the attendant circum¬ 
stances.®^ 

The officer is entitled to be represented by coun¬ 
sel at all stages of the proceeding.®® Where the 
law does not require the production of witnesses, 
witnesses cited in the investigation for removal 
need not be sworn.®® The officer may cross-exam¬ 
ine the witnesses to support the charges,® and call 
others in his defense,®® but the privilege of produc¬ 
ing evidence in answer and confronting and cross- 
examining the witnesses against him may be waived 
by the officer.®® The failure to postpone a hearing 
to enable the officer to procure the presence of ad¬ 
ditional witnesses is not a jurisdictional defect in 
proceedings.^® The rule that no witness shall be 
compelled to testify against himself .is not applied 
and it is not improper to place the officer on the 
stand and ask him questions under oath.^! • The 
burden of proving the existence of grounds for re¬ 
moval rests on the proponent of the charges.^® 
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84. N.T.—Hfiusklns v. Warner, 46 IT. 
T.S.2d 400. 

86. Minn.—^tate ex rel. Rockwell v. 
State Board of Education, *6 N.W. 
2d 2151, 218 Minn. 184, 143 A.LiJEl. 
503. 

28. N.T.—-People v. Partridge, 78 IT. 
B. 4, 180 N.T. 287, reargument de¬ 
nied 73 N.E. 1130, 181 K.T. 580. 

27. N.T.—^People v. Partridge, su¬ 
pra. 

28; N.T.—Blount v. Forbes, 293 N.T. 

S. 319, 250 APP.D1V. 16. 

29. N.T.—Haskins v. Warner, 46 N. 

T. S.2d 400. 

80. BCy.—Howard v. BeU County 
Board of Education, <67 S.W.2d 466, 
247 BZy. 586. 

46 Cjr. p 993 note 29. 

Tutthjsr notiee 

On employee’s appeal to employ¬ 
ment security commission from rat¬ 


ing established by superior officer,, 
commission has authority after full 
hearing, at which employee’s rating 
is established to be unsatisfactory, 
to order the employee’s discharge 
without further notifying him in 
writing specifying charges against 
him.—^Burge v. Oklahoma Employ¬ 
ment Sec. Commission, 195 P.2d 286, 
200 Okl. 429. 

31. Mass.—Lowry v. Commissioher 
of Agriculture, 18 N.B.2d 648, 802 
Mass. 111. 

32. Mass.—Lowry v. Conunlssloner 
of Agriculture, supra. 

3a Mass.—^Lowry v. Commissioner 
of Agriculture* supra. 

34. Ma^s.—^Lowry v. Commissioner 
of Agriculture, supra. 

Question of law 

Mass.—^Lowry v. Commissioner of 
Agriculture, supra. 
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36. Ariz.—Parish v. Toung, .168 P. 
846, 18 Ariz. 298. 

K.T.—^People v. Nichols, 79 N.T.. 582. 

36. Wis.—Nehrllng v. State, 88 N. 
W. 610, 112 Wis. 687. 

37. N.T.—Donnelly v. Roosevelt, 259 
N.T.S. 356, 144 Misc. 62i5. 

46 C.J. p, 994 note 42. . 

3a N.T.—^People v, Nichols, 79 N.T. 
682. 

N.D.—State v. Frazier, 182 N.W. 646, 
47 N.D. 314. 

39. Puerto Rico.—^Lavergne v. Insu¬ 
lar Police Commission, 27 Puerto 
Rico 758. 

40. Mo.—State v. Hedrick, 241 B.W. 
402, 294 Mo. 21. 

46 C.J. p 994 note 44. 

41. K.T.—People v. McClaye, 25 N. 

E. 1047, 123 N.T. 612.. . . 

42. N.T.—^Miller v. Kling» 60 NJB. 
2d 546, 291 N;T. 65. 
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Admissibility of evidence. Where removal is 
sought for inefficiency, any evidence tending to 
show incapability for holding office is relevant to 
the issue of present inefficiency although the period 
to which the evidence relates is a prior term in of¬ 
fice or a period during which the officer held no 
public officers Proof of other offenses of the same 
nature as those charged in proceedings for removal 
for malfeasance in the performance of official du¬ 
ties, which tend to show a general course of con¬ 
duct which embraced the commission of such of¬ 
fenses, is admissible in corroboration.^^ While un¬ 
sworn letters ordinarily may not be considered by 
the authority hearing the charges,^® the introduc¬ 
tion of incompetent testimony will not of itself in¬ 
validate the proceedings.^® 

Weight and sufficiency of evidence. The order 
of removal must be supported by legal evidence^^ 
produced at the hearing,^® but an officer who has 
presented his own evidence' at length, which includ¬ 
ed books which must have shown the truth or fals¬ 
ity of many of the charges against him, cannot ob¬ 
ject that no evidence was presented in support of 
the charges.^® The rule that a defendant cannot 
1)e convicted in a criminal prosecution on the un¬ 
corroborated testimony of an accomplice does not 
*apply in proceedings to remove an officer for alleged 
malfeasance in the performance of his official du- 
■ties, although such testimony should be carefully 
scrutinized.®® 


(4) Determination; Rehearing 

The board or officer conducting the hearing has the 
exclusive province of determining the credibility of wit¬ 
nesses and the weight and sufficiency of the evidence, 
and may determine that the employee should be dis¬ 
charged notwithstanding the contrary recommendation 
of a subsidiary body. An application for a rehearing 
must be made within tlie time fixed therefor by law. 

The board or officer conducting the hearing, like 
a trial jury, has the exclusive province of deter¬ 
mining the credibility of witnesses and the weight 
and sufficiency of the evidence.®^ Where the board 
heard evidence on two hearings in the matter of 
discharging an officer or employee from his posi¬ 
tion, such board may consider the evidence received 
on both hearings in arriving at its findings.®^ 
Where the proceedingi contemplates no trial or 
hearing, but merely a consideration of the em¬ 
ployee's explanation of the charges against him, 
the sufficiency of such explanation is for the remov¬ 
ing authority to determine.®^ The administrative 
body conducting the hearing may have jurisdiction 
to reach a determination that the employee should 
be discharged notwithstanding a subsidiary body 
established by it has recommended to the contra¬ 
ry.®^ 

An application for a rehearing of the decision 
of the board must be made within the time fixed 
.therefor by law,®® It has been held that the re¬ 
opening of a case once heard rests in the sound 
discretion of the board or commission which has 


‘ireteraiL or voliwteer flremaA 
.N.T.‘—^Miller v. Klin^r. supra—Shan- 
ley V.. Miller, Z N.Y.SvSd 36, 253 
APP.D1V. 293, reversed on other 
grounds 14 N.B.ad .635. 277 N,T. 704 
—^Plunkett V. Wilson, 37 N'.T.S.2d 
959, 179 Misc. 149, affirmed 64 N.T. 
S.2d, 706, 269 App,l3iv. 743—^Resler 
V. Malone, «52 N.Y.S.2d 457. 

-43. Minn.—State ex rel. Bockwell 

V. State Board of Education, 6 N. 

W. 2d 251, 213 Minn. 184, 143 A.D; 
R. 503. 

-44, Minn.--In re Mason, 181 N.W. 
670, 147 Minn. 383. 

-46, Cal.—Scannell v. WolfC, 196 P.2d 
<536, 86 CalJ^p.2d 489. 

'4^ Minn.—In re Mason, 181 N.W. 
670. 147 Minn. 383. 

-47. Ky.—^Howard v. Bell County 
Board of Education, 57 S.W.2d 466, 
247 Ky. 586. 

Minn.—State ex reL Pete v. Eklund, 
'264 N.W. 682, 196 Minn. 216, 

46 C.J. p. 934 note 48. 

Evidenoe h4ia snffideait 
(1) In sreneraL 

Ark.—McCain v. ColUns, 164 S.W.2d 
448, 204 Ark. -621. 

•Colo.—State Civil ‘Service Commis¬ 
sion V. Hwlett, J^l P-2d 616, 119 
Colo. 133, 


N.J.—Swartz v. Civil Service Com¬ 
mission, 66 A2d 77, 8 N.J.Super. 6. 
N.Y.—Miller v. Klin&, 50 N.E.2d 546, 
291 N.Y. 65—Shanley v. Miller, 14 
N.E.2d 635, 277 N.Y. 704. 

Pa.—Schmidt v. Hines, Com.Pl., 65 
Dauph.Co. 203. 

Wis.—State ex rel. Esser v. McBride, 
264 N.W. 667, 316 Wis. 674. 

46 C.J. p 994 note 48 [a]. 

(2) To show that employee was 
not gualifled by ability. Judgment, or 
experience to fill his position prop¬ 
erly.—State ex rel. Pete v. Eklund, 
264 N.W. 682,196 SCnn. 216. 
fividexLce held ixLStL&cleiit 

(1) To support order of dismissal 
generaUy.—^Laurence v. Gaffney, • 74 
N.Y.S.2d 717, 272 App.Biv. 609. 

(2) To justify dismissal on partic¬ 
ular grounds. 

N.J.—Gallena v. Scott, 66 A.2d 453, 
4 N.J.Super. 86. 

N.Y.—Miller v. Kling, 60 N.E.3d 546, 
291 N.Y. 65. 

48; N.Y.—Donnelly v. Roosevelt, 259 
N.Y.S. 856, 144 Misc. 626. 
Preliminary investigation 
Removal of public officer by gov¬ 
ernor cannot be', 'based oh evidence 
acQUired in preliminary investiga¬ 
tion, where accused has had no op- 
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portunlty to cross-examine witness¬ 
es, unless such evidence is produced 
at hearing.—^Donnelly v. Roosevelt, 
supra. 

49. Mo.—State v. Hedrick, 241 B.W. 
402, 294 Mo.. 21. 

50. Minn.—^In re Mason, 181 N.W. 
570, 147 Minn. 383. 

61. Cal.—O’Brien v. Olson, 109 P.2d 
8, 42 Cal.App.2d 449. 

Rejection of explanation 
Where officer admittedly failed to 
perform statutory duties, rejection 
by the civil service commission of 
explanations for such failure was not 
an abuse of discretion.—State Civil 
Service Commission v. Bte^lett, 201 P. 
2d 616, 113 Colo. 173. 

53. Minn.—State ex reL Pete v. Ek¬ 
lund. 264 N.W. 682, 196 Minn. 216. 

53. N.Y.—Plunkett v. Wilson, 87 N. 
Y.S.2d 959, 179 Misc. 149, affirmed 
64 N.Y.S.2d 706, 269 App.Div. 748. 

64. Okl.—^Burge v. Oklahoma Em- 
ployxhent Sec. Commission, 196 *P. 
2d 285, 200 Okl. 429. 

55. Cal.—Alexander v. Statb Person¬ 
nel Board, 137 P.2d 4S3, 22 Cal.‘2d 
198. 
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tried the charges,56 but it has also bera hdd that 
such commission has no power to review its own 
decision removing an employee from his position.®^ 

e. Review 

(1) In general 

(2) Of removal by governor 

(3) Of removal of civil service oflScers 

or employees 

(4) Of removal of war veterans protect¬ 

ed by preference laws 

(1) In General 

An action may lie to review the legality of the re¬ 
moval or demotion of a public officer or employee, and 
the court may pass on the existence of Jurisdiction and 
the regularity of proceedings by which the removal was 
had, and whether the law prescribing the method of re¬ 
moval was substantially followed; but ordinarily the 
court will not assume authority to try the merits of the 
charge against the officer or employee. 

In a proper case an action lies to review the le- 
gfality of the removal or demotion of a public ofiBi- 
cer or employee,58 and, while ordinarily it is a ju¬ 
risdictional requisite to the action that the officer or 
employee first exhaust administrative remedies pro¬ 
vided by statute or charter,58 plaintiff need not ex¬ 
haust his administrative remedies, as a condition to 
suit, where the statute relating to removal clearly 


is being violated and plaintiff is faced with imme¬ 
diate discharge rather than merely a demotion in 
rank or salary.®^ Ordinarily the existence of ju¬ 
risdictional and the regularity of proceedings®^^ by 
which the removal of an officer is had are subject 
to review by the courts, and where the statute has 
prescribed the method for removal of an officer, the 
courts will see that the law is substantially fol¬ 
lowed.®® The courts will not, however, assume au¬ 
thority to try the merits of a charge which the stat¬ 
ute has expressly delegated to another tribunal or 
officer®^ or to control the discretion of executive 
and administrative officials effecting the removal;®® 
and, where the prescribed procedure is followed and 
no constitutional or statutory right is denied, the 
action of a board or officer in discharging an em¬ 
ployee is not subject to revision in the courts.®® 

Where there is a general power of removal for 
''cause,” the court may inquire into the existence 
of the jurisdictional facts, that is, whether the facts 
on which the removing power acted were legal 
cause for removal,®^ and in some cases it is held 
that a review to this extent may be had where the 
removal from office was authorized only for certain 
specific causes,®® but, while the sufficiency of facta 
may be reviewed, the truth thereof cannot be re¬ 
viewed.®® So the removing authority has the ex- 


5gi, N.j. —^Elauss V. Civn Service 
Commisslozi, 40 A.2d 804, 132 K.J. 
Liaw 434. 

B7. Cal,—^Pacheco v. Clark, 112 P.2d 
67. 44 Cal.App.2d 147. 

sa Wis.—State ex rel. Brfster v. 

Weston, 6 N.W. 648, 241 Wis. 684. 
Appeal gnasdied 

An appeal from' an order of a 
board afflrminsr the dismissal of an 
employee should be quashed for fail¬ 
ure of the employee to have record 
printed, to serve copies of such rec¬ 
ord on the board and on intervener, 
and for failure to comply with court 
rule declaring: that ea^ error relied 
on be specified particularly and by 
itself.—Cangewer v. Unemployment 
Cpmpensation Board of Review of 
Dept, of Labor and Industry. 9 A.2d 
490, 137 Pa.Super. 453. 

Sfiatters not xequizAd to be deter¬ 
mined 

Pa—Gangewer v. Unemployment 
Compensation Board of Review of 
Dept, of Labor and Industry, su¬ 
pra 

69. Cal.—Jackson v. Bowser. 153 P. 
2d 423, 66 CalJiLpp.2d 870. 

6a U.S.—Farrell v. Moomau. D.C. 
Cal., 86 F.SUPP. 125. 

61. Wis.—State ex rel. Nelson v. 

Henry. 266 N.W. 227, 221 Wis. *127. 
46 C.J. p 994 note 53. 


62. Ky.—^Rawlings v. City of New¬ 
port. 121 S.W.2d 10, 275 Ky. 188. 

Wis.—State ex rel. Brister v. Weston, 

6 N.W.2d 648, 241 Wis. 584. 

46 C.J. p 994 note 64. 

Absence of findings on speolflo obarg. 

Court will not disturb removal of 
officer for failure of tribunal exercis¬ 
ing the power of removal to make 
a finding of fact or designate the 
action taken on each specific charge 
against officer, where cause against 
officer is legally sufficient and sub¬ 
stantial evidence is presented and a 
finding on each specific charge is not 
required by the statute regulating 
the removal.—Rawlings v. City of 
Newport. 121 S.W.2d 10. 275 Ky. 183. 

63. D.C.—^Asher v. Forrestal, D.C., 
71 F.SUPP. 470. 

Iowa.—^Riley v. Crawford, 166 N.W. 

346, . 181 Iowa 1219. . 

Minn.-r-State ex rel. City of St. Paul 
V. Oehler, 16 N.W,2d 765, 218 Minn. 
290. 

64. D.C.—^Asher v. Forrestal, D.C.. 
71 F.Supp. 470. 

Ky.—^Rawlings v. City of Newport, 
■121 S.W.2d 10, 275 Ky. 183--Lyon 
' V. Bell. 120 S.W.2d 752, 275 Ky. 69. 
N.T.—Centolello v. Branham, 294 N* 
: T.S. 913. 260 App.Div. 222. 

46 CJ*. p 994 note 66. 

Scope of inquiry 

, (1) Where board statutory 


power to remove officer for certalni 
cause, court will inquire only wheth¬ 
er board acted within power in re¬ 
moving officer.—^People, ex rel. Roy v. 
Board of Supervisors of Knox Coun-. 
ty, m.. 250 Ill-App. 18. transferreeu. 
see 159 N.E. 787. 328 Ill. 343. 

<2) Dismissal of officer or ap¬ 
pointee by administrative officer or- 
board, empowered to remove him for 
cause by either statute or contract 
prescribing proc^ure, which was 
followed. Is conclusive and not re- 
viewable by courts. In absence of 
bad faith, corruption, fraud, or gross 
abuse of discretion.—School City of 
Crawfordsvllle v. Montgomery, 187 
N.E. 67. 99 Ind.App. 526^ modified on 
other grounds and rehearing denied. 
188 N.E. 695. 99 Ind.App. 526. 

65. Wis.—State ex feL Nelson v.. 
Henry, 266 N.W. 227, 221 Wis. 127.. 

66. U.S.—^Levy v. Woods, ■ C.A.D.C.,. 
.171F.2dl46. 

67. Ky.—^Lyon v: Bell, 120 S.W.2d'. 
762, 276 Ky. 69. 

N.T.—Centolello v. Branham. 294 N., 
T.S. 913, 260 App.Div. 222. 

Wis.—State ex rel. Nelsdii' v.' Henry,. 

266 N.W. 227, 221 Wis. 127. 

46 C.J. p 995 note 67. 

68. Wyo.—People v, Shawver, 222: 
P. 11, 80 Wyo. 366. 

46 O.J. p 996 note 58. 

ee; U.S.—Bberllen v. U._^ OttCl-v. 
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dusivc province of determining the credibility of 
witnesses and the weight and sufficiency of their 
evidence, and the reviewing court may not inter¬ 
fere with that province.'^^^ The courts cannot re¬ 
view the action of the removing power in removing 
an officer who holds during its pleasure unless on 
ground of actual corruption or what would be tan¬ 
tamount thereto.71 Where bad faith or fraud was 
not attempted, the court is not concerned with the 
motive for dismissal. 

Trial de novo. While a statute giving a right of 
appeal from the decision of removal may contem¬ 
plate a trial de novo,a statute providing that the 
supreme court may receive further testimony does 
not confer original jurisdiction on the supreme 
court on an appeal from a judgment of ouster from 
office, and it will not consider new evidence.^^ On 
a petition in error to reverse an order of an execu¬ 
tive removing an officer, in which complainant in 
the proceeding for removal is named defendant, the 
removed officer is not entitled to a trial de novo, 
and the duty rests on him to show error in the pro¬ 
ceedings, and it is error to order a reversal of 
the decision of the executive because defendant, the 
original complainant, enters no appearance and 
files no pleadings.^® The reviewing court will not 
make a preliminary order reinstating the removed 
officer pending determination of the propriety of 
the removal.7^ 

(2) Of Removal by Governor 
Where the governor has the sole power to determine 
whether charges against an officer are sufftclent to 
warrant removal, and have been proved, the governor's 
act of removal ordinarily is a final and conclusive deter¬ 
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mination of the existence of cause, and courts may in¬ 
terfere only to protect the right of the officer to a hear¬ 
ing on specific charges. 

Where the constitution has confided to the gov¬ 
ernor the sole power to determine whether charges 
against an officer are sufficient to warrant removal, 
and have been proved, it must be assumed that he 
will exercise the duty honestly and lawfully and, 
when he has exercised the power of removal, his 
act is a final and conclusive determination that the 
removed officer is unfit.’^s The power conferred by 
statute on the executive to remove an officer for 
"cause*’ implies the power to judge of the existence 
of the cause,*^ the limit of judicial interference in 
such cases being to protect public officers, remova¬ 
ble for cause only, in their right to a hearing on 
specific charges.®! 

The power conferred on the governor to remove 
certain public officers for a specific cause implies 
authority to judge of the existence of the cause, 
and orders made in the exercise of that power are 
not reviewable by the courts.®® It has, however, 
been held that, while in cases of removal by the 
governor, where he is vested with the power to re¬ 
move for cause, the courts will presmne that he had 
a proper cause for removal when he exercises that 
prerogative,®®* nevertheless this presumption may he 
overcome by countervailing evidence.®^ Since a pe¬ 
tition to the governor for the removal of an officer 
is not governed by the strict rules which control 
trials in court, a decision, supported by competent 
and relevant evidence, cannot be reversed because 
other incompetent evidence, may have been re¬ 
ceived.®® 


42 S.Ct. 12, 267 U.fi. 82, 66 Li.Ed. 
140. 

46 O.J. p 995.note 59. 

70. Cal.—O'Brien v. Olson, 109 P,2d 
8, 42 CaI.App,2d 449. 

71. U.S.—Costello v. U. S.. 61 CtCl. 
257. 

Kan.—Iiindley v. Davis, 281 P. 1026, 
117 Kan. 658. 

72. Cal.—Kelly v. State Personnel 
Board of California, 88 P.2d 264, 
81 Cal.App.2d 448. 

72. NJ>.—State v. Frazier, 167 N.W. 
610, 89 N.D. 480. 

74. Kan.—State y. Rayl, 207 P. 759, 
111 Kan.. 571. 

75. Neb.—Cohn v. Butterfield, 182 
N.W. 400, 89 Neb. 849. 

46 C.J. p 996 note 63: 

79. Neb.—Cohn y. Butterfield, supra. 

77. Tenn.—McKee v. Board of Elec¬ 
tions. 116 S.W.2d 1038. 178 Tenn. 
276, rehearing denied 117 S,W.2d 
756, 173 Tenn. 276. 

7«. N.T.—People V. Abeam, 116 N; 


f Y.S. 664, 131 App.Div. 80, affirmed 
89 N.B. 980, 196 N.Y. 221, 26 L..R, 
A,N.S., 1158. 

Coxurfcs may not .q,ueBtio& the mo¬ 
tive of a srovemor in removlng^ a 
public officer, in absence of clear 
proof of ulterior purpose of gov¬ 
ernor.—O'Brien v. Olson, 109 P.2d 
8, 42 Cal.App.2d 449. 

Oovemor and senate 

Orders under constitutional pow¬ 
er of srovernor and senate to remove 
officers are presumptively valid and 
based on sufficient procedural steps, 
and all reasonable intendments will 
be Indulsrad to support sufficiency of 
acts of governor aUd senate; where 
record shows that senate affirma¬ 
tively consented to officer's iremoval, 
court may indulge presumption t]^t 
consent was based upon proper rec¬ 
ommendation of governor.—State 
ex rel. Hatton v, Joughin, 146 So. 
174, 107 lia. 850. 

79. l^.Y.—People v: Aheam, 115 N. 

I Y.S. 664, 181 App.Div. 80, affirmed 
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89 N.EI 930, 196 N.Y. 221, 26 D.R. 
A.,N.S., 1163. 

46 C.J. P 996 note 66. 

80. m.— ^Donahue v. WiU County, 
100 Ill. 94. 

81. Neb.—State v. Hay, 68 N;W. 
821, 45 Neb. 821. 

82. N.D.—State v. Purchase, 222 N. 
W. 662, 67 N.D. 611. 

46 C.J. P 995 note 69. 

Courts are very reluotaut to inter¬ 
fere with governor's action in re¬ 
moving a public officer where there 
is any evidence to support the 
charges, either by direct testimony 
or from reasonable inferences wMch 
may be drawn trcm the evidence ad¬ 
duced.—O'Brien v. Olson, 109 P.2d 
8, 42 CalApp.2d 449. 

83. Da.—Evans v. Populus, 22 Xa. 
Ann. 121—^Dubuc v. Voss, 19 Da. 
Ann. 210, 92 Am.D. 626.. 

84. Da.—Evans v. Populus, 22 -JLia. 
Ann. ,121. 

85. Minn.—In re Mason, 181 N.W. 
670, 147 Minn. 883. 
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(3) Of Removal of Civfl Service Officers or 
Employees 

(a) By courts 

(b) By civil service board or commis¬ 

sion 

(a) By Courts 

A suit usually may be maintained to test the legality 
of the action of an officer, board, or commission ordering 
the dismissal or demotion of a civil service officer, or 
employee, provided, In some cases, the officer or em¬ 
ployee has exhausted available administrative remedies 
afforded by statute; and It is within the province of the 
court to determine whether there has been a compliance 
with statutory procedure and whether the charges are 
of a serious and substantial nature. 

As a general rule, a suit may be maintained to 
test the legality of the action of an officer, board, 
or commission ordering the dismissal or demotion 
of a dvil service officer or employee,^® provided, in 
some cases, the officer or employee has exhausted 
available administrative remedies afforded by stat- 
ute.^^ Some statutes expressly provide for a ju¬ 
dicial proceeding to review the action of a remov¬ 
ing board or officer,and the statutory remedy, 
when available, is exclusive but it has been held 
that the court has only such jurisdiction to review 
as is conferred by the statute,^® and under some 
provisions the remedy afforded by statute is not 
available where there has been no hearing prior 
to removal and hence no “decision” which can be 


reviewed.®! It has been held that a decision of the 
civil service commission on a hearing to remove for 
cause is not subject to review by the court on ap¬ 
peal, since the decision is not the result of judicial 
action;®® but a statute granting a right of review 
by “appeal” may be construed as providing for a 
review in the nature of certiorari.®® Where a new 
right with respect to protection. against arbitrary 
removal is created, as by a civil service law, and 
the statute provides a method by special tribunal 
for the enforcement or protection of the right and 
makes no provision for a review of the dejcismn of 
the tribunal, the remedy given is exclusive, provid¬ 
ed the tribunal acts within its jurisdiction.®^ Thus 
an order of removal by a civil service board or 
commission acting within its field and using only the 
powers ascribed to it by law ordinarily , is conclu¬ 
sive, with respect to review by the courts,®^ and, 
where the record of the proceedings discloses no 
erroneous ruling of, or action by, the commission 
by reason of which the discharged employee could 
be . deemed to have been prejudicially affected or 
denied a fair trial, interference by the court is not 
warranted.®® 

Where the validity of an order of removal is 
before the court, the scope of the review permissi¬ 
ble may depend on the nature of the proceeding by 
which the court has acquired jurisdiction.®*^ Ordi¬ 
narily it is within the province of the court to d^ 


86. Iowa.—Anderson t. Board of 
Civil Service Commissioners of 
City of Des Moines, 290 N.W. 493, 
227 Iowa 1164, 127 A-KR. 489. 

Ohio.—^Kearns v. Sherrill, 80 N.£L2d 
805, 137 Ohio St. 468. 

Borden of proof 

On certiorari to review dvIl serv¬ 
ice commission’s refusal to restore 
prosecutors to their positions, pros¬ 
ecutors had burden of establlshingr 
that commission acted in bad faith 
and not in the Interest of economy. 
—Gianettino v. Civil Service Com¬ 
mission, 1 AL.2d 64, 120 N.J.Law 631. 

87. U.S.—Johnson v. War Assets 
Administration, C.A.ni., 171 F.2d 
556. 

Fa.—Commonwealth ex rel. Jones v. 
Snowdon, Com.Pl., 44 Iiack.Jur. 
218. 

88. N.T.—‘Xianzer v. Moran, 44 N.T. 
S.2d 859, 181 Misc. 689, motion de¬ 
nied 50 N.Y.S.2d 179, appeal dis¬ 
missed 57 N'JBL2d 838, 298 N.T. 
759, reversed on other grrounds 51 
jr.T.S.2d 389, 268 App.Div. 947, ap¬ 
peal denied 54 N.Y.S.2d 375, 269 
App.Dlv. 720, and affirmed 62 N.B. 
2d 489, 294 N-.T. 864. 

ZAtent of provision of dvil service 
law authorizingr civil service em¬ 
ployees to appeal directly to oourt 


from a judgment of dismissal ren¬ 
dered against them is to protect 
state employees from harsh, predpi- 
tate, and arbitrary action by su¬ 
periors.—^Lanzer v. Moran, supra. 
BeSzamination of i^oeeedingr 

Review by district court of re¬ 
moval of person holding office or 
employment in classified public serv¬ 
ice is a reexamination of a proceed¬ 
ing already conduded for the pur¬ 
pose of preventing a result which 
appears not to be based on exerdse 
of an unbiased emd reasonable judg¬ 
ment—^Murphy v. Third District 
Court of Eastern Middlesex, 56 N.B. 
2d 467, 316 Mass. 663. 

88- Mas&—^Lowry v. Commissioner 
of Agriculture, 18 N.B.2d 548, 802 
Mass. 111. 

90. Ohio.—Kearns v. Sherrill, 30 N. 
E.2d 805, 137 Ohio St 468. 

91. Mass.—^Lowry v. Commissioner 
of Agriculture, 18 N.B.2d 548, 802 
Mass. 111. 

92. Mich.—Appeal of Fredericks, 
280 K.W. 464, 285 Mich. 262, 125 
AJLI.R. 259. 

93. Mich.—Appeal of Fredericks, 
supra. 

94- Wis.—State , v. Dahl, 122 N.W. 
748, 140 Wis. sot 
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D.C.—^BViedman v. Schwellen- 
bach, 169 F.2d 22, 81 tJ.S.App.D.C. 
866, certiorari denied 67 S.Ct 979, 
330 U.S. 838, 91 L.Bd. 1286, rehear-. 
Ing denied 67 S.Ct 1802, 331 U.S. 
866, 91 L.Ed. 1870. 

Wis.—State ex rel. Ikeler v. Kos- 
zewski, 11 N.W.2d 176, 243 Wis. 
488—^State ex rel. Bsser v. Mc¬ 
Bride, 254 N.W. 667, 215 Wis. 674. 

96. Wis.—State ex rel. Ikeler v. 

Koszewski, 11 ' N.W.2d 176, 243 

Wis. 488. 

97. Cal.—Gipner v. State Civil Serv¬ 
ice Commission of California, 66 
P.2d 535, 13 CaI.App.2d 100. 
Oertloraxl will lie to review order 

of civil service commission dis¬ 
charging employee for cause under 
provisions of civil service act, where 
written accusations wholly fail to 
state facts suffident to constitute 
cause of action so as' to confSr ju¬ 
risdiction on commission to hear and 
determine charges; but where alle¬ 
gations of complaint in proceeding 
before commission for discharge 
are suffident to state cause of action 
conferring jurisdiction on commis¬ 
sion, although defective, erroneous 
rulings of conimisston may not be 
reviewed by certiorari.—Gipner v. 
State Civil Service Comxulssion of 
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temine whether there has been a compliance with 
statutory procedure and whether the charges are 
of a serious and substantial nature,and a removal 
which is illegal or arbitrary and without compli¬ 
ance with the procedure prescribed by statute will 
be set aside.9^ Where, under the statute, a civil 
service commission cannot recommend removal ex¬ 
cept for cause, its action may be reviewed to de¬ 
termine whether ''cause^' existed, although the com¬ 
mission may have wide latitude in determining such 
cause.^ Where the sole issue is whether the party 
was removed for political reasons, any fact or cir¬ 
cumstances bearing on that matter are proper for 
consideration.^ 

The courts will not, on the other hand, review 
disputed questions of fact^ or inquire into whether 
the charges against the oflScer or employee should 
have been sustained;^ and a removal in strict com¬ 
pliance with the civil service law on charges which 
were substantial will not be disturbed,5 provided 
there is substantial evidence to sustain the determi¬ 
nation.® Ordinarily the sufficiency of the officer’s 
explanation in his answer to the charges against 
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him is for the removing authority alone, and the 
court will not interfere with its discretion in such 
respect,'^ at least where reasonable minds might dif¬ 
fer whether the explanation should be accepted or 
rejected,® but, if the explanation was one that no 
reasonable mind would reject, the order of removal 
will be annulled as arbitrary.® 

Under some statutory provisions the court must 
affirm the decision of the officer or board removing 
a person from an office or employment under the 
civil service unless the decision was made without 
proper cause or in bad faith,and whether the no¬ 
tice of removal complied with the statutory re¬ 
quirement that specific reasons for removal be given 
in writing is not open for review.^l A requirement 
that the court shall review the action of the officer 
or board making the removal does not provide for 
a trial of the case de novo, but merely a review of 
the action of the removing officer or board.^® The 
courts will not review the discretion of a board or 
officer in discharging an employee without a hear¬ 
ing during the probationary period if the discretion 
was exercised in good faith.^® An appellate court 


California, 56 7.2d 535, 13 Gal.App. 
2d 100. 

98. N.T.—^Blum V. Connelly, 24 N. 
Y.S.2d 176, affirmed 30 N.Y.S.2d 
229, 262 App-Dlv. 1056. 

Vrand or liad faitb 
Where statutory procedure re¬ 
quirements for discharge are fol¬ 
lowed, the discharge is not review- 
able except for fraud or bad faith.— 
Gadsden v. U. S„ 78 P.Supp. 126, 111 
CtCl. 487. 

Znqniry into merits 
Rule that court will not inquire 
whether charges against employee 
removed- from public service by offi¬ 
cial having power of removal should 
have been sustained if statutory re¬ 
quirements for dismissal have been 
observed does not prevent the court, 
in a proper case, from probing Into 
merits to determine whether charges 
against employee are substantial.— 
Insley v. Shanahan, 17 N^Y.S.2d 25, 
178 Misc. 83. 

99. 357.Y.—Charles v. Lyons, 83 N.Y. 
S.2d 472, 263 App.Div. 1027—Ros¬ 
ier V. Malone, 62 ]Sr.Y.S.2d 467. 

1. Ill.—^Punkhouser v. Coffin, 133 N. 
B. 649, 801 ni. 267. 

N.Y^People v. Wright, 40- N.Y.S, 
285, 7 App.Div. 186, affirmed 44 N. 
BL 1086, 150 N.Y. 444. 

9. N.Y.—Gallup V. Wmiarns, 128 N. 

Y.S. 1098, 139 App.Div: 855. 

46 C.J. p 996 note 76. • . 

8. N.Y.-^inger v. Graves, 4 N.Y. 
S.2d $18, 264 App,r>lv. 87, affirmed 
17 N.3a3.2d 445, 279 N.Y. 573. 

Wis.—State ex reh lkeler v. Roszew- 
ski. 11 N.W.2d 176, 248 Wis. 488. 


Weight of evidence on hearing of 
charges of inefficiency before civil 
service commission was strictly for 
commission, not circuit court on cer¬ 
tiorari.—State ex rel. Bsser v. Mc¬ 
Bride, 264 N.W. 667, 216 Wis. 674. 

4. Colo.—State Civil Service Com¬ 
mission Y. lEIazIett, 201 P.2d 616, 
119 Colo. 173. 

N.Y.—Kinsley v. Shanahan, 17 N.Y. 
S.2d 26, 178 Misc. 33. 

5. Colo.-r-State Civil Service Com¬ 
mission V, Colorado State Board 
of Health, 188 P.2d 934, 111 Colo. 
109. 

D.C.—^Friedman v. Schwellenbach, 
B.C., 65 P.Supp. 264, affirmed, C. 
CA., 169 P,2d 22, certiorari denied 
67 S.Ct. 979, 330 TJ.S. 838, 91 L.Ed. 
1286, rehearing denied 67 S.Ct. 
1802, 831 U.S. 866, 91 L.Ed. 1870. 
lowaJ—Anderson v. Board of Civil 
Service Commissioners of City of 
Des Moines, 290 N.W. 498, 227 
Iowa 1164, 127 A.L.R. 489. 

N.Y.—^Harvey v. Catherwood, 52 N. 
Y.S.2d 264, 268 App.Div. 1016— 
Lanzer v. Moran, 61 N.Y.S.2d 389, 
268 App^Blv. 947, appeal denied 64 
N.Y.S.2d 376, 269 App.Div. 720, 
and affirmed 62 N.B.2d 489, 294 N. 
Y. 864—Jerum v. Moore, .46 N.Y. 
S.2d 885, 267 App.Div. 931, appeal 
denied 48 N.Y.S.2d 810, 267 App. 
Div. 1017—^Plunkett v. Wilson, 37 
N.Y.S.2d 969, 179 Misc. 149, af¬ 
firmed 64 N.Y.S.2d 706, 269 App. 
Div. 743. 

Wis.—State ex rel. Bsser v. McBride, 
254 N.W. 657, 215 Wis. 674. 

6. loWa.—Anderson v. Board of 
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Civil Service Com*rs of City of 
Des Moines, 290 N.W. 493, 227 
Iowa 1164, 127 A.L.R. 489. 

N.Y.—^Laurence v. Gaffney, 74 N.Y, 
S.2d 717, 272 App.Div. 609—Hano- 
ven V. Wagener, 69 N.Y.S.2d 440, 
270 App.Div. 328—^Plunkett v. 
Wilson, 37 N.Y.S.Sd 959, 179 Mlsa 
149, affirmed 64 N.Y.S.2d 706, 269 
App.Div. 743. 

7. N.Y.—Jerum v. Moore, 46 N.Y. 
S.2d 886, 267 App.Div. 931, appeal 
denied 48 N.Y.S.2d 810, 267 App. 
Div. 1017. 

a N.Y.—Harvey v. Catherwood, 52 
N.Y.S.2d 264, 268 App.Div. 1016. 
a N.Y.—^Harvey v. Catherwood, su¬ 
pra. 

10. Mass.—^Murphy v. Third Dis¬ 
trict Court of Eastern Middlesex, 
66 N.E.2d 467, 816 Mass. 663. 
affie hurdeiL of proof rests on the 
petitioner to establish the essential 
statutory facts of removal without 
proper cause or in bad faith.—^Mur¬ 
ray V. Justices Municipal CU 123 
NH. 682, 233 Mass. 186. 

Abolition of position 
Mass.—^Murphy v. Third District 
Court of Bastem Middlesex, 56 N. 
B.2d 467, 316 Mass. 663. 

IL Mass.—^Murphy v. Third pis- 
trict Court of Bastem Middlesex, 
supra. 

12. Mass.—Murray v. Justices Mu¬ 
nicipal Ct, 128 NB. 682, 233 Mass. 
186. 

46 O.J. P 996 note 82. ~ 

13. N.Y.—^Marasco v. Morse, 22 N. 
Y.S.2d 815, affirmed 84 N.Y.^.2d 
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will not finally determne a discharged ofl5cer*s right 
to the position on appeal from an order in certiorari 
proceedings to vacate the administrative order of 
discharge, where the record is incomplete and in¬ 
sufficient to serve as a basis for such a final de- 
termination.i^ 

Where appeal lies to civil service board or com- 
mission. Where, in the case of removal of a civil 
service officer or employee, the only remedy provid¬ 
ed by statute is by appeal to the civil service com¬ 
mission, or other similar body, it has been held that 
the courts have no jurisdiction to review the order 
of removal made and entered by the appointing 
power, where it acts within the scope of its author¬ 
ity, and the removal is predicated on one or more 
causes named in the statute;^® and, if the civil 
service board or commission to which an appeal is 
taken acts within the power conferred on it, its de¬ 
cision is final-i® So the court does not have the 
power to retry the charges where the commission or 
other body to which an appeal has been taken de¬ 
termines that the removal was improper.^^ 

Under some statutes, however, where the action 
of a board or officer removing an employee may be 
questioned by appeal to the civil service commis¬ 
sion, an adverse ruling by the commission may be 
reviewed by a court on certiorari,^* appeal,^® or 
other authorized proceeding for review,*® although 
the court may not, in the first instance, and without 


a prior proceeding before the dvil service commis¬ 
sion, review the order of discharge of the remov¬ 
ing authority.*! The failure of the commission to 
affirm, disaffirm, or modify an order for removal of 
an officer does not vest jurisdiction in the courts to 
hear or determine the correctness of such order,** 
or to control by injunction or other mandate^ writ 
the discretion of appointing authority where it has 
acted within the scope of its statutory powers.** 

Laches, Where one dismissed without a hearing 
to which he was entitled has delayed a long time 
before claiming his rights, and is thereafter rein¬ 
stated, he is not, in a subsequent action for rein¬ 
statement, entitled to reinstatement as of the date 
of his discharge.*^ 

(b) By Civil Service Board or Commission 

A civil service board or commission, or similar body, 
may be authorized by statute to hear an appeal from the 
action of a board or official In removing or demoting a 
civil service officer or employee, with limited power to 
affirm, disaffirm, or modify the Judgment of the removing 
authority, after affording the appellant such a hearing 
and considering such evidence as may be provided for by 
the statute. 

Under some statutes a civil service board or com¬ 
mission, or similar body, is authorized to hear an 
appeal from the action of a board or official in re¬ 
moving or demoting a civil service officer or em¬ 
ployee,*® and the determination of the commission 
is Aen subject to review in the courts, as discussed 


823, 268 APP.Dlv. 1063, affirmed 46. 
N.B.2d 364, 289 N-T. 768. 

Action in bad faith held not iffiown 
N.Y.—^Bfarasco v. Morse, supra. 

14. Minn. —State ex rel. Carstater 
V. Civil Service Board of .Minne¬ 
sota, 10 N.W.2d 422, 215 Minn. 
515. 

15. Ohio.—State Industrial Com¬ 
mission V. Evans, 122 N.E. 40, 99 
Ohio St. 56. 

16. XT,S.—Carter v, Porrestal, CA. 
D.a, 175 P.2d 364. 

Cal.—Broyles v. State Personnel 
Board, 108 P.2d 714, 42 CalApp.2d 
803. 

Conn.—^Turrill v. Erskine, 54 A.2d 
494, 134 Conn. 16—State ex rel. 
Levy V. Pallotti, 51 A.2d 136, 133 
Conn. 334. 

1 ?. Wla ,—State ex rel, Pess v. Mac- 
Kenzie, 296 N.W. 61i 286 Wis. 602. 
18. N.J.—Byrnes v. Boulevard Com- 
missionefrs of Hudson County, 3 
A.2d 456, 121 N.J.Law 497. 
Bebatable question 
Writ held properly denied where 
tikere was no fairly debatable anes- 
tiott warrantingr its allowance.— 
O’Connell v. Civil Service Commis- 
«lon. 61 A.2d 215, 137 N-.JXaw 547.. 
18* Pa.—^$tate Civil Service Com¬ 


mission V. Swann, Com.Pl., 69 
Dauph.Co. 290. 

Back waeres 

In proceedingr under administra¬ 
tive review act to review civil serv¬ 
ice commission’s order approvingr 
appointing: power’s order discharg:- 
ing: employee from civil service po¬ 
sition, employee, on reversal of de¬ 
cision of administrative agrency, was 
not entitled to 3udg:ment for p€f.y- 
ment of money for back wagres, since 
the act merely provides for Judicial 
review of decision of administrative 
agrency and not for Joinder of man¬ 
damus action for restoration to posi¬ 
tion and an action for bank wagres.— 
Drezner v. Civil Service Oonomlssion, 
75 N.B.2d 303, 898 HI. 219. 
sa Mich.—Plec v. State, 34 N’.W.2d 
524, 822 Mich, 691—Wolski v. 

Michlgran Unemployment Compen¬ 
sation Commission, 23 N.W.2d 883» 
316 Mich. 181. 

81. Mich,—Wolski V. Mlchigran Un¬ 
employment Compensation Com¬ 
mission, supra, 
itoason for separation 
Where reason assigned by remov¬ 
ing: authority for separation of 
classified employee from his employ¬ 
ment was within the civil service 
ant, it was for civil service commis- 

284 


Sion, and not the court, to determine 
the controversy over re^ reason for 
employee’s separation in the first in¬ 
stance.—Wolski V. Michlgran Unem¬ 
ployment Compensation Commission, 
supra. 

28. Ohio.—State Industrial Com¬ 
mission V. Evans, 122 N.E. 40, 99 
Ohio St 56. 

28. Ohio.—State Industrial _ Com¬ 
mission V. Evans, supra. 

2A N.T.—Knapp v. Luffey, 165 N. 

T.S. 818, 169 App.Div. 794. 

86 . Mich.—Plec v. State, 84 N.W.2d 
624, 322 Mich. 691—Wolski v. 

Michlgran Unemplosnnent Compen¬ 
sation Commission, 23 N.W.2d 383, 
315 Mich. 181. 

N.X—^Byrnes v. Boulevard Com’rs 
of Hudson County, 8 A. 2d 456, 121 
N.J.Law 497. 

Administrative capacity 

Under, statute the civil service 
commission functions in an essen¬ 
tially administrative capacity and 
exercises auasi-Judiclal functions in 
determining: whether ^scharge of 
civil service employee was Justified. 
—Appeal of Fredericks, 280 N.W. 
464, 285 mdh, 262, 126 A.L.R. 259. 
Answer as demand for he^dngr 
Disniissed en^^loyee is afforded a 
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supra subdivision e (3) (a) of this section; but in 
the absence of such a statute the civil service com¬ 
mission has no jurisdiction to entertain such an ap- 
peaL^® Under some provisions the question wheth¬ 
er a civil service employee has been removed with¬ 
out just cause is not within the jurisdiction of the 
civil service commission to determine unless the 
removal was for political, racial, or religious rea¬ 
sons,and on a hearing before the commission the 
only matter which may be determined is whether 
the removal was for a political, racial, or religious 
cause.^* Where an employee was demoted by the 
appointing authority and his position in the civil 
service was subsequently reclassified, an appeal 
from the reclassification, but not from the demo¬ 
tion, does not raise the question of the justice of 
the demotion.2^ 

A civil service board or commission hearing an 
appeal from an order of removal by a board or offi¬ 
cer ordinarily is limited to a consideration and de¬ 
termination of the existence of the statutory ground 
on which the order of removal was based by the 
appointing authorities.^^ Under some provisions 
the commission hearing the appeal may consider 
not only the record of hearing before the remov¬ 
ing officer, but may also require the presentation of 
additional evidence,provided such evidence would 
have been admissible on the hearing before the re¬ 
moving officer.®^ Under other provisions the board 


§ 6S 

or commission tr 3 ring the appeal must afford the 
appellant a "trial” in which competent legal evi¬ 
dence must be introduced to prove the charges, 
and, where the statute expressly makes the hear¬ 
ing and investigation of the civil service commis¬ 
sion as to the removal of civil service employees 
a wholly independent investigation, the trial before 
such commission is wholly governed by the testi¬ 
mony therein adduced, and the testimony taken be¬ 
fore the removing officer is not reviewable*®^ The 
trial of two appeals of an alleged improper demo¬ 
tion of a civil service employee, at the same time, 
in which the employee prevailed on one appeal and 
was properly denied relief on the second does not 
constitute prejudicial error.^5 

Time of appeal. An appeal from an order of re¬ 
moval or demotion must be taken within the time 
specified by statute or else the remedy is waived.^® 
Where the appeal must be taken within a specified 
number of days, the time begins to run on the day 
the officer is removed, although the removal is un¬ 
warranted and not accomplished in a manner pro¬ 
vided by the statute.*^ 

Decision. Under some statutes the civil service 
board or commission hearing 'the appeal has lim¬ 
ited power to affirm, disaffirm, or modify the judg¬ 
ment of the removing authority, with respect to the 
removal or demotion,^ 8 but, where it is so provided, 


hearinsr on the charges on which dis- 
mlssaJ is based by filing an answer 
in writing within specified number 
of days with board with affidavits 
in support of such aiutwer, which 
filing is sufficient demand for a hear¬ 
ing without more specific allegations 
of fact, showing personal or political 
reasons for discharge^—Vickery v. 
Foster. 89 S.13.2d 90, 74 Qa.App. 167, 
reversed on other grounds 42 S;S.2d 
117, 202 Ga. 66. conformed to 42 S.S3. 
2d 461, 76 GaJLpp. 121. 

Bight conferred on. dvU servloe 
oonnulSBion by statute providing for 
approval of commission before any 
right of demotion accrued to person 
whose position was abolished for 
economy or otherwise and not be¬ 
cause of delinquency is not discre¬ 
tionary one, approval being dedgned 
merely to safeguard rights of serv¬ 
ant and to insure observance of civ¬ 
il service law.—-Walklet v. CtvU 
Service Commission, 177 A. 894, 114 
N'.JXaw 682. 

Person not in classified sa^ce 

The persqnnd appefU boi^ has 
no itprisdictlon to determine wheth¬ 
er a state employee not in . the. class¬ 
ified service has been wrongfully re¬ 
moved.—State ex rel; I-evy v. Pallbt- 
ti, 61 A.2d 136^ 188 Conn. 384. 


26. Minn.—State ex rel, Verbon v. 
County of St. Louis, 12 N.W.2d 
198, 216 Minn. 140. 

Probationary employee 

Civil service commission does not 
possess appellate jurisdiction over 
finding by appointing power at end 
of ninety-day probationary period 
that services of probationary em- 
plo 3 ^ee were not satisfactory, as long 
as record submitted to commission 
by appointing power discloses sub¬ 
stantial conclusions of appointing 
I power.—State ex reL Clements v. 
Babb, 82 M.IIJ.2d 787. 150 Ohio St. 
869. 

27. m,—People ex rel, Hamilton v. 
Cohen, 189 N.m 489, 865 Ill. 499. 

28. ill.—People ex rel. Bislng v. 
Ames, 196 ITM. 436, 860 HI. 81. 

29. Wls.—Odau V. Personnel Bd. of 
State. 27 N.W.2d 726, 250 Wis. 600. 

80.' Ohio.—State v. State Board of 
Agriculture, 116 N.B. 459, 94 Ohio 
St 276. ' 

31. Cal.—Scannell v. Wolff, 195 P. 
2d 636, 86 CalJVpp.2d 489. 

32. Cal.—Scannell v. Wolff, 196 P. 
2d 6i36, ,86 CaLApp.2d 489. 

38. . Fla.-rState .ex rel. Ha^way v. 

WmiajpoLS, 6 Sa2d *268, 149 Fla. 48. 

34. KJF.-r^sex County v. State 
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Civil Service Commn., 121 A. 695, 
98 N.J.Law 671. 

35. Wis.—Peters v. Personnel 

Board of State, 85 N.W.2a 924, 254 
Wis. 227. 

36. Wis.—Odau V. Personnel Board 
of State, 27 N.W.2d 726^ 250 Wis, 
600. 

Time held not extended 
Where it was clear from record 
that demoted civil service employee 
knew why his position was changed 
regardless of reasons mentioned in 
notice from personnel board of re¬ 
classification and employee knew 
that change in position carried with 
it a change in classification, subse¬ 
quent notice of reclassification did 
not extend time to app^ from de¬ 
motion because of any reason stated 
on form with relation to the new po¬ 
sition.—Odau V. Personnel Board of 
State, supra. 

37. Iowa.—Wilson v. Stipp, 189 27. 
W. 665, 194 Iowa 846. 

88 . Ga.—Vickery v. Poster, 89 S.B. 
2d 90, 74 GauApp. 167, reversed; bn 
other grounds 42 S.B.2d 117, 202 
Ga. 55, conformed to 42 S.B.2d 451, 
75 GaiApp. 12L • 

ConstractioiL of order 
Civil service commission by orders 
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the commission has power only to affirm or re¬ 
verse the determination of the board or officer dis- 
missingf an employee,3^ and it may not modify such 
determination,as by ordering a return to duty 
after a suspension for a specified period of time.**^ 
Where the board has power under statute to rein¬ 
state a discharged officer or employee only in those 
instances where the discharge was made for per¬ 
sonal, political, or religious reasons, it is without 
authority after finding that an employee was guilty 
of misconduct to provide that the order of dis¬ 
missal be reduced to suspension for a specified pe- 
riod .^2 If the discharged employee raises the 
question of his right to restoration without loss of 
pay, he is entitled to a decision on the issue thus 

presented.^S 

Where there are but two members of the com¬ 
mission, both must concur in an order disaffirming 
or modifying an order of removal entered by an 
officer or board empowered to make such order,^^ 
and, where the members of the commission fail to 
concur in such order, the order appealed from will 
stand as a final order in removal proceedings>5 


67 aj.s. 

(4) Of Removal of War Veterans Protected 
by Preference Laws 

An action may bo maintained to review proceedings 
wherein a war veteran has been removed from public 
office or employment or demoted, to determine the le¬ 
gality of such removal or demotion with respect to vet¬ 
erans* preference laws restricting the right of removal 
or demotion; and the court may determine whether the 
veteran has been accorded the hearing required by law 
and whether Just and reasonable grounds exist for the ac¬ 
tion taken. 

As a general rule, an action lies to review the 
proceedings by which a war veteran has been re¬ 
moved from a public office or employment, or de¬ 
moted, to de:termine the legality of such removal or 
demotion in view of veterans* preference statutes 
restricting the right of removal or demotion of vet¬ 
erans,^® but, except in some circumstances,^^ the 
court ordinarily will not take jurisdiction of an ac¬ 
tion to determine the. validity of a discharge or de¬ 
motion where the complaining party has not ex¬ 
hausted available administrative remedies.^® It has 
been held, however, that a court does not have orig¬ 
inal jurisdiction to enforce the rights of veterans 
under a statute preventing under certain circum¬ 
stances their demotion.^® 
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Ing appeal from order dismissing of¬ 
ficer to be denied meant that officer's 
application for reversal was denied, 
and not that commission refused to 
hear appeal and thereby acted beyond 
its Jurisdiction.—Scannell v, Wolff, 
195 P.2d 636, 86 CaI.App.2d 489. 
Svldenoe held iw support deoisioxi of 
oonuuiasioii 

1T.J,—^Leopold V, Civil Service Com¬ 
mission of New Jersey, 20 A.2d 
612, 126 N.J.Law 618. 

Affirming order held not siurtained 
by evideime 

Ill.—^Drezner v. Civil Service Com¬ 
mission, 75 N.E.2d 308, 398 m, 219. 

39. Conn.—^Turrill v. Brskine, 64 A. 
2d 494, 134 Conn. 16. 

N.J.—^Maguire v. Van Meter, 1 A- 
2d 446, 121 N.J.Law 160. 

Decision ^‘affirming** dismissal held 
proper 

N.J.—^Leopold V. Civil Service Com¬ 
mission of New Jersey, 20 A.2d 
612, 126 N.J.Liaw 613. 

40. N.J.—^Maguire v. Civil Service 
Commission, 4 A.2d 686, 122 N.J. 
Law 162—Maguire v. Van Meter, 
1 A.2d 445, 121 N.J.Law 150. 

Order of modification hem, subject 
to collateral attack 
NX—^Maguire v. V^ Meter, supra- 

41. N.J.—^Maguire v. Civil Seivice 
Commission, 4 A.2d 686, 122: N.J. 
Law 182—^Maguire v. Van Meter, 
1 A.2d 445, 121 N.JXaw 150. 

43. Ga.—Foster v, Vickery, 42 43.B. 
2d 117, 202 Qa. 55, conformed to 


Vickery v. Foster, 42 S.B.2d 451, 76 
Ga.App. 121. 

Discharge for personal, poUtioal, or 
religioxis reasons not shown 
Ga.—^Poster v. Vickery, 42 S.E.2d 
117, 202 Ga. 55, conformed to Vick¬ 
ery V. Foster, 42 S.E.2d 461, 76 Ga. 
App. 121. 

43. N.J.—Walklet v. Civil Service 
Commission of State of New Jer¬ 
sey, 172 A. 363, 12 N.XMlsc. 443. 
Fay for intermediate poriod 
Decision of civil service commis¬ 
sion providing that employee shall 
be restored to position and paid 
from time of restoration, which, was 
subsequent to the time of discharge, 
and containing no provision as to 
pay for such intermediate period, 
held so incomplete as to require re¬ 
versal for further proceedings.— 
Walklet V. Civil Service'Commission 
of State of New Jersey, supra. 

44.. Ohio.—State Industrial Comzhn. 
V. Evans, 122 N.E. 40, 99 Ohio St. 
66 . 

4B. Ohio.—State Industrial Commn. 
V. Evans, supra. 

43. U.S,—^Fischer v. Haeberle, D.C. 

N.T., 80 F.Supp. 662. 

N.J.—Gallena v. Scott, 64 A.2d 77, 1 
N.J. 430. 

Funishmant infliqtod 
. Where charges which may result 
in removal of veteran are brought 
against him uhder the civil service 
law, he has right fo stetutoir hear¬ 
ing and if foidid guilty is ^titled to 
review.of the evidence by court as 
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provided by statute, irrespective of 
punishment inflicted.—^Brown v. 
Moses, 77 N.T.S.2d 680, 191 Misc. 
860. 

Fetitlon for review held raffloleut. 

In proceeding by veteran, appear¬ 
ing in person, to review dismissal 
from civil service position, allega¬ 
tions in petition concerning prior 
charges resulting in petitioner's sus¬ 
pension, which might have formed 
setting of charges on which peti¬ 
tioner * was finally dismissed, would 
not be stricken although review of 
the suspension was barred by four 
months* limitation, and petition was 
not a model of good ' pleading)— 
Bohan v. Corsl, 77 N.T.S.2d 706: 

To whom writ direoted 
Certiorari to review war veteran's 
discharge by highway commission 
as maintenance supervisor approved 
by civil service commission should 
be directed to civil. service commis¬ 
sion; Improperly directing certio¬ 
rari to review wai: veteran's dis¬ 
charge to highway commission 
would require : dismissal of writ,— 
Cutley V. New Jersey State High¬ 
way Commission, 161 A. 836« 10 N. 
XMlsa 991. 

47. TT.S.—Wettre v, Hkgue, 

Mass., 168 F.2d 825. 

48. U.S.—Joh^on v.’ War Assets 
AdhilnistraHon» CA..111., 171 F.2d 
566—^B^scher v. Haeberle, D.C.N. 
T., 80 F.Supp. 652. 

49. U.S>—Brisbois v. SDague, IXC* 
Mass 4 85 F.Supp. 13. 
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A war veteran may cballange the legality of his 
discharge without a hearing by an action in certi¬ 
orari.®^ So the removal of a veter^ from his po¬ 
sition without a determination of the charges 
against him, as required by a veterans’ preference 
act, will be annulled on certiorari,^d the veteran 
does not waive such a determination of charges 
against him by taking part in an informal hear- 
ing.®2 It has been held, however, in a certiorari pro¬ 
ceeding to test the legality of a veteran’s discharge 
for incompetency and misconduct, that the veteran 
waived the statutory right to notice and hearing 
prior to discharge by joining issue on the question 
of incompetency and misconduct and submitting 
such issue to the trial court,®® and that in such case 
the parties are bound by the final determination of 
the court notwithstanding the lack of a prior hear¬ 
ing.®^ It has been held that the-power of the re¬ 
moving officer to remove for, a specific cause can 
only be exercised on just and reasonable grounds, 
and is reviewable.®® 

In reviewing the determination of a board or of¬ 
ficer removing or demoting a war veteran, the court 
may not weigh the evidence on which the action 
was taken or pass on the credibility of witnesses;®® 
nor may the court substitute its judgment for that 
of the removing officer as to whether or not the 
subordinate should be removed.®^ Proof that the 
charges on which the dismissal was based are sup¬ 
ported by substantial evidence is all that is re¬ 
quired,®® aiid the. determination of the removing 
authority will not be disturbed unless the charges 
are unsupported by substantial evidence®® or it ap¬ 
pears that the removing authority acted arbitrarily 
or in bad faith.®® It has been held, however, that a 


judicial review of the demotion of a veteran who 
has exhausted his administrative remedies, if al¬ 
lowable, would not warrant consideration by the 
court of the question whether there is substantial 
evidence to support the administrative findings.®^ 
When serious charges are admitted by the em¬ 
ployee, the court should be slow to interfere with 
the decision of a commissioner removing the em¬ 
ployee on the ground of inefficiency or incompe¬ 
tency.®® 

Under some statutes permitting the rightfulness 
of a discharge luider the soldiers’ preference law 
to be tested in a certiorari proceeding, the court 
may review all the proceedings before the board or 
commission effecting the discharge®® and deter¬ 
mine whether the discharge was justified on the 
merits.®^ Under such a statute the court may re¬ 
view the testimony before the board or commis¬ 
sion®® and admit oral evidence on the question of 
the rightfulness of the discharge;®® and the court 
may consider anything which legitimately bears on 
the question as to whether the discharge was for 
any reason wrongful,®7 without limiting itself to a 
consideration of evidence on the question of ju¬ 
risdiction or other illegality.®® It has been held, 
however, that the statute adds no new grounds for 
the writ of certiorari, and gives a right to have 
charges reviewed only when the department hav¬ 
ing power of removal acted illegally or without ju¬ 
risdiction.®® It has also been held that when the 
commission complies in good faith with all re¬ 
quirements as to. hearings 2 md then dismisses from 
the service as incompetent a particular subordinate 
who happens to be a veteran, the courts will not 
usually interfere to direct or control the discre- 


50. Iowa.—McClinton v. . -Melsou, 
297 N.W. 810, 230 Iowa 840. 

Soopo of remedy 

The statute prohibitlngr removal 
of person granted . soliJIer's, prefer¬ 
ence from public position or employ¬ 
ment without hearing, and giving 
him right to review by writ of cer¬ 
tiorari, must be Interpreted in light 
of purpose sought to be accom¬ 
plished thereby, and remedy afford¬ 
ed him thereby must be deemed suf¬ 
ficient to permit him to secure re¬ 
lief to which he la entitled.—McClin¬ 
ton V, Melson, supra. 

61. N.T.—People v. Kaiser, 141 N. 

T.S. $54, 157 App.Div. 78. - 

BfiU N.Y.—^People v. Kaiser, stipra. 
83. Iowa.—Butler vl Cuiran, 279 N. 

W*. 89, 224 Iowa 1889., 

Xaoompetenoy and • misoenduot held 
established 

Iowa.—^Butler v, Curran,' supra. 

54. Iowa.—^Allen v. Wegman, 254 
N.W. 74, 218 Iowa 80L 


56. N.T.—People V. Wright, 40 N. 
T.S. 285, 7 App.Div. 186, afflUmed 
44 N.H. 103$, 150 N.T. 444. 

46 C.J. P 996 note 90. 

56. Minn,—State ex rel. Pete v, Ek- 
lund, 264 N.W. 682, 196 Minn. 216. 

N.T.—Mnier v. Kling, 50 N.B,2d 546, 
291 N.T. 65. 

57. N.T.—^Miller v. Kling, supra. 

58. tr.S.— Wittner v. TJ. S., T$ F. 
Supp. 110, 110 eta. 281. 

N.T,—Miller v. Kling, 50 N,B.2d 54$, 
291 N.T 65. 

59i N.Y.—Laurence v, Gaffney, 74 
N.T.S.2d 717, 272 App.Div. 609. 

60. N.T—MUler v. KUng, 60 N.B, 
2d 546, 291 N.T. 65. 

Bnrdek of proof 

Employee discharged by reason of 
reduction of working fq^e has bur¬ 
den of proving dlschar^ng author¬ 
ity acted in faltii in selecting 
other employees; fpr, retention in em- 
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ployment.—Neargard. v, Akers, 6 N. 

W.2d 613, 232 Iowa 1337. 

61. UiS.—Wettre v. Hague, * D.C. 
Mass., 74 F.Supp. 396, vacated on 
other grounds, C.C.A., 1$8 F.2d 
825. 

62. N.T—Davis v, Sayer, 200 N.T 
S. 134, 205 App.Div. 562. 

63. Iowa.—^Edwards v. Civil Serv¬ 
ice Commission, 287 N.W. 285, 227 
Iowa 74. 

64. Iowa—Allen v. Wegman, 254 N. 
W. 74, 218 Iowa 801. 

65. Iowa—Allen v. Wegman, su¬ 
pra 

66 . Iowa—Alien v. Wegman, supra 

67. Iowa—Allen v. Wegman, supia 

68 . Iowa—Edwards vl Civil Service 
Commission, 28.7 N.W. 286, 227 
Iowa 74—Allen v. Wegman, 254 N. 
W. 74, 218 Iowa 801. 

69- Iowa—Dickey v. Civil Service 
Commn^ 205 N.W. 961, 201 Iowa 
1186. 
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tion of the commission so exercisedj^ and, while 
the commission’s ruling is not conclusive, it is not 
lightly to be set aside 

On review by a civU service commission of a vet¬ 
eran’s demotion, the commission proceeds de novo, 
and is not confined to considering or reviewing the 
record made in the executive department^2 

§ 67. -Judicial Proceedings for Removal 

a. In general 

b. Who may institute proceedings; par¬ 

ties 

c Pleading 

d. Evidence; examination of o£Bcer 

e. Province of court and jury; new trial 

f. Judgment 

g. Appeal 

h. Costs 

a. In General 

White courtt have no Inherent power of removal of 
public officers or employees, provision Is frequently made 
by constitutions or statutes for Judicial proceedings for 
removal; such proceedings should not be resorted to ex¬ 
cept In plain cases. 

While courts have no inherent power of removal 


of public officers or employee ^'^^2 provision is fre¬ 
quently made by constitutions or statutes for pro¬ 
ceedings in the nature of judicial proceedings for 
the removal or impeachment of public officers 
Such statutes will be construed to conform to the 
legislative intent to provide a speedy remedy for 
the removal of corrupt and unfaithful officials,*^5 
but where they may be considered penal in nature 
they are to be strictly cohstrued^fi Such proceed¬ 
ings, when drastic in their nature, should not be 
resorted to except in plain cases^*^ and should not 
be instituted for the purpose of inquisition;^8 and 
a court will not remove an officer under a statute 
providing for the removal of an officer who has re¬ 
fused or neglected to perform his official duties un¬ 
less it is plain that he has neglected or refused to 
perform an official duty clearly required of him by 
law.^® Accordingly, the court may have discre¬ 
tion to determine whether the facts require re¬ 
moval, and a finding that the officer was guilty of 
misconduct, malfeasance, or nonfeasance does not 
of itself necessitate ouster.^o 

Chdracter of proceedings. While such proceedings 
are sometimes held to be crimihal, or penal^i or 
qUasi-criminalS2 in character, in other decisions a 
contrary view is held,*® and it has been held that 


70. Iowa.—Bidwards v. CivU Service 
Commission, 287 N.W. 286, 227 
Iowa •74. 

71. Iowa.—Edwards v. Civil Service 
Commission, supra. 

72. U.S.—-Wettre v. Hagrue, B.C. 
, Hass., 74 F.Supp. 396,- vacated on 

other grrounds, C.C.^ 168 F.2d 
825. 

73. Mass.—^In re Opinion of the 

Justices, 14 N.E.2d 465, 800 Mass. 
696, 118 166. 

Wls.-^tate ex rel. Brlster v. Wes¬ 
ton, 6 N.W.2d 648, 241 Wis. 684. 
Fexsoiis subject to court 
Court may, however. In summary 
proceeding:, inquire into acts of per¬ 
sona subject to removal or discipline 
by it—^In re New Jersey State Bar 
Asa*n, 168 A. 794, 114 N.J.Bq. 261. 

74. Ala.—State ex rel. Knight v. 
De GrafCenrie^ 146 So. 631, 226 
Ala. 169. 

Ohio.—In re Bostwick, 181 N.B. 906, 
43 Ohio App. 76, appeal dismissed 
180 N.B. 713, 125 Ohio St 182. 
Okl.—State v. Scarth, 8 P.2d 446, 
161 Okl. 178, 81 A.L.JEL 1082. 

Teat.—^Huntress v. State ex ret Todd, 
Civ^App., '88 S.W.2d 686, error dis¬ 
missed. 

Impeachment by proceeding of Judi¬ 
cial character before legislature 
see Infra S 68. 

AegiblatiM has constitutional 
power to confide Jtirisdiotioh to re¬ 
move officers on courts, since that 


is a Judicial power.—In re Bostwick, 
180 NJB3. 718, 125 Ohio St 182. 
Umited application 
Pro^sions authorizing summary 
proceedingrs for removal are some¬ 
times limited in application to the 
specific causes for removal express¬ 
ly provided for therein.—^Beesley v. 
State, 87 N.B.2d 540. 219 Ind, 289. 
Acts waxraating J^xoceediaig 

(1) Ouster proceeding is intended 
for removing public officer, for will¬ 
ful official misconduct or willful 
neglect and acts involving moral 
turpitude.—State v. Perkinson, 19 S. 
W.2d 254, 159 Tenn. 442. 

(2^ Any misconduct of officer that 
would sustain indictment under 
common law would support proceed-! 
ing under ouster law.—State v. 
Ward, 43 S.W.2d 217, 168 Tenn. 266. 
Failure to give bond 
In proceedings by surety to re¬ 
quire officer to give new bond, order 
removing officer for failure to give 
new bond held within codrt's Juris¬ 
diction.—^na CJasualty .& Surety 
Co. of Bteurtford, Conn., v. Bos^d of 
Supers of Warren County, 168 S.B. 
617, 160 Va. 11. 

75. Okl.—State v. gcarth, 8' P.2d 
446, 161 Okl. . 178. .81 A.UB; 1082. 

PuWo Interest 

Texl^^tate ei: rei Hanco(dc v. En¬ 
nis, CivAppl, 196 ’S.W:2d 161, re¬ 
fused ho rOVerffible* error. 


76. Ind.—^Beesley v. State, 37 N.E. 
2d 540, 219 Ind. 289. 

77. N.J.—Kobylarz v. Mercer, 81 A. 
2d 208, 130 N.J.Law 44. 

Texin.—^Vandergriff v. State ex reL 
Davis, 206 S.W.2d 395, 186 Tenn. 
886 —State v. Perkinson, 19 S.W. 
2d 254, 159 Tenn. 442-—State v. 
Bush, 208 S.W. 607, 141 Tenn. 229. 
Wyo.—State ex rel. Pape v. Hockett, 
166 P.2d 299. 61 Wyo. 146. 

78. Tenn.—Vandergriff v. State ex 
rel. Davis, 206 S.W.2d 895, 185 
Tenn. 886—State v. Bush, 208 S* 
W. 607, 141 Tenn. 229. 

73. Idaho.—Sharp v. Brown. 221 P. 

189, 88 Idaho 136. 

46 C.J. P 997 note 96. 

80. S.D.—State ex rel... Hooper v. 
Tarr, 26,2 N.W. 854, 62 S.D. 305. 

81. Ind.—Beesley v: State,- 37 N.B. 
2d 540, 219 Ind. 239. 

Iow€L^—State vl Naumann, 239 N.W. 

93, 913 Iowa 418, 81 A.D.R. 483. 

46 C.J. P 997 note 98. 

‘ OTudicial iaapeachlnent proceeding 
is criminal prosecution.—State ex 
reL Knight v. De Graffenried, 146 So. 
631, 226 Ala. 169. 

88 . Iowa.—State v, Naumann, 239 
. N.W. 93,. 213 Iowa 418, 81 A.Ii.B. 
488. 

46 aj. p 997 note 99.. 

88 . Mont:—3tate ex rel. Sullivan v. 
i District Court of Second Judicial 
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such proceedings, being governed by the special 
practice provided therefor by tibe legislature, are 
neither civil nor criminal.^^ A statute authorizing 
such a proceeding has been held to be remedial 
only, and to provide an additional and cumulative 
remedy.^® Accordingly, such a statute does not 
prevent the institution of criminal proceedings on 
an indictment.8® As distinguished from quo war¬ 
ranto, a removal proceeding concedes title to of¬ 
fice and proceeds on the theory that the official ei¬ 
ther has not forfeited his office by the act forbid¬ 
den or has committed a criminal offense and sub¬ 
jected himself to punishment and forfeiture of the 
office on conviction.^'^ 

Procedure. In the absence of provisions pre¬ 
scribing the procedure, proceedings should be pros¬ 
ecuted accor^ng to the practice under the common 
law,®^ and according to the civil procedure ordina¬ 
rily applicable,^® but the ordinary rules of civil 
procedure do not apply to a summary proceeding 
for removal authorized by statute.®® The leg^isla- 
ture may have power to prescribe the procedure for 
an action for the removal of an officer,®^ and wide 
liberality of procedure is allowed in such proceed¬ 
ings.®® A statute requiring the court to cite the 
party charged to appear before the court within a 
specified time from the date the accusation was 
presented has been held directory, and its purpose 
is to provide a system for the prompt and orderly 
dispatch of the proceedings.®® Although the stat¬ 
ute provides that the trial must be conducted in all 


respects in the same manner as a trial of an indict¬ 
ment for a misdemeanor, the arraignment may be 
waived by defendant, and is waived by his an¬ 
nouncement that he is ready for trial.®^ Judicial 
proceedings of removal must be instituted while ac¬ 
cused is still in office, and not after his term has ex¬ 
pired,?® and they are not terminated by the gov¬ 
ernor’s requested return of the officer’s commission 
with his resignation®® or by the officer’s resignation 
duly accepted notwithstanding it was for the pur¬ 
pose of evading conviction or the pa 3 nnent of 
costs.®*^ A sham resignation followed by a reap¬ 
pointment to the same office is no defense.®® Fur¬ 
ther, it has been held that eligibility for office dur¬ 
ing the remainder of the term is also involved in 
the removal proceedings which may be prosecuted 
for the purpose of determining that eligibility after 
he has thus resigned or relinquished his office.®® 
By appearing on the day set for trial, and proceed¬ 
ing to trial without objection, defendant forfeits his 
right thereafter to object that the court lost juris¬ 
diction to try the cause by reason of delay.^ 

Jurisdiction and venue. The word ''jurisdiction” 
in a statute providing for the removal of officers 
within the jurisdiction of the court means the lo¬ 
cal jurisdiction, and the accusation must be present¬ 
ed within the county in which the officers serve.® 

Jury trial. In any case for which the legislature 
has expressly provided a jury trial it cannot be de¬ 
nied,® but a summary proceeding without a jury 
trial is authorized by some provisions relating to 


Dist. in and for Silver Bow Ck)Un- 
ty, 196 P.2d 452. ! 

Okl.—State v. Scarth, 3 P.2d 446, 161 
. Okl. 178, 81 A.Lt.R. 1082. . 

46 CX P 997 note 1. 

84. N.D.—State v. Borstad, 147 N, 
W. 380, 27 N.D. 533. Ann.Cas.l916B 
1014. 

46 C.X p 997 note 2. 

85. Tenn.—State v. Ward. 43 S.W. 
2d 217, 163 Tenn. 266. 

88 . AtiL —^McClain v. Sorrels. 238 S. 

W. 72, 162 Ark. 321. 

46 C.J. P 998 note 6. 

87. Mo.—State ex inf. McKittrlck 
V. Wymore, 119 S.W.2d 941, 343 
Mo. 98, 119 A.Ii.R. 710. 

88 . Ark.—State v, Whitlock. 41 Ark. 
403. 

46 C.J. P 997 hote 96. 

Power of snhpcena in proceedings 
f<^r . removal of public officer is lim¬ 
ited to the production of books and 
papers pertinent to the investiga¬ 
tion being conducted.—^In re Brook¬ 
lyn Audit Co,, 2.94 K.T.S. 762, 250 
App.Dlv. 854, reversed . on other 
grounds 9 N.lL2d 930, 276 N.T. 284. , 
67 C.J.S.—19 


89. Mont.—^State ex rel. Sullivan v. 
District Court of Second Judicial 
Dist. in and for Silver Bow Coun¬ 
ty, 196 P.2d 462. 

Okl.—State v. Scarth, 3 P.2d 446, 
151 Okl. 178. 81 A.D.R. 1082. 

The statute of h^tatlons applica¬ 
ble to criminal prosecutions does not 
apply to such proceedings.—^Dawson 
V. Phillips, 88 S,B. 456, 78 W.Va. 14. | 

90. Ind.—Beesley v. State, 37 N.B. 
2d.540, 219 Ind. 239. 

91. Cal.—Fitts y. Superior Court in 
and for Los Angeles County, 57 P. 
2d 510, 6 Cal.2d 230. 

92. Mont,—State ex rel. King v. 
District court of Eleventh Judi¬ 
cial Dist., 26 P.2d 966, 95 Mont. 
400. 

Strict appHoatloa of rules usmeoeiiu 
sary 

The procedure under sta^tute re¬ 
lating to removal of offlceihs by judi¬ 
cial proceedings does. • not reauire 
strict application of the rules which 
govern civil or crlmipal actions,;-::: 
People V. Harby, 125 P.2d 874. 61 
Cal^pp.2d 759. 

93. Mont.*^tate ex rel. Sullivan v. 

2^ 


District Court of Second Judicial 
Dist. In and for Silver Bow Coun¬ 
ty, 196 P.2d 462. 

94. Okl.—^Rutter v. Territory; 68 P. 
507, 11 Okl. 454. 

95- Cal.—^In re Stow, 83 P. 490, 98 
Cal. 587. 

96- La.—Staite ex rel. Wimberly v. 
Barham,. 137 So. $62, 173 La. 488. 

97- W.Va.—^Roberts v. Paul, 40 S.B. 
470, 60 W.Va. 628. 

46 C.j; p 988 note 8. 

98. Utah.—Skeen v, Paine, 90 P. 
440, 32 Utah 295. 

99u Minn.—State v. Dart, 59 N.W. 
190, 57. mxm. 261. 

1. Cal.—^Folsom V; Conklin. 86 IP. 

724, 3 Cal.App. 480. 

46 C.J. P 998 note 11. ^ 

8. Cal.—Cline v. Loe. Angeles Qoun- 
ty Super. Ct. 193 P. 929, 184 Cal. 
331. 

46 C.J. P 998 note 12. 

^ Mont.—State v. District Court of 
Fifteenth Judicial Dist. in and 
for Musselshell County, 241- P* 
. 1075’, 75 Mont, 1X6. , , . 

35 C.J. P 184 notes 52, 56. 
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removal on certain grounds,* and where the con¬ 
stitution expressly provides that certain ofiScers may 
he removed summarily a jury trial is not required.® 

h. Who May Institate Fioceedings; Parties 

Where a statute authorizes proceedings for removal 
of an officer to be instituted on the complaint of an In¬ 
divid uai, a private citizen may prosecute the action, at 
least when permission is secured from the court; but 
in the absence of such a statute a private citizen may 
not bring proceedings for ouster unless he has a special 
interest in the action. The officer sought to be ousted is 
a necessary party to the proceeding. 

Under some statutory provisions suit to remove 
an officer may be instituted on the written request, 
specifying the charges, of citizens and taxpayers.® 
Where proceedings may be instituted on the com¬ 
plaint of an individual, it is generally held that a 
private citizen may prosecute the action,^ at least 
when permission is secured from the court,® and 
it is not necessary that he should aver or prove 
that he is a party in interest in the strict sense or 
that he has himself sustained any special damage 
by reason of the official neglect complained of.® 
Where a statute authorizes the making of the ac¬ 
cusation by a private individual, the fact that such 
an individual is a public oflScer is immaterial.^® It 
has been held, however, that, even though there is 
no provision of law preventing a private citizen 
from bringing proceedings for ousting an officer 
on purely public grounds, nevertheless it is neces¬ 
sarily implied that he cannot do so unless he has a 
special interest in the action.^^ So it has been 
held that a private person cannot bring an action 
for the removal of a public officer unless he alleges 
that he is entitled to the same office.^® 


A statute authorizing the accusation to be pre¬ 
sented by the district attorney where there will be 
no grand jury in session in the county within a cer¬ 
tain time impliedly precludes him from filing the 
accusation where the grand jury is to be in session 
within such time.^® Where not otherwise provided 
by an express statute, it is permissible for the court 
to authorize the proceedings to be conducted either 
by the district attorney or by attorneys appointed by 
him.i4 

Joinder, Where the acts complained of affect a 
number of individuals in the same manner, they 
may all join in the information for ousting the of¬ 
fending officer.!® 

Name in which proceedings conducted. The ac¬ 
tion may, it has been held, be commenced either in 
the name of the state, as plaintiff or in the name of 
the informant,!® and a constitutional provision that 
prosecutions shall be in the name of the state does 
not necessarily prevent such a proceeding, civil in 
its consequences, from being conducted in the name 
of a private person.!^ It has, however, been held 
that, where the constitution requires all prosecu¬ 
tions to be conducted in the name of the people; and 
by their authority, proceedings under a statute for 
the removal of an officer on accusation by a private 
individual should be entitled as proceedings by the 
people on accusation of the accuser;!® but error, 
in that proceedings are entitled in the name of the 
accuser instead of in the name of the people, being 
amendable, does not defeat jurisdiction.!® 

The officer sought to be ousted is a necessary 
party to the proceeding.®® 


4. MonL—state v. District Court of 
Fifteenth Judicial Dist in and 
for Musselshell County, supra. 

5. Tex.—^Davls v. State, 35 Tex. 118. 

6 . I-a.—In re Perez, 1 So.2d BS7, 
197 La. 834. 

The phrase "speolfTinff the oharff- 
es,** within constitutional provision 
relatingr to institution of suit to re¬ 
move an officer on written request, 
specifying' the charges, of citizens 
and taxpayers, means atatlxig spe¬ 
cifically which charge or charges 
shall be brought among those enu¬ 
merated in cbnstitutional provision 
making state and district officers 
liable to impeachment—^In re Perez, 
supra. 

Qualifications of petitiOBeir 
No qualifications in additlop tp 
those prescribed by statute are 
requisite to enable one to petition 
for removal of public officer.—^Hunt¬ 
ress V. State ex rel. Todd, Tex,Civ. 
App., 88 S.W.2d 536, error dismissed. 


7. Cal.—Woods v, Varnum, 24 P. 
843, 85 Cal. 639. 

46 C.J. P 998 note 14. 

8 . Tex.—Smith v. Brennan, 49 Tex. 
681. 

W.Va.—^Dawson v. Phillips, 88 S.B. 
466, 78 W.Va. 14. 

9. Cal.—In re Marks, 45 Cal. 199. 

10 . Cal.—Cline v. Los Angeles 
County Super. Ct, 193 P. 929, 184 
Cai. 331. 

46 C.J. P 998 note 18. 

11 . N.D.—Wishek v. Becker, 84 N. 
W. 690, 10 N.D. 63. 

Pa.—Commonwealth v. Sutherland, 3 
Serg. & R. 145. 

12 . Philippine.—Acosta v. Plor, 6 
Philippine 18. 

Right of private Individual to main¬ 
tain action to enforce right or re¬ 
dress wrong of public nature gen¬ 
erally see Actions i 29 b. 

13- N.M.-—State V. Await, 156 P. 
407, 21 N.M. 510. 

14. Tex.—State v. Box, 78 S.W. 982, 
34 Tex.ClvA.pp. 435. 
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15. Idaho.—Archbold v. Hunting- 
ton, 201 P. 1041, 34 Idaho 568. 

16. Idaho.—Smith v. Bllis, .61 P. 
695, 7 Idaho 196. 

Nev.—Gay v. Clark County Tenth 
Judicial Dist Ct, 171 P. 156, 41 
Nev.. 330, 3 A.L.R. 224, rehearing 
denied 173 P. 885. 

17. Utah.—Skeen v. Paine, 90 P. 
440, 32 Utah 295. 

18. Cal.—Cline v. Los Angeles 
County Super. Ct, 193 P. 929, 184 
Cal. 331. 

19. Cal.—Cline v. Los Angeles 
County Super. Ct, supra, 

20 . La.—State ex ret Temple v. 
Vernon Parish School Board, App., 
178 So. 176, followed in State, ex 
rel. Winfree v. Vernon Parish 
School Board, 178 So. 180, State 
ex rel. Johnson v. Vernon Parish 
School Board, 178 So. 180, State ex 
rel. Merchant v. Vernon Parish 
School Board, 178 So. 180, State 
ex rei. Haight v. Vernon Parish 
School Board, 178 So. 181, and 
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c. Pleading 

The informatton or accusation by which the proceed¬ 
ing Is begun should state with clearness and certainty 
the particular grounds for which the removal is sought, 
and the particular acts or things constituting the of¬ 
fense charged. 

The rules governing criminal pleading ordinarily 
are not applicable in a judicial proceeding for the 
removal of an officer,and the rules of pleading 
which obtain, except as otherwise provided by stat¬ 
ute, are those applicable to ordinary civil actions .22 
In these proceedings an officer may be removed 
for an offense which is punishable criminally, al¬ 
though he has not been convicted on an indictment 
therefor,^^ and constitutional provisions that one 
shall not be answerable for a criminal offense ex¬ 
cept on indictment do not apply.^^ Under some 
statutes, however, public officers who are not sub¬ 
ject to impeachment may be removed for miscon¬ 
duct or malfeasance only by the indictment of a 
grand jury,^® although an accusation in writing 
may be a sufficient pleading in a proceeding for 
removal based on nonfeasance or the collection of 
illegal fees.2^ 

The information or accusation by which a pro¬ 
ceeding is begun to remove a public officer from 
his office should state with clearness and certainty 
the particular grounds for which the removal is 
sou^t,27 and the particular acts or things consti¬ 


tuting the offense charged.28 The strictness of an 
indictment or information is not required of the 
pleading in such a proceeding.^^ While it has been 
held that grounds must be shown justifying a re¬ 
moval under the particular provision invoked,^® it 
has also been held that, if a complaint states a 
good ground for removal of an officer, it will be 
sustained as against a general demurrer whether it 
fails to name a section of the statute under which 
the proceeding is intended to be brought or wheth¬ 
er it does name such section and the facts are in¬ 
sufficient to show that the accuser could proceed 
under that section.^^ An accusation is not insuffi¬ 
cient for absence of an express averment where 
the fact appears by necessary intendment^ ^ " 

The complaint should affirmatively show by 
whom the action is brought,^^ and it must appear 
that the officer sought to be removed is a state, 
county, or municipal officer within the jurisdiction 
of the court.5^ So an accusation not showing that 
the person sought to be removed is a duly qualified 
and acting officer at the time of filing of the accu¬ 
sation is insufficient.^^ 

Separate statement The nonfeasance of an offi¬ 
cer complained of may consist of one or more acts 
stated in one cause of action, although each act re¬ 
lied on should be stated as a distinct and independ¬ 
ent division to prevent confusion in answering or 


state eac rel. Brown v. Vernon 
Parish School Board, 178 So. 181- 

21. Mont.—State ex rel. King v. 
District Court of Eleventh Judi¬ 
cial Dist., 26 P.2d 966, 96 Mont. 
400. 

22 . Mont.—State ex rel. King v. 

Smith, 38 P.2d 274, 98 Mont 171. 

23. Tex,—^Bland v. State, Civ.App., 
38 S.W. 252. 

46 aj. p 997 note 3. 

24. Tex.—^Bland v. State, supra. 

46 C.J. P 997 note 4. 

25. Mont.—State ex rel. King. v. 
Smith, 38 P.2d 274, 98 Mont 171. 

26. Mont.—State ex rel. King v. 

Smith, supra. 

27. Idaho.—Smith v. Ellis, 61 P. 
695, 7 Idaho 196. 

■W'.Va.-^Wysong v. Walden, 196 S.E. 
678i 120 W.Va. 122. 

28. Cal.—Edson V. . Superior Court 
of California in and for Siskiyou 
County, 277 P. 194, 9$ Cal.App. 367. 

W.Vfu—Wysong v. Wcdden. 52 S.B. 
2d 392. . 

46 C.J. p 998 note 25. 

SUreot charge 

Accusation to remove public offi¬ 
cers for misconduct' in office should 
<5harge directly, not ,by way of re¬ 
cital; and allege acts claimed to be 


basis for misconduct—^Bdson v.' Su¬ 
perior Court of California in and for 
Siskiyou County, 277 P. 194, 98 Cal. 
App. 367. 

Report of grand Jury 

The report of a grand jury as a 
basis for an information in proceed¬ 
ings against an officer need not be 
technically accurate; where report 
of grand jury niade exhibit to in¬ 
formation set forth finding in lan- 
gruage of constitution as one of the 
alternative grounds on which im¬ 
peachment . .was recommended that 
county officer was guilty of intem¬ 
perance in use of intoxicants and 
was , followed by specific finding, 
which charged that officer pending 
his term of office had become an 
habitual drunkard, motion to. strike 
such specification on ground.that it 
was not supported by report of 
grand Jury was properly denied,— 
Dollar V. State ex tel. Sivley, 187 So. 
466, 237 Ala. 416. 

Acousatioii held s t iltt o l e n t 
Cai.—^Bdson v. Superior Court of 
California in and for Siskiyou 
County, 277 P. 194, 98 CalA.pp. 
367. 

46 C.J. P 998 note 26 [b].- 

Fartlonlar allegatioiui held sufficient 
Wis.^tate ex ’rel. HAmpel v. Mit¬ 
ten, 278 N.W. 431, 227 Wls. 598. 
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Oomyiaint held insufficient 

Wis.—State ex rel. Hampel v. Mit¬ 
ten, supra. 

29. W.Va,—^Wysong v. Walden, 52 
S.B.2d 392. 

46 C.J. p 999 note 27. 

Decision sustaining demuxxer to 
accusation of grand jury in proceed¬ 
ing for removal of officer, on ground 
that same strictness of construction 
was required as in construing indict¬ 
ments, held erroneous.—State v. 
Scarth, 8 P.2d 446, 151 Okl. 178, 81 
A.L.R. 1082. 

sa Ark.—^McClain v. Sorrels, 238 S. 

W. 72, 152 Ark. 321. 

46 C.J. P 999 note 26. 

31. ' Utah.—Atwood v. Cox, 65 P.2d 
877, 88 Utah 43,7. 

32. Cal.—^Reid v. Trinity County 
Super. Ct., 186 P. 634, 44 Cal.App. 

349.. 

46 C.J. P 999 note 28. 

33. SJD.—^Minnehaha County v. 
Thorne, 61 N.W. 688, 6 S.D. 449. 

46 C.J. P 999 note 29. 

34. Cal,—In re Stow, 33 P.' 490, ^98 
Cal. 687. 

35. Cal.—Bdson v. Superior Court 
of California in and for Siskiyou 
County, 277 P. 194, 98 .CalA.pp. 

i 867‘' 
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demurring.^® 

Oath and affidavit A provision that the petition 
shall be verified by oath®'^ and supported by affida¬ 
vits showing reasonable and probable cause®® is 
mandatory and must be complied with, but in the 
absence of such a provision the complaint need not 
be verified®® 

Record. The requirement of a statute that charg¬ 
es in proceedings to remove public officers “shall be 
reduced to writing and entered of record” is man¬ 
datory and must be strictly complied with.^® 

Variance. An officer charged with nonfeasance 
in office cannot be removed on evidence showing 
malfeasance.**! 

Defects, objections, and waiver. Objections to 
the accusation or complaint may be raised by de¬ 
murrer,*® or motion to strike,*® or motion to dis¬ 
miss,although it has been held that some stat¬ 
utes authorizing removal proceedings do not con¬ 
template a demurrer to the accusation.*® So ob¬ 
jections should not be sustained where the only de¬ 
fects complained of are an improper joinder of 
parties defendant and of issues involving different 
parties, and these defects have been cured and elim¬ 
inated from the proceedings by the granting of a 
motion for a separate trial.*® The omission of an 
allegation in an accusation may be cured by ad¬ 
missions of counsel.*^ Where the statute requires 
that the. complaint contain the signatures of a spec¬ 
ified number of petitioners, no issue may be raised 
by answer as to the number of signers or their qual¬ 
ifications if the complaint appeared on its face to 


have been signed by the required number of quali¬ 
fied signers.*® 

d. Evidence; Examination of Officer 

The rules governing the Introduction of evidehce In 
criminal cases may apply In Judicial proceedings for re* 
moval of officers. An examination of the officer on the 
trial may be had, subject tc his right to refuse to testify 
as to matters as to which he may be criminally liable. 

Notwithstanding the civil character of such pro¬ 
ceedings, it has been held that the rules governing 
the introduction of evidence in criminal cases must 
be followed.*® It has, however> been held in some 
jurisdictions that an objection to the introduction 
of any evidence under the accusation should be al¬ 
lowed and sustained only where it affects the real 
merits of the controversy and the real and funda¬ 
mental rights of defendant.®® Irrespective of 
whether such proceedings are deemed criminal or 
civil in character, respondent cannot be . adjudged 
guilty as charged until his guilt is established by 
the evidence beyond a reasonable doubt®! 

The evidence in support of the complaint must 
be clear and convincing.®® In a proceeding to re¬ 
move an officer for intoxication, the evidence should 
be scrutinized carefully lest the act in question be 
utilized as a mere means of petty persecution.®® 
The presumption that an officer bound to collect 
fees, who has made a return on a process showing 
a charge for fees, has collected the fees and has 
them does not warrant a finding that he willfully 
neglected to include them in the statement required 
by law, on it appearing that they are not included 
therein.®* Where ^ officer may be removed only 


38. Idaho.—Archbold v. Huntingr- 
ton, 201 P. 1041, 34 Idaho 558. 

37. Kas8.-^Bullock v. Aldrich, 11 
Gray 206. 

3a N.M.-^tate v. Await, 156 P. 
407, 21 N.M. 510. 

3a Ohio.—In re Bostwick, 181 N. 
B. 005^ 43 Ohio App. 76, appeal dis¬ 
missed 180 NJBi. 713, 125 Ohio St. 
182. 

4a W.Va.—^Dawson v. Phillips, 88 
S.El ’456, 78 W.Va. 14, 

46 CJ. P 999 note 34. 

41. Mont.—State v. Beaadey, 250 P. 
1U4, 77 Mont. 430. 

4a Cal.—^Rose y. Imperial County 
Super. Ct, 252 P. 765, 80 Cal.App. 
739. 

Idaho.—^Rankin v. Jauznan, 36 P. 502, 
4 Idaho 53. 

48. Cal.—Rose v. Imperial County 
Superi Ct, 252 P, 765, 80 CalApp. 
739. 

liOaho.—I^usherty v. Nagel, 154 P. 
375, 28 I^Uiho 802. 

44. Idaho.—^Rankin V. Jauman. 36' 
P. 502, 4 Idaho 58. 


45. N.D.-^tate v. Borstad, 147 N. 
W. 880, 27 NJD. 638, Ann.Cas.l916B 
1014. 

46 C.J. P 999note 39. 

Any official who may be removed 
by the court under the provisions 
of the ouster law may not file a de¬ 
murrer to bill filed thereunder, but 
if the bill shows on its face that the 
officer sought to be removed is one 
whom the court has no power to re¬ 
move under su<ffi law, the officer 
may demur to the petition.—State ex 
rel. Brooks V. Bblen, 206 S.W.2d 793, 
185 Tezm. 666. 

43. N.I>.—State. y. Borstad, 147 N. 
W. 380, 27 N.I). 638, Ann.Cas.l916B 
1014. 

47. Cal.—Reid v. Trinity County 
Super. Ct, 186 P. 634, 44 CaiJipp. 
349. 

.4a Ohio.—In re Bostwick, 181 K.®. 
905, 43 Ohio App. 76, appeal dis¬ 
missed 180 N.£L 713, 125 Ohio St 
18®, 

48. xitah.—Skeen v.'Paine, ’90’ P. 
440, 32 Utah 296. 

46 CJ. p 999 note 43. 
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sa N.D.—state v. Borstad, 147 N. 
W. 380, 27 NJ>. 533, Ann.Cas.l916B 
1014. 

51. Okl.—Phillips V. State, 181 P. 

713, 76 Okl. 46. 

46 CJ. P 1000 note 46. 

5a Ohio.—In re Diehl, 189 N.B. 855, 
47 Ohio App. 17, affirined McMillen 
V. Diehl, 190 N.B. 667, 128 Ohio 
St 212. 

Willful ilLtMlt 

To warrant removal of public offlr 
cer under statute, willful intent to 
do wrong or evil purpose on his psJrt 
must be established by clear, con¬ 
vincing and satisfactory evidence.;— 
State ex rel. Crowder v. Smith, 4 N. 
W.2d 267, 232 Iowa 254. 

Hvidenoo held to warrant removal - 
Ala-—Dollar v. State ex rel. Sivley, 
187 So. 466, 237 Ala. 416. 

5a Kan.—State v. Hurley, - 226 P. 

709, 116 Kan. 895. ^ 

46 CJ. P lOOO note 47. 

54. Utah.—Jjaw v. Smith, 28 P. 800, 
84 Utah 39A ^ 
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for cause, the entry on the minutes must show that 
the court found the fact to exist.55 

Examination of officer. Where the statute pro¬ 
vides that the trial shall be conducted in the same 
manner as in civil actions, an examination of the 
officer on the trial may be had, provided, however, 
his right to refuse to testify as to matter which 
might tend to render him liable to prosecution in 
a criminal action is recognized and preserved.^® 

e. Province of Oonrt and Jury; New Trial 

In a Judicial proceeding for Impeachment or removal* 
ordinarily It Is for the jury to pass on the credibility of 
witnesses, but where the facts are not in dispute, and do 
not admit of different conclusions, the court may direct 
a verdict against defendant on the law applicable to the 
facts. A verdict may be set aside and a new trial 
granted for errors of law and In the proceeding. 

In a judicial proceeding for impeachment or re¬ 
moval, ordinarily it is for the jury to pass on the 
credibility of witnesses.®*^ Whether the failure of 
an officer to charge legal fees or include them in a 
statement filed by him as required by statute is will¬ 
ful or otherwise is a question of . fact which, under 
proper instructions, must ordinarily be submitted to 
the jury in proceedings for the removal of the offi¬ 
cer for a willful disregard of the statute.®^ Where, 
however, the facts are not in dispute, and do hot 
admit of different conclusions, the court may direct 
a verdict against defendant on the law applicable 
to the facts.®® As a general rule it cannot be said 
as a matter of law that a particular act is wrongful 
and is malfeasance in office simply because it is not 
authorized by law.®® 

Setting aside verdict; new trial. Where the pro¬ 
ceedings are regarded as civil in character, a ver¬ 
dict may be set aside and a new trial granted for 
errors of law in instructions and in the proceeding 
both for and against accused ;®i and if the jury re¬ 
fuse to follow the instructions the court may set 
aside the verdict and grant a new trial.®® So, in a 
jurisdiction where the proceedings are regarded as 
civil and not criminal, although quasi-criminal in 


§ 67 

character, it has been held that a verdict acquitting 
accused on all of the charges against him may be 
set aside by the court, if, on the law applicable to 
the uncontroverted evidence, accused committed any 
of the offenses specified,®® but because of the quasi¬ 
criminal character of the proceeding, on setting 
aside a verdict in favor of defendant as contrary 
to the law and the evidence, the court cannot enter 
a final judgment removing defendant under a stat¬ 
ute permitting a final judgment in such a case, 
which embraces only private personal actio.ns.®^ 
It has been held, however, in a jurisdiction where 
such proceedings are considered quasi-criminal, that 
neither the person on whose relation the informa¬ 
tion was filed nor the state can cause the acquittal 
to be reviewed on a motion for a new trial,®® or 
prosecute a writ of error from an order overruling 
such a motion.®® 

f. Judgment 

The Judgment Jn a proceeding for removal from offlee 
may be for no more than removal. Judgment In favor of 
the officer Is a bar to further prosecution as to all acts 
included In the petition. 

Ordinarily the judgment in a proceeding for re¬ 
moval from office, where die charges are sustained, 
may be for no more than removal from office,®^ 
and the adjudication against the officer is conclusive 
only in connection with the matter of the incum¬ 
bency of the office.®® On the other hand, judgment 
in favor of an officer in an action for his removal 
is a bar to further prosecution thereunder as to all 
acts included in the petition,®® but is not a bar to 
a prosecution for acts occurring after the petition 
and which were not passed on in the action.70 The 
dismissal by the court of an application to remove 
is no bar to its renewal when the grounds of such 
dismissal are shown to have been unfounded.^? 
Where the statute provides that, if the charge is 
sustained, a judgment in a certain amoimt shall be 
entered in favor of the prosecuting officer, com¬ 
plainant, when a private person, is not entitled to a 
judgment in his favor for such sum.^®- A judgr 
ment ousting an officer from office, even if errone- 


55. Ala.—State ex rel. Melntyr^ v, 60. XTtali:—^Law v. Smith, 98 P. 800, 67- TexuL;—State ex reL lAvender v. 

McEachern, 166 So. 86, 281 .^a. .84 Utah 884. Bingrham, 98 S.W.2d 86, 170 Tenh. 

®®®- 61. Ala.—Batson v. State, 118 So. ®®2- 

56. N.D.—State v, Borstad, 147 N*. 800, 216 Ala, 276:- ' 68. Cal.—^In re Reid, 187 P. 7, 182 

W. 880, 27 N.D. 688, Aim.Cas.l916B 46 CJ. P 1000 note 64. Cal. 88. 

1®!^* jB2.1crtah.—Law V. Smith, 98 P. 800, 46 aJ*. P 1000 note 64. 

46 C.J. p 1000 note 49. . 84 Utah 894. 69. BAn.—State v. Fishback, 171 P. 

57. Ala.—-Dollar v. State ex rel. Va.—'WaiTen v. Commonwealtibi, 348, 102 S[an. 178. 

Sivley, 187 So. 456, 287 Ala. 416. ng s.ej, 125 , 136 Va. 673. 70. Kan.—State v. F^hack, supra^ 

58;* Utah-—^Law v. Smith, -98 P. 800, 64. VaK-rWarren v. Commonwealth* 71. N.Y.—People v. Bd^> 2 
84 Utah 394. : supra.. . 80, 82, 67 Barb. 698- 

89. Utai.—Skeen v. Paine, 90 P. ««• Ga.-^bb v. Slnlth, 27 S^ 76 S, « cj.plOOO note «». 

440, 22,Utah 298. .102 Ga. 885. ' ^8. lM«;'- 7 -PuKh ▼. Miller, 21 jT.Ht 

42 CJ'. p 1000 note'50. 26. Qa.-^obb v. 'Smitlii-siMW.- ' ) ■-'799,'27 IndApp. 822. 
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ous, is voidable only, and the only remedy of the 
officer is an appeal from such judgment'^® 

g. Appeal 

The right of appeal from an order removing an offi¬ 
cer is pureiy constitutional or statutory, and, where it is 
so provided, there must be strict compliance with provi¬ 
sions applicable to the review of civil actions. The ap¬ 
pellate court does not retry the case and pass on ques¬ 
tions of .fact. 

' The right of appeal from an order removing an 
officer is purely constitutional or statutory,and 
the legislature in the absence of constitutional re¬ 
strictions may grant or withhold that right in its 
discretion.76 In some jurisdictions, however, it has 
been held that, although not expressly enumerated 
in constitutional provisions relative to appeal, long 
acquiescence by the courts in granting appeals in 
cases of different kinds sanctions the right of ap¬ 
peal on summary civil procedure to remove an offi¬ 
cer,^® even though the proceeding be one institut¬ 
ed by accusation, rather than by indictment or in¬ 
formation,*^^ jand notwithstanding a statute provid¬ 
ing for such an appeal was held unconstitutional as 
varying the constitutional grant of jurisdiction to 
^e appellate court^® A constitutional provision 
that the attorney general may appeal does not deny 
the right of appeal to a removed officer.^^ Where 
^ch proceedings are criminal in nature, and a per¬ 
son charged is not entitled to a jury trial, tiie judge 
hearing the removal proceedings has the exclusive 
power to determine accused’^ guilt, and his judg¬ 
ment refusing to order a removal cannot be con¬ 
trolled by an appeal .by the state.®.® Although an 
officer has no right to appeal from an order remov¬ 
ing him from office, he may protect his rights by 
an appropriate proceeding where the judge acted 
corruptly or arbitrarily.®! . 


• Intermediate orders. Where the .right of appeal 
is given by statute it must be limited by the lan¬ 
guage creating the right,®® and where it provides 
for an appeal after judgment the right will not 
be extended to include an appeal on intermediate 
orders or rulings made prior to the entry of judg¬ 
ment.®® 

Effect of appeal. It has been held in some juris¬ 
dictions that, on summary civil procedure to remove 
an officer, an appeal operates as a supersedeas, and 
restores the officer to his rights of office until final 
determination.®^ 

Dismissal. An appeal will be dismissed when the 
term of office expires pending the appeal.®®- 

. Procedure. A statute providing that the proceed¬ 
ings shall be governed by the rules applicable to 
civil actions requires strict compliance with provi¬ 
sions applicable to the review of such actions.®® 
The court does not retry the case and pass on ques¬ 
tions of fact, as well as of law; the case is tried 
like any other appeal from the judgment of the 
lower court®7 

The reversal of a judgment removing an.officer 
from an office removes the only impediment to his 
office, and he is in law the only lawful holder of 
it, and no, order of the court is necessary to restore 
him thereto.®® 

h. Posts . 

Where the proceedings are ended by the resignation 
of the officer, costs are not recoverable under a statute 
entitling .the prevailing party to costs when Judgment 
Is given In his favor. The persons instituting. the pro¬ 
ceeding may be liable for costs if Judgment goes In favor 
of defendant and the proceetding was not brought in good 
faith. 

Where the proceedings are ended by the resig- 


73. ky.—^Baker v. Wilson, ?21 S.W. 
2d 690, 310 Ky. 692. 

74 Ky.—^Henderson v. Common¬ 
wealth, 251 S.W. 988, 199 Ky. 795. 

75. Ky.—Henderson v. Common- 
. wealth, supra. 

46 C.J. p 1000 note 67. 

Blffhfe of appeal held granted 
Wyo.—^tate ^cott, 242 P. 3.32, 34 

Wyo. 163. 

Cai.—^Morton v. Broderick, 60 P. 
644, 118 Cal. 474. 

46 C.J. P 1000 note 68. 

7*7. CaX—Byers v. Smith, 47 P.2d 
705, 4 Cal.2d 209. 

Contrary authoi^ty 

(1) tt wkS'held, however, that ih 
a proceeding deem^ criminal in ’ na¬ 
ture, instituted by aodhsatibn, ho ap- 
Y^uld lie where the appeal ih 
dii^nal proc^ingp was liiqitqd.hy 


the constitution to actions prose¬ 
cuted by indictment or information.— 
People V. McKamy, 143 P. 762. 168 
Cal. 581—In re Curtis, 41 P. 793, 108 
CaL 661. 

(2) So it Was held that .no appeal 
would lie from trial court judsmient 
in proceedings against public officers, 
instituted .by accusation, for willfiil 
misconduct in office.—-Edson v. Su¬ 
perior Court of Califoihia in and for 
Siskiyou County, 277. Pi-194, 98 Cal. 
App. 367. 

78. Cal.—People v. McKamy, 143 P. 
762, 168 Cal. 531. 

73. Lta.—State v; Perguson, 97 So. 

415, 164 La. 237. ! - 
80. Mont.—State v. Silver ' Bow 
County Dist. Ct., 119 P. 1103, 44 
O^ontb 31>8, AniMC!as*1913B 396. 

8L Ky.—^Henderson .v, Commbn- 
w^th, 261 &.W. . 988, 199 ’S^. 796. 

m 


82. Cal.—^Rose V. Imperial County 
Super. Ct, 262 P. 765, 80 Cal.App. 
739. 

N.D..—Myrick . v. McCabe, 67 Jk.W. 
143, 6.N.D. 422. 

83. Cal.—^Rose v... Imperial County 
Super. Ct, 252 P. 766, 80 CaJ.App. 
739. 

46 C.L P 1001 note 76. ‘ 

^ Cal.—Morton v. Broderlcls; 60 
•P. 644, 118 Cal. 474. 

46 C.;j*. p 1001 note 77. 

85. Indi—^Rowe v. Bateman, 64 N. 
B. 1066, 66 N.B, 764, 168 Ind: 533. 

86. Wash.—^Taylor v. Tacoma^ 46 ,P. 
•' 641, 16 Wash. 92. 

46’d.J. p 1001 note 79. 

87. Ala.—^Bdllar v. State ex rel. Siv- 
ley, 187 So. 466, 237 Ala. 416. 

46 C.J. P ^001 note 80,. 

88. W.Va.—Phares v. Statet,:8 W.Va. 
667, 100 Am.D. 777.. 
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nation of the officer, accepted i by the proper author¬ 
ities, costs are not recoverable where the statute 
provides that the prevailing party can recover only 
when judgment is given in his favor.^® In a pro¬ 
ceeding to remove a public officer for misconduct, 
such officer is not entitled to recover costs against 
the governor, or against the persons petitioning him 
to institute the removal proceeding, although the 
order of removal was vacated on appeal.On the 
other hand, where it is so provided by statute, citi¬ 
zens and taxpayers who sign a petition requesting 
the institution of suit to remove an officer make 
themselves liable jointly and in solido for all costs 
of the suit and perhaps for an attorney’s fee if 
judgment goes in favor of defendant.®^ No costs 
should be taxed, however,’ on dismissing proceed¬ 
ings brought in good faith on the relation of voters 
to remove an officer for neglecting his official du¬ 
ties;®^ and tmder a statute requiring citizens pe¬ 
titioning for removal of an officer to file a bond 
covering costs if the final judgment of,removal is 
not entered, such petitioners and their sureties are 
not liable for costs, including defendant’s expenses 
and attorney’s fees, unless the court finds, under 
the provisions of a prior statute, that there was no 
reasonable ground for filing the complaint.^3 

§ 58. -Impeachment 

a. In general 

b. Grounds 

c. Procedure «. • 

d. Review 

a. In (General 

Impeachment refers to a removal of a public officer 
from office, or to a procedure whereby removal may be 
effected by a proceeding of a Judicial character before 
the legislature which may be.prosecuted notwithstanding, 
and concurrently with, statutory proceedings for removal 
of the officer before some court. 


Impeachment has been referred to as meaning 
a removal of a public officer from office^ ^ or as des¬ 
ignating a procedure. whereby removal may be ef¬ 
fected;^® and impeachment proceedings have been 
held to be proceedings for the removal, of public 
officers for malfeasance while lawfully holding of¬ 
fice, on grounds prescribed by the constitution. 
Constitutions or statutes may provide for impeach¬ 
ment by special judicial proceedings had, not be¬ 
fore the legislature, but before some court to which 
jurisdiction has been given by statute, as discussed 
supra § 67, but the method of impeachment here 
considered is a proceeding of a judicial character 
before the legislature, which method of removal 
may be exercised notwithstanding, and concurrent¬ 
ly with, such statutory proceedings before a court.^*^ 
The purposes of a legislative impeachment lie whol¬ 
ly beyond the penalties of a statute providing for 
judicial impeachment, or the customary lavrs.^^ 
The primary object of the remedy is to improve- 
the public service by removal of the officer, and not 
to punish the officer^^ or to safeguard his interest.^ 
The proceeding is designed to reach high and po¬ 
tent offenders, such as might be presumed to es¬ 
cape punishment in the ordinary tribunals, either 
from their own extraordinary influence or from the 
imperfect organization and powers of those tribu¬ 
nals.^ 

The legislature in impeachment proceedings ex¬ 
ercises judicial, not the legislative, powers con¬ 
ferred on it by’ the constitution.^ The house and 
senate sitting as judicial bodies in impeachment 
proceedings' are not restricted by legislative ses¬ 
sions,^ and their participation-in an impeachment 
trial already entered on is not affected by the ex¬ 
piration of the legislative session at which it was 
begun.5 A joint resolution which, by the constitu¬ 
tion, is the first step'in proceedings for removal 
by the governor on the address of both branches 


83. W.Va.—Roberts v. Paul. 40 S.E. 

470, 60 W.Va. 628. 

‘46 C.J. p 1001 note 82. 

90. Minn,—State v. Burnqulst. 170 
N.W. 609, 141 Minn, 308. 

91. La.—^In re Perez, 1 So.2d 537, 
197 La. 334. 

92. Iowa.—State v. Hospers, .126 N. 
W. 818, 147 Iowa 712, Ann.Ca8. 

. 1912B 764. 

46 C.J. p 1001 note 83.“ 

Probable cause Sbpwu < 

Costs of unsuccessful proceed!^ 
to remove county attorney bold not 
taxable to relators on grround that 
they acted without probable caiise, 
where- defendant mistakenly collected 
excessive fees.—State v. MisOildine, 
246 l^,w. 303, 216 Iowa 663. 


9^ Iowa.—State ex rel. Crowder v. 

Smith. 4 N.W.Ed 267, 232 Iowa 264. 
Prior statute h^d not repealed 
Iowa.—State ex rel. Crowder v. 
Smith, supra. 

94p...Ariz.—State ex rel, De Concini 
v. Sullivan, 188 P;2d 592, 66 Ariz. 
348. 

96. Tex.—^Ferguson v. Maddox, 263 
S.W. 888, 114 Tex, 86. 

96. Ala.-r-State ex rel. Moore * v. 

Blake, 142 Bo. 418, 226 Ala. 124. 

31 C.J. p 264 note 9. 

mtixnate aim of prooeedinff is the 
removal from' office o?f the persbn ac¬ 
cused.—State ex rel. De Cdncini v. 
SuWy^ 188..|>.2d.,p92, 66 Ariz. 348. 
;97,irMe.—^Moulton . V. -Scully, 89 A. 
944, 111 Me. 428. 
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98. Tex.—^Fersuson v. Maddox, 263 
S.W. 888, 114 Tex. 86,. 

46 C.J. p 1001 note 87. 

99. Ariz.—State ex rel. De Conchii 
V. Sullivan, 188 P.2d 692, 66 Ariz. 
348. 

1.’ Ariz.—State ex rel. -De Concini v. 
Sullivan, supra. 

3. Ariz.—State ex rel. De Concini v. 
Sullivan, sUpra. 

3. Tex.- 7 -V^alker y. Baker, 196 S.W. 
2d 324, 146 Tex. -121.* , 

46 C.J, p iOOl note 98. 

4. T Tex.—^Ferguson v. Maddox, 268 

S.W. 888, 114 Tex, 86, 

6. Tex.—Ferguson ;v. Maddox; supML 
m46 CLJ. p 1061 note 99.. < . 
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of the legislature is not such a resolve as is with¬ 
in the scope or contemplation of a constitutional 
amendment commonly known as the mitiative and 
referendum.® 

Officers subject to impeachment,^ Where the con¬ 
stitution confines impeachment proceedings to of¬ 
ficers of the state, neither local ofiBcers^ nor mem¬ 
bers of the legislature® are liable to impeachment. 
A constitutional provision for the removal of cer¬ 
tain oflBcers by the executive does not prevent the 
removal of such officers by impeachment.® 

Effect of resignation. Where the senate has ac¬ 
quired jurisdiction over an officer in impeachment 
proceedings in which he has appeared and made a 
defense and has pronounced him guilty on the ar¬ 
ticles presented, it cannot be deprived of its power 
to enter its judgment and attach disqualifications 
for office, as well as removal therefrom as the pen- 
aliy, by the officer filing his resignation of office to 
take effect at once.^o 

Effect on right to rejection. Where it is provid¬ 
ed that the penalty shall not extend beyond removal 
from office and disqualification from holding office 
under the authority of the state -for the term for 
which the officer was elected or appointed, an officer 
who is impeached and removed may be elected to 
the same office for a subsequent term.ii 

b. Grounds 

While some constitutional provisions expressly desig¬ 
nate certain offenses or misconduct as ground for Im¬ 
peachment, It is immaterial that there Is an absence 
of a constitutional or statutory definition of Impeachable 
offenses. Proper cause for impeachment is restricted 
to something of a substantial nature directly affecting 
the rights and IntereM of the public. 

While some constitutional provisions expressly 
designate certain offenses or misconduct as ground ! 

e. Me.—^Moulton v. Scully, 89 A. 944, 

111 Me. 428. 

7. Mass.— In re Opinion of Justices, 

46 N.E}. 118, 167 Mass. 699. 

IB* Mont.—State v. Beadle, 111 F. 

, - 720, 722, 42 Mont 174. . 

46 C.J. p 1002 note 96. 

P. Pa.—CommonweaJtli v. Dayis, 149 
A. 176, 299 Pa. 276. 

X<K Tex.—^Ferjguson v. Maddox, 268 
S.W. 888, 114 Tex. 86. 

ii. Ala.-^tate v. 3aasty, 68 So. 669, 

184 Ala. 121, 60 668, 

Ann.Ca8.1916B 708. ' ' 

tSL AIa.>^I>ollar V. State ex rOl; Siv- 
ley, 187 Soi 466, 287 Ala. 416. ' 

*fBiaWataX' dritnlrenness** 

> (1) Under coinstitutlbckal prdvisidn 


for impeachment,!® it is immaterial that there is an 
absence of a constitutional or statutory definition 
of impeachable offenses.!® The. grant of the gen¬ 
eral power of impeachment properly and sufficiently 
indicates the causes for its exercise.!^ Under the 
common law the wrongs justifying impeachment 
need not be statutory offenses, or even offenses 
against any positive law,!® although generally 
speaking they are designated as high crimes and 
misdemeanors.!® The causes contemplated by a 
constitutional provision authorizing impeachment 
of an officer by the legislature should be neither 
trivial nor capricious,!7 and must be restricted to 
something of a substantial nature directly affect¬ 
ing the rights and interests of the public,!® and they 
must be causes attaching to the qualifications of 
the officer, or his performance of his duties, show¬ 
ing that he is not a fit or proper person to hold the 
office.!® 

Offenses during previous term, Wiiere the pen¬ 
alty is restricted to removal from office and dis- 
qualificalion for holding office during the term for 
which he was elected, an officer cannot be im¬ 
peached for acts^ done during a previous term 
whether or not he has been impeached and removed 
from office during such previous term,®® biit such 
acts may be properly considered as evidence of his 
motive and intent in committing other acts.®! 

c. Procedure 

Where the constitution prdvides a method for the 
impeachment of officers, that method is exclusive and the 
power which the legislature might otherwise be regarded 
as possessing is taken away. The proceedings are gen¬ 
erally governed by rules of law applJcabler to criminal 
causes, and the guilt of the accused must be established 
.beyond a reasonable <loubt. 

Where the couistitution provides a. method for 
the impeachment of officers, that method is exdu- 


for impeaclunent' of a public officer 
for intemperance in the use of intox¬ 
icating liquors or narcotics, charge 
of habitual drunkenness, ’ which, 
means ah impairment of the mbra^, 
mental, or physical powers Is Inclu¬ 
sive of intemperance to the extent 
defined in the constitution.'-^Ddllar- V.' 
^tate ex rel. Bivley, supra. 

(2) Unfitness to discharge duties 
of office because of intemperance' in 
use of intoxicants is to be tested in 
. light of the dignity of the- office aaid 
the Importance of its duties?' and in 
this connection dignity of office' vi- 
Ties with ths . grade Of :,the office and 
nature of Itp duties.—l>oUar y. State 
ex rel, Sivley, supre* 

C8) lhteWeran<ie ' or intoxication 
ns fi^und for removal see sdpra j 

60. . 5:- ; 
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13. Tex.—Ferguson v. Maddox, 268 
.S.W. 888, .114 Tex. . 86. . 

46 C.J. p 1002 note 97. 

14. Tex.—Ferguson v. Maddox, su- 
. Prn.. 

46 C.J. p 1002 note 98. • 

15. Tex.-^Ferguson v. Maddox, su- 
': pra. • 

16. Tex.—Ferguson v. Maddox, su- 

’' pra. ■ ' . 

46 CJ:J. p 1002 note 1 [al. 

17. Me.—Moulton v. Scully, 89 A 
944, 111 Me. 428. 

46 O.J. p 1002 note 2. ' "" 

ilB.' . Moulton V. Scully, supra. 
^9. Mo.^Moulton V. Scully, supra. 
2a Ain, —State v. Hasty, 68 So. 659, 
184 Ala. 121; 60 L.R.A,N.S., 668, 
. :.Ann.Cas.l916B 708. 

21. Al€L--^tate y. Hasty, supra. 
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sive and the power which the legislature might 
otherwise be regarded as possessing is taken 
away.^^ Where the only limitation on the power 
of the legislature imposed by the constitution is that 
the causes of removal shall be entered on the jour¬ 
nal and notice served on the officer and the admit¬ 
ting of him to a hearing, all matters of procedure 
and specification are necessarily left to its discre¬ 
tion,^^ but it should proceed according to law as 
ascertained from the constitution, legal treatises, 
the common law, and parliamentary precedents.^^ 

Although impeachment does not prevent indict- 
ment,25 and although the punishment is limited to 
removal and disqualification,impeachment pro¬ 
ceedings are highly penal in their nature and gen¬ 
erally governed by rules of law applicable to crim¬ 
inal causes, so that provisions of statutes and of 
the constitution on the subject of procedure therein 
are to be construed strictly.^^ The particularity re¬ 
quired in an indictment need not be observed,^® but 
iffie notice of the proceeding must be reasonable and 
an opportunity must be afforded for hearing.^® It 
may be sufficient to make a charge or specification 
in the language of the constitution.®’® The infor¬ 
mation in an impeachment proceeding instituted by 
the attorney general under the ordet of the supreme 
court or ^e governor , must be complete in itself 
without reference to exhibits, but need not be con¬ 
fined to the specifications in the order or report au¬ 
thorizing the attorney general to act.®^ While it 
may not be necessary for the attorney general to 
set up his authority in the information, the infor¬ 
mation is not defective because he does so.®® The 

82 . Mo.—C ontis JUrls quoted la 
State V. BrunlK, 84 S.W.2d 94. 95, 

326 Mo. 1181. 

46 C.J. P 1002. note 7. ‘ 

Constitutional provision for impeach¬ 
ment aa precluding adoption of 
other methods for removal see. su¬ 
pra § 59. 

83 . Me.—^Moulton v. Scully. 89 A. 

944. Ill Me. 428. 

84. Tex.-^Fetguson v. Maddo^c. 268 

S.W. 888, tl4 Tex. 85. . 

85.. Ala.—State v. Hasty. 68 So. 559. 

184 Ala. 121. 60 L..R.A..N.S., 568, 

Ann.Ca8.1916B 703. 

Mass.—Hiss v. Bartlett. 8 Gray 468, 

63 Am.D. 768. 

Whether ooavloted or acquitt^ 

The person asainst whom impeach¬ 
ment proceedings are had. whether 
^nvlcted or acquitted, is neverthe¬ 
less liable to criminal prosecution'ac¬ 
cording to law.—®tate ex rel. De Con- 
eini v. Sullivan. 188 P.2d 692. 66 
Ariz. 348. 

88. Ala.-^tate y. Hasty/ iz So. 569, 


guilt of accused must be established beyond a rea¬ 
sonable doubt®® 

(L Review 

The legislative power of impeachment is not an ar> 
bitrary power, but the authority ordinarily is final. 

The legislative power of impeachment is not an 
arbitrary power, but the authority ordinarily is 
final,®^ and the judgment of the senate sitting as 
a court of impeachment cannot be called in question 
in any tribunal whatsoever except for lack of ju¬ 
risdiction or excess of constitutional power-®® The 
courts, however, will interfere in a proper proceed¬ 
ing as by habeas corpus to relieve from imprison¬ 
ment decreed because of the. failure of a witness to 
testify where the legislature has clearly exceeded 
its jurisdiction.®® 

§ 69. -Recall 

a. In general 

b. Petition 

c. Election 

d. Judicial review 

a. In General 

Under constitutional or statutory provisions fn some 
jurisdictions ofRcers may be removed or recalled by the 
electors, and such statutory provisions are to be liberally 
construed to effectuate their purpose; the authority for 
the reball must rest on a substantial compliance with 
the provisions authorizing the recall. 

Under constitutional or statutory provisions in 
some jurisdictions officers may be removed or re¬ 
called at any time by the electors.®*^ A statute of 
this character has been held to be within the gen¬ 
eral legislative powers,®® and, while it has been held 

37. Fla.—State ex rel. £,andi8 v. 

Tedder. 143 So. 148, 106 Fla. 140. 
Mich.—^People ex rel. Elliot v. 
O’Hara, 224 N.W. 384, 246 Mich. 
812. 

-Nev.-^tate v. Scott, 285 P. 611, 62 
KeV. 216, rehearing denied 286 P. 
119, 62 Nev. 232. 

2Sr.D.— State v. Baillie, 245 N-W. 466, 
62 N.D. 705. 

Wash.—State ex rel. NIsbet v. Coul¬ 
ter. 47 P.2d 663, 182 Wash.* 877. 

46 C.J. p 1003 note 22 [a,]. 

Becall of municipal officers see Mu¬ 
nicipal Corporations $ 516. 
umifeasaiLoe 

Violation by public officer of penal 
statute affecting conduct of his office 
constitutes malfeasance within a 
statute providing for recalh—State 
ex rel. NIsbet v. Coulter, 47 P.2d 668, 
182 Wash.' 87.7. 

88. Cal.—Wigley v. South San Joa¬ 
quin Xtt. Dist., 169 P....9&5, 31 Cpl. 
App. 162. . r 

La.—^Finder v. Board of Sup'rs of 
Election of Calcasieu Parish, AP&>, 
146 So. 716, ' 


184. Ala. 121, 60 L.R.A..N.S., 658. 
Ann.Cas.l916B 703. 

.87. . Al€L—^Nelson v. State, 62 So. 189, 
182 Ala. 449. 

46 C.J. p 1003 note 12. 

88. Me.—Moulton v, Scully, 89 A. 
944, 111 Me. 428. 

89. Me.—Moulton v. Scully, supra. 
80. > Ala.—Dollar v. State ex rel. SIv- 

ley, 187 So. 456, 237 Ala. 416. 

31. Ala.—State v. Hasty. 63 So. 559, 
184 Ala. 121, 60 LJtA.,N.S.; .568- 
Ann,Cas.l9i6B 703. 

32. Ala.—State v. Hasty, supra. . 

33. Neb.—State v. Hastings, 55 N.W, 
774, 37 Neb. 96. 

34. Tex.—^Ferguson v. Maddox, ■ 263 
. S.W. 888, 114 Tex. 85. 

36. Fla«—^In re Opinion of Ccturt, 
14 Fla. 289. 

46 C.J. p 1008 note 19. 

36. U.S.—Ex awto Caldwell, C,C^W. 
Va., 138 F. 487, reversed on other 
grounds 26 S-Ct. 264, 200 U.S. 293, 
/ 60,L.Ed. 488. ' 

m 
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that the statute is invalid where it does not comply 
with a provision of the constitution specifying the 
exclusive methods whereby removal may be effect¬ 
ed,it has also been held that neither a consti¬ 
tutional provision providing for the impeachment of 
certain ofiScers^o nor a constitutional provision as 
to the recall of specified officers^i will deprive the 
legislature of the power to provide also for the re¬ 
call of public officials. A recall provision in a con¬ 
stitution is intended as a reservation .in the people 
of the. power to recall any official without judicial 

action.^2 

. The authority for the recall of an officer must 
rest on a substantial compliance with the statutory 
provisions authorizing the recall>^ The issue as to 
removal under such a provision is of a political 
character^** and is triable before the people.‘*5 The 
official entitled to determine the sufficiency of the 
petition for recall may not" inquire into the motive 
of the proponents of the charges, nor may the court 
do so,^® as the motive of the proponents, like the 
truth of the charges, .is, triable to, the tribunal of 
the people at the polls.^^ 

Construction. Statutes enacted under the consti¬ 
tutional powers of the legislature providing for the 
recall of public officers shduld be liberally construed 
to effectuate ^eir purposel^s The statute should 
be construed in harmony with the reserved power 
of the people to recall officers rather than with the 
requirements of charges to remove the officers.^^ 
Such a statute enacted pursuant to' a constitutional 
amendment authorizing it may operate to permit a 
removal for causes arising after the adoption of 
the amendment and prior to the enactment of the 
statute.^® 


A general law made specifically applicable to par¬ 
ticular ‘municipalities is construed to supersede 
-earlier laws specially applicable to them.®i Recall 
provisions of a primary election law, dealing with 
the matter of removal by party machinery, are only 
cumulative to general statutes as to removal.62 
Where practically all of the elective public officers 
are classified in a constitutional provision relating 
to recall, it will be. deemed that omitted officers were 
intentionally excluded from the scope of the provi¬ 
sion.®® 

b. Petitioii 

' Proceedings for the re6atl 6f officers ordfnarlly are 
Instituted by petition, and such, petition must be in com¬ 
pliance with , requirements .of law, as with respect to 
statement Of grounds, signatures, and filing; and defects 
and objections to the petition should, If known to the 
officer, be raised before the authority whose duty it Is to 
act on the petition. 

Proceedings-for the recall .pf officers ordinarily 
are instituted by petition,®^ which must be in .com¬ 
pliance with constitutional or statutory provisions 
in order to authorize the calling of a special elec¬ 
tion.®® A .single petition for the recall pf several 
officers has been held to be invalid, although they 
are charged with the same act.®® 

Statement of grounds. In the absence of a con¬ 
stitutional or statutory provision providing other¬ 
wise, the grounds assigned in a petition for recall 
may be very general.®*^ The question of the sxiffi- 
ciency of the grounds is for the voters,®® and it is 
not a question for the court’ whether the charges 
stated • are sufficient grounds for a removal®® or 
whether the alleged grounds are true or false.®® 
The requirement, however, that charges shall be 
stated in concise language without unnecessary rep- 


39 - omo.—state ex rel.. Burnett v. 

Ducy, App., 44 N.B,2d 803. 

4Q- Cal.—Wiffley v;, South San Joa¬ 
quin Irr. Dlst., X5S P. 986, 31 Cal. 
App. 162. 

41- Cal.—Wlgley v. South San Joa¬ 
quin Irr. .Dist, supra. 

42. N.D.—State V. Baillie, 245 N.W. 
466, 62 NJ>. 706. 

43. Pla.—Platt v, Hoi^, 160 So. 716, 
112 Pla. 696—State ex rel. Landis 
V. Tedder, 143 So. 148. 106 Pla. 140. 

44. Ariz.—Abbey v. Green. 235 P. 

160, 28 Ariz. 63. , . 

Wash.—Cudihee v. Phelps. 136 P. 867, 
76, Wash. 814. 

46. Wash,—Cudihee v. Phelps, su¬ 
pra- 

46. Wash.—Boberts v. Millikin. 93 
P.2d 393, 200 Wash. 60. 

47p Washu-^Boberts v. Milllkln. su- 

pi^ 


48. Cal.—Brown v. City Council of 
City of Hawthorne, 284 P, 264, 103 
Cal.App. 113—Hllllker v. Board of 
Trustees or City Council of City 
of Seal Beach, 267 P. 867,' 91 Cal. 
App. 621. 

Nev.—State v. Scott, 286 P. 611, 62 
Nev. 216, reheariniT denied 286 P. 
119, 62 Nev. 232. 

N.D.—State V, Baillie, 245 N.W. 466, 
$2 N.D. 705—Wood v. Byrne, 232 
N.W, 303, 60 N.D. 1. 

46 C.J. p 1008 note 28. 

49. Mich,—^People ex rel. Elliot v. 
O'Hara, 224 N.W. 384, 246 Mich. 
312. 

60. Wash.—Cudihee v. Phelps, 186 
P. 867, 76 Wash. 814. 

51. Wash.—^Tabor v. Walla Walla., 
137 P. 1040, 77 Wash.. 679—State 
V. Fairley, 136 P. 874, 76 Wash. 332. 

62. S.D.—^Burns V. Third Judicial 
Clr. Ct, 186 N.W. 965, 45 SX>. 264. 


53. Colo.—Quyer v. Stutt, 191 P. 

, 120, 68 Colo. 422. 

54. Wash.—Gibson v. Campbell, 241 
P. 21, 136 Wash. 467. 

65. Wash.—Gibson v. Campbell, 241 
P. 21, 186 wash. 467. 

56. Wash.—McCush v. Pratt, 192 
P. 964, 113 Wash. 7. 

46 C.J. p 1003 note 86 [a]. 

67. Ariz.—^Abbey v. Green, 286 P. 
150, 28 Ariz. 53. 

58. CaiJ—^Laam v. McLaren, 153 P. 

985, 28 Oal.App. 632. 

Pla.—State ex rel. Landis v. Tedder, 
143 So. 148, 106 Pla. 140. - 

69. Pla,—State ex rel. Landis V. 

Tedder, supra. 

43 C.J. p 1003 note 88. 

60. Cal.—^Laam v. McLaren, 153 P. 

985, 28 Cal.App. 632. 

Wash.—Boberts v. Millikin, 93 P.2d 
393, 200 Wash. 60. 
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etition demands sufficient definiteness of statement 
to enable the officer to meet the charges before the 
people.®^ A petition is sufficient when it sets up 
reasons with sufficient particularity to* enable the 
officers'‘and electors to identify the transaction and 
to know the charges made,®^ and the inclusion of 
insufficient reasons in the petition will not void it 
if other reasons are properly stated.®® The peti¬ 
tion must state facts which, if true, will show non¬ 
feasance, misfeasance, or malfeasance in office.®^ 
Where the facts relied on are plainly and concisely 
stated as required by the statute; it is immaterial 
that they are designated as constituting misfeasance 
rather than malfeasance which they show.®® 

Signatures, The constitution may require that 
the number of signatures on a recall petition must 
be equal in number to at least a certain per cent of 
the qualified electors who voted at the preceding 
election for governor,®® although any qualified elec¬ 
tor, whether or not he voted at the preceding elec¬ 
tion, is entitled to sign the recall petition.®^ A stat¬ 
ute may require the. attachment to each copy of the 
recall petition of an affidavit on information and 
belief that the signatures are genuine and that the 
signers are qualified electors,®® or. require a partic¬ 
ular officer to certify on a recall petition that the 
petition contains the required number of signatures, 
before the petition is presented to the governor,®® 


per cent of registered voters wlio 
were qualified to vote at last preced¬ 
ing election calculated from certifi¬ 
cates of registrars of voters and the 
secretary of state conflicts to some 
extent with section requiring a reg¬ 
istrar merely to certify number of 
names appearing on recall, petition 
and total number of qualified elec¬ 
tors as of date of execution of cer¬ 
tificate, the mandate directed to gov¬ 
ernor by the first , section must pre¬ 
vail.—^Roy V. Board of .Sup'rs of Elec¬ 
tions of Parish of L’afayette, supra. 

71. Coio.—^Landruni v.'Hamer, 172 
P. 3, 64 Colo. 82. 

46 .C.J. p 1004 note 43 [a], [b], 

72. Cal.—I^aam v. McLaren, 168. P. 
986. 28 CalJi.pp. 082. 

46 C.J. p 1004 note 44 [a]. 

73. N.D.—Cdghlan v. (juskelly, 244 
N.W. 39, 62 N.D; 276. 

74. Wash.—^Rominger V. Nellor, 167 
P. 67. 97 Wash. 693. 

75. Wash.—^Rominger y. Nellor, su¬ 
pra. 

76. Wash.—^Rominger v. Nellor, sut 
pra. 

77. Wash.—^Roberts v. Millikin, 98 
P.2d 893, 200 Wash. 60. 

7a Colo;—Landrum v. Hamer, 17.2^ 
P. 3. 64 Colo. 82. * 


61. Wash.-r—Gibson v. Campbell. 241 1 
P. 21, 136 Wash. 467. 

46 C.J. p 1003 note 40. 

68 . Mich.—People ex rel. Elliot v. j 
O'Hara. 224 N.W. 384, 246 Mich. 
312. i 

6 a Mich.—(People ex rel. Elliot v, 
O'Hara, 224 N.W. 884, 246 Mich, 
312. 

64. Mich.—^People ex rel. Elliot v. 
O'Ha^ supra. 

65. Wash.—^Thlemens v. Sanders,^ 
178 P. 26, 102 Wash. 458. 

ea N.D.—Stale v. Baillie, 245 N.W. 

466, 62 N.D. 705. 

Hot snore ttian oeriain per cent 
Where the constitution provides 
that a recall petition may be required 
to be signed by not more lhan a cer¬ 
tain per cent of the voters at the 
preceding election, such per cent iSi 
requisite imtil a smaller per cent is 
fixed by law.—State v. Harris, 1.44 P. 
109, 74 Or. 673, Ann.Cas.l916A 1166. 

67. N.D.—Sta:te .v. ^llie, 245 N.W. 

466, 62 N.D. 705. 

Person'ima'ble to write 

(1) The legislature, by providing 
that it would be a misdemeanor jPpr 
any person to sign the name * of ,an-^ 
other to a recall petition and by fur¬ 
ther prescribing the manner in Which 
a person who is unable to- write 


should sign the petition, has plainly 
expressed its intention that names 
signed to such a petition in any man¬ 
ner other than that prescribed would 
be. illegal and of no effect.—^Roy v. 
Board of Sup'rs of Elections of Par¬ 
ish of L^ayette, 3 So.2d 747, i98 La. 
489. 

<2) Under statute providing that 
fL pefsOn unable to write shall afiix 
his xhark to a recall petition and that 
the person circulating the petition 
shall affix thereto the name of the 
incapacitated person, provided he 
does so in .the presence of two wit¬ 
nesses who shall also sign their 
names , as witnesses to the mark, the 
person circulating the petition is not 
qualified to he a witness to the mark. 
—Roy -V. ' Board of -Sup’rs of Elec¬ 
tions of Parish of Lafayette, supra. 

68 li N.D.-^Wood V. Byrne, 232 N.W. 
803, 60 N.D. 1. 

66 < L»a-—Roy y. Board of Sup’rs of 
Elections of Parish of Lafayette, 
3 So.2d 747, 198 La. 489. 

70. La.—Boy v;. Board, of Sup’rs of. 
Elections of Parish of Lafayette, 
supra. 

Mandate :to governor to prevail 
Even if section of statute per-^ 
mitttng the governor to direct the 
holding of a recall election only if 
recall petition Is signed’by specified 


which statute must be read in connection with the 
provision permitting the governor to issue a procla¬ 
mation for a recall election only if the petition is 
signed by a certain per cent of the registered vot¬ 
ers qualified to vote at the last preceding election.'^o 
Provisions requiring the date and place of resi¬ 
dence of the signer to be added to the signature are 
mandatory.'^i 

Signatures cannot be withdrawn after the petition 
has been determined sufficient by the. officer or board 
charged with the duty of such determination*^® or 
after the petition has been duly filed and before the 
election.*^® The right of withdrawal has, however, 
been recognized where exercised in time,*^^ as, for 
example, when filed before a canvass of the original 
petitions.*^® In such a case it is unnecessary that 
names on withdrawal petitions shall be initialed as 
required on the recall petitions.*^® 

Filing, A statute may require the filing of charge¬ 
es with a particular officer preliminary to the cifr 
culation of the petition.77 A mere deposit with the 
designated officer of a petition to recall an officer 
is not; a filing until such officer has examined it and 
determined that it is a petition and has actually 
filed it, and the filing does not date back to the date 
of deposit.*^® 

Statement as to. contributions and expenditures* 
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Where the statute requires that, at the time of fil¬ 
ing the petition, a statement* shall be filed giving 
the names and addresses of all persons who have 
contributed to aid in the preparation of the charge 
and in the preparation and filing of.the petition 
with the amounts contributed by each and a de¬ 
tailed statement of all expenditures, which state¬ 
ment shall be verified, the officer with whom the 
statement is filed is not authorized to investigate 
the items in order to determine their correctness.^^ 
He must, however, rely on the affidavits annexed 
to the petition, and if it is properly verified he is 
required to file it and call an election.^® 

• Defects and objections. Defects and objections 
to the petition should, if known to the officer, be 
raised before the authority whose duty it is to 
act on the petition;®^ or, where the officer has in¬ 
formation of defects in the proceedings before the 
election,, he must take steps to prevent the election 
or to correct the known errors or he will be re¬ 
garded as having waived them .^2 

Determination of sufficiency. Where the duty 
devolves on a particular officer to determine, the 
sufficiency of the petition, prior to its transmission. 
to the power authorized to call an election, his de¬ 
termination is conclusive as far as the number and 
genuineness of the signatures of the electors en¬ 
titled to vote are concemed,^^ in the absence of al¬ 
leged fraud or mistake or other sufficient ground 
for challenging the correctness. of his certificate.^^ 
Where there is no provision for such a determina¬ 
tion, however, and the officer with whom the pe¬ 
tition is filed is empowered to call an election, the 
mandatory character of provisions, specifying by 
whom the petition may be signed and the per cent 
of electors required, imposes on such officer the 
exercise of discretion,^® and it is his duty to pass 
on the sufficiency of the petition,®® and if it ap^ 
pears on its face not to have been signed by. the 
requisite per cent required by law, or. not to have 


been signed at all by qualified electors, the special 
election should not.be called.®*^ A particular officer 
may have the power to prepare a . ballot synopsis 
prior to the circulation of the petition if he finds 
that malfeasance, misfeasance, or breach of offi¬ 
cial oath are sufficiently charged, or to refuse to 
prepare the synopsis if he finds the charges to 
be insufficient®® 

Presentation to governor. A statute may require 
that the petition for recall of certain officers be 
presented to the governor within a certaiin period 
after the execution of a certificate by a particular 
officer,®® and such time begins to run from the ex¬ 
ecution of a valid certificate.®® 

c. Election 

An officer or board to whom the petition has been 
certified by the officer charged with the duty of deter- 
mining its sufficiency has no power other than to order an 
election. 

An officer to whom, or board to which, the peti¬ 
tion has been certified by the officer charged with 
the duty of determining its sufficiency has no power 
other than to order an election,®^ and when the 
duty to determine the sufficiency of the petition falls 
by necessity on the officer with whom it is filed and 
who has the power to call an electioh,’ a mandatory 
duty is imposed oh hiin to call an election when he 
has so determined.®® A constitutional provision 
that the recall petition shall be filed with the offi¬ 
cer'with whom a petition for nomination to sucb 
office should be filed, and that the same officer shall 
order the special election when it is required, is 
express and mandatory, and such officer is the 
only person or official having power to call a spe¬ 
cial election for such recall.®® 

Separate ^bmission of recall. Where the consti¬ 
tution provides that the incumbent shall be removed 
unless he shall receive the highest number of votes^ 
.at the recall election, it is not necessary to submit 
the question of recall as a separate issue,®^ A dif-. 


79. Waisliu—TMemens v. Sanders. 
173 P. 36, 102 Wash. 463. 

46 C.J. P 1004 note 49. 

80. Wash.—^^lemens v. Sanders, 
. 178 Pw 26, 102 Wash. 463. 

81. Ariz.—^Abbey v. Green, 236 P. 
160. 28 Arlz. 63. . 

82^ Ariz.—Abbey v. Green, supra. 

83. Cal.—Laam v. McLaren, 163 P. 
986, 28 Cal.App. 632. 

84. Cal.—^Laam v. McLarei^ supra, 
si Arib.—Abbey v. Green, 236 . P. 

160, 28 Ariz. 63. 

State V. Hall, 186 N.W. 284, 49 
N.D. 11. 

86 . ' Colp.-^rLandrum v. Earner, 178 
P, $. 64 Colo. 32. . 


KD.—State v. Hall, 186 N.W, 284, 49 

NJ>: 11. 

87. N.D.—Gousrhnour V* Brant^ 182 
N.Wi 309, 47 N.D. 368: 

8 i^f Wash.—Robert? v, Millikln, 93 
P.2d 393, 200 Wash, 60.. : . . 

89.* liia.—Finder v.-Board of - Supers 
of Election of Calcasieu Parish, 
App., 146 So. 716. ' - ‘ 

Bate of AaecutioiL tuLoertalh ' 

Order of election under recall stat¬ 
ute cannot be set aside on showing 
that date of executio&.of ^rUriual cer¬ 
tificate to recall petition Is uncer- 
taip^ where prohabliities are that v€ar 
id, one^ was executed. lat^, so as ,to 
pex^t of timely, execration, end gov¬ 


ernor’s. proclamation declared that 
petition was presented in accordance 
with law.—Finder'V. Board of Sup’rs 
of Election of. Calcasieu. Parish, su¬ 
pra. .- , 

90. Xa.—^Finder y. Board of Sup’rs 
of Election piP Calcasieu Parisht 
^upra . 

91. Cal.—^Laam v, Mcliaren, 163 P. 
985, 28 Cal.App. 682^. 

92. Ariz.—Abbey v. Green^, 286. 

160, 28 Ariz. 68. . . , . . ' 

98^ . dr.-T-State y. Dillard,. 1.44 P. 127, 
.7^ Or. .13. 

p 1004 note 60 [al. . 

94i. ,Art^—^Abbey y. Green,' 236 
160^ 28 Ariz. 53. 


m. 
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ferent construction, however, has been given to a 
constitutional provision providing that other can¬ 
didates for the office may be voted for at the spe¬ 
cial election and that the candidate that shall re¬ 
ceive the highest number of votes shall be deemed 
elected, whether he be the person against whom 
the recall petition was filed or another.^® 

d. Judicial Bevlew 

The legality of recall proceedings is a Judicial ques- 
tion for the courts which may review an abuse of dis¬ 
cretion imposed on an officer to determine the sufficiency 
of a petition for recall, and may enjoin the holding of 
an election where the proceedings are not In compliance 
with law; but the courts cannot interfere except on a 
clear showing that the law has been violated. 

While the sufficiency of the charges for a re¬ 
call of a public officer to cause the voters to desire 
his removal is a political question, to be determined 
by the people, the legality of the proceedings there¬ 
for arid whether they comply with the law is a ju¬ 
dicial question for determination by the courts.®® 
Discretion imposed on an officer to determine the 
sufficiency of the petition for a recall does not for¬ 
bid a resort to the courts to review an abuse there¬ 
of,®^ and the correctness of his determination is 
subject to review.®® Notwithstanding an edict by 
the governor directing a recall election to be held, 
the officer sought to be recalled has the right to 
have the courts inquire into, and pass on the legal¬ 
ity of, the proceedings.®® The courts cannot in¬ 
terfere, however, except on a clear showing that 
the law has been violated,^ and in the absence of 
objection it is presumed that the' officer entitled 
to determine the sufficiency of the petition per¬ 
formed his duty and exercised discretion and that 
electors acquiesced as to the sufficiency of the re¬ 
call petition.® Certiorari is a proper remedy to de¬ 
termine the sufficiency of a petitioa for a recall elec¬ 
tion.® 

95. Or.—state v. Bcu^bur, 144 P. 126, 

73 Or. 10. 

96; Fla.—Oorpiui juris dted in 
State V. Tedder, 143 So. 148, 150, 

106 Fla. 140. 

Wash.—Gribson v. Campbell, 241 P. 

21, 136 W€Lsh. 467. 

97. N.D.—State v. Hall, 186 N.W. 

284, 49 N.D. 11. 

9a. Wash.—Roberts V. Hillikin, 93 
P.2d 393, .200 Wash. 60. 

99. La.—^Roy V. Board of Supers of 
Flections of Parish of Lafayetta, 3 
So.2d 747, 198 La. 489. 

L Cal.—Brown v. City Council of 
City of lEIawthome, 284 P. 264, 103 
CaLApp. 113: 

KJ).—State V. BaUlie, 245 N.W. 466, 

62 706. 
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Injunction, An action has been held to lie to 
enjoin the holding of a recall election where the 
provisions of the act authorizing the proceeding's 
are not deemed complied with.^ An officer entitled 
to prepare a ballot synopsis for printing on peti¬ 
tions, which petitions are then to be circulated for 
signatures, will not be enjoined from preparing 
the synopsis if he is not misled by the charges filed 
with him.® 

I 70 . - Remedies for Wrongful Removal 

An officer who has been wrongfully removed may re¬ 
cover damages against the officer who removed him, or 
an equitable action may sometimes be brought in case of 
a threat to remove an officer before abolition of the office 
or expiration of the term. 

L, 

Although a public office is not property, as dis¬ 
cussed supra § 6, an officer under the civil service 
has a right to his office, and if he is deprived there¬ 
of, by wrongful or improper removal he may re¬ 
cover damages against the officer who removed 
him.® The damages recoverable may consist of 
‘the amount of the salary of which plaintiff was 
deprived by the wrongful removal, his position 
having meanwhile been filled by the appointment 
of another,but plaintiff in such an action is not 
entitled to recover for sums expended in the em¬ 
ployment of counsel to secure reinstatement.® 

Evidence tending to support the claim that de¬ 
fendant acted for political reasons and with cor¬ 
rupt motives is admissible on the issue of gocki 
faith and motive and is competent as proof relat¬ 
ing to compensatory and punitive damages.® Where 
a statute provides that a veteran wrongfully dis¬ 
charged shall have a right of action for damages, 
an adjudication in reinstatement proceedings that 
the removal was unauthorized is conclusive as to 
the illegality of the removal.^® The question of 
compensatory and punitive damages ordinarily is 

Repeal of statute 

Ris:ht of wrongrfully discharged 
veterans to damages under veterans’ 
preference act was lost by repeal of 
veterans’ preference act by act cre¬ 
ating department of civil service 
after proceedings were brought but 
before final Judgment.—State ex rel. 
Butters v. Railroad and Warehouse 
Commission, 296 N.W. 906, 209 Minn. 
636. 

7. N.T.—^McGraw v. Greaser, 123’ 

R 84, 226 N.T. 57, 

ri. N.T.—Fallon V. Wrtght, 81 H.T.S. 
758, 82 App.Div. 193. 

9. Ohio.—^Zimbelman v. Atldnson. 
App., 86 N.B.2d 791. 

id K.Y.—Fallon V. Wright, 81 N.T. 
S. 758, 82 App.Div. 198. 


2. Ariz.—^Abbey v. Green, 235 P, 160, 
28 Ariz. 53. 

N.3>.—State V. Hall, 186 N.W. 284. 
49 N.D. 11. 

3. Wis.—State v. Beckley, 212 N.W- 
792, 192 Wis, 867. 

4. Fla.:—Corpus juris cited in 
State v. Tedder. 143 So. 148. 160, 
106 B^a. 140. 

Wash.—Gibson v. Campbell, 241 P. 
21, 136 Wash. 46l 

6 . Wash.—Roberts v. Millildn, 93 P. 

2d 393, 200 Wash. 60. 

6 . Ohio.—^Zimbelman. v, Atkinson, 

. App., 86 N.B.2d 791. 

Damages for: 

Forcing resignation by .decrease of 
salary see infra $ 97. . 

Negligent failiire to remove sub¬ 
ordinate, see supra S 69. 
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one for the jury.^^ A threat to remove an officer 
before abolition of the office or expiration of his 
term is a threat of irreparable damage, of which 
an equity court will take cognizance, instead of rele¬ 
gating him to the mere right to sue for loss of sal- 
ary.^2 

Other remedies for wrongful removal may con¬ 
sist in a judicial proceeding to review the legality 
of a removal by an administrative board or officer, 
discussed supra § 66e, or by legislative impeach¬ 
ment, or recall, discussed supra §§ 68, 69, or in 
an appeal from the judgment in a special judicial 
proceeding for removal, as discussed supra § 67. 
The removed or demoted officer or employee may 
also apply for reinstatement, as discussed infra § 
72. 

§ 71. - Criminal Liability for Wrongftil 

Removal 

A public officer removing a veteran In violation of a 
statute, without cause shown and a hearing, may be 
guilty of a misdemeanor. 

Under a statute providing that, if an act is. pro¬ 
hibited by statute and no penalty is fixed, the act 
is a misdemeanor, a public officer removing a vet¬ 
eran in violation of a statute, without cause shown 
and a hearing, is guilty of a misdemeanor.^^ 

§ 72. Reinstatement 

a. In general 

b. Under dvil service law's and rules 
a. In Gleneral 

An ofRcer suspended by the executive under author¬ 
ity of the constitution may be reinstated by him, or, if a 
suspension Is not concurred in by the senate, where re¬ 
quired by the constitution,' the officer automatically may 
resume the duties of the office; an officer who has been 
Improperly removed or suspended has a right to rein- 
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Statement which must be asserted with diligence and 
without unnecessary delay. 

An officer suspended by the executive under au¬ 
thority of the constitution may be reinstated by 
him,^^ or, if a ^spension is hot concurred in by 
the senate, where required by the constitution, the 
officer automatically may resume the duties of the 
office, if the term for which he was elected has not 
expired.15 An officer or employee who has been 
improperly removed or suspended has a right to 
reinstatement,as in the case of a war veteran sep¬ 
arated from the service in violation of a veterans' 
preference statute,^^ and, where such right arose 
out of the failure of a former commissioner to give 
him a public hearing on his removal, the removed 
officer can compel the incumbent commissioner to 
reinstate him.l8 

Where an officer or employee is discharged or 
suspended in consequence of an abolition of the 
position in good faith, he is not entitled to rein¬ 
statement by virtue of his status as a war veteran 
other than as provided by statute.^® A statute: may, 
however, give a veteran a preferential right to re¬ 
instatement- or reemployment, where he has been 
separated from his position by reason of reduction 
of the working force, even as against, a competing 
.nonveteran with permanent civil service status and 
greater length of service.20 Under some statutes or 
civil service rules, a veteran whose position has been 
abolished and made unnecessary may be entitled to 
preference to the extent of being transferred to 
any position which he may be fitted to fill, as dis¬ 
cussed supra § 54. 

After miUtary service, A statute providing that 
public employees who enter the military service of 
the United States shall not be deemed thereby to 
have resided or abandoned their offices is intended 
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11. Ohio.—^Zimbelman v. Atkinson, 
App., 86 N,B.2d 791. 

12 . N.Y .—^Lazarus v. City of New 
York, 272 N.T.S. 624, 151 Misc. 818, 
reversed without opinion 276 N.T.S. 
646, 242 ApplDiv. 814. 

13. N.T.—^Matter of Vanderhoff, 86 
N.T.S. 833, 15 HUc. 4^4, affirmed 88 
N.T.S. 661, 8 App.Div. 389. 

46 C.J. P 1005 note 73, 

14. Fl€u—State ex rel. Hatton v. 
„ Joughin, 188 So. 892, 103 Fla. 877, 

rehearing denied 146 So. 174, 107 
Fla. 860—^In re Advisory Opinion 
to Governor, 78 So. 673, 76 Fla. 674. 

16. Fla.—State ex rel. Hatton v. 
Joughin, 138 So. 892, 103. Fla. 877. 
rehearing denied 145 So. 174, 107 
Fla. 850—^In re Advisory Opinion 
to Gktvemor, 78 So. 678, 76 Fla. 
674, 


16. Mass.—^Lowry v. Commissioner 
of Agriculture, 18 N.S:.2d 548, 802 
Mass. 111. 

Judicial review of removal or demo¬ 
tion generally see supra $ 66 e. 

17. Mich.—Cremer v. Board of Boad 
Com*rs of Alger County, 87 N.W. 
2d 699, 326 Mich. 27. 

**Cozreetlve action,’’ within provi¬ 
sion- of Veterans* Preference Act that 
it shall be mandatory for an ad¬ 
ministrative officer to take such cor¬ 
rective a^on as civil service com¬ 
mission finally recommends, allows 
commission to reinstate demoted 
veterans and grant back pay if com¬ 
mission sees fit to do so.—^Fischer 
V. Haeberle, B.CN.T., 80 F.Bupp. 662. 
Beinstatement denied 

Veteran, classified as a war Serv¬ 
ice indefinite, who vras unable to fur-- 


nish an official statement that he had 
a ten per cent service-connected dis¬ 
ability at time required by executive 
order for conversion to classified 
civil-service status could not be re¬ 
instated to former position notwith¬ 
standing he was subsequently ad¬ 
judged ten per cent disabled and was 
awarded compensation retroactively, 
where delay In such determination 
could not be attributed to veterans' 
administration.—^Di 6ilvestro v. U. 6. 
Veterans Administration, C.A.N.T., 
178 F.2d 983. * . 

18. Mass.—'Liowry v. Commissioner 
of Agriculture, 18 N;K2d 548, 802 
Mass. 111. 

19. N.J.—Grosso V. Frdman, 26 A.2d 

23, 128 N.J,Law 223. . 

80. ‘TT.Sc—Kirkman v. MacMoriand, 
D.C.Pa., 71 F.Supp. 16, 
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to assure , to the officers and employees so doing 
that their positions will be held for them.2t It is, 
therefore, mandatory to reinstate in his original 
employment any employee who either enlisted, en¬ 
rolled, or was drafted into the military or naval 
service of the United States, or any branch or unit 
thereof.22 An officer who fails to make applica¬ 
tion for reinstatement as required by the statute 
loses his right to be restored to office rather than 
the office itself.^^ 

Restorative statute not retrospective, A statute 
providing for the restoration to office of a convicted 
public officer on reversal of conviction does not en¬ 
title an officer who has been ousted from office by 
conviction, prior to the statute’s becoming opera¬ 
tive, under laws existing at the time of conviction, 
to restoration to office,^^ 

Diligence in asserting rights. Where a public 
official is unlawfully removed from office, whether 
from disregard of the law by his superior or from 
mistake as to the facts of his case, the officer should 
press his claim for reinstatement with diligence and 
without unnecessary delay,^® and the right to be 
reinstated may be lost by laches or unreasonable 
delay in making application for that purpOse.^S 
This rule is not based on any law of prescription 
or limitation of actions but arises from reasons of 
public policy,^'^ which policy requires that the of¬ 
ficer should promptly take the action requisite ef¬ 


fectively to assert his rights to the end that, if his 
contention be justified, the government service 
may be disturbed as little as possible and that two 
salaries shall not be paid for a single service.^^ 
In determining what constitutes prompt action on 
the part of the discharged public employee, each 
case depends on its own peculiar facts.^® 

b. Under Civil Service Laws and Rules 

(1) In general 

{2) Abolition of position or reduction of 
working force 

(3) Remedies; laches, waiver, and es¬ 
toppel 

(1) In General 

A civil service officer or employee who has been de¬ 
moted, suspended, or discharged may be reln^ated only In 
accordance with the constitutional provisicn and statutes 
relating to the civil service, and only by the person, 
boar.d, or. commission having the power or entitled by 
statute to do so. 

A civil service officer or employee who has been 
demoted, suspended, or discharged may be rein¬ 
stated only in accordance with the constitutional 
provision and statutes relating to the civil service,®® 
and his rights in this respect are governed by the 
law as it existed at the time of his discharge.®^- 
The officer' or employee may be reinstated only by 
the person, board, or conunission having the power 
or entitled by statute to do so,®® although a board 


ai, po.—^In re State Employees, 28 
Pa.Dist. 329. 

46 O.J. P 1006 note 77, 

22 , Pa.—^In re State Employees, su¬ 
pra. 

46 C.J. P 1005 note 78 [al. 

28. Mont.—Gullickson v. Mitchell, 
126 P.2d 1106, 113 Mont. 359. 

24 , Wis.—Becker v. Green County, 
184 N.W. 716, 186 N.W. 684, 176 
Wis. 120. 

25. La.—Williams v, Livingrston 
Parish School Board, App., 191 So, 
143. 

28. La.—State ex rel. Martin v. Al¬ 
ford, 13 So.2d 846, 203 La. 232. 
Estoppel 

Whether employees were dismissed 
in conformity with statute was im¬ 
material if they were estopped by 
laches to assert their claims for rein¬ 
statement.—State ex rel. Boudreaux 
V. Alford, 16 So.2d 901, 206 La. 46, 
AbaadonmeiLt of claim 
XJnrecLSonable delay in asserting 
claim to reinstatement to public of¬ 
fice after illegal removal results In 
abandonment of claim and waiver of 
right to trial.—clones v. Doonan, 261 
N.W. 671, 266 Mich. 384. . 

27. La.—Williams v. Livingston 


Parish School Board, App.,. 191 So. 
143. 

28, I>.C.—Parley v. Abbetmeier, 114 
P.2d 669, 72 App.I).C. 260. 

L€l—S tate ex rel. Boudreaux v. Al¬ 
ford, 16 So.2d 901, 205 La. 46— 
State ex rel. Martin v. Alford, 13 
So.2d 846, . 203 La. 232. 

28, • La.—State ex rel. Boudreaux v. 
Alford, 16 So.2d 901, 205 La. 46. 

30, Ohio.—Hagerman v. City of! 
Dayton, 71 N.E.2d 246, 147 Ohio St 
313. 

BestoratioxL after suspensioii 

Statute providing that one holding 
position under civil service act may 
be restored to his position merely 
grants power to restore one who has 
been suspended pending a hearing.— 
Pacheco v. Clark, 112 P.2d 67, 44 Cal. 
App.2d 147. 

Bight to reiustatMuent not shown 
Qolo.—^Johnson v. People ex rel. Kel- 
. ly, 40 P.2d 616, 96 Colo. 176. 

IlL—People ex rel. Thornton v. 

Whealan, 264 IllA.pp. 28. 

Mich.—Sullivan v. Atwood, 288 N.W. 
300, 290 Mich. 664. 

N.Y.— Hilsenrad v. MUler, 31 N.B.2d 
896, 284 N.T. 445. 

31. Mich.—Sullivan v. Atwood, 288 
N.W. 300, 290 Mic^ 664. 
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82. IT.S.—Weinstein v. TI. S., 74 F. 

Supp. 654, 109 CtCl. 679. 

Cal.—Broyles v. State Personnel 
Board, 108 P.2d 714, 42 Cal.App.2d 
303—Stephenson v. Unemployment 
Reserves Commission of Califor¬ 
nia, 92 P.2d 931, 34 Cal.App.2d 19. 
HI.—Osborne v. Bradford, 179 N.E. 
118, 346 ni. 464. 

Mich.—Sullivan v. Atwood. 288 N.W. 
300, 290 Mich. 664. 

Ohio.—State ex rel. Neffner v. Hum¬ 
mel, 61 N.E.2d 900, 142 Ohio St 
324. 

ZTeoessity fox hoaxing 

Section providing for investiga¬ 
tions by civil service commission 
does not empower commission to or¬ 
der reinstatement of employee laid 
off in violation of commission's rules, 
but employee must apply for hearing 
on legality of removal.—^People ex 
rel. Behnke v. McLaughlin, 199 N.E. 
810, 362 Dl. 274. 

Prior determination 

Civil service commission is with¬ 
out power to receive and act on peti¬ 
tion for reinstatement where lack 
of right to position had been deter¬ 
mined in prior proceedings brought 
on petition alleging discharge for 
political reasons.—^People ex . rel. 
Walter v. Durkin, 3 N.E.2d 165, 286 
IlLApp. 591. 
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lacking this power may have the power to restore 
an employee to an eligible list for certification to 
another position.®^ '^ere, under the statute, all 
that a discharged employee is entitled to do is to 
file a statement concerning his dismissal and to 
secure an investigation of the cause of his re¬ 
moval, the appointing power may not be compelled 
to reinstate him.?^ 

An illegal suspension or discharge ordinarily will 
authorize a reinstatement,^^ and, where an officer 
is improperly removed, the fact that his particular 
position had been abolished after his discharge 
does not affect his right to reinstatement.^® Where 
a provisional appointment is illegally made, the 
appointee is not deprived of his right to reinstate¬ 
ment to his former position on dismissal from the 
temporary appointment,^^ but it has also been held 
that, where a person is demoted from a position to 
which he was not entitled, neither the. civil serv¬ 
ice laws nor rules compel the appointing power to 
restore such person to his former office unless such 
office is vacant.®® The fact that an employee acted 
in capacities other than the one for which he seeks 
to be reinstated will not necessarily defeat his right 
to reinstatement.®® 

The reinstatement of an employee who has been 
improperly discharged means his restoration to 
the position to which he was entitled at the time 
of his discharge,®® that is, the position which he 
held when he was wrongfully discharged, and not 


the position at which he was originally hired.®! 
He should be reinstated to the same or a compar¬ 
able position,®® and he will be entitled to reinstate¬ 
ment notwithstanding he did not accept an offer 
to replace another employee in the same type of 
work, which offer did not include an offer to rein¬ 
state him as of the date of the wrongful dis¬ 
charge.®® 

A suspended or discharged employee is not en¬ 
titled to reinstatement, however, where, contrary to 
statute or rule, his appointment preceded certifi¬ 
cation by the civil service commission®® or where 
he took a leave of absence in excess of that permit¬ 
ted by law.®5 A refusal to perform validly as¬ 
signed duties may constitute a voluntary quitting 
of a position, which will warrant denial of a de¬ 
mand for reinstatement,®® and an employee in the 
classified service who accepts appointment to an 
elective office in the unclassified service: thereby 
terminates his status as an employee in the classi¬ 
fied service, with respect to his right to reenter 
the classified service at a future time.®^ Under 
particular statutes or rules, the reappointment of 
a civil service employee who has resigned is not 
mandatory,®® and where an employee who resigned 
was given a hearing and charges against him found 
to be true, he is not entitled to reinstatement even 
if his resignation was procured by coercion and 
duress and the dismissal was not in accord with 
civil service rules.®® An employee may not claim 


33. Cal.—^Broyles v. -State Personnel 
Board, 108 P.2d 714, 42 Cal.App. 
2 d 803. 

34. MiciL—Grlx v. State, 8 N.W.2d 
62, 304 Mich. 269—Sullivan v. At¬ 
wood. 288 ISr.W. 300. 290 Mich. 664. 

88 . Cal.—Stockton v. Department of 
, Employment. 163 P,2d 7.41, 25 Cal. 
2d 264—^Nilsson v. State Personnel 
Board of California, 78 P.2d 467, 
25 Cal.App.2d 699. 

Mass.—^Lowry v. Commissioner of 
Agriculture, 18 K.E.2d 548. 302 
. Mass. 111. 

N.T.—^Btaskins v. Warner, 46 N.T.S.2d 
400—^Moreland v. Areson, 22 N.T. 
S.2d 809. . . 

33. Mass.—^Lowry v. Commissioner 
of Agriculture, 18 N‘.E.2d 648, 302 
Mass. 111. 

Absence of appropriation 
An officer who was ei^tled to rein¬ 
statement to office which had been 
abolished was not barred from com¬ 
pelling his reinstatement by fact 
that there had been no appropriation 
for salary for that office.—^Lowry v. 
Commissioner of Agriculture, supra. 

371. hT.T.—^Maiasco v. Areson, 40 1 

Y.S.2d 29, 179 Misc. 985. i 


38; N.T.—^Moreland v. Areson, 22 N. 
T.S.2d 309. 

39. N.T.—doss V. Rice, 290 N.T.-S. 
449.160 Misc. 698. 

40. Minn.-^tate ex rel.. Bpur6k v. 
Civil Service Board, 32 N.W.2d 683, 
226 Minn. 263. 

41. Mich.—Cremer V. Board of Road 
Com*rs of Alger County, 87 N.W.2d 
699, 326 Mich. 27. 

48. N.J.—-Newmark v. Civil Service 
Commission, 180 A. 617, 13 N.J. 
Misc. 716. 

Different position and waiting list 
A decision of the state civil serv¬ 
ice board In exercise of its power un¬ 
der the statute to reixistate 'a dis¬ 
charged civil service employee under 
such conditions as it deems proper, 
ordering the employee to be redm- 
ployed in a position different from 
the one to which he was legally en¬ 
titled when discharged, and he placed 
on a waiting list for possible future 
employment, contingent on creation 
of position in which he was ordered 
redmployed and funds being made 
available therefor, is void as not a 
reinsta,tement.—State ex rel. Spurck 
V. Civil ^rvice Board, 82 N.W.2'd 
583, 226 Minn. 25l 

304 


43. WIs.—State ex rel. Tracy v. 
Henry, 262 N.W. 222, 219 Wis. 53. 

44. Ohio.—State ex rel. Franz v. 
Taylor, 27 N.B:2d 251, 136 Ohio St 
562. 

45. m. —People ex rel. Thornton v. 
* Whealan, 264 lll.App. 28. 

46. Wis.—^Peters v. Personnel Board 
of State, 36 N.W.2d 924. 264 Wla 
227. 

Bef^ai of temporary wCrk 
Senior clerk under civil service In 
state department of motor vehicles 
whO' had been dismissed was held 
not entitled to reinstatement where 
lessening in amount of work, had 
reauired reduction in number of em¬ 
ployees, clerk was least efficient per¬ 
son so employed, and temporary 
work during period of Increased ac¬ 
tivity had been offered to, and re¬ 
fused by, clerk.—Jones v. Meek, 43 P. 
2 d 812, 6 Cal.App,2d 193. 

47. Ohio.—State ex rel. Neffner v. 
Hummel, 61 K.E.2d 900, 142 Ohio 

. St. 324. 

48. N.T.—^Baumet v. Lyons, 74 N.T. 
S.2d 777, 272 App.Div. 1095. 

49. Cal.—Kidd v. State Civil Service 
Commission, 67 P.2d 669, 13 
App.2d 653. 
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to be reinstated because he was discharged without 
cause and without opportunity to be heard, in vio¬ 
lation of statute, where he is not within the class 
of employees protected by such statute^^o 

Necessity of reexamination. The words "sepa¬ 
rated from the service,” as used in a rule of the 
civil service commission relating to reinstatement 
of employees in the civil service without reexami¬ 
nation within one year from the date of separation 
from service without fault, mean separation from 
the service by dismissal, resignation, or cancellation 
of appointment®^ The fact that a civil service 
board voluntarily permits the continuance of an 
unlawful service by an officer does not entitle the 
officer, after termination of the service, to rein¬ 
statement without an examination.®^ 

(2) Abolition of Position or Reduction of 
Working Force 

Ordinarily a civil service employee separated from the 
government service by reason of the abolition of his posi¬ 
tion has no right to reinstatement to such service unless 
the duties of the office are still being performed by 
persons not entitled to perform those duties; but a 
statute or rule may require that an employee suspended 
or removed because of abolition of the position or re¬ 
duction of the working force be put on a preferred list 
for appointment to the same or a substantially similar 
position In the same class. 


Except as it may be provided otherwise by stat¬ 
ute or rule of the civil service commission, a civil 
service employee properly separated from the gov¬ 
ernment service by reason of the abolition of his 
position has no right to reinstatement to such serv¬ 
ice.®^ An employee is entitled to reinstatement, 
however, notwithstanding the purported abolition 
of his position, where the duties of the office are 
still being performed, but by persons not entitled 
to perform those duties,®^ such as persons having 
no civil service standing,®® or where the employee's 
position has not actually been abolished but is main¬ 
tained and filled by another employee whose title 
has been illegally reclassified.®® It has been held, 
however, that where, under statute, a civil service 
position is displaced by a noncivil service position, 
complainant will not be entitled to reinstatement 
even if the duties being performed are the same.®^ 

A sta^te or rule of the civil service commission 
may require that an employee suspended or sepa¬ 
rated from service through no fault of his own 
because of abolition of the position or reduction 
of the working force be put on a preferred list 
for appointment to the same or a substantially 
similar position in the same class.®® In order to 
secure reappointment under such a provision, the 


60. N.T.—^Rohr v. Kenngott. 29 N.Y. 
-S.2d 98S, 176 Misc. 836, aiUrmed 29 
N.Y.S.2d 992, 262 App.Div.. 944— 
Daly V. Goldwater, 296 N.Y.S. 86, 
163 Mlsc. 502. . 

Status XLOt affacted by transfar 
Reinstatement of nurse in hospital 
on ground that discharge was with¬ 
out cause stated in writing and with¬ 
out ojpportunity to be heard, where 
nurse was in noncompetitive civil 
service class at time of consolidation 
of hospital with department of hos¬ 
pitals, is not authorized under law 
which provides that status in the 
civil service should not be affected 
by the transfer:—Daly v, Goldwater, 
supra. 

51. N.Y.—People v. Lynch, 149 Nl 
Y.S. 896, 164 App.Div. 617. 

46 C.J. p 1006 note 85 [a]. 

52. N.Y.—Goss V. Rice. 290 N.Y.S, 
449, 160 Misc. 698. 

Prdvisioual appointmant 
Where appointment of executive 
ofi^er serving ’ oii county alcoholic 
control board for three years was 
not made from competitive list cf 
civil service commission, service, for 
portion of three-year period under 
provisional appointment for more 
than twenty days jafter establishment 
of eligible list and for more than 
four months after appointment de¬ 
feated officer's right to reinstatement 
without examinatibh, since such 
service was in violation ' bf civil 
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service law and rules.—Gk>ss v. Rice, 
supra. 

53. N.Y.—Meenagh v. I>ewey, 9 N. 
Y.S.2d 97, 170 Misc. 192, reargu¬ 
ment granted 11 N.Y.S.2d 868, 170 
Misc. 192—^Bateman v. Pullen, 28 
N.Y.S.2d 230. 

Department not abolished 
Discharged deputy held not en¬ 
titled to be reinstated, on ground that 
he was employee within administra¬ 
tive code providing that, where exist¬ 
ing office is abolished, all employees 
thereof shall, as temporary ap¬ 
pointees of department to which 
duties of such office are transferred, 
continue to perform their usual 
duties until removed, where depart¬ 
ment was not abolished, but only 
statutory office of deputy.—Johnson 
V. People ex rel. Kelly, 40 P.2d 615, 
96 Colo. 176. 

64. Cal.—Stockton v. Department of 
Employment, 163 F.2d 741, 25 Cal. 
2d 264. 

N.Y.—Polkes V. Cushion, 29 N.B,2d 
76, 283 N.Y.'636. , . 

55 . Minn.—State ex rei. Spurck v. 
Civil Service Board, 32 N.W'.2d 
583, 226 Minn. 253. 

56. N.Y.—^Brady v._ Greene, 287 N. 
Y.S. 990, 248 App.Div. 641, modi¬ 
fied on other grounds 291 N.Y.S. 
366, 240 App.Div. 666. 

57 . m.—People ex rel Coryell v. 
Bairrett, 51 NJS.2d 795, 320 Ill. 
App. 593. 


58. Colo.—Wood v. State Civil Serv¬ 
ice Commission, 155 P.2d 153, 113 
Colo. 135. 

N.Y.—^De Lack v. Greene, 11 N.Y.S.2d 
149, 170 Misa 309—Felder v. Pul¬ 
len, 27 N.Y.S.2d 699, affirmed 34 
N.Y.S.2d 396, 263 App.Div. 986, af- 
firmed 45 N.E.2d 167, 289 N.Y. 658 
—^MacCulloch V. Maloy, 24 N.Y.S. 
2d 526. 

Where now dvil service positioiis 
of similar nature are created while 
old positions are abolished, appoint¬ 
ing power has duty to give persons 
laid oft preference in making new 
appointments.—^Meenagh v. Dewey, 
9 N.Y.S.2d 97, 170 Misc. 192, reargu¬ 
ment granted 11 N.Y.S.2d 858, 170 
Misc. 192. 

Freferenoe over veteran 

Where an office is actually oc¬ 
cupied, a person on a preferred elig¬ 
ible list has preference eVen oyer a 
war veteran lower on the saine list 
because seniority and right under 
preferred list are deemed to over¬ 
ride right of war veteran.—Bacon v. 
Huie, 10 N.Y.S.2d 966. 170 Misc. 726, 
reversed on other grounds 27 N.Y.S. 
2d 122, 261 App.Divi 69.2, reargu- 
ment denied 29 N.Y.S.2d ^506, 262 
App.Diy. 834, appeal dismissed 37 
N.E.2d 145, 286 N.Y.’ .704, affirmed 4l 
N.E.2d 93, 287 N.Y. 813. 

State and oouniiy sorvioe 
Section of civil service law con¬ 
cerning civil service employees separ 
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employee must show that there is a vacancy, his 
fitness to fill it, that the position carries the same, 
or a lower, salary as the position he had, that the 
two positions and entrance requirements are sub¬ 
stantially the same, and that the* position is in the 
same or corresponding service, group, and grade 
as the* position he had.^^ In this respect, the dis¬ 
tinction in departments of the civil service is not 
important, but the test is the identity or substantial 
similarity of positions in the same class of service.®® 
The fact that appointments to a particular position 
are made from an eligible list established for an¬ 
other position is not conclusive on the question of 
identity or substantial similarity of requirements 
for entrance to both positions,®^ and this is true 
even where a list of eligibles for a higher classifica- 
.tion is used in making appointments to a position 
in a lower classification.®^ 

A list, for a department, established as the re¬ 
sult of a promotion examination open to employees 
of that department must yield to the precedence of 
an existing preferred list®® A rule of the civil 
service commission permitting.it to certify a person 
on such a preferred list for appointment to a posi¬ 
tion, of higher rank and grade than that which he 
previously held has been held invalid as in conflict 
with requirements of law that promotions shall re¬ 
sult only from competitive examinations and seni¬ 
ority,®^ and, apart from such a rule, the accept¬ 
ance of, a position in a lower classification by one 
on a list for appointment to a higher classification 


cannot be made the .instrument of a circuitous ad¬ 
vancement on that list to a position of preference 
in appointment over those higher on the list.®® 

Where numerous employees have been properly 
separated from service, the order ,of their reap¬ 
pointment from a preferred list must conform to 
the priorities fixed by the statute.®® The date of 
an employee’s appointment is controlling in deter¬ 
mining his right to priority in reinstatement after 
a suspension, provided the service after appointment 
was not interrupted by circumstances constituting a 
definite break in the chain of continuous service,®^ 
and it has been held that, as. between two contend¬ 
ers for the same office, one whose appointment, prior 
to , suspension, is dated .first is entitled to. the office, 
although between the time of such, appointment and 
such suspension he had resigned and had been re¬ 
instated.®® 

(3) Remedies; Laches, Waiver, and Estop¬ 
pel 

In a proper case an action may be maintained to 
procure the reinstatement of a civil service officer or 
employee who has been demoted, suspended, or removed. 
The employee must act with reasonable diligence in as¬ 
serting his rights to reinstatement and pursuing available 
remedies. 

In a proper case, an action may be maintained 
to procure the reinstatement of a civil service of¬ 
ficer or employee who has been demoted, suspended, 
or removed.®^ In the determination of an applica¬ 
tion for reinstatement the court may have juris- 


rated from, or demoted In, the serv¬ 
ice of the s^te, or civil division 
thereof, when considered in its en¬ 
tirety, must he construed as dls- 
tinjgruishlng the ris^hts of one sepa¬ 
rated from the state service from 
one separated from county or other 
local service, and, assuming sub¬ 
stantial similarity of position and 
entrance requirements, the section 
means that the preferred list for 
county service shall not entitle one 
separated from county service to 
appointment in the state service, 
not'sdthstanding a list for a position 
in the state service is used for ap¬ 
pointments in the county service.— 
Coll V. Heavy, 19 N.Y.S.2d 26, 173 
Mlso. 888. 

State and city servloe 
Position of. ex civil service em¬ 
ployee on preferred list for reap¬ 
pointment in service of city was 
held to give him no right to appoint¬ 
ment in state 01*711 service.—Can- 
field V. Greene, 294 N.T.S. 980, 260 
Appi.Dlv, 181. 

Bight to preferenoe not Shomi. 
Colo.—Schmidt v. Hurst, 124 P.2d 
285, 109 Colo. 207. 


N.T.—Coll V. Heavy, 19 N.T.S.2d 25, 
173 Misc. 838. 

59. N.T.—^MacCulloch v. Maloy, 24 
N.T.S.2d 526. 

Each salary grade in same classi¬ 
fication of civil service positions 
constitutes separate group for pur¬ 
pose of reinstatement—Smith v. 
Greene, 288 N.T.S. 264, 156 Misc. 
833, modified on other grounds 287 
N.T.S. 963, 247 App.Div. 425—Moss 
V. Greene, 274 N.T.S. 447, 163 Misc. 
461. 

60. N.T.—^De Lack v. Greene, 11 N. 
T.S.2d 149, 170 Misc. 309. 

61- N.T.—CoU V. Heavy, 19 N.T.S. 
2d 25, 173 Misc. 338. 

62. N.T.—Coll V. Hea'Ty, supra. 

63. N.T.—De Lack v. Greene, 11 N, 
T.Sv2d 149, 170 Misc. 809. 

64. Colo.—Schmidt v. Hurst, 124 P. 
2d 235, 109 Colo. 207. 

65. N.T.—Coll V. Heavy, 19 N.T.S. 
2d 25, 173 Misc. 338. 

66 . N.T.—Schwartz v. Brandt, 24 N. 
T,S.2d 885, 261 App.3Div. 83—Me- 
Oaifrey v. Howland. 268 N.T.S. 664, 
241 App.Div. 624, affirmed 3 N.B. 
2d 883, 272 N.T. 490. 
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6 T. N.T.—Weiher v. Greene, 269 N. 

T.S. 297, 239 App.Div. 662. 

Eeave of absence withont pay 
The fact that employee in depart¬ 
ment of public works was granted 
several weeks leave of absence with¬ 
out pay was held not to defeat his 
right of reinstatement after sus¬ 
pension, according to seniority in 
date of appointment,, since such leave 
did not constitute interruption in 
service.—-Weiher v. Greene, supra. 

68 . N.T.—Knights v. Staley, 192 N. 
T.S. 642, 118 Misc. 837. 

46 C.J. p 1006 note 84 [a]. 

69. m.—People ex rel. Hising v. 
Ames, 195 N.E. 485, 860.111. 31. 

N.T.—Webber v. Tunney, 59 N.T.S. 
2d 455, 186 Misc. 270—Klwood v. 
Department of Mental Hygiene, 72 
N.T.S.2d 648. 

Judicial review of proceedings for 
removal or demotion generally see 
supra § 66 e. 

Time for suit 

Statute authorizing employees to 
be laid off under specified circum¬ 
stances, and requiring action brought 
by employee to be filed within one 
year, is applicable only to suspen- 
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diction to determine only whether any rule of law 
affecting the employee's rights has been violated 
to his prejudice,*^® and the court may not substi¬ 
tute its discretion for that* of the removing au¬ 
thority where the latter has acted in compliance 
with lawJi In an action brought to review the 
determination of a civil service commission with 
respect to reinstatement of an employee, if the 
evidence at the hearing before the commission was 
sufficient to justify the commission, in the exercise 
of its discretion, in reinstating the employee the 
court cannot interfere,and similarly, if the de¬ 
termination by the commission is not palpably er¬ 
roneous or illegal, its ‘ decision refusing to reap¬ 
point the suspended employee will not be dis- 
turbed.'^^ 

Laches, waiver, and estoppel. A civil service em¬ 
ployee who has been demoted, suspended, or dis¬ 
charged, and who claims the right to reinstatement 
to his former position, must act with reasonable 
diligence in asserting his rights and pursuing avail¬ 
able remedies.*^^ The right to reinstatement of an 
officer^ holding under civil service laws and rulesj 
may .be lost by laches'^® or by an tmreasonable de¬ 


lay in asserting such right,*^® In this connection, 
a discharged employee must show that his delay 
was reasonable and justifiable under the circum- 
stancesJ*^ An employee's continued failure to as¬ 
sert a right to a particular position may constitute 
a waiver or abandonment of the claim, *^8 and a fail¬ 
ure to protest within a particular period of time 
may constitute a waiver of the benefits and priv¬ 
ileges of a statute.*^® 

A suspended employee is, however,- under no duty 
to act until he himself is directly affected.80 The 
suit for reinstatement by a discharged employee may 
be delayed as long as he has probable cause to be¬ 
lieve that there is a reasonable possibility of amica¬ 
ble reinstatement,®^ and he need not resort to the 
courts until it appears certain that efforts, to rein¬ 
state him have been unsuccessful.®^ The petitioner 
does not-waive his rights to reinstatement if he does 
not know that he may be suspended for only a 
certain period of time and as a result brings an 
action after such period has elapsed.®® The fact 
that he accepts another position after a wrongful 
dismissal will not preclude reinstatement,®^ and, 
where an employee participates in legal proceedings 


sions, which are authorized only 
when there is lack of work, lack of 
funds, or In the interests of economy, 
and not to outright dismissals.— 
Brown v. State Personnel Board, 110 
P.2d 497, 43 Cal.App.2d 70. 

Fetitloii h^d muBLoient 
N.T.—j-Haskihs v. Wamfer, 46 N.T.S. 
2d 400. 

PetitioiL dismissed 

N.T.—^Lianzer- v. Moran, 51 N.T.S.2d 
889, 268 App.Div. .947. 

Affidavit of answer held not oonclit- 

sive 

N.T,'—^Moreland v. Areson, 22 N.T.S. 
2d 809. 

70. N.T.—^Elwood V. Department of 
Mental Hygiene, 72 N.T.S.2d 648. 
Snffiolenoy of explanation 
Where civil service employee was 
removed by head of department for 
willful disobedience of departmental 
order, ’ court will hot Interfere to 
reinstate him oh theory that his 
explanation should have satisfied 
head of department.—^MacMillan v. 
Morgenthau, 268 N.T.S. 668, 146 Misc. 
588. 

Bad faith not shown'. 

Bvidence that duties of inspectors 
were performed more cheaply by ^e 
board of examiners to whom such 
duties were transferred on inspec¬ 
tors' dis^arge by the ^ civil service 
commission, and whl<^ did not au¬ 
thorize a finding of personal or poli¬ 
tical animosity against inspectors, 
was held not to show bad faith en¬ 
titling inSpecfbrs to reinstatement.— 


Glanettino v. Civil Service Commls- , 
Sion, 1 A.2d 64, 120 N.J.Law 681; 

71. N.T.—^Blwood V. Department of 
Mental Hygiene, 72 N.T.S.2d’648. 

72. Colo.—State Civil Service Com¬ 
mission V. Colorado State Board of 
Health, 138 P.2d 984, 111 Colo. 
109. 

Compensation 

Application for certiorari to review 
portion of civil service commission 
order directing reinstatement of ap¬ 
plicant with a compensation of at 
least one thousand dollars per year, 
on , ground that applicant's salary 
prior to abolition of position had 
been three thousand dollars per an- 
nun^ and that commission could not 
fix salary at a lower sum, would be 
denied since order did not Ax salary 
or direct board to fix salary at less 
than theretofore received and until 
salary was in fact ch^ged by the 
board applicant suffered no harm.— 
McNulty V. Camden County, 17 A.2d 
86, 125 N.J.Daw 523. 

73- N.T.—Kroyer v, Conway, 51 N. 
T.S,2d 707, 268 App.Div. 861. 

74- Fla.—^Renshaw v. State ex rel. 

Hickland, 6 So.2d .700, 149 Fla. 
842. . 

75- N.Tj—^M cManaWay v,. Sisson, 170 

. . .N.T.S. 670. • - 

Pa.—Scheater v. City of Reading, 
Com.PL, 34 Berks Go. 298, reversed 
on other grounds 28 A^d 790, 346 
Pa. 27.. .. 

Baches heffi not sho'm 

<1) Generally.—Nilsson v.“- State 
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Personnel Board of California, 78 P. 
2d 467, 26 Cal.Appl2d 699. 

(2) By failure to make formal de¬ 
mand for reinstatement until nine 
months after discharge.—^Marasco v. 
Areson, 40 N.T..S.2d 29, 179 Misc. 
986. 

(8) By knowledge of transfer by 
some of suspended employees more 
than four months prior to commence¬ 
ment of proceeding.—^Bacom v. 
Heavy, 45 N.T.S.2d 85, 181 Misc. 
699. 

76. N.J.—Atlantic City v. Civil 
Service Commission of N. J., 66 A. 
2d 535, 8 N,J.Super, 57. 

77. La—State ex rel. Wlltz v. Sew¬ 
erage & Water Board of New 
Orleans, App., 145 So. 34. 

78. Fla—^Renshaw v. State ex rel. 
Hickland, 5 So.2d 700, 149 Fla 
842. 

La—State ex rel. Wiltz v. Sewerage 
& Water Board of New Orleans, 
App., 146 So. 84. 

79. Mich.—Sullivan v. Atwood, 288 
N.W. 800, 290 Mich. 664. 

80. N.T.—^Bacom v. Heavy, 46 . N. 
T.S.2d 86, 181 Misc. 699. 

81. La—State ex rel. Wlltz v. Sew¬ 
erage & Water Board of New br- 
leans, App., 145 So. 34. 

82. La-^tate ex rel, Wiltz v. Sew¬ 
erage & Water. Board of New Or¬ 
leans, supra 

83. ^T.T.—Webber v. Tunney, 59 N. 
T.S.2d 465, 186 Misc. 27Q; 

I 84. Cal.—^Kelly v. State PemrOhnel 
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to restrain his remo'val from a temporary position, f instatement in his former position after discharge 
he will not he estopped to assert his right to re- i from the temporary position.*® 

YL TITLE TO, AMD POSSESSION OF, OPPIOE . 


§ 73. In General 

The right to an* office and ita ennoluments is incor¬ 
poreal In character and enforceable by civil action. Pos¬ 
session of an office may not be held coextenslvely by two 
opposing officers or boards. 

The right to hold an office and enjoy its emolu¬ 
ments is incorporeal®^ and may be enforced by 
civil proceedings under principles discussed infra 
§ 79. Title to a public office means the right which 
claimant has to it, and proceedings to establish the 
fact that he is not entitled to possession of the 
office are an attack on his title.®^ A valid title must 
rest on a legal appointment or election.®® 

A candidate becomes entitled to an elective office 
as soon as a majority of votes are cast for him 
at a valid election®® and he duly qualifiesand in 
determining whether one is lawfully occupying 
an elective office the court will give effect to an 
election wherever this may legally be done,®i but 
not otherwise.®® It has been held that one claim¬ 


ing rights by virtue of an office 'must show that he 
is an officer be jure as well as de facto.®® 

Singleness of possession. Possession of an office 
may not be coextensively held by two opposing 
officers or boards,®^ and from the very nature of 
things the right of one must be superior to that 
of the other.®® 

§ 74. Collateral Inquiry into Right or Title 
to Office 

Ordinarily titls to office ie not open to collateral 
attack. 

Title to public office may not be attacked collater¬ 
ally,®® and this rule extends to all officers alike, 
whether executive or judiciai.®^ Ordinarily the 
question of the status of an incuml^nt of an office 
or one returned as elected can only be determined 
in a direct proceeding brought for that purpose, 
to which he is a party.®® There is authority to the 


Board of Califomia. 88 P.2d 264. 
31 Cal.App.2d 443. 

88 - N.T.—^Marasco v. Areson, 40 N. 

Y.S.2d 29. 179 Misc. 936. 

88 . Tenn.—Johnson v. White, 106 S. 

W.2d 222, 171 Tenn. 636. 

87. Wis.—State v. Markham, 162 N. 

W. 161, 160 Wis. 431. 

9^ N.Y.—^Newark Bd. of Education 
V. Civil Serv. Commission, 122 A. 
807, 99 N.Xl4aw 106, 

Appointment see supra §9 28-36. 
Tenure 

With respect to an office, “title” 
necessarily includes within its mean- 
Ixi!k this tenure of'the office,—State 
V. Blaisdell, 159 N.W. 401, 404. 34 
N.D. 321. 

88 - Ill.—^Bmery v. Hennessy, 162 N. 
B. 835, 331 m. 296: 

Elections generally see Elections 5 1 
et seq. 

80- Ohio.—State ex rel. Kopp v. 
Blackburn, 8 N.E.2a 434, 132 Ohio 
St. 421. 

81- . Ariz.—State ex rel.. Sullivan v. 
Moore, 64 P.2d 809, 49 Ariz. 61. 

82- Arlz.^—State ex rel. Sullivan v. 
Moore, suprsu 

88 - Ill.—^People ex rel. Malone v. 
Mueller, 66 N.B.2a 516, 328 lit 
App. 60S—^Burley v. Barber, 3 N.E. 
2d 089, 286 ntApp. 486. 

9^ La.—McCollister v, Police Jury 
of Sabine Parish^ App.; 197. So. 
303, foliow'ed'in Tatum v. Police 
Jury 0 f Sabine Parish, 197 So. 807, 


and rehearing denied McCollister 
V. Police Jury of Sabine Parishi 
197 So. 661. 

95- La.—^McCollister v. Police Jury 
of Sabine Parish, App., 197 So. 3.03, 
followed in Tatum v. Police. Jury 
of Sabine Parish, 197 So. 307, and 
rehearing denied McCollister v. 
Police Jury of Sabine Parish, 197 
So. 661. 

98. nt-^People ex rel. M^one v. 
Mueller, 66 K.E.2d 516, 328 BLApp. 
693. 

Iowa.— Coxpiui juris quoted iu Clark 
V. Murtagh, 264 K.W. 64, 57, 218 
Iowa 71. 

La.—State v. Taylor, 133 So. 349, 172 

■ La.’ 20—McCollister v. Police Ju¬ 
ry Of Sabine Paris^ App., 197 So. 
303, followed in Tatum v. Police 
Jury of Sabine Parish, 197 So. 307, 
and rehearing denied McCollister v. 
Police Jury of Sabine Parish, 197 
So. 661, 

Mass.—BCill V, Trustees of G^l^wobd 
Cemetery, 82 N.B.2d 288,_833 Mas& 
8 88—^Independent - ]^ogres8lve 
Party v. Secretary of Common¬ 
wealth of Massachusetts, 164 
654, 266 Mass. 18. 

Mich.—^Dick V. City of Melvlndale, 
261 N.W. 68i 271 Mich. 410.. ' - 

Minn.—State v. Magie, 236 N.'W. 526, 
188 Minn. 60,^ 84 A.L.B. 1111, - 

NJr.—State V.. McFieeley, 64 A,2d 797, 
136 N.J.Law 102. 

N.Y.—Teeple v, McKeon, 77 . JT.Y.S. 

2d 868, 278 App,Dlv. 936* 
Oia.>*-jOprpns JwAn .quoted,.iu MfH er 


V. Board of County Com'rs of 
Beaver County, 48 P.2d 784, 787. 
171 pkl. 663. 

Pa,—^Borough of Pleasant Hills v. 
Jefferson Tp., 59 A.2d 697, 359 Pa. 
609—Commonwealth .v, Snyder, 
i . 144 A. 748, 294 Pa. 665. 

Tenni.—^Ridout v; State, 30. S.W;2d 
266, 161 Tenn. 248, 71 A.L.R. 830. 
Tex.—Smith v. Horton, Civ.App., 134 
S.W.2d 320—Anderson v. State, 196 
S.W.2d 368, 149 Tex.Cr. 423. 

46.C.J. p 1006 note 90. 

Acts of de facto officer as not open 
to. collateral attack see infra 9 
146. 

87- La.-^tate ,v. Taylor, 133 So» 
349, 172 La. 20. 

Presidential electors 
il^ght to office of persons declared 
elected as presidential electors was 
not deteiminable in proceeding in 
which they were not parties.—Inde¬ 
pendent-Progressive Party v, Secrer 
tary of Commonwealth of Massachu¬ 
setts, 164 N.E. 654, 266 Mass. 18. 

98. U.S.- 7 <k>rpus Juris died in 
Phosphate Recovery Corp. . y; 
Southern Phosphate Corp., 20 F. 
Supp. 160, 168, affixed, C.C.A, 
Southern Phosphate Corporation y. 
phosphate Recovery Corporation, 
102 F.2d 791, certiorari dismissed 
69. S.Ot 1030, 807 U.S. 649, 83 L. 
Ed. 1628. . 

Md.—Corpus juris dt^ in Carey v. 
Jackson, 169 A, 922, 924/166 Md. 

Mass,—Independent. • . Progressiye 




67 C.J.S, 


OFFICERS 


§76 


effect that title to office is not open to determina¬ 
tion in an action brought by an officer as such,^^ 
as where an incumbent sues for the compensation 
of his office,^ but other authority holds that title 
may be inquired into in a proceeding wherein the 
alleged officer is suing in his own right as an offi¬ 
cer,^ although not in a collateral way between third 
persons.^ It has also been held that the title of 
plaintiff to an office may be attacked in collateral 
proceedings by defendant to avoid conflicting judg¬ 
ments,^ and that title to office may be inquired into 
in a taxpayer's action to restrain waste of public 
funds, where there are no extraneous or disputed 
facts and the question depends wholly on the con¬ 
struction of a statute and the examination of indis¬ 
putable records.® 

§ 75. Evidence of Title or Right 

A certificate of election or commission of appoint¬ 
ment constitutes prima facie evidence of title to an office. 

. A . certificate of election or a commission of ap¬ 
pointment to an office is the highest and best evi¬ 
dence of title to the office, and the holder thereof 

Party v. Secretary of Common¬ 
wealth of Massachusetts, IS 4 N.K 
654, 266 Mass. 18. 

Okl.~->Corpiui Jnris quoted iu Miller 
v. Board of County Corners of 
Beaver County, 43 P.2d 734, 737, 

171 Okl. 653. ♦ 

Tenn.—Corpus Svaim dted lu Clay v. 

Buchanan, 36 S.W.2d 91, 92, 162 
Tenn. 204. 

4$ C.J. p 1006 note 91. 

99. Mich.—Dick v. City of Melvin- 
dale, 261 N.W. 68, 271 Mich, 419. 

1. Mich'—Dick V. City of Melvin- 
dale, supra—North v. City of Bat¬ 
tle Creels 152 N.W. 194, 185 Mich. 

. 692. 

N.J.—^Poliak V. Borougrh of Walllngr- 
ton, 37 A.2d 424, 22 N.J.Misc. 239 
—^Hopkins v. City of Passaic, i63 
a: 23*8, 10 N.J.Misc. 1261. 

а. Ill.—People ex rel, Malone v. 

Mueller, 66 N.E,2d 516, 328 Ill. 

App. 593. 

Ohio.—^Morrow v. City, of Cleveland, 

56 N.B.2d 333, 73 O^o App, 460. 

^ Ohio.—^Morrow v. City, of Cleve¬ 
land, supra. 

4 . Ga.—McCants v. Layfleld, 99 S.12. 

877, 149 Ga. 231. 

46 C.J. p 1006 note 92. 

5. N.T.—Whitney v. Patrick, 120 N. 

T.S. 550, 64 Misc. 191, affirmed 120 
N.T.S. 1161,, 134. App.Diy. 988. 

б. Bla—State ex rel. Davis v. Col¬ 
lins, 134 So. 595, . 101 Fla 371. 

lA.—^Blessinsr v. Levy, 39 So.2d 84, 

214 Da, 856. 

.Mas8.-‘^-^ardwell v. Deg^rat, 197 N. 

SL 164, 291 Mass. 426. 


is regarded as prima facie entitled to the office.® 
A claimant, however, may allege and produce what 
is equivalent, if not superior, to a commission, 
namely, a definite judgment of a competent court 
decreeing him entitled to the office,^ and independ¬ 
ently of such a case, he may hold and rely on an 
official return duly published by the proper officer 
as the result of the election at which he was a can¬ 
didate.® A certificate® or a commission,^® however, 
is merely prima facie evidence of title to, the office,, 
and is not conclusive. 

§ 76. Injunction to Restrain Occupancy or 
Exercise of Office, or Interference 
Therewith 

As a general rule Injunction will not lie to test title 
to public office or to prevent a person from exercising 
its functions pending proceedings to determine his right 
to the office. 

As a general rule injunction is not a proper rem¬ 
edy to try title to public office,ii and an injunction 
will not be granted to prevent a person from ex¬ 
ercising a public office , pending proceedings to de¬ 
termine his right thereto.^® The rule is applied as 

Commonwealth, by Meredith, 122 
S.W.2d 166, 275 Ky. 486. 

La.—State ex rel. Ferry v. Buchler, 
117 So. 814, 166 La. 743—Reynaud 
V. Songy, 124 So. 684, 14 La.App. 
318. 

Minn.—^Ryan v. Hennepin County, 29 
N.W.2d 386, 224 Minn. 444—Doyle 
V. Ries, 286 N.W. 480, 205 Minn. 
82. 

Mo.—Fly V. Jackson, 45 S.W.2d 919, 
226 Mo.App. 203. 

N.C.—^Freeman v. Board of Comers 
of Madison County, 7 S.E.2d 354, 
217 N.C. 209. 

N.D.—State v. McFarland, 223 N.W. 
931, 57 N.D, 708. 

Ohio.—^Morrow v. City of Cleveland, 
56 N.B.2d 333, -73 Ohio App. 460 
—Babbitt v. Shade, 19 N.E.2d 778, 
60 Ohio .App. 100. 

Pa.—Graf v.; School Dist. of Robe¬ 
son Tp., Com.Pl., 37 Berks Co.D.J. 
69. 

Ancillary aid 

Title or right to an office may not 
be tested by process of injunction, 
since that remedy is an ancillary 
aid to action at law in lieu of quo 
warranto.—^Broyles v- Common¬ 

wealth, 219 S.W.2d 62, 309 Ky. 887. 
xrse of xnandamna 

Equity will not disturb one In pos¬ 
session of office, where title, would 
warrant mandamus to secure posses¬ 
sion.—State V. McFSrlan4, 223 N.W. 
931, 57 N.D. 703. 

IS. u.S.—Ck>rpn8 groxis cited In 
. Sadler v. Jester, D.CTex., 4$ 1^. 

Supp. 737, 740. . : - 

Cal.— Corpus* Jtirls eited in ShSrpe'Vi 


Miss.—Coigns Juris oited In Tates 

V. Summers, 170 So. 827, 830, 177 
Miss. 252. 

Pa.—^Bowers v. Reitz. 172 A. 707, 
816 Pa 310. 

Ya.—^De Shazo v. Davis, 162 S.E. 320, 

, 157 Va 617, 81 A.L.R. 614. 

46 C.J. P 1007 note 94. 

7. La—State v. Miltenberger, 38 
LaAna 263. 

i La—State v. Miltenberger, su¬ 
pra 

Mich.—rMlner v. Beunnann, 131 N. 

W. 388,. 166 Mich. 672. 

9 . Ky.—^Hermann v. Lampe, 194 S. 
W. 122, 175 Ky. 109. 

46 C.J. P 1007 note 97. 

10. Ga—^Alexander v. Ryan, 43 S. 
E.2d 654, 202 Ga 578. 

46 C.J. p 1007 note 98. . 

IL U.S.—Sadler v. Jester, D.C.Tex., 
46 P,Supp.-737, 740. 

Fla—Atlantic Land & Iniprovement 
Co.. V, Peace Creek Drainage DisL, 
186 . So.. 618, 135 Fla 694—Mc- 
Sween V. State Live Stock Sani¬ 
tary Board of Florida 122 So. 239, 
97 Fla 749, 760, 65 A.L.R. 608. 
Ga—Martin v. Rowland, 170 S.E. 

236, 177 Ga 363—Sweat v. Barn- 
JWll,'. 163 SJ3. 364, 170 Ga 546— 
Moore v. Dug^, .143 S.E. 59L 166 
Ga 493. 

Ill.—Zelgler’ v; Heyl, -79 N.B.2a 313, 
334 IlLApp. 299. 

Ind.—State ex rel. Nicely v, Wildey, 
197 N.B, 848, 209 Ind. 10.* 

Ky.—Saylor v. 'Rock Castle County 
Board of EdUddtion, 149 S.W.2d 
.770, 236 Ky. eS^Rlchardson v. 
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well where the petition is made by the attorney of direct proceedings to try title,^6 on the theory that 

the state^^ as where the application is made by a injunctive relief is the quickest and most effective 

private citizen.i4 The rule has been held to apply that can be afforded.^^ Further, it has been held 

even though the attorney general may have refused that, in exceptional cases, the court in its discretion 

to sanction quo warranto^ where plaintiff had failed may enjoin one of two persons claiming an office 

to avail himself of the sanction of a predecessor.^® from exercising the functions thereof pending trial 

On the other hand, an injunction wiU be granted of action to try the title of the other person to 
at the instance of an incumbent of office to restrain the office under a general statute authorizing an 

a claimant for the office from interfering therewith injunction during the continuance of a proceeding.!® 


until he has established his claim 

City of Los Angreles, App., 29 P. 
2d 797, 798, 1?6 Cal.App. .782. 

—Corpus Juris quoted in Sutton 
V. Adams, 178 S.B. 865, 871, 180 
Ga. 48. ■ 

Ill.—Zelgrler v. Heyl, 79 N.B.2d 313, 
334 IlLApp. 299. 

Ind.^State ex rel. Nicely v. Wildey, 
197 N.B. 848, 209 Ind. 10—State 
ex rel. McGovren v. Gllkison, 196 
N.B. 231, 208 Ind. 416. 

Ky.—Simpson v. Hughes, 187 S.W. 

2d 440, 299 Ky. 768. 

La.— Corpus Juris cited in Walms- 
ley V. O'Hara, 161 So. 687, 690, 

■ 182 La. 213—Beynaud v. Sonsry» 

' 124 Bo. .684, 14 La.App. 318. 
Mich.—Todd v. Hull. 286 N.W. 46, 
288 Mich. 521. 

Miss.—Corpus juris quoted in Yates 
. V. Summers, 170 So. 827, 830. 177 
Miss. 262. 

Mo.—Corpus Juris quoted in Fly v. 
Jackson, 45 S.W.2d 919, 923, 226 
Mo.App. .203. 

NJBL—Wheeler v. Grimes, 13 A,2d 
473, 91 N.H. 49. 

N.Y.—Berry v. Cain, 282 N.T.S. 482, 
246 AppJDiv. 536. 

Or.— Corpus Juris cited in Moulton 

V, Logan, 72 P.2d 64, 66, 167 Or. 
406. 

Tenn.—^Jeffers v. Botts, 222 S.W.2d 
17—McMillan v. Shipp, 174 S.W.2d 
469, 180 Tenn. 290—^Hag^ v. Hen* 
ry, 76 S.W.2d 994, 168 Tenn. 223— 
State v. Hardin, 43 S.W.2d 924, 
163 Tenn. 471—^Marshall v. Burke, 
11 S.W.2d 688, 168 Tenn. 133. 

Tex.—Kunschik v. Nichols, 137 S. 

W. 2d 1000, 135 Tex. 1—Leslie v. 
Griffin, Civ.App.. 23 S.W.2d 635, 
reversed on other grounds,. Com. 
App., 26 S.W.2d 820—^Dobkins v. 
Beece, CivA.pp., 17 S.W.2d 81, er¬ 
ror refused. 

46 C.J. P 1007 note 99. 

Election contest 

Where questions of fact were pre¬ 
sented which required taking of 
proof to determine irregularities in 
holding of an election, a court of 
chancery wds without jurisdiction to 
enjoin from office the holder of a 
valid certificate of election signed by 
two of the election commissioners, 
since this constituted an election 
contest.—Churchwell v. White, 106 
S.W.2d 226i 171 Tenn. 543; 


to the office in i The incumbent 
Holdover 

(1) . Acting mayor, serving as 
holdover, was not entitled to enjoin 
Interference with office by qualified 
candidate with certificate of elec- 
tlon.—Hay v. White, 169 N.B. 332. 
201 Ind. 425. 

(2) One declared elected to office 
and receiving certificate of election 
and qualifying will not be restrained 
from entering on discharge of duties 
at suit of incumbent holding the of¬ 
fice for a fixed term and until his 
successor is elected and qualifies.— 
State V. McFarland, 223 N.W. 931, 67 
N.D. 708; 

(3) On the other hand, where 
plaintiffs* petition showed that hold¬ 
over city officers had refused to turn 
oyer city books, records, and proper¬ 
ty to plaintiffs, asserting right to 
offices involved, on ground that elec¬ 
tion relied On by plaintiffs was ille¬ 
gal, injunction restraining hold-over 
officers from Interfering with plain¬ 
tiffs and directing defendants and 
bank to turn over city books, rec¬ 
ords, and property to plaintiffs was 
held error.—State ex rel. McGovren 
v. Gilkison, 196 N.B. 231, 208 Indv 
416, 

13. Ga.-^-Corpus Juris quoted in. 
Sutton V. Adams, 178 S.B. 366, 871, 
180 Ga. 48. 

Miss.— Ciorpus Juris quoted in Yates 
V. Summers, 170 So. 827, 830, 177 
Miss. 252. 

N.B.—State v. McFarland, 223 N.W. 

936, 67 N,D. 720. 

46 C.J. P 1008 note 1. 

14. Ga.— Corpus Juris quoted . in 
Sutton V. Adams, 178 SJB2. 365, 
371, 180 Ga, 48. 

Miss.— Ck>rpus Juris quoted in Yates 
V. Summers, 170 So. 827, 880, 177 
, Miss. 252. 

Wash.—^Manlove v. Johnson, 88 P.2d 
. 397, 198 Wash. 280. 

46 C.J. P 1008 note 2. 

15. Mo.^—^Fly V. Jackson, 45 S.W.2d 
919; 226 Me.App. 203. . 

16. U.S.—Sadler v. Jester, D.C.Tex., 
46 F.Supp. 737. 

Ga.—Allen v. Wise, 60 S^.B.2d 69, 204 
Ga. 4X6—Cummings v. Robinson, 
21 S.E.2d: 6.27; 194 Ga. 336^Pat- 
ten V. Millen 8 S.B.2d 776, 190 Ga. 
. 105-w-CorpuS' Juris quoted in Sut- 

310. 


of an oflSce, in order to obtain re¬ 
ton V. Adams, 178 S.E. 366, 371, Ig 
Ga. 48. 

Ky.—^Board of Education of Boyle 
County V. McChesney, Z2f S.W‘.2d 
26, 236 Ky. 692. 

La.—Slater v. Blaize, 14 So.2d 872, 
204 L€L 21—Alleman y. Dufresne, 
App., 17 So.2d 70—McCollister v. 
Police Jury of Sabine Parish, App., 
197 So. 308, followed In Tatum 
Police Jury of Sabine Parish, 197 
SO. 307, rehearing denied McCol¬ 
lister V. Police jury of Sabine 
Parish, 197 So. 661. 

Miss.—Corpus quoted in Yates 

V. Summers, 170 So, ,827, 880, 177 
Miss. 252. 

Mo.—Gray v. School Dist. No. 78 of 
Clay County, 28 S.W.2d 683, 224 
Mo.App. 905. 

Ohio.—Babbitt v. Shade, 19 N.B.2d 
778, 60 Ohio App. 100. 

Okl.—^Wentz v. Thomas, 15 P.2d 66, 
169 Okl. 124. 

Tenn,—^Marshall v. Burke, 11 S.W.2d 
688, 158 Tenn. 133. 

W.Va.—Hall v.. Stepp, 143 . S.B. 163, 

. 106 W.Va. 487., . .. 

46 C-J. P 1008 note 3. 

Restraining predecessor 
. Plaintiff, having established in 
summary action his right to office, 
was entitled to injunction forbidding, 
his predecessor in office from per¬ 
forming functions of the office or 
interfering With exercise of such 
functions by plaintiff.—^Blessing v. 
Levy, 39 So.2d 84', iU La. 856. 
I^tumed so>ldier 

Under constitutional provision 
that any person holding .‘‘office of 
trust pr profit under the " United 
States, or any of them** shall be in¬ 
eligible to hold office under consti¬ 
tution or laws made pursuant there¬ 
to, commonwealth's attorney, called 
into active service as member of 
officers* reserve corps and serving 
his- couptry temporarily under an 
emergency, had right to resume 
functions of his office after his serv¬ 
ice, and,.he could therefore enjoin 
state election hoard from issuing 
certificate of-- election to -another.— 
Caudel v. ITewitt,^ 178 S.W.2d 22, 296 
Ky, 848.’ ; ' 

17. Ga.—Cummings v. Robinson, 21 
S.B.2d 627, 194 Ga. 336. 

IS. N.Y.—People v. Zeeh, 148-. nIt. 
S. Ill, 86 Mlsc. 16L,.: . ; 
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lief against interference therewith by a .claimant, making a prima facie case may secure injunctive 

must show that he has possession of,^^ and the relief to protect him in the exercise of the duties 

prima facie right to occupy, ^0 the office, or must of his office as against his predecessor.^® It has 

show prima facie that there is no other person au- also been held that an officer may by injunction pre- 

thorized by law to hold the office,and that the vent unauthorized persons from acting as his depu- 
acts he seeks to restrain do in fact constitute an ties.26 
interference with the functions of his office .22 

. . Preservation of rights, A defendant in obeying 

contemplation an incumbent of injunction against interference with the occu- 
the office secure an injunction to ex- pancy of an office by the incumbent loses none of his 

dude another,23 although, in the case of a va- rights.37 
cancy on a board, injunctive relief has been held 

available to other members of the board seeking to In the case of an employee, as distinguished from 
prevent intrusion of one claiming the right to oc- an officer, injunction has 1^en held a proper remedy 
cupy the vacant office,^^ and there is also authority to prevent his performing the duties of a position 
to the effect that one newly elected to office and to which he is not entitled hut it has also beeii 

1 . 9 . La.—Heynaud v. Songy> 124 So. i as peace, officers on grround that t bers of the old boards and offices 


634. 14 La.App. 318. 

Hiss.—Oorpus Jnxls q.aoted in Yates 
. V. Summers. 170 So. 827, 830, 177 
Hiss. 252, 

Okl.—^Moore v. Thayer, 29 P.2d 106, 
167 Okl. 292. 

46 C,J. P 1009 note 6. 

Burden of proof 

Where both plaintiff and defend¬ 
ant claimed title to school board of- 
Uce €Uid plaintiff, asserting that he 
^as in possession of office, sought 
fo enjoin defendant from interfer¬ 
ing with plaintiff’s exercise thereof, 
plaintiff had burden of proving pos¬ 
session, interference by defendant, 
4 tnd a valid title, and defendant, on 
his reednvention^ demand, had bur¬ 
den to prove possession and that he 
was legal appointee of governor.— 
Alleman v. Dufresne, La., 17 So.2d 
70. 

20 . Miss.—Corpxu Juris dTioted in 
Yates V. Summers, 170 So. .827, 
830, 177 Miss. 252. 

1Nr.D.—State v. McFarland, 223 N.W. 

931, 57 N.D. 708. 

46 C-J. P 1009 note 6. 

:Birect of adjudication 

Where title to office of member 
. of school board was clearly in issue 
.in proceedings on defendant’s recon- 
'Ventional demand to enjoin plaintiff 
from interfering with defendant’s 
, exercise of office, an adjudication for 
plaintiff would settle dispute but 
‘ would not ipso facto oust defend- 
: ant from office which is function of 
: a quo warranto proceeding.—Alle- 
: man v. Bufresne, La., 17 So.2d 70. 

1 21- Ala.—Casey v. Bryce, 55 So. 
810, 173 Ala. 129. 

: Miss.—Corpus Jnris quoted in Yates 
V. Summers, 170 So. 827. 830, . 177 
Miss. 252. 

22 . Ky.—^Middleton v. Denhardt, 87 
S.W.2d 189, 261 Ky. 134. 

K Chiardsmen as not interfering with 
Sheriff 

Sheriff, was held not entitled to en- 
^ join natj.gLqal guardsmen from acting 


proper exercise of duties of sheriff’s 
office was thereby interfered with, 
even If executive orders of governor 
by. which guardsmen were placed on 
active duty were invalid, since sher¬ 
iff has no monopoly on right to keep 
peace or to act as peace officer.— 
Middleton v. Z>enhardt, supra. • 

23. La.—Walmsley v. O’Hara, 161 

So. 687, 182 La. 213. 

Broteotion Umited to inomnbeni 

Fquity will grant injunction to 
protect proprietary interest in pub¬ 
lic office only to incumbent on proof 
of continuing prima facie right to 
occupy office.—^Doughty v. Bryant, 
145 So. 420, 226 Ala 23. 

. Bonner alderman could not have 
injunctive relief against successful 
rival candidate at election, notwith¬ 
standing latter’s failure to designate 
committee to receive campaign con¬ 
tributions or file statement thereof. 
—^Doughty V. Bryant, supra 
BaOk of interest 

In suit by district attorney and 
sheriff to restrain district judge 
from performing the duties of his 
office where it was alleged that no 
other,person than defendant claimed 
the office to which defendant had 
been appointed by the governor, 
plaintiffs neither officially nor as 
taxpayers had any interest in ques¬ 
tioning the right of defendant to the 
office to which he had been appoint¬ 
ed.—State ex rel. Livaudais v. Him- 
el, 9 So.2d 509, 201 La 168. 

Volunteer 

N.M.—Tadlock v. Smith, 31 P,2d 708, 

38 N.M. 288. 

Different offices 

Where members of boards claimed 
that a statute abolishing such 
boards and creating new boards with 
new members was Invalid, and where 
such statute was regarded as pre¬ 
sumptively constitutional and valid, 
the persons appointed under the 
statute to the new boards and offices 
could not be enjoined by the mem- 
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from taking office pending a final 
determination of the validity of the 
statute, since the appointees to the 
new boards were not claiming the 
same offices as the members of the 
old and abolished boards,, but were 
claiming different offices under dif- 
j ferent laws, to which offices they 
were presumptively entitled, and for 
I this reason injunction would not lie 
at the instance of the members of 
the old boards to exclude them from 
I such new and different office.— 

I Walmsley v. O’Hara, 161 So. 587, 
182 La. 213. 

24. Ga—Cummings v. Robinson, 21 
S.H.2d 627, 194 Ga. 336. 

26. Pa—Bowers v. Reitz^ 172 A. 
707, 316 Pa 310. 

26. Ky.—^Milliken v. Harrod, 122 S. 
W.2d 148, 276 Ky. 597. 

A constable could in his official ca- 
I pacity maintain suit to enjoin per¬ 
sons who were acting as county 
patrolmen and deputy constables 
from purporting to act as deputies. 
—^Milliken v. BCarrod,. supra 

27- Cal.—Scott V. Sheehan, 79 P. 
353, 145 Cal. 691. 

Okl.—Allison V. Massey, 235 P. 192, 
108 Okl. 140. 

46 C.J. p 1009 note 8. 

Ifo waiver 

Newly elected member of board of 
supervisors did not waive claim to 
office, as against incumbent holding 
over on ground that newly elected 
member was ineligible, by accepting 
appointment from governor after in¬ 
junctive writ had been served.— 
Yates V. Summers, 170 So. 827, 177 
•Miss. 252. 

28. N.C.—Surry County v. Sparger, 
157 S.B. 27, 200 N.C. 400. 

Ifcoad superinteiideiit of county 
held not officer, but agent, of high¬ 
way conxmission; hence, injunc¬ 
tion, not quo warranto, was proper 
remedy to restrain road superintend¬ 
ent from exercising duties of em- 
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held that the technical definition of ^'public officer*’ 
is not controlling in such cases and that equity may 
refuse to interfere to prevent a public employee 
from performing the duties of his employment.29 

§ 77. Proceedings for Recovery of Books, Pa¬ 
pers, and Other Appurtenances of Of¬ 
fice 

a. In general 

b. Statutory proceedings 

a. In General 

The duty of an officer to turn over the books, papers, 
and other appurtenances of office to his successor may 
be enforced by appropriate proceedings. 

It is the duty of an outgoing officer to surrender 
to the proper governmental officer or agent the 
records and other paraphernalia of the office.^® The 
duty of a public officer to turn over to his succes¬ 
sor the papers and other paraphernalia of his office 
may be enforced by mandamus, as discussed in Man¬ 
damus § 202, or replevin may lie,2i or the recovery 
of books, papers, and other appurtenances of of¬ 
fice may be secured through statutory proceedings, 
considered infra subdivision b of this section, or, 
under some statutes, one refusing to turn over 
books and appurtenances of public office to his suc¬ 


cessor may be subject to criminal prosecution, as 
discussed infra § 82. 

b. Statutory Proceedings 

(1) In general 

(2) Imprisonment 

(1) In General 

statutory proceedings for the recbvery of the papers 
and paraphernalia of office are summary and cumulative 
In character. 

Statutory proceedings to compel the delivery of 
books, papers, and other appurtenances of an office 
to the person entitled thereto ordinarily are sum¬ 
mary in their nature,^^ cumulative and not exclu¬ 
sive,^3 and do not contemplate a trial of the title 
to the office and where there is a real question 
as to the title of claimant he must establish it in a 
proper proceeding.35 A formal judgment in an 
action to test title to the office is not a condition pre- 
cedent,33 and, although the burden rests on petition¬ 
er to present prima facie proof of his right to the 
office and papers,3^ ordinarily it is only necessary 
that plaintiff shall show a prima facie title,33 
free from reasonable doubt.33 

The abstract right to the office may not be tried, 
and the court can determine only the right to the 
present possession of the office.'^l However, while 


ployment.—Surry County v. Sparsrer, 
supra, 

29. Cal.—Sharpe v. City of Los An- 

sreles, 29 P.2d 797, 136 Cal.App. 

732. 

“SO. Mo.—^Kirkwood v. Allen, 120 S. 

W. 641, 188 MO.APP. 478. 

S.C.—^Burnett v. Ltangston, 162 S.1!. 

72. 164 S.a 99. 

Statute construed 

(1) Statute reguiring’ a public offi¬ 
cer to deliver to his successor all 
property and things received from 
his predecessor and required by law 
to be kept in his office is designed 
to cover all property, papers, rec¬ 
ords, and the like specifically re¬ 
quired to be filed, deposited, or kept 
by statute or by some rule enacted 
under a valid rule-making poYrer ,— 
international Union, United Automo¬ 
bile, Aircraft and Agricultural Im¬ 
plement Workers v. Gooding, 29 N. 
W.2d 730, 251 Wls, 362. 

(2) The statute requiring a public 
officer to keep and to deliver to his 
successor all papers, records, and 
things in his lawful possession, as 
such officer, was intended to adopt 
policy and use substantially phras¬ 
es of numerous statutes supersede 
by such statute, referring to duty 
of public officer of holding and deliv¬ 
ering property in his possession **as 
Such' office,** or ‘Uppertainlhg to his 


office,** or ^belonging to his office,** 
and is not restricted to situations 
in which property, papers, etc., to 
which officer is entitled are out of 
his possession.—^International Union, 
United Automobile, .Aircraft and 
Agricultural Implement Workers v. 
Gooding, supra. 

31- Mo.—Kirkwood y. AUen, 120 S. 
W. 641, 138 Mo.App. 478. 

32. S.C.—^Darling v. Brunson, 77 S. 
E. 860, 94 S.C. 207. 

46 aj. P 1009 note 15. 

33. Ala.—^Thompson v. Holt, 52 Ala. 
491, 

46 C.J. P 1009 note 16. 

34. N.T.—Harris v. Wells, 286 K.T. 
S. 9, 158 Misc. 87. 

S.C,—^Bruner v. Smith, 198 S.B, 184, 
188 S.a 75. 

46 C.J. p 1009 note 17. : . 

Motion permitted by statute 
Proceeding under statute penhlt' 
ting application by public officer to 
supreme court for order requiring 
delivery to him of all books and pa^ 
pers of office, is not proceeding tq test 
title to office, hut motion permitted 
by statute.—Clancy v. Sloan, 7 
2d 24, 273 N.Y. 152. 

Questions odT law 

While it is not a proceeding to try 
title to office, nevertheless if the 
‘facts are not In dispute, bn* applica¬ 
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tion to compel defendant to turn 
over to “Plaintiff books and papers 
appertaining to. office, questions of 
law may be determined as in ac¬ 
tion of quo warranto.—^Becraft v. 
Strobei, 287 K.T.S. 22, 168 Misa 844, 
affirmed 290 N.T.S. 666, 248 APp.Div. 
810, affirmed 10 N.B.2d 660, 274 17. 
T. 677. 

36. N.T.—In re Welch, ^ 14... Barh 
396, 7 How.Pr. 173. 

46 C.J. p 1009 note 18. 

38. S.C.—^Ex parte Whipper, 10 S. 
B. 679, 32 S.C. 6. 

46 C.J. p 1009 note 19. 

37. N.Y.—Becraft v. Strdbel, 287 N. 
Y.S. 22, 158 Misc. 844, affirmed 290 
.N.Y.S. 556, 248 App.Div. 810, af¬ 
firmed 10 N.E.2d 660, 274 N.Y. 
577. 

Prima fade proof held shown 
N.Y.—In re Kllburh, 284 H.Y.S. 748, 
157 Misc. 761. 

33. N.Y.—In re Bradley. 36 NB. 

698, 141 N.Y. 527. ' = 

46 C.J. P 1009 note 20. 

39. N.Y.^Harris v. Wslls; 286 N- 
Y.S. 9, 1S8 Misc. 87. 

46 C.J. P 1009 note 21. 

40. N.Y.—In re Bradley, 36, N.B. 
698, 141 N.Y. 627. 

46 C.J. P 1010 note 22. 

41. :N.Y.—^In re 'Whiting, 2 Barb.. 

613, 1 Bdm.Sel.Cas. 498. . • 
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the court will not try title to the office, it will go 
into the proceedings involving applicant’s right 
to the office sufficiently to determine whether or 
not he has a right to the immediate possession of 
the books,and, where an issue of fact is raised 
as to defendant’s possession of the books, the court 
will hear evidence to determine that issue.43 More¬ 
over, where by his return respondent raises the is¬ 
sue of title in a summary proceeding, and where pe¬ 
titioner expresses a willingness for the court to 
pass on the question, and where it appears that the 
issue of title to office will arise sooner or later, 
the court may depart from its usual practice and 
try the question of title.44 

Where the term of the petitioner will expire be¬ 
fore the petition can be heard, relief will not be 

granted.45 

Validity of statutes. A statute providing such 
action may make the judge the sole trier of the 
facts without violating a constitutional guaranty 
that the trial by jury shall remain inviolate.46 It 
has been held, however, that a provision empower¬ 
ing a single judge of the supreme court to issue a 
warrant for the seizure of records, if outgoing offi¬ 
cers refuse to surrender them, is invalid.47 

Mode of procedure. Statutory proceedings for 
the recovery of office appurtenances are not to be 
conducted as ordinary suits between private individ- 
uals48 and are not governed by the same restricted 
rules of pleading^® 

(2) Imprisonment 

Statutes providing that an officer failing to turn over 
the papers and paraphernalia of his office to his succes¬ 
sor may be imprisoned until delivery is made should re¬ 
ceive a strict construction. 


§ 78 

Statutes providing that a person withholding the 
books and papers of an office may be committed 
to jail until delivery is made should be strictly and 
literally construed.50 Where the jurisdiction is 
confined to committing the accused person to prison, 
on his failure to file an affidavit showing the sur¬ 
render of the books and papers, until he shall de* 
liver them up, the court has no authority to im¬ 
prison an officer until he pays a sum of money in ad¬ 
dition to turning over the books of his office to his 
successor.®! An order directing the commitment 
of a person for failing to surrender the books and 
papers of an office is defective if it fails definitely 
to describe the books and papers to be delivered.®^ 

§ 78. Possession of Office pending Contest 

Ordinarily, where there are two or more claimants 
to office, the one with prima facie title by reason of a 
commission or a certificate of election has the right to 
possession pending a contest. 

In the absence of a statutory provision to the 
contrary, where there are two claimants to an 
office, the one who has prima facie title to it by rea¬ 
son of a commission or certificate of election has 
the right to possession of it pending a contest,®® 
except as against a de facto officer in possession un¬ 
der color of authority,®^ although it has been held 
that an incumbent retaining possession of office 
but without other color of title is not a de facto 
officer against one who holds a certificate of elec¬ 
tion,®® even though the incumbent has instituted, 
or is a party to, contest proceedings.®® On an or¬ 
der citing defendants to show cause why they should 
hot be restrained from exercising the duties of the 
office pending a determination of ^eir right to hold 
it, a mandatory order that plaintiffis shall be recog¬ 
nized as officers by defendants and other persons 


4a. N.Y.—^matter of Bosraskie, 109 
N.T.S. 698, 68 Misc. 248—In re 
WWtingr, 2 Barb. 613, 1 Bdm.8el. 
Cas. 498.. 

43. N.Y.—Matter of Gill, 88 K.Y.S. 
486, 96 APP-Div. 174. 

44. S.C.—^Bruner v. Smith, 198 S.B. 
- 184, 188 S.C. 76. 

45. Ala.—Beebe v. Robinson, 64 Ala. 
171. 

46 C.J. p 1010 note 28: 

46. Ala.<~Chambers v. Stringer, 62 

Ala. 696. . , 

4ff. Ky.—^Hermann v. Lampe, 194 S. 

W. 122, 176 Ky. 109. 

46 C-T. p 1010 note 27. 

4& Ala.—^Thompson v. Holt, 62 Ala. 

491. • : 

46. Ala.—Chambers v. Stringer, 62 
Ala. 696. 

46 OJv p 1010 note 30. 


SO. N.Y.-—People v. Van Bergen, 81 
N.Y.S. 274, 4.0 Misc. 139. 

46 C.J. P 1010 note 32. 

Refusal to tum over boolcs and ap¬ 
purtenances of office as - criminal 
offense see infra § 82. 

61. Wis.—State V. Morgan, 110 N. 
W. 246, 130 Wis. 293. * 

63. N.Y.—People v. Van Bergen, 81 
N'.Y.S. 274, 40 Misc. 139-—Hevlin’s 
Case, 6 Abb.Pr. 281. 

6a Ind.—State ex rel. Nicely v. 

WUdey, 197 N.B. 844, 209 Ind. 1. 
Ohio.—State v. Babst 128 N.B. 14;o. 
101 Ohio St 276: 

Okl.—^Robertson v. Brewer, 166 P. 

2d 804, 196 Old.. 222. 
Tenn.-^hurchwell v. White, 106 S. 
W.2d 225, 171 Tenn. 648—Hagan v. 
H&xaey, 76 S*W;2d 994, 168 Tenn. 
223. 

46 G.J. P 1010 note 36. 

M3 


3>Tily indaoted candidate 
A candidate who, on face of re¬ 
turns, receives majority of votes 
cast in election and to whom an elec¬ 
tion certificate is issued by election 
commission, and who is duly induct¬ 
ed into cmd occupying office to which 
elected, is entitled to perform func¬ 
tions thereof pending determination 
of election contest.—^McMillaxi v. 
Shipp, 174 S.W.2d 469, 180 Tenn. 
290. 

54. Mlchl-^Blain v. Judge Chippewa 
Clr. Ct, 108 K.W. 440,! 146 Mich. 
69. 

46 C.J. P 1010 note 37.. 

56. Wla—^Bkem v. McGovern, 142 
N.W. 596, 164 Wis. 167, 46 
. N.S., 796. 

46 C.J. P 1010 note 38. . 

56. Wla—^Bkem y. McOcryepn, ' su¬ 
pra. 

46 CJ.P 1010 note 39. 
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interested during the pendency of the action is er¬ 
roneous,® ^ 

Pending appeal. Under a statute providing that, 
in every case of a pending contested election, the 
person holding the certificate of election may give 
•bond, qualify, and take the ofiice, and exercise the 
duties thereof until the contest shall be decided, the 
right of such certificate holder to the office termi¬ 
nates with the entry of a final judgment against him 
in the trial court.®® 

§ 79. Actions and Other Proceedings for Re¬ 
covery of Office 

a. In general 

b. Special statutory proceedings 

c. Waiver and estoppel 

d. Pleading 

e. Evidence • 

f. Judgment 

g. Review 

a. In Gkneial 

As a general rule a court of equity has no Juriadic- 
tlon to try title to a public, office. 

Inasmuch as quo warranto or proceedings in the 
nature of quo warranto afford an adequate and ex¬ 
clusive remedy to try title to public office, as dis¬ 
cussed in the C.J.S. title Quo Warranto § 4, also 
51 CJ. p 313 note 72, as a general rule, in the ab¬ 
sence of a constitutional or statutory provision to 
the contrary, a court of equity has no jurisdiction 
to try title to a public office,®® and there is no con¬ 
current remedy in equity when.quo warranto is 


available,®® although it has been held that the ques¬ 
tion of jurisdiction may be waived,®^ or that equity 
may act where a property right is involved®^ or 
where the question of title to office is purely inci¬ 
dental to jurisdiction existing for other purposes.®®’- 
Ordinarily jurisdiction to try title to office belongs 
exclusively to the courts of law, and is exercised 
either by certiorari, error, or appeal,, or by manda¬ 
mus, prohibition, quo warranto, or information in 
the nature of a writ of quo warranto, according to 
the circumstanced of the case, and the mode of pro¬ 
cedure established by the common law or by stat¬ 
ute.®^ Title to a public office may not be tried by 
a feigned issue or by an amicable action between 
individuals,®® or by a motion,®® or by a petition to 
the court to place a. commission on record,®^ or in 
an action of replevin,®® or, as discussed supra § 77, 
by summary proceedings to obtain possession of the 
books and papers of the office. It has, however, 
been held that* aji ordinary suit brought by the 
person entitled to an office against the person who 
has deprived him of it is an appropriate proceeding 
to recover an office,®® and that one deeming himself 
entitled to an elective office may bring a civil suit to 
recover the office and its emoluments.*^® There is 
authority to the effect that a contest as to the 
right and title to, an office involves a civil right 
to be decided, on facts and issues, and does not 
call forth the exercise of the extraordinary remedial 
writs.*^^ 

A suit for salary is not a proper proceeding in 
which to determine the title to a public office or 
position.*^® 


67. S.D.—Schmalz^ v. Scully, 207 N. 
W. 221, 49 S.D. 424'. 

58. Mo.—State v. Woodson, 81 S. 

W. 106, 128 Mo. 497. 

46 C.J. P 1011 note 41. 

58. Iowa.—Corpus ;mri8 qiaoted in 
Walling V. Iowa Mut. Liability 
Ins. Co., 292 N.W. 157, 161, 228 
Iowa 603. 

Ky.—^Richardson v. Commonwealth, 
by Meredith, 122 S.W.2d 166, 276 
Ky. 486. 

Md.—Jackson v.. Cosby, 22 A.2d 453, 
179 Md. 671. 

Mass.—Hill V. Trustees of Glen- 
wood Cemetery, 82 N.E.2d 238, S2S 
Mass. 388—Bell v. Treasurer of 
Cambridge, 38 K*.E:2d 660, 310 

Mass. 484—^Brlerly v. Walsh, 12 N. 
R2d 827, 299 Mass. 292. 
K.M.-r--Tadlock v. Smith, 31 F.2d 708, 
88 NJd. 288. . . 

46 C.J. P 1011 note 48-^1 CJ. P 67 
note 94, p 156 note 43. 
employees 

The text rule has been held* to be 
applicable to public employees aq 


well as to public officers.—Jackson 
r. Cosby, 22 A.2d 463, 17.9 Md^. 671., 
60. Iowa.—Corpus Juris quoted in 
Walling V. Iowa Mut. Liability 
Ins. Co.. 292 N.W. 167, 161, 228 
Iowa 603. 

51 C.J. P 314 note 80. • 
eL Pa.-r-Hayes v. Sturges, 64 A. 

828,-215 Pa. 606. 

46 C.J. p 1011 note 49. 

62. Pa.—^McKay-Smith v. Philadel¬ 
phia, 64 Pa.Super. 257. 

21 C.J. p 167 note44. 

63. Miss.—Hurley v. . Mississippi 
Levee Com’rs, 23 So. 580, 76 Miss. 
141. 

Ill.—Garmire v. American Milling 
Co., 93 IllA.pp:'831. ^ ” 

84. XJ.S.-^In re Sawyer, Neb., 8 S. 
Ct. 482, 124 U.S..200, 81 L.Ed, 402. 
Where one appointed to fill a va¬ 
cancy in office attempts to take pos¬ 
session and is resisted by the previ¬ 
ous . incumbent, the appointee . must 
bring an action to try the, right to 
office in the manner prescribed by 
law.—State ex rel.: Kop^nski v: 


Grzeskowiak, 69 N.E.2d 110, 223 Ind. 
189. 

65. Pa.—PahnOStock v. Clark, 24 Pau 
601. 

68 . N.C.—Sneed v, Bullock, 77 IjT.a 
282. 

46 C.J. p 1011 note 61. 

67. Ky.—^Ex parte Denham, 110 S. 
W. 822, 33 Ky.L. 692. 

68 . Iowa.—^Desmond v. McCarlhyr 

' 17 Iowa 626. . 

69. ' Tenn.^^Johnson v. White, 106 S. 
W,2d 222, 171 Tenn. 636. 

46 aJ. P 1011 not6 66: 

70. Tex.—Gates v. Hays, Ciy.App.^ 
95 S.W.2d 1020, error dismissed. 

Tracing title 

In suit for public officO, candidate 
has right to trace his title to the 
office through a popular election to 
the votes cast in the election.— 
Gates V. Hays, supra. 

71. Mo.—Vail V. Dinning, 44 Mo. 
210. . , » 

46'C.J..P 1011 note 48. 

72. N.J.—^Byrnes . Boulevard 
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b. Special Statutory Proceedings 

(1) In general 

(2) Who may maintain proceedings 

(3) Against whom proceedings may be 

maintained 

(1) In General 

Under some statutes a civil suit or action may be 
maintained to test title to public office, and such remedy 
may be exclusive. 

Under some statutes a civil suit or action may be 
maintained to test title to public office.'^^ Under 
such a statute title to office is the only issue deter¬ 
minable,’^^ and a commission from the governor 
is prima facie proof of the right immediately to hold 
and exercise the office in, dispute.^® Where the 
statute authorizes an action to try title to. public 
office if it is instituted within a prescribed period 
after an official is inducted into office, a claimant 
to whom a certificate of election is issued and who 
qualifies by filing bond and taking oath in proper 
form is thereby ''inducted” so as to authorize suit.76 

The remedy under statutes providing for proceed¬ 
ings to test .official rights has in some cases been 
held exclusive,.while in others it has been held 
to be alternative or cumulativeJ^ 

Nature and scope of proceedings. Where the 
statute provides that the proceedings shair be by 
the state on the relation-of an interested person, 
the first inquiry is as to whether the relator has a 
prima facie right to the office based on muniment 
of title the next inquiry is into the right of ten¬ 
ure of defendant.^^ When election officers refuse 
to hold an election, the court cannot determine what 


the result would have been had the election been 

held.8i 

In some jurisdictions it has been held that the 
court may not go beyond an investigation of the 
titles set up by the contestants for the office in con- 
troversy.82 In other jurisdictions it has been held 
that the refusal of the proper board or officer to 
give a certificate of election or a commission to the 
one entitled thereto will not deprive such person 
of the right to recover the office to which he has 
been elected^s and that the validity of the elec¬ 
tion of a claimant may be inquired into,^^ but the 
court cannot determine matters impeaching the fair¬ 
ness of the result of an election.^s There is also 
authority to the effect that, in an action to deter¬ 
mine the title to public office, the court may disre¬ 
gard ministerial acts of election officials, may count 
legal,* and eliminate illegal, votes, and may freely 
set aside unlawful ministerial acts of election boards 
and canvassers,^^ but that it cannot, as a basis for 
a judgment changing the result of an election, dis¬ 
regard a previously unchallenged preliminary de¬ 
termination of facts which a subordinate board or 
officer was vested with jurisdiction to decide.®*^ 
Under this view, it is only when the people of the 
state, in the exercise of their sovereignty, require 
the occupant of a public office to show his title 
to it that proof of the actual choice of the legally 
qualified voters may be received in evidence to 
bring about a result differing from the official can¬ 
vass,®* and such proof is not allowed in a pri¬ 
vately instituted action.*® 

Necessity of claimant of office, A mere usurper 
may be deprived of the office in an action brought 


Comers of Hudson County, 197 A. 
eST, 16 N'.J.Misc. 141, ktOrmed 3 A. 
2d 456, 121 N.J.Iia*w* 497. 

73. Ariz.—State ex. rel. Sullivaji v. 

Moore, 64 P.2d 809, 49 Ariz. 51. 
Xia.—Slater v. Blaize, 14 Sa2d 872, 
204 La. 21—Guillory v. Jones, 1 
So.2d 65, 197 La. 166-—McCollister 
V. Police . Jury of Sabine Parish, 
App., 197 So. 303, followed in Ta- 
^ turn V. Police Jury of Sabine Par- 
- Ish, 197 So. 307, rehearlnsr denied 
McCollister v. Police Jury of Sab- 
• Ine Parish, 197 So, 661. 

Okl.^State ex rel. Williams v. Bat- 
. son, 39 P.2d 76, 170 Okl. 103. 
XTnlavfful holdlnsr or exercise of of¬ 
fice as ground for quo ► warranto 
proceedihfiTs see the CJ.S. title Quo 
Warranto §§ 7-11, also 51* CJ. P 
315 note 2-p 320 note 67. 
^Utnudon into offloe” 

A statute providing: for summsary 
action for recognition of title to 
public od^ce has .been called an “in¬ 
trusion into office**, statute, and it* 


has been held that the jurisprudence 
relative to ouster proceedings is ap¬ 
plicable thereto.—^Blessing v. Levy, 
39 So.2d 84; 214 La, 856. 

Summary procedure 
The civil practice act regarding 
proceedingrs against a body or offi¬ 
cer does not provide any summary 
procedure for depriving a successful 
candidate of his office.—Ginsberg v. 
Hefilernan, -60 N.T.S.2d 875, 186 Misc. 
1029. . . 

74. La.—^Blessing v. Levy, 39 So.2d 
84, 214 La. 856. 

75. La.—^Blessing v. Le:^,. supra. 

76; Okl.—^Pinson v. Robertson, 172 
P,2d 625, 197 Okl. 419. . . , 

77. La.—^Blanchard v. Normam 114 
' SoV 87, 164'lLraJ'433. ‘ 

46 a J. P .1011 note 57. 

7& Iowa.—State v, Carvey, 154 N. 

W. 931, 175 Iowa 944 . . . . 

46 C.’J. P lOli note 58. 

^ 79. La.—State v. Goff, 65 So. 481, 


135 La. 33.5—State v. Mlltenberger, 
33 LaAnn. 263. 

80. La—State v. Mlltenberger, • su¬ 
pra 

81. Ark.—Chism v,- Tucker, 141 S. 
W. 503, 101 Ark. 112. 

46 C.J. P 1012 note 66. 

88 . La—Collin v. Knoblock, 25 La 
Ann. 263—State v. Dietlein, 2 La. 
App. 572. 

83. Ky.—Toney v. Harris, 3 S.W: 
614, 85 Ky. 453, 9 Ky.L. 36. 

46 C. J. p 1011 note 68. .; . 

84. Ky.—Hermann v. Lampe, 194 S. 
W. 122, 175 Ky. 109. 

46 C.J. P 1012 note 64. 

85. Ky.—Stine v. Berry,- 27 S.W. 
809, 96 Ky. 63, 16 Ky.L. 279. 

46 CJ. P 1012 note 65. ■ 

8 6. H.T.—Shells y. Plynn, 299 KT. 
S. 64, 164 Misc. 302.' 

87. N'.T.—Sheils v. Plyian, supra 

88 . .N.T.—Shells v. Flynn, j supra. 

89. N^T.—Sheils v. Piynn; sopplit.' > 
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by an authorized public officer in the name of the 
state although there is no claimant to the office^<^ 
and although a judgment in such proceedings may 
result in a vacancy in the office.®^ 

Nonexistence of office, A proceeding under an 
intrusion act cannot be maintained on the groimd 
that the office has ceased to exist 

(2) Who May Maintain Proceedings 

Only the person designated by statute may bring or 
maintain statutory proceedings to try title to public 
office. 

Where the statute providing for a special action 
or suit to try title to public office designates the 
person or persons who may bring such a suit, any 
person falling within the terms of the statute may 
sue for the recovery of an office.^^ Where the stat¬ 
ute requires the action to be brought in the name of 
the state by a designated public official, the fact that 
a person interested may be joined with the state 
as plaintiff does not authorize him to bring the ac¬ 
tion in his own name^^ or in the name of the state.^5 
Where a statute confines the right to bring an ac¬ 
tion for usurpation to the person entitled to the 
office, or the state, a stranger may not bring such 
action,®® although no one is entitiied to the office, 
and the commonwealth’s attorney has refused to do 
90 ;®^ and under some statutes it has been held that 
only three persons have the right to bring suit to 
challenge the statutory or constitutional qualifica¬ 
tions of a person to hold office, namely, one who 
can show himself entitled to the office, the attorney 
general, and the staters attorney.®® Although it 


is the duty of the prosecuting attorney to bring 
such an action if the person entitled thereto fails 
to do so within a stated time after a usurpation,, 
one so entitled is not thereby precluded from bring¬ 
ing the action after such time.®® One wrongfully 
holding a public office will not be heard to object 
that the one contesting his right was appointed for 
an excessive term.^ Where the special interest en¬ 
titling plaintiff to maintain an action to try the right 
to public office ceases pending appeal, plaintiff no 
longer has the right to maintain the litigation.® 

Attorney general. Although the attorney general 
has no power in the particular case to institute 
the suit as the relator, he has the capacity , to ap¬ 
pear in the court and represent the interest of the 
state.® In such a case the . district attorney who in¬ 
stituted the action does not cease to be the relator, 
and the attorney general does not become a party 
to the suit.^ 

Incumbent holding over. Proceedings for the re¬ 
covery of an office may be maintained by the legal 
incumbent of the office who is authorized by law 
to hold over at the e^xpiration of his term until his 
successor is elected and qualified.® Where plaintiff 
is prima facie entitled to an office by virtue of a 
commission duly issued to him as a result of a val¬ 
id election, in his summary action for recognition 
of such right the predecessor holding over only un¬ 
til induction of his successor may not question 
plaintiff’s qualifications to hold the oflfice.® 

Joinder, Where a statute provides that, whenever 
any person usurps an office, .an action may be in¬ 
stituted either by the state or by the person eh- 


90. Ky.—Wilson v. Tye, 102 S,W. 

856, 126 Ky. 34. 31 Ky.U 491. 

La.—State v. Grandjean. 25 So. 940* 
51 La. Ann. 1099. 

9L Ky.—Wilson v. Tye, 102 S.W. 

856. 126 Ky. 34. 31 Ky.U 491. 

92. La.—State v. Hawley. 25 La. 
Ann. 487. 

98. Ark.—^Faulkner v. Woodard, 166 
S.W.2d 243. 203 Ark. 264. 

94i. La.—Hayes v. Thompson. 21 La. 
Ann. 655. 

95. La.—State v. llelassize, 21 La. 
Ann. 710. 

46 aL P 1012 note 7L 

98. Ky.—Anderson v. ^wler. 203 
S;W. 322. 180 Ky. 587r-Hermann v. 
Morlidge. 183 S.W.2d 807. 298 Ky. 
632—Jones v, Browninjg:.. 183 S.W. 
2d 3^. 298 Ky. 467—Pratt y. 

Adakns. 65 8.W.2d 91. 251 Ky. 381 
—Morsw V. Adams. 63 S.W.2d 
479, 250 Ky. 441. ^ 

Smt held not CBS to test title 
olQioe so as to preclude Its mainte¬ 


nance by one not a claimant of the 
office.—^Little v. Mann. 195 S.W.2d 
321, 302 Ky. 661. 

97. Ky.—Anderson v. Fowler. 203 
S,W. 322. 180 Ky. 587. 

98. Ky.—Simpson v. Husrhes. 187 S. 
W.2d 440, 299 Ky. 768—Morgran v. 
Adams. 63 S.W.2d 479. 250 Ky. 
441. 

Defeated oudidate 

(1) The statute does not author¬ 
ize a defeated candidate to contest 
the election or to institute ousted 
proceedings airainst the elected can¬ 
didate unless the. defeated candidate 
is entiteld' to the offlca—Cherry v. 
Webb, 115 S.W.2d 865, 196 Ark. 17. 

(2) Likewise, a defeated can^- 
da^ for nomination msy not ques¬ 
tion the eUiribility of Us successful 
opponent.—Friley: v. Becker. 199 S. 
W.2d 365, 300 Ky. 749—Wells v. 
Lewis, 190 S.W.2d 28, 300 Ky. 676. 

99. Ark.—Barnett v. McQray» 277 S. 
W, 45. 169 Ark. 838. 

46 aJ. P 1012 note 73. 
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L Colo.—Capp V. People, 170 P. 
399, 64 Colo. 68. 

2 . S.D,—^2anunerman v. Bohr, 30 N. 
W.2d 4. 

TacatiOB Of office 
Where county auditor who was 
defeated for reflection brousrht ac¬ 
tion as a person claiming: a special 
interest against successful opponent 
to try fight to office, alleging that oi>- 
ponent had forfeited right to office 
by failure to file statement of cam¬ 
paign ea;pe‘naes within statutory peri¬ 
od., but on day term expired auditor 
vacated her office, auditor thereafter 
had no special interest: which would 
entitle her to continue the litiga¬ 
tion.—Zimmerman Y, Bohr, supra< 

& lia.—state. v. - Reld, 12 So. U9. 
45 J^Ann. 162., 

4i Li£l— State y., Reid, supra. 

5. Ark.—^Faulkner v. Woodard# 156 
S.W.2d 243^ 203 Ark 254. 

46 C J, p 1012 npte 77* 

.6. La.—Blbssing v. Levy, 89 So^2d 
84. 214. La. 866. : 
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titled to the office, either the state or such person 
may join with the other in bringing the action.*^ 

Amendment adding party. Where the statute re¬ 
quires the relator to join with the people as plain¬ 
tiff, an omission to join him as a party may be 
cured by amendment.^ 

(3) Against Whom Proceedings May Be 
Maintained 

Special statutory proceedings to try title to public 
office may be maintained against one holding office or 
assuming its functions without title thereto. 

The word '^usurper” in a statute providing for a 
special civil suit or action to tty title to public of¬ 
fice does not mean merely one who intrudes him¬ 
self into an office without the color of title, but in¬ 
cludes anyone who holds or assumes the functions 
of. an office to which he is not entitled by law;® 
but one who merely claims the right to exercise 
certain functions which the relator claims belong 
to the office of which he is an incumbent is not 
a usurper of, or an intruder into, the latter office.^® 
Where the courts have no power to revise the re¬ 
turns, one who has been returned by the proper re¬ 
turning board as elected, fpr the office ^d who has 
received a commission based on such return is not 
regarded as an intruder.^^ As between rival claim¬ 
ants, defendant need not yet be in possession.^® 

c. Waiver and Estoppel 

The right to bring proceedings for recovery of public 
office may be lost by waiver or estoppel. 

The. right to maintain a proceeding for the re¬ 
covery of public office may be lost or waived by the 
acts or conduct of claimant;^® but when a demand 
is made for the surrender of the appurtenances of 
an office to, successors who have established their 
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prima facie right thereto in summary proceedings 
a surrender in compliance therewith will not pre¬ 
clude a subsequent action to contest the successor’s 
title to office.^^ It has also been held that an in¬ 
cumbent who surrenders his public office on demand 
of one holding a certificate of election and who has 
qualified thereunder loses no right to contest in the 
manner prescribed by law the eligibility, election, 
or qualification of the person holding the certifi- 
cate.15 On the other hand, it has been held that 
an incumbent, who surrenders his office after de¬ 
feat in an election and by official action recognizes 
.the election of the opponent to whom he surrenders 
it, is estopped thereafter to invoke the aid of the 
courts to contest the election and oust such oppo- 
nent.i® 

d. Pleading 

PieaUings in actions or proceedings for thb recovery 
of public office should comply with the general rules. 

The rules governing pleading in civil actions and 
proceedings generally will ordinarily control in ac¬ 
tions and proceedings for the recovery of public 
office.^^ Where the statutory remedy for the re¬ 
covery of office requires an action by summons and 
complaint, the issues are made by the complaint 
and answer,^® and not under a rule to show cause.^® 
The eligibility of claimant seeking to recover the 
office must be alleged,®® and the time of the election 
at which claimant claims to have been elected to 
the office should be stated in the complaint.®^ Dis¬ 
qualification, however, is in the nature -of an ex¬ 
ception which need not be anticipated in the peti¬ 
tion, but must be urged as a defense to defendant’s 
prima facie case.®® A general allegation that de¬ 
fendant intruded into and usurped the office and 
exercised the functions thereof ordinarily is suffi¬ 
cient.®® 


7- Ark.—^Barnett v. McCray, 277 S. 
W. 46, 169 Ark. 838. 

& N.T.—People v. Walker, 23 Barb. 
804, 2 Abb.Pr. 421. 

9. Ark.—Wheat v. Smith, * 7 S.W. 
161, 60 Ark. 266. . 

Ky.—Hermann v. ^Liampe, 194 S.W. 

122, 176 Ky. 1091 
46 <U. p 1012 note 80. 

10 . Lia.—State v. 'WcurO, 27 I^Ann. 
659. 

11. ' La. — Blanchard v. Norman, 114 

So. 87, 164 La. 433-r’State v^ L^ch, 
26 La-Ann. 267. , 

12; ibwaJ—Statb vl Van Beek, 64 N. 
W. 626. 87 Iowa 569, 19 622, 

43 Am.S.R. 897. 


13. Wyo,—^People ex rel. Warren v. 

Christian, 128 P.2d 368, 68 Wyo. 
39. i 

46 C.J. P 1013 note 84. 

14. S,C.—Carrisroi V. Toungr, 118 S. 
K. 32, 125 S.C. 42. 

15. Ind.—Hay v. Whita 169 N.B. 

332, 201 Ind. 426. > 

13. Mont.—State ex rel. Blynn v. 

Ellis, 98 P.2d 879, 110 Mont 43. 
17. La.—Lilly v. East Feliciana 
. Parish, 6 So.2d 699. 

Complaints held sx^dent 
Ark.—^Faulkner v, Woodard, 166 S* 
W.2d 243, 203 Ark. 264—Neal v. 
Parker. 139 S.W.2d,41, 200 Ark. 10, 
Ky.—Wilson V. Vanbeber, 66 S.W. 2d 
1021, 251 Ky. 736; 

Complaint held iasnfllplent 
La.—Lilly v. Edat Feliciana Parish, 
App., 6 So.2d 699. 
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la S.C—State V. Bice, 44 •S.B. 80, 
66 S.C. 1. 

46 C.J. p 1013 note 88. 

19. S.C.—State v. Bice, supra. 

2a Ky.—^Rosser v. Bussellville, 208 
S.W.2d 822, 306 Ky. 462—Saylor v. 
Rock Castle County Board of Edu¬ 
cation, 149 S.W.2d 770, 286 Ky. 
63. 

46 CJ. p 1013 note 90. 

2 L N.T.—People v: Ryder, 12 N.T. 
433. 

46 CJ. p 1013 note 91. 

22 . Ky.—Lorain v, Walters, ll6 S. 

W. 818, 182 Ky. 64. 

46 C.J. p 1018 note 92. 

2a N.T.—People v. Knox, 88 Hun 
286. 

Wis.—State V. Lahl, 27 N.W, 846. 
65 Wis. 6i0. 

46 C.J. p 1018 note 93. " 
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e. Evidence 

Ordinarily the burden rests on the relator or claim¬ 
ant to prove his title to public office. 

In proceedings brought to settle the right to office 
between rival claimants, the burden is on relator 
or claimant instituting the proceeding of showing 
his right to the office,but, when direct proceedings 
are brought by the state to question the right of 
an office holder, the office holder has the burden of 
establishing his right to the office.^® Claimant or 
relator must establish title to the office in himself, 
and cannot rely oh the weakness of the title of his 
adversary.^® Where, however, the relator exhibits 
an apparently valid muniment of title, defendant 
must show his right to remain in office until his 
rightful successor demands possession,^7 and after 
doing so he has the right to inquire into the va¬ 
lidity of such muniment and to require the relator 
to establish his right to the office.^^ Plaintiff must 
prove every fact necessary to show that he pos¬ 
sessed the necessary qualifications for the office, 
but this rule does not apply to personal character- 
istics.30 Plaintiff may not by adopting a form of 
action, such as a suit in equity, in which the re¬ 
lief sought is unobtainable, escape the necessity of 
complying with the rule that he show his eligibil¬ 
ity for the office.3i Ordinarily the eligibility of 
claimant must be established by evidence.^^ 

f. Judgment 

On rendition of a Judgment of ouster against a pub- 
ile officer and in favor of another claimant, the latter 
becomes eo instant! invested with office on compUance 
with qualification requirements. 

On the rendition of a regular judgment of ouster 
in the suit against a public officer, and iii favor of 
another individual for the office, the officer becomes 
actually ousted and excluded from office; and the 
party declared to be entitled, on taking the offi¬ 
cial oath and filing his bond, when required, becomes 
eo instanti invested with the office.^^ 


g. Review 

It is the policy of the law In respect of review of 
actions for recovery of public office to proceed with the 
least possible delay. 

The policy of the law is to have proceedings 
for recovery of a public office determined speedily 
with the least possible delay,^^ and there must be 
strict compliance with the requirements of the stat¬ 
ute looking to that end in the matter of appeal35 
The failure of the state to appeal does not prevent 
any other party in interest from taking an appeal,36 
and, although the attorney general will not be com¬ 
pelled by mandamus to appeal in behalf of the state 
from an adverse decision, hie cannot, nevertheless, 
bind the state by acquiescence in an adverse judg- 
ment.^*^ Where such proceedings are brought in 
the name of the state with the name of claimant 
to the office joined in the action with the prayer 
that he be declared the true and legal officer, such 
claimant must be made a party in an appeal from 
the judgment.^^ Where, an incumbent of an of¬ 
fice has claimed in his answer that he was legally 
elected, he will be deemed to ha:ve waived other mat¬ 
ters of defense, and he cannot raise another ground 
on appeal.^^ 

Stay. An appeal from a judgment of ouster does 
not operate as a stay of proceedings.^® 

§ 80. Usurpation 

Under permissive statute, usurpation of public office 
may be redressed as either a public or-a private wrong. 

Statutes providing that an action may be brought 
by any state’s attorney on his own information or 
on the complaint of a private person, or’ that an 
action may be brought by any person who has a 
special interest, when any person shall usurp a 
public office or when any public officer shall com¬ 
mit any act forfeiting his right to office, recognize 
rights of action founded on separate and distinct 
interests.'*^ Usurpation under such a statute , is a 
public wrong and the state’s attorney may prosecute 


24. Iowa.—State v. Carvey, 154 N. 
W. »31, 176 Iowa 344. 

46 C.J. P 1013 note 34. 

25. Ky.—Hermajm v. Lainpe, 194 
S.W. 122, 176 Ky. 109. 

46 eJ. p 1013 note 95. . . 

.28. Ky.-r-Sayk)r v. Rock Caatle 
County Board of Education. 149 
S.‘W'.2d 770. 286 Ky. 68. 

46 C.J. p 1013 note 96. 

27- La.—State ex rel. Williams v. 
Cagre, 199 So. 209, 196 La. 84ll 

28;' La.—State ex rel. Williams v. 
Case, suprck 

29- Ky.—^Rosser vi. CJity of Russell- 
vJOle, 208 S.W.2a 822, 806 Ky.. 


462—Saylor v. Rock Castle Coun- 
' ty Board of Bducation, 149 S.W.2d 
770, 2S6 Ky. 63. 

sa Ky.^allis v. Brown, 142 S.W. 

2d 675, 283 Ky. 759. 

31-. Ky.—Saylor . v. Rock Castle 
County Board of Education, 149 
S.W.2d 770, 286 Ky. 63. 

32. Iowa.—^Dyer v. Bagwell, 6 N.W. 
712, 64 Iowa 487. 

Ky.—^Baker y. Combs, 289 S.W. 56, 
194 Ky, 260. 

33. N.T.—^People v, Conover, 6 Abb. 
Pr. 220—^Welch. y. Cook, 7 How. 
Pr. 282. 

34. La.—State v. Hall,'26 l^euAjm. 

68 . ^ 

3:18 


35- La.-—State v. Hall, supra. 

36. La.—State y. Echeveria, 88 La 
Ann: 709. 

37. La—State y. Echeveria, supra 
38- La—State' v. Blajidln,‘’22" La 

Ann. 467. 

46 C.J. p 1018 note 4; 

39. N.Y.—People v. Wintermute, 118 
N.T.S. 712, 184 App,Div. 66, af¬ 
firmed 91 N.B. 1119, 191 N.T. 639. 

40. Ind.—Corpus Juris cited in Hor¬ 
ten v. City of Aurora., l32 N.B. 
269, 262, 96 IncLApp. 203. 

N.T.—Welch v. Cook, 7 Hdw.Pr. 282. 
41- S,D.—^Bluockenmuss v. De Ke^ 
chove, 285 N.W’ 441, 66 S-P. 446. 
*'Usuri>er** defined see siu>ra 5 4. 
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an action to redress it.^^ The statute also recog¬ 
nizes that there may be instances in which an in¬ 
dividual may have an interest entitling him to insti¬ 
tute such an action.'*® Actions and other proceed¬ 
ings for recovery of office are discussed supra § 
79, damages for usurpation infra § 81, and criminal 
responsibility for usurpation infra § 82. 

§ 81. —— Damages 

Under some statutes a successful claimant for public 
office may recover damages from the usurper. 

Under some statutes it is provided that the suc¬ 
cessful party in an action to establish his right to 
an office may recover from defendant the damages 
which he has sustained by defendant’s unlawful 
intrusion into the office. Where damages can be 
assessed only after judgment for claimant, in such 
proceedings the claim need not be set up in the 
original complaint, but a supplemental complaint 
may be allowed.^^ Recovery of the salary or emol¬ 
uments of office from a de facto officer or usurper 
is discussed infra § 100. 

§ 82. - Criminal Responsibility 

a. In general 

b. Refusal to surrender books or appurte¬ 

nances of office 

a. In General 

Under some statutes usurpation of public office Is a 
criminal offense. 

Under some statutes the usurpation of public of¬ 
fice is a criminal offense.^® . In order to be guilty of 
usurpation, accused must have assumed not. only 
to exercise some of the functions of the office. 


§ 83 

but to have exercised them as .an officer entitled 
to do so.^® The word ‘'willful” in a statute pro¬ 
viding for the punishment of usurpation of office 
means more than “intentional,”*^ and the act in 
taking or holding the office must be criminal, or, 
at least, grossly improper.**® One cannot be con¬ 
victed of exercising the duties of an office without 
being legally authorized, without proof that the 
usurpation is willful or mischievous.**® Where an 
executive officer is clothed by statute with judicial 
power, he cannot be convicted of usurping judicial 
functions in the exercise of such functions because 
of errors committed or the exceeding of his ju¬ 
risdiction.®® 

Existence of office. It is impossible, within the 
meaning of a statute making the usurpation of an 
office a criminal offense, to usurp an office which 
does not exist,®i and one charged with usurping 
a nonexistent office may not be convicted.®® 

An indictment which does not allege that ac¬ 
cused was ineligible or not elected or has not taken 
oath of office is insufficient®® 

b. Refusal to Surrender Books or Appurtenanc¬ 
es of Office 

Under some statutes a refusal to turn over the books 
and appurtenances of public office to one wtitled thereto 
constitutes a criminal offense. 

Under some statutes it is an offense to fail to 
turn over the books and appurtenances of an office 
to the one rightfully entitled thereto. In proceed¬ 
ings to pupish such an offense, the indictment must 
state the facts which disclose the rights of the de¬ 
mandant,®* and it must definitely describe what ac¬ 
cused refused to surrender.®® 


m EiaHTS, POWERS, DUTIES AND MABlLniES 


A. COMPENSATION 


§ 83. Right to . ; 

Public officers have no right to compensation except 
as prescribed by law; but, where provided for, compen¬ 


sation attaches as an incident to title to the office, rather 
than to the exercise of the functions thereof. 

As respects compensation, an office is taken cum 
onere,®® and public officers have' no claim for offi- 


42. S.D.—Elnockenmuss v. De Ker- 
chove, supra. . . 

43. S.D.—Knockenmuss v.- De Ker- 
cbove, supra.. 

44. N.T.—People v. Nolan, 5 N.R 
446, 101 N.T. 6S9. 

45. Ky.—Commonwealth. v. Adams, 

.3 Mete. 6. . 

46 aJ. p 1014 note U., 

43. Ky.*7-Commonw^th v. Bush, 
115 S.W. 349, 131 Kyv 384. 

47- N.T.—People v. Bates, 29 N.Y.S. 

.394, .79 Hun 684. 

46 aj. p 1014 note 12. • . , 


4^ N.T.—^People v. Bates, supra— 
People V. Nolan, 66 HoWrPr. 468. 

46 C.J. p 1014 note 13. 

49. Neb.—Grebe v. State, 202 N.W. 
909, 1X3 Neb. 327. . 

50. PhUippines.—tr. S. v. R^loa, 4 
Philippine 446--U. S. v. Gonzaigra, 
4 PhllippiiijB 364. 

51. Neb.—Grebe v. State, 202 N.W. 
909, 113 Neb. 827. 

52. Neb.—Grebe y, SiUite, supreu 

58. Kyi-^ommouwealth. v, . 'Herrin, 
.4 Ky,L, 989, 12 .Hy^Op; 168. 
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54. N.J.—State V. Bartholomew, 61 
A. 466, 67 N.J.Law 382., 
Imprisonment pursuant to statutory 
prooeedingrs pending: compliance 
with "order to turn over books and 
papers of office see supra { 77 b 

55- Minn.—State v.^Coo^ 169 N.W. 
699, 141 Minn. 495. 

'46 ax p ibu-riote 2i. 

56. Ala—Cabler v. Mobile . County, 
169 So. 692, 230 Ala 118. 
.Ga-rrTwig®3 V. wingrfield, ^ as. 
711, 147 Ga ,799, I».E^1918B^76;7— 
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cial services rendered except where, and to the ex- has earned it,®® even if prevented from performing 
tent that, compensation is provided by law.®^ The such services by legislative action.®^ 
duties of a public officer may be exacted without 

specific compensation,®® and, when no compensation Where provision is made for compensation for a 
is provided, the rendition of services is deemed to public office, the right to the compensation is an 
be gratuitous.®® A public officer has no rights of incident to the office or to the right or title there- 
any sort to compensation for his services before he to,®® and the person rightfully holding the office 


Mitchell V. City of Thoxnaisville, 
178 S.B, 161, 60 Ga.App. 304. 

Ind.—State ex rel. Foust v. Myers, 
App., 83 N.B.2d 799. 

Mo.—^Maxwell v. Andrew County, 146 
S.W.2d 621. 347 Mo. 166. 

N.C.—^Hill V. Stansbury, 25 S.R2d 
604, 223 N.C. 193. 

Pa.—Benson v. Bradford County, 192 
A. 650, 326 Pa. 454. 

Wis.—Dodgre County v. Kaiser, 11 
N.W.2d 848, 243 Wis. 561—Quaw 
V. Paff, 74 N.W. 369, 98 Wis. 586— 
Crocker v. Supervisors of Brown 
County, 36 Wis. 284. 

57. TT.S.—^Maryland Casualty Co. v. 
Kansas City, Mo., C.C.A.M 0 ., 128 
F.2d 998. 

Arts.—^McCluskey v. Hunter, 269 P. 
73, 34 Arls. 189. 

Cal.—Madden v. Hiley, 128 p.2d 602, 
53 Cal.App.2d 814—^Marln County 
V. Messner, 112 P.2d 731, 44 Cal. 
App.2<l 677. 

Fla.—Gavagah v. Marshall, 33 So.2d 
862, 160 Fla 154—State ex rel. 
Landis V. Reardon,. 164 So. 868, 
114 Fla 756—Ck>xpu8 Jtirls cited in 
Rawls T.' State, 122 So. 222, 98 
Fla 103.. 

lU,—Sprinkle y. Cass County, 172 N. 
E. 720,. 340 111. 382. 

Ind.—City of East Chicagro, Ind., v. 
. Seuberli, 31 N.ll2d 71, 108 Ind. 
App. 681. 

Md.—Corpns Jhxls dted in Oaver v. 
County Com’rs of Frederick Coun¬ 
ty, 3 A2d 463, 467, 176 Md. 639: . 
Mo.—Coleman v. Kansas City, 173 
S.W.2d 672, 351 Mo. 254—Smith v. 
Pettis County, 136 S.W.2d 282, 345 
Mo. 839—Nodaway County v. Kid- 
,dep, 129 S.W,2d-867j 344 Mo. 796— 
Ward V. Christian County, ill S,W. 
2d 182, 341 Mo. 1115i 
Mont.’^-iState ex rel. Jaumotte v, 
Zimmemiah,, 73 P.2d 648, 105 Mont. 
464—Oorpus Juris dted in State 
ex rel. Matson v. O’Hern, 66 P.2d 
619, 6'27. 104 Mont, 126. . 

Neb.—Johnson v. Johnson, 3 N.W. 
‘2d 414, 141 Neb. 239—Frasier v. 
Dundy County, 213 N.W. 371, 115 
Neb. 872. 

N.Y.—Goldstein v. Berry, 261 N.T.S. 
47, 232 App.Div. 683—Bhlers v. 
Blood, 22 N.y.S.2d 1001, 175 Misc. 
72. 

Ohio.—Wrlgrht V. City , of Lorain, 
46 N.B.2d 325, 70 Chib App. 337. 
pa—Nowling: V, Newell, 66 PaSuper. 
67. 

8,0.—Pidgin V. Clarendon County, 
I9i9 S JO. 538, 188 &C. 469. < 


Tenn.—State v. Miner, 188 S.W.2d 
766, 176 Tenn. 168. 

12 C.J. p 143 note 67 [f]—46 C.J. 
p 1015 note 27. 

Necessity of de jure holding. 

Where the record failed to show 
that plaintiff was a de jure officer, 
he was not entitled to recover com¬ 
pensation going with office.—^Trout 
V. City of Herrin, 246 DLApp. 346. 
Ineligible incumbent 

One who has occupied public office 
to which he is ineligible cannot 
maintain an acUon for the salary 
thereof.—State ex rel. Grant v. Ea¬ 
ton, 138 P.2d 588, 114 Mont 199. 

Person employed contrary to ddl 
service law or the rules adopted 
thereunder should not be paid from 
the public treasury but by the officer 
or officers who made the irregrular 
.appointment—^Healey v. Bazinet,’ 36 
N.T.S.2d 321, 264 App.Dlv. 441, re¬ 
argument ordered 50 N.E.2d 651, 291 
N.T. 528, ,modified on other grounds 
52 N,E.2d 936, 291 N.Y. 430. 

Spediio. duty 

A statute protecting tenure of of¬ 
ficer in classified service from remov¬ 
al from office was held not to enjoin 
on director of public safety any 
specific duty with reispect to depriva¬ 
tion or restoration of ofi^cer’s . wages. 
—State ex ret. "White v. City of 
Cleveland, 6 N.K2d 881, 132 Ohio 
St 111. 

58. Fla.—Gavagan v. Marshall, 88 
So.2d 862, 150 Ha. 154—State ■ ex 
rel. May v. Fussell, 24 So.2d 804, 
157 Fla. 55. 

59, U.S.—^Platte County v. New Am¬ 
sterdam Cas. Co., D.C.Neb., 6 F.R. 
D. 475. 

Ala.—Cabler v. Mobile County, 169 
So. 692, 280 Ala 118. * - 
Fla.^—Gavagan v. Marshall, 33 So. 2d 
862, 160 Fla 15*4—State ex rel. 
Landis v. Reardon, 154 So. 868, 
"114 Fla 755— Corpus Juris died in 
Rawls V. State, 122 So. 222, 98 Fla 
108, ' 

Ill.—Sprinkle v. Cass County, 172 
N,E, 720, 840 Ill, 382. ’ 

Md.— Corpus Juris dted In. Gaver v. 
County Com’rs of iPYederick Coun¬ 
ty, 3 A.2d 468, 467. 1,7^ Md. 639. 
Mo.—^Nodaway County v. Kidder, 129 
SiWM 85L.344,Mo. 796. 

Mont— Corpus Juris dted in State 
ex rel. Matson v. O’Hern, 65 P.2d 
619, 627. 104 Mont 126. 

Nelx^Bhlers v, Gallaghef, 22 N.W.2d 
396, 147 Neb. 97—Johnson v. John- 
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son, 3 N.:5V.8d 414, 141 Neb. 239— 
Fraaier v. Dundy County, 213 N. 
. W. 371, 116 Neb. 872. 

S.C.—^Ridgill V. Clarendon County, 
199 S.E. 683, 188 S.C. 460. 

Wash.—State ex rel. Jaspers v. West 
126 P.2d 694, 13 Wash.2d 614. 

46 C.J. p 1015 note 28. 

60. Pa—In re Treasury, 16 Pa 
Dist 437. 

12 C.J. p 1020 note 38. 

61. Ky.—Wheatly v, Covington, 11 
Bush 18. 

Abolishment of office see infra $ 84. 

62. Ark.—Gentry v. Harrison, 110 
S.W.2d 497, 194 Ark. 916. 

Cal.—Chubbuck v, v/ilson, 90 P. 524, 
161 Cal. 162—Conover v. Board of 

. Eaualization, .112 p.2d 341, 44 Cal. 
App.2d 283-^orpus Juris dted in 

k Derrick v. City of Vallejo, 40 P.2d 
949, 951, 4 Cal.App.2d 26. 

Ind.—^Edinigton v.. Board of Com’rs of 
Martin County, 13 N.E.2d 896, 105 
Ind.App. 166—^Morten v. City of 
Aurora 182 N.E. 259, .96 Ind.App. 
203. 

Ky.-^orpns JUxis dted in .Whit¬ 
worth V. Miller, 193 .S.W.2.d 470» 
472, 302 Ky. 24. 

Mich:—Lee V; Macomb County; 284 
N.W. 892, 288 Mich. 233—Corpus 
Juris uupted in Dick v. City of 
Melvindale, 261 N.W. 68, 70, 271 
Mich. 419. 

Minn.—^Eyan v. Hennepin County, 29 
N.W.2d 385. 224 Minn. 444. 

Mo.—State ex rel. Nicolai v. Nolta 
180 S.W.2d 7-40, 862 Mo. 1069— 
Coleman v. Kcmsas City, 173 S.W. 
2d 672, 351 Mo. 264—Dalton v. 
Fabius River Drainage Dist, 184 
S.W.2d 776, 288* MoJlPP. 655— 
Stratton v. City of Warrensburg, 
167 S.W.2d 392, .237 Mt>.App; 280. 

Mont—Oorpus Juris dted in State ex 
rei. Rusch v. Board of Oom’rs of 
Yellowstone County, 191 P.2d 670, 
671. * ' ’ 

Neb.—^McCollough v. Douglas Coun¬ 
ty, 84 N;W.2d 654, 160 Neb; 389; 

N.Y.—Hlrschberg v. City of New 
York, 60 N.E.2d 539,. 294 N.Y. 
65. 

N.C.—Csborne v. Town of Canton, 
13 S.E.2d 266, 219 N.C. 189. . 

N.D.—Ness v. City of Fargo, 261 N. 
W. 843, 64 NJD. 231. 

Ohio.—Corpus Juris Quoted in State 
ex rel. CUnger v. White, 64 N.E.2d 
308, 310, 143 Ohio St 176—Hull ▼. 
City of Cleveland, 70 N.B:2d 137, 
79 Ohio App. 87; 
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is entitled to the compensation. attached thereto.®^ 
In general, the right of compensation is not an in¬ 
cident of ^e exercise of the functions or the per¬ 
formance of the duties of the office;®^ hence, in 
the absence of constitutional or statutory provi¬ 
sion to the contrary, the fact that officers have not 
performed the duties of the office does not deprive 


them of the right to compensation,®® provided their 
conduct does not amount to an abandonment of the 
office.®® Thus, it has been held that the right of 
an officer to salary is not necessarily impaired by 
his occasional or protracted absence from his of¬ 
fice,®*^ or a temporary incapacity to perform the 


OW.— Webb V. City of Hugo, 87 P.2d 
621, 169 Okl. 438. 

Pa. _ Commonwealth ex rel, Edwards 

V. Woodward. 95 Pa.Super. 423— 
McFadden v. Kessler, 60 Pa.DIst. 
& Co. 20. 

S.O.—Gaffney v. Idallory, 195 S.E. 
840, 186 S.C. 337. 

Tenn.—State v. Graham, 80 S.W.2d 
274, 161 Tenn. 657. 

7ex.—Corpus Juris quoted iu Mark- 
well v. Galveston County, Civ.App., 
186 S.W’.2d 273, 277, error refused. 
Utah.—State ex rel. Hammond v. 

Maxfleld, 132 P.2d 660, 103 Utah 1. 
Va.—^Fleming v. Anderson, 48 S.E.2d 
269. 187 Va. 788. 

46 CJ. P 1015 note 29. 

Disbnrsiiisr officer's rSllauoe on. ap- 
parent title 

(1) Disbursing officer in paying 
salaHes may rest on title to office 
conferred by presumably valid act, 
and need not search further to de¬ 
termine constitutionality of act.—^Ir¬ 
win V. Jefferson County, 154 So. 689, 
228 Ala. 609. 

(2) In order to prevent embarrass¬ 
ment of the public service, disburs¬ 
ing officers, charged with duty of 
paying official salaries, may rely on 
apparent title of officer de facto and 
treat him as an officer de jure with¬ 
out further inauiry.—Walker v. 
Hughes, 36 A.2d 47, 8 Terry, Del., 
447. 

63. Ark.—Gentry v. Harrison, 110 
S.W.2d 497, 194 Ark. 916. 

Cal.—Corpus Juris cited in Meyer 
V. Riley, 38 P.2d 405, 407, 2 Cal. 
2d 39:" 

m. —^People ex rel. Austin v. Board 
of Corners of Cook County, 46 N.B. 
2d 591, 816 I11.APP. 621. 

Ind.—Edington v. Board of Corners 
of Martin County, 13 N.E.2d 896, 
105 lnd.App. 156. 

Mich.—Corpus Juris cited in Doyle 
V. Election Commission of City of 
Detroit, 246 N.W, 220, 222. 261 
Mich. 546. 

Mo.—State ex rel. Nicolai v. Nolte, 
180 S.W.2d 740, 362 Mo. 1069-7- 
Dalton V. JFabius River Drainage 
Diet, 184 S.W‘.2d 776, 238 Mo. 
App. 655. 

Mont.—Corpus Juris cited in State 
ex rel. Rusch v. Board of Com'rs 
of Yellowstone County, 191 P.2d 
670, 671. 

JXkh .—Bishop V. City of Omaha, 264 
l^.W. 447, 130 Neb. 162. 

N.Y.—Bareham v. Board of Siijp^’rs of 
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Monroe County, 238 N.T.S. 185, 
247 App.Div. 634. 

N.C.—Osborne v. Town of Canton, 13 
S.B.2d 266, 219 N.C. 139. 

N.D.—^Ness V. City of Fargo, 251 
N.W. 843, 64 N.D. 231. 

Ohio.—Corpus Juris quoted in State 
ex rel. Clinger v. White, 54 N.B.2d 
308, 310, 143 Ohio St. 175. 

Utah.—State ex rel. Hammond v. 
Maxfleld, 132 P.2d 660, 103 Utah 
1 . 

Va.—^Fleming v. Anderson, 48 S.R2d 
269, 187 Va. 788. 

46 C.J. p 1014 note 25. 

Guaranty of efficient service 
The public policy pertaining to 
a public officer receiving full com¬ 
pensation for services is based not so 
much on giving protection to the 
official as on guaranteeing efficient 
service by him to the public.—^Rice 
V. Tuscaloosa County, 4 So.2d. 497, 
242 Ala. 62. 

Duty to recognize claim and provide 
therefor . . 

Public officers are entitled to pay¬ 
ment of their fees or salaries, and 
it is duty of legrislative body on 
which rests responsibility to provide 
money therefor, and of disbursing of¬ 
ficers, to recognize the preference 
and priority of such claims.—^Talbott 
V. Burke, 162 S.W.2d 686, 287 Ky. 
187. 

Waiver or estoppel 

(1) Neither waiver nor estoppel 
has any application to a case involv¬ 
ing right of public officer to emolu¬ 
ments of office, where salary of office 
is fixed by statute.—Sullivan v. Tay¬ 
lor, 18 N.E.2d 631, 279 N.Y. 864. 

(2) Acceptance of less than legal 
compensation see infra § 98. 

An officer’s wife who was ap¬ 
pointed by her husband as steno¬ 
grapher in his office was not pre¬ 
cluded from recovering compensation 
on ground that sueffi appointment 
was against public policy in that 
appointing power might receive some 
portion of salary Pfdd to the ap¬ 
pointee, since under ‘statute a mar¬ 
ried woman is entitled to her earn¬ 
ings.—^Rupert V. Van Buren Counts^, 
296 N.W. 630, 296 Mich. 240. 

64. Oai.—Corpus Jhrls dtad in Der¬ 
rick V. City of Vallejo, 40 P.2d 949,- 
961, 4 CaI.App.2d 25. 

Ind.—Bdin^on v. Bofurd of Com'rs 
of Martin Obunty, 13 N;B.2d 895, 
105 indJ^pp. 166—rMorten v. City 

^2i 


of Aurora, 182 N.B. 259, 96 Ind* 
App. 203. 

Ky.—Corpus Juris cited in Whit¬ 
worth V. Miller, 193 S.W.2d 470, 
472, 302 Ky. 24. 

Mich.—Corpus Juris quoted in Dick 
V. City of Melvindale, 261 N.W. 
68, 70, 271 Mich. 419. 

Minn.—^Ryan v. Hennepin County, 29 
N.W.2d 385, 224 Minn. 444. 

Mo.—^Stratton v. City of Warrens- 
burg, 167 S.W.2d 392, 237 Mo.App. 
280. 

N.Y.—^Hirschberg v. City of New 
York, 60 N.E.2d 639, 294 N.Y. 
55. 

Ohio.—Corpus Juris quoted in State 
ex rel. Clinger v. White, 54 N.E.2d 
808, 310, 143 Ohio St. 176. 

Okl.—Webb v. City of Hugo, 87 P.2d 
621, 169 Okl. 438. 

Pa.—Commonwealth ex rel. Edwards 
V. Woodward, 95 Pa-Super. 423. 

46 C.J. P 1015 note 29. 

Right of de facto officer to compen¬ 
sation see infra § 145. 

65. Cal.—Corpus Juris cited in Der¬ 
rick V. City of Vallejo, 40 P.2d 949, 
951, 4 Cal.App.2d 26, 

Ky.^—Corpus Juris cited in Whit¬ 
worth V. Miller, 193 S.W.2d 470, 
472, 302 Ky. 24. 

N.C.—Osborne v. Town of danton, 18 
S.E.2d 265, 219 N.C. 139. 

Ohio.—Corpus Juris quoted in State 
ex rel, Clinger v. White, 64 N.E12d 
308, 310, 143 Ohio St. 175. 

46 C.J. P 1016 note 30. 

Amount of work 

An official salary Is not dependent 
on amount of work done, but belongs 
to office itself without regard to per¬ 
sonal service of officer.—^Hawkins v. 
Voisine. 290 N.W. 827, 292 Mich. 
367. 

66. Ky.—Corpus Juris cited in 
Whitworth v. Miller, 193 S.W.2d 
470, 472, 302 Ky. 24. 

Ohio.^Corpns Juris quoted in State 
ex rel. Clinger v. White, 64 N.B.2d 
308, 310, 143 Ohio St 176. 

46 C.J. P 1016 note 31. 

Tolunta^ abandonment without per- 
. formanoe of duties 
A public officer appointed without 
term and subject to pleasure of ajh- 
pointing power,. who yoluntarUy 
abandons office and performs no of¬ 
ficial duties, is not entitled to c(«n- 
pensation.—Chambers v. City of Sun- 
njrvale, 132 P,2d 849, 66 CaLAppi2d 
438. 

67. Ky.—Miller v. Robertson, 203 S. 
W.2d 977, 806 Ky. 653: ' 
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duties of the office,®^ or the neglect of his duties.®^ 
Under some constitutional and statutory provisions, 
however, an officer is prohibited from receiving 
the emoluments of his office while absent therefrom 
for extended periods.*^® Moreover, it has been as¬ 
serted broadly that the right of recovery by a pub¬ 
lic officer is dependent on performance of the du¬ 
ties of the office,and that, where specific compen¬ 
sation is given by law to a public officer by way 
of fees or commissions for the performance of cer¬ 
tain duties, he is not entitled to compensation un¬ 
less he performs his services.^^ 

The right to compensation does not rest on con- 
tract,‘^5 either express or implied,^^ and the prin- 
dples of law governing contractual relations and 
obligations in ordinary cases are not applicable.^® 
As sometimes stated, compensation to a public offi¬ 
cer is not a matter to be fixed by contract, or a 
matter that can be so fixed, either before or after 
the term commences.'^® Unearned fees or commis¬ 
sions accruing to a public officer are not property 
and legal title to the emoluments of an office or 
the right thereto accrues only after service ren¬ 
dered.^® However, the right to collect the compen¬ 
sation of the office when earned is a property 
rightJ9 

Officer in military service. It has been held that 


a public officer is not entitled to the emoluments of 
his office while he is serving in the armed forces 
since his occupancy or holding of his civil office is 
suspended during such time.®® On the other hand, 
it has also been held that an officer absent in mili¬ 
tary service may continue to receive his statutory 
salary while the duties of the office are being per¬ 
formed by his principal deputy and sometimes, 
by virtue of statute, an officer serving in the armed 
forces may be entitled to be paid the difference be¬ 
tween his salary and the amount paid to one serv¬ 
ing pro tempore in the office.®® 

Resignation. An official who has resigned there¬ 
by waives all right to salary during the time he is 
separated from the public service.®® 

Retroactive statutes. Under a statute making it 
a misdemeanor for an officer to pay out of any pub¬ 
lic funds under his control compensation to any 
person ineligible to hold office because of his rela¬ 
tionship to an officer making or voting for his 
appointment, no payments can be legally made from 
public funds to appointees within such prohibited 
degree after the act is in effect, although the ap¬ 
pointments were made prior thereto.®^ 

Office created hy unconstitutional statute. An 
official appointed to an office created by an uncon¬ 
stitutional statute is not entitled to compensation 


Okl,—Webb v. aty of Hugo, 87 P.2d 
621, 169 Okl. 438—^Young v. Town 
of Morris, ISO P. 684. 47 Okl. 743. 

68. Okl.—Webb v. City of Hugo, 87 
P.2d 621, 169 Okl. 438. 

69. Okl.—^Toung v. Town of Morris, 
160 P. 684, 47 Okl. 743. 

7a Ky.—Whitworth v. Miller, 193 
S.W.2d 470, 302 Ky. 24. 

71. I7.J.—^Hlllel V. Borough of Edge- 
water, 160 A. 385, 106 N.J.Law 481 
—^Fitzpatrick v. Passaic, 143 A. 
728, 106 N.J.Law 103, affirmed 147 
A. 908, 105 N.J.Law 632. 

Absence of saving statute 

One who fails to perform duties of 
offilce is not entitled to salary at¬ 
tached thereto or to continue in of¬ 
fice in absence of statute saving his 
light regardless of reason for such 
failure.—^Frazier v. Elmore, 173 S.W. 
2d 663, 180 Tenn. 232. 

73. Ky.—City of Pinevllle V. Collett, 
172 aW.2d 640. 294 Ky. 853— 
Wheatly v. Covin^on, 11 Bush 18. 

78. U.S.—Maryland Casualty Co. v. 
Kansas City, Mo., C.C.AMo., 128 
F.2d 998. 

Ark.—Gentry v. Harrison, 110 S.W. 

2d 497, 194 Ark. 916. 

Ohio.—Corpus Juris quoted in State 
ex rel. Clinger v. White, 54 N.B.2d 
808, 310, 143 Ohio St. 175. 

46 CX P 1014 bote 26. 


74. Ohio,—Wright v. City of Lorain, 
46 KJB.2d 325, 70 Ohio App. 337. 

Bight based on statute 
Public officer has no Implied right 
to compensation, and even when com¬ 
pensation is provided by law, right 
to recover it rests on statute fixing 
compensation rather than on any ac¬ 
tual contract to pay salary.—^Mc¬ 
Henry V. City of Lawrence, 3 N.B.2d 
262, 295 Mass. 119. 

75. Minn.—Corpus Juris cited in Ca¬ 
hill V. Beltrami County, 29 lSr.W.2d 
444, 448, 224 Minn. 564. 

Ohio.—Corpus Juris quoted in State 
ex rel. Clinger v. White, 64 N.B.2d 
308, 310, 143 Ohio St. 175. 

46 C.J. P 1014 note 26. 

7a Mich.-Lee v. Macomb County, 
284 N.W. 892, 288 Mich. 283. 
Special contracts prohibited 
Where fees or salaries axe estab¬ 
lished for the services of public of¬ 
ficers, policy of law prohibits spe¬ 
cial contracts between such officers 
and the public relating to fees or 
salaries.—Hall v. Stulb, 55 S.B. 172, 
126 Ga. 621—Adamson v. Leathers, 8 
S.B.2d 871, €0 GaApp. 882. 

77. Fla.—Flood v. State, 129 So. 
861, 100 Fla. 70. 

78. Ohio.—^Hufl V. City of Cleveland, 
70 N.B.2d 187, 79 Ohio App. 87. 
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79. Ky.—Gibbons v, Toung, 1 Ky. 
Op. 818. 

N.T.—Carey v. International Broth¬ 
erhood of Paper Makers, 206 N.T. 
S. 78, 123 Misc. 680. 

Implied contract 

When a public officer has per¬ 
formed the services required of him, 
an implied contract arises that he 
will be paid the salary fixed by law. 
—^Anderson v. City of Bridgeport, 66 
A.2d 650, 134 Conn. 260. 

8a B:y.—City of Montlcello v, Tate, 
178 S.W.2d 27, 296 Ky. 669. 

Ohio.—State ex rel. Clinger v. Shell, 
60 N.B.2d 568, 71 Ohio App. 555, 
appeal dismissed 48 N.B.2d 1009, 
141 Ohio St 474. 

8L Pa-—^McFadden v. Kessler, 50 
PaJDist&Oa. 20. 

88. Ky.—Miller v. Hohertson, 208 S. 

W.2d 977,. 806 Ky. 663. 

Statute held vsOld 

Ky.—Miller v. Kobertson, supra. 

83. Mass.—^Bell v. Treasurer of 
Cambridge, 38 N.B.2d 660, 810 
Mass. 484. 

Suspension, removal, or ouster see 
infra § 86. 

I 

i 84. Idaho.—Barton v. Alexander, 14? 

P. 471, 27 Idaho 286, AnmCas, 
1 1917D 729. 
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for services rendered.*® In order that one may 
be able to avail himself of a statute pro^nding for 
compensation to officers appointed under an act sub¬ 
sequently declared unconstitutional, he must have 
filled an office or position created by the act declared 

unconstitutional.** 

§ 34. -- Abolishment of Office 

Abolishment of an otilce terminates any further right 
of the Incumbent to compensation. 

Where an office is abolished, the incumbent has 
no further right to compensation.®'^ It has been 
held that, where the duties of an officer, entitled to 
an annual salary, may be performed within less 
time than the year, if the duties required by law 
for the year are performed before the abolishment 
of the office, the compensation for the entire year 
is payable;®® but, where there is only a partial 
performance before the abolishment of the office, 
the compensation should be apportioned to the du¬ 
ties performed and not to the lapse of time.®® 

§ 85. -Holding Over 

A de Jure officer holding over until the election or 
appointment of a qualified successor is entitled to the 
compensation of the office during such period. 

A de jure officer, by law entitled to hold over until 
a successor has been elected or appointed and qual¬ 
ified, who continues to perform the duties of the 


§ 86 

office owing to the want of an election or appoint¬ 
ment of a qualified successor, is entitled to the com¬ 
pensation of the office during the period of holding 
over;®0 and this rule applies even in cases where 
the period of holding over is prolonged by an elec¬ 
tion contest, at least where no fraud or bad faith 
is charged or shown.®^ An officer holding over 
under the common law, may, under the rule which 
entitles a de facto officer to the compensation of the 
office when there is no adverse contestant or de 
jure officer, as discussed infra § 145, have a right 
to the emoluments of the office.®® 

I 86. - Suspension, Removal, or Ouster 

a. In general 

b. Suspension 

a. Id. Qeneral 

A public officer rightfully removed from office if not 
entitled to compensation thereafter, whereas one wrong¬ 
fully removed may generally recover compensation tor 
the period of removal. 

A public officer or civil service employee who is 
rightfully removed from office is not entitled, after 
his removal, to the compensation attached to the 
office or position.®® On the other hand, an officer 
or civil service employee wrongfully removed or¬ 
dinarily is entitled to the compensation accruing 
during the period of his removal,®^ unless he has 


85. Tex.—^Maud v. Terrell, 200 S.W. 
876, 109 Tex. 97. 

88. N.J.—Stackhouse v. Camden, 116 
A. 537, 96 N.J.L.aw 533. 

87. Utahl—^Meissner v. Boyle, 68 P. 
1110, 20 Utah 816. 

12 C.J. P 1020 note 40—46 C.J. p 1016 
note 34. 

Abolishment duxing* absence on mili - 
tacy duty 

Statute relating to public em¬ 
ployees who are absent on military 
duty does not confer a right to dif¬ 
ference between civil and military 
pay after civil positions have been 
abolished in good faith because there 
is no further need for such positions, 
since statute was designed to protect 
from impairment the standing of 
civil service employees because of 
military service and was not intend¬ 
ed to improve their rights over what 
those would have been had they per¬ 
formed no military service.—^Adairis 
V. McKenzie, 81 N.T.S.2d 186, 177 
Misc. 486. 

88. Ohio.—Kx parte Lawrence, .1 
Ohio St 431. 

88. Ohio.—Ex parte Lawrence, su¬ 
pra. 

90 , Del.—Walker v. Hughes, 86 
2d 47, 8 Terr3r447. 

PUl—< lozpiui Jtixls cited in Masters 


V. State, 181 So. 773, 776, 106 Fla. 
1660. 

46 C.J. p 1016 note 38. 

Officers holding over generally see 
supra § 48. 

9L Fla.—Masters v. State, supra. 
Vested interest for term only 

Officer takes vested interest in of¬ 
fice only for term fixed by constitu¬ 
tion, with respect to salary during 
period of holding over pending con¬ 
tested refilection.—State v. Graham. 
80 S.W.2d 274, 161 Tenn. 667. 

92. S.D.—Jones v. Roberts County, 
131 N.W. 861, 27 S.D. 619, 626, 84 
L.R.A.,N.S., 1170. 

46 C.J. p 1016 note 42. 

93. U.S.—Weinstein v. U. S., 74 F. 
Supp. 654, 109 Ct.Cl. 679. 

Tex.—^Falrless v. Cameron Coimty 
Water Improvement Dist. No. 1, 
Clv.App., 26 S.W.2d 661, error re¬ 
fused. 

46 C.J. p 1017 note 63. 
bisoharge by de facto ollloers 
Civil service employees who were 
discharged by commission after su¬ 
preme dourt upheld validity of stat¬ 
ute creating commission coiUd not 
recover salaries for period between 
such discharge and subsequent rein¬ 
statement. by other commissioners, 
notwithstanding statute creating 
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commission was subsequently de¬ 
clared unconstitutional by court of 
errors and appeals, since commis¬ 
sioners in discharging employees act¬ 
ed as de facto officers who had unob¬ 
structed possession of office accord¬ 
ing to judgment of supreme court. 
—^Byrnes v. Boulevard Com’rs of 
Hudson County, 197 A. 667, 16 N.J. 
Misc. 141, ajffirmed 3 A.2d 466, 121 
N.J.Law 497. 

Void orders of reixistatement 
Where referee was properly sepa¬ 
rated from his position, subsequent 
orders by civil service commission 
for his reinstatement, not founded 
on any competitive performance, 
were void and could not be basis for 
awarding back pay to referee.—Galt 
V. Department of Labor and Indus¬ 
try, 16 N.W.2d 869, 310 Mich. 66. 
Detexiuliiation of right to lost wages 
Where discharge of civil service 
employee was effected summarily by 
a^ head of an executive department 
under emergency statute, the only 
person who might properly determine 
whether employee - was entitled to 
payment of lost wages was the head 
of such department.—Welnsteip v. 
XT. S., 74 F.Supp. 664, 109 Ct.CL 679. 

94. Cal.—Stockton v. Department of 
. Employment, 163 P.2d 741, 26 Cal. 
2d 264—Nilsson v. State Persoimel 
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acquiesced in his removal,and by such acquies¬ 
cence must be deemed to have abandoned his of¬ 
fice.^® An officer who has been dismissed is enti¬ 
tled to his salary until his dismissal becomes ef- 

fective.®7 

Reversal of conviction of crime. If a conviction 
of a public official, who has been removed from 
office because of such conviction, is reversed, it has 
been held that the political subdivision must pay 
the remuneration for the entire period.®* However, 
it has also been held that a public officer who has 
been erroneously convicted of a crime which works 
an ouster from his office cannot, in the absence of a 
statute, on reversal of such erroneous judgment, 
recover the salary for the time during which he was 
excluded from office.*® 

b* Suspension 

An officer lawfully suspended, whether or not finally 
removed. Is generally not entitled to compensation for the 
period of suspension. If, however, he is suspended un¬ 
lawfully or without cause, he may ordinarily recover 
compensation for the period Involved. 

An officer or public employee lawfully suspend- 


Board of California, 78 P,2d 487, 
25 Oal.App.2d 699. 

Iowa.—CorptLS Jtuis gaoted in Mc- 
CUnton V. Melson, 297 N.W. 810, 
812, 230 Iowa 1141. 

Mich.—Sullivan v. Atwood, 288 N.W. 
300, 290 Mich. 664. 

Mont.—State v. Russell, 274 P. 148, 
84 Mont 61. 

N.J.—Walklet V. Civil Service Com¬ 
mission, 177 A. 894, 114 N.J.liaw 
582. 

N.T.—Burke v. McGoldrick, 23 N.T.S. 
2d 123, 260 App.Dlv. 605, rearru- 
ment denied 25 N.Y.S.2d 999, 261 
App.Div. 836. 

46 C.J'. p 1017 note 54. 

Effect of payment to de fkcto officer 
see infra $ 99. 

Xavalid decree of loss of pay 
Civil service commission, in order- 
inff reinstatement of civil servants 
who were removed. in violation of 
seniority rights, was without author¬ 
ity to decree loss of pay for period, 
or part thereof, on ground that no 
service was rendered during period.— 
Walklet V. Civil Service Commission, 
177 A. 894, 114 N.XLaw 582. 

Approval of vondheM 
Where employee improperly re¬ 
moved was ordered restored to his 
former status, commission’s' duty 
with respect to his compensation for 
period during which he was improp¬ 
erly removed would be discharged 
when It certified its api^val of 
vouchers representing his withheld 
pay for the controverted period.^ 
State: Civil Service Commission v. 
JAtxk 118 P.2d 1080,108 .0010. 397. 


ed is generally not entitled to compensation during 
the period of suspension,^ whether or not finally 
removed,® and especially where the statute provides 
that a suspension shall create a vacancy.* How¬ 
ever, where the suspending officer is without pow¬ 
er to suspend,^ or, having power, exercises it in a 
manner in contravention of a statute,* the suspend¬ 
ed officer is entitled to the compensation of the office 
during the period of suspension; and it has been 
held that, when an officer is suspended pending pro¬ 
ceedings on removal, the right to recover the com¬ 
pensation of the office is forfeited only in case of 
a conviction.* An officer or public employee sus¬ 
pended without cause from the. performance of 
the duties of his office by the appointing power, 
but not removed, is entitled, sometimes by virtue 
of statute, to the salary of the office, during the 
period of the suspension,*^ although the suspended 
officer may waive that right by express agreement 
or by conduct from which such an agreement or 
intention on his part may be fairly and reasonably 
inferred.* An officer suspended under a statute 
which expressly provides that no salary, shall be 
paid during the period of suspension is not entitled 

2. Mo.—^Blackwell v. Thayer, 74 S. 

W. 875, 101 Mo.App. 661. 

46 C.J. p 1016 note 44. 

3n Ohio.—Steubenville v. Culp^ 88 
Ohio St 18, 48 Am.R. 417. 

46 C.J. p 1016 note 45. 

4. N.Y.—Gregory v. New York, 21 
N.B. 119, 118 N.Y. 416, 8 L.RA 
854. 

5. Mich.—^Newberry v. Smith, 121 
N.W. 746, 157 Mich. 181. ' 

6. N.Y.—People v. Wood?, 112 N.B. 
915, 218 N.Y. 124. 

7. Cal.—Wylie v. State Personnel 
Bd. of Cal., 209 P.2d 974. . 

N.Y.—Haskins v. Warner, 47 N.Y.S, 
2d 793—Hirschberg v, Reavy, 42 
N.Y.S.2d 98, reversed on other 
grounds 45 N.Y.S.2d 926, 267. App. 
Biv. 766, 

46 C.J. p 1016 note 49. . . 

EstabUshmeat of one of several 
charges 

Where persoxmel hoard found only 
one of several charges filed by ap¬ 
pointing power against suspended 
state civil service employee to be 
true, board had power under statute 
to order pasrment of employee’s sala¬ 
ry during remainder, of period of ac¬ 
tual suspension pending hearing of 
the charges, and such order wasifiuiBl 
and could not be thereafter set aside 
by board.—Wyiie v. State. Personnel 
Bd. of Cat, CaULpp., 209 P.2d 974. 
a Mass.—^Bell v. Treasurer of Cam¬ 
bridge, 38 N.E.2d 660, 810 Masa 
. 484., 

N.Y.—Wardlaw v: New York, 88 NJBS. 
140, 137 N.Y. 194. 


"Oompansatlon.*’ 

(1) The word ’’compensation,” as 
used in law providing that on rein¬ 
statement an officer is entitled to 
the same compensation he would 
have received had he not been un¬ 
lawfully removed, connotes a pay¬ 
ment which adequately remunerates, 
makes amends for a wrong done, and 
carries with it the idea of making 
whole, or giving an equivalent or 
substitute of equal value.—Haskins 
V. Warner, 47 N.Y.S.2d 793. 

(2) A state police trooper, on re¬ 
instatement after being wrongfully 
discharged, was entitled to main¬ 
tenance allowance in addition to 
salary as part of the ’’compensation” 
to which he was entitled under civil 
service law.—Haskins v. Warner, 
supra.. 

96. Mass.—Bell v. Treasurer of 
Cambridge, 88 N.E.2d 660, 810 

Mass. 484. 

96. Mont.—State v. Russell, 274 P. 
148, 84 Mont. 61. 

97. Ark.—McCain v. Collins, 164 S. 
W.2d 448, 204 Ark. 621. 

98. CaL—^Byers v. Smith, 47 P.2d 
705, 4 Cal.2d 209. 

99- Wis,—^Becker v. Green Coxmty, 
184 N.W. 716, 186 N.W, 684, 176 
Wis, 120. 

-Cal.—Oorpits Xnzls cited in Ber- 
rick V. City of VaUejcj^ 40 P.2d 949, 
956, 4 CalApp;2d 25. 

N:Y.—KParis v. City of New York, 74 
N.Y.S.2d 584, 189 Misc. 446. 

46 C.J. p 1016 note 43. 
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to the salary of the office during the period, al¬ 
though no person is nominated for the place or ap¬ 
pointed to discharge its duties.^ The commence¬ 
ment of proceedings under civil service regula¬ 
tions for the removal of a public officer in the ab¬ 
sence of a statute so declaring does not of itself 
operate as a suspension of the officer pending the 
proceeding, or deprive him of the right to continue 
in the office, so as to bar his right to receive the 
compensation incident thereto.^® 

g 87^ -Occupancy of Two Offices 

An officer lawfully holding two offices Is entitled 
to receive the compensation attached to both; but he 
may not have the compensation attached to two offices 
If he Is not entitled to hold or perform the functions of 
more than one office at one time. 

Where an officer by law may, and as a matter 
of fact does, hold two offices, he is entitled to re¬ 
ceive the compensation attached to both offices, 
and an agreement .that he will perform the duties 
of either for less compensation than fixed by law 
is invalid.i2 On the other hand, one who is not 
entitled to hold or perform the functions of more 
than one office at one time may not collect compen¬ 
sation for more than one office for the same pe- 
riod.is A person holding one office whose pay is 


§ 88 

fixed by law or regulation cannot be allowed to re¬ 
ceive additional pay or compensation for perform¬ 
ing additional duties, or duties properly belonging 
to another office, unless authorized by law.^^ In 
construing statutes prohibiting dual or extra com¬ 
pensation courts have aimed to carry out the leg¬ 
islative intent by giving them sufficient flexibility 
not to injure the public service and sufficient rig¬ 
idity to prevent executive abuse.^5 

§ 88 . -Additional or Extrinsic Duties 

The addition of new duties germane to the office does 
not entitle a public officer to extra compensation there¬ 
for; but he may recover proper remuneration for serv¬ 
ices performed by request, not part of the duties of his 
office, and which could have been appropriately per¬ 
formed by anyone else. 

Where the duties of an officer are increased by 
the addition of other duties germane to the office 
wnthout provision for compensation, the officer must 
perform such duties without extra compensation.^® 
So, an officer is not entitled to extra compensation 
because additional duties pertaining to the office 
have been assumed by him or imposed on him by 
the exigencies of the office.^^ Services required 
of officers by law for which they are not specifical¬ 
ly paid must be considered compensated by the fees 
allowed for other services.^® 


9; XJ.S.—^Barbour v. XT. S., 17 CtCl. 
149. 

10. Minn.—Markus v. Duluth, 164 N. 
W. 906, 188 Minn. 226. 

11. U.S.—^U. S. V. Saunders, CtCL, 

7 S.Ct. 467, 120 U.S. 126. 30 LuBd. 
694. 

88 C.J. P 348 note 97—46 C.J. P 1017 
note 58. 

IS. Kan,—Congdon v. Knapp, 187 P, 
660, 106 Kan. 206. 

■T* 

13 . Fla.—Plood V. State, 129 ©o. 861, 
100'Fla. 70. 

Compatible offices 
Section of organic act prohibiting 
law permitting officer to draw com¬ 
pensation for more than one office 
has been held applicable to compati¬ 
ble offices.—^iiopez v. Martorell, C.C. 
A.Puerto Hico, 59 P.2d 176. 

14. U.S.—Hall V. U. S., Minn., 91 
U.S. 559, 23 UEd. 446. 

88 C.J. p 348 note 98. 

18- U.S.—liandram v. U. S., 16 Ct.a. 
74. 

83 aj. p 849 note 99. 

18. Ark.—Barber v. Edwards, 141 S. 
W.2d 831, 200 Ark. 940—Goode v. 
Union County, S.W.2d 100*. 189 
1128. 

CaL—McAulifCe v. Kane. 128 P.2d 
. 982, 54 Cal.App.2d 288—Vogel v. 
White, 25 P.2d 238, 134 CaLApp.. 
262. 


Conn.—Condon y. Metropolitan Dist., 
85 A.2d 840, iso Conn. 478. 

Ga.—Mitchell v. City of Thomasville, 
178 S.E. 161, 60 Ga.App. 304. 

Ind.—State ex rel. Foust v. Myers, 
83 N.B.2d 799. 

Minn.—Jerome v. Bums, 279 N.W. 
237, 202 Minn. 485. 

N.J.—Hoboken Local Ho. 2, N. J. 
State Patrolmens Benev. Ass'n v. 
City of Hoboken, 44 A,2d 329, 133 
N.J.Liaw 334, affirmed 48 A.2d 917, 
134 N.J.Law 616—GlUan v. Bor¬ 
ough of East Newark, Hudson 
County, 146 A. 649, 7 N.J.Misc. 
616. 

N.T.^—^Thompson v. Hofstatter, 191 
N.B. 772, 266 N.Y. 64—Goldstein v. 
Berry, 261 N.Y.S. 47, 232 App.Div. 
583. 

N.C.—^Hill V. Stansbury, 25 S.B.2d 
604, 223. N.C. 193. 

Pa.—^Lawson v. Allegheny County, 
191 A, 600. 

-Wis.—^Dodge County v. Kaiser, 11 
N.W.2d 848, 243 Wis. 651—Quaw v. 
Paff, 74 N.W. 869, 98 Wis. 586. i 
46 CJ. P 1017 note 60. 

Effect Of constitution or statutory 
prohibition against clmnge of sal¬ 
ary see infra $ 95. 

2(egi8ter' 

The duties of a register may be 
increased within reasonable limits 
without giving him any right to ex-, 
tra„concpensation., 
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Okl.—^Broaddus v. Pawnee County, 
88 P. 250, 16 Okl. 473. 

Wis.—^Burgess v, Dane County, 184 
N.W. 841, 148 Wis. 427. 

Statutory reoognltioa. of right to im¬ 
pose new duties 

Statute providing that no officer 
shall receive for services any other 
or greater fee than is allowed by 
law, or any fee for services rendered 
when the law has not fixed a com¬ 
pensation therefor, recognizes the 
right to impose new duties on a 
public officer without compensation. 
—Smothers v. Washington County 
Fiscal Court, 170 S.W.2d 367, 294 
Ky. 36. 

17. Md.—Corpus Juris cited ±a, 
Gaver v. County Com'rs of Fred¬ 
erick County, 8 A.2d 468, 466, 175 
Md. 639. 

Neb.—Nelslus v. Henry, 5 N.W.2d 
291, 142 Neb. 29, affirmed 9 N.W. 
2d 163, 143 Neb. 273. 

46 CJ. P 1017 note 61. ^ 

Changed conditions 
The work of ah official may be¬ 
come onerous from changed condi¬ 
tions or increased duties, but noth¬ 
ing in addition to the s^tutory re¬ 
ward may be claimed by the officer, 
however disproportionate to the val¬ 
ue of his services it may be or bch 
come.—^Hill V. Stansbury, 26 S.B.2d 
604, 223 N.C. 193. 

la Wis;—Dodge County v. -Kalse8v 



OFFICERS 


67 C.J.S. 


§ 88 

On the other hand, an officer is not obliged, be¬ 
cause his office is salaried, to perform all manner of 
public service without additional compensation,^^ 
and for services performed by request, not part of 
the duties of his office, and which could have been as 
appropriately performed by any other person, he 
may recover a proper remuneration.20 In this con¬ 
nection, although service not required by the law 
cannot be classed as official duties,nevertheless 
public policy requires that courts should not favor 
nice distinctions in order to declare certain acts of 
public officers extraofficial.22 

Extra services, as applied to services of officers, 
are services incident to their offices for which com¬ 
pensation is not provided by law.^^ 

§ 89. Form and Elements of Compensation 

In the absence of constitutional restriction, the leg¬ 
islature may specify the method of fixing the compensa¬ 
tion of public officers. 

In the absence of constitutional limitation, the 
legislature may specify the method of fixing the 
compensation of public officers.^^ Constitutional 
provisions that the aggregate of the allowance to 
a public officer shall not exceed a specified limit, 
and that all of it should be fixed before induction 
into office, do not prevent the legislature from pro¬ 
viding for the separate allowance of salaries to 


public officers for different specified services.25 a 
public employee, after his resignation, may be en¬ 
titled to a payment in lieu of compensatory time 
off to which he became entitled because of over¬ 
time worked.2® 

Emolument. With respect to public officers, 
"emolument” means or includes that which is an¬ 
nexed to the possession of office as salary, fees, 
and perquisites it imports any perquisite, advan¬ 
tage, profit, or gain arising from the possession of 
an office.28 The term “emolument” is sometimes 
used in the sense of compensation that is only in¬ 
cidental to the principal salary or compensation of 
an officer.2^ The gain, profit, or advantage which 
is contemplated in the definition or significance of 
the word “emolument,” as applied to officers, com¬ 
prehends a gain, profit, or advantage which is pe¬ 
cuniary in character.^® Public emolument is emolu¬ 
ment paid out of public funds.^i “Salary” has been 
distinguished from “emolument,2 the latter term 
being deemed more comprehensive.^® 

Vacation pay. Vacation with pay is not a gratui¬ 
ty but is compensation for services rendered.®^ 
Under some statutes, a probationary employee is 
not entitled to a vacation period with pay.®® In 
the absence of provision to the contrary, a public 
employee does not necessarily lose his right to com¬ 
pensation for accumulated vacation periods on be¬ 
ing separated from the service,®® unless he has 


11 N.W.2d 348, 243 Wls. 661— 

. Crocker v. Supervisors of Brown 
County, 86 Wis. 284. 

19. N.jr. —Smathers v. Board of 
Chosen Freeholders of Atlantic 
County. Sup., 174 A. 336, 113 N.J. 
Ijaw 281. 

^ Ky.—^Land v. Lewis, 186 S.W. 
2d 803, 299 Ky. 866. 

K.C.—Hill V. Stansbury, 26 S.E.2d 
604. 223 N.C. 193. . 

Tex.—Corpus gmrls dted in Moore 
V. Sheppard. 192 S.W.2d 659, 560, 
144 Tex. 637. 

46 C.J. P 1017 note 62. 

31.' Peu—County Auditors of Mc¬ 
Kean County V. Anderson. 3 A.2d 
28, 133 Fa.Super. 475. 

22m Ind.—Indianapolis v. Lamkln, 
112 KJBl 833, 62 IndApp. 126. 

V- Ind.—^Miami County v, Blake, 
2l Ind. 32. 

.25 C.J. P 250 note 39. 

84. Tenn.—Tenpenny v. Cannon 

’ County, 177 S.W.2d 817, 180 Tenn. 
618. 

Mode of payment see infra S 99. 

35* Ky.—^Eobiuson v. Mllott Coun¬ 
ty Fiscal Court, 82 S.W.2d 564, 
236 Ky. 63. 

Cal.—Clark v. State Personnel 


Board, 133 P.2d 11, 66 Cal.App.2d 
499. 

27. Mo.—State v. Dishman, 68 S. 
W.2d 797, 334 Mo. 874. 

Wyo.—Taxpayers* League of Carbon 
County V. McPherson, 64 P.2d 897, 
49 Wyo. 261, 106 A.L.R. 767— 
Reals, County Treasurer v. Smith, 
56 P. 690, . 692, 8 Wyo. 169. 

28. Pa.—Apple v. Crawford County, 
105 Pa. 800. 51 Am.L. 205. 

Wyo. —^Taxpayers* League of Carbon 
County, Wyo. v. McPherson, 64 P. 
2d 897, 903, 49 Wyo. 261, 106 A. 
L.R. 767. 

46 C,J. p 1024 note 56 [a]. 

29. Pa.—Commonwealth ex rel. v. 
Elliott, 40 Dist & Co. 666. 

30. Wash.—State ex rel. Todd v. 
Reeves, 82 P.2d 173, 196 Wash. 

146, 118 A.L.R. 177. 

Wyo.—^Taxpayers* League of Carbon 
County V. McPherson, 64 P.2d 897, 
901, 49 Wyo. 261, 106 A.LJEI. 767— 
Beals, County Treasurer v. Smith, 
56 P. 690, 8 Wyo. 159. 

3L Ky.—State Bd. Charities, etc. v. 
Hays, 227 S.W. 282, 287, 190 Ky. 

147. 

60 C.J. p 863 note 41. 

32. Mont.—Scharrenbroich v. Lew¬ 
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is, etc., County, 83 P. 482, 83 Mont 
260, 267. 

Pa,—^Retirement of State Employees, 
28 Pa.Dist 393, 394. 

33. Mont—Scharrenbroich v. Lew¬ 
is, etc.. County, 83 P. 482, 33 Mont 
260, 257. 

64 CJ. p 1124 note 72 [a], 

34. Mich.—^Ramey v. State, 296 N. 
W. 323, 296 Mich. 449. 

35. Cal.—Wiles v. State Personnel 
Board of California, App., Ill P. 
2d 928. 

30. Cal.—Pohle v. Christian, 130 P. 
2d 417, 21 Cal.2d 83—Wiles v. 
State Personnel Board, 121 P.2d 
. 673, 19 Cal.2d 844—Clark v. State 
Personnel Board, 138 P.2d 11, 56 
CalApp.2d 499. 

<AvU service commission rule pro¬ 
viding that leave with pay be given 
employees in the classified service 
and that any employee, who is sep¬ 
arated from state service with leave 
untaken be compensated for unused 
portion of his annual leave allow¬ 
ance was within general policy of 
the Civil Service Act and withih 
power of the commission to adopt— 
Ramey v. State, 296 N.W. 823, 296 
Mich. 449. 
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waived it by refusing to take a vacation before be 
was laid 

Disability or death benefits. An officer or public 
employee may be entitled to disability benefits, or 
on his death his beneficiaries may be entitled to 
death benefits, where statutes in effect so provide.38 
A statute of this nature should be prospectively 
applied where such application has been indicated 
to be the legislative intention but effect must be 
given to a statutory provision that no benefits 
should be payable thereunder until after a specified 
time from the date of the passage of the statute 
and its'approval by the governor.^® An officer may 
be entitled to the pa3rment of benefits on becom¬ 
ing totally and permanently disabled notwithstand¬ 
ing he continues to hold office and to receive his 
salary, where there is no requirement in the stat¬ 
ute that he resign before being entitled to such ben- 
efits.^^ Further, a board may be estopped to deny 
the right of an officer to disability benefits.^^ An 
award of benefits payable under civil service laws 
on the accidental death of an employee is to be made 
on the same theory as an award imder the work¬ 
men’s compensation law, with respect to what is 
an accidental death.^8 

§ 90. - Salary^ Fees, and Per Diem Al¬ 

lowance 

a. In general 

b. Fees 

a. In General 

An officer may be entitled to a per diem allowance, 


or to a salary In exclusion of the allowance of any other 
compensation. 

The word "allowance" is sometimes employed 
as referring to pajments to public officers.^^ A sal¬ 
ary specified by law for the discharge of official 
duties impliedly excludes the allowance of any 
other compensation therefor.^5 a fortiori, consti¬ 
tutional or statutory provisions to the effect that 
all fees, perquisites, and emoluments above the 
amount of the salaries of public officers shall be 
paid into the public treasury make the salaries the 
sole compensation of such officers for their serv¬ 
ices.**® 

Per diem allowance. Where a statute fixes an 
officer’s compensation at a certain sum per day, 
such officer, performing any substantial service on 
a particular day, has a right to a per diem compen¬ 
sation for that day.**^ 

b. Fees 

Fees are collectable only to the extent authorized by 
law, and In this connection statutes providing for fees 
are strictly construed and will not be extended beyond 
their letter. 

Fees collected by officers represent the charges 
which the state makes for services rendered by it 
through its officers, and constitute a fund subject 
to the control of the state and to be applied as the 
legislature directs.*® The legislative branch of the 
government may provide, in its discretion, that the 
compensation of one who performs services for the 
public in an official capacity shall be derived direct¬ 
ly from fees and costs collected;*® and, when fees 


87. Cal.—Pohle v. Christian, 130 P. 
2d 417, 21 Cal.Sd 83—Clark v. State 
Personnel Board, 133 P.2d 11, 56 
Cal.App.2d 499. 

88. S.C.—Powell V. Board of Com’rs 
of Police Ins. Ss Annuity Fund of 
State, 41 S.B.2d 780, 210 S.C. 136, 
1 A.L.K.2d 330—Weston v. Board 
of Corners of Police Insurance and 
Annuity Fund, 13 S.B.2d 600, 196 
S.C. 491. 

Pensions see infra § 92. 

Statute held not mandatoxy 
Some statutory provisions as to 
membership in an association. of 
public employees organized under 
statute, the purpose of the associa¬ 
tion being, among other things, to 
provide death benefits to the bene¬ 
ficiaries of a deceased member of 
the association, have been held not 
mandatory.—Weston v. Board of 
Corners of Police Insurance and An¬ 
nuity Fund, 13 S.B.2d 600, 196 S.C. 
491. 

taestion of law 

In action for disability benefits, 
where testimony ottered to prove to¬ 


tal and permanent disability was 
uncontradicted and as a whole tend¬ 
ed to establish such disability, ques¬ 
tion of disability became one of law 
and trial court was authorized to di¬ 
rect a verdict.—HaTling v. Board of 
Com’rs of Police insurance and An¬ 
nuity Fund, 31 S.B.2d 913, 205 S.C. 
319. 

39. S.C.—Powell V. Board of Com*rs 
of Police Ins. & Annuity Fund of 
State, 41 S.B.2d 780, 210 S.C. 136, 1 
A.Ii.H.2d 330. 

4a S.C.—Weston v. Board of 
Corners of Police Insurance and 
Annuity. Fund, 13 S.B.2d 600, 196 
S.C. 491. 

41. S.C.—Harling v. Board of 
Com'rs of Police Insurance and 
Annuity Fund, 81 S.B.2d 913, 205 
S.C. 319. 

48. S.C.—Powell V. Board of Coin'rs 
of Police Ins. & Annuity Fund of 
State, 41 S,B.2d 780, 210 S.C, 136, 
1 A.Li.H.2d 330. 

43. N.T.—Neitlich v. O'Leary, 41 N. 

I T.S.2d 496. 


44. Ky.—Ohio County Ct. v. New¬ 
ton, 79 Ky. 267. 

2 CJ. P 1167 note 45. 

45. Ky.—Dishman v. Coleman, 50 S. 
W.2d 504, 244 Ky. 239. 

46. Colo.—Flanders v. Kochenberg- 
er, 193 P.2d 281, 118 Colo. 104— 
Glaister v. Kit Carson County, 123 
P. 955, 22 Colo.App. 326. 

47- Wash.—State v. Hum, 172 P. 
1147, 102 Wash. 328, 1 A-L.R. 274. 

48. Fla.—State v. Spencer, 87 So. 
684, 81 Fla. 211. 

Ky.—^Holland v. Fayette County, 41 
S.W.2d 651. 240 Ky. 37. 

49- Ohio.—State ex rel. Bracken v. 
Weber, 24 N.B.2d 446, 136 Ohio 
St. 140. 

^'Fee*' defined as charge for service 
of public bfiicer see 36 O.XS. p 623 
note 7. 

Fee of public officer distinguished 
from tax see the C.J.S. title Taxa¬ 
tion 5 1, also 61 C.J. P 73 notes 53- 
56. 
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are prescribed as his compensation, the officer is not 
entitled to receive any other or additional pay.®® 
The state may give all the fees to the officer as his 
compensation, or it may give him a portion only, 
and retain the remainder to be applied to such pur¬ 
poses as the legislature may determine.®^ 

Fees are collectable only when and to the 
tent authorized by law,®^ and an officer demanding 
fees®® either from the public,®^ or the state or 
other governmental bodies,®® must point to a par¬ 
ticular statute authorizing them. No usage with 
respect to making such charges can legalize them 
without such authority.®® However, the general 
principle prohibiting public officials from charging 
fees for the performance of their official duties does 
not prohibit them from charging for their services 
for acts that they are under no obligation, under the 
law, to perform.®'^ 

A fee paid a public officer for the performance of 
a duty enjoined by statute is regarded as collected 
in an official capacity;®® and, where an officer re¬ 
ceives a salary for services rendered in his official 
capacity, the presumption is that it is as compen- 


67 C.J.S. 

sation for the performances of his duties as such 
officer, and that fees received by him are received 
in his official capacity and not as additional com¬ 
pensation.®® It has been held that, when a fee 
office has by statute been put on a salary basis, its 
fees are made public property;®® but!it has also 
been asserted that a fee which is provided for a 
specified public service presumably becomes the 
property of the officer authorized to collect it, sub¬ 
ject to the power of the proper public authority to 
limit the amount retainable by the officer to a cer¬ 
tain sum,®i and the limitation is usually accom¬ 
plished by establishing a maximum salary payable 
out of the fees he collects.®® Where the salaries 
and expenses of certain officers are to be paid only 
out of a prescribed per cent of the fees collected 
by them, and the fees collected during a given 
month are insufficient to pay the amount thereof, 
the deficit may be made up, under some provisions, 
from a surplus accumulated in prior months;®® 
the term of the officer and not the month is the 
unit, and the prescribed per cent of the fees accru¬ 
ing during the officer's term and paid into the state 
treasury, whether collected by him, or by his suc- 
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BO. Colo.—^McGovern v. Denver, 181 
P. 273, 54 Colo. 411. 

SactrliLoe of life oz Um'b 

Fees received by an officer gen¬ 
erally compensate him adequately 
for his services, but in fixing fees it 
Is improbable that legislature in¬ 
tended that life or limb should be 
sacrificed for them.—Gross v. Gates, 
194 A. 466,109 Yt 166. 

61. Pla.—State v. Spencer, 87 So. 
634, 81 Fla. 211. 

Ky.—Holland v. Fayette County, 41 
S.W:2d 651, 240 Ky. 37. 

Sa. Ala.—Jefferson County v. Ca- 
panes, 179 So. 637, 236 Ala. 449. 
Cal.—Madden v. Riley, 128 P.2d 602, 
63 Cal.App.2d 814—^Marin County 
V. Messner, 112 P.2d 731, 44 Cal. 
App.2d 677. 

Colo.—Hillman v. Chmelka, 195 P.2d 
945, 118 Colo. 252. 

Fla.—Bradford v. Stoutamire, 88 So. 
2d 684. 

Ind.—Applegate v. State ex rel. Pet- 
tiiohn, 186 N.E. 911, 205 Ind. 122 
—City of Bast Chicago, Ind. v. 
Seuberli, 31 ir.B.2d 71, 108 Ind. 
App. 581. . 

JKy.—Smothers v. Washington Coun¬ 
ty Fiscal Court, 170 S.W.2d 867, 
294 Ky. 36. 

Neb.—^Ehlers v. Gallagher, 22 N.W. 

2d 396, 147 Neb. 97. 

N.Y.—^In re Garment Center. Capitol, 
54 N-T3.2d 267, 183 Misc. 966. 
^enn.—Henderson v. Scott, 1 Tenn. 
App. 461. 

Tex.—Oozpiui JuxlJi died In Nueces 
County v, Currington, CivApp., 
151 S.W.2d 648, 652, reversed on 


other grounds 162 S.W.2d 687, 139 
Tex. 297. 

Wash.—Corpus juris quoted in Fim- 
nia V. Grays Harbor County, 291 
P. 1111, 1112, 168 Wash. 619. 

46 C.J. p 1017 note 66, p 1018 note 67. 
Pinaaoial imposltiou 

Public policy forbids a public offi¬ 
cer, vrith discretionary power, to 
mahe charges that amount to finan¬ 
cial. imposition.—Weimer v. EDlllman 
Coal & Coke Co., 161 A. 466, 106 Pa. 
Super. 603. 

Two fees for same servioe 

Generally, an officeir of the law 
may not collect two fees, for the 
same public service.—Common¬ 
wealth V. Fisher, 198 A. 925, 131 Pa. 
Super. 117. 

53. Ala.—State ex rel. Holcombe, 
166 So. 602, 232 Ala. 16. 

Ind.—Applegate v. State ex. rel. Pet- 
tijohn, 186 N.B, 911, 206 Ind. 122 
—City of East Chicago, Ind., v. 
Seuberli, 31 N.B.2d 71, 108 Ind. 
App. 681. 

Ky.—Corpus Jtuds dted in Goodlett 
V. Anderson County,. 101 S.W.2d 
421, 426, 267 Ky. 166. 

Tex.—^Nueces County v. Currington, 
162 S.W.2d 687, 139 Tex. 297. 
Wash.—Corpus JUris quoted in Fur- 
nia V. Grays Harbor County, 291 
P. 1111, 1112, 168 Wash. 619. 

46 C.J. P 1017 note 66, p 1018 note 
67. 

54. Wash.—Corpus Jtpds quoted in 
Fumla V. Grays Harbor County, 
291 P. 1111, .1112, 168 Wash. 619. 

4$ C.J. P 1017 note 66. 
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55. Wash.—Corpus JUris quoted in 
Fumia v. Grays Harbor County, 
291 P. -1111, 1112, 168 Wash. 619. 

46 C.J. P 1018 note 67. 

56. U.S.—Ogden v. Maxwell, CC.N. 
T., 18 P.Cas.No.10,468, 3 Blatchf. 
319. 

WBLah .— Corpus Jhris quoted in Fur- 
nia V. Grays Harbor County, 291 
P. 1111, 1112, 168 Wash. 619. 

57. Tex.—Moore v, Sheppard, 192 
S.W.2d 659, 144 Tex. 687. 

58. Tex.—Nueces County v. Cur¬ 
rington, 162 S.W.2d 687, 139 Tex. 
297. 

69. Pa.—Schuylkill County v. 

Wiest, 101 A. 761, 267 Pa* 426. 

46 C.J. P 1018 note 69. 

60. Minn.—St, Louis County v. 
Magle, 269 N.W. 106, 198 Minn. 
127. 

AppropriaMoh to own use prohibited 
Pa,—^Indiana County v. Long, 40 Pa. 
Dlst & Co. 32. 

61. Colo.—^Moffat' Tunnel Improve¬ 
ment Dist. V. McGuire, 87 P.2d 
763, 103 Colo. 639. 

62. Colo.—^Moffat Tunnel Improve¬ 
ment pist. V. McGuire, supra. 
Purpose of oonstitutional limita¬ 
tion of fund available for salaries 
and expenses of certain county offi¬ 
cers, to specified per cent of fees col- 

. lected during each officer’s term was 
to abolish exorbitant fees and con¬ 
sequent corruption of voters.—Shan¬ 
non V. Grieb, 99 S.W.2d 761, 

. 690. 

63. Hy.i-r3hannon v, Grieb,. supra!. 
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cessor or a collector, and regardless of the time 
they were paid or collected, are available for the 
salaries and expenses of the office.®^ 

Rules of construction. The intent of the legisla¬ 
ture controls in the construction of statutes pro¬ 
viding for fees of office,and, as to such intent and 
the meaning of the enactment, the usual rules of 
interpretation are applied.®® In general, statutes 
providing for fees are to be strictly construed®^ 
against allowing a fee by implication,®® with respect 
to both the fixing of the fee and the officer entitled 
thereto;®® and such statutes will not be extended 
beyond their letter.^® However, when a public 
officer receives his sole compensation by way of fees 
for services performed, and the law makes pro¬ 
vision for the payment of such fees, it is not rea¬ 
sonable to construe the statute so narrowly or strict¬ 
ly that the officer will be required to render serv¬ 
ices without ‘ compensation, unless such construc¬ 
tion is clearly required.?! 

§ 91. — Mileage and Other Expenses 

a. In general 

b. Mileage 

a. In General 

An officer is entitled to compensation for expenses 


Incurred by him In the performance of his official duties 
when, but only to the extent, provided for directly or by 
necessary implication. 

The right of an officer to compensation for ex¬ 
penses incurred by him in the performance of an 
official duty must be found in a provision of the 
constitution or a statute conferring it either direct¬ 
ly or by necessary implication,^^ ^nd the officer can¬ 
not recover compensation additional to the compen¬ 
sation fixed by statute for such expenses.^® On the 
other hand, in the absence of constitutional restric¬ 
tion, provision may be made for the allowance to 
an officer of the expenses incurred by him in the 
performance of his official duties and, where the 
law requires an officer to do that which necessi¬ 
tates an expenditure of money for which no pro¬ 
vision is made to supply him with cash in hand, 
he may make the expenditure out of his own funds 
and receive reimbursement therefor.^® Where a 
public duty is demanded of an officer without pro¬ 
vision for any compensation, the expense must be 
borne by the public for whose benefit it is done.^® 
However, in order to justify indemnification of a 
public officer for an expense incurred, in the dis¬ 
charge of his official duties, the officer must have 
acted in good faith, in the discharge of a duty im¬ 
posed or authorized by law, and in a matter in 
which the government has an interest.'^'^ 


64. Ky ,—Shannon v. Qrieb, supra. 

65. Tex.—^Markweil v. Galveston 
County, Civ.App., 186 S.W.2d 273, 
error refused. 

66. Tex.—^Markwell v. Galveston 
County, supra. 

67. Cal.—Madden V,. Riley. 128 P.2d 

602, 63 Cai.App.2d 814—^Marln 

County V. Messner, 112 P.2d 731, 
44 Cal.App.2d 577. 

Del.—^Highfield v. Delaware Trust 
Co., 188 A. 910, 8 W.W.Harr. 116. 

Fla.—^Bradford v. Stoutamire, 38 So. 
2a 684. 

Ky.—Overstreet v. Boyle County 
Fiscal Court, 95 S.W.2d 584, 264 
Ky. 761. 

Mont.—State ex rel. Matson v. 
O’Hern, 65 P:2d 619, 104 Mont 
126. 

Ohio.—State ex 1*61. Leis v. Fergu¬ 
son. 80 N.K.2d 118, 149 Ohio St. 
656. 

S.C.-TState V. Wilder, 18 S.B.2d 824. 
198 S.a 390. . 

Tenn.—^Draper v. Putnam County, 
156 S.W.2d 848, 26 TennJlpp. 269. 

Tex.—Moore v. Sheppard, 192 S.W. 
2d 559.144 Tex. 687. 

46 C.J. P 1019 note 94. 

Strict construction of statutes re¬ 
lating to /compensation generally 
see infra § 98 a (4>. 

Penal statniies 

• A statute requiring officer to set 

IP list of fees prescribed ^d pro¬ 


viding for forfeiture of fees in case 
of default, and statute providing 
penalty for receiving greater fees 
than are allowed by law, are highly 
penal and must be strictly con¬ 
strued.—Sebastian Bridge Dist. v. 
Lynch. 138 S.W.2d 81, 200 Arfe. 134. 

68. Tex.—^Moore v, Sheppard, 192 S. 
W.2d 659. 144 Tex. 637. 

69. Tex.—^Moore v. Sheppard, supra. 

70. Ala.—State ex rel. Holcombe v. 
Stone, 166 So. 602, 232 Ala. 16. 

71. Wash.—^Purnia v. Grays Harbor 
County, 291 P. 1111, 168 Wash. 
619. 

72. Ala.—CoxpTUi goxis died in 
Goode V. Tyler, 186 So. 129, 131, 
237 Ala. 106—Jefferson County v. 
Capanes, 179 So. 637, 235 Ala. 449. 

Cal.—^Madden v. Riley, 128 P.2d 602, 
53 Cal.App.2d 814. 

Idaho.—Corpus Juris dted In Clay¬ 
ton y. Barnes, 16 P.2d 1056, 1058, 
52 Idaho 418. 

Ky.—City of Fulton v. Shanklin, 122 
S.W.2d 733, 275 Ky. 772. 

Ohio.—Corpus Juris quoted In State 
ex rel. Leis v. Fer^son, 80 N.E,2d 
118, 120. 149 Ohio St 655. 

Or.—Mackenzie v. Douglas County, 
169 P. 625i 1033, 81 Or. 442. 

Pa.—Commonwealth ex rel. Duff v. 
McCloskey, ComuPl., 56 Dauph.Co. 
331. 

73. Ohio.—Corpus Juris quoted in 
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State ex rel. Leis v. Ferguson, 80 
N.B.2d 118, 120, 149 Ohio St 655. 
Pa.—^Benson v. Bradford County, 192 
A. 650, 326 Pa. 454. 

46 C.J. P 1018 note 73. 

74. Ky.—^Manning v. Sims, 213 S. 
W.2d 677, 308 Ky. 687. 

Mich.—Perris v. Aten. 28 N.W.2d 
899, 318 Mich. 528. 

Bight of citizens 

In defending his right to an office, 
officer acts not only for himself but 
for the citizens who have chosen 
him, as respects right to reimburse¬ 
ment for expenditures.—^Page v. Mil¬ 
waukee County, 283 N.W. 833, 230 
Wis. 881, 

75. Mo.—Corpus juris dted in 
Maxwell v. Andrew County, 146 S. 
W.2d 621, 626, 847 Mo. 166. 

Okl.—Ticer v. State, 128 P. 493, 86 
Okl. 1, 

Failure to render bill 
Failure of officer to render hills 
for his expenses periodically during 
his term of office does not defeat his 
right to recover such expenses.— 
Dunkle V. Perry County, 41 PalDist. 
& Co. 80. 

76. Pa.—Hul sizer v. ITorthamptor 
County, 19 Pa.Co. 385. 

46 C.J. P 1018 note 76. 

77i Conn.—^Maitland v. Town oi 
Thompson, 27 A.2d 160, 129 Conn 
186; 
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§ 91 

An allowance to a public official for expenses cov¬ 
ers the actual cost of expenses arising from the 
performance of his official duties,'^^ and any excess 
over the actual cost of such expenses is an increase 
in compensation.^^ In determining whether par¬ 
ticular expenses are allowable, the rule of ejusdem 
generis may be applied so as to qualify general 
language by specifically enumerated items and to 
restrict its meaning to expenses of the same kind 
or class.so 

Expenses distinguished from fees. An expense 
incurred in performing services is distinct and sep¬ 
arate from fees allowed for rendering such ser^dces 
in that fees to an officer are a recompense for his 
services, while expenses allowed him are designed 
to indemnify or reimburse him for funds expended 
in performing his duties.^^ 

Reimbursement for defending prosecution. Re¬ 
imbursement to public officers of expenses incurred 
in defending criminal prosecutions for official acts 
or omissions, under a statute prospective in effect, 
is to be regarded as part of the compensation which 
the officer is to receive for the services .to be ren- 
dered .^2 ^ provision for such reimbursement, if 
retroactive in effect, is unconstitutional.^s 

Expenses incurred outside state. A charge for 
expenses by a public officer for services without 
the state, where the law does not autliorize the per¬ 
formance of such services beyond the state’s bound¬ 
aries, is illegal.®^ A statute which in effect limits 
the allowance of officers and public employees when 
traveling within the state on official business has 
no application to expenses incurred while traveling 
outside the state.^5 

1)« Mileage 

Mileage is compensation to public officers for their 
expenses while traveling bn public business and is allow- 
able only as provided by law. 

78. Term.—State ex rel. Doty v. 

Styke, 199 S.W.2cl 46S, 29 Tenn. 

App. 620. 

79. Tenn.—State ex rel., Doty v. 

Styke, supra. 

80. Tex.—State v. Carnes, 106 S.W. 

2d 897. 

«!• Ky.—Harlan County y. Blair, 49 
S.W.2d 1028, 248 Ky. 777. 

82. N.X.—SchiefCelin v, Hezury, 206 
N.Y3. 172, 128 Misc. 792; aflElrmed 
207 N.T.S. 914, 212 APP.Div. 806, 

212 N.T.S. 914, 215 App.Div. 706, 
aifinned 152 N.R 486, 242 N.Y. 581. 

88. N.Y,—Chapman v. New York, 

61 N.B. 108, 168 N.Y. 80. 86 Am. 

S.H. 661, 5$ RRA. 846—Schleffe- 
Un V. Henry, 206 N.T.S. 172, 123 
Misc. 792, affirmed 207 N.T.S. 914, 

212 AppJOiv. 806, 212 N.T.S. 914, 
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Mileage is compensation allowed to public offi. 
cers for their expenses while traveling on public 
business;®® payment allowed to a public function¬ 
ary for the expenses of travel in the discharge 
of his duties, according to the number of miles 
passed over.®^ The term imputes the necessity of 
travel in order for one, claiming a sum as due 
under a constitutional or statutory provision author¬ 
izing payment of mileage, to be entitled to such pay¬ 
ment;®® and, where a statute provides for mileage 
for an officer in necessary travel, no mileage accrues 
unless such officer or some one for him makes the 
journey in person, for which such mileage is pro¬ 
vided.®® 

Mileage is allowable when, but only to the ex¬ 
tent, permitted by law;®® and the fact that a stat¬ 
ute allowing mileage, when properly construed, will 
create difficulties of administration as well as incon¬ 
venience to those affected by it, affords no legal rea¬ 
son for adding to, or eliding from, the statute words 
or phraseology in order to make the law over into 
a form that the court might think best.®l Under a 
statute providing that a mileage fee or mileage ex¬ 
pense allowed to any officer shall not exceed a speci¬ 
fied rate, the officer is entitled to receive only his 
actual expenses, not to exceed the specified rate.^® 

Travel from home to business. Unless the legis¬ 
lature has expressly and explicitly included in the 
expenses to be allowed public officers the cost, of 
travel from their homes to the places where their 
regular duties are to be performed, such expenses 
are not a legitimate public charge.®® 

As constituting compensation. In a limited sense, 
mileage may become a part of the compensation of 
an officer;®^ if the mileage allowance is limited to 
the amount actually expended in traveling, it can¬ 
not add anything to the income of the recipient of 
the salary;®® but, if the mileage is not so limited, 

HI.—People V. McCord, 143 HI.App. 
28. 

90. Pa.—Benson v. Bradford Coun¬ 
ty, 192 A. 660, 826 Pa. 464. 

91. Wyo.—State ex rel. Murane v. 
Jack, 71 P.2d 917, 112 A.D.R. 171. 

92. Wyo.—State ex rel. Murane v. 
Jack, 70 P.2d 888, 112 A.D.R; 161, 
rehearingr denied 7X P.2d 917, 112 
A.L.R. 171. 

93. Arte.—^Thompson y. Frobmiller 
107 P.2d 876. 56 Arte. 313. 

94. Idaho.—^Reed v. Gallet, 299 P 
337, 50 Idaho 688. 

Utah.—^Marioneaux v. Cutler, 91 P 
365, 32 Utah 476. • 

96. Idaho.—^Reed v. Gallet, supra. 
Utah.—^Marioneaux V. Cutler, 91 I 
365, 82 UtaH 475. 


215 App.Div. 706, affirmed 162 N. 
B. 436, 242 N.Y. 681. 

84. Arte.—^Kerby v. State ex rel. 
Prohmlller, 167 p.2d 698, 62 Arte. 
294. 

86. Pla.—State ex rel. Parker v. 
Lee, 151 So. 491, 113 Pla. 40. 

86. CaJ.—^Howes v. Abbott, 20 P. 
672, 78 Cal. 270. 

40 aJ. p 668 note 50—46 CJ. P 1018 
note 78. 

87. Ohio.—^Richardson v. State, 68 
N.B. 593, 66 Ohio St 108, 111. 

40 C.J. p 668 note 51. 

88. Idaho.—Reed v. Gallet 299 P. 
337, 50 Idaho 638. 

89. Idaho.—Corpus Juris dted in 
Reed v. Gallet 299 P. 837, 338, 60 
Idaho 638. 
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as where a certain amount is allowed for each mile 
traveled and this amount exceeds the actual mile¬ 
age charged, the balance above such charge be¬ 
comes a part of the official income or compensa¬ 
tion.^® 

i 

§ 92. -Pensions 

a. In general 

b. Nature of rights 

c. Eligibility and conditions 

d. Amount 

a. In General 

Except as restricted by the constitution, the legisla¬ 
ture may provide for pensions or retirement allowances 
to those in the service of the government and may even 
make such provisions retroactive. Statutes of this nature 
are given a liberal construction. 

The appropriation of public funds to provide pen¬ 
sions or retirem^t allowances for those in the serv¬ 
ice of the government is proper,®*^ even under a 
constitutional provision forbidding the granting of 
money to individuals.®® Except as limited by the 
constitution, provisions creating a pension system 
can properly have a retroactive operation if such 
intention clearly appears.®® The granting of pen¬ 
sions to public officers or public employees is de¬ 
signed to induce competent persons to enter^ and re¬ 
main® in the public service or employment, and to 
encourage the retirement from public service of 


§ 92 

those who have become incapacitated from per¬ 
forming the duties as well as they might be per¬ 
formed by younger or more vigorous persons.® 

A pension ordinarily is subject to revocation at 
the will of the legislature,^ and a pension law may 
be changed or modified as long as the vital contin¬ 
gency has not occurred on which an employee may 
predicate his right to a pension.® When a statute 
commands an officer or board to retire a public serv¬ 
ant and to grant a retirement benefit when the nec¬ 
essary condition for retirement actually exists, the 
retirement is not complete until such officer or 
board has obeyed the command of the statute.® 

Construction. Pension statutes are to receive a 
liberal construction^ and should be examined in 
their entirety to determine the legislative intent.® 
Laws relating to a retirement allowance must be 
construed equitably , in the interest of the state and 
the employee.® 

b. Nature of Bights 

The term ''pension,'’ as applied to public officers or 
public employees, Is sometimes used in the sense of a 
mere bounty or gratuity, but at other times is employ¬ 
ed in the sense of a retirement allowance or adjusted 
compensation for services rendered. 

In earlier years, the common understanding of 
a pension to a public officer or public, employee was 
that it was a gratuity or bounty springing from 


96. Idaho.—Reed v. Gallet, 299 P. 
$37, 50 Idaho 688. 

Utah.—^Marioneaux v. Cutler, 91 P. 
856, 32 Utah 475. 

97. Ala.—Corpus Jtiris dted in. 
Opinion by the Justices, 80 So.2d 
14, 16, 249 Ala. 88. 

m. —DeWolf V. Bowley, 189 N.B. 893, 
855 Ill. 530. 

M€U8S.—^Horrigran v. Mayor of Pitts¬ 
field, 11 N.B.2d 585, 298 Mass. 492. 
46 C.J. p 1018 note 82. 

Disability or death benefits see su¬ 
pra § 89. 

Constitutional and statutory provi¬ 
sions as to pensions generally see 
the C.J.S. title Pensions $ 2, also 
48 C.J. p 786 note 22-p 787 note 
81. 

Firemen's pensions and benefit funds* 
see Municipal Corporations § 614. 
Police pensions .and benefit funds 
see Municipal Corporations $ 588. 

Widows’ pensions 

Statutes providing pensions for 
widows of public employees may be 
upheld on theory that they are a 
part of prospective compensation of 
omcer for services previously ■ ren¬ 
dered^ by him.—^Packer v. Board of 
Retirement of Dos Angeles County 
P^ce OfiELcers’ Retirement System, 
CaI.App., 208 P,2d 784. 


Placing burden, on particular depart¬ 
ment 

Act placing burden for pensions 
for veterans in public service on the 
department of public service from 
which such person shall be retired is 
within the prerogative of the leg¬ 
islature, notwithstanding the veter¬ 
an being retired had served both the 
county and state.—Murphy v. Zink, 
54 A.2d 250, 186 N.JXaw 235, af¬ 
firmed 67 A.2d 388, 186 N.XLaw 
636. 

98. Pa.—Commonwealth v. Walton, 
38 A. 790, 182 Pa. 373, 61 Am.S.R. 
712. 

46 C.J. P 1018 note 88. 

99. Cal.—Sweesy v. Los Angeles 
County Peace Officers’ Retirement 
Board, 110 P.2d 37, 17 Cal.2d 866. 

Retirement benefits as constituting 
extra compensation within consti¬ 
tutional prohibition see infra 5 
96. 

1. Cal.-^B:em v. City of Long 

: Beach. 179 P.2d 799, 29 Cal.2d 848. 

2. Cal .—Kern v. City of Long 

Beach, supra. 

Xii. —Dodge V, Board of Bducatlon of 
City of Chicago, 6 N.B.2d 84, 864 
HI. 647. 

8. m. —^Dodge V. Board of Bduca- 
tion of City of Chicago, supra. 
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4. Isr.T.— Roddy V. Valentine, 197 
N.B. 260, 268 IST.Y. 228. 

5. Cal.—Carr v. Fire Commission 
of City and County of San Fran¬ 
cisco, 85 F.2d 959» 30 CalA.pp.2d 
208. 

6. N'.T.—Pieme v. Valentine, 52 N. 
I12d 890, 291 N.T. 333. 

7- Cal.—^Rlggs V. District Retire¬ 
ment Board of Los Angeles City 
Schools, 132 P.2d 1, 21 Cal.2d 382. 

8. m. —^Boehne v. Board of Trus¬ 
tees Firemen’s Pension Fund of 
Springfield, 40 N.B.2d 94, 318 HI. 
App. 291. 

Several retirement systems 

Where the legislature established 
four retirement systems, and after 
the grouping of statutes pertaining 
to such systems under their respec¬ 
tive headings there was a further 
heading "General Provisions” under 
which were placed certain statutory 
provisions applicable to two or more 
of the four retirement systems, it 
was held that all of the statutes 
there placed did not apply to all of 
the four systems.—Davis v. School 
Committee of Somerville, 30 IT,B.2d 
401, 307 Mass. 354. 

9. Pa.—^M c B r i d e v. Retirement 
Board of Allegheny County, 199 A. 

. 180, 830 Pa. 402. 
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the appreciation and graciousness of the soi’ereign, 
granted for services previously rendered and which 
at the time they were rendered gave rise to no 
legal obligation, the payment of which might be 
given or withheld at pleasure and it has been 
observed that many pensions and pension laws are 
still in the category of gratuitous payments.!^ 
However, the concept embodied in the word ‘'pen¬ 
sion” has developed beyond the original idea of a 
bounty or gratuity gpranted in recognition of mer¬ 
itorious past services,^ ^ and modem retirement 
systems based on annuity contracts are very dif¬ 
ferent in operation and in principle from the early 
pension laws providing for gratuities to superannu¬ 
ated employees,^^ In modem times a pension or¬ 
dinarily is not a gift or a gratuity,but is a 
gratuity when,^® and only when,^® it is granted for 
services previously rendered, and which at the time 
they were rendered gave rise to no legal obliga¬ 
tion. In any given case, the nature of the rights 
of the pensioner rest largely on the language of the 
particular statute.^*^ 

Gratuitous pensions should not be confused with 
"retirement pay”^® which has been defined as ad¬ 
justed compensation presently earned, which, with 
contributions from employees, is payable in the 

la Mont.— caarke v. Ireland, 199 P. 

2d 966. 

11. Mont,—Clarke v. Ireland, supra. 

12. N.T.—^Roddy v. Valentine, 197 
N.B. 260, 268 N.T, 228. 

13. Mont.—Clarke v. Ireland, 199 P. 

2d 965. 

14. Cal.—^Rigsrs V. District Retire¬ 
ment Board of Los Angeles City 
Schools, 132 P.2d 1, 21 Cal.2d 382 
—Sweesy v. Los Angeles County 
_ Peace OflScers* Retirement Board, 

110 P.2d 37, 17 Cal.2d 866—O'Bea 
V. Cook, 169 P. 366, 176 Cal. 669— 

Packer v. Board of Retirement of 
Los Angeles County Peace Officers' 

Retirement System, App., 203 P. 

2d 784. 

Chratulty dependent on partleiilar 

case 

Fact that a pension would be a 
gratuity in one case does not mean 
that .it would also he a gratuity in 
another,—Sweesy v. Los Angeles 
County Peace Officers* Retirement 
Board, 110 P.2d 37, 17 Cal.2d 356. 

15. Cal.—Lamb v. Board of Coun¬ 
ty Peace Officers Retirement Com¬ 
mission of. Los Angeles County, 

84 P.2d 183, 29 CalA.pp.2d 348. 

le. Cal.—^Riggs V. District Retire- 
iheht Board of Los Angeles City 
Schools, 132 P.2d 1, 21 Oal.2d 382— 

Sweesy v. Los Angeles County 
Peace Officers' Retirement Board, 
no P.2d 37, 17 Cal.2d 366—O'Dea 


future.^® A retirement pension is in the nature 
of pay withheld to induce continued faithful serv¬ 
ice,20 and amounts to compensation for services 
previously rendered.^! 

Pensions and retirement allowances, when pro¬ 
vided by law, constitute a part of the. officer’s com- 
pensation.22 Some of the bases for determining 
whether a fund is a pension or annuity fund are 
the amount of contribution, and whether the de¬ 
ductions are compulsory or voluntary ;23 but it 
has been pointed out that the courts frequently have 
failed to use distinguishing terminology in dis¬ 
cussing pensions and annuities to public officers or 
employees,24 and that ah annuity fund is frequent¬ 
ly referred to as a "pension fund” and payments 
therefrom as "pensions.”25 

With the development of the concept of a pen¬ 
sion as being something beyoi^. the idea of a boun¬ 
ty or gratuity, there have come changed .theories 
relating to the nature of the rights and obligations 
under pension statutes both of civil servants, and 
of the govemment.26 . Where services are rendered 
under a pension statute, the pension provisions be¬ 
come a .part of the contemplated compensation for 
those services, and so in a sense a part of the 
contract of employment itself .27 Where the stat- 

werke Actlen Gesellschaft, 35 A. 
2d 346, 848 Pa. 386."' 

Co]].tribatioxL8 by employees 
Allowances, paid to public 'em¬ 
ployees from retirement funds, in 
part maintained by them, are not 
pure pensions, gratuities,, or. boun¬ 
ties, but are given in consideration 
of services whi<ffi were not fully. 
recompensed when rendered.—^Tal¬ 
bott V. Independent School Dist. of 
Des Moines, 299 N.W, 566, 230 Iowa 
949. 

22. N.T.—Schieffeiin v. Berry, 216 
N.T.S. 367, 217 App,Div. 451, af¬ 
firmed 164 N.B. 623, 243 N.T. 603— 
Wright V. Craig, 196 N.T.S. 391, 
202 App.Div. 684, affirmed 138 N. 
B. 441, 234 N.T. 648. 

23. Mont.—Clarke v. .Ireland, 199 
P.2d 965. 

24. Mont.—Clarke v. Ireland^ supra. 

25. Mont.—Clarke v. Ireland, supra. 

26. N.Y.—Roddy v. Valentine. 197 
N.B. 260, 268 N.T. 228. 

27. Cal.—^Riggs V. District Retire¬ 
ment Board of Los Angeles City 
Schools, 132. P.2d 1, 21 Cal.2d 882 
-Sweesy v. Los Angeles County 

, Peace Officers' Retirement Board, 
110 P.2d 37, 17 Cal.2d 866—0'D6a 
V. Cook, 169 P. 366, 176 Cal. e69-r- 
PaCker v. Board of Retirement of 
Los Angeles County Peace Officer's' 
Retirement System, App., 203 P; 
2d 784. 


V. Cook, 169 P. 366. 176 Cal. 659— 
Packer v. Board of Retirement 
of Los Angeles County Peace Offi¬ 
cers’ Retirement System, App., 203 
P.2d 784: 

17. Utah.—Driggs v, Utah State 
Teachers Retirement Board, 142 
P.2d 667, 106 Utah 417. 

1& Pa.—^Retirement Board of Alle¬ 
gheny County V. McGovern, 174 
A. 400, 316 Pa. 161. 

19. Pa.—^Retirement Board of Alle¬ 
gheny County V. McGovern, supra. 

Gbmpliance with conditioas and 
qttaUfioattoxLS 

As respects retirement pay, the 
compensation is earned in the pres¬ 
ent, payable in the future to an em¬ 
ployee, provided he possesses the 
qualifications required by the act, 
and complies with the terms, condi¬ 
tions, and regulations imposed on 
the receipt of retirement pay.—Re¬ 
tirement Board of Allegheny County 
V. McGovern, supra. 

20. N.T.—^Kieran v. Hunter College 
Retirement Board, 7 N.T.S.2d 612, 
255 App.Div. 378. 

Pa.—^David v. Veitscher Magnesit- 
werke Action Gesellschaft, 86 A.2d 
346, 348 Pa. 336; 

21. N.T.—Hieran v. Hunter College 
Retirement Board, 7 N.T.S.2d 612, 
255 App.Div. 878. . 

Pa.—David v, Veitscher Magnesit- 
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utory scheme creates a fund wholly or largely out 
of public moneys, the interest of the member down 
to the point where there has been compliance with 
all precedent conditions and the award has been 
or as of right should have been made can hardly 
be deemed contractual there has been a sug¬ 
gestion thit it is quasi-contractual,29 and it has also 
i^en called "a mere expectancy created by the 
law.”^® 

Continuing right The right to a pension is a 
continuing right 

c. Eligibility and Oonditiona 

The right to a pension or retirement allowance de« 
pends on the happening of the event, or compliance with 
requirements as to age or period of service, specified In 
the statutes providing for the pension. 

In general, no public officer is entitled as of 

right to a pension,^^ and the eligibility of a pub¬ 
lic employee for membership in a retirement sys¬ 
tem depends , on the terms of the statutes.33 The 
right to a pension' accrues on the happening of an 
events^ which, under some provisions prescribing 
pension 'pa 3 rments on the disability of an officer 
dr public empidyee, is not the illness or injury, but 
the result therefrom, namely, the inability to per¬ 
form work.^5 

Period of service; age. While a public em¬ 
ployee may be required to hold a position for a fixed 


period of time before becoming eligible for a pen- 
sion,5® it is not always required that the entire 
time of service specified succeed the enactment of 
the pension statute.^7 Under statutes providing 
that a public servant, in order to be retired, except 
for incapacity, must have attained a fixed age and 
have served a fixed number of years, both concom¬ 
itants must be satisfied^* 

d. Amount 

The amount payable under pension statutes depends 
on the terms of the statutory provisions; and, unless the 
rights of the pensioner have vested, the amount payable 
to him may be changed. 

A pensioner ordinarily has no right to a specific 
sum,3S and the amount payable to him is subject 
to change,^® by way of decrease^^ or increase, 
in accordance with the rank of the pensioner at the 
time of retirement.^3 However, it has been held 
that, where the statutory conditions for retirement 
existing when application is made have been met 
and the award of the pension or benefit has been 
i made, or as of right should have been made, the 
interest becomes vested and takes on the attributes 
of a contract, which, in the absence of statutory 
reservations, may not legally be diminished or oth¬ 
erwise adversely affected by subsequent legisla¬ 
tion.^^ In computing the amount of a pension or^ 


ployee may be required to hold a position for a fixed | retirement allowance, the period of service to b&j 
28. N.T.—Roddy v. Valentine, 197 1 85. Cal.—Brooks v. Pension Board 1 Kelly v. Quayle, 70 yw:T.S.2d 


N.1I. 260, 268 N.T. .228. of City of Alameda, supra. 

29. N.T.-^Roddy v.- Valentine, su- ^ . 

^ 38. Cal.^Carr v. Eire Commission 

of City and County of San ETan- 
80. N.T.—Roddy Valentine,. su- cisco, 85 P.2d. 969,. 30 Cal.App.2d 

pra. 208. 

31. Cali-TCarr v. Eire Commission- Combined tervibe-for state and oonn- 


of City aind County of San ETan- 
ciscoi* 85 P.2d 959, 30 Cal.App.2d 
208. 


37. Ill.—DeWolf V. Bowla^y, 189 N. 

I. Cal.—<3arr v. Eire Commission 393 ^ 355 530 . • . 

of caty a^ county of San Fran- 33 ^ ir.j.-Kelly v. Kearin^ 40 X24 
cisco, 85 P.24 969, SO CalJtpp.2d j^aw 308. ' 

38. Cal.—Carr v. Fire Com-jnlsslon 
>mbined tervibe-for state and ooiul- of City and County of San\, E*ran- 

ty cisco, 86 P.2d 969. 80-Cal.App.2d 

In view Of the history of veterans* 208 . A 

.nslon acts, for public ^ployees, ^ N.T.-Roday r. ValenUni. 197 


In view Of the history of veterans’ 


208. , pension acts, for public ^ployees, ^ N.T.-Roday r. ValenUiA 197 

32. Cali-rJordan v. Retirement «se of words In the agrgre- 260, 268 IT.T. 228. \ 

BoaiHl,- San Pranclsco City and 41. Cal.-MeCarthy v. dty of oV 

County Employees Retirement collectively,. togrether*. respect- 


County Employees Retirement 141 p 2d 4 60 Cal Ann 2d 54k 

T> 2d S72 S5 Cal Ant) 2d computation of service, a veter- ■*•*■*• ^ 

System, 96 P.2d 978, 36 Cal.App.2d ^ otherwise 

meets the. reaulrements of the act, County of San Francisco, 85,F. 

an m or offlcmi « «», “7“ho has served prescribed num- 969. *« ,Cal.App.2a 208. 

ployee is not entitled as a matter or years exclusively wi,^ the 42. Cal-—Sweesy v. Los Angreles 

right to a pension , from the govern- or. whose years of service con- County Peace Officers' Retirement 


lAnd, 141 P.2d 4, 60 Cal.App.2d 54lL 
—Carr v. Eire Commission* of City^ 
and County of San Pirancisco, 85, P. 
2d 959, 80 Cal.App.2d 208. 


right to a pension .from the govern- years of service con- 

ment unless the government con- ^ combination of service for 

tracts erpresgly or Impliedly to state and a county Is entitled 

bring about the effl<»clous resulte ^ ^ penslon.-Murphy y. Zlhk, . A. 


which a pexmlon producea-^Brooka 
V. Pension Board of City of Alameda, 
85 P.2d 956, 80. CalA.pp.2d 118. 

33.' Pa.-^In re State Employees* Re¬ 


2d 250, 186 N.J.Law 285. affirmed 57 
A-2d 888 , 186 N.J.Law 686 . 

Time in military serviee 
Retirement, privileges may be- pre- 


tirement E\ind, .12.]?a.Dlst & Co. Ijy statute to public officers 

. and employees- who entered the 
84. CaL—Carr v, Eire Commission armed forces in time of war. 
of* City and County of San EYan- Ark.—Smith, v.’ Little Rock Civil 
cisco. 86 .P.2d. 959, 80 CalApp.2d Service Commission, 218 S.W.2d 
. 208.: ' 866 , 214.Ark. 766. 
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. Board, .110 P.2d 37, 17 Cal.2d S5S 
—^McCarthy v. City of . Oakland, 
141 P.2d 4, 60 CalApp.2d 546— 
Carr y. Eire Commission. of City 
and County of San Francisco, 85 
P.2d 959, 80 Cal.App.2d 208. 

43. Cal.—^McCarthy v. City of Oak¬ 
land, 141 P:2d 4, 60 CalApp.2d 
646. 

44. N.T.—Roddy v. Valentine, 197 
N.E. 260, 268 N.T. 228—Kieran v. 
Hunter College Retirement Board, 
7 N.T.S.2d 612, 255 AppuDiv. 878. 
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§ 92 

taken into consideration depends on the terms of 
the statutes.^5 

Adjudication of incompetency. Under statutes 
affording a gpreater allowance for discontinued 
service retirement than for disability retirement, but 
requiring that one seeking the greater allowance 
must have remained continuously in public service 
for a specified time and, during a prescribed num¬ 
ber of months immediately preceding his discontin¬ 
uance, must have been regularly paid for such ser\^- 
ice, an oflEicer who is adjudicated insane or incom¬ 
petent before meeting the service requirements for 
the larger allowance cannot obtain the increased 
benefits.'^® 

Effect of allowance of workmen's compensation. 
Under some statutes, providing for a retirement al¬ 
lowance embracing both a pension and an annuity, 
an award of workmen’s compensation affects only 
the pension portion of claimant’s retirement al¬ 
lowance and leaves his annuity unimpaired^^ It 
has been said that there is no good reason why the 
employee’s own contributions to the annuity re¬ 
serve fund should be reduced by an award of work¬ 
men’s compensation and that such reduction would 
be of doubtful validity.**^ 


§ 93. Amount and Period of Compensation 

a. Amount 

b. Period 

a. Amount 

(1) In general , 

(2) Who may fix 

(3) Constitutional limit on amount 

(4) Construction of statutes 

(1) In General 

A public officer or pubiic empioyee is entitled to the 
amount of compensation fixed by law, and only to such 
compensation; and ail services within the scope of his 
official duties are deemed covered by the prescribed com¬ 
pensation. 

A public officer or public employee is entitled to 
the amount of compensation fixed by law,^^ and an 
order of a subordinate body fixing such compensa¬ 
tion below the minimum specified. by statute is 
without authority and void.®® On the other hand, 
an officer or public employee is entitled only to 
such compensation as the law has fixed and au¬ 
thorized for the performance of his duties, and he 
is bound to perform such duties for the compen¬ 
sation thus provided,®! regardless of thp fact that 


45. Ohio.—State ex rel. West v. 
Waidner, 87 N.B.2d 255, 162 Ohio 
St. 109. 

\ Gr^t for service before particu¬ 
lar may be refused.—State ex 
rel, V. Waidner, 87 I^.£!.2d 266, 

162 Ohlo'Xt. 109. 

48. N.Y.—rApplicatlon of Carter, 72 
N.T.S.2d 666. 

Season for mle 

By the adjudication of Insanity or 
incompetency, the office which he 
held immediately became vacant and 
he could not thereafter receive pay, 
since the vacation of his office ter¬ 
minated his right to salary.—Appli- 
caticn of Carter, supra. 

47. IT.T.—Dalton v. City of Yon¬ 

kers, 20 N.Y.S.2d 42, 262 App.DIv. 
821, reargument denied 80 N.Y.S. { 
2d 112, 262 App.Div. 976. ! 

Purpose of provision that any 

amount payable under Workmen's 
Compensation Law shall be ofCSet 
against pensions payable thereunder 
is to avoid double pasrment by state 
or one of Its municipalities for same 
disablement.—Dalton v. City of 
Yonkers,, supreu 

48. N.Y.—Dalton v. City of Yon¬ 
kers, 29 K.Y.S.2d 42, 2$2 App.Div. 
821, reargument denied 80 N,Y,S. 
2d 112, 262 App.Div. 976. 

49. Mich,—Everson v. Board of 
County Auditors of Wayne Coun¬ 
ty, 278 K.W. 618, 284 Mich. 298. 


Minn.—Jerome v. Bums, 279 N.W. 
237, 202 Minn. 485. 

N.Y.—^Legg v. Brandt, 26 K.Y.S.2d 
874, 261 App.Div. 319, appeal de¬ 
nied 27 hr.Y.S.2d 467, 261 App.Div. 
1029—^Dodge V, City of New York, 
300 N.Y.S. 726, 252 App.Div. 631, 
motion denied 1 N.Y.S.2d 1014, 263 
App,Div. 797, reversed on other 
grounds 14 N.B.2d 837, 278 N.Y. 25, 
reargument denied 16 N.E.2d 118, 
278 N.Y. 599—Bareham v. Board 
of Supervisors of Monroe County, 
288 N.Y.S. 186, 247 App.Div. 684 
—^Eberhard v. City of New York, 
296 N.Y.S. 1001, 168 Mlsc. 870. 
N.C,—Hill V. Stansbury, 26 S.B.2d 
604, 223 N.C. 198. 

Pa.—Jones v. City of Scranton, Com. 

PI., 46 LackJ'ur. 166. 

Pablio policy 

To permit public officers, elected 
or appointed, to receive less compen¬ 
sation for their services than fixed 
by law would be contrary to the 
public policy of the state.—Reed v. 
Jackson County, 142 S.W.2d 862, 346 
Mo. 720, certiorari denied Jackson 
County, Mo. v. Reed, 61 S.Ct 397, 311 
ILS. 716, 86 LBd. 466. 

General permanent statute 
When no increase' or decrease in 
the salary of an officer Is made in 
the appropriation act for any given 
year, the general permanent stat¬ 
ute controls.—^Plowden v. Beattie, 
192 SJBl 661, 186 S.a 229. 

50i Texw—Nacogdoches County v. 
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Jlnklns, Clv-App., 140 S-W-Zd 901, 
error refused. 

51. Cal.—^McAullffe v. Kane, 128 P. 
2d 932, 64 Cal.App.2d 288—Kilroy 
V. Whitmore, 300 F. 861. 116 Cal. 
App. 43. 

Colo.—^Hillman v. Chmelka, 195 P.2d 
946, 118 Colo. 262. 

Conn.—Condon v. Metropolitan Dist., 
35 A2d 840, 180 Conn. .473. 

Ga—Mitchell v. City of Thomas- 
ville, 178 S.B. 161, 60 GaApp. 304. ‘ 
Idaho.—Nez Perce County v. Dent^ 
27 P42d 979, 53 Idaho 787. 
m.—Sldway v. South Park Com'rs., 
11 N.E. 852, 120 ni. 486. 

Ind.—^Rochester v. Campbell, 111 N. 
B. 420, 184 Ind. 421—State ex rel. 
Foust V. Myers, App., 83 N.B.2d 
799. 

Mich.—^Farrell v. State, 27 N.W.2d 
136, 317 Mich. 676. 

Minn.-—Jerome v. Bums, 279 N.W. 
237, 202 Minn. 485. 

Mo.—Rinehart v. Howell County, 
163 S.W.2d 881, 348 Mo. 421—Nod¬ 
away County V. Kidder, 129 S.W. 
2d 857, 844 Mo. 795. 

Neb.—Neislus v.. Henry, 5 N.W.2d 
291, 142 Neb. 29, affirmed 9 N.W. 
2d 163, 143 Neb. 273. 

N.J.—Smathers v. Board of Chosen 
Freeholders of. Atlantic County, 
174 A. 836, 113 N.J.Law 281. 

N.Y.—^Thompson v. HofstStter, 191 
N.B. 772, 265 N.Y. 54. • 

N.D.—Bkblad v. WllUams County, 
289 N.W. 90, 69 N.D. 576. 

Pa—Commonwealth ex rel. Edwards 
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the salary or compensation may be inadequate re¬ 
muneration for the services exacted and actually 
performed.52 a person who accepts a public office 
is charged with full knowledge of a statute provid¬ 
ing the compensation and all services performed, 
which are within the scope of his official duties, or 
which are voluntarily performed as such officer, 
by request or otherwise, are, in contemplation of 
law, covered by his official salary, 54 

The compensation of a public officer, where fixed 
by law, does not depend on the amount or value of 
the services performed,55 and is not a matter of 
quantum meruit ;55 nor can the amount of com¬ 
pensation fixed by law for an office be changed by 
agreement57 entered into either before or after a 
person has been ele^cted to the office.58 While a 


public officer or public employee by appropriate ac¬ 
tion may, in general, waive his right to the full 
amount of his salary as fixed by law,5 9 neverthe¬ 
less, as discussed infra § 98, the mere acceptance 
by him of less than the legal compensation ordi¬ 
narily is held not to preclude him, on the ground 
of waiver, estoppel, or the like, from subsequently 
claiming the legal compensation. 

It has been said that the matter of fixing the 
salaries of public officials is impressed with public 
interest,50 and that the power to fix salaries, like 
the power to tax, is a power to destroy.®! Accord¬ 
ingly, where particular persons are vested with 
authority to fix the compensation of public officials, 
they should act justly and reasonably and not ar¬ 
bitrarily in establishing an amount commensurate 


V. Woodward, 96 Pa.Super. 423— 
Craft V. South Philipshurgr Town 
Council, 18 Pa.Dist. & Co. 390, 26 
Mun.Ii.R. 66—^Jones v. City of 
Scranton, Com.Pl., 46 Lack.Jur. 
166. 

46 CJ. P 1016..note 27, p 1016 note 94. 
Burdensome duties 
A public officer is required to per¬ 
form the duties'of his office, how¬ 
ever burdensome they may be, for 
the compensation fixed by law.— 
NeisiuS v. Henry, 6 N.W.2d 291, 142 
Neb. 29, affirmed 9 N.W.2d 163, 143 
Neb. 273, 

Election before adoption of charter 
Provisions as to compensation in 
a county charter may be applicable 
to incumbents elected before the 
adoption of the charter.—^McDousrall 
V. Williams, 39 P.2d 421, 2 Cal.2d 
177—Hall V. Williams, 39 P.2d 419, 
2 Cal.2d 186. 

Bower salary' on. reinstatement 
Where none of petitioners was re¬ 
instated at a salary below salary of 
lowest paid permanent employee in 
petitioners' grrade, rights of peti¬ 
tioners under civil service law to re¬ 
instatement with at least same sal¬ 
ary as at time of separation were 
not violated, although salary of pe¬ 
titioners at time of their reinstate¬ 
ment was less than at time of their 
separation .—Liegg v. Brandt, 32 N. 
T.S.2d 733, 26S.App.Div. 230. 

County assessor is not entitled to 
financial aid through the board of 
supervisors.—^Tax Factors v. Marin 
County, 66 P.2d 666, 20 Cal.APp.2d 
79. 

B2. Cal.—McAuliffe v. Kane, 128 P. 
2d 932, 64 Cal.App.2d 288—Vogel 
V. White, 26 P.2d 233, 134 Cal.App. 
262. 

Ga.—Mitchell v. City of Thomcus- 
vllle, 178 S.B. 161, 60 GcuApp. 304. 
HI.—Anderson v. City of Rockford, 
69 N.B.2d 327, 324 Hl.App. 648— 
Woods V. Village of La Grange 


Park, 4 N.E.2d 764, 287 ni.App. 

201 . 

Minn.—Jerome v. Burns, 279 N.W. 
237, 202 Minn. 485. 

N.J.—^Hoboken Local No. 2, N. J. 
State Patrolmens Benev. Ass'n v. 
City of Hoboken, 44 A2d 329, 133 
NJ.Law 334, affirmed 48 A.2d 917, 
134 N.J.Law 616. 

N-T.—Thompson v.* Hofstatter, 191 
N.E. 772, 266 N.T. 64. 

N.C.—Hill V. Stansbury, 26 S.B.2d 
604, 223 N.C. 193. 

53. Ky.—Perkins v. Cumberland 
County, 172 S,W.2d 651, 294 Ky. 
737. 

Miss.—^Moore v.. Walley, 120 So. 
197, 162 Miss. 539. 

N.D.—^Bkblad v. Williams County, 
289 N.W. 90, 69 N.D. 676. 

Wash.—State ex rel. Jaspers v. 
West, 126 P.2d 694, 18 Wash.2d 
614. 

64. Wis.—^Dodge County v. Kaiser, 
11 N.W.2d 348, .243 Wis. 661— 
Quaw V. Paff, 74 N.W. 369, 98 
Wis. 586. 

Presumption 

Where one is engaged as full-time 
employee in public service at regular 
salary commensurate with services 
rendered and established in conform¬ 
ity with law, it must be presumed 
that all services rendered by Such 
employee to employer within scope 
of his ostensible emplosnnent are 
covered by original contract.—^Law- 
son V. Allegheny County, 191 A. 600, 
326 Pa. 242. 

55. Mo.—Coleman v. Kansas City, 
173 S.W.2d 672, 861 Mo. 254—State 
ex rel. Evans v. Gordon, 149 S.W. 
688 , 246 MO. 12. 

66 . Ark.—^Barber v. Edwards, 141 
S.W.2d 831, 200 Ark. 940. 

Neb.—Neisius v. Henry, 6 N.W.2d 
291. 142 Neb. 29, affirmed 9 N.W. 
2d 163, 148 Neb. 273. 

N.C—Hill V. Stansbury, 26 S.E.2d 
604, 228 N.C. 193. 
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57. Ala.—State ex rel. Hyland v. 
Baumhauer, 12 So.2d 326, 244 Ala. 
1 , answer to certified question con¬ 
formed to 12 So.2d 340, 31 Ala.App. 
35, certiorari denied 12 So.2d 342, 
244 Ala. 71—State ex rel. Man- 
tell V. Baumhauer, 12 So.2d 326, 
244 Ala. 1, answer to certified 
question conformed to 12 So.2d 
332, 31 Ala.App. 27, certiorari de¬ 
nied 12 So.2d 340, 244 Ala. 77. 

S.D.—^Pearson v. Johnson, 238 N.W. 
644, 69 S.D. 168. 

Tex.—^Morrison v. City of Fort 
Worth, 165 S.W.2d 908, 138 Tex. 
10—^Fannin County v. Dobbs, Civ. 
App., 202 S.W.2d 960. 

Acceptance of less than legal com¬ 
pensation see infra $ 98. 

58. La.—State ex rel. Bass v. May¬ 
or and Board of Aldermen of City 
of Oakdale, 16 So.2d 627, 204 La. 
940. 

FzeSXection aanouucemeut by oaadL 
tote 

A person who, in his announce¬ 
ment as a candidate for an office, 
agrees to accept a salary too small 
to afford him a comfortable living 
and to enable him adequately to per¬ 
form the duties of the office is not 
estopped to claim and receive a rea¬ 
sonable salary after his election.— 
State ex rel. Bass v. Mayor and 
Board of Aldermen of City of Oak¬ 
dale, supra. 

56. Cal.—Scott V. City of Los An¬ 
geles, 198 P.2d 25, 85 CalJV.pp.2d 
327. 

N.J.—^Tumen v. Monmouth. County, 
199 A.. 78, 16 N.J.M1SC. 294. . 
NT.—Finn v. City of New York,'36 
N.E.2d 966, 282 NY. 163, 127 A.L. 
R. 622. 

eo. Ky.—Combs v. Knott County 
Fiscal Court, 141 S.W.2d 859, 283 
Ky. 466. 

6 L NY.—^Broschart v. City of New 
York, 3 NY.S.2d 18, 166 Misc. 616, 
affirmed 7 N.Y.S.2d 646^ 255 App. 
Dlv. 776. 
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with the duties of the office.^* A civil service law 
embodying the principle of equal pay for equal 
work as a statement of general policy applicable 
to all civil service employees does not require, in 
the absence of a mandatory direction, that such 
principle be applied in all cases under any and 
all conditions.®^ 

Comp^isation based on population. Fee and sal¬ 
ary statutes may operate so as to make the amount 
of compensation of a public officer depend on the 
population of the political subdivision which he 
serves.®^ Where various enactments relating to 
the compensation of officers based on population are 
in pari materia, they are to be construed together as 
a homogeneous and consistent whole, giving effect 
to all their provisions and leaving no clause inop¬ 
erative.®® Whether an officer is entitled to the 
salary provided by an act fixing the salaries of of¬ 
ficers in counties containing over a certain number 
of inhabitants is to be determined by ascertaining 
whether the county contained sufficient population 
at the time the officer entered on the duties of his 
office.®® Where a public tribunal exercises its pow¬ 
er to estimate population for the purpose of deter¬ 
mining statutory salaries, notice should be given 
to officers vitally and pecuniarily affected by the 
decision.®*^ An ^‘annual salary,” based on popula¬ 
tion as shown by election, must be calculated for 
the year as a whole.®® Under a statute basing the 
amount of compensation on the population of the 
county and providing for an additional sum for each 
thousand inhabitants in excess of a certain number, 
there must be a complete additional thousand in¬ 
habitants to entitle the officer to such additional 
amount®® 

Splitting services or duties. The duties, of a 


public officer cannot be divided into two separate 
jobs and additional salary be paid him in excess of 
that prescribed by statute as a consideration for his 
filling the new position thus created nor is an 
officer permitted to split a single service into a 
multitude of constituent elements as a predicate for 
asserting a claim to a higher charge or compensa¬ 
tion which in the aggregate is greater than would 
be otherwise permissible.^! 

Duties performed by several. When one office is 
created, the duties of which are to be performed 
by several, the emoluments of the office, consisting 
of fees, should, in the absence of contrary provi¬ 
sions, be equally divided.'^® 

^'Fixed,** as pertaining to the fixing of salaries, 
means settled or established a fixed salary is 
one that is entirely placed or fastened with regard 
to its duration one that is settled to remain for 
a time.*^® 

''Approval" as it pertains to the fixing of salaries 
with the approval of a designated body, is suscepti¬ 
ble of different meanings depending oh the subject 
matter and context, concerning which the term is 
employed and the object and purpose to be sul^ 
served or accomplished ;7® ordinarily the term in 
its obvious meaning is to commend, confirm, ratify, 
sanction, or consent to some act or thing done by 
another.^^ 

(2) Who May Fix 

Subject to constitutional restrictions, the amount of 
compensation of public offlcera may be fixed by the leg. 
Isiature or may be delegated by it to another body; con¬ 
versely, only a body authorized so to do may fix such 
compensation. 

The compensation of a public officer must be fixed 
by a body authorized so to do.78 Except in so far 


02, Ky ,—Combs v. Knott County 
PlscaJ Court. 141 S.W.2d 869, 283 
B:y. 466. 

63. N.T.—^Beer v. Board, of Bd. of 
City of New York. 83 N.T.S.2d 486, 
arnrmed 84 N.T.S.2d 916, 274 App. 
Div. 931. appeal, denied 85 N.Y.S. 
2d 611, 274 App.Div. 994—Carroll 
V. Board of Ed. of City of New 
York, 83 N.Y:S.2d 486, affirmed 
84 N.Y.S.2d 915, 27'4 App.Div. 831, 
appeal dismissed 86 N.E.2d 792, 
299 N.Y. 665. 

64, Jfnd.—Groves V. Board of Com- 
7 missioners of LtaJce County, 199 N. 

E. 137, 204 Ind. 371. 
l^ppIioabUity of paMoxOax; cexunis 
A statute designed tP prevent re¬ 
sults of a particular federal census 
from in<^asing the salaries of offi¬ 
cers is hot Inherently vicious, in a 
constitutional sense.—Crater v. Som¬ 
erset County, 8 A.2d 89li 123 N.J. 
law 407. 


65. N.J.—Crater v. Somerset Coun¬ 
ty, supra. 

Talldlty of system as entirety 
Where the le^slature set lip what 
was deemed an appropriate system 
of compensation, with respect to 
certain officers, such systeni, with 
respect to its constitutionai suffi¬ 
ciency, must stand or fall in its en¬ 
tirety.—Crater v. Somerset County, 
supra. . 

66. Pa.—^Bell V. Allegheny County, 
10 Pa.Co.,697. 

67. Neb.-^hambaugh . v. Buffalo 
Comity, 274 N.W. 207, 133 Neb. 
46. * 

6 a Ky.-=--€forpTui JUria gnoted in 
Overstreet v. Boyle County Fiscal 
-Court, 96 aw.2d 684. 688, 264. Kyi 
wi. . . 

46 C.J. p lOid'note 98. 

69. Old.—rZn re Lalng, 14S P. 666, 
43 Okh 598. 


70- Neb.—Neisius v. Henry, 6 N.W. 
2d 291, 142 Neb; 29, affirmed 9 N. 
W.2d 163, 143 Neb. 273. 

71- Flcu—^McLeod v; Santa Bosa 
County, 157 So. 37, 116 Fla. 838, 

7a La.—<aarke v. Waters, 35 La. 
- Ann. 461. , 

7a Arlz.—Powers v. Isley, 183 P.2d 
880, 66 Ariz. 94. , 

46 C.J. p 1017 not^ 65. [a], 

74. Arlz.—^Powers’V. Isley, supra— 
Yavapai County , v, Stephens, 177 
P. 261, 20 Ariz, 116. 

75. Ariz.—^Powers, v.. Isley, 183 P.2d 
880, 66 Arlz. 94. , .. 

46 CJ. p 1017 note 6'6 faj. 

7a Arlz.—Powers v. Isley, supra. 
77- Ariz.—Powers y* Isley, supra. 

7a Tex.—First Baptist: Church V. 
City of Fort Worth, Com.App., 26 
S.W.2d 196- 
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as it may ^)e precluded by constitutional provisions'^ 
the legislature may fix the compensation of public 
officers,so since such power is inherent in its gen¬ 
eral legislative power and, except where ex¬ 
pressly required by the constitution to fix such com¬ 
pensation,the power may be delegated by the 
legislature.^^ Where the town meeting principle is 
operative under a statute, such compensation may 
be fixed by the direct vote of the electors.^^ 

A power granted to a civil service commission 
to classify does not carry with it by necessary im¬ 
plication the power tp fix compensation.^® Indeed, 
a specific declaration in the constitution giving the 
commission authority to standardize and grade po¬ 
sitions indicates the exclusion of authority to fix 
compensation.®® However, while authority of the 
legislature to fix compensation is not transferred 
to the civil service commission by a constitutional 
amendment giving the commission power to classi¬ 
fy and grade positions,such an amendment limits 
-the authority of the legislature in that the legis¬ 


lature can* no longer fix the salary of an individual 
employee, but only the salary of each class and 
grade as established by the commission,®® thus as¬ 
suring equal salaries for all persons having like 
classification.®® 

(3) Constitutional Limit on Amount 

A public officer or public employee may not receive a 
compensation greater than that allowed by constitutlonaf 
provisions. Such provisions have been deemed manda¬ 
tory, and they cannot be evaded In any way whatsoever. 

Under some constitutional provisions no public 
oflSicer other than the governor may receive more 
than a specified sum per annum as compensation for 
official services.®® Such provisions have been held 
to be mandatory,®i and to embrace public employees 
as well as public officials,®® their purpose being to 
safeguard taxpayers from paying public servants 
salaries, which, under the standards prevailing at 
the time of the adoption of the constitution, were 
considered to be exorbitant.®® The constitutional 
limit applies to the officer and not to the office;®^ 


79. Colo.—^ Jnxls gnoted in 
Vivian v. Bloom, 177 P.2d 541, 543, 
115 Colo. 679. 

Tenn.—^Peters v. O’Brien, 278 S.W. 
660, 152 Tenn. . 466—State ex rel^ 
Stewart. 247 S.W. 984, 147 Tenn. 
375. 

46 aJ; P 1018 note 86. 

80. Cal.—Butler v. Wllllama, 279 P. 
992, 207 Cal. 732—Corpus Juris 
dted in Spencer v. City of Alham¬ 
bra,'111,P.2d 910, 912, 44 Cal.App. 
2d 75. 

Colo.—Corpus Joris gnoted in.Vivian 
v: Bloom. 177 P.2a ;641,*'543, 116 
Colo. 679. . . • ; 

Pla.—Sparkman v. County Budget 
Commission,. 137 So. 809, .103 Fla. 
242. 

Ill,—^beWblf V. Bowley, 189 N.B. 
893, 355 Bl. 580. 

iowa.—Smith v. Thompson, 258 N.W. 

190, 219 Iowa .888. / . ^ 

Ky.—Shaw v' Fox, 66 S.W.2d-ll,-246 
Ky. 342.. . . 

liass^Nichols .. v. Commissioner of 
. Public Welfare,„*40 JNr.B:2d 275, 311, 
Mass. . ..125—Cullen v. Mayor of 
City . of :< Newton, 82 N.E.2d 201, 
308 M€U3S. 578. ‘ ‘ • 

Tenp.—^Tenpenny v. 'Cannon County, 
177 S.W.2d 817, .180 Tenn., 618: 

46 C.J. p 1019 note 87-rl2 C.J. p 806 
note 64, 

Beasonableness or discrimination 
The legislature has the power ..to 
fix the salaries, of public officers at 
any amoUnt, . reai^onable pr unrea¬ 
sonable, .discriminatory or not dis¬ 
criminatory,' unless prohibited by 
some provision of the constitution. 

. —^Madricppa- County v, Rodgers, • ^8 
P,2d 989, 62 Arlz. 19- 

67 C.J.S.—22 


[IQnimiim wage 

Legislature has power to prescribe 
minimum wage for public officials. 
—State ex rel. Gebhardt v. City 
Council of Helena, 66 P.2d 671, 102 
Mont. 27. 

‘81. Colo.—Corpus Juris gaoted In 
Vivian V. Bloom,. 177 P.2d 641, 543, 
116 Colo. 679. 

Ohio.—State v. Donahey, 129 N.E. 

591, 101 Ohio St. 473. 

KegWatlve ftinotion 
Generally speaking, the fixing of 
£MLlal*ies of public officers and em¬ 
ployees is a legislative function.— 
Spencer y. City of Alhambra, 111 
P. 2 d 910, -44 CalA.pp.2d 76. 

82. Ohio.—i^drews v. State, 135 N. 

B^ 656, 104 Ohio St 384. . 

83. Colo.—^Vivian v. Bloom, 177 P. 
2d 641, 115 Colo. 679; 

46 C.J. p 1019 note 90. 

84. N.T.—^Diedrlch v.~ Warren, 210 
.N.T.S. 49, 213 App.Div. 406, af¬ 
firmed 160 N.B. 675, 241 N.Y. 609. 

85. Colo.—Vivian v. Bloom, 177 P.2d 

641, 115 Colo. 679." : 

TO. Colo.—Vivian v. Bloom, supra. 
Veto by governor 

Power of general assembly to fix 
salaries for cla^sses and grades of 
officers set up by civil service , com¬ 
mission is subject to governor’s veto 
as In case of other, legislation;— 
Vivian v.. Bloom, supra. 

87. ' Colo.—Vlylan' v. Blooxh,, supra. 

88 . Colo.—Vivian v. Bloom,. supra. 
Power of legtidaitnre to Unfit ap¬ 
propriations does' not empower It to 
change the.'. sSaJ^y of one "or ■ more 
amployeesi frbzfi that oetablished for 


the entire class and grade in which 
they are classified; employees must 
be paid at the rate of such salary 
as long as they are employed.— 
Vivian V. Bloom, supra. 

88 . Colo.—Vivian v. Bloom, supra. 

90. Ky.—City of Louisville v. Ger¬ 
man, 150 S.W.2d 931, 286 Ky. 477 
—Coleman v. Hurst 11 S.W. 2 d 
138, 226 Ky. 601. 

Pnblio fnnds or moneys 
The constitutional provision limit¬ 
ing compensation of public officers 
relates to public funds or public 
moneys.—Alvey v. Brigham, 160 S. 
W.2d 935, 286 Ky. 610. 

Haxmonions oonstltntional provl. 
sions 

Constitutional provision declaring 
that public emoluments shall not be 
granted to l^ny one except for pub¬ 
lic services and the provision stat¬ 
ing that no public officer except the 
governor sh^l receive more ■^an a 
specified sum per annum as compen¬ 
sation for official services are har¬ 
monious provisions, which comple¬ 
ment each other.—^Talbott v. Thom¬ 
as, 151 S.W.2d-1, 286 Ky. 786. 

91. Ky.—City of Louisville v. Ger¬ 
man, 160 S.W.2d 931, 286 Ky; 477— 
Shipp V. Rodes, 245 S.W. 167, 196 
Ky. 523. 

92. Ky.—^Hatcher v. Meredith, 173 
., S.W.2d 666 , 296 Ky. 194—T^bott 

V. Public Service Commission, 163 
S.W.2d S3.. 291 Ky. 109, 

93. Ky.-^Talbott v. Public Service 
Commission, supra. 

94. Ky.-^ity of LbuisVlBe Get^ 
man, 160 S.W.2d 931, 286 Ky. 477 

-—^Whitteiiberg V. CW of XiSuis- 
yllie, 36 S.W.2d 853,‘ 238 m. 
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and thus it is not allowable to pay more than the 
specified sum annually to the same person for pub¬ 
lic services, whether such services are rendered in 
one position or more than one;^® conversely, two 
officers, each of whom holds a particular office 
for part of the year, may together receive more than 
the specified sum.^® 

A constitutional limitation on the amount of pub¬ 
lic salaries may not be evaded in any way what- 
soever.^7 Accordingly, a legislative declaration al¬ 
lowing an officer a stipulated amount by way of 
expenses is inoperative if its practical application 
serves to increase the salary of the officer beyond 
the limit fixed by the constitution. Where the 
limitation is not merely on the compensation that 
may be paid within one year, but is on the amount 
of compensation which may be made for a yearns 
service,it cannot be avoided by spreading the 
compensation for a year’s service over a greater 
length of time.i 

(4) Construction of Statutes 

Statutes relating to the compensation of public oflf. 
ocrs must be strictly construed In favor of the govern¬ 


ment, and an officer Is entitled only to that which is 
clearly given. 

The usual rules of interpretation are applied in 
determining the intent of the legislature and the 
meaning of an enactment in so far as concerns 
the construction of statutes relating to the com¬ 
pensation attached to public office.^ Statutes relat¬ 
ing to the compensation of public officers must be 
strictly construed in favor of the government,^ 
and an officer is entitled only to that which is clear¬ 
ly given.^ A legislative intent to allow compensa¬ 
tion in addition to that allowed under a salary law 
must be made to appear clearly.^ A provision in 
a statute that an officer shall receive a salary not 
exceeding a specified amoimt does not authorize 
the payment of the maximum amount unless his 
compensation has been so fixed by the power to 
whom the authority to fix has been delegated.® 

Retroactive operation. Words in:a statute sim¬ 
ply specifying that an officer shall receive a . des¬ 
ignated compensation have no retroactive effect tm- 
less there is something in the language indicating 
it.*^ Where a part of the fees in respect of court 
actions were earned under a statute in force when 


95- Ky.—city of Louisville v. Ger¬ 
man, 150 S.W.2<1 931. 286 Ky. 477— 
Coleman v. Hurst, 11 S.W.2d 133. 
226 Ky. 501. 

'Season for rule 

If it were allowable to pay com¬ 
pensation up to the constitutional 
limit for each public position held, 
the provision of the constitution 
would mean nothing.—Coleman v. 
Hurst, supra. 

96- Ely.—^Whlttenberg v. City ~5f 
Louisville, 36 S.W.2d 853, 238 Ky. 
117. 

97. Ark.—White v. Wliliams. 69 S. 
W.2d 23. 187 Ark. 113. 

-98i Ark.—WTilte v. Williams, supra. 
Seasonableuess of allowance 

The fskct that an allowance was 
wise and expedient and that the 
amount waa not unreasonable was 
immaterial if its effect might have 
been to compensate the officer in a 
sum greater than that fixed by the 
constitution.—White v, Williams, 
supra. 

99. Ky.—Talbott v, Thomas, 161 S. 
W.2d 1, 286 Ky. 786. 

^ Ky,—Talbott v. Thomas, supra. 

% Tex.—Markwell v. Galveston, 
CivA.pp., 186 S.W.2d 278, error re¬ 
fused. 

jUinilar constmotioiL as to two per- 

SOliS 

Vi^ere the same law authorizes 
an officer to employ two assistants 


designated by the same name but 
performing different duties, with 
salaries fixed in the same manner, 
the construction of the statute as it 
applies to one must be applied to 
the other.—^Morgan v. Du Paige 
County. 20 N'.B.2d 40, 371 Ill. 63. 

3. TJ.S.—^Maryland Casualty Co. v. 
Kansas City. Mo.. C.C.A.M 0 ., 128 
P.2d 998. 

Cal.—Madden v. Riley, 128 P.2d 602, 
53 Cal.App.2d 814—^Marin County 

V. Messner, 112 P.2d. 731,' 44 Cal. 

App.2d 577. - 

Del.—Highfield v, Delaware TTust 
Co.. 188 A. 919, 8 W.W.Harr. 116. 
Ky.—Corpus iTiixls guoted in Land v. 
Fayette County, 108 S.W.2d 429, 
431, 269 Ky. 643—Corpus Juris 
guoted in Overstreet v. .Boyle 
County Fiscal Court, 95 S.W.2d 
684, 687, 264 Ky. 761. 

Mo,—^mith v. Pettis County, 136 S. 

W. 2d 282, 845 Mo. 839—Nodaway 
County v. Kidder, 129 S.W.2d 867, 
344 Mo. 796—^Ward v. Christian 
County, 111 S.W.2d 182, 341 Mo. 
1115. 

Mont.—Corpus Juris cited iu State 
ex reL Matson v. 0*Hem, 66 P.2d 
619, 627, 104 Mont, 126. 
Ohlo.-^-<i^us Juris guoted in State 
ex rel. Ireis v, Ferguson, 80 NJB. 
2d 118, 120, 149 Ohio St. 665. 
S.C.—State V. Wilder, 18 SJE.2d 824, 
198 &C. 390. 

Tenn.-^rpus Juris guoted in Drap¬ 
er Vi Putnam County, 166 S.W.2d 
348, 860, 26 TemiA.pp. 269. 

Wash.—Corpus Juris guoted in Fur -1 
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nia V, Grays Harbor County, 291 
P. 1111. 1112, 168 Wash. 619. 

46 ax P 1019 note 94. 

Strict construction of fee statutes 
see supra § 90 b. 

AU doubts as to legality of pay¬ 
ments' to a public official from pub¬ 
lic funds must be resolved in favor 
of the public.—Bhlers v. Blood, 22 
N.T.S.2d 1001. 176 Misc. 72. 

4, Ky.—Corpus Juris guoted iu 
Land v^ Fayette County, 108 S.W. 
2d 429, 431, 269 Ky. 643—Corpus 
Juris guoted in' ‘ Overstreet v. 
Boyle County Fiscal Court, 96 K 
W.2d 684, 687, 264 Ky. 761. 

Mont.—Corpus Juris cited in State 
ex rel. Matson v. O’Hem, 65 P.2d 
619. 627. 104 Mont. 126. 
Ohio.--Corpns Juris guoted in State 
ex rel. Leis v. Ferguson, 80 N.B. 
2d 118, 120. 149 Ohio St. 666.' 
Tenn.—Corpus Juris guoted in Drap¬ 
er V. Putnam County, 166 S.W.2d 
348, 360, .26 TOnnuApp. 269. 

Wash.—Corpus Juris guoted iu Fur- 
nia V. Grays Harbor County, 291 
P. 1111, 1112 . 168 Wash. 619. 

46 C.X p 1019 note 94. 

5. Ohio.—State ex pel,' Cromwell v. 
Myers, 73 NJaJ.2d 218. 80 Ohio App. 
367. 

Nev,—Heywood v. Nye County, 
137 P. 616, 86 Nev. 668. 
Tenn.T~^orpus Juris guoted in Drap¬ 
er y. Putnam County, 166 S.W.2d 
848, 850, 26 Tenn.App. 269. 

7. Nev.—State v. Bggeps, 112 P. 
699, 83 Nev. 6.35. 
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a case was filed, but, pending the case, a new stat¬ 
ute became effective, the official must charge fees 
under the statute in force when each particular item 
of service was performed.^ 

b. Period 

Tho compensation of an officer is generaily payable 
for the term of his office; but if he has voluntarily de¬ 
layed qualifying and entering on his duties he is entitled 
to his salary only from the time when he takes charge 
of the office. 

In general the compensation of an officer is pay¬ 
able for the term of his office.^ Where, however, 
an officer-elect voluntarily delays qualifying and 
entering on his duties he is entitled to the salary 
only from the time when he takes charge of the 
office.!® Where the duties of an office and the re¬ 
sponsibility to be incurred cannot, from their na¬ 
ture, arise until a subsequent time, an officer is 
not entitled to salary from the date of his commis¬ 
sion, but only from the time fixed by law for his 
office to go into operation.!! The termination of 
an officer’s term necessarily implies the cessation of 
salary.!^ Likewise, the vacation of an office, as, for 
example, by reason of the insanity or incompetency 
of the incumbent, terminates the incumbents right 
to salary.!* 

Effect of contest to office. In general, where the 
right to an office is contested, the successful party 
is entitled to the salary of the office from the begin¬ 
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ning of the term,!^ and for the entire term,!* re¬ 
gardless of whether his right to the office is as¬ 
certained before or after the term expires.!* Un¬ 
der some statutes salary may be paid to one holding 
a certificate of election or a commission of office,, 
and who discharges the duties of the office, pend¬ 
ing a contest as to his right to the office.!*^ In order 
to be entitled to the salary under such a statute, 
however, one must not only be the incumbent dis¬ 
charging the duties of the office, but must also hold 
the certificate of election or commission of office,!* 
and this necessitates a certificate of election or 
commission of office that is in force, and not one 
that has been irrevocably nullified.!® 

§ 94. Change of Compensation 

Although, In the absence of constitutional Inhibition^ 
the compensation of public officers or public employees 
may be changed, even during their term of office, the 
Intent to change the compensation must be clear. Such 
compensation, where established by statute, cannot be 
changed by an executive officer or board. 

An officer has no contractual right or agreement 
with the public that he shall receive the amoimt 
of compensation originally fixed for his office or 
shall be paid any specific compensation during his 
term.2® Accordingly, in the absence of constitution¬ 
al inhibition, the compensation of officers or pub¬ 
lic employees may be changed, even during their 
term of office.®! Further, compensation duly fixed 


& Okl.—0B*t. Smith, etc., R. Co. v. 
Black, 166 P. 174, 63 Okl. 233. 

9. Wis.—Schultz V. Milwaukee 

County, 26 N.W.2d 260, 260 Wls. 

18. 

Term of eleotire office eamiot be 
OlTlded with respect to compensa¬ 
tion therefor, since it is not a mat¬ 
ter of contractual relation.—Schultz 
V. Milwaukee County, supra. 

10 . Tenn.—State v. Graham, 80 S. 
W.2d 274, 161 Tenn. 657. 

11. Ark.—^Hempstead v. Auditor, 16 
Ark. 67. 

12 . Colo.—Orahood v. Denver, 91 P. 
1116, 41 Colo. 172. 

13. ir.T.—^Application of Carter, 72 
N.Y.S.2d 666. 

14. Teiin.—State v. Graham, 80 S. 
W.2d 274, 161 Tenn. 657. 

IB* Mich.^—Hawkins v. Voisine, 290 
N.W. 82.7, 292 Mich. 857. 

<|tialifyiag after detarmtiuitloa of ti¬ 
tle 

An officer may delay in Qualifying 
until the Question of title is deter¬ 
mined, and may then, after Qualify¬ 
ing, obtain the salary Yor the entire 
term.—State v. Graham, 80 S.W.2d 
274, 161 Tefm. 667. 


16. Mich.—Hawkins v. Voisine, 290 
N.W. 827. 292 Mich. 367. 

17- Cal,—Wilson v. Blsher, 82 P. 
421, 148 Cal. 13—Benwell v.- l»ow- 
ery, 173 P.2d 690, 76 CalA.pp.2d 
614. 

18. Cal.—Wilson v. Fisher, 82 P. 
421, 148 Cal. 18—^Benwell v. Low¬ 
ery, 173 P.2d 690, 76 Cal.App.2d 
614. 

19. Cal.—Wilson v. Fisher, 82 P. 
421, 148 Cal. 13—^Benwell v. Low¬ 
ery. 173 P.2d 690, 76 CalApp.2a 
614. 

Xntent of statute relatingr to pay¬ 
ment of salary of a public office 
pending: contest was to allow the 
payment thereof only to the Incum¬ 
bent who possesses such le^al evi¬ 
dence of title to the office as is fur¬ 
nished by a certificate of election or 
commission of office, and when the 
certificate once held by him has been 
finally rendered void it no longrer 
constitutes such evidence.—Wilson 
V. Fisher, 82 P. 421, i48 Cal. 13— 
Benwell v, Lowery, 173 P.2d 690, 76 
Cal.APP.2d 614. 

20. N.T.—Grosser v. O'Brien, 268 N. 
T.B. 68, 146 Misc. 909, affirmed 
189 N.B. -727, 263 N.T. 622. 

Pa.—Swaney v. School. DIst. of 
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Georgres Tp., 163 A 616, 309 Pa. 
184. 

Tenn.—^Jarmichael v. Hamby, 217 S. 
W.2d 934—^Tenpenny v. Cannon 
County, 177 S.W.2d 817, 180 Tenn. 
618—^Roberts v. Roane County, 28 
S.W.2d 239, 160 Tenn. 109—Hunt¬ 
er V. Conner, 277 S.W. 71, 162 
Tenn. 258. 

ContiniLaaoe in office with kaowledgra 
of changfa 

An officer who continued in office 
during the balance of the term with 
knowledge of the action of a board 
changing his salary could not at 
the end of the. term be heard to 
claim compensation on a different 
basis.—Swaney v; School Dist. of 
Georges Tp.. 163 A 615, 309 Pa. 184. 

21. U.S.—Fitzsimmons v. Leon, C. 

CA.Puerto Rico, 141 F.2d 886. 
Ala.—City of Birmingham v. Penuel, 
6 So.2d 723, 242 Ala. 167—Jeffers 
V. Wharton, 197 So. 358, 240 Ala. 
21, grantizig certiorari 197 So. 352, 
29 Ala.App. 428. 

Cal.—^Butterworth v. Boyd, 82 P.2d 
484, 12 Cal.2d 140, 126 AAJEt. 838 
—HaU V. Williams. 39 P.2d 419, 2 
Cal.2d 186. 

Ind.—^Rogers v. Calumet Nat. Bank 
of Hammond, 12 N.B.2d 261, 213 
Ind. 676—State ex reL Wadsworth 
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legislative acts may be abrogated or changed by 
the provisions of a new constitution.^^ 

In the absence of valid change a salary fixed for 
an officer continues throughout his entire term.23 
While the intention to change the compensation 
must be clear,24 a valid statute providing for a 
different compensation must be construed to alter 
and change an earlier statute on the subject in all 
respects wherein the two are in confiict.25 The 
mere appropriation of a smaller sum for the pay¬ 
ment of salaries is not generally regarded as chang¬ 
ing the salary,23 although under some provisions 
a salary act permanent in form is subject to annual 
amendment by means of appropriation and supply 
acts.27 

An amount fixed by the constitution as the com¬ 
pensation of an officer is to be deemed a direct lim¬ 
itation on the power of the legislature to make any 
other or different allowance for that purpose.28 


So, if the constitution has fixed the maximum com¬ 
pensation of officers paid by fees, the legislature 
cannot validly prescribe a lower limit,2® although 
it may prescribe such a schedule of fees as would 
in effect reduce the compensation below that sum.30 
The legislature, however, cannot indirectly, by a 
reduction of the salary of an office, abolish it where 
it is not within its power to abolish such office 
directly.2l 

An officer’s compensation, established by statute, 
cannot be increased or diminished by an executive 
officer22 or board,23 although such executive or 
board is the appointing power.24 On the other 
hand, where the legislature has conferred plenary 
independent power on an officer or board to fix 
the compensation of employees, the power is a con¬ 
tinuing one and may be exercised by the officer or 
board, as the case may be, at defined intervals and 
reviewed from time to time.25 


v. WrifiTht. 5 N.E.2d 604. 211 Ind. 
41. 

Iowa.—Smith v. Thompson, 258 N. 
W. ISO, 219 Iowa 888 . 

Kan.—^Poster v. Board of Com'rs of 
Harper County, 65 P.2d 849. 143 
Kan. 361. 

Mass.—^Nichols v. Commissioner of 
Public Welfare, 40 N.B.2d 276, 
811 Mass. 126—Cullen v. Mayor of 
City of Newton, 32 N.E,2d 201, 308 
Mass. 578. 

Minn.—OoxpuB Juris cited in Hessi¬ 
an V. Ervin, 283 N.W. 404, 405, 
204 Minn. 287. 

Miss.—^Marshall County v. Barkley, 
147 So. 341, 166 Miss. 198. 

Mo.—^pitcaufsky v. Hatten, 182 S. 
W.2d 86 , 353 Mo. 94, 

Nev.—Corpus Juris cited In State ex 
rel. Miller v. Lanl, 27 P.2d 537, 55 
Nev. 123, rehearlnj denied 29 P.2d 
839, 66 Nev. 233. 

N.X—Henninger v. Bergen County, 
32 A. 2 d 298. 130 N.j.Law 191. 

N.Y.—^Bareham v. Board of Sup’rs 
of Monroe County, 288 N.T.S, 186, 
247 App.Dlv. 634—^McCarthy v. La 
G uardia, 14 N.Y.S.2d 948, 172 Misc. 
260, affirmed 19 N.Y.S.2d 148, 259 
App.Div. 710, affirmed 28 N.E,2d 
715, 283 N.Y. 701—Oastree v. 

Slingerland, 248 N.Y.S. 746, 139 
M'isc. 632. 

Tenn.—Henderson County v. Wal¬ 
lace. 11« S.W.2d 1003, 173 Tenn. 
184—Groce v. Pickett County, 12 
TennA.pp, 442. . j 

Tex.—Corpus Juris cited in Teafatll- 
ler V. Kaufman County, OivJlpp., 
78 S.W.2d 1068, 1059. 

11 CtJ.'P 883 note 60—15 C.J,-p 500 
note 69 CaJ—46 C.J. p 1020 note 

3 . 

Provision against change of compen¬ 
sation see infra $ 95 . 


Ihiplied power to decrease oonapeu- 
satiou 

In absence of express limitation, 
grant of power to fix salaries and 
compensation carries with it, by 
necessary implication, the right to 
lower as well as increase such com¬ 
pensation.—^Abrams v. La Guardia, 
21 N.Y.S.2d 891, 174 Misc. 421, af¬ 
firmed Application of Abrams, 28 N. 
;Y.S.2d 711, 262 App.Div. 724, af¬ 
firmed 39 N.B.2d 933, 287 N.Y. 717. 
Seduction, dependent on income 
bracket 

Purpose of statute relating to sal¬ 
aries of public officers was to reduce 
all salaries in such manner as to be 
less drastic on persons in lower in¬ 
come brackets and to prevent the 
wholesale discharge of public em- 
j ployees.—City of Lafayette y. Keen, 

[ 48 Nja3.2d 63, 113 Ind.App. 562. 

22 . HI.—Chance v. Marion County, 
64 Ill. 66 . 

46 CJ. p 1020 note 20. 

23. Ark.—^Rowden v. Fulton County, 
200 S.W. 1010, 132 Ark. 246. 

24. Ark.—Corpus Juris cited in 
Humphrey v. Wyutt, 67 S.W.2d 
209, 210, 188 Ark. 676. 

46 CJ. p 1020 note 9. 

25. N.Y.—Bareham v. Board of Su¬ 
pervisors of Moxiroe County, 288 
N.Y.S. 185, 247 App.Div. 684. 

General legislative intent 
A statute providing for a salary 
increase, although not directly gov¬ 
erning the question whether a prior 
statute providing for an Increase 
was effective' ad to a particular in¬ 
cumbent, was held nevertheless to 
afford some indication of a general 
legislative intent to make the sal¬ 
ary increase applicable to incum¬ 
bents.—^Busch V. Tumeir, 161 P.2d 
456, 26 Cal.2d 817. 
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28. Ark.— Corpus Juris quoted In 
Humphrey y. Wyatt, 67 S.W.2d 
209, 210, 188 Ark. 676. 

46 ax p 1020 note 10. 

27. S.C.—0*Shields v. Caldwell, 85 
S.B.2d 184, 207 S.C. 194—Plowden 
v. Beattie, 193 S.B. 661; 186 S.C. 
229. 

28. Tenn.^—^Tenpenny v. Cannon 
County, 177 aw.2d 817, 180 Tenn. 
618. 

46 C.X p 1020 note 12. 

29. Md.—Goldsborough ▼, Lloyd, 
88 A. 773, 86 Md. 374; 

46 C.X p 1020 note 13. 

30. Md.—Goldsborough v. Uoyd, 
supra. 

31. Ind.—State ex rel. Wadsworth 
V. Wright, 5 N.B.2d 504, 211 Ind. 
41. 

46 ax p 1018 note 86 [al, p 1020 
note 11. 

32. N.Y.—^Bmmitt v. New York, 28 
N.B. 19, 128 N.Y. 117. . 

46 C.X P i020 note 16. 

33. Ariz.—Phillips v. Graham Coun¬ 
ty, 149 P. 766, 17 Arin 208. 

N.C.—Stansbury v. Guilford County, 
36 S.B.2d 719, 226 N.C. 41. . 

3d. N.Y.—Kehn v. State; 93 NlY. 
291. . 

46 ax p 1020 note 18. . 

35. N.Y.—^McCarthy v., La Guardia, 
14 N.Y.S.2d 943, 172 Misc, 260, af¬ 
firmed 19 N.Y.S.2d 148, 269 App. 
Div. 710, affirmed: 28 N,B.2d 716, 
283 N.Y. 701. 

Implied power under, civil [service 
act 

Under a. civil service act the power 
of the appointing or supervising au-r 
thorlty to revise wages from time 
to time to meet the changing exigen¬ 
cies, created by the depreciation of 
available public funds may sopie- 
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The salary ,o£ an officeri when once fixed in the 
manner prescribed by law, can be changed only by 
a compliance with the statutory conditions,^® and, 
where salaries are fixed by the budget of the leg¬ 
islative or governing body of a political subdivision, 
a regular employe? can look to that salary as fixed 
in the budget and recover for any reduction not au¬ 
thorized or approved by the appropriate legisla¬ 
tive body.37 An objection that a meeting of a board, 
at which an officer’s salary was changed, was irreg¬ 
ularly called may be waived by the officer,38 as, 
for example, by attending the meeting and partici¬ 
pating therein without dissent as to the regularity 
of the call;33 or he may by his subsequent con¬ 
duct be deemed to have ratified the action of the 
board in making the change in compensation^® 

Limited period of reduction. Where a board 
has reduced the salary of an officer for a fixed pe¬ 
riod, and there is no record of a resolution ex¬ 
tending the reduction beyond that period, the orig¬ 
inal salary has been held to be restored on the ex¬ 
piration of the fixed period.^i 

Annual increments^ A public employee may be 
entitled to annual increments under statutes in ef¬ 
fect providing therefor, *^8 under some statutes 

if the service of an employee is not satisfactory for 
the year preceding he is not entitled to an incre¬ 
ment for the ensuing year, whether the increment 


is a step toward the minimum or the maximum for 

the grade.^3 

Effect of mcrease on sureties* risk. An increase 
in the salary of a clerk during the term of his of¬ 
fice does not increase his sureties’ risk or release 
them from liability on his bond.^^ 

Registers of deeds. Subject to constitutional re¬ 
strictions, statutes may change the compensation of 
registers of deeds at the will of the legislature, 
especially compensation for the performance of 
official duties,^® and such change will apply to an in¬ 
cumbent of the office as well as to one thereafter 
to be elected.'*'^ A public body may be authorized 
to make the -change^8 to take effect at the begin¬ 
ning of a subsequent term of the register’s office.^® 
Where the officer’s compensation is made to de¬ 
pend on the population of the county as shown 
by a biennial census, the rate of compensation for 
the later part of his term may be greater than that 
for the earlier part where an intervening census 
shows a justifying change in population.®® 

§ 95 . -Restrictions against Change after 

Election or Appointment or During 
Term 

a. In general 

b. Constitutional amendment or new con¬ 

stitution 


times be implied.—^Bender v. Board 
of Education of City School Dist. of 
City df Toledo, 67 N.B,2d S42, 74 
Ohio APP. appeal dismissed 56 N. 
B.2d 865, 143 Qhio St. 562, 

36. Mich.—^McQuaid v. Board of 
Auditors of Oakland County, 23 N. 
.W.2d 644, 316 Mich. 234—Lee y. 
Macomb County, 284 N.W. 892, 288 
Mich. 233. 

Motioe to ottoer 

In some jurisdictions a board may 
diminish the compensation of an 
officer durinsT his term on notice to 
Tiim.—Givens v. Daviess County, 17 
S.W. 998, 107 Mo. 603. 

37. Wash.^—State ex rel. Bradford 
V. King: County, 85 P.2d 670, 197 
Wash. 393. 

38» Pa.-rSwaney, v. School Dist. of 
Georgres Tp:, 163 A. 515, 309 Pa. 
184. 

39. Pa.-^waney v. School Dlst. of 
Georges Tp.\ supra. 

40. Pa.—rSwaney v. School Dlst. of. 
Georges Tp., supra. 

Motion to approve minutes, made 
by the officer at a subsequent meet¬ 
ing, was held to constitute such rat¬ 
ification.—Swaney V. School Dist. of 
-Georges Tp., supra. 

•41. Ala.—^Jeffers v. Wharton, 197 


So. 852, 29 Ala.App. 428, certiorari 
granted 197 So. 358, 240 Ala. 21. 
Amendment of minutes nuno pro 
tnno 

Minutes of commissioners’^, court 
co\ild not be amended nunc pro tunc 
to show adoption of resolution ex¬ 
tending salary reduction where 
there wad no record of the commis¬ 
sioners’ court at time of alleged 
adoption of the resClution which 
would warrant the amendment.— 
Jeffers v, Wharton, supra. 

42. N.T.—Bums v. Weber, 18 N.T. 
S.2d 750, 171 Misc. 808. 

Purpose of statute 
Provision that the salary of an 
employee which was less than the 
minimum of the grade to which his 
position is allocated shall be in¬ 
creased annually, by the annual in¬ 
crement of his grade until the salary 
to which he is entitled is reached, 
is designed only to adjust difference 
between lowest salary of the new 
grades established and a lower sal¬ 
ary actually paid, so that increase 
in the expense of maintaining the 
civil service will be graduated rath¬ 
er than immediate.-^erum. v. Tre¬ 
maine, 18 N.T.S.2d 905, 178 Misc. 
167. 

43. N.T.—Jerum v. Tremaine,- su¬ 
pra. 


44. Mo.—State V. Thornton, 8 Mo. 
App. 671. 

45. Neb.—Douglass County ■ v. 

Timme, 49 N.W. 266, 82 Neb. 272. 

53 C.J. P 1081 note 19. 

Register held not within statutory 
exception 

Hegister of coimty has been held 
not an officer, employee, or other 
person in state courts within provi¬ 
sion excepting from operation of 
salary-reduction statute officers, em¬ 
ployees, or other persons in cer¬ 
tain state courts; and hence a re¬ 
duction in salary of register made 
prior to his taking office under such 
statute would be valid,—Albert v. 
City of New York, 295 N.Y.S. 1005, 
250 App.Div. 555, affirmed 11 N.B.2d 
308, 275 N.T. 484. 

46. Ind.—^Turpen v. Tipton County, 

7 Ind. 172. 

47. Kan.—Cloud County v. Ott, 157 
P. 1170, 161 P. 629, 99 Kkn. 216. 

53 C.J. p 1081 note 21 . 

48. Wis.—^Burgess v. Dane County, 
134 N.W. 841, 148 Wis. 427.. 

49. Wis.—^Burgess v. Dane County, ? 
supra. 

53 C.J. p 1081 note 23. 

sa Okl.—Delaware County - v. 

Fields, 186 P. 428, 38 Okl. 744. 

63 C.J. P 1081 note 24. 
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c. Persons included 

d. Time of change; prospective opera¬ 

tion 

e. Character or source of compensation 

f. Compensation not previously fixed 

g. Addition or reduction of duties 

h. What constitutes change 

a. In (General 

Constitutional op statutory provisions prohibiting a 
change In the compensation of public officers after their 
election or appointment or during their terms of office 
are given effect In accordance with their Intent, and may 
not bo circumvented by indirect changes. 

A change may not be made in the compensation 
of an officer, either after his election or appointment 

61. Ala.—Heck v. Hall. 190 So. 280. 

238 Ala. 274. 

^lz.-_State Consol. Pub. Co. v. Hill, 

3 P.2d 525, 39 Ariz. 21, rehearing 
denied and modified on other 
grounds 4 P.2a 668 , 39 Ariz. 163. 

Cal.—WCcAuliffe v. Kane. 128 P.2d 
932, 64 Cal.App.2d 288—Morton v. 

Richards. 26 P.2d 320, 134 Cal.App. 

666 . 

Colo.—Lancaster v. Board of Com¬ 
missioners of Jefferson County, 

171 P.2d 987, 116 Colo. 261, 166 A. 

L.R. 839. 

Pel.—Corpus juris guoted in. Barr v. 

Blackstone, 13 A.2d 449, 451, 1 
Terry 460—^Du Pont v. Green, 196 
A. 278, 8 W.W.Harr, 566. 

Ky.—Weber v. True, 202 S.W.2d 174, 

304 Ky. 681—^Perkins v. Cumber¬ 
land County, 172 S.W,2d 651, 294 
Ky. 737—Shannon v. Dean, 180 S. 

W.2d 812, 279 Ky. 279—Wyatt v. 

City of Danville^ 124 S.W.2d 1022, 

276 Ky. 629—City of Olive Hill v. 

Craig, 101 S.W.2d 198, 267 Ky. 38 
—^Taylor, for Use and Benefit of 
Laurel County, v. Scoville, 68 S. 

W.2d 423, 262 Ky. 809. 

Mich.—Vigelius v. Vairo, 26 N.W.2d 
737, 817 Mich. 138. 

Mont.—^Adami v. Lewis and Clark 
County. 138 P.2d 969, 114 Mont. 

667. 

Pa.—Schwarz v. City of Philadel¬ 
phia, 12 A.2d 294, 337 Pa. 500— 

Taylor v. City of Philadelphia, 

196 A. 64, 328 Pa. 383—^Patton v. 

City of Philadelphia, 190 A. 670, 

126 Pa.Super. 212—^In re Drake, 

163 A. 37, 106 Pa.Super. 388—^Tyler 
V. Wyoming County, 85 Pa.Dist. & 

Co. 291—^McBride v. Berryman. 81 
Pa.Dist. & Co. 461—Conner v. Law¬ 
rence County. 81 Pa.Dist. & Co. 

416. 

Va.—Jackson v. Hodges. 10 S.£L2d 
566, 176 Va. 89. 

Wash.—State ex rel. Troy v. Telle, 

176 P.2a 469, 27 Wash.2d 99, 170 
A.LJEt. 1426—State ex rel. Jaspers 
,v. West, 125 P.2d 694, 13 Wash.2d 
614—State ex rel. Bergin v. Telle, 

118 P.2d 807, 11 Wash.2d 161— 


or during his term of office, where constitutional^! 
or statutory®^ provisions in effect so prescribe. The 
inhibition of such a constitutional provision applies 
not only to acts of the legislature,®^ but also to 
charter amendments adopted by the people,®^ and, in 
general, to all salary or compensation fixing bodies®® 
or agencies of the government,®® and thus is equally 
effective as a limitation against the right of a board, 
commission, or the like having the power to fix sal¬ 
aries.®*^ In some jurisdictions, however, it has been 
held that a constitutional provision that no *‘law** 
shall increase or diminish the compensation of a 
public officer after his election or appointment re¬ 
fers only to acts of the legislature.®® A statutory 

Ing increase in compensation of 
public officers during their term, of 
office are binding on the legislature 
with concurrence of electorate af¬ 
fected by the increase.—State v.. 
Wardail. 183 P. 67, 107 W^h. 606. 

64. CaJ.—Shay v. Roth, 221 P. 967, 
64 CalA.pp. 3ir. 

46 O.J. p 1021 note 26. 

65. Ariz.—Crawford v. Hunt, 17 P. 
2d 802, 41 Ariz. 229. 

Mich.—Gillespie v. Board of Audi¬ 
tors of Oakland County, 256 N.W. 
388, 267 Mich. 483. 

Wash.—State v. Wardall. 183 p. 67, 
107 Wash. 606. 

All officers hound 

The constitutional limitaition is 
binding on the courts, and every 
state, city, county, town, or mu¬ 
nicipal officer.—^Bright v. Russell, 
38 S.W.2d 643, 236 Ky. 667. 

56. W.V€L—^Haxbert v. Harrison 
County Court, 89 S.B.2d 177, 129 
W.Va. 54. 

67. Ala.—Heck v. Hall, 190 Sol 280. 
288 Ala. 274—Jefferson County v. 
McAdory, 26 So.2d 896, 82 Ala. 
App. 294. 

Ky.—^Perkins v. Cumberland County, 
172 S.W.2d 661. 294 Ky. 737—Bar¬ 
nett V. Caldwell, 21 S.W.2d 838, 
281 Ky. 614. 

Mich.-Vigelius v. Vairo, 26 N.W.2d 
737, 317 Mich. 138. 

Wash.—State v. Wardall, 183 . P. 67, 
107 Wash. 606. 

46 C.J. P 1021 note 27—16 CJ*. P 606 
note 98. 

XSxhaustion of hoard’s power 

Where, under a constitutional pro¬ 
vision empowering the board of su¬ 
pervisors to fix the salary of the 
sheriff and providing that ,the salary 
so fixed shall remain in full force 
and effect until changed by general 
law, the hoard has once fixed the 
salary, its power is exhausted and 
it cannot thereafter change or mod¬ 
ify the salary so fixed.—Santa Cruz 
County V. MbiKnlght, 177, P. 256, 20 
AltIz. 103. 

68 . Pa.—Sefier v. McKees Rocks, 72 


State V. Clausen, 92 P. 468, 47 
Wash. 607. 

46 C.J. P 1021 note 22—11 CJ. P 888 
note 61. 

Duration of order fixing salaries 

An order of the county fiscal court 
providing for continuance of salaries 
for certain county officers but not 
limiting the duration of the order, 
continued the salaries as previous¬ 
ly fixed, and where there was no val¬ 
id order changrlng salaries, an order 
after election increasing the sal¬ 
aries of such officers and terminat¬ 
ing with their teniire of office was 
Invalid as violative of the constitu¬ 
tional provision that compensation 
of specified officers shall not be 
changed during their term of office. 
—Bstill County v. Noland, 198 S.W. 
2d 38, 303 Ky. 462. 

52. Pa.—Craft v. South Philipsburg 
Town Council, 18 Pa.Dist. & Co. 
390, 26 Mun.L.R. 66 . 

Tex.—City of Texarkana v. Floyd, 
Civ,App., 69 S.W.2d 449, error re¬ 
fused. 

Dl view of organic aot of Puerto 
Bioo prohibiting legislation to dim¬ 
inish salary of a public officer after 
his election or appointment, Puerto 
Rican legislature could not reduce 
salary of member of industrial com¬ 
mission as fixed by previous legisla¬ 
tion by appropriation bill enacted 
after his appointment.—^Fitzsim¬ 
mons V. Leon, C.C.AJEhierto Rico, 141 
F.2d 886 . 

53. AJa.—Downs v. City of Bir¬ 
mingham, 198 So. 231, 240 Ala. 177 
—^Moon V, Thompson, 191 So. 211, 
238 Ala. 366-T-Camley v. Moore, 
118 So. 409, 218 Ala. 274. 

Ky.—Jefferson County Fiscal Court 
V. Thomas, 180 S.W.2d 60, 279 Ky. 
458—Bright v. Russell, 33 S.W.2d 
643, 236 Ky. 667—Olive v. Cole¬ 
man, 14 S.W,2d 404, 228 Ky. 127. 
Wash.—State v. Wardall, 183 P. 67, 
107 Wash. ,606. 

46 C.J. P 1021 note 26. 

Ciouoarrenoe of electorate 
Constitutional provisions prohibit- 
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prohibition of this character pfev€rits change of 
the compensation of an officer during his term by a 
board or an executive officer having power to fix 
the salary of the office,and a statute delegating 
to a board the power-to fix salaries within cer¬ 
tain limits contemplates that the salary shall be so 
fixed at the commencement of the term and shall 
not be thereafter changed but statutory restric¬ 
tions of this nature do not prevent the legislature 
from changing the compensation for an unexpired 
term by a subsequent statute clearly showing such 
intention.®^ Some constitutional provisions have 
been held to forbid a change of compensation or 
fees whether favorable or unfavorable but 
provisions which merely forbid an increase do not 
bar a decrease by action of the legislature.^^ 

Provisions prohibiting a change in compensation 
fiave been held to be mandatory®^ and to prevent 
•either direct or indirect changes they may not 
be dispensed with, circumvented, or ignored.®® 


Thus a prohibition against changing the compen¬ 
sation of an officer after his election or appointment 
or during his term cannot be avoided by the resig¬ 
nation of an incumbent and his reappointment at an 
increased salary.®*^ In arriving at the true mean¬ 
ing of provisions forbidding a change of salary or 
emoluments of any public official after his election 
or appointment, the court will look to and consider 
their purpose, reason, and object.®® A statute pro¬ 
viding for increases in the salaries attached to cer¬ 
tain offices will be construed in harmony, if possible, 
with a constitutional prohibition against increases 
in the salaries of incumbents.®® 

Constitutional restrictions against a change in 
compensation do not withdraw the legislative dis¬ 
cretion to prescribe or change the governing agen¬ 
cies of counties by local legislation suited to the 
varied need of counties of widely different condi¬ 
tions as to population, wealth, and local require¬ 
ments.'^® A prohibition against the change of the 


PcuSuper. 81—^Davis v. Homestead 
Borough, 47 Pa.Super. 444. 

■"nzed hy law” 

A salary fixed by administrative 
1 ) 08 X 01 , such as that composed of 
^township trustees, is not “fixed by 
law** within constitutional provision 
•prohibiting increase in salary of of¬ 
ficer fixed by law during his term 
•of office.—^Benton County Council of 
Benton County v. State ex rel. 
Sparks, 65 N.E.2d 116, 224 Ind. 114. 

59. Utah,—Cronquist v. Mathews, 
174 P. 621, 63 Utah 682. 

46 C.J. P 1021 note 29. 

County board 

Where the power of fixing the 
compensation of county officers Is 
intrusted to the county board, an 
increase of compensation, by the 
board, of an officer during his term 
is forbidden by statute in some ju¬ 
risdictions.—Swoeny V. New York, 5 
Daly 274, affirmed 68 N.T. 625—16 
C.jr. p 500 note 74. 

60. Iowa.—Goetzman v. Whitaker, 
46 N.W. 1068, 81 Iowa 527. 

61. Ky.—^Ross V. County Board of 
Education. 244 S.W. 793. 196 Ky. 
366. 

Tex.—^Arnold v. Cass County, Civ. 
App., 289 S.W. 749. 

62. Ky.—^Webster County v. Over¬ 
by, 42 S,W.2d .707, 240 Ky. 461. 

68. Ala.—WUson v. Swindle, 148 
So. 395, 226 Ala. 641. 

64. Del.—Corpus OUrls quoted tu 
Barr v, Blackstone, 13* A.2d 449, 
461, 1 Teny 450. 

Ky.—Olive* V, Coleman. 14 S.W.2d 
404, 228 Ky. 127—Roberts v. Walk¬ 
er, 13 S.W.2d 761. 227 Ky. 691. 

46 C.J. p 1021 note 24. 

- 'SSn Del. — Corpus Juris quoted iu 


Barr v. Blackstone, 13 A.2d 449, 
451, 1 Terry 460. 

Mich.—^Vigelius v. Vairo, 26 N.W.2d 
737, 317 Mich. 138. 

Wash.—State ex rel. Livingston v: 
Ayer. 161 P.2d 429, 23 Wash.2d 
678. 

46 C.J. P 1021 note 24. { 

Oomi>romise agreement 
Board had no power to grant un-! 
lawful increase in officer*s salary in¬ 
directly by entering into compromise 
agreement for payment to him. of 
specified sum in lieu of larger 
amount claimed by him as fees for 
collecting delinquent taxes under 
resolution adopted by board after his 
election and qualification.—Vigelius 
V, Vairo, 26 N.W.2d 737, 317 Mich. 
138. 

66. W.Va.—^Harbert v, Harrison 
County Court, 89 S.B.2d 177, 129 
W.Va. 54. 

Inexorable provision 
A provision forbidding a change in 
the compensation of an official dur¬ 
ing his term of office is inexorable; 
it admits of no exceptions, and it af¬ 
fords no opportunity for evasion by 
those charged with the responsibili¬ 
ty of fixing such compensation. 

Del.—^Barr v. Blackstone, 13 A. 2d 
449, 1 Terry 450. 

N.T.-^CastreO v. Slingerland, 248 N. 

Y.S. 746, 189 Misc. 682. 

67; Mich.—^Kearney v. Board of 
State Auditors. 156 N.W. 610, 189 
Mich. 666. 

46 C.J. P 1024 note 64. 

68. Okl.—^Phelps v. Childers, 89 P. 

2d 782, 184 Okl. 421. 

“Pixed” 

Charter provision of county that 
the compensation of elective officers 
shall be fixed at a specified time prl- 
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or to the election of such officers 
uses the term “fixed** in the ordinary 
sense of a stabilization or deflnUe 
determination and excludes the idea 
that salaries so fixed may thereafter 
be changed during officers* terms of 
office.—^Pulcifer v. Alameda County, 
176 P.2d 1, 29 Cal.2d 258. 

69- Pa.—^In re Bowman, 170 A. 717, 
111 Pa.Super. 388. 

Phraseology applicable to salaries 
Words, “subject to the conditions 
attached to such office prior to the 
passage of this act,** in statute in¬ 
creasing salaries of certain officers 
are applicable to salaries.—^In re 
Bowman, supra. 

70. Ala.—^Morgan County v. Edmon¬ 
son, 192 So. 274, 238 Ala. 622. 
Designation of coordinating agency 
A statute permitting county com¬ 
missioners to designate other com¬ 
missioners as a coordinating agency, 
if they deem it necessary in an en¬ 
deavor to carry out the programs 
mentioned in the statute, has been 
held not to violate a constitutional 
prohibition against increasing or 
diminishing the salary of officers 
during their term of office.—State ex 
rel. Cruikshank v. Baker, 97 P.2d 688, 
2 Wash.2d 146. 

County board of revenus and boxu 
trol 

Constitutional provisions prohibit¬ 
ing increase or decrease of public 
officers* compensation during their 
terms, and passage of special, pri¬ 
vate, or local laws creating. Increas¬ 
ing, or decreasing such officers*^ fees, 
percentages or allowances, were In¬ 
applicable in determining constitu¬ 
tionality of local act establishing 
county board of revenue and control, 
where such act did not merely add 
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compensation of an officer during his term does not 
prevent the passage of a statute abolishing an office 
created by the legislature,*^^ and even a constitu¬ 
tional office may be abolished by a new constitu¬ 
tion or by an amendment to an existing one, not¬ 
withstanding the compensation of an officer may 
be thereby affected.^^ 

Where the salary of a public officer is decreased 
by the legislative enactment after he enters on his 
term of office, a constitutional prohibition against 
the increase of one’s salary during his term of of¬ 
fice will not prevent a subsequent increase of his 
salary as long as the amount fixed does not exceed 
that to which he was entitled at the commencement 
of his term-73 A constitutional prohibition against 
a decrease in the compensation of an officer during 
his term does not inhibit the legislature from pro¬ 
viding reasonable administrative procedure and 
safeguards with respect to the pa 3 mient of officers^ 
compensation.*^^ 

Purpose. The purpose of restrictions against an 
increase or decrease in the salary of a public offi¬ 
cer during his term of office is to establish definite¬ 
ness and certainty in the salaries of public offi- 
cers,'73 and to protect and safeguard the independ¬ 
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ence, the security, and the efficiency of such offi- 
cers.'76 These restrictions are designed not only 
to protect the public against the evil of permitting 
a public official to use his official power and prestige 
to augment his own salary,^^ but also to benefit 
the officers by removing temptation from the leg¬ 
islature to influence a public officer through threat 
or promise of a change in compensation,^3 by pro¬ 
tecting the officer against the unjust action of a 
reduction in his compensation by an unfriendly 
board having authority to fix the salary,^^ and,, in 
general, by preventing attacks on an official by 
those who may be possessed, at any time, of the 
means and the will to influence or control his course 
of conduct through added income at public ex- 
pense.30 Siich restrictions are intended to prevent 
the use of an indirect method to discharge an offi¬ 
cial durmg such term by the. subterfuge of reduc¬ 
ing his salaiy,3i and aid in maintaining a separa¬ 
tion of the executive, legislative, and judicial 
branches of the govemment.32 

Fixed or definUe term. Constitutional prohibi¬ 
tions against changing the compensation of an offi¬ 
cer during his term apply to officers having fixed 
terms,33 and, as a rule, only to officers Having 
fiixed and definite terms.3^ Accordingly, such a 
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new duties to those of existing in¬ 
cumbents in office and was not mere 
colorable pretext to increase officers' 
compensation.—^Morgan County v. 
Bdmonson, 192 So. 274, 238 Ala. 522. 
71- Ala.—Heck v. Hall, 190 So. 280, 
238 Ala. 274. 

Ariz.—Crawford v. Hunt, 17 P.2d 
802, 41 Ariz. 229. 

46 CJ. P 102C note 78. . ! 

72. Mont.—State v. Cooney, 225 P- 
1007, 70 Mont. 355. 

73. Cal.—^Puterbaugh Wadham, 
123 P: 804, 162 Cal. 611. 

74. N.T.—Finn v. City of New 
York, 25 N.E.2d 966, 282 N.Y. 163. 
127 A.Ii.R. 522. 

Protest against reduced .pay 

Provision in charter that amount 
received by any one signing pay 
roll shpuld be deemed an accord and 
satisfaction pf all salary claims 
against city, in absence of written 
gCQtept, did not, rciduce salaries or 
authorize reductions, so that one 
who took office after statute became 
effective, ^d who accepted without 
protest smaller sums for his salary, 
could, not recover the difference on 
g^uud that the law confficted with 
dohstitutio^ provision that. consti- 
tutlpnal officer's salary shall not be 
increased or diminished during term 
of his office.—^Pinn v. City of New 
York, supra. 

76. W.Vsu — B&rbert, v. H^urison 


County Court, 39 S.E.2d 177, 129 
W.Va. 64. 

Anrazanoe of service for spedfled 
compensation. 

Such restrictions assure the peo¬ 
ple that those who serve them as 
public officers shall give their serv¬ 
ices during their terms for the 
amount of compensation for which 
they were willing to serve and have 
been selected, and fOr which they 
were expected by the people to serve 
at the time of their entrance on the 
performance of their duties.—^Har- 
bert V. Harrison County Court, 89 
S.E.2d 177, 129 W.Va. 6.4. . . 

76. Ala.—^Bx parte Houston Coun¬ 
ty, 178 So. 535, 286 Ala. 304. 

Okl.—^Phelps V. Childers,- 89 P.2d 
782, 184 Okl. 421. 

W.Va..—^Harbert v. Harrison Coun¬ 
ty Court, 39 S.E.2d 177, 129 W. 
Va. 54. 

46 aj. P 1021 note 22 [a]. 

77- Colo.—^Lancaster v.. Boaord of 
Commissioners of Jefferson Coun¬ 
ty, 171 P.2d 987; 116 Colo. 261, 
166 A.L.R. 839.. 

Mo,—State ex rel. Scobee v. Meri¬ 
wether, 200 S.W.2d 340, 855 Mo. 
1217. 

N.Y.—Castreb v; Slingerland, 248 N. 

Y.S. 746, 139 Misc; 632. 

46 C.J. p 1021 note 22 [a] (2), (4). 

73. Colo.—Lancaster. y._ Boaxd of 
Commissioners of Jefferson Coun-^ 
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ty, 171 P.2d 987, 115 Colo. 261, 166 
A.L.R. 839. 

Del.—^Du Pont v. Green, 195 A, 273^ 
8 W.W.Harr. 666. 

Ky.—Martin v. Wolfford, 107 S.W. 
2d 267, 269 Ky. 411. 

N.Y.—Castree v’ Sllngerland, 248 N- 
Y.S. 746, 139 Misc. 632. 

46 C.J. p, 1021 note 22 [a] (1). 

Blteiinattou of poUtioal or partisan 
l^esrare , 

Pa.—^In re Hadley, 6 A.2d 874, 336 
Pa. 100. 

73. N.Y.—Castree v. Sllngerland, 
248 N.Y.S. 746, 139.-Misc. 632. 

80- W.Va.—^Herbert v. Harrison 
County Court, 89 S.B.2d 177,- 129 
W.Va. 64. 

81. Mich.—rMcQuaid v. Board of 
Auditors . of .Oakland County, 23 

. N.W.2d 644, 316 Mich. 234—Lee v. 
County of Macomb, 284 N.W. ,892, 
288 Mlch^ 233—Bodell v. City of 
:feattle Creek, .259 N.W.. 668. 270 
Mich. 446. 

82. ,Nbb.—State ex ^rel. Johnson v. 
Marsh, 29 N.W.2d 799, 149 Neb. 
1 . ■ 

46 C.X p 1021 note 22 [a] (1>. 

83. Arlk-^Cra^ord v. Hunt, 17 P. 

' 2d 802, 41 Ariz. 229. ; ■ 

Mich.—Gillespie v. Board , of* Audi¬ 
tors of Oakland- County, 255 N.W. 
888 , 267Mich. 483: 

84u Ala.—Opinion loy the Justices, 
30 , So,2d 14, .,249 Ala. .88—BMhder- 
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prohibition does not apply to an officer holding at 
the pleasure of the appointing authority.^® 

Successive incumbents during term. According 
to one view, the term, and not the period of hold¬ 
ing by a particular officer, determines the time dur¬ 
ing which a change in compensation is prohibited, 
and no change in compensation for the term is per¬ 
missible regardless of how many incumbents of 
the office there may have been.^® Under this view, 
where a change of compensation during the term 
of an officer is prohibited, a change cannot affect 
one subsequently appointed to fill the vacancy in an 
existing term.^'^ There is other authority, however, 
which takes a contrary viewj^s 2Lnd a prior change 
is operative as to a new incumbent during the term 
where the provision is merely that the salary shall 
not be changed after the election or appointment of 
the officer.^® 

In determining whether a constitutional restric¬ 
tion against' a change in an officer’s compensation 
applies to the office or the officer, consideration has 
been given to the reasons prompting the restric¬ 
tion;®® and sometimes the particular wording of 
the constitutional provision is invoked as determina¬ 
tive of the rule to be followed.®^ A prohibition, 
for example, which refers to the public officer, 
rather than the office, and to his salary and his 
election or appointment, suggests that its applica¬ 


tion is to the individual officer rather than the 
statutory term.®^ 

Bills reported to legislature by commissioners. 
Under the terms of some constitutional provisions, 
restrictions against any increase or decrease in the 
compensation of public officers do not apply to any 
bill, or to any amendment to any bill, which is re¬ 
ported to the legislature by commissioners who have 
been appointed pursuant to law to revise the stat¬ 
utes.®® Accordingly, the question whether a par¬ 
ticular statute violates a general constitutional re¬ 
striction against increases or decreases depends on 
whether the statute was reported to the legislature 
by commissioners appointed by law to revise the 
statutes,®^ and on this question the presumption is 
that it was so reported.®^ 

Religious or political discrimination. Under stat¬ 
utes providing that no person shall be reduced in 
pay or otherwise discriminated against by an ap¬ 
pointing officer for religious or political reasons 
or affiliations, it must appear, where a reduction 
in pay is alleged to have been caused by reason of 
discrimination, that religious or political reasons 
or afliliations were the cause for the reduction.®® 

h. Constitutional Amendment or ITew Gonstitn- 
tion 

A constitutional amendment or a new constitution 
may effect an increase or decrease in the compensation 


bunk V. Oliver,. 140 So. 870, 824 
Ala, 301. 

Ariz.—Coleman v, Lee, 121 P.2d 433, 
58 Ariz. 606—State ex rel. Colora¬ 
do River Commission v. Frobmll- 
ler, 62 P.2d 483, 46 Ariz. 413, 
m.—Anderson v. City of Jackson¬ 
ville, 41 N.E.2d 966, 380 Ill. 44— 
People ex rel. Austin v. Board of 
Cpmmissioners of Cook County, 45 | 
N.K2d 691, 316 Ill.App. 621. 

Ky.—Turner v. Bowman, 172 S.'W’.2d 
209, 294 Ky. 607—Asher v. Pursi- 
full, 171 S.W.2d 20, 294 Ky. 112— 
Moody V. Duerson, 183 S.W.2d 
712, 280 Ky. 627—^Buechele v. Pet¬ 
ty, 96 S.W.2d 1010, 266 Ky. 321— 
Stewart v. 3BUdd, 82 S.W.2d 861, 
-262 Ky. 90. 

-Mich.—Haack v. Banish, 283 N.W. 
700, 287 Mich. 692. 

Mont—^rpuB Juris quoted in 
Adami v. Lewis' and Clark Coun¬ 
ty, 138 P.2d 969, 971, 114 Mont 
657. 

Okl.—State ex rel. Telle v. Carter, 
39 P.2d 134, 170 Okl. 60. 

Wis.—^Dandoy v. Milwaukee Coxmty, 
264 N.W. 98, 214 WiS. 586. 

46 C.J. p 1023 note 46. 

PartLoipation in Insuxanoe beneftts 
Statute authorizing the state and 
its subdivisions; to contribute %o the 
premiums' ‘ on sroup life insuiance 
on omcers or employees is not un¬ 


constitutional as having effect of in-, 
creasing the compensation of per-1 
sons holding civil omces of profit I 
since the court would not asstime 
that officers with a fixed and unex¬ 
pired term, and whose compensa¬ 
tion could not be increased during 
such term, will seek to participate 
in benefits.—Opinion by the Justices, 
30 So.2d 14, 249 Ala. 88. 

Ariz.—State ex rel. Colorado 
River Commission v. Frohmiller, 

. 52 P.2d 488, 46 Ariz. 413. 

Ky.—^Turner v. Bowman, 172 S.W.2d 
209, 294 Ky. 507—^Asher v. Pursi- 
full, 171 S.W.2d 20, 294 Ky. 112— 
Moody V. Duerson, 133.S.W.2d 712, 
280 Ky, 627—^Buechele v. Petty, 96 
S.W.2d 1010, 265 Ky. 821—Stewart 
V. Kidd, 89 S.W.2d 861, 262 Ky. 
90. 

Mont—Adami v. Lewis and Clark 
County, 138 P.2d 969, 114 Mont 
667. 

86 . _Ky.—WTiltley County Board of 
Education v. Rose,. 102 S.W.2d 28, 
267 Ky. 283. 

Wash.—State ex rel. Wyrick v. City 
of Rltzville, 132 P.2d 737, 16 

Wash.2d 86, 144 AX.R. 68L 

87- Cal.—Robbins v. Lambert 111 
P.2d 6. 48 CalJlpP.2d 468. 

Wash.—State ex ret wyrick v. City 
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of Ritzville, 132 P.2d 737, 16 Wash. 
2d 36, 144 AL.R. 681. 

46 C.J. P 1024 note 51. 

88 . Colo.—Lancaster v. Board of 
Commissioners of Jefferson Coun¬ 
ty. 171 P.2d 987, 115 Colo. 261, 166 
A.L.R. 839. 

46 C.J. P 1024 note 52. 

89. Pa.—^McKinney v. Northumber¬ 
land County, 76 Pa.Super. 581. 

90. Colo.—^Lancaster v. - Board, of 
Commissioners of Jefferson Coun¬ 
ty, 171 P.2d 987, 115 Colo. 261, 166 
A.L.R. 839. 

9L Colo.—Lancaster v. Board of 
Commissioners of Jefferson Coun¬ 
ty, supra. 

92. Colo.—^Lancaster v. Board of 
Commissioners of Jefferson Coun¬ 
ty, supra. 

93. N.T.—^Bareham v. Board of Su¬ 
pervisors of Monroe County, 288 
N.T.S. 185, 247 App.Div. 684. 

94. N.T.—^Bareham v. Boa<rd of Su¬ 
pervisors of Monroe County, su* 
pra. 

98. N.Tw—^Bareham v. Board of Su¬ 
pervisors of Monroe County, su¬ 
pra, 

96. Ohio.—^Board of Commissionens 
of Huron County v. State ex rel. 
Clarke, 188 NJQ. 551, 127 Ohio St 
841. 
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of a person already In office notwithstanding earlier con¬ 
stitutional provisions prohibiting changes in the salary 
or emoluments of an officer after election or appointment. 

The people have power, by constitutional amend¬ 
ment or a new constitution, to alter and increase or 
decrease the salary of a.person already in office, 
notwithstanding a constitutional provision prohib¬ 
iting changes in the salary or emoluments after his 
election or appointment or during his term of of- 
fice.^*^ The legislature may be authorized by a con¬ 
stitutional amendment to suspend for a designated 
period the operation of a previously existing con¬ 
stitutional prohibition against the increase^^ or de- 
crease^^ in the compensation of public officers; 
but some constitutional amendments of this nature 
have been held not intended to apply to fees fixed 
by law and payable by individuals for official serv¬ 
ices, which fees become the private property of 
the individual officer to whom they are paid.^ 

Change affecting all members of body. Consti¬ 
tutional provisions prohibiting a change in the com¬ 
pensation of officers may be modified by amend¬ 
ments to the constitution permitting a change as to 
all the members of a court, board, or commission, 
composed of two or more officers or persons, whose 
respective terms of office are not coterminous, in 
the event a change becomes effective as to any of 
such members.2 The purpose of such an amend¬ 
ment, it has been held, is to remedy the injustice 


j arising where several different men, holding the 
I same office, doing similar work, and coequal in au- 
I thority, draw different salaries,^ and to insure that 
all members of a court, board, or commission com¬ 
posed of more than one person, who are doing, in 
substance, the same work, shall at all times receive 
the same salaries.^ Under such constitutional 
amendments, where a statute is passed providing 
for an increase, one whpse term commenced prior 
to the effective date of the statute is not necessarily 
entitled to the increase from the effective date of 
the statute,® although on the commencement of a 
new term of one of the members of a commission 
after the enactment of the statute the increase is 
effective as to him, and hence as to all.® 

c. Persons Included 

As a general rule, only those who are public officers, 
rather than mere public employees, are within the pro¬ 
tection of provisions prohibiting changes In the compen¬ 
sation attached to public office during the term or after 
the election or appointment of the office holder; and the 
language of the particular provision controls in deter¬ 
mining whether such provision Includes or is limited to 
constitutional, state, or county officers. 

In general, only those who are in fact public offi¬ 
cers, rather than mere employees, are within the 
protection of provisions prohibiting changes in the 
compensation attached to public office during the 
term of the office holder,^ and the general defini- 


97. Ala-—Almon v. Morsran County, 
16 So.2d 511, 245 Ala. 241—Hawk¬ 
ins V. Jefferson County, 169 So. 
720, 23S Ala. 49—^Henry v. State 
ex rel. HArtsfield, 117 So. 626, 218 
Ala. 71, followed in Henry v. State 
ex rel. Armstronsr, 117 So. 633, 218 
Ala- 78. 

Ariz.—^Priser v. Frohmiller, 21 P.2d 
927, 42 Ariz. 30. 

46 CJ. P 1022 note 31. 
implied amsxLdittent 
Constitutional amendment author¬ 
izing legislature to alter salaries of 
named county officers Impliedly 
amends constitutional provision that 
legislature shall not enact any law 
not applicable to all counties of 
state regulatixig costs and charges 
of court, fees and commissions, and 
allowances of public officers.—Al¬ 
mon V. Morgan County, 16 So.2d 511, 
245 Ala. 241. 

CLvlI gervloe amendment 
Although state employee was em¬ 
ployed when constitutional amend¬ 
ment brought 51m imder civil serv¬ 
ice, the state personnel board had 
authority to give his position a new 
classification with substantially the 
same duties an he previously per¬ 
formed, €uid to establish a lower sal¬ 
ary range for the position.—Ste¬ 
phens V, dark, 106 P.2d 874, 16 Cal. 
2d 490. I 


98. Cal.—^Holland v. Byram, 170 P. 
2d 937, 28 Cal.2d 567—Ross v. 
Board of Retirement of Alameda 
County Emp. Retirement Ass'n, 
App., 206 P.2d 903. 

Coxmtles governed by charter 

Constitutional provision authoriz¬ 
ing suspension during war emergen¬ 
cy of constitutional provision pro¬ 
hibiting increase of compensation 
of officer applied to counties gov¬ 
erned by charter as well as to other 
counties.—^Ross v. Board of Retire¬ 
ment of Alameda Couhty Emp. Re¬ 
tirement Ass'n, supra. 

99. Ala.—Downs v. City of Bir¬ 
mingham, 198 So* 231, 240 Ala. 
177. 

Purpose of constitational amend¬ 
ment which suspended a previously 
existing constitutional limitation on 
the power of the legislature to re¬ 
duce the compensation of officers, 
and which limited the compensation 
of officers to a specified maximum 
per year, wan to avoid further tax 
levies and to redtice the threat of a 
deficit in the state treasury.—Storrs 
V. Heck, 190 So. 78, 238 Ala. 196— 
Houston County v. Martin, 169 So. 
13, 232 Ala* 511. 

1. Ala..—^Houston County y. Martin, 
supra. I 


8. Ariz.—Holmes v. Frohmiller, 104 
P.2d 166, 55 Ariz. 556—Peterson v. 
Speakman, 66 P.2d 1028, 49 Ariz. 
842. 

3. Ariz.—Peterson v. Speakman, su¬ 
pra. 

4i Ariz.—^Maricopa County v. Rodg¬ 
ers, 78 P.2d 989, 52 Ariz. 19. 

5. Ariz.—Holmes v. Frohmiller, 104 
P.2d 156, 55 Ariz. 656. 

6. Ariz.—Holmes v. Frohmiller, su¬ 
pra. 

Oonfinuation of reappointment 
The rule set forth In the text ap¬ 
plies notwithstanding the reappoint¬ 
ment of a 6ommlssloner has not 
been confirmed or approved by the 
senate.—Holmes v. Frohmiller, su¬ 
pra. 

7. Ill.—People, ex pel. Austin v. 
Board of Commissioners of Cook 
County, 45 KJB.2d 591, 316 HIAlPP. 
621. 

Ky.—Graves County v. Dowdy, 80 
S.W.2d 597, 268 Ky. 644. 

Mo.—State ex rel. Scobee v. Meri¬ 
wether, .200 S.W.2d 840, 855 Mo. 
1217. 

Ohio.—State ex rel, Gordon v. Zan- 
gerle, 26 N.H.2d 190, 136 Ohio St. 
371—-Wilkins v, Trimbur, Com.Pl., 
86 K.E.2d 603. 
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tion of “public officer” has been resorted to in de¬ 
termining those who are included.^ It has been 
said that an officer within the constitutional prohi¬ 
bition, is one who is chosen for a definite term and 
whose duties are for the benefit of the public for 
a stipulated consideration,^ and that whether an 
officer is a public officer within the intendment of 
the constitutional prohibition depends on the man¬ 
ner of his selection and the duties imposed, and 
the powers conferred, on him.io The term “offi¬ 
cer” has been held to include both appointive and 
elective officers.^^ 

Restriction as affecting, or limited to, constitu¬ 
tional officers* A constitutional provision prohibit¬ 
ing the increase or decrease of the salary or com¬ 
pensation of public officers applies to constitutional 
officers and some restrictions of the kind tmder 
consideration have been held to apply only to con¬ 
stitutional officers,or, more particularly, to offi¬ 
cers whose salaries or compensation are fixed by 
the constitution.!^ On the other hand, constitution¬ 
al prohibitions against a change in the compensation 
of public officers frequently are not limited to con¬ 
stitutional officers or those holding office established 
by the constitution directly, but extend to statutory 
officers or those holding offices of legislative crea¬ 
tion.!® 

State officers* A state officer is a public officer 


within the meaning of a prohibition against a 
change in the compensation of any public officer.!'^ 
Some constitutional prohibitions have been held to 
apply only to officers whose salaries are paid from 
the state treasury and noj: to officers paid entirely 
out of county funds.!® An officer may be unaffected 
by provisions of the nature under consideration by 
reason of being an officer of a board or institu¬ 
tion rather than of the state.!® Constitutional pro¬ 
visions dealing exclusively with the compensation 
and tenure of county and municipal officers do not 
prohibit a change in the compensation of a state 
officer.®® 

County officers. An increase or diminution in 
the compensation of county officers during their 
term of office is sometimes prohibited by the or¬ 
ganic law®! Qf by statute,*®® and statutes chang¬ 
ing the compensation of county officers must be in 
conformity with constitutional provisions prohibit¬ 
ing the increase®® or decrease®^ of the compen¬ 
sation of such officers. A constitutional provision 
against the increase or decrease of the salary of any 
public officer has been held to include county offi¬ 
cers,®® or at least constitutional county officers.®® 
On the other hand, some constitutional prohibitions 
against a change in officers’ salaries have been held 
not applicable to county officers.®^ Deputies and 
I assistant coimty officials have been held not public 


8. Ill.—^People ex rel. Austin v. 
Board of Commissioners of Cook 
County^ 45 N.E.2d 591, 316 BLApp. 
621. 

Mont.—^Poorman v. State Board of 
Baualization, 45 P.2d 307, 99 Mont. 
548. 

Ohio.—^Wilkins v. Trimbur, Com.Pl., 
86 N.R2d 503. 

46 C.J. P 1023 note 44. 

^‘Constitutional officer’’ defined see 
supra S 3. 

"Public officer’^ defined see supra S 

2 . 

9 . Pa.—^In re Bowman, 170 A. 717, 
111 Pa.Super. 383. 

10. Pa.—Commonwealtli v. Moffltt, 
86 A. 76, 238 . Pa. .265—Wiest v. 
Northumberland County, 176 A. 
74, 115 Pa.Super. 677—Grossman 
V. McGovern, 25 Ps^Dist & Co. 13, 
88 Pittsb.Lesr.J. 464. 

11. Ohio.—State v. Campbell, 115 N. 
. B. 29, 94 Ohio St 403. 

12. Md.—Calvert County Commis¬ 
sioners V. Monnett, 164 A. 165, 164 
Md. 101, 86 A.L,.It 1258. 

S.D. —State ex rel. Lamm v. Spartz, 
265 N.W. 797, 62 S.D. 693. 

46 C.J. p 1023 note 42. 

13. Neb.—Douglas County v- 

Timme, 49 N.W. 266, 32 Neb. 272. 

46 C.J. p 1022 note 41. 


14. Nev.—State ex rel. Miller v. 
Lani, 27 P.2d 687, 56 Nev. 123, re¬ 
hearing denied 29 P.2d 839, 65 Nev. 
233. 

15. Md.-^-Calvert County Commis¬ 
sioners V. Monnett 164 A. 155, 
164 Md. 101, 86 A.L.R. 1268, 

Pa.—^In re Bowman, 170 A. 717, 111 
Pa.Super. 383—^Alworth v. Lacka¬ 
wanna County, 85 Pa.Super. 349. 
46 C.J. P 1023 note 42. 

16. Md,—Calvert County Commis¬ 
sioners V. Monnett, 164 A. 155, 164 
Md. 101, 86 A,L.R. 1268. 

Pa.—Commonwealth ex rel. Kelley v. 

Clark, 193 A. 634, 827 Pa. 181. 

46 C.<J. P 1023 note 42. 

17. Pa.—^Finley v. McNair, 176 A. 
10, 817 Pa. 278. 

18. Ga.—Houlihan v. Saussy, 55 S. 

B.2d 557, 206 Ga. 1—^Houlihan v. 
MacBonell, 55 S.B.2d 241, 205 Ga. 
781. , 

16. Ala.—State ex rel. Hyland v. 
Baumiiauer, 12 So.2d 326, 244 Ala. 
1, answer to certified Question con- 
fomed to 12 So.2d 340, 31 Ala. 
App. 35, certiorari denied 12 So.2d 
342, 244 Ala 71—^Mantell v. Baum- 
hauer, 12 So.2d 826, 244 Ala 1, an¬ 
swer to certified Question con¬ 
formed to 12 So.2d 332^ 31 AlaA.pp. 
27, certiorari denied 12 So.2d 340, 
244 Ala 77. 


ao. Ky.—^Miller v. Hobertson, 208 
S.W.2d 977, 306 Ky. 653. 

2L m.—^Brissenden v. Clay County, 
43 N.E. 977, 161 Ill. 216. 

15 C.J. P 500 note 75. 
aa. Minn.—^Hawkins v. Watkins, 27 
N.W. 66, 34 Minn. 664. 
as. Wash.—State v. Pierce County, 
93. P. 920, 48 Wash. 461. 

15 C.J. P 499 note 63. 

34. Wyo.—^Nickerson v. Winslow, 
138 P. 184, 140 P. 834, 22 Wyo. 
259—Converse County v. Burns, 29 
P. 894, 30 P. 415, 3 Wyo. 691. 

25. Colo.—^Lancaster v. Board of 
Commissioners of Jefferson Coun¬ 
ty, 171 P.2d 987, 116 Colo. 261, 166 

A. L.R. 839. 

Pa—^Finley v. McNair, 176 A. 10, 317 
Pa 278. 

26. S.I>.—Schamber v. Hutchinson 
County, 6 N.W.2d 409, 68 S.D. 622 
—Clark V. Board of Commission¬ 
ers of Clark County, 267 N.W. 133, 
64 S.D. 417—State ex rel. Lamm v. 
Spart 2 ^ 265 N.W. 797, 62 S.D. 693. 

Constitutional officers generally see 
supra § 3. 

27. Ga—^Houlihan v. Saussy, 55 S. 

B. 2d 557, 206 Ga 1. 

glxtag of oompensatioii by oonsfltii- 
tion 

A constitutional prohibition appli- 
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officers within the meaning of a constitutional pro¬ 
hibition against an increase or decrease in the sal¬ 
ary or emolument of a public officer after his elec¬ 
tion or appointment.^^ 

Officers holding over. A prohibition against a 
change of compensation of an officer during his term 
applies to holdovers.^® 

Officers holding extended terms, A prohibition 
against a change of compensation of officers ap¬ 
plies to officers whose terms have been lengthened 
by constitutional amendments and legislation under 
them, and prohibits any increase in their compensa¬ 
tion during their extended terms of office.^® 

Particular persons who have been held to fall 
within the scope of a constitutional or statutory pro¬ 
vision forbidding an increase or decrease in salary 


during the term for which they have been elected 
or appointed include an attorney for the common¬ 
wealth,chief mine inspectors, constables,®^ cor¬ 
oners,®^ county clerks,®.® county real estate asses¬ 
sors,®® county registers,®*^ deputy tax assessors,®® 
jailers,®® probation officers,^® sheriffs,township 
commissioners,^® the treasurer of a county^® or 
of a city of a certain class,^^ and various other per¬ 
sons.^® 

On the other hand, persons who have been held 
not to fall within the scope of such provisions in¬ 
clude court clerks,^® deputy town clerks,^^ judges,^® 
magirtrate’s clerks,^® sheriffs,®® solicitors of coun¬ 
ty controllers,®^ superior court reporters,®® tax re¬ 
ceivers or tax collectors,®® and various other per¬ 
sons.®^ 


cable to officers whose salaries or 
compensation are fixed by the con¬ 
stitution was held not to embrace 
county offlcers.-r-State ex rel. Miller 
V. Lani, 27 P.2d 337, 66 Nev. 123. re¬ 
hearing denied 29 P.2d 889, 65 Kev. 
233. 

28. Mont.—State ex rel. Husch v. 
Board of Commissioners of Yel¬ 
lowstone County, .191 P.2d 670— 
Adami V. Lewis and Clark County, 
138 P.2d 969, 114 Mont. 567. 

29. Neb.—State v. Moores, 84 N.W. 
899, 61 Neb. 9. 

46 ax P 1023 note 47. 

30. Pa,—^Rowley v. Greenville Bor¬ 
ough School Dist., 40 Pa.Co, 140— 
Cope V. Northampton County, 39 
Pa.Co. 18. 

81. Ky.—^Miller v. Robertson, 208 
S.W,2d 977, 306 Ky. 653. 

Prosecuting attorneys see District 
and Prosecuting Attorneys § 22. 

32. Wash.—State ex rel. Bergln v. 
Telle, 118 P.2d 807, 11 Wash:2d 
151. 

83. Pa.—Murphy v, Lackawanna 
County, 83 Pa.Di8t. & Co. 234— 
Kauffman v. Union County, 31 Pa. 
DisL & Co. 212—Conner v. Law¬ 
rence County, 31 Pa.Di8t & Co. 
415—Noel V. Adams County, 80 Pa. 
Dist & Co. 444. 

46 ax. p 1023 note 44 [cl (8). 

84. Pa.—Schwarz v. City of Phila¬ 
delphia, 12 A.2d 294, 887 Pa. 500. 

36. N*.T.—Bberhard v, City of New 
York, 295 N.Y.S. 1001, 163 2idsc. 
870. 

36; Pa.—Schwarz v. City of Phila- 
delphia, 12 A.2d 294, 887 Pa. 500. 
46 ax P 1028 note 44 [a] (6). 

37» .N.T.—Miller v. State, 17 N.B,2d 
778, 279 N.Y. 74—Albert v. City of 
New York. 295 N.T.S. 1005, 250 
AppJDiv. 555, affirmed 11 N.B.2d 
808, 275 N.Y. 484. 


County registers of wills 
Del.—^Barr v. Blackstone, 18 A.2d 
449, 1 Terry 460. 

County registers of deeds 
S.D.—State ex rel. Lamm v. Spartz, 
265 N.W. 797. 62 S.D. 593. 

38. Ala.—Jefferson County v. Mc- 
Adory, 25 So.2d 896, 32 Ala.App. 
294. 

39. Ky.—^Perkins v. Cumberland 
County, 172 S.W.2d 661, 294 Ky. 
737. 

40. Cal.—^Bybee v. Richards, 25 P.2d 
472, 134 Cal,App. 467. 

41. Sheriff Is state officer within 
constitutional provision prohibiting 
the increasing or diminishing of sal¬ 
aries of ‘'state officers named in the 
Constitution” other than those 
whose salaries are fixed by constitu¬ 
tion during their terms of offica— 
Hanley v. City of New York, 295 N. 
Y.S, 1002, 250 App.Div. 552, motion 
denied 296 N.T,S. 824, 260 App.Div. 
852, affirmed 11 N.B.2d 308, 275 N.Y. 
482. 

County Charter 

The pertinent provisions of a 
county charter may, when consid- 
[ered together, be construed as not 
I permitting the compensation of a 
I sheriff to be increased or decreased 
during the term for which he was 
elected.—^Los Angeles Counly v. 
Hammel, 147 P. 983, 26 Cal.App. 580. 

48. Pa.—In re Bowman, 170 A. 717, 
111 Pa.Super. 383. 

1 43. Md.—Calvert County Commis¬ 
sioners V. Monnett, 164 A. 166, 164 

I Md. 101, 82 A.L.R. 1258. 

144. Pa.—Commonwealth ex rel. v. 
Cooper, 31 Pa.Disi & Co, 659, 29 
MublLuR 163. 

45. Ky.—Shanks v. Howes, 288 S. 
W. 966, 214 Ky. 618. 

46 C.J. P 1023 note 44 [a]. 

46. Ala.—Stone v. State ex rel. 
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O'Connor, 8 So.2d 210, 30 Ala.App. 
600. . 

Ga.—Dixon v. Hulgan, 55 S.B.2d 704, 
206 Ga. 8^Houlihan v. Saussy, 65 
S.B.2d 557, 206 Ga. 1—^Houlihan v. 
MacDoneU, 55 S.B.2d 241, 205 Ga. 
731. 

47. Wis.—^Dandoy v. Milwaukee 

County, 264 N.W. 98, 214 Wis. 686. 
4a Ga.—^Houlihan v. MacDonell, 66 
S.B.2d 241, 205 Ga. 731. 

49. Pa.—Carson v. City of Philadel¬ 
phia. 28 Pa.Dist & Co. 413. 

50. Ga.—^Houlihan v. Saussy, 55 S. 
B.2d 667, 206 Ga. 1—Houlihan v. 
MacDonell, 55 S.B.2d 241, 205 Ga. 
731. 

S.C.—Craig V. Pickens County, 200 
S.B. 826, 189 S.a 164. 

Zhdireot method of zeduotioxL 

Pact that salary, of ] sheriff was re¬ 
duced during term of office by indi¬ 
rect method of reduced salary ap¬ 
propriations in annual county sup¬ 
ply bills, rather than by' separate 
and distinct legislative enactments, 
did not render reduction ineffective. 
—CrMg y. Pickens County, supra. 
Deputy sheriff 

Where deputy sheriff's, tenure of 
office depended entirely on contractu- 
! al agreement with sheriff, law reduc- 
I ing pay during period of appoint¬ 
ment was not unconstitutional as de¬ 
creasing pay of county officer dur¬ 
ing term of appointment.^Fuhder- 
burk V.. Oliver, 149 So.- 370, 224 Ala. 
301. 

5L Pa.i—Wlest .V. Northumberland 
County, 176 A. -74,: 116 Pa.Super. 
®77.... 

58. Wash.—State ex rel. Brown v. 
Blew, 145 P.2d 554,. 20 Wash.2d 
47., 

53. Ga.—Houlihan v. Saussy, 55 S- 
B,2d 667. 206 Ga. 1. 

54. Mo.—rState Vi Thompson, 289 & 
W. 338, 816 Mo. 272, 

46 ax p 1023 note 44 .£b]. 
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d. Time of Ohaage; Prospective Operation 

Where there are constitutional provisions prohibiting 
a change In compensation during the term or after the 
election or appointment of an officer, statutes providing 
for such a change can operate only prospectively; but 
such statutes are effective as to subsequent terms or 
persons subsequently taking office. 

Under a constitutional provision prohibiting an 
increase in the salary or emoluments of any pub¬ 
lic officer after his election or appointment or dur¬ 
ing his term of office, a law increasing the compen¬ 
sation of officers can apply only to officers elected 
or appointed, or whose term commences, after its 
passage.56 Conversely, changes of compensation, 
in order to be violative of provisions of the char¬ 
acter under consideration, must take effect as to a 
present incumbent they may validly relate to 
persons subsequently taking office^^ and to subse¬ 
quent terms, although the incumbent remains the 
same.®8 Where the provision prohibits the change 
in compensation after the election or appointment 
of an officer, a change made after an officer’s elec¬ 
tion, but before the beginning of the term, is in- 
effectual.59 Qn the other hand, where the change 
is forbidden during the term of the incumbent. 


it may be made before the officer qualifies or com¬ 
mences his term of office without violating such a 
provision,®® although an officer appointed prior to 
the time when an act fixing compensation became 
operative cannot, by qualifying, in anticipation 
change the time of the commencement of his term 
from that prescribed by the constitution so as to 
give him any vested right in any fees therein pro¬ 
vided for so that they cannot be changed by subse¬ 
quent legislation.®^ 

The compensation must remain the same through¬ 
out the term of office although payments are made 
monthly or otherwise, and the fact that the officer 
is to be given an allowance annually does not mean 
that it can be changed each year.®^ Where a mu¬ 
nicipal charter provides that the compensation of 
any elective county or township officer shall not be 
changed during the term for which he is elected, 
or within a specified number of days preceding his 
election, an ordinance adopted before such period, 
but not operative as a law until within such time, 
is not effectual to change the compensation.®® The 
question whether an officer’s term has already com¬ 
menced so as to be protected by constitutional pro- 


65. Cal.—^McAullffe v. Kane, 128 P. 
2d 932, 64 Cal.App.2a 288—Kilroy 
V. Whitmore, 800 P. 851, 115 Cal. 
App. 43. 

67 CJ. P 1106 note 28. 

Continuaaoe in offloe in a consti¬ 
tutional provision prohibitingr the 
legrlslature from increasing the sal¬ 
ary of any public officer during his 
continuance in office means continu¬ 
ing in office under one appointment. 
—Smith V. Waterbury, 7 A. 17, 54 
Conn. 174—^18 aJ. P 118 note 68. 

56. Ala.—State v. Prince, 74 So. 939, 
199 Ala. 444. 

Kan.—State v. Bland, 136 P. 947, 91 
Kan. 160. 

57. Ala.—^Baumhauer v. State ex 
rel. Smith, 198 So. 272, 240 Ala. 10, 
answer conformed to 198 So. 275, 
29 Ala.App. 470, certiorari denied 
198 So. 277, 240 Ala. 194—State 
Bocks Commission v. State ex rel. 
Jones, 150 So. 537, 227 Ala. 521. 

Arlz.—Moore v." Frohmiller, 46 P.2d 
662i 46 Ariz. 86. 

Cal.—^Pulcifer v. Alameda County, 
175 P.2d 1, 29 Cal.2d 258. 
Colo.T^Young V. Board of Comers of 
Park County, . 79 P.2d 654, 102 
Colo. 842. 

Ky.-r-Shaw v. Fox,. 55 S.W.2d 11, 246 
Ky. 342. 

Mont.—^Adami v. liewis and Clark 
County. 188 P.2d 969,, 114 Mont. 
557. 

K.T.—Finn . V. . City of New York, 25 
N.m2d 966, 282 N.Y, 163, 127 A.Lu 
B. 522. 


S.D.—State ex rel. Lamm v. Spartz, 
255 N.W. 797, 62 S.B. 598. 

46 C.J. P 1022 note 33. 

58. Ala.—State Bocks Commission 
V. State ex rel. Jones, 160 So. 637, 
227 Ala. 521—^Board of School 
Com’rs of Mobile County v. Amer¬ 
ican Surety Co. of New York, 126 
So. 906, 200 Ala. 468—Jeffers v. 
Wharton, 197 So. 852, 29 Ala.App. 
428, certiorari granted 197 So. 858, 
240 Ala. 21. 

Ind.—Swank v, Tyndall, 78 N.B.2d 
535. 

Ky.—Asher v. Wilson, 171 S.W.2d 17, 
294 Ky. 110. 

46 CJ. P 1022 note 84. 

58. Mich.—^People v. Manistee 

County. 40 Mich. 686. 

New classULeatio& of counties 
A county officer's compensation 
will be computed according to a 
statute in force at the time of his 
election rather than to a statute 
which goes into effect after his elec¬ 
tion and before his induction into of¬ 
fice, the purpose of which is to pro¬ 
vide a new classification of counties 
as a basis for fixing the salaries of 
county officios, but not to ch a n ge 
the amount of such salaries as they 
had already been fixed by law.— 
Nickerson v. Winslow, 188 P. 184, 
140 P. 834, 22 Wyo. 269. 

ea Mich.—Romano v. Aten, 85 N. 

W.2d 701, 828 Mich. 683. 

46 C.J. P 1022 note 36.. 
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Change after Sleotion or appoint¬ 
ment 

An Inhibition against a change 
during the term does not prohibit 
a change of compensation after the 
election or appointment of an officer 
and before the commencement of his 
term.—Castree v. Slingerland, 248 N, 
Y.S. 746, 139 Misc. 632. 

Statutory term 

The words ''during his existing 
term," as used in a constitutional 
provision which inhibits a change of 
salary.of any officer during his ex¬ 
isting term, apply strictly to the 
term to which the officer is appoint¬ 
ed or elected and not to the period 
constituting the statutory term of 
the office.—State ex rel, Glander v. 
Ferguson, 76 N.B.2d 878, 148 Ohio St. 
581. 

"During such term” 

Under a statute providing that the 
salary of an officer or employee 
elected or appointed for a definite 
term shall not be increased or dim¬ 
inished during such term, the words 
"during such term" mean during 
the officer's continuance in office.— 
Castree v. Slingerland, 248 N.T.S. 
74$, 139 Misc. 682. 

61. Md.—^Levin v« Hewes, 86 A 288, 
118 Md. 624. 

68. Ky.—Pursifull . v. .Taxpayers' 
League of Bell County, 77 S.W.2d 
788, 267 Ky. 202. 

63. Cal.—Cline v, Lewis, 166 P. 915, 
176 Cal. 816. 
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visions prohibiting diminution of bis compensation 
during his term depends on the facts of the case.®^ 

Partial invalidity of changes. A statute provid¬ 
ing for an increase or decrease of the compensa¬ 
tion of an oflBcer who is protected against such 
change during his term by virtue of constitutional 
provision is not entirely invalid;®5 the constitution¬ 
al limitation merely affects the date at which the 
statute becomes effective.®® Thus in the applica¬ 
tion of such provisions of the constitution it has 
generally been held that an act making a change in 
the compensation or salary of a public officer may 
be valid, as far as these sections of the constitu¬ 
tion are affected, and yet have no application to a 
certain officer, before the expiration of his term, 
or, in other words, be invalid as to such officer 
during his term;® 7 and, where a statute of this na¬ 
ture does not expressly state that it shall apply to 
existing officers, it will be presumed not so to ap¬ 
ply, so as to conform to the constitutional prohibi¬ 
tion.®® Accordingly, the effect of such a provision 
is to hold in abeyance laws fixing the salaries of 
public officials, in so far as their operation would 
otherwise increase or diminish the salary or emolu¬ 
ments of an official after his election or appoint¬ 
ment, until after the expiration Of the term of such 
officer.®® Where a constitutional amendment per¬ 
mits the legislature to suspend a previously ex¬ 
isting constitutional prohibition against any increase 
in compensation, and the legislature passes a stat¬ 


ute suspending the constitutional prohibition for a 
specified period, an increase previously held in abey¬ 
ance as to an incumbent, by virtue of the original 
constitutional prohibition, takes effect;^® under such 
circumstances the increase need not be postponed 
until the end of the incumbent’s term.^l 

6. Chaxacter or Source of Compensation 

(1) In general 

(2) Compensation based on property or 

population 

(1) In General 

!n general, a prohibition against a change fn "salary’* 
does not affect one whose compensation consists In fees 
and percentages, whereas if the prohibition is against 
a change In "emoluments” or "compensation,” the limi¬ 
tation ordinarily is wider In effect and embraces all 
kinds of compensation. 

If the prohibition is as to '‘salary," it does not 
affect one whose compensation is not definite and 
fixed, but is uncertain in amount and consists in 
fees or percentages and it has been held that 
fees charged for specific services do not come 
within a constitutional prohibition against increas¬ 
ing or diminishing the compensation of any public 
officer during his term of office.^® It has sdso been 
held, however, that where the term “emoluments” 
or “compensation” is used, the limitation is wider 
in its effect, embracing all kinds of compensation 
such as fees*^^ and likewise embracing com- 


64. Md.—Calvert County Commis¬ 
sioners V. Monnett, 164 A. 155, 164 
Md. 101, 86 A.Li.R. 1258. 

Vilinsr of honds 

Allegration that officer, after tak- 
inff oath of office, duly filed his 
bonds was held allegation that he 
timely filed bonds CLfter receipt of 
commission so as to begin term of 
office before statute diminishing 
compensation became effective.— 
Calvert County Commissioners v. 
Monnett, supra. 

65. Ala.—State Docks Commission 
V. State ex rel. Jones, 160 So. 637, 
227 Ala. 621. 

66 . Ala.—State Docks Commission 
V. State ex rel. Jones, supra. 

67. Colo.—^Lancaster v. Board of 
Commissioners of Jefferson Coun¬ 
ty, 171 P.2d 987. 115 Colo. 261, 166 
Ai.Xj*B» 839. 

46 C.J. P 1022 note 39—57 C.J. p 1103 
note 80 [d] (1). 

68. Okl.—<Jreek County v. Bruce, 
152 P. 126, 51 Okl. 541. 

Wash.—State v. Pierce County, 93 
P. 920. 48 Wash. 461. - 

69. Al€L—Gorpns Jttris cited in 
Hawkins v. Jefferson County, 169 
So, 720, 722, 233 Ala.. 49. 


Cal,—^Busch V. Turner, 161 P.2d 456, 
26 Cal.2d 817. 

46 C.J. p 1022 note 40. 

70. Cal.—Busch v. Turner, supra. 

71. Cal.—Busch v. Turner, supra. 

72. Ark.—Corpus Jnris cited in 
Brockman v. Board of Directors of 
Jefferson County Bridge Dist., 66 
S.W.2d 619, 621, 188 Ark. 396: 

46 C.J. p 1024 note 55. 

Attorney’s fees 

Statute providing that county 
prosecuting attorney should not re¬ 
ceive compensation for services as 
attorney for county bridge district 
was held not unconstitutional as 
diminishing his salary during term 
of office, since fees allowed for such 
services were not part of salary.— 
Brockman v. Board of Directors of 
Jefferson County Bridge Dist, 66 S. 
W.2d 619, 188 Ark. 396. 

73. Wash.—State ex rel. Jaspers v.< 
West 125 P.2d 694, 13 Wash.2d 
614. 

46 C.J. p 1024 note 56. 

74. Ky.—Weber v. True, 202 ».W.2d 
174, 304 Ky. 681—Hopson v. De¬ 
partment of Kevenue, 183 S.W.2d 
812, 298 Ky. 635—Webster County 
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V. Overby, 42 S.W.2d 707, 240 Ky. 
461. 

46 C.J. p 1024 note 56. 

'‘Compensation” and "salary” are 
synonymous as employed in constitu¬ 
tion providing that certain judges 
shall receive specified salary as cir¬ 
cuit judges of the state, and such 
further' compensation as may be pro¬ 
vided by law and that such compen¬ 
sation shall not be changed during 
continuance in office. Cummings v. 
Smith, 18 N.B.2d 69, 868 Ill. 94—Cook 
County V. Healy, 78 N.B. 623, 222 Ill. 
810. 

Pees for arrest 

Amendment, becoming effective 
after officer qualified, which removed 
county’s contingent liability for of¬ 
ficer’s fee for arresting certain vio¬ 
lators of the law, constituted change 
of compensation within constitution¬ 
al prohibition and was invalid during 
his term of office. Webstar County 
V. Overby, 42 S.W.2d.707, 240 Ky. 
461. 

Collection of Increase for state’s 
benefit 

Where, during the term of office of 
clerk, the legislature amended the 
former law so as to increase the 
compensation of the clerk for each 
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)ensation such as per diem allowances,^® although 
lot the privilege of appointing deputies.^® A pro- 
libition against increasing or decreasing fees, per- 
:entages, or allowances of public officers during the 
:erm for which such oflGicers are elected applies only 
to those irregular and uncertain modes of compen¬ 
sating public servants indicated by the words "fees, 
percentages, or allowances," and by terms of like 
meaning, and does not apply to the salaries of of- 
ficersJ*^ The right of a sheriff to reside in the 
county jail has been held to be an emolument of 
his ofiice within the meaning of a constitutional 
prohibition against any increase or decrease in the 
salary or emoluments of a public officer during his 
term of office.*^® 

Allowance for maintenance of prisoners. It has 
been held that statutory allowances or fees to an of¬ 
ficer for the feeding, support, and maintenance of 
prisoners do not constitute salary or . compensation 
within the meaning of a constitutional provision 
prohibiting any change in the salary or compensa¬ 
tion of a public officer during his term.^® However, 
it has also been held tiiat the compensation allowed 
an officer for the boarding of prisoners in jail is an 
emolument within the meaning of a provision that 
such compensation cannot be changed during his 
term.®® In any event, such a provision does not 
prevent the legislature from changing the method 
of punishing criminals, although it indirectly affects 
the jailer’s fees;®^ and where an officer, required 
to furnish the food of prisoners, can only be reim¬ 
bursed for the actual cost thereof, the fluctuating 
cost from time to time is not within the prohibi¬ 
tion.®® The amount payable for janitor service has 


been held compensation to the jailer for rendering 
the service, and, when fixed, may not be changed 
during the incumbent’s term.®® 

Agency for state. One who in the performance 
of particular services acts as an agent of the state, 
rather than as a public officer, is not, as far as such 
services are concerned, embraced within a consti¬ 
tutional prohibition against the increase or diminu¬ 
tion of the salary or emoluments of a public officer 
after his election or appointment.®^ Accordingly, 
changes with respect to the compensation received 
by an officer as agent of the state for the collec¬ 
tion of certain taxes and fees do not violate a con¬ 
stitutional provision prohibiting an increase or dim¬ 
inution of the salary or emoluments of a public offi¬ 
cer.®® 

Source of compensation. Provisions of the char¬ 
acter under consideration are not limited to officers 
whose salaries are paid out of the general revenues, 
but include all officers paid by public moneys.®® 
However, the prohibition does not apply where the 
claimed increase of compensation is derived from 
private funds,®*^ and thus the mere fact that an offi¬ 
cer is appointed to another position does not vio¬ 
late a constitutional restriction against an increase 
in compensation where it does not appear that his 
compensation for the other position is to be paid 
out of public funds.®® 

(2) Compensation Based on Property or 
Population 

Prohibitions against a change In the compensation 
of a public officer are generally held Inapplicable to 
automatic increases or decreases resulting from an in¬ 


tax bill ma4d out, the cleric, while 
not entitled to share in the increase, 
his compensation beingr fixed, was 
entitled to collect the Increase, all 
fees beingr paid into the state treas¬ 
ury, for the use and benefit of the 
state.—Neutzel v. Fiscal Court of 
Jefferson County, 208 S.W. 11, 183 
Ky. 1. 

75. Cal.—Sorter v. Siskiyou Coimty, 
183 P. 862. 42 CaI.App. 630. 

46 C.J. p 1024 note 67. 

7®. Wyo.—Peals v. Smith, 66 P. 690, 
8 Wyo. 169. 

46 C.J. P 1924 note 58. 

77. Idaho.—^Blaine County v. Pyrah, 
178 P. 702, 32 Idaho 111. . 

46 C.J. p 1024 note 69. 

78. Pa.—Commonwealth ex rel. v. 
FlUott, 40 Pa.Dist.&Co. 666. 

79. Ky.—Howell v. City of Ashland, 
39 S.W.2d 468, 239 Ky. 349. 

Md.—^Bowman v. Commissioners of 
Harford County, 171 A. 48, 186 Md. 

. 296. 

67 C.J. p 1108 note 80Ea] (2). 


80. Pa.—Apple V, Crawford County, 
106 PfiL 300, 51 Am-R. 206. 

46 C.J. P 1025 note 63. 

81. Ky.—Duff V. Mosley, 183 S.W. 
231, 169 Ky. 61. 

46 C.J. P 1025 note 64. 

82. HI.—Shirk v. Massac County, 
216 HLApp. 564. 

83. Ky.—Perkins v. Cumberland 
County, 172 S.W.2d 651, 294 Ky. 
737. 

84. P€u—Commonwealth ex rel. Duff 
V. Huston, 61 A.2d 831, 361 Pa. 1— 

. Commonwealth ex rel. Duff v. Hus¬ 
ton, Com.Pl., 69 Dauph.Co. 119— 
Commonwealth ex rel. Duff v. Hus¬ 
ton, Com.Pl., 58 Dauph.Co. 226. 

86. Pa.—Commonwealth ex rel. Duff 
V. Huston, 61 A.2d 831, 361 Pa. 1— 
In re Hadley, 6 A2d 874, 336 Pa. 
100—Commonwealth ex rel. Duff v. 
Huston, Com.Pl., 69 Dauph.Co. 119 
—Commonwealth ex reU Duff v. 
Huston, Com.Pl., 68 Dauph.Co. 225. 
Beason for rule 

To hold otherwise would produce 
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the result that a public officer dur¬ 
ing his term could not possibly be 
desigmated agent of the common¬ 
wealth and be paid commissions on 
fees collected by him in the course 
of such agency, since such appoint¬ 
ment would involve a prohibited in¬ 
crease of his emoluments.—^In re 
Hadley, 6 A.2d 874, 336 Pa. 100. 

86. Ohio.—^Donahey v. State, 129 H. 
B. 691, 101 Ohio St. 473. 

87. Wyo.—^Bamforth v. Ihmsen, 204 
P. 346. 206 P. 1004, 28 Wyo. 282. 

46 C.J. p 1023 note 50. 

88. Wis.—State ex rel. Wisconsin 
Development Authority v. Dam- 
mann. 280 N.W. 698, 228 Wis. 147. 

Services performed in private oapae- 
Ity 

Compensation received by an of¬ 
ficer for services performed in his 
private capacity for a corporation 
would not be part of, or an Increase 
in, his compensation from the state 
for his services as a. public officer.— 
State ex rel. Wisconsin Development 
Authority v. Dammann, supra. 
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creasa or decrease In the property or population of a 
particular governmental subdivision; but they apply to 
a change of the class of the subdivision affecting his 
compensation. 

Where the compensation of an officer depends on 
the assessed property or the population of a partic¬ 
ular governmental subdivision, prohibitions against 
a change in compensation are applicable to a statu¬ 
tory change of the class of the subdivision affecting 
his compensation,*^ but have been held inapplicable 
•where the amount is automatically increased or de¬ 
creased through an increase or decrease of popula¬ 
tion, property, or assessed valuation.*® However, 
as to this latter proposition there is also authority 
to the contrary,*! and it has been held that, where 
the statutes provide for an increase of salary on 
the population of a county increasing so as to ad¬ 
vance it to a higher class, or for the automatic 
classification of counties, they will not apply so as 
to change an ofiScer’s compensation during his term, 
where the constitution requires it to continue with¬ 
out change during the term.** 

Time of annomtcement of census. An oflScer tak¬ 
ing office after a census showing an increase in 
population, which advances a county to another 
dass, is entitled to the increase applicable to the 
new class regardless of when the population as 
established by the census was announced.** 

Census inoperative to affect compensation. In 


the absence of constitutional prohibition, the leg¬ 
islature may provide that a particular census shall 
not be operative to increase or decrease officers' 
salaries which are fixed according to population,*^ 
the intent of such provisions being to avert the sal¬ 
ary changes that would normally follow the pro¬ 
mulgation of such census.** Where a provision of 
this nature is limited to county officers, the ques¬ 
tion whether an individual was a county oflScer, 
rather than a state officer, within the meaning of 
the statute is one of legislative intent** 

f. Compensation Not Previously Fixed 

Prohibitions against a change of the compensation of 
officers do not apply where no fixed salary or compensa¬ 
tion has previously been established for the office; but, 
where the office formerly carried no compensation at all, 
a grant of compensation after the commencement of the 
term Is forbidden. 

A constitutional or statutory, provision prohibit¬ 
ing a change of compensation after an election or 
appointment during the term of an officer does not 
apply where, prior to such time, no salary or com¬ 
pensation has been fixed for the office.**^ So,.a stat¬ 
ute fixing the salary of an officer does not increase 
the salary during the term, where the law fixing the 
compensation at the time of election was. invalid.** 
Although it is. the duty of a board to fix the salary 
before the beginning of the term, if it is not so 
fixed, it may be fixed thereafter.**. Accordingly, 


89. Wyo.—Nickerson v. Winslow, 
138 P. 184, 140 P. 834, 22 Wyo. 
263. 

46 O-J. p 1024 note 60. 

Change of hasls ftom property to 
popTilatioiL 

A statute providing that the com¬ 
pensation of certain officers should 
be determined by population, where¬ 
as it had theretofore been based on 
the amount of property in the coun¬ 
ty, was held to violate a constitu¬ 
tional prohibition against a change 
in the salary of any officer during 
his existing term.—State ex rel. De- 
Chant V. Kelser, 14 N.B.2d 360, 133 
Ohio St 429. 

90. Ind.—^Board of Com'rs of St 
Joseph County v. Crowe, 15 N.B.2d 
1016, 214 Ind, 437—Crowe v. Board 
of Comers of St Joseph County, 3 
N.E.2d 76, 210 Ind. 404. 

Mont—State ex rel. Jaumotte v. Zim¬ 
merman, 73 P.2d 648, 106 Mont. 464. 
Ohio.—State ex rel. Mack v. Gucken- 
berger, 39 N.B.2d 840, 139 Ohio St 
278, 139 A.L.It 728. 

Okl.—^Drolte v. Board of Commission¬ 
ers of Ellis County, 66 P.2d 800, 
176 OkL 622—Board of Commis¬ 
sioner.) of Coal County v. Mathews, 
296 P. 481, 147 CMd. 296, 

46 (XJ. P 1026 note 61. 


91. Pa.—Guldin v. Schuylkill Coun¬ 
ty, 24 A. 171, 149 Pa. 210. 

46 C.J. p 1025 note 62. 

92. Wash.—State ex rel. Jordan v. 
Dehart 131 P.2d 166, 16 Wash,2d 
561—James v. McMillan, 194 P. 
823, 113 Wash. 644—State v. Will, 
103 P. 479, 482, 104 P. 797, 64 
Wash. 453. 

93. Wash.—State ex rel. Jordan v. 
Dehart 181 P,2d 166, 16 Wash.2d 
661. 

94. N.J.—Crater v. Somerset Coun¬ 
ty, 8 A.2d 691, 123 N.J.Law 407: 

UhoonstitutioiiAl prohibitloii of la^ 
crease 

Officer was not precluded from re¬ 
covering increased compensation 
when population of county increased, 
under statute, because of status quo 
law preventing increase in salary be¬ 
cause of increased population shown 
by particular census, which violated 
constitutional provision authorizing 
officers* compensation to be graded in 
proportion to population and neces¬ 
sary services, required.—Crowe v. 
Board of Com*rs of St. Joseph Coun¬ 
ty, 3 NJS].2d 76, 210 Ind. 404. 

95. N.J.—Crater v. Somerset Coun¬ 
ty, 8 A.2d 691, 123 N.J.Law 407. 

98. NJ".-—Crater v. Somerset Coun¬ 
ty, supra, 

352 


County clerk 

N.J.—Crater v. Somerset County, 
supra. 

97. Ark.—Corpus Juris quoted in 
Brockman v. Board of Directors of 
Jefferson County Bridge Dist., 66 
S.W.2d 619, 621, 188 Ark. 396. 

Ky.—^Asher v. Wilson. 171 S.W.2d 17, 
294 Ky. 110—City of Olive Hill v. 
Craig, 101 S.W.2d 198, 267 Ky. 38— 
Roberts v. Walker, 13 *S.W.2d 761, 
227 Ky. 691. 

I4L—State ex rel. McKay v. City of 
New Orleans, 131 So. 843, 171 Da. 
670. 

Mo.—Corpus Juris quoted iu State ex 
rel. Dwyer v. Nolte, 172 S,W.2d 
864, 866, 351 Mo. 271. 

Ohio.-MSorpus Juris cited iu Derham- 
mer v. Board of Com’rs of Medina 
County, Com.Pl., 83 N.E.2d 400, 406. 

46 C.J. p 1026 note 66. 

98. Cal.—Arnold v. Sullenger, 254 P. 
267, 200 Cal. 632. 

Mo.-ir<;orpus Juris quoted iu State 
ex rel. Dwyer v. Nolte, 172 S.Wi2d 
864, 856, 361 Mo. 271.’ 

99. Ky.—Breathitt County v. Noble, 
116 S.W. 777. 

Mo.—Corpus Juris quoted iu State 
ex rel. Dwyer v. Nolte, 172 S^W.2d 
864, 866, 361 Mo; 27D 
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although it is the duty of a board to fix the salary 
of an office for the full term, where its order defi¬ 
nitely limits it to a part thereof, it is not estopped 
from thereafter fixing the salary for the balance of 
the term at a different amount^ The granting of 
compensation to an officer after he has commenced 
to serve the term for which he has been chosen, 
where no compensation was provided by law be¬ 
fore he assumed the duties of his office, or where 
the law expressly provided that there should be no 
compensation, is within the spirit of the prohibi- 
tion.2 Moreover, under a constitutional provision 
of the nature under consideration, the legislature 
may not provide for payment for past services, for 
which no compensation had been provided.^^ 

g. Addition or Redaction of Duties 

Prohibitions against an (Increase or decrease In com- 
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pensatlon operate to prevent changes In compensation 
sought to be made because of the addition of new du¬ 
ties germane to the office or the reduction of the serv¬ 
ices to be rendered; but they do not operate to prevent 
a change In compensation because of a change in duties 
which are extrinsic to the office and not incidental 
thereto. 

Although new duties germane to an office are im¬ 
posed on an officer, the compensation cannot be in¬ 
creased without violating the prohibition against an 
increase in compensation after election or appoint¬ 
ment, or during the term of the office.** On the oth¬ 
er hand, a public officer cannot be deprived of his 
salary even if the services to be rendered are de¬ 
creased.® However, such a provision does not pre¬ 
vent the legislature or its delegate from providing 
that a change in the duties of an incumbent of an 
office shall be accompanied by a change® by way of 
an increase^ or shall be accompanied by a change 


1. Mo.— Ooxpns J^ixis OLUotsdl la 
State ex rel. Dwyer v. Nolte, 172 S. 
W'.2d 854, 85S, 851 Mo. 271. 

46 CU. P 1025 note 69. 

2. Ariz.—Gay v. City of Glendale, 
16 P.2d 971, 41 Ariz. 207. 

Mass.—City Council of Newbiiryport 
V. Mayor of Newburyport,,136 N.E. 
70, 241 Mass. 575. 

Wash.—State ex rel. wyrlck v. City 
of Ritzvllle, 132 P.2d 737, 16 Wash. 
2d 86, 144 A.L,R. 681--7State ex rel. 
Jaspers v. West, 125 P.2d 694, 13 
Wash.2d 514. 

46 C.J. P 1025 note 71. 

Per diem remaaeratioa 

Officers previously required by 
statute to serve gratuitously were 
not entitled to compensation under a 
new statute providing for per diem 
remuneration, as against the conten¬ 
tion that the coxistitutional prohibi¬ 
tion agrainst increasing the compen¬ 
sation of a public officer during his 
term of office. applied only where 
payment is dependent on time rather 
the amount of services rendered 
and that the per diem remuneration 
w^ compensation for the amount of 
services rendered.—State ex rel. Jas¬ 
pers V. West, supra. 

3. Pa.—Shiffert v. Montgomery 
County, 5 Pa.Dist. 568, 17 Pa.Co. 
241, 12 Montg.Co. 21. 

4. Ala.—State ex rel. Fowler v. 
Stone, 185 So. 404, 237 Ala. 78. 

Cal.—Kilroy v. Whitmore, 300 P. 851, 
116 Cal.App. 48. 

Ky.—Hopson v. Department of Reve¬ 
nue, 183 S.W*2d 812, 298 Ky. 635— 
Sh$nn6n v. Combs, 117 S.W.2d 219, 
273 Ky. 514—Webster County v. 
Overby," 42 S.W.2d 707, 240 Ky. 461 
^rMrhjb.Vt Russell, S3 S.W.2d 643,. 
286 ]^. 567—Olive v. Coleman, 14 

S.W.2d 404, 228 Ky. 127—Coleman 
V. Hurst, 11 S.W.2d 188, 226 Ky. 
601. 

Okh—Bond V. Phelps, 4>1 P.2d. 938. 
67 C.J.S.—28 


200 Okl. 70—Phelps v. Childers. 89 
P.2d 782, 184 Okl. 421. 

Pa.—Quick V. Monroe County, 41 Pa. 

Dist. & Co. 664, 3 Monroe Li.R. 67. 
Va.—^Jackson v. Hodges, 10 S.K.2d 
566, 176 Va 89. 

46 C.J. P 1025 note 72. 

Annexation of territory 

Under statute fixing salary of of¬ 
ficer for district, salary could not 
be Increased because of increase in 
duties resulting from annexation of 
new territory.—^Barber v. Edwards, 
141 S.W.2d 831, 200 Ark. 940. 
Highway patrol and Investigator 
Statute creating office of county 
highway patrol and investigator and 
requiring duties thereof to be per¬ 
formed by sheriff and his deputies as 
far as it provided for compensation 
to sheriff in office at time of its en¬ 
actment was ineffectlva—Shannon v. 
Dean, 180 S.W.2d 812, 279 Ky. 279— 
Shannon v. Combs, 117 S.W.2d 219, 
273 Ky. 514. 

Clerks as llbrariaas 
Circuit court clerk holding office 
at time of enactment of statute mak¬ 
ing circuit court derk county law 
librarian at additional salary is 
not entitled to receive additional 
salary provided by statute, in view 
of constitutional provision prohibit¬ 
ing change in salaries.—Johnson 
County V. Meek, 124 S.W.2d 1024, 
276 Ky. 656—Jackson. County v. Mo¬ 
dern 112 S.W.2d 986, 271 Ky; 635— 
Greenup County v. Spears, 81 S.W.2d 
90,5, 269 Ky. 114- 
Issuance of dog licenses 
Sheriff in office at time of amende 
ment requiring him to issue dog li¬ 
cences was not entitled to fees.— 
Bright V. Russell, 38 S.W.2d 643, 236 
Ky. 667. 

Secretary of oonuuonwealth and gov¬ 
ernor 

A s^ary increase to secretary of 
commonwealth who also served as 
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ex officio secretary to governor could 
not be held without constitutional 
restriction on ground that secretary 
held two separate offices, and that 
increase was as secretary to gov¬ 
ernor, since constitution provides 
that duties of secretary shall be pre¬ 
scribed by law, and, whatever the 
duties of the secreta^ are, they are 
expressly Imposed on him by virtue 
of his office.—Jackson v. Hodges, 10 
S.11.2d 566, 176 Va. 89. 

5. Wls.—Corpus Juris olfed in 
Schultz V. Milwaukee County, 26 
N.W.2d 260, 262, 260 Wis. 18. 

46 C.J. p 1026 note 73. 

6. Ohio.—Derhammer v. Board of 
Com'rs of Medina County, Com. 
PL, 83 N.B.2d 400. 

Sheriff as tax ooUeotor 
Where a sheriff was made a de¬ 
linquent tax collector, the two offices 
being separate and distinct, a change 
in compensation as delinquent tax 
collector-made before he entered on 
his term as such was not prohibited, 
notwithstanding at the time of the 
change he wa^ still sheriff.—Petty 
V. Talbott, 76 S.W.2d 940, 256 Ky. 
688 . 

7- Ala.—State ex rel. Ward v. Hen¬ 
ry, 139 So. 278, 224 Ala. 224. 

Cal.—Woollomes v. Woody, 180 P.2d 
489, 79 Cal.App.2d 696. 

Ky.—Milllken v. Harrod, *122 S.W.2d 
148, 275 Ky. 697—Coleman v. 

Hurst, 11 S.W.2d 188, 226 Kyi tOU 
Mo.—^Little River Drainage Dlat. v. 
Lassater, 29 S,W.2d 716, 826 Mo. 
493. 

Neb.—Mehrens v. Bauman, 231 N.W. 
701, 120 Neb. 110. 

OkL—^Bond v. Phelps, 191' P.2d 938,’ 
200 Okl. 70-^Phelps v. Chllderj^ 39 
P.2d 782, 184 Okl. 421, 

Pa.j-JDavls V. Lawrence County, 9 
Pa.Dist & Co. 374. 

46 OJ. p. 1020 note 15^ p 19^6 note 
■ '*74. 
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ty way of a decrease* of compensation where 
the duties added or taken away are extrinsic or for- 
ei§^ to the office and not incidental or germane 
thereto. The creation of an office authorized by 
the constitution is not violative thereof because it j 
deprives an officer of a portion of the emoluments 
of his office prior to the expiration of the term;* 
nor does the constitutional prohibition forbid the 
legislatin-e from transferring an official duty from 
one officer to another, during the term of the for¬ 
mer, merely because the former would thereby be 
deprived of fees allowed for the performance of 
such duty.i'® 

Ex officio services within an exception to a con¬ 
stitutional prohibition against change of compen¬ 
sation are ihose which the law annexes to a partic¬ 
ular office and requires the incumbent to perform 
without providing specific and precise compensa¬ 
tion therefor.il 

1l What Oonstitntes Change 

The validity of statutes providing for an alteration 
In the basis of compensation, the allowance of additional 
assistants or expenses, a change In the medium or time 
of payment, the Imposition of Income taxes on an officer's 
salary, or subjecting his salary to garnishment depends 
on whether such statutes effect an Increase or decrease 
In the officer's compensation within the meaning of con¬ 
stitutional prohibitions against such change. 

An increase in the commissions allowed to an 
officer may constitute an unconstitutional increase 


in compensation.12 Benefits received from group 
insurance, the premiums on which are contributed 
to by the state, may be considered as an increase in 
compensation within the constitutional prohibi¬ 
tion.!^ A statute requiring certain officers to at¬ 
tend general elections, as they were required to do 
by preexisting law, but without the extra compen¬ 
sation previously provided for such service, vio¬ 
lates a constitutional prohibition against a change 
in the salaries or emoluments of public officers dur¬ 
ing their term of office.i^ 

On the other hand, the mere fact that an officer 
is appointed to another position does not violate the 
constitutional prohibition where it does not appear 
that he is to receive compensation for the other 
position.i5 The amount of an officer’s fees is not 
changed by amendatory or other statutes relating 
to other matters.i® The constitutional prohibition 
is not violated by a statute increasing the amount 
of fees to be paid a clerk, where it is also provided 
that the clerk shall not receive more than a speci¬ 
fied amount per annum, the excess received by him 
to be paid into the county treasury.i^ There is no 
unlawful reduction of compensation where an in¬ 
dividual holds two offices, his compensation being 
fixed in a lump sum for both offices, and, after the 
terms of both offices have expired, he is elected to 
only one office, the compensation for which is fixed 
i at less than the lump sum previously fixed for both 
i offices.l8 The supplying of legislators with codes, 


irew Held 

Where duties newly Imposed on 
public official by legislature are not 
mere incidents of office but embrace 
a new field and are beyond scope of 
office as it had existed, concurrent 
legislative increase of salary of such 
official is not violative of constitu¬ 
tional provision inhibiting increase of 
public official's salary within his 
term of office.—Harbert v. Harrison 
County Court, 3S S.K2d 177, 129 W. 
Va. 54—Springer v. Board of Educa¬ 
tion of Ohio County, 185 S.E. 692, 117 
W.Va. 413. 

Ijioensing of motor v^de operates 

Duties of county treasurer pertain¬ 
ing to licensing operators of motor 
vehicles are foreign to regular du¬ 
ties.—^Mehrens v. Bauman, 231 N.W. 
701, 120 Neh. 110. 

Sanitatlos. district hoard 

Where members of county board 
of supervisors automatically became 
members ^ of three county sanitation 
district boards, the supervisors were 
enUtled to receive, in addition to 
their regular compensation as mem¬ 
bers of county board of supervisors, 
qompensatipn for. services as mem¬ 
bers of the thi^e sanitation district 


boards.—-Woollomes v. Woody, 180 F. 
2d 439, 79 Cal.App.2d 696. 

Ck>Ueotion of drainage taxes 

Statute authorizing county courts 
to increase county and township col¬ 
lectors' fees for collecting drainage 
taxes was held not unconstitutional 
as authorizing Increase in county or 
municipal officers' compensation dur¬ 
ing terms.—^Little River Drainage 
Dlst. V. Dassater, 29 S.W.2d 716, 825 
Mo. 493. 

8.. Ky*—Purnell v. Mann, 48 S.W. 
407, 49 S.W. 846, 50 S.W. 264, 106 
Ky. 87, 20 Ky.Ii. 1146, 1396, 21 Ky. 
lu 1129^ 

I 

g. G€l—H arrington v. Gordon, 112 
S.EI 722, 168 Ga. 468. 

la Ala.—State ex rel. Ward v. Hen¬ 
ry, 139 So. 278. 224 Ala. 224. 
wy.—W'alker v. Commonwealth, 130 
S.W.2d 27. 279 Ky. 198—Webster 
County V. Overby, 42 S.W.2d t07, 
240 Ky. 461 

OoUectloiL of taxes by outgoing of- 
fioei^ 

Ky.—Walker v. Commonwealth, 130 
S.W.2a 27, 279 Ky. 198, 
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Beductloii of geographloal Jurisdio- 
tion 

Ind.—State ex rel. Wadsworth v. 

Wright, 5 N.B.2d 604, 211 Ind. 41 
11 Ala.—State ex rel Fowler v. 

.. Stone, 186 Bo. 404, 287 Ala. 78. 

46 C.J. P 1026 note 77. 

12. Ky.—Weber v. True, 202 S.W.2d 
174, 304 Ky. 681 

13. Ala.—Opinion by the Justices, 
30 So.2d 14, 249 Ala. 88. 

14. Pa.—^Murphy v. Dackawanna: 
County, 38 Pa-Dist. & Co. 234, 40 
Lack.Jur. 86—Conner v. Lawrence 
County, 81 Pa.Dist.&Co. 416—^Mc¬ 
Bride V. Berryman, 81 Pa.Dlst. & 
Co. 451—Kauffman v. Union Coun¬ 
ty. 31 Pa.Dist.&Co. 212—Noel v. 
Adams County, 80 Pa.Dlst.&Co. 
444—Strunk, v. Hershey, 80 P^ 
Disl&Oo. 396. 

15. Wis.—State ex rel. Wisconsin 
Development Authority v. Dam- 

. mann, 280 N.W. 698, 228.Wls. 147. 
16- Ala.—^McFountain v. State, 83 
So. 68, 203 Ala. 829. 

17. m— People V. Gdulter, 36 N.B. 
676, 149 HI. 89. 

13. N.J,—^Perrine v. Wasifington Tp. 
in Mercer County, 166 A. 82, 110 
N.J.Law 621. 
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statutes, session laws, and senate and house journals 
does not constitute a grant of additional compen¬ 
sation to them contrary to a constitutional prohi¬ 
bition.^^ 

Alteration of basis of compensation. Adding 
compensation by way of fees falls within a con¬ 
stitutional prohibition against an increase in sal- 
aiy.20 If a legislative enactment changing com¬ 
pensation from fees to salary shows on its face that 
the change does in fact increase the compensation 
of an incumbent, it is void as to him,^! and the leg¬ 
islature in such case cannot avoid the inhibition of 
the constitution by making a finding to the effect 
that no increase in compensation is accomplished 
by the change, when it is apparent from the law it¬ 
self that there is an increase .22 Where the com¬ 
pensation of the officer is originally fixed as a spec¬ 
ified salary plus certain commissions, a statute do¬ 
ing away with the commissions and increasing the 
fixed salary without a finding by the legislature 
that the increased salary was intended to offset the 
commissions has been held to constitute an unlaw¬ 
ful increase in compensation.^s 

On the other hand, where it is not apparent that 
any increase in compensation is effcicted by a change 
in the basis of compensation, the presumption in 
favor of the legislature will be indulged in that no 
increase will result, 2 ^ and no express finding by the 
legislature that the act does not increase compen¬ 
sation is necessary to validate the act.25 Where a 
statute fixes a maximum for fees which an officer 
may retain, such maximum constitutes the salary 
by the amount of which it is to be determined 


whether his salary has been increased,^^ and where, 
by a subsequent act, compensation is changed from 
fees to a salary equal to such maximum, there is no 
violation of the constitution, although the officer 
had not received fees equal to such maximum un¬ 
der the prior act,^^ A constitutional prohibition 
against a change in the constitutional salary paya¬ 
ble to an officer directly from the state treasury 
does not preclude the legislature from prescribing 
a change in the compensation which is given to an 
officer, not as his constitutional salary, but by way 
of a salary in lieu of fees, the constitutional salary 
remaining unaffected.^^ 

Allowance of aMitional assistants or expenses. 
Under a constitutional prohibition against increas¬ 
ing the compensation of officers, where the statute 
allows a lump sum to cover their compensation and 
expenses, such sum cannot be increased during 
their term,^® and the allowance of additional depu¬ 
ties to be paid out of public funds to an officer who 
is bound to pay all deputies and assistants from his 
salary is a violation of such a provision.^® The ap¬ 
pointment of assistants, not contemplated by the 
law at the beginning of the term, in effect increases 
the salary of an officer by relieving him of duties 
required by law,3i and the effect of the appoint¬ 
ment of an advisory board whose function it is to 
aid an officer in performing his duties is to in¬ 
crease his compensation within such a provision.^^ 
However, where the statute provides a fixed salary 
for the officer and salaries for deputies, all payable 
out of the public treasury, an increase in the salary 
of such deputies,®^ or an extra allowance for clerk 


19. Or.—-Woodward v. Pearson, 103 
P.2d 787, 165 Or. 40. 
sa Mich.—Yigrelius v. Vairo, 26 N". 

W.2d 737, 317 Mich. 138. 

21. Cal.—Galeener v. Honeycutt, 169 
P. 696, 173 Cal. 100, 

Salary payable out of fees 
Where the officer w€ls orlirinally 
entitled to a specified salary payable 
only out of fees received by him, a 
statute providinsT for the pasonent 
of such salary outrigrht is unconsti¬ 
tutional where it appears that he did 
not receive fees in that amount.— 
Jefferson County Fiscal Court v. 
Thomas, 180 S.W.2d 60, 279 Ely, .468. 
Betum to fee system 
The sreneral assembly, havingr 
ohanged by proper lesrislation from 
a fee basis of compensation of coun¬ 
ty officers to a salary basis, may re¬ 
vert to the fee system by proper 
enactments, but may not thereby 
retroactively increase the compensa¬ 
tion of any officer.—O^Shields v. 
Caldwell, 86 am^d 184, 207 aa 194. 
Snpplemeutliiff of salary 
A constitutional provision that 


any change from a fee to a salary 
basis, or from a salary to a fee 
basis, shall not become effective un¬ 
til the end of the term of the of¬ 
ficer is not violated by a statute au¬ 
thorizing the salary of a particular 
officer to be supplemented from 
county funds, since the officer was 
already on a salary rather than on 
a fee basis.—Houlihan v. Ryan, 66 
S.E.2d 243, 205 Ga. 734. 

22. Cal.—Galeener v. Honeycutt, 169 
P. 696, 173 Cal, 100. 

28. Cal.—^Regan v. San Mateo Coun¬ 
ty, 97 P.2d 231, 14 Cal.2d 713. 

24. Cal.—Crockett v. Mathews, 106 
P. 675, 167 Cal. 163. 

46 C.J. P 1026 note 82—67 C.J. P 
1108 note 80[a] (3), (4). 

25. Cal.—Galeener v. Honeycutt, 169 
P. 696, 173 Cal. 100, 

46 C.J. p 1026 note 88. 

26. Mo.—State V. Farmer, 196 S.W. 
1106, 271 Mo. 806. 

27. Mo.—State v. Farmer, supra. 
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28. Gsl —^Mosley v. Garrett, 187 S.BI. 
20, 182 Ga. 810. 

29. Ala—State ex reL McCaulley v. 
Stone, 173 So. 871, 234 Ala 18, an¬ 
swer to certified question con¬ 
formed to 178 So. 872, 27 AlaApp. 
439 

m. —^People V. Frick, 11 N.B.2d 966, 
367 Ill. 446. 

46 C.J. p 1026 note 86. 

80. Cal.—Sarter v. Siskiyou County, 
188 P. 862, 42 .Cal.App. 530. 

46 CJ. p 1026 note 87. 

81. Cal.—Severance v. Ball, 268 P. 
1068, 98 Cal.App. 56. 

46 C.J. p 1027 note 88. 

An allowance to third persons for 
work required to be performed by a 
particular officer is improper as in¬ 
directly increasing the salary of such 
officer.—Severance v. Ball, supra 

82. Cal.—Forward v. San Diego 
County, 209 P. 993, 189 Cal. 704. 

4$ C.J. P 1027 note 89. 
ia. Cal.—Bayley v. Garrison, 214 
871, 190 Cal. 690. 

46 C.J: p 1027 note 90. 
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hire,34 or a provision for extra deputies,35 is not I 
within the constitutional prohibition, since the gov¬ 
ernment has undertaken to pay the officer and the 
expenses of running the office. An allowance of 
the claims of third persons for services not consti¬ 
tuting part of the duties of the officer does not in¬ 
directly increase the officer’s compensation in vio¬ 
lation of the constitution.35 

Appropriations to public officers not intended for 
the personal benefit of the officer to whom the al¬ 
lowances are made, but for the incidental expens¬ 
es of the office, are not within such a prohibition.37 
Thus a mileage or traveling allowance, which is not 
intended for the personal benefit of the officer or as 
remuneration for services or time, but rather to 
cover actual and necessary expenditures on official 
business, is not compensation within the meaning 
of a constitutional prohibition against a reduction 
in compensation during a term of office, and, hence, 
may be reduced during the officer’s tenn.38 How¬ 
ever, the prohibition may not be evaded by the al¬ 
lowance of an amount greater than is reasonably 
nccessary.39 

Change of medium or time of payment An act 
making the salary of a state officer payable in le¬ 
gal tender notes, after it had previously made it 
payable in coin, is not an increase or diminution 
thereof nor is a statute providing that compen¬ 
sation shall be paid in advance, instead of after the 
work is done, an increase in salary.^i 

Imposition of tax. Constitutional provisions pro- 


67 C.J.S. 

hibiting a reduction in the compensation of public 
officers during their terms are not intended to re¬ 
lieve such officers from the just and necessary 
burdens of taxation 42 Thus, the imposition of an 
income tax on an officer after his term has com¬ 
menced does not violate a provision of this nature.42 
On the other hand, it has been held that such a 
provision is violated by the imposition of an occupa¬ 
tional tax on the salaries of the officers protected.44 

Subjecting salary to attachment or garnishment. 
A law subjecting to attachment or garnishment the 
earned salary of an officer does not diminish his 
compensation within the meaning of a constitutional 
prohibition against a change in compensation.46 

Compensation for death. A provision of the 
character under consideration is not violated by 
an appropriation for the death of an officer result¬ 
ing from the risk taken in attempting to arrest a 
violator of the law.45 

Deferring tax collections. A statute postponing 
the time when delinquent taxes shall be collectable 
until after the expiration of an incumbent’s term 
is not within the prohibition of a provision that 
compensation shall not be changed during the. term, 
although it has the effect of depriving the officer 
of fees to which he was entitled when inducted into 
office.47 

§ 96. - Extra Compensation after Service 

Rendered 

The grant of extra compensation to a public officer 
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34. HL—People V. Puller, 141 HI. 
App. 374, affirmed 87 N.E5. 336, 238 

m. 116. 

35. Ala-—Court of County Corners v. 
Lightner, 141 So. 908, 226 Ala. 22. 

46 CJ. P* 1027 note 92, 

36. Cal.—-Severance v. Ball, 268 P. 
1068, 93 CaJ.App. 66. 

37., K^.—Manning v. Sims, 213 S.W. 

2d 677, 308 Ky. 687. 

Wash.—State ex rel. Jaspers v. West, 
125 P.2d 694, 13 Wash.2d 514. 

Wyo.—Corpua Juris OLUOted In tax¬ 
payers* League of Carbon County 
V. McPherson, 64 P.2d 897, 901, 49 
Wyo. 251, 106 A.Ii.R. 767. 

46 C.J. p 1027 note 93. 

Bond premium 

Where officers were not required 
to furnish any bond with corporate 
surety when act was passed, pay¬ 
ment to them for premiums on 
bonds executed by corporate surety 
would not amount to an unconstitu- 
Henal increase in compensation.— 
Miller v, Sturgill, 202 S.W.2d 632, 304 
Ky. 823—Thompson v. Shipp, 184 . S. 
W.2d 246, 298 Ky. 805. 

8& S.X)*—Stierwalt v. Board of 


Corners of Clark County, 272 N.W. 
488, 65 S.D. 168—Swartz v. Kings¬ 
bury County, 267 N.W. 140, 64 S.D.. 
422—Clark v. Board of Corners of 
Clark County, 267 N.W. 188, 64 
S.D. 417. 

ipyryo.—^Taxpayers* League of Carbon 
County V. McPherson, 64 P.2d 897, 
49 Wyo. 251. 106 A.L.R. 767. 

39. HI.—Cullom V. DollofC, 94 Ill. 
380. 

Mich.-Ware v. Battle Creek, 167 N. 
W. 891, 201 Mich. 468, L.RA.1918E 
678. 

4a Nev.—State v. Rhodes, 3 Nev. 
240. 

4L Ky.—Barnes v. Barry, 128 S.W. 
1070, 188 Ky. 666. 

4 a. Pa.—Bole v. City of Philadel¬ 
phia, 11 A.2d 163, 387 Pa. 376, 
opinion supplemented 11 A.2d 767, 
337 Pa. 376. 

43. Del.—Bu Pont v. Green, 195 Au' 
278, 8 W.W.Harr. 666. 

By.—Corpus Juris cited iu Martin v. 
Wolfford, 107 S.W.2d 267, 271, 269 
Ky.‘ 411—^Reynolds Metal Co. v. 
Martin, 107 S.W.2d' 261, 269 Ky. 
373, appeal dismissed Reynol^, 


Metals Co. v. Martin, 68 S.Ct 146, 
802 U.S. 646, 82 L.Bd. 602. 

Pa.— ^Bole V. City of Philadelphia, 11 
A.2d 163, 387 Pa. 375, opinion sup¬ 
plemented ii A.2d 767, 337 Pa. 
375. 

Wis.—State v. Nygaard, 160 N.W. 
613, 159 Wis: 396, Ann.Cas.l917A 
1065. 

44. Ala.—^In re Opinions of the Jus¬ 
tices, 144 So. Ill, 226 Ala. 602. 

45. Ariz,—State v. Surety Finance 
Co. of Phoenix, 21 P.2d 929, 42 
Ariz. 42. 

CaJ.—Wilson v. Walters, 119 P.2d 
340, 19 Cal.2d 111. 

Ky.-^Batesvllle Casket Co. v. Fields, 
166 S.W.2d 743, 28.8 Ky. 104. 

Neb.—Bepartment of Banking v. 

Foe, 286 N.W. 264, 186 Neb. 422, 
. 128 A.L.R 894. . 

Wasih.-T—Hanson v, Hodge, 169 P. 388, 
92 Wash. 426.. 

46. Wyo.—State v. Carter, 216 P. 
477, 80 wyo. 22i,' 28 A.L.R. 1089.* 

47. Ky.—Carl v. Thiel, 277. S.W. 486» 
211 Ky. 

46.C.J., note X. 
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after 'the rendition of his services may be prohibited by 
constltutiofial provision; extra compensation in this sense 
is compensation above that fixed when the services 
were rendered. Such a provision does not, however, pro¬ 
hibit an increase In the compensation for future services. 

Some constitutional provisions prohibit the grant 
of any extra compensation to any public officer.^8 
The purpose of such provisions is to prevent pay¬ 
ments in the nature of gratuities for services there¬ 
tofore rendered and it has also been said that 
the intent of such a constitutional prohibition is to 
aid in maintaining a separation of the executive, 
legislative, and judicial branches of the govem- 
ment.5® The grant of a salary increase to operate 
retrospectively is a violation of a constitutional pro¬ 
vision prohibiting the grant of extra compensation 
to an officer after the performance of puWic serv- 
ice.51 On the other hand, an increase or change in 
the salary or compensation of an officer for future 
services, as for the remainder of the term for which 
he was elected, does not violate a constitutional re¬ 
striction against granting or authorizing extra com¬ 
pensation to any public officer, agent, or contractor 
after the service has been rendered or the contract 
entered into.52 In other words, a constitutional 
prohibition against the granting of extra compen¬ 
sation relates to past services only.^^ 

A section of the constitution prohibiting extra 


compensation to any public officer, servant, or em¬ 
ployee after the services have been rendered should 
be read in connection with other related sections 
of the same article of the Constitution.^^ A con¬ 
stitutional prohibition against the grant of extra 
compensation to any public officer, agent, servant, 
or contractor after service has been rendered is in¬ 
applicable where the recipients of the compensation 
do not stand in the relation of public officer, agent 
or servant of, or contractor with, the state.^5 Un¬ 
der a statute providing that the compensation of 
the clerk of a certain court shall be fixed by the 
board of county commissioners, the board may 
make a supplemental allowance of compensation for 
the services of the clerk after the services have 
been rendered.®® 

^^Extra compensation/* as applied to public offi¬ 
cers or public employees, refers to an additional 
payment for services performed,compensation 
over and above that fixed by contract or by law 
when the services were rendered.®® Within the 
meaning of a constitutional provision forbidding the 
legislature from granting any extra compensation, 
a payment of compensation to a public servant 
constitutes extra compensation whenever there is 
no legal obligation to pay such compensation.®® 


48. IT.Y.—^Barefiam v. Board of 

Sup*rs p£ Monroe County, 288 N.Y. 

a 185, 247 App.biv. 634, 
Probilsltion bold violated 

Statute authorizingr appropriations 
to reimburse officers for the differ¬ 
ences in their respective fees and 
salaries, because of legislative 
changes from.a fee basis of compen¬ 
sation to a salary basis, was held 
unconstitutional as a grant of extra 
compensation for services rendered. 
^’Shields v. Caldwell, 35 S.m2d 
184, 207 S.C. 194. 

Prohibition held not violated 

(1) Issuance by county* commis¬ 
sioners* court of interest-bearing 
warrants payable out of current road 
and .bridge funds to employees of 
county road and bridge department 
pursuant to contract of emplosmient 
does not violate constltutioncd provi¬ 
sions prohibiting legislature from 
granting or authorizing any county 
to grant extra compensation after 
service has been rendered, since in¬ 
terest that may accumulate on war¬ 
rants is part of compensation agreed 
on in advance.—Foreman v.. Gtooch, 
Tex.Clv.App., 184 S.W.2d 481, refused 
for want of merit. 

(2) Where many school teachers 
tinder year contract were resigning 
to go into more remunerative pur- 
suits, aie ^vlng of new contracts 
providing for additional compensei- 
tioxi^ if teachezs;^ should remain in 


the employ of the board for the re¬ 
maining months of the term, was 
not a grant of extra compensation 
after services had been rendered.— 
Wiley V. Board of Education of City 
of Detroit, 196 N.W'. 417, 226 Mich. 
237. 

49. jN’.Y.—Bareham v. Board of 
Sup'rs of Monroe County, 288 N. 
Y.S. 185, 247 App.Div. 634—Porter 
V. Fletcher, 188 N.Y.S. 667, 163 
App.Div. 470—^Metropolitan Life 
Ins. Co. V. Durkin, 91 N'.Y.S.2d 26, 
196 Mlsc. 1040. 

BestrlotiLon on all'lawmaking bodies 
By the adoption of such a consti¬ 
tutional provision, it was sought to 
prohibit any lawmaking body, wheth¬ 
er it was the legislature of the state, 
county, or city, from freely griving 
away the ]people*s money for services 
which had previously been per¬ 
formed, for which disbursement the 
people would receive no return what¬ 
soever.—^Bareham v. Board of Sup*rs 
of Monroe County, 288 N.Y.S. 186, 
247 App.Div. 684. 

50; Neb.—Btate ex rel, Johnson, v. 
Marsh, 29 N.W.2d 799, 149 Neb. 1. 

51. Tex.—Pierson v. Galveston Coun¬ 
ty, ClvApp., 131 ®:w:2d 27. 

Value of sezvloeii 

Where a commis^oners*' court had 
fixed the salary for <ui assistant to a 
Justice of the. peace in .advance of 
services performed, the commission¬ 
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ers' court coidd not thereafter in¬ 
crease the salary for services per¬ 
formed under authority of its for¬ 
mer order, irrespective of value of 
services, or fact that Justice had paid 
the amount of an increase in salary 
to assistant each month as services 
were rendered.—^Pierson, v. Galveston 
County, supreu 

52. Fla.—Crooks v. State ex rel. 
Pierce, 194 So. 287, 141 Fla. 697. 

N.Y.—^Bareham v. Board of Supers 
of Monroe County, 288 N.Y.S. 186, 
247 App.Div. 634. 

46 aJ. p 1027 note 3—15 CJ. p 600 
note 79. 

53. Pa.—Fayette County v. County 
Comrs., 85 Pa.Co. 401. 

54. Pa.—^Retirement Board of Al¬ 
legheny County V. McGovern, 174 
A. 400, 316 Pa. 161. . 

55. ni.—Hagler v. Small, 138 N.R 
849, 807 HI. 460. 

58. Neb.—Adams County Vl Bowen, 
95 N.W. 869. 69 Neb. 406. 

67. N.Y.—Hammitt t, Gaynor, 144 
N.Y.S. 123. 

58. N.Y.—Mahon v. Board of Educa¬ 
tion of City of New York, 63 N.BJ. 
1107, 171 N.Y. 263—Bareham v. 
Board of Supers of Monroe County, 
288 N.Y.S. 185, 247 App.lilv. 634— 
Metropolitan Life Ins. Co. V. Dur¬ 
kin, 91 N.Y.S«2d 26, 198 Misc. 1040. 

5a N.Y^Mullane y. MuH:enz$eiiid.99 
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Retirement, pension, orzvidozt/s benefits. Retire¬ 
ment or pension benefits ordinarily do not consti¬ 
tute extra compensation within the meaning of con¬ 
stitutional prohibitions against the payment of such 
compensation.®^ However, where a statute author¬ 
izes such an allowance to those who have left the 
public service or retired from office, it is in viola¬ 
tion of a provision forbidding the grant of any ex¬ 
tra compensation to a public officer or employee.®^ 
A constitutional prohibition against the granting of 
any extra compensation to any public officer after 
service has been rendered is not violated by an 
appropriation to the widow of a deceased public 
officer.®^ 

§ 97. — Damages for Wrongful Reduction 

An action for damages resulting from an unlawful 
reduction In the compensation of certain officers or em¬ 
ployees with intent to cause their resignation Is not 
maintainable under some statutes without a previous re¬ 
sort to mandanfus. 

' Under a statute making it a misdemeanor to re¬ 
duce the compensation of certain officers or em¬ 


ployees with the intention of bringing about a res¬ 
ignation, and affording a remedy to the officer or 
employee by an action for damages and also by man¬ 
damus for righting the wrong, it has been held that 
the action for damages cannot be maintained where 
plaintiff has not resorted to his remedy by manda¬ 
mus.®® 

§ 98. Acceptance of Less than Legal Com¬ 
pensation 

As a general rule, the acceptance of less compensa¬ 
tion than that established by law for the office does not 
preclude an officer from subsequently claiming the legal 
compensation; but, under some statutes, hts acceptance 
of less compensation without protest bars a recovery of 
the balance. 

It is generally held, at common law and in the 
absence of statute otherwise providing, that the ac¬ 
ceptance of less compensation than that established 
by law for the office does not preclude an officer, 
on the ground of waiver, estoppel, or the like, from 
subsequently claiming the legal compensation.®^ On 
the other hand, there is authority holding that, 


K.IB. 624, 269 N’.T. 369, 103 A.L..R. 
758, reargroment denied 200 N.E. 
319, 270 N.T. 563. 

80. Fla.—State ex rel. Watson v. 

Lee. 24 So.2d 798, 167 Fla. 62. 
m.—^McFarlane v. Hotz, 82 N.B.2d 
660, 401 ni. 506. 

Pensions see supra § 92. 

OL N.M.—©tate ex rel. Sena v. Tru¬ 
jillo, 129 P.2d 329, 46 N.M. 361, 
142 A.L.R. 932. 

N.T.—^Mahon t. New York Board of 
Education, 63 N.E. 1107, 171 N.Y. 
263, 89 .Am.S.R. 810. 

62. Ill.—^People ex rel. McDavid v. 

, Barrett, 19 N.B.2d 356, 370 Ill. 478, 
121 A.L.R. ISIL 

68. N.T.—Hilton v. Cram, 97 N.T.S. 
1123, 112 App.Div. 85, affirmed 83 
N.B. 1126, 190 N.T. 635. 

64. Ala.—Jefferson County v. Case, 
12 So.2d 343, 244 Ala. 56>-State ex 
rel. Hyland v. Baumhauer, 12 So. 
2d 326, 244 Ala. 1, answer to certi¬ 
fied question oonformed to 12 So. 
2d 840, 31 AIa.App. 35. certiorari 
denied 12 So.2d 342, 244 Ala. 71— 
State ex rel. Mantell v. Baumhauer, 
12 So.2d 826, 244 Ala, 1> answer to 
certified question conformed to 12 
So.2d 232. 31 Ala.App. 27, certio¬ 
rari denied 12 So.2d 340, 244 Ala. 
77—Oorpos Jturis cited in Jeffers v. 
Wharton, 197 ©o. 368, 240 Ala. 21— 
Corpus Juris dted in Hamilton v. 
. Edmundson, 177 So. 743, 744, 235 
Ala, 97. 

Ark.—Corpus Juris quoted in Smith 
V. Page, 91 S.W.2d 281, 288, 192 
Ark. 342. 

fE^a.—Corpus Juris dted in State ex 
rel. Perkins v, Lee, 194 So. 816, 
J17,142 Fla, ld4^-Coxpu8 Juris dt¬ 


ed in Cary v. State ex rel. Cauthen, 
190 So. 49, 51, 138 Fla. 679—Corpus 
Juris dted in Masters v. State, 131 
So. 773, 776, 100 Fla. 1660. 

HI.—^People ex rel. Mulvey v. City 
of Chicago, 12 N.E.2d 13, 292 Ill. 
App. 589. 

Ky.—Altes' Ex*x v. Beauchamp, 126 
S.W.2d 867, 277 Ky. 491. 

La.—State ex rel. Bass v. Mayor and 
Board of Aldermen of City of Oak¬ 
dale, 16 ©o.2d 527, 204 La. 940. 

Md.—dknrpus Juris dted in Anne 
Arundel County Com’rs v. Good¬ 
man, 192 A. 325, 326, 172 Md. 559. 

Mich.—^McQuaid v. Board of Audi¬ 
tors of Oakland County, 23 N.W.2d 
644, 316 Mich. 234—^Lee v. Macomb 
County, 284 N.W. 892, 288 Mich. 233 
—Corpus Juris quoted in Kamln-. 
ski V. Cowan, 282 N.W. 902, 904, 
287 Mich. 62. 

Mo.—Corpus Juris dted in Heed y. 
Jsickson County, 142 S.W.2d 862, 
864, 846 Mo. 720, certiorari denied 
61 S.Ct 897, 311 B.S. 716, 86 L.Bd. 
866—Corpus Juris dted in State 
ex rel. Hothrum v. Darby, 137 S.W. 
2d 532, 535, 345 Mo. . 1002. 

N.J.—^Doyle v. Warren. County, 192 
A. 890, 16 N.J.Misc. 434. 

N.T.—Quayle v. City of New York, 
14 N.B.2d 835, 278 N.Y. 19, motion 
denied 1 N.T.S.2d 1020, 253 App. 
Div. 814, reargument denied 16 N. 
E.2d 117, 287 N.T. 698—Ndson v. 
Board of Higher Education of City 
of New York, 31 N.Y.S.2d 826, 263 
App.Div. 144—^Legg v, Brandt, 26 
N.Y.S.2d 374. 261 App.Div. 319, ap¬ 
peal denied 27 N.T.S.2d 467, 261 
App.Div. 1029. 

Okl.—Corpus Juris quoted in .Board 
of Com*rs of Caddo County v, Law- 

358 


rence, 78 P.2d 669, 671, 182 Okl. 486. 
Pa.—^Taylor v. City of Philadelphia, 
196 A. 64. 328 Pa. 383-^chwarz 
V. City of Philadelphia, 4 A.2d 673, 
134 Pa.Super. 544, reversed on 
other grounds 12 A.2d 294, 337 Pa. 
600—Patton y. City of Philadel¬ 
phia, 190 A. 670, 126 Pa.iSnper. 212. 
S.C.—Corpus Juris quoted in Salley 
y. McCoy, 189 S.E. 196, 209, 182 S. 
C. 249. 

Tex.—Morrison v. City of Fort 
Worth. 156 S.W.2d 908, 138 Tex. 10 
—Fannin County v, Dobbs, Civ. 
App., 202 S.W.2d 960. 

46.aJ. p 1027 note 6. 

Keason for rule is that a public 
trust In which the public has high 
interests involving the performance 
of public duties is concerned.—State 
ex reL BCyland v. Baumhauer, 12 So. 
2d 326, 244 Ala. 1, answer to certified 
question conformed to 12 So.2d 840, 
31 Ala.App. 35, certiorari denied 12 
So.2d 842, 244 Ala. 71—State ex rel. 
Mantell v. Baumhauer, 12 G‘o.2d 826, 
244 Ala. 1, answer to certified ques¬ 
tion conformed to 12 So.2d 832, 81 
Ala.App, 27, certiorari denied 12 So. 
2d 340, 244 Ala.. 77. 

Acceptance of warrants 
Where order fixing salary at less 
than s^tutory minimum was void, 
officer by accepting monthly ' war¬ 
rants issued to him under the ssd- 
ary fixed was not estopped to de¬ 
mand additional salary.—Nacogdoch¬ 
es County Vi Winder, T^CIv.App., 
140 S.W,2d 972. 

Snforoeme:|Lt of claim by .zesidusry 
legatoes 

Acceptance by deceased. officer of 
the part of his salary actually paid 



67 O.J.S. 


OFFICERS 


§ 99 


where the officer actually agreed to the acceptance 
of the reduced salary, before his appointment, 
and, after the salary had been earned, did so accept 
it, he will be held bound by his agreement and con¬ 
tract the same as in any other case.®^ Under some 
statutes, the acceptance without protest by a public 
officer of compensation less than his salary bars 
recovery by him of any additional compensation.®® 
Moreover, there is no public policy which prevents 
an officer, in times of great public distress, from 
voluntarily donating to his government such part 
of his salary or emoluments of office as he sees fit 
to give up for the relief of the govemment,®^ 
and such^ donation need not be effected by first 
paying the officer his full salary and then having 
him pay back as much thereof as he chooses to de¬ 
vote to the relief of the government;®® any form 
may be adopted which carries out the intention of 
the parties, provided it is . established to be the vol- 
imtary act of the officer, and clearly and definitely 
proved to be such, and is to continue only as long 
as he wishes.®® 

The general rule, that acceptance by a public 
officer of less compensation for official services than 
that established by law, does not estop him from 
claiming his full compensation, has been held not 
to apply to persons who merely hold a position of 
public employment;'^® and clearly one is not pre¬ 
cluded by waiver or estoppel from asserting a claim 
to his statutory salary where he has protested a re¬ 
duction thereof. 

§ 99. Payment and Collection 

a. In general 

to for certain months did not 
estop his residuary lesratees from 
enforcing: collection of remainder of 
salary for such months.—Jefferson 
County V. O'Gara, 195 So. 267, 29 
AIa.App. 281, certiorari dismissed 195 
So. 277, 239 Ala. 3. 

65. Cal.—Myers v. City of Calipa- 
trta, $6 P.2d 377, 140 CalAjpp. 295. 

83 C.J. p 190 note 19 [b]. 

66. N.T.—Finn v. City of New York. 

25 N.E.2d 966, 282 N.T. 153, 127 
A.L.H. 522—^Dodg:e v. City of New 
York, 14 N.B.2d 837, 278 N.Y. 25, 
reargniment denied 16 N.E.2d 118, 

278 N.Y. 599—Quayle v. City of 
New York, 14 N.B.2d 835, 278 N.Y. 

19, reargrument denied 16 N.R2d 
117, 287 N.Y. 698. 

Cioiinty dl«rk and Sheriff 
The provision in former charter 
tlmt amount received, by any official, 
employee, or person sigming pay roll 
should be deemed cm accord and 
satisfaction of all claims against city 
f6r salary, in absence of' written pro- 


b. De facto incumbent 

c. Procedure 

d. Amount of recovery 

a. In Ckneral 

An offlcep's compensation Is payable by the method 
fixed by law, and the legislature may attach such condi¬ 
tions to the payment of compensation as It deems proper# 

Where the fixing of the compensation is within 
the power of the legislature, it may attach such 
conditions as it deems proper to the payment there¬ 
of.It ixas been asserted that, since every gov¬ 
ernment must essentially carry on the established 
governmental functions, the fees and salaries of its 
ofl&cers are, of a necessity, preferred claims, and 
entitled to payment over its permissible expenses.*^® 

Mode of payment. When the method of paying 
compensation of public officers is fixed by law, such 
method is controlling,and, subject only to consti¬ 
tutional restrictions, the legislature has the right 
to change the mode of compensation.^® However, 
the legislature may not provide for a mode of com¬ 
pensation in contravention of a restrictive provision 
of the constitution.*^® 

Collection of fees. Where a statute prescribes 
the fees which an officer shall receive and omits spe¬ 
cially to provide when, how, and by whom they shall 
be paid, the person at whose request the service is 
rendered is liable and the officer is entitled to pay¬ 
ment as the services are per formed.*^ ^ Fees are 
sometimes payable in advance of the performance 
of the official service wanted,*^® and a statute in¬ 
tended only to prevent the exaction of larger fees 

72. Mo.—state v. Gk>rdon, 149 S.W. 
638, 245 Mo. 12. 

46 C.J. p 1028 note 9. 

73. Ky.—^Breathitt County v. Cock: 
roll, 63 S.W.2d 920, 260 Ky. 743, 92 
A.L.R. 626. 

74. m.—^Anderson v. City of Rock¬ 
ford, 59 N.B.2d 327, 824 IlhApp. 
648. 

Mo.—Nodaway County v. Bidder, 129 
!S.W.2d 857, 344 Mo. 795. 

75. N.Y.—^Barebam v. Board 9 f 
Supers of Monroe County, 288 N.Y. 
S. 186, 247 App.Div. 634. 

76. Colo.—Airy v. People, 40 P, 262, 
21 Colo. 144. 

46 C.J. p 1019 note 3. 

77. Ala.—Baldwin v.- Kouns, 2 So; 
638, 81 Ala. 272. 

78. Minn.—St. Louis County v. MSp 
gie, 269 N.W. 105. 198 Minn. 127. 

Utah.—Jacobsen v. Jeffries, 47 P.2d 
. 892, 86 Utah 687. 

46 <:;.J. p 1028 note 12. 


tes^ was applicable to the offices of 
county clerk and sheriff.—^Pinn v. 
City of New York, 25 N.B.2d 966, 282 
N.Y. 163. 127 A.L.R. 622. 

67. Pa.—Schwarz v. City of Phila¬ 
delphia, 12 A.2d 294, 337 Pa. 500— 
Taylor v. City of Philadelphia, 196 
A, 64, 328 Pa. 383—Patton v. City 
of Philadelphia, 190 A. 670, 126 Pa. 
Super. 212. 

68. Pa.—Schwarz v. City of Phila¬ 
delphia, 12 A.2d 294, 837 Pa. 600— 
Taylor v. City of Pbdladelphia, 196 
A. 64, 328 Pa. 383. 

69. Pa«—Schwarz v. City of Phila¬ 
delphia, 12 A.2d 294, 837 Pa. 600— 
Taylor v. City of Philadelphia, 196 
A. 64, 828 Pa. 883—Patton v. City 
of Philadelphia, 190 A. 670, 126 Pa. 
Super. 212. 

70. Al€u—Jefferson County v. Case, 
12 So.2d 343, 244 Ala. 56. 

71. Fla.—<3ary v. State ex rel. Cau- 
, then, 190 So. 49, 1.88 Fla. 679. 
Tenn.—State v. Ferris,, Ch., 56 S.W. 

1039. ' 
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flyin the law allows does not prevent the collection 
of the prescribed fee in advance in a proper case 
but under some provisions, the state is entitled to 
have particular papers filed without paying Ae | 
fifing fee in advance, as is required of private in- 
dividuals.80 When an officer is unable to collect 
his fees for services performed from the person fia- 
ble to pay them, he must bear the loss,*^ and an of¬ 
ficer who inadvertently or otherwise files a paper 
for which a fee is required to be paid is forthwith 
bound to account for such fee whether or not he 
collected it at the time the paper was left for^ fil- 
ing^^ An officer is protected in refusing to deliver 
official papers,^^ or in retaining papers and docu¬ 
ments in his possession in respect of which he has 
rendered service,until the fees are paid. 

Appropriation. If the compensation is fixed by 
permanent statute and the time of payment is pre¬ 
scribed by law, no special annual appropriation 
is necessary to justify an issue of a warrant for its 
payment a permanent continuing statute fixing 
the salary of a public officer amounts to an appro¬ 
priation, making it the ministerial duty of the prop¬ 
er officers to pay the salary,*® and the only defense 
in such case is that there are no funds in the treas¬ 
ury.*^ Where pursuant to law a salary has been 
duly fixed and determined, the appropriating body, 
in the absence of a statutory authorization vesting 
discretion in it, is not permitted to defeat the de¬ 
clared purpose of the legislature by refusing to 
appropriate the required amounts.** 

Auditing, aUowance, or rejection of claim. A 
salary fixed by law need not be audited, since there 
js no discretion to be exercised with respect to the 
payment thereof.** By statute the duty of passing 
on accounts or claims for fees may be imposed on 
a particular officer, and the discretion of the officer 
to whom the duty is intrusted in passing on the 
jcfeint will not be reviewed in the absence of a stat¬ 


ute.** The right of an officer to recover judgment 
on a claim rejected as illegal is sometimes depend¬ 
ent on the provisions of law prescribing particular 
fees for given services and entitling the officer to 
the payment of such fees when the services are 
duly rendered.*! Under some statutes; an auditor 
before issuing a warrant for a stetutory mileage fee 
or expense allowed to an officer has a right to ex¬ 
act reasonable and due legal proof as to the actual 
expenses of such officer‘in operating his own vehi¬ 
cle,** and the fact that proof cannot accurately be 
made of some claimed items of expense does not dis¬ 
pense with the necessity of such proof.** 

Where the duty of passing on a claim is im¬ 
posed on the judge of a particular court, he does 
not in the performance of such duty perform the 
functions of the court ;*^ nor is the claim presented 
to him a suit against the state.*® A statute pun¬ 
ishing the appointment of a perspn related within a 
certain degree of consanguinity or affinity to the 
appointing officer does not preclude an officer withr 
in such degree of relationship to a legally appointed 
officer from passing on his claim for compensa¬ 
tion.*® 

b. De Pacto Inciunbent 

As a general rule, an officer de Jure cannot recover 
from the government emoluments of the office paid by It 
In good faith to an officer de facto; and the presence of 
a de facto officer may require a de jure officer seeking the 
emoluments of the office first to estaibllsh his right to 
the office by direct proceedings. 

When a de facto officer or public employee is in 
possession of an office or position, disdiarging its 
duties imder color of right, a person claiming to 
be a de jure officer or employee, entitled to pos¬ 
session of the office, cannot maintain an.action 
against the state or other governmental body for 
the emoluments of the office without first establish- 
ing his right to the office by direct proceedings.**^ 


TO. Minn.—St. Louis County v. 
Magle, 269 K.W. 105, 198 Minn. 
127, 

80. Wash,—State ex rel. Hamilton 
V. Ayer, 77 P.2d 610, 194 Wash. 
!**• 

81. Ind.—parte Harrison, 14 N. 
B. 225, 112 Ind. 329. 

88. Utah.—Jacobsen v. Jetbries, 47 
F.2d 892, 88 Htalk 587. 

88. HL —People v. Rockwell, 8 m. 
8 . 

Bi%d IoWa,-^RlpIby V. Gifford, 11 
Iowa 867. 

Ala^BigSS v« Brewer, 64 Ala. 

m - . 

d6,<S.J.d> ntB note 10. 

88. S.’C.— Smith v* AshmorA 192 6. 
H 565, 184 S.O. 816b 


87. S.C.-^mith v: Ashmore, supra. 

88. -Ind.—State ex rel. Glenn v. 
Smith. 87 N,B.2d 818. 

89. S,C.—Smith V. Ashmore, 192 S. 
B. 565, 184 S.C. 316—Walpole v. 
Wall, 149 S.B. 760, 153 S.a 106— 
State ex rel. Marshall v. Starllnsr, 
18 S.C.,262, 

90. SJ>.—Hoyt V. Hughes County, 
142 H.W. 471, 32 S.D. 117. 

Tex.—State v. Bigham, ComApp., 
280 S.W. 1062. 

91. Fla.—MeX4eod v. Santa Rosa 
County, 157 So. 87, 116-Pleu* 888. 

98. Wyo.—State ex rel. Murane v. 
Jack. 70 P,2d 888, 52 Wyo. 178, 112 
A.L 1 .R. 161, rehearing denied 71 
P.2d 917. 52 Wyo. 178,' 112 AL-R 
171. 


Average cost of operatliig other 
vehicles at other times and with oth¬ 
er drivers is not“ controlling.—Stote 
ex rel. Murane v. Jaok, supra. 

93. Wyo.—State-ex rel. Murane;v. 
Ja<^ supra. 

94. Tex.—State v. Bigham, Com. 

App., 880 S.W. 1062.. . . 

96. T^—State v. Bighmn, supra. 

96. Idaho.—^Barton v. Alexander, 
148 P. 471, 27 Idaho 286, AnmCas. 
1917D 729. 

97« Cal.-<lcrpni jt^ ^ quoted in 
Conover V. Board of Equalization# 
112 P.2d 841, 848, 44 CalApp.2d 
268. . ' . 

Ga.—Talmadge V. Cordell, 146 SJD. 
467, 167 Ga. 694, followed, in W* 
inadge V. McHae, 146 ^.B. 472, leY 
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However, the rule that title must first be established 
by direct proceedings does not apply when there 
is no de facto incumbent of the office.^^ Where 
title to the office has been determined by a judg¬ 
ment and the salary thereof has not been paid to 
cither the de jure officer or the de facto officer, the 
right of action of the de jure officer is not against 
the de facto officer, but against the public authority 
whose duty it is to pay the salary.®^ 

Prior payment to de facto incumbent The gen¬ 
eral rule is that an officer de jure cannot recover 
from the state or other governmental body emolu¬ 
ments of the office paid by it to an officer de facto 
during the period when the officer de jure is de¬ 
prived of his office.! There is, however, authority 
to the contrary.^ Further, the rule does not ap¬ 
ply where the salary is paid to a mere pretender 
without color of title,^ or to a de facto officer who 
has been judicially determined not to be the de jure 
officer,^ or when the government’s action is arbi¬ 
trary or in bad faith,^ or in violation of a statute 
nor does it apply where no one has been specifically 
appointed to the office in place of the rightful offi¬ 
cer,'^ or where it is shown that the full complement 
of officers has not been appointed,* Moreover, the 


right of the de jure officer to recover the salary 
of the office is not defeated by the fact that pay¬ 
ments of some kind were made to a de facto offi¬ 
cer unless it is shown that recovery by the de jure 
officer will result in duplication of payment for 
the identical office.® A statute which in effect pro¬ 
vides for pajunent of compensation to an officer or 
public employee who has been removed in viola¬ 
tion of law and thereafter restored to his position 
by court order, notwithstanding prior payment of 
the compensation to another, has been held invalid 
in so far as it attempts to operate retroactively on 
those who have already been removed,!® but valid 
in so far as it operates prospectively.!! 

c. Procedure 

A public employee may Institute timely suit to re¬ 
cover a salary definitely fixed by statute; and actions 
for the recovery of the emoluments of an office or public 
position are governed by the usual rules with respect to 
parties, pleadings, and evidence; 

A public employee has the right to sue to re¬ 
cover a salary definitely fixed by statute.!* There 
is authority holding that an action in assumpsit is 
not the proper remedy for the recovery of salary 
by an officer since he does not hold by contract;!* 


Ga. 601, Talmad8:e v. McDonald, 
146 S.B. 472, 167 Ga. 601. TaJ- 
ma^ge v. Myers, 146 S,B. 472, 167 
Ga. 600 and Talmadge v. Seymour, 
146 S.B. 473, i67 Ga. 601. ! 

W.Va.—Webb v. City of Williamson, 1 
148 S.E. 824, 107 W-^a. 376. 1 

Wyo.—Corptis g'nxis qinoted ixi Cow¬ 
an V. State ex rel. Scherck, 116 P. 
2d 854. 867, 67 Wyo. 869, 136 A.L. 
R. 1330. 

46 aJ. P 1028 note 24. 

Riglit of de facto officer to compen¬ 
sation see infra 9 146. 

98. Vt.—^Plnneran v. Burlington, 93 
A. 254, 89 Vt. 1. 

46 C.J. P 1028 note 25. 

99. N.C.—Osborne v. Town of Can¬ 
ton i3 S.]B3.2d 266. 219 N.C. 189. 

1. U-S.—Curran v. U. S., 92 CtCL 

66 . 

Ala.—^Irwin v. Jefferson County, 164 
So. 589, 228 Ala. 609. 

Del.—-Walker v. Kughes, 36 A.2d 47, 
3 Terry 447—Corpus Juris dted in 
State ex rel. Jones v. Wise, 200 A. 
418, 420, 0 W.W.Harr. 409. 

Ga.—^TalmaAge v. Cordell, 146 S.E. 
467, 167 Ga. 694, followed in Tal- 
ma^e v. McRae, 146 S.B. 472, 167 
Ga. 601, Talmadge v. McDonald, 

.146 S*E./ 472, 167 Ga. 601, fai- 
madge v. Myers, 146 S.B. 472, 167 
Ga. 600 and Talmadge v. Seymour, 
146 S.B. 473. 167 Ga. 601. 

IlL—^McKinley v. City of Chicago, 
16 N‘.B.2d 727, 369 Dl. 268. 

Iowa.—^McClinton y. Melson; 4 K.W. 
2d 247,.282 Iowa 643. 


Miss.—^Bowlin v. Franklin County, 
120 So. 453, 152 Miss. 534. 

Ohio.—^Klrk v. Board of Commis¬ 
sioners of Columbiana County. 80 
N.B.2d 334, 187 Ohio St. 348— 
State ex rel. Cox v. Hooper, 28 N. 
B.2d 598, 187 Ohio St. 222. 

W.Va—Webb v. City of Williamson, 
148 S.B. 324, 107 W.Va 875. 

46 C.J. P 1028 note 27. 

Recovery from de facto officer see 
Infra 9 100. 

Cfivll sarvloe employees who had 
been illegally suspended from their 
positions were held not entitled to 
recover pay for period of illegal sus¬ 
pension, where during that period 
others had been placed in their po¬ 
sitions and paid for the work.— 
Smith T. Greene, 287 IT.T.S. 953. 247 
App.Dlv. 425. 

2. Wyo.—Cowan v. . State ex rel. 
Scherck, 116 P.2d 864, 67 Wyo. 
309, 136 A.L.R. 1330. 

46 C.J. P 1029 note 28. 

3. Okl,—^Ardmore v. Sayre, 164 P. 
856, 54 Okl. 779. 

46 C.J. P 1029 note 29, 

4. Minn.—^Markus v. Duluth, 164 K. 
W. 906, 138 Minn. 225. 

; 46 C.J. P 1039 note 30. 

5. Ga—^Talmadge v, Cordell, 146 S. 
B. 467, 167 Qa 694, followed in 
Talmadge v, McRae, 146 S.B. 472, 
167 Qa 601, Talmadge v. McDon¬ 
ald, 146 S.B. 472, 167 Ga 601, Tal¬ 
madge V. Myers, 146 S.B. 472, 167 
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Ga 600 and Talmadge v. Seymour, 
146 S.B. 473, 167 Ga 601, 

46 CJ. P 1029 note 31. 

8. Idaho.—^Dotson v. Cassia County, 
206 P. 810, 85 Idaho 382. 

46 C.J. P 1029 note 32. 

7. Ga—Talmadge v. Cordell, 146 S. 
B. 467, 167 Ga 594, followed in 
Talmadge v. McRae, 146 S.B. 472, 
167 Ga 601, Talmadge v,~ McDon¬ 
ald, 146 S.B. 472, 167 Ga 601, Tal¬ 
madge V, Myers, 146 S.B. 472. 167 
Ga 600 and Talmadge v. Seymour, 
146 S.B. 473, 167 Ga 601. 

8. Ga—^Talmadge y. Cordell, 146 S. 
E. 467, 167 Ga 594, followed In 
Talmadge v. McRae. 146 S.B. 472, 
167 Ga 601, Talmadge v. McDon¬ 
ald, 146. S.B. 472, 167 Ga 601, Tal¬ 
madge V. Myers, 146 S.B. 472, 167 
Ga 600 and Talmadge v. Seymour, 
146 S.B. 478, 167 Ga 601. 

9. Okl.—City of Tulsa v. Coker, 78 
P.2d 443, 181 Okl. 291. 

10. N.T.—^Mullane v. McKenzie, 199 
NIB. 624, 269 N.T. 869, 103 A.L.R. 

I 758, reargrument denied 200 N.B. 

i 319, 270 N.T. 663. 

11. N-T.—^Mullane y. jlilcl^nzie, su- 

pra * 

12. N.T.—Nelson v. Board of High¬ 
er Education of City of New. Tork, 
31 N.T.S.2d 825, 268 APP-DIV. 144. 

13. Ala—Jefferson County . V. 

O’Gara 195 So: 2^7, 29 AlaApp- 
281, certiorari dismissed 1^5 
277, 239 Ala 8, ; 



67 O.J-S, 


OFFICERS 


§ 100 


wrongful removal from office can recover only as 
much of the emoluments thereof as would probably 
have accrued pending a prompt judicial settlement 
of his right^S 

Interest A claim by a public officer for overdue 
salary or compensation generally bears interest 
from the time the salary or compensation ought to 
have been paid.^^ A claim for salary has been held 
to carry interest from the time a demand is made 
on the auditor for the proper warrant for the 
amount thereof.^® 

§ 100. Recovery from De Facto Officer or 
Usurper 

As a general rule, In the absence of a statute to the 
contrary, a de Jure officer may, on establishing title to 
the office, recover the emoluments of the office from a 
de facto officer or Intruder who has received them, with¬ 
out deduction for the expenses of the office or the per¬ 
sonal services of the de facto officer. 

Since compensation is an incident to the title to 
an office, as discussed supra § 83, a de jure officer 
at the common law may, on establishing title to the 
office, recover the emoluments of the office from a 
de facto officer or intruder who has received them,3i 
even though the latter entered into the office in 
good faith and under color of title.*^ It has, how¬ 
ever, been held that, where one has received a cer¬ 
tificate of election and in good faith performed the 
duties of the office, an opposing candidate subse¬ 
quently held to be rightfully entitled to the office 


cannot, in the absence of fraud,^® recover the emol¬ 
uments of the office received by the incumbent while 
he was in possession and, under a statute pro¬ 
viding that pending an election contest no warrant 
for salary can be drawn or paid, but excepting the 
case of a contestee who holds a certificate of elec¬ 
tion or commission of office and discharges the du¬ 
ties of the office, such a contestee may receive pay¬ 
ment of the salary and retain it as against a suc¬ 
cessful contestant.^® Where a de jure officer has 
urged a de facto officer to accept appointment and 
has done all that he could to procure the appoint¬ 
ment for the de facto officer, he cannot recover the 
emoluments collected by him on the ground that the 
appointment was illegal.®® The burden is on the 
de jure officer, claiming the salary, to show payment 
thereof to the de facto officer during the latter’s 
incumbency;®*^ and a mere showing of the amount 
of the salary, that the de facto officer occupied the 
office, and that the salary was payable monthly does 
not constitute such proof.®® 

Recovery by public authorities. In the absence 
of statute otherwise providing, the general rule 
is that, where a de facto officer acts in good faith 
and actually renders service, the fees or salary re¬ 
ceived by him cannot be recovered by the public 
authorities.®® 

Prior establishment of title to office. An officer 
wrongfully deprived of his office ordinarily can¬ 
not maintain an action for the emoluments thereof 


CalJV.pp.2d 845—Kelly v. State 
Personnel Board of Califomla, 88 
P.2d 264, 81 Cal.App.2d 443. 

Colo.—Corfman v. McDevitt, 142 P. 
2d 888, 111 Colo. 437, 160 A.D.R. 
97. 

Fla.—Stats ex rel. Dresskell v. City 
of Miami, 18 So.2d 707, 153 Fla. 
90. 

K.T.—Brady v. Greene, 291 N.Y.S. 
866, 249 App.Div. 666—Haskins v. 
Warner, 47 N.T.S.2d 793. 

88. Ky.—Gorley v. Louisville, 55 S. 

W. 886, 108 Ky. 789, 21 Ky.L. 1606. 
Belay in oompeUlnsr relxLstatement 
Pa.—^Blcock V. Fairley, Com.Pl„ 89 
Pittsb.Le8r.J. 276. 

29. Mo.—Coleman v. Kansas City, 
182 S.W.2d 74, 353 Mo. 150. 

30. Miss.—Swann v. Turner, 23 
Miss. 565. 

31. Ala.—Corpus Juris cited in 

Cooper V. Hawkins, 176 So. 829, 
830, 284 Ala. 636. 

Ark.—Gentry v. Harrison, 110 S.W. 

2d 497, 194 Ark. 916. 

Del.—Oorpns Juris cited in Walker 
V. Hushes, 36 A.2d 47, 49, 8 Terry 
447—Corpus Juris cited in State 
ex rel. Jones v. Wise, 200 A. 418,1 
420, 9 W.W.Harr. 409. I 


Ind.—^Morten v. City of Aurora, 182 
N.E. 259, 96 Ind.App. 203. 

Ky.—Hubbard v. Ledford, 81 S.W.2d 
569, 258 Ky. 704. 

Mo.—^Dalton v. Fabius River Drain¬ 
age Dist, 184 S.W.2d 776, 238 Mo. 
App. 655. 

Tex.—^Ramsay v. Wilhelm, CivA.pp., 
52 S.W.2d 757, error refused. 

46 O.J. p 1014 note 10, p 1030 note 
48. 

Action for money had and received 
Va.—^Fleming v. Anderson, 48 S.B. 

2d 269, 187 Va. 788. 
common law held applicable 
Ky.—Hubbard v. Ledford, 81 S.W. 
2d 669, 258 Ky. 704. 

Representative of snooessful 
claimant of office may recover of 
usurping de facto officer salary re¬ 
ceived during unlawful occupancy of 
office.—Graham v. Lindsey, 280 P. 
884, 86 Colo. 240. 

32, Del.—Walker v. Hughes, 86 A. 
2d 47, 8 Terry 447. 

Va.—^Fleming v. Anderson, 48 S.B. 
2d 269, 187 Va. 788. 

'^Resulting hardship to the de 
facto officer is obvious In many cas¬ 
es; but the rule is one of manifest 
soundness and utility in support of a 

363 


wise public policy designed to dis¬ 
courage or prevent usurpation or 
wrongful retention of public offices. 
The need for establishing general 
regulations for the government of 
society overbalances the individual 
hardship oftentimes resulting to the 
de facto officer.”—Walker v. Hughes, 
36 A.2d 47, 49, 8 Terry, Del, 447. 

33- N.J.—Stuhr v. Curran, 44 N.J. 

Law 181, 43 Am.R. 353. 

34. N.J.—Stuhr V. Curran, supra. 
35- Cal.—Chubbuck v. Wilson, 90 P* 
524, 151 Cal. 162, 12 AnmCas. 888. 
46 C.J. p 1030 note 52. 

36. HI.—^McManus v, Nellis, 293 HL 
App. 108. 

37. Tex.—^Ramsay v. Wilhelm, Civ. 
App., 52 S.W.2d 757, error reused. 

38. Tex.—^Ramsay v. Wilhelm, su- 
pra. 

39. U.S.—Badeau v. U. S., CtCl., 9 
S.Ct 579, 180 U.S. 489, 82 L.Ed, 
997. 

Ky.—^McKenna v. NI<hols, 175 S. 

W.2d 121, 295 Ky. 778. 

Ohio.—State ex rel. Witten v. Fer¬ 
guson, 76 NJE.2d 886, 148 Ohio St. 
702. 

Pa.—Jones v. Dusman, 92 A. 707, 
246 Pa. 513. 
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but there is also authority for the maintenance of 
assumpsit or an action in the nature thereof.^^ 
It has been held that a bill in equity will lie to re¬ 
cover fees received by an oflScer and paid over by 
him to a governmental body under an unconstitu¬ 
tional statute.15 

Time to sue. An action by a civil service or other 
public employee for salary or compensation must 
be brought within the time limited therefor by 
statute;^® and a statute limiting the time within 
which state and county oflScers, ex-officers, or their 
personal representative or assigns may bring an 
action for any salary due by virtue of any law of 
the state is valid where the time fixed, although 
short, is not so short as to deprive claimant of 
any constitutional rights.^*^ A limitation statute 
applicable to rights incident to a layoff has been 
held not to govern a claim for accumulated vaca¬ 
tion at the time of the layoff.^* 

Jurisdiction. The validity of a salary claim by a 
civil service employee cannot be adjudicated by a 
court having no jurisdiction over such matter.^^ 

Parties. On a case stated to determine the rights 
of an officer to an increased salary, other officers 
deriving their authority from different statutes and 
having no relation to one another, no joint right, 
and no right in common, may not join in one ac- 

tion.20 

Pleadings. In actions for the recovery of the 
emoluments of an office, the pleadings should set 
forth clearly all facts necessary to establish the 

claim.21 

Evidence. In an action to recover an officer's 
salary, the burden is on the government to prove 


an assertion made by it that the officer had aban¬ 
doned his position,and the proof of abandonment 
must be clear, unequivocal, and decisive.^s A pub¬ 
lic officer charging an item of costs has the burden 
of showing that the charge is expressly and spe¬ 
cifically provided for by statute in a proceeding to 
enforce collection.24 Employees suing for salary 
alleged to have been unlawfully withheld while 
they were working only part time have been held 
to have the burden of proving that a written con¬ 
tract reducing the number of working days per 
week was without consideration.26 

d. Amount of Becovery 

An officer who has not been paid may recover the 
full compensation of the office without deduction for 
earnings made by him in outside employment, whereas 
a public employee ordinarily is entitled only to the differ¬ 
ence between the compensation fixed for his position and 
amounts earned by him in other employment. 

Since the liability of the state or other govern¬ 
mental body in respect of the compensation of an 
officer is not based on contract, as discussed supra 
§ 83, the rule that an employer is entitled to deduct 
from the contract price the earnings of the em¬ 
ployee during the time of the breach of the con¬ 
tract by the employer has no application in the 
case of an officer suing for the emoluments of an 
office, and the officer is entitled to recover the full 
compensation of the office without crediting his oth¬ 
er earnings.^® However, the earnings of one whose 
status is merely that of a publiq employee, rather 
than a public officer, may be deducted from the 
amount which would otherwise be due him by rea¬ 
son of his having been unlawfully deprived of his 
position.27 An officer who is guilty of laches in 
remaining passive for a considerable time after his 


Mandamus to compel payment see 
Mandamus § 207. 

14. Conn.—Anderson v. City of 
Bridgeport, 56 A.2d 650, 134 Conn. 
260. 

46 C.J. P 1029 note 34. 

15. Tenn.—Weaver v. Davidson 
County, 59 S.W. 1105, 104 Tenn. 
315. 

48 ax 9 1029 note 86. 

15. Cal.—^Pohle v. Christian, 180 P. 
2d 417, 21 Cal.2d S3—^BroyleS v. 
State Personnel Board, 108 P.2d 
714, 42 CalA.pp.2d 303—^Huntsman 
v. Board of State Harbor Com'rs, 
62 P.2d 771. 17 Cal.App.2d 749. 

37 ax p 786 note 37. 

17. Ariz.—Crawford v. Hunt, 17 P. 
2d 802, 41 Ariz. 229. 

18. Cal.—Pohle v. Christian, 130 P. 
2d 417, 21 Oal.2d 83. 

19. ir.T.—Marasco v. State, 44 N. 
T.S.2d 694, 184 Misc. 505, appeal 


dismissed, App.Div., 58 N.T.S.2d 

102 . 

General waiver of Immunity of 
state from suit cannot be construed 
as amendment, modification, or re- 
pecd of the provisions of the civil 
service law relatingr to mode of en- 
forcingr payment of compensation.— 
Marasco v. State, supra. 

20. Pa.—Dewey v. Luzerne County, 
74 Pa. Super. 300. 

21- Qa.—Ea.atman v. Cameron, 86 
S.B3. 462, 111 Ga. 110. 

46 ax p 1029 note 87. 

XTeoesslty of pleading statute 
Pa,—^Anezarski v. Hennick, ConuPL, 
8 Sch.He£r. 226. 

Statement as to time of oomplianoe 
with statute 

Pa.—Anezarski v. Hennick, supra. 

22. Okl.—Muskoaree City Board of 
Education V* Valeur, 175 P. 552, 71 
OkL 100. 


23. Okl.—^Muskogree City Board of 
Education V, Valeur, supra. 

24. Ga.—^McAlpin v. Chatham Coim- 
ty, 107 S.B. 74, 26 GaApp. .695. 

25. Cal.—^Huntsman v. Board of 
State Harbor Com*rs, 62 P.2d 771, 
17 CalApp.2d 749. . 

26. Ark.—Gentry v. Harrison, 110 
S.W.2d 497, 194 Ark. 916. 

Colo.—Corfman v. McDevitt, 142 P. 
2d 388, 111 Colo. 437, 150 A.L.R. 
97. 

Pla.—State ex rel. Dresskell v. City 
of Miami, 13 So.2d 707, 153 Sla. 
90. 

Tenn.—State v, Graham, 80 8.W.2d 
274, 161 Tenn. 557. 

46 C.X p 1029 note 44. 

27. Cal.—Stockton v. Department of 
Employment, 153 P.2d 741, 25 Cal. 
2d 264—Wiles v. State Peiuonnel 
Board, 121 P.2d 678, 19 CaL2d 844 
—^Ahlstedt V. Board of Ed. of City 
of Los Angreles, 180 P.2d 949, 79 
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wrongful removal from office can recover only as 
much of the emoluments thereof as would probably 
have accrued pending a prompt judicial settlement 
of his right.28 

Interest A claim by a public officer for overdue 
salary or compensation generally bears interest 
from the time the salary or compensation ought to 
have been paid.29 A claim for salary has been held 
to carry interest from the time a demand is made 
on the auditor for the proper warrant for the 
amount thereof.^® 

§ 100. Recovery from De Facto Officer or 
Usurper 

As a general rule, In the absence cf a statute to the 
contrary, a de Jure officer may, on establishing title to 
the office, recover the emoluments of the office from a 
de facto officer or intruder who has received them, with- 
out deduction for the expenses of the office or the per¬ 
sonal services of the de facto officer. 

Since compensation is an incident to the title to 
an office, as discussed supra § 83, a de jure officer 
at the common law may, on establishing title to the 
office, recover the emoluments of the office from a 
de facto officer or intruder who has received them,^! 
even though the latter entered into the office in 
good faith and under color of title.^^ It has, how¬ 
ever, been held that, where one has received a cer¬ 
tificate of election and in good faith performed the 
duties of the office, an opposing candidate subse¬ 
quently -held to be rightfully entitled to the office 


cannot, in the absence of fraud,recover the emol¬ 
uments of the office received by the incumbent while 
he was in possession and, under a statute pro¬ 
viding that pending an election contest no warrant 
for salary can be drawn or paid, but excepting the 
case of a contestee who holds a certificate of elec¬ 
tion or commission of office and discharges the du¬ 
ties of the office, such a contestee may receive pay¬ 
ment of the salary and retain it as against a suc¬ 
cessful contestants^ Where a de jure officer has 
urged a de facto officer to accept appointment and 
has done all that he could to procure the appoint¬ 
ment for the de facto officer, he cannot recover the 
emoluments collected by him on the ground that the 
appointment was illegaLSS The burden is on the 
de jure officer, claiming the salary, to show payment 
thereof to the de facto officer during the latter's 
incumbency and a mere showing of the amount 
of the salary, that the de facto officer occupied the 
office, and that the salary was payable monthly does 
not constitute such proof.s8 

Recovery by public authorities. In the absence 
of statute otherwise providing, the general rule 
is that, where a de facto officer acts in good faith 
and actually renders service, the fees or salary re¬ 
ceived by him cannot be recovered by the public 
authorities.s® 

Prior establishment of title to office. An officer 
wrongfully deprived of his office ordinarily can¬ 
not maintain an action for the emoluments thereof 


CalJ^.pp.2d 845—Kelly v. State 
Personnel Board of Caltfomla^ 88 
P.2d 264, 81 CaI.App.2d 443. 

Colo.—Corfman v. McDevltt, 142 P. 
2d 888, 111 Colo. 487, 150 A.Ii.R. 
87. 

Bla.—Stats ex rel. DresskeU v. City 
of Miami, 13 So.2d 707, 153 Fla. 
90. 

N.T.—^Brady v. Greene, 291 N.T.S. 
366, 249 App.Div. 666—^Kaskins v. 
Warner, 47 N.T.S.2d 793. 

28. Ky.—Gtorley v. Louisville, 56 S. 

W. 886, 108 Ky, 789, 21 K:y.L. 1606. 
Belay in ooxupeUingr reinstatesnent 
Pa—Klcock V. Fairley, Com.Pl,, 89 
Plttsb.Lefir.J. 275. 

28. Mo.—Coleman v. Kansea City, 
182 S.W.2d 74, 853 Mo. 150. 

30. Miss.—Swann v. Turner, 28 
Miss. 565. 

3L Ala—Corpus Jturis died in 

Cooper V. Hawkins, 176 So. 829, 
380, 234 Ala 636. 

Ark.—Gentry v. Harrison, 110 S.W. 

2d 497, 194 Ark. 916. 

Del.—Corpus juris died la Walker 
V, Hughes, 86 A.2d 47, 49, 8 Terry 
447—Corpus Juris died la State 
ex rel. Jones v. Wise, 200 A. 418, 
420, 9 W.W.Harr. 409. 


Ind.—^Morten v. City of Aurora 182 
N.E. 259, 96 Ind.App. 203. 

Ky.—Hubbard v. Ledford, 81 S.W.2d 
569, 258 Ky. 704. 

Mo.—^Dalton v. Fabius River Drain¬ 
age Dlst, 184 S.W,2d 776, 288 Mo. 
App. 655. 

Tex.—^Ramsay v. Wilhelm, CivA.pp., 
62 S.W.2d 767, error refused. 

46 CJ. p 1014 note 10, p 1080 note 
48. 

▲ctloa for money had and received 
Va—^Fleming v. Anderson, 48 S.B. 

2d 269, 187 Va 788. 

Cbmmoa law held applicable 
Ky.—Hubbard v. Ledford, 81 S.W. 
2d 569, 258 Ky. 704. 

Representative of successful 
dalmant of office may recover of 
usurping de facto officer salary re¬ 
ceived during unlawful occupancy of 
office.—Graham v. Lindsey, 280 P. 
884, 86 Colo. 240. 

82. DeL—Walker v. Hughes, 86 A. 
2d 47, 8 Terry 447, 

Va—^Fleming v. Anderson, 48 S.B. 
2d 269, 187 Va. 788. 

'^Resulting hardship to the de 
facto officer is obvious in many cas¬ 
es; but the rule is one of manifest 
soundness and utility in support of a I 
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Wise public policy designed to dis¬ 
courage or prevent usui*patlon or 
wrongful retention of public offices. 
The need for establishing general 
regulations for the government of 
society overbalances the individual 
hardship oftentimes resulting to the 
de facto officer.”—^Walker v. Hughes, 
36 A.2d 47, 49, 8 Terry, Del., 447. 

33, N.J.—Stuhr v. Curran, 44 H.J. 
Law 181, 43 Am.R. 868. 

84, N.J.—Stuhr v. Curran, supra 

85. Cal.—Chubbuck v. Wilson, 90 P. 
524, 161 Cal. 162, 12 Ann.Cas. 888. 

46 C.J. P 1030 note 62. 

36. ni.—McManus v. Nellis, 203 IlL 
App. 108. 

87. Tex.—^Ramsay v. Wilhelm, Civ. 
App., 52 S.W.2d 767, error refused. 

38. Tex.—^Ramsay v. Wilhelm, su¬ 
pra 

39, U.S.—^Badeau v. U. S., CtCl., 9 
S.Ct 579, 130 U.S. 439, 82 L.Bd. 
997. 

Ky.—McKenna v. Nichols, 175 S. 

W.2d 121, 296 Ky. 778. 

Ohio.—State ex rel. Witten v. Fer¬ 
guson, 76 N.E.2d 886, 148 Ohio St 
702. 

Pa—Jones v. Dusman, 92 A. 707, 
246 Pa 518. 
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against a de facto incumbent until he has first es¬ 
tablished the right to the office in direct proceed¬ 
ings brought for that purpose,^® Where, in a ju¬ 
dicial proceeding appropriate for the trial of such 
issue, brought by one claimant to an office against 
another, the latter was declared entitled to the of¬ 
fice, and he thereupon assumed the duties-and re¬ 
ceived the salary thereof, the unsuccessful claim¬ 
ant has been held not entitled to recover such sal¬ 
ary by reason of a subsequent adjudication in a 
separate and distinct proceeding that the law under 
which the appointment was made was unconstitu¬ 
tional;^! the parties have been held bound, until 
the law was otherwise declared by the later judg¬ 
ment, by the decision that the officer who received 
the salary was entitled to the office.^2 

Amount of recovery. One entitled to an office 
may recover from another who has illegally usurped 
it the entire amount of the compensation which 
the usurper has received,^^ without deduction for 
the expenses of the office^^ or because of the earn¬ 
ings of claimant in other employments during the 
time he has been deprived of the office.^® How¬ 
ever, one who performs the duties of an office un¬ 
der a claim of right made in good faith and on 
reasonable grounds will be required to account to 
a successful claimant only for its net proceeds,^® 
but without deduction for the personal services 
of the de facto officer.^^ In such a case the rea¬ 
sonable expenses of the incumbent in administering 
the office should be allowed him;48 and, where it 
is necessary to employ assistants for the conduct 


of the office, this expense may be deducted*^^ 

§ 101. Recovery of Compensation Unlawfully 
Paid or Exacted 

The general rule is that compensation paid to a pub¬ 
lic officer which is not authorized, or which Is in excess 
of the compensation authorized, by law may be recovered 
by the proper govei^nmental body, notwithstanding the 
payment was made under a mistake of law and without 
fraud; and a member of the public from whom fees have 
been unlawfully exacted may also recover them back. 

Although there is authority to the contrary,50 
as a general rule any compensation paid to a public 
official by the state or other governmental body not 
authorized by law or in excess of the compensation 
authorized by law may be recovered by the proper 
governmental body,®! notwithstanding the payment 
was made under a mistake of law and without 
fraud.®^ However, a statute ratifying compensa¬ 
tion wrongfully made to officials has been held to 
relieve such an official from the obligation of re¬ 
paying compensation received up to the date of 
the passage of the act.53 A state or county officer 
charging an item of costs has the burden of show¬ 
ing that the charge is expressly and specifically 
provided for by statute in a proceeding against him 
for recovery of an alleged illegal charge.®^ 

By member of the public. A payment exacted by, 
and paid to, a public officer or public employee in 
excess of his legal fees or compensation in order 
to obtain the performance of his official duty, to 
which the payor is entitled without such payment, 
is compulsory, and may be recovered back;®® and in 


40. Del.— Oorpos Juris cited in 
State ex rel. Jones v. Wise, 200 
A. 418. 420, 9 W,W.Haxr. 409. 

Ky.—^Hubbard v. Ledford, 81 S.W. 

2d 669, 268 Ky. 704. 

46 CJ*. P 1030 note 54. 

41. Ala,—Cooper v. Hawkins, 176 

So. 329, 234 Ala. 636. 

42. Ala.—Cooper v. Hawkins, supra. 

43. Ark.—Gentry v. Harrison, 110 S. 
WSd 497, 194 Ark. 916. 

4$ C.J. P 1014 note 10, p 1030 note 65. 

44. lU.—^Mayfield v. Moore, 63 HI. 
428, 5 Am.R, 62. 

Kan.—Lawrence v. Wheeler, 136 P. 
315, 90 Kan. 669. 

46. Kan.—^Lawrence v. Wheeler, su¬ 
pra. 

46 CU. p 1030 note 58. 

46. Ky.—^Hubbard v. t^dford, 81 S. 
W.2d 569, 258 Ky. 704. 

48 aJ. P 1030 note 69. 

47. Ky.—^Hubbard v. Ledford, su- 
pard. 

46 CJ. P 1030 note 6r. 

48. Ky.—Hubb€u*d v, Ledfor^ su¬ 
pra. 

46 CJ. P 1080 note 60. 


49- Kan.—^Lawrence v. Wheeler, 136 
P. 315, 90 Kan. 669. 

46 C.J, P 1030 note 61. 

60, Wash.—^Tacoma v. Lillis, 81 P. 

321, 4 Wash. 797, 18 L.R.A. 872. 
46 CJ. P 1031 note 63. 

51. Ky.—Corpus Juris cited in 
Goodlett V, Anderson County, 101 
S.W.2d 421, 425, 267 Ky. 166. 

Mo.—Corpus Juris quoted in Nod¬ 
away County V. Kidder, 129 S.W. 
2d 857, 861, 344 Mo. 795. 

N.D.—Ward County v. Halverson, 
274 N.W. 664, 67 N.D. 620. 

46 C.J. p 1031 note 62, 

Absence of other <Uaimant 
Where one deprives another 
wrongfully of an office and there is 
no other person entitled to the sal¬ 
ary, the amount received by the per¬ 
son not entitled may be recovered by 
the state.—Gentry v. Harrison, 110 
S,W.2d 497, 194 Ark. 916. 

Beasonable value of services 
Where additional pay or perqui¬ 
sites are accepted by a public officer, 
for performance of duties germane 
to his office, a taxpayer may sue to 
compel their return to the public 
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treasury, and such right is not nuUi- 
fied by fact that reasonable value of 
the services exceeded amount to be 
received.—^Neislus v. Henry, 5 N.W.* 
2d 291, 142 Neb. 29, rehearing denied 
9 N.W.2d 163, 143 Neb. 278, 

52. Mo.—Nodaway County v. Kid¬ 
der, 129 6.W.2d 867, 344 Mo, 796. 

46 CJ. p 1031 note 62, 

53. Ark.—^Benton v, Thompson, 68 
S.W.2d 924, 187 Ark. 208. 

54. Ga.—^McAlpin v, Chatham Coun¬ 
ty, 107 S.B. 74, 26 Ga.App. 696. 

56. XJ.S.—Swift, Courtney A Beech-, 
er Mfg. Co. V. u. S., CtCl., 4 S.Ct. 
244, 111 U.S. 22, 28 L.Bd. 841— 
Corkle V, Maxwell, CCvN.T., 6 F. 
Cas.No.S,281, 3 Blatchf. 413. . 

Cal.—^Le^s y. 3an Francisco, 82 P.. 

1106, 2 CalA.PP. 112. , 

Ind.—Benson v. Christian, 29 N.B. 
26, 129 ind. F35. 

Ky.—England v. Ray, 44 S.W. 951, 
19 Ky.L. 2003, 

La.—Latterade v. Kaiser, 16 La.Ann. 
296—Kernion v. Hills, 1. La.Ann. 
419. , 

Me.—Marcotte v. Allen, 89 A. 346, 
91 Me. 74, 40 L.R.A. 185. 
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such a case it is not necessary that the payor should 
have protested against the payment®® So, where 
fees are wrongfully exacted under an unconstitu¬ 
tional statute, they may be recovered as involun¬ 
tarily paid.®*^ However, where illegal fees are 


claimed as a matter of right by an officer, and are 
paid to him voluntarily, after his term of office has 
expired, and with full knowledge of the facts, they 
cannot be recovered.®® 


B. AUTHORITY AND POWERS 


§ 102. In General 

a. In general 

b. Implied powers 

c. Contracts 

d. Rules and regulations 
a. In Okoieral 

The powers and authority of public officers are usual¬ 


ly fixed and determined by law, and they have only such 
power and authority as are dearly conferred or neces¬ 
sarily Implied from the powers granted. 

The powers and authority of public officers are 
usually fixed and determined by the law.®® Sub¬ 
ject to such limitations as may be imposed by the 
constitution, the legislature with power to create an 
office may prescribe and limit its powers,®® and may 


Mass.—Cunningham v. Munroe, 15 
Gray 471. 

Walker v. Ham, 2 N.H. 238. 
N.T.—Townshend v. Dyckman, 2 B. 
D. Smith 224. 

Or.—^Pacific Livestock Co. v. Coch¬ 
ran, 144 P. 668, ,73 Or. 417. 

46 aJ. P 1031 note 66. 

Penalties for exaction of excessive 
or unlawful fees see Extortion § 
15. 

se, La^Latterade v. Kaiser, 16 La. 
Ann. 296. 

N.I>. — ^Pargo V, Cass County, 148 N. 

. W. 541, 28 N.D. 209. . 

Pa.—American Steamship Co. v. 
Young, 89 Pa. 186, 33 Am.E. 748. 

57. N.D.—Fargo v. Cass County, 148 
N.W. 541, 28 N.D. 209. 

58. Neb.—Sheibley v. Cooper, 112 N. 
W. 363, 79 Neb. 232, rehearing de¬ 
nied 113 N.W. 626, 79 Neb. 236. 

59. U.S.—Continental Casualty Co. 
V. IT. S., C.C.A.La., 118 F.2d 284, 
certiorari denied Continental Cas¬ 
ualty Co. V. U. S., 61 S.Ct 133, 811 

U. S. 696, 85 L.Ed. 451, rehearing 
denied 61 S.Ct 316, 811 U.S, 729. 
85 L.Bd. 474—Hale Cotinty, Tex. 

V. American Indemnity Co., C.G.A. 
l^ex., 63 F.2d 275, rehearing denied 
Hale County Vi American Indem¬ 
nity Co., 65 F.2d 1017, certiorari 
denied American Indemnity Co. v. 
Hde County, Tex., 54 S.Ct 207, 
290 U.S. 697, 78 L.Bd. 599—North¬ 
ern Pac. Ry. Co. v. JL S., B.C. 
Minn., 70 F.Supp. 886. 

Cal.—City of Los Angeles v. Indus¬ 
trial Accident Commission of 
State of California, 47 .P.2d 1096, 8 
Cal»App.2d 580. 

Ga.—Adamson v. Leathers, 3 S.^2d 
871, 60 Ga.App. 382. 

Mo.— Corpus Juris cited in. State ex 
ret Banister v. Cantley, 52 S.W.2d 
397, 398, 330 Mo. 948. 

^ont—Corpus Jtirls cited -in. State 
ex rel. Hoagdahd v. School List 
No. 18, of Prafrie County, 161 P.2d 
168, 170. 116 Mont 294—State ex 
rel. Bragatedt -v. Btate Board of 


Education, 62 P.2d 330, 108 Mont 
386. 

N.J.—Corpus Juris cited in Pitney 

V. Walsh. 61 A.2d 871, 875, 25 N. 
J.Misc. 196. 

Or.—Wilson v. Gillian, 222 P. 298, 
110 Or. 166. 

S.C.—American Surety Co. v. Ham¬ 
rick Mills, 4 S.E.2d 308, 191 S.C. 
362, 124 A.L.R. 1147—Baker v. 

State Highway Department 166 
S.E. 197, 166 S.C. 481. 

Tex.—Crosthwait v. State, 138 S.W. 
2d 1060, 135 Tex. 119—Fort Worth 
Cavalry Club v. Sheppard, 88 S. 

W. 2d 660, 125 Tex. 339—Harris v. 
O'Connor, Civ.App., 185 S.W.2d 993. 

46 C.J. p 1031 note 71. 

Governmental functions 
It has been held that governmen¬ 
tal functions requiring independent 
judgment can, as to state and coun¬ 
ty functions, be exercised only by 
officer elected by people or appoint¬ 
ed by governor, unless the consti¬ 
tution otherwise provides; but that 
the constitution does not require all 
governmental functions to be per¬ 
formed by officials elected by peo-| 
pie or appointed by governor, and 
that many. functions not powers of 
government may be performed under 
statutory authority by persons not 
elected or appointed, when per¬ 
formed under direction of officers 
.elected by people or appointed by 
gpvernor.—^Blitch v. Buc h a n a n , 181 
So. 161, 100 Fla. 1202, affirmed 182 
So. 474, 100 Fla. 1242. 

Officers in one department of gov- 
enunent 

Officer, whose duties appertain ex¬ 
clusively to one department of gov¬ 
ernment, cannot exercise power ap¬ 
pertaining exclusively to another 
department.—^Rouse v. Johnson, 28 
S.W.2d 745, 234 Ky. 473, 70 A.L.R. 
1077. 

‘60* m—^People ex rel. Board of 
Trustees of University of Illinois 
V. Barrett, 46 N.E.2d 951, 382 HI. 
821. 


Ky.—^Talbott v. Laffoon, 79 S.W.2d 
244, 267 Ky. 773—^Rouse v. John¬ 
son, 28 S.W.2d 745, 234 Ky. 473, 
70 A.L.R. 1077. 

La.—Saint v. Allen, 126 So. 648, 169 
La. 1046. 

Md.—Dal Maso v. Board of'Com'rs 
of Prince George's County, 84 A. 
2d 464, 182 Md. 200. 

45 C.J. p 1031 note 72. 

Common-law powers 
Where legislature has created an 
office which was.known to the com¬ 
mon law, and by Virtue of the com¬ 
mon law was vested with certain 
powers, such powers attached to 
the office by reason of its adoption 
by the constitution.—^People v. Gray- 
don, 164 N.B. 832, 333 Ill. 429—Fer¬ 
gus V. Russel, 110 N.B. 130, 270 Ill. 
304, Ann.Cas.l916B 1120—^People v. 
McCullough, 98 N.E. 156, 254 Ill. 9, 
Ann.Cas.l913B 995—Dahnke v. Peo- 
I pie, 48 N.B. 137, 168 lU. 102, 39 L. 
R.A. 197. 

DetexmlnatloxL of extent of author¬ 
ity given by congress is not left for 
decision of him in whom authority 
is vested.—^Addison v. Holly Hill 
Fruit, Products, Fla., 64 S.Ct. 1216, 
322 U.S. 607, 88 L.Ed. 1488, 153 A. 
L.R. 1007, r.ehearing denied 65 S.Ct. 
27, 323 U.S. 809, 89 L.Ed. 645. 

Determination as to reasonableness 

In determining the powers that 
may lawfully be exercised by offi¬ 
cers, and in restricting or limiting 
the exercise of" those powers, if no 
constitutional provision is contra¬ 
vened thereby, it is within the sole 
province of the. law-making body of 
the state and not within the prov¬ 
ince of the courts to determine what 
is or what is .not reasonabla—■Wil¬ 
son V. Gillian, 222 P. 298, 110 Or, 
.165. 

Delegation of power 
Due regard must be paid to sub¬ 
ject matter of statute in determine 
Ing whether power grated by leg¬ 
islature is of kind which tnay be 
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from time to time increase or diminish them,®^ 
but the legislature may not deprive officers of pow¬ 
ers vested in them by the constitution®^ or enlarge 
or decrease the scope of a constitutional office 
clearly fixed by the constitution.®® The author¬ 
ity conferred on a statutory officer must not con¬ 
flict with the authority conferred by the constitu¬ 
tion on a constitutional officer.®^ Where statutes 
conferring power on officers are purely enabling in 
character, simply making that legal and possible 
which otherwise there would be no authority to 
do, and no public interests in private rights are 
involved, they will be construed as permissive.®® 

Public officers have only such power and author¬ 
ity as are clearly conferred by law or necessarily 


implied from the powers granted,®® and, as a gen¬ 
eral rule, Tisage and custom will not serve to en¬ 
large such power and authority.®^ While acquies¬ 
cence in an officer’s acts may persuasively point in 
doubtful cases to the existence of a power,®® it 
does not confer power.®® An officer may not do 
everything not forbidden in advance by some legis¬ 
lative act"^® 

Acts in excess of cmthority. The acts of public 
officers are binding only when they act within the 
scope of their authority.'^! While officers are pre¬ 
sumed to have acted within their authority,stat¬ 
utes delegating powers to public officers must be 
strictly construed.*^® All persons dealing with pub¬ 
lic officers must inform themselves as to their au- 


delegated.—State v. Whitman, 220 N. 
W. 929, 196 Wls. 472. 

trnUmited authovity to perform 
official functions or to incur expens¬ 
es against state or municipality 
cannot lawfully be conferred on offi¬ 
cer.—Coen V. Lee, 166 So. 747, 116 
Fla. 215. 

61. Ky.—Talbott v. LaJEoon. 79 S.W. 
2d 244, 257 Ky. 773. 

Wash.—State v. Hewitt Land Co., 
134 P. 474, 74 Wash. 678. 

12 CJ. P 836 note 12. 

62. Ill.—^People ex rel. Nelson v. 
West Bnylewood Trust & Savings 
Bank, 187 N.E. 625, 353 Ill. 461. 

63. Idaho.—State v. Malcom, 226 P. 
1083, 39 Idaho 185. 

46 C.J. P 1031 note 75. 

66. Fla.—State ex rel. Landis v. 
Wheat, 137 So. 277, 103 Bla. 1. 
Name given statutory officer is 
immateTlal, even if similar to con¬ 
stitutional ex officio officer. If au¬ 
thority conferred on statutory officer 
does not conflict with authority con¬ 
ferred by constitution on constitu¬ 
tional officer.—State ex rel. Landis v. 
Wheat, supra 

65. Wyo.—^Burnham Hotel Co. v. 
Cheyenne, 222 P. 1, 80 Wyo. 458. 

69 CJ. p 1077 note 76. 

66. U.S.—Federal Trade Commis¬ 
sion y. Raladam Co., 61 S.Ct. 687,. 
288 U.S. 643, 76 LJld. 1324, 79 A. 
LuR. 1191, leave to file motion to 
modify judgment granted 51 S.Ct. 
662, 76 L.Ed. 1476, motion denied 
62 S.Ct. 14, 76 LJBd. 1300. 

—City of Lob Angeles v. Indus¬ 
trial Accident Commission of State 
of California^ 47 P.3d 1096, 8 Cal. 
App.2d 586. 

Qa—Boykin v. Martooello, 22 S.E. 

2d 790,. 194 Ga 867. 

Ky.—Dade Park Jockey Club v. Com¬ 
monwealth, 69 S.W.2d 363, 263 Ky. 
214—Clark County Const. Co. v. 
State BQghway Commission, 58 S. 
W.2d 388, 248 Ky. 168. 

Mich.—Rb:d}orough v. Michigan Un- 


emplosrment Compensation' Com¬ 
mission, 16 N.W.2d 724, 809 Mich. 
605. 

Minn.—Alexander Co. v. City of 
Owatonna, 24 N.W. 244, 222 Minn. 
312. 

N.J.—Pitney v. Walsh, 61 A.2d 871. 
26 N.J.Misc. 196. 

N.T.—Scheidecker v. Department of 
State, 273 N.Y.S. 737, 242 App. 
Div. 119, amended on other grounds 
276 N.T.S. 630, 242 App.Div. 891. 
Ohio.—J. S. Bradley Co. v. Sauire, 29 
N.B.2d 430, 66 Ohio App. 18$. 

OkL—State ex rel. State Corners of 
Land Office v. Weems, 168 P.2d 
629, 197 Okl. 106—Shaw v. Grum- 
bine, 278 P. 311, 137 Okl. 95. 

Or.—Sunshine Dairy v. Peterson, 193 
P.2d 643, 183 Or. 305. 

Pa—Cronheim v. State Registration 
Board for Professional Engineers, 
Department of Public Instruction, 
Com.Pl., 63 Dauph.Co. 171. 

Wyo.—^MacDougall v. Board of Land 
Com'rs of Wyoming, 49 P.2d 663, 
48 Wyo. 493. 

Ministerial officers 

(1) The authority of a ministerial 
officer is to be strictly construed 
as including only such powers as 
are expressly conferred, or neces- i 
sarily implied.—^Toungblood v. U. S., 
C.C.A,Mich,, 141 P.2d 912. 

(2) Where the right to do a thing 
depends on legislative authority, and 
the legislature ha^ failed to au¬ 
thorize it, or has forbidden it, no 
amount of acquiescence, or consent, 
or approval of the doing of it by a 
ministerial officer, can create a right 
to do the thing which Is unauthor¬ 
ized or forbidden.—Department of 
Insurance of Indiana v. Church 
Members Relief Ass'n, 26 NJEL2d 51, 
217 Ind. 68, 128 A.L.R. 686. 

Recitals In bonds 

A public official who Is not empow¬ 
ered to issue bonds cannot create 
such power by recitals which he may 
incorporate in the bonds he issues.— 
Bloomfield Village Drain Dist v. 
Keefe, aC.A.Mich., 119 F.2d 167. 
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xrsnrpation of authority 
An administrative officer should 
never be permitted to continue the 
exercise of authority not given him 
by the legislature merely because 
he usurped it in the first instance.— 
Indemnity Ins. Co. of North Ameri¬ 
ca V. Neel, 67 Pa.Dist. & Co. 109, 67 
Dauph.Co. 416. 

Smergeneies 

The principle that emergencies do 
not create power or authority but 
may afford occasion for the exercise 
of powers already existing Is appli¬ 
cable to executive powers and au¬ 
thority to meet great public emer¬ 
gencies and to conserve governmen¬ 
tal efficiency and welfare of the 
state.—^In re Advisory Opinion to 
the Governor, 9 So.2d 172, 161 Fla. 
44, 140 A.L.R. 1492. 

67. Minn.—Alexander Co. v. City of 

Owatonna, 24 N.W.2d 244, 222 

Minn. 812. 

68. U.S.—Royal Oak Drain Dist, 
Oakland County v. Keefe, C.CJL 
Mich., 87 F.2d 786. 

69. U.S.—^Royal Oak Drain Dist, 
Oakland County v. Keefe, supra. 

70. Pa.—^Reckner v. School Dist. of 
German Tp., 19 A.2d 402, 341 Pa. 
376, IS 3 A.L.R. 1264—Goodyear v. 
Brown, 26 A. 665, 165 Pa. 614. 

7L Mich.—Hudson Motor Car Co. v. 
City of Detroit, 276 N.W. 770, 282 
Mich. 69. 

72. U.S.—U. S. V. Poster, C.CA- 

Iowa, 131 F.2d 8, certiorari denied 
68 act 760, 818 U.S. 767, 87 L.Ed. 
1138. 

Neb.—Ctorpns Juris quoted in Garfield 
County V. Pearl, 296 N.W. 820, 824, 
138 Neb; 810. 

46 C.J. p 1082 note 80. 

Presumption of regularity of official 
acts generally see Evidence § 146. 

73. U.S.—U. a V. Foster, C.C.A, 

Iowa, 131 F.2d 8^ certiorari denied 
63 act 760, 318 U.S. 767, 87 L.Bd. 
1188. 

Neb.—Corpus quoted in Gar- 
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thority,^^ and are bound, at their peril, to ascer¬ 
tain and know the extent and limits of their au¬ 
thority,*^^ and acts which are within the appar¬ 
ent, but in excess of the actual, authority of offi¬ 
cers will not bind the government which they rep- 
resent^® unless ratified by itJ7 It has been held, 
however, that where an innocent person is uninten¬ 


tionally deceived by an officer authorized to act in 
the premises, the courts will relieve such a person 
of injury consequent on the act where it is pos¬ 
sible to do soJ^ 

Discretion, While public officers may have the 
power to exercise discretion*^® as incidental to the 


field County v. Peaxl, 295 N.W, 
820, 824, 138 Neb. 810. 

K.J.—Corpus Juris anoted in State 
v« Brie R. Co., 42 A.2d 769, 764, 
23 N.J.Misc. 203. 

46 C.J. P 1032 note 81, 

74. U.S.—^U. S. V. Foster, C.C.A- 
lowa, 131 F.2d 3, certiorari denied 
63 S.Ct 780, 318 U.S. 767, 87 L.Ed. 
1138—Hale County, Tex., v. Ameri¬ 
can Indemnity Co., aC.A.Tex., 63 
F.2d 275, rehearing* denied Hale 
County V. American Indemnity Co., 
65 F.2d 1017, certiorari denied 
American Indemnity Co. v. Hale 
County, Tex.j 54 S.Ct. 207, 290. U.S. 
$97, 78 L..Bd. 599. 

JKy.—Dade Park Jockey Club v. Com¬ 
monwealth, 69 S.W.2d 363, 353 Ky. 
314—Calvert v. Allen County !Bls- 
cal Court, 67 S.W.2d 701, 252 Ky. 
460—Clark County Const. Co. v. 
Btate Highway Commission, 58 S. 
'W,2d 888, 248 Ky. 158. 

Neb.—Oorims Juris guoted in Gar¬ 
field County V. Pearl, 295 N.W. 820, 
824, 138 Neb. 810. 

K.J.—Oori^ Juris quoted in State 
V. Brie R. Co., 42 A.2d 759, 764, 23 
N.J.Misc. 203. 

46 ax P 1032 note 82. 

•75. U.S.—U. S. V. Jones, C.AOr., 176 
F.2d 278—Continental Casualty Co. 
w. U. S., C.aA.La., 113 P.2d 284, 
•certiorari denied Continental Cas¬ 
ualty Co. V. U. S., 61 S.Ct 133. 311 

U. S. 696, 85 UBd. 461, rehearing 
denied 61 S.Ct 316. 311 U.S. 729, 85 
Ii.Bd. 474—^Northern Pac, Ry. Co. 

V. U. S.. D.aMinn., 70 F.Supp. 886. 
Ariz.—spinal County v. Pomeroy, 139 

P.2d 461, 60 Ariz. 448—Weidler v. 
Arizona Power Co., 7 P.2d 241, 39 
Ariz. 390—^Bank of Lowell v. Cox, 
279 P. 257, 30 Ariz. 403. 

•Oa.—^Morris Plan Bank of Geu v. 
Simmons,, 89 S.B.2d 166, 201 Ga. 
157—^Wood V. Puritan Chemical 
Co., 172 S.B. 557, 178 Ga. 229— 
Adamson v. Leathers, 3 S.B.2d 871, 
60 Ga.App. 382—American Surety 
Co. of New York v. Citizens' Bank 
of Colquitt, 160 S.B. 546, 44 Ga. 
App. 57, reversed on other grounds 
Citizens* Bank of Colquitt v. Amer¬ 
ican Surety Co, of New York, 164 
S.B. 817, 174 Ga. 862, conformed to 
American Surety Co. of New York 
V. Citizens* Bank of Colquitt, 164 
•S.B. 902, 45 Ga.App. 405. 

Ill.—Seaborn v. Town of Hadley, 60 
N.E.2d 46, 825 UlApp. 883. 
iKy.—^Fulton County Fiscal Court v. 
Southern Bell Telephone & Tele¬ 


graph Co.. 146 S.W.2d 15, 285 Ky. 
17—Calvert v. AJlen County Fiscal 
Court, 67 S.W.2d 701, 252 Ky. 450 
—^Bath County v. United Disin¬ 
fectant Co., 58 S.W.2d 239, 248 Ky. 
111 . 

Mass.—^McHenry v. City of Law¬ 
rence, 8 N.B.2d 262, 295 Mass. 119. 
Neb.—Witzenburg v. State. 299 N.W. 
633, 140 Neb. 171. 

Ohio.—J. S. Bradley Co. v. Squire, 29 
N.B.2d 430, 65 Ohio App. 186. 

Okl.—^Dillard v. Sappington, 1 P.2d 
748, 151 Okl. 47. 

Pa.—^Township of Luzerne v. Fayette 
County, 199 A. 827, 330 Pa. 247. 
SC.—American Surety Co. v. Ham¬ 
rick Mills, 4 S.B.2d 308, 191 S.C. 
362, 124 A.L.R. 1147—Baker v. 

State Highway Department, 165 S. 
B. 137, 166 S.C. 481. 

Tenn.—State ex rel. McConnell v. 
First State Bank, 124 S.W.2d 726, 
22 Tenn.App. 577. 

Tex.—^Zelgler v. Federal Land Bank 
of Houston, CivApp., 86 S.W.2d 
864, error dismissed—^Parker, v. 
State, Civ.App., 68 S.W.2d 637, fol¬ 
lowed in Parker v. Arroyo-Colorado 
Navigation Dist. of Cameron & 
Willacy County, Texas, 69 S.W.2d 
1116, error refused. 

Mutter of public law 
The authority of a public officer is 
a matter of public law of which 
every person interested is bound to 
take notice.—Witzenburg v. State, 
299 N.W. 533, 140 Neb. 171. 

76. U.S.—^U. S. V. Poster, aCA. 
Iowa, 181 P.2d 3, certiorari denied 
63 S.Ct. 760, 318 U.S. 767, 87 L.Ed. 
1138—U. S. V. Buescher, aCA 
lowcL, 131 F.2d 3, certiorari denied 
68 S.Ct. 760, 318 U.S. 767, 87 LuBd. 
1138—Continental Casualty Co. v. 
U. S., C.C.ALA, 113 F.2d 284, cer¬ 
tiorari denied Continental Casualty 
Co. V. U. S., 61 S.Ct. 133, 311 U.S. 

696, 85 L.Bd. 451, rehearing denied 
61 S.Ct. 316, 811 .U.S. 729, 85 L.Bd. 
474—^Hale County, Tex. v. Ameri¬ 
can Indemnity Co., C.CATex., 68 
F.2d 275, rehearing denied Hale 
County V. American Indemnity Co., 
65 F.2d 1017, certiorari denied 
American Indemnity Co. v. Hale 
County, Tex., 54 S.Ct. 207, 290 U.S. 

697, 78 L.Bd. 599—Corpus JUrls 
oLted in Northern Pac. Ry. Co. v. 
United States, D.C.Minn., 70 F. 
Supp. 836, 861. 

Mo.—Blkins-Swyers Office Equipment 
Co. V. Moniteau County, 209 S.W. 
2d 127, 857 Mo. 44S. 
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Neb.—Witzenburg v. State, 299 N.W. 
533, 140 Neb. 171—Corpus Juris 
quoted in Garfield County v. Pearl, 
295 N.W. 820, 824, 138 Neb. 810. 

N. J.—Corpus Juris quoted in State v. 
Erie R. Co., 42 A2d 759, 764, 23 N. 
J.Misc. 203. 

46 C.J. p 1032 note 83. 

Collections 

Officers charged by law with the 
collection of taxes, fees due the 
state, fines, and like things, have no 
authority to accept anything but 
money, and, if they attempt to ex¬ 
ercise power to accept something 
other than money, their efforts are 
futile if they do not produce money. 
—^Baker v. State Highway Depart¬ 
ment, 165 S.E. 197, 166 S.C. 48L 

77. N.J.^Corpus JUris quoted in 
State V. Brie R. Co., 42 A2d 759, 
764, 23 N.J.Mi8C. 203. 

46 C.J. p 1032 note 84. 

7a Pa.—^Horn v. Lehigh Valley R. 
Co., 117 A 409, 274 Pa. 42—Wilkin¬ 
son V. United Parcel Service of Pa., 
43 A2d 408, 158 PaJSuper. 22— 
Layton v. Unemployment Compen¬ 
sation Bd. of Review, 40 A2d 125, 
156 Pa.Super. 226. 

79. Cal.—^Nelson v. Dean, 168 P.2d 
16, 27 Cal.2d 878, 168 AL3. 4ii7. 
ni. —Gustafson v. Wethersfield Tp. 
High School bist 191, 49 N.B.2d 
311, .819 U1.APP. 265. 

Ind.—^Financial Aid Corporation v. 
Wallace, 23 N.B.2d 472, 216 Ind. 
114, 125 AL.R. 736—State ex rel. 
Sink \\ Circuit Court of Cass Coun¬ 
ty, 15 N.B.2d 624, 214 Ind. 323. 
Kan.—Cunningham v. Blythe, 127 P, 
2d 489, 155 Kan. 689. 

N.Y.—Copacabana, Inc. v. Portfolio, 
50 N.Y.S.2d 243, 182 Misa 976. 

Pa.—Ragusa v, City of York, Com. 

PL, 54 York Leg.R6c. 58. 

Xiarge measure of dlsoretioA 

Administrative officers may law¬ 
fully be vested with large measure 
of discretion In exercising their pow¬ 
ers.—Commonwealth ex rel. Mere¬ 
dith V. Frost, 172 S.W.2d 905, 296 
Ky. 137. 

Beasonable disoreilou 
A reasonable discretion is reposed 
in official charged with * enforcement 
of a statute, since requirements of 
statute can be stated only in general 
terms.—^Zehender & Factor v. Mur¬ 
phy, 53 N.B.2d 944, 386 UL 258—In¬ 
vestors Syndicate of America v. 
Hughes, 38 NJB3.2d 754, 878 HL 413. 
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execution of ministerial powers,*® it must be ex¬ 
ercised according to the established rules of law 
and principles of justice,*^ and not in an arbitrary 
or capricious manner,** or for personal, selfish, or 
fraudulent motives,** or for any reason or reasons 
not supported by the discretion conferred.*^ The 
power attaches only when jurisdiction has been 
acquired,** and it cannot be used to create juris¬ 
diction.** 

Judicial power. In the absence of constitution¬ 
al provision therefor, administrative officers do not 
have judicial authority or power.*^ The right of 
officers to exercise a power as sovereign as the 
judicial power cannot be successfully spelled out 
by mere inference** or conferred by judicial de¬ 
cision,** and, while officers may be authorized to 
exercise judgment and discretion, such acts do not 
constitute the exercise of judicial jpowers.** 

TerritoriaL and extraterritorial power, Ordins^ri- 
ly an officer who holds an office for a particular po¬ 


litical subdivision is powerless to perform an offi¬ 
cial act when beyond the territorial limits of the 
political subdivision.*! When the law confers on 
a person powers that he, as a natural person, does 
not possess, that power cannot accompany his per¬ 
son beyond the bounds of the sovereignty which has 
conferred the power,** and, although the legisla¬ 
ture may require certain official acts to be done be¬ 
yond the state’s limits,** such acts are done by its 
express permission and the power cannot be im- 
plied.*4 

b. Implied Powers 

An officer has by Impircatfon such powers as are 
necessary for the due and efflcient exercise of those ex¬ 
pressly granted, or such as may be fairly Implied there¬ 
from. 

In addition to powers expressly conferred on him 
by law, an officer has by implication such powers 
as are necessary for the due and efficient exercise 
of those expressly granted, or such as may be fairly 
implied therefrom.** Acts may be done within the 


SoTUd dlscrstioa 

Discretion vested in public officials 
in maldnsr contraxsts reauiring ex¬ 
penditure of public money must be 
sound discretion exercised according 
to standards fixed for protection of 
public.—Schuck V. School Dist of 
Baldwin Tp., X46 A. 24, 29$ Pa. 408. 

80. Ind.—State ex rel. -Sink v. Cir¬ 
cuit Court of Cass County, 15 N.E. 
2d 624, 214 Ind. 323. 

Ezeoutive power 

As applied to public officers, a min- 
isterlai power and an executive pow¬ 
er are one and the same in meaning. 
—^Lyons v. Becker, 111 N.E. 980, 272 
HI. 333, 33$. 

81. Pla.—State ex rel. Roberts v. 
Knox, 14 So.2d 262, 153 Fla. 165. 

Ky.—Commonwealth ex rel. Meredith 
V. Frost, 172 S.W.2d 906, 295 Ky. 
137. . i 

82. Fla.—State ex rel. Roberts v. 
Knox, 14 So.2d 262, 153 Fla. 165. 

Ky.—Commonwealth ex rel. Meredith 
V, Frost, 172 S.\V.2d 905, 296 Ky. 
187. 

Mo.—State ex rel. Schulz v. Fogerty, 
App., 195 S.W.2d .908. 

8& hla.—State ex rel. Roberts v. 

Knox, 14 SQ.2d 262, 153 Fla. 165. 
Ky.—Commonwealth ex rel. Meredith 
V. Frost, 172 S.W.2d 905, ,296 Ky. 
187, 

84. Fla.—State ex rel. Roberts v. 

Knox, 14 So.2d 262, 153 Fla. 165. 
Ky,—Commonwealth ex rel. Meredith 
y. Frost, 172 S.W.2d 905, 296 Ky. 
137. 

88to Kan.—Cunningham v. Blsrthe, 
12? P.2d 489. 155 Kan. 689. 

86. Kasu^^-Ouxiningham v. Blythe, 

. .^tiprlSL . . ‘ 


87. Md.—Dai Maso v. Board of 
Com’rs of Prince George's County, 
84 A.2d 464, 182 Md. 200. 

88. Wash.—State ex rel. McAulay y. 
Reeves, 81 P.2d 860, 196 Wash. 1. • 

89. Wash.—State ex rel. McAulay v. 
Reeves, supra. 

90- Ind.—State ex rel. Sink v. Cir¬ 
cuit Court of Cass County, 15 N.B. 
2d 624, 214 Ind. 228. 

91. Kan.—Markham v. Cornell, 18 
P.2d 158, 136 Kan. 884. 

92. La.—Corpus Jtiris quoted in 
Mobley v. Hibernia Bank & Trust 
Co., App., 140 So. 251, 252. 

46 C.J. p 1032 note 85. 

Full faith and credit olause of 
federal Constitution does not require 
state to recognize foreign officer’s 
right to exercise powers within state. 
Bx parte Dillon, 29 S.W.2d 286, 225 
Mo. App. 280. 

KeariiLg on trial 

An officer or administrative board 
of state cannot legally hold hear¬ 
ings, or conduct trials, beyond its 
borders, and jurisdiction to hold such 
a hearing or trial cannot be con¬ 
ferred by stipulation or agreement 
of the parties,—Knight v. Touinkin, 
105 P.2d 456, 61 Idaho 612. 

93. La.—Corpus guris quoted 
Mobley v. Hibernia Bsjik 2b. Trust. 
Co., App,, .140 So. 251, 262. 

Tenn.—Carter v. Carter, 191 ®‘.W.2d 
451, 28 Tenn.App. 478. 

46 C.J. p 1032 note 86. . 

94. La.—Corpus lUris quoted iu 
Mobley v. Hibernia Bank & Trust 
Co., App., 140 So. 251i 262. 

N.C.—McCullough V. Scott, 109 S.B. 
789, 182 N.C. 866.,' 
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Tenn.—Carter v. Carter, 191 S.W.2d 
461, 28 Tenn.App. 478. 

95. Ala.—Corpus .Juris 'died lu 
State ex rel. Ellis v. Griggs, 151 
So. 850, 862, 227 Ala. 681. 

Cal.—Dickey v. Raisin Proration 
Zone No. 1, ISi P.2d 505, 24 Cal.2d 
796. 

Ga.—Corpus Juris dted in State 
Revenue Commission v. National 
Biscuit Co., 176 S.B. 368, 374, 179 
Ga. 90—Corpus Juris quoted in 
Taylor v. State, 161 S.B. 793, 797, 
44 Ga.App. 387. 

Idaho.—Cornell v. Halris, 88 P.2d 
498 60 Idaho 87. 

KAn,—Corpus Juris cited in Board of 
Com’rs of Bdwards County v. Sim¬ 
mons, 151 P.2d 960, 968, 159 Kan. 
‘41—City of Wichita v. Wyman, 150 
P.2d 154, 168 Kan. 709. 

Mo.—State, on Inf. of McKIittrick v. 
Wmore, 182 S.W.2d 979. 846 Mo. 
169. 

Moni—^Board of R. R. Com'rs v. 
'Aero Mayfiower Transit Co., 172 P. 
2d 462, 119 Mont, 118, affirmed Aero 
Mayfiower Transit Co; v. Board of 

R. R. Com’rs’ 68 S.Ct 167, 332 U. 

S. 496, 92 L.Bd.- 99—Corpus Juris 

cited in State ex rel. Hoagland v. 
School Dlst No: 18 of Prairie 
County, 161 P.2d 168; 170, 116 

Mont: 294^-^tate ex rel. Dragstedt 
V. State Board of Education, 62 P. 
2d 330, 103 Mont. 336—Cqrptut 

' Juris cited in State v. State Board 
of Education of Montana, 53 P.2d 
" 1079, 1082, 102 MCnt. 166—Corpus 

juris quoted In Guillot y: State 
^ BUghwUy Commission of Montana, 
56 P.2d 1072, 1074, i02--Mont. i49— 
Corpus juris cited in State ex rel. 
Peck V. Anderson, 13 P.2d 281, 233, 
92 Mont 298. . 
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scope of oflScial authority without being prescribed 
by statute,^® or even without being specifically di¬ 
rected or requested by a superior officer.^^ It is 
sufficient that such acts are done by an officer with 
respect to matters committed by law to his con¬ 
trol or supervision, or that they have more or 
less connection with the general matters commit¬ 
ted by law to his control or supervision,or that 


they are governed by a lawful requirement of the 
department tmder whose authority the officer is 
acting.! 

On the other hand, no powers will be implied 
other than those which are necessary for the ef¬ 
fective exercise and discharge of the powers and 
duties expressly conferred and imposed,^ and im- 


N.D.—Corptis Juris guoted in Burch- 
ard V. State. 227 N.W. 564, 665, 68 
N.D. 841. 

Okl.—Oklahoma Tax Commission v. 
Portinberry Co., 207 P.2d 801—City 
of Wilburton v. King, 18 P.2d 1076, 
162 Okl. 82. 

Pa.—Commonwealth v. Picard, 146 A. 
794. 296 Pa. 120. 

Wash.—Corpus Juris cited In State 
ex rel. Taylor, 98 P.2d 986, 988, 2 
Wash.2d 675. 

W.Va.—Corpus Juris cited la Conley 
V. Talbott, 196 S.B. 22, 28, 119 W. 
Vfiu 704. 

46 C.J. P 1082 note 77« 

Acceptance of gifts 
Public official may take re^ and 
personal property by gift, bequest 
or deed if purpose is comprehended 
under duties of offlcial.-^Rowlee v* 
Durfey, 237 N.T.S. 689, 227 App.Dlv. 
■219, on reargument adhering to Judg¬ 
ment 236 N.Y.S. 430, 227 App.Dlv. 
759. 

Aid to enforcement of law 
In determining the scope of offi¬ 
cial action^ regard must be had to 
the authority conferred, which em¬ 
braces every action which_may prop¬ 
erty constitute an aid to the enforce¬ 
ment of the law. 

U.S.—Tinkoff v. CampbeU, D.Cni., 86 
P.Supp. 331.. 

D.C.—Cooper v. O’Connor, 99 P.2d 
135, 69 APP.D.C. 100. 118 A.L.R. 
1440, followed in 99 P.2d 1451, 69 
App-D.C. 108. 


Sxpenditure 

A public officer, authorized by 
statute to do certain things and sup¬ 
plied with funds by appropriation 
for general operation. af ,his office, 
is impliedly authorized to spend mon¬ 
ey for such., purpose out of such'ap¬ 
propriation.—O’NeU V, Goldenetz, 85 
P.2d 706, 63 Ariz. 61. 

Insurance- ■ ^. . 

Officers vested :with the power td 
control and manage public property 
have implied powers, to .carry in^pu^r 
ance thereon.—State ex rel, ]^ng 
County V. Murrow, 98 P.2d 804, 199 
Wash. 686. 


SequJremeut of bond 
Where officers are required to de-? 
mand and secure bonds, under given 
conditions, from public pacers for 
proper performance' of "duty, they 
may determine whether conditions 
require bpxsd to be ^furffished.—<k>m 7 


e7 0jr.^.-i24 


monwealth v. Picard, 146 A. 794, 296 
Pa. 120. 
trsual rights 

The power of an officer to serve 
carries with it the authority to exer¬ 
cise the usual rights possessed by 
one occupying such position, the du¬ 
ties of which have in the course of 
years been well and generally known 
and understood.—^Doggett v. Hooper, 
27 N.E.2d 787. 806 Mass. 129. 

96. U.S.—Springfield v. Carter, C.A. 
Ark.. 175 P.2d 914—Tinkoff v. 
Campbell, D.C.I11., 86 F.Supp, 381. 

D.C.—Cooper v. O'Connor, 107 P.2d 
207, 71 App.D.C. 6, certiorari de¬ 
nied 60 S.Ct. 263, 308 U.S. 616, 84 
LkESd. 614—Cooper v. O’Connor, 99 
F.2d 135. 69 APP.D.C. 100, 118 A. 
L.H. 1440, followed in 99 F.2d 148, 
69 APP.D.C. 108, certiorari denied 
69 S.Ct. 146, 306 U.S. 642, 83 LuEd. 
414, rehearing denied 69 S.Ct. 241, 
806 U.S. 673, S3 L.Ed. 486, rehear¬ 
ing denied 69 S.Ct 1030, 807 U.S. 
651, 83 Li.Ed. 1529, certiorari denied 

59 S.Ct 146, 305 U.S. 648, 83 L.Bd. 
414, rehearing denied 69 S.Ct. 242. 
806 U.S. 673, 83 L,.Bd. 436, rehear¬ 
ing denied 69 S.Ct 1035, 307 U.S. 
661, 83 L.Ed. 1529. 

97. U.S.—Springfield v. Carter, C.A. 
Ark., .175 F.2d 914—Tinkoff v. 
Campbell, D.C.Ill., 86 F.Supp. 831. 

D.C.—Cooper v. O’Connor, 107 F.2d 
207, 71 App.D.C. 6, certioi^ari denied 

60 S.Ct. 263, 308 U.S, 616, 84 L.Bd. 
614—Cooper v, O’Connor, 99 F.2d 
135. 69 APP.D.C. 100, 118 A.L,.R. 
1440, followed in 99 F.2d 143, 69 
APP.D.C. 108, certiorari denied 69 
S.Ct 146, 306 U.S. 42, 83 L.Bd. 414, 
rehearing denied 69 S.Ct. 241, 805 
U.S. 673, 83 L.Ed. 436, rehearing 
denied 59 S.Ct. 1030, 307 U.S. 661, 

• <83 Li.Bd. 1529, certiorari denied 69 
' S.Ct 146, 305 'U.S. 643. 83 L.Bd. 

414, rehearing denied 69 S.Ct. 242, 

.. 306 .U.S. 678, 83 L.Bd. 436, rehear¬ 
ing denied 69 S.Ct. 1036, 307 U.S. 

' .661, 83. L.£d. 1629 

9& U.S,—Springfield v. Carter, aA, 
Ark.,. 176 P.2d 914-TTlnkoff v. 

' CJampbell, D.aill., 86 P.Supp, 331. 
D.C.-: 7 Cooper v. O’Connor, 107 F.2d 
207, 71 App.D.C. 6, certiorari de- 
ni^f,60, S,Ot. 263, 308 U.S. 615, 84 
LiBd! 614—Cooper v. O’Connor, 99 
P.2d 136, 69 APP.D.C. 100, 118 A.D. 
K. 1440, followed in 99 F.2d 143, 69 
APP.D.C. 108, certiorari denied 69 
S.Ot. 146, 806 U.S. 42, 83 L.Ed, 414, | 
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rehearing denied 59 S.Ct. 241, 306 
U.S. 673, 83 LEd. 436, rehearing 
denied 59 S.Ct. 1030, 307 U.S. 651, 
83 L.Bd. 1529, certiorari denied 69 
S.Ct 146, 306 U.S. 648, 83 L.Ed. 
414, rehearing denied 69 S.Ct. 242» 
^05 U.S. 673, 88 L.Bd. 486. rehear¬ 
ing denied 69 S.Ct. 1036, 807 U.S. 
661, 83 L.Ed. 1629. 

99. U.S.—Springfield v. Carter. CJL 
Ark.. 175 F.2d 914—Tinkoff v. 
Campbell, D.C.I11.. 86 P.Supp. 331. 
D.C.—Cooper v. O’Connor, 107 P.2d 
207, 71 App.D.C. 6, certiorari de¬ 
nied 60 S.Ct. 263, 308 U.S. 616, 84 
L.Ed. 614—Cooper v. O’Connor, 99 
P.2d 135, 69 AppJ>.C. 100, 118 A.L. 
H. 1440, followed in 99 F.2d 148, 69 
App.D.C. 108, certiorari denied 59 
S.Ct. 146, 806 U.S. 42, 83 L.Bd. 414, 
rehearing denied 69 S.Ct 241, 305 
U.S. 673, 83 L.Ed. ■ 436, rehearing 
denied 69 J>.Ct 1030, 807 U.S. 661, 
S3 L.Ed. 1529, certiorari denied 69 
S.Ct 146, 306 U.S. 643, 88 L.Ed. 
414, rehearing denied 59 S,Ct. 242, 
306 U.S. 673, 83 L.Ed. 436, rehear¬ 
ing denied 69 S.Ct. 1085, 807 U.S. 
661, 83 L.Ed. 1529. 

1. U.S.—Springfield v. Carter, CA. 
Ark., 175 P.2d 914—Tinkoff v. 
Campbell, D.C.I11., 86 F.Supp. 331. 

D.C.—Cooper v. O’Connor, 107 !P.2d 
1^07, 71 App.D.C. 6, certiorari de¬ 
nied 60 S.Ct 263, 308 U.S. 616, 84 
L.Ed. 614—Cooper v. O’Connor, 99 
F.2d 136, 69 App-D.C. 100, 118 A.L. 
R. 1440, followed in 99 P.2d 143, 69 
App.D.C. 108, certiorari denied 69 
act 146, 305 U.S. 42, 83 L.Ed. 414, 
rehearing denied 69 S.Ct 241, 306 

U. S. 673, 83 L.Ed. 436, rehearing 
deified 69 S.Ct 1030, 807 U.S. 661^ 
83 L.Ed. 1529, certiorari denied 69 
act 146, 306 U.S. 643, 83 L.Bd. 
414, rehearing denied 69 S.Ct 242, 
805 U.S. 673, 83 L.Bd. 436, rehear¬ 
ing denied 59 S.Ct 1086, 307 U.S. 
651, 83 L.Bd. 1629. 

2. Ala.—Corpus Juris cited in State 
ex rel. Ellis v..-Griggs, 151 So. 
850, 862, 227 A^a. 681. 

Idaho.—Cornell y., Harris, F,2d 
498, 60 Idaho 8L 

Kan.—City of Wichita v. Wyman, 
150 P.2d -164, 168 Kan, 709-rState 

V. Younkin, 196 P. 620, 108 Kan. 
634. 

Mont—State ex rel. DTagstedt v. 
State Board of Education,, 62“ P.2d 
330, ’ 103 Mont 836—Cbrpns' 
quoted in Guillot v. State Hfgh^a^: 
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plied authority to repeal, extend, or modify a law 
may not be inferred from the grant of authority 
to enforce it.^ In the absence of a plain command, 
the power of an administrative officer will not be 
deemed to extend to the denial of a right created 
by statute, and to which the claimant is entitled on 
facts found or admitted by such officer.** Where 
the mode of performance of ministerial duties is 
prescribed, no further power is implied.^ 

p. Contracts 

A public offlcep can make only euch contracts or 
agreements as are expressly or Impliedly authorized. In 
the absence of an express Ilmiltailon, the power of an 
officer to make a contract extending beyond his term 
depends on the facts and circumstances. 

A public officer can make only such contracts or 
agreements or are expressly or impliedly author¬ 
ized,® and persons contracting with him must take 
notice of the extent of his authority.*^ 

Contracts beyond term. It has been stated that 
ordinarily the power to make a contract is lim¬ 
ited in time to the term of the officer who makes 
it,® and the mere fact that a public official, for a 
known and limited term, has power to make a con¬ 
tract, does not authorize him to make one for an 
Indefinite or long-extended term.® Where, however, 
the extent of the officer’s power is not expressly 
limited, the facts and circumstances of eacffi case 


must be considered in determining whether he may 
make a contract extending beyond his term,!® ^nd 
necessity, or its equivalent of great advantage to 
the principal, may furnish a reason for enlarge¬ 
ment beyond the term.!! Hence the rule has been 
stated that where the contract in question is a 
unitary one for the doing of a particular and speci¬ 
fied act, but its performance may extend beyond the 
term of the officers making it, if it appears that 
the contract was made in good faith and in the 
public interest, it is not void because it will not 
be completed during the term of those officers.!® 
On the other hand, if the contract is for the per¬ 
formance of personal or professional services for 
the employing officers, their successors must be 
allowed to choose for themselves those persons, on 
whose honesty, skill, and ability they must rely,!® 
so that such a contract, extending beyond the term 
of the officers making it, is ultra vires.!^ 

d. Buies and Begulations 

An officer may be authorized to make reasonable 
rules and regulations. 

Under some statutes an officer has express au¬ 
thority to mskt rules and regulations,!® and usually 
he has implied authority to adopt such reasonable 
rules and regulations as are necessary to the due 
and efficient exercise of the powers expressly 
granted.!® in order to be valid, a rule or regula- 


iCommisslon of Montana, P.2d 
1072, 1074, 102 Mont. 149. 

—Corpus Juris g,iiot9d in Burch- 
ard V. State, 227 N.W. 564, 565, 68 
N.D. 841. 

p. U.S.—S. V, Johnsoxi, D,C.Del., 
68 F.Supp. 167— JJ. S. V. 11,160 
Pounds of Butter, C.C.A.Minn., 196 
F. 667. 

Bel.—State v. Hetowskl, 176 A. 826, 
6 W.W.Harr. 380. 

A. XJ.S.—^Dismuke v. U. S., Ga., 66 
act. 400, 297 U.S. 167, 80 L..Ed. 
661, relxearin^r denied 77 F.2d 1017, 
rehearlnsr denied 66 S.Ot. 694, 297 
U.S. 728, 80 L.Ed. 1011. 

A. Idaho.—Cornell v. Harris, 88 P. 
2d 498. 60 Idaho 87. 

N.D.—Oorpus Juris gnoted in Burch- 
ard V. State, 227 N.W. 664, 666, 68 
N.D. 841. 

Wyo.—Corpus Juris dted in Mac- 
Doujall V. Board of Land Com’rs 
of WyominiT, 49 P.2d 663, 669, 43 
Wyo, 493. 

46 C.J. p 1032 note 79. 

Mode of performance of duties gen¬ 
erally see infra § 114. 

^ N.J.—Statp y. Erie R. Co., 42 A. 
2d 759, 23 N.J.Mi8C. 203. 

^ex.—Fort Worth Cavalry Cluh v. 
Sheppar^ ®®0» !2S Tez. 

.889, ■ ' 


Contract to perform duties 

(1) Public officer has no Implied 
power to contract with and employ 
another to perform duties imposed 
on him by law. 

N.D.—^Burchard v. State, 227 N.W. 
664, 68 N.D. 841. 

Wyo.—MacDougall v. Board of Land 
Com’rs of Wyomlngf, 49 P.2d 668, 
48 wyo. 493. 

(2) No officer or agent may be em¬ 
ployed to perform duties imposed by 
law on some other officer or a^ent.— 
Asher v, Boatright, 171 S.W.2d 27, 
294 Ey. 120. . 

7> Miss.—Toler v. Love, 164 So. 711, 
170 Misa 252. 

N.Y.—58-04 Ninety-Seventh Place 
Corporation v. City of New York, 
282 N.Y.S. 619, 166 Misc. 706. 

Okl.—^Dillard v. Sapplngton, 1 P.2d 
748, 161 OkL 47. 

8 . Kan.—Corpus Juris guoted In 
Sisk V. Board of Managers of Kan¬ 
sas State Soldiers' Home, 6 P.2d 
799, 801, 134 Kan. 394. 

Pa.—Moore v. Luzerne County, 105 
A. 94, 262 Pa. 216. 

9. Pa.—^Myers v. Luzerne County, 
106 A. 96, 262 Pa. 228—Moore v. 
Luzerne County, 105 A. 94, 262 Pa. 
216, 


10. Kan.—<iorpns Juris died in 
Board of Com'rs of Edwards Coun¬ 
ty, 161 P.2d 960, 969, 169 Kan. 41— 
Corpus Juris gnoted In Fisk v. 
Board of Managers of Kansas 
State Soldiers' Home, 6 P.2d 799, 
801, 134 K^. 394. 

Pa.—^Moore v. Luzerne County, 105 
A. 94, 262 Pa. 216. 

IL Pa.—^Moore v. Luzerne County, 
suprcL 

46 CJT. p 1038 note $2. 

Burden of proof 

He who asserts the existence of the 
necessity or great benefit has the 
burden of proving it.—^Moore v. Lu¬ 
zerne County, supra. 

Ifl. Ariz.—^Pima County v. Grosset- 
ta, 97 F.2d 638, 64 Ariz. 630. 

13. Ariz.-Plnaa County v. Grosset- 
ta, supra. 

14. Ariz.—Pima County v. Grosset- 
ta, supra, 

15. U.S.—Edison Storage Battery 
Co. V. U. S., 67 CLCL 643. 

Ariz.—^Duncan v. A. R. KruU Co., 
114 P.2d 888, 67 Ariz. 472. 

Cal.—^Leftrldge v. City of Sacramen¬ 
to. 139 P.2d 112, 59 CalJLpp.2d 616. 

16. Cal.—California Brlve-In Bes- 
. taurant Ass'n . v. dark, 140 P.2d 

657, 22 Cal.2d 287, 147 AJ 4 .R. 1028. 
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tion must be reasonable,accordance witb,!^ 
subordinate to,i^ and not in conflict with,20 statu¬ 
tory provisions. The validity of a regulation may 
also depend on the performance of certain prelim¬ 
inary conditions.2l 

§ 103. Exercise of Powers by Officers Gen¬ 
erally 

a. In general 

b. Proceedings 

c. Amendment or correction of acts 
a. In Gtoieral 

The powers conferred on a public officer can be ex- 


§ 103 

ercised only in the manner, and under the circum¬ 
stances, prescribed by law. 

Powers conferred on a public ofiicer can be ex¬ 
ercised only in the manner,22 and under the cir¬ 
cumstances,23 prescribed by law, and any attempted 
exercise thereof in any other manner or under dif¬ 
ferent circumstances is a nullity.24 A general 
grant of power, however, unaccompanied by defi¬ 
nite directions as to how the power is to be exer¬ 
cised, implies the right to employ means and meth¬ 
ods necessary to comply with statutory require- 
ments.25 The authority and powers of officers are 
determined by the law considered as a whole, and 
they need not specify the provisions of law under 
which they proceed,23 and the mistaken conception 
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17 . TJ.S.—^Edison Stora^re Battery 
Co. V. TJ. e., 67 CtCI. 643. 

Cal.—^Leftridge v. City of Sacramen¬ 
to, 139 P.2d 112, 59 Cal.App.2d 616. 

18 . U.S.—^U. S. V. Forbes, D.C.Mont., 
36 F.Supp. 131, affirmed C.CJL, 
Forbes v. U. S., 125 F.2d 404, af¬ 
firmed Hartford Accident & In¬ 
demnity Co. V. U. S., 127 F.2d 862 
—^U. S. V. Acbabal, D.C.Nev., 84 F. 
Supp. 1, reversed on other grounds, 
C.CJA, 122 tP.2d 791. 

Ind.—Wallace v. Dohner, 166 N.E. 

552, 89 Ind.App. 416. 

Tenn.—^McQueen v. MOCanless, 187 S. 
W.2d 630, 182 Tenn, 458. 
Segolatioiui exceeding statutory 
authoxity are void,—Osborne v. U. 
B., aC.A.Ariz., 146 F.2d 892. 
ConslderatloiL of validity 
RtUes and regulations will be up¬ 
held if they do not violate the spirit 
and purpose of the statute involved. 
^Edison Storage Battery Co. v. XT. 
e., 67 CtCl. 643. 

19 . U.S.—XT. S. V. Forbes, D.C.Mont, 
36 F.Supp. 131, affirmed, C.C,A., 
Forbes v. XT. S., 126 F.2d 404, af¬ 
firmed Hartford Accident & In¬ 
demnity Co. V. XT. S., 127 F.2d 862 
—XT. S. V. AchabaJ, D.C.Nev., 84 F, 
Supp. 1, reversed on other grounds, 
C.C.A., 122 F.2d 791. 

Ariz.—Duncan v. A. R. KruU Co., 114 
P.2d 888, 67 Ariz. 472. 

20 . XT.S.—XT. S. V. Forbes, D.C.M:ont, 
36 F.Supp. 181, aflarmed, C.CJA, 
Forbes v. XT. S., 125 F.2d 404, af¬ 
firmed Hartford Accident & In¬ 
demnity Co. V. XT. 6., 127 F.2d 862— 
XJ. S, V. Achabal, D.C.Nev., 34 F. 
Supp. 1, reversed on other grounds, 
C.C.A., 122 F.2d 791. 

CaJ.—^La Societe Francaise De Bien- 
faisance Mutuelle v. iCalifomia 
Employment Commission, 138 P.2d 
47, 66 Cal.App.2d 634, certiorari 
denied 64 S.Ct. 85, 820 XT.S. 736, 
88 L..S!d. 436. 

21. Findings 

Where, for practical purposes, 
congress specifies the basic fact on 


which prices are to be fixed and 
must rely on an administrator to as¬ 
certain the existence of that basic 
fact, the administrator must record 
the subsidiary facts and make ex¬ 
press findings in order for his regu¬ 
lation to be valid.—^Payne v. Griffin, 
D.GGa., 61 F.Supp. 688. 

22. XT.S.—^IT. S. V. Jones, CA.Or., 
176 F.2d 278. 

Fla.—^Whlte v. Crandon, 166 So. 803, 
116 Fla. 162. 

Ind.—^Efemilton v. City of Indianapo¬ 
lis, 64 N.E.2d 303, 116 Ind.App. 
842—^Hall V. State ex rel. Freeman, 
52 N.EI.2<1 370, 114 Ind.App. 828. 
Neb,—Corpus Juris quoted in Gar¬ 
field County V. Pearl, 296 N.W. 

. 820, 824, 138 Neb. 810. 

Okl,—Bhaw v. Grumbine, 278 P. 311, 
137 Okl. 96. 

Wash.—Corpus Juris quoted in In 
re Jullin, 158 P.2d 319, 326, 23 
Wash.2d 1, opinion supplemented 
160 P.2d 1028, 23 Wash.2d 1—Cor¬ 
pus Juris quoted in In re Elvigen’s 
Estate, 71 P.2d 672, 676, 191 Wash. 
614. 

46 C.J. p 1088 note 94. i 

Contract 

Power of an officer to enter into 
a valid contract must he exercised 
in manner and form as directed by 
the legislature.—^^tna Ins. Co. v. 
O’Malley, 124 S.W.2d 1164, 843 Mo. 
1232. 

Measure of power 
The mode prescribed for exercise 
of power by public officer is the 
measure of the power.—^Kennedy v. 
Ross, 170 P.2d 904, 28 Cal.2d 669. 
Power to contract debts and issue 
evidences thereof 

Public officers cannot rightfully 
disp^ise with any essential statutory 
form of proceedings respecting pow¬ 
er to contract debts and issue evi¬ 
dences thereof.—First Nat. Bank v. 
Filer,. 145 So. 204, 107 Fla. 526, 87 
A.L.K, 267. 

23,. Fla.—White v. Crandon, 156 So. 

. 863, 116 Fla. 162—First Nat Bank 
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V. Filer, 146 So. 204, 107 Fla. 626, 
87 A.D.R. 267. 

Neb.--Corpus Juris quoted in Gar¬ 
field County V. Pearl, 295 N.W. 820, 
824, 138 Neb. 810. 

Wash.—Corpus Juris quoted in In re 
Jullin, 158 P.2d 319, 326, 23 Wash. 
2d 1, opinion supplemented 160 P. 
2d 1023, 23 Wash.2d 1—Corpus Ju¬ 
ris quoted in In re Elvigen’s Es¬ 
tate. 71 P.2d 672, 676, 191 Wash, 
614. 

46 C.J. p 1033 note 94. 

24. Ala.—Corpus Juris dted in 
Board of Education of Marshall 
County V. Baugh, 199 So. 822, 826, 
240 Ala. 391. 

Ky.—Clark County Const Co. v. 
State Highway Commission, 58 S. 

W. 2d 388, 248 Ky. 158. 

Neb.—Corpus Juris quoted in Gar¬ 
field County V. Pearl, 296 N.W. 820, 
824, 133 Neb. 810. 

Wash.—Corpus Juris quoted in In re 
Jullin, 168 P.2d 319, 326, 23 Wash. 
2d 1, opinion supplemented 160 P. 
2d 1023, 28 Wash.2d 1—Corpus 
Juris quoted in In re Elvigen’s 
Estate, 71 P.2d 672, 676, 191 Wash. 
614. 

46 C.J. P 1033 note 94. 

Purely ministerial act is void un¬ 
less officer performing the act con¬ 
forms strictly to provisions of stat¬ 
ute.—^Da Arauje v. Rodriques, 123 P. 
2d 154, 50 Cal.App.2d 425. 

Bzistence of power 
Fact that exercise of power In 
particular way or under particular 
circumstances would be wrong does 
not establish, or even have the 
tendency to show, that power does 
not exist.—Cahill v. Mayflower Bus 
Lines, D.C.N.Y., 7 F.Supp. 869, af¬ 
firmed, C.C.A., 77 F.2d 838, certiorari 
denied 66 S.Ct. 156, 296 U.S. 629, 80 
LuEd. 449. 

25» Wash,—State ex rel. Taylor v. 
Superior Court for Bang County, 98 
P.2d 985, 2 Wash.2d 576. 

26. Ala.—State v. Macon County Ct. 
of Comrs., 67 So. 394, 190. AUw 631. 



§ 103 

on the part of an officer as to the statute under 
which he has acted will not affect the validity of 
his actions provided he actually had legal author- 
ity.27 

Public officers must act, not only within the field 
of their statutory powers,^^ but in a reasonable and 
orderly manner^!^ and in harmony with the general 
scheme and intent of governmental operation.^o 
The grant of power to a public officer carries with 
it a mandate that such power shall be exercised for 
the public good,^^ and the neglect and laches of an 
officer generally cannot affect public rights,^^ 

Official capacity. The capacity in which a per¬ 
son acts, because he is an officer, lawfully appointed 
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and qualified, or because he lawfully performs du¬ 
ties that are of an official character.^* 

b. Proceedings 

The usual rules of Judicial procedure ordinarily do not 
apply where an officer is authorized to conduct a hearing 
or an investigation. . . 

Where an officer is authorized to conduct a hear¬ 
ing or investigation,^^ the ordinary rules of judi¬ 
cial procedure usually do not apply.^^ According¬ 
ly, in the absence of a constitutional or statutory 
requirement, an administrative officer may act with¬ 
out notice or hearing.^s The strict rules of evidence 
required for courts need not be followed,^^ but this 
does not mean that any and all proffers of evidence 
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27. N.M.—Klutts V. Jones, 148 P. 
494, 20 N.M. 230. 

46 C.J. p 1033 note 96. 

28. Tex.—Crosthwait v. State, 138 
S.W.2d 1060, 136 Tex. 119. 

V7is.—State v. Whitman, 220 N.W. 
929, 196 Wis. 472. 

OontrolUair legal provlsloiLS and 
principles 

Administrative officers' statutory 
authority must be exerted according 
to controlling legal provisions and 
principles.—^Atlantic Coast Line R. 
Co. V. State, 148 So. 255, 106 Fla. 278. 

OffidiU actions must he within the 
oonstitation and the laws and the 
facts must be such as to uphold and 
Justify the exercise of the official 
authority which In a given case is 
exerted.—State v. McPhail, 180 So. 
887, 182 Miss. 360. 

Szaggerated interpretation 
An officer may not disregard the 
bounds of his authority in following 
his own . exaggerated interpretation 
of the nature of law enforcement.— 
Hadler v. Bhyner,, 12 N.W.2d 693, 244 
Wis. 448. 

29. Fla.—Atlantic Coast Line H. Co. 
V. State, 143 So. 265, 106 Flcu 278. 

Ky.—Commonwealth ex rel. Meredith 
V. Frost, 172 'S.W.2d 906, 295 Ky. 
137. 

Wis.—State v. Whitman, 220 N.W. 
929, 196 Wis. 472. 

30. N.T.—J. B. Lyon Co. v. Morris, 
268 N.T.S. 7, 144 Misc. 9, reversed 
on other grounds 261 N.T.S. 286, 
237 ApPrBiv. 304, appeal dismissed 
186 N.B. 711, 281 N.T. 497. 

Bight to arcvedrae a praoMoa 

The heads of a department have 
the right to reverse a practice, even 
long continued, when clearly con¬ 
vinced that it is founded on an in¬ 
correct interpretation of the law, 
and, except In respect of a subject 
matter finally closed and settled un¬ 
der tbs former practice, the decision 
on which that practice is founded 
contains no element of res Judicata. 
—'j^nnsylvaaia Water & Power Co. 
V. Federal^ Power Commission, 123 


F.2d 166, 74 APP.D.C. 361, certloraH 
denied 62 S.Ct 640. 315 U.S. 806, 86 
L.Ed. 1206. 

SuppressioxL of facts 
Public officials cannot invoke any 
provision of constitution to enable 
them to suppress facts connected 
with public business under their con¬ 
trol.—^Rushing v. Tennessee Crime 
Commission, 117 S.W.2d 4, 173 '^enn. 
308. 

31- Del.—State ex rel. Green ' V. 

Glenn, 4 A.2d 366, 9 W.W.Harr. 684. 
Ihd.—^Hall V. State ex rel. Freeman, 
62 N.E.2d 370, 114 IndJlpp. 328. 

32. tr.S .—BjaXe County, Tex., v. 
American Indemnity Co., C.C.A, 
Tex., 63 F.2d 276, rehearing denied 
Hale County v. American Indem¬ 
nity Co., 65 F.2d 1017, certiorari 
denied American Indemnity Co. v. 
Hale County, Tex., 64 S.Ct. 207, 290 
U.S. 697, 78 L.Ed. 599. 

aotioiL or lack of action 
Laches may not be relied on to de¬ 
prive public of protection of a stat¬ 
ute because of mistaken action or 
lack of action on part of public of¬ 
ficials.—^McComb V. Homeworkers' 
Handicraft Cooperative, C.A.N.C., 176 
F.2d 633. 

I 83. U.S,—S. v. Van Leuven, D.C. 
Iowa, 62 P, 52. 

46 C.J. p 1085 note 27. 

34. N.T.—New York State Guernsey 
Breeders Co-op. v. Noyes, 30 N.E. 
2d 471, 284 N.Y. 197, followed in 32 
N.E.2d 823, 286 N.Y. 623. 

Nature of proceeding 
In determining whether proceeding 
by officers other than Judges is Judi-- 
cial in character, guestion hingea,'^ 
not on whether parties at interest 
were in fant given opportunity toibe 
heard since an officer cannot dothe 
himself with unauthorized Judicial 
powers by mere voluntary compli¬ 
ance with forms of Judicial proce¬ 
dure, but whether parties at interest 
had legal right to demand a trial in 
accordance with judicial procedure.— 
South View Cemetery Ass’n v. Hail¬ 
ey, 34 S:B.2d 863, 199 Ga. 478. 
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Manner of oondnotiiig Investigation 
Where legislature confers on an 
administrative officer authority to 
act in a Judicial capacity and, after 
investigation, to determine questions 
wWch may properly be submitted to 
adininistrative rather than Judicial 
officers, and does not at same time 
direct manner in which Investigation 
of such question shall be conducted, 
form of Investigation depends on na¬ 
ture of question to be determined 
and kind of data on which such a 
determination can be based reason¬ 
ably and fairly.—^Heaney v. McGold- 
rick, 36 N.B.2d 641, 286 N.Y. 38— 
Savoy Associates v. Valentine, 41 
N.Y.S.2d 8, 266 App.r)iv. 63. 

35. U.S.—^The Golden Sun, D.C.Cal., 
80 F.Supp. 3,64. 

More or less snaamary . 

Where power to determine issues 
in a department is given to commis¬ 
sioner, such, power is more or less 
summary and not restricted by . tech- 
niccU rules or procedure*—^Harden- 
brook V. Coinbs, 290 N.Y3. 290, 160 
Misa 646. 

Usual incidenoes attending on a 
Jndioial or gnasi-Jndioial hearing 
need not be. present when an admin¬ 
istrative functionary has the duty 
to determine a fact; it is enough 
that the functionary has before him 
facts on which to act.—^The Golden 
Sun, D.C.Cal.. 30 F.Supp. 364. 

36. Cal.—^Ex parte McDonough, 80 
P.2d 486, 27 Cal.App.2d 166. 

37. _ U.S.r— Autoipoblle Sales Co. v. 
Bowles, D.C.Ohio, 68 F.Supp. 469— 
The Golden Sun, D.G.Cal., 30 F. 
Supp. 354. 

K a n .—State ex rel. Tice v. Brooks, 
163 P.2d 414, 160 Kazi. 526. 
Bvidenoe incompetent In judicial 
trial 

,Ah administrative officer may 
properly consider evidence which 
would be incompetent in a judicicd 
trial, and which a court in a preview 
hearing , would disregard.—^Perkins 
V. Endlcott Johnson Corporation, C. 
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must be accepted,38 and an officer conducting a 
hearing must conform to some fair standard of 
proof.33 The denial of the right of cross-examina- 
tion^o and the basing of an inference on inference^^ 
are not authorized even in the conduct of a hearing 
h)' an administrative officer. It has been held that 
where an officer conducting a trial of charges has 
personal knowledge of matters involved in such 
charges, it is not essential that other witnesses 
be called to establish the facts known to the trial 
officer.^3 While the mandate for a public hearing 
and notice imports the obligation to consider what¬ 
ever testimony is given,^3 it has been held that ex¬ 
ecutive officers, being entitled to rely on the assist¬ 
ance of others, may adopt conclusions based on evi¬ 
dence heard by others, even though they are under 
a duty to hear in the first instance, and are under 
no duty personally to examine the record on re- 
view.^^ 

Orders, An officer may be authorized to issue 
appropriate orders,^5 which must be supported by 
evidence.^® 

c. Amendment or Correction of Acts 

As a general rule, when the Judgment or discretion 
of an executive officer has been completely exercised, It 
is beyond his review or recall. 


As a general rule, when the judgment or discre¬ 
tion of an executive officer has been completely ex¬ 
ercised in the performance of a specific duty, the 
act performed is beyond his review or recall,al¬ 
though the statute conferring authority expressly 
makes his determination discretionary.^® So the 
final decisions of public officers ordinarily are bind¬ 
ing on their successors.^® However, officers may 
modify or change the usage or practice or methods 
previously adopted when such modification or 
change is given a prospective, and not a retroac¬ 
tive, operation.80 

In the absence of statutory authority, an officer 
in performing a statutory duty which does not in¬ 
volve the exercise of discretion is without the pow¬ 
er of amendment.®^ 

§ 104. -Delegation of Powers 

In the absence of statutory authority a public offi¬ 
cer cannot delegate his powers. 

In the absence of statutory authority a public of¬ 
ficer cannot delegate his powers,8® even with the 
approval of a court,8® An officer, to whom a pow¬ 
er of discretion is intrusted, cannot delegate the 
exercise thereof^^ except as prescribed by stat- 


CA.N.T., 128 F.2d 208, affirmed 63 the future is indicated because of | 
S Ct 339 311 V S 601, 87 L.Bd. 424. their similarity and relation to un- i 

38. U.S.-AutomobUe Sales Co. v. acts 

».C.Ohi.. <. F.8». .... 

39 . TJ.S-AutomobUe Sales Co. v. ^ proce«w. 

Bowles, supra. Kecitals In orders of administra- 

40. U.S.—Automobile Sales Co. v. officials as to their procedure in 


Bowles, supra. 


conductiniT guasl-judicial proceed- 


41, U.S.—Automobile Sales Co. • v. in^s are not conclusive in action to 


Bowles, supra. 


vacate order on ground that officials 


42. N.T.—Kern v. La Guardia, 86 N. acted in excess of their powers, and 
YS2d 846, 264 App.Div. 627, af- in such actions court will receive, 
fimed 46 N.B.2d 844, 289 N.T. 376. proof and render decision on such 
TSTV Vnrir qtate Guern- issue.—State ex rel. Madison Air -1 

^ J t I port Co. V. Wrabetz. 286 NT.W. 604, 

sey Breeders Co-op. v. Noyes. 30 

N.B.2d 471, 284 N.T. 197, followed i r. n 

in 82 N.B.2d 823, 286 N.T. 623.. 46. U.S.—Bowles v. Dashiel, D.C. 

, . Or., 72 P,Supp, 219. 

44. U.S.—U. S. V. Standard Oil —Ooipiu Jtuds Q.tioted in 

of California p.C.Cal., 20 F.Supp. Walker ex rel. Wag- 

. ster V. Consolidated School Dist 

•45. Wis.—State ex rel. Madison No. 4C, Dunklin County, App., 213 

Airport Co. v. Wrabetz, 28f5 N.W*. S.W.2d 271, 274, affirmed 217 S.W. 

604, 231 Wis. 144. 2d 600, 368 Mo. 833. 

T5ni»siii« penalties N.T.—Scheldecker v. Department of 

A valid order by an administrative State, 273 N.T.S. 787, 242 -A.PP.I>iv. 

officer, even to the extent of impos- H®. amended on other grounds 276 

Ing prescribed valid statutory pen- N.T.S. 630, 242 


01 cauiorma, Walker ex rel. Wag- 

. ster V. Consolidated School Dist 

•45. Wis.—State ex rel. Madison No. 4C, Dunklin County, App., 213 

Airport Co. v. Wrabetz, 28f5 N.W*. S.W.2d 271, 274, affirmed 217 S.W. 

604, 231 Wis. 144. 2d 600, 368 Mo. 833. 

T5ni»siii« penalties N.T.—Scheldecker v. Department of 

A valid order by an administrative State, 273 N.T.S. 787, 242 -A.PP.I>iv. 

officer, even to the extent of impos- H®. amended on other grounds 276 

Ing prescribed valid statutory pen- N.T.S. 630, 242 

alties, is legal and binding.—Veix v. Peal of Sember. 73 N.T.S.2d 156, 

Seneca Building & Loan Ass»n of 193 Mlsc 673. 

Newaric, 19 A.2d 219, 126 N.J.Law 46 CJ. P 1038 note 2. 

314,183 A.L.R. I486: Determinations whibh are hot final 

The lireadth of an administrative The text rule is inapplicable to de- 
•order, like injunction of a court' terinli^tlons which are 
must depend on particular circum- Siegel v. Mang^ W 
stances, purpose being to prevent 268 App^Div. 448, affirmed 27 N.B.2d 
-’Violations, ths threat of which In '280, 283 N.T. 657. 

3X3 


48. Ind.—Cress v. State, 162 N.B. 
822, 198 Ind. 323. 

43. U.S.—Cotton v. U. S., 29 CtCl. 
207. . 

46 C.L p 1083 note 4. 

The right of an inonmbent to re¬ 
view his predecessor’s decision ex¬ 
tends only to mistakes arising from 
errors of calculation and to rejected 
claims concerning which material 
evidence has been discovered,—^Haas 
V. U. S.. 67 CtCl. 437—Cotton v. U. 
S.. 29 CtCl. 207. 

50. U.S.—^Kansas City, etc., R. Co, 
V. U. S., 63 CtCl. 268. 

61. Or.—Hall V. O’Connell, 94 P. 
664, 61 Or. 226. 

52. U.S.—^Hentschel v. Fidelity & 
Deposit Co. of Maryland, C.C.A. 
Mo., 87 F.2d 833. 

53. U.S.—Hentschel v. Fidelity & 
Deposit Co. of Maryland, supra 

64. Ala.—Corpns Jails cited in 
Board of Bducation of Marshall 
County V. Baugh, 193 So. 822, 826, 
240 Ala. 391. 

Conn.—Corpus juris cited in Town 
of Windsor v. Bedortha, 34 A.2d 
474, .476, Conn. 551. 

OM.—Neill Y.- State, Cr., 207 P.2d 
844—Perry v. State, 181 P.2d 280, 
84 Okl.Cr. 211—McGarrah v. Btate, 
133 P. 260, 10 03d.Cr. 21. 

W.Va.—Corpns Juris cited in State 
V. Stuart 164 S.B. 409, 112 W.Va. 
312. 

Wia—School Dist No. 8 of Town of 
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tite.55 He may, however, delegate the performance 
of a ministerial act,^® as where, after the exercise 
of discretion, he delegates to another the perform¬ 
ance of a ministerial act to evidence the result of 
his own act of discretioa®^ 

§ 105. -Review or Control by Courts 

a. In general 

b. Scope of review 


a. In General 

The acts or decisions of public officers nriay, at least 
to a limited extent, be subject to review by the courts. 

The acts or decisions of public officers may, at 
least to a limited extent, be subject to review by 
the courts,particularly acts of a quasi-judicial 
nature.59 The acts of an officer may be reviewed to 
determine whether he has observed and followed 
the standard or rule of conduct prescribed by stat- 
ute.®*> The courts will interfere where an officer 
acts without or beyond his powers and authority,®^ 


Adams T. Callahan, 297 N.W. 407, 
287 Wis. 560. 

Wyo.—Corpus Juris oitsd in Mac- 
Dousrall V. Board of Land Com’rs 
of Wyoming. 49 P.2d 663, 666, 48 
Wyo. 493. 

46 C.X P 1033 note 97. 

55. Okl.—Neill v. State, Cr., 207 P. 
2d 344—^Perry v. State, 181 P.2d 
280, 84 01d.Cr. 211—^MicGarrah v. 
State, 133 P. 260, 10 Okl.Cr. 21. 

56. CaL—^Elnlckerboeker v. Redlands 
Hisrh School Dist, 122 P.2d 289, 49 
CalA.pp.2d 722—Steele v. Board of 
Trustees of Pittsburj Public 
Schools, 9 P.2d 217, 121 CalApp. 
419. 

Tex.—Sunshine Bus Lines v. Rail¬ 
road Commission, ClvApp., 149 S. 
W.2d 228. 

Appointment of ajents 
In exercise of powers conferred on 
them, public officers may appoint 
agents to discharge ministerial du¬ 
ties.—City of Los Angeles v. In¬ 
dustrial Accident Commission of 
State of Califorziia, 47 P.2d 1096, 
1099, 8 Cal.App.2d 580. 

57. Mo.—State v. Reher, 126 SW. 

397, 226 Mo. 229. | 

Wls.-^chool Dist. No. 3 of Town of 
Adams v. Callahan, 297 N.W. 407, 
237 Wis. 560. 

68. U.S.—Cain v. Bowles, D.C.Or., 
4 P.R.D. 504. 

Colo.—City and County of Denver v. 

Lewln, 105 P.2d 864, 106 Colo. 831. 
Minn .—State v. Christianson, 229 N. 

W. 313,179 Minn. 327. 

W.Va,—State v. Huber, 40 S.H.2d 11, 
168 AL.R. 808, 129 W.Va. 247. 

As affected by constitutional provi¬ 
sions see Constitutional Law S 
166. 

Constmotton of a law 

(1) Where an administrative deci¬ 
sion is arrived at on a construction 
of a law, and where there is no dis¬ 
pute regarding the facts, that deter¬ 
mination is open to review by the 
courts.—Bang v, TJ, S., D.CMinn., 81 
P.Supp. 635, affirmed, CCA., IT. S. 
V. Bang. 117 P.2d 616. 

X2> As long as the interpretation 
placed by an administrative officer 
on the law is a reasonable one, and 
offleer^s conduct is within the scope 
of his authority^ and is not capri¬ 


cious or arbitrary, the officer's mo¬ 
tive is immaterial and cannot de¬ 
prive officer’s acts of official char¬ 
acter or subject officer to judicial 
interference.—Hammond v. Hull, 181 
P.2d 23, 76 U.S.APP.D.C. 301, certio¬ 
rari denied 63 S.Ct 830, 818 U.S. 777. 
87 L.Bd. 1145. 

Enforcement of mibpcana 

In court proceeding for enforce¬ 
ment of administrative subpoena, it 
is Improper for court to undertake to 
find the facts before a full adminis¬ 
trative hearing has culminated in 
Ihial administrative finding.—Perk¬ 
ins V. Hndlcott Johnson Corporation, 
C.CAJN'.T., 128 P.2d 208, affirmed 63 

S. Ct. 389. 317 U.S. 501, 87 L-Bd. 424. 
Exhaustion of remedy 

(1) Ordinarily the courts will not 
interfere with an officer or review 
his acts until all administrative 
remedies have been exhausted. 

U.S.—Varney v, Warehime, C.CA. 

Ohio, 147 P.2d 238—^Leebem v. U. 

S., C.C.A5, 124 P.2d 606-^U. S. v. 

Wood, D.C.Mass., 61 F.Supp. 175. 
Tenn.—^Tennessee Enamel Mfg. Co. 

V. Hake, 194 S.W.2d 468, 183 Tenn. 

615. 

(2) This is not an ironclad rule, 
however, and it has no application 
where the defect urged goes to the 
jurisdiction.—^Varney v. Warehime, 
C.CA.Ohlo, 147 P.2d 288. 

Xnfesenoes from facts 

Because administrative officers, if 
not always themselves experts, are 
specialists advised by experts, in a 
particular field of facts, inferences 
drawn by those officials ftom the 
data before them are given unusual 
weight by court.—Perkins v. Bndl- 
cott Johnson Corporation, C.CA-N. 

T. , 128 F,2d 208, affirmed 63 S.Ct 
337, 817 U.S. 501, 87 L.Bd. 424. 
Nature of jurlsdiottou 

Where statute provides for a hear¬ 
ing de novo before circuit or superi¬ 
or court on a petition, setting forth 
a copy of documents sought to be 
filed in the office of au administra¬ 
tive officer or commission and a. copy 
of the written disapproval of tha. 
officer or commission, although the] 
procedure may be designated as an 
appeal, such statute does not. confer, 
appellate Jurisdiction on the court, 
but merely auOioflizes It to exercise 
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its original Jurisdiction.—^Investors 
Syndicate of America v. Hughes, 38 
N.B.2d 754, 378 Ill. 413. 

Persons entitled to question aots 
Public officials’ acts may be ques¬ 
tioned by any citizen affected there¬ 
by in sense that he haa suffered 
some character of prejudice, for 
which he is entitled to seek redress 
in courts.—Crank v. McLaughlin, 23 
S.E.2d 56. 126 W.Va. 126. 

Where order subjects one to penalty 
If failure to comply with an ad¬ 
ministrative order subjects one 
within its terms to a penalty, the 
administrative order is revlewable 
and it does not cease to be so merely 
because it is not certain whether 
proceedings to enforce penalty in¬ 
curred for noncompliance will be 
brought.—Varney v. Warehime, CC. 
AOhlo, 147 P.2d 238. 

69. Minn.—State v. Christianson, 
229 N.W. 818, 179 Minn. 387. 

Ohio.—Zangerle v. Bvatt, 41 NJBl 
2d 369, 139 Ohio St. 663. 

Buie making aots not quasi-judldal 
Rule making by administrative 
officials is not a quasl-Judlcial func¬ 
tion in the sense tha't an appeal 
therefrom to the supreme court may 
be authorized by statute under con¬ 
stitutional provision giving supreme 
court s.uch revisory Jurisdiction of 
the proceedings of administrative 
officers as may be conferred by law. 
—Zangerle v. Bvatt, supra. 

60. HI.—^People ex rel. Barrett v. 
Bon Du Lac State Bank, 83 N.B. 
2d 714, 310 IllApp. 28, 

61. U.S.—U. S. V. Mott, C.C.AOkl.,. 
87 P.2d 860, affirmed 51 S.Ct 642, 
283 U.S. 747, 75 L.Bd. 1385. 

D.a—U. S. V. U. S. Gypsum Co., D. 
C., 53 F.Supp. 889. 

W.Vjl—W est Central Producers Co¬ 
op. Ass’n V. Commissioner of Agri¬ 
culture, 20 S.B.2d 797, 124 W.Va. 
8L 

Oouduot which transgresses the. 
bounds of power possessed by. pub¬ 
lic officers may be set aside, vacat¬ 
ed, or otherwise adjudged to be of 
no effect—Attorney , General v. 
Trustees of Boston Elevated Ry. Co.* 
67 N.B.2d 676, 819 Mass. 642. 

Olear cases of megality 
Courts will interfere to displace 
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in violation of positive or where there has 

been a failure or refusal to perform an ofikial du- 
ty.®3 It has been stated generally that the courts 
will afford prompt and adequate relief, when an offi¬ 
cer acts capriciously, or in bad faith, or in dis¬ 
regard of law, and such action effects personal or 
property rights.®^ 

MUiisterial act, A court has been held not au¬ 
thorized to interfere with a ministerial act of an 
officer after it has been performed, at least where 
such an officer made no mistake or committed no 
unlawful act.®5 

Collateral attack, A determination of an officer 
within the scope of his delegated authority ordina¬ 
rily is not open to collateral attack in a court,®® 
and where no law has been violated, and no stat¬ 
ute has made good faith essential to valid action, 
the acts of administrative officers cannot be at¬ 
tacked in judicial proceedings on the ground that 
in fact those officers were not governed by the high¬ 


est standards of impartial and unselfish performance 
of public duty.®*^ The void acts of public officials, 
however, are not immune from collateral attack.®® 
It has been stated generally that the determinations 
of an executive officer in matters relating to the 
payment of public funds are not conclusive when 
questioned in a court of jxistice.®® 

b. Scope of Eeview 

(1) In general 

(2) Discretion 

(1) In General 

Ordinarily Judicial review of the determinations of 
officers Is limited to considerations of whether there was 
a fair hearing and a just and reasonable application of 
the controlling statute. 

Ordinarily judicial review of determinations of 
officers is limited to considerations of whether 
there was a fair hearing and a just and reasonable 
application of the controlling statute.^® The ftmc- 


the Judgment of administrative offl- 
oers only in clear cases of lllegrallty 
of action.—Ickes v. Underwood, 141 
F.2d 646, 77 U.S.App.D.C. 396— 

Hammond v. Hull, 181 F.2d 28, 76 
U.S.APP.D.C. 301, certiorari denied 
63 S.Ot 830, 818 U.S. 777, 87 L..Ed. 
1145. 

Orders 

(1) Where a court Is charged 
with duty of reviewing validity of 
an administrative order, it will re- 
fuse the stamp of Judicial approval 
unless the order affirmatively dem¬ 
onstrated a compliance with, all ex¬ 
press and implied conditions under¬ 
lying the exercise of the power.— 
Twin City Milk Producers Ass’n v. 
McNutt, C.CJL8, 122 P.2d 664. 

(2) While reviewing court may re¬ 
fuse to approve and give further 
consideration to an administrative 
order, which falls to show on its face 
that the action has been taken on 
the basis of the authority conferred 
by statute, where such showing is 
not a matter of statutory prescrip¬ 
tion in order to give validity to 
promulgating order, court cannot be 
Compelled summarily to strike down 
administrative order because of the 
absence of such showing.—Twin 
City Milk Producers Ass'n v, Mc¬ 
Nutt, C.C.A.8, 128 P.2d 896. 

ea. Ohio.—^Rowley v. Ferguson, 

App., 48 N.B.2d 243. 

I*!a.—^Appeal of Floershelm, 84 A.2d 

62, 848 Pa. 98. 

Xaterpretatloiis of order . 

A court should not undertSLke to 
upset interpretations of a highly 
technical administrative order made 
by the responsible official to whom 
the administration .of the order 
been delegated except in <^e of 


manifest error.—Green Valley 
Creamery v. U. S., C.C.A.Mass., 108 
F.2d 342. 

63. Kan.—^Fidelity X4fe Ass*h v. 
Hobbs, 166 P.2d 1001, 161 Kan. 
168. 

64. N.C.—Pue V. Hood, 22 S.B.2d 
896, 222 N.C. 810. 

mUturt, unreasonable, or arbitrary 
action 

Where pleadings show that official 
act is unjust, unreasonable, or ar¬ 
bitrary* court, in absence of emer¬ 
gency or public necessity, will not 
sustain act—^Amos v. Conkllng, 126 
So. 283, 99 Fla. 206. 

65. Okl.—State ex rel. Willicunson 
V. State Election Board, 135 P.2d 
982, 192 Okl. 276. 

66. Ind.—^U. S. V. Fletcher Sav., 
etc., Co., 151 N.E. 420, 197 Ind. 
527. 

46 aJ. P 1034 note 11. 

67. Mass.—Gibney v. Mayor of Fall 
River, 29 N.E.2d 133, 306 Mass. 
661—^Downey v. School Commit¬ 
tee of Lowell, 25 N.E.2d 738, 305 
Mass. 329. 

68. Idaho.—^Miller v. Lewiston^ 
Clarkston Canning Co., 209 P. 194, 
35 Idaho 669. 

69. U.S.—U. S. V. Silliman, D.CJT. 
J., 65 F.Supp. 665. 

7a U,S.—Bailey v. Holland, C.CJL 
I Va., 126 P.2d 817—Weinstein v. 

Bowles, D.C.Mass., 62 F.Supp. 466. 
D.C.—Southern Garment Mfrs. Ass'n 
V. Fleming, 122 F.2d 622, 74 App. 
D.C. 223. 

JnrisdictioiL 

In reviewing an administrative 
order, ordinarily it is preferable, 
where issue is raised and where rec¬ 
ord permits an adjudication, for the 
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court first to satisfy itself that ad¬ 
ministrative officer had jurisdiction 
over matter in dispute.—Cardillo v. 
Liberty Mut. Ins. Co., U.S.App.D.C., 
67 S.Ct. 801, 330 U.S. 469, 91 L.Ed. 
1028. 

3CU passiug OB administrative reg¬ 
ulations, the only concern of court 
is to ascertain whether will of con¬ 
gress has been obeyed, and that de¬ 
pends, not on breadth of definition of 
facts or conditions which the admin¬ 
istrative officer is to find, but on de¬ 
termination whether definition suf¬ 
ficiently marks the field within 
which officer is to act so that it may 
be known whether he has kept with¬ 
in it in compliance with the legisla¬ 
tive will.—^Takus V. U. S., Mass., 64 
S.Ct 660, 321 U.S. 414, 88 L.Ed. 834. 

Buies 

Courts will not aid in making or 
revising rules of administrative offi¬ 
cers, boards, or commissions, and 
courts’ jurisdiction is confined to de¬ 
ciding whether such rules are reason¬ 
able and lawful as applied to the 
facts of a particular justiciable case. 
—Zangerle v. Evatt, 41 N.E.2d 869, 
139 Ohio St 563—Aluminum Co. of 
America v. Evatt, 45 N.E.2d 118, 140 
Ohio St 385. 

Weight and prepoBderauce of evi- 
deBoe 

While courts are not at liberty to 
substitute their opinions in lieu of 
the considered determinations made 
by officials, nonetheless courts are 
bound in reviewing such determlna- 
tioxus to adopt conclusions and ren¬ 
der judgments based on the weight 
and the preponderance of the evi¬ 
dence adduced in each instance.— 
Palfrey v. Carlisle, La.App.,, 29 Sa2d 
185. 
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tion is fully performed when it is determined that 
there has been a fair hearing, with notice and op¬ 
portunity to present circumstances and arguments, 
and an application of the statute in a just and rea¬ 
soned manner.72 it has been stated generally that, 
in the absence of a controlling statutory prescrip¬ 
tion as to the scope or methods of the particular 
right of review, there is no limitation on the proc¬ 
esses to which the courts may resort in satisfying 
themselves as to the propriety of the basis of the 
official action, except such limitations as their own 
convenience and orderly functioning-fittingly sug¬ 
gest 


(2) Discretion 

As a general rule the courts will not review or In¬ 
terfere with the proper exercise of discretion by an officer. 

While courts may, and sometimes do, exercise 
authority to compel public officers to act in matters 
where discretion is involved,*^^ in the absence of a 
statute to the contrary,*^® where the decision of a 
question of fact has been committed to the discre¬ 
tion of a particular officer, his determination ordi¬ 
narily will not be interfered with or reviewed by 
the courts,*^® and they will refuse to substitute their 
judgment for that of the officer when he is acting 


71. U.S.—Cosgrrove v. Wickard, D.C 
Mass., 49 F.Supp. 232. 

D.C.—^Ickes V, Underwood, 141. F.2d 
646, 78 U.S.APP.D.C. 396. 

72. U.S.—Cosgrove v. Wickard, D.C. 
Mass., 49 F.Supp. 232. 

D.C.—^Ickes V. Underwood, 141 F.2d 
546, 78 U.S.APP.D.C. 896. 

73. U.S.—Twin City Milk Produc¬ 
ers Ass*n V. McNutt, C.CA.8, 123 
F.2d 896. 

Order faUlag to disclose Isasls of ao- 
tlon 

Where administrative prder fails 
to disclose underlying basis of offi¬ 
cial action in promulgating order, 
reviewing court may in Its sound 
discretion permit a showing to be 
made as to such basis by amenda¬ 
tory or supplementary finding and 
thereafter ^ve consideration to va¬ 
lidity of the order in the light of 
such nunc pro tunc finding and 
showing, and where the general pub¬ 
lic’s interest is involved, such dis¬ 
cretion to permit supplementary 
finding to be made and shown usual¬ 
ly should be exercised in order to 
avoffi the necessity for summarily 
striking down the order.—^Twin City 
Milk Producers Ass’n v. McNutt, su¬ 
pra. 

74. Okl.—City of Tulsa v. Jacobs, 
148 P.2d 172, 194 Okl. 189. 

Tex.—Eobinson v. Hays, ClvA.pp., 
62 S.W.2d 1007. 

75. D.C.—^U. S. V. U. S, Gypsum Co., 
D.C., 63 F.Supp. 889. 

N.Y.-»-*Town of Irondequoit v.' Mon¬ 
roe County, 11 N.Y.S.2a 933, 171 
Misc. 126. 

73, us;—Bridges' v. Wixon, C.C.A. 
Cal., 144 F.2d 927—IJehr v. U. S., 
UCULTex, 139 F.2d 919—Schrei- 
ber V. U S., CCA-HL, 129 F.2d 
836, 141 A-LuR, 1394—Kumakl 

Koga V. Berkshire, C-CLAlCal., 76 
F.2d 820, certiorari denied Kumakl 
Koga V. Carr. 66 S.Ct. 916, 296 U 
S. 767, 79 U,Ed. If00«!‘—Chin Share 
Nging, CCAuCaJ., 27 F.2d 848— 
Kendrick v., U. S., D.CA:ia.; 82 F. 

. .Supp. 430—Kauble v. Haynes, b.C. 
Cal., 34 F.Supp. 163—ReiUy v, Hi¬ 
att, DXLPa., 63 F.Supp. 477—^s-', 


grove V. Wickard, D.C.Mass., 49 
F.Supp. 232—Stewart v, U. S. Civ¬ 
il Service Commission, D.C.Ga., 45 
F.Supp. 697—U S. V. 48.762.77 
Acres of Land, More or Less, in 
Adams and Clay Counties, D.C. 
Neb., 60 F.Supp. 663. 

Alaska.—Graff v. Town of Seward, 

9 Alaska 205. 

Cal.—^McDonough v. Goodcell, 91 P. 
2d 1036, 13 Cal.2d 741, 123 A.LuR. 
1206—Nelson v. Dean, 168 P.2d 16, 
27 Cal.2d 873, 168 A.L.R. 467— 
Monahan v. Department of Water 
and Power of City of Los Angeles, 
120 P.2d .730, 48 Caa.App.2d 746. 

D.C.—^U. S. ex rel. Jordan v. Ickes, 
148 F.2d 152, 79 U.SA.pp.D.C. 114, 
certiorari denied 64 S.Ct. 432, 320 
US. 801, 88 L.Ed. 484. certiorari 
denied 66 S.Ct 93, 323 U.S. 769, 89 
L.Ed. 608—^Ickes v. Underwood, 
141 F.2d 646, 78 US.App.D.C. 396— 
Hammond v. Hull. 131 P.2d 23, 76 
US.App.D.C. 301, certiorari de¬ 
nied 63 S.Ct 830, 818 U.S. 777, 87 

. L.£kl. 1146—Esquire, Inc., v. 
Walker, D.C., 66 P.Supp. 1015— 
U S. V. U S. Gypsum Co., D.C., 63' 
F.Supp. 889. 

Ind.—^Lost Creek School Tp., Vigo 
County V. York, 21 N.E.2d 68, 216 
Ind. 636, 127 A.L.R. 1287. 

Kan.—^Pratt v. Township Board of 
Highway Com’rs of Pall River Tp., 
125 P.2d 357, 166 Kan. 442. 

Ky.—Commonwealth ex rel. Mere¬ 
dith v. Frost, 172 S.W.2d 906, 295 
Ky. 137. 

Mass.—^Mullholland V. State Racing. 
Commission, 3 N.E.2d ' 773, 295> 

Mass. 286.. 

Mont.—^International Business Ma¬ 
chine Corporation v. Lewis and 
Clark County, 112 P.2d 477, 111 
Mont 384. 

NmT.—^L awson v. Tighe, 20 A.2d 366,1 
19 N.J.Misc. 376. \ 

N.Y.—Bus Depot Holding Corpora-* 
tipn. V. Valentine, 41 N.E.2d 913, 
288 N.Y,“ 116—Kornbluth v. Heavy,, 
24 N.Y.S,2d 614, 261 AppJ>lv,;60, 
reargument denied 26 N'.Y.B.Bd', 608, 
261 App.piv. 1018, appeal denied— 
Brlanger v. Regents of University 
of State of New York; 10 N.1ir.s;2d. 
1013, 266 App.Div. 444, i^rhiSdj 


Levi V. Regents of University of 
State of New York, 22 N.E.2d 178, 
281 N.Y. 627—Sheridan v. Kem, 6 
N.Y.S.2d ,336, 265 App.Div. 67— 
Nalore v. B^er, 279 N.Y.S. 944, 
244 App.Div. 564—Board of Educa¬ 
tion of City of New York v. 
Graves, 24 N.Y.S.2d 644, 175 Misc. 
205, affirmed Application of Board 
of Education of City of New York, 
27 N.Y.S.2d 404. 261 App.Div. 1116 

• —^Town of Irondequolt v, Monroe 
County, 11 N.Y.S.2d 933, 171 Misc. 
126—^Application of Lindauer, 62 
N.Y.S.2d 860—Strand Billiard 
Academy v. Moss, 61 N.Y.S.2d 494,. 
reversed on other grounds 64 N.Y. 
S.2d 226, 269 App.Div. 733, affirmed 
62 N.B.2d 490, 294 N.Y. 866. 

N.a—Jarrell v. Snow, 86 S.E.2d 273,. 
226 N.C. 430. 

Ohio.—State ex rel. Stine v. Atkin¬ 
son, 34 N.E.2d 207, 188 Ohio St 217 
—Smith v. Ray. 72 N,E.2d 921. 83 
Ohio App. 61, affirmed 79 N.E.2d 
116, 149 Ohio St 394. 

Okl.—City of Tulsa v. Jacobs, 148 
P,2d 172, 194 Okl. 189. 

Pa.—Appeal of Floersheixo, 84 A.2d 
62. 348 Pa. 98. 

S.D.—^Danforth v. City of Yankton,. 

25 N.W.2d 60, 71 S.D. 406. 

Tex.—^Robinson v. Hays, Civ.App.H 
62 S.W.2d 1007—City of Wylie v. 
Stone, Clv.App., 16 S.W.2d 862, af¬ 
firmed Stone V. City of Wylie,- 
Com.App., 84 S.W.2d 842. 

Vt.—^Proctor v, Hufnail, 16 A.2d 618,. 

. Ill Vt 866. 

Wash.—^In re California Ave. Local 
. Imp. Dist No., 676, Everett 120^ 
P.2d 738,.30 Wash. 144. 

^W.Va.—West Central Producers Co- 

• op. Ass'n v. Commissioner of Agri¬ 
culture, 20 S:B,2d 797, . 124 W.Va. 
81. 

46 .C.J. P 1038 note 6. 

Mandamus to control discretion see- 
.Handamud 9 188; 

Credibility 

Where . ^ere Is evidence, more 
thah a sclzitilla, and not unbelievable 
oil its fiaoe, the administrative head 
of a department to. whom congrea?' 
hc^ bommitted; decisioh of questions 
bf fact musd resolVe doubts as to its* 
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within the scope of his authority,even if they 
might have made a different and wiser decision.78 

On the other hand, it has been stated that the 
field within which the discretion of an officer may 
be exercised unhampered by judicial review is lim¬ 
ited,'^ ^ and that, in the absence of a clear expres¬ 
sion by the legislature td the contrary, the courts 


may review the exercise of a discretionary power 
vested in an officer to determine whether the case 
discloses circumstances which leave no possible 
scope for the reasonable exercise of discretion in 
the manner shown.80 The courts will interfere in 
the case of a clear abuse of discretion,*^ as where 
an ofl&cer’s discretion is exercised in an arbitrary, 
capricious, or unreasonable manner ,*2 or in the 


credibility.—^Bridges v. Wixon, QC. ‘ 
A.Cal., 144 F.2d 927. 

Considerable weight 

The exercise of discretion lodged 
in administrative officers Is entitled 
to considerable weight.—^Lincoln 
Nat Bank v. County Debt Commis¬ 
sion, 172 S.W.2d 463, 294 Ky. 642. 
Oreat weight 

Recommendations and views of 
administrative officer, charged with 
statutory duties, are entitled to 
great weight and should not be dis¬ 
regarded by court without cogent 
reasons.—^Application of People by 
Van Schaic^ 266 N.Y.S. 29, 148 Misc. 
497. 

!Ehe eotirts , will not prestune 
wrong, illegality, eoUnsion, or fraud 
on the part of public officials, and if 
an act or decision, a result of an 
exercise of discretion, be attacked on 
these grounds, the facts showing the 
wrong complained of must be spe¬ 
cially set out.—Smith v; Ray, 72 N, 
E.2d 921, 83 Ohio App. 61, affirmed 
79 N.B.2d 116, 149 Ohio St 394. 

Cood faith 

The courts cannot ^sume to pass 
on good faith of' public officials in 
discharge of their functions,—-Appli¬ 
cation for Summons for Attehdance 
of Witnesses before Committee of 
Common Council of City of North 
Tonawanda, 12 N.T.S.2d 128, 267 

APP.Div. 921. 

No legal wrong results when one 
receives all that the law accords 
him; and hence, .when the only right 
of an individual .or the public'which 
the law gives is that which a desig¬ 
nated officer deems best, the honest 
decision of that officer is the meas¬ 
ure of the right. 

Mo.—In re Kansas City Star Co., 142 
S.W.2d 1029, 346 Mo. 658, 130 A.Ii. 
R. 1168. 

Wis,—State V. Rose, 122 N.W. 751, 
140 Wis. 360. 

77- U.S,—Perkins v. Bndicott John¬ 
son CorporsLtion, C:C:aN.T:, 128 
F.2d 208, affirmed 63 S.Ct 339, 817 

U.S. 601, 87 L..Bd. 424—Autoxnobile 
Sales Co. v. Bowles, D.C.Ohio, 58 
F.Supp. 469^^tewai‘t V. XT. S. Civ¬ 
il Service Commission, D.CG^, 46' 
F.Supp. 697. ’ 

D.C.—Friedman v. S<^wellehbach, 

♦ 159 F.2d 22, 81 U.S.App.D.C.' 365. 
certiorari denied 67 S.Ct: 979, *330 
U.S. 833, 91 li.Ed. 1285, rehearing 


denied 67 S.Ct. 1302, 331 U.S. 865, 
91 L.Bd. 1870. 

La.—^Palfrey v. Carlisle, App., 29 So. 
2d 185. 

Mass.—^Attorney General v. Trus¬ 
tees of Boston Elevated Ry. Co., 
67 N.E.2d 676, 319 Mass. 642. 

Mont.—State ex rel. Peterson v. Dis¬ 
trict Court of Ninth Judicial Dlst. 
in and for 'Teton County, 86 P.2d 
403. 107 Mont. 482. 

N.T.—^Marburg v. Cole, 36 N.B.2d 
113, 286 N.Y. 202. 

Tenn.—State ex rel. Veal v. Mayor 
and Aldermen of Dyersburg, 195 S. 
W.2d 11, 184 Tenn. 1. 

Tex—City of Wylie v. Stone, Ciy. 
App., 16 S.W.2d 862, affirmed Stone 

V. City of Wylie, Com.App., 34 S. 

W. 2d 842. 

Xnferenoes of fact 

In reviewing ultimate findings and 
conclusions of an independent agen¬ 
cy, court may not substitute its own 
inferences of fact for those of agen- 
cy.--^Wtsconsin Public Service Corp. 
V. Federal Power Commission, C.C.A. 
7, 147 P.2d 743, certiorari denied 65 
S.Ct. 1674, 326 U.S. 880, 89 L.Bd. 
1996, and State of Wisconsin v. Fed¬ 
eral Power Commission, 65 S.Ct. 
1575, 325 U.S. 880, 89 L.Ed. 1996. 

78. U.S —Wawa Dairy Farms v. 
WiOkard, D.C.Pa., 56 F.Supp. 67— 
Stewart v. U. S. Civil Service Com-, 
mission, D.C.Ga., 45 F.Supp. 697. 

Mass.—Attorney General v. Trustees 
of Boston Elevated Ry. Co., 67 N. 
B.2d 676, 319 Mass. 642. 

Where there is substantial evl- 
deupe before administrative official, 
his judgment will be confirmed ir¬ 
respective of any different view 
which the court may entertain aa to 
weight of the evidence.—Strand Bil¬ 
liard Academy v. Moss, 51 N.Y.S.2d 
494, reversed on other grounds 64 
N.Y.S.2d 226, 269 AppJliv. 733, af¬ 
firmed 62 N.B.2d 490, 294 N.Y. 865. 

79. N.Y.—Schwab v. McBlligott, 26 
NJB3,2d 10, 282 N.Y.. 182—Sheridan 
V. Kern, 6 N.Y.S.2d 386, 266 App, 
Div. 57—Strauss v. Hannig, 10 N. 
Y.S.2d 76, 170 Misc. 371—Applica¬ 
tion of Bailey, 20 N.Y.S.Sd 916, 
transferred, see, 24 N.Y.S.2d 639, 
261 AppJ>lv. 64, 

Applloatiou to psrtioular conditions 
It is not the theory but rather the 
application thereof to particular con¬ 
ditions which provokes question as 
to how far and under what circum¬ 
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stances the courts may review an 
exercise of administrative discre¬ 
tion.—Copacabana, Inc., v. Portfolio, 
50 N.Y.S.2d 248, 182 Misc. 976. 

80. N.Y.—Schwab v. McBlligott, 26 
N.E.2d 10, 282 N.Y. 182—Marburg 
V. Cole. 26 N.Y.S.2d 77, 261 App. 
Div. 324, reversed on other 
grounds 36 N.B.2d 118, 286 N.Y, 
202. 186 A.L.R. 734—Durkin v. 
Woods. 29 N.Y.S. 738, 176 Misc. 
1037 —^Markowits v. Moss, 29 N.Y. 
S.2d 709. 

81. U.S.—Schrelber v. U. S., C.C.A. 
Ill., 129 P.2d 836, 141 A.L.R. 1394, 

Cal.—^Nelson v. Dean, 168 P.2d 16, 
27 Cal.2d 873, 168 A.L.R. 467. 

Kan.—^Fidelity Life Ass’n v. Hobbs, 
166 P.2d 1001, 161 Kan. 163. 

Ky.—Commonwealth ex rel. Mere¬ 
dith V. Frost, 172 S.W.2d 905, 295 
Ky. 137. 

N.J.—^Iiawson v. Tighe, 20 A.2d 856, 
19 N.J.Misc. 375. 

Ohio.—Smith v. Ray, 72 N.I3.2d 921, 
83 Ohio App. 61, affirmed 79 N.E. 
2d 116, 149 Ohio St 394—Rowley v. 
Fergusoz^ App.. 48 N.B.2d 243. 

Pa.—^Appeal of Floersheim, 84 A. 2d 
62. 348 pa. 98. 

Tex—City of wyiie v. Stone. Civ. 
App., 16 S.W.2d 862, affirmed, 
Stone V. City of. Wylie, Com,App., 
34 S.W.2d 842. 

46 ax P 1033 note 8. 

Civil liability for abuse of discre- 
> tion see infra S 127. 

Detexminatlou 

In determining whether there has 
been an abuse of discretion by an 
official, his action must be viewed 
in the light of existing ^nditions.— 
U. S. ex ret Papis v. Tomlinson, D. 
aOhlo, 45 F.Supp, 447. 

Impairment of proprietary Interest 
The conduct of public officers, di¬ 
rectly impairing the pecuniary or 
proprietary interest of another, 
which transcends lixhits of discre¬ 
tion and becomes arbitrary and ca¬ 
pricious, may be set aside, vacated, 
or otherwise adjudged to be of no ef¬ 
fect—Attorney General v. Trustees 
of Boston Elevated Ry. Co., 67 NJB3. 
2d 676. 296 Mass. 642. 

88. U.S,—Chin Share Nging v. Na¬ 
gle. aC^Cal., 27 F.2d 848—Mark-^ 
all V. Bowles, D.C.CaJ., 68 F.3u|;(Pii 
468. 

D.C.—Esquire, Inc., v. Walker, D.C.* 
65 F.Supp, 10,15. ; 

Ky;—Commonwealth ex ret Mei^- 
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case of fraud on his part^^ or on the part of the per¬ 
son claiming rights under his act.^^ 

§ 106. Ratification 

Public officers ordinarily may ratify such acts as they 
could have authorized. 

Public officers ordinarily may ratify such acts as 
they could have authorizcd.^^ 

§ 107. Powers of Boards or Other Bodies 

a. In general 

b. Rules and regulations 

a. In General 

The powers and authority of boards, commissions, 
and other public bodies are usually defined and limited 
by law. 

The powers and authority of boards, commissions, 
and other public bodies are usually defined and lim¬ 
ited by law.*® Boards, commissions, and other pub¬ 


lic bodies have only such power and authority as are 
expressly conferred by law or as arise from nec¬ 
essary implication,*^ and any power sought to be 
exercised must be found within the four corners of 
the statute under which they proceed.** As a gen¬ 
eral rule, jurisdiction over subject matter cannot 
be conferred by estoppel** or agreement,** par¬ 
ticularly when the legislature has expressly withheld 
jurisdiction from the board which seeks to exer¬ 
cise it.*i The power and authority to be exercised 
by boards or commissions must be conferred by 
clear and unmistakable language,** since a doubt¬ 
ful power does not exist** Although failure to 
exercise power may be significant as a factor 
shedding light on whether it has been conferred,*^ 
that fact alone neither extinguishes power granted** 
nor establishes that a board to which it is given 
regards itself as impotent*® 

Where power is given under statute to two dif¬ 
ferent boards to act with respect to the same sub- 


dith V. Frost, 172 S.W.2d 905, 296 
Ky. 137. 

Mass.—^Attorney General v. Trustees 
of Boston Elevated Ry. Co., 07 N. 
E.2d 076, 319 Mass. 280. 

N.T.—Marburg- v. Cole. 30 N.B.2d 
118, 286 N.T. 202—Sheridan v. 

Kern, 6 N.Y.S.2d 336, 255 App.I>iy. 
67—Saoharoff v. Murphy, 44 N.T. 
S.2d 117, 182 Misc. 235. affirmed 50 
N.T.S.2d 168, 268 App,Div. 705, re¬ 
versed on other grounds Sacharoff 
V. Corsl, 62 N.E.2d 81, 294 N.T. 
305, certiorari denied 66 S.Ct 60, 
826 U.S. 744, 90 L^id. 445. 

Wash.—^In re California Ave. Local 
Imp. Dist No. 675, Everett, 190 P. 
2d 738, 30 Wash.2d 144. 

Borden of proof 

One claiming action arbitrary in 
proceedings before administrative 
officer must show fair hearing de¬ 
nied, or erroneous application of 
law, or failure of proof.—^Lloyd 
Sabaudo Societa Anonima per Azloni 
V. Biting, D.C.N.T., 46 P.2d 406, af¬ 
firmed In part and reversed in part 
on other grounds, C.O.A., 55 P.2d 
1048, affirmed in part and reversed 
in part on other grounds 53 S.Ct. 
107, 287 U.S. 329, 77 LJBd. 341. 

83. D.C.—^U. S. V. U. S. Gypsum 
Co., D.C., 53 F.Supp. 889. 

46 O.J. P 1034 note 9. 

84b m. —Valley v. Illinois Tunnel 
Co., 178 niJLpp. 388. 

85. Neb.—^Mizen v, Adams County, 
147 N.W. 099, 90 Neb. 304—Gage 
County V. Wright, 126 N.W. 025, 80 
Neb. 436. 

86b U.S.—^Pinkerton’s Nat. Detec¬ 
tive Agency v. Fidelity & Deposit 
Co, of Maryland, C.CJLI11., 138 F. 
2d 469. 

Md.—Dal Maso v. Board of Cbm'rs 


of Prince George’s County, 34 A.2d 
404, 182 Md. 200. 

Pa.—Commonwealth v. J. & A« 
Moeschlin, Inc., 170 A. 119, 314 
Pa. 34. 

Powers and authority of adminis¬ 
trative bodies generally see the C. 
J.S. title Public Administrative 
Bodies and Procedure. 

87. Ky.—Dade Park Jockey Club v. 
Commonwealth, by Auditor of 
Public Accounts, 69 S.W.2d 363, 
253 Ky. 314—Clark County Const. 
Co. V. State Highway Commission, 
58 S.W.2d 388, 248 Ky. 158. 

Miss.—Smith v. McCullen, 13 So.2d 
319, 195 Miss. 34. 

N.M.—^Vermejo Club v. French, 85 P. 
2d 90, 43 N.M. 45. 

Ohio.—City of Cleveland v. Division 
268 of Amalgamated Ass’n of St., 
Elec. Ry. & Motor Coach Emp. of 
America, 15 Ohio Supp. 76. 

Pa.—^Day v. Public Service Commis¬ 
sion, 167 A. 665, 312 Pa. 381. 

Tex.—^rzellus v. Railroad Commis¬ 
sion, ClvA-pp., 182 S.W.2d 412. 

Wis.—American Brass Co. v. Wis- 
coxisln State Board of Health, 15 
N.W.2d 27, 245 Wis. 440. 

legislative power 
A board or commission has no gen¬ 
eral legislative power. 

Mich.—Sullivan v. Michigan State 
Board of Dentistry, 250 N.W. 471, 
268 Mich. 427. 

Wis.—American Brass Co. v. Wis¬ 
consin State Board of Health, 15 
N.W,2d 27, 245 Wis. 440. 

88. Wis.—American Brass Co. v. 
Wisconsin State Board of Health, 
supra. 

89. Pa.—Rosenberry v. GiUan Bros., 
197 A. 623, 130 Pa.Super. 409. 

90. Pa.—Rosenbeiry v. Gillan Bros., 
supra. 


91. Pa.—^Rosenberry v. Gillan Bros., 
supra. 

92.. Or.—Sunshine Dairy v. Peter¬ 
son, 193 P.2d 548, 183 Or. 305. 

Pa.—Green v. Milk Control Commis¬ 
sion, 10 A.2d 9, 340 Pa. 1, followed 
in Eterrisburg Dairies v. Milk Con¬ 
trol Commission, 16 Au2d 12, cer¬ 
tiorari denied Milk Control Com¬ 
mission of Commonwealth of 
Pennsylvania v. Green, 01 S.Ct. 
826, 312 U.S. 708, 85 L.Ed. 1140— 
Nevins, Ina v. State Board of 
Pharmacy, Com.Pl., 61 Dauph.Co. 
264. 

Tex.—Corzellus v. Railroad Commis¬ 
sion, CivA.pp., 182 S.W.2d 412. 

93. Pa.—Green v. Milk Control 
Commission, 16 A.2d 9, 340 Pa. 1, 
followed in Harrisburg Dairies v. 
Milk Control Commission, 10 A. 
2d 12, certiorari denied Milk Con¬ 
trol Commission of Commonwealth 
of Pennsylvania v. Green, 01 S.Ct. 
826, 812 U.S. 708, 86 L.Ed. 1140— 
Nevins, Inc. v. State Board of 
Pharmacy, Com.Pl., 61 Dauph.Co. 
264. 

94. U.S.—^U. S. V. American Union 
Transport, N.T., 66 S.Ct. 644, 327 
U.S..487, 90 L.Bd. 772. 

95. U.S.—^U. S. V. American Union 
Transport, supra. 

96.. U.S.—^U. S. V. American Union 
Transport, supiu. 

ObUgationi to test Uinlts of jnrisdlc- 
tioa 

A public body is, not ordinarily 
imder an obligation inomediately to 
test the limits of Its jurisdiction but 
it may await an appropriate oppor-. 
tunity or clear need for doing so.— 
U. S. Yb* American Union Transport, 
sppr^., , • 
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ject matter, exclusive authority to act with respect 
to such subject matter is vested in the board first 
acting under the power.®^ 

As a general rule, a board, commission, or de¬ 
partment, acting in a fact-finding capacity, does 
not undertake to determine constitutional ques¬ 
tions.^® 

Implied powers- In addition to the powers ex¬ 
pressly conferred on a board or commission, it has 
by implication such powers as are necessary for 
the due and efficient exercise of those expressly 
granted, or such as may be fairly implied there¬ 
from.®® 

Contracts beyond term. In the absence of an ex¬ 
press limitation, the question whether or not a 
board has the power to make a contract extending 
beyond its term depends on the particular circum¬ 
stances and facts involved.^ A contract extending 
beyond the term of a board is valid where the board 
is empowered by statute to enter into such a con¬ 
tract.® Also, where a board is exercising proprie¬ 
tary powers, it may enter into a valid contract ex¬ 
tending beyond the term of office of its members.® 


It has been held that, where general power is given 
to a board to manage and control property, it has 
the power to make a contract concerning such prop¬ 
erty extending bej’ond the term of the members 
thereof, if such contract is reasonable and not con¬ 
trary to public policy.^ 

Discretion. While a board may have the power 
to exercise discretion,® it must not be exercised in 
an arbitrary or unreasonable manner.® When vest¬ 
ed by statute with discretionary powers a board has 
no right to contract to exercise such discretion in 
a particular manner.^ 

Employment of counsel As a general rule, the 
power to employ counsel is not deemed incident to 
the mere existence of a board or commission,® and 
does not exist unless it is expressly conferred or 
results by necessary implication from the powers 
granted.® On the other hand, the power to employ 
counsel is implied if the authority is incident to, 
or can be necessarily inferred from, the other 
designated duties and powers.^® It has been held 
that a public agency may employ special counsel 
to protect its rights, unless specifically prohibited 


97. Ohio.—Trumbull County Board 
of Education v. State, 171 N.B. 241, 
122 Ohio St 247. 

98. Mich.—Oation v. Ford Motor 
Co., 22 3Sr.W.2d 252, 814 Mich. 162. 

99 . Mont—^iSoard of R. R. Corners 
V. Aero May^ower Transit Co., 172 
P.2d 452. 119 Mont 118, affirmed 
Aero Mayflower Transit Co. v. 
Board of R. R Corners, 68 S.Ct 
167, 832 U.B. 496, 92 L.Bd. 99— 
Guillot V. State Highway Com¬ 
mission of Montana, 66 P.2d 1072, 
102 Mont 149. 

Mo.—State on inf. M<ffiZittrick v. Wy- 
more, 132 S.W.2d 979, 346 Mo. 169. 
<^.—Oklahoma Tax Commission y. 

, Portlnberry Co., 207 P.2d SOI. 

Or.—Cabell v. City of Cottage Grove, 
130 P.2d 1013, 170 Or. 256, 144 A. 
Ii.R. 286. 

Pa.—Commonwealth v. J. & A. 
Moeschlin, Inc., 170 A. 119, 314 Pa. 
34. 

Tex.—Corzelius v. Railroad Commis¬ 
sion, CivA.pp., 182 S.W.2d 412. 

Board charged^ With spedflo dtrty 
has implied power to use .means rea¬ 
sonably necessary to its successful 
performance, where means are not 
specified.—State v. Clausen, 272 P. 
22, 150 "Wash. 20. 

Bisbursements 

Power of board to make disburse¬ 
ments cannot be implied, unless in¬ 
tention to confer it apx>ears from en¬ 
tire scheme of legislation.—'Wood¬ 
ruff V. Beeland, 127 So. 236, 220 Ala. 

!• Kan.—Bisk v. Board 6t Manag- ^ 


ers of Kansas State Soldiers* 
Home, 6 P.2d 799, 134 Kan. 394. 
Test generally applied 
In determining validity of a con¬ 
tract made by board or other gov¬ 
ernmental agency extending beyond 
official term of contracting board or 
officials, the test generally applied is 
whether contract is an attempt to 
bind successors in matters incident 
to such successors* administration 
and responsibilities, or whether it is 
a commitment of a sort reasonably 
necessary for protection of public 
property, interests, or affairs being 
administered, and, in the former 
case, the contract is generally held 
to be invalid and in the latter case 
valid.—^Board of Com*rs of Edwards 
County V. Simmons, 151 P.2d 960, 
159 Kan. 41. 

8. Mont.—State ex rel. "Veeder v. 
State Board of Education, 83 P. 
2d 616, 97 Mont. 121. 

Binding on sucoessbrs 
Contract of governing board made 
pursuant to legislative authoriza¬ 
tion is binding on successors, even 
though power exercised is, strictly 
speaking, legislative function.—State 
ex rel. 'Veeder v. State Board of Ed¬ 
ucation, supra. 

k Mont.—State ex rel. "Veeder v. 
State Board of Education, supra. 

4. Kan.—Fisk v. Board of Manag¬ 
ers of Kansas State Soldiers* 

. Home, 6 P.2d 799, 134 Kan. 894. 

5. tJ.S.—^In re Standard Gas & Eleo. 
Co., C.C.A.Del., 161 F.2d 326, cer¬ 
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tiorari denied Guaranty Trust Co. 
of N*. Y. V. Securities and Ex¬ 
change Commission, 66 S.Ct. 820* 
827 U.S. 796, 90 Ii.Bd. 1022, and 
Guaranty Trust Co. of N. T. v. 
Standard Gas & Elec. Co., 66 S.Ct. 
820, 327 U.S. 796, 90 L.Bd. 1022— 
Walling V. McCracken County 
Peach Growers Ass*n, B.CXKy., 60 
F.Supp. 900. 

Cal.—Spaulding v. Phllbrick, 108 P. 

2d 69, 42 CaI.App.2d 58. 

Fla—State ex rel. Orrell v. Johnson, 
147 So. 264, 109 Fla 263. 

Tenn.—State ex rel. "Veal v. Mayor 
and Aldermen of Dyersburg, 195 
S.W.2d 11, 184 Tenn. L 
Biberal dlsoretioii 
The discretion vested in a public 
board must be exercised with skill, 
sound Judgment, and probity, but 
such a discretion Is a liberal one.— 
First Nat. Bank & Trust Co. of Port 
Chester, N. T., v. Zoning Board of 
Appeals of Greenwich, 10 A.2d 691, 
126 Conn. 228. 

8. Pa—Appeal of Gerald Buckley 
Post No. 1607, 56 PaDist & Co. 
688, 47 LackJur. 121. 

7. Mo.—CorpTW Jtixis Mted in 
Grossman v. Public Water Supply 
List. No. 1. 96 S.W.2d 701, 706, 839 
Mo. 344. 

46 C.J. P 1034 note 21. 

8. Fla—Watson v. Caldwell, 27 So. 
2d .624^ 168 Fla 1. 

9. Fla—Watson v, Caldwell, supra 

la Fla—Watson v* Caldwell, su¬ 
pra 
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by statute,!! and that it possesses this power wheth¬ 
er or not such public agency has a regularly ap¬ 
pointed attorney, if such attorney is not specifically 
charged with the particular duty involved.!^ 
Judicial or quasi-judicial powers. In the absence 
of constitutional provision therefor, public boards 
or commissions do not have judicial atithority or 
power,but they may act in a quasi-judidal ca¬ 
pacity^ ^ in so far as they have the duty to hear 
and determine facts^^ and to make decisions.!® 
Notice of authority. Persons dealing with pub¬ 
lic bodies must take notice of their authority to 
act,!"^ and are charged with knowledge of any and 
all limitations on their power.!® 


b. Enles and Begulatioiis 

Public boards or commissions may be authorised to* 
adopt rules and regulations to the extent of governing 
their procedure and activities within the statutory limits. 

Public boards or commissions may be author¬ 
ized to adopt rules and regulations!® to the extent 
of governing their procedure and activities within 
the statutory limits.®® They may not, however, 
abridge or enlarge their authority, or exceed the 
powers given them by statute, under the guise of 
their rule-making power.®! Such a rule or regu¬ 
lation must be properly promulgated in order to* 
be effective,®® and, in order to be valid, it must 
be reasonable®® and tend to effectuate the purposes 


11. Cal.—State Compensation In¬ 
surance Fund V. Riley, 69 P.2d 
986, 9 Cal.2d 126, 111 A.L.R. 1603. 

12. Cal.—State Compensation In¬ 
surance Fund V. Riley, supra. 

18. Md.—-Heaps v. Cobb, 46 A.2d 73. 
186 Md. 372—^Dal Maso v. Board of 
County Commissioners of Prince 
George’s County, 34 A.2d 464, 182 
Md. 200. 

Mich.—^Dation v. Ford Motor Co., 22 
N.W.Sd 262, 314 Mich. 162. 

Pnblio bodies havinsr state-wide 
fimctioiui are devoid of judicial pow¬ 
ers, in the absence of constitutional 
provision therefor.—California Em¬ 
ployment Commission v. Bowden, 
126 P.2d 972. 52 Cal,App.2d Supp. 841. 

Zrt>cal boards, not boards of state¬ 
wide authority, may act in judicial 
capacity as quasi-judicial bodies.— 
Wallace v. Board of Education of 
City of LiOS Angeles, 147 P.2d 8, 63 
Cal.App.2d 611—^Nider v. Homan, 89 
P.2d 136, 32 Cal.App.2d 11. 

Oeneral jndioial powers 
A public board or body has no 
general judicial powers.—American 
Brass Co. v. Wisconsin State Board 
of Health, 15 N.W.2d 27, 245 Wls. 
440. 

Purpose of inquiry 
It has been stated that the in¬ 
quiry on a proceeding before a board 
is not for the purpose of determin¬ 
ing existing facts and resultant and 
controverted rights and duties, 
which is a judicial function, but is 
for the formation and determination 
of future rights and duties which 
are legislative functions.—Dal Maso 
V. Board of Com*rs of Prince 
George’s County, 34 A.2d 464, 182 
Md. 200. 

14. Md.—^Heaps v. Cobb, 45 A.2d 78, 
185 Md. 872. 

Mich.—^Dation v. Ford Motor Co., 22 
N.W.2d 252, 814 Mich. 152. 

' ^She aut^oidsed .sets and functions 
of officers or bodies other tho-n 
eeurls, may or may not be * quasi- 
judi<dal jn character, ax^ording to 
whether character and nature of au¬ 


thorized function and authorized 
manner of its performance are made 
so by competent authority.—South 
View Cemetery Ass'n v. Hailey, 84 S. 
E.2d 863; 199 Ga. 478. 

15. Md.—Heaps v. Cobb, 45 A.2d 78, 

185 Md. 372. 

Mich.—^Dation r. JPord Motor Co., 22 
N.W.2d 262, 814 Mich. 162. 

16, Md.—Heaps v. Cobb. 46 A.2d 78. 

186 Md. 372. 

17- Ky.—Dade Park Jockey Club v. 
Commonwealth, by Auditor of Pub¬ 
lic Accounts, 69 S.W.2d 363, 253 
Ky. 314—Calvert v. Allen County 
Fiscal Court, 67 S.'w.2d 701, 252 
Ky. 460—Clark County Const. Co. 
V. State Highway Commission, 58 
S.W.2d 888, 248 Ky. 168. 

18- Ky.—Calvert v. Allen County 
Fiscal Court. 67 S.W.2d 701, 262 
Ky. 450. 

19- U.S.—State of Ohio v. U. S. 
Civil Service Commission, D.C. 
Ohio, 66 F.Supp. 776. 

Ala.—State v. Frledkin, 14 So.2d 368, 
244 Ala. 494. 

Cal.—California Drive-In Restaurant 
Ass’n V. Clark, 140 P.2d 667, 22 Cal. 
2d 287, 147 A.L.R. 1028—Leftridge 
V. City of Sacramento, 139 P.2d 
112, 69 CaLApp.2d 616. 

Fla.—Sylvester v. Tindall, 18 So.2d 
892. 154 Fla. 668—McRae v. Rob¬ 
bins, 9 So.2d 284, 161 Fla. 109. 
Utah.—Utah Hotel Co. v. Industrial 
Commission, 161 P.2d 467, 107 Utah 
24, 168 A.LuR. 1176. 

Presxiniptio& 

Where regulation of a public, body 
is within scope of its authority, the 
presumption is that regulation was 
Justified.-“Walling v^ McCracken 
County Peach Growers Ass’n, D.C. 
SCy., 50 F.Supp. 900. 

sa U.S.—state of Ohio v. U. S. Ciy41. 
Service Commission, D.C.Ohio#. 66 
FjSupp. 776, 

Ala.—Marcet v. Board of Plumbers 
Ex a min ation and Registration of 
Ala., 29 So.2d 883, 249 Ala. 48— 
Ctoode V. Tyler,. 186 So. 129, 237 
Ala. 106. 
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Arlz.—Duncan v. A. R. Krull Co., 114 
P.2d 888, 67 Artz. 472. 

Cal.—California Employment Com¬ 
mission V. Butte County Rice 
Growers Ass’n, 146 P.2d 008, re¬ 
heard 154 P.2d 892, 25 Cal.2d 624. 

Fla.—State v. Apalachicola Northern 
R. Co., 88 So. 810, 81 Fla. 894. 

N.C.—North Carolina Utilities Com¬ 
mission V. Atlantic Coast Line R. 
Co., 29 S.E.2d 912, 224 N.C. 283. 

21. Cal.—Califdxmia Employment 
Commission v. Kovacevlch, 165 P. 
2d 917, 27 Cal.2d 646—California 
Employment Commission v. Butte 
bounty Rice Growers Ass’n, 146 
P.2d 908, reheard 164 P.2d 892, 26 
Cal.2d 624—California Drlve-Ih 
Restaurant Ass’n v. Clark, 140 P. 
2d 657, 22 Cal.2d 287, 147 A.L.R. 
1028. 

N.T.—^Rubenstein v. Board, of Re¬ 
gents of University of State of 
New York, 30 N.Yis;2d 362, 177 
Misc. 263. 

Pa,—Commonweal^ • Department of 
Public Instruction v. Emerson • O. 
Custis & Co., Com.Pl., 47 Dauph. 
Co., 233, appeal quashed 10 A2d 
860, 189 Pa.Super, 22. 

22. Fla.—^Tork v. State ex reh 
Schwaid, 10 So.2d 813, 162 Fla. 286. 

Wis.—Whitman v. Wisconsin Depart¬ 
ment of Taxation, 4 N.W.2d 180, 
240 Wis. 664. 

23. U.S.—^Bowles V. Seminole Rock 
& Sand Co., dCAlFla., 145 F.2d 
482. 

Cal.—^Leftridge V. City of Sacramen¬ 
to, 189 P.2d 112, 69 CalJ^pp.2d 616. 

Pla.—^Robbins v.'Webb’s Cut Rate 
Drug Co., 16 Sd.2d 121, 163 Fla. 822 
—McRae v. Robbins, 9 So.2d 284, 
161 Fla. 109. 

. Ind.—Wallace v, Dohner, 106 N.E, 
652, 89 IndA.pp. 416. 

N.T.—^Meenagh V, Dewey, 86 .N.B.2d 

_ 211, 286 N.T. .292, reargument de¬ 
nied 37 NJBl;2d 147, 286 NT. 707— 

, Marburg v. Cole, 36 NJB3.2d 1X8, 286 

. NY. 402 ; , 

Cla8Si2oatlo]i, 

A classification determined by' a 

.public b09^ pursuant, to. apthorlty 
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of the statute conferring the power.^^ 

Construction. Ordinarily, the same rules of con¬ 
struction and interpretation which apply to stat¬ 
utes govern the construction and interpretation of 
the rules and regulations of public boards and com- 
missions.25 jn case of ambiguity, the practical con¬ 
struction given a rule or regulation by the body 
issuing it may be considered,^® since it affords guid¬ 
ance in interpretation.27 Such a practical con¬ 
struction has been considered to be entitled to 
great weight,^8 and may be controlling as to the 
meaning of the rule or regulation,8® unless such in¬ 
terpretation is plainly erroneous or inconsistent with 
the regulation.8® 

Operation and effect. A valid exercise of the 
rule-making power by a public body is addressed 
to and sets a standard of conduct for all to whom 
its terms apply,8i 2 Lnd it operates as such in ad¬ 


vance of the imposition of sanctions on any partic¬ 
ular individual.82 Regulations are binding where 
they are within a sufficiently defined legislative 
policy,83 and it has been stated that properly pro¬ 
mulgated rules and regulations have the force and 
effect of law34 where they are reasonably adapted 
to the administration of the statute involved^^ and 
do not contravene any statutory provision.^® 

Ordinarily, a regulation will not be construed 
to operate retrospectively,87 unless an intention to 
that effect unequivocally appears,®^ particularly 
where an obligation is created.^® 

§ 108. -Exercise of Powers in General 

a. In general 

b. Proceedings 

c. Review or control by courts 


delegated by the legislature is pre-i 
sumed to be reasonable and valid and 
will be upheld unless it appears to 
be palpably arbitrary.—^Leftridge v. 
City of Sacramento, 139 P.2d 112, 59 
CalJlpp.2d 516. 

24. U.S.—^Bowles v. Seminole Rock 
& Sand Co., C.ClA.Fla., 145 F.2d 
482. 

25. GaJL—California. Brive-In Res¬ 
taurant Ass*n 1 V, Clark, 140 P.2d 
657. 22 Cal.2d 287, 147 A.I 4 .R. 1028. 

Besort to polloy of law 
The rule that resort to the policy 
of the law may be had to ameliorate 
its seeming harshness or to qualify 
its apparent absolutes is applicable 
to regulations, as well as to statutes. 
—Porter v. Nowak, C.C.A.Mas 8 ., 157 
F.2d 824. 

26. U.S.—Mechanical Farm Bquip- 
ment Distributors vl Porter, .C.C.A. 
Cal., 156 F.2d 296, certiorari denied 
67 S.Ct. 188, 829 U.S. 771, 91 L.Ed. 
663—^Bowles v. I>air 3 rmen’s.Iieague 
Co-op. Ass'n, D.CJNT.T., 61 F.'Supp. 
358—'Brown v. Mars, Inc.; D.C.M 0 ., 
49 F.Supp. 533, reversed on other 
grounds, (10.A., 135 F.2d 843, cer¬ 
tiorari denied Mars, Ina v. Bowles, 
64 S.Ct 368, 820 U.S. 798, 88 LrJSd. 
41. 

Bespeotfta ooiuddaratioa 
Construction given to a regrulatfon 
by those charged with duty of exe¬ 
cuting it is always entitled to the 
most respectfid consideration, and 
ought not to be overruled Without 
cogent reasons.—Bowles v. Mannie 
& Ca, C.CXA.I1L. 155 P.2d 129, cer¬ 
tiorari denied 67 S,Ct. 82, 329 U.S. 
736, . 91 L».Bd. 636. 

27. U.&—►'White V. Bowles^ Bm.^p., 
150 F.2d 408. 

as. U.S.—Consolidated Water Poww 
& Paper Co. V. Rowley BhiLApp.# 
146 F.2d 492—Magann y. XiOa^s. 


Baggage Transfer Co., D.C.Va., 39 
F.Supp. 742. 

D.C.—^Hamilton Nat. Bank v. District 
of Columbia, 166 F.2d 843, 81 U.S. 
App.D.C. 200. 

Consistent with statute 
Although an interpretative regula¬ 
tion consistent with statute has 
great weight, one which operates to 
create a rule out of harmony with 
statute is a nullity.—Hamilton Nat. 
Bank v. District of Columbia, supra. 

29. U.S.—^Mechanical Farm Equip¬ 
ment Distributors v. Porter, C.C.A 
Cal., 156 F.2d 296, certiorari de¬ 
nied 67 S.Ct 188, 829 U.S. 771, 91 
XbEd. 663—^Bowles v. Mannie & Co., 
C.C.Ani., 155 P.2d 129, certiorari 
denied 67 S.Ct. 82, 329 U.S. 786, 91 
LuEd. 636—Consolidated Water 
Power & Paper Co. v. Bowles, Em. 
App., 146 F.2d 492. 

30. U.S.—^Mechanical Farm Equip¬ 
ment Distributors v. Porter, C.CA- 
Cal., 166 F.2d 296, certiorari denied 
67 S.Ct. 188, 329 U.S* 771, 91 L.Bd. 
663—Bowles v. Mannie & Co., C.C. 
AIll., 155 F.2d 129, certiorari de¬ 
nied 67 S.Ct. 82, 829 U.S. 786, 91 
LuEd. 686. 

31. U.S.—Columbia Broadcasting 
System v, U. S., N.T., 62 S.Ct 1194, 
316 U.S. 407, 86 L.Ed. 1563. . 

Belitlgatlon of basio issnes 
While a public board should not 
impose rules based on inadequate 
investigation of the problem, the 
board should also not be compelled 
to relitigate the basic issues in each 
supplementary proceeding brought to 
enf< 3 ^ the rules in situations where 
violations- are found to oocxir.—Com 
Products Refining Co. v. U. S., D.C. 
I^., 69 F.Supp. 869, affirmed 67 S.Ot 
1621, 331 U.Sr 790# 91 L.Ed. 1819, re- 
i hearing denied 6JB S.Ct .88, 332 U,S. 
7‘86, 92 D.]^^:j6i. 

[82. XT.Sl-^olumbia Broadcas t i n g 

m 


System v. U. S., N.Y., 62 S.Ct 
1194, 316 U.S. 407, 86 L.Ed: 1563. 

33. U.S.—Walling v. McCracken 

County Peach Growers Ass’n, D.C. 
Ey., 50 F.Supp. 900. 

34. U.S.—State of Ohio v. U. S. Civil 
Service Commission, D.C.Ohio, 66 
F.Supp. 776. 

Ala.—State v. Friedkin, 14 So.2d 363, 
244 Ala. 494. 

Buies of praotiGe, pleading, prooe- 
dure, and evldenoe promulgated by 
a public agency under proper legal 
authorization have the force and ef¬ 
fect of law.—^Mallory Coal Co. v. Na^ 
tlonal Bituminous Coal Commission, 
99 F.2d 399, 69 App.D.C. 166. 

Fart of statute 

Valid regulations, adopted by a 
public body under provisions of act 
creating body, constitute In effect 
part of statute.—Wallace v. Dohner, 
166 N.B, 662, 89 Ind.App. 416. 

35 # U.S.—^U. S. V. StanOlind Crude 
Oil Purchasing Co., C.C.A.Okl., 113 
F.2d 194. 

La.—Conway v. Imperial Life Ins. 
Co., 6 So.2d 314, 198 La 999. 

36 . U.S.—U. S. V. Stanolind Crude 
Oil Purchasing Co., C.CA^Okl., 113 
F.2d 194. 

L€u—C onway v. Imperial Life Ina 
Co., 6 So.2d 814, 198 La. 999. 

37 . U.S.—Miller v. U. S., Ga., 66 S. 
Ct. 440, 294 U.S. 435, 79 L.Bd. 977, 
rehearing denied 65 S.Ct 636, 294 
U.S. 734, 79 L.Bd, 1262. 

I Bz post facto manner 

Regulations may not be used in 
an ex post facto manner.—^York v. 
State ex rel. Schwald, 10 So.2d 318, 
162 Fla. 286. 

38. US.—Miller v. U S., Ga., 56 S. 
Ct 440, 294 U.^.^8.6, 79 LJESd. 977, 
rehearing deni^ 66 S.Ct 636, 294 

• US. 784. 79 UECL 1262, 

33 . US.—MiUw y..U..S., aupxa. . 
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a. In Oenoal 

Public boards or bodies must act, not only within the 
field of their powers, but In a reasonable and orderly 
manner. 

Public boards or bodies must act, not only with¬ 
in the field of their statutory powers,^® but in a 
reasonable and orderly manner,and acts of a 
body which do not come clearly within the powers 
granted to it are void.Where the statute pre¬ 
scribes specifically how an act shall be performed 
by a board,or prohibits its performance under 
certain conditions,44 an act in direct violation there¬ 
of is absolutely void. However, the acts of a board 
pursuant to jurisdiction which it has acquired should 
be liberally construed.46 

Delegation of powers. An official board cannot 
delegate to others a power that can be exercised 
only by itself.4 6 

Amendment, The right of collective bodies to 
amend records is common to such bodies generally 
and does not depend on statutes.47 


h. Proceedings 

While the proceedings before a public board or com¬ 
mission must conform to the statute creating it, as a gen- 
oral rule, its procedure may be less formal and technical 
than Judicial procedure. 

While the proceedings before a public board or 
commission must conform to the statute creating 
it,48 as a general rule, its procedure may be simpler, 
less formal, and less technical than judicial pro- 
cedure,49 and, in the absence of a clear and spe¬ 
cific mandate, should not be made more formal 
and technical than judicial procedure.80 Unless 
otherwise provided by law, a legally constituted 
board or body should have written records of all 
proceedings before it as far as practicable in the 
interests of orderly procedure and certainty as to 
its proceedings and actions.^^ 

Jurisdiction, Every board must determine for it¬ 
self whether it has jurisdiction of the matter be¬ 
fore it,52 and especially so when its jurisdiction is 


40. Pa.—^Hotel Casey Co. v. Ross, 23 
A.2d 737, 343 Pa. 673—Green v. 
Milk Control Commission, IS A.2d 
3, 840 Pa. 1, followed in Harrisburgr 
Dairies v. Milk Control Commis¬ 
sion, 16 A.2d 12, certiorari denied 
Milk Control Commission of Com¬ 
monwealth of Pennsylvania v. 
Green, 61 S.Ct 826, 312 TJ.S. 708, 
85 LuBd. 1140—Nevins, Inc. v. State 
Board of Pharmacy, Com.PI., 61 
Daaph.Co. 264. 

Wis.—State v. Whitman, 220 N.W. 
329, 136 Wis, 472. 

41. Fla.—State ex rel. Orrell v. 
Johnson, 147 So. 254, 109 Pla. 263. 

Wis.—State v. Whitman, 220 N.W. 
329, 196 Wis. 472. 

42. U.S.—General Broadcasting Sys¬ 
tem V. Bridgreport Broadcasting: 
Station, D.aConn., 63 P.2d 664. 

Ky.—Clark County Const. Co, v. State 
Higrhway Commission, 68 S.W.2d 
888, 248 By., 158. 

Minn.—Juster Bros. v. Christgaa, 7 
N.W.2d 601, 214 Minn. 108. 

43 . Ind.—Hamilton v. City of In¬ 
dianapolis, 64 NJ5L2d 803, 116 Ind. 
App. 842. 

. K.M.—Corpus Juris quoted In Ver- 
mejo Club v. French, 85 P.2d 90, 96, 
43 N.M. 46. 

46 aj. p 1084 note 18. 

Ooadltlons precedent 
Approval by one public authority 
may be made a condition of action 
proposed to be taken by another, and, 
where such approval by one is re¬ 
quired and not obtained, action by 
the other conditioned by such ap¬ 
proval is void.—State ex rel. Inter¬ 
state Air-Parts v. MinneapoUs-St. 
Paul Metropolitan Airports Commis¬ 
sion, 25 N.W.2d 718, 228 Minn. 176. 


Contracts 

Generally, where statute directs 
manner of making: public contracts 
and method of exercising: such pow¬ 
ers by public bodies, acts beyond 
statutory limits are void.—Clark 
County Const. Co. v. State EUghway 
Commission, 68 S.W.2d 388, 248 Ky. 
168. 

44. Ind.—Campbell ▼. Brackett, 90 
N.B. 777, 46 Ind.App. 298. 

N.M.—Corpus Juris quoted In Ver- 
mejo Club v. French, 85 P.2d 90, 
96, 43 N.M. 46. 

46. S.D.—State v. Axness, 189 N.W. 
791, 81 S.D. 126. 

43. Fl€L—State V. Apalachicola 

Northern R. Co., 88 So. 810, 81 Fla. 
394. 

47. m.—People v. Chicago, etc., R. 
Co., 167 N.B. 200, 326 HI. 179. 

48. Fla.—McRae v. Robbins, 9 So. 
2d 284, 151 Fla. 109. 

Subpoena 

When Jurisdiction of an agency 
over subject matter is shown to ex¬ 
ist, the authority to issue a subpoena 
is controlled by the ^press terms of 
particular statute involved.—Securi¬ 
ties and Bxchange Conunission v. 
Bourbon Sales Corporation, D.aKy., 
47 F.Supp. 70. 

4®. Cal.—People ex rel. McGroarty 
v. City of Lios Angles, 50 P.2d 
101, 9 CalALpp.2d 481.' 

D.C.—Sherwood Bros. v. District of 
Columbia, 118 F.2d 162, 72 App.D, 
C. 155. 

N.T.—Hardenbrook ▼, Combs, 290 N. 
Y.<S. 290, 160 Mise.^546. 

Teifiinlcal rules of ,)B|fimlz|al law do 
not apply.—Kelso v. Cashen, App., 
68 NJai.2d 855. 

582 


D.C.—Sherwood Bros. v. District 
of Columbia, 118 F.2d 162, 72 App. 
D.C. 166. 

51. Miss.—^Lee County v. James, 174 
So. 76, 178 Miss. 564. 

Utah.—Christiansen v. Harris, 163 P, 
2d 814, 109 Utah. 1. 

Statute requiring entry by 61erk 
The statute requiring all votes, or¬ 
ders, and proceedings of commissions 
to he entered by the clerk is not con¬ 
fined merely to votes of a public 
board, but also includes Itis orders 
and proceedings, and the purport of 
the statute is to require that a pub¬ 
lic record of the proceedings 
be. kept, and it must have been in¬ 
tended that a record so kept should 
constitute a public record.—New 
England Box Co. v. C & R Const. 
Co., 49 N.B.2d 121, 813 Mans. 696, 150 
AXkR. 152. 

62. Tex.-r-Securlty State Bank of 
S€Ui Juan V. State, CivAipp., 169 
. S.W.2d 554, error refused. 

Power 

(1) Generally, the tribunal empow¬ 
ered to hear controversies is empow¬ 
ered to pass on its Jurisdiction to 
hear such controversies.—Thompson 
Products V. National Labor Relations 
Board, C.CAu6, 188 F.2d 687. 

(2) Although Jurisdiction is essen¬ 
tial to give validity to determination 
of public authorities and, without 
Jurisdiction, their acts are void and 
open to collateral attack, vesting in 
such authorities exclusive initial 
power to detern^e whether authori¬ 
ties have Jurisdiction is not a vio¬ 
lation of constitutional rights, where 
th^e is provision for adequate Ju¬ 
dicial review before orders of such 
authorities become final or effective. 
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challenged,53 since such determination is a prerequi¬ 
site to its further proceeding in the matter,54 but it 
does not ordinarily constitute a judicial adjudication 
of its authority.55 

Hearing or trial. A board may be authorized 
to hold a hearing and take evidence to reach a de¬ 
termination,^5 and under some statutory provisions 
such a hearing and taking of evidence are manda¬ 
tory.®*^ Where a board conducts a trial or hear¬ 
ing in the exercise of its authority, such a trial or 
hearing must be fair and open,®® and an opportunity 
afforded to present all the facts.®® 


Evidence. Public boards are usually given freer 
scope than trial courts in the application of the 
conventional rules of evidence.®® In the absence 
of statutory requirement, technical rules of evi¬ 
dence need not be applied,especially with re¬ 
spect to the admission®® and exclusion®® of evi¬ 
dence. It has been stated, however, that the more 
liberal the practice in admitting testimony, the 
more imperative the obligation to preserve the es¬ 
sential rules of evidence by which rights are as¬ 
serted or defended.®^ 

Findings. Where a board is required to make 


—Waning v. La Belle S. S. Co., C.C. 
A.Ohio, 148 F.2d 198. 

63. Tex.—Security State Bank of 
San Juan v. State, Clv.App., 169 
S.W.2d 664, error refused. 

64. Tex.—Security State Bank of 
San Juan v. State, supra, 

55. Tex.—Security State Bank of 
San Juan v. State, supra. 

TinaUty and conomslveiLesMi 

(1) It has been held that, where 
the act creating a board expressly 
provides that it shall on hearing de¬ 
termine Question of Jurisdiction, such 
determination when supported by 
substantial evidence is final and con¬ 
clusive and not subject to review by 
an appellate court, but, if the act 
does not confer such power on the 
board or commission, then the ques¬ 
tion is subject to independent review 
by the appellate tribunal.- 7 TJtah 
Copper Co. v. Railroad Retirement 
Board, C.C.A.C 0 I 0 ., certiorari denied 
68 S.Ct 258, 817 U.S. 687, 87 L.Bd. 
6€1—Nevada Consol. Copper Corpora¬ 
tion V. Railroad Retirement Board, 
129 F.2d 868, certiorari denied 63 S. 
Ct 268, 817 U.S. 687, 87 L.Bd. 650. 

(2) It has also been stated gener¬ 
ally that a board cannot conclusive¬ 
ly settle the question of Jurisdiction, 
and thus endow itself with power.— 
Petition of Heffeman, 11 N.W.2d 
680, 244 Wis. 104—Borgnls v. Falk 
Co., 133 N.W. 209, 147 Wis. 827. 

53. N.T.—In re City Ice & Fuel Co., 
18 N.T.S.2d 688, 173 Misc. 634, ap¬ 
peal dismissed 23 N.T.S.2d 376, 260 
App.Div. 637, appeal denied appli¬ 
cation of City Ice & Fuel Co., 26 
N.T.S.2d 1011, 261 App.Div. 847. 

57. N.T.—Rochester Oa.s & Electric 
Corporation v. Maltbie, 16 N.T.S.2d 
168, 172 Misc. 869, reversed on j 
other grounds 18 N.T.S.2d 630, 268 
App.Div. 682, affirmed 29 N.B.2d 
936, 284 N.T. 626. 

53 . U.S.—Powhatan Mining- Co. v. 
Ickes, C.C.A.6, 118 F.2d 105-^p- 
Ples Co. Manufacturers v. National 
Labor Relations Board, C.CA-8, 
108 F.2d 963—Tracy, v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
63 F.2d 675, certiorari denied §3 
S.Ct 88, 237 U.S. 632, 77 .LXd. 648 


—Payne v. Griffin, D.C.Ga., 61 F. 
Supp. 688—BHine v. U. S., D.C.Neb., 
41 P.SUPP. 677. 

Cal.—^La Prade v. Department of 
Water and Power of City of Los 
Angeles. 162 P.2d 13, 27 Cal.2d 47. 
Fla.—^Tork v. State ex rel. -Schwaid, 
10 So.2d 813, 162 Fla. 286. 

Minn.—State ex rel. Rockwell v. 
State Board of Education, 6 N.W. 
2d 261, 213 Minn. 184, 143 A.L.R. 
603. 

N.T.—Heaney v. McGoldrick, 36 N.E. 
2d 641, 286 N.T. 38—People ex rel. 
Hirschberg v. Board of Supers of 
Orange County, 167 N.F. 204, 261 
N.T. 166—Marburg v. Cole, 26 N.T. 
S.2d 77, 261 App.Div. 324, reversed 
on other grounds 36 N.E.2d 118, 
286 N.T. 202, 186 A.L.R. 784. 

The right to a full hearing in a 
quasi-judicial proceeding embraces 
not only the right to present evi¬ 
dence, but also a reasonable oppor¬ 
tunity to know the claims of the 
opposing party and to meet them. 
N.T.—^Townley v. Bruckman, 6 N.T. 

S.2d 899, 168 Misa 422. 
p€u—^In re Employes of American 
Store Oo., Com.Pl., 9 Sch.Leg.Reg. 
206. 

Unfair trial 

A trial, which proceeds to a con¬ 
clusion resulting in a quasi-judicial 
determination depriving a party of 
legal rights, is unfair if the deter¬ 
mination is necessarily based on a 
finding of fact which is not supported 
by common-law proof of a probative 
character.—^Townley v. Bruckman, 6 
N.T.S.2d 899, 168 Misc. 422. 

59. U.S.—Cupples Co. Manufactur¬ 
ers V. National Labor Relations 
Board, aC.A.8, 103 P.2d 963. 

Md.—^Heath v. Mayor and City Coun¬ 
cil of Baltimore, 49 A.2d 799, 187. 
Md. 296. 

N.T.—People ex rel. Hirschberg v. 
Board of Supers of Orange County, 
167 N.B. 204, 261 N.T. 166. 

Board xnay not withhold evldenoe 
that the law requires it to keep 
and then contend that one entitled 
thereto has not proved his case.— 
Tork V. State ex rel. Schwaid, 10 So. 
2d 813, 162 (Fla. 286. 

383 


>60. U.S.—N. L. R. B. V. Donnelly 
Garment Co., 67 S.Ct 766, 330 U. 
S. 219, 91 L.Bd. 864—Bridges v. 
Wixon, Cal., 65 S.Ct 1443, 826 U. 
S. 135, 89 L.Ed. 2108. 

Znfecenoes 

A public board with power, after 
hearing, to determine on the evi¬ 
dence in adversary proceedings 
whether violations of statutory com¬ 
mands have occurred, may infer 
within limits of the inquiry from 
proved facts such conclusions as rea¬ 
sonably may be based on the facts 
proved.—^Republic Aviation Corp. v. 
N. L. R. B., 65 S.Ct 982, 324 U.S. 
798, 89 L.Bd. 1872, 167 A.L.R. 1081. 

61. Ind.—Warren v. Indiana Tele¬ 
phone Co., 26 N.K2d 399, 217 Ind. 
93. 

Kan.—State ex rel. Tice v. Brooks, 
163 P.2d 414, 160 Kan. 626. 

N.T.—People ex rel. Hirschberg v. 
Board of Sup’rs of Orange County, 
167 N.B. 204, 251 N.T. 166. 

62. N.T.—^People ex rel, Hirschberg 
V. Board of Sup’rs of Orange Coun¬ 
ty, supra. 

Pa-—^Phillips V. Unemployment Com¬ 
pensation Board of Review, 30 A. 
2d 718, 152 Pa.Super. 76, 
Competent proof required 
Competent proof that a compre¬ 
hensive report of pertinent testimony 
was placed before statutory tribunal 
sitting in a quasi-judicial capacity is 
required as an incident to ordinary 
requirements of fair play.—Jersey 
City V. Hudson County Board of 
Taxation, 32 A.2d 694, 130 N.J.Law 
809. 

Bvldence held inadmissible 
U.S.—Aetna Portland Cement Co. v. 
Federal Trade Commission,' C.CJL 
7, 157 F.2d 633, reversed on other 
grounds Federal Trade Commis¬ 
sion V. Cement Institute, 68 S,^ 
798, 333 U.G. 683, 92 L.Ed. 1009, 
rehearing denied 68 S.C^ 1492, 884 
UB. 889, 92 L.Ed. 1764. 

63. U.S.—^Levers v. Berkshire, Q.CJL 
10, 151 F.2d 936. 

N.T.—^People ex rel. Hirschberg v. 
Board of Supers of Orange County, 
167 N.B.2d 204, 251 N.T. 156.. 

64. U.S.—Bridges V. Wixon, CaL, jliS 
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findings of fact,®^ such findings must be in accord¬ 
ance with statutory requirements.®^ Findings of 
fact must be based on facts established by evi¬ 
dence,6^ and nothing can be treated as evidence 
which is not introduced as such.®® It has been 
stated that a commission in making findings of fact 
should take and weigh evidence, both as to its ac¬ 
curacy and credibility,®® determine facts of a bask 
or underlying nature from an attentive consider¬ 
ation of the evidence,7® infer ultimate facts, usual¬ 
ly in the language of the statute, from the basic 
facts,'^^ and make a decision from this finding by 
the application of the statutory criterion.^® 

The absence of specific findings does not neces¬ 
sarily constitute error,and findings that are 
general in form may be suflScient to support the ad 
judication.^^ 

S.Ct. 144S, 826 •TT.S. X36, 89 Li.Ed. 

2103. 

05. D.C.—Saginaw Broadcasting Oo. 

V. Federal Communications Com¬ 
mission, 96 F.2d 654, 68 App.D.C 
282, certiorari denied Gross v. 

Sai^naw Broadcasting Co., 69 S.Ct. 

72. 305 TJ.S. 613, 83 L.Bd. 891. 

Beasons lor duty 

In order that basis for determina¬ 
tion may be definite and certain 
where issues of fact are presented, 
and in order that determination may 
be reviewed, a duty is imposed on de¬ 
termining body or officer to set forth 
factual grounds of the decision, par¬ 
ticularly where relief sought is de¬ 
nied.—New York State Guernsey 
Breeders Co-op, v. Noyes, 80 N.B.2d 
471, 284 N.T. 197, followed in 32 N.B. 

2d 828. 235 N.T. 623. 

66 . Fla.—^McRae v. Bobbins, 9 So.2d 
284, 161 Fla. 109. 

67. Cal.—^La Prade v. Department 
of Water and Power of City of Los 
Angeles. 162 P.2d 13. 27 Cal.2d 47, 

Dl.—Flick V. Gately, 65 N.BI.2d 137, 

828 DLApp. 81. 

Md.—Heath v. Mayor and City Coun¬ 
cil of Baltimore, 49 A.2d 799, 187 
Md. 296. 

Nature of evldeiioe 

(1) Generally, in absence of spe¬ 
cial statutes, an agency cannot, over 
objection, make findings of facts sui)- 
ported solely by hears^ evidence.— 

Steen v. Board of Civil Service 
Oom'rs, 160 P.2d 8 i 6 , 26 Cal.2d 716. 

( 2 ) Only ^avidence which opposite 

paHy has an opportunity to refute 
at a hearing,can be relied on as a 
bfeusis ^of a ;finding.r-iOUye Proratlon 
Progzum Committ^ fpr Olive Prpra- 
tion Zone No. 1 vl A^cultoral Pro¬ 
rate Comnoissioxi. 169 jp.2d 913, 17 
Cal.2d 204. . 

6 IgL CaL—La Pi^e v. Department of 
Water ,and, Pqwer of City of Los 
Angeles, 162 F.2d 18, 27 CaL2d 
47w 


The findings of a public board or body may be 
made conclusive of fact issues,^® and define right 
and duties, subject only to questions of law.^® 
Decision or determination. A public board should 
make such determinations as it has the power to 
make.7^ Its decision or determination, however, 
must be within the granted authority,*^® have a ba¬ 
sis in law,^® and be grounded on a consideration of 
the relevant facts.®® It has been stated gener¬ 
ally that, when a board has authority to determine 
a question, its determination is in effect a judg- 
ment,®i having all the incidents of a court of lim¬ 
ited jurisdiction,®® and is final and conclusive,®® 
unless set aside on appeal authorized by statute,®^ 
at least in the absence of a charge of fraud, breach 
of faith, or abuse of discretion.®® 

Orders. A public board or commission may 

Bes Jndloata does not apply to de¬ 
cisions of public officers and boarda 
—Grandview Dairy v. Jones, D.C. 
N.Y.. 61 F.SUPP. 460. 

78. D.S.—Social Sec. Bd. v. Nlerotko, 
Mich., 66 SX^L 687, 827 U.S. 358, 
90 L.Bd. 718. 162 A.L.B. 1445. 

70- U.S.—Social Sec. Bd. v. Nlerotko, 
gupra. 

Change in law 

A change of law pending a hearing 
or act must be followed with respect 
to a permit for the doing of a future 
act; otherwise the body would issue 
a permit contrary to existing legis¬ 
lation.—Socony-Vacuum on Co., Ina 
V. Mount Holly Tp., 6 i A.2d 19, 136 
N.J.Law 112, 169 A.L.i^ 679. 

80. Cal,—^La Prade v. Department of 
Water and Power of City of Los 
Angeles, 162 P.2d 18, 27 Cal.2d 
47, 

Md.—Heath v. Mayor and City Coun¬ 
cil of Baltimore, 49 A.2d 799, 187 
Md. 296. 

N.T.—^People ex rel. Hirschberg v. 
Board of Sup’rs of Orange Coun¬ 
ty, 167 N.B. 204, 261 N.T. 166. 
81- Cal.—Wallace v. Board of Edu¬ 
cation of City of Los Angles, 147 
P.2d 8 , 68 Cal.App.2d eiL 
^ Cal.^—Wallace v. Board of Edu¬ 
cation of City of Los Angeles, su¬ 
pra. 

83., Cal.—Wallace v. Board of Edu¬ 
cation of City of Los Angeles, su¬ 
pra. , 

Wash.—^Knestis v. Dnemployment 
Compensation and Placement Divi¬ 
sion, 184 P4d 76, 16 Wash.2d 677. 

184. Wash.—Knestis v.' Unemploy¬ 
ment Compensation and Placement 
Division, supra< 

sfc ^ Cal,—Wallace V. Board of Bdu- 
'cation of City of. Loa Angeles, 147 
Pl2d 8 ; 68 Cal.AJ)P.2d 611. 
.Wj^hl-rr^estis v. thimplosnnent 
Cpk^OnMtiOn and Placement Divi- 
jrfori, 18^4‘P.2d ^ 6 , 16 WashL2d 677. 


DL-Flick V. Gately, 65 N.B.2d 137, 
328 ni-App. 81. 

69. D.C.—Saginaw Broadcasting Co. 
V, Federal Communications Com¬ 
mission, 96 F.2d 564, 68 App.D.C. 
282, certiorari denied Gross v. 
Saginaw Broadcasting Co., 69 S.Ct. 
72, 306 IT.S. 618, 83 KEd. 891. 

7a D.C.—Saginaw Broadcasting Oo. 
V. Federal Communications Com¬ 
mission, 96 F.2d 664, 68 App.D.C. 
282, certiorari denied Gross v. 
Saginaw Broadcasting Co., 69 S.Ct. 
72, 306 U.S. 613, 83 L.Bd. 891. . 

71. D.C.—Saginaw Broadcasting Co. 
V. Federal Communications Com¬ 
mission, 96 F.2d 664, 68 App.D.C. 
282, certiorari denied Gross v. 
Sa^naw Broadcasting Co., 69 S.Ct. 
72, 306 U.S. 613, 83 D;Bd. 391. 

72. D.C.—Saginaw Broadcasting Co, 
V. Federal Communications Com¬ 
mission, 96 F.2d 654, 68 App.D.C. 
282, certiorari denied Gross v. Sagi¬ 
naw Broadcasting Co., 59 8.Ct 72, 
806 U.S. 618, 88 L.Ed. 891. 

73. Wia—OBuhler v. Department of 
Agriculture and Markets, 280 N.W. 
867, 229 Wis. 188.. 

74. Wis.—OBuhler v. Department of 
Agriculture and Markets, supra. 

75. U.S.- 7 -Becon 8 truction Finance 

Corporation v. Bankers Trust Co., 
Mo., 63 S.Ct. 616, 3.18 U.S. 163, 87 
L.Ed. 696. 

7a U.S.—^Reconstructiou • Finance 
Corporation v. Bankers Trust Co., 
supra. 

77- N.T.—Newbrand V. City of 

Yonkers, 83 N.E.2d 75, 286 N.T. 
164. 

Bespoxuiibility and di^ty ofumot be 
shifted to court 

A public board cannot shift to a 
-court the responsibility and duty of 
making determinations which only 
the board has, under the law, power 
to maka—Newbrand v. City of 
, era, supra * “ 
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be authorized to issue appropriate orders,®® which 
must be in conformity with statutory provisions.®^ 
An order must be clear and certain.®® Orders must 
be based on findings of fact®® and supported by 
competent and relevant evidence.®® 

The orders of boards should not be strictly con¬ 
strued,and, like statutes, are not to be given 
strained and unnatural constructions.®® Where a 
board has no jurisdiction over the subject matter, 
any order made therein is void,®® and an order 
adjudicating the rights of individuals is binding 
only on the parties to the proceedings.®^ An or¬ 
der made on notice to all parties in interest in the 
progress of the proceedings is a final adjudication, 
subject only to the right of review and appeal.®® 
A change of personnel in a board during the course 
of the hearing, or at any time before the issuance 
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of a final order on the hearing, does not invali¬ 
date the order.®® 

Rehearing or reopening. A board may be author¬ 
ized to grant a rehearing®*^ or reopen a proceeding®® 
on its own motion,®® where such action appears to 
be necessary.! 

Reversal or revocation. Whether a board can 
reverse a particular determination depends on the 
kind of power exercised in making the determina¬ 
tion and the terms of the statute under which the 
power was exercised.® It has been held that, in 
the absence of statutory authority,® a board cannot 
sit in review of its determinations, or change, or 
vacate, or annul them.^ Where the authoritative 
law intends the action or decision of a board to be 
final, it has been held that it may not thereafter be 
revoked.® 


OFFICERS 


88. Fla.—^McHae v. Bobbins, 9 So.2d 
284, 151 Fla. 109. 
sratnre 

Orders of regrulatory bodies are In 
the public Interest and are not In 
the nature of suits at common law 
and frequently authorize remedies in 
derogration of the common law.— 
Bowles V. Skagras, CC.A.K:y., 161 F.2d 
817. 

Without retrospective aspect 
Where the question Is whether 
commission has power to issue a 
prospective regrulatlon or order with¬ 
out any retrospective aspect, the 
sole test Is what power was given 
by the constitution and congress.— 
Shawmut Ass’n v. Securities and 
Exchange Commission, C.C.A.1, 146 
P.2d 791. 

87. Fla.—^McRae v. Bobbins, 9 So.2d 
284, 151 Fla. 109. 

TTnreasoiiable and arbitrary orders 
unauthorized 

Statutes delegating power to make 
reasonable orders do not confer on 
board or commission arbitrary or un¬ 
limited powers not granted by terms 
of statute, and do not authorize un¬ 
reasonable and arbitrary orders 
which are violative of guaranty of 
due process of law.—McBae v. Bob¬ 
bins, supra. 

88i U.S.—^A. EL Staley Mfg. Co. v. 
Secretary of Agriculture, CCA«7, 
120 F.2d 258. 

Where violator subject to penalty 
An order, the violation of which 
subjects violator to a penalty, is in¬ 
valid unless It is sufficiently explicit 
to inform those who are subject to 
it what conduct on their part will 
render them liable to penalty.—^Bail- 
road Commission v. Fort Worth & 
D. C. By. Co., Tex.Civ.App., 161 S. 
W.2d 560, error refused. 

8^ XJ.S.—Securities and Exchange 
Commission vl Chenery Corpoi^ 
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tion. Cal., 63 S.Ct 454. 818 U.S. 
80, 87 L.Ed. 626. 

Pa.—^Phillips V. Unemployment Com¬ 
pensation Board of Bevlew, 80 A.2d 
718, 152 Pa.Super. 75. 

90. Pa.—Phillips v. Unemployment 
Compensation Board of Beview, 
supra. ^ 

Sufficient to oonvinoe a reasonable 

All orders and decrees of boards 
and commissions must be supported 
by evidence sufficient to convince a 
reasonable mind to a fair degree of 
certainty.—Pennsylvania Labor Be- 
latlons Board v. Eaufmann Depart¬ 
ment Stores, 29 A.2d 90, 345 Pa. 398. 

91. Miss.—^Martin v. Board of Supers 
of Winston County, 178 So. 315, 
181 Miss. 363. 

92. U.S.—^Barron v. Coop. Creamery 

V. Wickard, CCLAWis., 140 F.2d 
485. 

93. Tex,—Security State Bank of 
San Juan v. State, Civ.App., 169 <8. 

W. 2d 654, error refused. 

94. U.S,—Columbia Broadcasting 

System v. U. S., N.T., 62 S.Ct. 1194, 
316 U.S. 407, 86 L.Ed. 1563. 

95. U.S.—^In re Fort Dodge, D. M. 
& S. B. Co., D.C.Iowa, 47 F.Supp. 

96. 

96. U.S.—Twin City Milk Producers 
Ass'n V. McNutt, C.CAu, 122 F.2d 
564. 

97. U.S,—Interstate Commerce Com¬ 
mission V. Jersey City, N.J., 64 S. 
Ct. 1129, 822 U.S. 603, 88 LJSld. 
1420. 

Discretion 

(1) Ordinarily, rehearings before 
public bodies are addressed to their 
own discretion, and only a showing 
of the clearest abuse of discretion 
could sustain an exception, to that 
rule.^U, S. V. Pierce Auto Freight 
Lines, Or., 66 SCt. 687, 827 US. 615, 
90 UEd. .82L 


(2) Behearlngrs before public bod¬ 
ies are not matters of right, but 
pleas to discretion, and the discre¬ 
tion to be invoked is that of the 
body making the order, not that of 
reviewing body.—Interstate Com¬ 
merce Commission v. Jersey City, 
N.J., 64 S.Ct. 1129, 322 U.S. 603, 88 
L.Ed. 1420. 

98. U.S.—Sprague v, Woll, C.CAl. 
Ill., 122 P.2d 128. 

99. U.S.—Sprague v. Woll, supra. 

1. U.S.—Sprague v. Woll, supra. 

2. Cal.—Olive Proration Program 
Committee for Olive Proration 
Zone No. 1 v. Agricultural Pro¬ 
rate Commission, 109 P.2d 918, 17 
Cal.2d 204. 

Bzistenoe of fact or status 

It has been held that the deter¬ 
mination as to existence of a fact or 
status which is based on a present 
or past group of facts cannot there¬ 
after be altered or modified.—Olive 
Proration Progrram Committee for 
Olive Proration Zone No. 1 v. Agri¬ 
cultural Prorate Commission, supra. 

3. Clear intentiOB 

Clear intention of legislature to 
vest a body with continuing Jurisdic¬ 
tion with power to alter or modify 
its orders must appear.—^Pacheco v. 
Clark, 112 P.2d 6T, 44 CalJVpp.2d 147. 
Statute oonstmed 

The statute providing that deci¬ 
sions of commission should be final 
and not subject to rev*Sw by any 
other tribunal merely deprived other 
tribunal of right of review, and did 
not grant such powers to the comr 
mission.—Pacheco v. Clark, supra. 

4. Cal.—Olive Proration Program 
Committee for Olive Poratlon Zone 
No. 1 V. Agricultural Prorate Com¬ 
mission, 109 P.2d 918, 17 CaL2d 204 
—Pacheco v. Clark, 112 P.2d 67, 44 
CaL2d 624. 

5. Ariz.—Magma Copper Co. v« Arl- 
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c. Eeview or Control l)y Courts 

(1) In general 

(2) Exhaustion of remedy 

(3) Procedure 

(4) Scope and extent 

(5) Hearing and determination 

(1) In General 

The acts and decisions of public boards or bodies 
may be subject, at least to a limited extent, to review 
by the courts. 

The acts and decisions of public boards or bodies 
may be subject to review by the courts, at least to a 


limited extent,® and the mere fact that a regulation 
may bar judicial review is not conclusive of right 
to resort to the courts, since the court will consid¬ 
er whether such regulations are consistent with 
the legislative intent,*^ The decisions, orders, or 
determinations of particular public boards or bodies 
are subject to review by the courts under the ex¬ 
press provisions of some statutes.® When and un¬ 
der what circumstances or conditions such judicial 
review is available,® and the persons accorded a 
right to obtain a review,are ordinarily ascertained 
from the terms of the statute, and the courts will 
not ordinarily interfere in a manner or imder con¬ 
ditions other than those provided.^! 


zona State Tax Ck^xnmission, 191 F. 
2d 169, 67 Arlz. 77. 

Cal.—^Lindell Co, v. Board of Permit 
Appeals of City and County of San 
Francisco, 144 P.2d 4, 23 Cal.2d 
308. 

WhVD, STLbh aotlott 1)6003X108 filial 
depends on the scheme of the law 
by which the power is conferred.— 
Liindell Co. v. Board of Permit Ap¬ 
peals of City and County of San 
Francisco, supra.. 

a. U.S.—Ashbury Truck Co. v. Rail¬ 
road Commission of State of Cali¬ 
fornia, D.C.Cal., 52 P.2d 263, af¬ 
firmed Asbury Truck Co, v. Rail¬ 
road Commission of State of Cali¬ 
fornia, 53 S.Ct 94, 287 XJ.S. 670, 77 
L.Ed. 501. 

Cal.—^Vaughn v. Board of Police 
Com’rs of City of Los Angeles, 140 
P.2d 130, 59 CaIA.pp.2d 771, appeal 
dismissed 64 S.Ct 639, 321 U.S. 
761, 88 L.Bd. 1052-^paulding v. 
Philbrick, 108 P.2d 59, 42 CalAipp. 
2 d 68. 

Colo.—City and County of Denver v. 

Lewin, 106 P.2d 854, 106 Colo. 331. 
Fla.—^Nelson v. Lindsey, 10 So,2d 131, 
161 Fla. 696—State ex rel. Wil¬ 
liams V. Whitman, 156 So. 705, 116 
Fla. 196, 95 A.L.R. 1416. 

Ky.—^Dougherty v. Kentucky Alco¬ 
holic Beverage Control Board, 130 
S.W.2d 766, 279 Ky. 262. 

Pa.—^Paulus Dairy v. Milk Control 
Commission, Com.Pl., 30 North.Co. 
107. 

Tex.—^Texas Liquor Control Board v. 

Abogado, CivA.pp., 172 S.W.2d 778. 
As affected by constitutional provi¬ 
sions see Constitutional Law S 
156. 

«*Appeal*» 

An “appeal** to court from decision 
of board is not*an appeal in the sense 
of a transfer of Jurisdiction from 
one court to another, but Is a process 
for invoking Judicial power to deter¬ 
mine legal ixijury complained of, or 
legality of an act^ done by officers 
of anoUier department—Colonial 
Beacon Oil Co. v. Zoning Board of 
Appeals of City of Hartford, 23 A.2d 
151, 128 * Conn. 361—^Rommell v. 


Walsh, 16 A.2d 6. 127 Conn. 16—First 
Nat Bank & Trust Co. of Port Ches¬ 
ter, N. Y., V. Zoning Board of Ap¬ 
peals of Greenwich, 10 A.2d 691, 126 
Conn. 228. 

On the theoiT of the exercise of 
qnasi-Judloial power by public agen¬ 
cies, appeals or writs of error are 
permitted from the findings.—State 
V. Huber, 40 S.B.2d 11, 129 W.Va. 
198, 168 A.L.R. 808. 

Bolings 

The ultimate test of l^evlewabilUy 
of rulings of public bodies is not 
to be found in an overrefined tech¬ 
nique, but must be found in the need 
of the review to protect from the 
irreparable injury threatened in the 
exceptional case by such lulings 
which attach legal consequences to 
action taken in advance of other 
hearings and adjudications that may 
follow.—Columbia Broadcasting Sys¬ 
tem V. U. S., N.Y., 62 act 1194, 316 
U.S. 407, 86 L,Bd. 1663. 

Rroceediag for enforcement of sub¬ 
poena 

In a proceeding for the enforce¬ 
ment of a subpoena issued by a pub¬ 
lic body, the court will not under¬ 
take to decide the same issue which 
is before the. body before ordering 
compliance with the subpoena.—Se¬ 
curities and Exchange Commission 
v. Bourbon Sales Corporation, D.C. 
Ky., 47 F.Supp. 70. 

7. U.S.—^Levers v, Anderson, Colo., 
66 act 72, 326 U.S. 219, 90 L.Ed. 
26, 

a U.S.—Levers v. Anderson, supra. 
N.Y.—^Rochester Gas & Electric Oor- 
poration v. Maltbie, 15 N.Y.S.2d 
163, 172 Mlsc.. 359, reversed on 
other grounds 18 N.Y.S.2d 630, 258 
App.Div. 682, affirmed 29 N.E.2d 
936, 284 N.Y. 626. 

Tex.—^Hiller v. Tarry, CivA.pp., 191 
S.W.2d 501, refused no reversible 
error. 

Hatnxe of Jurisdiction 

(1) In proceeding to ireview orders 
of federal boards and commissions, 
the Jurisdiction of the circuit court 
of appeals, when granted hy con¬ 
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gress, is original rather than appel¬ 
late in character.—Natural Gas Pipe¬ 
line Co. of America v. Federal Pow¬ 
er Commission, C.C.A.7, 128 F.2d 481. 

(2) Whenever legislature provides 
for an appeal to a court from a de¬ 
cision of a reviewing board or of¬ 
ficer, the court no matter what its 
grade, is one of limited Jurisdiction 
for the purpose, and must keep 
strictly within the letter of statute 
defining its power.—City and County 
of Denver v. Lewin, 106 P.2d 864, 
106 Colo. 331. 

Statute providbig uniform procedure 
Unless some reference is made in 
any given statute to the statute pro¬ 
viding uniform procedure for appeal 
from decisions of certain named 
commissions, any state department, 
or official, an appeal under that stat¬ 
ute is not authorized by law.—^Peti¬ 
tion of Dondero, 51 A.2d 39, 94 N.H. 
236. 

9. U.S.—State of Old. v. U. S. Civil 
Service Commission, Okl., 67 S.Ct. 
544, 330 U.S. 127, 91 L.Ed. 794— 
N, L. R. B. V. Cheney Cas. Lumber 
Co., 66 S.Ct 663, 327 U.S. 385, 90 
L.Bd. 739—^Levers v. Anderson, 
Colo., 66 S.Ct 72, 326 U.S. 219, 90 
L.Bd. 26—American Power & Light 
Co. V. Securities and Exchange 
Commission, 65 S.Ct 1254, 325 U.S. 

385, 89 L.Bd. 1683—Securities & 
Exchange Commission v. Okin, 65 
S.Ct 1254, 325 U.S. 385, 89 L.Ed. 
1688. 

Wis.—Clintonville Transfer Line v. 
Public Service Commission, 21 N. 
W'.2d 6, 248 Wis. 69. 

10 - U.S.—American Power & Light 
Co. V. Securities and Exchange 
Commission, 65 S.Ct 1254, 325 U.S. 

386, 89 L.Ed. 1683—Securities and 
Exchange Commission v. Okin, 65 
S.Ct 1254, 825 U.S. 885, 89 L.Bd. 
1688. 

11. U.S.—Northrop Coirporation v. 

Madden, D.C.Cal., 30 FjSupp. 993. 
ParticTilaar tvibnnal ~ 

When a mode of review is or¬ 
dained which c^ls for resort to a 
particular tribunal, all other methods 
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While it has been held that, in the absence of 
statutory authority, a court has no jurisdirtion to 
entertain an appeal from a board or commission,!^ 
and that the right of a public body to function does 
not depend on provisions granting or failing to 
grant review,!® it is generally held that, in the ab¬ 
sence of a statute providing for review,!^ and inde¬ 
pendently of a statute specifically providing for re¬ 
view,!® the courts have inherent power,!® in the 
exerdse of their general jurisdiction to review the 
acts of any board or commission,!^ where it is con¬ 
tended that they have acted in an arbitrary, unlaw- 

of review are excluded.—^Bowles v. 

Crew. P.C.Cal., 59 P.Supp. 809. 

12. U.S.—Shimola v. Local Board 
No. 42 for Cuyahoga County, D.C. 

Ohio, 40 F.Supp. 808. 

Conn.—^Long v. Zoning Commission 
of City of Norwalk, 50 A.2d 172, 

133 Conn. 248. 

—Clintonville Transfer Line v. 

Public Service Commission, 21 N. 

W.2d 5, 248 Wis. 59. 

13. Ind.—Financial Aid Corporation 

V, Wallace, 23 N.B.2d 472, 216 Ind. 

114, 126 A.L.R. 736. 

14. Fla.—State ex rel. Watson v. 

Lee, 24 So.2d 798, 167 Fla. 62. 

Ind.— Wllmont v. City of South 
Bend. 48 N.E.2d 649, 221 Ind. 538. 

Pa.—Cowdery v. Shafer, Com.Pl., 67 
Dauph.Co. 366. 

15. Fla.—^Nelson v. Lindsey, 10 So. 

2d 131, 161 Fla. 696—State ex rel. 

Williams v. Whitman, 166 So. 706, 

116 Fla. 196, 96 Al.L.R. 1416. 

Ind.—Coleman v. City of Gary, 44 N. 

R2d 101, 220 Ind. 446. 

16. Ky.—Kendall v. Berling, 175 S. 

W. 2d 489, 296 Ky. 782. 

Md.—Heaps v. Cohh, 46 A..2d 78, 185 

Md. 372—Hecht v. Crook. 40 A.2d 
673, 184 Md. 271. 

17. U.S.—David L. Moss Co. v. U. 

S., Cust&PatApp., 103 F.2d 895. 

Colo.—Colorado Public Welfare 
Board V. Viles, 94 P.2d 718, 106 
Colo. 62. 

Ind.—Wilmont v. City of South 
Bend, 48 N.B.2d 649, 221 Ind. 638— 

Coleman v. City of Gary, 44 N.I3.2d 
101, 220 Ind. 446. 

N.T.—Cleaners* & Dyers* Board of 
Trade v. Spotless Dollar Cleaners, 

270 N.T.S. 153, 150 Misc. 699. 

Pa.—Cowdery v. Shafer, Com.Pl., 67 
Dauph.Go. 365. 

18. U.S.—^Davld L. Moss. Co. v. U. 

S., Oust. & Pat.App., 103 F.2d 396— 

Ashbury Truck Co. v. Railroad 
Commission of State of California, 

D.O.Cal., 62 tF.2d 263, affirmed As- 
bury Truck Co. v. Railroad Com¬ 
mission of State of California, 68 
S.Ct. 94, 287 U.S. 670, 77 L.Bd. 601 
—U. S. V. U. S. G 3 n;>sum Co., D.C. 

D.C., 63 F.Supp. 889—Shimola v. 

Local Board No. 42 for Cuirahoga 
County, D.C.Ohio, 40 F.Supp. 808. 


ful, or unreasonable manner,^® so as to impair per¬ 
sonal or property rights,^® or that the board or 
commission is vested with a discretion which it 
refuses to exercise.^® 

Decisions reviewahle. What decisions of a pub¬ 
lic board or body are reviewable must turn on the 
statute creating it and the type and degree of dis¬ 
cretion conferred.21 Ordinarily, the court will not 
review determinations or decisions of a board which 
have not become final.^2 xhe courts will not usu¬ 
ally interfere with a board at an intermediate point 

the person.—Varney v. Warehlme, C 
C.A.Ohio, 147 F.2d 238. 

(2) Where a title founded on an 
ordinance or a regulation of an 
executive department is litigated in 
chancery, the court may determine 
whether the ordinance or regulation 
is ultra vires and void.—Schaffer T. 
Federal Trust Co., 28 A.2d 76, 132 N. 
J.FjCL. 235. 

Substantial prejudice 
The mere fact that determining 
body haa looked beyond record prop¬ 
er does not invalidate its action im- 
less substantial prejudice is shown 
to result—D. S. v. Pierce Auto 
Freight Lines, Or., 66 S.Ct 687, 827 

U. e. 616, 90 L.Bd. 821. 

20 . Colo.—Colorado Public Welfare 
Board v. VUes, 94 P.2d 713, 105 
Colo. 62. 

21. Md.—Hecht V. Crook, 40 A.2d 
673, 184 Md. 271. 

22. ‘U.S.-U. S. V. Mroz, C.C.A-Wis., 
136 F.2d 221, appeal dismissed 64 
S.Ct 23, 320 U.S. 805, 88 L.Ed. 487 
—U. S. V. Kauten, C.CtAJN.T., 133 
F.2d 703—^Perkins v. Endicott 
Johnson Corporation, C.C~A.N.T., 
128 F.2d 208, affirmed 63 S.Ct 339, 
317 U.S. 601, 87 L.Ed. 424—^In re 
Flesch, D.C.Mont, 63 F.Supp. 978 
—^Ispass V. Pyramid Motor Freight 
Corp., D.C.N.T., 69 P.Supp. 341— 
U. S. V. Parson, D.C.Cal., 22 F. 
Supp. 149. 

Orders 

(1) The indicia of notice, hearing, 
and findings are factors to be con¬ 
sidered in determining whether an 
order of a public body is subject to 
judicial review, but they are not 
alone controlling.—^Mallory Coal Co. 

V. National Bituminous Coal Com¬ 
mission, 99 F.2d 399, 69 App.D.C. 166. 

(2) The failure of an agency to 
conduct' a hearing after notice on 
an. order which it has entered and to 
make findings does not cut off the 
power of judicial review, nor does, 
the action of an agency in holding a 
hearing and making findings under 
circumstances not calling for such 
procedure give a resulting order re- 
viewable character when otherwise 
it would not be subject to review.— 


Fla.—State ex rel. Watson v. Lee, 24 
So.2d 798, 157 Fla. 62—Nelson v. 
Lindsey, 10 So.2d 131, 161 Fla. 696 
—State ex rel. Williams v. Whit¬ 
man, 156 So. 706, 116 Fla. 196, 95 
A.L.R. 1416. 

Ind.-TSmlth V. Lippman, 53 N.R2d 
167, 222 Ind. 261. 

Md.—^Heaps v. Cobb, 46 A.2d 73, 186 
* Md. 372. 

N.H.—Goldsmith v. Kingsford, 32 A. 

2d 810, 92 N.H. 442. 

Ohio.'—State ex rel. Beveridge v. Mc- 
Caw, 12 Ohio Supp. 92. 

"Arbitrary aotiou” 

As respects judicial review, re¬ 
fusal of board to consider evidence 
Introduced or making an essential 
finding without supporting evidence 
is arbitrary action.—Heaps v. Cobb, 
46 A.2d 78, 186 Md. 872. 

Pull and falx hearing 

The court has power on proper ap¬ 
plication to conduct an inauiry for 
purpose of ascertaining whether the 
board has accorded to an aggrieved 
party the fffil and fair hearing to 
which he was entitled as a matter of | 
constitutional right.—Donnelly Gar- 
i ment Co. v. National Labor Rela- 
I tions Board, C.C.A.8, 123 F.2d 216. 

19. U.S.—Williams v. Bowles, D.C. 

Ky., 66 F.Supp. 283. 

Colo.—Colorado Public Welfare 

Board v. Viles, 94 P.2d 718, 105 
Colo. 62. 

Pla.—Nelson v, Lindsey, 10 So.2d 131, 
151 Fla 696—State ex rel. Wil¬ 
liams V. Whitman, 166 So. 706, 116 
Fla 196, 96 A.L.R. 1416. 

Md.—Heaps v. Cobb, 45 A.2d 78, 186 
Md. 372. 

Masa—Mullholland v. State Racing 
Commission, 8 N.E.2d 773, 295 

Mass. 286. 

Wis.—Clintonville Transfer Line v. 
Public Service Commission, 21 N. 
W.2d 5, 248 TOs. 69. 

Buies and regulations 

(1) Where regulations affect or 
determine property rights generally, 
even though not directed to any par¬ 
ticular person, they may be reviewed 
by court in advance of imposition of 
sanctions on a particular person 
when anticipated conformity to them 
woidd cause irreparable, injury to 
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in its procedure,and mere preliminary or pro¬ 
cedural orders are not subject to judicial review.^^ 
CoUateral attack, A determination of a public 
board or body within the scope of its authority is 
not ordinarily subject to collateral attack in the 
courts.25 The void acts, however, of a public body 
are subject to collateral attack,26 and the attempted 
action of a public body without power is void and 
may be attacked for want of jurisdiction at any time 
when an attempt is made to enforce claims found¬ 
ed on such action.27 

(2) Exhaustion of Remedy 
As a gensral rule, the courts will not interfere with a 
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board or commission or review Its acts until all remedies 
before such board or commission have been Invoked and 
exhausted. 

As a general rule, the courts will not interfere 
with a board or commission or review its acts until 
all remedies before such board or commission have 
been invoked and exhausted,^* and it has been held 
that this rule is applicable, even though in a par¬ 
ticular case no remedy is specifically provided,** 
and even though the aggrieved person may believe 
his search will be futile It has been stated that 
the rule is not a matter of judicial discretion,** 
but a fundamental rule of procedure** which must 
be uniformly enforced by the. courts.** On the 
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Mallory Coal Co. v. National Bitu¬ 
minous Coal Commission, supra. 

xT.S.—^Madden v. Brotherhood 
ajid Union of Transit Bmp. of Bal¬ 
timore, CCJLMd.. 147 P.2d 439. 
BroceedixLgfs which threaten to in- 
frinare ri^ts 

A court should avoid interference 
with proceedinsrs until it is certain 
that such proceedings Imminently 
threaten to infringe the rights of a 
party thereto and will not be cor¬ 
rected by the tribunal.—^Purbreeders 
Agricultural Co-operative v. Wiesley, 
132 P.2d 384. 102 Utah 601. 

24. U.S.—^Louisville Gas & Enectric 
Co. V. Federal Power Commission, 
C.C.A.6. 129 F.2d 126, certiorari de¬ 
nied 63 S.Ct 559. 318 U.S. 761. 87 
L.Ed. 1133, rehearing denied 63 S. 
Ct. 768, 318 U.S. 800, 87 UEd. 1164. 

D.C.—^Utah Fuel Co. v. National 
Bituminous Coal Commission, 101 
F.2d 426, 69 App.D.C. 333, affirmed 
69 S.Ct. 409, 306 U.S. 56, 83 L.Bd. 
483. 

25. U.S.—Bridges v. Wixon, C.C.A. 
Cal., 144 P.2d 927. 

Cal.—Stockton y. Department of Bm- 
plbyment, 153 P.2d 741, 25 Cal.2d 

264. 

. ▲ rule or order to govern Ititnre 
Mnductp made by public ^ibunal 
pursuant to legislative mandate, is 
not subject to collateral attack ex¬ 
cept on jurisdictional or constitu¬ 
tional grounds.—^Martin v. Wolfson, 
16 N.W.2d 884, 218 Minn. 667., 

26. U.S.—Walling v. La Belle S. S. 

Co., C.CAL.Ohio, 148 F.2d 198; I 

Minn.—^Martin v. Wolfson, 16 N.W.2d 
884, 218 Minn. 657. 

27. lO";—^People ex rel. New York 
Cent R. Co. v., Limburg, 28 NJ5L 

,' 2d 865, 283 N.T. 344., 
ta U.S.—Vandalia Railway Co. v. 
Public Service Commissioa of Zn- 
dlana, Ind., 37 S.Ct 93, 242 U.S. 

265, €1 L.Bd. 276-^La Verne Co-op. 
Citrus Ass*n v. U, S., C.C.A.Cal.. 
143^ F.2d 416—U. S. v. Mroz, aCLA 
'WIs., 136 F.2d 221, app^ dis- 
miitsed 64 S.Ct 23, 320 U.S. 806, 

. 28 LJJd. 487—U. S, v. Kauten, OC. 


A.N.Y.. 138 F.2d 703—Louisville 
Gas & Blectric Co. v. Federal Pow¬ 
er Commission, C.C.A. 6 , 129 F.2d 
126, certiorari denied 63 S.Ct. 659, 
818 U.S. 761, 87 L.Bd. 1133, rehear¬ 
ing denied 63 S.Ct 768, 318 U.S. 
800, 87 L.Bd. 1164—^Johnson v. U. 
S.. C.CJLMO., 126 F.2d 242—Palm¬ 
olive Co. V. Conway, D.C.Wis., 37 
P. 2 d 114—United Brick & Clay 
Workers of America v. Robinson 
Clay Product Co., D.C.Ohio, 64 F. 
Supp. 872—^In re B7esch, D.CMont, 
63 F.Supp. 978—^Brown v. Lee, D. 
C.CaL, 51 F.Supp., 86 —Adler v. 
Chicago & Southern Air Lines, D. 
C.Mo., 41 F.Supp. 366. 

Cal.—^Miller v. Municipal Court of 
City of I 4 OS Angeles, 142 P.2d 297, 
22 Cal.2d 818—Metcalf v. L.os An¬ 
geles County, 148 P.2d 645, 24 Cal. 
2d 267—Alexander v. State Per¬ 
sonnel Board, 137 P.2d 433, 22 Cal. 
2d 198—^Reardon v. Daly City, 163 
P.2d 462, 71 Cal.App.2d 769—^Peo¬ 
ple v. Keith By. ]^ulpment Co., 
161 P.2d 244, 70 CalJtpp.2d 839— 
Jensky v. State Bd. of Bquallza'r 
tlon. 165 P.2d 87, 67 CalA.pp.2d 612 
—Clark V. State Personnel Board, 
144 P.2d 84, 61 CalA.pp.2d 800— 
Weaver v. State Board of Medical 
Bxaminers, 129 P.2d 780, 54 Cal. 
App.2d 777—Louis Eckert Brewing 
Co. V. Unemployment Reserves 
Commission, 119 P.2d 227, 47 Cal. 
App.2d 844. 

D.C.—First Iowa Hydro-Blec. Co-op. 
V. Federal Power Commission, 161 
F.2d 20, 80 U.SAPP.D.C. 211, re¬ 
versed on other grounds 66 S.Ct 
906, 828 U.S. 162, 90 LuEd. 1143, 
rehearing denied 66 S.Ct 1336, 828 
U.S. 879, 90 , LJBJd. 1647—Branllf 
Airways v. Civil Aeronautics 
Board. 147 F.2d 152, 79 U.S.App. 
D.C. 841—Yankee Network v. Fed¬ 
eral Communications Commission, 
107 P.2d 212, 71 APP.D.C. 11—Utah 
Fuel Co. V. National Bituminous 
Coal Commission, 101 F.2d 426, 69 
App.D.a 833. affirmed 69 S.Ct 409, 
-• 306 U.S. 66 , 88 luJSd. 483—Mallory 
Coal Co. v. National Bituminous 
Coal Commission, 99 F.2d 899, 69 
AppJ>.C'166. 1 


Mass.—St Luke*s Hospital v. Labor 
Relations Commission, 70 N.B.2d 
10, 820 Mass. 467. 

N.Y.—Canzano v. Hanley, 66 N.Y.S.2d 
709, 188 Misc. 167—^Kirn v. Noyes, 
28 N.Y.S.2d 466, 176 Misc. 707. 

Tex.—James v. Consolidated Steel 
Corp., Civ.App., 195 S.W.2d 956, er¬ 
ror refused no reversible error. 
Wash.—^Bowen v. Department of So¬ 
cial Security. 127 P.2d 682, 14 
Wash.2d 148. 

Wis.—James Conroy Family Co. v. 
City of Milwaukee, 16 N.W.2d 814, 
246 Wis. 258. 

Fundameutal test of appellate Juxls- 
diotloxi 

D.C.—^Mallory Coal Co. v. National 
Bituminous Coal Commission, 99 
F.2d 899, 69 App.D.C. 166. 
Jurisdlotioaal prerequisite 
Cal.—^Louls Eckert Brewing Co. v. 
Unemployment Reserves Commis¬ 
sion, 119 P.2d 227, 47 Cal.App.2d 
844. 

Jndielal relief for a supposed or 
threatened injury is not available 
until a prescribed remedy has been 
exhausted.—^Macauley v. Waterman 
S. S. Corp., APP.D.C., 66 S.Ct 712, 
327 U.S. 540, 90 L.Ed. 839—Anderson 
V. Schwellenbach, D.C.Cal., 70 F. 
Supp. 14^Hartman v. Federal Re¬ 
serve Bank of Philadelphia, D.C.Pa., 
55 F.Supp. 801—^Brown v. Lee, D.C. 
Cal., 51 F.Supp. 85—^Henderson v» 
Kimmel, D.C.Kan., 47 F.Supp. 635. 

29. D.C.—^Mallory Coal Co. v. Na¬ 
tional Bituminous Coal Commls- 

‘ Sion, 99 P.2a 899, 69 App.D.C. 166. 

30. D.C.—^Mallory Coal Co. v. Na¬ 
tional Bitunainous Coid Commis¬ 
sion, supra. 

3L Cal.—Alexander v. State Per¬ 
sonnel Board, 137 P.2d 438, 22 Cal. 
2d 198—Hill V. Brisbane, 161 P.2d 
678. 66 Cal.App.2d 15—Clark v. 
State Personnel Board, i44 P.2d 84, 
63, CalApp.2d 800, 

32. Cal.—Clark v. State Personnel 
Board, suprcu 

33. Cah—Alexander v. State Per¬ 
sonnel Board, 137 P.2d 433, 22 Cal. 
2d 198. 
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other hand, it has been held that the rtile is not an 
absolute one,®^ but one of policy, convenience, and 
discretion, rather than of law,*® and the court will 
intervene in a proper case without waiting for in¬ 
termediate remedies to be exhausted.** It has also 
been held that the rule does not bar resort to the 
courts where the board or commission refuses to 
act,*'^ acts illegally or arbitrarily,** or beyond the 
scope of its authority.** 

(3) Procedure 

Where a statute provides for a review of a deter¬ 
mination of a public board, the procedure prescribed must 
be observed. 

Where a statute provides for a review of a de¬ 
termination of a public board, the procedure pre¬ 
scribed must be observed.^® It has been held that 
the same rule applies to pleading and proof of dili¬ 
gence in bringing an action to review an order of a 
board as to pleading and proof of diligence in 
bringing an action to review an order of a court 
or a proceeding to set aside a default judgment.-^^ 
Where a definite public interest should be protected, 
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the public interest should be represented,^^ and the 
board may be a proper party defendant^* 

(4) Scope and Extent 

(a) In general 

(b) Discretion 

(a) In General 

Beyond the minimum Inherent Judicial power of re* 
view, the extent of judicial review of the acts and deci¬ 
sions of particular public boards or bodies usually de¬ 
pends on the legislature. 

Beyond the minimum inherent judicial power of 
review,^^ the extent of judicial review of the acts 
and decisions, of particular public boards or bodies 
usually depends on the legislature.**® Review may 
be restricted to evidence before a public body,^® 
at least where no question of newly discovered evi¬ 
dence or surprise is involved.^^ 

Matters of law may be consideretl,*® and, where 
they are involved, the reviewing courts are free to 
substitute their own judgment for that of a board, 
although great weight must be given to the judg¬ 
ment of the board.®® 
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34 . N.X—Redcay v. State Board of 
Education, 26 A.2d 682, 128 N.J. 
IMW ’281. 

35 . N'.J.—Gorab v. Borough of 
Wood-Rldge. 48 A.2d 512, 138 N.J. 

162—Redcay 7, State Board 
of Education, 26 A.2d 632, 128 N.J. 
Law 281. 

36. KJ.—^Redcay v. State Board of 
Education, supra. 

37. Tex.—James' v. Consolidated 
Steel Corp., Clv.App., 196 S.W.2d 
955 , error refused no reversible er¬ 
ror. 

88 . Tex.—James v. Consolidated 
Steel Corp., supra. 

89. Mass.—fit Luke's Hospital v. 
Labor Relations Commission, 70 R. 
E.2d 10, 820 Mass. 467. 

Tex.—James v. Consolidated Steel 
Corp., Civ.App., 196 S.W.2d 956, 
error refused ho reversible error. ! 

40. Md.—Stark v. Christie, 19 A.2d 
716, 179 Md. 276. 

R.I.~^anzano v. McLaughlin, 26 A. 
2d 860, 68 R.I. 22. 

Transfer to partioolar court 

N.T.—^Rochester Gas & Electric Cor¬ 
poration V. Maltble, 16 N.Y.S.2d 
163, 172 Misc. 369, reversed on 
other grounds 18 N.T.S.2d 630, 258 
App.Dlv. 682, affirmed 29 N.B.2d 
936, 284 N.T. 626—Hagan v.’Picard, 
12 N.T.S.2d 878, 171 Mlsc. 476, af¬ 
firmed 14 N.T.S.2d 706, 268 App^ 
Wv. 77L 

41. Ind.—City of Indianapolis v. 
State ex rel. Kennedy, 70 N.E.2d 
635, 224 Ind. 600. 


42. Conn.—^Rommell v. Walsh, 16 A. 
2d 6, 127 Conn. 16. 

43. Conn.—Rommel! v. Walsh, su¬ 
pra. 

Issues not affeoUng pnbUo generally 

(1) Where subject matter of ap¬ 
peal from board does not give rise, 
to issues affecting public generally, 
board need take no active part in 
litigation, but may leave litigation 
to be prosecuted by the parties 
directly concerned.—^Rommell v. 
Walsh, supra. 

(2) This rule, however, does not 
Justify trial court in dismissing 
board as a party to the appeal, but 
board continues as a proper party 
defendant,—Rommell v. Walsh,, su¬ 
pra, 

44 . —Boorman v. Mayor and 
City Council of Baltimore, 61 A»2d 
658, 187 Md. 678. 

45. Md.—Boorman v. Mayor and 
City Cduncil of Baltimore, supra. 

Findings of fact 

As long as an agency acts within 
scope of powers granted to it with¬ 
out impairing constitutional, rights 
of a citizen, its findings of fact are 
subject to review by courts only to 
extent and in manner prescribed by 
legislature. — Clintonvllle Transfer 
Line V. Public Service Commission, 
21 N;W.2d 5, 248 Wls. 59. 

48. Md.—^Boorman v. Mayor and 
City Council of Baltimore, 61 A.2d 
668 , 187 Md. 678. 
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47. Md.—Boorman v. Mayor and 
City Council of Baltimore, supra. 

48. U.S.—General Tobacco & Gro¬ 
cery Co. V. Fleming, C.C.A.Mich., 
125 P.2d 696. 

Ky.—Kendall v. Belling. 175 S.W.2d 
489. 295 Ky. 782. 

Beterminatioii as to law or fact 
Whether a conclusion drawn from 
evidentiary matters by a public 
tribunal is a conclusion of law so 
as to permit review thereof by a 
court -or a conclusion of fact de¬ 
pends on whether it is reached by 
reasoning or by application of rules 
of law.—^Lake Superior Bistrict Pow¬ 
er Co. V. Public Service Commission, 
294 N.W. 46, 236 Wis. 667. 

Orders 

Generally. Judicial review of or¬ 
ders issued by a public body is lim¬ 
ited to determining, whether errors 
of law have been committed, and a 
court of review exhausts its power 
when it lays bare a misconception 
of law and compels correction.— 
Scripps-Howard, Radio v. Federal 
Communications Commission, App.B. 
C., 62 S.Ct. 876,. 816 US. 4, 86 LJBd. 
1229, 

49. D.C.—Agnew v. Board of <Jot- 
emors of Federal Reserve System, 
163 F.2d 786, 80 TT.S.App.B.C. 87T, 
reversed on other grounds 67 ‘S.Ct. 
411, 829 U.S. 441, 91 )U,Pd..408. 

sa B.C—Agmew V. Board of Gov^ 
emors of Federal Reserve System, 
supra. 
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As a general rule, the functions of the review¬ 
ing court arc limited to deciding whether a pub¬ 
lic board had the jurisdiction or power to act,*! 
whether there was a denial of a fair hearing,®^ 
whether the decision or findings are supported by 
substantial evidence®* and were not arbitrary and 
capricious,®* whether the evidence was such that 
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the board might reasonably make the determina¬ 
tion,®® and whether the correct rule has been ap¬ 
plied.®* 

The courts will not disturb the decision or findings 
of a board where they are supported by substantial 
evidence®^ and the correct principle of law was 
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51. Ind.—^Peabody Coal Co. v. Lam- 
bermont. 44 N.R2d 827, 220 Ind. 
526 —Warren v, Indiana Telephone 
Co., 26 N.B.2d 399, 217 Ind. 93. 

—State ex rel. Interstate Air- 
Parts V. Minneapolis-St. Paul Me¬ 
tropolitan Airports Commission, 25 
N.W.2d 718, 223 Minn. 175. 

]id[i 3 s.—^Dixie Greyhound Lines v. 
Mississippi Public Service Commis¬ 
sion, 200 So. 579, 190 Miss. 704, 
sug^rostion of error overruled 1 So. 
2d 489, 190 Miss. 704. 

S.I>.—Application of Northwestern 
Bell Tel, Co., 6 N.W.2d 165, 69 S. 
D. 36—Application of Dakota 

Transportation of Sioux Falls, 291 
N.W. 689, 67 S.D. 221. 

Wis.—Petition of HefCernan, 11 N.W. 
2d 680, 244 Wls. 104—Borgnls v. 
Falk Co., 183 N.W. 209, 147 Wls. 
327. 

ZUegally or arbitrarily 

(1) The function of court on ap¬ 
peal from decision of a public board 
is to decide whether board acted il¬ 
legally, as on a hearing without 
valid notice, or arbitrarily and in 
abuse of its legal discretion.—Colo¬ 
nial Beacon Oil Co. v. Zoning Board 
of Appeals of City of Hartford, 28 A. 
2d 151, 128 Conn. 851—Howe v. Civil 
Service Commission of City of 
Bridgeport, 20 A.2d 897, 128 Conn. 
85. 

(2) This is determined primarily 
on the basis of the situation before 
the board when Tt decided the matter. 
—Howe V. Civil Service Commission 
of City of Bridgeport, supra. 
yurisdiotioiiAl error 

Notwithstanding statute authoriz¬ 
ing an appeal for judicial review of 
an order of a board contains no ex¬ 
press provision authorizing relief on 
ground of jurisdictional error of the 
board, or even if the statute express¬ 
ly provides that the appeal shall be 
the exclusive remedy for a party ag¬ 
grieved by the order, such party may 
be irranted relief on the ground that 
the board committed jurisdictional 
error, when those matters are duly 
presented to a coiirt of competent 
jurisdiction in a proper proceeding.— 
Petition of Hefleman, 11 N.W.2d 680, 
2^4 Wis. 104. 

S2L U.S.—Bayly v. IT. S., 99 CtCl. 
598. 

Ind.—-Peabody Coal Co. v. Lamber- 
mont, 44 N.B.2d 827, 220 Ind. 525. 

53. UjS.—S tate of Alabama v. U. S., 
D.CJ8;y., 56 F.Supp. 478—Stewart 


V. H. S. Civil Service Commission, 
D.C.Ga., 46 JF.Supp. 697—Sunshine 
Anthracite Coal Co. v. Adkins, D.C. 
Ark., 31 F.Supp. 125—Bayly v. U. 
S., 99 Ct.Cl. 698. 

Cal.—^La Prade v. Department of 
Water and Power of City of Los 
Angeles. App.. 147 P.2d 420— 
Vaughn v. Board of Police Corners 
of City of Los Angeles, 140 P.2d 
130, 69 Cal.App.2d 771. appeal dis¬ 
missed 64 S.Ct. 639, 321 U.S. 761, 
88 L.Ed. 1052. 

Ind.—^Peabody Coal Co. v. Lamber- 
mont, 44 N.B.2d 827, 220 Ind. 625. 
Iowa.—^Llneberger v. Bagley, 2 N.W. 

2d 306, 231 Iowa 937. 

Minn.—State ex rel. Interstate Air- 
Parts V. Minneapolis-St. Paul Met¬ 
ropolitan Airports Commission, 26 
N.W.2d 718, 223 Minn. 176. 

N.T.—Smith v. Cole, 62 N.T.S.2d 226, 
270 App.Div. 675. 

Pa.—Cowdery v. Shafer, Com.Pl., 57 
Dauph.Co. 865. 

S.D.—Application of Northwestern 
Bell Tel. Co., 6 N.W.2d 165, 69 S.D. 
ZB —^Application of Dakota Trans- 
j>ortation of Sioux Falls, 291 N.W. 
589, 67 S.D. 221. 

Tex.—^Railroad Commission v. Mack- 
hank Petroleum Co., 190 S.W.2d 
802, 144 Tex. 893—^Texas Liquor 
Control Board v. Lanza, Civ,App., 
129 S.W.2d 1163, error dismissed, 
judgment correct. 

Preponderance of evidence not In¬ 
volved 

Tex.—^Thomas v. Stanolind Oil & Gas 
Co., 198 S.W.2d 420, 146 Tex. 270. 
Sufficient of evidence 
The sufficiency of evidence to sup¬ 
port an order does not depend on 
whether such evidence was received 
in conformity with rules applicable 
to court proceedingrs, and reviewing 
tribunal will not weigh conflicting 
evidence, determine ^edibility of 
witnesses, or consider exercise of 
discretion in absence of showing of 
abuse thereof.—-Warren v. Indiana 
Telephone Co., 26 N.B.2d 399, 217 Ind. 
93—Keeling v. Board of Zoning Ap¬ 
peals of City of Indianapolis, 69 N. 
B.2d 613, 117 IndA-PP. 314. 

54. U.S.—Sunshine Anthracite Coal 
Co. V. Adkins, D.CArk., 81 F.Supp. 
125. 

OaJL—^La Prade v. Department of 
Water and Power of' City of- Los 
Angeles, App., 147 P.2d 420. 

S.D.—Application of Northwestern 
Bell Tel. Co., 6 N.W.2d 166, 69 S.D. 
86—Application of Dakota Trans- 
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portation of Sioux Falls, 291 N.W. 
689. 67 S.D. 221. 

65. Conn.—Grady v. Katz, 1 A.2d 
137, 124 Conn. 625. 

Minn.—^Ley v. Doherty, 9 N.W.2d 327, 
216 Minn. 104—Chellson v. State 
Division of Employment and Se¬ 
curity, 8 N.W.2d 42, 214 Minn. 832. 
Wis.—State ex rel. Robst v. Board 
of Appeals of City of Wauwatosa, 
13 N.W.2d 64, 244 Wis. 666. 

53. U.S.—State of Alabama v, U. S., 
D.C.Ky., 66 F.Supp. 478—Sunshine 
Anthracite Coal Co. v. Adkins, D.C. 
Ark., 31 F.Supp. 126. 

Minn.—State ex rel. Interstate Air- 
Parts V. Minneapolis-St. Paul Met¬ 
ropolitan Airports Commission, 25 
N.W.2d 718, 223 Minn. 176. 

Pa.—^Paulus Dairy v. Milk Control 
Commission, Com.Pl., SO NorthCo. 
107. 

Xiegal rights protected 
When a rule or order has been 
promulgated by a public agency in 
virtue of a statute, the vital issue 
in a determination of validity of ap¬ 
plication of rule is whether, under 
the rule or order, the legal rights, 
embracing both public and private 
rights, of the parties in interest are 
protected.—^Trapp v. Shell Oil Co., 
198 S.W.2d 424, 146 Tex. 823. 

67. U.S.—Cox v. U. S., C.C«A.Idaho 
& Or., 167 .F.2d 787, affirmed 68 S. 
Ct. 116, 332 U.S. 442, 92 L.Bd. 69, 
rehearing denied 68 S.Ct. 449, 338 

U. S. 830, 92 L.Ed..lll6, Thompson 

V. U. S., 68 S.Ct 449, 333 U.S. 830, 
92 L.Bd- 1116 and Roisum v. U. S., 
68 act. 460, 333 U.S. 830, 92 L.Bd. 
1116—Utah Copper Co. v. Railroad 
Retirement Board, C.O.A.C 0 I 0 ., 129 
F.2d 868, certiorari denied 63 S. 
Ct, 268, 317 U.S. 687, 87 L.Bd. 651 
—Nevada Consol. Copper Corpora¬ 
tion V. Railroad Retirement Board. 
129 P.2d 368, certiorari denied 63 
act. 268, 317 U.S. 687, 87 L.Bd. 
560—New Hampshire Fire Ins. Co. 
V. Murray, .C.C.A.Wis., 106 F.2d 212 
—Despatch Shops v. Railroad Re¬ 
tirement Bd., D.C.N.T., 60 F.Supp. 
106—^Hall V. Montgomery Ward & 
Co., D.CW.Va., 67 F.Supp. 430— 
State of Alabama v. U. S., D.C. 
Ky.,' 66 F.Supp. 478—Taylor v. 
Latimer, D.aMo., ,47 F.Supp. 236— 
Holloway v. Railroad Retirement 
Board, D.C.Ga., 44 F.Supp. 69—U. 
S. V. Big Bend Transit Co., D.C. 
Wash., 42 F.Supp. 469. 

Cal.-^reif v. Dullea» 163 P.2d 681, 
66 Cal;App.2d 986. 
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applied to the facts which were found to exist 68 
The judicial function is exhausted when there is 
found to be a rational basis for the conclusions 
approved by the public body,68 and it has been de¬ 
termined that there has been a fair hearing, with 
notice and an opportunity to present the circum¬ 
stances and arguments to the decisive body,6® and 
the application of the statute in a just and reasoned 
manner.61 

Trial de novo. In the absence of a statute to 
the contrary, there may be a trial de novo to re¬ 
view the determination of a public board or body®^ 
on questions of both law and facts.68 While the 


board’s opinion as the weight and credibility of 
the evidence should be given due consideration,®^ 
the court has jurisdiction to disregard that opin¬ 
ion and form its own independent conclusions on 
the evidence.66 

(b) Discretion 

The courts will not ordinarily interfere with or re¬ 
view the exercise of discretion by a public board or body. 

In the absence of a statute to the contrary,®® 
where a determination has been committed to the 
discretion of a particular public board or body, 
its decision will not ordinarily be interfered with or 
reviewed by the courts,®*^ and they will refuse to 


Fla.— Nelson v. State ex rel. Quigg:, 
23 So.2d 136, 166 Pla. 189—^Laney 
V. Board of Public Instruction for 
Orange County, 16 So.2d 748, 153 
Pla. 728. 

HI.—Durkin v. A. H. Luecht & Co., 
40 N.K.2d 69, 379 Ill. 227. 

La.—State ex rel. Rathe v. Jefferson 
Parish School Board, 19 So.2d 163, 
206 La. 317. 

Md.—^Heaps v; Cobb, 45 A.2d 73, 186 
Md. 372. 

Mo.—^In re Botz, 159 S.W.2d 367, 236 
MoA.pp. 666. 

Tex.—^Thoma^ v. Stanolind Oil & Gas 
Co., 198 S.W.2d 420, 146 Tex. 270— | 
Railroad Commission v. Shell Oil 
Co., 161 S.W.2d 1022, 139 Tex. 66— 
Blair V. Board of Trustees, Trinity 
Independent School Diet., Civ.App., 
161 6.W.2d 1080. 

Substantial evidenoe rtUe 

(1) Substantial evidence, required 

to support findings of a public body, 
must do more than create suspicion 
of fact to be established; and must 
be such relevant evidence aa a rea¬ 
sonable mind would accept as ade¬ 
quate to support a conclusion.—^Lan- 
ey V. Board of Public Instruction for 
Orange County, 15 So.2d 748, 153 Bla. 
728. * 

(2) The substantial evidence rule 
contemplates generally that, where 
order of agency under attadi: In¬ 
volves exercise of judgment and dis¬ 
cretion, court will sustain order if 
action of agency in reaching conclu¬ 
sion is reasonably supported by sub¬ 
stantial evidence, but this does not 
mean that a mere scintilla of evi¬ 
dence is sumcient or that court is 
bound to select testimony of one 
side, and, under the rule, record must 
be considered as a whole, and court 
must determine what constitutes 
substantial evidence.—Trapp v. Shell 
Oil Co., 198 S.W.2d 424, 146 Tex. 323 
—^Railroad Commission v. Shell Oil 
Co., 161 S.W.2d 1022, 139 Tex. 66. 

(8) The rule does not apply if or¬ 
der, rule, or regulation of the agency 
undertakes to cover a matter not 
committed by statute to the judg¬ 
ment and discretion of the agency. 


or if the statute provides otherwise. 
—Railroad Commission v. Shell Oil 
Co., supra. 

SuLbstantiai factual foundation 
The finding of a public agency will 
not be disturbed by judicial review 
as not supported by evidence, unless 
it is made to appear that finding does 
not rest on a substantial factual 
foundation, which may be deter¬ 
mined from reSxamlnation of the 
evidence on which the agency acted, 
or by hearing of evidence by review¬ 
ing court, depending on the legisla¬ 
tive scheme.—Terre Haute Gas Cor¬ 
poration V. Johnson, 45 N.E.2d 484, 
221 Ind. 499, modified on other 
grounds 48 N.B.2d 456, 221 Ind. 499— 
Warren v. Indiana Telephone Co., 26 
N'.B.2d 899, 217 Ind. 93—Keeling v. 
Board of Zoning Appeals of City of 
Indianapolis, 69 N.E.2d 613, 117 Ind. 
App. 314. 

Conclusive 

Where findings of a board are sup¬ 
ported by substantial evidence, 
board's findings of fact are conclu¬ 
sive, although reasonable persons 
may differ with findings on evidence 
before board.—State of Alabama v. 
U. S., D.C,Ky., 56 F.Supp. 478. 
Evidence incompetent in court 
The admission before a ministerial 
board of evidence which would have 
been incompetent in court will not 
justify setting aside the board’s ac¬ 
tion where there is substantial evi¬ 
dence justifying that action.—State 
ex rel. Byers v. School City of 
HIvansville, 37 N.l}.2d 934, 219 Ind. 
288. 

Issue of credibility 

The court cannot reverse a finding 
of a public agency on an issue of 
credibility alone.—Billik v. Berk¬ 
shire, C.C.A2, 164 F.2d 493. 

53 . Ho.—^In re Botz, 169 S.W,2d 367, 
236 MoAiPP. 666. 

59. U.S.—Sunshine Anthracite Coal 
Co. V. Adkins, Ark., 60 S.Ct. 907, 
310 U.S. 381, 84 L.Bd. 1263— 

Rochester Telephone Corporation 
V. U. S.. N.T.. 59 S.Ct 764, 307 U. 

S. 126, 83 L.Bd. 1147—^Montana 
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Power Co. v. Federal Power Com¬ 
mission. C.C.A.9. 112 F.2d 371. 

Ala.—^Harris v. Cope, 183 So. 407, 236 
Ala. 415. 

D.C.—Smith v. Helvering, 141 F.2d 
629, 78 U.S.APP.D.C. 342. 

N.Y.—Mounting & Finishing Co. v. 
McGoldrick, 60 N.E.2d 825, 294 N. 

T. 104. 

The judgment of an expert body 
must stand as long as there is war¬ 
rant in the record for it, and judi¬ 
cial function is exhausted when there 
is found to be a rational basis for 
conclusions approved by the body.— 
Interstate Commerce Commission v. 
Jersey City, N.J., 64 S.Ct. 1129, 322 

U.S. 603, 88 L.Ed. 1420—Utah Copper 
Co. v. Railroad Retirement Board, D. 
C.C 0 I 0 ., 41 F.Supp. 763. 

60* D.C.—^Ickes V. Underwood, 141 
P.2d 546, 78 U.S.App.D.C. 396. 

61. D.C.—^Ickes V. Underwood, su¬ 
pra. 

62. Ariz.—^Duncan v. Mack, 122 P.2d 
216, 59 Ariz. 36. 

Tex.—^Miller v. Tarry, Civ.App., 191 
S.W,2d 601, refused uo reversible 
error. 

Ex parte determination 

One resorting to the courts for re¬ 
lief from an ex parte determination 
of a public body is generally entitled- 
to a trial de novo.—New Hampshire 
Fire Ins. Co. v. Murray, C.C.AWis., 
106 F.2d 212. 

63. Md.—Doorman v. Mayor, 51 A.2d 
658, 187 Md. 678. 

64. Ariz.—^Duncan v. Mack, 122 P.2d 
216, 69 Ariz. 86. 

65. Ariz.—Duncan v. Mack, supra. 

66. U.S.—^U. S. V. U. S. G 3 T)Sum Co., 
D.C.D.G., 53 F.Supp. 889. 

N.T.—Town of Irondequolt v. Mon¬ 
roe County, 11 N.T.e.2d 933, 171 
Misc. 126. 

67. U.S.—Gray v. Powell; 6f S.Ct. 
326, 314 U.S. 402, 86 L.Bd. 301— 
Green County Nat Farm Loan 
Ass’n V- Federal Land Bank of 
Louisville, C.CA-Ky., 152 F.2d 216 
—^In re Standard Gas & Blec. Co., 
C.C.A.Del., 161 F.2d 826, certiorail 
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substitute their judgment for that of a board when 
it is acting within the scope of its authority, 
even though they might reach a different conclu¬ 
sion.^® 


On the other hand, it has been stated that the 
field is limited within which the discretion of a 
board may be exercised unhampered by judicial 
review,^® and that, in the absence of a clear ex- 


denied Guaranty Trust Co. of IT. 

T. V. Securities and Exchange 
Commission, 66 S.Ct 820. 827 U.S. 
796. 90 L.Ed. 1022. and Guaranty 
Trust Co. of N. T. v. Standard Gas 
& Elec. Co., 66 S.Ct. 820, two cases. 
327 U.S. 796. 90 UBd. 1022—Lehr 
V. U. S., C.C.A.T€X., 139 F.2d 919— 
City of Indianapolis v. Wheeler, 

C.CJL7, 132 P.2d 879. certiorari de¬ 
nied 63 S.Ct. 859, 318 U.S. 781, 87 
L.Ed. 1149—^Bailey v. Holland, C. 
C.A,Va., 126 P.2d 317—Ashbury 
Truck Co. V. Railroad Commission 
of State of California, D.C.CaI., 62 
P.2d 263, affirmed Asbury Truck 
Co, V. Railroad Commission of 
State of California. 63 S.Ct 94, 287 

U. S. 570, 77 L-Ed, 601—Holland v. 
Altmeyer, D.C.Mlnn., 60 P.Supp. 
954—U. S. V. U. S. Gypsum Co.. U. 
C.D.C.. 63 P.Supp. 889—National 
Broadcasting Co. v. U. S.. D.C.N.Y., 
47 F.Supp. 940. affirmed 63 S.Ct 
997, 319 U.S. 190. 87 L.Bd. 1344—U. 
S. V. D1 Lorenzo. D.C.Del., 46 P. 
Supp. 690—^U. S. V. Big Bend 
Transit Co., D.C.Wash., 42 tF.Supp. 
459—^Utah Copper Co. v. Railroad 
Retirement Board. D.C.C 0 I 0 ., 41 P. 
Bupp. 763—^EJastman v. U. D.C. 
Wash.. 31 P.Supp. 764, reversed on 
other grounds. C.C.A.. U. S. v. 
Eastman, 118 P.2d 421. certiorari 
denied Eastman v. U. S., 62 S.Ct 

68. 814 U.S. 636. 86 L.Ed. 610. 

Cal.—Covert v. State Bd. of Equali¬ 
zation. App., 162 P.2d 717—Greif v. 
Eullea, 153 P.2d 581, 66 CalJ\.pp. 
2d 986—Wallace v. Board of Edu¬ 
cation of City of Los Angeles. 147 
P.2d 8, 63 CalJLpp.2d 611. 

D.C—^Hammond v. Hull, 131 P.2d 23, 
76 U.S.APP.D.C. 801, certiorari de¬ 
nied 68 S.Ct 830, 318 U.S. 777, 87 
L.Ed. 1145. 

Pla.—Nelson v. Lindsey, 10 So.2d 
131. 161 Pla. 696. 

Ind.—Smith v. Lippman, 63 N.E.2d 
157. 222 Ind. 261—Budd v. Board 
of Comers of St Joseph County. 22 
N.B.2d 973, 216 Ind. 86—Lost Creek 
School Tp., Vigo County v. York, 
21 N.E.2d 68. 215 Ind. 636, 127 A.L. 
R. 1287—^Lee v. Browning, 182 N.B. 
660, 96 Ind.App. 282, followed in 
Lee V. McKinley, 182 N.B. 652. 96 
ind.App. 713, Lee v. Pride. 182 N. 

E. 652. 96 Ihd.App. 718, and Lee v. 
'‘^ Squire, 182 N.E. 662, 96 Ind.App. 
712, 

Kan.—Pratt v. Township Board of 
. Highway Comers of Fall River Tp.. 

125 P.2d 367, 165 Kan. 442. 

Kd.—Heaps v. Cobb. 45 A.2d 73, 186 
Md. 872—^Hecht v. Crook, 40 A.2d 
. 678, 184 Md. 271. 

Hont—International Business Ma- 
chine Corporation r. Lewis and 


Clark County, 112 P. 477, 111 Mont 
384. 

N.H.—Cloutier v. State Milk Control 
Board. 28 A.2d 654. 92 N.H. 199— 
Labonte v. City of Berlin, 164 A. 
89, 85 N.H. 89. 

N.J.—^Hudson Bus Transp. Co. v. 
Board of Public Utility Corners, 37 
A.2d 636, 131 N.J.Law 676. 

N.Y.—^Kornbluth v. Reavy, 24 N.Y.S. 
2d 514. 261 App.Div. 60. reargument 
denied 26 N.Y.S.2d 608, 261 App. 
Div. 1018, appeal denied 33 N.B.2d 
700, 285 N.Y. 869—Krapp v. Kern. 

7 N.Y.S.2d 499. 256 App.Div. 305. 
affirmed 22 N.B.2d 176. 281 N.Y. 617 
—Sheridan v. Kern. 5 N.Y.S.2d 886. 
266 App.Dlv. 67—^Bruno v. Kem, 22 
N.Y.S.2d 272, 174 Misc. 968—Mitrus 

V. Nichols. 13 N.Y.S.2d 990, 171 
Misc. 869—^Town of Irondequoit v. 
Monroe County, 11 N.Y.S.2d 933, 
171 Misc. 125. 

Ohio.—Greco v. Roper, 61 N.B.2d 307, 
146 Ohio St 243—Smith v. Ray. 72 
N.R2d 921, 83 Ohio App. 61. af¬ 
firmed 79 N.B.2d 116, 149 Ohio St 
394—State ex rel. White v. Indus¬ 
trial Commission of Ohio, App., 40 
N.B.2d 453. 

Tex.—^Lone Star Gas Co. v. State, 
163 S.W.2d 681, 187 Tex. 279. 

Vt—^Proctor v, Hufnail, 16 A.2d 618, 
111 Vt 366. 

Wash.—^De Stoop v. Department of 
Labor and Industries, 95 P.2d 1026, 
1 Wash.2d 340—State ex ret Wash¬ 
ington Toll Bridge Authority v. 
Yelle, 84 P.2d 688, 197 Wash. 110. 

W.Va.—West Central Producers Co¬ 
op. As8*n V. Commissioner of Agri¬ 
culture, 20 S.E.2d 797, 124 W.Va 
81. 

Mandamus to control discretion see 
Mandamus S 133. 

aSere mistakes of policy or Judg¬ 
ment of those intrusted with govern¬ 
mental power within the conferred 
authority are not ordinarily justicia¬ 
ble, and, except where there has been 
an invasion of individual rights, 
through unreasonable or other un¬ 
lawful exercise of the grranted power, 
they are remedial only at the hands 
of the electorate.—Reimer v. Mayor 
and Council of Borough of Allendale, 
10 A.2d 160, 128 N.J.Law 663. 

The credit usually given triers of 
facts, such as a board, depends on 
fact that they see and hear the wit¬ 
nesses and are thereby better able 
to weigh the evidence and to con¬ 
sider credibility of witnesses.—Pe¬ 
terson V. Department of Labor and 
Industries, 157 P.2d 298, 22 Wash.2d 
647. 

68. U.S.—^niahio V. Bowles. D.C.N. 
J., 67 F.Supp. 404-Willlams v. 
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Bowles, D.C.Ky.. 56 F.Supp. 283— 
North-South Preightways v. U. S., 
D.CJT.Y., 66 P.Supp. 696—In re 
Rogers, D.C.Tex., 47 P.Supp. 266— 
Stewart v. U. S. Civil Service Com¬ 
mission. D.C.Ga., 45 P.Supp. 697— 
Shimola v. Local Board No. 42 for 
Cuyahoga County. D.C.Ohio. 40 P. 
Supp. 808—Clymore Production Co. 

V. Thompson, D.C.Tex., 11 P.Supp, 
791. 

Cal.—^Bodlnson Mfg. Co. v. Callfor- 
nia Employment Commission, 109 
P.2d 936, 17 Cal.2d 321. 

Conn.—Colonial Beacon OH Co. v. 
Zoning Board of Appeals of City 
of Hartford. 23 A.2d 151, 128 Conn. 
351. 

Ind.—rBudd v. Board of Comers of 
St. Joseph County, 22 N.E.2d 978, 
216 Ind. 35. 

Mont.—State ex rel. Peterson v. Dis¬ 
trict Court of Ninth Judicial Dlst 
In and for Teton County, 86 P.2d 
403. 107 Mont 482. 

Mo.—State ex rel. Kansas City v. 
State Highway Commission, 163 B 

W. 2d 948. 849 Mo. 866. 

Ohio.—Greco v. Roper. 61 N.E.2d 807, 
146 Ohio St 243. 

Pa.—^Appeal of Bell Telephone Co. of 
Pennsylvania, 10 A.2d 817, 188 Pa. 
Super. 627. 

Tenn.—State ex rel. Veal v. Mayor 
and Aldermen of Dyersburg, 195 S. 
W.2d 11, 184 Tenn. 1. 

Tex.—^Lone Star Gas Co. v. State, 168 
S.W.2d 681, 137 Tex. 279—^Driskell 
V. Board of Adjustment CIv.App., 
196 S.W.2d 694—Miller v. Tarry, 
Civ.App., 191 S.W.2d 601, refused 
no reversible error—Texas Liquor 
Control Bd. V. O'Pallon, Civ.App., 
189 S.W.2d 886. 

Wisdom or ezpediauoy of determi¬ 
nation will not be considered by the 
court 

U.S.—Quaker Oats Co. v. Federal 
Security Administrator. O.C.A.7, 
129 P.2d 76, reversed on other 
grounds 63 S.Ct 689, 818 U.S. 218, 
87 L.Bd. 724, 168 A.L.R. 832. 

Cal.—Rible v. Hughes, 160 P.2d 465, 
24 Cal.2d 437. 

69. U.S.—Securities and Exclumge 
Commission v. Chenery Corpora¬ 
tion, Cal., 63 S,Ct 464, 818 U.S, 80, 
87 L.Bd. 626—^Hall v. Montgomery 
Ward & Co., D.C.W.Va., 67 P.Supp. 
430—Stewart v. U. S. Civil Serv^ 
ice Commission, D.C.Ga., 45 P. 
Supp. 697. 

70. N.T.—Schwab v. McBlligott 
N.B.2d 10, 282 N.Y. 182—Sheridan 

. V. Kern, 5 N.Y.Sf2d 386, 266 App. 
Div. 67. 

Pa.—Sobla V. State Board of Pharm¬ 
acy, 40 PaJDist & Co. 215, 49 
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pression by the legislature to the contrary, the 
courts may review the exercise of a discretionary 
power vested in a board to determine whether the 
case discloses circumstances which leave no possi¬ 
ble scope for the reasonable exercise of discretion 
in the manner shown.^^ The courts will interfere 
in the case of a clear abuse of discretions^ as 
where it is exercised in an arbitrary, capricious, 
fraudulent, or unreasonable manner.S3 


(5) Hearing and Determination 

In the hearing and determination on review of the 
acts of public boards and bodies, the courts must apply 
a rule of reason and fairness. 

In the hearing and determination on review of 
the acts of public boards and bodies, the courts 
must apply a rule of reason and faimess.s^ The 
action or decision of a board is entitled to the pre¬ 
sumption of regularitySS and validityS^ on review. 


Dauph.Co. 146—Kenowski v. City 
of Scranton, Com.Pl., 44 Lcu^Jur. 
45. 

71- N.T.—Schwab v. McBlligrott, 26 
N.B2d 10, 282 N.Y. 182—Marburg 
V. Cole, 26 N.Y.S-Sd 77, 261 App. 
DIv. $24, reversed on other 
grounds, 36 N.B.2d 118, 286 N.Y. 
202, 136 A.L.R, 734—^Durkin v. 
Woods. 29 N.Y.S.2d 738, 176 Mlsc. 
1037—^Markowitz v. Moss, 29 N.Y. 
S.2d 709. 

Tex.—^Railroad Commission v. Shell 
Oil Co., 161 S.W.2d 1022, 139 Tex. j 
66 . 

72- U.S.—^U. S. ex reh 3Pappls v. 
Tomlinson, D.C.Ohlo, 45 F.Supp. 
447. 

Cal.—Spaulding v. Philbrick, 108 P. 

2d 59, 42 Cal.App.2d 58. 

Ha.—Nelson v. Lindsey, 10 So.2d 
131, 151 Fla. 696. 

Md.—^Heaps V. Cobb, 46 A.2d 73, 185 
Md. 372—^Hecht v. Crook, 40 A.2d 
678, 184 Md. 271. 

N.J.—Hudson Bus Transp. Co. v. 
Board of Public Utility Com'rs, 
37 A2d 636, 131 NJ-Law 676. 
N.Y.—I>avler v. Heavy, 89 N.T.S.2d 
269, 179 Misc. 425. 

Ohio.—Smith v. Ray, 72 N.E:2d 921. 
83 Ohio App. 61, affirmed 79 N.E.2d 
116, 149 Ohio St. 394—State ex rel. 
White V. Industrial Commission of 
Ohio. App., 40 N.B.2d 453—State 
ex rel. Davis v. Industrial Com> 
mission of Ohio, 16 N.B.2d 656, 58 
Ohio App. 326, affirmed 16 NJB3.2d 
212, 134 OlUo St. 130. 

Pa.—Appeal of Gerald Buckley Post 
No. 1607, Veterans of Foreign 
Wars, from Order of Pa. Liquor 
Control Bd.^8 Refusal to Grant 
Club Liquor License, 56 Pa.Dist. & 
Co. 683, 47 Lack-Jur. 121—Rogers v. 
School Dist. of Borough of Taylor, 
Com.PL, 44 Lack.Jur. 149, 37 Mun. 
L,R. 97. 

Tex.—^Driskell v. Board of Adjust¬ 
ment, ClvAipp., 196 S.W.2d 694, re¬ 
fused no reversible error. 

Wash.—State ex rel. Washington 
Toll Bridge Authority v. Yelle, 84 
P.2d 688, 197 Wash. IIO: 

M a nif est and flagrant abuse of Ols- 
oretlou 

The decision of a public board 
^yihg jurisdiction may be set aside 
whe^ there is a znanjfest and 


flagrant abuse of discretion.—Appeal 
of ^erberian, 41 A.2d 670. 361 Pa. 
476—Appeal of Hasley, 30 A2d 187, 
161 Pa.Super. 192—^Prfce v. Chester 
Zoning Board of Appeals, Pa.Com. 
PL, 30 Del.Co. 478—Appeal of 
Landes, Pa.ComJPL, 68 Montg.Co. 
896. 

Burden of proof 

Burden of proof is on one who at¬ 
tacks discretionary order of minis¬ 
terial body to show that there has 
been a clear abuse of discretion.— 
Driskell v. Board of Adjustment, 
Tex.Civ.App., 195 S.W.2d 694, refused 
no reversible error. 

73. U.S.—Utah Copper Co. v. Rail¬ 
road Retirement Board, D.C.C 0 I 0 ., 
41 F.Supp. 763. 

Cal.—Greif v. Dullea, 163 P.2d 681, 
66 Cal.App.2d 986—^Wallace v. 
Board of Education of City of Los 
Angeles, 147 P.2d 8, 63 CalA.pp.2d 
611. 

Conn.—-First National Bank & Trust 
Co. of Port Chester, N. Y. v. Zon¬ 
ing Board of Appeals of Green¬ 
wich, 10 A2d 691, 126 Conn. 228. 
D.C.—^Watrous v. District of Colum¬ 
bia, 135 F.2d 664, 77 U.SAppJ>.C. 
296. 

Ind.—^Lost Creek School Tp., Vigo 
County V. York, 21 N.B.2d 68, 216 
Ind. 636, 127 AL.R. 1287—Lee v. 
Browning, 182 N.E. 650, 96 Ind. 
App. 282. 

Kan.—Pratt v. Township Board of 
Highway Corners of Pall River Tp.,* 
125 P.2d 857, 166 Kan, 442. 

N.Y.—Sheridan v. Kem, 6 N.Y.S.2d 
836, 266 App.Div. 67—^Davier v. 
Heavy, 89 N.Y.S.2d 269, 179 Misc. 
426—^Murphy v. Delaney, 39 N.Y. 
S.2d 68, 179 Misc. 486—^Bruno v. 
Kem, 22 N.Y.S.2d 272, 174 Misa 
968—^Rosenstrauch v. Reavy, 21 N. 
Y.S.2d 358, 174 Misc. 446. 

Ohio.—Smith v, Ray, 72 N.B.2d 921, 
83 Ohio App. 61, affirmed 79 NJS.2d 
116, 149 Ohio St 394, 

Tex.—^Texas Liquor Control Bd. v. 
O^Fallon; CivApp., 189 S.W.2d 885. 

Proof 

(1) Burden of showing that clas¬ 
sifications are arbitrary and discrim- 
inatoiT is on the party making such 
allegation.—Wawa Dairy Farms v. 
Wickard, D.C.P€U, 66 F.Supp. 67. 

(2) Proof that Classifications are 
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arbitrary and discriminatory may 
not be remote or fanciful.—-Wawa 
Dairy Farms v. Wickard, supra. 

74. N.Y.—^People ex rel. Hirschberg 
V. Board of Sup'rs of Orange Coun¬ 
ty, 167 N.B. 204, 251 N.Y. 166— 
Marburg v. Cole, 26 N.Y.S.2d 77, 
261 App.Div. 324, reversed on oth¬ 
er grounds 36 N.R2d 113, 286 N.Y. 
202, 136 AL.R. 734. 

Admissibility of evidence 
In suit to contest an order of an 
agency, whether evidence Is admissi¬ 
ble in the district court depends on 
its own merits under the general 
rules of evidence without regard to 
whether such evidence was thereto¬ 
fore introduced before the agency.— 
Railroad Commission v. Shell Oil 
Co., 161 S.W.2d 1022, 139 Tex. 66— 
Miller V. Tarry, Tex.Civ.App., 191 S. 
W.2d 601, refused no reversible er¬ 
ror. 

Purpose of trial 

It has been held that in suit to 
contest an order, rule, or regulation 
of a public agency, the trial is for 
the purpose of determining whether 
at the time such order was entered 
there then existed sufficient facts 
to justify such action, regardless of 
whether agency heard sufficient evi¬ 
dence to support the order.—^Rail¬ 
road Commission v. Shell Oil Co., 
161 S.W.2d 1022, 139 Tex. 66—Mil¬ 
ler V. Tarry, Tex. Civ.App., 191 S.W. 
2d 601, refused no reversible erroiv— 
Blair V, Board of Trustees, Trinity 
Independent School Dist., Tex^Civ. 
App., 161 S.W.2d 1030. 

75. Statutory presumption 

Cal.—^Drummey v. State Board of 
Funeral Directors and Embalmers, 
87 P.2d 848, 13 Cfa.2d 75. 

Considerable weight 
Courts should give considerable 
weight to findings made by expe- 
rien^d bodies after full and formal 
hearings, especially in cases involv¬ 
ing technical and scientific evidenca 
—^Drummey v. State Board of Fu¬ 
neral Directors and Bmbalmc^s, 8'7 
P.2d 848, 13 Cal.2d 76. 

73. U.S.—American' Trucking'As8*n 
V. U. S., D.C.Va., 56 F.Supp. 394. 
Md.—Heaps v. Cobb, 46 A2d 73, 186 
Md; 372. 
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and the party challenging has the burden of clear¬ 
ly showing the irregularity.^*^ 

The action of a board may be set aside for er¬ 
rors of law,*^® and it has been held that an order 
cannot be upheld unless the grounds on which a 
board acted were those on which its action can be 
sustained.*^® If an order is valid only as a deter¬ 
mination of policy or judgment which a board alone 
is authorized to make, and which it has not made, 
the judgment of the reviewing court cannot be 
made to do service for that of the board.®® While 
the proceedings of a board may be set aside by the 
courts where its action was arbitrary, unfair, and 
partial,®^ such proceedings will not be set aside for 
mere failure to observe technical niceties or spe¬ 
cific forms of procedure.®^ It has been held that 
the court will not reverse a board on a ground or 
reason not presented before the board,®® except 
where a lack of jurisdiction appears.®^ 

The court may by its own orders protect the 
rights of the parties in any manner in which any 
trial court of equity of general jurisdiction might 
do in an injunction suit®® A reviewing court may 
stay the enforcement of an order as an exercise 
of judicial discretion,®® but the propriety of such 
a stay depends on the circumstances.®^ 

Remand. The court may remand the case to the 
board or commission.®® When a cause is remanded 
by a court, a board may conduct a reconsideration 

77 . D.C.—National War Labor 

Board V. Montgromery Ward & Co., 

144 F.2d 628, 79 U.SJ^pp.D.C. 200, 
oertiorari denied 65 S.Ct 134, 323 
V.S. 774, 89 L.Bd. 619. 

Proof that the decision was wrong 

does not establish the invalidity or 
denial of a hearing before the body 
warranting Interference by the 
courts.—^U. S. V. Di Lorenzo, D.C. 

Del., 45 F.Supp. 590. 

78 . TJ.S.—Securities and Exchange 
Commission v. Chenery Corpora¬ 
tion, CaL, 63 S.Ct. 454, 318 U.S. 80, 

87 L.Bd. 626. 

79 . U.S.—Securities and Exchange 
Commission v, Chenery Corpora¬ 
tion, supra. 

80 . n.S.—^curities and Exchange 

Commission v. Chenery Corpora¬ 
tion, supra. I 

81. Pa.-^ohn Hancock Mut Life 
Ins. Co, of Boston v. Pennsylvania 
Labor Relations Board, 45 Pa.Dist. 

A Co. 169. 

88. Pa.—John Hancock Mut. Liife 
Ins. Co. of Boston v. Pennsylvania 
Labor Relations Board, supra. 

Buies applicable to court trials 
Where agency is authorized to 
^n^act a hearing in a summary 
m a nn e r or without recourse to tech- 


or a full hearing.®® Where the court remits the 
matter to the board to proceed in accordance with 
the decision of the court, the finality of the order 
depends on what remains to be done by the board,®® 
and, if nothing more than purely ministerial action 
is required of it, the order is final.®^ 

Appeal. Where a proceeding is instituted for 
the review of a decision of a board and an appeal 
is taken from the order of the court, the question 
presented is whether the court erred in its determi¬ 
nation,®® and it has been held that the appellate 
court does not reverse or modify the decision of 
the board.®® 

§ 109. - Meetings and Number Required 

to Act 

a. In general 

b. Death, resignation, or disqualification 
a. Ill Gtoeral 

in the absence of a statutory provision to the eon. 
trary, where official authority is conferred on a board or 
commission composed of three or more persons, such 
authority may be exercised by a majority of the members 
of the board. 

In the absence of a statutory provision to the 
contrary,®^ where official authority is conferred on 
a board or commission composed of three or more 
persons, such authority may be exercised by a ma¬ 
jority of the members of the board,®® provided all 

legislature has made between the 
public body and the court,—Scrlpps- 
Howard Radio v. Federal Communi¬ 
cations Commission, App.D.C., 62 S. 
Ct 875, 816 U.S. 4, 86 L.Ed. 1229. 

88. U.S.—^Regal Knitwear Co. v. N. 
L. R. B., 65 act. 478, 824 U.S. 9, 
89 L.Ed. 661. 

88. Mich.—Nyman v. Jeffries, 6 N. 
W.2d 449, 802 Mich. 520. 

90. N.T.—Colonial Liquor Distribu¬ 
tors V. O’Connell, 65 N.fi.2d 746, 
295 N.T. 129, motion denied 66 N. 
E.2d 593, 296 N.Y. 825. 

91. N.T.—Colonial Liquor Distribu¬ 
tors V. O’Connell, supra. 

92. Wls.—Clintonville Transfer 
Line v. Public Service Commis¬ 
sion, 21 N.W.2d 6, 248 Wls. 69. 

93. Wls.—Clintonville Transfer 
Line v. Public Service Commis¬ 
sion, supra. 

94. Statute or valid rule 
A different quorum may be re¬ 
quired by statute or valid rule, and 
such requinetaent may be. Implied, 
even though not expressed.—^Perk¬ 
ins V. School Committee of Quincy, 
51 K.E.2d 978, 815 Mass. 47. 

96. U.S.—National Labor Relations 

Board V. Ohio Calcium Co., C.CA. 
6, 133 F.2d 721—Austin-Western 


nical rules of evidence, order made 
pursuant to such inquiry may not be 
set aside because rules applicable to 
court trials were not observed, or 
merely because of admission of evi¬ 
dence that would be incompetent in 
a court proceeding.—Warren v. Indi¬ 
ana Telephone Co., 26 N.E.2d 399, 
217 Ind. 93. 

83. Pa,—Jones v. Unemployment 
Compensation Board of Review, 19 
A2d 662, 144 Pa.Super. 162. 

84. Pa.—Jones v. Unemployment 
Compensation Board of Review, 
supra. 

85. U.S.—Natural Gas Pipeline Co. 
of America v. Federal Power Com¬ 
mission, C.CA.7, 128 F.2d 481. 

86. U.S.—Scrlpps-Howard Radio v. 
Federal Communications Commis¬ 
sion, APP.D.C., 62 S.Ct 875, 316 U. 
S. 4, 86 L.Bd. 1229. 

Utah,—^Lauren W. Gibbs, Inc, v. 
Monson, 129 P.2d 887, 102 Utah 
234. 

87. Utah.—Lauren W. Gibbs, InC., 
♦ v, Monson, supra. 

The Mdstenoe of power in a re¬ 
viewing court to stay the enforce¬ 
ment of 6 J 1 order does not mean that 
its exercise should be without regard 
to the division of function which the 
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have had notice and an opportunity to act,®® at 
least in the absence of extraordinary circumstanc¬ 
es.®*^ The authority may not be exercised by a 
single member of such body,®® or by a minority,®® 
although the act of a minority may subsequently be 
ratified by a majority.^ A power ^ven to a minori¬ 
ty, which may be exercised to prevent the board 
from functioning, should be strictly construed.2 

If there are only two to whom a public authority 
is delegated, it necessarily follows that nothing can 
be done without the consent of both.® 

Where the statute provides that less than a quo¬ 
rum may adjourn a meeting, an adjournment so had 
when the other members did not promptly attend 
is legal, although there was a custom to wait a 
longer time.** 

Necessity of convened session. Such a board can, 
as a rule, act officially only as such in a convened 
session with the members or a quorum thereof pres¬ 
ent,® although it has been held that this rule applies 
only where the act to be performed requires the 


exercise of discretion and judgment,® and, where 
the act is merely ministerial in its character, it 
may act separately and need not be convened in a 
body or notified so to convene for that purpose, al¬ 
though a majority must concur and unite in the 
performance of the act.*^ 

Number present. While a majority may act,, 
it has been held by some authorities that, in the 
absence of statute providing to the contrary, all of 
the members must be present and consult,® although 
according to other authorities it is sufficient that 
all shall have had notice where not all attend,®^ 
and that, where a majority may decide, a majority 
may make a quorum.^® Where a statute provides 
that less than the whole number may constitute a 
quorum, a quorum must be present in order that the 
body may exercise its powers.^^ Under a statute 
providing that words importing a joint authority to 
three or more persons shall, unless otherwise de¬ 
clared, be construed as authority to a majority of 
such persons, it has been held that a majority con¬ 
stitutes a quorum for the transaction of business,^® 


Hoa4 Machinery Co. v. Fayette 
County, C.C.A.Ga., 99 F.2d 666— 
Frischer & Co. v. Bakelite Corpo¬ 
ration, Cust. & PatApp., 89 F.2d 
247, certiorari denied Frischer & 
Co. V. Tariff Commission & Bake¬ 
lite Corporation, 61 S.Ct 29, 282 
TT.S., 862, 75 l4.Bd. 766. 

Conn.—Consrress Bank & Trust Co. v. 

Brockett, 150 A. 742, 111 Conn. 490. 
Mass.—^Perkins v. School Committee 
of Quincy, 61 N.E.2d 978, 315 Mass. 
47—New England Box Co. v. C. & 

R. Const Co., 49 N.B.2d 121, 313 
Mass. 696, 160 A.L.H. 152—-Heal 
Properties v. Board of Appeal of 
Boston, 42 N.E.2d 499, 311 Mass. 
480. 

Miss.—^Lee County v. James, 174 So, 
76, 178 Miss. 564. 

N.T.—^Morris v. Cashmore, 3 N.T. 

S. 2d 624, 268 App.Div. 667, fol¬ 
lowed in dashmore v. Morris, 3 N. 

T. S.2d 633, 263 App.Biv. 656, af¬ 
firmed 17 N.E.2d 144, 278 N.T. 732, 
and affirmed 17 N.B.2d 143, 278 N. 
T. 730—^T^bot V. Board of Edu¬ 
cation of City of New York, 14 N. 
T.S.2d 340, 171 MIsc. 974. 

OM.-^4?orpiis Juris cited in. Craw¬ 
ford V. Corporation Commissioii, 
106 P.2d 806, 809, 188 Okl. 101. 

46 C.J. P 1034 note 24. 

Statute construed 
The provision of statute that a 
majority of all persons or officers 
given power to be exercised jointly 
may exercise such power was not 
Intended to apply to elected repre¬ 
sentatives who act in their individ¬ 
ual capacity, and not as a body.— 
Morris v. Cashmore, 3 N.T.S.2d 624, 
258 App.1Xy. 657, followed in Cash- 
more V. Morris, 3 N.Y.S.2d 688, 253 I 


App.Div. 666, affirmed 17 N.E.2d 144, 
278 N.Y. 732, and affirmed 17 N.B.2d 
143, 278 N.Y. 780. 

96. U.S.—National Labor Relations 
Board V. Ohio Calcium Co., C.C.A. 
6, 133 P.2d 721. 

Conn.—Congress Bank & Trust Co. 
V. Brockett, 160 A. 742, 111 Conn. 
490. 

Mass.—New England Box Co. v. C & 
R Const Co., 49 N.B.2d 121, 313 
Mass. 696, 160 A.L.R. 162—-Real 
Properties v. Board of Appeal of 
Boston, 42 N.E.2d 499, 311 Mass. 
430. 

97. Mass.—Real Properties v. 
Board of Appeal of Boston, supra» 

98. Conn.—^Martin v. Lemon, 26 
Conn. 192. 

N.Y.—Pell V. Xnmar, 21 Barb. 500, 
reversed on other grounds 18 N. 
T, 139. 

99. Ind.—State v. Porter, 14 N.E 
883, 118 Ind. 79. 

46 C.J. P 1034 note 26. 

1. Me.—^Hanson v. Dexter, 86 Me. 
616. 

2. N.Y.—^Rees v. Teachers* Retire¬ 
ment Bd, 224 N.Y.S. 644, 221 App. 
Div. 646, reversed on other 
grounds 160 N.E. 644, 247 N.T. 
372. 

3. N.Y.—^Perry v. Tynen, 22 Barb. 
137—^New York L. Ins., etc., Co. v. 
Staats, 21 Barb. 670, affirmed 17 N. 
Y. 469. 

4. N.Y.—Matter of Light 49 N.Y.S. 
345, 21 Misc, 737, reversed on oth¬ 
er grounds 61 N.Y.S. 743, 30 App. 
Div. 60. 

5. m.—<}ity of Centralia v. McKee, 
267 m.App. 685. 
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Mass.—New England Box Co. v. C & 
R. Const Co., 49 N.B.2d 121, 313 
Mass. 696, 160 A.L.R. 162—Real 
Properties v. Board of Appeal of 
Boston, 42 N.E.2d 499, 311 Mass. 
430. 

Miss.—^Lee County v. James, 174 So. 
76, 178 Miss. 664—State ex rel. 
Baria v. Alexander, 130 So. 754, 158 
Miss. 657—^Blodgett v. Seals, 29 
So. 862, 78 Miss. 622. 

Mont.— Corpus Juris oited in State 
V. 0*Hern, 66 P.2d 619, 627, 104 
Mont 126. 

Wis.—State ex rel. Mayer v. Schuf- 
fenhauer, 250 N.W. 767, 218 Wis. 
29. 

46 aJ. P 1034 note 29. 

6. Conn.—Martin v. Lemon, 26 
Conn. 192. 

46 C.J. P 1034 note 30. 

7. Conn.—^Martin v. Lemon, supra. 

8. Ind.—State v. Porter, 14 N.E. 
883, 113 Ind. 79. 

46 C.J. p 1035 note 83. 

At ooxnmon law, all members of 
an official body had to be present in 
order to have a auorum.—State ex 
rel. Youngs v. Board of Elections of 
Lucas County, 78 N.E.2d 761, 81 
Ohio App. 209. 

9. Neb.—State v. Bemls, 64 N.W. 
348, 46 Neb. 724. 

46 C.J. P 1035 note 34. 

10. N.T.—People v. . Walker, 23 
Barb. 304, 2 Abb.Pr. 421. 

IL Ind.—State v. Porter, 14 N.E. 
883, 113 Ind. 79. 

12. Ihd.—State v. Porter, supra. 

46 C.J. p 1035 note 37. > 
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although there is also authority to the contrary.i^ 
Under a statute permitting a majprity to act if all 
cannot be present and participate, the action of a 
mere majority is not valid in the absence of any¬ 
thing to show that all could not be present.!^ 
Where a statute provides that an authority con¬ 
ferred by law on three or more persons may be ex¬ 
ercised by a majority of them, the mere fact that 
two of three members of a board allowed an un¬ 
authorized person to act with them does not invali¬ 
date a judgment in which both concurred.^® 

Notice. It has been held that, in the absence of 
express statutory provision to the contrary, the 
action of a majority cannot be regarded as valid, 
unless all are present or have been notified,^® al¬ 
though it has also been held that, until the con¬ 
trary has been shown, it will be presumed that all 
were present and participated in the proceeding or 
had notice.^7 Where all the members of a board 
are present and participate in a meeting without 
objection, it is immaterial that ho notice of the 
meeting was given.!® 


Vote. Ordinarily, a membership on any board 
or body carries with it a right to vote,!® ^nd a re¬ 
striction on such a right will not be extended beyond 
the limitation clearly intended to , be imposed by 
the law, rule, or order creating the restraint®® 
Where a public body is asked td take action, a tie 
vote is equivalent to refusal of the action.®! 

b. Death, Besignaldon, or Disqualificatioii 

A grant of power to several public officers does not, 
as a rule, become void by the disqualification of one or 
more of them, If there are enough of them left legally to 
discharge the duties of the office. 

A grant of power to several public oflScers does 
not, as a rule, become void by the disqualification 
of one or more of them, if there are enough of them 
left legally to discharge the duties of the office.®® 
Where, however, a board consists only of three 
members, the death,®® resignation,®^ disqualifica¬ 
tion,®® or failure to qualify®® of one of the mem¬ 
bers renders the others powerless to act, where 
provision is made by statute for filling the vacancy, 
until the vacanqr has been filled. . 


C. DUTIES m GENERAL 


§ 110. In General 

Qenerafly the duties of a public office Include those 
lying fairly within Its scope, those essential to the ac¬ 
complishment of the main purpose for which the office 
was created, and those which, although incidental and 
collateral, serve to promote the accomplishment of the 
principal purposes. 

The duties of a public officer are usually pre¬ 
scribed by statute,®^ but it has been observed, that 


such statutes seldom, if ever, define with precise 
accuracy the full scope of such duties.®® General¬ 
ly the duties of a public office include those lying 
fairly within its scope, those essential to the accom¬ 
plishment of the main purpose for which the office 
was created, and those which, although incidental 
and collateral, serve to promote the accomplish¬ 
ment of the principal purposes.®® Public officials 


18. Kan.—^Leavenworth, etc., R. 

Co. V, Meyer, 49 p. 89, 68 Kan. 306. 
46 CJr. p 1035 note 38. 

14. Ky.—Lyon v. Mason, etc., Co., 
44 S.W. 135, 102 Ky. 694, 19 KyX. 
1642. 

15. Ky.—^McLaughlin v. Wheeler, 
38 S.W. 493, 18 Ky.L. 860. 

16. Minn.—State v. Gainey, 8 N.W. 
977, 26 Minn. 313. 

46 C.J. p 1036 note 41. 

17. Mich.—Scott V, Detroit Toung 
Men's Soc., 1 Dou^. 119. 

N.T,—Woolly V. Tompkins, 23 
Wend. 324. 

18. N.D.—Hartung v. Manning, 196 
N.W. 664, 50 N.D. 478. 

19. N.T.—•Farrell v. Board of 
Health of City of Oswego, 276 N. 
Y.S, 907, 243 App.Div. 382. 

aa N.T.—Farrell v. Board of 
Health of ^ty of Oswego, supra. 

^Pa.—Pennsylvania Publications 
V. Pennsylvania Public Utility 
Commission, 32 A.2d 40, 162 Pa. 
Super. 279, reversed on other 


grounds 36 A.2d 777, 849 Pa. 184, 
163 A.L.R. 467. 

28- S.C.—Welch V, Getzen, 67 SJB5. 

294, 85 S,C. 166. 

46 aJ. p 1036 note 46. 

23. Kan.—Leavenworth, etc., R. 
Co. V. Meyer, 49 P. 89. 68 Kan. 
806. 

N.H.—Palmer v. Conway, 22 NM. 
144. 

24. Kan.—^Leavenworth, etc., R. 
Co. V. Meyer, 49 P. 89. 68 Kan. 

®® 5 - ^ - 

25. N.Y.—People v. NoStrand, 46 N. 
Y. 375. 

ae. U.S.—Schenck v. Peay, C.C.Ark., 
21 F.Cas.No.12,460, Woolw, 176. 

27. Fla.—First Nat Bank v. Filer, 
145 So. 204, 107 Fla. 626, 87 A.L;R 
267. 

Ky.^Board of Education of Boyd 
County V. Trustees of Biiena Vista 
School, Subdlst Na 80, 76 S.W,2d 
267, 266 Ky. 482. 

^ Ky.—Board . of Education of 
Boyd County v. Trustees of Buena 
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Vista School, Subdist No. 30, su¬ 
pra. 

It is not ae^ssary that a statute 
declare in direct terms the duty of 
an officer in order to make It an im¬ 
perative one, since duty may be de¬ 
duced from general provisions and 
scope of statute^, regard being had 
to evil intended to be remedied and 
object sought to • be accomplished.— 
State ex reL Glenn v. Smith, Ind., 87 
N.E.2d 818. 

29. u.S: —Corpus diisis elted fia 
Nesbitt Fruit Products v. Wallace, 
D.CJowa, 17 F.Siipp. 141, 143. 
Cal.—Southern Pac. R Co. v. Stlb- 
bens, 286 P. 374, 104 CalJLpp. 664. 
Fla.—Hall v. State, 187 So. .392. 136 
Fla. 844. 

Ga—Corpus Furls ^quoted* iu Taylor 
V. State, 161 S.E. 7.93, 797,'/44 Ga 
App. 387. . 

HI.—American Legion Post No. 279 
V. Barrett. 20 N.B.2d 45, 371 HI. 
78. . . 

Ky.—^Boerd of Education of Boyd 
County V. Trustees of Buena' Vista 
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take their offices cum onere with all responsibilities 
attached,30 and in accepting office impliedly con¬ 
tract to perform the duties thereof As a general 
rule the duties imposed by law on public officers are 
functions and attributes of the office, and not of 
the officer they remain although the incumbent 
dies or is changed,33 and are to be performed by the 
incumbent although they may have been left un¬ 
done by the predecessor.^^ A successor in office 
takes office charged with knowledge of official ac¬ 
tions of his predecessor.35 


§ 111. Fixing, Increase, or Diminution of 
Duties 

Subject to constitutional limitations, the^ fegtslature 
may prescribe, increase, or diminish the duties of public 
officers. 

The legislature with power to create an office 
may prescribe its duties,33 and generally may fix 
the duties of offices except as inhibited by the con- 
stitution.37 An ofiicer accepting office does so sub¬ 
ject to the possibility that his duties maybe in¬ 
creased or diminished,3 3 and in the absence of con¬ 
stitutional restrictions the legislature may do so at 
its pleasure.33 Thus the legislature may, from time 


School, Suhdist. No. 30, 76 S.W.2d 
267, 266 Ky. 432. 

Ho.—Coxrpiui juris guotod in State, 
on Inf. of McKIttrick v. Wymore, 
132 S.W.2d 979, 987, 846 Mo. 169. 
N.T.—J. B. Lyon Co. v. Morris, 268 
N.T.S. 7, 144 Misc. 9, reversd on 
other grounds 261 N.T.S. 286, 237 
App.Div. 804, appeal dismissed 185 
N.E. 711, 261 N.Y. 497. 

Or.—Corpus Jtirls guoted in JBHdred 
V. Burns. 182 P.2d 897, 403, 188 P. 
2d 154, 182 Or. 394. 

Wyo.—Oorpns Juris guoted in Mac- 
Dougall V. Board of Land Corners 
of Wyoming, 49 P.2d 663. 668, 48 
Wyo. 493. 

46 C.J. P 1035 note 62. 

Authority and powers generally see 
supra S 102. 

Duties of: 

County officers see Counties §$139- 
144. 

Municipal officers see Municipal 
Corporations $ 645. 

State officers see the C.J.S. title 
States §§ 67-66, also 69 aj. P 
112 note 76-p 123 note 82. 

Oldoial business 

The words ^'official business" are 
ordinary ones, and under the well- 
settled rule they should receive the 
interpretation, in the absence of 
something to the contrary, that is 
usually understood by people gen¬ 
erally in using them. To the aver¬ 
age mind the words convey and 
would be understood as including all 
the activities of the officer in the 
discharge of his official duties, which 
are always expressly prescribed by 
statute or necessarily inferred from 
express provisions.—Shanks v. Com¬ 
monwealth, 292 S.W, 837, 219 Ky. 
212 . 

Seoord of official traasactioits 

Written record of public, officer’s 
official transactions must be kept, 
when convenient and appropriate 
mode of discharging duties, whether 
or not regulred by law, and is a pub¬ 
lic . record.—People v. Dime Sav. 
Bank, 183 N.1!. 604, 860 HI. 603. 

Atteudauoe at deceased public of- 
21oes*s funeral 4s in proper case rea¬ 
sonably included in duties of fellow 


public officer, who acts in official ca¬ 
pacity in so doing, especially when 
expressly designated by his superior 
officer to be present in such repre- 
sentetivc capacity.—^Rlch v. Indus¬ 
trial Accident Commission, 98 P.2d 
249, 36 CalA.pp.2d 628. 

Duties Of oosnmoa-law officer 
Where the legislature has created 
an office which was known to the 
common law, and by virtue of the 
common law was vested with certain 
duties, common-law duties of office 
attached to such office on adoption 
of the common law by the constitu¬ 
tion.—^People V. Graydon, 164 N.B. 
832, 333 m. 429. 

3a Ariz.—Austin v. Barrett, 16 P. 
2d 12, 41 Ariz. 138. 

Mo.—State, on Inf. of McKittrick, v. 
Williams, 144 S.W.2d 98, 846 Mo. 
1003. 

46 C.J. P 1035 note 53. 

31. Pa.—Commonwealth v. Tice, 128 
A 506, 282 Pa. 595. 

32. Ariz.—Ck>rpus Juris guoted iu 
Dunshee v. Manning, 129 P.2d 924, 
926, 59 Ariz. 430. 

Me.—^Inhabitants of Town of Jones- 
port V. Inliabltants of Town of 
Beals, 158 A 860, 131 Me. 37. 

Minn.—^In re Olson, 800 N.W. 898, 
211 Minn. 114. 

46 C.J. p 1035 note 55. 

33. Ariz.—Corpus Juris guoted lu 
Dunshee v. Manning, 129 P.2d 924, 
926, 59 Ariz. 430. 

Fla.—Dade County v. State, 116 So. 

I 72, 95 Fla. 465. 

3d. Ariz.—Corpus Jbzis giuoted pi 
Dunshee v. Manning, 129 P.2d 924, 
926, 59 Ariz. 430. 

Me.—Inhabitants of Town of Jones- 
port V. Inhabitants of Town of 
Beals, 158 A 860, 131 Me. 37. 
Minn. —re Olson, 300 N.W. 898, 
211 Minn. 114—State v. Brooks- 
Scanlon Lumbar Co., 142 N.W. 717, 
122 Minn. 400. 

35. Idaho.—^Doolittle v. Eckert, 24 
P.2d 36, 53 Idaho 384. 

3a m.—People ex rel. Board of 
Trustees of University of Illinois 
V. Barrett, 46 N.E.2d 951, 882 lU. 
82L 


Ky.—Talbott v. Lafifoon, 79 S.W.2d 
244, 257 Ky. 773. 

Mass.—^Nichols v. Commissioner of 
Public Welfare, 40 N.E.2d 275, 311 
Mass. 126—Cullen v. Mayor of 
City of Newton, 32 N.E.2d 201, 308 
Mass. 578. 

Mont.—^Board of R. B. Com’rs v. 
Aero Mayflower Transit Co., 172 
P.2d 462, 119 Mont. 118, affirmed 
Aero Mayflower Transit Co. v. 
Board of R. R. Com’rs, 68 S.Ct. 
167, 332 U.S. 495, 92 L.Ed. 99. 

S.C.—State V. Brown, 151 S.B. 218, 
154 S.C. 65. 

Tenn.—Corpus Juris guoted lu Henry 

V. Abernathy, 136 S.W.2d 61, 52. 
175 Tenn. 512—Corpus Juris guot¬ 
ed ia Waldauer v. Britton, 118 S. 

W. 2d 1178. 1181, 172 Tenn. 649. 
Va.—Commonwealth v. Dodson, 11 S. 

E.2d 120, 176 Va. 281. 

46 C.J. p 1035 note 68—12 C.J. p 836 
note 12. 

Conflicting statutes 
Where legislature in fixing salary 
of an officer defines his duties, if 
what is said or done confiicts with a 
law previously in force, the court 
will follow the last legislative fiat. 
—Commonwealth v. Dodson, 11 S.B. 
2d 120, 176 Va. 281. 

Bssential power of government 
Transfer of official duties from one 
officer to another is essential power 
of government.—State ex rel. Ward 
V. Henry, 139 So. 278, 224 Aa. 224. 

37. Fla.—^Dade County v. State, 116 
So. 72, 95 Fla. 465. 

Tenn.—Corpus JUris guoted in Hen¬ 
ry V. Abernathy, 186 S.W.2d 61, 62, 
175 Tenn. 512—Corpus Juris guot¬ 
ed in Waldauer v. Britton, 118 S. 
W.2d 1178, 1181, 172 Tenn. 649. 

38. Ind.—^Rogers v. Calumet Nat. 
Bank of Hammond, 12 N.E.2d 261, 
218 Ind. 676. 

46 aj. p 1086 note .60. 

39. Ky.—Olive v. Coleman, 14 S.W. 
2d 404, 228 Ky. 127. 

Tex.—Harris County v. Efall, 172 S. 
W.2d 691, 141 Tex, 388—First Bap¬ 
tist Church V. City of Fbrt Worth. 
ComApp., 26 S.W.2d 19a 
46 C.J. P 1036 note 61. 
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to time, change the duties of offices created by it- 
self.^o 

The legislature, moreover, may, within reasonable 
limits, regulate or vary the duties of a constitu¬ 
tional office.'^l Accordingly, it has been held that 
the legislature may increase the duties of a con¬ 
stitutional officer,^^ provided they do not conflict 
with the duties either expressly or impliedly pre¬ 
scribed by the constitution,^3 ft cannot take 

away the essential duties of an officer authorized 
by the constitution, whose duties at the time the con¬ 
stitution was framed and from time immemorial had 
been well-known.^^ When a statute imposes duties 
or calls for the performance of service which is 
not germane and which is beyond the scope of the 
duties of the office as they existed prior to the enact¬ 
ment of the statute, it has been held that the per¬ 
son holding such office may not be required to per¬ 
form the nongermane duty or service, and may 
not be disturbed in the enjoyment of his office for 


his refusal to do so.^5 

§ 112. Ministerial and Discretionary Duties 

A duty Is ministerial when it is a simple and definite 
duty imposed by law, arising under conditions admitteti 
or proved to exist. A duty is discretionary when it re¬ 
quires the exercise of Judgment. 

It is often difficult to draw the line between what 
is a ministerial duty and what is a discretionary 
duty.'*® The character of the duty is to be deter¬ 
mined by the nature pf the act to be performed 
and not by the office of the performer.'*'^ A minis¬ 
terial duty is a simple and definite duty imposed by 
law, arising under conditions admitted or proved 
to exist, and regarding which nothing is left to 
discretion.*® If the prescribed duty is definite and 
precise, it is none the less ministerial because the 
person who is required to perform it may have to 
satisfy himself of facts which raise the duty or are 
collateral to its performance*® or because he is 


40. Ala.—state ex rel. Ward v. Hen¬ 
ry, 139 So. 278, 224 Ala. 224. 

m. —People ex rel. Board of Trus¬ 
tees of University of Illinois v. 
Barrett, 46 K.B.2d 951, 882 HI. 
321. 

Hass.—'IHehols y. Commissioner of 
Public Welfare, 40 N.B.2d 275. 311 
Hass. 126—Cullen v. Mayor of 
City of Newton, 32 N.B.2d 201, 308 
Mass. 578. 

46 CJ. p 1036 note 62. 

41. Ala.-— CJozptUi juris dted 1 a 
W ard y. Whitfield, 139 So. 277, 224 
Ala. 277. 

46 aj. P 1036 note 63. 

aCere dTiplicatio& of official duties 
may not be violation of general in¬ 
tendments of constitution when stat¬ 
utory regulation of duties is author¬ 
ized by constitution.—State ex rel. 
Landis v. Wheat, 137 So. 277, 103 
Fla. L 

42. Ala.—Ward y. Whitfldd, 139 So. 
277, 224 Ala. 277. 

Idaho.—Wrtght v. CaUahan, 99 P.2d 
961, 61 Idaho 167. 

HI.—People ex rel. Walsh y. Board 
of Comers of Cook County, 74 N.BL 
2d 503, 397 HI. 293—People y. 
Craydon, 164 N.B. 832, 333 HI. 429. 
Tex.—Harris County v. Hall, 172 S. 
W.2d 691, 141 Tex. 388—First Bap¬ 
tist Church V. City of Port Worth, 
ConuApp., 26 S.W.2d 196. 

46 C.X P 1036 note 63. 

48 . Ala.—Ward v. Whitfield, 189 So. 
277, 224 Ala. 277. 

Idaho.—Wright y. Callahan, 99 P.2d 
961, 61 Idaho 167. 

Tex.—Harris County v. HaJi, 172 S. 
W.2d 691, 141 Tex. 388—First Bap¬ 
tist Church V. City of Fort Worth, 
ComApp., 26 S.W.2d 196. 

46 C.J. P 1036 note 63. 


44. HI.—^People v. Brady, 114 N.B. 
26, 276 HI. 261. 

46 C.J. p 1032 note 76, p 1086 note 
63. 

Transfer of duties 

The legislature cannot take from 
a constitutional officer a portion of 
the characteristic duties belonging 
to that office and devolve those du¬ 
ties on an officer of its own crea¬ 
tion,—Wright V. Callahan, 99 P.2d 
961, 61 Idaho 167. 

Duties known at. oommon law 

The duties of a constitutional offi¬ 
cer known at the common law may 
not be taken away.—People ex rel. 
Walsh V. Board of Com’rs of Cook 
County, 74 N.ES.2d 503, 397 HI. 293 
—^People V. Craydon, 164 N.B. ^32, 
333 lU. 429. 

Be^uired by law 

Under constitutional provision 
that public officers shall perform 
such duties as may be required by 
law, those duties are such as may 
be Implied from the natmre of the 
office, and the officer may not be de¬ 
prived or relieved of them.—^Ameri¬ 
can Legion Post No. 279 v. Barrett, 
20 N.B.2d 46, 871 HI. 78. 

4B. Okl.—Phelps v. Childers, 89 P. 

2d 782, 184 Okl. 421. 

46. Ky,—Commonwealth ex rel. 
Meredith v. Frost, 172 S.W.2d 905, 
295 Ky. 137. 

Distinction between ministerial and 
discretionary duties generally with 
resi>ect to light to see 

Mandamus § 63. 

^7. Ky,—Commonwealth ex rel. 

Meredith v. IProst, supra. 

48. U.S,—Sims y. United Pacific 
Ins. Co., D.C.Id^o, 51 F.Supp. 438. 
Ariz,—State y.. Airesearch Mfg. Co., 
206 P.2d 662, 68 Ariz. 342—Mag¬ 
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ma Copper Co. v. Arizona State 
Tax Commission, 191 P.2d 169, 67 
Ariz. 77. 

Cal.—City of Mill Valley v. Saxton, 
106 P.2d 465, 41 Cal.App.2d 290. 

Fla-—^Pirst Nat. Bank v. Filer, 145 
So. 204, 107 Fla. 526, 87 A.L.H. 
267. 

Ill.—^Peabody v. Sanitary Dlst. of 
Chicago, 161 N.B. 519, 330 Ill. 250 
—^Mower v. Williams, 78 N.B.2d 
629, 334 HlApp. 16—People ex rel. 
Chamberlin y. Trustees of Schools 
of Township No. 1 South, Hange 
5 West, 49 N.B.2d 666, 819 HLApp. 
370. 

Ky.—^Renaker v. Thompson, 162 S.W. 

2d 676, 287 Ky. 241. 

Miss.—^Poyner v. Gilmore, 158 So. 
922, 171 Miss. 859. 

Mo.—Corptts Jozis died in State ex 
rel. Funk v. Turner, 42 S.W.2d 694, 
598, 328 Mo. 604, followed in State 
ex rel. Funk v. American Surety 
Co. of New York, 42 SW.2d 601, 
328 Mo. 622—State ex rel. Folkers 
v.-Welsch, 124 S.W.2d 636, 285 Mo. 
App. 16. 

Neb.—^Mekota v. State Board of 
Fauallzation and Assessment, 19 
N.W.2d 633, 146 Neb. 370—^Larson 
V. Marsh, 14 N.W.2d 189, 144 Neb. 
644. 

N.D.—Corpus Jnris dted in State ex 
rel. Johnson, Attorney General, v. 
Baker, State Auditor, 21 N.W.2d 
365, 362, 74 N.D. 244—Corpus Ju¬ 
ris dted la School Dlst No. 35 of 
Cass County v. Shinn, 287 N.W. 
698, 696, 61 N.D. 160. 

Or.—^tate y. Kozer, 270 P. 618, 126 
Or. 641. 

S.D.—Stephens v. Jones, 123 N.W. 

705, 24 S.D. 97. 

46 C.J p 1036 note 65 

48. Fla,—First Nat *Bank v. Filer, 



67 G.J.S, 


OFFICERS 


§ 113 


permitted a choice of methods or instrumentalities 
in its discharge.50 An act which requires the exer¬ 
cise of judgment in its performance,or an act 
which an officer may, or may not, do in the exercise 
of his official discretion,52 is not ministerial, but 
discretionary. A discretionary duty may be execu¬ 
tive or judicial, according to the nature of its sub¬ 
ject matter.52 A particular officer may have du¬ 
ties which are both ministerial and judicial.®^ 

§ 113. Mandatory or Directory Statutes 

As a general rule, statutes which confer on a public 


body or officer power to act for the sake of Justice, or 
which clothe a public body or officer with power to per¬ 
form acts which concern the public Interests, or the 
rights of individuals, are generally regarded as manda¬ 
tory, although the language Is merely permissive. 

A statute imposing a positive duty on a public 
officer will be construed as mandatory.®® Accord¬ 
ingly, as a general rule, statutes which confer on a 
public body or officer power to act for the sake 
of justice,®® or which clothe a public body or offi¬ 
cer with power to perform acts which concern the 
public interests®*^ or the rights of individuals,®® 


145 So. 204, 107 Fla. 526. 87 A.L. 

R. 267. 

Ky.—^Renaker v. Thompson, 152 S.W. 

2d 675, 287 Ky. 241. 

Miss.—^Poyner v. Oilmore, 158 So. 
922, 171 Miss. 859. 

Mo.—Corpus Juris cited in State ex 
rel. Punk v. Turner, 42 S.W.2d 694, 
598, 328 Mo. 604, followed in State 
ex rel. Funk v. American Surety 
Co. of New Tork, 42 S.W.2d 601, 
828 Mo. 622. 

Neb.—^Larson v. Marsh, 14 N.W.2d 
189, 144 Neb. 644. 

S.D.—Stephens v. Jones, 123 N.W. 
706. 24 S.D. 97. 

Wash.—Corpus Juris cited in British 
Coltunbia Breweries Ltd. v. ‘King 
County, 136 P.2d 870, 875, 17 Wash. 
2d 437. 

46 C.J. P 1036 note 66. 

50. Vt.—State Howard, 74 A. 392, 

83 Vt. 6. 

51 . Fla.—Hall v. State, 187 So. 892, 
136 Fla. 644. 

Pa.—Commonwealth v, Brownmiller, 
14 A.2d 907, 141 Pa.Super. 107. 
Vt.—Proctor v. Hufnall, 16 A.2d 613, 
111 Vt 366. 

46 C.J. P 1036 note 68. 

52 . Mo.—Corpus Juris cited in 
State ex rel. Funk v. Turner, 42 

S. W.2d 594, 598, 328 Mo. 604—State 
V. Toliver, 287 S.W. 812, 315 Mo. 
737. 

5^ —State V. Howard, 74 A. 892, 
16. 

Judicial acts 

(1) An official act which is the re¬ 
sult of jud^rment or discretion, based 
on evidence received at hearing pro¬ 
vided by law, is Judicial.-r—State v. 
Alresearch Mfj. Co., 206 P.2d 662, 
68 Ariz. 842—^Magrma Copper Co. V. 
Arizona State Tax Commission, 191 
P.2d 169, 67 Ariz. 77. 

(2) Judicial action Is result of 
judgment or discretion, while min¬ 
isterial action involves execution of 
set task demiitely prescribed and 
defined.—^Peabody v. Sanitary Dist. 
of Chicago, 161 N.B. 619, 330 HI. 260. 
Onasi-jTidioiml duty 

(1> A Quasi-Judicial duty is one 
lying in the judgment or discretion 
of an officer other than a judicial 


offlcer.-r-Parker v. Kirkland, 18 N.B. 
2d 709, 298 Ill.App. 840. 

(2) An officer’s duty, which means 
those obligations of performance, 
care, or observance which rest on a 
person in an official or fiduciary ca¬ 
pacity, to examine evidence in deter¬ 
mination of questions of law and 
fact before taking action thereon or¬ 
dinarily is not strictly ministerial 
but may even be quasi-judicial. 

Fla.—Hall v. State, 187 So. 392, 136 
Fla. 644. 

S.D.—Stephens v. Jones, 123 N.W. 
705. 24 S.D. 97. 

54. Ill.—Mower v. Williams, 78 N. 
R2d 529, 334 ZlLApp. 16. 

55. N.Y.—^Buffalo Library v. Wana- 
maker, 293 N.T.S. 776, 162 Misc. 
26. 

Statutory ooimnands 
All statutory provisions not on 
their face merely permissive or dis¬ 
cretionary are commands to the sev¬ 
eral officers who are to act under 
such provisions.—State ex rel. Lau- 
risch V. Pohl, 8 N.W.2d 227, 214 
Minn. 221. 

56. Mich.—Corpus Juris quoted 
Smith V. City Conunission of City 
of Grand Rapids, 274 N.W. 776, 
281 Mich. 236. 

N.T.—People v. Sutcliffe, 7 N.Y.S.2d 
431, 266 App.Div. 299. 

69 C.J. P 1076 note 70. 

Construction of statutes as mandar 
tory or directory generally see the 
C,J.S. title Statutes §§ 874-380. 
also 59 aJ. P 1072 note 24-p 1087 
note 28. 

57. Ariz.—^Brooke v. Moore, 142 P.2d 
211, 60 Ariz. 651. 

Del.—State ex rel. Green v. Glenn, 
4 A.2d 366, 9 W.W.Harr. 684. 

Iowa.—^Lincoln Nat. Life Ins. Co. v. 
Fischer. 17 N.W.2d 273, 236 Iowa 
506. 

Ky.—Commonwealth ex rel. Mere¬ 
dith V. Frost, 172 S.W.2d 905, 295 
Ky. 187. 

Md.—Corpus Juris cited in. Hersh v. 
Welsh, 18 A.2d 202, 204, 179 Hd. 
270. 

Mich.—^Smith v. City Commission of 
City of Grand Rapids, 274 N.W. 
776, 281 Mich. 235. * | 
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Minn.—State ex rel. Laurisch v. 
Pohl, 8 N.W.2d 227, 214 Minn. 221. 

Neb.—^Larson v. Marsh, 14 N.W.2d 
189, 144 Neb. 644. 

N.T.—New Tork State Society of 
Professional Fngrineers v. Educa¬ 
tion Department of New York, 81 
N.T.S.2d 305, 262 APP.Div. 602— 
Hudson-Harlem Valley Title & 
Mortgrage Co. v. White, 10 N.Y.S.2d 
846, 256 App.Div. 393—^People v. 
Sutcliffe, 7 N.T.S.2d 431, 256 App. 
Div. 299—^In re Vosburg’s Estate, 
5 N.T.S.2d 804,^ 167 Mlsc. 611—Buf¬ 
falo Library v. Waneunaker, 293 N. 
Y.S. 776, 162 Misc. 26. 

N.C.—^Posey v. Board of Education 
of Buncombe County, 154 S.E. 398, 
199 N.C. 306, 70 A.L.R. 1806. 

N.D.—Novak v. Novak, 24 N.W.2d 20, 
74 N.D. 672. 

Wash.—Corpus Juris cited in Faunce 
V. Carter, 173 P.2d 626. 528, 26 
Wash.2d 211—Corpus Juris cited 
in Spokane County ex rel. Sulli¬ 
van V. Glover, 97 P.2d 628, 631, 2 
Wash.2d 162. 

46 C.J. P 1036 note 71—59 C.J. P 1076 
note 71. 

58- Ariz.—^Brooke v. Moore, 142 P. 
2d 211, 60 Ariz. 661. 

Conn.—State ex rel. Murkley v. Bart¬ 
lett, 82 A.2d 58, 130 Conn. 88. 

Iowa.—^Lincoln Nat. Life Ins. Co. v. 
Fischer, 17 N.W.2d 273, 235 Iowa 
506. 

Mich.=—Smith v. City Commission of 
City of Grand Rapids, 274 N.W. 
776, 281 Mich. 235. 

Minn.—State ex rel. Laurisch v. 
Pohl, 8 N.W.2d 227, 214 Minn. 221. 

Miss.—Corpus Juris cited in Ex 
parte Jackson, 171 So. 545, 646, 
177 Miss. 509. 

Neb.—^Larson v. Marsh, 14 N.W.2d 
189, 144 Neb. 644. 

N.T.—New Tork State Society of 
Professional Engineers v. Educa¬ 
tion Department of New York, 31 
N.Y.S.2d 306, 262 AppJE>lv. 602— 
Levi V. Regents of University of 
New York, 8 N.T.S.2d 19. 169 Misc. 
332, reversed on other grounds 
Erlanger v. Regents of University 
of State of New York, 10 N,Y.S.2d 
1013, 266 App.Dlv. 444, affirmed 
Levi V. Regents of University of 
State of New York, 22 NJ5}.2d 178, 
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are generally regarded as mandatory, although the 
language is merely permissive,since they are con¬ 
strued as imposing duties rather than conferring 
privileges.^® However, it has been held that this 
is only a statutory rule of construction, useful to 
a limited degree hut never to be followed slavishly 
where blind obedience would do violence to the 
manifest intention of the statute,®^ 

Cicnerally statutes directing the mode of pro¬ 
ceeding by public officers, designed to promote 


method, system, uniformity, and dispatch in such 
proceeding,®® will be regarded as directory if a 
disregard thereof will not injure the rights of par¬ 
ties,®^ and the statute does not declare what result 
shall follow noncompliance therewith,®® or contain 
negative words importing a prohibition of any other 
mode of proceeding than that prescribed,®® So too, 
as a general rule, statutes imposing minor details of 
duties on a public officer or a public body are di¬ 
rectory and not mandatory.®*^ Permissive words 


281 N.Y. «27—In re Vosburrs Es¬ 
tate. 5 N.Y.S.2d 804, 167 Misc. 611 
—Buffalo Library v. Wanamaker, 
293 NT.Y.S. 776, 162 Misc. 26. 

N.D.—Novak v. Novak. 24 N.W.2d 20, 
74 N.D. 572. 

Wash.—Corpiis Juris cited in Faunce 
V. Carter. 173 P.2d 526. 529, 26 
Wash.2d 211—Corpus Juris dted 
in Spokane County ex rel. Sullivan 
V. Glover, 97 P.2d 628, 631, 2 Wash. 
2d 162. 

46 C.J. p 1036 note 71—69 CU. p 1076 
note 72. 

59. Aria.—^Brooke v. Moore, 142 P. 
2d 211. 60 Ariz. 551. 

HI.—Flick V. Oately, 65 N.E.2d‘ 137, 
828 II1.APP. 81. 

Iowa.—Lincoln Nat Life Ins. Co. v. 
Fischer, 17 N.W.2d 273, 235 Iowa 
506. 

Neb.—^Larson v. Marsh, 14 N.W.2d 
189, 144 Neb. 644. 

Mich.—Smith v. City Commission of 
City of Grand Rapids, 274 N.W. 
776, 281 Mich. 235. 

N.Y.—^New York State Society of 
Professional Engineers v. Educa¬ 
tion Department of New York. 31 
N.T.S.2d 305, 262 App.Div. 602— 
Hudson-Har!em Valley Title & 
Mortgage Co. v. White, 10 N.Y.S. 
2d 346. 266 App.Div. 393—Levi v. 
Regents of University of New 
York. 8 N.Y.S.2d 19. 169 Misc. 332. 
reversed on other grounds Erlang- 
or V. Regents of University of 
State of New York, 10 N.T.S.2d 
1018, 256 App.Div. 444, affirmed 
Levi V, Regents of University of 
State of New York. 22 N.E.2d 178, 
281 N.Y. 627—In re Vosburg*s Es¬ 
tate, 6 N.Y.S.2d 804, 167 Misc. 611 
—Buffalo Library v. Wanamaker, 
293 N.Y.S. 776, 162 Misc. 26. 

NJ>.—^NovaJk V. Novak, 24 N.W.2d 
20. 74 N.D. 572. 

46 CJ. p 1036 note 71—59 CJ. p 1077 
note 73. 

91k Md.—Corpus Juris dted in 
Hersh V. Welsh, 18 A.2d 202, 204, 
179 Md. 270. 

Mich.—Smith V. City Commission of 
City of Grand Rapids, 274 N.W. 
776, 281 Mich. 235. 

N*Y.—^Buffdo. Library v. Wapamaker, 
293 N.T.S. 776, 1$2 Misc. 26. 

59 CJf. p 1077 note 74. , , 


Mandatory and directory provisions 
distinguished 

A mandatory provision in a statute 
is one which must be observed, as 
distinguished from a directory pro¬ 
vision, which is one which leaves it 
optional with the officer to whom it 
is addressed to obey it or not, as he 
may see fit 

Neb.—^Ford v. Thompson, 144 N.W. 
243, 94 Neb. 658. 

Ohio.—State ex rel. Dworken v. Court 
of Common Pleas of Cuyahoga 
County, 1 N.E.2d 138, 131 Ohio St. 
23. 

61. N.Y.—Olip v. Town of Brighton, 
19 N.Y.S.2d 546. 173 Misc. 1079, af¬ 
firmed 29 K.Y.S.2d 056, 262 App. 
Div. 944. 

62. U.S.—John C Winston Co. v. 
Vaughan, D.COki.. 11 F.Supp. 954, 
affirmed, O.C.A., Vaughan v. John 
C. Winston Co., 83 P.2d 370.. 

Ark.—Phillips v. State, 258 S.W. 403, 
162 Ark. 541. 

Ill,—^People V. Frank G. Heilman Co., 
263 I11.APP. 614. 

Iowa,—^Tounker Bros. v. ZIrbel, 12 
N.W.2d 219, 234 Iowa 269—Wie- 
denheft v. Prtck. 11 N.W.2d 661, 
234 Iowa 51—Bechtel v. Board of 
Sup’rs of Winnebago County, 261 
N.W. 633, 217 Iowa .261—Younker 

V. Susong, 156 N.W. 24, 173 Iowa 
663. 

Kan.—City of Hutchinson, Reno 
County, V, Ryan, 121 P.2d 179, 164 
Kan. 75L 

Mo.—State ex rel. Hanlon v. City of 
Ms^lewood, 99 S.W.2d 138, 231 Mo. 
App. 739. 

Ohio.—Seran v. Biddle, Com.Pl., 87 
N.R2d 492, affirmed 89 N.E.2d 669, 
80 Ohio App. 1. 

Or.—Childs V, Marion County, 97 P. 

2d 965, 163 Or. 411. 

Wash.—State v. Miller, 201 P.2d 186. 
69 C.J. p 1077 note 76. 

Statute held directory 
Ark.—State ex. rel. Smith v. Smith, 
86 S.W.2d 178, 191 Ai-k. 367. 

63- U.S.—John C. Winston Co. v. 
Vaughan, D.C.Okl., 11 F.Supp. 964. 
affirmed, C.C,A., Vaughan v, John 
C. Winston Co., 83.F.2d 870. 

Iowa.—^Younker Bros. v. Zirbel, 12 N. 

W. 2d 219, 234 Iowa 269. 

E3an.—City of Hutchinson, Reno 
County, V. Ryan, 121 P.2d 179, 164 
Kan. 761. I 


Mo.—Corpus Juris guoted In State 
ex rel. Hanlon v. City of Maple¬ 
wood, 99 S.W.2d 138, 142, 231 Mo. 
App. 739. 

Okl.—^Bonaparte v. American Vine¬ 
gar Mfg. Co., 17 P.2d 441, 161 Okl. 
54. 

59 C.J. p 1077 note 77. 

64. U.S.—John C. Winston Co. v. 
Vaughan, D.C.Okl., 11 F.Supp. 954, 
affirmed, CC.A., Vaughan v. John 
C. Winston Co., 88 F.2d 370. 

Ark.—State ex rel. Smith v. Smith, 
86 S.W.2d 178, 191 Ark. 367. 

Iowa.—Younker Bros. v. Zirbel, 12 N. 
W.2d 219, 234 Iowa 269—Bechtel 
V. Board of Sup’rs of Winnebago 
County, 261 N.W. 683, 217 Iowa 
261. 

Kan.—City of Hutchinson, Reno 
County, V. Ryan, 121 P.2d 179, 154 
Kan. 761. 

Mo.—Corpus Juris quoted in State ex 
rel. Hanlon v. City of Maplewood, 
99 S.W.2d 188, *142, 231 Mo.App. 
739. 

Okl.—Bonaparte v. American Vinegar 
Mfg. Co., 17 P.2d 441, 161 Okl. 64. 
Or.—Childs v. Marion County, 97 P. 

2d 956, 163 Or. 411. 

59 CJ. p 1078 note 78. 

65. Mo.—Hudgins v. Mooresvllle 
Consol. School Dlst., 278 S.W. 769, 
312 Mo. 1—State v. Bird, 244 S.W. 
988, 295 Mo. 344-^orpU8 Juris 
quoted in State ex rel. Hanlon v. 
City of Maplewood, 99 S.W.2d 188, 
142, 231 Mo.App. 739. 

66. Iowa.—^Wiedenheft v. Frick, 11 
N.W.2d 661, 234 Iowa 51—^Younker 
V. Susong, 156 N.W. 24, 173 Iowa 
663. 

Kan.—City of Hutchinson, Reno 
County, V. Ryan, 121 P.2d 179, 164 
Kan. 751. 

Ohio.—Seran v. Biddle, Com.Pl., 87 
^ N.E.2d 492, affirmed 89 N.E.2d 669, 
* 80 Ohio App. L 

Okl.—^Bonaparte v. American Vine¬ 
gar Mfg. Co., 17 P.2d 441, 161 Okl. 
64. 

Or.—Childs V. Marlon County, 97 P. 

2d 966, 163 Or. 411. 

Wash.—State v. Miller, 201 P.2d 186. 
59 CJ. P 1078 note 80. 

67. N.T.—People ex rel. Huff v. 
Graves, 13 NE.2d 699, ,277. N.Y. 
115—^Rochester Gas & Elec. Corp. 
V. Maltble, 71 N.T.S.2d 326, 272 
App.Div. 162. 
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in a statute in respect of officers or courts will not 
be construed as mandatory where such construc¬ 
tion would create a new public obligation and 
it has been held that even mandatory words or pro¬ 
visions in a statute defining the duties of adminis¬ 
trative officers may be construed as directory only, 
unless something in the body of the statute indicates 
the contrary.®® 

When a statute fixes a definite rule of action on 
a public officer for the benefit of the public at large, 
the official may not escape that rule by an act of 
omission or commission.^® Whereas the failure of 
an officer to observe a mandatory provision will 
result in the invalidity of all action taken after 
such failure,71 the failure to obey a directory pro¬ 
vision will not result in the invalidity of his subse¬ 
quent action.72 

Construction of particular language. Where from 
a consideration of the whole statute, and its nature 
or object, it appears that the intent of the legis¬ 


lature was to impose a duty on a public ofifcer rather 
than a discretionary power, the word *'may” will be 
held to be mandatory.73 A mandatory construc¬ 
tion will usually be given to the word where 

the statute confers on a public officer power to act 
in the public interest,7^ or for the enforcement of 
individual rights,75 or whenever something is di¬ 
rected to be done for the sake of justice or the 
public good,7® but never for the purpose of creating 
a right77 

In the construction of statutes addressed to pub¬ 
lic officials the word '‘shall” is generally considered 
as mandatory.78 Where regulations for the con¬ 
duct of public officers prescribe that certain things 
"shall” be done, the langfuage is mandatory if the 
regulation protects the person affected thereby.7® 
It has been held that a statute which "authorizes” 
a public officer to do certain things imposes on him 
an absolute duty.®® However, provisions regulat¬ 
ing the duties of public officers, and specifying the 
time and mode of performance, are generally con¬ 


es. Ky.—^Hazellp v. Fiscal Court of 
Edmonson County, 14 S.W.2d 398, 
228 Ky. 80. 

Mo.—Corpus Juris auoted in State 
ex rel. Hanlon v. City of Maple¬ 
wood, 99 S.W.2d 138, 142, 231 Mo. 
App. 739. 

69. Flau—Apgar v. Wilkinson, 116 
6o. 78, 95 Fla. 457. 

Mo.—Corpus Juris' quoted in State 
ex rel. Hanlon v. City of Maple¬ 
wood, 99 S.W.2d 138, 142, 231 Mo. 
App. 739. 

70. Ala.—^Home Ins. Co. v. Dobbs, 
103 So. 165, 20 AIa.App. 491. 

Cal.—^Kline v. San Francisco Unified 
School Dist, 104 P.2d 661, 440 Cal. 
App.2d 174, healing denied 105 P. 
2d 362, 440 Cal.App.2d 174. 

Fla.—State ex rel. Gillespie v. Thurs- 
by, 140 So. 775, 104 Fla. 103. 

71. U.S.—French v. Edwards, Cal., 

13 Wall. 506, 20 KEd. 702. | 

72. Cal.—Hart v. Plum, 14 Cal. 14». 
Public policy often requires that 

minor omissions and failures by of-' 
ficials shall not make void all their 
proceedings; otherwise government 
in some special feature might come 
to a standstill or result in confusion. 
—^People ex rel. Huff v. Graves, 13 N. 
B.2d 599, 277 N.Y. 115—People v. 
Karr, 148 N.3S. 546, 240 N.Y. 348. 

73. U.S.—^U. S. ex rel. Staton v. 
Pc^chall, D.C.Ark., 9 F.2d 109, error 
dismissed. C.CJL, U. S. ex rel. jSlay- 
ton V. Paschall, 17 F.2d 1021. 

Ala.—^Fuller v. State, 16 So.2d 428,. 
31 Ala»App. 324. 

Neb.—State ex reh Rowe v. Emanuel, 

7 N.W.2d 156, 142 N^b. 583—State, 

67 C. J.S.-26 


ex rel. Cashman v. Carmean, 295 
N.W. 801, 138 Neb. 819. 

59 C.J. p 1082 note 4. 

Construction of particular language 
generally see the C.J.S. tit’e Stat¬ 
utes S 880, also 69 C.J. p 1079 note 
92-p 1087 note 28. 

74. U.S.—Wilson v, U. S., C.C.AJ7.J.. 
136 F.2d 1006—U. S. ex rel. Zapp 

V. District Director of Tmmigrafon 
and Naturalization, C.CA.N.Y., 120 
P.2d 762. 

Ala.—Fuller v. State, 16 So.2d 428, 31 
Ala.App. 324. 

Ariz.—^Brooke v. Moore, 142 P.2d 211, 
60 Ariz. 551. 

Del.—^Dupont v. Mills, 196 A 168, 9 

W. W.Harr. 42, 119 AD.R. 174— 
State ex rel. Foulger v. Layton, 194 
A 886, 8 W.Harr. 556. 

Mass.—^Brennan v. Board of Election 
Com’rs of City of Boston, 39 N.B. 
2d 636, 310 Mass. 784. 

Neb.—State ex rel. Rowe v. Emanuel, 
7 N.W.2d 166, 142 Neb. 683—State 
ex rel. Cashman v. Carmean, 295 
N.W. 801, 138 Neb. 819. 

Ohio.—State ex rel. Merrill v. Green- 
baum, 84 N.E.2d 263, 83 Ohio App. 
484—State v. Evans, 165 N.E. 380, 

30 Ohio App. 419. 

S.D.—State v. City of Veblen, 237 N. 

W. 666, 58 S.D. 451. 

59 C.J. p 1083 note 5. 

73. US.—TOlson v. U. S., C.C.AN.J., 
136 F.2d 1006. 

Ala.—Fuller v. State, 16 So.2d 428, 

31 AlaApp. 324. 

Ariz.—Brooke v. Moore, 142 P.2d 211, 
60 Ariz. 551. 

Del.—XXipont v. Mills, 196 A 168, 9 
W.W.Harr. 42, 113 AL.R. 174— 
State ex fel.. Foulger v. Layton, 194 
A 886, 8 W.W;,Harr. 666. 

401 


Mass.—^Brennan v. Board of Ejection 
Com’rs of City of Boston, 39 N.B. 
2d 636, 310 Mass. 784. 

Neb.—State ex rel. Rowe v. Emanuel, 
7 N.W.2d 166, 142 Neb. 683—State 
ex rel. Cashman v. Carmean, 295 N. 
W. 801. 138 Neb. 819. 

Ohio.—State ex rel. Merrill v. Gfeen- 
baum, 84 N.E.2d 253, 83 Ohio App. 
484. 

Or.—Simpson v. Winegar, 285 P. 562, 
122 Or. 297. 

S.D.—State v. City of Veblen, 237 
N.W. 665. 58 S.D. 461. 

59 CXJ. p 1084 note 6. 

76. Ohio.—State ex rel. Merrill v. 
Greenbaum. 84 N.K2d 253, 83 Ohio 
App. 484. 

59 C.J. p 1085 note 7. 

77. Ohio.—State ex rel. Merrill v. 
Greenbaum, supra. 

59 C.J. p 1085 note 8. 

78; Neb.—^Trobough v. State. 233 N. 

W. 462, 120 Neb. 463, 

S.D.—^Bon Homme County Farm Bu¬ 
reau V. Board of Com’rs of Bon 
Homme County, 220 N.W. 618, 63 
S.D. 174. 

59 C.J. p 1080 note 95. 

79. Del.—Gow V. Consolidated Cop- 
permines Corporation, 166 A 136, 
19 Del.Ch. 172. 

80. U.S.-C!hase v. U S.. C.C.ANeb., 
261 F. 833, amrmed 41 S.Ct. 417, 
265 US. 1, 65 UEd. 801. 

What public ofiLcers ace authorized 
to do for third persona, the law re¬ 
quires to be done. 

Mass.—Attleboro Trust Co. v. Com¬ 
missioner of Corporations and'Tax- 
ation, 153 N.E. 338, 267 Mass. 43. 
Miss.—^Ex parte Ja.ckson» 171 So. 545, 
177 Miss. 509. 
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strued as pemissive, notwithstanding the use of 
the word "shall.” 


§ 114. Performance of Duties 
a. In general 
h. Time for performance 

ft. In General 

Oiligenee, integrity, and Intelligent discretion In the 
discharge of their duties are required of public officers, 
particularly where individual rights or the rights of the 
public may be Jeopardized by their neglect. 


Diligence, integrity,and intelligent discre¬ 
tion^^ in the discharge of their duties are required 
of public officers, particularly where individual 
rights*^ or the rights of the public®® may be jeopar¬ 
dized by their neglect, and their obligation to the 
public is not discharged by a mere perfunctory per¬ 
formance thereof.®'^ When the statute requires the 
performance of an official duty, the right to have 
that duty performed continues as long as the offi¬ 
cial fails and refuses to perform such duty,®® and 
an individual should not be made to suffer by rea- 
soii of the dereliction of an officer.®® However, 


81. Del.—Gow V. Oonsolidated Cop- 
permines Corporation, 165 A. 136, 
19 DeLCh. 172. 

69 C.J. p 1086 note 15. 

Time for performance of duties see 
Infra § 114 b. 

82. Pla.—First Nat. Bank v. Filer, 

145 So. 204, 107 Fla. 526, 87 A.L..R. 
267—^Palm Court Corporation v. 
Smith, 137 So. 234, 103 Fla. 233. 1 

Minn.—State ex rel. Rockwell v. 
State Board of Education, 6 N.W. 
2d 251, 213 Minn. 184, 143 A.L..R. 
503. 

^o.—Corpus Juris died In State ex 
rel. Funk v. Turner, 42 S.W.2d 594, 
598, 328 Mo. 604, followed in State 
ex rel. Funk v. American Surety 
Co. of New York. 42 S.W.2d 601, 
328 Mo. 622. 

N.C,—^Avery County v. Braswell, 1 
‘ S.B.2d 864, 215 N.C. 270. 
g,C.—O’Shields v. Caldwell, 35 S.B.2d 
184, 207 S.C. 194. 

WJO.~Corpug Juris quoted in Mac- 
Dougall V. Board of Land Com'rs 
of Wyoming:, 49 P.2d 663, 668, 48 
Wyo. 493. 

46 C.J. p 1036 note 75. 

Exercise of powers by; 

Boards see supra § 108. 

Officers see supra S§ 103-105. 
Liability for acts or omissions see 
infra §§ 125-129. 

Presumptions as to regularity of of- 
cial proceedingrs and acts see Evi¬ 
dence S 146. 

.‘‘UCalf easanoe’* dedned 

(1) Malfeasance is the doing of 
.that which an officer has no author¬ 
ity to do and which is positively 
wrong or unlawful. 

Miss.—White v. Lowry, 189 So. 874, 
‘l62 Miss. 751. 

.Ohio.—State ex rel. Neal v. State 
Civil Service Commission, 72 N.E. 
2d 69, 147 Ohio St 430. 

(2) Malfeasance is any wrongful 
conduct of public officer which af¬ 
fects, interrupts, or Interferes with 
.the performance of an official duty, 
jr—State v. Miller, Wash., 201 P.2d 
136. 

.Wisfeasanoa^ defined 

(1) Misfeasance by an officer is the 
.doing in a wrongful manner of that 
.which law authorizes or requires* him 


to do.—White V. Lowry, 139 So. 874, 
162 Miss. 751. 

(2) Other definitions. 

Me.—Brooks v. Jacobs, 31 A.2d 414, 
139 Me. 371. 

Ohio.—State ex rel. Neal v. State 
Civil Service Commission, 72 N.E. 
2d 69, 147 Ohio St 430. 

Wash.—State v. Miller, 201 P.2d 136. 
^Nonfeasance** defined 

(1) Nonfeasance by an officer is 
substantial failure to perform a 
duty.—White v, Lowry, 139 So. 874, 
162 Miss. 751. 

(2) Other definitions. 

Me.—^Brooks v. Jacobs, 31 A.2d 414, 
139 Me. 371. 

Ohio.—State ex rel. Neal v. State 
Civil Service Commission, 72 N.B. 
2d 69, 147 Ohio St 430. 

Wash.—State v. Miller, 201 P.2d 136. 
83- Fla.—^Flrst Nat Bank v. Filer, 
145 So. 204. 107 Fla. 526, 87 A.L.R. 
267, 

Wyo.—Corpus Juris quoted in Mac- 
Dougall V. Board of Land Com’rs 
of Wyoming, 49 P.2d 663, 668, 48 
Wyo. 493. 

46 CJ, P 1036 note 76. 

Above snspldon 

** ‘A public office is a public trust* 
and all public officers should so con¬ 
duct their official duties as to be, 
like Caesar’s wife, 'above suspicion’ 
of irregularities in. the adminlstra- 
I tion of their offices, even though 
I such irregularities may not under 
[ the law, constitute such willful mis¬ 
conduct corruption, or maladminis¬ 
tration as to merit removal from of¬ 
fice.” 

Iowa.—State v. Naumann, 239 N.W. 

93. 99, 213 Iowa 418, 81 A.L.R. 483. 
N.Y.—^Parsons v. Steingut 57 N.T.S. 

2d 663, 666, 185 Misc. 328. 
Ihcoxnpatlble acts 
A citizen may bring to the atten¬ 
tion of proper, authority acts and 
doingrs of public officers which the 
citizen feels are incompatible with 
the duties of the office and from 
which conduct the citizen or the pub¬ 
lic might or does suffer undesirable 
consequences.—Wilbur v. Howard, D. 
C.Ky., 70 F.Supp. 930, reversed on 
other grounds, aCJL, 166 tF.2d 884. 
8A Wyo.—Corpus Juris quoted iu 
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MacDougall v. Board of Land 
Com’rs of Wyoming, 49 P.2d 663, 
668, 48 Wyo. 493. 

46 C.J. p 1036 note 77. 

A discretioiLairy duty of a public 
officer must be exercised with reason 
as opposed to caprice or arbitrary 
action, since the term "discretion” 
imports exercise of judgment, wis¬ 
dom, and skill, as contradistin¬ 
guished from unthinking folly, heady 
violence, and rash injustice.—Com¬ 
monwealth V. Brownmiller, 14 A.2d 
907, 141 Pa.Super. 107. 

85. Fla.—^Plrst Nat. Bank v. Filer, 
145 So. 204. 107 Fla. 626, 87 AXiJR. 
267. 

86. Fla.—^First Nat Bank v. Filer, 
supra—^Palm Court Corporation v. 
Smith, 137 So. 234. 103 Fla. 233. 

Minn.—State ex rel. Rockwell v. 
State Board of Education, 6 N.W. 
2d 251, 213 Jiinn. 184, 143 A.LJ1. 
503. 

N.C.—Avery County v. Braswell, 1 
S.B.2d 864, 216 N.C. 270. 

S.C.—O’Shields v. Caldwell, 36 S.B. 

2d 184, 207 S.C. 194. 

Wyo.—Corpus Juris quoted iu Mac¬ 
Dougall V. Board of Land Com’rs 
of Wyoming, 49 P.2d 668, 668, 48 
Wyo. 493. 

46 C.J. p 1036 note 78. 

Publio interest 

Officers charged with protecting 
public interests should view such in¬ 
terests as supreme, and consider 
what is best for public and be free 
at all times to prosecute the course 
that appears to he in public interest. 
—^Parker v. Brown, 10 S.B.2d 626, 195 
S.C. 36. 

87. FIa—^P alm Court Corporation v. 
Smith, 137 So. 284, 103 Fla. 238. 

Mo.—Corpus Juris cited iu State ex 
rel. Funk v. Turner, 42 e.W,2d 694, 
598, 328 Mo. 604. 

Wyo.—Corpus Juris 'quoted iu Mac¬ 
Dougall V. Board of. Lsmd Com’rs 
of Wyoming, 49 P.2d 663, 668, 48 
Wyo. 493. 

46 C.J. p 1036 note 79. 

88. FIa—S tate ex rel. Peacock v. 
Latham, 170 So. 475, 125 FIa 798. 

89. Cal.—Liveimore. Sanitarium v. 
Superior Court in and for Contra 
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a public official will be protected in his refusal to 
perform a ministerial duty if it appears that the 
public interest will be improperly affected by the 
performance of the act^o or that the act will work 
a public or private mischief,even though the 
official has no discretion in the matter.^2 Thus it 
has been held that public officers are not required to 
perform ministerial acts which would effectuate 
unlawful acts or purposes on the part of other 
officers who may be clothed with broader powers of 
administration or discretion,98 but a public officer 
may not refuse to perform a duty enjoined on him 
by law on the mere suspicion that his act may en¬ 
able some other official to breach his dutyM 

Public officers must perform the duties prescribed 
by law95 in a legal and proper manner,^® and they 
are not excused from compliance by statutory omis¬ 
sion or inconsistencies that may render vague exact¬ 


ly how or when the act shall be done.®*^ The law 
does not permit a public officer to substitute his own 
judgment as to the best means of performing his 
official duties, if such is contrary to the plain pro¬ 
visions of the statute,98 although in so doing he may 
not have an evil or corrupt motive^^ and no loss 
may result to the public.^ Where an act proposed 
to done by public officials is legal, the motive that 
prompts the act is not material.^ Although a public 
officer in performing an act within the general scope 
of his authority commits an error, or even abuses 
the confidence which the law reposes in him, he is 
nevertheless still acting virtute officii.8 However, 
when an official duty is imposed by statute and no 
specific method is prescribed for performing it, 
the officer must nevertheless comply with the stat¬ 
utory requirement, if it is reasonably possible to do 
so,^ and may adopt any mode reasonably suitable 
to carry the duty imposed into effect.8 


Costa County, 103 P.2d 1022, 89 
Cal.App.2d 669. 

Wyo.—State v. District Court of 
Fifth Judicial Dist in and for Park 
County, 267 P. 1060, 38 Wyo. 427. 

90. La.—State ex rel. Noe v. Knop, 
App.. 190 So. 135. 

91. La.—State ex rel. Noe v. Knop, 
supra. 

92. La.—State ex rel. Noe v. Knop, 
supra. 

93. Kan.—-Chaney v. Fdmonds, 113 
P.2d 81, 163 Kan. 668—^Hawkins v. 
Gregrory, 26 P.2d 247, 138 Kan. 477 
—State ex rel. Weber v. Tounkin, 
196 P. 620, 108 Kan. 634. 

94i Cal.—City of Mill Valley v. Sax¬ 
ton, 106 P.2d 465, 41 Caa,App.2d 
290. 

96. N.M.—^Reese v. Dempsey, 162 P. 

2d 167, 48 N.M. 417. 

Wash.—^In re Foy, 116 P,2d 646, 10 
Wash.2d 317. 

Civil service 

(1) Person appointed to civil serv¬ 
ice position may lawfully perform 
only duties appropriate to such posi¬ 
tion and for which his fitness has 
been ascertained in manner defined 
by constitution, whether he is em¬ 
ployed in such duties in position to 
which origrinally appointed or in dif¬ 
ferent position to which subseauent- 
ly transferred.—^Meenagrh v. Dewey, 
36 N.E.2d 211, 286 N.T. 292, reargu¬ 
ment denied 87 N.E.2d 147, 286 N.T. 
707. 

(2) When specifications of a class 
in the state civil service are adopted, 
employee within that class may per¬ 
form only duties of that class, and 
an employee not in the class may 
not perform those duties.—Stockton 
V. Department of Employment, 153 
P.2d 741, 25 Cal.2d 264. 


Duty to spend money 

Requirement Imposed on official or 
board to spend money is not a duty 
past the amount available.—Cache 
Valley General Hospital v. Cache 
County, 67 P.2d 639, 92 Utah 279. 
Senuje or term of office 

The right to perform duties does 
not exist until there is at least 
tenure or term of office.—^People ex 
rel. Bagshaw v. Thompson, 130 P.2d 
237, 56 Cal.App.2d 147. 

Acts in excess of authority 

In performing ministerial duties, 
the acts of a public officer which are 
beyond powers authorized by law are 
void.—Witzenburg v. State, 299 N.W. 
633, 140 Neb. 171—Stanzer v. Cather, 
123 N.W. 316, 124 N.W. 102, 85 Neb. 
305. 

96. Ind.—Hamilton v. City of In¬ 
dianapolis, 64 N.E.2d 303, 116 Ind. 
App. 342. 

Me.—^Burkett ex rel. Leach v. Ulmer, 
16 A,2d 868, 187 Me. 120. 

Mtnn —State ex rel. Rockwell v. 
State Board of Education, 6 N.W. 
2d 261, 213 Minn. 184, 143 A.L.R. 
603. 

iq-.Y.—j. B. Lyon Co. v.» Morris, 268 
N.T.S. 7, 144 Misc. 9, reversed on 
other grounds 261 N.T.S. 286, 237 
App.Div, 804, appeal dismissed 186 
N.E. 711, 261 N.T. 497. 

Tex—Crosthwait v. State, 138 S.W. 

2d 1060, 136 Tex 119. 
imty to discontinue illegal vmsHoy- 
meat 

It is the duty of the administrative 
officers of the state or its civil sub¬ 
divisions to discontinue any illegal 
employment when the illegality 
thereof is noted,—Detoro v. City of 
Pittston, 26 A.2d 299, 344 Pa. 264. 
Implied duty 

Public officers' authority to proceed 
in particular way Implies duty not 
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to proceed in another way.—^Plrst 
Nat. Bank v. Filer, 146 So. 204, 107 
Fla. 526, 87 A.L.R. 267. 

Daw not to be violated 

An officer seeking the enforcement 
of one law should not violate an¬ 
other in order to accomplish his pur¬ 
pose.—Jones V. State, Okl.Cr., 202 P. 
2d 228—Bowdry v. State, 77 P.2d 763, 
64 Okl.Cr. 86—Tucker v. State, 71 P. 
2d 1092, 62 Okl.Cr. 406. 

Officer employed in different depart¬ 
ments 

Constitution is violated if person 
employed in separate departments is 
officer in one department and at 
same time performs duties or exer¬ 
cises power belonging to another 
department.—Saint v. Allen, 126 So. 
648, 169 La. 1046. 

97. N.T.—^Panzer v. Horan, 83 N.T. 
S.2d 887. 

98. Idaho.—Sharp v. Brown, 221 P. 
139, 38 Idaho 136. 

99. Idaho.—Sharp v. Brown, supra. 

1. Idaho.—Sharp v. Brown, supra. 

2. U.S. — ^isbrandtsen-Moller Co. v. 
U. S., N.T., 67 S,Ct. 407. 300 U.S. 
139, 81 L.Ed. 662—Tennessee Elec¬ 
tric Power Co. v. Tennessee Valley 
Authority, D.C.Tenn., 21 P.Supp. 
947, appeal dismissed in part 59 S. 
Ct. 64, 306 U.S. 663, 83 L.Ed. 430, 
appeal dismissed 69 S.Ct. 164, 305 
U.S. 666, 83 L.Ed. 431, affirmed 69 
S.Ct. 366, 306 U.S. 118, 88 L.Ed. 643. 

Ohio.—Cleveland v. Baker, 4 Ohio 
App. 68, 26 Ohio Cir.Ct.,N.S., 869. 

3. U.S.—Corpus Juris dted in Nes¬ 
bitt Fruit Products v. Wallace, D. 
Clowa, 17 P.Supp. 141, 148. 

N.T.—Conley v. Carney, 110 N.T.S. 
628, 126 App.Div. 337. 

4. Pa.—^Lynett v. Huester, 185 A. 
836, 322 Pa. 524. 

5. Mont—Board of R. R. Com'rs v. 
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In the performance of their duties, public offi¬ 
cers are governed by the existing law, including 
statutes, constitutional provisions, and judicial con¬ 
struction placed thereon by the courts,® and their 
oath to obey the constitution does not impose on 
them the duty or obligation to determine whether 
a statute is constitutional before they obey it^ Ac¬ 
cordingly, officers must obey a law found on the 
statute books until, in a proper proceeding, the 
courts have passed on its constitutionality,® but this 
rule has its exceptions.^ 

The failure to provide salary or fee for a duty 
imposed on an officer by law does not excuse his 
nonperformance of such a duty.^® 

Delegation of duties. As a general rule official 
duties involving the exercise of discretion and judg¬ 
ment for the public weal cannot be delegated,^! 
but this rule does not prohibit the officiaVs use of 


assistance when the act requires an examination or 
inspection of documents or physical objects,^^ nor 
does it prohibit the official from arriving at a con¬ 
clusion of fact based on a report of an assistant.^® 
Ministerial duties, except where there is a stat¬ 
utory prohibition, may be delegated.!^ A public 
official, intrusting performance of one of his man¬ 
datory duties to a subordinate, must exercise his 
supervisory power to see that such duty is dis- 
charged,!® and under the rule delegatus non potest 
delegare, a person to whom a duty is delegated 
cannot lawfully devolve the duty on another un¬ 
less expressly authorized so to do.^® 

b. ^ime for Performance 

As a rule a statute prescribing the time within which 
public offlcers are required to perform an official act re* 
garding the rights and duties of others Is directory. 

As a rule a statute prescribing the time within 


Aero Mayflower Transit Ca, 172 
P.2d 452. 119 Mont IIS. affirmed 
Aero Mayflower Transit Co. v. 
Board of R. R. Corners, 58 S.Ct 
167, 832 UjS. 495. 92 L.Ed. 99— 
State ex rel. School Dlst No. 8 v. 
Lensmaa, 88 P.2d 53, 108 Mont 
118. 

Wash.—^State ex rel. Taylor v.^ Su¬ 
perior Court for Kingr County, 98 
P.2d 985, 2 Wash.2d 575. 

Om tr.Sw—standard Surety & Casual¬ 
ty Co, of N. T. V. State of Okla¬ 
homa ex rel. Thllsted, CC^AOkL, 
145 F.2d 605. 

Okl.—State ex rel. Grimes v. Board 
of Education of Oklahoma City, 
99 P.2d 875, 186 Okl. 665. 

Tex.—Crosthwait v. State, 138 S.W.2d 
1060, 135 Tex. 119.. 

Wls.—State ex rel. Department of 
Agriculture v. McCarthy. 299 N.W. 
58. 238 Wis. 258. 

Strict compUanee with oonstitiitlcai 
Every law enforcement officer has 
duty of strict compliance with the 
constitution.— U. S. v. Kennedy, D.C. 
Colo., 5 P.R.D. 310. 

Jtidgment of court 
A public officer is re<iuired to obey 
a judgment of the superior court, 
and is protected in so doing.—^In re 
Poy, 116 P.2d 645, 10 Wash.2d 317. 

Appeal 

Where a statute expressly provides 
that a public officer may appeal to 
the supreme court from a judgment 
of the superior court, the officer is 
not obliged to prosecute an appeal, 
and may accept the judgment of the 
superior court and follow it.—In re 
Foy, supra. 

Mistaken int e rpr e t a tion of law 
Failure to perform an Imperative 
officii duty is not obviated by a 
mistaken interpretation of law which 
imposes that duty.—State ex reL 


Matthews v. Anderson, 81 SJB3.2d 779, 
127 W.Va. 147. 

Quasi.judicial offlcers 
In performing duties of quasi-judi¬ 
cial officers, executive and adminis¬ 
trative officers are confined to au¬ 
thority conferred on them by the 
law and they are not permitted to 
pass beyond the realm in which ex¬ 
ists authority to function in this re¬ 
spect.—^Texas Plains Building & 
Loan Ass*n v. Colonial Corporation. 
Civ.App.. 135 S.W.2d 153. affirmed 
161 S.W.2d 193, 136 Tex. 898, 184 A. 
L.R. 1206. 

7. N.D.—State ex rel. Johnson v. 
Baker. 21 N.W.2d 355. 74 N.D. 244. 

8. Fla.—State ex rel. Gillespie v. 
Thursby, 139 So. 372, 104 Fla. 103, 
rehearing denied 140 So. 775, 104 
Fla. 103—State v. State Board of 
Equalizers. 94 So. 681, 84 Fla. 692, 
30 A.L.R. 362. 

N.D.—State ex rel. Johnson v. Baker. 
21 N.W.2d 366, 74 N.D. 244—De¬ 
partment of State Highways v. 
Baker. 290 N.W- 267, 60 N.D. 702. 
S.C.—O'Shields v. Caldwell, 35 S.B.2d 
184, 207 S.a 194. 

Right of public offlcers to question 
constitutionality of statutes im¬ 
posing duties generally, see Con¬ 
stitutional Law § 82. 

Subsequently overruled decision 
Where the constitutionality of a 
statute has been passed on judicial¬ 
ly, public offlcers are protected in 
relying on the decision of the court 
even though the decision is subse¬ 
quently overruled.—State ex reL 
Grimes v. Board of Education of 
Oklahoma City, 99 F.2d 876, 186 Okl. 
665. 

9. NJ),—Department of State High¬ 
ways V. Baker, 290 N.W. 257, 60 
NJ>. 702. 

Personal interest of officer 
A governmental officer may raise 
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the question of constitutionality 
when his personal interests are af¬ 
fected. whether adversely or other¬ 
wise. and he is protected from lia¬ 
bility by it only when he acts in 
good faith and with due care.— 
O'Shields V. Caldwell, 85 S.R2d 184, 
207 S.a 194. 

10. Ark.—^Brockman v. Board of Di¬ 
rector of Jefferson County Bridge 
Dist, 66 S.W.2d 619, 188 Ark. 396. 

Mo.—State v. Hackmann, 265 S.W. 

532, 306 Mo. 342, 351. 

Okl.—Corpus Juris cited in Board of 
County Com'rs of Hughes County 
V. Young, 42 P.2d 281, 283, 171 
Okl. 161. 

46 C.J. p 1037 note $6. 

Right to compensation for additlon«d 
or extrinsic duties see supra § 88. 

11. Ky.—City of Mlddlesboro v. 
Kentucky Utilities Co., 146 S.W.2d 
48. 284 Ky. 833. 

Mass.—^Inhabitants of Town of West 
Springfield v. Mayo, 163 N.B. 663, 
265 Mass. 41. 

N.T.—^Newbrand v. City of Yonkers, 
83 .N.B.2d 76. 286 N.Y. 164. 
Apj^oval of court 
Public officer cannot, even with 
court's approval, delegate his duties. 
—Hentschel v. Fidelity & Deposit Co. 
of Maryland, aC.A.Mo., 87 F.2d 838. 

12. Mass.—^Inhabitants of Town of 
West Springfleld v. Mayo, 168 N. 
E. 653, 265 Mass. 41. 

13» Mass.—Inhabitants of Town of 
West Springfield v. Mayo, supra* 

14. Fla.—Blltch v, Buchanan, 181 
So. 151, 100 Fla. 1202, opinion ad¬ 
hered to 182 So. 474, 100 . Fla. 1242. 

Pa,—Kershner v. Stoltz, 1 Pa,Co. 72. 

15. Pa,—^In re Fear, 26 A.2d 457, 
344 Pa, 624. 

16. N.C.—Blake v. AUen, 20 S.E.2d 
662, 221 N.C. 446. 
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which public officers are required to perform an 
official act regarding the rights and duties of oth¬ 
ers,and enacted with a view to the proper, or¬ 
derly, and prompt conduct of business,^* is directory 


unless it denies the exercise of the power after such 
tirne,!^ or the phraseology of the statute,or the 
nature of the act to be performed,^! and the conse¬ 
quences of doing or failing to do it at such time^^ 


17 . Idaho.—Village of Oakley v. 

Wilson, 296 P. 185, 50 Idaho 334. 

Ill.—People V. Potts, 86 NJE3.2d 345, 
403 Ill. 398—^People ex rel. Larson 
T. Thompson, 35 N.B.2d 355, 377 
HI. 104—^People v. Donaldson, 99 
N.B. 62, 255 Ill. 19, Ann.Cas.l913D 
90. 

Ind.—^Hamilton v. City of Indianapo¬ 
lis, 64 N.E.2d 303, 116 Ind.App. 342. 
Iowa.—^Tounker Bros. v. Zirbel, 12 N. 
W.2d 219, 234 Iowa 269—^Hubbell 
V. Polk County, 76 N.W. 854, 106 
Iowa 618. 

Kan.—Corpus Juris anotad in City of 
Hutchinson, Reno County, v. Ryan, 

121 P.2d 179, 182, 154 Kan. 750. 
Mass.—City of Boston v. Barry, S3 

N.E.2d 686, 315 Mass. 572~rA8hley 
V. Three Justices of the Superior 
Court, 116 N.E. 961, 228 Mass. 63, 

8 A.L.R. 1463. 

Mo.—Corpus Juiis atioted lu. Schlafly 
V. Baumann, 108 S.W.2d 363, 366, 
341 Mo. 755. 

N.Y,—^People ex rel. Huif v. Graves, 
13 N.E.2d 599, 277 N.T. 116— 
Rochester Gas & Elec. Corp. v. 
Maltbie, 71 N.T.S.2d 326, 272 App. 
Div. 162—^Brenner v. Bruckman, 3 
N.T.S.2d 265, 263 App.Dlv. 607, ap¬ 
peal dismissed 15 K.E.2d 668, 278 
N.T. 503—Hardenbrook v. Combs, 
290 N.T.S. 290, 160 Misc. 646. 
Ohio.—^Bauman v. Guckenberger, 74 
N.R2d 369, 148 Ohio St 292— 
Seran v. Biddle, Com.Pl., 87 N.E. 
2d 492, affirmed 89 N.E.2d 669, 86 
Ohio App. J. 

Or.—Childs V. Marion County, 97 P. 

2d 955, 163 Or. 411. 

Pa.—Commonwealth ex rel. Fortney 
V.. Wozney, 192 A. 648, 326 Pa. 494 
—^Morrison v.. Unemployment Com¬ 
pensation Board of Review, 15 A. 
2d 391, 141 'Pa.Super. 256—^In re 
Scranton School Dist Audit 51 Pa. 
Dist&Co. 1, 45 Lack.Jur. 193, 68 
York L>eg.Rec. 105. 

Tenn.—^Fowlkes v. City of Elnoxvllle, 

9 Tenn.App. 391. 

Tex.—Federal Crude Oil Co. v. 
Yount-Dee Oil Co., ‘62 S.W.2d 56, 

122 Tex. 21, answers conformed to, 
CivA.pp., 63 S.W.2d 1119-r-<Jbrpus 
Juris auoted in State v. Fox, Civ. 
App., 133 S.W.2d 987, 991, error re- 

Wash.—State V. Miller, 201 P.2d 136. 
W.Va.—Corpiis Juris dted in Bbbert 

V. Tucker, 15 S.E.2d 583, 588, 128 

W. Va. 386. 

Wis.—State V. Industrial Comnais- 
sion, 289 N.W. 769, 233 Wis. 461. 
Wyo.—Application of Gk>odrich, 68 
P.2d 697, 61 Wyo. 463—Hbrse 

Creek Coxuie^ation Dist v. Dln- 
cDln l^uid Co., 59 P,2d 763, 50 Wyo. 
^29. 


46 CJ. p 1037 note 87—59 C.J. P 1078 
note 84. 

Mandatory or directory statutes gen¬ 
erally see supra § 113. 

Substantial oomplianea 
Where statute specifies time with¬ 
in which officer may perform official 
act officer’s act is valid if statute 
is substantially complied with.—^Da¬ 
vidson V. Board of Education of City 
of Pikeville, 7 S.W.2d 1056, 226 Ky. 
165. 

18. Kazi.—Corpus Juris gnoted in 
City of Hutchinson, Reno County, 
V. Ryan, 121 P.2d 179, 182, 164 
Kan. 750. 

Mo.—Corpus Juris guoted in Schlafiy 
V. Baumann, 108 S.W.2d 363, 366, 
341 Mo. 755. 

N.Y.—^Brenner v. Bruckman, 3 N.Y.S. 
2d 266, 253 App.Div. 607, appeal 
dismissed 15 N.E.2d 668, 278 N.Y. 
603. 

Wash.—State v. Miller, 201 P.2d 136. 
46 C.J. p 1037 note 87—59 C.J. p 
1078 note 85. 

19. Fla.—Corpus Juris cited in 

State ex rel. Gillespie v. Thursby, 
139 So. 872, 376, 140 So. 776, 104 
Fla. 103. • 

Idaho.—Village of Oakley v. Wilson, 
296 P. 185, 50 Idaho 334. 

Ohio.—^Bauman v. Guckenberger, 74 
N.E.2d 369, 148 Ohio St 293. 

Pai—Commonwealth ex rel. Fortney 
V. Wozney. 192 A. 648, 326 Pa. 494. 
Tex.—Corpus Juris guoted in State 

V. Fox, Civ.App., 133 S.W.2d 987, 
991, error refused. 

Wis.—State v. Industrial Commis¬ 
sion, 289 N.W. 769, 233 Wis. 461. 

46 CJ. p 1037 note 88. 

20. IlL—People V. Potts, 86 N.B.2d 
345, 403 Ill. 398—People ex rel. 
Darson v. Thompson, 36 N.E.2d 
365, 377 m. 104—People v. Donald¬ 
son. 99 N.E. 62, 255 111. 19, Ann. 
Cas.l913D 90. 

Iowa.—Younker Bros. v. Zirbel, 12 N. 

W. 2d 219, 234 Iowa 269—^Hubbell 
V. Polk County. 76 N.W. 864, 106 

’ Iowa 618. 

Kan.—Corpus Ju^ guoted in City of 
Hutchinson, Reno County, v. Ryan, 
121 P.2d 179, 182, 164 Kan. 750. 

Mo.—Corpus Juris guoted iu Schlafly 
V. Baumann, 108 S.W.2d 863, 366, 
341 Mo. 756. 

N.Y.—^Rochester Gas & Elea Corp. v. 
Maltbie, 71 N.TjS.2d 326, 272 App. 
Div. 162. 

Pa.—Commonwealth ex rel. IFortney 
. V. Wozney. 192 A. 648, 326 Pa. 494 
—^In re Scranton School Dist 
Audit, 51 PaJDist&Co. 1, 45 Lack. 
Jur. 193, 68 York Leg.l^o. 106. 
Tenn.-rFowlkes v. City of Knoxville, 
9 TennApp. 89D 


Tex.—^Federal Crude Oil Co. v. Yount- 
Lee Oil Co., 52 S.W.2d 66, 122 TeX. 
21, answers confirmed to, Civ.App., 
53 S.W.2d 1119—Corpus Juris guot¬ 
ed in State v. Fox, Civ.App., 183 S. 
W-2d 987, 991, error refused. 

Wash.—State v. Miller, 201 P.2d 136. 

Wis.—State v. Industrial Commis¬ 
sion, 289 N.W. 769, 233 Wis. 461. 

Wyo.—^Application of Goodrich, 68 
P.2d 697, 61 Wyo. 433—Horse 

Creek Conservation Dist. v. Lin¬ 
coln Land Co,, 59 P.2d 768, 50 Wyo. 
229. 

46 C.j. p 1037 note 88—«9 aJ. P 1078 
note 86. 

21. ni.—People V. Potts, 86 N.B.2d 
345, 403 ni. 398—^People ex rel. 
Larson V. Thompson, 85 N.E.2d 
365, 877 Ill. 104—People v, Donald¬ 
son, 99 N.E. 62, 255 BL 19, Ann. 
Cas.l913D 90. 

Iowa.—^Younker Bros. v. Zirbel, 12 
N.W.2d 219, 234 Iowa 269—Hubbell 
v. Polk County, 76 N.W. 864, 106 

j Iowa 618. 

Kan.—Corpus Juris guoted in City 
of Hutchinson, Reno County, v. 
Ryan, 121 P.2d 179, 182, 164 Kan. 
760. 

Mo.—Corpus Jcuds guoted in Schlafiy 
V. Baumann, 108 S.W.2d 363, 366, 
341 Mo. 755. 

N.Y.—^Rochester Gas & Elec. Corp. 
V. Maltbie, 71 N.Y.S.2d 826, 272 
App.Div. 162. 

Ohio.—^Bauman v. Guckenberger, 74 
N.B.2d 369, 148 Ohio Gt. 292. 

Tenn.—Fowlkes v. City of Knoxville, 
9 TenmApp. 391. 

Tex.—Federal Crude OH Co. v, 
Yount-Lee Ofl Co.. 52 S.W.2d 66 
122 . 

Tex. 21, answers conformed to 
Civ.App., 63 S.W.2d 1119—Corpui 
Juris guoted in State v. Fox, Civ 
App., 133 S.W.2d 987, 991, error re 
' fused. 

Wash.—State v. Miller, 201 P.2d 186 

Wis.-:—State v. Industrial Commis 
Sion, 289 N.W. 769, 233 Wis. 461. 

Wyo.—Application, of Goodrich, 6i 
P.2d 697, 61 Wyo. 433—Hors^ 

Creek Conservation Dist. v. Idn 
coin Land Co., 69 P.2d 763, 6 
Wyo. 229. 

46 CJ. P 1037 note 88—69 CJ. p 107 
note 87. 

22. Kan.—Corpus Juris guoted ii 
City of Hutchinson,. Reno Counts 
V. Ryan, 121 P.2d 179, 182, 16 
Kan. 760. 

Mo.—Corpus Juris guoted in Scblafi: 
V. Baumann, 108 S.W.2d 368, 36( 
341 Mo. 755—^Dawson v. Hetzlei 
74 S.W.2d 488, 280 Mo.App. 737. ^ 

59 C.J.'p 1079 note 88. 
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are such that the designation of time must be con¬ 
sidered a limitation on the power of the officer. 
When the legislature prescribes the time when an 
official act is to be performed, the broad legisla¬ 
tive purpose is to be considered in deciding whether 
the time prescribed is directory or mandatory.^s 
If the statute is mandatory there must be strict con¬ 
formity,but if directory the legislative intention 
is to be complied with as nearly as practicable.^^ 
So a statute requiring a public body, merely for the 
orderly transaction of business, to fix the time of 
performance of certain acts which may as effec¬ 
tually be done at any other time is usually regarded 
as directory.26 

Where a public officer is required by statute to 
perform a public duty and no time is fixed for its 
performance, the duty must be performed within 
a reasonable time'.27 

§ 115. Engaging in Other Occupations 

Public officers need not. In the absence of a provi¬ 
sion of law to that effect, devote all their time to the 
performance of their official duties, but may engage In 
other occupations. 

28. Kan.—School Diet. No. 40, Ford 
Cotxnty V. Board of Corners of 
Clark County. 127 P.2d 418, 156 
Elan. 686, modified on other grounds 
132 P.2d 401, 166 Kan. 221. 

24. Kan.—School Diet. No. 40, Ford 
County V. Board of Com'rs of 
Clark County, supra. 

25. Kan.—School Dist No. 40, Ford 
County V. Board of Corners of Clark 
County, supra. 

28. Kan.—Coxpiui Juris guoted in. 

City of Hutchinson, Reno County. 

V. Ryan, 121 P.2d 178, 182, 164 
Kan. 750* 

Hass.—Smith v. Director of Civil 
Service, 87 N.E.2d 196, 324 Mass. 

455—Cheney v. Coughlin, 87 N.R 
744, 201 Mass. 204. 

69 CJ. P 1079 note 89. 

27. Minn.—State ex reL Laurisch v. 

Pohl. 8 N.W.2d 227, 214 Minn. 221. 

28. Iowa.—State v. Hinshaw, 198 N. 

W. 634, 197 Iowa 1266. 

N.M.—State ex rel. Sanchez v. Sta¬ 
pleton, 152 P.2d 877, 48 NJd. 463. 

Tfhe provision of the eonstitation 

reguiring* that an officer must per¬ 
sonally devote his time to the per¬ 
formance of his duties was designed 
to prevent farming out the perform¬ 
ance of the duties of an office to an¬ 
other for the convenience or profit 
of the officer.—State ex rel. Mc- 
Qaughey v. Orayston, 168 S.W.2d 
336, 348 Mo. 700. 

82. Iowa.->-State v. Hinshaw, 198 N. 

W. 834, 197 Iowa 1265. 

46 aj. p 1037 note 89. 

Holding othi^ office or esnployment 


The policy of the law is that public officers should 
devote their tim*e and energies to the duties of of- 
fice,28 but it has been held that officers need not, in 
the absence of a provision of law to that effect, de¬ 
vote all their time to the performance of their offi¬ 
cial duties, but may engage in other occupations.22 
A statute prohibiting certain officers from practicing 
law and providing a penalty for a violation does not 
contemplate that the acts of such an officer shall be 
void if he violates the statute.^® 

§116. Individual or Personal Interest in 
Transactions 

Public officers are not permitted to place themselves 
In a position In which personal interest may come into 
conflict with the duty which they owe to the public. 

A public office is a public trust and the holder 
thereof may not use it directly or indirectly for a 
personal profit and officers are not permitted 
to place themselves in a position in which personal 
interest may come into conflict with the duty which 
they owe to the public but they may act in pro¬ 
ceedings wherein they are disqualified by interest 

Ohio.—^Halliday v. Norfolk & W. Ry. 

Co., App.. 62 N.E.2d 716. 

46 C.J. p 1037 note 91. 

32. Cal.—^Noble v. City of Palo Alto, 
264 P. 629, 89 Cal.App. 47. 

Fla.—State Board of Administrators 
V. Pasco County, 22 So.2d 887, 156 
Fla. 37—Stubbs v. Florida State 
Finance Co., 169 So. 627, 118 Fla. 
450—^Lainhart v. Burr, 38 So. 711, 
49 Fla 315. 

Mo.—Corpus Jnrls dted. in Githens 
V. BuUer County, 166 S.W.2d 660, 
652, 360 Mo. 296. 

Mont—State ex rel. Grant v. Eaton, 
133 P.2d 688, 114 Mont 199. 
Chio.—Halliday v. Norfolk. & W. Ry. 

Co., App., 62 N.E.2d 716. 

Pa—Commonwealth v. EUrk, 17 A. 

2d 196. 340 Pa 346.. 
W.Va-^Alexander v. Ritchie, 53 S.E. 
2d 736. 

46 C.J. P 1037 note 92. 

Adverse use 

Public official cannot obtain any 
advsutcLge by way of adverse use for 
himself or a part of those whom he 
serves by virtue of his acts, as 
against others whose rights it is his 
duty to mcdntaln.—^In re "IVaters of 
Walla Walla River, 16 P.2d 939, 141 
Or. 492. 

Bxeroise ot dlsoxetloii 

(1) One should not act officially 
in matter involving discretion, if 
persoiially interested in result— 
Reckner v. School Dist of Gezman 
Tp., 19 A.2d 402, 341 Pa 876, 183 
A.L..R.. 1264, 

(2) Public officer cannot exercise 
official discretion' In matter directly 
Meeting own interest unless author- 


as affecting eligibility generally 
see supra S 23. 

At eommoxL law 

The only restriction at common 
l&w on a public officer in the matter 
of accepting and performing official 
duties other than those of his office 
is that such other duties are not in¬ 
compatible with duties of office.— 
Coleman v. Dee, 121 p.2d 433, 58 
Ariz. 606. 

BxtraofiLeial duties 
A public officer, in conseguence of 
holding an office, is not rendered le¬ 
gally incompetent to discharge du¬ 
ties which are clearly extraofficial, 
that is, outside the scope of his offi¬ 
cial duty.—Smathers v. Board of 
Chosen Freeholders of Atlantic 
County, 174 A. 336, 113 N.J.Law 281 
—Evans v. Inhabitants of City of 
Trenton, 24 N.J.Law 764. 

lEaps made out of office hours by 
city assessor on paper torn from 
old book belonging to county, held 
property of assessor as against 
county, where they were not made 
because of any statutory duty, and 
he was not required to do so as a 
part of his official, duties, and he 
made them at such times and during 
such periods as not to interfere with 
his official dutiea—^Polk County v. 
Parker, 160 N.W. 320, 178 Iowa 986, 
D.RAul917B 1176. 

30. Ky.—Eversole v. Huff, 265 S. 
W. 797, 206 Ky. 814. 

31. U.S.—Village of Brookfield v. 
Pentis, C.aA.m., 101 P.2d 516. 

lud.—Bateman v. State, 14 N.E.2d 
1007, 214 Ind. 188. 
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when the disqualification, if permitted to prevail, 
destroys the only tribunal in which relief may be 
sought and thus effectually bars the door of jus- 

tice.53 

Public officers are denied the right to make con¬ 
tracts in their official capacity with themselves, 
or to become interested in contracts thus made,^^ 
or to take contracts which it is their official business 
to see faithfully performed.35 So too, a board can¬ 
not make a legal contract with one of its own mem¬ 
bers in respect of the trust reposed in it,^^ although 
where a contract is obtained in good faith it has 
been held that the contractor is not prohibited from 
thereafter doing business with a person who, or 
a firm or corporation a member of which, may be a 
public officer and connected with the public body 
through which the contractor originally obtained 
his contract3 7 Where two boards are created by 
statute, one having power to make appointments to 
another and to supervise its actions, it is illegal for 
the first board to appoint members of the first board 
to the second board^s 

Acting as agent. In the discharge of his duties 
"the officer must be disinterested and impartial, and 
he may not at the same time act in his official ca¬ 


pacity and as the agent of one of the public who 
interests are adverse to those of another.^s 

Statutory prohibitions. Some statutes prohi! 
public officers from having an interest in contra< 
executed in their official capacity,^® and such stj 
utes have been held to be declaratory of the co: 
mon law.^i Such a statute applies to municipal 
well as other public officials.'^^ a statute making 
unlavrful for any officer, either elective or i 
pointive under the constitution, to become interest 
in any contract in the making of which he may 
called on to vote includes not merely constitutioj 
officers but all officers who fall under the provisic 
of the constitution.^® An office to which any s 
ary, compensation, or fees are attached, regard! 
of the amount, is a lucrative one within a stati 
prohibiting a person holding a lucrative office fr 
being interested in certain stated contracts.^^ 

§ 117. Obstruction of, or Interference wi 
Performance of Duties 

By specific statutory provision a penalty or o1 
punishment is frequently imposed for the obstructior 
hindrance of a pubiic officer in the performance of 
duties. 

By specific statutory provision a penalty or ot 


ized by constitution or statute.— 
\Terr6ll v. Town of Tempe, 274 P. 
'786, 35 Ariz. 120. 

^atUUdal or quasi-judicial officers 

(1) Officers actinsT in judicial or 
• quasl-judiciaJ capacity are disqual¬ 
ified by interest in controversy,— 
"Turney v. State of Ohio, Ohio, 47 S. 
-Ct 437, 273 U.S. 610, 71 L.Bd. 749, 50 
A.L 1 .R. 1248—46 C.J. P 1087 note 92 
,£a3. 

(2) Generally an official who exer¬ 
cises judicial or quasi-judicial func¬ 
tions may not act In a matter in 
which he is not wholly free, disin¬ 
terested, and Impartial. 

‘•Cal.—Nider v. Homan, 89 P.2d 136, 
32 CalJlpp.2d 11. 

/Ind.—Becatur Tp. v. Board of 
Corners of Marion County, 39 N.B. 
2d 479, 111 lnd.App. 198. 

:iratiire of interest 

A public officer’s personal pe¬ 
cuniary interest is not conclusive 
test in Aetermininsr whether he is 
disqualified to act, but sl^dard is 
.measured by considerations of pol¬ 
icy in which sudh interest may be 
ionly secondarily or incidentally in¬ 
volved; in determining whether pub¬ 
lic ofilcar Is disqualified to act, court 
:xnay properly .consider motives, 
which Influenoe and control human 
; action.—Low v. Town of Madison, 
60 A.2d 774, 135.Gonn.d. 

.'Public poli^ 

.U.S.—^Abernathy v. State of Oklaho¬ 
ma ax/rea. .GQar.OCIrC,A.Okl., 81 P, 


2d 547, certiorari denied 60 S.Ct. 
81, 280 U.S. 599, 74 L-Bd. 646. 

Cal,—Noble v. City of Palo Alto, 264 
P. 529, 89 CalA.pp. 47. 

46 C.J. p 1037 note 92 [b], 

33. Cal.—Caminetti v. Pacific Mut. 
Life Ins. Co. of California, 139 P. 
2d 908, 22 Cal.2d 844, certiorari de¬ 
nied Neblett v. Comenetti, 64 S. 
Ct. 428, 320 U.S. 802, 88 L.Bd. 484 
—Scannell v. Wolff, 196 P.2d 536, 
86 CalA.pp.2d 489—Nider v. Ho¬ 
man, 89 P.2d 136, 32 Cal.App.2d 11. 

Ind.—^Decatur Tp. v. Board of Com’rs 
of Marion County, 39 N,B,2d 479, 
111 Ind.App. 198. 

Wis.—Clark v, Blochowiak, 5 N.W. 
2d 772, 241 Wis. 236. 

34. Colo.—People, for Use of Board 
of Com’rs of Montezuma County, 

V. Brown, 24 P.2d 769, 93 Colo. 
182. 

'Ky .—^Elnox Fiscal Court v. Davis, 
101 S.W.2d 409, 267 Ky. 165. 

46 CJ, P 1037 note 93. 

35. Gteu—^Macon v. Huff, 60 Qa. 221. 

36. Mo.—Corpus Juris cited in 

Githens v. Butler County, 165 S. 

W, 2d 650, 662, 350 Mo. 296—Corpus 
Juris dted in Nodaway County v. 
Kidder, 129 S.W.2d 857, 861, 344 
Mo. 795. 

46 CJ. P 1038 note 95. 

37. III.—^Henschen v. Board of 
School Inspectors of School Dlst. 
No. 86, 267 I11.APP. 296. 

38. Mich.—Kinyon v. Ducheme, 21 
Mich. 498. 


39. Pla.—Stubbs v. Florida S 
Finance Co., 169 So. 527, 118 
450—^Lainhart v. Burr, 38 So. 
49 Pla. 315. 

Me.—^Knight v, Herrin, 48 Me. 6 
Mont.—Corpus Juris quoted lu S 

V. McCollough, 279 P. 246, 247 
Mont 435, 66 AL.lt 1033. 

40. Mo.—UorptUf Juris cited 
Nodaway County v. Kidder, 12 

W. 2d 867, 862, 344 Mo. 796. 
Common prudenoe dictates 

men holding official positions i 
not deal with themselves in a 
vate capacity, directly or indire 
and, if statutes protecting; pi 
funds are to have any effect, 
should not be emasculated by , 
cial interpretation and relaxatio 
their provisions.—Alexander 

Ritchie, W.Va., 53 S.B.2d 735. 

4L Cal.—Stockton Plumbing, 
Co. V. Wheeler, 229 P. 1020, 68 
App. 592. 

m.—Corpus Juris cited . in Pai 
V. City of Rockford, 28 N.B.2^ 
754, 306 IllApp. 443, 

42. Cal.—Stohkton Plumbing, 
Co. V. Wheeler, 229 S.W. 102 
Cal.App. 592. 

46 C.J. p 1038 note 99. 

43. Ill.—Peabody v. Chicago 
tary Dlst., 236 HLApp. 266. 

44. Wyo.—^Baker v. .Crook Co 
59 P, 797. 9 Wyo. 61 
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punishment is frequently imposed for the obstruc- alty mny be imposed ■ on an employer for the act 
tion or hindrance of a public oflSicer in the perfonn- of his servant^* Further, it may be made a crime 
ance of his duties.*® Under such a statute a pen- unlawfully to receive public funds from an officer.*^ 

D. CUSTOBT OF, AND ACCOUNTING FOR, PUBLIC FUNDS AND PROPERTY OR PRIVATE 

FUNDS TTELD BY VIRTUE OP OFFICE 


§ 118. In General 

a. General principles 

b. Misappropriation or wrongful dis¬ 

bursement of funds 

c. Interest 

a. General Principles 

Where public funds or property come tnto the hands 
of a public officer by virtue of his office, he is considered 
a trustee, a bailee, or an insurer of such funds or property. 


Where public moneys or property come into the 
hands of a public officer by virtue of his office, 
he is considered a trustee,^® a bailee,^^ or an in- 
surer^o of such funds or property. It is the policy 
of the law to hold an official custodian of public 
funds to strict accountability.®^ 

Duty to pay after mistake. A mists^ke of law will 
not excuse a public officer from paying out public 
funds when he is dealing with other public officers.®^ 


45. N.J.—^Bryant v. K. Z. Graves 
C:k>., 71 A. 60, 77 N.J.Law 61. 

Statute held inapplicable 
Statute makinsT it misdemeanor to 
obstruct or hinder any public officer 
in collection of taxes in which state 
is interested was held not to apply to 
obstructing town officer in collection 
of town tax.—Ex parte Sam Wah, 27 
P. 766. 91 Cal. 610. 

46. N.X—^Bryant v. N. 25. Graves 
Co.. 71 A. 60. 77 NJXaw 61. 

46 CJ. P 1052 note 82. 

47. Ark:—Pickett v. State. 276 S.W. 
913, 169 Ark. 623. 

46 C.J. P 1063 note 83. 

4a, HI.—Corpus juris dted in 
Stefanich v. Richard. 41 N.E.2d 
104, 106. 314 IlLApp. 183. 

Mo.—^Elkins-Swyers Office Equip¬ 
ment Co. V. Moniteau County. 209 
S.W.2d 127. 367 Mo. 448—State v. 
Weatherby, 129 S.W.2d 887. 344 
Mo. 848—^L»amar Tp. v. City of 
Lamar. 169 S.W. 12. 261 Mo. 171. 
Mont.^—Carbon County v. Draper. 276 
P. 667, 84 Mont. 413. 

S.C.—Sumter County v. Hxust. 1 S. 

R2d 242. 189 S.C 316. 

Wash.—State v. Guaranty Trust Co., 
148 P.2d 323. 20 Wa8h.2d 588. 

46 CJ. P1038 note 4. 

Accounting for funds or property 
by: 

County officer see Counties 6§ 147- 
151. 

Municipal officer see Municipal 
Corporations 5 646. * 

^nreadom tiom selfldi interest 
Public officer occupi^es fiduciary 
position and must be as free from 
. selfish interest, direct or indirect, 
.;,as any other trustee in disbursing 
public funds.—State ex reL Attorney 
General v. Broadaway. 93 S.W.2d 
1248. 192 Ark. 634. 

< Se is sesQ^otilKlbKS to the same de¬ 
gree as trustee of a private 
trust fund. , 

Jttris quoted . In St 


Louis County v. Magie. 269 N.W. 
106. 108, 198 Minn. 127. 

Ohio.—Crane Tp. v. Secoy, 182 N.B. 
861, 103 Ohio St 258, 18 AX..R. 
979. 

Tenn.—State v. McLemore. 37 S.W. 

2d 103, 162 Tenn. 129. 

49. U.S.—^Town of Hamden v, 

American Surety Co. of New Tork, 
D.C.Conn., 9 F.Supp. 733, affirmed, 
C.C.A.. 93 F.2d 482, certiorari de¬ 
nied American Surety Co. v. Town 
of Hamden, 68 S.Ct 647. 303 U.S. 
648, 83 L.£^ 1109. 

Ky.—^Phillips v. Board of Education 
of Plneville. Kentucky. 140 S.W. 
2d 819, 283 Ky. 173—Common¬ 
wealth V. Polk, 76 S.W.2d 761, 266 
Ky. 100—^Jordan County v. Baker 
County Judge, 66 S.W.2d 84, 262 
Ky. 40. 

S.a—Chandler v. Britton, 16 S.B.2d 
344, 197 aC. 803. 

Tenn.—State v. McLemore, 37 S.W. 

2d 103. 162 Tenn. 129. 

5a Ark.—State v. Huxtable, 12 S. 

, W.2d 1, 178 Ark. 361. . 

Colo.—^McBride v. People ex rel. City 
of Trinidad, 144 P.2d 777, 111 Colo. 
677. 

Ga.—^American Surety Co. of New 
York V. Ne Smith. 174 S.E. 262. 49 
Ga.App. 40. 

Minn.—St liouls County v. Magie, 
269 N.W. 105, 198 Minn. 127. 

Mo.—Glaze ex rel. Board of Supers 
of Harrison County Drainage Dist 
V. Shumard, 54 S.W.2d 726, 227 Mo. 
App. 434. 

Neb.—Bordy v. Smith. 34 N.W.2d 
331. 150 Neb. 272—Village of 

Hampton v. Gausman, 226 N.W. 
767, 136 Neh. 650—Scotts Bluff 
County V. McHenry. 266 N.W^ 686, 
ISO Neb, 717. . 

Ohio.—State ex reL Bolsinger v. 
Swing, 6 N.E.2d 999, 64 Ohio App. 
25L 

S.D.—^Board of Education of Inde¬ 
pendent School Dist of City of 
Huron v, Whlsman, 229 N.W. 622, 
66 S.D. 472. 


Wls.—^Forrest County v. Poppy, 213 
N.W. 676, 193 Wis. 274. 

Debtor and insurer 
Custodian of public money is not 
a bailee, but a debtor and insurer to 
extent of amount received.—^Ameri¬ 
can Indemnity Co. v. State, T6X.Civ» 
App., 104 S.W.2d 68. 

Color of office 

Public officer stands in position of 
insurer as to public funds intrusted 
to his custody, where funds are re¬ 
ceived by him pursuant to law in 
his official capacity and by virtue of 
his office, but not where such funds 
are received only by color of office. 
—^Indemnity Ins. Co. of North Amer¬ 
ica y. Farkas, 76 N.Y.S.2d 426, 191 
Misc. 424. 

6L Ark.—State v. Huxtable. 12 S. 

W.2d 1, 178 Ark. 361. 

Ga.—^American Surety Co. of New 
York v. Ne Smith. 174 S.B. 262, 49 
Ga.App. 40. 

Ky.—Commonwealth, for Use and 
Benefit of Clay County v. Size¬ 
more, 108 S.W.2d 733, 269 Ky. 722 
—City of Newport v. McLane. 77 
S.W.2d 27, 266 Ky. 803—^Dishman 
V. Coleman. 50 S.W.2d 604, 244 Ky. 
239—^Bell County Board of Educa¬ 
tion V. Lee, 39 S.W.2d 492, 239 Ky. 
817. 

Minn.—Oorpns Jitrls quoted In St. 
Louis County v. Magie. 269 N.W. 
105, 108, 198 Minn. 127. 

Neb.—Bordy v. Smith, 34 N.W.2d 
331. 160 Neb. 272. 

N.Y.—Stanelevitz v. City of New 
York, 16 N.Y.S.2d 837. 172 Misc. 
5. 

Pa.—^In re Annual Statement of Re¬ 
ceipts and Disbursements and Re¬ 
port of bounty Audit of Susque¬ 
hanna County for 1931, 180 A. 148,, 
118 Pa.Super. 47. 

46 CJ. P 1038 note 7. 

^59... 3^0.—State D^axW, App., 274 

S.W 477. . ; 
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Recipient not legally entitled to office. One who 
has received mone 3 rs as an officer cannot escape his 
liability to account therefor by impeaching his own. 
title to the office and attempting to show that in fact 
there was no legal office.53 An officer must account 
for public money which has been placed in his 
hands because of his appointment notwithstanding 
such appointment is illegal.®^ Where two public 
officers claim the right to a certain fund by virtue 
of their office, the officer rightfully entitled may 
recover the fund from the wrongful claimant, on 
the wrongful payment thereof to the latter,55 

Moneys wrongfully received. A public officer, re¬ 
ceiving public moneys illegally, may be charged with 
the duty of restitution,^^ and he cannot refuse to 
pay it over because it was illegally exacted from 
the person from whom it was collected,®'^ nor can 
he question the regularity of proceedings by which 
the money came into his hands.^^ 


§ 118 

b. MisappropiiaMon or Wrongful Disburse¬ 
ment of Funds 

(1) I-iability of officer 

(2) Recovery from third persons 

(1) Liability of Officer 

Any public officer who wrongfully withholds or mis¬ 
appropriates public funds, or who pays or authorizes the 
Illegal payment of public funds, is personally liable for 
such misappropriation or Illegal payment. 

A public officer may pay out public funds only 
where the law requires or permits him to do so, 
and only in the manner provided by the statute, 
where the statute directs the manner and method 
of payment.®® A public officer has no right to give 
away public funds,and must deliver such funds 
or property to the public official or function for 
whom or which they were intended.®® Any public 
officer who wrongfully withholds or misappropriates 
public funds,®® or who pays or authorizes the illegal 
payment of public funds,is personally liable for 
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63. Mo.—Orrick School DIst. v. Dor- 
ton, 46 S.W. 948, 145 Mo. 304. 

54. U.S.—^U. S. v. Maurice, C.C.Va., 
26 F.Cas.No.16,747, 2 Brock. 96. 

55. N.T.—^Barry v. Crandall, 180 N. 
T.S. 188. 

56. Mo.—State v. Weatherby, 129 S. 
W.2d 887, 344 Mo. 848—-Nodaway 
County V. Kidder, 129 S.W.2d 857, 
344 Mo. 796—State v. Haid; 41 S. 
W.2d 806, 328 Mo. 789—State v. 
Hackman, 265 S.W. 532, 305 Mo. 
842—State v. Scott. 192 S.W. 90, 
270 Mo, 146—^Lamar Tp. v. City of 
Damar, 169 S.W. 12, 261 Mo. 171. 

46 C.J. p 1038 note IS. 

Recovery of moneys paid under mis¬ 
take srenerally see the C.J.S. title 
Payment §§ 156, 167, also 48 C.J. p 
757 note 61-p 768 note 62. 

Court can impress lien and require 
return of specific property found in 
hands of officer who illegally exacted 
property.—Haskins Bros. & Co. v, 
Morgenthau, 85 P.2d 677, 66 App.D.C. 
178, certiorari denied 57 S.Ct 1J8, 
299 U.S. 588, 81 L.Ed. 433. 

57. Or.—^Yamhill County v. Foster, 
99 P. 286, 63 Or. 124. 

58. Mich.—^Mason v. Fractional 

School Dist. No. 1, 34 Mich. 228. 

59. U.S.—Heidt v. U. S., C.aA.Tex„ 
56 F,2d 569, certiorari denied 63 S. 
Ct. 8, 287 U.S. 601, 77 L.Bd. 623. 

Ala.—Woodruff v. Beeland, 127 So. 
235. 220 Ala. 652. 

Arlz.—Kerby v. State ex rel. Froh- 
miller, 157 P.2d 698, 62 Ariz.. 294, 
Mass.—^Attorney General v. Trustees 
of Boston Elevated Ry. Co., 67 N. 
B.2d 676, 319 Mass. 642. 
tlhauthorized act of ofllow 
In making payments not required 
or permitted by law, the act of the 


officer is not the act of the govern¬ 
ment, but only the unauthorized act 
of the officer. 

Mass.—^Attorney General v. Trus¬ 
tees of Boston Elevated Ry. Co., 
supra. 

Mo.—State v. Weatherby, 129 S.W. 
2d 887, 344 Mo. 848. 

60. Fla.—Palbicke v. L.ee, 172 So. 
481, 126 Fla. 765, followed in 
Squires v. Lee, 172 So. 484, 126 
Fla. 771, and Lee v. Lee, 172 So. 
484, 126 Fla. 772^—^Thomas v. Carl¬ 
ton, 143 So. 780, 106 Fla. 648. 

Mont.—Carbon County v. l^raper, 276 
P. 667. 84 Mont 413. 

SL Kan.—Joint Consol. School Dist 
No. 2 V. Johnson, 181 P.2d 604, 163 
Kan. 202. 

62. S.C.—Sumter County v. Htirst, 1 
S.E.2d 242, 189 S.C. 316. 

63. Ky.—Commonwealth, for Use 
and Benefit of Clay County v. 
Sizemore, 108 S.W.2d 733, 269 Ky. 
722. 

Neb.—Bordy v. Smith, 34 N.W.2d 
331, 160 Neb. 272—Scotts Bluff 
County V. McHenry, 266 N.W. 686, 
130 Neb. 717. 

S.C,—Sumter County v, Hurst, I S. 

E.2d 242, 189 S.C. 316. 

46 C.J. p 1038 note 6. 

Penal statute 

Statute with respect to liability of 
officer improperly withholding pub¬ 
lic ftmds from state or county treas¬ 
urer is penal in nature and cannot 
he extended by construction.—Gully 
V. White; 146 So. 852, 167 Miss. 691. 

64. Ky.—City of Newport v. Mc- 
Lane, 77 S.W.2d 27, 256 Ky. 803- 
Dishman v. Coleman, 60 S.W.2d 
504, 244 Ky. 239. 

Pa.—re Annual Statement of Re¬ 
ceipts and Disbursements and Be- 
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port of County Audit of Susque¬ 
hanna County for 1931, 180 A. 148, 
118 PaSuper. 47. 

Tex.—^American Indemnity Co. v. 

State, Civ.App., 104 S.W.2d 68. 

46 dJ. p 1038 note 5. 

Payment pursuant to overmleA 
court deoisiou 

Officers who in good faith expend 
public funds in harmony with a de¬ 
cision of the supreme court constru¬ 
ing the constitution and statutes 
governing their duties will not be 
held personally liable for such ex¬ 
penditure, even though the decision 
is later overruled as erroneous.— 
State ex rel. Grimes v. Board of Ed¬ 
ucation of Oklahoma City, 99 P.2d 
876, 186 Okl. 665. 

Payment for administratioiL of un¬ 
constitutional aot 
The expenditure of public funds 
by cm officer of the state for the 
purpose of administering an uncon¬ 
stitutional act constitutes a misap¬ 
plication of such funds.—^Krebs v. 
Thompson, 56 N.E.2d 761, 387 HI. 
471. 

Payment in violation of constitution 
Any public official knowingly pay¬ 
ing money from public treasury in 
violation of constitutional provisions 
that no money shall be drawn from 
treasury for benefit of any religious 
or theological institution, and that 
no preference shall be given to any 
creed, religious society, or mode of 
worship, would he required to reim¬ 
burse the treasury for any amount 
so paid.—State ex rel. Johnson v. 
Boyd, 28 N.B.2d 266, 217 Ind. 348. 

Payment for services 
Public officers charged with ex¬ 
penditures of public funds are ob¬ 
liged tp satisfy themselves at risk 
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§ 118 

such misappropriation or illegal payment Thus it 
has been held that a public fund, dedicated for a 
special purpose, may not be diverted to any other 
purpose except by the authority which dedicated 
it.65 

Where an expenditure is made by a public offi¬ 
cer without authority of law, it has been held that 
the reasonableness, practicability, or expediency of 
such expenditure is no justification.®® It has also 
been held that at common law a public officer act¬ 
ing judicially or quasi-judicially is not personal¬ 
ly liable for an unlawful payment of public funds 
if he acted in good faith within the scope of the 
subject matter over which he has been given ju- 
risdiction,®7 and this rule has been applied to a 
disbursing officer, making apparently lawful pay¬ 
ment, on express orders from Ms superior, not¬ 
withstanding his superior’s mistake,®® but a payment 
out of the public funds, although within the general 
field of the officer’s jurisdiction, may be so clear¬ 
ly and distinctly one which the officer could not 
lawfully make as to bar him from the justification 
that it was done in good faith.®® 

(2) Recovery from Third Persons 
Persons not officers, receivingemoneys Illegally paid 
by a public officer, may be required to refund them. 

Persons not officers, receiving moneys illegally 
paid by a public officer, may be required to refund 
them,*^® and the decisions of executive officers as 
to their legality are not binding on the court.'^i 
It has been held, however, that the rule applica¬ 


ble to ordinary trustees that funds can be followed 
into the hands of third persons where trustees 
have misappropriated the funds intrusted to them, 
is not applicable to a public officer who gives bond 
to secure a full accoimting for the funds which 
may come into his hands as such officer.*^® 

c. Interest 

A public officer ordinarily Is held liable for interest 
which accrues on public funds in his custody. 

Although there is authority to the contrary,78 
a public officer ordinarily is held liable for interest 
which accrues on public funds in his custody,74 
even where he is considered an insurer of such 
funds.75 So too, as a general rule a public officer 
is liable for interest from a conversion or misappro¬ 
priation of money intrusted to his keeping.7® An 
officer who fails to obey a court order requiring him 
to deposit public fimds in a designated depositary, 
at a stipulated rate of interest, must account for the 
interest he would have received if the order had 
been obeyed.77 A statutory penalty of a higher rate 
of interest for the unlawful retention by an officer 
of moneys received by him after demand does not 
apply where an officer has tendered a balance after 
deducting a credit claimed by him to which he was 
entitled.7® 

Demand. Where there has been a conversion or 
misappropriation, a demand is unnecessary to fix a 
liability for interest,7® although it is otherwise gen¬ 
erally required.®® 


of personal surcharge that services 
for which they pay have been actu¬ 
ally rendered and that not more 
time is paid for than is reasonably 
necessary for the performance of the 
work.—^Kistler v. Carbon County, 3S 
A.2d 78S, 154 Pa.Super. 299. 

65. Ill.—Stefanich v. Richard, 41 N. 
BL2d 104, 314 I11.APP. 183. 

Ky.—City of Newport v. Mcliane, 
77 S.W.2d 27, 256 Ky. 803. 

S.C.—Kirk v. Clark, 4 S.E.2d 13. 191 
S.C. 205. 

46 C.J. P 1038 note 8. 

66. Ariz.—^Kerby v. State ex rel. 
Frohmiller. 157 P.2d 698. 62 Ariz. 
294. 

67. Miss.—^Barnett v. liollar, 19 So. 
2d 748. 198 Miss. 674. 

68. XJ.S.—U. S. V. Heller, D.C.Md., 1 
F.Supp. 1. 

69. Miss.—^Barnett v. Liollar, 19 So. 
2d 748, 198 Miss. 574. 

70. U.S.—Heidt v. XS. S., C-CLATex., 
56 F.2d 559, certiorari denied 53 S. 
Ct. 8. 287 U.S. 601, 77 L-Ed. 623— 
Emery v. U. S., D.C.Conn., 18 P.2d 
658. 

Ky. —Corpus gWcis dted in City of 


Princeton v. Baker, 35 S.W.2d 524, 
628, 237 Ky. 325. 

Mo.—^Kansas City v. Halvorson, 177 
S.W.2d 495, 352 Mo. 280—State v. 
Weatherby, 129 S.W.2d 887, 344 
Mo. 848. 

Mont—Carbon County v. Draper, 276 
P. 667, 84 Mont 413. 

Wash.—State v. Guaranty Trust Co., 
148 P.2d 323, 20 Wash.2d 588. 
Capacity in whl^ received 
One who receives public funds in 
a special capacity cannot refer the 
taking to another relationship to 
gain advantage to himself and de¬ 
prive the public of its money.— 
Reichert v. Lochmoor State Bank, 
263 N.W. 386, 272 Mich. 433. 

71. U.S,—^Emery v- U. S., D.C.Conn., 
13 F.2d 658. 

72. Ind.—^Linville v. Lelnlnger, 72 
Ind. 491. 

73. Colo.—State v. WaJsen, 28 P, 
1119, 17 Colo. 170, 16 LuItA. 466. 

46 aj. P 1039 note 18. 

74. U.S —Village of Brookfield v. 
Pentis, C.C.A.I11., 101 F.2d 616. 

Ill.—^People V. Small, 160 N.B. 485, 
319 Ill. 437. 


S,D.—State v. Schamber,/166 N.W. 
241, 39 S.D. 492. 

Tenn.—State v. McL.emore, 37 S.W. 

2d 103, 162 Tenn. 129. 

46 C.J. p 1039 note 17. 

Part of fund 

In the absence of a statute to the 
contrary It has been held that inter¬ 
est received on funds held by an 
officer becomes a part of the fund by 
whose investment it was produced. 
—Bordy v. Smith, 34 N.W.2d 881, 150 
Neb. 272, overruling Scotts Bluff 
County V. McHenry* 266 N.W. 586, 
130 Neb. 717. 

76. Neb.—Bordy v. Smith, 84 N.W. 
2d 331, 150 Neb. 272. 

76. Al«u—McPhlllips v. McGrath, 23 
So. 721, 117 Ala, 649. 

m.—CajBsady v. School Trustees, 105 
Ill. 660. 

77. HI.—^Baltimore, etc., R. Co. v. 
Gaulter, 46 N.B. 266, 165 Ill. 233. 

78. N.C.—^Hannah v. Hyatt, 87 S.E. 
617, 170 N.C. 634. 

79. Ala.—^McPhlllips V, McGrath, 23 
So. 721, 117 Ala. 649. 

80. Ala.—McPhilUps v. McGrath, 
supr€u 
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§ 119. Loss of Funds 

a. In general 

b. Failure of depositary 

c. Cancellation of liabili^ 

d. Private funds or property 

a. In General 

In a number of Jurisdictions an officer, In the absence 
of a statute to the contrary, Is held liable as an insurer 
of public funds and property in his custody. 

There is a conflict of authority as to whether an 
officer, having custody of public funds, absolutely 
insures the forthcoming of such funds and becomes 
a debtor therefor, or whether he is a bailee or trus¬ 
tee of such funds, merely chargeable with requi¬ 
site care in their protection.®^ There is substan¬ 
tial authority in favor of the rule of strict liability 


which requires a public official to assume all risks of 
loss and imposes on him the duty to account as a 
debtor for funds in his custody.®® Under this rule, 
in the absence of statute providing otherwise,®® 
the liability of a public officer for public funds 
and property in his custody is that of an insurer 
rather than that of an ordinary bailee,®^ and he is 
liable for loss resulting from theft,®® robbery,®® 
fire,®7 or the failure of the depositary, as discussed 
infra subdivision b of this section- In some juris¬ 
dictions, however, in the absence of constitutional 
or statutory enactment imposing an unqualified ob¬ 
ligation on custodians of public funds to pay over 
such funds, under the rules applicable in bailments 
discussed in Bailments §§ 26-29, the officer, where 
he has exercised diligence in good faith, has been 
held not liable for losses®® arising from theft or 


81. Colo.—^McBride v. People ex rel. 
City of Trinidad, 144 P.2d 777, 111 
Colo. 577. 

Tenn.—State v. McLemore, 87 S.W. 
2d 103, 162 Tenn. 129. 

82. U.S.—^American Surety Co. of 
New York v. City of Thomasville, 
C.C.A.Ga., 73 F.2d 684, certiorari 
denied City of Thomasville v. 
American Surety Co. of New York, 
55 S.Ct 549, 294 U.S. 721, 79 Li. 
Bd. 1253. 

Ark.—State v. Huxtahle, 12 S.W.2d 
1, 178 Ark, 361. 

Colo.—^McBride v. People ex rel. 
City of Trinidad, 144 P.2d 777, 111 
Colo. 577. 

Fla.—Thomeus v. Carlton, 143 So. 780, 
106 Fla. 648. 

Qa.—^American Surety Co. of New 
York V. Ne Smith, 174 S.E). 262, 
49 Ga.App. 40. 

83. Ark.—State v. Huxtahle, 12 S. 
W.2d.l, 178 Ark. 361- 

Mo.—Glaze ex rel. Board of Sup’rs 
of Harrison County Drainage Dist. 
V. Shumard, 54 S.W.2d 726, 227 Mo, 
App. 434. 

Neb.—Village of Hampton v. Gaus- 
man, 286 N.W. 767, 136 Neb. 660. 
Ohio.—State ex rel. Bolsinger v. 
Swing, 6 N.R2d 999, 64 Ohio App. 
251. 

S.D.—^Board of Education of Inde¬ 
pendent School Dist. of City of 
Huron v. Whisman, 229 N.W. 622, 
66 S.D. 472. 

84. Colo.—^McBride v. People ex rel. 
City of Trinidad, 144 P.2d 777, 111 
Colo. 677. 

Fla.—^Thomas v. Carlton, 148 So. 780, 
106 Fla. 648. 

Ga.—Ainerican Surety Co. of New 
York V. Ne Smith, 174 S.B. 262, 
49 Ga.App. 40. 

Mo.—Glaze ex rel. Board of Sup’rs 
of Harrison County Drainage Dist. 
V. Shumard, 54 S.W.2d 726, 227 
MOwApp. 484. 

Neb.—Village of Hampton v. Gaus- 
man, 286 N.W. 767, 136 Neb. .660, I 


'N.Y.—Tilllnghast v. Merrill, 45 N.E.. 
375, 151 N.Y. 135, 84 LuHA. 678, 66 
Am.S.R. 612—^Indemnity Ins. Co. 
of North America v. Farkas, 76 N. 
Y.S.2d 426, 191 Mlsc. 424. 

N.C.—Corpus Juris oited la Page v. 
Sawyer, 25 S.E.2d 443, 444, 223 N. 
C. 102. 

Ohio.—State ex rel. Bolsinger v. 
Swing, 6 N.E.2d 999, 64 Ohio App. 
251. 

S.D.—Corpus Juris cited lu Board of 
Education of Independent School 
Dist. of City of Huron v. Whis¬ 
man, 229 N.W. 622, 629, 66 S.D. 
472. 

Tex.—American Indemnity Co. v. 

' State, Clv.App.. 104 S.W.2d 68. 
Utah.—^Tooele County v. De La 
Mare, 59 P.2d 1165, 90 Utah 46. 

Wis.—^Forrest County v. Poppy, 218 
N.W. 676, 193 Wls. 274. 

46 C.J. P 1039 note 28. 

Sule criticised but followed 
N.Y.—Bird v. McGoldrick, 14 N.B.2d 
806, 277 N.Y. 492—Stanelevitz v. 
City of New York, 15 N.Y.S.2d 837, 
172 Miac, 6. 

Under constitutional provision 
Idaho.—^Bonneville County v. Stand¬ 
ard Accident Ins. Co. of Detroit, 
Mich., 67 P.2d 904, 67 Idaho 667. 

85- U.S.—^U. S. V, Prescott, HI., 8 
How. 578, 11 L.Bd. 734. 

46 C.J. P 1039 note 24. 

Moneys in care of subordinate 

(1) Where it is the duty of an of¬ 
ficer to receive and care for public 
moneys, he is absolutely responsible 
for public moneys officially received 
by him but actually in the care of, 
and embezzled by, a subordinate. 
N.Y.—New York v. Fox, 133 N.B. 

. 434, 232 N.Y. 167. 

Ohio.—State ex rel. Bolsinger v. 
Swing, 6 N.E.2d 999, 54 Ohio App. 
251. 

(2) Liability for acts of subor¬ 
dinates generally see in£ra $ 128. | 
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Xiaroeny 

Statute specifically exempting 
public officer from loss occurring by 
fire, robbery, burglary, or failure of 
depositary, without fault or negli¬ 
gence on part of the officer, was held 
not to include exemption from loss 
through larceny.—State ex rel. Bol¬ 
singer V. Swing, supra. 

86. U.S.—Boyden v. U. S., Wls., 13 
Wall. 17, 20 L.Ed. 627. 

46 ax P 1089 note 26. 

87. Dak.—Clay County v. Slmonsen, 
46 N.W. 592, 1 Dak. 408. 

46 C.X p 1089 note 26. 

88. U.S.—^Town of Hamden v. 

Americcm Surety Co. of New York, 
D.C.Conn., 9 F.Supp. 733, affirmed, 
C.C.A., 93 F.2d 482, certiorari de¬ 
nied American Surety Co. v. Town 
of Hamden, 58 S.Ct. 647, 803 U.S. 
648, 82 L.Ed. 1109. 

Ky ,—Phillips V. Board of Education 
of PineviUe. Kentucky, 140 S.W.2d 
819, 283 Ky. 178—Jordan v. Baker 
County Judge, 66 S.W.2d 84, 252 
Ky. 40. 

S.C.—Chandler v. Britton, 15 S.E.2d 
344, 197 S.C. 803. 

46 ax P 1039 note 29. 

At conunon law, liability of public 
officers for funds deposited with 
them was substantially that of a 
bailee for hire, and they were not 
liable for loss of funds occurring 
without fault on their part.—Chand¬ 
ler V. Britton, supra. 

BiglLest degree of oaxe 
Where funds are lost by burglary, 
robbery, or theft, burden is on officer 
to estal^ish by ^ear and convincing 
evidence that he “faithfully" exer¬ 
cised “extraordinary diligence" for 
protection of funds, which means 
highest degree of care and includes 
duty personally to protect funds, to 
have reasonably adequate office 
equipment, to provide guard if office 
is used as night depository, to car¬ 
ry, if obtainable, insurance on funds 
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robbery,*® or .for the depreciation in value of funds 
which he was required to receive.®® 

As a general rule, even where he is otherwise 
deemed an insurer, he is excused if the loss of pub¬ 
lic funds results from an act of God^^ or the public 
enemy,®* without any neglect or fault on his part; 
but even an act of God or the public enemy will not 
relieve him from liability if at the time such act oc¬ 
curred the officer had the funds in his hands owing 
to a violation of the law.®* 

b. Failure of Depositary 

In the absence of statute to the contrary, a public 
ofRcer generally Is liable as an insurer for a loss occa¬ 
sioned by the failure of a pubMc depositary; but if the 
law has designated depositaries for public moneys the 
deposit by an officer of such moneys with such a deposi¬ 
tary relieves him of all liability. 

In the absence of statute to the contrary,®^ the 
general rule that a public officer is an insurer of 
public funds in his custody, discussed supra subdi¬ 
vision a of this section, has been applied also where 


a loss is occasioned by the failure of a public de¬ 
positary;®® but if the law has designated deposi¬ 
taries for public moneys the deposit by an officer 
of public moneys with such a depositary relieves 
him of all liability,®* especially where the officer 
had no reason to suspect any weakness or threatened 
insolvency of the depositary when the loss was sus- 
tained.®^ However, it has been held that the offi¬ 
cer is not relieved of all responsibility for funds 
placed in a legal depositary where the statute does 
not expressly exonerate him from liability;®* his 
status in such a situation is that of a bailee, and 
he must exercise reasonable prudence and good 
faith in protecting the funds.®® So too, where the 
loss is occasioned by the failure of a depositary not 
validly designated^ or by a deposit not author¬ 
ized by law* the officer is not relieved from all 
liability. An officer, it has also been held, who neg¬ 
lects to keep deposits of public funds apportioned 
among designated depositaries, according to their 
capital and surplus, as required by law, contributes 


kept in office, and to use foresight 
and precaution and modem means to 
secure funds.—Commonwealth v. 
Polk, 76 S.W.2d 761, 266 Ky. 100. 

89. Ky.—Commonwealth v. Polk, 
supra. 

46 G.jr. P 1039 note 29. 

90u Tenn.—^Peck v. James, 8 Head 
75. 

91. U.S.—^American Surety Co. of 
Kew York v. City of Thomasvnie, 
C.C.A.Ga., 73 P.2d 584, certiorari 
denied City of Thomasville v. 
American Surety Co. of New York. 
66 S.Ct. 649, 294 U.S. 721, 79 L-Ed, 
1253. 

Ark.—State v. Huxtable, 12 S.W.2d 
1, 178 Ark. 361. 

Colo.—^McBride v. People ex rel. City 
of Trinidad, 144 P.2d 777, 111 Colo. 
677. 

Ga.—^American Surety Cow of New 
York V. Ne Smith, 174 S.E. 262, 49 
GaA.pp. 40. 

Ohio.—State ex rel. Bolslnger v. 
Swing, 6 NJB12d 999, 54 Ohio App. 
251. 

Tex.—American Indemnity Co. v. 

State, CIv.App., 104 S.W.2d 68. 

46 CU. P 1039 note 32. 

98. U.S.—American Surety Co. of 
New York v. City of Thomaaville, 
CCAuGa., 73 F.2d 584, certiorari 
denied City of Thomasville v. 
American Surety Co., of New York, 
55 act. 549, 294 U.a 721, 79 
Ed. 1253. 

Ark.—State v. Huxtahle, 18 aw.2d 
1,178 Ark. 361. 

Colo.—^SfcBride v. People ex rel. City 
of Trinidad, 144 P.2d 777, 111 Colo. 
577. 

Gcur—Amerlean Surety. Co. of New 
York V. Ne Smith, 174 S.E. 262, 49 
, 49 . . 


Ohio.—State ex rel. Bolsinger v.' 
Swing, 6 N.E.2d 999, 54 Ohio App. 
251. 

Tex.—American Indemnity Co. v. 
State. Civ.App.. 104 S.W.2d 68. 

46 C.J. p 1039 note 33. 

93. U.S.—Bevans v. U. S., Ark., 13 
Wall. 56, 20 L.Ed. 531. 

46 CJ. P 1040 note 34. 

94. S.D.—^Board of Education of In¬ 
dependent School Dist. of City of 
Huron V. Whisman, 229 N.W. 522, 
56 S.D. 472. 

95. Ark.—State v. Huxtable, 12 S. 
W.2d 1, 178 Ark. 361. 

Ga.—American Surety Co. of New 
York V. Ne Smith, 174 S.B. 262, 
49 Ga.App. 40. 

Ho.—Glaze ex rel. Board of Supers 
of Harrison County Drainage Dist. 
V. Shumard, 54 aW.2d 726, 227 
MoA.pp. 434. 

Neb.—^Village of Hampton v. Gaus- 
man, 286 N.W. 757, 136 Neb. 650. 

S.D.—^Board of Education of Inde¬ 
pendent School Dist of City of 
Huron v. Whisman, 229 N.W. 522, 
529, 56 S.D. 472. 

Wis.—Forrest County v. Poppy, 213 
N.W, 676. 193 Wls. 274. 

46 CJ. P 1040 note 87. 

Statutes and ordinances for safe¬ 
guard of public funds generally 
see Depositaries 9 7 c. 

9a U.S.—Howard v. U. S., C.CjL 
HI., 87 P.2d 243—American Surety 
Co. of New York v. City of Thom¬ 
asville. C.C.AGa., 73 p.2d 684, cer¬ 
tiorari denied City of Thomasville 
V, American Surety Co. of New 
York, 55 S.Ct 649, 294 U.S. 721, 79 
Li.Bd. 1258—Hobbs v. U. S., 17 Ct 
Cl. 189. 

Cedo.—HeBride v. People ex reL City 
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of Trinidad, 144 P.2d 777, 111 Colo. 
677. 

Pla.—^Mordt v. Robinson, 156 So. 536, 
116 Pla. 644. 

Ga.—^American Surety Co. of New 
York V. Ne Smith. 174 S.E. 262, 49 
Ga-App. 40. 

Ky.—Corpus Juris eited in Edwards 
V. Logan County, 60 S.W.2d 83, 86, 
244 Ky. 296. 

General aooonnt 

Public officer, charged with duty 
to receive, safely keep, and disburse 
public funds as provided by law. 
cannot lawfully deposit such funds 
on general account in bank except 
as prescribed by statute.—^Rushing 
V. Alabama Nat Bank, 148 So. 806, 
226 Ala. 621—National Surety Co. v. 
State, 123 So. 202, 219 Ala;. 609. 

97. Pla.—Mordt v. Robinson, 166 
So. 535, 116 Pla. 644. 

98. Neb.—Village of BCampton v^ 
Gausman, 286 N.W. 757, 186 Neb. 
560. 

99. Neb.—Village of Hampton v. 
Gausman, supra. 

1. Ala«—National Surety Co. v. 

State, 128 So. 202, 219 Ala. 609. 
Neb.—^Village of Hampton v. Gaus¬ 
man. 286 N.W, 767, 136 Neb. 650. 

8. Neb,—Vill€ige of Hampton v. 

Gausman, supra. 

By unauthorized order of court 
A deposit of public funds by a 
public officer in a depositary, desig¬ 
nated by a court having no author¬ 
ity to select a depositary, is made at 
the officer’s own peril.—Glaze ex rel. 
Board of Sup’rs of Harrison County 
Drainage Dist v. Shumard, 64 S.W. 
.2d 726, 227 MoJI^p. 434. 
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to the loss of funds on the failure of a depositary, 
tinder a statute exempting him from liability for 
loss of funds deposited in such depositaries, except 
when the oflScer shall contribute to the loss,^ but 
the failure of such a depositary to credit interest on 
daily balances to the account of the depositing unit 
does not render the officer liable for such interest.^ 

In some jurisdictions, however, an officer is not 
liable for a loss resulting from the failure of the 
depositary where he has acted with due care and 
diligence.® 

c. Cancellatioa of Liability 

As a general rule the legislature has the power to 
cancel liabilities of officers for money lost by them when 
such loss is not occasioned by their unfaithfulness or will* 
ful misconduct. 

There is some conflict as to whether a public 
officer may be relieved of liability by the legislature 
for the loss of funds intrusted to his care where 
such loss occurs without his fault.® Although there 
is some authority to the contrary,'^ according to 
the weight of authority the legislature possesses 


the power to cancel liabilities of officers for money 
lost by them, when such loss is not occasioned by 
their unfaithftilness or willful misconduct,® provided 
vested rights are not impaired thereby.® It has 
also been held that, where pa 3 anent of the loss has 
been made by the officer, the legislature has the 
power to make reimbursement,although there is 
also authority to the contrary.^^ 

d. Private Funds ox Property 

Although there is some authority to the contrary, 
ordinarily a public officer is liable, to the same extent 
as for the loss of public funds, for the loss of private 
funds received by him by virtue of his office. 

It has been stated that it is not the character of 
the fund which fixes the liability of a public officer 
for funds in his custody,but constitutional and 
statutory provisions.^® Thus, where a statute, ei¬ 
ther in direct terms or from its general tenor, im¬ 
poses the duty on a public officer to pay over mon¬ 
eys received and held by him in his official capacity, 
the obligation thus imposed is absolute,and there 
is no distinction between public and private funds 


8. Idalio.—^Bubl Highway DlSt. v. 

Allred. 238 P. 298, 41 Idaho 54. 

46 CJ. P 1040 note 39. 

4. Idaho.—^Buhl Highway Dlst. v. 
Allred, suprfu 

6. U.S.—^Town of Htoden v. Amer¬ 
ican Surety Co. of New York, D.C 
Conn., 9 P.Supp. 733, affirmed, C.C. 
A., 93 F.2d 482, certioxuri denied 
American Surety Co. v. Town of 
Hamden. 58 S.Ct. 647, 808 U.S..648, 
82 L.Ed. 1109. - 

Ky.—^Phillips V. Board of Education 
of Pineville. 140 S.W.2d 819, 283 
Ky. 173—Jordan v. Baker, 66 S-W. 
2d 84, 252 Ky. 40. 

5. C.—Chandler v. Britton, 15 S.m2d 
344, 197 S.C. 80S. 

46 cur. P 1040 note 41. 

Statute held to effectuate oonunon- 
law rule 

Pla.—^Mordt v. Robinson, 156 So. 635, 
116 Fla. 544. 

8. Ark.—State v. Davis, 10 S.W.2d 
613, 17.8 Ark. 153. 

7. Mich.-^Bristol v. Johnson, 84 
Hich. 123. 

N.T.—^Mercer v. Floyd, 53 N.Y.S. 433, 
24 Misc. 164. . 

8; Ark.—State v. Davis, 10 S.W.2d 
518, 178 Ark. 153—^Bauer v. North 
Arkansas Highway Imp. Dist No. 
1, 270 S.W. 583, 168 Ark. 224, , 88 
A.Lt.R. 1507—^Newton County v. 
Green, 149 S.W. 73, 104 Ark. 270, 
Ann.Cas.l914C 491—^Pearson v. 
State, 19 SIW. 499, 56 Ark. 148,. 85 
Ain.S.R 91. 

Ohio.—^Board of Education v. Mc- 
Iiandsborough, 86 Ohio St 227, 38 
AulR. 582-4State ex ret Bolsli^er 


V. Swing. 6 N.E.2d 999, 54 Ohio 
App. 251. 

Or.—-Miller v. Henry. 124 P. 197, 62 
Or. 4, 41 L.RJL.N.S., .97. 

Deposit without express authority 
Officer depositing public moneys in 
officially designated state or county 
depository, although without ex¬ 
press authority, may be relieved 
from liability on bank's insolvency. 
—State V. Davis, 10 S.W.^d 613, 178 
Ark. 153. . 

Statute held viUid 
Act authorizing governor to re¬ 
lieve public officers from liability for 
public funds deposited in insolvent 
officially designated depositaries; 
held valid and not a delegation of 
legislative power.—State v. Davis, 
supra. 

Xu Xudlana 

(1) The rule set forth in the text 
it now the prevailing rule.—Com¬ 
mercial Casualty Ins. Co. v. Board of 
Corners of Fountain County, 19 N.E. 
2d 476, 215 Ind. 440—State ex rel. 
Jackson v. Middleton, 19 N.E.2d 470, 
20 N.B.2d 509, 216 Ind. 219—BoliVar 
Tp, Board of Finance v. Hawkins, 
191 Nil 168, 207 Ind, 171. 

(2) An early case held to the con¬ 
trary.—Johnson v. Board of Com'rs 
of Randolph County, 89 N.E. 811, 140 
Ind. 162. 

(8) The paramount purpose of a 
statute discharging public officers 
from liahiilty for loss of funds in, 
insolvent banks. In the light of 
.which validity of such statute must 
be determine^ is to relieve the offi¬ 
cers, and provision, for reimbursing 
claimants is merely . inoidentaL— 
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State ex rel. Jackson v. Middleton, 
supra. 

9- Ark.—^Bauer v. North Arkansas 
Highway Imp. Dist. No. 1, 270 S. 
W. 683, 168 Ark. 224, 38 A.LiJEt 
1607. 

Ind.—State ex rel. Jackson v. Mid¬ 
dleton, 19 N.E.2d 470, 20 N.E.2d 
609, 215 Ind. 219. 

Relief of public officers of liability 
for loss of public funds, as impair¬ 
ment of obligation of contracts see 
Constitutional Law S 306. 

10. Ark.—State v. Davis, 10 S.W.2d 
613, 178 Ark. 153—^Newton County 
V. Green, 149 S.W. 73, 104 Ark. 270, 
Ann.Cas.l914C 491. 

Ohio.—State ex rel. Bolsinger v. 
Swing, 6 NJB1.2d 999, 54 Ohio App. 
251. 

Taxation for reimbursement of pub¬ 
lic officers generally see the C.J.S. 
title Taxation $ 16, also 61 C.J. p 
95 notes 1, 2. 

11. Ind.—Commercial Casualty Ins. 
Co. V. Board of Cbm’rs of Foun¬ 
tain County, 19 *N.B.2d 476, 216 
Ind. 440. 

is. Minn.—Northern Pac. R. Co. v. 
Owens, 90 N.W. 371, 86 Minn. 188, 
91 Am.aR. 336, 57 L.H.A. 634. 
Wash,—Grays Harbor Const, Co. v. 
Paulk, 37 P.2d 584, 179 Wash. 800. 

13. Minn.—Northern Pac. R. Co. V. 
Owens, 90 N.W. 371, 86 Minn. 188, 
91 Am.S.R. 336, 57 A.L..R. 684. 

14. Minn.—^Northern Pao* R, Co., v. 
Owens, supra. 

Liability . of clerks of courts fbir 
funds generally see Clerks ^ of 
Courts §5 64-59. 
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held by the officer in his oflBlcial capacity.^^ So 
too, a public officer has been held personally liable 
for loss of private funds in his custody where he in¬ 
vests such funds in violation of law or without 
authority,or where he, alone, has the authority 
to select the depositary for such funds.^^ 

In some jurisdictions, however, a distinction has 
been made between public funds in the custody of a 
public officer and private funds which he is required 
to hold by virtue of his office; in the latter case 
he occupies merely the position of a bailee and is 
absolved from liability if he has exercised due 
care and diligence.^s While a ministerial officer 
in possession of property lawfully received is not 
an insurer of its safety, he must exercise reason¬ 
able care to preserve it for restoration to the per¬ 
son entitled or for disposition as directed by law.^^ 

§ 120. Transfer to Successor 

It Is the duty of a public officer, at the end of his 
term, to turn over to his successor all public property In¬ 
trusted to his custody. 

Even in the absence of statutory provisions, it 
is the duty of a public officer, at the end of his term, 
to turn over to his successor all public property in¬ 
trusted to his custody.20 Except where the statute 
provides for the depositing of public funds in a 
designated depositary, the payment of money in the 
hands of an officer at the termination of his term 
to his successor can be effectuated only by the de¬ 
livery of that which the law recognizes as money, 
and the mere delivery of certificates of deposit is¬ 
sued by a bank on which no money is realized is 
not such a payment as will discharge’the outgoing 


officer.^^ An officer holding over is fully absolved 
from further liability of the duties of his office 
when he shall have delivered them to the holder of 
the certificate of election from properly constituted 
authorities after having duly qualified according 
to law .22 * 

§ 121. Rendering Accounts 

A public officer must properly account for all funds 
received by him In his official capacity. 

A public officer must properly account for all 
moneys received by him in his official capacity,^3 
in the manner prescribed by law.^^ The legislature 
has the right to require publication of financial 
statements of all public officials who have dealmgs 
with public funds, to be made in the newspaper 
having the largest circulation in the county.25 
Where the constitution provides that an accurate 
and itemized statement of receipts and expenditures 
of public money shall be published annually in such 
form as the legislature shall provide, it is only after 
the legislature acts, and then only as it prescribes 
time, place, and manner, that there is any enforce¬ 
able duty on officers or boards receiving and disburs¬ 
ing public funds to make reports or statements 
thereof.26 An officer is subject to the penalty of a 
statute for failing to render an account when the 
demand for such an account is lawfully made by 
an officer duly authorized to make it, although the 
funds in his custody are, on examination, found 
to be intact27 Such a statute does not apply to an 
officer on whom such a demand is not made until 
after his removal from office.28 


15. Minn.—Northern Pac. R. Co. v. 
Owens, supra. 

Wash.—Grays ECarbor Constr. Co. v. 
Paulk, 37 P.2<i 584, 179 Wash. 300. 

16. N.T.—Stanelevitz v. City of 
New York, 15 N.T.S.2d 837, 172 
Misc. 6. 

Custody and investment of deposits 
in court grenerally see Deposits in 
Court § 6, 

Acts of sahordiaate 
To hold a public officer personally 
liable for acts committed by a sub¬ 
ordinate employee, which acts in no 
wise involved bad faith, fraudulent 
Intent, or improper motives, would 
at first blush seem to be shocking 
yet the rule of strict liability for 
moneys received by public officicJs 
seems strongly ingrained in our law. 
—Stanelevitz v. City of New York, 
supra. 

IT. Howard v. U. C.CJL 

m, 87 P.2d 243. 

16- Colo.—Gartley v. People. 84 P. 

208, 28 Colo. 227. 

48 aj. p 1040 note 44. 


19. Tex.—Worsham v. Vogtsberger, 
129 S.W. 167, 60 Tex.CivJVpp. 602. 

20. Ark.—State, for Use of Glover, 

V. Mcllroy, 116 S.W.2d 601, 196 
Ark. 63. 

Wash.—State v. Leonard, 105 P. 163, 
56 Wash. 83, 21 Ann.Cas. €9. 
Proceedings for recovery of books, 
papers, and other appurtenances 
of office see supra $ 77. 

2L Neh.—State v. Hill, 66 N.W, 641, 
47 Neb. 466, 

Utah.—Corpus dted in. Tooele 

County V. I>e La Mare, 89 P.2d 
1051, 1060, 90 Utah 23. 

22. Tex.—Jackson v. Houser, Civ, 
App., 208 S.W. 186. 

46 Cjr. p 1041 note 50. 

28. Ark.—Adkins v. Ealter, 287 S. 

W. 388,171 Ark. 1111. 

Ky.—Providence Pub. Co. v, Hearin, 
114 S.W.2d 492, 272 Ky. 874, 

Tex—American Indemnity Co. v. 
State, ClvApp,, 104 S.W.2d 68. 
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Accounting by; 

County officers see Counties U 
147-151. 

Mimlcipal officers see Municipal 
Corporations § 546. 

State officers see the C.J.S. title 
States S 159, also 69 C.J. p 234 
note 55—p 235 note 65. 

26. Pa.—^In re Annual Statement of 
Receipts and Disbursements and 
Report of County Audit of Susque¬ 
hanna County for 1931, 180 A. 148, 
118 Pa.Sup6r. 47. 

Tex—^Pierson v. Galveston County, 
Civ.App., 131 S.W.2d 27. 

25. Ky.—^Providence Pub. Co. v. 
Hearin, 114 S,W.2d 492, 272 Ky. 
874. 

26. SJl.—State v. South Dakota Ru¬ 
ral Credits Board, 189 N.W. 704, 
45 S.D. 619. 

27- Philippine.—^U. 6. v. Saberon, 19 
Philippine 891. 

28. Phillppine.--U. S. v. Maguidad, 
21 Philippine 267. 

46 O.J. p 1041 note 54. 
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§ 122. Auditing and Settlement 

a. In general 

b. Conclusiveness 

a. In General 

It fs the policy of the law that, where a question 
arises as to the accounts of a public officer, It Is to the 
public interest that no unnecessary obstacles should be 
placed in the way of makfna a proper investigation of 
such accounts. 

It is the policy of the law that, where a question 
arises as to the accounts of a public officer, it is 
to the public interest that no unnecessary obstacle 
should be placed in the way of making a proper in¬ 
vestigation of such accounts.29 In case of obscurity 
in statutory provisions as to the question of whether 
an appropriation is subject to audit and allowance 
by particular fiscal offices, the fundamental prin¬ 
ciple that only clear warrant of law will justify the 
assumption of a power to control the public moneys 
will be resorted to.^o In the settlement of official 
accounts the receipt by the officer of checks or oth¬ 
er evidence of debt is treated as the receipt of mon¬ 
ey for which the officer is liable.st 

b. OondiicdveiLess 

A settlement of the accounts of a public officer may 
be conclusive and binding, but, where the officer wrong¬ 
fully retains public moneys in his hands, the settlement 
may be reopened. 

Where a statute gives a particular board exclu¬ 
sive authority in the matter of a settlement of the 
accoimts of public officers, their settlement unap¬ 
pealed from is conclusive.^^ A.n audit or settle¬ 
ment by some other official or auditing body, how¬ 
ever, does not prevent a public officer, who has re¬ 
ceived public money illegally and without right, 
from being charged with the duty of restitution 
nor can it give validity to an act condemned by stat¬ 
ute, which in itself is illegal and void.^^ The mere 
examination of the accounts of an officer, although 


denominated a settlement, has been held not to 
be such a settlement as will constitute a defense 
against a subsequent action to enforce the officer's 
liability.35 it also been held that the law ap¬ 
plicable to settlements betw-een private persons does 
not apply to settlements between a public corpora¬ 
tion and its officers, respecting the handling by 
the officers of public funds,3® and that, notwith¬ 
standing such settlements, if such officers, by a 
mistake or otherwise, wrongfully retain public mon¬ 
ey in their hands, they may be proceeded against 
therefor at any time thereafter, on discovery of 
the facts, within the period of the statute of limi- 
tations.®*^ 

§ 123. Proceedings to Recover Funds 

a. In general 

b. Summary remedies 

a. In General 

An action will lie In favor of the atate or other gov¬ 
ernmental body to recover moneys received by a public 
officer and not accounted for, or to recover from third 
persons, not officers, moneys Illegally paid to them by an 
officer. 

Aside from summary remedies as discussed in¬ 
fra subdivision b of this section, an action of as- 
sumpsit^s for money had and received,^® or for 
conversion,^® will lie in favor of the state or other 
governmental body to recover moneys received by 
a public officer and not accounted for. Equity has 
jurisdiction of a suit to compel a public officer to 
account for moneys wrongfully withheld,^! especial¬ 
ly where the accounts are complicated and the pub¬ 
lic records necessary to a proper accounting have 
been lost, concealed, or destroyed by such official.'^^ 
However, it has been held that bonded public offi¬ 
cers, charged with the collection, custody, and dis¬ 
bursement of moneys, public or private, do not fall 
within that class of trustees who can be brought 
to account and settlement of their trusts in a court 


29- Pa.—Winters* App., 105 A. 293, 
262 Pa. 322. 

AUowanoe of coxmsel fees 

Pa.—School Dist. of City of Carbon- 
dale v. Fidelity & Deposit Co. of 
Maryland, Com.Pl., 45 Iiack.Jur. 7. 

30. N.Y.—^People v, Craisr, 131 N.B. 
894, 231 N.T. 216. 

31. Iowa.—Sioux City Independent 
School Dist. V, Hubbard, 81 N.W. 

241, 110 Iowa 58, 80 Am.S.R. 271. 

46 C.J. p 1041 note 67. 

83. Pa.—Commonwealth v. Joyce, 8 
Pa.Super. 609. 

40 C.J. p 1041 note 68 . 

33. N.T.—Stetler v. McFarlane, 130 
NJl 69^ 230 N.T. 400—Engel v. 


Garner, *190 N.T.S. 344, 116 MIsa 
289. 

34. N.T.—^Engel v. Garner, supra. 

35. Wis.—Town of Cady v. Bailey, 
70 N.W. 285, 95 Wis. 370. 

46 C.J. P 1041 note 62. 

36. Wis.—Sheboygan County v. Zim- 
mermann, 268 N.W. 671, 219 Wis. 
629, 103 A.I 4 .R. 1045—Town of 
Cady v. Bailey, 70 N.W. 286, 96 
Wis. 370. 

37. Wis.—Sheboygan County v. Zim- 
mermann, 263 N.W. 671, 219 Wis. 
629, 103 A.L.R. 1046—Town of Cady 
V. Bailey, 70 N.W. 286, 96 Wis. 370. 

38. TJ.S.—Walton v. XJ. S., Miss., 9 
Wheat 661, 6 L.Ed. 182. 

41S 


Ind.—Gibson County v. Harrington, 
1 Blackf. 260. 

39. Mo.—Nodaway County v. Kidder, 
129 S.W.2d 857, 344 Mo. 795. 

46 C.J. p 1041 note 66 . 

Recovery of compensation unlawful¬ 
ly paid or exacted see supra § 101 . 

4a Mich.—^Monroe Tp, v. Whipple, 
23 N.W. 202, 56 Mich. 616. 

41. U.S.—Village of Brookfield v. 

Pentis, C.CA-I11., 101 P.2d 516. 
HI.—People V. Small, 160 N.B. 485, 
319 Ill. 437—Norton v. Hixon, 25 
Ill. 437, 79 AmJD. 338, 

43. Ill.—People V. Small, 160 N.B. 
435, 819 ni. 437. 
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of equity,^^ unless some special equity exists,^^ 

The officer’s bond does not supersede his individ¬ 
ual responsibility, and an action thereon is not an 
exclusive remedy for the recovery of money wrong¬ 
fully withheld by him.^® 

A criminal statute which, on conviction thereun¬ 
der, imposes a fine equal to double the amoiuit of 
money or property so embezzled, has been held not 
to limit the right of proper parties to maintain a 
civil suit against a public officer to recover funds 
wrongfully withheld.^^ 

Discretion of prosecuting officer. A statute re¬ 
quiring an officer, on a report that another officer 
has been guilty of misappropriation of funds, to 
institute such civil action as will secure to the gov¬ 
ernmental body the recovery of such funds does not 
deprive the authorized officer of the right to exer¬ 
cise a sound discretion whether or not to insti¬ 
tute such a suit.^® 

Recovery from third persons. An action for mon¬ 
ey had and received will lie in favor of the state 
or other governmental body against third persons, 
not officers, receiving moneys illegally paid by a 
public officer.^^ 

Accrual of cause of action. Where the law re¬ 
quires that moneys received by an officer shall be 
turned over to another at a definite time, the cause 
of action accrues on his default at such time.®® 
Where a public officer wrongfully diverts public 
funds to a purpose other than that for which they 
are held, the cause of action accrues on misappro- 
priation.5i- 

Parties. In a suit against a delinquent officer. 
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all proper persons may be joined as defendants.52 
It has been held that the sureties on an official 
bond are proper parties for the purposes of an ac¬ 
counting in a court of equity,53 even though no de¬ 
cree for payment can be made s^inst them.54 

Defenses. Where a statute in direct terms or 
from its general tenor imposes the duty to pay over 
public money received and held as such and no con¬ 
dition limiting that obligation is discoverable in 
the statute, a plea that the money was lost without 
the officer’s fault does not constitute a defense for 
its recovery.®^ 

Pleading. In accordance with the general rules 
of pleading, the complaint or petition in an action 
to recover moneys received by a public officer and 
not accounted for,5® or in an action to recover from 
third persons, not officers, moneys illegally paid to 
them by a public ofl&cer,57 must allege all the facts 
necessary to constitute a cause of action. 

AppeaL Where a statute specifically provides 
that an action shall be brought on the order of a 
particular board, the prosecuting attorney cannot 
appeal from the judgment against the government 
without the consent and against the wishes of the 

commissioners.53 

b« Snnunary Remedies 

Some statutes provide for summary process to re¬ 
cover from an officer money received and held by him 
by virtue of his office. 

Some statutes provide for summary process for 
the recovery, by a party aggrieved, from an officer, 
of moneys received and held by him by virtue of his 
office.5® Such summary remedies are applicable 
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43. Ala.—State v. Bradshaw's 
Adm*r, 60 Ala. 289. 

44. ' Ala.—State v. Bradshaw's 
Adm'r, supra. 

45. Mich.—^Mason v. Fractional 
School Dist. No. 1, 84 Mich. 228. 

46. Ky.—Ck>rpiia Jtuis dted Is City 
of Newport v. McLane, 77 S.W.2d 
27, 33, 256 Ky. 803—Coxpwi atiris 
cited to City of Princeton v. Baker, 
35 S.W.2d 524, 528, 237 Ky. 325. 

46 CJ. p 1041 note 69. 

Actions on bonds see infra $9 168- 
177. 

47. Neb.—Bordy v. Smith, 34 N.W. 
2d 331. 335, 150 Neb. 272, overrul¬ 
ing County of Wayne v. Bressler. 
49 N.W. 782, 32 Neb. 818. 

Chrimlnal acts as affecting rlsrht to 
maintain civil suit srenerally see 
Actions 9 11. 

48. Ind-—State v. Clamme, 134 N.B. 
676, 80 Ind.App. 147. 

46. Alai—Wolfe v. Stat^ 79 Ala. 
201, 58 AmJR. 590.. 


Kan.—^In re Erwin's Estate, 203 P.2d 
207, 166 Kan. 630. 

sa Cal.—^People v. Van Ness, 18 P. 
139, 76 Cal. 121. 

Kan.—Cloud County v. Hostetler, 51 
P. 62, 6 Kan.App. 286. 

51. N.Y,—Strough v. Jefferson Coun¬ 
ty, 23 N.E. 552. 119 N.T: 212. 

46 CJf. p 1042 note 71. 

52. Ind.—State v. Clanune, 134 N.B. 
676, 80 IndA.pp. 147. 

A statnte providing that, in a suit 
against a delinquent officer, any 
other proper person may be joined as 
defendant autoorizes the. joinder only 
of those Who would be proper party 
defendants under the rules of law.— 
State V. Clamme, supra. 

53. N.J.—Butherford v. Alyea, 32 A. 
70, 53 N.J.Bq. 680. 

54. N.J.—Butherford v. Alyea^ su¬ 
pra. 

55. Ark.—State v. Huxtable, 12 S.W. 
2d 1. 178 Ark. 361. 
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Fla.—^Thomas v. Carlton, 143 So. 780, 
106 Fla. 648. 

56. Or.!—State ex rel. Moltzner v. 
Mott, 97 P.2d 950, 163 Or. 631. 

Oomplatot held suffloleiLt 
U.S.—^Village of Brookfield v. Pentis, 
C.CA-I1L. 101 P.2d 616. 

Ky.—City of Newport v. McLane, 77 
S.W.2d 27, 266 Ky. 808. 

Oomplatot held tosnffioient 
Or,—State ex rel. Moltzner v. Mott, 
97 P.2d 960. 163 Or. 63L 

57. Mont.—Carbon County v. Draper, 
276 P. 667, 84 Mont 413. 

Oomplatot or petition held suAcient 
Mo.— K a n sas City v. Halvorson, 177 
S.W.2d 495, 352 Mo. 280. 

Mont—Carbon County v. Draper, 276 
P. 667. 84 Mont 418. 

58. Okl.—^Kingfisher County v. Gra¬ 
ham, 139 P. 1149, 40 Okl. 571. 

46 aJ. p 1042 note 74. 

69- Oonstmotlon 

Such a statute must, be strictly 



67 C.J.S, 


OFFICERS 


§ 125 


only to the cases prescribed in the statute,®® and 
grantable only in strict conformity thereto, and the 
record must disclose every fact necessary to en¬ 
title the party to such remedy and its pursuance ac¬ 
cording to the statute.®^ It is no defense that the 
officer no longer has the funds in his hands, since he 
is estopped to assert such facts.®^ 

By the common law of England and the laws of 
many of the colonies before the revolution, and of 
states before the. federal Constitution, a summary 
process existed for the recovery of debts due to 
the government from officers;®® such proceedings 
by warrant of distress are in the exercise of ex¬ 
ecutive and not of judicial power,®^ and a previous 
judicial determination of the amount of indebted¬ 
ness is not necessary.®® A warrant of distress is¬ 
sued under the authority of congress for the col¬ 
lection of amounts certified as due from a public 
officer is conclusive evidence of the fact recited in 
it and of the authority to make the levy,®® and the 


privilege allowed to an officer to bring the question 
of his indebtedness before the courts of the United 
States is merely the consent of congress to the suit, 
which is given in other classes of cases.®^ Under 
a statute providing for summary issuance of an ex¬ 
ecution against public officers in default, it has been 
held that defendant has a right to a trial by jury 
of the questions involved.®® 

§ 124. Lien 

tn the absence of statute, the setUement of an ae* 
count against an officer, even when made by an auditing 
authority, creates no lien on the officer’s property. 

The settlement of an account against an officer, 
even when made by an auditing authority, creates 
no lien on the officer's property in the absence of 
a statute to that effect.®® However, under some 
statutes, a lien may attach to all the real estate of 
an officer within the state,but, in order that it 
may attach, there must be a compliance with all the 
formalities required by the statute.^^ 


E, LIABILITIES 


§ 125. For Acts or Omissions 

Ordinsriiy « public officer. Is not (iabla In a private 
action for acts performed In good faith within the scope 
of hIs authority. He may, however, be held liable for 
injuries resulting from his torts. 

oonstnicd.-—OuTOll v. Sullivan, 220 
S.W.2d 690, 310 Ky. 289. 
ea * Ala.—North Birmingham Trust, 
etc.. Bank v. Hearn, 99 So. 176, 211 
Ala. 18. 

Ky.—Carroll v. Sullivan, 220 S.W.2d. 

690, 310 Ky. 289. 

ei. Ala.— North Birmingham Trust, 
etc.. Bank v. Hearn, 99 So. 176, 211 
Ala. 18. 

Ky.^-Carroll v. Sullivan, 220 S.W.2d 
690, 310 Ky. 289. 

Amercement 

A statute respecting the "amerce¬ 
ment” oif 'officers refusing to pay 
over moneys received by them in 
their official capacity are highly 
penal in ohaiacter, and a party ex¬ 
acting a*' penalty thereunder must 
bring himself strictly within both 
the letter and the spirit of the law. 

—Peavler v. Wichita Transp. Co., 

202 F.2d 191, 166 Kan. 348. 

62. Al€u—^North Birmingham Trust, 
etc.. Bank v. Hearn, 99 So. i75, 211 
Ala. 18. 

68. n.S.—Murray v. Hoboken .Land, 
etc., Co., Njr.,’ 18 ]^w. 272, 16 L. 

Bd, 372. 

Mich.>-^Wehh‘c^ v. ‘Bunbury, 30 Mich. 

201 . i 

Judgment on motion or summary ^ 
proceedings #cuertally see Judi^ ^ 
menta 99 219-^227. 

64. XTjS.—M urra^ ^obOken'^Ldnd, 

47 C. J.S.—27 


As a general rule and apart from statute, public 
officers, when aeting in good faith within the scope 
of their authority, are not liable iii private actions,^® 
and the application of this rule of immunity can- 

state Bank, 242 N.W. 538, 539, 214 
Iowa 541. 

Kan.—Tillotson v. Falrrl69 F.2d 471, 
160 Kan. 81—Bvans v. Marsh, 145 
P.2d 140, -158 Kan. 43—Oorpna 
Juris dted ia Oresty v. Darby, 68 
P.2d 649, 661, 146 Kan. 63. 

La.—Shirley v. Town of Winnfield, 
Louisiana, App., 41 So. 2d 136—Thl- 
bodaux V. Town of Thibodauz, 16 
-So. 460, 46 La.Ann. 1528. 

Miss.—Oorpns Juris cited in. 

V. Stone, 11 So,2d 323, 825, 194 
Miss. 775, miodlded on other 
grounds, 13 So.2d 230, 194 Miss. 
776. 

Mo.—Crorpns Jtsris cited in Kramer v. 
City of Jelferson, 124 S.W.2d 525, 
628, 233 MoJLpp. 685. 

Mont.—Corpus Juris quoted in Heiser 
V. Severy, 158 P.2d 601, 610, 117 
Mont. 105. 

N.J.—Tyrell v. Burke, 164 A. 686, 110 
N.J.Law 225: 

Tex.—Corpus Juris cited In Callaway 
V. Sheppard, Oiv«App., 89 S.W.2d 
417,418. ' 

46 CJr. p 1042 note '96. 

Purpose of [rtUfi exempting. putd9o 
officers from ;a^qps for dmagos 
because of p^o^tz^cer of public 
duties is se^ndarily fof their 'x«!^ 
tection and "pHmaidiy fa' order, ^ 
secure a fearless, administration ^ 
the law.—^BiGk>t9i vl Plet^er^ 101..]|^. 
2d 676, 69 App.D.CL 361, " cerubrarl 


eta, Co., N.J.. 18 How. 272, 15 L. 
Ed. 372. 

Mich.—Weimer v. Bunbury, 80 Mich. 
201 . 

66. Mich.—-Weimer v. BUnbury, su¬ 
pra. 

46 C,J. p 1042 note 77. 

66. U.S.—^Murray v. Hoboken Land, 
eta, Co., N.J.. 18 How. 272, 16 L. 
Ed. 872. 

67. U.S.—^Murray v. Hoboken Land, 
eta, Co^ supra^ 

68. Ga—Arthur v. Gordon County, 
67 Ga 220. 

69. Pa—Commonwealth’s Appeal, 4 
Pa 164. 

70i Pa—Forney v. Commonwealth, 
10 Pa 405—Smith v. Nicholson, 4 
Yeates 6. 

7L Pa—^In re Arnold, 46 Pa 277. 

79. U.S.—Stone v. Christensen, D.C. 
Or., 36 P.Supp. 789—Nesbitt Fruit 
Products V, Wallace; D.C.Iowa, 17 
F.Supp. 141. 

IXC.-- ^ouM V. Kennedy, 121 P.2d 40, 
73 App.DjO. 292, certiorari denied 
62 S.Ct. 130, 814 U.S. 665, 36 LHd. 
SB^Fl^tcher v. Wheat, 100 F.2d 
432; 69 AppjD.C. 269, certiorari de¬ 
nied 69 S.Ct 794, 807 vM. 621^ 8$ 
L.Ed. 1500. 

Jnsis quoted in New 

I Amsterdam Casualty CO. Albia 

417 
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not be avoided by allegations that the officer in- porate or governmental body on which a duty rests 
volved was acting or is being sued in his personal cannot be held liable for the neglect of duty of that 
capacity.^3 Mistakes of judgment, or improper body^® if he acts in good faith.^® If there is a re¬ 
construction of the law defining his duties, by a fusal, neglect, or failure with respect to the exer- 
public officer acting in the discharge of his offi- cise of the power or discharge of the duties of such 
cial duties do not give rise to a personal action body,, it is the default of the body, and not of the 
against him, although some individual may suffer individuals composing it.^<^ However, it has been 
loss as a result thereof.However, immunity held that the illegal act or omission of a public 
from suit as an attribute of sovereignty cannot be board or corporation is the act of those members 
invoked by public officers when sued for their own who actually participate in its consummation, and 
torts,'^^ and one cannot escape the consequences of such members may be held personally, liable for the 
his wrongful act on the ground that it was an offi- resulting damage.^^ 

cial act.*^® Negligence. Public officers are answerable for 

Members of corporate.or governmental body. In their negligent acts in the performance of their 
the absence of statute expressly imposing such lia- official duties to those who suffer injury by reason 
bility,*^^ a public officer who is a member of a cor- thereof,but, according to the judicial decisions on 


denied Fletcher v. Booth, 65 S.Ct 
S36, 307 V.S. 628, 83 L.Ed. 1611. 
Conflict tu policF 

**The situation is one in which, a 
serious conflict arises between con¬ 
siderations of public policy: One, | 
the protection of the individual citi¬ 
zen against oppressive official action, ! 
and the other, the protection of the I 
whole people, by protecting their of-1 
fleers against vindictive and retalia- | 
tory damage suits, in order to as¬ 
sure their fea^les», and effective ad¬ 
ministration oif the law.”—Cooper v. 
O’Connor, 55 F.fld 135, 137, 69 App. 
B.C. 100, 113 A.UR. 1440. 

XnjTiry from nMrahasardous activity 
The rule imposing liability for 
tort without fault in case of injuries 
arising from uitrahazardous activity 
does not apply if activity is carried 
on in pursuance of a public duty im¬ 
posed on actor as a public officer or 
employee.—^Luthringer v. iCoorCi 190 
P.2d 1, 31 Cal.2d 489. 

Statute as Umttatioa. <m llalflUty 
Statute imposing liability on pub¬ 
lic officers for injuries sustained un¬ 
der specified circumstances must be 
construed as limitation on officers’ U- 
abilltT*—Shannon v. Fleishhacker, 2 
P.2d 836, 116 OaLApp. 258, hearing! 
denied 3 P.2d 1020, ll^CakApp. 268. 

73. TJ.S.—Gibson r. Reynolds, D.CL 
Ark., 77 F.Supp. 620: ‘ 

B.C.—^LAughlfn V. Hosenman, 163 F. 
2d 338, 83 ir.S.AppJD.a 164. 

74. Tex.—Gallliway v. Sheppard, 
Ctvjupp., 89 s-wiM m. 

JLdviee of cipnii|eg « ^ 

Official, acting with due care un¬ 
der counsel’s advice in discharge of 
public trust, is not Uable for mis¬ 
taking course.—^Lincoln Bus Co. v. 

CksuBttiP=lifa. 169 
A. *96, 1* ' 

7 &‘' lova.—Iien& 1r.‘^e^a{r, 981 17. 
*16, '998 loWa' 1, 'SUlnaea 987 
*Sr.V.' 886. '*|6 lo#*. i— Kontaaldc 
',8* 668, .89* 


Hinn.—^Thlede v. Town of Scandia 
Valley, 14 N.W.2d 400, 217 Minn. 
218, 

Ohio.—Stine v. Atkinson, 44 N.B.2d 
872, 69 Ohio App. 529. 

78. Ga.—^Poster v. Sikes, 42 S.B.2d 
441, 202 Ga. 122, conformed to 
Sikes V. Foster, 42 S.R2d 644. 75 
Ga.App. 164—Cantrell v. National 
Surety Co., 167 8.R 314, 46 Ga. 
App. 202. 

Ky.—Streipe v. Liberty Mut. Ins. 

Co., 47 S.W.2d 1004, 243 Ky. 15. 
Ohio.—Stine v. Atkinson, 44 N.B.2d 
372, 60 Ohio App. 525. 

Civil liability for wrongful removal 
of another officer or civil service 
employee see supra $ 70. 
"MiSGonduct in oflLoe*’ for which 
liability may be imposed on an of¬ 
ficer for injuries caused thereby has 
been defined as unlawful behavior 
or neglect by a public officer, by 
which the rights of the parties have 
been affected.—^Miller v. Roby, 4 N. 
W. 65, 66. 9 Neb. 471—40 C.J. p 1221 
note 28. 

77- Miss.—-Wray v. McMahon, 182 
So, 99, 182 Miss. 692—^Pidgeon 
Thomas Iron Co. v. Leflore County, 
99 So. 677, 135 Miss. 155. 

73, La.—Monnier v. Qo^bold, 40 So. 

604, 116 La. 165, 5 L.R:a.,N.S., 463. 
Miss.—Wray v. McMahon, 182 So. 
99, 182 Hiss. 592—State ex rel. 
Bank of Commerce & Trust Co. v. 
Forbes, Miss., 174 So. 67, 179 Miss. 
1—^Pidgeon Thomas Iron Co. v. 
Leflore County, 99 So. 677, 135 
Miss. 155. 

Tex.—Hartford Accident & Indem¬ 
nity Co. T. Templeman, Clv.App., 
18 S.W.2d 936. 

Lialfillty of members of coun^ 
boards see Counties { 97- 
79- N,j 1—R- 6b jL Realty Corpora¬ 
tion V. Pennsylvania K. Co., 8 A:2d 
293, It N.y.Mi8C. 537- 
Ktalioe or bad faith hald not shown 

418 . 


80. La.—^Monnier v. GK>dboId, 40 So. 

604. 11$ La. 165, 5 L.RJL,N.S., 463. 
Miss.—Wray v. McMahon, 182 So. 
99. 182 Miss. 592—State ex rel. 
Bank of Commerce & Trust Co. v. 
Forbes, 174 So. 67. 179 Miss. 1— 
Pidgeon Thomas Iron Co. v. Leflore 
County, 99 So. 677, 135 Miss. 155. 
Tex.—^Hartford Accident & Indem¬ 
nity Co. ▼. Templeman, Civ.App., 
18 S.W.2d 936. 

8L Pla.-^First Nat Bank v. Filer, 
145 So. 204, 107 Fla. 526, 87 A-LJEt 
267. 

88. XJ.S.—^Brady v. Roosevelt S. S. 
Co., 63 act 425. 317 V.8. 576, 87 
L.Ed. 471, certiorari denied Roose¬ 
velt S. S. Co. V. Brady, 63 S.Ct 
1320, 819 U.a 763, 87 L.EcL 1714, 
rehearizig denied 63 S.Ct 659, 818 
U.S. 799, 87 L.Bd. 1163. 

Cat—Fedaseo r. Hulen, 44 P.2d 469, 
6 Cal.App.2d 224—Wolf sen T. 
Wheeler, 10P.2d 1004, 130 CalJlpp. 
475. , . 

N.J.—^Plorio V. Mayor and Aldermen 
of Jersey City, 129 A. 470. 101 NJT. 
I^w 535, 40 A.L.B. 1353—Schmid v. 
Sloate, 21 A.2d 819, 19 N.J.Misc. 
481. 

R.L-r-Gray v. Wood, 64 A^^d 191. 
What oonstitates nagUgenoe 

“Negligence” on part of officer 
consists only in a failure to. use that 
degree of care which an ordinary, 
reasonable, and prudent .man would 
exercise under same or similar cir¬ 
cumstances, and reasonable effort to 
perform duties pertaining to office is 
all the law reauires.—State ex rel. 
and to Use of City of St Louis v- 
Priest, 152 S.W.2d 109, 348 Mo. 37. 
To whom liabla 

Liability for breach of an official 
j duty inures only in favor of one who 
is prejudiced tw the breach thereof. 
—Schmid V. 'Sloate, 21 A.2d 319, 19 
N.J,Mlsc. 481^ . , . . 

Magligenoe not'vrovad^ 

U.S.—Sehlmeyer v, Borneo Co., C.C. 
: 1J7 I’tid 996. . . 
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the question, there must be a statutory^^ duty^^ 
owing to the person injured. An officer is not liable, 
however, if the injury complained of would have 
followed notwithstanding his misconduct,^5 or if 
the injured party himself contributed to the injury 
by his own fault or negligence.^® 

Execution of process or orders. Ordinarily pure¬ 
ly ministerial officers are protected in executing 
orders of superiors fair or valid on their face, even 
though such orders were erroneously issued by such 
superiors,®*^ although they are not protected as to 
acts otherwise clearly unlawfully done under orders 
issued without authority.®® Hence, if an officer acts 
under process issued by a court or magistrate who 
as a matter of law was clearly without jurisdiction, 
liability may attach,®® but, where the court or mag¬ 
istrate has general jurisdiction, and want of juris¬ 


diction depends on matters of fact, the officer is 
protected if the process is valid on its face.®® So, 
although there is authority to the contrary,®^ a min¬ 
isterial officer is ordinarily regarded as protected by 
his warrant which he is in duty bound to execute, 
even though he knows it has been irregularly or 
improperly issued.®® 

§ 126* -Acts beyond Scope of Duties or 

Jurisdiction 

A public officer who acts outside the scope of his au¬ 
thority may be held liable for injuries caused thereby. 

When a public officer goes outside the scope of 
his authority or duty, he is not entitled to pro¬ 
tection because of his office, but is liable for his 
acts like any private individual,®® whether he is 


Public nnlaance 

Public officials may be liable for 
the maintenance of public nuisances. 
—^Palmer v. District of Columbia, 26 
App-D.C. 31. 

83. U.S.—Shelaeff v. Groves, D.C. 
Cal., 27 F.Supp. 1018. 

84. Utah.—Jones v. Barrett, 80 P. 
2d 278, 83 Utah 476. 

86. Mo.—^tate ex rel. and to Use of 
City of St, Louis y. Priest, 162 S. 
W.2d 109, 348 Mo. 37. 

86. Mo.—State ex rel. and to Use of 
City of St. Louis V. Priest, supra. 

87. U.S.—U. S. V. . Heller, D:c.Md., 
1 F.Supp. 1. 

Conn.—^Aetna Ins. Co. v. BlumenthaJ, 
29 A.2d 751, 129 Conn, 645. 

46 C.J. p 1042 note 96. 

Acts prior to reversal 
Where, on appeal, an order or 
judgment is reversed, an officer who 
acted on it prior to the reversal is 
protected on the ground that he act¬ 
ed under a process which was then 
valid.—Robinette v. Price, 8 N.W.2d 
800, 214 Minn. 521. 

Acting ill good faith 
La.—Anders v. McConnell, App., 31 
So.2d 237. 

88 . Conn.—Aetna Ins. Co. v. Blum- 
enthal, 29 A.2d 761, 129 Conn. 545. 

Ky.-r^treipe v. Liberty Mut. Ins. Co., 
47 S.W.2d 1004, 248 Ky. 16. 

46 C.J. P 1043 note 97, 

X^egal acts directed by govemiiig 
board 

If public officers have knowledge 
of the illegality of the acts of the 
governing, board, they will not be 
wused ;from the responsibility of 
their own acts in . carrying out such 
illegal acts, merely because they are 
directed by the governing body so to 
do.—Chicago Park Dist. v, R. E. 
Herczel Co., 26 N.B.2d 119, 378 HI. 
326. 


89, Conn.—^Aetna Ins. Co. v. Blumen- 
thal, 29 A,2d 751, 129 Conn. 646. 

90. Pa.—Taggart v. Schrumpf, 46 
Pa.Dlst,&Co. 282. 

OAoer holding writ may assume 
that body having general Jurisdic¬ 
tion to issue such writ had special 
jiirisdiction to issue writs in his pos¬ 
session.—^Board of Education of 
Nebo iSchool Dist. v. Jeppson, 280 P. 
1066, 74 Utah 576. 

Process is ‘^valid on its face’’ so 
that it will protect an officer who 
acts thereunder, even though scru¬ 
tiny by a trained legal mind would 
disclose that it was invalid, and 
even though it might be invalid if 
judged in the light of facts which 
are outside its provisions and which 
officer may know,—^tna Ins. Co. v. 
Blumenthsd, 29 A.2d 761, 129 Conn. 
646. 

Unless there is a blear absence of 
Jurisdiction on the part of a court 
or magistrate issuing process, it is 
sufficient to protect officer if on face 
of process it appears to be valid in 
the Judgment of an prdinaxUy intel¬ 
ligent and informed layman.—’.^Bitna 
Ins. Co. V. BlumenthaJ, supra. 

9L HI.—^Leachman v. Dougherty, 81 
HI. 324. 

Wis.—Grace v. Mitchell, 31 Wis. 633, 
11 Am.R. 613. 

92. Conn.—Watson v. Watson, 9 
Conn. 140, 23 Am.D. 324. 

46 C.J. p 1043 note 99. 

Protection afforded to sheriffs' and 
constables by process, Judgment, 
‘ or order of pourt see Sheriffs and 
Constables H 6^2, also 67 C.J. 
p 804 note 6‘8-p 819 note 30, 

93. U.S.—Scheer v.. Moody, D.C. 
Mont, 48, F.2d 327, reversed on 
other grounds, C.C.A., Moody v. 
Johnston, 66 P.2d 999, followed in 
Moody V. Smith, 66 F.2d 1003, 
Moody V. Francis, 66 F.2d 1003, and 
Moody V. Scheer, 66 F.2d 1004—f 
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Zimmerman v, Poindexter, D.C.Ha- 
waii, 78 F.Supp. 421—Corpus Juris 
cited in Nesbitt. Fruit Products v. 
Wallace, D.C.Iowa, 17 F.Supp. 141, 
143. 

Ga.—^Foster v. Sikes, 42 S.B.2d 441, 
202 Ga. 122, conformed to Sikes v. 
Foster, 42 S.E.2d 644, 75 Ga.App. 
164. 

Ill.—^Reiter v. Illinois Nat Cas. Co., 
65 N.E.2d 830, 328 HLApp. 234, re¬ 
versed on other grounds 73 N.B.2d 
412, 397 Ill. 141, certiorari denied 
Reiter v. Palmer^ 68 S.Ct 100, 332 

U. S. 791, 92 L.Ed. 373. 

Kan.—Corpus Juris cited in Cunning¬ 
ham V. Blythe, 127 P.2d 489, 494, 
156 Kan. 689. 

Ky.—Cottongim v. Stewart 142 S.W. 

2d 171, 283. Ky. 616. 

Mont—Corpus Juris quoted in Heis- 
er V. Severy, 168 P.2d 601, 610, 117 
Mont 106. 

N.C.—Corpus Juris cited in Ckirgani- 
ous V. Simpson, 197 S.E. 168, 164, 
213 N.C. 618. 

Or.—^Antin v. Union High School 
Dist No. 2 of Clatsop County, 280 
P. 664, 130 Or. 461, 66 A.L.R. 1271 
—Corpus Juris cited in Mohler v. 
Fish Commission of State of Ore¬ 
gon, 276 P. 691, 693, 12$ Or. 302. 
W^Va.—State v. Conley, 190 S.E. 908, 
118 W.Va. 608. 

40 C.J. p 1043 note 6. 

UUoonstitutlonal authority 
Officers who act for their govern¬ 
ment under an unconstitutional au¬ 
thority may be sued. 

U.S.—^tone V. Interstate Natural Gas 
Co., C.C.A.Mass., 103 F.2d 644,. af¬ 
firmed Interstate Natural Gas Co. 

V. Stone, 60 ^.Ct, ^898^ 808.U^S. 682, 

84 L.Ed. 442, rehearing 60 

S.Ct 88a;^.8<Jj5 U.S.‘630, 8[4 MJd. 680. 

<3$!.—Boland.V, Cecil, 150 P.2d 819, 
65 CaJApp.2d 882—SUva v. Mao- 
.AiUey,r 26 P.2d_887, laS OalApp. 
249, rehearing, denied 
. 13.6 qahApp,.8i9* . 
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a ministerial or other officer,and a quasi-judicial 
officer who acts or performs without jurisdiction 
is not exempt from liability to persons injured by 
such action or performance,^^ unless the subject 
matter of the act belongs to a class over which he 
has jurisdiction and the act is performed under 
color of jurisdiction.^^ The refusal by a public 
official to perform an official act for which there 
is no statutory authority does not give„rise to a 
cause of action, although he was actuated by ma¬ 
licious motive and his grounds for refusal were 
improper.®*^ ' 

I 127. -. Discretionary or Ministerial 

Powers and Duties 

a. Discretionarj' powers and duties 

b. Ministerial powers and duties 


a. Biscretioiiaxy Powers and Duties 

As a general rule, public officers performing acts as 
to which they are empowered to exercise discretion or 
Judgment are not personally liable for resulting injuries 
when acting within the scope of their authority. 

The general rule protecting judges from civil 
liability for acts within the limits of their jurisdic¬ 
tion, as discussed in Judges § 63, applies to officers 
exercising quasi-judicial powers whose discharge 
involves the exercise of judgment and discretion, 
exempting them, when acting within the scope of 
their authority^® or general jurisdiction,®® from 
liability for error or mistake of judgment in the 
exercise thereof^ or, according to other deci- 


Aots nxLdsr color of oillea 
Officers are liable when they go 
outside powers to coznmlt wrongs 
under color of office. 

XJ.s. —aibson V. Resmolds, CA.Ark., 
172 P.2d 95. 

6€u—G reaser v.. Durant, 29 d.E.2d 
776, 197 Ga, 631—-Citizens* Bank of 
ColQuitt V. American Surety Co. of 
New York, 164 S.B. 817, 174 Ga. 
862, conformed to American Surety 
Co. of New York v. Citizens* Bank 
of Colaultt, 164 S.B. 902, 45 Ga. 
App. 406-<JantreU v. National 
Surety Co., 167 S.B. 814, 46 Ga. 
App. 202. 

Miss,—Stokes v. Newell, 165 So. 642, 
174 Miss, 629—^D’Aquilla v. Ander¬ 
son, 120 So. 434, 153 Miss. 549. 

94. D.C—<Jooper v. O’Connor, 105 
P.2d 761, 70 A]^.D:C. 238—Cooper 
V, O’Connor, 99' P.2d 135, 69 App. 
D.a 100, 118 A.L.R. 1440, followed 
in 99 P.2d 148, 69 App.D.a 108, 
ceriiorari denied 69 S.Ct. 146, 305 
U.S. 642, 83 D.Ed. 414, rehearing 
denied 69 S.Ci 241, 806 U.S. 673, 
83 D.Bd. 436, rehearing denied 59 
S.Ct. 1086, 307 U.S. 651, 83 Ii.Ed. 
1529. Certiorari denied 59 S.Ct. 
146, 305 U.S. 643, 83 L.Ed. 414, re- 
hearinlg’ denied 69 aCt 242, 8(^5 U. 
S. 678, 83 "UBd. 436, rehearingr de¬ 
nied 69 act. 1035, 807 tr.S. 661. 83 
D-Bd. 1629. ' 

95. EaiL<—Cunningham ' v. Blythe, 
127 P.2d 489, 155 Kan. 689. 

Utah.^Roe v. IiUndstrom, 57 P.2d 
1128, 89 Utah 620—Logan City v. 
Allen, 44 P.2d 1085, 86 Utah 375. 
Exercise of ttfMrcfttoiL ^ 

The iMe t^t 4‘.'ptiblic officer 
chargeld duti^ for 

'‘‘exer^e ht Jhadgme^' or ^Uscretion 
io mrOt^riety ih it is to be 

> t^erfOsmed is not liable'tb a prlTate 
h^viduai for damages unless guUty 
eg willful or malicious wrong does 
litot£6ttl]^ly^'llhibi2ity for acts beyond 
scope of officer’s autikerity.-MPhiede 


V. Town of Scandia Valley, 14 N.W. 
2d 400, 217 Minn. 218. 

Corruption in assnming Jurisdietion 
In a suit in equity to set aside a 
judgment of a court on the ground 
that it corruptly assumed jurisdic¬ 
tion, the court said that “in the use 
of the words 'corruptly* and 'corrup¬ 
tion,* we do not mean them to be un¬ 
derstood in the sense of bribery or 
other benefits received by the coun¬ 
ty judges. Those words, while in¬ 
cluding such benefit within their 
meaning, do not necessarily mean 
that the officer charged with doing 
an act corruptly did it for gain to 
himself. He xnay be guilty, though 
no personal advantage is thus re¬ 
ceived from the act ... If he 
does an official act Intentionally and 
knows that it is a wrongful and un¬ 
lawful act, he does it corruptly."— 
Burkharth v. Stephens, 94 S.W. 720, 
722, 117 MoJ^pp. 425. 

96. Kan.—Cunningham v. Blythe, 
127 P.2d 489, 156 Kan. 689. 

97. N.J.—^Bdelman v. Dunn, 163 A. 
624, 107 N.JX.aw 853. 

98. Cal.—^Holman v. Santa Chuz 
County, 205 P.2d 767, 91 Cal.App. 
2d 602—^People v. Standard Acci¬ 
dent Ins. Co., 108 P.2d 923, 42 Cal. 
App.2d 409. 

Minn.—Thiede v. Town of Scandia 
Valley. 14 N.W.2d 400, 217 Minn. 
218—^Robinette v. Price, 8 N.W.2d 
800, 214 Minn. 521. 

Miss.-^tokes V. Newell, 165 So. 542, 
174 Miss. 629—Trantham v. .Rus¬ 
sell, 158 So. 148, 171 Miss. 741. 
ifeb.—Allen v. Miller, 6 N.‘W.2d 694, 
142 Neb. 469. 

N.H.-^Ham V. Maine-New Hampshire 
Interstate Bridge Authority, 30 A. 
2d 1, 92 N.H. 268, 

Utah.—^Rbe v. Lundstrom, 67 P.2d 
1128, 89 Utah 520. 

Vt—Nadeau v. Marchessaalt, 24 A 
2d 352, 112 Vt 809. 
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Wis.—Wasserman v. City of Keno¬ 
sha, 258 N.W. 857. 217 Wis. 223. 

99. Miss.—^National Surety Co. v. 

Miller, 124 So. 251, 155 Miss. 116. 
Wis.—^Land, Log & Lumber Co, v. 
McIntyre, 75 N.W. 964, 100 OTa 
258, 69 Am.S.R. 926. 

1 . U.S.—^Keppleman v, Upstoxi, IX 
aCal., 84 P.Supp. 478. 

Ariz.—Corpus. Juris cited in Wilson 
v. Hirst 193 P.2d 461, 462, 67 Ariz. 
197. 

Cal.—^Holman v. Santa Cruz County. 
205 P.2d 767, 91 Cal.App.2d 602— 
People V. Standard Accident Ins. 
Co^ 108 P.2d 923, 42 C€a.App.2d 409. 
D.C.--Cooper v. O’Connor, 107 P.2d 
207, 71 App.D.C. 6, certiorari denied 
60 S.Ct 263, 808 U.S. 615, 84 LEd. 
614—Cooper v. O’Connor, 106 P.2d 
761, 70 App.D.C. 238—Cooper v. 
O’Connor, 99 P.2d 135, 69 App.D.C. 
100, 118 AL.R. 1440, followed in 
99 P.2d 143, 69 App.D.a 108, certio¬ 
rari denied 69 S.Ct 146, 305 UjS. 

642, 83 l/.Ed. 414, rehearing denied 
69 S.Ct 241, 805 U.S. 673, 83 LuEii. 
436, rehearing denied 59 S.Ct 1030, 
307 U.S. 651, 83 L.Bd. 1529, Cer¬ 
tiorari denied 59 S.Ct 146. 306 U.S. 

643, 83 L.Ed. 414, rehearing denied 
69 S.Ct 242, 305 U.S. 673, 83 LEd. 
436, rehearing denied 59 'S.Ct 1036, 
307 U-S. 661, .83 L.Ed. 1629. 

G^^—^Prlce V. Owen, 19 S.E.2d 529, 67 
Ga.App. 58. 

Haw^—^Brown v. Bigelow, 80 .Ha¬ 
waii 132. 

m.—^People ex rel.‘ Schreiner v. 
Courtney, 43 N.E.2d 982, 389 Bl. 
171—Paoli V. Mason, 69 N.B.2d 499. 
325 BlApp. 197. 

IndL—Wallace- v. Peehan, 190 NJB. 
488, 206 Ind; 422. 

Kan.—Tillotson V. Fair, 169 F.2d 471. 
160 Kan; 81i-i-Bvans v. Marsh, 145 
P.2d 140, 153 Kan. 43—Corpus 
Juris qwoM iu Cunningham v. 
Blythe, 127 P.2d 489, 494, 156 Kan. 
689—Gresty Vi Darby^ 68 P.2d 049, 
146 Kan. 63. 
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sions on the question, negligence in its exercise ,2 
in the absence of fraud? or of corrupt or malicious 
motives,^ or if acting bona fide.® Similarly, in the 
absence of statute imposing such liability, a public 
officer is not liable to third persons for injuries 
caused by the failure to perform an act, the per¬ 
formance or nonperformance of which is discre¬ 
tionary with the officer,^ as tong as he is acting 
within the scope of his authority or jurisdiction.^ 
The rule of immunity from liability discussed here¬ 
in has been held, not to apply to liability for affirm¬ 
ative acts of misconduct^ 


There is a division of authority, however, in ap¬ 
plying this rule of immunity from civil liability 
where it is charged that the act of the officer is 
done maliciously or corruptly.® According to some 
of the authorities this immunity from liability does 
not apply when the officer is actuated by corrupt 
or malicious moti*v’es.i® According to others, how¬ 
ever, it is the rule, said to be the better .rule sup¬ 
ported by the 'weight of authority,^! that, if the offi¬ 
cer w^hose acts are complained of keeps within his 
powers, his motives, however corrupt and malicious 
they may be, may not be made a reason for holding 


—Shirley v. Town of Winnfleld, 
App., 41 So.2d 136. 

Hinn.—^Thlede v. Town of Scandia 
Valley/ Minn., 14 N.W.^dl ^OO, 217 
Minn. 218—^Robinette v. Price, 8 
N.W.2d 800, 214 Minn. 521—Cook v. 
Trovatten, 274 N.W. 165, 200 Minn. 
221 . 

Miss.—Corpus ^Tnris oitad la Barnett 
V. Lollar, 19 So.2d 748, 197 Miss. 
574—Trantham v. Bussell, 158 So. 
143, 171 Miss. 741—State, to Use of 
Lincoln County v. Green, 71 So. 
171, 111 Miss. 32. 

Mo.—^Peuchter v. City of St. Louis, 
210 S.W.2d 21, 857 Mo. 616—State 
ex rel. Punk v. Turner, ,4l2 ■S.W.2d 
594, 328 Mo. 604. 

Mont.—^Meinecke v. McFarland. 206 
P.2d 1012. 

Neb.—^Harmer v. Petersen, 87 N.W.2d 
511, 151 Neb. 412—Allen v. Miller, 
6 N.W.2d 594, 142 Neb. 469. 

N,J.—^Edelman v. Bunn, 149 A. 766, 
8 N.J.Mi8C. 154, affirmed 153 A. 524, 
107 'N.XLaw 353. 

N.Y.—Segal V. Jackson, 48 N,T.S.2d 
87T/ i83 Mlsa 460. 

N.a—Miller v. Jones, 32 S.E.2d 594, 
224 N.C. 783—Wilkine„v. Burton, 
16 S.E.2d 406. 220 N.C. IB^own 
of Old Port y. Harmon, 13 S.E.2d 
428, 219 N.C. 241. 

Ohio.—^Rowley v. Ferguson, App., 48 
NJSl2d 243. 

Okl.—^Lutes V. Thompson, 143 F.'2d 
135, 193 Okl. 331—Dickey v' Cor¬ 
dell, 55 P.2d 126, 176 Okl. 205. 

Or.-^rlght V. White. 110 P.2d 948, 
166 Or, 136. 185 A.L.R. 1. 

P4W—Corpus Juris died la Schwinn 
y. Gordon, •Pa.Super.> 3 926, 

929, 134 Pa.Super. 422. . 

Utah.—^Roe v* Lund^trmn, - 57. P.2d 
-1128,19 Utah, 520. 

Wa8h.-p.4kirpns Juris dted la City of 
Tacoma v. Peterson, 5 P.2d 1032, 
1024, 165 Wash. 461. 

W.Va.—State ex reL Boone Nat, 
Bank of Madison v. Manns, 29 . S* 
P.2d 621, 126 'W.V?u 643. 

Wis.—Wassermea v. City of Kei^ 
sha, 258 N.W. 857, 217, TOs, 223— 
Land, Lrog & Lumber Co. v, Mc¬ 
Intyre, 75 N.W. 264, 120 Wis. 268, 
69 Am.S.B,: 925. 

'46 cJj. p 1043 note 3,! ^ 


2. N.C.—Miller v. Jones. 82 S.E.2d 
694. 224 N.C. 783. 

Vt—Nadeau v, Marchessault, 24 A. 

2d 862, 112 Vt. 309. 

Liability of public officers for negli¬ 
gence generally see supra S 1:^5 b. 

3. W.Va.—State ex rel. Boone Nat. 
Bank of Madison v. Manns, 29 S.E. 

. 2d 621, 126. W.Va. 643. 

4. U.S.—^Fidelity & Casualty Co. of 
New York v. Brightman, C.C.A.MO., 
53 P.2d 161—Commercial Trust Co. 
of Hagerstown v. Burch, D.C.Ga., 
267 P. 907. 

Ariz.—Corpus Juris oiuoted in Fidel¬ 
ity & Deposit Co. of Maryland v. 
Ware, Aziz., 53 P.2d 415, 422, 47 
Ariz. 12. 

Cal.—Holman v. Santa Cruz County, 
206 P.2d 767, 91 Cal.App.2d 602— 
People V. Standard Accident Ins. 
Co.. 108 P.2d 923, 42 CalJi.pp.2d 
409. 

Ga.—Price v. Owen, 19 S.B.2d 629, 67 
GaApp. 68—Richter v. Harris, 7 S. 
R2d 432, 62 Ga.App. 64. 

Ill.—^People ex . rel. Schreiner v. 
Courtney, 43 N.B.2d 982, 380 HI. 
171—Paoli V. Mason. 69 N.B.2d 499, 
325 DLApp: 197. 

La.—Shirley v; Town of Winnfield, 
App., 41 So.2d 136. 

MinzL—Thiede v. Town of Scimdia 
Valley, 14 N.W.2d 400, 217 Minn. 
218. 

Miss.—^Barnett v. Lollar, 19 So.2d 
748, 197 Miss. 574. 

Mo.—^tate ex rel. Songer v. lidellty 
& Deposit Co. of Maryland, 53 S. 
W.2d 1036, 85 A-L.R. 966—State ex 
[ rel. Fwik v. Turner, 17 S,W..2d 986, 
transferred, see 42 S.W.2d 594, 328 
Mo. 604. 

Mont.—^Meinecke y. McFarland, 206 
P.2d 1912, 

Neb.—Allen y. Miller, 6 N.W.2d 594, 
142 Neb, 469. 

N.C.—Miller y. Jones, 32 S.Si.2d, 594, 
324 N.C. 783—Wilkins y. Burton. 
16 S.B.2d 406, 220 N.C. 13—Town 
of i014 Fort y. Harznon, 13 
428, 219 N.C. 341. 

Okl.—^Lutes- y. Thompsozi, 143 F,2d 
.186, i93 OkL 831—Dickey v. Cor- 
' dell, 55 P.2d 126, 176 Okl. 205. 
^a,-HCk>ppiuf Juris cited in Schwizin, 


V. Gordon, 3 A.2d 926, 929, 184 Pa. 
Super. 422. 

Tenn.—State v. Farmers* State Bank, 
39 S.W.2d 281, 162 Tenn. 499. 

Utah.— Corpus Juris dted in Logan 
City V. Allen. 44 P.2d 1085, 1087, 
86 Utah 376. 

Wash.—Corpus Juris dted in City of 
Tacoma y. Peterson, 5 P.2d 1022, 
1024, 165 Wash. 4eL 
46 C.J. p 1043 note 10. 

5. Ml8S.r—Stokes v. Newell, 165 So. 
542, 174 Miss. 629—^Trantham v. 
Russell, 168 So. 143, 171 Miss. 741 
—^National Surety Co. v. Miller, 124 
So. 251, 155 Mlsa 115. 

N.a —^Hedgepeth y. Swansozz, 27 S. 

B.2d 122, 223 N.a 442. 

6» Hawaii.-Brown y. Bigelow, 80 
Hawaii 132. 

La.—^Tucker y. Edwards, 38 S0.2d 
241, 214 La 560. 

Or.—Svenson v. Brix, 64 P.2d 830, 
156 Or. 236. 

Tenn*—^Bizikley v. Hughes, 73 S.W.2d 
nil, 168 Tenzi. 86—Campbell Coun¬ 
ty V. Ridenour, 120 S.W.2d 1000, 
22 Tenn.App. 250. 

7, La.—^Tucker v. Edwards, 38 So. 
2d 241, 214 La 560. 

Acts beyond scope of officer*s author¬ 
ity or jurisdiction see . supra. § 128. 

8. Miim.—^Thiede v. Town of Scandia 
Valley, 14 N.W.2d 400, 217 Mizziu . 
218. 

Ariz.—Wilson y. Hirst, 193 P.2d 
461, 67 Aria 197. 

Liability as affected by malice or 
corruption oti 
Judge see Judges i 63. 

Justice of peace see Justices of 
the Peace 9 19. • 

Id. U.S.^—Commercial Trust Co« v. 

Burch, D.aoa, 267 F.. 907. 

Ga—^Price v. Owens, GaApp., 19 S. 

E.2d 529» 67 GteLApp. 58. . 

Miss.T-Stokes v. Newell^ 165 So. 542, 
174 . Miss. 629. 

N.C.—Hedgepeth v. Swanson, 27 SJB. 

2d 122, 233 N.a 442. 

&C.—Dunbar y^ .Fant, 170 5.1. 4jW), 
170 S.a 414, 90 A.L3. 1412. 

XL Ariz.—Wilson y. Hirst, 193 K2d 
461, 67 Arlzw 197. ( 
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him liable for the damages caused V actsA^ 
Some authorities make a distinction between a con¬ 
ditional privilege and an absolute privilege, and an 
improper purpose or motive will defeat the defense 
of privilege in the former case,^^ but not in the 
latter case,^* 

The judicial character of the officer’s act, rather 
than the judicial character of his office, furnishes 
the basis for the exemption, if he is exempt.^^ 

b. MinisterM Powers and Duties 

A public offleer may be held personally liable for 
damages resulting from the wrongful performance of a 
ministerial duty In which the Injured person has a 
special or direct Interest. 

In the absence of statute imposing liability in 


such a case, where a ministerial duty is owing sole¬ 
ly to the public, an individual has no right of ac¬ 
tion against the officer for a breach thereof.i^ 
Where, however, the law imposes on the officer the 
performance of ministerial duties in which a pri¬ 
vate individual has a special, direct, and distinc¬ 
tive interest, the officer is liable to such individual 
for any injury which he may proximately sustain 
in consequence of the failure to perform the duty 
at all, or to perform it properly.!*^ Accordingly, 
where, although he may owe a duty to.the public, he 
in addition owes a ministerial duty to an individ¬ 
ual, as where he is absolutely bound to render a 
service for compensation in fees or salary, he may 
be liable in damages for acts of misfeasance or 
nonfeasance to an individual specially injured.^^ 


12 . Ariz.—Wilson v. Hirst, supra— 
Davis V. Burris, 75 P.2d 689, 51 
Ariz. 220. 

Cal.—^Pearson v. Reed, 44 P.2d 592, 
6 Cal.App.2d 277. 

D.C.—Cooper v. O’Connor, 105 P.2d 
761, 70 APP.D.C. 238. 

Ohio.—^Rowley v. Pergruson, App., 48 
N-.B.2d 243. 

8 .C;—CorpTur Jtirlz gnoted la Dunbar 
V. Pant, 170 S.R 460, 466, 170 S.C. 
414, 90 A.L..R. 1412. 

Vt.—^Nadeau v. li^archesaault, 24 A. 
2d 852, 112 Vt 309. 

Wls.—-Wajsserman v. City of Keno¬ 
sha, 258 N.W. 857, 217 Wis. 223— 
Land,. Lng & liumber Co. v. Mc¬ 
Intyre, 75 N.W. 964, 100 Wis. 258, 
69 Am.S.R. 925. 

46 C.J. p 1044 note 11. 

13. Ind.—Wallace v. Peehan, 190 N. 
m 488, 206 Ind. 422. 

14. Ind.—Wallace v, Peehan, supra. 

15. Ariz.—Cozpas Juris quoted la 
Fidelity & Deposit Co. of Mary¬ 
land V. Ware, 53 P.2d 415, 422, 47 
Ariz. 12. 

Dtah.—^Logran City v. Allen, 44 P.2d 
1085, 86 Utah 875. 

, 46 C.J. P 1044 note 12. 

16. Miss.—Corpus Juris cited la 
State, for Use of Boyle v. Mat¬ 
thews, 18 So.2d 156, 158, 196 Miss. 
838. 

Mont—^Meinecke v. McOSVtrland, 206 
P.2d 1013. 

Ifeb.—Larson,V. Marsh, 14 N.W.2d 
189, 144 Neb. 644. 

N.a—Wilkins v. Burton, 16 S.R2d 

' 406, 220 N.C. 13—Town of Old Port 

V. Harmon, 13 S.R2d 423, 219 N.C. 
241. 

Or.—Antin v. tJnion BEigrh School 
Dist. No. 2 of Clatsop County, 280 
P. 664, 134 Or. 461, 66 A.L.R. 1271. 

S.C.—^Parker v. Brown, 10 S.R2d 
625, 195 aC; 85. 

46 0.J. P 1044 note 14. 

Injury as public 

If duty of an officer is owed to 

the public^ a fcdlure to perform it or 


inadequate or erroneous perform¬ 
ance is a public, not an individual, 
injury, and must be redressed, if at 
all, in some form of public, prosecu¬ 
tion.—Svenson v. Brix, 64 P.2d 830, 
156 Or. 236. 

17. U.S.—Amy v. Supervisors, Iowa, 
11 Wall. 136, 20 L.Ed. 101. 

Cal.—^Routh V. Quinn, 127 P.2d 1, 20 
Cal. 2 d 498, 149 A.LJt 215—Mock 

V. City of Santa Ros^ 58 P. 826, 
126 Cal. 330—People v. Standard 
Accident Ins. Co., 108 P.2d 923, 42 
Cal.App.2d 409—Silva v. MacAuley, 
26 P.2d 887, 135 CalA.pp. 249, re¬ 
hearing denied 27 P.2d 791, 1351 
CaLApp. 249. 

D.C.—Cooper v. O’Connor, 105 P.2d 
761, 70 AppJD.C. 238--^ooper v. 
O’Connor, 99 F. 2 d 135, 69 App.D.C. 
100, 118 AL.R. 1440, followed in 99 
P.2d 143, 69 APP.D.C. 108. certio¬ 
rari denied 59 S.Ct 146, 305 U.S. 
642, 83 L.Ed. 414, rehearing denied 
59 S.Ct 241, 305 U.S. 678, 88 L.Bd. 
436, rehearing denied 59 S.Ct 1030, 
807 U.S, 651, 88 L.Ed. 1529. cer¬ 
tiorari denied 59 S.Ct 146, 305 U. 
S. 643, 83 L.Ed. 414, rehearing de¬ 
nied 59 S.Ct 242, 805 U.S. 673, 83 
REd. 436, rehearing denied 59 S. 
h Ct. 1035, 307 US. 661, 83 L.Bd. 
1629. 

Fla.—^Fidelity & Deposit Co: Of 
Maryland v. Cone, 190 So. 268, 138 
Pla. 804, 123 A.L.R. 760—First 
Nat Bank v. Filer, 146 SO. 204, 107 
Fla. 526, 87 AL.R. 267. 

HI.—People, for Use of Munson v. 
Bartels, 27 N.R 1091, 188 Ill. 322 
—Mower v. Williams, 78 N.R2d 
629. 334 Ill.App: 16. ' 

Ind.—Wallace v. Fedhan, 190 N.B. 
438, 206 Ind. 422. 

Iowa.—Smith v. Iowa City, 239 N.W. 
29, 213 Iowa 891; 

Ky>--^-Cottongiiii v. Stewarii 142 S. 

W. 2d 171, 283 Ky; 616. 

La.—Tucker v. Edwwds, -38 So.2d 
241, 214 La. 560—^Hester y. S^der- 
son, App., 172 So. 665, 

Miss.—State, tot ' of - Boyle v. 
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Matthews, 18 So.2d 156, 196 Misa 
833. 

Mo.—State ex rel. Funk v. Turner, 17 
S.W.2d' 986, transferred see 42 S. 
W.2d 594, 328 Mo. 604. 

Neb.—^Larson v. Marsh, 14 N.W.2d 
189, 144 Neb. "644. 

N.T.—^Frank v. Baton, 231 N.T.S. 
477, 226 App.Dlv. 149' followed in 
237 N.T.S. 775, 227 App.Div. 829. 
Okl.—^Richards v. Tynes, 300 P. 297, 
149 Okl. 235. 

Or.—Svenson v. Brix, 64 P.2d 830, 
156 Or. 286. 

Va.—Wynn v. Gandy, 197 S.B. 627, 
170 Va. 690. 

Ronest iutentloiis and mistake as 
to his duty constitute no excuse un¬ 
der such rule. 

U.S.—Amy v. Supervisors, Iowa, 11 
Wall. 136, 20 L.Bd. 101. 

Cal.—Silva v. MacAuley. 26 P.2d;88L 
135 Cal.App. 249, rehearing denied 
27 P.2d 791. 136 Cal.App. 249. 
Ind.—Wallace v. Feeha^ 190 N.B. 
488, 206 Ind. 422. 

La.—^Tucker v. Edwards, 88 So.2d 
241, 214 La, 560. 

7aot of injury does not itself 
serve to make out the diract or dis¬ 
tinctive interest which is essential. 
—State, for Use of Boyle v, Mat¬ 
thews, 18 So.2d 156, 196 Miss. 833. 

UabUity for nonfeasance attaches 
only when duty is ’’ministerial,” that 
is, when it is in obedience to man¬ 
date of legal authority and act is to 
be performed in prescribed manner, 
without exercise - of officer’s* "judg¬ 
ment on propriety of act, and failure 
to perfoim is proximate cause of in¬ 
jury sustained.—Cook v. Trovatten, 
274 N.W. 166, 260 Minn. 221. 

Rule of immunity for quasi-judicial 
acts inappl^cablei 

Wib;^-Siate. ex rel. Lattiers v. Smith, 
J N.W.id 346, 242- Wis. 612. 

la US.—PideUty & Casualty Co. of 
New York v. Bflghtman, C.C.A. 
Mo., 53 P.2d 161. 
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The liability of officers as to ministerial duties is 
not affected by the fact that in other capacities they 
may be acting judicially.^® Such officers are not 
liable for refusal to perform such acts where per¬ 
formance would effectuate unlawful acts or pur¬ 
poses of other officers clothed with broader pow¬ 
ers of administration or discretion .20 

Proximate cause. No more than anyone else can 
public officers be held to respond for injuries until 
it is shown that their fault is the proximate cause 
of such injuries.®! 


§ 128 . -Acts of Subordinates 

A# a general rule, a public officer Is not liable under 
the respondeat superior doctrine for acts or omissions 
of his subordinates. 

The doctrine of respondeat superior applicable 
to the relation of master and servant, as discussed 
in Master and Servant §§ 561-575, does not, in the 
absence of statute,®® apply to a public officer so 
as to render him responsible for the acts or omis¬ 
sions of subordinates whether or not appointed by 
him,®® unless he, having the power of selection, 
has failed to use ordinary care therein,®^ or unless 


pia.—^Pirat Nat Bank v. Filer, 145 
So. 204, 107 Fla. 626, 87 A.Ii.R. 267. 
Ga.—Price v. Oweni Ga.App., 19 S. 

B.2d 629, 67 Ga.App. 68. 

Idaho.— Jacobson v. McMillan, 132 
P.2d 773, S4 Idaho 351. 

Miss.—^Poyner v. Gilmore, 158 So. 
922, 171 Miss. 859. 

Neb.—^Larson v. Marsh, 14 N.W.2d 
189. 144 Neb. 644. 

N.T.—Luckle v. Goddard, 18 N.T.S. 

2d 808, 171 Mlsa 774. 

N.C.—^Miller v. Jones, 32 S.K2d 694, 
224 N.C. 788—^Moffltt v. Davis, 172 
S.B. 817, 205 N.C. 566. 

Oi.—Antin V. Union High School 
Dist No. 2 of Clatsop County, 280 
^P. 664, 130 Or. 461, 66 A.L.R. 1271. 
ib.—Homer v. Terpin, 268 N.W. 140, 
63 S.D. 309. 

46 C.J. P 1044 note 16. 
lUnitrteTlal acts 

Respecting officers’ tort llahility, 
official action resulting from per¬ 
forming specific duty arising from 
designated facts is **mfnisterial act” 
—^First Nat Bank v. Filer, 145 So. 
204, 107 Fla. 526, 87 A-KR. 267. 
19. HI.—People, for Use of Munson 
V. Bartels, 27 N.R 1091, 188 Ill. 
822^—^Mower v. Williams, 78 N.E. 
2d 629, 884 IllJ^pp. 16. 

Mo.—State ex rel. Funk v. Turner, 
App., 17 S.W.2d 986, transferred, 
see 42 S.W.2d 594, 328 Mo. 604. 
Utah.—^liOgan City v. Allen, 44 P.2d 
1085, 86 Utah 876. 

46 CJr. p 1045 note 16. 

20 * Kan.—Chaney v. Fdmonds, 113 
P.2d 81, 153 Kan. 668. 

91. Mont—O'Brien v. Stromme. 169 
P. 86, 64 Mont 221. 

46 CJ. p 1045 note 18. 

98. Ala.—^Langls v. Byrne, 181 So. 
444, 222 Ala. 183. 

HI.—^Reiter v. Hlinois Nat Cas. Co., 
78’ N.B.2d 412, 397 HI.' 141, certio¬ 
rari denied Reiter v. Palmer,' 68 S. 
Ct 100, 832 U.S. 791, 92 KHd. 378. 
Minn.—State ex rel. Rockwell 'v. 
State Board of Education, 6-N.W. 
2d 251, 213 Minn. 184, 143 A.L.R; 
60S. 

89. U.S.—^Rlch V. ,Warren^.C.C.A.K3w 
128 IF.2d 19^Fidelity 8b Casualty 
Co. of. New'York v. BrightmaUr C. 
OAMo., 53 F.2da61* 


Ala.—Corpus Juris eited in Langis 
V, Byrne, 131 So. 444, 445, 222 Ala 
183—State v. Kolb. 78 So. 817, 818, 
201 Ala 439, 1 A.L.R. 218. 

Alaska—Kline v. Flannigan, 7 Alas¬ 
ka 677. 

Arlz.—^Russell v. Glascow, 162 P.2d 
129, 63 Ariz. 310. 

Cal.—^Femellus v. Pierce, 138 P.2d 
12, 22 Cal.2d 226—Hilton v. Oliver, 
269 P. 426, 204 Cal. 635, 61 A.L.R. 
297—O'Brien v. Olson, 109 P.2d 8, 
42 Cal.App.2d 449—^Lorah v. Bes- 
cailuz, 54 P.2d 1125, 12 Cal.App.2d 
lOO—^Wolfsen v. Wheeler, 19 P.2d 
. 1004, 130 Cal.App. 475. 

Colo.—Corpus Juris quoted in 
Schwalb V. Connely, 179 P.2d 667, 
671, 116 Colo. 195. 

Ga^Mathls v. Nelson, 54 S.B.2d 710, 
79 GaApp. 639. 

HI.—^Reiter v. Illinois Nat. Cas. Co., 
73 N.E,2d 412, 397 HI. 141, certio¬ 
rari denied Reiter v. Palmer, 68 S. 
Ct 100, 332 U.S. 791, 92 D.Bd. 873. 
Ind.—State v. Reichert, 80 N.E2d 

289. 

Mass.—^B^ilgoni v, JTohnston, 19 N.B. 

2d 542, 543, 302 Mass. 421. 

Mina—^Bfltchcock v. Sherburne Coun- 
‘ ty, 84 N.W.2d 342, 227 Minn. 132— 
State ex rel.' Rockwell v. State 
Board of Education, 6 N.W. 2d 261, 
213 Minn. 184, 143 A.L.R. 603. 

N.Y.—^Veatch v, Broderick, 262 N.T. 
S. 295, 146 Misc. 848, reversed on 
other grounds Veatch v. Smith, 
264 N.T.S. 1015, 240 App.Div. 710, 
appeal dismissed 188 N.E. 101, 262 
N.T. 642. 

Okl.—^Vogler v. Jones, 186 P.2d 315, 
199 Okl. 156—Corpus Juris quoted 
in Hazlett v. Board of County 
Com’rs, 32 ' P.2d 940, 944, 168 Okl. 

290. 

Or.—Corliss v. Van Duzer, 285 P. 268, 
132 Or, 265—Antin v. Union High 
School District No. 2 of Clatsop 
County, 280 P. 664, 130 Or., 461, 66 
A.L3. 127i. 

Pa—^Appe^ from Auditors’ Report 
Dupont Borough, Com.Pl., 88 Luz. 
Leg.Reg. 281. 

R.I.—Gray y. Wood, 64 A.2d 191. 
r —^Donegan v. Beasley, 181 S.W. 

2d 379, 27 TenaApp. 869.. 

' State V. Morgran, 170 S.W.2d 

[ ,t.66.2, UO Te^ 620-rTum\inspu *v, 

m 


City of Brownsville, Civ App., 173 
S.W.2d 646, error refused—^Texas 
Prison Board v. Cabeen, CivApp., 
159 S.W.2d 623—Clough v. Wor¬ 
sham, 74 S.W. 360, 32 Tex.Clv.App. 
187—Corpus Juris quoted in Sing¬ 
er Sewing Mach. Co. v. Mendoza, 
CivApp., 62 iS.W.2d 666 , 657, re¬ 
versed on other grounds 84 S.W.2d 
715, 125 Tex. 639. 

46 CJ. p 1045 note 20. 

Reasons for rule 

(1) The exemption of public of¬ 
ficers . from responsibility for the 
negligence or positive wrongs of 
their subordinates In the discharge 
of their public duties arises from 
consideration of public policy. 

HI.—^Barker v. Chicago, etc., R. Co., 
90 N.E. 1057, 243 Ill. 482, 134 Am. 
S.R. 382, 26 I..R.AJ^.S., 1058. 

Okl.—^Hazlett v. Board of County 
Com'rs, 32 P.2d 940, 168 Okl. 290. 
Or.—Corliss v. Van Duzer, 285 P. 253, 
132 Or. 265. 

(2) If the doctrine of respondeat 

superior were applied, it would ope3> 
ate as a serious discouragement to 
persons who perform public func¬ 
tions which are highly Important to 
public interest—State v. Morgan, 170 
S.W.2d 662, 140 Tex. 620—Texas 

Prison Board v. Cabeen, Tex.CivApp., 
159 S.W.2d 623—Clough v. Worsham, 
74 S.W. 350, 32 Tex.Cly.App. 187. 

Statutory deputies 
Public officers are not civilly li¬ 
able for torts of deputies who are 
themselves statutory officers or not 
under the superior’s unrestricted 
control or right of hiring and dis¬ 
charging.—^People V. Standard Acci¬ 
dent Ins. Co., 108 P,2d 928, 42 C$lL 
App.2d 409. - 

24, U.S.—Fidelity & Casualty Co. of 
New Tork v. Brightzxtan, CCAJUOtt 
53 F.2d 161. 

Ala.—Corpus Juris dted in Langis 
V. Byrne, 131 So. 444, 445, 239 A^ 
183. u ' 

Cal.—^Fernelius v. Pierce, 188 P»2d 
12, 22 Cal.2d 226. 

Colo.—Corpus Juris quoted. Ia| 
Schwalb V., Connely, 179 P-2d 5^57, 
671, 119 Colo. 195. 

Ga.—^Mathis tv. Nelson^, j54 KEj2d < 710, 
79 GaApp. 63S^ y ^ i 
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He was negligent in supervising the acts of such 
subordinates,or was a party to the acts,25 or di¬ 
rected, authorized, ratified or encouraged the 
wrong27 or co-operated therein.25 However, of¬ 
ficers are liable to an individual for the acts of 
their deputies where such officers owe a duty to 
such individuals.25 

Exemption from liability is applicable to lesser 
officials as well as to heads of departments,20 and 
is generally held to apply in cases where the acts 
complained of are those of mere employees,2i al¬ 


though it is otherwise with respect to acts of per¬ 
sons \srho are mere employees of the officer and not 
of the govemment.2^ It does not apply to one un¬ 
dertaking by contract to perform work or render 
service for the government for a compensation to 
be paid to it and with a view to its own profit.23 

§ 129. -Acts of Predecessors 

Public officers are not liable for acts of their prede- 
cessors. 

Public officers are not liable for the acts of their 


Hlnn.—Cozpns Jtixia dted la State 
ex rel. Rockwell v. Board of Bdu- 
catiotu 6 N.W.2d 251, 261, 213 
Minn, 184, 149 A.I 4 .R. 503. 

Okl.—<lorpa 8 Juris q,aoted in Hazlett 
' V. Board of County Commissioners, 
32 P.2d 940, 944, 168 Okl. 290. 
Fa.-~*Appeal from Auditors* Report 
Dupont Borousrh, Com.PL, 38 Vaz, 
hegJReg. 281. 

Tenn.—Donegan v. Beasley, 181 S.W. 

2d 379, 27 TennAupp. 369. 

46 O.J. p 1045 note 21. 

ii^poiatiiient of iaeligfble person by 
mistake or oversight has been held 
not to render the appointing author¬ 
ity liable for acts of the appointee.— 
Trammell v. Fidelity & Casualty Co. 
of New York, D.C.SX1, 46 F.Supp. 
366. 

2 Si Ala.—Corpus Juris dted in 
lAngis V. Byrne, 181 So. 444, 445« 
222 Ala. 183. 

CaL—Femelius v. Fierce, 138 P.2d 
12, 22 Cal.2d 226. 

Golo.—Corpus Juris qnoted in 
Sdiwalh V. Connely, 179 P.2d 667, 
671, 116 Colo. 195. 

Minn.—Corpus Juris dted in State 
ex rel. Rockwell v. Board of Bdu- 
cation, 6 N.W.2d 251, 261, 213 
Minn. 184, 149 A.D.R. 503. 

Okl.^—Corpus Juris ^pioted in Haz¬ 
lett V. Board of County Comers, 82 
P.2d 940, 944, 168 Okl. 290. 

Tenn.—^Donegan v. Beasley, 181 S. 

W.2d 379, 27 TennAlPP. 369. 

46 C.J. P 1046 note 22. 

Saorwledfire of n^sUgonoe 
The respondeat superior rule does 
not apply where public olElcers are 
sought to be bound by subordinate 
officers* or employees* negligence, un¬ 
less superior officers had knowledge 
of tii^ir negligent axitB ,—^Mathis v. 

HSL 8 d 710, 79 OaJIpp. 

639. 

'' Al6taka.—Kline v; Fiannigan, 7 
Alaska 577. 

Gray v. Wood, 64 A.2d 191. 

ifi; l 6 F.^^-^ch ▼. Warren, C.OjLKy., 
m Fl^d 198—Fidelity 6 b Casualty 
Co. of New Yo^ V, Brightman, 
53 F. 2 d 161. 

CaL—iFemelius t. Pidreei, 138 PM 


12, 22 Cal.2d 226—HUton v. Oliver, 
269 P. 425, 204 CaL 535, 61 A.L.R. 
297—O'Brien v. Olson, 109 P.2d 8, 
42 CaLApp.2d 449—^People v. 
Standard Accident Ins. Co., 108 P. 
2d 923, 42 CalA.pp.2d 409—I^rah 

V. Biscailuz, 54 P.2d 1125, 12 CaL 
App.2d 100—Corpus Juris dted in 
Wolfsen V. Wheeler, 19 P.2d 1004, 
1008, 130 CaI.App. 475. 

Colo.—Corpus Juris Quoted in 
Schwalb V. Connely, 179 P,2d 667, 
671, 116 Colo. 196. 

RL—Reiter v. Illinois Nat. Cas. Co., 
65 N.R2d 830, 328 IlLApp. 284, 
reversed on other grounds 73 N.B. 
2d 412, 897 IlL 141, certiorari de¬ 
nied, Reiter v. Palmer, 68 S.Ct. 
100, 332 D.S. 791, 92 L.Bd. 373. 
Ind;—State v. Reidiert, 80 N.B.2d 

289. 

Minn.—Corsuis Juris dted in State 
ex rel. Rockwell v. Board of Bdu^- 
cation, 6 N.W.2d 251, 261, 213 
Minn. 184, 149 A-l^JEL 503. 

OkL—Vogler v. Jones, 186 P.2d 815, 
199 Okl. 156—Corpus Juris Quoted 
in Kazlett v. Board of County 
Com'rs, 32 P.2d 940, 944, 168 Okl. 

290. 

Pa.—Appeal fri>m Auditors* Report, 
Dupont Borough, Com.PL, 38 Liuz. 
Ijeg.Reg. 281. 

R.I.—Gray v. Wood, 64 A.2d 191. 
Tenn.—Donegan v. Beasley, 181 S. 

W. 2d 379, 27 TennA.pp. 369. 

Tex.—^Tumlinson v. City of Browns¬ 
ville. Civ.App., 178 S.W.2d 646, er¬ 
ror refused. 

46 C.J. p 1045 note 28. 

Negligent directions 
Wherever public officer directs 
acts of subordinate to be performed 
in parti 5 mlar manner, which is neg¬ 
ligent, public officer is liable.—Wolf- 
sen V. Wheeler, 19 P.2d 1004^ 130 Cal. 
App. 475. 

3S. ILS.—Rich V. Warren, C.CLA 
Ky., 123 F.2d 198—Fidelity 6b Cas¬ 
ualty Co. of New York v. Brlght- 
huan, C.OAACa^ 53 F.2d 161. 

Od.—ffilton V. Olivar, 269 P. 425, 204 
CaL 535. 61 A.D.R. 297—O'Brien v. 
(Bsbn, 109 P.2d 8, 42 CalA.pp.2d 


V. Wheeler, 19 P.2d 1004, 130 CaL 
App. 475. 

m.—Reiter v. Illinois Nat. Cas. Co^ 
65 N.B.2d 830, 328 IlLApp. 234, 
reversed on other grounds 73 N.R 
2d 412, 897 111. 141, certiowiri de¬ 
nied Reiter V. Palmer, 68 S.Ct 100, 
332 U.S. 791, 92 L.Ed. 373. 

Okl.—Vogler v. Jones, 186 P.2d 815, 
199 Okl. 156. 

Pa.—Appeal from Auditors* Report 
Dupont Borough, Com.Pl., 38 Liuz. 
Lieg.Reg. 281. 

R.L—Gray v. Wood,. 44 A.2d 191. 

Tex.—^Tumlinson v. City of Browns¬ 
ville, C1V.APP., 178 S.W.2d 646, er¬ 
ror refused. 

29* Tex.—Corpus Juris Quoted in 
Aetna Casualty 6 b Surety Co. v. 
Clark, 150 S.W.2d 78. 82, 186 Tex. 
2)8—Corpus Juris Quoted in Men¬ 
doza V. Singer Sewing Mach. Co., 
84 S.W.2d 716, 717, 126 Tex. 639. 

46 CUT. p 1045 note 24. * 

90u D.C.—Cooper v. O'Connor, 99 P. 
2d 136, 69 APP.D.C. 100, 118 A.LR. 
1440, followed in 99 F.2d 143, 69 
AppJD.C. 108, certiorari denied 59 
S.Ct 146, 805 U.S. 642, 88 L.Ed. 
414, rehearing denied 59 S.Ot 241, 
305 U.S. 673, 88 L..Ed. 486, rehear¬ 
ing denied 69 S.Ct 1080, 807 U.S. 
651, 83 LwEd. 1529. Certiorari de¬ 
nied 59 SXn. 146, 305 .D.S.. 643, 83 
Li.Bd. 414, rehearing denied 59 S. 
Ct 242, 305 U.S. 678, 83 L.Bd. 436,' 
rehearing denied 69 S.Ct 1035, 307 
U.a 651, 83 UB&, 1529. 

31. 6 a.—Mathis y. Nelson, 64 S.11 
2d 710, 79 GaApp. 689. 

46 C.J. p 1045 note 27. 

SSL Conn.—piy v. Peursons, 10 A. 

499, 55 Conn. 83. 

46. aJ. P 1045 note 28. 

Vnauthoxised appohitment by officer 
If a superior officer on his own ac¬ 
count and without authority of law 
esaploys ,an assistant the doctrine 
of/ respoudeati rsupsripr appllea— 
State v.«; Koljtv, 72 So. 817, 201 AJa 
439, 1 A.I 4 .R. 218. 


449—People v. Standard Accident 
Ins. Co. 108 P.2d 928, 42 OalJlpp. 

2d 409—liorah v. Biscailuz, 54 P.2d 
Uts. U Ota.App.24 10»—WolfMa|46C.J. pl04CMt.'29^ 
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38. HI.—BKTfeer y. Chicago, ete., R. 
Oo., »0 K.B. t«S7, 243 HI. 482, t*4 
Adl&B. 283. 2 « 1£ILA.,N.&, 1068. 
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predecessors,®* whether they are acts of commis¬ 
sion or omission.*® 

§ 130. On Contracts 

Public officers ordinarily are not liable on contracts 
entered Into by them in their official capacity. 

Officers are not personally liable on contracts 
entered into by them within the scope of their offi¬ 
cial authority,unless the contract shows that they 
clearly intended to assume a personal liability,*'^ 
or they were guilty of fraud.^^ Also, unless he sus¬ 
tained other relations toward the transaction than 
those existing by virtue of his official character,^ ^ 
and in the absence of fraud^® or want of good 
faith,^i or a statute creating such liability,^2 of¬ 
ficer will not be liable on a contract made by him 


in behalf of the governmental body which he rep¬ 
resents, because he has acted without, or in excess 
of his, legal authority since, such authority being 
fixed by law, those who deal with him are bound 
to know it;^5 but action in excess of authority is 
considered an element in the intention of the offi¬ 
cer.^* A statute imposing personal liability on pub¬ 
lic officers who fail to take a bond from contractors 
for the benefit of laborers and materialmen is not 
to be construed as making the original contract the 
individual contract of such officers, but as mak¬ 
ing them involuntary sureties of the contractor's ob¬ 
ligations.^® Where the officer executing the con¬ 
tract prevents the other party thereto from recov¬ 
ering against the government by denying that he 
had entered into the contract, he becomes person¬ 
ally liable thereon.’*® 


P. ACTIONS BY OR AGAINST OFFICERS 


§ 131. Actions by Officers 

a. In general 

b. Parties 

c. Costs 

a. In General 

Generally, public officers have capacity to sue com¬ 
mensurate with their public trust or duties without ex¬ 
press statutory authority. 

While it has been stated that subordinate govern¬ 


mental agencies, created by statute which does not 
confer on them general power to sue or be sued, 
do not have authority to institute or maintain legal 
proceedings unless the power to do so is conferred 
on them by the express or implied terms of some 
legislative grant,ordinarily public officers need 
not be authorized by statute to bring suit, having 
implied authority to do so coextensive with their 
puWic trusts and duties.**® On the other hand, 
plain and unequivocal words or imperative public 


34. N.Y.—Vose v. Reed, 54 N.T. 667. 
Or.—Corpus Juris cited ia Mohler 
V. Fish Commission of State of 
Oregon, 276 P. 691, 698, 129 Or. 802. 
85. Iowa.—Dewell v. Suddick, 232 
N.W. 118, 211 Iowa 1852. 

88 . Ariz.—Sims Printing Co. v. 

Kerby, 106 P.2d 197, 66 Ariz. 130. 
Ga.—Corpus Juris QLaoted in Bowden 
V. Bubanks, 195 S.B. 582, 584, 57 
Ga.App. 414. 

Mass.—^Freeman v. Otis, 9 Mass. 272, 
5 Am.I>. 66 .. 

Miss.—^Mni^hy v. Panther Oil & 
Grease Mfg. Co«, 179 So. 879, 181 
Miss. 882. 

Okl.—Corpus Juris cited in Lutes v. 

. Thompson, Okl., 148 P.2d 135, 137, 
193 Okl. 831. 

Wls,^Sulllvan v. Baker, 268 N.W. 

617. 217 Wis. 806. 

46 O.J. p. 1046 note 32. 

Violation of promise .!^ perform 
discretionary act q^mnot. form basis 
of motion ex,contractu or ex delicto. 
— ^LUtes V. Thompson, OkL, 148 P.2d 
, 135. 193 Okl, 881. 

Presumption as to cap^ty 
When a i>erson, known to be a pub¬ 
lic Officer, cohtra^ts with resxiect to 
publio miatters committed to his 
he ,is presumed Xo act 4n his 
offi<^ caiwicity *onlV, although con¬ 


tract may not in terms allude to 
character in which he acts. 

Ariz.—Sims Printing Co. v. Kerby, 
106 P.2d 197, 56 Ariz. 130. 

Minn.—Sanborn v. Neal, 4 Minn. 126, 
Gil. 83, 77 Am.D. 602. 

37- Ariz.—Sims Printing Co, v. Ker¬ 
by, 106 P.2d 197, 56 Ariz. 130. 

Ga.—Corpus Juris onoted in Bowden 
V. Eubanks, 195 S.E. 582, 584, 57 
Ga.App. 414. 

Miss.—^Murphy v. Panther Oil & 
Grease Mfg. Co., 179 So. 879, 181 
Miss. 882. 

W'is.—Sullivan v. Baker, 268 N-W. 

617, 217 Wis. 806. 

46 C.J. P 1046 note 33. 

38. Ariz.—Sims Printing Co. v. Ker¬ 
by, 106 P.2d 197, 56 Ariz. 130. 

Minn.—Sanborn v. Neal, 4 Minn. 126, 
Gil, 88 , 77 Am.D. 502. 

39 . TJ.S.—^New Torlt, eta, SS, Co. v. 
Harbison, C.C.Conn., 16 F. 688 , 21 
katchf. 332,. 

46 C.J. p 1046 note 34. 

40. W*Va—State ex rel. Boone Nat. 
Bank of Madison v. Manns, 29 S. 
B.2d 621, 126 W.Va. 643. 

41. Ariz.—Sims Printing Co. v. 
Kerby, 106 P,2d 197, 66 Ariz. 130: 

Minn.—Sanborn v. Neal, 4 Minn. 126, 
Gil. 83, 77 Am.P. 502, 


48. W.Va.—State ex rel, Boone Nat. 
Bank of Madison v. Manns, 29 G* 
B.2d 621, 126 W.Va. 643. 

43. Ariz.—Sims Printing Co. v. Ker¬ 
by, 106 P.2d 197, 66 Ariz. 130. 

Minn.—Sanborn v, Neal, 4 Minn. 126, 
Gil. 83, 77 Am.D. 502. 

W.Va.—Corpus Juris qpoted in State 
ex rel. Boone Nat. Bank of Madi¬ 
son V. Manns, 29 S.B.2d 621, 624, 
126 W.Va. 643. 

46 C.J. p 1046 note 35. 

44. Mass.—^Brown v. Bradlee, 30 N. 
E. 85, 156 Mass. 28, 32 Am.S.R. 
430, 15 L.R.A. 509. 

Mo.~McClenticks v. Bryant, 1 Mo. 
598, 14 Am.D. 310. 

45. NJD.—^Thompson Yards v. Kings¬ 
ley, 208 N.W. 949, 54 N.D. 49. 

46 CJ. P 1046 note 37. 

46. Masa—^BVeeman v. Otis, 9 Mass. 
272, 6 Am.D. 66 . 

Reason, tor rule is that by his con¬ 
duct the officer In effect disavows 
his acting in the character of a pub¬ 
lic agent.^—^Freeman v. Otis, 9- Masa 
272. 6 Am.D. 66 . 

47. Kan.-^In re ButleriS Estate, 152 
P.2d 815, 169 Kan. 144. 

43. U.S.—Carter v. Blalpe County 
Inv. Co., D.CIbwa^ 45 F.2d 643. 
Mich.-^Hubbard v. of,..True- 
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necessity are required to authorize one public board 
or ofEicer to institute suit in equity against another 
public board or officer of the same public corpora¬ 
tion to adjust conflicting contentions as to the 
boundaries of their respective rights or powers.^® 
A statute specifically providing that an action shall 
be brought on the order of a certain board excludes 
any implied authority on the part of any other offi¬ 
cer to bring or maintain such action.5<> When the 
legislature authorizes a suit by an officer who de¬ 
rives no right to maintain it from the constitution, 
it may impose conditions and prescribe limitations 
tinder which the authority may be exercised.®^ 

If a party sues in his own right as a public offi¬ 
cer, it is not sufficient that he be merely an officer 
de facto, and his legal title to the office must be 
shown.® 2 In suits brought by officers in their offi¬ 
cial capacity an averment that plaintiff ‘^duly quali¬ 
fied and entered upon his duties” is sufficient, such 
averment implying the doing of ever 3 rthing neces¬ 
sary to a proper qualification, for ofiSce.®® 

b. Parties 

Suits in which the government Is the party In Inter¬ 
est should be brought In the manner provided by statute. 

Suits in which the government is the party in in¬ 
terest should be brought by officers in the name of 
the government,®^ or in the manner provided by 
statute.®® A statute providing that suits against 


officers shall be brought against them. individually 
with the addition of the name of their office applies 
to suits brought by an officer.®® 

Intervention. Where public officers are engaged 
in litigation to protect public rights, and their plead¬ 
ings and procedure maintain the public interest, no 
private person is entitled to intervene ;®7 but, when 
the contrary appears, any person interested in the 
proper administration of a public fund under con¬ 
trol of the court may intervene.®® 

c. Costs 

Public officers suing In a representative capacity 
generally are not liable for costs. ' 

Generally, officers are not liable as such for costs 
in actions brought by them in their official or rep¬ 
resentative capacity,®® where such actions are 
brought in good faith,®® and it is frequently so 
provided by statute.®^ . In the absence of express 
statute to the contrary, when the action has been 
brought in their representative capacity, they will 
not be liable personally for costs to the prevailing 
party,®® even though they may be allowed against 
the governmental body which they represent®® 
Where, however, they appear in their own name, 
costs are taxable against them®^ unless it is ap¬ 
parent that they acted in their representative ca¬ 
pacity.®® 


tees of Retirement System, 23 N. 
W.2d 186, 316 Mich. IS—Berrien 
County Treajsurer v. Bunbury, 7 
N.W. 704, 45 Mich. 79. 

Mont—Obzpiis Juris quoted la State 
ex rel. Hoasrland y. School Dlst 
No. 13 of Prairie County, 151 P.2d 
168, 170, 116 Mont 294. 

N.D.—Ooxpiur Juris quoted in Langer 
V. State, 284 N.W. 238, 246, 69 N. 
D. 129. 

Okl.—Corpus Juris oited in City of 
Wilburton v. Kingr, 18 P.2d 1075, 
1077. 162 Okl. 32. 

46 C.J. p 1046 note 39. 

49. Mass.—^Dupuis v. Reed, 194 N.E. 
109, 289 Mass. 365—^Bauer y. 

HitcheU, 142 K.SL 81, 247 Mass. 
522. 

46 C.J. p 1046 note 40. 
so. OkL—^EZingdsher County v. Gra¬ 
ham, 139 P. 1149, 40 Okl. 571. 

81. N.T.—^Broderick v. 'Weinsler, 1 
N,T.S.2d 813, 253 App.Div. 213, af¬ 
firmed 16 NJBL2d 389, 278 N.T. 419. 
S2. m.—People v. Weber, 89 Ill. 
347. 

Pa.—Neale v. Allegheny Tp. Over¬ 
seers of Poor* 5 Watts 538. 
Actions: 

PV>r wrongful removal from office 
see supra 5 70. 

To recover emoluments of office 
see supra $ 99. 


Presumptions as to de jure character 
see infra $ 146. 

53. Ind.—Willenburg v. State. 40 N. 
B. 547, 12 IndA.pp. 462. , 

64. U.S,—^Bowers v. American Sure¬ 
ty Co., C.C.A.N.T., 30 P.2d 244, cer¬ 
tiorari denied American Surety Co. 
of New York v. Bowers, 49 S.Ct 
480, 279 U.S. 865, 73 KBd. 1003. 

46 CJ. p 1047 note 44. 

55. N.T,—^Paige v. Fazackerly, 86 
Barb. 392-—Galway v. Stlmson, 4 

47 CJ. p 177 notes 28, 29. 

As hoard or individuals 

The act known as the "Glynn Zon¬ 
ing Regulation” did not authorize a 
suit to be Instituted in the name of 
**Commissionei*s of Roads and Reve¬ 
nue” as a legal entity rather than as 
individuals In their official capacity. 
—Smith V. Commissioners of Roads 
and Revenue of Glynn County, 31 S. 
K2d 648, 198 Ga. 322. 

Official status of officers 
Allegations that plaintiffs were 
members of the state plant board 
and constituting the state plant 
board, and that each plaintiff was a 
duly appointed member of such 
board, were held sufficient to show 
that the bill was filed in the name 
of the members of the state plant 

426 


hoard as such, and not as indi¬ 
viduals.—^Richardson y. Baldwin, 168 
So. 255, 124 msL 233. 

56. N.T.—Paige v. Fazackerly, 86 
Barb. 392—Galway v. Stlmson, 4 
HUl 136. 

57, Neb.—^Best & Co. v. City of 
Omaha, 83 N.W.2d 150, 149 Neb. 
868—Smlthberger v. Banning, 265 
N.W. 10, 130 Neb. 854—«tat6 v. 
Farmers' State Bank of Decatur, 
170 N.W. 901, 103 Neb. 194. 

68. Neb.—State v. Farmers' State 
Bank of Decatur, supra. 

69. N.T.—City of Sinracuse v. Snow, 
206 N.T.S. 785, 123 Mlsc. 568. 

46 C,J. p 1047 note 48. 
ea Colo.—People v. 0*Ryan, 206 P. 
949, 71 Colo. 250. 

61. Mont.—State v. Tattan, 181 P. 
984, 56 Mont 211. 

6S. Minn.—^In re School DistA No. 

2, 3, and 4,' 142 N.W. 928. 

46 CJ. p 1047 note 80. 

63. D.C.—^Brown v.! Macfarland* 22 
App.DjC. 412. 

Mont—State v. Tattan, 181 P. 984, $6 
Mont 211. - 

64. iUL—Sonora Highway Commis¬ 
sioners V. Carthage, 27 Dl. 140. 

65. N.T.—Avery v, Slac^ 19 Wwid. 
60. 
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§ 132. Actions against Officers 

a. In general 

b. Parties 

c. Pleadings and evidence 

d. Trial and judgment; damages 

e. Costs 

a. In Qmieral 

Courts should not discourage actions on the part of 
citizens to compel strict observance by public officers of 
their offlciai duties. 

Courts should not discourage actions on the part 
of citizens to compel a strict observance by public 
officials of their duties, but, as far as authorized 
by law, should encourage such practice.®^ If pub¬ 
lic officers act without authority, any appropriate 
remedy may be used to prevent enforcement of 
their orders,®^ and, in cases where a public officer 
acting in a quasi-judicial capacity within the scope 
of his authority errs, the law commonly affords 
an aggrieved party adequate relief by resort to 
one of the extraordinary writs.®® It is the general 
rule that persons aggrieved by erroneous rulings 
or orders of persons exercising judicial or quasi¬ 
judicial powers must seek to have such errors cor¬ 
rected by appeal or review rather than by private 
action against the person who makes the errone¬ 
ous rulings or decisions.®® When public officers are 
intrusted with definite powers and duties, and in 
the course of their duties, and acting within their 
powers they give rise to legal rights in other per¬ 
sons, growing out of contract, and no way exists 
to enforce them except by an action against the offi¬ 
ce. Ky.—^Velth, for tTse and Benefit 
of Jefferson County, v. Tinnell, 

207 S.W.2d 825, 306 Ky. 484—Mills 
V. Lantrip, 186 S.W. 614, 170 Ky, 

81. . 

C7. Pa.—Taylor v. Moore, 164 A. 

790, 808 Pa. 469. 

6a. Mass.—Jafi!arlan v, Murphy, 183 
N.B. 110, 280 Mass. 402, 85 A-L-R. 

293. 

Purpose of statute 
The primary purpose of amend¬ 
ment to Civil Practice Act In rela¬ 
tion to special proceedings against 
a body or officer was to prevent fail¬ 
ure of relief appx^oprlate to a given 
case because of a mistake in remedy 
enumerated in a proceeding.—^Poy 
Productions v. Graves,. 299 N.T.lSf. 

671, 164 MIsa 479. 

69- Mont.—Meinecke V. 

206 P.2d 1012. 

70m Mo.—American Pire Alarm Co. 

V. Kansas Clti?' Police Commission¬ 
ers, 227 S.W. 114, 2,86 Mo. 68i. 

36wrai right 

The . right which zp^y be ^e sup- 
^ 9 ^ of yinq^catlon by.aotio]^ against 


cers as such, an action will lie against them, in their 
official capacity, although they are not personally 
liable.*^® Where an officer justifies his action as 
done by virtue of his office, the fact that he was 
such officer de facto is not sufficient; he must show 
his legal title to the office.*^^ The legislature may 
impose reasonable restrictions on actions against 
public officials for injuries suffered in the use of 
public property.72 

Limitations. In order that an action against a 
public officer may be barred by limitations, it must 
come within an applicable statute.^® 

Notice. In some jurisdictions, by statute, pro^ 
vision is made for the filing of a claim or the giving 
of notice of an intention to sue before an action 
may be brought against an officer.*^^ The require¬ 
ments of such a statute must be strictly observed.75 

Venue. Where a statute provides that suits 
against public officers must be brought in the coun¬ 
ty in which the officer, or one of several officers, 
holds his office, when the cause of action is against 
public officers of different counties, the suit may 
be brought in any of such counties.^® If the offi¬ 
cers sued are shown by the complaint to be officers 
of different counties and the facts alleged evidence 
a joint or several liability, then none of defendants 
has a privilege or right to be sued in the county in 
which he holds his office.77 

b. Parties 

Ordinarily a private person can maintain an action 
against a public officer only when he has a direct or 


liability Incurred by official misfeas¬ 
ance or malfeasance of the officer, 
and not the liability on contract en¬ 
tered into by him for his own con- 
venlence.—Rice v. Penfield. 2 N.T.S. 
$41, 49 Hun 868. 

74. ZlegligeiLoa 

Provisions of statute relating to 
presentation and filing of claim for 
damages against officers and em¬ 
ployees of municipality, counties, 
cities and counties, school district, 
or state are restricted to cases 
founded on negligent acts In connec¬ 
tion with dangerous and defective 
conditions of streets, highways, 
bridges, buildings, works,, or prop¬ 
erty, and do not include cases based * 
on general acts of negligence of such 
officers and employees.—^Kenney v. 
Antioch Ldve Oak School Dist, 68 
P.2d 1148, 18 CalA.pp.2d 226. 

V. Skelton, 129 
P. 789, 86 Okl. 500.. 

46 C.J. p 1047 note 61. ’ * 

76. Ariz.—Miles v. Wright, 194 R 
88, 22 Ariz. 73. 12 A.I-JEL 970. 
Ariz.-^Miles v. Wright, supra. 


MdFarland, 


government officer must be a “legal 
right,” that is, one of property, one 
arising out of contract, one protect¬ 
ed against tortious invasion, or one 
founded on a statute which confers 
a privilege; it is not sufficient to 
show lack of remedy or Injury in 
order to challenge administrative ac¬ 
tion, when vindication is sought of 
rights founded. on a statute which 
confers a privilege, but fails to give 
a right of review.—Stark v. Wlckard, 
136 P.2d 786, 78 U.S.App.D.O. 44, re¬ 
versed on other grounds 64 S.Ct. 669, 
821 US. 288, 88 L.Bd. 738. 

71. Mass.—Short v. Symmes, 23 N. 
K. 42, 160 Mass. 298, 16 Am.S.R. 
204. 

46 O.J. p 1047 note 69. 

72. Cal.—Shannon v. . Flelshhacker, 
2 P.2d 836, 116 CalA.pp. 268, hear¬ 
ing denied 3 P.2d l020, 116 Cal. 
App. 268. 

73., N.T.—^Penny v. Muebener, 2 N. 

, T.S. 64;, 49 Hun ,868. 

. ■fillability Incurred by hizn by do¬ 
ing an ao9 in his official oapadisr” 
in s^tute ojf l^tations refers to the 


76. Okl.—McGuire 


77. 
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special interest in the duty to be parformed and has sus¬ 
tained special damage by the wrongful act of the officer. 

•While it has been held that, for purposes of ad- 
judicatihg in court the official acts of a public offi¬ 
cer,‘any citizen is a proper party,*^^ ordinarily a 
private person can maintain an action against a 
public officer only when he has a direct interest in 
the duty to be performed and has sustained special 
damage by the wrongful act of the officerJ^ In a 
suit against an officer, the question whether the offi¬ 
cer should be designated merely by his official 
title,or whether tjhe individual name as well as 
the name of the office should be used,8i depends on 
the requirements of the particular statutes involved. 
In a suit brought against officers as individuals only, 
in which the government is an indispensable party, 
they have no interest in the subject matter and no 
decree can go against them ** The state has an 
interest in seeing that public duties are not dis¬ 
regarded by public officers, and to enforce perform¬ 
ance of o^ial duty it need not show any specific 
injury, loss, or damage.83 If the injuiy is caused 
by the joint action of officers, a joint action may 
be maintained against them,84 

Change of personnel of board. Where the mem¬ 
bership of a board changes pending a suit against 
the board, the old members cease to exist as offi¬ 
cers representing the board when their successors 
qualify and they have no standing in court beyond 
the right to call the court^s attention to their sub- 
stitution.85 

In actions against subordinate officers. It has 
been held that the question of constitutional or 
statutory power of a subordinate public official may 


be determined in iitsy appropriate forum without 
the personal presence of the superior governmental 
official as a necessary party.86 However, a right 
of intervention is available to the superior officer 
in any such case in which his subordfinate is a 
party defendant.87 Where plaintiffs in the action 
are not seeking to prevent subordinates from exe¬ 
cuting a discretionary order of their superior, but 
are challenging the power of the superior to make 
the regulation, it is not necessary to have the su¬ 
perior officer before the court.88 The question may 
be litigated in an action in which the officer before 
the court is such an agent in the matter involved 
that it is reasonable to proceed to an adjudication 
of the issue with finality.*^ Where, however, it 
is claimed merely that superior officers have per¬ 
sonally abused their discretion, they should be 
joined as party defendants in actions against their 
subordinates.®® 

e. Pleadings imd Evidence 

In suits against public officers. In their individual 
capacity, the complaint should set forth the special cir. 
cumstances retied on to establish liability. 

In a suit against a public officer for negligence 
or misconduct, the pleadings, must specifically show 
whether the action is brought ag^nst him in his 
individual and private capacity or as an officer, 
and, if a judgment is sought against the officer in 
his individual capacity, he should be so designated 
in the complaint.®® In suits, where it is sought to 
make officers personally liable, the declaration or 
complaint should set forth the special circumstances 
. which are relied on to establish liability,®* or the' 


78. Cal.—Howe v. Board of Super¬ 
visors of San Diego County, 6 P.2d 
28, 118 Cal.App. 306. 

79. N.T.—^Kuhn v. Curran, 66 N.T.S. 
2d 737, 184 Misc. 788. 

46 CJr. p 1048 note 67—1 OJ. P 952 
note 46. 

aou HI.—Rutland Highway Commis¬ 
sioners V. Dayton Highway Oom- 
missi€aiers; 60 in. 58— MoHecham 
V. Tenter, 134 N.m 39, 301 lU, 508. 
8iU N.T,^^ullivan v. Husson, 50 
How.JfV- 475. 

47 C.X p'f77 i»te 29. 

8g» D.C.—JCasklas Bros. & Co. v. 
Horgenthau, 85 F.2d 677, 66 App. 
D.C. 178, certiorari denied 67 S.Ct. 
. 118 , 29$ tr.S. 588, 81 L.Bd. 433. 

83. Kan.—State ex rel. l^ester v. 
BaJker, 134 P.2d 886, 156 Kan. 439. 

84. ml—Schoden v. Schaefer, 184 
mjtpp. 456. 

8a Ind.-rHarrison Tp. v. States 85 
.18, 179 Xnd. 439. 

8a Tr.t3^—^»eer v. dine, C.CA;Ky., 


148 F.2d 380—Varney v. Ware- 
hlme, C.CA-Ohio, 147 F.2d 238— 
Gray v. Commodity Credit Corp., 
D.C.Cai., 63 F.SUPP. 386. 

87. IT.S.—Greer v. CHne, CXlA.Ky., 
148 F.2d 380-r*Varney v. Warehime, 
aC.A.Ohio, 147 F.2d:2S8. 

8a U.S,—State of_Colorado v. Toll, 
Colo., 45 S.Ct. 595,, 268 U.S.. 228, 
69 LiJSd. 927—Varney v. Warehime, 
CCJLOhio, 147 F.2d 288—Neher v. 
IBCarwood. CCACal., 128 F.2d 846 
—^Brotherhood ' and Union of 
Transit Bmps, of Bditimore, v. 
Madden, D.C.Md., 58 F.Supp. 366, 
reversed on other grounds, O.CA.,’ 

147 F.2d 439. 

sa U.S.—Greer v. Cline, C.C.AKy., 

148 F.2d 380. 

9a U.S.—Nehw V. Harwood, C.OA. 
Cal., 128 F.^ 846-T^Brotherhood 
and Union of Transit limi>sl of 
Baltimore v. ICadden, D.C.Hd.,' ^8 
F.Sqin?. 366, reverse ^on other' 
grounds, C.C.A, 5f.2d‘ 439— 


Redlwds ^othill Groves v. Ja¬ 
cobs, iD.CXjal., 30 F.Supp. 995. 

91. Cal.—^Reed v, Molony, 101 P.2d 
175, 88 CalApp.2d 406. 

98. Cal.—^Holman v. Santa Cruz 
County, 205 P.2d 767, 91 Cal.App. 
2d’ 502. 

9a Cal.—Corpus Juris cited iu Gray 
v. Southern Pac. Co., 68 p.2d 1011, 
1014, 21 CaI.App.2d 240. 

Okl.—Corpus Juris cited iu Atlantic 
Oil Producing Co. v. Sneed, 64 P.2d 
149, 16b, 176 Oia. 308. 

46'C.J.;p 3:048 note 72. : 

Acts h^oud soope of authority 
D.Cv--Oooper v. dConnor, .107 F.2d 
207, 71 App.D.C. 6, certiorari denied 
60 B.Ct. 263, 308 U.S. 615,. 84 

Variance, 

In an. action ag^lnsi tl^e members 
oif a commission to hold them per¬ 
sonally liable for debts con^cte^ 
in the name of the commiaMoii, It 
wab held tiiat^fh^ was no .vartopce 
. bbtWeen il^cBiihplain^ alleglilg a con- 
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duty which, it is alleged, has been neglected.^* 
Where reliance is placed on malice, an intent to in¬ 
jure plaintiff should be clearly alleged.^® a suit 
against a public officer based on a liability imposed 
by statute, the complaint must be brought within 
the terms of the statute.^® Matters of affirmative 
defense need not be negatived in the declaration, 
but a complaint charging official misconduct should 
fairly negative a statutory presumption of regulari¬ 
ty of official action,^® and, under some statutes, a 
person suing public officers for injuries resulting 
from the defective or dangerous condition of pub¬ 
lic property must plead and prove that he was using 
such property with due care.^^ 

In order to charge the officer on a contract there 
must be a olear averment of a contract obligating 
such officer personally thereon.^ The complaint in 
such case should be given a fair, as well as liber¬ 
al, construction.^ . Jn the absence of a statute pro¬ 
viding otherwise,^ a public officer who wants to in¬ 
voke the protection of a statute of limitations must 
specially plead, such statute.** 

Evidence. When an officer seeks to justify un¬ 
der an order of court, he has the burden of prov¬ 
ing the existence of the order as well as compli¬ 
ance with the statutory prerequisites in obtaining 
it.5 . In an action against a public officer for negr 
ligence, the law presumes the reasonable perform¬ 
ance of official duty,® and the burden is on the per- 

tract with defendants and proof that 
defendants did not disclose that the 
commission's appropriation was in¬ 
sufficient to pay* for Work contracted 
for.—Wilkinson v, Mercer, 146 N.W. 

362, 125 Minn. 201. 

94. Jnxls cited in At- 

lantic Oil Producing- Co. v, Sneed, 

54 P.2d 149, 150, 176 QkL 303. 

46 CJ*. p 104.8/note 73. 

9^ Cal.—^Ballerino v..Mason, 23 P. 

530, 98 Cal 447. , 

46 a‘p\ 1048 note .74. 

96. Cal.—Shannon v. Pleishhacker, 2 
P.2d 835, 116 Cal.App. 258, hearing 
denied 3 P.2d 1020, 116 CalJ^pp. 

258. 

Mont.-^Merritt v. McNally, 36 
P. 44, 14 Mont. 228. 

46 C.J: p 1048 note 761 

58. Cal.—^Los Angeles Athletic Club 
V. City of Liong Beach,. 17 j ,P.2d 

. 1061. 128 Ci^pp. 427. 

59. Cal.—Shanncn Plelshhacker, 

2 P .24 835, lie Cal.App. 258, hear- 

, ing denied 3 P.2d lO^Q, 116 Cal. 

.. APP. 268. 

^Presmnptton. of dne cafe 

Presumption that one. eke^rcfs4s due 
ears for his safety is not Sufficient. 


son claiming neglect to show that the conduct of 
the officer has actually been negligent.^ Where a 
public officer is charged ^vith fraud, it should he 
clearly proved and satisfactorily established.® 

d. Trial and Judgment; Damages 

Whether a public officer has properly discharged min¬ 
isterial duties is generally a question of fact; 

Whether a public officer has properly discharged 
duties of a ministerial nature is generall}" a question 
of fact for the jury,® but the question of constitu¬ 
tional or statutory pourer of a public official is 
usually a question of law.^® Where the complaint 
in an action against a public officer shows that he 
is being sued in his official capacity and not as an 
individual, any judgment against him must be in 
his official capacity and not as an individuals^ A 
judgment against a public officer in a personal suit 
is a personal judgment on which execution may 
issue against him.s® 

Damages. A breach of duty by a public officer, 
affecting the rights of. a private individual, entitles 
the latter to nominal damages, if no substantial damr 
ages are shown.ss The measure of damages, for 
refusal of a public officer to perform a dut>', with¬ 
out which a just claim against , the public cannot be 
paid, where the ultimate collection is not defeated, 
is ordinarily the interest for the time pa>Tiient has 
been delayed.S4 The recovery, against the officer 
in tort for damages resulting from official miscon- 

7. Mo,—state ex rel. and to Use of 
City of St. Louis v. Priest, supra. 
& Cal.—^Hannon v. Madden, 5 P.2d 
4, 214 Cal. 261—Southern Califor¬ 
nia Telephone Oo. v. Los Angeles 
County. 113 P.2d 773, 45 Cal.App.2d 
111 . 

9. W.Va.—Clark v. Kelly, 133 S.B. 

366, 101 W.Va. 650, 46 A.L.R. 799. 
10 - U.S.—Greer v. Cline, CCA.Ky., 
148 F.2d 380—■'Varney v. Warehime, 
CC.A.Ohio, 147 F.2d 238. 

11. Cal.—Boland v. Cecil, 160 P.2d 
819, 65 Oal.App.2d' 832., 

19- U.S.—Stone v. Interstate Nat¬ 
ural Gas Co., C.CJLM18S., 103 F.2d 
644, affirmed Interstate Natural 
Gas Co. V. Stone. 60 S.Ct. 292, 308 
U.S. 522, 84 l4.3B]d, 442, rehearing 
denied 60 S.Ct. 381, 808 U.S. 639, 
84 L.Bd. 630. 

Safearennei to oflloe in a pmrsonai 
auit against an Officer is’ dei^criptio 
l)«rSonae.—StoAn rV Interstate NatUi*- 
al'Gas Co., supra.' 

Mass.—Kalbritan v. Isidor, J^52 
N,B. 48, 266 liass.,^494,. ' 

.14- Kan.—^Hupe v. Sommer, 129 P. 

666 . 


in actions agrainst public officers to 
satisfy statutory requirement that 
plaintiff plead and prove exercise of 
due care in use of public property 
causing injuir.-^hannon v. Fleish- 
hacker, supra, 

L Mont—^Rood v. Murray, 146 P. 
641, 50 Mont 240. 

Wis.—Sullivan v. Baker, 258 N.W. 
617, 217 Wis. 306, 

2. Wis.—Sullivan v. Baker, aupraa ■ 
scatters to ’be considered 

Court should consider presumption 
that when public agent engages per¬ 
son to perform services for general 
public, intention is to contract on 
behalf of general public and not to 
assume any personal liability.—Sul- 
Uvaji V. Baker, supra. 

3. N.T.—^Pe^na y, Parker, 3 Barb. 
249. 

37 Cf. j. P 1238 note 13. 

4.. N.T.—-Persons v. 'Parker, supra. 

5. Iowa.—Andrew v. Winnebago 
County State Bank, Forest City, 
226 N.W. 78, 208 Iowa 392. 

6: Mo.-<^tate ex rel. and to Use of 
City of St Louis v. Priest 162 S. 
W.2d 199, 348 Mo. 37. 
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duct is not restricted to the amount of the official 

bond.i5 

^ Costs 

Costs are generally not allowed against public ofRcers 
acting In good faith. 

Costs are generally not allowable against officers 
as such, when acting in good faith, in proceedings 
against them relating to their official duties,and, 
in the absence of an express statute to the contrary, 
they are not personally liable for costs when acting 
in their representative capacity in the matter as to 


which the action arose,unless they have acted 
in bad faith,^8 or beyond the scope of their au- 
thority.15 Where a statute exempts officers from 
the payment of costs except where they have acted 
with gross negligence or bad faith, they are not per¬ 
sonally liable unless it appears that they have acted 
with gross negligence or maliciously.^® It has been 
held that a statute, exempting state officials sued in 
official capacity from payment of court fees and 
costs, refers only to payment of fees or costs in 
advance as ordinarily paid to private parties litigant, 
and does not exempt them from payment of tax¬ 
able court costs incurred by a successful litigant^l 


G. CRIMINAL RESPONSIBILITY OF OFFICERS AND OF PERSONS DEALING WITH THEM 


§ 133. Offenses 

a. In general 

b. At common law 

c. By statute 

a. In General 

Public officers, like other persons, are liable criminal- 
ly for violations of the general penal laws. 

Public officers, like ordinary persons, are liable 
for the violation of penal laws affecting all persons 
in the community, their official position affording 
them no immunity from criminal responsibility.** 
In addition to their criminal responsibility as or¬ 
dinary persons, officers may be criminally responsi¬ 


ble for violation of official duties either by reason 
of the common law, as discussed infra subdivision 
b of this section, or statutory provisions, discussed 
infra subdivision c of this section. 

b. At Common Law 

Malfeasance, misfeasance, nonfeasance, misconduct, 
misbehavior, or misdemeanor In public office Is Indict¬ 
able at common law. 

Malfeasance, misfeasance, nonfeasance, miscon¬ 
duct, misbehavior, or misdemeanor in public office 
is indictable at common law.** Violations of stat¬ 
utory duties by a public officer are indictable at 
common law as acts of nonfeasance or malfeas- 


15- Ga-—Cantrell v. National Surety 
Co.; 167 as, 814, 46 GaJ\.pp. 202. 

16- m.—^Fisher v. Birkey, 139 N.B. 
126, 307 m. 625—People v. Board 
of Education of School Dist No. 
36, Edwards County, Ill., 206 Ill. 
App. 381. 

Iia.—^Natalbany Lumber Co. v. Loui¬ 
siana Tax Commission, 143 So. 20. 
175 La. 110. 

Mont.—State v. Tattan, 181 P. 984, 
56 Mont 21L 

N.T. —^People ex rel. New Forest 
Cemetery v. Bodmer, 205 N.T.a 
865, 123 Misc. 625. 

W.Va.—State ex rel. Koontz v. Board 
of Park Commissioners of City of 
Huntln^on, 47 S.BL2d 689. 

46 C.J. p 1048 note 81. 

Sactraoxdlxuucy proceediaffs 
When extraordinary proceedinsrs 
are directed against public officer in 
his official capacity, lu whicb thece is 
a bona hde dispute a» to hia official 
duty, it is not custMQoaxy or appro¬ 
priate to tax hin^ with the costs, 
although he loses In his contention.— 
State ex tel.* Holcombe v. Stone, ^71 
So. 366, 233 Ala. 24l 

17.' Cal.--7Gayer)V7.Wlv9laxi. 141 P.2d 
614, 60 Cal.App.2d 616. 


Colo.—^People v. O'Ryan, 206 P. 949, 
71 Colo. 250. 

46 C.J. p 1048 note 82. 
la N.T.—People v. Ganley, 8 N.T.S. 
563, 56 Hun 639, affirmed 30 N.B. 
64, 131 N.T, 666. 

Tex.—Parrish v. State, 160 S.W. 453, 
67 Tex.Cr. 568. 

19- CaJ.—^Frohliger v. Richardson, 
218 P. 497, 63 Cal.App. 209. 

46 C.J. p 1048 note 84. 

2 a N.T,—O'Connor v. Walsh, 82 N. 
T.a 499, .83 App.Dlv. 179—People 
V. Russell, 16 N.T.S. 391, 67 Hun 
63—People v. Barker, 25 N.T.S. 
393, 72 Hun 637. 

46 C.J. p 1048 note 86. 

21 . Ariz.—Hammons v. Waite, 247 
P. 799, SO Arlz. 892. 

22 . Ky.—Streipe v. liberty Mutual 
ins. Co„ 47 S.W.2d 1004, 243 Ky, 
15. 

Pa.—^In re Investigation by Dauphin 
County Grand Jury, June, 1988, 2 
A.2d 783, 832 Pa. 289, 120 A.L.R. 
414. 

46 aJ. p 1049 note 88. 

23. PaL—Commonwealth v. Kirk, 17 
A.2d .195, 340 Pa. 346—Common- 
wealOi T. Birownmillen 14 A.2d 907, 
141 PauSuiier- 107—rCommonwealth. 
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V. Brown, 175 A. 748, 116 Pa.Super. 

1—Commonwealth V. Miller, 94 Pa. 

Super. 499. 

Impeachment was not the only rem- 
edy for conspiracy to misuse Influ¬ 
ence of office of secretary of high¬ 
ways for personal aggrandizement of 
defendants, the crime being indict¬ 
able at common law.—Commonwealth 
V. Kirk, 17 A2d 195, 840 Pa. 846. 
PnhUo officer within rule 

(1) Whenever it appears that the 
duties Imposed on a. person are of a 
grave and important character. In¬ 
volving in the proper perfomaance of 
them some of. the functions of gov¬ 
ernment, he is a public officer with re¬ 
spect to prosecution for malfeasance 
In office.—Commonwealth v. Miller, 
94 Pa.Super, 499. 

(2) Any officer, whether federal, 
state, municipal, or judicial, and 
every other person occupying official 
or ' Quasi-official. position, may be 
guilty, of malfeasance In offiea— 
Commonwealth ^v., imiler, supra. 

XTo^easSnce in ofbce is h f^lure 
to perform a required duty or a 
neglect to perform it.—Common¬ 
wealth V. 'BrowmSilller, 47’ Dauph. 
Co. 469, affirmed 14 A.2d 967, 141 Pa. 
Super, 107. ’ . 
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ance^^ unless there is a statute covering* a partic¬ 
ular offense by a public officer, and a general pro¬ 
vision requires that in such case the statute be fol- 
lowed.25 It has been held that when the public 
law enjoins on certain officers duties to be per¬ 
formed by them for the public, and they omit to 
perform them, they may be indicted.26 At common 
law a failure or neglect of an officer to perform 
a ministerial duty imposed on him by law renders 
him guilty of a misdemeanor^^ unless the discharge 
of such duty is attended with greater danger than 
A man of ordinary firmness and activity may be 
expected to encounter and it would seem that, 
notwithstanding the provisions of a statute which 
have been disobeyed are, with respect to the pub¬ 
lic, merely directory, the neglect of the officer to 
observe theha may be a misdemeanor.^® 

Where, however, the duty which has not been 
performed is one involving discretion, the failure 
to perform it is not per se an indictable offense in 
the absence of willful and corrupt motives.^® So 
.an individual serving in a judicial capacity in which 
he is required to exercise his own judgment is not 
indictable for mere error of judgment or for mis¬ 
take of law;^^ in order that his acts may be cog¬ 
nisable criminally, they must be willful and oor- 
rupt ^2 If a public officer, intrusted with definite 
powers to be exercised for the benefit of the com¬ 


munity, willfully abuses or fraudulently exceeds 
them, he is punishable by indictment.^^ In order to 
constitute an indictable offense of misbehavior in 
office it is not essential that pecuniary damage 
should have resulted to the public by reason of an 
officers irregular conduct^^ or that the officer 
should have acted from corrupt motives.^^ Willful 
and corrupt misuse and waste of public funds for 
political purposes by a public officer are common- 
law offenses.^® Where certain conduct of a pub¬ 
lic officer subjects him to criminal prosecution un¬ 
der the common law, the fact that a statute makes 
such conduct a ground for his removal from office 
does not relieve him of his criminal liability,*^ 

^^Corrupfion/* as applied to public officers, has 
been defined as an act done with intent to gain 
advantage not consistent with official duty and the 
rights of others,^® and "corruption in public office’^ 
has been said to be a comprehensive phrase in¬ 
tended to cover every clas^ of crime which amounts 
to a felony when intentionally committed by a min¬ 
isterial or judicial officer,*® and includes bribery, 
embezzlement, receiving benefits from the deposit 
of public funds, corruptly allowing and auditing 
claims, the unlawful disbursement of public moneys, 
failure to pay over excess fees collected, etc.^® 

The word "corruptly,” when applied to officers, 
signifies the doing of an act with intent to obtain 


M NJ".—state V. McGovern, 64 A. 
2d 812, 186 N.J.Iiaw 116—State v. 
McFeeley, 64 A.2d 797, 186 N.J. 
Law 102. 

OSoial inis1>eliavios 

For willful violation of statute re- 
spectinsT officer’s interest in contract, 
officer misrht be indicted for official 
misbehavior.—State v. Ward, 48 S.W. 
2d 217, 163 Tenn. 266—State v. Per- 
hinso^ ^9 S.W.2d 264, 169 Tenn. 442. 
25. Pa.—Commonwealth v. Peoples, 
28 A.*2d 792, 846 Peu 679. 

.20. 111.—People V. 47 N.F. 

2d 77, 882 HL 186. 

Fla.— Ckxrpns OTnxis ia La 

T.qur V. Stone, 190 So. 7^4, 709, 189 
Fla. 483. 

Wis.— <^zpiui juris quoted in State 
ex rei. Dinneen v. Larson, 266 N.W. 
41. 42, 231 Wls. 207. 

46 O.J. p 1049 note 98. 

WUlftil nesrleot or failure 
Md.—Stete y. Tiyheatley, 68 A.2d 644. 
WtUfiil f^Ld corrupt neglect rCi* 
fosal 

pa.—Conunpnwealth v. BrowhmUler, 
14 A.2d 907, 141 Pa.Super, I 97 J * 

#8. Md.—State V. Wheatley,. 68 Ak2d 
644. 

88. Fla.— Corpus Juris q.uoted in. La 
Tour V. Stone, 190 So. 7Q^ ?p9, 168 
FUL 488. 


Mich.—Case v. Dean, 16 Mich. 12. 

Wis.—Corpus Juris q,uoted in State 
ex rel. Dinneen v. Larson, 286 N.W. 
41, 42, 231 Wis. 207. 

30. Fla..—Corpus Juris quoted in La 
Tour V. Stone, 190 So. 704, 709, 139 
Fla. 433. 

Pa.—Commonwealth v. Brownmiller, 
14 A.2d 907, 141 Pa.Super. 107— 
Commonwealth v. Hubbs, 8 A. 2d 
618, 137 Pa.Super. 244. 

46 C.J. p 1049 note 96. 

Season, for rule 

Public officers are not to be ham¬ 
pered in the performance of discre¬ 
tionary duties by the fear of crim¬ 
inal prosecution for an error of Judg¬ 
ment committed in good faith.— 
Commonwealth v. Hubbs, supra. 

31. Md.—State v. Wheatley, 68 A.2d 
644. 

32. Md.—State V. Wheatley, supra. 

33. (Fla.—Corpus Juris quoted in La 
Tour v. Stone, 190 So. 704, 709, 189 
Fla. 488. 

N.C.—State v. Glasgow, 1 N.C. 176, 2 
AjxlD. 629. 

Bona fide performan^ of duties 
Prosecutions ag^nst ministerial 
officeirs for acts done hy them in 
bona fide performance of duty should 
and no favor in courts although for 
any neglect of duty or abuse of pow¬ 
er officers should be held to strict ] 
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accountability.—Greene v. Toman, 48 
N.E.2d 760, 319 IllJipp. 262. 

34. Fla.—Corpus Juris quoted in La 
Tour V. Stone, 190 So. 704, 709, 189 
Fla. 433. 

Wis.—Corpus Juris quoted in State 
ex rel. Dinneen v. Larson, 286 N. 
W. 41, 42, 281 Wis. 207. 

46 C.J. p 1049 note 97. 

35. Fla.—Corpus Juris quoted in La 
Tour V. Stone, 190 So. 704, 709, 189 
Fla. 433. 

Wis.—corpus Juris quoted in State 
ex rel. Dinneen y. Larson, 286 N. 
W. 41, 42, 281 Wis. 207. 
Maliciousness is not . essential ele¬ 
ment of misbehavior in office.—Com¬ 
monwealth V. Rosser, 166 A. 761, 102 
Pa.Super. 78. ' n 

36. Pa,—Commonwealth v. Brown- 
miller, 14 A.2d 907, 141 FeuSuper. 
107. 

37. Pa.—Commonwealth v. Phillips, 
20 Pa.Dlst.&Co. 141, 28 LunLeg. 
Reg. 19. 

Grounds for removal from office see 
supra 5 60. 

3a Mo.—State v. Douglass, 289 Mo. 
674, 144 S.W. 407—State V; Rags¬ 
dale, 59 M 0 A.PP. 590. ' 

39. Mo.—State v. Douglass, 144 S. 
W. 407, 289 Mo. 674, 

40. Mo.—State v« Douglass, supra. 
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an improper advantage inconsistent with official 
duty and the rights of others.**^ 

Malfeasance in office is a misdemeanor at common 
law;^2 lx may consist of one act or of a series of 
acts.^2 While the offense has been defined gen¬ 
erally to be the wrongful or unjust doing of some 
official act, which the doer has no right to perform, 
or which he has stipulated by contract not to do,^^ 
it has been held to be essential that an evil intent 
or motive accompany the act^® or that it be done 
with such gross negligence as to be equivalent to 
fraud.^® It has also been held that malfeasance 
in office does not require proof of corruption, sel¬ 
fish motives, or hope of private gain,that mal¬ 
feasance in office cannot be charged except for the 
breach of a positive statutory duty or for the per¬ 
formance of a discretionary act with improper or 
corrupt motive.^^. 

M^>sa$ance in office by a public officer means 
either the breach of a positive statutory duty or the 
performance of a discretionary act with an im- 
. proper or coxrupt motive.^® 


Official misconduct The term may, and indeed 
in its common acceptation does, imply any act, either 
of omission or commission, on the part of an officer, 
by which the legal duties imposed by law have not 
been properly and faithfully discharged.®® 

c. By Statute 

(1) In general 

(2) Misconduct; malfeasance; malprac¬ 

tice 

(3) Oppression 

{4) Offenses relating to public funds 
(1) In General 

Public officers may be prosecuted criminally under 
statutes making It a crime for such an officer to do or 
fail to do the particular things set forth therein. 

Statutes often make it a crime for an officer to 
do or fail to do particular things set forth there- 
in,®l* such as being Or becoming interested in con¬ 
tracts which he is authorized to make®^ or secur¬ 
ing the award of a public contract to a partnership 
or corporation of which he is a member or officer.®® 


tt- l£o.—State V. Itehznan, 81 S.W. 

1118, 182 Mo. 424, 103 Am.SJEL, 670, 

. 66 L.R.A. 490. 

4a. Md.—^Hitzelberffer v. State, 197 
A. 605, 174 Md. 153. , 

4a« Md.—^EUtzelberaer v. State, aa- 
pra. 

4^ Ky.—Oammonwealth v. Wood, 
76 S.W. 842, 116 Ky. 748. 
KnovSeOffe 

Malfeasance 2n office is the doinsr 
of an act which is wrong: or unlaw¬ 
ful, and which the official has hnowl- 
' edge that he has no right to do.— 
Ciommonweal.th v. Browniniller, Quar. 
Bess., 47 l>auph.Co. 409, affirmed 14 
A.2d.907,. 141 PaSuper. 107. 

45. Del.—State V. Seitz, 14 A.2d 710, 

1 Terry 572. 

3B^.—Commonwealth V. Wood, 76 S. 
W, 842, 114 Ky. 748. 

Zk determining whether officer was 
gouty of Tualfeaiwuiee ftf offiee^ true 
mdtive or intent with which he acted 
mubt be ^nsidered, and act done 
with dishonest, oppreitslv)^ Or cor- 
, :<r]upt mptiv/s, 0® whkh-fear and favor 
.may bp eppsldoged elements, consti¬ 
tutes malfeasance, but, if act pro- 
, ceeded from honest, ppiUstahe or eiror, 
unusual ^circms^nces must accom¬ 
pany transaction to constitute of- 
^ fei^^.qf ,^rriwt or .willful 
ainca'^tate v. Seitz, 1^4 AJ3d 710, 1 

. ,a.- 

Iggfl V. Seitz, ;supra. 

Ky.—X3ommm«4real^ . y,i:Woo4; ct6 8. 

.m, 

€7. Wls.—Steite^ ecc TOL phmjMn v.\ 
^Darao^JSe ^^.W. 41,, 381 Wls. 


48. Pa.—Petition of McNair, 187 A. 
498, 824 Pa. 48. 106 A.L.R. 1878— 
Commonwealth v. Mecleary, 23 A* 
2d 224, 147 Pa.Super. 9—Common¬ 
wealth V. Hubbs, 8 A.2d 618, 187 
Pa.Super. 244. 

49. Pa.—Commonwealth ▼. Peoples, 
28 A.2d 792, 845 Pa. 576. 

50. Tex.—Watson v. State, 9 Tex. 
App. 212. 214. 

46 C.J. p 1085 note 36. 

51. N.J.—State v. McGovern, 54 A. 
2d 812, 136 N:j.Law 115—State v. 
McPeeley, 54 A:2d 797, 186 N.J.Law 
102 . 

Pa.—Commonwealth v. Kirk, 17 A.2d 
196, 840 Pa. 346. 

I Criminal liability for wrongful re¬ 
moval of another officer or civil 
service employee see supra $ 71. 
Kxtortion see Bxtortion SS 1~15. 

58. N.Y.—People v. Dally, 24 N.Y.S. 

2d 692, 175 Misc. 680. 

Purpose of statute 
Code section penalizing public of¬ 
ficer making contract in wliich he is 
personally interested is intended to 
punish and purge public service of 
persons who betray public trust re- 
X>08ed in them.—Grady v. City of 
Uvingston, 141 P.2d 846, 116 Moht 
47. 

Psrsoaaa iatsrast 

The Interest contemplated z^ay be 
either , direct or Indirect ^pt It muJrt 
be' an . interest that accrues to.^ ^ 
Officer personally and not in unrepre¬ 
sentative capacity such' as xha;^ of 
receiver, trustee^ or adminisfmtbk— 
stats V. Eobinson, 2 Ni#.l2d isC 71' 
ptp.'ipK, . j ■ 


Suhseaue&tly aounirefL latere^. 

In order to create supervisor's In¬ 
terest in public contracts, purdhase 
from company in which supervisor 
is interested may be made after 
: award of contract, if pursuant to 
agreement made before.—^People v. 
Deysher, 40 P.2d 269, 2 Cal.2d 14t 
Supervising engineer of sewer dis¬ 
trict was held not public officer.with¬ 
in statute prohibiting public officer 
becoming interested in contracts he 
is authorized to maka—^People v. 
Watson, 246 N,Y.S. 667, 231 App.DIv. 
739. 

Interest as stookholdes 
In statute making public officer 
who becomes interested individually 
in a sala lease ,or contract guilty 
of misdemeanor, the word "Indi¬ 
vidually*' does not exclude from con¬ 
sideration an interest in a contract 
which an officer and stockholder may 
have in the contract of a corpora¬ 
tion, the word "individually"' mean¬ 
ing as an individual or person, per¬ 
sonally and the interest of a stock¬ 
holder in a corporation is a personal 
interest; but the matter is one of 
fact for determination by. the Jury. 
—State V. Robinson, 2 N.W.2d 188, 71 
N.D. 463. ... 


53. lia. —state V. Abernathy, 194 So. 

49;*l54 La. 659. 

Bleamnte of offes^fe 
’ ttiqd^r a^t puni^ng any public 
offid^f who'shall "exercise his power 


'JOA position^ to' 84<mre'^48ie 

awarding of any contract for ' Con- 


f|on, 


-cptody. funda 

tb any'^partiieraldp of whl<$ he is 
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Such statutes are to be construed strictly as ordi¬ 
nary penal statutes they must be definite and cer¬ 
tain,®^ and are invalid if they do not set up ascer¬ 
tainable standards of guilt®® 'W^en it is apparent 
that defendant acted as a public officer, he cannot 
avoid the applicability of a statute relative to pub¬ 
lic officers by claiming that he acted as a private 
person.®"^ The crime of taking unauthorized fees, 
like the taking of bribes, can be committed through 
an intermediary or agent®® 

Intent or motives. The kgiriature may, in the 
proper exercise of the police power, make official 
misbehavior a crime without proof of fraudulent 
intent,®® and where there is nothing contained in 
the body of an act to show that it was the purpose 
to require a criminal intent or corrupt motives, 
the court will not introduce into the act intent as 
a necessary requisite for conviction,®® although 
it has been held that courts will not gfive a strained 
construction to a statute so as to effect punishment 
of public officers for acts done without corrupt mo¬ 
tives.®^ When a statute provides that the act shall 
be willful and malicious, there can be no conviction 
unless both willfulness and a corrupt motive are 
shown;®® but where the disjunctive is used,®® or 
willfulness alone is specified,®^ the act need not.be 
corrupt, but may be punishable if intentional and not 
done through inadvertence,®® , or if there is care¬ 
lessness amounting to a willful want of care in the 
discharge of official duties, which injures the pub¬ 


lic,®® A refusal to perform a public duty is equiva¬ 
lent to a willful omission,®7 W the wrongful as¬ 
sumption of the authority of another officer does 
not constitute a willful refusal or neglect to per¬ 
form the duties of an office.®® Neglect of duties 
need not be habitual in order to constitute willful 
neglect®® Where the offense consists of know¬ 
ingly doing the prohibited acts it imports some¬ 
thing more than carelessness and signifies guilty 
: knowledge or evil or fraudulent intent^® 

False audit. The statutory offense of auditing or 
paying, by a public officer, of a false or fraudulent 
claim is an offense more or less closely allied to 
the offense of obtaining property by false pretens- 
es.^1 The use of the word '"false” in connection 
with the word '"fraudulent” in a statute making it 
a penal offense for a public officer to audit a claim 
against a county or dty, which is false or fraudu¬ 
lent, does not show a legislative intent to include 
only such claims as are corruptly false or acts done 
with willful design to cheat the public.^® 

Falsification, mutilation, destruction, or conceal- 
' meni of documents or books. A general statute 
making a penalty depend on the relative serious¬ 
ness of the crime, and whether malice or criminal 
intent is present, is applicable to the trial of an offi- 
• cef for an -offense against a statute relative to the 
falsification of documents.^® Where taking advan¬ 
tage' of ah official position is a necessary element 
of the form of falsification defined and penalized in 


a member or any corporation of 
which he is an offleerf it is nTOessary 
that an officer,, to be gruilty of a vio¬ 
lation, vote to award a contract or. 
funds or do some other affirmative act 
to obtain contract or funds.—State 
V. Abernathy, supra.; . 

5^ Ill.—^Dreyer v/ People; 52 N.R 

372, 176 Ill. 690. 

46 C.J. p 1049 note .. 

Boetrine of ejhsdm generis rwas 
held not to require restricting ap¬ 
plication of' provisions of statute 
penalizing malfeasance In ^office* to 
acts of the same gener^ classes ^ 
tliosei which were specifically pro¬ 
hibited by preceding provisibnar of 
the a^e statute.—State ex rcl. Dfn- 
lieeh V, Larson, 286 N.W. il, 2?!^wis. 
207. ' ’ ■ . 

Other official acts not authorized 
. Under statute penaliziiig' malfeas¬ 
ance office by public Officers; the 
clsusor/'or do any, other adtj lik^’lils 
official capacity . .; :».n<5t. author¬ 

ized by law” was inserted as a catch¬ 
all to cover all speeffilo ‘prohibitions 
/on officers contalpedl In >the i^Sion 
laws codified and any other.:viola¬ 
tions of law by officers.—State ex 
«#ei. U^inneen'V.''Xiarsoh, supi^ 

67 C.J.S.—28 ' ^ ' 


55- Pla.—^Locklin r. Prldgeon, SO So. 
2d 102, 168 Fla^ 787. 

Ma.—^Locklfn v. Prldgeon. su¬ 
pra. 

57. l^erto JRico.—People , *v. Juarez, 
26 i^erto Rico 198. 

58. N.Y.—People v. Brody, 83 N.B. 
2d 676, 298 N.T. 362. 

59. Cal,—^People V. Dillon, 248 P. 
230, 199 Cal. 1. 

N.T.—People V. Stoll, 162 NvB. 269, 
.2.48 N.T. 463. . 

60. Kan.—Oorpus Juris Cited in 
State V. Millhaubt, 61 P.2d 1366, 
1361, 144 Kan. 574. . . 

N.C.—State v. Anderson, 147 S.EJ. 
306, 196 N.C. 7h. 

Wls.—State ex rel. Dihneen v. Lar¬ 
son,’286 N.W. 41, 231 Wis. 207. 

46 C.J^ P 1049 note 4. 

61. N.T.—People v' Stoll, 162 N.E. 
269, 242 N.T. 463. 

46 C;J: p 10^9 note 5. " 

62. Mo.—State v. Hein, 50 Mo. 362 
—stats v: Lltt^aW,' 63 Mo.App. 620. 

63 * Neb.—^rebe v.. State,- 201. NW. 
‘ 143, 112 Keb.;7^^ . 

46 C.J. p 1049 noU 7. 

. - i' ‘i — 


64. N.C.—State v. Anderson, 147 S, 
B. 305, 196 N.C. 771. 

46 C.J. p 1049 note 8. 

65. N.T.—^People v. Brooks, 1 Den. 
457, 43 Am.D. 704. 

Vt.—State V. Williams, 111 A, 701, 
94 Vt 423. 

66. N.C.—State v. Anderson, 147 S. 
B. 305, 196 N.a 771—State v.‘ 
Hatch, 21 S.B. 430, 116 N.C. 1003. 
EssentialB of crime of neglect of 

duty by public officer are willful heg-. 
lect in discharge of official duty and 
injury to public.—State v. Anderson, 
147 S.B. 305, 196 N.C. 771. 

67. Puerto Rico.—People v. Riy^z;®' 
25 Puerto Rico 569. 

46 C.J..P 1049 note 10. 

68. Puerto l^co.—People v, Gra%. 29. 
Puerto Rico 68i, . 

89. S.C.—State V. Green, SiB. 
683, 62 S.Ci 520. 

70. N.T,—^People v. ^IjCeHugh, 63,-N. 

T.a2d 319, 271 13^ 

TL Wash.—State v. C^se, IfS P. 

I 1070. 88 ‘Wash; 664. ' . , : '' 

72. Wash.—S^te CasOi SUP«L 
46 C.J. P 1050 note 20. 

73. Philippine.—^U. S, Vt 14^ 

1 Philippine 468. ^-I s. 
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a ^tute, it cannot be taken into consideration as 
an aggravating circumstance.*^^ A statute making it 
a crime for an officer to falsify, mutilate, destroy, 
or conceal a book of account kept by an officer has 
been held to deal with a book of account which is 
actually kept, and not one which is merely required 
to be kept.*^^ 

Intoxication^ In order to convict under a stat¬ 
ute making an officer guilty of a misdemeanor in 
office who becomes so intoxicated as to be incapaci¬ 
tated to perform any official act at the time and in 
the manner required by law, the state must show 
that accused was so intoxicated as to be incapable 
of properly performing an official act, and not mere¬ 
ly that he was intoxicated.*^® 

(2) Misconduct; Malfeasance; Malpractice 

Misconduct, malfeasance, or malpractice In office Is. 
punishable criminally under some statutes. >' 

A failure or refusal by a public officer to comply 
■with his duties constitutes malfeasance in office un¬ 
der some statutes.^*^ A statute providing for the 
punishment of public officers for neglect of duty 
has been held to embody the common-law definition 
of malfeasance in office.^® Misconduct in office has 
been defined as any unlawful misbehavior with re¬ 
spect to the duties of an office, willful in its char¬ 
acter,and includes any willful malfeasance, mis¬ 
feasance, or nonfeasance in oflEkte.®® Willfulness is 
not an element of the offense of malpractice in of¬ 
fice denounced by some statutes.®^ Under others 
evil intent or motive must accompany the act, or it 
must have been done with sudi gross negligence as 
to be the equivalent of fraud.®^ 

A county commissioner, although not perhaps a 
state officer, in the sense of one paid by file state 
and having jurisdiction coextensive with the state. 


is within the condemnation of a statute against any 
officer of the state guilty of malpractice.®® 

(3) Oppression 

Oppression by a public officer Is made an olTense by 
some statutes. 

Under some statutes the offense of willful and 
malicious oppression by an officer in his official ca¬ 
pacity or under color of his office constitutes a 
misdemeanor®^ as well as an infamous crime.®® 
The: statutory crime of oppression has been de¬ 
scribed as an unlawful use of authority,®® and it 
is not committed by threats but by an unlawful act 
of accused.®^ The word "oppression” embraces 
many acts of official malfeasance and misfeasance.®® 
It is not essential that an unlawful act should be 
a serious , injury to a person to make it oppres¬ 
sive,®® and oppression may be "willful and mali¬ 
cious,” within the meaning of such words in a stat¬ 
ute, although the acts are not co^pt®® 

(4) Offenses Relating to Public Funds 

Under statutes public officers may be prosecuted 
criminally for breaches of duty ,w|th. respect to their 
. dealings with public funds. 

Under a statute making it a misdemeanor for 
an officer to fail to pay over public moneys on 
proper demand, there must be an actual, and not 
a constructive, demand.®^ So, where a statute pro¬ 
vides that, if a public officer shall fail or refuse to 
deliver over funds to his sucebsor when required 
by law or demand is made, he shall be punished, 
a demand and refusal constitute a condition preced¬ 
ent to conviction.®® However, a reasonable and 
practical construction will be given as to what con¬ 
stitutes a demand,®® and, where the statute does 
not provide for demand, no demand is necessary 
i in order to warrant a conviction.®^ 


74. Philippine.—^People v. Teves, 44 
|>hilippln6 275. 

75 . W.Va,.—State v. Rouzer, 32 S. 
E.2d 865, 127 W.Va. 3S2. 

Offenses incident to records general¬ 
ly see the O.J.S. title Records SS 
72-7S, siso 63 CJ. p 662 note 88- 
p 654 notp 47. 

•76. Mo.—State v. White, 153 S.W. 

623. 168 Mo.App. 249. 

46 aJ. p 1051 note 40. 

•77. Wis.—Bllefson v. Smith, 196 N. 

W. 834, 182 Wis. 398. 

^ Wis.—State ex rel Dinneen v. 
Larson. 2841^.W. 41. 231 Wis. 207. 

■79. Ohio.—State v. Blair, 73 N.B. 

514, 615, 71 Ohio St 410. 

40 C.J. P 1221'notp 27. 

.m. Okl.—State y, young, 208 P. 489, 
20 OkLCr. 897. 

,46 CJ. p ^22; wtP 


8 L Fla.—^Ex parte Amos, 112 So. 

289, 93 Fla. 6, 

46 OJr. p 1050. note 14. 

82. Ga.—Cargile v. State, 20 S.E.2d 
416, 194 Ga. 20. 

83. Fla—Jackson v. State, 71 So. 
332, 71 Fla 342. 

84. Mo.—State ex rel. Stinger v. 
Krueger, 217 S.W*. 810, 280 Mo. 293. 
Statutory dedaratiou as to classi¬ 
fication of offense is conclusive.— 
State ex reL Stinger v, Krueger, su¬ 
pra 

85. Mo.—State ex reL Stinger v. 
Krueger, siipsra 

^ N.Y.—^People v. Learman, 28 N. 

T.S.2d 360, 261 App.Div. 748. 
**Oppress:on** compared with ‘‘extor¬ 
tion" see Extortion S !• 

I 87. N.y.—People y. Learman, supra 

4.^4 


88 . U.S.— tr. S. ▼. Deaver, DX3.N.a, 
H F. 596. 

46 aj. p 1050 note 17. 

89- »U.S.T-U. S. y. Beaver, supra 

^ Mo.—State T. Ragsdale, 69 Ma 
App. 590. 

91, ' Pa.—Commoirwealth v. Shoener, 
30 FaSUper. 321, affirmed 64 A. 890, 
216 Pa 71. 

92. HI.—People V. Gerold, 197 N.R 
165, 265 m. 448, AnmCas.l916A 
686 -T-Breyer v. People^ W N.R 
372, 176 m. 590. 

98. IIL-People v. Oertddr 107 Sr.21 
165, 266 Rl. 44S, Amk.€as.l916A 
636. ^ 

I 94. S.O^—State v. Assaean% 24 
673, 46 SXr. 564, 
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Illegal deposits of public funds. Under a statute 
punishing the deposit of public money otherwise 
than on a special deposit or as otherwise author¬ 
ized by law, moneys received by the treasurer of 
an irrigation district are public moneys.^5 

Misappropriation of funds. It may be sufficient 
to convict an officer charged with the crime of mis¬ 
appropriation of public funds, if it appears that he 
had in his custody, as such, public funds, and that 
he failed to turn them over or produce them, or 
to g^ve a reasonable explanation for his failure to 
do so.^^ The word '"knowingly” in a statute mak¬ 
ing it an offense for a public officer knowingly to 
appropriate to his own use, or to the use of an¬ 
other, money in his charge, excludes loss of the 
money by mistakes of fact, accident, or other cas¬ 
ualties, or inadvertent appropriations.^^ It has, 
however, been held that, under a statute making 
an official custodian of public funds, who converts 
them to his own use, guilty of embezzlement, the 
private use of such funds by an officer does not con¬ 
stitute an offense unless there is a defalcation on 
his part.®* 

Failure to account for public funds. A statute 
penalizing officers whose compensation is fixed, or 
limited by law. for failure, to account and pay over 
fees and emoluinents in excess of the fixed or lim¬ 
ited sum allowed him does not connote a fine paid 
to such an officer.®® A specific intent such as is 
necessary in embezzlement, larceny, and making 
false reports with intent to deceive is not^ under 
some statutes, an ingredient of the offense of fail¬ 
ure to account for public funds.^ However, in or-, 
der to sustain a conviction for such offense, more 
must be proved than would justify a recovery in 
a civil suit® A conviction requires proof of knowl¬ 
edge and intent to do the act,® 


Trafficking in claims payable out of public funds. 
By statute a public officer purchasing, dealing, or 
trafficking in claims payable from public funds may 
be punishable;^ a witness’ certificate is a claim 
within such a statute.^ Under some statutes proof 
of corrupt motives or the hope of private gain is 
not essential to establish an offense by the prohibit¬ 
ed payment, redemption, discount or purchase of a 
claim, debt, or demand against the state or mu- 
nicipalit>\® 

§ 134. Prosecution and Punishment 

a. In general 

b. Indictment, information, or affidavit 

c. Evidence 

d. Instructions 

e. Punishment 

a. In Cteneral 

Prosecution of public officers for ofTIcIat misconduct 
may be by summary proceedings under some constitu¬ 
tional and statutory provisions. 

Under a constitutional provision for the trial of 
public officers for misdemeanor in office otherwise 
than by impeachment, a penal statute authorizing 
summary proceedings against officers for official 
misconduct is a valid exercise of powerJ Such 
proceedings, although criminal in every respect, 
are exempt from the ordinary rules of technical 
procedure.® A statute providing that no officer shall 
be prosecuted for any act he may have committed 
prior to his election to office was held intended to 
apply only to an offense committed relative to mis¬ 
feasance in office,® and not to make an officer im¬ 
mune from punishment for any other offense.^® 

Expiration of term of office. As a general rule 
the expiration of the term of office is no bar to a 
prosecution for official misconduct,but where 


95. Idaho.—^In re Nampa Bank, 167 
P. 1117, 29 Idiiho 166. 

46 C.J. p 1050 note 26. 

95. Philippine.—^U. S. v. Velazquez, 
82 Philippine 167. 

46 C.J. p 1050 note 2S. 

97. Mioh.—^People v. Glazier, 124 N. 

W: 582, 159 Mich. 628. 

Slementz of olTexuie 
The principal elements of the of¬ 
fense are; First, the receipt of pub¬ 
lic moneys by a public official enti¬ 
tled to receive them; second, the .ap¬ 
propriation of the moneys, kno^ngr 
them to be public moneys, to a, use 
which, as a matter of law, is Uhdu- 
thorized; third, the failure or re-* 
fttsal to pay oyer the money whiclj. 
he bught to have on hand. The stat¬ 
utes plainly imp^ that a fe}b]|^qus 


intent is not an element of the 
crime.—^People v. Glazier, supra^ 

98. Ohio.—State v. Gunkelman, 18 
Ohio N.P.,N.S.. 665. 

46 C.J. p 1050 note 81. . 

99. Mo.—State v. Dishman, 68 S.W. 
2d 797, 334 Mo. 874. 

Pines, fees, and emoluments distixu 
gnished 

Mo.^-State v. Dishman, supra. 
Statute states separate offenses 
Mo.-^tate V. Dishman, supra. 

X. Idaho,—State v. Taylor; 87 P.2d 
464, 69 Idaho 724. 

2. Idaho.—State v. Tay^or, supra. 

3. Idaho.—State v. Taylor, supra. 
Xntent to commit crime or criminal 

negligence is not necessary.—State v. 
Taylor^ su^ra,. 
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4. Ala.—Scruggs v. State, 20 So. 
642, 111 Ala. 60. 

5. Ala.—Scruggs v. State, supra. 

6. Wis.—State ex rel. Dinneen v. 
Larson, 286 N.W. 41, 231 Wis. 207, 

7. Cal.—^In re Shepard, 118 P. 518, 
161 Cal. 171. 

8. Cal.—In re Shepard, supra. 

9. Tex.—Williams v. State, 150 S. 
W.2d 808, 142 Tex.Cr. 156. 

10 . Tex.—Williams v. State, supra. 
Theft during preceding term 

The statute does not bar prosecu¬ 
tion of an officer after his re§lection 
to office for the offense of theft by 
false pretenses committed during his 
preceding term of office.—WilHams 
V. State, supra. ' ' 

11. S.C.—State y. Sellers, 41 S-OJU 

868 . 
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the only punishment which may be inflicted is re¬ 
moval from office the proceeding will be dismissed 
on the expiration of the official term of defendant.^ 
Junsdiciion. A constitutional prohibition against 
the exercise by a particular court of jurisdiction in 
actions against officers for misconduct in office in¬ 
cludes all actions of whatever nature against such 
officers for misconduct.^^ 

b. In^ctment, Information, or AfSdavit 

The indictment, Information, or affidavit in a prosecu¬ 
tion of a public officer must set forth the facts constitut¬ 
ing the offense in such manner as to give the officer no¬ 
tice of the particular offense with which he Is charged. 

In criminal proceedings against officers, an in¬ 
dictment, information, or affidavit must' set forth 
with clearness the particular facts constituting the 
iltegaliiy and allege a violation of official duty or 
the commission of an official crime,and should 
charge the offense in ordinary and concise language 
in such manner and with such certainty as to give 
the officer notice of the particular offense with 
which he is charged^® Where there is no law 
imposing a duty on the officer of which the court 
can take judicial cognizance, the special circum¬ 
stances creating the duty must be distinctly alleged 
hefore the officer can be required to answer for 
neglect of duty.^^ It has been held that in indict¬ 
ments of public officers, as such, for malfeasance, 
•-the territorial division over which their authority 
extends should be so described as to distinguish 
them from others of like kind.^^ Members of a 
public board indicted for misdemeanor in office may 
be described as a board, although the entire mem¬ 
bership thereof is not indicted.^* A designation of 
defendant’s official capaciiy with reasonable certain- 

IZL Miss.—Stubbs ▼. State, 63 Miss. ] 

43T. 

13. Okl.—State v. Bussell, 124 P. 

1092, 83 Okl. 141. 

I4ii Mo.—State v. Holder, -72 S.W.2d 
489, 385 Mo. 176, 

K.O.—State v. Anderson, 147 S.B2. 306, 

196 N.C. 771. 

46 C.J. P 1(^61 note 48. 
tadictments Ixeld sufllolent 
Pa.—Commonwealth v. Rosser, 156 
A 761, 102 Pa.Sup€r. 78—Common¬ 
wealth V. l%iiUps, 20 Pa.3Dist dc Cow 
141, 28 ILiUZlIiegJElefi:.^ 19. 

4$ OJ. p 1051 note 43 £a}. 

j Of mA- 

, djKVl2S 

ma.—Six parte Amos, ^29 So. 865, 
lOOPIa.687. 

}«a^^€tate v. Coulon, 3 So.24 107 

1058. 

—State V. Holder, 72 €LW12d 489, 

385 Mo. 175. 

PSb-^-^iCQimTRonweitlth V^^ubbs, 3 A2d 
61^ 137 Pa,Super. 244. 


ty is sufficient.^* 

..Where the statute under whidi an officer is in¬ 
dicted specifies distinct offenses, the indictment 
should contain averments in such specific and defi¬ 
nite language as to show which of the several of¬ 
fenses the officer is called on to answer.*® An in¬ 
dictment charging malfeasance in office based on 
official misconduct is not ambiguous, contradictory, 
or duplicitous in alleging several acts of official 
misconduct committed on different days, as long as 
they are cognate to the charge of official miscon- 
duct*i W^ere the law punishes as a crime the fail¬ 
ure of an officer to pay over to his successor offi¬ 
cial funds in his possession at the expiration of his 
term, an indictment which fails to allege the ex¬ 
piration of the term is defective.** Since de facto 
officers are criminally responsible for official crimes, 
as discussed infra § 147, an indictment of an offi¬ 
ce- need not allege that defendant duly qualified 
by taking an oath.** 

Motive or intent, i Where criminal intent is not an 
element of an offense denounced by statute, the in¬ 
dictment need not allege a criminal intent or that 
the adts ^constituting the offense were done willfully, 
corruptly, or in bad faith ;*^ and, where Ae com- 
nton, law or the statute’ condemns acts done will¬ 
fully, the indictme&t need not allege a corrupt in¬ 
tent.** "Where, however, willfulness and malicious¬ 
ness are elements of the offense denounced by stat¬ 
ute, the indictment' must charge that the acts were 
willfully and maliciously done.** So, where a dis¬ 
honest or corrupt motive constitutes ah essential ele¬ 
ment of the offense'Changed, as in the case of the 
performance of discretionary duties, a mere charge 

pine, 30 S.Ct 544, 217 V.8. 849, 54 
L.Bd. 793, 19 AniLOas. 705. 

31 C.J. P 692 note 96. 
aa Tex.—^Lewis v. State, 64 S.W.2d 
; 972, 124 Tex.Cr. 582. 

81, N,J.—State . V. , Bolltho, 136 A 
164, 108 N.J.Liaw 246, affirmed 146 
A 927, 104 N.J.Law 446. 

88 . HI.—^breyer v. People, 62 N.B. 
872, 176 HI. 690. 

Ind.—State v. Hebei, 72 Ind, 361. 
83; N.C.^tate v. Cansler, 75 N.C. 
442. 

46 CJ. p 1051 note 53. 

84. Ma.—Kirkland v. State, 97 So. 
510, 86 Pla. i30. 

lov^—^te V. Morse, 8 498, 62 

iowa 509. 

85. Pa.- 7 -Cotnmonwedltb v. Hubbs, 8 
A2d .619, X37 Pa.Super. 244. 

46 P 1051 note 56. 

88 . Mo.—State V. Hatshaw, 63 
App, 620. 

46 C.ifVp’1061 note 67* * 


Mlsbel&avioar fn office may arise 
from failure to perform a statutory 
duty or from failure to perform a 
common-law duty, but In either case 
the Indictment must char^re more 
than nesll&enca-^ommonwealth v. 
Hubbs, supra. 

SnxplTiBaffe in an indictment is 
properly eliminated therefrom.— 
Commonwealth v. Rosser, 156 A 75^ 
102 Pa.Super. 78. , 

16- -^1^—V, Stfi^te, 60 S-W- 
2d 288, 123 Tex.Cr. 603, 

16* N.jr.—State V. 6*ferien. 64 A2er 
806,^ 186 Njr.X4Kw 113-*State v; 
Middlesex & Somerset Traction 
60 A 364, 67 N.J.Law 14.. 

17. Kan.—^State v. Daniels, 76 P, 885, 
65 861. 

81 dJ. p 692 note 94. 

lA pa,—<iommonvreaXth^ v. Fergu¬ 
son, 8 I=»a.I>lst 120. 

Jl9u U.S,—Weems v. XT. S., PhiHp- 

436' 




OFFICERS 


67 C. J.S. 

of willfulness in the failure to discharge such 
ditties is insufficient.27 

Statutory language. Where the statutory defini¬ 
tion of the offense indudes all its elements, an in¬ 
dictment against an ofiicer is sufficient which 
charges the offense in the language of the statute 
without stating the evidence.28 This rule does not 
apply? however, where the statute uses generic terms 
in defining the offense.^^ 

Issues, proof, and variance. Where accused is 
indicted for unlawfully receiving public funds, but 
undisputed evidence shows that he received funds 
on warrants issued under order and judgment of 
the county court, there is a fatal variance between 
the proof and the allegations of the indictment.^® 
In a prosecution of an officer for being interested 
in a public contract, a variance as to the location of 
work under such a contract was held fatal where 
a conviction would not have barred a further 
prosecution on the contract as disclosed by the evi¬ 
dence.®^ 

c. Evidence 

General rules i^elating to the burden of proof and to 
the admissibility and weight and sufficiency of the evl* 
dence in criminal actions govern In criminal proceedings 
against public officers. 

The general rules relating to the burden of proof 
in criminal actions govern in criminal proceedings 
against officers.®® In a prosecution of an officer 
for being interested in a public contract in viola¬ 
tion of statute, .the making of such a contract may 
be inferred by proof of conduct®® 


§ 134 

Admissibility, The general rules relative to the 
admissibility of evidence in criminal prosecutions 
ordinarily apply in criminal actions against offi¬ 
cers.®^ Where the intent of an officer is not an ele¬ 
ment of the offense, evidence of his good faith is 
immaterial.®® Checks and drafts by means of which 
moneys were deposited by an officer are admissible 
in evidence to show the unlawful appropriation of 
money charged in the indictment®® Where an offi¬ 
cer is charged with failing to account to his succes¬ 
sor for all sums in his hands, vouchers, regular on 
their face, should be received in evidence in his 
behalf without proof that the persons who signed 
them were the persons entitled to the payment.®^ 
On the other hand, evidence is admissible on behalf 
of the prosecution that such vouchers or orders 
had been forged and that the moneys had not ac¬ 
tually been paid by the officer,®® but, if actually 
paid, evidence merely tending to show that a con¬ 
tractor doing the work represented by the voucher, 
through collusion with another official, had not done, 
the work properly is inadmissible.®® In a prosecu¬ 
tion for a willful neglect of duty, evidence of neg¬ 
lect of defendant to examine the books of an office, 
which he was by law required to examine and re¬ 
port on, for a period prior to that covered by the 
indictment, is admissible to show willfulness.^® In 
such a prosecution evidence that the books and pa- 
pers which defendant was required by law to ex¬ 
amine disclosed conditions which could not have 
escaped the notice of an examiner of ordinary intel¬ 
ligence and ability is admissible as tending to show 
that no examination was, in fact, made by him. 


Pa.—Commonwealth v. Hubbs, 8 
618, 137 Pa.Supeir. 244. 
Goarroptioii. not inforred ' ' 

An indictment charging: that de¬ 
fendant; a public officer, having duty 
to cense laws of commonwealth to 
be enforced, did willfully misbehave 
himself in officadid not inferentially 
charge that the defendant acted from 
a dishonest and corrupt motive since 
**willfnlly” means self-determined, 
voluntary, and intentional and it is 
used to distinguish an intentional 
act from an involuntary one.—Com¬ 
monwealth Y. Hubbs, supra. 

ah. Mich.—^People^ v. Glazier, 124 K’.'l 
W. 682, 16S Mich. 628. ’ 

OW.—State v. West, 171 P. 1127, 14 
Okl.Cr. 465, 

as. ' Ga;-^-Ohveira v. Georgia, 46 Ga. 
656—Morris v. State, 2 S.B.2d 240, 
Ga^APP. &04. , 

3%T^eople v. Flynn, 31 N.B.2d 6S1, 
'376 in. 866. 

^.^rState Maher, 124 S.'IY.2d 679, 

. iij2 S98. r 

SaoeptioiL to general znle 

MUctmeafi for malpractice in 


office is an exception to the general 
rule that Indictment which sets forth 
the alleged crime in langruage of the 
code is not subject to demurrer.— 
Morris v. State, 2 S.l}.2d 240, 59 Ga. 
App. 804. 

30. Ark.—^Pickett v. State, 275 S.W, 

913, 16S Ark. 623. V ' 

31. Cal,—People v. Deysher, 40 P.2d 
259, 2 Cal.2d 141. 

32. Mo.—State v. White, 163 S.W. 
523, 168 Mo.App. 249. 

46 CJ. P .1062 note 6h 

33. Cal.—^People v. Deysher, 40 P.2d 
259, 2 Caa.2d 141. 

34. Cal.—^People v. Deysher, supra..! 
—Sahders v. Commonwealth, 60 

.. S.W.2d .686, 249 Ky. 225. 

46 C.J. p 1052 notes 64-70. 
H^toalcation . 

^n prosfjCUtlon of jailer for neg¬ 
lecting official duties, evidence that 
defendant was creating disturbance 
on certain night was competent to 
show whjether defendant was drunk. 
—.Sanders, w Commonwealth, > supra. 

43^7• 


Malf easanoe la office 

In prosecution agaixist officer for 
malfeasance in office consisting of 
permitting the operation of houses 
of prostitution, evidence that officer 
received from operators of houses 
various small grifts w^as- admissible, 
notwithstanding evidence was insuf¬ 
ficient to prove that pfficer was actu¬ 
ated by motives of gnraft to protect 
the operators from arrest and pros- 
ecutioiL—Hitzelberger v. State, 197 
A. 605, 174 Md..l52. 

ITegrative proof is inadmissible to 
amplify other evidence as to dili¬ 
gence of the officer.—^^tzelbeirger, v. 
State, supi^ 

^ Mich.—People v. Glazier, 1^94 
W. 582, 159 Mi<^ 528. 

36. Mich.—^People v. Glazier; 

37- lU,—^Peoplfe >v. Gerold, 167 
165, 265 Ill. 443, Anh.Cas.l9l6^^ 
636. ' *'• " 

33. m.—^People V. Getoldt’^^sup^^' 

39 . m.—Peoj^e v. Gerold, supra^ . 

40. Vt.—State V. WllliSms, 111 A.^’ 

, m, 94 Vt. 428. ’ . 
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and also as tending to sliow that if he made one he 
did not report the true result thereof. 

Weight and sufficiency. The general rules gov¬ 
erning the weight and sufficiency of evidence in 
criminal prosecutions apply in criminal proceedings 
against officers.^^ 

d* Ihstractioiis 

General rules govern the instructions In criminal 
prosecutions against public officers. 

The general rules governing instructions in 
criminal actions apply in criminal proceedings 
against officers.^3 An instruction may be errone¬ 
ous, although the language is a quotation from 
the statute denouncing the offense, where under 
the particular facts of the case it might mislead 
the jury.^^ In a prosecution of a bank examiner 
for neglecting to examine and report on the books 
of the auditor of accounts, it was not error for 
the court to charge, as bearing on the fidelity of 
defendant, as to the express requirement of a stat¬ 
ute, that the vouchers should be kept in the office 
of the auditor, as against the objection that it would 
not be unlawful for the auditor in the administra¬ 
tion of his duties to have some of the vouchers at 
some other place than on the particular files.'^^ 


Requests for Instructions, In accordance with 
general rules, a request for an instruction which 
correctly states the law and is warranted by the evi¬ 
dence and pleadings in the case and has not been 
covered in other instructions should be granted by 
the court.^® However, requests for instructions 
which omit essential elements of the offense charged 
are properly refused,^^ as are vague and mislead¬ 
ing requests.^® So, where a statute makes a wrong¬ 
ful appropriation or use of public moneys a crime 
without proof of fraudulent intent, a refusal of an 
instruction that the state must prove existence of 
intent to appropriate moneys to an unauthorized 
use is proper.^® 

e. Punishment 

The punishment Imposed on a public officer convicted 
of an offense must be In accordance with that provided by 
law. 

The constitution sometimes expressly authorizes 
the legislature to provide the penalties to be imposed 
on public officers convicted in criminal prosecu¬ 
tions.®® The sentence imposed must be in' accord¬ 
ance with the punishment provided by law.®i The 
common-law offense of nonfeasance in office is pun¬ 
ishable by fine and imprisonment.®® 


vm. DB FACTO OFFIOEBS 


§ 135. Who Are 

A de facto officer has been defined as one who has the 
reputation of being the ofllcer he assumes to be, and yet 
Is not a good officer in point of law. 


An officer de facto is one who has the reputation 
of being the officer he assumes to be, and yet is not 
a good officer in point of law.®® Generally a per¬ 
son will be held to be a de facto officer when, and 


41. Vt—state v. Williajns, supra. 

42. Vt—State v. Williams, supra. 
46 O.J. p 1052 note 72. 

Evidence liSld snittoiant 

(1) To show an illegal use of pub¬ 
lic funds for private purposes.—^Ro^r- 
ers V. People, 94 P.2d 453, 104 Colo. 
594. 

(2) To support conviction for be- 
inK interested in public contracts.— 
People V. Z>eysli6r, 40 P.2d 269, 2 
Cal.2d 141. 

(3) To support conviction for neg- 
lectin^ official duties^—Sanders v. 
Commonwealth, 60 S.W.2d 586, 249 
Ky. 225. 

(4) To sustain conviction of mak¬ 
ing false entries in official books of 
account.—State v. Davidson, 8 N.W. 
2d 276, 342 Wls. 406, 146 A.LJa. 1411. 
4j3. Idaho.—State v. Taylor, 87 P-2d 

454, 69 Idaho 724. 

46 C.J. p 1052 notes 75-78. 
Szvpneoias instruotioiui 
th prosecution for failure to ac- 
oount for hmds received as public 
instruction that . ^nesrlect** 
means want of such attention to 


ture of probable consequences of act 
or omission as a prudent man ordi¬ 
narily bestows in actin^r in his own 
concerns was erroneous because de¬ 
fining civil nesrligence and not crim¬ 
inal negrlSgencew—State v. Taylor, su¬ 
pra. i 

44. Ill.—People v. Gerold, 107 N.BL 
165, 266 HI. 448, Ann.Cas.l9ieA 
636. 

46 as, p 1052 note 75. 

4B. Yt—State v. WlUlams, 111 A. 
701, 94 Vt 428. 

46. Njr.—State v. Preiskel, 180 A. 
776, IS N,J.Ml8c. 736, afilnned 187 
A. 144, 117 N,J.Law 160. 

47. Cal.—^People v, Deysher, 40 P.2d 
269, 2 Cal,2d 141. 

48. Cal.—People v. Deysher, supra. 

48. Cal.—People v. Dillon, 248 P. 
230, 199 Cal. 1. 

50. Mo,—State, on Inf. of McKlt- 
trick v. Williams, 144 S.W.2d 98, 
846 Mo. 1003. 

Penalties construed 
*Tenalties** as used in constitu¬ 
tional provision authorizInK .general 

438 - 


assembly, in addition to other penal¬ 
ties, to provide for removal from of¬ 
fice of county, city, town, and town¬ 
ship officers, on conviction of will¬ 
ful, corrupt or fraudulent violation 
or neglect of official duty, means 
punishments, fines, forfeitures, de¬ 
privation of some office or right for 
some offense, misconduct misde¬ 
meanor, or delinquency.—State, on 
Inf. of McKlttrick. Vi Williams, su¬ 
pra—State ex rel. Henson, 91 S.W, 
477, 192 Mo, 497—State ex rel. Reid 
V. Walbrldge. 24 S.W. 457, 119 Mo. 
883. 

51. Ga.—Kent v. State. 88 S.E. 913, 
18 GcuApp. 80. 

46. C.J. p 1052 uote 79^ 

58. Pa.—Commonwealth v. Bause- 
wlne, 40 A.2d 919, 156 Pa.Supwr. 
636. 

53. Idaho.—Corpus Juris etted iu 
State ex rel. Graham v. Knking, 
82 P.2d 649, 651, 59 Idaho 821. 
Mass.—Corpus Juris cited in, Law¬ 
rence V. MacDonald, 62 N.S7.2d 850, 
854, 318 MasSL 520. ^ 

I Mich . C o r p us Juris quoted-ta People 
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only when, .he is in possession, and is eitercising the I cumbency is illegal in some respect,54 he has af least 
duties,, of an office, as discussed infra § 137, his ui- j a fair color of right or title to the office, as discussed 


V, Matthews, 286 N.W. 676,, 678, 
289 Mich, 440. 

^o.—Oorptui Jtttls cited In Baker v. 
Common School Dist. No. 73 of 
Butler County, App., 62 S.W.2d 
778, 783. 

O.—^Berry v. Payne, IS S.B.2d 217, 
220, 219 N.C. 171.> 

Itl._Apice V. American Woolen Co., 

60 A2d 866—^Murphy v. Moles, 26 
A 977, 978, 18 K.I. 100. 

S.C.—Smith V. City Council of 
Charleston, 17 S.,E.2d 860, 863, 198 
S.C. 313—^Heywai-d V. Long, 183 S. 
B. 146, 178 S.a: 361, 114 AL,R. 
1130. ;. 

"Tenn.—^Bldout y. State, 30 S.W.2d j 
255, 161 Tenn. 248, 71 ALuH. 830. 
Tex.—^Irwin v. Stat^ 177 S.W.2d 970, 
147 Tex.Cr. 6. i. ' ' 

Wash.—^Nation^ Bank of Washing¬ 
ton, Cofltoaan-Dobson Branch, v. 
McCrillls, 130 P.2d 901, 15 Wash. 
2d 346, 144 ALuR. 1197. 

W.Va.—Calley * v.:Blake, 29 S.B.2d 
634. 126 W.VaL 696. 

46 C.J. p 1053 not 86. 

Intruder or usurper see/supra. S 4. 

Beputation . he foii^ed on 

color of title, or on possession of 
any office as acquiesced in by the 
public.—Apice v. American Woolen 
Co., B.I., 60 A2d '866—^Murphy v. 
Moies, 26 A 977. 18 Jtl. lOO: 

CompirehensiTe definition 
^*One whose acts, though not those 
•of a lawful officer,- the law, upon 
principles of policy and justice, will 
hold valid so far as they involve the 
interests of the public and. third per¬ 
sons, where the duties of the office 
were exercised. . Ilrst, without a 
known appointment or election, but 
under such circumstances of repu¬ 
tation or acquiescence as were cal¬ 
culated to induce people, without in¬ 
quiry, to submit to or invoke his ac¬ 
tion, supposing him to be the officer 
he assumed to be. Second, under 
color of a known and valid appoint¬ 
ment or election, but where the of¬ 
ficer had failed to conform to. some 
precedent requirement or condition, 
•as to take an oath, give a bond, or 
the like. Third, under color of a 
known election or, appo^tment, void 
because the officer .was not eligible, 
or because there was a wanttof pow¬ 
er in the electing or appointing body, 
or by reason of some defect or ir¬ 
regularity in its exercise^ such In- 
eltgibility, want of power, or defect 
being unknown to • the public. 
Jburth, under colof of an election or 
appeinlanent by or pursuant to a 
public unconstitutional law, before 
the same is adjudged, to be such.” 
TJ.B.—Norton v.- Shelby Co.. Tenn., 6 
act. 1121, 1127. Ii8 UJ3. 426, 30 
lim 173. 


Arix.—^Rogers v. Prohmiller, 130 P. 

M 271. 274, 169 Ariz. 613. 

Miss.—3diller v, Batson, 134 So. 667, 

, 571, 160 Miss. 642. 

Neb.—^McCollough v. Douglas Coun¬ 
ty, 34 N.W.2d 664, 668, 160 Neb. 
389. 

N.C.—^Berry v. Payne, 13 S.B.2d 217, 
220, 219 N.C, 171. 

Ohio.—State ex rel. Witten v. Fer¬ 
guson, 76 N.B.2d 886, 891, 148 Ohio 
St 702. 

Tenn.—Heard v. Elliott 92 S.W. 764. 
765, 116 Tenn. 150. 

Tex.—^Porwood v. City of Taylor, 
OvApp., 208 S.W.2d 670, 673, re¬ 
hearing denied 209 S.W.2d 434. 
W.Va.—Calley v. Blake. 29 S.E.2d 
634, 636. 126 W.Va. 696. ^ 

4-6 C-J. p 1063 note 86 £b] (6). 

Other definitions 

(1) One whose title is not good in 
law, but who is in fact in unob¬ 
structed possession of an office and 
discharging its duties in full view 
of the public, in such manner and 
under such circumstances as not to 
present the appearance of being ah 
intruder or a usurper. 

U.a —^United States v. Royer, CtCl., 
45 S.Ct 519, 268 U.S. 394, 69 L.Ed. 
1011—Waite V. Santa Cruz, Cal., 
22 S.Ct 327, 184 D.S. 302, 49 L.Ed. 

662. V 

Del.—State ex rel. James v. Schorr, 
65 A2d 810. 

Ky.—Schaffleld v. Hebei, 192 S.W.2d 
84, 301 Ky. 368. 

N.C.—^Berry v. Payne, 13 S.E.2d 217, 
220, 219 N.C. 171—Smith v;‘ Caro¬ 
lina Beach, 176 S.E. 313, 316, 206 
N.C. 834. 

Tex.—^Porwood v. City of Taylor, 
CivApp,, 208 S.W.2d 670, 673, re¬ 
hearing denied 209 S.W.2d 434. 

(2) One who Is surrounded by the 
insignia of office, and seems to act 
with authority. 

TJ.S.—^United States v. Royer, Ct.Cl., 
45 S.Ct. 619, 268 U.S. 394, 69 LuEd. 
1011 , 

Kan.—Jay v. Emporia City Bd. of 
Education, 26 P. 1026, 46 Kan. 627. 
Tex.—^Forwood v. City of Taylor, 
C1V.APP., 208 S.W.2d 670, 673, re¬ 
hearing denied 209 S.W.2d 484. 

(3) Additional definitions. 

Mo.—State ex rel. City of Republic 
V. Smith, 139 S.W.2d 929, 846 Mo. 
1158-^Alleger v. School Dist. Now 
16, Newton County^ App., 142 S,W. 
2d 660. ^ 

Ohio.—^State ex rel. Witten v. Fer¬ 
guson. 76 N.E.2d 886. 148 Ohio St. 
702. 

Tex.^Qermany v. .Pope, Civ.App., 
222 S.W.2d 172, 176, error refused 
no reversible error. 

46 dj. p 1068 note 86 [b]. 
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Color of right or authdrity 

(1) One who exercises the duties 
of his office under claim and color 
of title.—Owen v. Reynolds, 1 S.E. 
2d 316, 172 Va. 304—Griffin’s Bx'r v. 
Cunningham, 61 Va. 31, 20 Gratt. 31. 

(2) One who by some color of 
right is in possession of an office 
and for the time being performs ijts 
duties with public acquiescence, al¬ 
though having no right in fact. 

Ark.—Gladson v. Wilson, 120 S.W. 

2d 732, 196 Ark. 996. 

Wash.—State v. London, 78 P.2d 648, 
194 Wash. 468, 116 AL.R. 1256, 

46 C.J. p 1053 note 86 [c] <2). 

(3) One in possession of an office 
and discharging its duties under 
color of authority. 

Pa.—Commonwealth ex rel. Palermo 
V. City of Pittsburgh, 13 A2d 24, 
389 Pa. 173. 

Tenn.—Ridout v. State, 80 «S.W.2d 
255, 161 Tenn. 248, 71 AL.R. 830. 
Wis.—State V. Oates, 67 N.W. 296, 
297, 86 Wis. 634, 39 AnouS.R. 912— 
Schoonover v. City of Viroqua, 14 
N.W.2d 9. 245 Wis. 239. 

(4> Similar statements. 

0.S.—IT. S. ex rel. Doss v. Lindsley, 
CC.AI11.. 148 F.2d 22. 

Miss.—Upchurch v. City of Oxford, 
17 So.2d 204, 196 Miss. 339. • 

Okl.—^Morgan v. State, 90 P.2d 683, 

! 66 Okl.Cr. 206. 

i Tex.—Adamson v. State, 171 S.W.2d 
121, 145 Tex.Cr. 670—^Kugle v. Glen 
' Rose Independent School Dist. No. 
1, Civ.App., 60 S.W.2d 376, affirmed 
Pruitt V, Glen Rose Independent 
School Dist. No. i, 84 S.W.2d 1004, 
126 Tex. 45, 100 A.L.R, 1158. 
Whsh.—State v. Britton, 178 P.2d 
341, 27 Wash.2d 336. 

46 C.J. p 1053 note 86 ic]. 

Color of appointment or election . 
Del.—State ex rel. Jaffies v. Dea- 
kvne, Supet., 68 A2d 129. 

Ind.—^McGnirk v. State, 169 N.E. 621, 
201 Ind. €60—^Michigan City v, 
Brossman, 11 N.E.2d 638, 104 Ind. 
App. 367—Rule v. State ex rel. 
Dickinson, 194 N.E. 161, 207 Ind. 
App. 646. . 

N.C.—Berry v. Payne, 13 S.E.2d 217, 
219 N.a 171—Smith v. Town of 
Carolina Beach, 176 S.EL 318, 206 
N.a 834-^tate v, Lewis, 12 S.B. 
467, 107 N.C. 96, 11 L.RA. 106. 

Pa.—^Borough of Pleasant Hills v. 
JefCerson Tp., 69 A2d 697, 869 Pa. 
609. 

Tex.—^Porwood v. City of Taylor, 
Civ.App., 208 S.W.2d 670, rehearing 
denied 209 S.W.2d 434. 

Va.—Owen y, Reynolds, 1 S.E.2d 3 I 6 , 
172 Va. 904—Griffin's Ex’r v. Cun¬ 
ningham, 61 Va. ,3 If 20 Gratt. 31. 

46 C.J. P 1068 , note 86 Cdl. .. 

54. Mirih. —Corpns Juris quoted in 
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infra § 138, or has acted as an officer for such a 


length of time, and under such circumstances of 
reputation or acquiescence by the public an^ public 
authorities, as to afford a presumption of appoint¬ 
ment or election, and induce people, without inquiry, 
and rdying on the supposition that he is the officer 
he as^mes to be, to submit to or invoke his ac¬ 
tion, as discussed infra § 142, and, in some, although 
not all, jurisdictions, only when the office has a de 
jure existence, as discussed infra § 136. All of the 
essential elements of the status must be present 
for one to be considered a de facto officer.^® 

Office holding de facto is a fiction of law de¬ 
signed to serve a useful purpose, but the fiction 
does not abolish the Iaw.57 While a de facto officer 
. has been held not to be an officer, although his acts 
may have legal effect,®® he has also been held to 
be> lega.1 officer until ousted,®® and to be submitted 
to as such until displaced by a regular direct pro¬ 
ceeding for that purpose,®® The party asserting 


57 aj,s. 

that one, not an officer de jure, is an officer de facto 
has the burden of going forward with evidence 
thereof, if not, indeed, the true burden of proof.®i 

§ 136. —— Existence of Office 

As a oeneral rule there must be an existing office to 
be ftfled before an Incumbent can be considered an offi. 
cer de facto. 

As the rule is ordinarily stated, there must be an 
existing office®® or office de jure®® to be filled before 
I there can be an officer de facto. Where this rule 
I is strictly adhered to, in the ^calse of an office cre¬ 
ated by an unconstitutional or invalid statute, the 
incumbent cannot be regarded as a de facto offi¬ 
cer.®^ According to another view, however, where 
I chaos and confusion would result if the rule were 
..strictly enforced, public policy forbids rigid adher- 
I ence thereto,®® and the incumbent’s, acts are regard¬ 
ed as those of a de facto officer until the statute has 
been condemned as unconstitutional or invalid by 
the courts.®® So it has been held that if the legis- 

14 A.2d 789. 125 N.J.Law 178, af¬ 
firmed 17 A.2d 152, 125 N.J.l 4 aw 
507—^Toomey v. McCaffrey, 184 A. 

. 834, 118 N.J.Law S64. 

Tex.—^Holcombe v. Grota, 102 S.W.2<1 
1041, 129 Tex. 100—State v. Gil¬ 
lette's Estate, Com.App., 10 S.W. 
2d 984—SmitJi v. Morton Inde¬ 
pendent School Dlst., Ciy.App., 8S 
S.W.2d ' 853, error, dismissed.—^An¬ 
derson V. State, 196 S.W.2d 368^ 
149 Tex.Cr. 423. 

W.Va.—State ex rel. Scanes v. Babb,. 

20 S.E.2d 083, 124 W.Va. 428. 

46 CLJ. p 1054 note 7. 

64. Ala*—Corpus ‘ oited la 

Brandon 'V. State, 173 So. 240, re¬ 
versed on other srrounds 173 So. 
251, 233 Ala. 20. 

Tenn.—Davis v. VTllUams, 12 S.W. 

2d 532, 168 Tenn. 34. 

46 •C.J. p 1054 ttote 8. 

Beaso^a fov rifle'' 

An unconstitutfotnal act is not a 
law; it confers no'risrhts; it impos¬ 
es no duties; it affords no protec¬ 
tion; it creates ho office; it is in le- 
sral^ cohtemplatlon as inoperative as 
though it had never been passed. 
tJ.S.-^Norton V. Shelby County, 
Tenn., 6 S.Cfc 1121, 118 U.S. 426, 
30 L-Bd. iTOl- ' • 

Ga.—^Tarpley 51 S.E.2d 638, 

204 Ga. 721—^fti^rrington v. State, 
29 Sfte. 931, 103 Ga. 318, 08 Am.S. 
B;. 95. 

5f5. K.M.r-^n-ve Santfflanes, 138 P. 
2d 603, 47 140—Ackerman v. 

Bfi^rd,.. 76 rM 947> -42 N.M. 233— 
, . Cltx A|*n»daer«ue v. water Sap- 
. ply. Cow m 217. 24 Wtf* 288, 5 
^,.,A.UR, 519;rftr..; • -t. : , 

ak Ihd,—dify y, Bross- 
man, 11 '638,’ ’104 Ihd.App. 


ILAwrencQ v. 


Lawrence 


People V. Matthews, 288 N.W. 676, 
289 Mich. 440: 

46 C. j. p 1053 note 88. 

65. Tenn.—^Ridout v. State, 30 S.W. 
2d - 255,> 161 Tenn. 248, 71 AX.R. 
830. 

56.' Mass.—City of Lawrence V. 
MacDonald, 02 NJBL2d 850, 818 
Mass. 520. 

CT. M^s.—City of 
MacDonald, suprsu 

58. Mass.—City of 
'MacDonald, supra. 

59. ' Mich.—The Auditors of the 
County of Wayne v. Benoit, 20 
Mich. 176> 4 Am.R. 382. 

Wash.—State v. Britton, 178 P.2d 
341, 27 WaslL2d 336. 

60. Ala.'^Xbc parte Moore, 82 Ala. 

471. ^ - 

Wash.—^tate. v. Britton, 178 P,2d 
341, 27 Wash.2d 336., 

6L Mass.—City of Lawrence v. 
.. IfocDonald, 62 N!E.2d 850, 318 
Mass. 520. 

JBeasoA fbrmla 

A. ."litigant > should ordinarily be 
able to rely on statutes and public 
^Tfecorda to determine who is a public 
officer, , and should not be hailed on 
' to meet .'in advance a possible con- 
. tention that a person not entitled to 
an office has acquired its'powers by 
exercising tlfbih.—City of Lawrence 
V. BCacDohald, supra. 

62. Alg.—Corpits dtiris Mteft 
'■ ' Brandon . V. State, 173' 1^. 240, ‘27 
AlaJLbp. 22^, ’ reversed oi| other 
grounds ITS So. 251 , 233 iAla. '20. 

?W’.'2a 

8up«-,’68 A.Srf'iSSF” '• 


Blemm & Co., 181 So. 158. 182 Fla. 
334, rehearing denied 182 SO. 841, 
133 Fla. 525. 

Minn.—Corpus OUxis dted ia State 
ex rel. Tamminen v. City of Bve- 
leth. 249 N.W. 184. 189 Minn. 229. 
99 A.L.R. 289. 

(Bfl.—Sheldon t. Green, 77 P.2d 114, 
182 OM. 208. 

Tenn.—^Davis v. Williams, 12 S.W.2d 
632, 168 Tenn, 34—^Heard v. El¬ 
liott, 92 S.W. 764, 116 Tenn. 150. 
Tex.—^Hamrick v. Simple, 95 S.W.2d 
357, 127 Tex. 428—^Adamson v. 
State, 171 S.W.2d 121, 146 Tex.Cr. 

570 . 

46 GJ. p 1054 note 6. 

Bxlstenoe xeoogaised by law 
The office must have a de jure ex¬ 
istence or at least one recognized by 
law.—State ex rel. Scanes v. Babb, 
20 S.B.2d 683, 124 W.Va. 428—46 C. 
J. p 1054 note 6 [hj. 

63. TJ.S.—^Annoni v. Bias Nadal’s 
Heirs, C.C.A.Puerto Hico, 94 F.2d 
518. 

Ala.—^Brandon v. State, 173 So. 251, 
233 Ala. 20. 

Ga.—Tarpley v, Carr, Ga., 51 S.3B3.2d 
638, 204 Ga. 721—^Herrington v. 
State, 29 S.E. 931, 103 Ok. 318, 68 
Am.S.B. 95. 

III.—City of Metropolis v. Industrial 
Commission. 171 167, 338 Ill. 

141.- 

La.if—Gamier y.- Louisian^ Milk Com¬ 
mission, 8 SOy2d 611, 200 La. 584— 
. Lui^bsy Co. , of Louisiana 

V. Jordan, Xpp.. 14 So.2d,.98. 

Mich.—Corpus ;rurli^ .pi^ Ih People 
V, Matthews ^86 N.W. fi7.5, :678. 

289 Mich,'440... . ' 

Minn.—State ex rel. Tamminen y. 
City of teveleth; 248 W,V9';’184, 189 
Mlrtnl 22f9, 9^ A,L:it. 289. 

N.J.—^Van BroOkhaven/^y. ’ Kennedy, 

440 
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lature has authority to create an office and stat¬ 
ute defectively exercises the authority, there may 
l)e a de facto officer under color of authority.®^ In 
some jurisdictions the de facto status of persons 
acting as incumbents of offices will be sustained, 
as an exception to the general rule, where , there is 
in existence a de jure similar office.®® 

Since the legality of a de facto municipal con>o- 
ration cannot be attacked except in a direct action, 
as discussed in Municipal Corporations § 50, officers 
of a de facto municipal corporation may be re¬ 
garded as de facto officers,®® and the same rule has 
been applied to courts^® and school districts.^! 

Abolition of office. When a public office is abol¬ 
ished by a duly constituted authority, the incumbent 
thereof ceases to be an officer^® unless it is neces¬ 
sary to hold the persons assuming to act to be de 
facto officers to prevent great public injuryJS 

De facto office. It is ordinarily held that there 
can be no such thing as a de facto Office under a 
constitutional governments^ 


§ 137 

§ 137. -Possession of Office 

Possession of an office and the performance of the du¬ 
ties thereof are essential requisites to the existence of a 
de facto officer. 

Some of the fundamental prerequisites to the ex¬ 
istence of a de facto officer are the possession'^® 
and control^® of the office and the performance of 
the duties attached to it^^ Performance of the du¬ 
ties attached to an office is not the only prerequi¬ 
site,7® and, considered alone, evidence that a per¬ 
son is performing the duties of a public office tends 
to show that he is an occupant of the office de jure^® 
rather than de facto;®® in order to prove that he 
is an occupant of the office de facto, it is necessary 
to make a further showing that his incumbency is 
illegal in some respect, as discussed supra § 135. 
Proof of the performance of the very act in ques¬ 
tion is not in itself even evidence that the one 
performing it was an officer de facto.®i 

As between two persons. There cannot be a de 
facto officer if a de jure officer is discharging the 
functions of the office in question.®® While it has 


jjd.—Kimble V. Bender, 196 A. 409, 
173 Md. 608. 

Minn.—State ex rel. Tamminen v. 
City of ISveleth, 249 N.W.. 184, 189 
Minn. 229, 99 A.Ij.R. 289. 

N.J.—^Byrnes v. Boulevard Com’rs of 
.Hudson County. 197 A. 667, 16 N. 
JAlisc. 141, affirmed 8 A.2d 456, 
121 NJr.Law 497. 

Tex.—Anderson v. State, 195 S.W. 

2d 368, 149 Tex.Cr. 423. 

■^,Va,—Lilvely v. Board of Education 
of Kanawha County, 176 S.E. 784, 

. 115 W.Va. 314. 

46r C.J. p 1054 note 9. - 
Additional incumbents of oonatStiu 
tlonal office 

Under an invalid statute providing 
for additional incumbents of an ex¬ 
isting constitutional office and pre¬ 
scribing regulatory or administra¬ 
tive details of exercise of their Juris¬ 
diction and fixing iheir compeni^- 
tion, the additional Incumbents are 
officers de facto until the act is de- 
unconstlttitionaL-rr-Kimble v. 
Bender, 196 A. 409. 1^3 m 608. 

67. Fla.—City of,,Winter Haven v. 
A. M. Eiexhm & Son, 181 So. 163, 
132 Fla. 334. rehearing denied 182 
So. 841> IZZ Fla. 625. . . 

68. Anderson v. State, 195 S. 

W.2d 363^ 146 Tex.Or. 423. \ 

68. N.M.—Ackerman v. Baird, 76 P. 
2d 647, 42 N.»L‘ 238-^lty of Al¬ 
buquerque V. Water Supply Co., 
174 P."217, 24 N;M. 863, 5 A-I-iB. 
ZIZ, • ' 

Tenn.—Ooccpus dtnls dted In CSay ‘ y, 
* Buc^nkn, 36 :^ S,W.2d 61. 62, 162 
t*ea&. 294. 

46 OJr. p 1064 16.^“ * '' ^ 


7a N.M.—In re Santillanes. 188 P. 

2d 603, 47 N.M. 140. 

46 CJ. P 1054 note 11. 

71. Ill.—Brown v. Fonts, 138 N.B. 

721, 307 HI. 480. . 

Nfev.—Walcott v. Wells, 24 P. 367, 
21 Nev. 47. 87 Am.S.R. 473, 3 
A. 69. 

72. W.Va.—Cbrpus Juris cited In 
Lively V. Board of Education of 
Kanawha County, 175 S.E. 734, 785, 
116 W.Va. 314. 

46 C.J. p >1055 note 13. 

Bepeal of statute creating office ' 

One cannot become de facto officer 
by CLSSumlng to act in office created 
by statute which has been repealed. 
—State ex rel. Tamminen v. "Clty of 
Bveieth, 249 Isr.W. 184, 186 Minn. 229. 
99 AX.R 289. 

73. W.Va.— Corpus JUxis dted in 
Lively V. Board of Education of 
Kanawha County, 176 S.BL 734, 786, 
116 W^Va. 814. 

46 C*J* P 1055 note 14. . 

74. Ala.—Brandon v. State, 173 . So. 
240, 27 Ala.App. 321, reversed'on 
other grounds 173 So. 251, 233 Jual 
20 . 

Tex.—Bteanrick v. Simpler, 96 S.W. 
2d 867; 127 Tex; 428—Smith v. 
Morton Independent School Diet., 
ClvApp.».94 S-.W*2d.868, wor dis¬ 
missed,; 

46 CJ.*p note 16. 

76- Del.—State ex rel. jalmes v. 

Deakyhe, Super., .53 jLzd 129, 

Gsu—Thfpley v.’ O^rr,' |61 &E.2q 638, 
204 Ga. 721.; ' < - 

McGuIi^ V. State, 169 NM 621, 
2 C1 Ind. 360. ’ . 

Mass. —Corpus Juris dted in City' of 

441 


Lawrence v, MacDonald, 62 N.E.2d 
.850, 854, 818 Mass. 520. 

MiriTi. —Corpns Juris dted in People 
V. Matthews. 236 N.W. 675, 678, 
289 Mich. 440. 

Mo.—Corpus Juris dted in Gershon 
V. Kansas City, App., 215 S.W.2d 
7.71, 778. 

Okl.^heldon v. Green, 77 P.2d 114, 
182 OkL 203. 

W.Va.—State ex reL Scanes v. Babb, 
20 S.E.2d 638, 124 W.Va. 428. 

46 CJ. P 1055 note 16. 

7a W.Va.—State ex reL Scanes v. 
Babb, supra. 

77. Ga.—^Taxpley Carr, 51 SE.2d 

638, 204 Ga. 721. 

Mass.—Corpus Juris dted in City of 
Lawrence v. MacDonald, 62 N.E. 
2d 850, 864, 318 Mass. 520.. . 

Mich.—Corpus Juris quoted in Peo¬ 
ple V. Matthews, 286 N.W. 675, 
678, 289 Mich. 440. 

Mo.—Corpns Juris dted in Gershon 
V. Kansas City, App., 215 SW.2d 
771, 773. 

46 CXJ. p 1055 notes 16, 17. 

7a Okl.—Sheldon v. Green, 77 P.2d 
114, 182 OkL 208. 

79. Mass.—Commonwealth v. Wot- 
ton, 87 N.E. 202^ 201 Mass. 81. 

sa ’Mass.—Oomimonwealth v. Wot- 
ton, supra. 

46 CLT. P 1055 note 20. 

8L Mass.—City of Lawrence v. 
MacDonald, 62 NJS.2d 350/ 31^ 
M€u^ 526—Short v. Symm^'’ ^3 
N.E. 42, 160 Masa 26a * ' 

82. Ark!—Neal v. 

2d 41, 260 Ark. ^ ' 



OmiCERS 


67 C.J.S, 


§ 137 

been stated generally that there cjuinot exist at one; 
and the same time an officer de jure and one. de 
facto,it has been held that, even though there is 
a de jure officer, another person may be an officer 
de facto where he. is in actual possession of the 
office^^ and is the only person who attempts to 
act.^5 There cannot be two different officers de 
facto in possession of an office for which one in¬ 
cumbent only is provided by law,^® and where an 
office is in dispute and the one in actual possession 
steps out with no intention of abandoning the office, 
and the other claimant, with full knowledge of the 
facts, steps in, and proceeds to do business, the one 
who previously had possession of the office is con¬ 
sidered to be the officer de facto.*^ Where one who, 
although not eligible to hold an office, takes posses¬ 
sion thereof after being duly elected, he holds as 
a de facto officer entitled thereto as against a pre¬ 
decessor whose term has expired.*^ So, a de facto 
officer inducted into office, even under an unconsti¬ 
tutional act, has the legal right to possession there¬ 
of as against a predecessor whose term of office has 
expired.^^ 


I 138. ! —r- Color of Title in General 

, Ordinarily one must hold office under a fair color of 
rlQht or title In order to be considered a de facto officer. 

A mere claim to be a public officer and the exer¬ 
cise of the office will not constitute one an officer 
de facto.^® Except where there has been a long 
exercise of the office by the incumbent and an ac¬ 
quiescence therein by the public authorities and the 
public, as discussed infra § 142, there must be at 
least a fair color of right or title^^ or authority's 
or color of election or appointment.^^ It is not 
always easy to determine what ought to be consid¬ 
ered as, constituting a colorable right to an office.s^ 
Such apparent rig;ht is usually to be found in a cer¬ 
tificate of election or a commission of appointment 
by the legally constituted authority,which certifi¬ 
cate or ccunmission is invalid because the election 
or appointment is irregular or invalid, or because 
the appointment is by an authority not competent 
under the law to make it, as discussed infra § 140. 
It may also exist where the incumbent, although 
duly elected or appointed, is ineligible, or has failed 
to qualify, as discussed infra § 139, or is holding 
over after the. expiration of his term or resignation, 
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as discussed infra § 141. Color of title ceases to 
exist, however, after a court has passed unfavor¬ 
ably on the claim of the one actually in possession 
of the office^® or where the defect in title is such 
that persons dealing with the office must have had 
notice of 

g X39. Acting although Ineligible or 

without Qualification 

An Incumtsent may be a de facto officer when he holds 
office under color of title although he Is ineligible or not 
qualified to act* 

While it has been said that when the legislature 
fixes and prescribes terms and conditions of eligi¬ 
bility to an office they must be complied with, and, 
without such 'Compliance, one who gains the office 
docs not hold it it ifacto,^® it is generally held that 
persons having color of title may be regarded as 
de facto officers, even though legally they are not 
eligible for the position^^ or do not possess the 
statutory -qualifications therefor.^ One duly ap¬ 
pointed or elected to an office but who is in law 
disqualified to act,^ as one who has failed to take 
the oath required^ or to execute his bond within the 
time prescribed,^' or whose bond is irregular,^ is at 
least a de facto officer so that his acts are valid as 
to the public. . Conversely, the fact that one whose 
election was absolutely void is permitted to take 
the oath and to give bond adds nothing to his rights, 
and he merely becomes a de facto officer.® How¬ 
ever, a peirspn .qannpt become such an officer where 


he failed to take the oath and give the bond for 
the purpose of evading the constitutional provision 
against holding two offices.*^ Where there is no 
record of qualification as required by statute, the 
incumbent of the office is only a de facto officer.® 
The same is true of one appointed or elected to 
office who subsequently becomes disabled to hold 
the office.® 

Dual office holding. It has been held that one 
who has qualified for a second office and takes 
possession of the office and discharges the duties 
thereof is not prevented from becoming an officer 
de facto by reason of the fact that at the time of 
his election or appointment he was the incumbent 
of another office and was disqualified to hold two 
offices.^® However, it has also been held that, 
where there is a constitutional prohibition against 
dual office holding, one holding office as a de jure 
officer cannot at that same time hold another office 
as a de facto officer.il 

§ 140. -Acting under Invalid or Irregu¬ 

lar Election or Appointment 

Color of title essential to the status of a de facto of» 
fleer may consist of an Irregular appointment or elec¬ 
tion. ^ 

One who holds an office under an appointment or 
election giving color of title may be a de facto of¬ 
ficer, although the appointment or election is ir- 
regular^® or and although the appointment or 
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Cal.—Corpus Juris dted. in Norcop v. 
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201 Ind. 650. 
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3. La.—State v. Hargis, 164 So. 628, 
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622, 170 Ala. 83. 
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election is invalid^^ or although he has been ap¬ 
pointed by an authority not competent under the 
law to make the appointment,^^ and even though 
his title is derived from an unconstitutional stat- 
ute.^^ However, it has also been held that one 
appointed to an ofiice, but not appointed under form 
of law, would not be a de facto officer,since an 
actual or apparent authority to make the appoint¬ 
ment is essential to constitute the appointee a de 
facto officen^^ So it has been held that where the 
commission or record evidencing the appointment 
shows on its face that the appointment is without 
legal authorization, the appointee is not an officer 
de facto, so as to make his acts legal.^^ 

Members of a board; The general rule applicable 
to individual officers irregularly elected applies also 
to members of a board.^® However since it is 
against public policy for an official board, without 
express authority, to appoint one of their own body 
to office, as discussed supra § 20, such an appoint¬ 
ment is without color of right and void, and the 
appointee is not a de facto officer.20 

§ 141 . -OflScers Holding Over 

One who holds over after expiration of his term of of¬ 
fice, where there is no legal provision therefor. Is gen¬ 
erally regarded at a de facto officer. 


One who holds over after the expiration of his 
legal terra, where no provision is made by law for 
his holding over, is generally regarded as a de facto 
officer,but on the office being filled either by ap¬ 
pointment or election, as may be provided by stat¬ 
ute for the filling of the office, and the qualification 
of the appointee or electee, the de facto status 
tenninates.22 There can be no furesumption that 
an officer who has just completed his resignation 
continues on as an officer de facto.^* However, 
if an officer, after abandoning the office or tender¬ 
ing his resignation, continues to discharge the du¬ 
ties of his office, he does so as a de facto officer 
and not as a mere usurper;24 On the other hand, 
it has been held that an officer who has abandoned 
or resigned an office by acceptance orf an incompati¬ 
ble office to which he has been elected does not act 
as a de facto officer in performing functions of his 
first office.25 

§ 142. -Unauthorized Assumption of Of¬ 
fice " , 

Exercise of the powers of ap office, with public ac- 
quittcence for a considerable time may confer on the' In¬ 
cumbent the status of a de facto officer. 

Generally one cannot become an officer de facto 
•mthout something approaching a jgeiier^l exercise 
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278, 295. Pa. 291. 

S.C.—Gaskins v. Jones, 18 S.B.2d 454. 
198 S.C. 508—Smith v. City Council 
of <2barleston, 17 S.B.2d 860, 198 S. 
C. 318T-Ooxpiui juris dted in Hey¬ 
ward v. Long. 183 S.E. 145, 161, 178 
S.C. 361, 114 A.L.R. liSO, 

Tex—Germany v^ Pope. Civ.App., 
222 ' S.W.2d 172, error refused no 
reversible error. .. 

46 aj. P.1058 note 68. 

2S. ,S.C.—Gahkli^s v.'!il‘ones, 18 S.B.2d 
454, 198 S.C. 608-^mith v. City 
Council, qf Charleston, 17 S.B.2d 

860 ,198 s.a sis. 

80, Mass.-—City of Lawrence v. Mac¬ 
Donald, 62 N.B.2d $60; 318 Mass. 

. t>’- ^ ■ ■ ■ ' 

24. Mont.—State ex rel. iflynn y. 
‘ 48. 

^4# C.3'. p less note 69.’ 

'<W.-niP«o»ie r. 

■ ■■ ■ 

De facto status with respect to'sec¬ 
ond office see ;8«pra dr 139; ' 
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of functions of the office in such a way as to create 
an appearance of office holding and to involve some 
degree of recognition of the person by the public 
as the office holder.26 Where, however, an occu¬ 
pant of an office has for a considerable time exer¬ 
cised the powers thereof with the acquiescence of 
the public authorities and the public, such reputation 
may be sufficient to constitute him an officer de 
facto, and it is not necessary that there shall have 
been an attempted exercise of a competent prima 
facie power of appointment or election.^^ How¬ 
ever, a person assuming without authority to ex¬ 
ercise official powers does not become an officer 
de facto if his authority to exercise such powers 

is promptly challenged^S 

§ 143. Removal 

An officer de facto may be removed by direct action. 

A de facto officer is always subject to removal 
by direct action,2® while, as discussed supra § 64, 
a de jure officer is not so removable. 


§ 144 

§ 144. Injunction against Exercise, or Inter¬ 
ference with Exercise, of Office 

An injunction will not be granted to prevent a de 
facto officer from exercising the functions of his office 
pending proceedings to determine his right thereto. On 
the other hand, an Injunction will be granted to a de 
facto officer to restrain a claimant from Interfering with 
his exercise of the office until the claimant has estab¬ 
lished his claim to the office in a direct proceeding. 

The general rule that an injunction will not be 
granted to prevent a person from exercising a public 
office pending proceeding^ to determine his right 
thereto, discussed supra § 76, is applicable although 
the incumbent against whom ffie injunction is 
sought is merely an officer de facto.20 Conversely, 
the rule that an injunction will be granted on behalf 
of an incumbent to restrain a claimant from inter¬ 
fering with his exercise of the office until claim¬ 
ant has established his claim in a direct proceeding 
is applicable to de facto officers.^! It has been held, 
however, that in such a suit the incumbent de facto 
officer is not entitled to the injunction unless he 
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26. Mass.—City of Lawrence v. 

MacDonald. 62 N.B.2d 850, 318 

Mass. 520. 

27. Fla.—Corpiui Jnxis cited In 
State V. Tippett, 134 So. 52, 101 
Fla. 1117. 

La.—dorpns J^iris cited in Garnier 
T. Iiouisiana Milk Commission, 8 
So.2d 611, 2U0 La. 594. 

Mich.—Coxpxu gtizis q.iioted ixl Peo¬ 
ple V. Matthews, 286 N.W. 675, 678, 
289 Mich. 440. 

Miss.—Oorpns Juris oited in Miller 
V. Batson, 184 So, 667, 671, 160 
Miss. 642. 

K.M.—^Oorptui Juris dted in Heron 
V. Gaylor, 167 P.2d 239, 242, 49 
NJML 62. 

Ohio.—State ex rel. Witten v. Fergu¬ 
son. 76 N.B.2d 886, 148 Ohio St. 702 
—State ex rel. F^ngman v: Police 
Relief Fund of City of Cincinnati, 
50 NJE3.2d 609, 73 Ohio App. 51. 

46 CJT. p 1058 note 61. 

28. Ind.—Fidlngton. v. Board of' 
Comers of Martin County, 13 N.E3. 
2d 895, 105 lnd.App. 156. 

Kan.—Golden v. Mitchell, 190 P. 785, 
107 Kan. L 

Miss.—^Day v. McCandless, 142 So. 
486, 167 Miss. 832. 

22. Va.—Owen v. Reynolds, 1 SJEB. 
2d 316, 172 Va. 304. 

46 C.J. P 1069 note 63. 

ao. Ark.—Smith v. Little Rock Civ¬ 
il Service Comnflssion, 218 S.W.‘2d 
366, 214 Ark. 765—Gladish v, love- 
well, 130 S.W. 679, 95 Ark. B18. ^ 

CaLr-Purviance v. Compton, 271’ P. 
120, 94 Cal.App. 277. 

CadL—Hollarn v. Alden, 100 P.2d 869, 
187 Okl 35. . ; / i; r 


Temi.—Hart v. Pierce, 88 S.W.2d 798, 
169 Tenn. 411. 

46 C.J. P 1069 note 66. 

Be jure officer cannot oust a de 
facto officer by means of an injunc¬ 
tion, hut must resort to an intrusion- 
into-office suit.—Guillory v. Jones, I 
So.2d 65, 197 La. 165.. 

Sait to restrain issuance of warrants 
Where it appeared that those 
claiming to be de jure officers were 
de facto officers, and that suit to 
enjoin them from issuing warrants 
was to test their title to the offices, 
injunction would be denied, since an 
injunction is not the proper remedy 
i to determine the title to an office.— 
Hollam V. Alden, 100 P.2d 869, 187 
Okl. 36. 

Salt to r^sbain payment of salary 
Equity will not Intervene to re¬ 
strain or disturb de facto officer's re¬ 
ceipt of fees or emoluments, of the 
office, as this would involve deter¬ 
mination of title to office. 

Del.—Ake v. Bookhammer, 119 A. 
238, 13 Del.Ch. 320. 

HI.—Dudick V, Baumann, 181 N.E. 
690, 349 Ill. 46—^Lavin v. Board of 
Com'rs of Cook County, 92 NJBl 
291, 245 HI. 496. 

3 L Ga.—Corpus Juris cited in 
Patten v. MiUer, 8 SJ12d 776, 783, 
190 Ga. 105. 

La.—Guillory v. Jones, 1 So.2d 66, 
i97 La. 166—GuUlotte v, Poincy, 6 
So. 607, 41 La.Ann. 333—Dastugue 
. v; Cohen, 181 > So^ 746, ^14 LaApp. 
476—Maxwell v. RandaU, 8 La. 
App. 686. ' *• I" ‘ 

—state ex rel, Olson v. Welford, 
260 N.W. 698. 65 N.D* 522. 

S.a—Corpus Juris quoted in Hey¬ 
ward V. Long, 188 S.E. 145, 150, 
178 1180. 
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Tenn.—^Hart v. Pierce, 88 S.W.2d 798, 
169 Tenn. 41L 
46 aJ. p 1059 note 67. 

Status pending suit 
Incumbent officer during i>endency 
of injunction proceeding to protect 
possession agrainst Interference of 
adverse claimant is de facto officer. 
—Gray v. School Dist. No. 73 of Clay 
County, 28 S.W.2d 688, 224 MoApp. 
905. 

Bestoration of status 
On interlocutory hearing of peti¬ 
tion for injunction to restrain Inter¬ 
ference with officer in exercise of his 
duties, it wcus not erroneous to re¬ 
quire defendant to restore status as 
it existed at time restraining order 
was granted.—^Patten v. Miller, 8 S. 
R2d 776, 190 Ga. 105. 

Jaxlsdletlon of court 

(1) Right or title to office cannot 
be litigated and determined by re¬ 
sort to injunction where claimant to 
office is not in possession, but such 
issue can only be properly presented 
by intrusion into office proceeding 
against de facto claimant.—State ex 
reL Bolin v. Webster Parish S<^ool 
Board, LaApi)., 157 So. 142. 

<2) Where incumbent in office 
having possession and performing 
duties and seeking to continue in 
such ' office and exercise functions 
thereof Is by use of force depri’t^ 
of physical possession and occupan¬ 
cy of rooms where duties of office 
are carried on, and of fomlture and 
records therein, a eoiitt of equity is 
not by such conduct divested of tlu- 
risdiction to protect the Incdmbeift 
by injunction.—Patten' ▼. MUIei^ 8 
S.m2d 776, 190 Ga. 105, • / O 
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proves his right to remain in possession of the of- 
fice.®* 


§ 145. Bight to Compensation or Other 
Emolument 

A de facto officer Is not entitled to the emoluments 
of the office where there Is a de jure officer claiming the 
office. 

Since the collection of the salary annexed to the 
oflSice is an incident to the title, a de facto officer 
has no legal right to the emoluments of the office.^^ 
It has, however, been held that an actual incum¬ 
bent of a public office who is an officer de facto is 
entitled to the compensation attached to the office, 
where there is no adverse contestant or de jure 
officer,84 and he has acted in good faith with prima 
facie evidence of a right to perform the duties.^^ 
The general principle that the salary annexed to 
a public office is incident to the title of the office, 
and not to its occupation and exercise, is subject 
to the legislative power of a state to establish a 
different rule.^® Under a statutory provision that, 
when the title of any incumbent to an office is con¬ 


tested in any court, no warrant can be drawn or 
paid for any part of the salary until such proceed¬ 
ings have been finally determined, except that it 
shall not apply to any party to a contest who holds 
a certificate of election or commission of office and 
discharges the duties of the office, one so situated 
may enforce payment of the accruing salary at the 
hands of the disbursing officer.87 On the other 
hand, one performing the duties of an office with¬ 
out being the holder of a valid certificate of elec¬ 
tion or commission of office has no right to the 
salary of the office where his title to the office is 
contested.^® 

A mere intruder is not entitled to the salary, fees, 
and perquisites of the office occupied by him, es¬ 
pecially when he enters into the office by force or 

fraud.39 

§ 146. Rights and Liabilities; Validity of 
Acts 

In 80 far as third persons are concerned a de facto 
officer may act officially as though he were a de jure of¬ 
ficer and his acts in this respect are generally considered 
valid. 


32. ILia.—Guillory v. Jones, 1 So.2d 
65, 197 Lia. 165—Goldman v. Gil¬ 
lespie, 8 So. 880, 43 Lia.Ann. 83— 
Guillotte V. Polncy, 6 So. 507, 41 
La-Ann. 333. 

83. Idalio.—^Hotson v. Cassia Coun¬ 
ty, 206 P. 810, 36 Idaho 882. 

Ind.—State ex rel. Worrell v, Carr, 
28 N.E. 88, 129 Ind. 44, 28 Am.S.R. 

. 16JI—^Edington v. Board of Com*rs 
of Martin County, 13 N.K2d 895> 
105 Ind.App. 166. 

Ky.-v-McKenna v. Nichols, 176 S.W. 
2d 121, 295 Ky. 778—Cottongim v. 
Stewart, 142 S.W.2d 171, 288 Ky. 
616r-Brown v. Shannon, 182 S.W. 
2d 525, 280 Ky. 88. 

Mont—State ex rel. Grant v. Eaton, 
133 P.2d 588, 114 Mont 199. 

Keh.—^McCollough v. Douglas Coun¬ 
ty. 84 N.W.2d 664. 160 Neb. 389— 
Prasier v. Dundy County, 218 N. 
W. 371, 116 Neb. 872. 

Okl.—Carter v. Thomas, 46 P.2d 460, 
172 Otil. 558^—Govjpus gPiuls cited 
in Miller v.“ Board of County 
Com’rs of B^ver County, P.2d 
734. 736, 171 Okl. 668. 

Pa.—Gerson v. City of Philadelphia, 
20 A.2d 288, 842 Pa. 552-7Cooke v. 
Roberta, 7 A.2d 357, 336 Pa. 561-^ 

. Cooke V. Roberta, Com.PL, 46 
Dauph.Co. 254, affirmed 7 A.2d 357, 
335 Pa. 661—^Thomas v. Bierly, 
v.ComJPl., 83 IiUz.Ijeg.Reg; 80. 

Tex.—Oon^eui MeU cited ia City of 
DaUas v. McGuire, dvJLpp., 159 
. .&W.2d 958, 961. 

^ — Noi^s V. Gilmer, 32 SJQ.2d 88, 

4 ^ Va. 367.. 

46 CJ. P 1059 note 70» 


Recovery by de jure officer from de 
facto officer see supra S 100. 

34- Ariz.r->]rullani v. Darrow, 119 P. 

2d 565, 58 Ariz. 296. . 

Colo.—^Board of Com-rs of Douglas 
County V. Madan, 5 P.2d 866, 90 
Colo. 10—^Board of Com'rs of 
Montrose County v. Wbarton, 261 
. P. 4, 82 Colo. 466—^Roberts v. Peo¬ 
ple ex rel. Duncan, 255 P. 461, 81 
Colo. 338. 

Idaho.—O'Malley v. Parsons, 86 P. 
2d 789. 69 Idaho 635—Dotson v. 
Cassia County, 206 P. ,810, 86 Ida¬ 
ho 382. 

N.J,—^Erwln v. Jersey City, 87 A. 
732, 60 N.J,Law 141, 64 Am.S.R. 
684—Stevens v. Allamuchy Tp., 86 
A,2d 128, 22 N.J.Misc. 106. 

N.M.—^State v. Otero, 267 P. 68, 38 
N,M. 310. 

Okl.—Carter v. Thomas, 46 P.2d 460, 
172 Oki. 658—^CCrpus Juris quoted 
in Pranks v. Ponca City, $8 P.2d 
912, 918, 170 Okl. 134. 

Utah.—Fowler v. GiUman, 290 P. 858, 
76 Utah 414. 

46 C.J. p 1060 note 71. 

Title, to office cannot be Questioned 
I in salary action by one exercising 
! public duties under color of right.— 
Board of Com'rs 6f' Douglas County 
V. Madan, 5 P.2d 866, 90 Colo. 10. 

As between de f^oto officer and gov- 
enuneat. : 

De facto officer performing duties 
of office was^na bestween himself and 
county, entitled te salary, even If 
another was wro ng fully excluded 
therefrom.—Bovdin v- Franklin 
County, 120 .SO.'438, 152 Miss. 684. ! 
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35. Ariz.—Julianl v. Darrow, 119 P. 
2d 565, 58 ^z. 296. 

Idaho.—O'M^ley v. Parsons, 85 P. 

2d 789, 59 Idaho 685. 

Okl.—Corpus Juris Quoted in PYanka 
V. Ponca City, 88 P.2d 912, 918, 170 
Okl. 184. 

Utah.—Fowler v. Gillman, 290 P, 
868, 76 Utah 414. 

46 C.J. p 1060 note 72. 

Substantial Qualification 
Duly appointed officer In good 
faith performing duties pertaining to 
office and who substantially complies 
with statutory reQuirements relative 
to Qualifications may enforce pay¬ 
ment of compensation In absence of 
de jure claimant,—Naylor v. Carter, 
27 P.2d 848, 167 Okl. 125, 98 A.L.R. 
254. 

36. Cal.—Tout V. Blair, 84 P. 671, 8 
Cal.App. 180. 

Authorizing payment of expenses 
De facto officer Incurring neces¬ 
sary expense in performance of du¬ 
ties of office is entitled to recover 
such expenses when legislature has 
passed' act making appropriation for 
such expense and authorizing pay¬ 
ment therof.—Carter v. Thomas, 46 
P.2d 460, 172 Okl; 658. 

37- Cal.—Anderson v. Browning, 78 
P. 986, 140 Cal. 222. 

46 CJr, p 1060 note 74, 

38. Cal.-r-Benwell v. Lowery, 173 P. 

. 2d 690, 76 Cal.App.2d 614. ' 

39. N.J.—Meehan v. Freeholders ol 
Hudson, 46 K.J.Law 276, 50 Axn.R. 
421. 

Okl.—^Carter v. Thomas, 46 FAd 460, 
172 0kL 568. 
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In so far as third persons arc concerned de facto 
officers may act officially in all respects as though 
they were de jure officers.^® In this respect their 
rights and liabilities are the same as those of de 
jure officers.^! They are held to the same degree 
of accountability for official acts^2 and are similarly 
liable for malfeasance in office.^^ Such an officer 
has been held, not to be liable for acts within the 


scope of his powers of a discretionary or quasi¬ 
judicial nature, notwithstanding they may be wiE- 
ful, malicious, or corrupt^^ 

Validity of acts. The acts of an officer de facto 
are as valid and effectual where they concern the 
public or the rights of third persons, until his title 
to the office is judged insufficient, as though he 
were an officer de jure,'*® especially where the 


40. Tex.—^Reynolds v. Cobb, Civ. 
App., 196 S.W.2d 60. 

41 . Tex.— Reynolds v. Cobb, supra. 

42. Ala.—^Brandon v. State, 173 So. 
251, 233 Ala. 20, certiorari denied 
173* So. 253, 233 Ala. 600. 

Utah.— Tooele County v. De La 
Mare, 69 P.2d 1165, 90 Utah 46. 

43. Tex.—^Reynolds v. Cobb, Civ. 
App., 196 S.W.2d 60. 

44 . —^Varner v. Thompson, 60 S. 
B. 216, 3 Ga.App. 415. 

45 . xj.s.—^u. S. ex rel, Doss y. 
Llndsley. C.C.A.ni., 148 P.2d 22— 
Rockingham County v. Luten 
Bridge Co., C.C.A.N.C.. 36 F.2d 301, 
66 A.L.R. 736—^Hutchins v. Pacific 
Mut Life Ins. Co. of Callfomla, 
D.aCaJ., 20 P.Supp. 160. 

Del.—State ex rel. James v. Dea- 
kyne. Super., 68 A.2d 129. 

Ga.—^Tarpley v. Carr, 51 S.EI.2d 638, 
204 Ga. 729. 

Idaho.-^tate ex rel. Graham v. Bnk- 
ing, 82 P.2d 649, 59 Idaho 321. 
m.— People ex rel. Hess v. Wheeler, 
187 N.B. 146, 353 Ill. 147. 

Iowa.—^Heyland v. Wayne Independ¬ 
ent School Dist. No. 5 of Wayne 
Tp., 4 N.W.2d 278, 231 Iowa 1310. 
Ky.—Schaffleld v. Hebei, 192 S.W.2d 
84, 301 Ky. 858—Cottonglm v. 
Stewart, 142 S.W.2d 171, 283 Ely. 
616. 

La.^—Corpus juris olted iu State v. 
Hargis, 154 So. 628, 629, 179 La. 
623. 

Mich.—Case v. Michigan Liquor 
Control Commission, 23 N.W.2d 
109, 314 Mich. 632. 

Minn.—^Marckel Co. v. Zitzow, 15 N. 

W.2d 777, 218 Minn. 806. 

Miss.—^Miller v. Batson, 184 So. 567, 
160 Miss. 642. 

Mo.—Ckurpus jtirls olted lu Mansur 
V. Morris, 196 S.W.2d 287, 295. 855 
Mo. 424—State ex rel. City of Clar¬ 
ence V. Drain, 73 S.W.2d 804, 836 
Mo. 741—Corim JUrls cited iu In 
re Bank of Mt. Moriah's Liquida¬ 
tion, 49 S.W.2d 275, 277, 226 Mo. 
App. 1230. 

NJS.—State v. Boiselle, 148 A. 704, 
83 N.H. 339, . 

N.J.—State V. McPeeley, 64 A.2d 797, 
136 N.J.Law 102—State v. CiOfCe, 
26. A.2d 67, 128 N.J.Law 842— 
Byrnes v. Boulevard Com'ra of 
Hudson County, 8, A.2d 456, 121 N. 
J.Law 497—^Petrone v. City of 
i^ewark, 19 A.2d 460, 19 N.J.Misc: 
818—Stevens v. ^lampchy Tp„. 3$ 


A.2d 128, 22 N.J.Misc. 106—Brady 
V. Board of Education of Borough 
of Carteret, Middlesex County, 158 
A. 747, 10 N.J.Misc. 358. 

N.M.—Heron v. Gaylor, 157 P.2d 239, 
49 N.M. 62. 

N.Y.—Application of Coulter, 33 N. 
E.2d 94, 285 N.T. 206, reargument 
denied 25 N.T.S.2d 997, 261 App. 
Dlv. 827. 

Ohio.—State v. Ring. 184 N.B. 767, 
126 Ohio St 203—State v. Nevius, 
66 N.B.2d 243, 77 Ohio App. 161, 
affirmed in part and reversed in 
part on other grounds 71 N.E.2d 
258, 147 Ohio St 263. certiorari 
denied 67 S.Ct 1621. 331 U.S. 839, 
91 L.Ed. 1861—State ex rel. Pang- 
man V. Police Relief Pund of City 
of Cincinnati, 60 N.E.2d 609, 72 
Ohio App. 61. 

Okl.—^Torrance v. Bladel, 156 P.2d 
546, 195 Old. 68. 

Pa.—^Borough of Pleasant Hills v. 
Jefferson Tp., 59 .A2d 697, 359 Pa. 
609—Commonwealth ex rel. Pal¬ 
ermo V. City of Pittsburgh, 18 A. 
2d 24, 839 Pa. 173—Commonwealth 
V. Glass, 146 A, 278, 295 Pa. 291— 
Commonwealth v. Snyder, 144 A. 
748, 294 Pa. 555—Commonwealth 

V. Brownmiller, 14 A.2d 907, 141 
Pa.Super. 107. 

S.C.—Corpus Juris dted in Schroe- 
der V. O'Neill. 184 S.B. 679, 682, 
179 S.C. 310. 

Tenn.—Corpus Juris cited in Clay v. 
Buchanan, 36 S.W.2d 91, 92, 162 
Tenn. 204—Ridout v. State, 80 S. 

W. 2d 256, 161 Tenn. 248, 71 A.L.R. 
830. 

Tex.—Germany v. Pope, Civ«A.pp., 
222 S.W.2d 172, error refused no 
reversible error—Porwood v. City 

. of Taylor, Civ.App.,. 208 S.W.2d 
670, rehearing denied 209 S.W.2d 
434—^Reynolds v. Cobb, Civ.App., 
196 S.W.2d 60—Plaihs Common 
Consol. School Dist No; 1 of Toak- 
um County v. HAyhurst Civ«App., 
122 S.W.2d 322—Corpus Juris cit¬ 
ed in Bugle v. Glen Rose Inde¬ 
pendent School Dist No. 1, 60 S. 
W.2d 375, 876, affirmed Pruitt v. 
Glen Rose Independent School 
Dist No. 1, 84 .S.W.2<1 1004, 126 
Tex. 45, 100 A.L.R. 1168—Corpus 
^^Ja 3 ds dted .in Shriber v. Gvilberson, 
Civ.App;, 81 S.W.2d 659, 661. 

-V^^State .V. Levy, 34 A.2d 870, 113 
Vt 874. 

-ipy^Va.—^Rowan v. Board of Bducar 
tion pt Logan County, 24 S.B.2d 
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583, 125 W.Va. 406— Corpus Juris 
cited in Roberts v. Steinblcker, 176 
S.B. 436, 436, 115 W.Va. 372. 

Wyo.—May v. City of Laramie, 181 
P.2d 300, 58 Wyo. 240. 

46 C.J. P 1060 note 75. 

Reasons for rule 

(1) The rule is based on consider¬ 
ations of public policy or necessity. 
Del.—State ex rel. James v. Dea- 

kyne, Super., 68 A.2d 129. 

La.—State v. Hargis, 154 So. 628, 
179 La. 623. 

Mo.—^Dalton v. Pabius River Drain¬ 
age Dist, 184 S.W.2d 776, 238 Mo. 
App. 655. 

Tex.—Germany v. Pope, Civ.App., 
222 S.W.2d 172, error refused no 
reversible error—^Porwood v. City 
of Taylor, Civ-App., 209 S.W.2d 
484. 

46 CJ. P 1060 note 76 [bl. 

(2) Other reasons. 

BCy.—^Healy v. City of Covington, 202 
S.W.2d 725, 304 Ky. 864. 

Mo.—^Mansur v. Morris, 196 S.W.2d 
287, 355 Mo. 424. 

Neb.—^McCollough v. Douglas Coun¬ 
ty, 34 N.W.2d 664, 160 Neb. 389. 
N.H—State v. Boiselle, 143 A. 704, 
83 N.H. 339—Jewell v. Gilbert 5 
A. 80, 64 N.H. 13, 10 Am.S.R. 367. 
Tex.—^Reynolds v. Cobb, Civ.App., 
196 S.W.2d 60—^Plains Common 
Consol. School Dist No, 1 of Yoak¬ 
um County V. Hhyhurst CivA.pp., 
122 S.W.2d 322. 

Vt—State V. Levy, 34 A.2d 370. 118 
Vt 374. 

Wash.—National Bank of Washing¬ 
ton, Coffman-Dobson Branch, v. 
McCrillis, 130 P.2d 901, 16 Wash. 
2d 345, 144 A,L.R. 1197. 

46 C.J. P 1060 note 75 Ca]. 

Acts under unoonstitutional statute 
Acts of legislature are presumed 
to be valid until declared void by 
courts, and acts of public officers, 
performing duties within scope of 
their public authority under legisla¬ 
tive enactment must be held Valid, 
even though such enactments ^e 
subsequently declared unconstitu¬ 
tional.—^Marckel Co. v. Zitzow, 15 
N.W.2d 777, 218 Minn. 305. 

Bxceptlons to rule suanmarlzed 
A summary of recognized excep¬ 
tions in the application of the gen-, 
eral rule that de facto ofEicer's acht 
are valid as to third persons and 
the public, and that the competency, 
eligibility, or authority of such >ffi- 
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existence of the office de jure cannot be chal¬ 
lenged.^^ The legality of the acts of such an offi¬ 
cer cannot be collaterally attacked^^ in a proceed¬ 
ing to which he is not a party.^^ However, in a 
suit to which one exercising public office is a party, 
he cannot justify his acts on the grounds that he 
was t de facto officer.^® The rule cannot be in¬ 
voked for the advantage of the officer himself, 
or of one who is fully advised of his status,®^ or 
who is chargeable with knowledge of the defect in 
the incumbent^s title to the ofRce.®^ In order to be 


valid, the acts of a de facto officer must comply 
with the requirements • of law to the same extent 
and in the same manner as valid acts of de jure 
officers.®^ 

Appointment of other officers. While it has been 
held that a de facto board or body cannot create 
a de jure officer,?^ it has also been held that de facto 
officers can make de jure appointments to fill va¬ 
cancies,and that if a person chosen for office is 
duly qualified and his appoiptment is required for 


oer may not be collaterally attacked 
has been stated as follows: First, 
where the attack was direct on the 
risrht of the person acting:, or affect¬ 
ed; second, where the legrality of the 
court was denied; third, where the 
origrinal entry of the office was forc¬ 
ible or fraudulent; fourth, where the 
act of the office was single, con¬ 
tinuity being lacking; fifth, where 
the assumption of office was in bad 
faith, with knowledge of infirmity 
of authority by the person undertak¬ 
ing to act and by the public; sixth, 
where a judge de jure was in actu¬ 
al possession and occupancy of the 
offic^ in fact functioning in dis¬ 
charge of its duties.—^Ridout v. 
State, 30 S.W.2d 265, 161 Tenn. 248. 
71 A.L.R. 830. 

40. N.J.—State v. Cioffe, 26 A.2d 67, 
128 K.J.Law 342. 

4y7, Ark.—^Forrest City Grocer Co. v. I 
Catlln, 97 S.W.2d 910. 

Iowa.—Heyland v. Wayne Independ¬ 
ent School Dist. No. 5 of Wayne 
Tp., 4 N.W.2d 278, 231 Iowa 1310. 
Ky.—Sealy v. City of Covington, 202 

S. W.2d 726, $04 Ky. 854. 

Masa—Commonwealth v. Di Stasio, 
8 N.B.2d 923, 297 Mass. 847, 118 
AJL.R. 1133, certiorari denied Di 
Stasio V. Commonwealth of Massa^ 
^chusetts, 58 S.Ct. 50, 302 U.S. 683, 
82 Ii.Ed. 627. 

Mo.—State ex rel. City of Clarence 
V, Drain, 73 S.W. 804, 335 Mo. 741. 
Ohio.—State V, Nevius, 66 N.B.2d 
243, 77 Ohio App. 161, affirmed in 
part and reversed in part on oth¬ 
er grounds 71 N.B.2d 258, 147 Ohio 
St 263, certiorari denied 67 SXSt 
1621, 381 TT.S. 339, 91 D.Ed. 1851— 
State ex ret Fangman v. Police 
Relief Fund of City of Cincinnati, 
50 N.D.2d 609, 72 Ohio App. 51. 

—^Borough of Pleasant Hills v. 
Jefferson Tp., 59 A.2d 697, 359 Pa. 
509—Commonweal^ ex rel. Pal¬ 
ermo, v. City of iinttsburgh, .18 .A 
9d 24, 339 Pa, 178—Commonwealth 
V. Snyder, 144 A. 748, 294 Pcu 555 
—Cozhmonwealth v. Brownmiller, 
14 A2d 907, 141 Pa.Super. 107. 
SXl—<kirpiig ynriii died in Sch^eder 

T. OTIeill, 184 a®. 679, 682, 179 
S.C. 810. 

Tenn.—Ridout v. State, 30 S.W.2d 
26$, 161 Tenn. 248, 71 AL.R. 830.^ 


Tex.—^Irwin v. State, 177 S.W.2d 970, 
147 Tex.Cr. 6. 

W.Va.—^Rowan v. Board of Educa¬ 
tion of Logan County, 24 SE.2d 
583, 126 W.Va. 406—Corpus Juris 
cited in Roberts v. Steinbicker, 176 
S.B. 435, 436, 115 W.Va. 872. . 

46 CX P 1061 note 76. 

Buie iaapplioahla ■ 

The rule has been held inapplica¬ 
ble in an action by an officer, ap¬ 
pointed by a board alleged to have 
. no competency, seeking to restrain 
interference wiUi his exercise of the 
functions of the office, in which ac¬ 
tion the officer is required to estab¬ 
lish his title to the office.—Willis v. 
Word, 7 La.App. 447. 

4a La.—State v. Taylor, 133 So. 
349. 172 La. 20.. 

S.C.—Corpus jrnxis dted lu Schroe- 
der V. O’Nein. 184 S.B. 679, 682, 
179 S.C. 810. 

W.Va.—Corpus juris dted iu 'Rob¬ 
erts'* V. Steinbicker, 176 S.E. 435, 
436, 115 W.Va. 372. 

46 aj. p 1061 note 76. 

49. Vt.—State v. Levy, 34 A2d 370, 
113 Vt 374—Smith & Son v. Mac- 
Aulay. 196 A 281, 109 Vt 326— 
Willard V. Pike, 9 A 907, 69 Vt 
202 . 

Sa Ky.—^Rodman v. Hkrcourt 4 B. 
Mon. 224. 

N.J.—Brady v. Board of Education 
of Carteret, Middlesex County, 168 
A 747, 10 N.J.Misc. 858. . 

Pa.—Commonwealth ex rel. Palermo 
V. City of Pittsburgh, 13 A.2d 24. 
339 3Pa. 173—Commonwealth ^ 
rel. Raker v. Snyder, 144 A 743, 
294 Pa.;656,. . , 

Vt—State v; Levy, 84 A2d 370, 11,3 
Vt 374. 

W.Va,^Rowan v. Board of Educa¬ 
tion of Logan County, 24 a®^ 
688, 125 W.Va. 406—^Eowan y. 

Board. ; 0 £„ Education of Lognan 
County, 24 .1S,]&2d 583, 586, 125 W. 
Va. 406. 

46 aj. p 1061 note 78. 

2>a facto officer ^canuet aCqUUM 
rights based on bds defective tltle.*^ 
Cottongim V.. Stewart, 142. aw.2d 
171, 283 Ky. 616, 

6i. Tex.—GambUl v. City of Den¬ 
ton, dv^p., ‘ ^16 S.W.2d 3l59, et^ 
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ror dismissed—^Manning v. Har¬ 
lan, CivApp., 122 S.W.2d 704. 

46 C.J. P 1062 note 79. 

The foui^tiou stone of the whole 
doctrine of a de fcuito officer, as 
gathered from all the authorities, 
seems to be that of preventing Ijie 
public or third persons from being 
deceived to their, harm by relying in 
good faith on the. genuineness and 
validity of acts done by a pseudo- 
officer. However pauch color of au¬ 
thority may clothe the person who 
assumes to perform the function of 
an office , and discharge its duties, 
yet if the public or third persons are 
not deceived thereby. If they know- 
the true state of the case, the rea¬ 
son which .gives ori^n or existence 
to the rule which validates the act 
of an officer de facto ceases, and 
with it ceases, ^so, all of its ordi¬ 
nary validating incidents and conse¬ 
quences. 

Mo.—State v. Perkins, 40 S.W, 650, 
139 Mo. 106—Alleger v. School 
Dist. No. 16, Newton County, App., 
142 S.W.2d 660. 

Tex.—^Manning- v. Harlan, CivApp., 
122 S.W.2d 704, error dismissed. 

52, Iowa.—^Heyland v, Wayne Inde¬ 
pendent School Dist No. 5 of 
Wayne Tp., 4 N.W.2d 278, 281 
Iowa 1310. 

N.J.—Oliver v. Qi^ of Jersey City, 
44 A 709, 63 N.J.Law 634, 48 L.R. 
A. 412. ..... 

53- Ohio.—State vi Nevius, 66 N.®. 

2d 243, 77 Ohio APP. 161, affirmed 
‘ in.part reversed in part on other 
grounds 71 NJBS.2d 263, 147 Ohio 
St 263, cexHtiorari defiled 67 S.Ct 
1621, 331 U.S. 339, 91 L.Bd. 1861 
—State ex rel. Fangman v. Police 
Relief Fund of City of Cincinnati, 
50 N.B.2d 609, 72 Ohio App. 61. 
WiVa.-^Falrmont Wall Plaster Co. 
V. Nuzum, .102 S.Et 494, 85 W.Va. 
667. 

54; N.J.—Von Nle^ V. Bennett 187 
A 629, 117 N.J.Law 231, overruling 
Brlnkerhdff v. Jersey City, 46 A 
170, *64 N.J.Law 225—Jersey City 
V. Erwin, 85 A 948, 69 N.J.Law 
282; affirmed' 37 A 782, 60 N.J. 
Law 141, 64 AjanS.®. 584i 

Pel.—State«ek rel., James v. 
Deakyne, Super., 58 A2d 129. 

46 C.J.'- P 976 note 74. 
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§ 148 


the proper conduct of official business the act of the 
appointing officer is in the public interest and hence 
valid whether his status be de jure or de facto.^c 

Registers of deeds. The general rule applies to 
the acts of registers of deeds.®*^ Where the office 
becomes vacant by the removal of the incumbent 
the registration of an instrument by the deputy is 
valid on the foregoing principle.®® 

The acts of a mere usurper are utterly void,®® 
both as to the public and as to individuals.®^ Where 
one is in possession and performing the duties of 


an office under a commission, not yet expired, issued 
by competent authority, the acts of another claim¬ 
ing under a subsequent commission, in seeking to 
discharge the duties of the office, are illegal.®^ 

§ 147. Criroinal Responsibility 

Criminal responsibility of officers for violation of of¬ 
ficial duties extends to de facto, as well as de Jure, of¬ 
ficers. 

Criminal responsibility of officers for violation of 
official duties extends to de facto, as well as de jure, 

officers.®^ 


IX. DEPtTTlES Ain) ASSISTANTS 


§ 148. In General 

a. In general 

b. Status 

a. In Gtoneral 

Public officers may usually appoint deputies for the 
discharge of ministerial duties, unless the law requires 
the duty to be performed by the principal in person. 

Public power may not be del^ated to private 
persons or coiporations, over whom no supervision 
is maintained,®® nor may the discharge of the du¬ 
ties of public officers ordinarily be so delegated,®4 
and it has been held that a public officer may not 
delegate his official duty to another than a deputy.®® 
Moreover, an officer may not delegate to an agent 
power to do an act required by statute involving 


judgment and discretion.®® As a rule, however, 
public officers may appoint deputies for the dis¬ 
charge of ministerial duties,®^ except where the 
law requires the duty to be performed by the prin¬ 
cipal in person.®® 


The term **assistant** when used with respect to 
an assistant to a public officer, has been held to re¬ 
fer to one who helps a public officer in the perfor " 
ancc of the latter's duties,®® that is, one who sta^^* 
by and helps or aids an officer.^® An assistant 
been held not to be a deputy^l or agent^® 
chief. 


The term **deputyf* when used with respec^ ^ 
deputy of a public officer, is usually defined 
who appointment exercises an office in anZy"^*;® 
right or name,*^® that is, one who has no inter^,^^ 


56. Pa.^—Commonwealth ex rel. Pal¬ 
ermo V. City of Pittsburgh, 18 A. 
2d 24, 339 Pa. 173; 

trim Tenn.—Maley v. Tipton, 3 Head 
403. 

58. Tehn.—^Maley v. Tipton, supra. 

59. Or,—^Hamlin v, Kassafer, 16 P. 
778, 15 Or, 466, 3 Am.S,R. 176. 

46 C.J. p 1062 note 80. 

6a U.S.—^Tweed’s Case, La., 16 
Wall. 604, 21 L.Hd. 389. 

Conn.—Plymouth v. Painter, 17 
Conn. 635, 44 AmX>. 674. 

61. La.—^Maxwell v. Randall, 3 La. 
App. 686. 

88. iUa.—Coxpas Juris cited in 
Brandon v. State, 173 So. 261, 262; 
233 Ala 29, certiorari denied 173 
So. 263. 233 Ala. 600. 

—Oorpns jnxlii quoted in State 
V. Ljayton, 14 A.2d 771, 772, 125 
3Sr.J.Law 120. 

Tex.—^Reynolds v. Cobb' Clv.App., 
196 S.W.2d 60—Adamson v. State, 
171 S.W.2d 121, 145 Tex.Cr. 670— 
MdHatt V, State, 91 S:W.2d 1068, 
130 Tex.Cr. 42. 

Wafdu—Corpus Jtqds quoted in. State 
67 CJr.S.—29 


V. London, 78 P.2d 548, 563, 194 
Wash. 472, I 

46 C.J. p 1062 note 82. 

63. Ind.—Bullock V. Billheimer, 94 
N.E. 763, 175 Ind. 428. 
ea Pa.—^In re Coal Tp. School Di¬ 
rectors, 138 A 748, 290 Pa. 200. 

46 CJ. p 1062 note 85. 

68. Tex.—Wagner v. Urban, Civ. 
App., 170 S.W.2d 270. 

66. Iowa.—Thede v. Thornburg, 223 
N.W.. 386, 207 Iowa 639—^Kinney v. 
Howard, 110 N.W. 282, 133 Iowa 
94. 

67. Miss.^Montgomery v. State, 66 
So. 672, 107 Miss. 618. 

46 C.J. p 1062 note 86. 

68. U.S.—In re Giles, D.C.Ga., 21 F. 
2d 636, 

Fla.—Willingham v. State, 21 Fla. 
761. 

69. Mont.—State ex rel. Dunn v. Ay¬ 
ers, 113 P.2d 786, 112 Mont. 120. 

Neb.—^Lower V. State, 184 N.W. 1T4, 
106 Neb. 666. 

70. U.S.—XT. S. V- Adams, C.C.Or., 
24 F. 348, 361. 

Mo,—State . Longfellow, 69 S.W. 

^ 696, W8, 96 MoApp. 660. 
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Mont.—State ex reL Dunn v. Ayew? 

113 P.2d 736, 788, 112 Mont. 120. 

Pa.—Commonwealth v. McDowell, 
Com.Pl., 11 Fay.L.R. 13, 

71. U.S.—U. S. V. Adams, C.aOr., 
24 F. 848, 851. 

Mo.-r-State v. Longfellow, 69 S.W. 
696. 698, 95 Mo.App. 660. 

72. Mont.—State ex rel. Dunn v. Ay¬ 
ers, 113 P.2d 785, 788, 112 Mont. 
120 . 

73. U.S.—^Trammell v. Fidelity & 
Casualty Co. of New York, D.C. 
S.C., 46 P.Supp. 866, 371, 

Iowa.—Woodman Accident Co. v. Dis¬ 
trict Court in and for Marshall 
County, 260 N.W. 713. 715. 219 
Iowa 1326. 

Miss.—Waggoner v. State, 134 So. 

638, 634, 183 Miss. 610. 

N.Y,—Byrnes v. Wlndels, 193 NJL 
248, 260, 266 N.Y. 403—People v. 
Barker, 35 N.Y.S. 727, 729, 14 Misc. 
360. 

N.C.—Blake v. Allen, 20 S.E.2d 662, 
654. 221 N.C. 445—Styers v. For¬ 
syth County, 194 S.EL *305, 307, 212 
N.C. 558—Piland v. Taylor, 18 SJBS. 
I 70, 113 N.C, U 
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the office,^* but whose acts done under color of 
office are of equal force with those of the officer 

himself 

b* Status 

While a deputy ordinarily Is regarded as the agent 
or servant of his principal, under some statutory provl* 
sions ha Is regarded as a public officer. 

The authority given by law to a ministerial officer 
is given to the incumbent of the office/® and a dep¬ 
uty is ordinarily regarded as the agent or servant 
of his principaL^*^ On the other hand, where pro¬ 
vision is made by statute for the position of deputy, I 
such deputy is regarded as a public officer,*^® and it 
has been held that, if the superior is denominated 
an “officer,” then the deputy is also an “officer,”^® 
but, where a statute confers a power only to be ex¬ 
ercised for, and in the name of, the principal, a 
deputy is not an officer,®® so that, where a state con¬ 
stitution provides for only one officer in a particu¬ 
lar office, the legislature may not confer on a deputy 
a power to be exercised in his own right so as to 
'-^^nstitute him an officer.®^ 

designation "assistant" in the ordinary use 
of tiJje word, does not contemplate a person given 
the dw.gnity of an officer.®® 
s; 

§ 149.^ Appointment and Tenure 

DepWlea are appointed at the pleasure of the appoint¬ 
ing powlep where their terms are not fixed by statute, and 
their de^putatlon expires with the office on which it de¬ 
pends^'* 


Deputies, whether common-law or statutory, are, 
where their terms are not fixed by statute, supposed 
to be appointed at the pleasure of the appointing 
power,®® and their deputation expires with the office 
on which it depends.®^ Deputies must, from this 
point of view, be distinguished from assistants to 
whom a fixed term has been given by law.®® 

A preelection agreement of a candidate for office 
to appoint one to a deputyshipj in case of his elec¬ 
tion, has been held not to constitute a surrender of 
the principal office or of the deputyship within a 
statute providing that no office shall be sold or let 
to farm by any person holding or expecting to hold 
it.®® 

§ 150* Compensation 

Deputies for whom the law fixes no compensation 
must be paid by the officer employing them, and not out 
of the public treasury. 

Deputies for whom the law fixes no compensa¬ 
tion must be paid by the officer employing them, 
and not out of the public treasury,®*^ so that an offi¬ 
cer must himself pay for those deputies or assistants 
whom he employs beyond the number provided by 
law.®® A statute requiring an officer to keep an 
itemized account, and to make reports, of the fees 
received by him should be strictly construed against 
one seeking to recover compensation paid by him to 
deputies,®® and a failure to comply with the require¬ 
ments of the statute will prevent him from recov- 


OhKo.—state ex rel. Emmons v, Guck- 
,ii»/enber^er, S N.B.2d 602, 504, 181 
Ohio St. 466. 

Pa.—Commonwealth v, McDowell, 
Com.Pl., 11 Fay.Ij.R. 18. 

18 C.J. p 785 notes 62, 63. 

74. tr.S.—Trammell v. Fidelity & 
Casualty Co. of New York, D.C.S. 
a. 45 F.SUPP. 866. 871. 

75. N.Y.—People v. Barker, 85 N.Y. 
S. 727, 729, 14 Misc. 860. 

K.C.—Blake v. Allen, 20 S.E2d 552, 
654, 221 N.C. 446. 

Ohio.—State ex rel. Emmons v. 
Guckenbergrer, 8 N.E.2d 502, 504, 
181 Ohio St. 466. 

76. Okl.—Corpus g^irls iiaoied In 
Oklahoma City v. Century Indem¬ 
nity Co., 62 P.2d 94. 97. 178 Okl. 
212 . 

46 CJ. P 1062 note 88. 

77. Okl.—Ooxpns juris quoted in 
Oklahoma City v. Century Indem¬ 
nity Co., 62 P.2d 94. 97, 178 OkL 
212 

46 ai. p 1062 note 89. 

7a. Ind.—Applegate v. State ex rel. 
Pettijohn, 185 NJBl 911, 205 Ind. 
122 . 

OkL—^Corpus Juris quoted in Okla¬ 


homa City V. Century Indemnity 
Co„ 62 P.2d 94, 97, 178 Okl. 212. 
Tenn.—Corpus Juris cited in South¬ 
ern Ry. Co. V. Hamilton County, 
188 S.W.2d 770, 772, 24 Tenn.App. 
82, 

Tex.—Corpus Juris cited in Rl<^ v. 
Graybar Electric Co., 84 S.W.2d 
708, 700, 126 Tex. 470—Corpus Ju^ 
rls cited in Murray v. State. 67 S. 
W.2d 274, 276. 126 Tex.Cr, 262. 

46 C.J. p 1062 note 90. j 

79- Tex.—^Blgham v. State, 148 S-W. 

2d 886, 141 Tex.Cr. 382. 

Alter ego for superior 
The fact that one Is called a “dep¬ 
uty” carries with it the fact that he 
is an alter ego for his superior charg¬ 
ed with all the duties as well as the 
responsibilities of his superior and 
empowered to perform the acts and 
discharge the duties of the superior, 
and to that extent he becomes the 
superior himself in the superiors 
absence.—Bigham v. State, supra. 

80« Miss.—State v. Christmas, 88 So. 
881, 126 Miss. 358. 

Okl.—Corpus Juris quoted in Okla¬ 
homa City V. Century Indemnity 
^ Co., 62 P.2d 94. 97, 178 Okl. 212. 


81. Miss.—State v. Christmas, 88 
So. 881, 126 Miss. 358. 

88. Mont.—State ex rel. Dunn v. 
Ayers, 118 P.2d 785, 112 Mont. 120. 

83. Tenn.— Corpus Juris cited in 
Southern Ry. Co. v. Hamilton 
County. 188 S.W.2d 770, 772, 24 
TeniuApp. 82. 

46 C.J. p 1062 note 93. 

84. Ind.—Hord v. State, 79 N.B. 916, 
167 Ind. 622. 

46 C.J. p 1062 note 94. 

85. Ga.— Corpus Juris cited in 
Butler V. Pape, 188 S.E. 890, 892, 
188 Ga. 599. 

46 aj. p 1062 note 95. 

86. Ky.—Commonwealth y. Sheeran, 
140 S.W. 568, 146 Ky. 861. 87 D.B. 
A.,N.S., 289. 

46 O.J. p 1062 note 96. 

87. Ind.—State ex rel. Holman v. 
Roach, Auditor, 24 NJB. 106, 128 
Ind. 167. 

N.M.—State v. Montoya, 146 P. 956, 
20 N.M. 104. ‘ 

8a Miss.—^Moore v. Walley, 120 So. 
197, 152 Miss. 589. 

89. Tenn.—Leach v. Enochs, 2 Tenn. 
App* 206. 

9a Tenn.—Leach v. Enochs, supra. 



67 C.J.S. 


OFFICERS 


§ 152 


A duty imposed by statute on a specified ofiicer is 
regarded in law as performed by him, whether 
actually performed by him or his authorized deputy, 
and a statutory provision for compensation of such 
public officer fixes the amount to be paid regardless 
of who performed the service.®^ On the other 
hand, deputies have been held not to be public offi¬ 
cers who may receive the compensation prescribed 
for their services merely by virtue of their appoint¬ 
ment, without regard to whether or not they render 
the service in the position.^2 ^ public officer may 
have no power to appropriate to the payment of 
his own debts the compensation due his deputy for 
official services, unless the legislature clearly in¬ 
tends to confer such power on him.^s 

§ 151. Powers 

While, In general, a legally appointed deputy poa- 
seases the aame powera aa the officer whom he repre- 
aenta, a deputy or aubordinate officer may not, without 
atatutory authority, exercise power with respect to the 
duties of an office Involving the exercise of discretion 
and Judgment, or perform Judicial or quasl-Jiidlcial du¬ 
ties conferred on his principal. 

Without statutory authority, deputies or subordi¬ 
nate officials have no power with respect to the du¬ 
ties of an office involving the exercise of judgment 
and discretion nor may they, as a rule, without 
such authority, perform judicial or quasi-judicial 
duties conferred on their principals,^® and a deputy 
may not himself make or appoint a deputy.®® How¬ 
ever, as a general rule under the statutes, a legally 
appointed deputy possesses the same powers as the 
officer whom he represents and may usually do every 
act which his principal may do,®*^ so that all minis¬ 
terial duties pertaining to the office which the prin¬ 
cipal could perform may be performed by a dep¬ 
uty.®® When the law authorizes an officer to ap- 

91. Cal.—Sarter v. Siskiyou County, 

183 P. 862, 42 CaI.App. 530. 

Tex. —Corpus juris dted in Murray 

V. State, 67 S.W.2d 274, 276, 125 
Tex,Cr. 262. 

92. Mont.—State ex rel. Rusch v. 

Board of Com*rs of Yellowstone 
County, 191 P.2d 670. 

93. Tex.—^Bates v. First State Bank 
In Caldwell, CivJ^pp., 106 S.W.2d 
784, error dismissed. 

94. U.S.—U. S. V. Wataske, CCJL 
Okl., 102 P.2d 428. 

46 C.J. p 1063 note 2, 

BSm Ky,—Mullins v. Comxnonwealth, 

172 S.W.2d 211, 294 Ky; 693— 

Knuckles v. Board of Education of 
Bell County, 114 S.W.2d 611, 272 
Ky. 431—^Monroe v. Monroe, 286 S. 

W. 250, 215 Ky. 440. 

8 ®* Ky.—Mullins v. Commonwealtli, 

172 S.W,2d 211, 294 Ky. 693— 

Knuckles v. Board of Education of 


point a deputy without any express limitation on his 
power, the duties of the office may be performed 
by either,®® and a deputy may exercise any of the 
duties pertaining to the office, as the necessity or 
convenience of the public may demand their use,i 
and this power may not be curtailed by the prin¬ 
cipal, unless the law expressly authorises him to do 
so.® 

Where a statute provides that a deputy shall rep¬ 
resent his principal in case of suspension, absence, 
resignation, or death, the deputy may not act if his 
principal is only casually absent,® and, since only a 
permanent absence enables the deputy to act, the 
record should show the legal reason for acting.^ 
A statute defining the powers of deputies has been 
held to relate to deputies who have the power to 
act for their principals in case of their absence or 
inability to act.® 

§ 152. Manner of Acting 

A ministerial act done In the presence, and under 
the authority and direction, of an officer duly authorized 
to perform the act is the act of the officer himself; a 
deputy empowered, eo nomine, to perform particular 
acts may lawfully act in his own name, but, where he 
performs an act which he may do solely because he Is 
such deputy, he may and usually must act in the name 
of his principal. 

A ministerial act done in the presence, and under 
the authority and direction, of an officer duly au¬ 
thorized to perform the act is the act of the officer 
himself.® Although, where a statute empowers a 
deputy, eo nomine, to perform particular acts, he 
may lawfully act in his own name,*^ when any act is 
performed by a deputy, the authority to do which he 
has solely by reason of the fact that he is such dep¬ 
uty, the act may be done, and usually must be done, 

•Sugar Co., 151 N.W. 746, 184 Mich. 
456. 

Utah.—Steinke v. Graves, 62 P. 886, 
16 Utah 293. 

V. Mt. Clemens 
Sugar Co., 161 N.W. 746. 184 Mich. 
466. 

46 C.J. p 1063 note 5. 

2. Utah.—Steinke v. Graves. 52 P. 
386. 16 Utah 293. 

3. La—State v. Briede, 41 So. 487. 
117 La 188. 

4. Ala—Merlette v. State, 14 -So. 
662. 100 Ala 42. 

6. N.T.—Steen v. Nassau County. 88 
N.Y.S.2d 496. 179 Misa 821, affirm¬ 
ed 37 N.T.S.2d 1028, 266 App.Div. 
868 . 

Pa—Commonwealth v. McCua 46 
PaSuper. 416, 

7. Wyo.—^Delfelder v. Teton Land & 
Investment Co.. 26 P.2d 163. 46 
Wyo. 142. 


Bell County, 114 S.W.2d 611, 272 
Ky. 431. 

N.C.—Blake v. Allen, 20 S.E.2d 662, 
221 N.C. 446, 

97- Ky.—^Mullins v. Commonwealth, 
172 S.W,2d 211, 294 Ky. 693— 
Knuckles .v. Board of Education of 
Bell County, 114 S.W.2d 611, 272 
Ky. 481—Monroe v. Monroe, 285 S, 
W. 260, 215 Ky. 440. 

N.C.—^Blake v. Allen, 20 S.E.2d 652, 
221 N.C. 446. 

At least some of official duties of 
officer may be discharged by deputy. 
—Connors v. Jefferson County Fis¬ 
cal Court, 126 S.W.2d 206, 277 Ky. 28. 

98. Iowa—Abrams v. Ervin, 9 Iowa 
87. 

Utah.—^tate Tax Commission of 
Utah V. Katsis, 62 P.2d 120, 90 
Utah 406. 

46 aJ. P 1063 note 3. 

99. Mich.—Sturgis v. Ht Clemens 
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in the name of his principal,^ and, where the act 
done is the signing of some instrument and the dep¬ 
uty signs the name of his principal, the act is the 
act of the principal and binds him and all the par¬ 
ties concerned as fully as if it had been signed by 
the principal,® even though the name of the deputy 
actually signing it is not added.^® When a statute 
provides that deputies “shall act in the name of 
their principal and may do and perform all such of¬ 
ficial acts as” the clerk may perform, a deputy may 
properly sign his own name as deputy under the of¬ 
ficial title of his principal.^^ 

§ 153. Actions against Deputies and Subor¬ 
dinates 

An officer chargecl with duties which he may and 
does execute by means of deputies must be present as a 
party In an action in which the conduct of his deputies 
is reviewed, and the rule applies as to acts of agents or 
subordinates of an ofRcer. 


Where an officer is charged, under a statute, with 
duties which he may and does execute by means 
of deputies, the courts will not review the conduct 
of the deputies in the absence, as a party, of the 
superior for whom they have acted,^® and the rule 
applies as to acts of their agents or subordinates.^* 

§ 154. De Facto Deputies 

The acts of de facto deputies are valid and effectual 
where they concern the public or the rights of third 
persons. 

The general rule that the acts of officers de facto 
are valid and effectual where they concern the pub¬ 
lic or the rights of third persons applies to de facto 
deputies.^^ A de facto deputy performing the func¬ 
tions of an office existing in law, and claiming the 
right by some color of authority, may be held ac¬ 
countable for his conduct as if he were duly and 
legally qualified.^® 


X. LIABILITIES ON OFPIOXAL BONDS 


§ 155. Nature and Existence of Liability in 
General 

An official bond does not create the ilablllty of an 
officer for his failure of duty, since It merely secures a 
liability already In existence, but it does create a new 
obligation based on contract under which the liability 
of both principal and surety is original and primary. 

A bond given by a public officer for the faithful 
performance of his office does not create the lia¬ 
bility on his part for his failure properly to perform 
his office or for his misconduct in office,^® since it 
merely secures a liability already in existence,^^ 
and is, in effect, merely collateral security for the 
faithful performance of his official duties.^* Such 
a bond, however, does create a new obligation, 
which is based on contract,*® under which the lia¬ 


bility of both principal and surety is original and 
primary.*^ 

§ 155 . -Unnecessary, Excessive, or Ille¬ 

gal Bonds 

Where a bond is required of an officer without stat- 
utory provision therefor, it Is ordinarily without legal 
effect, except where the officer secures some direct pe¬ 
cuniary advantage, or It is otherwise sustained by a 
sufficient consideration; but a bond voluntarily given, 
although not required by statute, may be binding on the 
parties where it is intended to serve a lawful purpose 
and is not against public policy. 

Where an official bond is required of an officer 
without statutory provision therefor, it is ordinari¬ 
ly without legal effect,** except where the officer 
secures some direct pecuniary advantage,** or it is 


8 . Ind.—Davis v. State,, 141 N.B. 
468, 193 Ind. 660. 

46 C.J. P 1063 note 10. 

9, m.—Woodward v. Donovan, 167 
IlLApp. 603. 

pa.—Commonwealth v. McCue, 46 Pa. 
Super. 416. 

la Ill.—Woodward v. Donovan, 167 
BlJ^PP. 603. 

11, Tex.—Culp V. Coryell County 
Comrs. Ct, cav.App., 314 ^W. 944, 

•,ia. Wash.—Gorptts gtixia quoted in¬ 
state ex rel. Price v. Peterson, 88 
. P.2d 642, 846. 198 Wash. 490, 

46 C.J. P 1063 note 14. 

IS. Wash.—Ck>rpu8 Jtuis quoted in 
State ex,rel. Price v. Peterson, 88 
P.2d 842, 846, 198 Wash. 490. 

46 aj. p 1063 note 16. 


14. Ky.—Allen v. Maynard, 260 S.W. | 

2. 202 Ky. 477. i 

46 C.J. p 1063 note 17. | 

15. Ala.—Brandon v. State, 173 So. | 

251, 233 Ala. 20, certiorari denied I 
178 So. 263, 233 Ala. 600. I 

15. W.Va.—State ex rel. Boone Nat | 
Bank of Madison v. Manns, 29 SJEL I 
2d 621, 126 WWa. 648. 

17« W.Va.—State ex rel. Boone Mat 
Bank of Madison v. Manns, supra. 

IS. U.S.—Walton v. U. S.. Miss., 9 
Wheat 651, 6 Ii.Bd. 182. 

Ala.—^Riddick v. American Employ¬ 
ers Ins. Co. of Boston, Mass., 182 
So. 46, 286 Ala. 323—State v. Ala¬ 
bama Power Co., 162 So. 110, 280 
Ala. 515. 

Colo.—^People v. Putnam, 122 P. 796, 
62 Colo. 617, Ann.Cas.l913B 1264. 
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Kan.—Ryus v, Gruble. 3 P. 618, 81 
Kan. 767. 

19. Neb.—^Neisius v. Henry, 9 N.W. 
2d 163, 148 Neb. 273. 

20 . S.C,—Chappell v. Fidelity & De¬ 
posit Co. of Maririand, 9 S.B.2d 592, 
194 S.a 124. 

21 . Neb.—Neisius v. Henry. 9 N.W. 
2d 168, 143 Neb. 273—Ericsson v. 
Streltz, 273 N.W. 17, 182 Neb, 692 
—^Kane v. Union Pacific Railroad, 5 
Neb. 105. 

22. ,Okl.—lAgan County t. Harvey, 
62 P. 402, 6.0kl, 639. 

46 C.J. P 1063 ^ote 18. 

2S. Iowa.—Hoeg v. Pinf, ,131 N.W. 
1019, 148 Iowa 243—State v. Hei- 
aey, 9 N.W. 327. 66 loWa 404. 
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otherwise sustained by a sufficient consideration.^^ 
A bond voluntarily given, however, although not re¬ 
quired by statute, may be binding on the parties 
where it is intended to serve a lawful purpose and is 
not against public policy,^5 and a public officer may 
give a particular security, not required by law, to 
persons whose interests are intrusted into his hands, 
for the faithful discharge of his duties toward them,- 
which may be enforced as a common-law obliga¬ 
tion,*® 

Although, when a bond with condition hot re¬ 
quired by statute is wrongfully exacted, under the 
penalty of forfeiture of office, it may be of no le¬ 
gal effect,*'^ such a variance may be fatal only when 
the condition would impose a greater burden on the 
obligor than the law requires.*® Moreover, it has 
been held that when unauthorized conditions are 
added w^hich are separable from valid conditions, 
the invalid provisions may be ignored, and the bond 
is good for such conditions as are prescribed by 
statute,*® and it has further been held that, when 
such a bond is voluntarily given, the principal and 
sureties will be held to the full extent of its terms, 
although it imposes greater obligations than the law 
requires unless such a construction is forbidden by 
statute.*® 

Liability on a bond may not be avoidable because 
the bond is greater than required,and it has been 
held that, where a sum larger than required by law 
is named as the penalty, the bond, if voluntarily 
given, is good,** although, according to some au¬ 
thorities, it is not good as.to the excess.** 


§ 157. -Insufficient, Informal, or Defec¬ 

tive Bonds 

a. In general 

b. Curative statutes 

a. In General 

Liabilities may attach on an ofRcial bond notwith¬ 
standing mere irregularities or a failure to comply exact¬ 
ly with statutory provisions where there is a substantia! 
compliance with the requirements of the law; a require¬ 
ment that an officer shall give a bond does not necessarily 
mean that his signature is necessary to its validity. 

Liabilities may attach on an official bond notwith¬ 
standing mere irregularities or a failure to comply 
exactly with statutory provisions where there is a 
substantial compliance with the requirements of the 
law,*4 as, for example, where the term is not stat¬ 
ed,** or the bond is not under seal,*® or is not made 
to the proper party,*7 or recites that the principal 
was elected when he was appointed,** or although 
the name of the principal appears only in the sig¬ 
nature and not in the body of the bond.** More¬ 
over, the fact that the bond is less than what should 
or might have been required may not serve to avoid 
liability thereon.^® 

Lack of signature of principal, A requirement 
that an officer shall give a bond does not neces¬ 
sarily mean that he must sign it, or that his signa¬ 
ture is essential to its validity.^i Thus, it has been 
broadly stated that, since an officer is liable for 
his failure faithfully to perform the duties of the 
office without regard to a bond, a bond, although 
not signed by him, may be enforced against his 
sureties.^* A bond has been held to be good where 


94. Iowa.—^Hoer v. Pine, 121 N.W. 
1019, 148 Iowa 243. 

Miss.—State v. Baitlett, 80 Miss. 624. 

25. Okl.—Ahsmubs v. Bowyer, 135 
P. 413, 89 Okl. 376, 60 L.RJL.N.S., 
1060. 

46 O.J. p 1064 note 21. 

26. ni.—Todd V. Cowell, 14 HI. 72. 

46 C.J. p 1064 note 22. 

27. U.S.—T7. S. V. Humason, C.C.Or., 
26 F.Cas.No.16,421, 6 Sawy. 199. 

46 C.J. p 1064 note 23. 

28. Pa.—Commonwealth v. Laiuh. 1 
Watts & & 261. 

29. Ark.—Jones v. Haddeld, 96 S.W. 
2d 969, 192-Ark. 224, certiorari de¬ 
nied 67 S.Ct 606. 300 U.S. 667. 81 
L.Bd. 876. ^ 

46 CJr. p 1064 note 26. 

30. Ky.—Rice v. Lavin, 251 S.W. 
990, 199 Ky. 790. 

Pa.—^Philadelphia ,v. .Shallcross, 14 
Phila. 136. 

. % U.S;-^Aatna Casual^ * 4b Surety 
Co. V. People of State of Illinois, 
for Use of Adainson, aCJLIU., 72 
F.2d 462. - T , 


32. S.D.—State v. Taylor, 72 N.W. 
407. 10 S.D. 182, 66 Am.S.B. 707. 

46 C.J. p 1064 note 27. 

33. Ind.—Graham v. State, 66 Ind. 
386. 

Pa.—MoCaraher v. Commonwealth, 5 
Watts & S. 21. 39 Am.D. 106. 

34. Va.—Stinson v. Board of Supers 
of Buchanan County, 149 S.B. 531, 
153 Va. 362. 

46 C.J. p 1064 note 30. 

Unless statute expressly so pro¬ 
vides, failure to comply strictly with 
statute . does not render statutory 
bonds of officers void.—Stinson v. 
Board of Sup’rs of Buchanan County, 
supra. 

Statutes relating to defective olB- 
cdal bonds were enacted for the bene¬ 
fit of aggrieved persons and not for 
the principal or his surety.—Glas- 
cotik V. Mansfield, 158 S.W.2d 358, 25 
TenuJLpp. 40L 

2S. N.J.—Camden v, Greenwald, 47 
A. 468, 66 N.J.Law 468. 

4^3 


36. Minm—^Redwood County v. Tow¬ 
er. 8 N.W. 907, 28 Minn. 46. 

46 C.J. p 1064 note 32. 

87. S.D.—State v. Barnes, 73 N.W. 
80, 10 S.I>. 806. 

46 C.J. p 1064 note 33. 

38. Idaho.—Pocatello v. Maryland 
Fidelity, etc., Co., 237 P. 1106, 41 
Idaho 46. 

39. Tenn.—^Rader v. Davis, 5 Lea 
636. 

40. U.S.—(iSitna Casualty & Surety 
Co. V. People of State of Illinois, 
for Use of Adamson, aCJLIll., 72 
F.2d 452. 

41. Ark.—Oorptui Xoris quoted iu 
Whitlock v. Wood, 101 S.W.2a 950, 
962, 193 Ark. 696. 

Or.—Askay v. M€Uoney, 179 P. 899, 
92 Or. 666. 

42. Ark.—Corpus gnris quoted iu 
Whitlock V. Wood, 101 S.W.2d 960, 
952, 193 Ax*. 695. 

46 C.J. p 1064 note tJ. ' 
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it is joint and several, although the signature of 
the officer is lacking,^3 even though the statute ex¬ 
pressly requires that the bond shall he signed by 
the principal,hut it has also been held that, where 
the bond is joint, the officer must sign.^5 

Some authorities have held that, if the name of 
the principal appears in the body of the bond, the 
bond is valid, although not sig^ied by him.^® Even 
though the signature of the officer is required, it 
may be sufficient if his name is signed by another 
in the presence, and at the request, of the officer.^*^ 
Unless, however, the officer does sign the bond, he 
is not directly liable on it as a matter of contract."^ ^ 
When the security given by an officer is styled an 
‘'undertaking^' by the statute, it is not necessary that 
it should be signed by the principal.^^ 

h. Onrative Statutes 

Statutes providing that bonds given by public officers 
and purporting to be official bonds shdll be valid notwith¬ 
standing defects or irregularities therein may have a 
retrospective, as well as a prospective, operation. 

Under the express provisions of some statutes, 
bonds given by public officers and purporting to be 
official bonds are valid notwithstanding defects or 
irregularities therein.®® Such statutes may have a 
retrospective, as well as a prospective, operation.®^ 
Under such statutes a bond may take effect not as a 
common-law obligation, but as a statutory bond.®^ 

Where a statute provides that the failure to ob¬ 
serve any formality shall not vitiate any official 
bond and that it shall be valid and binding whether 


named in the proper penalties or without any penal¬ 
ty, or whether correct or incorrect in any of its 
recitals, an instrument purporting to be an official 
bond is good, although the penalty is vrrongly re¬ 
cited,®3 or the office is erroneously described,®^ or 
it is not signed by the principal.®® So, under a stat¬ 
ute providing that no official bond shall be rendered 
void by reason of any informality or irregularity in 
its execution or approval, a bond is good notwith¬ 
standing it is joint in form instead of joint and sev¬ 
eral,®® or that it does not designate the term of the 
officer ;®7 and an act providing that a bond shall 
be deemed valid and effectual, notwithstanding any 
defect, insufficiency, or irregularity will cure a de¬ 
fect in the amount of the penalty.®® 

I 158. -Bonds Not Delivered or Ap¬ 

proved 

Liability does not attach on an official bond until It 
has been delivered, but delivery will be presumed from 
possession of the bond by competent authorities and may 
be Inferred from circumstances; sureties may not escape 
liability on a bond because It is not approved by the 
proper authorities or within the time prescribed by 
statute. 

Liability does not attach on an official bond until 
it has been delivered,®® but delivery will be presum¬ 
ed from possession of the bond by competent au¬ 
thorities,®® and may be inferred from circumstanc¬ 
es;®^ and the principal and his sureties may not 
object to the manner,®® or time of the delivery,®® 
of the bond, or that it has been delivered to an im¬ 
proper person.®^ 


43. Arlz.—^Pima County v. Snyder, 
44 P. 2S7, 6 Axiz. 46. 

’Whese principal acts and receives 
pnbUo moneys under bond, surety’s 
liability on joint and several bond 
of public official is not affected by 
principal’s failure to sign bond.—U. 
S. Fidelity & Guaranty Co. v. Mc¬ 
Curdy. 180 S.B. 902, 51 GaJVpp. 607. 

44. Mont.—^Deer Lodge County v. U. 
S. Fidelity, etc., Co., 112 P. 1060, 
42 Mont 815, Ann.Cas.l912A 1010. 

46 O.J. P 1064 note 89. 

45. Mich.—Corpus Jtiris cited in 
Berlin Tp., Monroe County v. Nei- 
dermeier, 275 N.W. 204, 205, 281 
Mich. 450—Johnston v. Kimball 
Township, 89 Mich. 187, 88 Azn-R. 
872. 

46 C.J. p 1064 note 40. 

46. Ariz.—Pima County v. Snyder, 
44 P. 297, 5 Ariz. 45. 

46 C.J. P 1064 note 41. 

47. Va.—Calwell v. Commonwealth, 
17 Qratt 891, 68 Va. 891. 

48. Or.—^Askay v. Maloney, 179 P. 
899, 92 Or. 568. 

49. Or.—Fleischner v. Florey, 224 P, 
88 L Xll Or. 85. 


60- Utah.—^Beaver County v. Home 
Indemnity Co., 52 P.2d 436. 88 
Utah 1. 

Purpose of statute 
•Statute providing that bonds of all 
civil officers should be construed to 
cover duties required by laws passed 
subsequent to giving of bonds, and 
that no bond should be void for fail¬ 
ure to comply with law as to mat¬ 
ters of form or substance, but should 
be valid as to all matters contained 
therein, if bond complied substantial¬ 
ly with law, was passed to prevent 
courts from following rule that bond 
which did not conform to law was 
void, and thus permit surety to es¬ 
cape liability even for that which 
by terms of bond it contracted to be 
liable for.—^Beaver County v. Home 
Indemnity Co., supra. 

51- H.C.—State v. Jones, 29 N.C. 
359. 

62. Ind.—U. S. Fidelity, etc., Co, v- 
Poetker, 102 N’.E, 372, 180 Ind. 265, 
L.R.A.1917B 984, error dismissed 
35 S.Ct. 201, 235 U.S. 683, 59 L.Bd. 
423. 

Miss.—Cox V. Boss, 66 Miss. 481. 

53. Miss.—State v. Smith, 40 So. 
22, 87 Miss. 551. 
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54. Miss.—State v. Hundley, 87 So. 
890, 125 Miss. 355. 

55. Miss.—^Adams v. Williams, 52 So. 
866, 97 Miss. 113, 80 L.R.A.,N‘.Ss, 
855, Ann.Cas.l912C 1129. 

56. Neb.—^Perkins County v. Miller, 
75 N.W. 677, 66 Neb. 141. 

67. Neb.—^Perkins County v. Miller, 
supra. 

58. N.C.—State v. Jones, 29 N.C 
359. 

59. Minn.—State v. Young, 23 Minn. 
551. 

Neb.—Paxton v. State, 81 N.W. 883. 
59 Neb. 460, 80 Am.S.R. 689. 

60. U.S.—Moses V. U. S., APP.D.C., 
17 S.Ct. 682, 166 U.S. 671, 41 L.Ed. 
1119. 

Tenm—McLean v. State, 8 Heisk. 22. 

61. Or.—Portland v. Besser, 10 Or. 
242. 

62^ Miss.—State v. Cooper, 58 Miss. 

63. Ala.—Sprowl v. Lawrence, 88 
Ala. 674. 

Miss.—State v. Cooper, 53 Miss. 616. 

64. N.a-nState. v. McAlpin, 26 N.C. 
^ 140. 
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Approval. A statutory requirement of approval 
of an ofSdal bond is for the benefit and convenience 
of the public, and, since such a requirement is mere¬ 
ly directory, sureties may not escape liability be¬ 
cause the bond is not approved by the proper au- 
thorities,®5 or within the time prescribed by stat¬ 
ute.®® 

I 159 . -Bonds Signed in Blank or on 

Condition 

Sureties may be liable on a bond where they sign It 
In blank and the amount of the penalty is made greater 
than they stipulated for, or where they sign and deliver 
the bond to the principal obligor on condition that others 
sign It before it Is delivered to the obligee and the con¬ 
dition is not fulfilled, unless the obligee has notice of the 
condition. 

Sureties who sign a bond in blank may be bound, 
although the amoimt of the penalty is made greater 
than they stipulated for.®'^ Moreover, when a bond 
has been signed and delivered to the principal ob¬ 
ligor by a surety, on condition that others shall sign 
before it is delivered to the obligee, and it is deliv¬ 
ered without such signatures being obtained, the 
condition imposed will not avail the surety.®^ On 
the other hand, the sureties are not liable if the 
obligees had notice that the sureties had made con¬ 
ditions which were not met®^ 

§ 150 . — Bonds of De Facto OfiBcers 

Bonds given as security for the discharge of the 
duties of an office are good, although the principals 
thereon are officers de facto. 

Bonds given as security for the discharge of the 


duties of an office are good, although the principals 
thereon are officers de facto, since neither the prin¬ 
cipal nor the sureties may be heard to impeach the 
official title of the principalJ^ 

§ 161. Scope and Extent of Liability 

a. In general 

b. Duties as to which liability extends 

c. Neglect or malfeasance 

d. Acts outside official duty 

e. Custody of, or accounting for, funds 

f. Accounting for, or return of, compen¬ 

sation or fees 

g. Damages 

h. Interest 

i. Acts of deputies, agents, or subordi¬ 

nates 

a. In General 

Ordinarily the contract of a surety on an official 
bond is strictly Interpreted In favor of the surety; lia¬ 
bility on an official bond is usually limited by the terms 
of the contract, but statutes and ordinances existing at 
the execution and delivery of the bond have been held to 
become an Integral part thereof. 

As a rule, the contract of a surety on an official 
bond is subject to the strictest interpretation, in fa¬ 
vor of the surety,but there is authority holding 
that the rule that a surety company bond to indem¬ 
nify an employer against an employee's default 
should be most strongly construed against the sure¬ 
ty company is applicable to official bonds.*^^ In any 


6S. U.S.—-®tna Casualty & Surety 
Co. V. People of State of Dlinois, 
for Use of Adamson, C.C.A.I11., 72 
F.2d 452. 

Ky.—OorptLS Juris cited la Fidelity & 
Deposit Co. of Maryland v. Com¬ 
monwealth, for Use of City of 
Jackson. 67 S.W.2d 719, 720, 262 
Ky. 476. 

46 C.J. p 1065 note 61. 

Beasoxts for rule 

(1) Statutes providiniT for the ap¬ 
proval of official bonds are for the 
protection of the public and not for 
the protection of the surety.—Ameri¬ 
can Surety Co. of New York v. Com¬ 
monwealth, 21 S.B.2d 748, 180 Va. 97. 

<2) The government ia not re¬ 
sponsible for laches or wrongful acts 
of its officers.—^Miller v. Rockcastle 
County, 58 S.W.2d 698, 248 Ky. 290. 

(3) The fulfillment of the purpose 
for which an official bond is given 
should not he dependent on. the acts 
or omissions of other officers.—Board 
of Commissioners of Shelby County 
V. Hack, 88 N.B.2d 867, 109 Ind.App. 
106. 


66. Neb.—Holt County v. Scott. 78 
N.W. 681, 63 Neb. 176. 

46 C.J. P 1065 note 62. 

67. U.S.—Butler v. U. S., Tenn., 21 
Wall. 272, 22 L,.Ed. 614. 

46 C.J. p 1065 note 63. 

68. Minn.—r e s t o n Independent 
School Dist. No. 45 v. Robinson, 
84 N.W. 105, 81 Minn. 805, 83 Am. 
S.R. 874. 

46 C.J. p 1065 note 64. 

Some statutes expressly provide 
that a surety on art official bond may 
not avoid liability on the ground that 
he signed or delivered it on condition 
that it should not be delivered to the 
proper officer or should not become 
perfect unless executed by some oth¬ 
er person, who does not execute it.— 
Bromberg v. Maryland Fidelity & De¬ 
posit Co., 86 So. 622, 139 Ala. 838. 

69. U.S.—Corpus Juris cited in 
Hale County, Tex. v. American In¬ 
demnity Co., C.C.A,Tex., 63 P.2d 
275, 278, rehearing denied 65 F.2d 
1017, certiorari denied 54 S.Ct. 207, 
290 U.S. 697, 78 D-Bd. 699. 

46 C.J. P 1065 note 65. 

70. .^k.—Jones v. Hadfield, 96 S.W. 
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2a 959, 192 Ark. 224, 109 A.WR. 
488, certiorari denied Fidelity & De¬ 
posit Co. of Maryland v. Jones, 57 
S.Ct 606, 800 U.S. 667, 81 LuBd. 
875. 

Tex.— Corpus Juris cited in Kugle v. 
Glen Rose Independent School Dist. 
No. 1, Civ-App., 50 S.W.2d 375, 376, 
affirmed Pruitt v. Glen Rose Inde¬ 
pendent School Dist. Ne. 1, 84 S.W. 
2d 1004, 126 Tex. 46, 100 A.D.R. 
1158. 

46 C.J. P 1066 note 66. 

71. U.S.—Platte County v. New Am¬ 
sterdam Casualty Co., D.C.Neb., 6 
F.R.D. 475. 

Ga.—Goforth v. Fidelity & Cas. Co. 
of N. Y., 66 S.B.2d 666, 80 Ga.App. 
121—^Board of Bducation of Miller 
County V. Fudge, 62 ‘S.B. 164, 4 
Ga.App. 637. 

HI.—^People V. Toomey, 13 NJB. 621, 
122 HI. 308—Cooper v. People, for 
. Use of Madison County, 85 HI. 417. 
Md.—Smith V. 'Turner, 61 A. 334, 101 
Md. 684. 

Mo.—State ex rel. Bell v. Yates, 132 
S.W. 672, 231 Mo. 276. 

46 C.J. P 1066 note 67. 

72. Fla.—Carlton, for Use and Bene- 
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event, liability on official bonds usually is limited 
or measured by the terms of the contract,"3 and the 
obligation of a surety thereon ordinarily should 
not be extended by implication beyond its terms,^^ 
or beyond their reasonable and necessary import,^5 
and liability on the bond may be predicated only on 
a breach of its obligations or conditions.**® 

An official bond does not increase the liability of 
the officer.^*^ That which would constitute a breach 
of the bond on the part of the officer is a breach 
with respect to the surety,*^® since the engagement 
of the surety rests on the same obligation as that 
imposed on the officer,^® Thus, the surety is not 
liable for injuries caused by the officer in the course 
of properly and faithfully performing his duties 
according to law,®® since the surety is not liable 
unless the officer is;®^ and the liability of the sure¬ 
ty is, in its final analysis, dependent on that of the 
officer.®^ 

Whether the undertaking of a surety is more or 
less extensive than the statutory requirements, his 
liability has been held determinable thereby, in the 
absence of a statute to the effect that an official 


bond shall be deemed to contain the conditions pre¬ 
scribed by statute,®® and, where a bond is not made 
payable to the obligee designated by statute and not 
conditioned as required by law, it has been held to 
constitute a common-law undertaking on which a 
surety is liable only according to its provisions.®^ 
On the other hand, since a surety is considered as 
having known the law, and as having made his en¬ 
gagement with respect thereto,®® the doctrine that 
the liability of a surety on an official bond is lim¬ 
ited by the terms of the bond has been considered 
to be itself limited by the terms of the law prescrib¬ 
ing the bond,®® and statutes and ordinances valid 
at the execution and delivery of an official bond 
have been held to become an integral part there- 
of.®7 

The law has been considered to be as much a 
part of the bond as if written into it,®® and it has 
been held that the terms used in the bond should 
be fairly construed to accomplish the security de¬ 
signed, within the scope of the language used, taken 
with controlling provisions of law covering the 
subject®® Moreover, it has been held that the in- 


fit of Okeechobee County, v. De¬ 
troit Fidelity & Surety Co., 151 
So. 828. 112 Fla. 644, followed In 
151 So. 382. 112 Fla. 644. 

78 , XJ.S.—^Platte County v. New Am¬ 
sterdam Casualty Co., D.CNeb., 6 
P.R.D. 475. 

Fla.—Holland v. American Surety Co. 
of New York, 6 So.2d 280, 149 Fla. 
285. 140 A.L.R. 1451. 

Neb.—Van Sickel v, Buffalo County. 
18 N.W. 19, 18 Neb. 103, 42 Am.R. 
763. 

74 . HI.—People v. Toomey, 18 N.E. 
621, 122 HI. 808—Cooper v. The 
People for TJse of Madison County, 
.86 IIL 417. 

Mo.—State ex rel. Bell v. Tates, 182 
S.W. 672, 231 Mo. 276. 

46 C.;r. P 1066 note 68. 

venthout statutory authority, sure¬ 
ty on official bond should not he held 
to contract broader than bond.— 
Thunder Hawk School Dist. No, 8 v. 
Western Surety Co., 236 N.W. 921, 
58 S.D. 812. 

75, Pla.—Holland v. American Sure¬ 
ty Co, of New York, 6 So.2d 280, 
149 Fla. 285, 140 A.L.B. 1451. 

7«. Ark.—State, for Use of Glover 
V, McHroy, 116 S.W.2d 601, 196 
Ark. . 68. 

Iia>-:Gray v, De Bretton, 188 So, 722, 
192 Da; 628. 

iTm W.Va.—State ex rel. Boone Nat. 
Bank of. Madison v. Manns, 29 SJS. 

2 d eai, 126 W.Va,, $ 43 . 

78. N.C.—Avery County v; Braswell, 
1 SJBL2d 864, 215 N.C. 270. 


79. N.C.—Avery County v. Braswell, 
supra. 

60, III.—Bencie v. Williams, 86 N.B. 

2d 258. 337 IllApp. 414. 

81. m.—^Bencie v. Williams, supra. 
88. Tenn,—^Bums v. Duncan, 133 S. 

W.2d 1000. 23 TennApp. 374. 

83. Wis.—^Bankingr Commission of 
Wisconsin v. National Surety Cor¬ 
poration, 11 N.W.2d 171, 248 Wis. 
542. 

6^ Ga.—United States Fidelity & 
Guaranty Co. v. McCurdy, 180 S.B. 
902, 51 Ga.App. 507. 

85. U.S.—^Maryland Casualty Co. v. 
Kansas City, Mo., C.C.AM 0 ., 128 F. 
2d 998. 

Ga.—Citizens’ Bank of Colquitt v. 
American Surety Co. of New York, 
164 S.E. 817, 174 Ga. 852, con¬ 
formed to American Surety Co. of 
New York v. Citizens* Bank of Col¬ 
quitt, 164 S.E. 902, 45 GaApp. 405. 
45 CJ, p 1066 note 70. 

88. Fla.—Holland v. American Sure¬ 
ty Co. of New York, 6 So.2d 280. 
149 Fla. 285, 140 A.D.R, 1451. 

87. U.S.—Howard v. U. S., C.CJLIU., 
87 F.2d 243. 

Ala.—Covington County v. O’Neal, 
195 So. 234, 239 Ala, 322—State v. 
Alabama Power Co., 162 So. 110, 
230 Ala. 515—National Surety Co. 
V. State, 123 So. 202, 219 Ala. 609. 
Ark.—Wycough v. .State, 6 S.W. 698, 
50 Ark. 102. 

CaL—^Hartford Acrident & Indemnity 
Co. V. City of Tulare, 186 P.2d 121, 
80 Cal.2d 832. 

Ga.—Citizens’ Bank of Colquitt v. 
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American Surety Co. of New York, 
164 S.EL 817, 174 Ga. 852, conformed 
to American Surety Co. of New 
York V. Citizens’ Bank of Colquitt, 
164 SB. 902, 45 Ga.App. 405. 
Ind.—U. S. Fidelity, etc., Co. v. Poet- 
ker, 102 N.R 372. 180 Ind. 255, er¬ 
ror dismissed 35 S.Ct. 201, 235 U. 
S. 683, 59 L.Bd. 423. 

Ohio.—Southern Surety Co, v. Ben¬ 
der. 180 N.B. 198; 41 Ohio App. 641. 
46 C.J. p 1066 note 69. 

88. Fla.—^Holland v. American Sure¬ 
ty Co. of New York, 6 So.2d 280, 
149 Fla. 285, 140 AL.R. 1451. 

Ill.—^People, for Use of Pope County 
V. Shetler, 47 N.B,2d 732. 318 Ill. 
App. 279. 

Ohio.—Southern Surety Co. v. Ben¬ 
der, 180 N.B. 198, 41 Ohio App. 
541. 

89. Fla.—Holland v, American Sure¬ 
ty Co. of New York, 6 So.2d 280. 
149 Fla. 285, 140 AX.R. 1451. 

46 C.J. P 1066 note 71. 

'^Psithfiil’’ discharge of duties 
Where a public officer gives a bond 
for the ^’faithful” discharge of his 
duties, ’Taithful” implies that officer 
has a«»umed that measure of respon¬ 
sibility laid on him by law had no 
bond been given, that the object ef 
such a bond is to secure sureties for 
performance of duties of office ac- 
Cdrdlng to law, and that everything 
is *%uifaithfulnes8” which the law 
does not excuse. 

Ind.—National Surety Co. v.. State, 
161 N.B. 882. 90 IndApp. 524. ^ , 
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sertion of a limitation on a liability imposed by the 
statute is unlawful.®® To this extent at least the 
doctrine of strictissimi juris does not apply.®i The 
fact that the instrument which an officer is required 
to give in order to qualify is styled by the statutes 
an official undertaking rather than an official bond 
does not affect the question of strict accountability, 
but only the form.®® 

Private agreements. A private agreement be¬ 
tween surety and principal,®® or between the sure¬ 
ties of concurrent bonds,®^ in the nature of a con¬ 
dition, will not affect the rights of the public when 
the bond has been accepted by the proper authori¬ 
ties. 

Where supersedeas bond given. There is author¬ 
ity holding that, as between the sureties on an offi¬ 
cial bond and the sureties on a supersedeas bond 
given in connection with a review by writ of error 
of his removal from office, for defaults occurring 
while the removal order is suspended and the su¬ 
persedeas bond is in force, the sureties on the official 
bond of the officer are only secondarily liable.®® 

Validating statutes. Where a statute provides 
that a bond purporting to be an official bond shall 
be valid and binding whether correct, or incorrect 
in any of its reciuls,®® or notwithstanding any vari¬ 
ance in the penalty or condition of the instrument 
from the provisions prescribed by law,®*^ or that no 
official bond, shall be void for want of form or sub¬ 
stance or recital or condition,®® or that the failure 
to execute an official undertaldng in the form pre¬ 
scribed by law shall not affect the liability for the 


sureties therein,®® the liability of the sureties is 
measured by the provisions of the statute, rather 
than by the language of the obligation itself. Where 
a statute provides that a bond, which is not as pre¬ 
scribed by law, stands in the place of the official 
bond subject to all the remedies which might have 
been maintained if the bond had been regular in 
form, any conditions prescribed by the statute for 
the official bond which are omitted from the bond 
actually given will be supplied and read into it,^ 
and, under such a statute, the bond is in legal effect 
pa^’able and conditioned as required by statute,® 
so that an obligor is powerless to change the con¬ 
dition imposed by the statute by inserting in the 
bond restrictive provisions.® 

b. Duties as to Which Liability Extends 

(1) In general 

(2) Duties of distinct offices 

(3) Added or altered duties 

(1) In General 

Although It has been held that llablllt/ on an official 
bond may not be extended to Include liabilities arising 
from duties not covered by the conditions of the bond, 
notwithstanding the duties are Imposed on the officer by 
law, It has also been held that statutes defining the du¬ 
ties of a particular officer should be read into Ills bond 
so as to become a part thereof. 

Although it has been held that liability on an of¬ 
ficial bond may not be extended to include liabili¬ 
ties arising from duties not covered by tlie condi¬ 
tions of the bond, notwithstanding they, are imposed 
on the officer by law,^ the engagement of a surety 
on a faithful performance bond has been held to 


Neb.—Thurston County to Use of 
Vesely v. Chmelka, 294 N.W. 857, 
138 Neb. 696, 182 A.L..II. 1077. 

<9exLefit of persons injured” 

A statute providingr that official 
bonds shall be for the benefit of per¬ 
sons injured or aggrieved must be 
read with the conditions of the bond, 
and, so construed, refers only to such 
liabilities as are within the fair in¬ 
intendment of the obligation itself. 
Ga.—Citizens* Bank of Colquitt v. 
American Surety Co. of New'York, 
164 S.K 817, 174 Ga, 852. conform¬ 
ed to America Surety Co. of New 
York V. Citizens* Bank of Colquitt, 
164 S.B. 902, 45 Ga.App. 405. 
Wash.—MePhee v. U. S. Fidelity, etc., 
Co., 100 P. 174, 62 Wash. 164, 182 
Am,S.R. 968, 21 L.ILA.,N.B.. 635. 

Present or possible olalmants 
Unless so provided by statute a 
surety cannot be required to ascer¬ 
tain all present. or possible future 
claimants to share In amount covered 
by official bond.—Southern Surety Co. 
v; Bender, 180 N.B. 198, 41 OhiO-Aiifp. 
641. - 


90. W.Va.—State v. McGuire, 83 S. 
E. 313, 46 W.Va. 328, 76 Am.S.R, 
822. 

46 C.J. p 1066 note 72. 

91. Ind.—Holthouse v. State, 97 N.B. 
130, 132, 49 Ind.App. 178. 

46 CJ, p 1066 note 73. 

92. Or,—^Plelschner v. Porcy, 224 P. 
831, 111 Or. 85. 

93 . Tex.—Coe v. Nash, Clv.App., 40 
S.W. 236, reversed on other 
grounds 41 S,W. 473. 91 Tex. 113. 

9^ U.S,—Empire State Surety Co. v. 
Carroll County, Iowa, 194 F. 593, 
114 UCJU 436, 

46 C.J. p 1066 note 76. 

95. Va—JStna Casualty & Surety 
. Co. of Hartford, Conn., v. Board 
of Supers of Warren County, 168 
S.E. 617, 160 Va 11. 

98. Miss.—rState v. Smith, 40 So. 22, 
87 Miss. 551. 

97. N.C.—State v. Sutton, 26 SJB. 
920, 120 N.C. 298. 

46 C.J.- P 1066 note 78. 

98. Ind.—U. S. Fidelity, etc., Co. v. 
Foetker, 102 N.B. 372, 180 Ind. 256. 
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Li,R.A.1917B 984, error, dismissed 
35 S.Ct. 201, 235 U.S. 683, 59 U.Ed. 
423—^Yeakle v. Winter^... 60 Ind. 
554. 

99 . N.Y.—New York v. Goldman, 26 
N.E. 456, 126 N.Y. 396—^Bath v. Mc¬ 
Bride, 142 N.Y.S. 1014, 81 Mfsc. 
618. 

1 . Ala—Scott V. U. S. Fidelity & 
Guaranty Co., 41 So.2d 298—Jones 
V. Buckelew, 25 So,2d 23, 247 Ala 
475. 

46 C.J. p 1067 note 81. 

2i Ala—Scott V. U. S. Fidelity Sb 
Guaranty Co., 41 So.2d 298—^Jones 
V. Buckelew, 25 So.2d 23, 247 Ala 
475—National Surety Co. v. State, 
123 So. 202, 219 Ala 609. 

3. Ala—^U. S. Fidelity, etc., Co. v. 
Union Trust, etc., Co., 38 So. 177, 
142 Ala 632. 

ind.—Southern. Surety Co. v. Kjnney, 
127 N.B. 676, 74 Ind.App. 205. 

4. N:e.—Holt V. Mcluean. 16 N.a 
347, 349. 

46 C.J. p 1067 note 84. 
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be entered into with respect to the law which defines 
the officer’s duty,5 and that statutes defining the du¬ 
ties of a particular officer should be read into the 
bond so as to become a part thereof.® 

Where an officer is a member of a public corpo¬ 
rate board on which a duty rests, he ordinarily is 
not liable on his bond for the failure of the board 
to perform such duty but this rule does not apply 
where the duty is regarded as ministerial,® or where 
the duty is positively imposed by law and its per¬ 
formance required at a time or in a manner on con¬ 
ditions specifically designated, and not dependent on 
the officer’s judgment or discretion, so that he may 
not rightfully dispense with any of the essential 
forms of proceedings prescribed.® 

(2) Duties of Distinct Offices 

Where an officer holds two distinct offices, although 
one is held ex officio, a bond given for the faithful per¬ 
formance of one office does not cover his liability for his 
acts in the other office, but this is not true where the 
offices are not in fact distinct, or where a statute ex¬ 
pressly provides that the bond shall cover both offices. 

Where an officer holds two distinct offices, al¬ 
though one is held ex officio, a bond given for the 
faithful performance of one office does not cover his 
liability for his acts in the other office nor are 
his bondsmen answerable for a dereliction of duties 
not pertaining to the office for which the bond was 
given,especially where an additional and totally 
distinct bond is required for the faithful perform¬ 
ance of such other duties,i® even though such addi¬ 
tional bond is not in fact given.i® However, the 


rule has been held not to apply where the offices 
are not in fact distinct,!^ and, of course, it does 
not apply where the statute expressly provides that 
the bond shall cover both offices.i® 

(3) Added or Altered Duties 

Ordinarily an official bond covers not merely the 
duties imposed on the officer by existing laws, but also 
duties belonging to, and naturally connected with, the 
office, as they may be from time to time fixed and reg¬ 
ulated by law, provided the law Imposing the new duties 
does not provide for a special bond, and the new duties 
are germane to the office. 

Ordinarily a bond conditioned for the discharge 
of the duties of an office covers not merely duties 
imposed by existing laws, but also duties belonging 
to, and naturally connected with, the office, as they 
may be, from time to time, fixed and regulated by 
Iaw,i® unless the law imposing the new duties pro¬ 
vides for a special bond.^^ It is, however, only 
by a subsequent law, and not by the act of individ¬ 
uals, or the judgment or decree of any court, that 
additional duties may be imposed, or existing duties 
enlarged, involving in liability the sureties on the 
officer’s official bond.^® Moreover, where new du¬ 
ties and powers not germane to the office are added 
to it after the execution of the bond, the sureties 
are not responsible for the faithful performance of 
such duties but remain responsible merely for the 
performance of the original duties.^® 

While the holder of a constitutional office, and 
his sureties, are not liable on a bond for failure to 
perform duties which the legislature has attempted 
to thrust on that office by an unconstitutional act,®® 


U.S.—Maryland Casualty Co. v. 
Kansas City, Mo., C.C.A.M 0 ., 128 F. 
2 d 998. 

e. Ala.—Covington County v. 
O’Neal, 196 So. 234, 289 Ala. 322— 
State T. Alabama Power Co., 162 
So. 110. 2S0 Ala. 615. 

HI.—^People, for Use of Pope Coun¬ 
ty, V. Shetler, 47 N.E.2d 732, S18 
ni,App. 279. 

N.C.—Avery County v. Braswell, 1 
S.B.2d 864, 216 N.C. 270. 

7. Fla.—Fidelity & Deposit Co. of 
Maryland v. Cone, 190 So. 268, 138 
Fla. 804, 123 A.D.R. 760. 

8 . Fla.—^B^delity &, Dejlosit Co. of 
Maryland v. Cone, supra. 

8 . Fla.—Fidelity & Deposit Co. of 
Maryland v. Cone, supra. 

10. U.S.—Cknrpns jmxis cMeO. In 
Hale County, Tex. v. American In¬ 
demnity Co., C.C.A.Tez., 63 F.2d 
276, 277, rehearing denied $6 F.2d 
1017, certiorari denied 54 S.Ct. 207, 
290 U.S. 697, 78 L.Ed. 699. 

Cal.—City of San Bruno v. National 
Surety Co.. 6 P.2d 961, 119 CalJlpp. 
27 . 


Kan.—Corpus Otiris oited in State v. 
American Surety Co. of New York, 
46 P.2d 611, 613, 142 Kan. 246. 

46 C.J. p 1067 note 86. 

11 . Cal.—City of San Bruno v. Na¬ 
tional Surety Co., 6 P.2d 961, 119 
CalA.pp. 27. 

X 2 . Wis.—Milwaukee v. U. S. Fidel¬ 
ity, etc,, Co., 129 N.W. 786, 144 
Wis. 603. 

46 CJr. p 1067 note 86. 

13. N.C.—County Trustee v. Mat- 
lock, 12 N.a 214. 

14. Ala.—Jones v. Wilson, 60 Ala. 
332. 

46 C.J. p 1067 note 88. 

Duties of one office part of othor 
Where a surety on an official bond 
becomes responsible for the defaults 
of a principal with respect to a par¬ 
ticular office and the principal also 
holds a second office, the duties of 
which are by law made a part of the 
duties of the first, the surety is re¬ 
sponsible for defaults in performing 
,the duties of the second.—^Union 
Bank 6b Trust Co. of Lios Angeles v. 
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Dos Angeles County, 81 P.2d 919, 11 

Cal.2d 676. 

15. Cal.—People v. Edwards, 9 CaL 
286. 

16. Idaho.—Hurlebaus v. American 
Falls Reservoir Dist, 286 P. 698, 
49 Idaho 158. 

Ind.—Peters v. Bechdolt, 192 N,E 
116, 100 Ind.App. 396. 

Ky.—Corpus Juris dted in Fidelity & 
Deposit Co. of Maryland v. Board 
of Trustees of Elkton Graded Com¬ 
mon School Dist, 67 S.W.2d 467, 
468, 247 Ky. 635. 

46 C.J. p 1067 note 91. 

17. Wis.—^Milwaukee County v. Eh- 
lers, 46 Wis. 281. 

46 C.J. p 1067 note 92. 

18. Ala.—Coleman v. Ormond, 60 
Ala. 828. 

19. Ind.—Peters v. Bechdolt. 192 N. 
E. 116, 100 IndAtpp. 396. 

46 C.J. P 1067 note 94. 

90. Idaho.—State v. Mai com, 226 

I P. 1083, 39 Idaho 186. 
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it is competent for the legislature, in exacting offi¬ 
cial bonds and prescribing their conditions, to re¬ 
quire that they shall be conditioned for the faithful 
performance of all duties that may be imposed by 
subsequent statutes during the officer’s continuance 
in office,21 and, where this has been done by a gen¬ 
eral statute, the sureties on an official bond, condi¬ 
tioned as required by the statute, are liable for their 
principal’s default with respect to additional duties 
subsequently imposed, unless the statute imposing 
such duties shows an intention that they shall not 
be so liable.22 Also, where the covenant in the 
bond binds the principal to perform all duties now 
or hereafter required of his office by law, it is no 
defense to the sureties that new duties added made 
a fundamental change in the duties and responsi¬ 
bilities of the office.23 Where additional duties are 
imposed on an officer by his promotion, the duties 
being germane to those he performed in the sub¬ 
ordinate position, liability on his bond given prior 
to his promotion for his faithful and impartial dis¬ 
charge of the duties of the office will cover the new 
duties.24 

c, Neglect or Malfeasance 

While the sureties on the bond of an officer may be 
held liable for his official misconduct or negligence, pro¬ 
vided such negligence or misconduct proximately causes 
the loss sustained, they are not liable for an honest er¬ 
ror In Judgment or want of skill on the part of the officer. 

Where an officer, acting in a matter in which he 
is authorized to act, is guilty of official misconduct 
or negligence, he is not faithfully performing his 
official duties, and he and his surety are liable on 
his official bond for resultant damages,25 but liability 


extends only to cases where an officer’s neglect or 
misconduct is the proximate cause of the loss sus- 
tained.25 A failure to discharge any of his official 
duties constitutes a breach of the terms of his bond 
on the part of an officer,27 and the condition of a 
bond providing for the faithful discharge by the 
principal of his official duties is broken by the mere 
negligence, without corruption, of the principal 
in the performance of a ministerial duty,28 which 
performance does not involve the exercise of discre- 
tion.29 

An officer and his surety may be liable on a bond 
where the officer knowingly violates the plain terms 
of a statute because, in his opinion, better results 
will be attained by doing so.20 However, the sure¬ 
ty on an official bond conditioned that the officer 
shall faithfully execute the duties of his office may 
not be liable for an honest error in judgment or 
want of skill on the part of his principal 

(L Acts Outside Official Duty 

(1) In general 

(2) Color of office 

(1) In General 

Usually liability on an official bond arises only for 
acts of the officer which pertain to some function which 
the law imposes on his office, but the sureties on the 
bond may also be held liable when the officer abuses the 
authority or discretion, or exceeds the power, vested In 
him. 

Liability on an official bond arises as a rule only 
with respect to acts of the officer which pertain to 
some function or duty which the law imposes on his 
office.22 Thus, sureties are not liable for a purely 


21. Ala.—^Morrow v. Wood, 56 Ala. 1. 

22. Ala.—Morrow v. Wood, supra. 

46 CJ. p 1068 note 97. 

23. Iowa.—Mahaska County v. In¬ 
galls, 14 Iowa 170. 

24. W.Va.—State ex rel. City of 
Beckley v. Roberts, 40 S.E12d 841, 
129 W.Va, 689. 

9S, Ariz.—Sims Printing Co. v. Ker- 
by, 106 P.2d 197, 56 Ariz. ISO. 

Ga.—Culpepper v. tJ. S. Fidelity & 
Guaranty Co., 33 S.B.2d 168, 198 
Ga. 56, conformed to 33 S.E:.2d 526, 
72 GaA.pp. 171. 

Ky.—Boden v. Harter, 41 S.W.2d 920, 
240 Ky. 138—^iEJtna Casualty & 
Surety Co. v. Commonwealth, 25 S. 
W.2d 51, 233 Ky. 142. 

Okl.--Ingles v. Hotze, 180 P.2d 302, 
191 Okl. S7a 

Tex.—.Miller v. Foard County, Civ. 

App., 59 S.W.2d 277. 

46 CJ. p 1068 note 99. 

Panure of guasl-piiblio official, 
whose actions are not governed by 
statute, to exorcise ordixuiry care 
and prudence, creates liability 


against official and his surety.— 
Howard v. U. S., C.C.A.ni., 87 F.2d 
243. 

Gross negUgeaoe constitutes want 
of fidelity amounting to a breach of 
a bond conditioned that the principal 
shall faithfully execute the duties of 
his office.—Alexandria v. Corse, D.C., 
1 F.Cas.No.183, 2 Cranch.C.C. 363. 

26. Cal.—City of Saji Bruno v. Na¬ 
tional Surety Co., 5 P.2d 961, 119 
CalA^pp. 27. 

27. Miss.—State for Use of Smith 
V. Smith, 126 So. 825, 156 Miss. 288. 

28. Kan.—Corpus Juris gnoted in 
City of Anthony v. Corbin, 299 P. 
603, 605, 133 Kan. 337. 

46 C.J. p 1068 note 1. 

29. U.S.—U. S. V. Perkins, C.C.A. 
Mo., 280 F. 546. 

Or.—State v. Chadwick, 10 Or. 465. • 

30. Ariz.—^Button v. Nevin, 36 P.2d 
668 , 44 Ariz. 247. 

Even thongli with the best of iu- 
teutloiLS^ if an officer knowingly vio¬ 
lates the law, he and his bondsmen 


must take the consequences.—^Button 

V. Nevin, supra- 

31. U.S.—Alexandria v. Corse, D.C., 
1 F.Cas.No.183. 2 Cranch C.C. 363. 

32. Ala.—Corpus Juris cited In Cul- 
verhouse v. National Surety Cor^ 
poration, 171 So. 916, 27 Ala.App. 
318. 

Ariz.—Sims Printing Co. v. Kerby, 
106 P.2d 197, 66 Ariz. 130. 

Colo.—Corpus Juris cited in Fidelity 
& Deposit of Maryland v. Hershey, 
25 P.2d 178, 179, 93 Colo. 216. 

Fla.—Corpus Juris quoted in Rob¬ 
erts V. Dean, 187 So. 571, 575, 133 
Fla. 47. 

Ind.—State ex reL Abdiehl v. Sriver, 
1 N.IL2d 679, 210 Ind. 129—Hart v. 
State ex rel. Emmert, 81 N.B.2d 
696, 118 XndJLpp. 519—State ex rel. 
Stone V. U. S. Fidelity & Guaranty 
Co., App., 78 N.E.2d 881. 

Kan.—Corpus Juris quoted in Estell 
V. New Amsterdam Casualty Co., 
192 P.2d 194, 199, 164 Kan. 712— 
Corpus Juris quoted in Hitsman v. 
Kennedy, 27 P.2d 218, 229, 138 Kan. 

• 664. 
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personal act of an officer not done as a part of» 
or in connection with, his official duties and, 
where he acts without any process or without the 
authority of his office,or under a process void 
on its face,®5 in doing such act, he is not to be con¬ 
sidered an officer but a personal trespasser. How¬ 
ever, liability on the bond may exist where the prin¬ 
cipal abuses the authority or discretion, or exceeds 
the powers vested in him,56 and, where an officer 
acts under lawful process, his sureties may be liable 
for injuries resulting from his negligence or willful¬ 
ness in the execution thereof.57 

(2) Color of Office 

Although there Is authority to the contrary, as a gen¬ 


eral rule liability may exist on an official bond for Im- 
proper acts performed by an officer under color of hla 
office, but In order to impose liability something more 
should be shown besides the fact that in doing the act 
complained of the officer claimed to be acting In an official 
capacity. 

Although it has been laid down as a general prop¬ 
osition that liability on an official bond may exist 
only for acts of the principal done by virtue of the 
office, and not for acts done merely by color of of¬ 
fice,5 5 many authorities have repudiated the dis¬ 
tinction,55 and the more general rule would seem 
to be that for improper acts performed by an offi¬ 
cer under color of his office, the sureties on his 
bond may be held liable.^® In order to constitute 
an act done by an officer under color of office, some- 


TTy.—Commonwealth for Use and 
Benefit of Warren County v. Cox' 
Adm'r. 94 S.W.2d 632. 264 Ky. 327. 
Minn.—Corpus Jnxls cited in Fed¬ 
eral Intermediate Credit Bank of 
St. Paul V. Maryland Casualty Co., 
259 N.W. 793, 794, 194 Minn. 150. 
N.C.—City of Salisbury v. Lyerly, 
180 S.SI 701, 208 N.C. 386. 

46 C.J. P 1068 note 4. 

Bntiss stated by law 

Surety on official bond undertakes 
that officer will faithfully perform 
duties stated and defined by law as 
pertaining to his office, and does not 
consent necessarily to become liable 
for any act in which officer may be¬ 
come engaged in pursuit of his of¬ 
fice; the liability of a surety is lim¬ 
ited to that for breach of official du¬ 
ties of the principal, and does not 
include an undertaking against every 
act that the official may perform or 
every failure to act of which he may 
be guilty.—Howard v. H. S., C.C.A. 
m.. 87 F.2d 243. 

83. Ala.—Corpus Juris died in 
Pickett V. Bichardson, 138 So. 274, 
276, 223 Ala. 683—Corpus JUris ciU 
«d in Culverhouse v. National 
Surety Corporation, 171 So. 916, 27 
AlaJVpp. 318. 

Arias.—Sims Printing Co. v. Kerby, 
106 P.2d 19T, 56 Ariz. 130. 

Bla.—^Corpus Juris guoted in Rob¬ 
erts V. Dean, 187 So. 571, 576, 133 
Fla. 47. 

Ga.—^Hawkins v. National Surety 
Corporation, 11 S.R2d 250, 63 Ga. 
App. 367. 

Ind.—State ex rd Abdlehl v. Sriver, 
1 N.B.2d 573, 210 Ind. 129. 
E^an.r-rCorpus .Juris quoted in Estell 
V. New Amsterdam Casualty Co., 
192 P.2d 194, 199,~164 Klan. 712-— 
Corpus Juris quoted iu Hitsman y. 
Kennedy, 27 P.2d 218, 220, 188 Kan. 
564. 

Ky.—^Massey v. Standard Accident 
Ins. Co.. 132 S.W.2d 530, 280 Ky. 
23—Commonwealth, for Use and 
Benefit of Warren County, v. Cox' 
Adm'r, 94 S.W.2d 632, 264 Ky. 827 
—Goins V. Hudson. 55 S.W.2d 388, 


246 Ky. 517—^Heed v, Philpot's 
Adm'r, 81 S.W.2d 709. 235 Ky. 429, 
Miss.—^Taggart v. Peterson, 181 So. 
137, 182 Miss. 82—Pierce v. Chap¬ 
man. 143 So. 845, 165 Miss. 749. 
N.C.—City of Salisbury v, Lyerly, 
180 S.E. 701, 208 N.C. 386. 

46 C.J. p 1068 note 5. 

34. Fla.— Corpus Juris quoted in 
Roberts v. Dean, 187 So. 571. 676, 
133 Fla. 47. 

Ind.—State ex rel. Abdiehl v. Sriver. 

1 N.B.2d 579, 210 Ind. 129. 

Kan.— Corpus Juris quoted in Bstell 
V. New Amsterdam Casualty Co., 
192 P.2d 194, 199, 164 Kan. 712— 
Corpus juris quoted in Hitsman v. 
Kennedy, 27 P.2d 218, 220, 188 Kan. 
564. 

Miss.—^Taggart v. Peterson, 181 So. 
137, 182 Miss. 82—^Pierce v. Chap¬ 
man, 148 So. 845. 165 Miss. 749. 
Okl.—^Ingles v. Hotze, 130 P.2d 302, 

191 Okl. 378. 

46 G.J. P 1068 note 6. 

35. Fla.— Corpus Juris quoted in 
Roberts v. Dean, 187 So. 671, 576, 
133 Fla. 47. 

Kan.—Corpus Juris quoted in Estell 
V. New Amsterdam Casualty Co., 

192 P.2d 194, 199, 164 Kan. 712— 
Corpu Juris quoted in Hitsman v. 
Kennedy, 27 P.2d 218, 220, 138 Kan. 
564. 

Tenn.—McDendon v. State, 22 S.W. 
200, 92 Tenn. 520, 21 UR.A. 738. 

36. Fla.— Corpus Juris quoted in 
Roberts v. Dean, 187 So. 571, 575, 
133 Fla. 47, 

Okl.—Ingles v. Hotze, 180 P.2d 302, 
191 Okl. 378, 

46 C.J. p 1069 note 8. 

37. Fla.— Corpus Juris quoted in 
Roberts v. Dean, 187 So. 571, 575, 
13$ Fla. 47. 

46 G.J. p 1069 note 9. 

38. Tex.—^Miller v. Foard County, 
CttvALpp.. 59 S.W.2d 277. 

46 CJ. P 1069 note 10. 

39. U.S.—^Maryland Casualty Co. v. 
Kansas City, Mo.. C.CJLM 0 ., 128 F. 
2d 998. 


Ala.—Jones v. Buckelew, 25 So.2d 
28, 247 Ala. 475. 

Fla.—Corpus Juris quoted in Roberts 
V. Dean. 187 So. 571, 676. 133 Fla, 
47—Walling v. Carlton, 147 So. 236, 
109 Pla. 97. 

Ga.—Culpepper v. U. S. Fidelity & 
Guaranty Co., 33 S.E.2d. 168, 199 
6a. 56, conformed to 33 S.E.2d 526, 
72 Ga.App. 171—^Hawkins v. Na¬ 
tional Surety Corporation, 11 S.E. 
2d 250, 63 Ga.App. 367. 

Iowa.—^Drake v. Keeling, 299 N.W. 

919, 230 Iowa 1038. 

Miss.—^Maryland Casualty Co. v. 
Eaves, 196 So. 513, 188 Miss. 872— 
Taggart v. Peterson. 181 So. 137, 
182 Miss. 82—^Pierce v. Chapman, 
143 So. 845, 165 Miss. 749. 

Mo.—City of Gallatin ex rel. Dixon 

V. Murphy, App., 217 e.W.2d 400— 
City of Festus ex rel. and to Use 
of Stolzer v. Kausler, App., 105 S. 

W. 2d 646. 

N.T.—Corpus Juris oited In Curtis v. 
American Surety Co. of New York. 
66 N.Y.S.2d 167, 170, 188 Misc. 107, 
affirmed 74 N.Y.S.2d 903, 272 App. 
Div. 1078. 

Okl.—Ingles v. Hotze, 130 P.2d 302, 
191 Okh 378. 

S.D.—Burkland v. Bliss, 262 N.W. 25. 
62 &D. 9L 

W.Va.=—State ex reL City of Becldey 

V. Roberts, 40 S.E.2d*841, 129 W. 
Va. 539—Village of Barboursville 
ex rel. Bates v. Taylor, 174 S.E. 
485, 115 W.Va. 4, 92 A.D.R. 1093. 

46 OJ. p 1069 note 11. 

An ^HxffLoial a«t^ within rule that 
surety on official bond is liable for 
official acts means any act done by 
officer in his official capacity under 
color and by virtue of his office.— 
Kerby v. State ex rel. JEYohmiller, 
157 P.2d 698. 62 Ariz, 294—Weidler 
V. Arizona Power Co^ 7 P.2d 241. 39 
Ariz. 390. 

40. U.S.—^Maryland Casualty Oo. v. 
Kansas City, Mo., aC.A.Mo., 128 
F.2d 998—Corpus Juris died in 
City of Beckley v. Moran, CLCAu 

W. Va., 61 P.2d 238, 241. 
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thing else must be shown besides the fact that in 
doing the act complained of the officer claimed to 
be acting in an official capacity.'*^ The test has been 
held to be whether the officer would have acted in 
the particular instance if he were not clothed with 
his official character or would have so acted if he 
were not acting as an officer.^® A statute making 
every official bond for the use and benefit of every 
person injured by any wrongful act committed un¬ 
der color of office has been held to extend the reme¬ 
dy beyond those cases in which a wrong is done in 
discharge of the legitimate duties of the office to 
tlfose in which a wrong is done under pretended 
authority of office the term, “color of office/^ 
in such a statute has been held to mean a pretense 
of an official right to do an act by one who has no 
such right.^* Under such a statute, an officer’s acts 
are done under color of office when they are of such 
a nature that his official position does not authorize 
them, although they are done in a fonn which pur¬ 
ports that they are done by reason of official duty 


and by virtue of his office, 

e. Custody of, or Accounting for, Funds 

Where an officer is liabie as an Insurer of public 
funds in his custody, surety on his bond is liable for 
a loss of funds in his custody, unless such loss was 
caused by an act of God or the public enemy; but lia¬ 
bility may not be imposed for money received by the 
officer outside his official duties. 

In those jurisdictions where an officer having of¬ 
ficial custody of public funds is deemed to be mere¬ 
ly a bailee for hire, as discussed supra § 119, the 
liability of a suretj^ on his bond has been held to be 
that of a surety of a bailee with respect to funds 
lost while in the custody of the officer.^® Where, 
however, the general rule applies that the liability 
of an officer having custody of public funds is that 
of an insurer, the liability of the sureties on an 
officer’s bond is coextensive with that of the princi¬ 
pal, and they are not relieved from liability, al¬ 
though a loss is without the officer’s negligence or 
default,unless the loss results from an act of 


Ala.—Joneaf v. Buckelew, 25 So.2d 23, 
247 Ala. 475—Corpus Juris cited in. 
Pickett V. Richardson, 138 So. 274, 
276, 223 Ala. 683. 

Arlz.—^Kerby v. State ex rel. ®Voh- 
miller, 167 P,2d 698, 62 Aria. 294— 
WeJdler v, Arizona Power Co., 7 P. 
2d 241, 39 Ariz. 390. 

Fla.—Corpus Juris quoted lu Rob¬ 
erts V. Dean, 187 So. 671, 675, 133 
Fla. 47—Waning v. Carlton, 147 
So. 236, 109 Fla. 97. 

Ga.-^<Julpepper v. XT. S. Fidelity & 
Guaranty Co., S3 S.B.2d 168, 199 
Ga. 66, conformed to 33 S.R2d 526, 
72 Ga.App. 171—Creaser v. Durant, 
29 S.B.2d 776, 197 Ga. 531—Citi¬ 
zens* Bank of Coluuitt v. American 
Surety Co. of New York, 164 S.B. 
817, 174 Ga. 852, conformed to 
American Surety Co. of New York 
V. Citizens* Bank of Colquitt, 164 
S.B. 902, 46 Ga.App. 405—Goforth 
V. Fidelity & Cas. Co. of N. Y., 55 
S.B.2d 656, 80 Ga.App. 121—^Hawk¬ 
ins V- National Surety Corporation, 
11 S.B.2d 250, 63 GaJV.pp. 867— 
Robertson v. Smith, 85 S.B. 991, 16 
Ga.App. 767. 

m.—Bencle v. WlUiams. 86 N.B.2d 
268, 837 in.App. 414. 

Iowa.—^Drake v. Keeling, 299 N.W. 
919, 230 Iowa 1038. 

Miss.—^Maryland Casualty Co. v. 
Baves, 196 Bo. 518, 188 Miss. 872— 
Taggart v. Peterson, 181 So. 137, 
182 Miss. 82—Pierce v. Chapman, 
148 So. 845, 165 Miss. 749. 

Mo.—City of Gallatin ex rel. .Dixon 
V. Murphy, App., 217 S.W.2d 400— 
City of Festus ex rel. and to Use 
of Stolzer v« Kausler, App., 105 
S.W.2d 646. . 

N.Y.—Corpus Jdris died in Curtis v. 
America^ Surety Co. of New York, 
66 N.Y.S.2d 167, m 138 Mlsc. 107, 


affirmed 74 N.Y.S.2d 903, 272 App. 
Div. 1078. 

Okl.—^Ingles v. Hotze, 130 P.2d 302, 
191 Okl. 378. 

Ac.—Corpus Juris dted in Iieague v. 
National Surety Corporation, 17 S. 
E.2d 783, 785, 198 S.C. 289. 

S,D.—Burkland v. Bliss, 252 N.W. 26, 
62 S.D. 91. 

Wash.—^Pierce County ex rel. Dunbar 
V. Campbell, 28 P.2d 786, 176 Wash. 

. 203—Skagit County v. American 
Bonding Company, 109 P. 199, 59 
Wash. 8. 

W.Va.—State ex rel. City of Beckley 

V. Roberts, 40 S.E.2d 841, 129 W. 
Va, 539—^Village v. Barboursville 
ex rel. Bates v. Taylor, 174 S.E. 
485, 116 W.Va. 4. 92 AJ[>.K 1093. 

46 C.J. p 1069 note 12. 

41. Fla.—Corpus Juris quoted in 
Roberts v. Dean, 187 So. 671, 676, 
188 Fla. 47. 

46 C.J. p 1069 note 13. 

42. Iowa.—Drake v. Keeling, 299 N. 

W. 919, 230 Iowa 1038. 

Act not done under color of office 
Where third person is injured or 
damaged by act of officer which con¬ 
stitutes no wrong against person 
with whom officer has official busi¬ 
ness and not in seizing under process 
property or person of another with 
whom he has no official business, the 
official bondsman of officer is not li¬ 
able, the. act not being done under 
color of office.—^Humphrey v. Ownby, 
MoJVpp., 104 S.W.2d 398. 

Act done xmder color of office 
Where act of officer is wrongful 
in itself and affects rights of persons 
with whom officer has official busi¬ 
ness. .such act incidentally in¬ 
jures third person with whom officer 
has no official business, act is *'offi- 

46J 


cial,** rendering officer's bondsman 
liable.—^Humphrey v. Ownby, supra. 

43. Ala.—Jones v. Buckelew, 25 So. 
2d 23, 247 Ala. 475. 

44. Ga.—Culpepper v. U. S. Fidelity 
A Guaranty Co., 33 S.R2d 168, 199 
Ga. 56, conformed to 38 S.R2d 526, 
72 Ga.App. 171—Citizens* Bank of 
Colquitt V, American Surety Co. 
of New York, 164 S.E. 817, 174 Ga. 
852, conformed to American Sure¬ 
ty Co. of New York v. Citizens* 
Bank of Colquitt, 164 S.B. 9Q2, 45 
Ga.App. 405—Luther v. Banks, 36 
S.B. 826, 111 Ga. 374—Goforth v. 
Fidelity & Cas. Co. of N. Y., 55 S. 
R2d 658. 80 Ga.App. 121—Smith v. 
Glens Falls Indemnity Co., 32 S.B. 
2d 105, 71 Ga.App. 697. 

45. Ga.—Culpepper v. U. S. Fidelity 
A Guaranty Co., 33.S.R2d 168, 199 
Ga. 66, conformed to 33 S.R2d'52$, 
72 Ga.App. 171—CK>fOrth v. Fidel¬ 
ity A Cas. Co. of N. Y., 55 S.E.2d 
656, 80 Ga-App. 121—^Hawkins v. 
National Surety Corporation, It S. 
R2d 250, 63 Ga.App. 367—^Robert¬ 
son V. Smith, 85 S.R 991, 16 Ga. 
App. 767. 

40. Ky.—Commonwealth v. Polk, 76 
S.W.2d 761, 256 Ky. 100—Jordan, 
County Atty. v. Baker, County 
Judge. 66 S.W.2d 84, 252 Ky. 40. 
ZnresistibXe force 

Surety is not liable for the loss 
of such funds occasioned by a tak¬ 
ing by irresistible force.—Healds- 
burg V. Mulligan, 46 P. 337, 113 Cal^ 
205, 33 L.RJL 461, 

47. Del.—^Aetna Casuj°dty A Surety 
Co. V. Mayor and Council of Wilm¬ 
ington, 160 A. 749, 18 DeLCh. 324. 
IlL—^People, ’ by Barrett y. Bradford, 
22 N.E.2d 691, 872 1X1, 63. .165 A. 
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God^s or the public enemy.^^ Liability may exist 
under the terms of an official bond, even though 
the funds were lost by reason of theft through no 
fault of the officer,or although the loss was 
caused by fire.®^ It is no defense to an action 
against the sureties that their principal used rea¬ 
sonable care in depositing public moneys, or that 
the loss was due to a bank failure,®® even though 
the bank was reputed to be solvent,®^ and the offi¬ 
cer rightfully®® or wrongfully®® deposited the funds 
therein. 

Liability may be imposed on the sureties on an 
official bond for secret profits made by an officer 
from funds held by him in his official capacity,®^ 
since the bond is primarily obtained for the protec¬ 
tion of such funds,®® and it is the intention of the 
parties that the bond shall insure or protect against 
the loss of all or any part of such funds resulting 
from the misconduct or unfaithfulness of the offi¬ 
cer.®® Moreover, liability may exist on an officer’s 
bond for his failure to account for and pay over 


moneys collected by him under color of office^ 
where the bond binds the officer faithfully to ac¬ 
count for all moneys that may come into his pos¬ 
session by virtue of his office.®® However, as a 
rule, sureties on the bond of an officer conditioned 
to account for public moneys received by him may 
be held liable only for moneys which their princi¬ 
pal is authorized and bound by law to receive in 
his official capacity,®^ and not for moneys received 
by an officer outside of his official duties,®® or in 
his private capacity,®® or for moneys of which he 
becomes the voluntary custodian,®^ or for mone^ 
illegally and wrongfully received by him,®® or for 
moneys which are ordered by superior public offi¬ 
cials, without authority of law, to be paid to him.®® 

A condition in an officer’s bond that he will faith¬ 
fully perform all the duties of his office is a guar¬ 
anty of the personal honesty of the officer, furnish¬ 
ing indemnity against his defalcations, ®7 and, under 
such a bond, sureties are not liable on the failure 
of the officer to pay over moneys received when 


Ii.R. 427—^People ex rel. Nelson v. 
Joliet Trust & Savin^rs Bank, 275 
HLApp. 138. 

N.C.—Williams v. Hooks, 154 S.B. 
828. 199 N.C. 489. 

Wash.—City of Shelton v. Clapper, 
162 P.2d 445, 23 Wash.2d 811. 

46 C.J. p 1069 note 15. 

WotwithBtanfling use of words 
‘'penal sum” therein, public olUcers* 
bonds stand as security for funds 
lost or destroyed, without any sug¬ 
gestion of fault, negligence, or crim¬ 
inal conduct of officer in whose cus¬ 
tody they belonged.—^State ex rel. 
Switser v. Overture^ 33 N.W.2d 405, 
239 Iowa 1039. 

48. Ill.—^People, by Barrett v. Brad¬ 
ford. 22 N.H.2d 691, 872 HI. 63> 
155 A.L..R. 427. 

Ky.—-Vansant v. Commonwealth, 224 
S.W. 867, 189 Ky. 1. 

49, HI.—^People, by Barrett v. Brad¬ 
ford, 22 N.B.2d 691, 872 HI. 63, 156 
ASj:R, 427. 

BO, DeL—^Aetna Casualty & Surety 
Co. V. Mayor and Council of Wilm¬ 
ington, 160 A. 749, 18 DeLCh. 324. 

61. Del.—Aetna Casualty & Surety 
Co. V. Mayor and Council of 
Wilmington, supra. 

52. HI.—Swift V. School Trustees, 
91 H1A.PP. 221, affirmed 60 N.B. 44, 
189 HI. 584. 

Minn.—^Luveme v. Skyberg, 211 N. 
W. 6» 169 Minn. 234. 

53. Del.—Aetna Cc^ualty & Surety 
Co. V. Mayor and Council of Wilm¬ 
ington, 160 A 749, 18 DeLCh. 324. 

HI.—lE^ople, by Barrett v. Bradford, 
22 N.lL2d 691, 372 HI. 68, 155 AD. 
K. 427—^People ex reL Nelson v. 
Joliet Trust & Savings Bank. 275 
HLApp. 138. 


Statutory or designated depositaries ] 

(1) Under some statutes, surety | 
on an official bond is not liable for 
losses resulting from the failure of 
a depositary where there has been a 
compliance with the statute with re¬ 
spect to public depositaries.—How¬ 
ard V. U. S., C.CAH1., 87 P.2d 243. 

(2) Surety may be liable, however, 
where the deposit was not made in 
compliance with the statute relieving 
sureties from liability. 

U.S.—^Bunker v. U. S. Fidelity & 
Guaranty Co., CCAUtah, 72 F.2d 
899. 

Aa.—National Surety Co. v. State, 
123 So. 202, 219 Aa. 609. 

(3) Accordingly, surety may be 
held liable for a loss caused by the 
fcdlure of an officer to exercise rea¬ 
sonable prudence and good faith in 
protecting public funds, even where 
he deposited them in a designated 
depositary.—Village of Hampton v, 
Gausman, 286 N.W. 767. 136 Neb. 
550. 

54. Ill.—^People, by Barrett, v. Brad¬ 
ford. 22 N.E.2d 691, 372 HI. 63, 155 
AL.R. 427. 

55. HI.—^People, by Barrett T. Brad¬ 
ford, supra. 

56. Ill.—^People, by Barrett, v. Brad¬ 
ford, supra. 

67. tJ.S.—Village of Brookfield v. 

Pentis, C.CAH1., 101 F.2d 516. 

58. Hl.^—^Town of City of Peoria v. 
Hauschkolb, 78 N.E.2d 123, 333 Ill. 
App. 411, 

;59- Ill.—^Town of City of Peoria v. 
Rauschkolb, supra. 

60. Fla.—National Surety Corpora¬ 
tion V. Sholtz for Use and Benefit 
of Tyler, 166 So. 213, 123 Fla. 110 
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—Walling V. Carlton, 147 So. 336, 
109 Fla. 97. 

61. Ga.—^Eenfroe v. Colquitt, 74 Ga, 
618. 

Miss.—Firlong v. State, 68 Miss. 717. 
S.C.—^Flrst Nat. Bank of Greenville 
V. U. S. Fidelity & Guaranty Co., 
36 S.B.2d 47, 207 S.C. 15. 

46 C.J. p 1069 note 20. 

62. Ind.—^Hart v. State ex rel. Bm- 
mert, 81 N.B.2d 696, 118 IndApp. 
519. 

Fraud not implied 
Sureties on a public official’s bond 
are liable for principal’s default in 
accounting for funds received by him 
only where it was his duty under 
law to receive funds in his official 
character, but his unauthorized re¬ 
ceipt of funds does not warrant such 
an implication of fraud as would 
constitute a breach of the bond.— 
First Nat. Bank of Greenville v. U. 
S. Fidelity & Guaranty Co., 35 S.B.2d 
47, 207 S.C. 15. 

63. Ky.—Livingston County v, 

Dunn, 190 S.W.2d 328, 300 Ky. 367, 

64. N.T.—^People v. Pennock, 60 N.T, 
421. 

65. Ky.—^Livingston County v. Dunn, 
190 S.W.2d 328, 300 Ky. 367—Wolfe 
County V. Smith, 141 S.W.2d 874, 
283 Ky. 483. 

66 . N.T.—^People v. Pennock, 60 N.T, 
421. 

46 aJ. p 1070 note 22. 

67. Kly.—Corpus Juris cited iu Phil¬ 
lips V. Board of Education of Pine- 
ville, Kentucky, 140 &.W.2d 819. 
822, 283 Ky. 173. 

Tenn.—U. S. Fidelity, etc., Co. v. 
Rainey, 113 8.W. 397, 120 Tenn. 
357. 
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acting beyond the scope of his legal duty,®8 al¬ 
though the sureties may be liable for the wrongful 
act of the officer in making an illegal loan, although 
he later complies with the condition of the bond to 
deliver all moneys coming into his hands to his 
successor or any other person entitled thereto.®^ 
However, where the money has been actually re¬ 
ceived by the officer by virtue of his office, it is im¬ 
material that such money was illegally raised by 
other public officials.^® 

Where a statute and the bonds given pursuant 
thereto by a public official to protect public funds 
are susceptible of two interpretations when taken 
together, it has been held that that interpretation 
will be adopted which will preserve the funds,^! 
and that any doubt should be resolved in favor of 
preserving the ftmdsJ^ 

f. Accounting for, or Betum of, Compensation 
or Pees 

Although there Is authority to the contrary, the ex¬ 
action of Illegal compensation by an officer has been held 
not to be a breach of hfs official bond conditioned on the 
faithful performance of his duties. 

The fact that compensation not authorized by 
law was paid to an officer, ^3 or that the officer ille¬ 
gally exacted fees under color of his office,^^ has 
been held to constitute a breach of an official bond 
conditioned on the faithful performance of his du¬ 
ties. However, it has also been held that the exac¬ 
tion of illegal compensation by an officer is not a 
breach of a bond conditioned on the faithful per¬ 
formance of the duties of the office,and that the 


receipt thereof is not within an official bond con¬ 
ditioned on the accounting of all moneys coming 
into the officer's hands by reason of holding such 
office.^® Moreover, a payment to an officer of com¬ 
pensation computed in good faith by the proper au¬ 
thorities has been held not to constitute a breach 
of the officer’s bond so as to render his sureties lia- 
ble.^7 The general provisions of a bond as to ac¬ 
counting for moneys received by the officer do not, 
it has been held, apply to the liability of a de facto 
officer^® or an incumbent whose title is successfully 
contested*^^ to pay over to claimant salary or fees 
received while in possession of the office. 

g. Damages 

In general, the liability of sureties on an official bond 
is coextensive with that of the principal, but liability on 
the bond ordinarily Is limited to compensatory damages 
for the actual Injury occasioned by the default of the 
officer. 

While in general the liability of sureties on an 
official bond in cases of a breach of the conditions 
of the bond is coextensive with that of the prind- 
pal,S3 liability on the bond is limited to compensa¬ 
tory damages for the actual injury occasioned by 
the default of the officer,3^ in addition to nominal 
damages which follow the breach of the condi- 
tion,32 and sureties are not liable for exemplary or 
punitive damages in the absence of a statute pro¬ 
viding therefor.33 An official bond ordinarily is 
not subject to forfeiture, but is indemnifying,®^ 
and such a bond usually is not liable for mere pen¬ 
alties imposed on an officer for a dereliction of 
official duty.35 Ordinarily the sure^ is not liable 


68 . Va.—Old y. Commonwealth, 181 
S.E. 485, 148 Va. 299. 

46 C.J. p 1070 note 24. 

69. Ohio.—State v. McKinnon, 11 
Ohio N.PmN.S. 165, reversed on 
other grrounds 15 Ohio Cir-Ct,N.S., 
1, 33 Ohio Cir.Ct. 168, affirmed 102 
N.K 1127, 87 Ohio St. 474. 

TO. Mich.—Cheboygran County v. Br- 
ratt, 67 N.W. 1117, 110 Mich. 156. 

46 C.J. p 1070 note 26. 

Tl« IPla.—Holland v. American Sure¬ 
ty Co. of New York, 6 So.2d 280, 
149 na. 285, 140 A-LuR. 1451. 

T2. Pla.—^Holland v. American Sure¬ 
ty Co. of New York, supra. 

T3. U.S.—^Maryland Casualty Co. v. 
Kansas City, Mo., C.C.A.MO., 128 F. 
2d 998. 

74. Neb.—Kane v. Union Pac. R. 
Co., 5 Neb. 105. 

46 ax p 1070 note 29. 

75. Ga.—Corpus Juris oited in Mary¬ 
land Casualty Co. v. Salmon, 168 S. 
B. 285, 286, 45 Ga.App. 28. 

46 OJ. p 1070 note 27. 


76. Miss.—^Furlongr v. State, 58 
Miss. 717. 

46. ax P 1070 note 28. 

77- Mo.—State v. Gomer, 101 S.W. 
2d 57, 340 Mo. 107. 

78. Tenn.—Curry v. Wright, 8 S.W. 
593, 86 Tenn. 636. 

79. Tex.—Rowlett v. White, 46 e.W. 
372, 18 Tex.CivJLpp. 688. 

80. S.D.—Seneca Independent School 
Uist. of Seneca v. Traver, 256 N.W. 
365, $3 S.D. 68. 

46 C.X p 1070 note 32. 

81. Iowa.—Corpus Juris dted iu 
State ex rel. Switzer v. Overturn, 
33 N.W.2d 405, 408, 239 Iowa 1089. 

Kan.—Corpus Juris cited iu Farmer 
V. Rutherford. 16 P.2d 474, 478, 
136 Kan. 298. 

46 ax p 1070 note 33. 

88 . Miss.—^Lizana y. State, 69 So. 
292, 109 Miss. 464. 

83. Ala.—Kilgore y. Union Indemnity 
Co., 132 So. 901, 222 Ala. 875. 
Elan.—Corpus Juris oited iu Farmer 
y. Rutherford. 15 P.2d 474, 478, 186 
EAn. 298. 


NJD.—Yesel y. Watson. 226 N.W. 624, 
68 N.D. 624, 64 A.LuR. 929. 

46 ax p 1070 note 86. 

84. Iowa.—State ex rel, Switzer y. 
Overturn, 38 N.W.2d 406, 239 Iowa 
1039. 

85. Ga.—Corpus Juris cited iu Na¬ 
tional Surety Corporation v. Gat¬ 
lin, 15 S.R2d 180, 183, 192 Ga. 293. 

Iowa.—Corpus Juris cited iu State ex 
rel. Switzer v. Overturn, 33 N.W.2d 
406, 408, 239 Iowa 1039. 

46 ax p 1071 note 61. 

Unless especially so provided by 
statute, an official bond containing 
only the usual conditions requiring 
faithful performance of duties of of¬ 
fice, and accounting for moneys com¬ 
ing into hands of officer, does not 
cover penalties, forfeitures, and 
other amercements superimposed on 
officer over and above damages re¬ 
sulting from his wroz^.—State ex 
reL Sahatino v. Richards, 34 S.E.2d 
271, 127 W.Va. 70S. 

m absence of specific promise to 
that effect, where a surety promises 
that an officer will faithfully per- 
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for a greater sum than the penal amount of the 
bond for damages resulting from an officer's offi¬ 
cial misconduct,and, under some statutory pro¬ 
visions, a surety may contract by his bond for a 
sum beyond which he shall not be liable for a loss 
occasioned by his principal.®^ Where a part of the 
damage is attributable to the personal act of the 
officer, and part to an act done by color of office, 
the sureties will be liable only for as much of the 
damage as resulted from the latter act.88 If the 
government performs work which the principal on 
an official bond has neglected to perform, the sure¬ 
ties are liable only for a reasonable compensation, 
and not for an extravagant sum paid by the gov¬ 
ernment for having the work done.^® 

h. Interest 

A surety on an ofRclal bond may be held liable for 
interest on money misappropriated by the officer. 

In accordance with the general rule that the lia¬ 
bility of the sureties is coextensive with that of the 
principal, in case of misappropriation by an officer 
of public moneys which have come into his posses¬ 
sion, the sureties may be held liable not only for 
the amount misappropriated, but also for inter¬ 
est thereon,and a penal rate of interest, for 
which a defaulting officer is made liable by statute 


in addition to the sum of the default, has been 
held a part of the amount for which the sureties 
are liable.^^ A use of public moneys by an officer, 
although unauthorized, when made to maintain the 
credit of the state which sustains no damages, will 
not create a liability for interest's Where an 
officer is authorized to invest public funds in his 
custody, surety on his bond may be held liable for 
interest earned or which should have been earned 
by the legal use of such funds.S3 Where the breach 
of an official bond consists of a loss or failure on 
the part of the officer to turn over to his successor 
interest-bearing securities, liability exists thereon 
for the face value of the securities plus the accrued 
interest according to the terms of such securities.^^ 

Neither principals nor sureties may be held lia¬ 
ble for interest on public funds in their hands un¬ 
til the principals are in default,and as against 
the sureties interest ordinarily is allowed only from 
the date of notice to them of the breach, or from 
the date of a demand on them to make good such 
breach,®® since, as to the sureties, interest runs from 
their own default.®'^ Where no demand is made on 
the sureties to make good the breach of the bond 
on the part of the officer, interest may be allowed 
against them only from the date action on the bond 


form the duties of his office, the 
surety assumes no Uahlllty for pen¬ 
alties which the law may impose on 
the officer in addition to his liability 
for losses.—^Bankingr Commission of 
Wisconsin v. National Surety Corpo¬ 
ration. 11 N.W.2d 171, 243 Wls. 642. 
se. Ga.—Cantrell v. National Sure¬ 
ty Co., 167 S.E, 314, 46 Ga.App. 202 
—Green" v. Taliafei^o, 96 S.E. 312, 
22 GaApp. 27. 

Ind.—State ex re!. Walker v. Ford, 
5 Blackf. 392. 

S.C.—^Brown v. National Surety Cor- 
'^ration, 36 S.K2d 688, 207 S.C. 
462. 

• Fenal warn specified hy statute 
, /;The terms of a statute dealinsr 
with official bonds fixing the obliga¬ 
tion of a surety thereon within a. 
X^enal sum specified are read into and 
become a part of the bond,—^Hart¬ 
ford Acc. & Indem. Co. v. City of 
. Tulara 186 P.2d 121, 30 Cal.2d 832. 

Ky.-^ity of Middlesboro v. 
American Surety Co. of N. Y., 211 
S.W.2d 670, 307 Ky. 769—^National 
Surety Company v. Commonwealth 
ex rel. Kldleman, 69 S.W’.2d 1007, 
263 Ky. 607* 
validity of statute 
‘ Statute requiring that official 
‘ bonds shall 'be for a definite penal 
sum and that the liability of a surety 
nhall be limited i& that sum "has 
been held not to violate a conetltu- 
- 'tionai i^tlsion that^ the general as¬ 


sembly shall have no power to limit i 
the amount of recovery for injuries, 
since the constitutional provision is 
addressed to the limitation on liabil¬ 
ity of a wrongdoer.—^Fidelity & De¬ 
posit Co. of Maryland v. Common¬ 
wealth. 21 S,W^2d 462, 231 Ky. 346. 

8 & Hass.—^Lowell v. Parker, 10 
Mete. 309, 43 Am.D. 436. 

89. U.S.--U. S. V. Wann, C.C.I11., 28 
F.Cas.No.16,638, 3 McLean 179. 

9a Tenn.—Marion Trust, etc., Co. 

V. Roberson, 268 S.W. 118, 151 
Tenn. 108. 

46 CJ. p 1071 note 40. 

9 L L»a.—^Eastin v. School Directors, 
4 So. 880, 40 La.Ann. 705. 

Tenn.—State v. McDannel, Ch., 59 S. 

W. 451, 

Street of statute 

The statute relating to liability of 
sureties on bond of public officieds 
which contained same provisions aS 
existing statute but reduced interest 
during delinquency to ten per cent 
per annum was in effect a new stat¬ 
ute, and, hence, attack on prior stat¬ 
ute in suit on bond of public official 
was not an attadk on the new ap¬ 
plicable statute, and the new stat¬ 
ute may not be successfully atta^ed 
I because the interest' allowed therein 
is in nature of a penalty.—State, for 
use of Brown, v. Fidelity & Deposit 
Co. of Maryland, 113 S.W.2d 73, 21 
Tenn.App. 507. ' ^ 


98. Tenn.—State v. Allen, Ch., 46 S. 
W. 303. 

46 C.J. p 1071 note 44. 

93. Wis.—Banking Commission of 
Wisconsin v. National Surety Cor¬ 
poration, 11 N.W.2d 171, 243 Wia 
642. 

94. Okl.—Sanders v. Board of 

Com’rs of Delaware County, 15 P. 
2 d 81$, 822, 160 <^. 52. . 

95. tJ.S.—^U. S. V, Denvlr, Mass^ 
1 S.Ct. 481, 106 U.S. 536, 27 L.Bd. 
264. 

90. Minn.—^Board of Education of 
Koochiching County v. Fogarty. 
252 N.W. 668, 191 Minn. 9—Hallock 
V. Pederson, 250 N.W, 4, 189 Minn. 
469. 

Okl.—Corpus Jhris quoted in Sand¬ 
ers V. Board of Comers of Dela¬ 
ware County. 15 P.2d 818, 822, 160 
Okl. 52. 

Pa.—School Dist of City of Carbon- 
dale V. Fidelity & Deposit Co. of 
Maryland, 31 A.2d 279, 346 Pa. 
491—^Herron v. Stevenson, 102 A 
1049, 259 Pa. 364. 

: Wis.—^Banking Commission of Wis¬ 
consin V. National Surety Corpora¬ 
tion, 11 N.W.2d 171, 243 Wls. 642. 

46 Q.J. p 1071 nqte 45. 

I 97. Wis.-^Bankfng Commission of 
Wisconsin v. National Surety Cor- 

I poration, supra.* ‘ 
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is commenced,inasmuch as the bringing of such 
an action constitutes a demand.®® However, where 
a surety is liable on its bond to many creditors 
whose claims have not been adjudicated, and where 
surety files a bill to have his liability established, 
he is chargeable with interest on the amount due 
from the date of the decree,^ and not from the 
date of the filing of the bill.® 

Interest in excess of penal sum. In some juris¬ 
dictions the sureties are liable for interest, even 
though by its addition the recovery may be more 
than the amount of the penalty.® In other juris¬ 
dictions it has been held that the interest must be 
limited so as to bring the total recovery within the 
penalty,^ but,, after the judgment or decree, inter¬ 
est may be collected without regard to the liability 
named in the bond, as the nature of demand is al¬ 
tered by judgment® 

i Acts of DepntieSt Agents, or Snbordini^s 

A surety on an offlelal bond may be held liable for 
the acts of deputies, agents, or subordinates of his princ¬ 
ipal, but not ordinarily for acts of deputies or agents not 
performed within the scope of their official authority. 

The liability of sureties on official bonds extends 
to the acts of deputies and agents of their princi¬ 
pal, since the negligence or malfeasance of such 
deputies and agents is imputed to the principal,® 
but sureties on official bonds are not ordinarily lia¬ 
ble for the acts of deputies or agents, not per¬ 
formed within the scope of their official authority.'^ 
Where the obligation of the bond requires a cus- 

98. Okl.—Corptui JnslB q:itoted in 
Sanders v. Boa>rd of Com’rs of 
Delaware County, 16 P.2d 818, 822, 

160 Okl. 52. 

Tenn.—Corpus Juris died in State 
V. Fidelity & Deposit Co. of Mary¬ 
land, 118 S.W.2d 78, 76, 21 Tenn. 

App. 507. 

46 CJ. p 1071 note 46. 

99. Pa.—School Dist. of City of Car- 
bondale v. Fidelity & Deposit Co. 
of Maryland, 31 A.2d 270, 846 Pa. 

401. 

1 . Tenn.—TJ. S. Fidelity, etc., Co. v. 

Rainey, 118 S.W. 807, 120 Tenn. 

367, 

8 . Tenn.—S. Fidelity, etc., Co. v. 

Rainey, supra. 

3. Tex.—Collins v. Tarrant County, 

Civ,App., 242 S.W. 1105. 

4. Tenn.—State ex rel. Walsh v. 

Blakemore, 7 Heisk, 638. 

46 C.J. p 1671 note 40. 

8 . N-.C.—State v. Martin, 128 S.Bi 
681, 188 N.C. 119. 

Tenii.—State v. COle, 18 Lea 867. 

6 . Ala.—Deason v., (Stray, 66 So. 646, 

189 Job., 678, 

46 C.J. p tfill ^pte 62, 

67 C.J.S.*—30 


todian of public funds safely to keep and pay them 
over, the sureties on the bond have been held liable 
for a loss caused by embezzlement by a subordinate 
official.® 

§ 162. Period of Liability 

a. In general 

b. After expiration of term 
a. In General 

When the election or appointment of an officer ft for 
a limited period which is recited In the condition of the 
bond, or if not recited, Is fixed by taw, the liability of the 
sureties Is confined to such period, but, where the language 
of the bond covers any future term of office to which the 
principal may be elected cr appointed, the sureties may 
be held liable on their contract. 

When the election or appointment of an officer is 
for a limited period, which is recited in the condi¬ 
tion of the bond, or, if not recited, is fixed by law, 
the liability of the sureties will be confined to the 
period named in the condition or fixed by law,® 
even though the language of the condition is gen¬ 
eral and unlimited.1® If the sureties, however, spe¬ 
cifically engage by the language of an official bond 
to become liable for any future term the principal 
may be elected or appointed for, they may be held 
liable on their contract 

Where the legislature has extended the term of 
office of an officer beyond the limit fixed by law at 
the time of his election and qualification, the sure¬ 
ties on his bond may not ordinarily be held liable 
for his official acts during such extended term.^^ 

Zrreslstlbls inJevenoe 
Where bond given by public offi¬ 
cial does not state duration thereof, 
the obligation by intendment is co¬ 
extensive with, and confined to, the 
official term of the principal about 
to commence or current at the time 
such bond comes into existence, in¬ 
asmuch as, where the words of bond 
are wholly uncommunicative of the 
period of time to be exnbraced and 
the obligation is to secure the good 
conduct of a person elected or ap¬ 
pointed to a public office for which 
a definite term is then prescribed by 
law, the irresistible inference Is that 
the sureties intended to remain 
bound for that term and for that 
term alone.—^Board of Education of 
Mt. Laurel Tp. v. C^dfrey, 198 A. 
275, 16 N.J.Misc. 187. 

10 . Vt—American Surety Co. v. 
Gaskill, 82 A. 218, 85 Vt. 858. 

11 . Ala.—Cozpiui Jiuis cited in Mc¬ 
Mullen y. Daniel, 155 So. 687, 690, 
229 Ala.. 194. , 

Mich.—Webster y. Jossman, 165 N. 
W. 802, 199 Mich. 98. 

12 . Cal.—^Brown y. Lattimore^ 17 
1 Cab-SS. 


7. Tex,—^Myers v. Colquitt, Civ.App., 
173 S.W. 993. 

8 . Del.—^^tna (Casualty & Surety 
Co. V, Mayor and Council of Wilm¬ 
ington, 160 A. 749, 18 Del.Ch. 824. 

9. U.S.—^In re Guaranty Trust Co., 
DXKh*., 26 F.Supp. 265. 

Iowa.—Jaeger Mfg. Cq. v.. Massachu¬ 
setts Bonding & Ins. Co., 294 N.W. 
268, 229 Iowa 158. 

Ky.—Corpus Juris oited in Barkley 
y. Stockdell, 66 S.W.2d 43, 46, 262 
Ky. 1. 

Mont;—State ex rel. Nagle v. Staf¬ 
ford, 43 P.2d 636, 99 Mont. 88. 

N.C.—City of Washington, v. Trust 
Co. of Washington, 171 S.E. 438, 
205 N.C. 882. 

Tex.—Settegast v. Harris County, 
Ciy.App., 159 S.W.2d 643, error re- 

. fused—Aetna CasualtySurety 
Co. y. State for Use and. Benefit of 
City of Dallas, CiyJlpp., 86 S.W.2d 
826, error dismissed. 

Va*—^American Surety Co. of New 

, York y. Commonwealth, 21 S.E.2d 
748, 180 Va. 97—Aetna Casualty & 
Sui«ty Co, V. Board of Supervisors 
of 'barren County,. 168 S.B, 617, 
160 Va. IL 

46 C.J. p 1071 note 5A 
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However, a bond containing no limitation of time 
as to the liability created, given to secure the faith¬ 
ful performance of a named person who has no 
fixed term of office, continues in force until it is 
discharged in some appropriate manner.^s 

Portion of term. Where by the terms of an offi¬ 
cial bond the liability of the sureties is expressly 
limited to only a portion of the officer’s term, such 
limitation will be recognized.^'^ However, where a 
bond is given without such limitation, the period 
of liability may not be diminished by reason of the 
fact that, before it w'as made and accepted, a board 
^authorized to accept and approve the bond had 
galled for a bond with a shorter term.!® 

Retroactive operation. Ordinarily, sureties are 
liable only as to acts done after the execution of 
•the bond,i® or for acts done after the effective date 
thereof.i^ Moreover, sureties on official bonds 
may be held accountable only for defaults commit¬ 
ted by the officer after the commencement of the 
•term of office for which they became sureties,in¬ 
asmuch as the bond does not, as a rule, impose a 
-retrospective liability on the surety,^® in the ab¬ 
sence of retrospective provisions therein,^® as where 
the bond is given in lieu of a former bond.2i 

Cumulative bonds. Official bonds, given by an 
officer during any term of his office, have been held 
to be cumulative, that is, the first bond is liable for 
defaults occurring through the entire term, and any 
new bonds given at a later period during the same 


term are additional security for faithful discharge 
of such duties as have not been performed when 

executed.22 

Removal from office. The removal of an officer 
from office has been held to relieve his sureties 
from liability for any future acts done by him in 
his official capacity because it terminates his offi¬ 
cial status,23 but it leaves the sureties liable for 
any subsequent misappropriation of property or 
funds which were in the hands of the officer at the 
time of his removal.^^ 

b. After Expiration of Term 

Where an officer holds over after the expiration of 
his term of office, liability on his bond may extend until 
the time when his successor has been elected or appointed 
and has qualified, or until such time as is reasonably suf¬ 
ficient for the election or appointment of a successor. 

The general rule is that, where an officer holds 
over after the expiration of his term of office, lia¬ 
bility on his bond continues until his successor has 
qualified where the bond is conditioned for the dis¬ 
charge of duties by the officer until a successor 
has been elected or appointed and has qualified,25 
or where it is provided by law that an officer shall 
discharge the duties of his office until a successor 
has been elected or appointed and has qualified.^® 
However, in some jurisdictions it has been held that 
liability extends only for such further time after 
the expiration of the term as is reasonably sufficient 
for the election or appointment and qualification of 
a successor.27 Moreover, where an officer is re- 


■Wash.—County v. Ferry, 32 P. 
538, 5 Wash. 536, 34 A 2 n.SJEt. 880, 
19 L.R.A. 500. 

13. Kan.—trTurbett v. Marty, 251 P. 

182, ip Kan. 149. 

.46 O.J[. p 1072 note 58. 

•14. Mich.—Webster v. Jossman, 165 
N.W. 802, 199 Mich. 98. 

Where another bond was executed 
at end of year, surety bond statinsr 
that it was security for officer ap- I 
pointed for one year was held to i 
create liability for only one year 
notwithstanding: officer was appoint¬ 
ed for six years, since surety's lia¬ 
bility on public officer's bond, coex¬ 
tensive with tenure of office, may be 
modified by contractual limitation 
of time.—City of Washlngrton v. 
Trust Co. of Washingrton, 171 S.R 
438, 205 K.C. 382. 

15. U.S.—^Empire State Surety Co. v. 
Carroll County, Iowa, 194 F. 593, 
114 C.<1A. 435. 

le. U.S.—Myers v. XT. S., C.C.Ohlo, 
17 F.Cas.No.9,996, 1 McLean 493. 
-JIL—Longran v. Taylor, 22 N.BL 745, 
130 111. 412. 

46 CJ'. p 1072 note 61. 
jL7. Tex.—Settegrast v. Harris Coun¬ 
ty, Civ.App., 159 S.;^.2d 543, error 


refused—^Sltna Casualty & Surety 
Co. V. State for Use and Benefit of 
City of Dallas, Civ«A.pp., 86 S.W. 
2 d 826, error dismissed. 

18. U.S.—^Platte County v. New 
Amsterdam Casualty Co., D.C.Neb., 
6 P.R.D. 476. 

Neb.—Van Sickel v. Buffalo County, 
13 N.W. 19, 13 Neb. 103, 42 Am.R. 
753. 

19. U.S.—Fidelity & Deposit Co. of 
Maryland v. Port of Seattle, C.CAu 
Wash., 106 P.2d 777, certiorari de¬ 
nied 60 S.Ct. 515, 809 U.S. 661, 84 
L.Ed. 1009—Platte County v. New 
Amsterdam Casualty Co., D.C. 
Neb., 6 F.R.D. 475. 

Neb.—Van Sickel v. Buffalo County, 
13 N.W, 19, 13 Neb. 103, 42 Am.R. 
753. 

ao* U.S.—Fidelity & Deposit Co. of 
Maryland v. Port of Seattle, C.C. 
A.Wash., 106 F.2d 777, certiorari 
denied 60 S.Ct 515, 309 U.S. 661, 
84 L.Ed. 1009—^Platte County v. 
New Amsterdam Casualty Co., D. 
C.Neb„ 6 F.R.D. 476. 

Neb.—Van Sickel v. Buffalo County, 
13 N.W. 19, 13 Neb. 103, 42 Am.B. 
758. 

46 C.J. P 1072 note 62. 
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21 . Mo.—State v. mnn. 11 S.W. 994, 
98 Mo. 532, 14 Am.S.H. 654. 

22. N.C.—^Pender County v. King, 
147 S,B. 695, 197 N.C. 60. 

46 C.J. P 1072 note 65. 

23. Va.—wSitna Casualty & Surety 
Co. of Hartford, Conn., v. Board of 
Sup'rs of Warren County, 168 S.E. 
617, 160 Va. IL 

24. Va.—^tna Casualty & Surety 
Co. of Hartford, Conn. v. Board of 
Sup'rs of Warren County, supra. 

25. Mo.—Cbxptui Juris quoted Sa 
Town of Canton v. Bank of Lewis 
County, 92 S.W.2d 596, 600, 838 
Mo. 817. 

46 C.J. p 1072 note 66. 

26. Cal.—^Hhrtford Accident & In¬ 
demnity Co. V. City of Tulare, 186 
P.2d 121, SO Cal.2d 832. 

M ic h .—^First Nat Bank v. Moon, 219 
N.W. 626, 243 Mich. 124. 

Mo.—Corpus juris quoted in Town 
of Canton v. Bank of Lewis Coun¬ 
ty, 92 S.W.2d 595, 600, 338 Mo. 817. 

46 aj. p 1072 note 67. 

27. U.S.—American Surety Co. of 
New York v. Independent School 
Diet No. 18 of Lake Park, Minn., 
C.C.A.Minn., 53 F.2d 178, 81 A.L.R. 
1, certiorari denied Independent 




67 C-J.S. 


OFFICERS 


§ 163 


elected or reappointed to succeed himself but fails 
to give a new bond, it has been held that the sure¬ 
ties on the bond are not liable for any default oc¬ 
curring after the commencement of his new term of 
oflSce.^^ On the other hand, it has been held that, 
even in the absence of any provision of law for 
holding over, the liability on the bond will continue 
when an officer holds over without reelection or ap- 

pointment^^ 

§ 163. -Liability on Successive Bonds 

Where an officer succeeds himself In office and Qual¬ 
ifies therefor by giving a new bond, the sureties on each 
bond may be held liable only for defalcations occurring 
during that term of office for which their bond was given. 

Where a person holds an office for two or more 
successive terms, and a new bond with new sure¬ 
ties is executed for each term, the sureties on the 
bond given for the term during which a defalcation 
occurs are liable therefor.^o Liability on each bond 
is limited to breaches of duty committed after the 
commencement of the term for which it is given, 
irrespective of the fact that the officer succeeds 
himself.^^ Furthermore, the sureties on a bond 
for a specified term of office are not liable for the 
nonperformance of official duties of the principal 
during another term of office, even though the prin¬ 
cipal and sureties are the same for both terms.^ 

The sureties on the bond for the last term are re¬ 
sponsible for money in the hands of the officer at 


the time of the execution of such bond,^^ and it is 
presumed, as discussed infra § 176, where there is 
a different bond for each term, that a defalcation 
occurred during the second term and that the sure¬ 
ties on the second bond are liable. Moreover, where 
an officer, at the end of his term, makes a report 
showing that he has on hand public funds for which 
he is bound to account and this report is accepted 
and approved by the proper authorities and the of¬ 
ficer so reporting succeeds himself in office and exe¬ 
cutes a new bond, it has been held that the sure¬ 
ties on the subsequent bond are estopped to say that 
the sum shown in the report to be in the hands of 
the officer at the time of the approval of the report 
was not actually in his hands.^^ 

Where a defalcation occurring in one term of an 
officer is covered up by public money received by 
him during his second term of office, the sureties 
on the bond for the latter term may be held liable 
for that money.35 Thus, where the principal on 
a bond appropriates moneys coming into his hands 
during a later term toward the extinguishment of 
ffie indebtedness of a preceding term and they are 
so applied by the governmental body of which he is 
an officer, in good faith, the sureties on the second 
bond may be held bound by such application,^6 but 
it has also been held that, if the principal has paid 
the moneys collected during the last term into a 
general account and has himself made no specific 


School Dist No. 18 of Lake Peurk, 
Minn., v. American Surety Co, of 
New York, 62 S.Ct. 200, 284 U.S. 
683, 76 L,.Ed. 677. 

Minn.—County of Scott v. Binsr, 13 
N.W. 181, 29 Minn. 398. 

46 C.J. P 1073 note 68. 
as. Kan.—^Riddel v. Cherokee Coun¬ 
ty School Diet. No. 72, 16 Kan. 
168. 

46 <U. p 1073 note 69. 

2 S. Cal.—^Priet v. Be la Montanya, 
22 P. 171, 3 Cal.Unrep.Cas. 122. 

46 C.J, p 1073 note 70. 

30. Mich.—^Flrst Nat. Bank v. 

Moon, 219 N.W, 626, 243 Mich. 124. 
Minn.—Angrus Tp. v. Campion, 235 
N.W. 616, 183 Minn. 9—Board of 
Education v. Robinson, 84 N.W. 
106, 81 Minn. 305, 83 Am.S.R. 374.' 
Xlsappropxiations 
VlTiere it is established that an 
officer has misappropriated public 
funds duringr his first term, the sure¬ 
ties on the bond covering^ his second 
term of office axe not liable for such 
funds. 

U.S.—^Platte County v. New Amster¬ 
dam Cas. Co., B.dNeb., 6 P.R.D, 
476. 

Del.~-Stuck V. Dutton, 144 A, 191, 4 
W.W.Harr. 144. 

81. Va.—-.^EStna Casualty 4b Surety 


Co. of Hartford, Conn., v. Board of 
Sup’rs of Warren County, 168 S.E. 
617, 160 Va 11. 

33. N.C.—^Thacker v. Fidelity 4b De¬ 
posit Co. of Maryland, 4 S.E.2d 
324, 216 N.C. 135. 

33. U.S.—Corpus guxis cited in 
Bfale County, Tex. v. American In¬ 
demnity Co., C.C.A.5, 63 P,2d 275, 
279—Platte County v. New Am¬ 
sterdam Cas. Co., D.C.Neb., 6 F.R. 
D. 476. 

Ill.—People V, Birket, 254 ni.App. 
96, affirmed 174 N.E. 388, 342 Ill. 
333. 

Neb.—^U. S. Fidelity 4b Guaranty Co. 

V. Bates, 296 N.W. 560, 139 Neb. 
131—Corpus juris cited in Thurs¬ 
ton County, to Use of Vesely v. 
Chmelka 294 N.W. 867, 862, 138 
Neb. 696, 132 A.L..R. 1077. 

Wash.—Corpus JUris cited In Zagar 
V. Columbia Casualty Co., 43 P.2d 
949, 951, 181 Wash, 487. 

W.Va.—Corpus Juris quoted in State 

V. Doddridge County Bank, 182 S. 
B. 884, 887, 116 W.Va 683—Corpus 
JUrls quoted in County Court of 
Greenbrier County v. Bank of Wil¬ 
liamsburg, 180 S.E. 446, 447, 116 

W. Va 374. 

46 C.J. P 1073 note 71. 

^ lU,—People V. Birket, 174 N.R 
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388, 342 Ill. 333—Trustees of 

Schools of Township 36 North, 
Range 10 East of Third P. M., 
Will County, v. American Surety 
Co. of New York, 30 N.B.2d 513, 
307 IllJbpp. 398. 

Statements and reports as conclu¬ 
sive evidence against sureties see 
infra f 176. 

35. U.S.—^Platte County v. New Am¬ 
sterdam Cas. Co., D.C.Neb., 6 P.R. 
D. 476. 

N.X—State v. Sooy, 39 N.J.Law 539, 
affirmed Sooy v. State, 41 N.J.Law 
394. 

Test of liability 

Where an officer has been elected 
for two succeeding terms with a 
different bond for each term, and he 
abstracts money received during sec¬ 
ond term to pay a defalcation made 
under first term, sureties on the sec¬ 
ond bond are liable; a test to deter¬ 
mine whether sureties under second 
bond are liable is to determine what 
would be liability of sureties if offi-, 
cer had been succeeded by another 
person instead of himself.—Strafford 
V, American Employers* Ins. Co., 197 
A. 819, 89 N.H. 297. 

36. Cal.—^People v. Hammond, 42 P. 
36, 109 CaJ. 384. 

46 C.J. P 1073 note 74. 
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appropriation, the governmental body which he rep¬ 
resents may not by the process of appropriation 
shift the liability from the sureties on the prior 
bond and put it on the sureties on the last bond.^^ 
Moreover, if no appropriation is made by either the 
officer or the government the moneys ordinarily will 
be applied to the satisfaction of the oldest debts.^^ 

§ 164. Rights and Remedies of Sureties 

Under the provisions of some official bonds, the rights 
of the surety may be concluded by the entry of judgment 
against the principal or by forfeiture. 

The rights of a surety may be concluded by the 
entry of a judgment on the merits against the prin- 
cipal^^ or by a forfeiture^® under an official bond 
conditioned on the recoveiy of a judgment against 
the principal or on the declaration of a forfeiture. 

§ 165. Discharge of Sureties 

a. In general 

b. Negligence or forbearance on part of 

government 

c. Extension of time 

d. Cancellation; release; settlement by 

principal 

e. Execution of new bond 

f. Application by surety for release 

a. In. General 

Sureties on official bonds may be discharged from lia¬ 
bility by a material alteration therein, without their 
knowledge or acquiescence, after they have signed it, or 
by a change In the powers and duties of the principal of 
such a character as to amount to a new appointment. 

. Sureties on official bonds are released where ma¬ 
terial alterations, by erasure or otherwise, are made 
in a bond without their knowledge or. acquiescence 
after they have signed it,^^ and a bond from which 


the name of one of the sureties has been erased is 
void even as against a surety who, without know!> 
edge thereof, signs it after the erasure.^2 

The adding of powers and duties which are ger¬ 
mane and appropriate to an office will not have the 
effect of discharging the sureties on the bond of the 
officer from liability,but if the change is of such 
a character as, in legal effect, to amount to a new 
appointment the sureties are discharged from fur¬ 
ther liabilit}'.'*^ Thus, where the whole nature of 
the office is changed by the imposition of new du¬ 
ties, the bond ceases to be obligatory, inasmuch as 
the office is no longer the same, within the meaning 
of the bond,but, as discussed supra § 161 b, in the 
usual case, the surety is relieved of responsibility 
only as to such duties which are added to the office 
and which are not germane thereto. 

The fact that a statute imposing a penalty on the 
officer in case of his default is repealed^® or the 
fact that the bond is not approved until after the 
death of the surety^? has been held not to discharge 
the surety. Moreover, where one officer is surety 
on the official bond of a second officer the settle¬ 
ment and dosing of the former’s account as officer 
have been held not to discharge his liability as sure¬ 
ty for the latter.48 

b. Negligence or Forbearance on Fart of Gov- 
etnmmt 

Sureties on official bonds are not discharged by the 
negligence of the government officers or by their failure 
to perform their duties properly; the fact that the govern* 
ment officers know, when they accept the bond, that the 
principal thereof is a defaulter and fall to inform the 
sureties will not discharge the sureties. 

Sureties on official bonds arc not discharged by 
the negligence of the officers of the government or 
by their failure to perform their duties properly.^® 


37. Ala.—^Borins v, Wniiams, 17 
Ala. 610. 

46 C.J. p 1073 note 75. 

38. Me.—^Readfield v. Shaver, 50 Me. 
36, 79 AmJD. 592. 

46 C.J. P 1074 note 76. 

3 d. Pa.—Commonwealth, to Use of 
Ulshofer v. Turner, 17 A.2d 362, 
340 Pa. 468. 

Contribution between surety and 
principal or third persons general¬ 
ly see the CJ.S. title Principal 
and Surety $$ 311, 341, also 60 C. 
J. p 276 notes 75—88. 

Judinnent against principal as con¬ 
clusive evidence against surety 
see infra 9 172. 

Right of surety to be subrogated to 
rights of creditor or obligee or of 
ofitor see the C.J.S. title Subroga¬ 
tion 9 60, also 60 CUT- P 772 note 7- 
p 778 note 16. 


4Q. . Pa.—Commonwealth, to Use of 
Ulshofer v. Turner, supra. 

41. Cal.—^People v. Kneeland, 31 
Cal. 288. 

46 C.J. P 1074 note 85. 

AlteratloBr before delivery and ap¬ 
proved. 

IVhere a bond is altered by the 
erasure of the name of one of the 
sureties thereon after it is signed 
but before it is delivered and ap¬ 
proved, and the alteration is plainly 
noticeable, all of the sureties who 
have no knowledge of, or do not con¬ 
sent to, the alteration, or who do not 
ratify it, are released from liability. 
—Hagler v. State, 47 N.W. 692, 31 
Neb. 144, 28 Am.S.R. 614. 

42. Mo.—State v. McGonigle, 13 S. 
W. 758, 101 Mo. 358. 20 Am.S.R. 
609, 8 LJEtA. 736. 

46 CJT. p 1074 note 86. 
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43. Okl.—^Hughes . v. Oklahoma 

County, 160 P. 1029, 60 Okl. 410. 

46 C.J. P 1074 note 79. 

New duties as within scope of orig¬ 
inal bond see supra 9 161 b. 

44. U.S.—Miller v. Stewart, N.J., 9 
Wheat 680, 6 L.Bd. 189. 

46 C.J. p 1074 note 80. 

46* Wash.—Spokane County v. Al¬ 
len, $7 P. 428, 9 Wash. 229, 43 Am. 
S.R. 830. 

46. Pla.—State v. Smith, 16 Fia. 
176. 

47- Ind.—^Mowbray v. State ex rel. 
City of Peru, 88 Ind. 324. 

48. U.S.—U. S. V. Beattie. B.CPa., 
24 F,Cas.No.l4,654, Qilp. 82. 

49. U.S.—corpus Jtixiji cited fa 
Hale County, Tex. v. American In¬ 
demnity Co., O.C.A6, 63 F.2d 275, 

; 279. 
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Thus mere forbearance toward an officer who is in 
default^® or the issuance of a commission for a sec¬ 
ond term to such an officer^i does not discharge the 
sureties on his bond, and where the government of¬ 
ficers know, when they accept the bond, that the 
principal thereof is a defaulter, their neglect to in¬ 
form the sureties of the bond of this fact will not 
discharge such sureties.52 

a EztensioE of Time 

A statute passed after the execution of an official 
bond extending the time for the accounting and payment 
at moneys collected by the principal and the consequent 
forbearance of suit by the government have been held 
not to discharge the sureties, but there Is also authority 
to the contrary; a surety has been held discharged by 
reason of a statute enacted after the execution of the 
bond extending the time for the performance of duties 
by the principal. 

While it has been held that the sureties on an 
official bond are not discharged by a statute passed 
after the execution thereof extending the time for 
the accounting and payment of moneys collected by 
their principal, and the consequent forbearance of 
suit by the government,it has also been held that, 
where a legislative enactment gives an officer a 
longer time in which to settle or pay his accounts 
than he had under the law in existence when the 
bond was executed, the surety is thereby dis- 
charged®^ although, even where the latter rule 
prevails, a statute providing for an extension of 
time, but which the legislature intends shall not be 
effective unless the sureties of the officer agree 
thereto, will not discharge the sureties.55 Where 


the time for the discharge of the duties of an offi¬ 
cer is fixed by statute, an extension of time for the 
performance of such duties by statute enacted after 
the execution of the bond has been held to discharge 
the sureties as to acts of the officer done after the 
expiration of the original period, 56 but not as to 
acts done prior to the expiration of the original pe- 
riod.®*^ 

d. Cancellatioii; Eelease; Settlement by Prin¬ 

cipal 

An official bond is not satisfied by Its cancellation by 
an unauthorized officer; sureties on official bonds are 
discharged by the payment by their principal of all 
moneys due to his successor in office. 

An official bond is not satisfied by its cancellation 
by an unauthorized officer, 56 and, since the officer 
to whom a bond is given takes no beneficial interest 
but only a legal interest, he may not, except as pre¬ 
scribed by law, release or discharge the obligation 
of an official bond.56 Sureties on official bonds are 
discharged by the payment by their principal of 
all moneys due to his successor in office.®® How¬ 
ever, a settlement of the accounts of an officer will 
not relieve the sureties where the officer has been 
guilty of concealment®^ 

e. Execution of New Bond 

The acceptance of a new bond usually dlschargos the 
sureties on the old bond. 

Sureties on official bonds ordinarily are dis-. 
charged from liability by the acceptance of a new 
bond,®2 sureties Tirho sign a bond without the 


Me.—Inbabltants o£ Farmington v. 

Stanley, 60 Me. 472. 

2T.H.—Strafford American Em¬ 
ployers^ Ins. Co., 197 A- 819, 89 N. 
H. 297. 

Tex.—Corpus Jtixls cited .in ^tna 
Casualty Co. v. State, Civ.A,pp., 86 
S.W.2d 826. 831. 

Utah.—Goxpiis dtirls cited in Tooele 
County V. De L»a Mare, 39 P.2d 
1051, 1059, 90 Utah 23. 

TT.Va.—Corpus Juris oited In State 
ex rel. Doddridge County Court v. 
Doddridge County Bank, 182 S.E. 
884, 887, 116 W.Ya, 883. , 

46 C.J. p 1074 note 87. 

.Vegleet to remove offlLoer 

(1) In general.—rU. S. v. Van 
Zandt, D.C.. 11 Wheat 184. 6 L.Bd. 
448—46 aJ. P 1074 note 87 [a]. 

(2) Allowing an offl^r to remain 
in office after knowledge of his de¬ 
faults whereby further defaults oc¬ 
cur does not relieve, his sureties.— 
Jones Y. U. S., Ga., 18 Walt 662, 21 
L.Ed. 867—Hale County, Tex. v. 
American Indemnity Co., C.C.A.Tex., 
68 F.2d 275, rehearing denied j^e 
County V. American Indemnity Co., 


65 F.2d 1017, certiorari denied Amer¬ 
ican Indemnity Co. v. Hale County, 

Tex., 54 S.Ct 207, 290 U.S. 697. 78 

UEd. 599. 

50. U.S.—U. S. V. Wright D.C.N'.J., 
28 F.Cas.No.16,776.. 

51. La^—State v. Lake, 14 So. 126, 
45 La-Ann. 1207. 

52. Minn.—^Pine County v. Willard, 

39 N.W. 71. 89 Minn. 126, 12 Am. 
S.It. 622, 1 118. 

46 C,J. P 1074 note 90, 

53. Md.-TState v. Carleton, 1 Gill 

249. , . 

N.C.—Worth V. Cox, . 89 N.C. 44— 
Prairie v. Worth. 78 N.C. 169. 

Va.—Commonwealth v. Holmes, 25 
Gratt 771, 66 Va. 771. 

46 C.J. P 1074 note 91. 

64. m.—State v, Lagow, 43 Ill. 134 
—^People V. McHatton, 7 Ill. 688— 
Davis V. People, 6 Ill. 409. 

Mo.—State v. Roberts, 68 Mo. 234, 
SO AmJt 788. 

Tenn.—Johnson v. Hacker, 8 Heisk. 
388. 

Statute held not to extend time 

Tenn.—^McLean v. State, 8 Heisk. 22. 
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55. Tenn.—Allison v. State, 8 

Heisk. 312. 

56. Ill.—State V. Bowman, 44 Ill. 
499—State v. Lagow, 43 Ill. 134. 

67. ni.—State v. Bowman, 44 
499—^tate v. Lagow, 43 III. 184. 

66 . Iowa.—^Ford .v. Jefferson Coun¬ 
ty, 4 Greene 273. 

69. N.C.—^Maryland Fldelltyi etc., 
Co. V. Fleming, 43 S.B. 8994 133 N. 
C. 382. 

46 C.J. P 1074 note 93. 

160. Ohio.—State v. Corey, 2 Ohio 
Dec. (Reprint) 669, 4 WestL. 

' Month. 563. 

6 L . U.S.—^Moses V. U. S., App.D.C., 
17 S.Ct 682* 166 U.S. 671, 41 L.Ed. 
1119. 

III.—Whitlow V. School Trustees, 93 
IlLApp. 664, affirmed 81 N.E. 886, 
191 Ill. 457. 

6 ^ Va.—^.Etna Casualty Surety . 
Co. of Hartford, Conn. v. Board of. 
Supers of Warren County, 168 ^ 
B. 61T, 160 Va. 11. 

46 CU. p 1075 note 96. 

Cumulative bonds see supra $ 162 a. 
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consent of the original sureties, and subsequent to 
its approval, are regarded as signing a new bond, 
the acceptance of which discharges the old sureties 
from all liability for acts subsequent to the making 
of the new bond®^ 

f. Application by Surety for Eelease 

Where a statute provides a method whereby a 
surety may apply for a release from liability on an official 
bond, in order to procure a release the surety must com¬ 
ply strictly with the statute. 

The courts have no general common-law or stat¬ 
utory jurisdiction to relieve sureties from their lia¬ 
bility on ofiScial bonds,and such jurisdiction as 
they have in this particular is a special statutory 
jurisdiction.®^ Under a statute providing that one 
or more sureties may apply to be released, and that 
in such a case the principal must give a new bond 
or the office will be declared vacant, or he be sub¬ 
ject to removal, in order to be relieved sureties 
must see to it that there is a strict compliance with 
the law.®® A requirement that a new bond shall be 
given is not satisfied by the erasure in the bond of 
the names of certain sureties and the substitution 
of others,®*^ and the procuring of additional names 
subscribed to the bond is not sufficient when they 
do not appear in the body of the instrument®® 
Where it is merely provided that the sureties shall 
be released on the giving of a new bond, the sure¬ 
ties are not relieved from liability until a new bond 
is given or the office declared vacant;®® and it has 
been held that, although the office becomes vacant 
on the failure of the principal to give a new bond 
on such application, he is nevertheless regarded as 
an officer de facto where he continues to act and 
his sureties remain liablet^® 


The effect of statutes providing for the release of 
sureties is to discharge not only the sureties apply¬ 
ing for release, but the other sureties as well.^x 
However, the discharged sureties continue to be 
responsible for the acts of their principal done pri¬ 
or to their discharge, and the new sureties are re¬ 
sponsible for such acts only as are thereafter 
done.^^ Where the statute provides that applica¬ 
tion should be made by the sureties, they are not 
discharged by a new bond given, not on their ap¬ 
plication, but at the instance of the principal,*^® but 
under some statutory provisions where an officer 
voluntarily gives a new bond his sureties need not 
take steps to compel him to do so in order to pro¬ 
cure their release.*^^ 

§ 166. Lien 

In the absence of a covenant or a provision In the 
bond or a statute so providing, an official bond does not 
create a lien on the property of the principal or sureties. 

In the absence of a covenant or a provision in the 
bond or a statute so providing, an official bond does 
not create a lien on the property of the principal or 
sureties.^® However, by virtue of some statutory 
provisions, an official bond creates a lien on the 
property of both the principal and sureties.*^® There 
must be strict compliance with the terms of such 
statutes in order to create a lien,'^^ and a bond not 
in the statutory form is not aided with respect to 
its efficacy as a lien by a general statute providing 
that the liability of sureties shall not be affected 
by defects.*^® Under some statutory provisions a 
lien created by an official bond is given the force 
of a mortgage when recorded in the mortgage as 
well as in the bond book, but not if recorded in the 
bond book alone.^® Moreover, a lien of this na- 


63. Neb.—Stoner v. Keith County, 
67 N.W. 311, 48 Neb. 279. 

64. Va.—Casualty & Surety 
Co. of Hartford, Conn. v. Board of 
Supers of Warren County, 168 S.B. 
617, 160 Va. 11. 

65. Va.—.aeitna Casualty & Surety 
Co. of Hartford, Conn., v. Board of 
Sup’rs of Warren County, supra. : 

aturisdlctloii not coBferred 

Statutory provisions empowerlniT 
court to enter order reauirinsr offi¬ 
cer to give new bond, and, if he falls 
to do so, to remove him from office, 
do not authorize court to relieve 
officer's STxrety from liability on 
bond, since, under such provisions, 
only relief which surety may pro¬ 
cure is that which follows from offi¬ 
cer’s giving new bond or from his 
removal, so that order purporting 
to relieve surety from future liabili¬ 
ty is void for want of jurisdlctton 
and not merely erroneous, in pro¬ 


ceedings by surety to reoulre new, 
bond, where no new bond was given, { 
and order suspending such prior void 
order removing officer from office, 
and supersedeas issued during peri¬ 
od of suspension, continue liability 
of surety on officer's bond as long as 
officer continues in office.—^^tna 
Casualty & Surety Co. of Hartford, 
Conn., V. Board of Sup'rs of War¬ 
ren County, supra. 

66 . S.C.—^Bolen v. National Surety 
Co., 94 S.H. 1049, 108 S.C. 403. 

46 C.J. p 1075 note 1. 

67. Hiss.—State v. Matthews, 57 
Miss. 1. 

6 & Ohio.—Stevens v. Allmen, 19 
Ohio St. 485. 

69. Ala.—Armstrong v, Pugh, 19 
Ala. 209. 

170. Ill,—Hewes v. People, 48 HI. 

I App. 439. 


71. Ariz.—Cochise County v. Ritter, 
73 P. 448, 3 Ariz. 208. 

46 aJ. P 1075 note 6. 

72. Ky.—Jones v. Gallatin County. 
78 Ky. 491. 

73. Tenn.—^Hickerson v. Price, 2 
Heisk. 623. 

74. Cal.—^Humboldt County v. Kay. 
134 P.2d 501, 57 Cal.App.2d 115. 

75. N.Y.—Mt Vernon v. Brett 86 
N.B. 6, 193 N.Y. 276. 

46 aJ. P1075 note 10. 

76. Ga.—U. S. Fidelity & Guaranty 
Co. V. Richmond County, 163 S.B. 
482, 174 Ga. 599. 

77. N.Y.—Mt Vernon v. Brett 86 N. 
B. 6, 193 N.Y. 276. 

46 CJr. p 1075 note 12. 

78- N.Y.—Mt Vernon v. Brett su¬ 
pra. 

79. Iia.—Gale's Succession, 30 La. 
Ann. 351—Clements v. Biossat 36 
Xia.Ann. 243. ' 
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tare has been held inapplicable to land to which the 
oEScer has only the legal title and in which he has 
no beneficial interest,*® but as to all land to which 
it applies it has been held to take precedence over 
the rights and interests acquired by purchasers sub¬ 
sequent to the date at which it attaches, since such 
purchasers are charged by law with notice there- 
of.*t A lien thus created by statute may be en¬ 
forced by proceedings in equity.** 

§ 167. Summary Remedies 

a. In general 

b. Judgment on motion 

a. In General 

A statute providing • summary remedy for the breach 
of a condition of an official bond should bo strictly fol- 
lowed. 

A summary remedy for the breach of the condi¬ 
tions of an official bond on the part of an officer 
IS provided by some statutes.83 Since such a rem¬ 
edy is of purely statutory origin and in derogation 
of the common law, it must be strictly pursued.84 
Thus a statute, whereby official bonds may be en¬ 
forced by the issuance, in accordance with the act, 
of a warrant of distress under which both chattels 
and lands of the principal and surety may be sold, 
should be sixictly followed,*® and, if it provides that 
chattels must first be sold, a sale of the land before 
the chattels are sold is voi<L*® 

b. Judgment on Moldon 

Under a statute authorizing a Judgment on motion 
against an officer and his sureties for a breach of the 
.conditions cf an official bond, a judgment may not be 
rendered against the sureties without a judgment also 
being rendered against the principal, and an abatement of 
the motion against the principal works an abatement as 
-to the sureties. 


Under a statute authorizing a judgment on motion 
against an officer and his sureties, a judgment may 
not be rendered against the sureties without a judg¬ 
ment also being given against the principal,*^ and, 
where the principal is deceased, a judgment may 
not be taken against his executor or administrator** 
unless the statute so provides.*® Also an abatement 
of the motion as to the principal of necessity works 
an abatement as to the sureties.*® Under some stat¬ 
utory provisions a judgment against the principal 
is conclusive of every matter found by it,®^ and 
the sureties as such are not entitled to litigate the 
question of liability except in the name of the prin- 
cipal.®2 The only matters which the sureties may 
litigate under such a statute are the factum of the 
bond and its legal sufficiency,®* and the allowance of 
judgment does not impair their rights in this respect 
otherwise than to cause the parties to proceed in 
another forum to ascertain that they exist.®^ In the 
absence of a statute authorizing such procedure, 
the fact that a judgment has been obtained against 
the officer will not authorize judgment to be entered 
on motion against the sureties on his official bond.®® 

§ 168. Actions 

Ordinarily an action on an official bond is an jictlon 
on contract, but it has also been held that a tort action 
may be maintained against an officer and his sureties on 
his bond. 

Ordinarily an action on an official bond is an ac¬ 
tion on contract,®® and the subject of the action is 
the contract as evidenced by the bond.®^ However, 
it has also been held that an action in tort may be 
maintained against an officer and the sureties on 
his bond, on the theory that by the bond the sure¬ 
ties put themselves in the officer's shoes for pur¬ 
poses of such a suit.®* 


«0l Mo.—^M orrison v. Herrington, 26 
S.W. 668. 120 Mo. 666. 

81. Ala.—^Randolph v. Brown, 22 So. 
624.116 Ala. 67.7. 

82. Ala.— liOtt V. Mobile County, 78 
Ala. 69. 

83. Mo.^—State ex rel. Patterson v. 
Collins, App., 172. S.W.2d 284. 

Sfsv cause of action not created 
Statute providing that persons in¬ 
jured by neglect or misfeasance of 
any officer may proceed against offi¬ 
cer and any one or more of his sure¬ 
ties jointly or severally creates no 
new cause of action, but merely pro¬ 
vides summary remedy against sure¬ 
ties where officer is liable for act of 
neglect or misfeasance amounting to 
breach of condition of his bond.— 
State ex rel. Patterson v. Collins, 
supra. 

Tenn.—Prowfell w. Powlkes, 5 
Baxt 848. 


85. Va.—Grove v. Liittle, 11 Leigh, 
187, 38 Va. 187. 

86. Va.—Grove v. Little, supra. 

87. Tenn,—Houston v. Dougherty, 4 
Humphr. 606. 

46 C.J. p 1075 note 22. 

88. Tenn.—Park v. Walker, 2 Sneed 
603. 

46 C.J. P 1076 note 23. 

88. Tenn.—Smith v. Woods, 1 
Coldw. 636—^Burroughs v. (Joodall, 
2 Head 28. 

80. Tenn.—^Burroughs v. Goodall, 
supra. 

81. Ala.—McCaure v. Coldough, 6 
Ala. 66. 

82. Ala.—McClure v. Coldough, su¬ 
pra. 

93. Ala.—McClure v. Coldough, su¬ 
pra. 

94. Ala.—McClure v. Coldough, su- 

I pra. 


95. Iowa.—Bitting v. More, 6 H.W. 
1101, 53 Iowa 593. 

96. S.C.—Chappell v. Fidelity & De¬ 
posit Co. of Maryland, 9 S.E.2d 
692, 194 S.a 124. 

97. S.C.—Chappell v. Fidelity & De¬ 
posit Co. of Maryland, supra. 

Tortious conduct of oSloer 
In action against surety on official 
bond of an officer for damages 
claimed to have resulted to plaintiff 
from allegedly tortious acts of offi¬ 
cer in course of discharge of officer's 
official duties, the subject of action 
was contract evidenced by bond.— 
Chappell V. Fidelity & Deposit Co. 
of Maryland, supra. 

98. Ala.—^Pullman Car & Manufac¬ 
turing Corporation of Alabama y. 
Hamilton, 181 So. 244, 236 Ala. 209 
—Shell V. Pittman, 167 So. 205, 229 
Ala. 380—National Surety Co. v. 
Plemmons, 108 So. 614, 211 Ala. 
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§ 169 

§ 169. -Right of Action eoid Conditions 

Precedent 

a. In general 

b. Conditions precedent 

a. In. General 

A breach of the conditions of an offfeial bond gives 
rise to a right of action against the officer and his sure¬ 
ties, in the absence of a statute to the contrary, a 
private Individual may not maintain an action on an 
official bond which is Intended solely for the protection 
and benefit of the plblic. 

A breach of the conditions of an official bond 
gives rise to a right of action against the officer and 
his sureties.®^ If a bond has been made by mis¬ 
take to the wrong officer, or, although made to the 
proper officer, is not good as a statutory bond,, it 
may nevertheless be declared on as a common-law 
bond,i but it can be enforced only according to the 
rules of the common law.^ 

An action by or for the benefit of a private in¬ 
dividual usually may not be maintained on a bond 
given by an officer which is intended solely for the 
protection and benefit of the public^ except as such 
a right of action may be conferred by statute.^ 
Suet an action, however, will lie where it appears 
that the bond was intended as well for the benefit 
of individuals who may suffer from a breach there¬ 
of, ^ for the benefit of the public,® but in the case 
of bonds whose purpose is the protection of individ¬ 
ual members of the public, plaintiff or the person 
to whose use. the suit on the bond is brought must 
show special damage in order to recover.® 

b. Conditions Precedent 

(1) In general 

(2) Leave to sue 


67 C.J.S. 

(1) In General 

Unless required by statute, Judgment on the default 
complained of is not a condition precedent to a suit on 
an official bond; and, where an officer wrongfully deposits 
funds In a depositary, suit need not be brought against 
such depositary to recover such funds before suing on 
the bond of the officer therefor- 

Unless required by statute,^ plaintiff, in order to 
bring an action on an official bond, need not first 
obtain judgment on the default complained of, since 
the obligation of a surety on an official bond is 
primary and not secondary,® and it is sometimes ex¬ 
pressly so provided by statute.® Where funds have 
been deposited to an excess amount in a designated 
depositary, it is not necessary that suit should be 
brought for recovery from the depositary before 
suing the officer charged with contributing to the 
loss of the funds by making such deposit.^® Also, 
where a defaulting officer wrongfully pays public 
money to a bank on his private account, suit may be 
brought on his bond without first suing the bank.ii 

Demand, No demand is necessary in order to 
give rise to a cause of action on an official bond for 
the recovery of funds wrongfully dealt with by the 
officer,^® and, where a duty is imposed on an officer 
to turn over moneys to his successor on the expira¬ 
tion of his term of office, no demand is necessary 
before bringing suit on the bond.^® Moreover, a 
demand need not be made on the administrator of a 
defaulting officer before bringing action against the 
sureties on his bond.^* In the event that an officer 
has rendered it impossible to reach him personally, 
no demand is necessary before bringing suit on his 
bond tp recover damages caused by his official mis- 
conduct,^® such as an action for moneys which such 
officer has wrongfully retained.^® 

(2) Leave to Sue 

Under a statute ao providing, a proper application 
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596—^Deaaon v. Gray, 69 So. 15, 
192 Ala. 611. 

da. Mo.—City of Gallatin ex rel, 
Dixon V. Murphy, App., 217 S.W. 
2d 400. 

1. Ga.—^Anderson v. Brumby, 42 S, 
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14 N.C. 287. 

46 <XJ. p 1076 note 41. 
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W. 616, 79 Neb. 884. 
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Ind.—State v. Hughes, 49 N.E. 
893, 19 Ind.App. 266. 
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7- N.Y.—^People v. Spraker, 18 

Johns. 390. 

46 C.J. p 1076 note 45. 
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Home Indemnity Co. of New York 
V, O’Brien. C.C.A.Mich., 104 F.2d 
413, 418. 

Ga-—^Maryland Casualty Co. v. 
Smith, 192 S.B. 449, 66 GaApp. 
154. 
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Blind V. Dreyer, 150 Ill.App. 674, 

io. Idahio.—^Buhl Highway Dist. v. 
Allred, 238 P. 298, 41 Idaho 54. 
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Miss. 675. 

15. Ma^—^Fall River v. Riley, 138 
Mass. 336. 

16. Kan.<«—Jenks v. Coffey County 
School Dist. No. 38« 13 Kan. 366. 



67 C.J.S. OFFICERS §171 


ihould be made for leave of court to sue on an official 
bond where the suit Is brought by one other than the 
obligee of the bond; whether consent of the obligee of an 
cfficlal bond Is necessary before a person other than the 
oblijee may sue thereon depends on the intention of the 
legislative body which required the bond. 

A Statute providing that, before an action may 
be maintained by a plaintiff other than the govern¬ 
mental authority named as obligee in the bond, 
leave must be obtained of the court or judge there¬ 
of where the action is triable has been held not to 
apply where the suit is, in fact, by the obligee of the 
bond.i’^ Moreover, under some statutory provi¬ 
sions, any person aggrieved by the official miscon- j 
duct of an officer may institute suit on his bond in 
any court having jurisdiction thereof without an 
order for that purpose.^® On the other hand, where 
a statute requires that leave to sue be obtained be¬ 
fore a suit on an official bond is instituted, an ap¬ 
plication for such leave must sufficiently comply 
with the requirements set forth in the statute.^® 
On applying for leave to sue, under some statutory 
provisions it is not necessary to show a previous 
recovery for the default or misconduct complained 
of.^^ 

Consent of obligee of bond. Whether, as a mat¬ 
ter of right and without the consent of the govern¬ 
mental authority named in the bond as obligee, one 
other than such obligee may sue on an official bond 
for a loss covered thereby depends on the-intention 
of the legislative body which , required the bond,2i 
which intention may be evidenced by express lan¬ 
guages^ or by impIication.S8 Thus, under some 
statutory provisions, a private individual injured 
hy the misconduct of an officer may not sue on the 
officer’s bond without the consent of the govern¬ 
mental authority named as obligee therein.^^ On 
the other hand, in the absence of a statute author¬ 
izing any person to avail himself of a breach of an 
official tond given to a governmental authority, a 
private individual desiring to sue thereon must first 

17. Wash.—Nye v. Kelly, 52 P, 628, 

19 Wash. 73. 

4S CJ. p 1077 note 54. 
la Ga.—Maryland Casualty Co. v. 

Smith, 192 8M 449, 56 Oa.App. 

154. 

la. N.T.—Town of Norway . v. 

American Surety Co. of New York, 

278 N.Y.S. 338, 164 Misc. 783. 

Qqgtnplianoe held 

N.T.—^Town of Norway v. American 
Surety Co. of New York, supfiu. 

as. N.Y.—She parte Chester, 5-Hill. 

W. , . 

m. u.s.^u’ S. for Use and Benefit 
of Midlipd Loan Finance Co. v. 

National' ‘Sut4?ty" ^rpoxiation. 


obtain the consent of the obligee to the bringing of 
the suit.25 

I 170. -Right to Sue outside State 

Although an action on an official bond given pursuant 
to the statutes of a state may not necessarily be barred 
In other states, It has been held that, where the liability 
sought to be enforced Is based on a penal statute, such 
an action may not be maintained In a foreign state, and 
that the courts of one state will not entertain an action 
by a citizen of a foreign state against an official of such 
state on his bond or against his surety for a cause of 
action arising in the foreign state. 

While an action on an official bond given by an 
officer of one state and pursuant to the statutes of 
such state is not necessarily barred in states other 
than the one in which the bond was given,^6 it has. 
been held that, where the liability sought to be en¬ 
forced in the action is founded on a penal statute, 
such action will not be maintainable in the courts 
of a foreign state.^^ Furthermore it has been, hdd 
that the courts of one state will not entertain an 
action by a citizen of a foreign state against an 
official of such state on his bond^® or against the 
surety on such bond^^ for a cause of action arising 
in the foreign state inasmuch as no court will take 
cognizance of a matter which concerns the internal 
police regulations of a foreign state. 

The courts of one state, it has been held, will not 
take cognizance of an official bond executed in a 
foreign state for the purpose of enforcing it in a 
peculiar manner unknown to the common law, di¬ 
rected by a statute of the foreign state,*® as where 
the statute of a foreign state creates a . liability or 
grants a remedy unknown to the common law*^ 
or contrary to the declared public policy of ..the 
state of the forum.** 

§ 171. -Defenses in General 

Ordinarily, In an aption on an offipial bond, the sure-, 
ties may make no defense not open to the principal and 
any defense available to the principal is available to the 
surety. 

26. N.Y.—^Hosenmn v. Fidelity & 
Deposit Co. of Maryland, 266 N.Y. 
S. 557, 148 Misc. 132. 

27. N.Y.—Roseman v., ]Wdelity & 

. Deposit Co. of Maryland, supra. 

Ohio.—State v. John, 6 Ohio 217. 

28. Tenn.—^Brower v. Watson, 244 
S,W. 362, 146 Tenn, 626, 26 A.L.R. 
991. 

29. Vt.—^PickerlnfiT v. Fisk, 6 Ft- 

102 . 

3Q, yt —Pickerlns v. Fisk, supra.« • 

31; N.Y.—Roseman y. 

Deposit Co. of Maryland, 265 N.*?. 
S. 857. 148 Misc. 132. 

32. N.Y.—^Roseman -Fidelity & 

Deposit Co. of Maryland,. supg;^ '» 


Minn., 60 S.Ct. 458, 309 U.S. 165, 
84L.Bd. 677. 

22. U.S.—U. S. for Use and Benefit 
of Midland Loan Finance Co. v. 
National Surety Corporation, su: 
pra, 

23. U,S,—^U. S. for Use and Benefit 
of Midland I>oan Finance Co. v. 
National Surety Corporation, su- 
pra. 

24. U.S.—^U. S. for Use and Benefit 
“ of Midland Loan Finance Co. v. 

National Surety Corporation, su¬ 
pra. 

28, D.O.—Distttet of Columbia v. 
Maryland Fidelity, etc.» Co., 271 
P, 388, 60 APP-I>-C. 809. 

46 CJ. P 1076 note 86. ; 
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In an action on an official bond tbe sureties or¬ 
dinarily may make no defense not open to the prin¬ 
cipal On the other hand, sureties usually may 
plead anything their principal ma}' plead in denial 
of liability.34 So it has been held to be a defense 
to an action on an official bond that the result would 
have followed notwithstanding the misconduct of 
the officer's or that the injured person by his own 
fault or neglect contributed to the result^® On the 
other hand, sureties may not allege any irregularities 
in the bond itself,or, as discussed supra § 160, in 
the appointment or election of their principal. Fur¬ 
thermore, since, as discussed supra § 165 b, negli¬ 
gence on the part of public officers does not dis¬ 
charge the sureties on official bonds, such negli¬ 
gence may not be pleaded as a defense to an action 
on such bonds, whether such negligence has to do 
with the qualification of the principal,the super¬ 
vision to be exercised over their principal by some 
other official,^^ or the bringing of suit for the sat¬ 
isfaction of debts.**^ 

Sureties may not defend on the ground that public 
officials knew, when the bond was accepted, that the 
bonded official was in default,nor may they plead 
that the obligee directed the officer to deposit all 
moneys collected by him in a particular bank vrhich 
became insolvent.^2 While it has been held that 
an unsatisfied judgment for the full penalty of the 
bond in favor of a third person may not be urged 
by a surety in an action on the bond,^^ the surety 
may defend on the ground that it has paid such 
a judgment.^^ 

§ 172. -Effect of Judgment against 

Principal 

Ordinarily a Judgment against the principal in an ac¬ 
tion on an official bond is considered to be prima facie 
or presumptive evidence In a suit against the sureties on 


the bond, but some authorities have held that such a 
judgment is no evidence against the surety, while others 
have held that such a judgment may constitute conclu¬ 
sive evidence against the surety. 

A judgment obtained against the principal in an 
action on an official bond is generally regarded as 
prima facie or presumptive, but not conclusive, evi¬ 
dence, in a suit against the sureties to enforce the 
liability on the bond.^5 In some jurisdictions, how¬ 
ever, such a judgment against the principal has 
been held not to be any evidence at all against the 
sureties.^® In other jurisdictions such a judg¬ 
ment,when granted on the merits,in the ab¬ 
sence of fraud or collusion, has been held to be con¬ 
clusive evidence against the sureties not only as to 
the right of plaintiff to recover against the princi¬ 
pal, but as to the amount of the damages, at least 
when they appeared in the suit in which the judg¬ 
ment was obtained.*^® It has further been indicated 
that w^here a judgment is entered against the prin¬ 
cipal by confession or by default on the pleadings, 
which set forth solely acts of official misconduct for 
which the surety would be liable on the bond, and 
the surety has failed to avail itself of its oppor¬ 
tunity to enter a defense in the name of the prin¬ 
cipal, there can be no injustice in giving the judg¬ 
ment the effect of conclusive, or at least prima facie, 
evidence against the surety.^® 

§ 173 , Time to Sue and Limitations 

A statute limiting the time within which an action on 
an official bond may be brought should be given effect ac¬ 
cording to the Intention of the legislature, taking into 
account the purpose for which It was enacted; ordinarily 
a cause of action accrues on an official bond when the 
officer fails to perform his duty. 

A Statute requiring that an action on the bond of 
an officer be commenced within a specified time 
will be given effect according to the intention of 
the legislature,taking into account the purpose for 


33. Ala.—Clayton v. Martin, 60 So. 

968, 7 Ala.App. 190. 

46 CJ. p 1077 note 56. 
sa. Ky.—Leslie County v. Magrgard, 
279 S.W. 885. 212 Ky. 854. 

A.cU<m agaiiurt surety and principal 
Ordinarily any defense available 
to principal is available to surety 
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Charron, 266 N.W. 419, 267 Mich. 
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which the statute was enacted.®* Thus it has been 
Held that the purposes of such a statute are to place 
a reasonable limit on the liability of the sureties on 
the bond®^ and to require diligence on the part of 
the governmental authorities in pursuing their rem¬ 
edies.®^ 

Various statutes have been construed and ap¬ 
plied in determining whether an action on an official 
bond has been brought within the time pro\’ided 
therefor.®® Accordingly, it has been held that suit 
on a bond may be brought at any time after the 
breach of the conditions of the bond and within the 
period set forth in the enactment,®® whatever the 
statute of limitations might have been on any cause 
of action existing against the ‘officer if he had not 
signed the bond.®'^ Furthermore, it has been held 
that a statutory provision that the period of limita¬ 
tion for an action against the sureties shall run 
from the date of the obligation will not be construed 
to mean from the time when the bond is approved.®® 
It has also been held that where an officer admits 
the loss of public moneys intrusted to him, the gov¬ 
ernment need not wait until the expiration of his 
term before suing on his bond.®® 

WTiat constitutes an official bond within the mean¬ 
ing of a statute limiting the time within which an 
action on such an instrument may be brought de¬ 
pends on the provisions of the enactment®® Some 
statutory provisions have been held applicable to 


a bond containing a warrant to confess judgment,®^ 
and the fact that the bond contains such a warrant 
has been held not to prolong its life as an obligation 
with respect to such a statute.®* 

A statute limiting the time within which a suit 
may be brought on an official bond has been held 
to embrace all actions on such a bond, whether ami¬ 
cable or adverse.®* Although it has been held that 
a special statute of limitations relative to suits on 
official bonds is not applicable to a suit in which a 
penalty is sought,®^ an action to recover on a bond 
for funds wrongfully expended by an officer is not 
penal in nature where no additional or double recov¬ 
ery is sought.®® 

A statute making it unlawful for any person to 
maintain an action on an official bond against the 
surety of the officer except within a stated number 
of years after the cause of action accrues has been 
held not to be a general statute of limitations which 
may be waived by the surety®® or revived by a 
new promise,®'^ but such a statute has been held 
to supply a special limitation qualifying a given 
right in the nature of a condition put by the law 
on the right of action.®* The rule that a statutory 
period of limitations will not be applied against the 
commonwealth as a party unless it is expressly so 
provided does not affect the running of such a stat¬ 
ute as to a suit in which the real party in interest 
is a political subdivision of the commonwealth.®® 


Ind.—State y. Stevezis, 2 N.K 214. 

103 Ind. S5. 53 Am.R. 482. 

Keb.—^Bantley v. Baker, 84 N.W. 603, 
61 Neb. 92—Alexander v. Overton, 
34 N.W. 629, 22 Neb. 227—Mer- 
riam v. MiUer, 84 N.W. 625, 22 
Neb. 218. 

N.C.—^Bank of Spruce Pine v. Mc¬ 
Kinney. 184 S.B. 606, 209 N.C. 668. 
Tenn.—^Hamblen County v. Cain, 89 
S.W. 103, 115 Tenn. 279. 

Bffect of statutes applicable to 
sealed instruments or specialties 
generally see Limitation of Ac¬ 
tions § 55 a. 

62. Pa.—Commonwealth, for Use of 
Fayette County v. Perry, 199 A. 
204, 330 Pa. 366. 

S3, Pa.—Commonwealth, for Use of 
Payette County, v. Perry, supra. 

64. Pa.—Commonwealth, for Use of 
Payette County v. Perry, supra. 
Whether statute is oaUed one of 

hmitatloiL or of repose, its effect is 
to require diligence on the part of 
the governmental authorities In pur¬ 
suing their remedies.—Common¬ 
wealth, for Use of Payette County v. 
Perry, supra. 

65. Neb.—^Nelsius v. pCenry, 9 N.W. 
2d 163, 143 Neb. 278. 

Statute ttctendiug o&cer’s warrant • 
A statute oxtending the life of the, 


warrant of an officer does not sus¬ 
pend automatically the operation of 
a statute of limitations for actions 
on his bond and cause of action on 
the bond is not in abeyance until the 
expiration of the warrant so as to 
prevent the har of the limitation 
statute.—Commonwealth, for Use of 
Payette County v. Perry, 199 A. 204, 
330 Pa. 355. 

56. Neb.—Nelsius v. Henry, 9 N.W. 
2d 168, 143 Neb. 273. 

57. Neb.—^Neisius v. Henry, supra. 

58. Pa.—Wilson v. Commonwealth, 
7 Watts & S, 181. 

59. Nev.—State v, Nevln, 7 P. 660, 
19 Nev. 162, 3 Am.S.R. 873. 

60. Pa.—Commonwealth, for Use of 
Payette County, v. Perry, 199 A. 
204, 330 Pa. 355. 

Bond held an <*offioial bond” 

Neb.—^Nelsius v. Henry, 9 N.W.2d 
163, 143 Neb. 273. 

Bond under seal 

Although an official bond under 
seal is a specialty. It is within the 
statute providing a specied period 
of limitations for such class of 
sealed instruments, since the legis¬ 
lature, in enacting a special statute 
of limitations pertaining to official 
bonds, contemplated nothing other 
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Accrual of cause of action, A breach of an offi¬ 
cial bond conditioned on the due performance of 
duty ordinarily occurs,^® and the cause of action 
thereon accrues,*^^ when the duty is not performed. 
It is when the earliest wrongful act giving rise 
to a cause of action occurs that liability on the bond 
accnies,72 and the accrual of the loss is not post¬ 
poned by reason of the fact that there are subse¬ 
quent wrongful acts involving the same funds 
which, if standing alone, would give rise to a loss.^^ 

§ 174. -Parties 

a. Plaintiffs 

b. Defendants 

a. Plaintiffs 

(1) In general 

(2) Successors or representatives 
(1) In General 

Whfle It has been held that only the obligee named In 
an official bond may sue on It, and that, where a govern¬ 
mental authority Is the obligee of the ^nd, suit thereon 
must be brought In its name, It has also been held that 
suit on a bond made to a governmental authority may be 
sued on by anyone Interested or by an aggrieved person 
in his own name. 

At common law, only the obligee named in the 
bond of a public official may maintain an action on 
it,and it has been held that the absence of a 
legislative intent to clothe an unnamed obligee with 
the authority to proceed against the surety on such 
a bond is fatal to such an action instituted by him,^® 
Thus, where a governmental authority is the obligee 
named in a bond, ordinarily an action thereon niust 
be brought in the name of such obligee^® even 


though the sum recovered must be paid into a fund 
applicable to a particular office,and under some 
statutory provisions suit should be brought in the 
name of the obligee of the bond for the use of the 
person injured*^^ although, where an action is 
brought under such a statute in the name of the 
obligee of the bond on the relation of the parties 
interested, the relator is the real party in interest 
and the obligee of the bond is but a nominal party."® 

There is, on the other hand, authority holding that 
bonds made by public officials to a governmental 
authority may be sued on by anyone interested,*0 
and some statutes expressly authorize a person ag¬ 
grieved to sue in his own name.®^ Moreover, some 
statutory provisions authorizing a suit on an official 
bond in the name of the obligee thereof for the 
benefit of those entitled to recover thereon have 
been held permissive,^^ or not mandatory, except 
in respect of common-law actions,*® so that under 
such statutory provisions a suit may be brought by 
the real parties in interest.*^ 

. There is authority to the effect that, in equitable 
proceedings it is not only sufficient, but indispensa¬ 
ble, that the beneficial parties should be made plain¬ 
tiffs,** but a statute requiring that every action must 
be prosecuted in the name of the real party in in¬ 
terest has been held inapplicable to actions on offi¬ 
cial bonds made payable to a governmental author¬ 
ity.** Moreover, where an action is improperly 
brought in the name of a governmental authority, 
which is not the obligee of the bond on the relation 
of those entitled to maintain the action, and such 
fact appears from the complaint, the error has been 
held not fatal.*^ Also, where suits are brought in 


70. U.S.—Platte County v. New 
Amsterdam Cas.. Co., D.C.Neb., 6 
P.R.D. 475. 

71. tr.S.—Platte County y. New 
Amsterdam Cas* Co., supra. 

N.C.—^Bank of Spruce Pine v. Mc¬ 
Kinney. 184 SJE3. 606, 209 N.a 668. 

72 . U.S.—Fidelity & Deposit Co. of 
Maryland v. Port of Seattle, C.C-A. 
Wash., 106 P.2d 777, certiorari de¬ 
nied 60 S.Ct. 516, 809 U.S. 661, 84 
USd. 1009. 

72 , U.S.—Bldellty 6b Deposit Co. of 
Maryland v. Port of Seattle, supra. 
74. Cal.—Sunter v. Fraser, 228 P. 
$60, 194 Cai. 837. 

^,Va,—State v. U. S- Fidelity, etc., 
Co., 102 S.B, 683, 85 W.Va. 720. 

78. U.S.—U. S., for Use and Benefit 
of Midland Loan Finance Co. v. 
National Surety Corporation, D.C. 
Minn., 23 P.Supp. 411. aflarmed, C. 
CJL, 103 P.2d 450, affirmed 60 S. 
Ot. 458, 309 U.S. 165. 34 LJBd, 6T7. 
Sbeasok for mle* 

The interest that every citizen 


may have at times in the faitMul | 
performance of the duties of a pub-j 
lie employee or the fact that damage 
results to him from employee's fail¬ 
ure carefully to fulfill his duties 
does not create right in citizen to 
maintain an action on employee's 
official bond in absence of legislative 
authority.—S., for tJse and Bene¬ 
fit of Midland Loan Finance Co. v. 
National Surety Corporation, supra. 

76. Okl.—^National Surety Co. v. 
State. 239 P. 257, U1 Okl. 180. 

46 C.J. P 1078 note 85. 

77. Ill.-rPeople v* Harper, 91 HI. 

. 357. 

78. Miss.—Pierce v. Chapman, 143 
So. 845, 165 Miss. 749. 

79. Ind,—State v. Stevens, 114 N.B1. 
873, 63 Ind-App. 561. 

80. Ark.—Jones v. Hhdfleld, 36 S. 
W.2d 969, 192 Ark. 224. 

8L Ala.—^American iBonding^ Co. v. 
New York, etc., VThitlng Ca, 66 So. 
847, 11 Ala.App. 673. 
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■^Aggrieved” construed 

“Aggrieved,” as used In statute 
providing that bonds of public offi¬ 
cers may be sued on by any person 
aggrieved by misconduct of officers, 
means injured in a legal sense, and 
a “person aggrieved” within the 
statute is one injured in a legal 
sense.—^Parker v. Brown, 10 S.R2d 
625, 195 S.a 35. 

88. U.S.—^Bracken v. Cato, C.CA. 
Tex., 54 F.2d 457. 

83. W.Va.—^Brooks v. Miller, 2 S.K 
219. 29 W.Va. 499. 

84. U.S.—^Bracken v. Cato, C.CJL 
Tex., 64 F.2d 467, 

Tex.—Eastland County v. Hazel, Civ. 
App., 288 S.W. 518. 

85. W.Va.—-Brooks v. Miller, 2 S.R 
219, 29 W.Va. 499. 

86. Ala.—^Morrow v. Wood, 56 Ala. 

1 . 

N.C.—Carmichael v. Moore, 88 N.C 
29. 

87. N.C—Warrentoh v. Arrington, 
7 aE. 552, 101 N.C 109. 
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the name of a governmental authority but for the 
use of some private person, it has been held that no 
objection may be made by defendant that the suit 
is brought for the use of the wrong person.^^ 

A bond running to the governor and his succes¬ 
sors may not be sued on by the governor as an in¬ 
dividual,^^ and it may not be sued on by the govern¬ 
or after he has gone out of office,^® unless the suit 
is brought for the use of a third person who may 
be responsible for the costs and entitled to the re¬ 
covery.®^ 

Joinder, Where actions are permitted in the 
names of persons aggrieved, all persons injured by 
the alleged malfeasance of an officer are necessary 
parties to an action on his bond if the rights ac¬ 
cruing on a breach of the bond are joint,but if 
this right is several, or joint and several, the rule 
is otherwise.®® Where a statute provides for suit 
by a governmental authority for the use of parties 
aggrieved and prohibits separate actions by differ¬ 
ent plaintiffs on the same official bond, every per¬ 
son interested may and must join a suit com¬ 
menced,®^ the pendency of such a suit being a bar 
to other actions.®® 

(2) Successors or Representatives 

While it has been held that a bond running to an offi¬ 
cer and his successor wilt not enable the successor to 
sue thereon in his. own name, bonds made to persons In 
official positions have been regarded as given to the posi¬ 
tion, and the successors or official representatives may 
sue on them. 

In the absence of a statate providing otherwise, 
it has been held that a bond running to an officer 
and his successor does not enable the successor to 
sue thereon in his own name.®® Moreover, where a 
bond has been made by mistake to the wrong officer, 
or, although made to the proper officer, is not good 
as a statutory bond, it has been held that an action 
thereon in the name of a successor may not be main¬ 


tained.®^ On the other hand if bonds intended to 
enforce a public duty have been made to a person 
holding an official position, they have been regarded 
as given not to the person, but to the position, and 
the successors or official, but not personal, repre¬ 
sentatives, may sue on them, even if such successors 
are not named in the bond.®® Where a statute di¬ 
rects that a bond shall be given to a certain officer, 
or to him and his successors, the bond may be put in 
suit by his successors.®® Thus it has been held that 
a bond to the governor and his successors may be 
sued on by the latter.^ 

b. Defendants 

Who may or must be Joined as parties defendant 
in an action on an official bond ordinarily depends on 
the statutes and on whether the bond Is Joint or Joint 
and several. 

Where provision is made by statute for an action 
on an official bond against an officer and his sureties, 
if the bond is executed by the officer he may be sued 
jointly thereon with his sureties,® and it has been 
held that the sureties should be joined.® While it 
has been held that a separate action may not be 
maintained against the surety on an official bond,^ 
it has also been held that, where a bond is in form 
joint and several, an action will lie thereon against 
the surety alone without joining the officer.® 

Where the obligation of an official bond is joint, 
all living sureties must at common law be joined in 
an action thereon.® . On the other hand, a statutory 
provision precluding separate suits by different 
plaintiffs does not prohibit the bringing .of a sep¬ 
arate suit by a governmental authority against each 
obligor on the bond when the bond is joint and sev¬ 
eral.^ Moreover under a statute permitting an ac¬ 
tion to be brought against all or any of the persons 
severally liable on the same obligation, an action 
may be brought against any one or more of the ob- 


88. Colo.—Coopop T. People, 68 P. ] 
314. 28 Colo. 87. 

46 C.J. P 1078 note 88. 

88. Fla.—^Thomas v. Martin, 120 So. 
602, 100 Fla. 146. 

9a Ala.—Chaudron v. Fitzpatrick. 
19 Ala. 649. 

91. Ala.—Chaudron t. Fitzpatrick, 
supra. 

92. Ariz.—Deatsch v. Fairfield. 288 
P. 867, 27 Ariz. 387, 38 A.L.R. 651. 

93. Arizj—lOeatsch v. Fairfield, su¬ 
pra. . : ; . . ^ 

86b Pel— Clement v. Commonwealth, 

. 95 ' Pel 107—Commonwealth v. 

Horan, 89 Pa^Super. 575. 

98. PsL-t-Hartz V.« <lemihonwealth, 1 
Grant 359. 


96. N.H.—Sumner v. Steward. 2 N. 
H. 39. 

9 C.J. P 86 note 56. 

97. Me.—^Lord v. Lmcey, 21 Me. 
468. 

46 C.J. P 1076 note 42. 

8a N-H.—Pickerin§r v. Pearson, 6 
N.H. 559. 

46 CJT. p 1076 note 89. 

9a Mass.—Stevens v. Hay. 6 Cush. 
229. 

9 C.J. P 87 note 66. 

1. AIel —Chaudron ▼. Fitzpatrick. 
; ,19 Ala. 649. 
j 9 'C.J. P 87 note 67. 

a Or.—Askay v. S^ohey,. 179 P. 
[ 899, 92 Or. 566. 
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Parties held not ndsjoined 
Ala.—^Ingrain v. Evans, 148 So. 693, 
227 Ala. 14, 

a Wash.—^liarson v. Deeringr. 166 
P. 1119, 97 Wash. 616. 

46 C.J. P 1079 note 2. 

4. Tenn.—Bums v. Duncan, 133 S. 
W.2d 1000. 23 TehzLApp. 374. 

a H.S.—Corpus Juris oited,la Home 
Indemnity Co. of New Tork v. 
O’Brien, aCJLMlch., 104 F.2d 418, 
418. 

46 CJ. p 1079 note 3. 

a Ky.—Commonwealth v. Davis, 9 
. B. Mon. 12a . ' 

7. Pa-^Clement t. Commonwealth, 
95 Pa. 107. 
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ligors without joining’ all,* and the same rule ap¬ 
plies under a statute permitting an action to be 
brought against any one or more of the parties lia¬ 
ble on a joint or a joint and several bond,^ 

The administrator or executor of a deceased joint 
obligor has been held not a proper party to a suit 
on an official bond, as no such action may be main¬ 
tained against him,io but it has also been held that 
the legal representative of a deceased obligor, al¬ 
though a proper party, is not a necessary party to 
an action on an official bond,ii and, where Ae bond 
is by statute made joint and several, the adminis¬ 
trator of a deceased officer need not be made a party 
to an action against the sureties .12 

Obligees of separate bonds. Where recovery is 
sought on the basis of two separate* bonds execut¬ 
ed at the same time by different principals but by 
the same surety, it has been held that such princi¬ 
pals may not be. joined in the same action as parties 
defendant.!* However, under some statutory pro¬ 
visions, whenever the facts are such as to impose 
liability on two or more officers jointly for a single 
tort, the person injured may proceed against all 
the officers jointly, and at the same time join their 
respective sureties, each to answer for the default 
of his particular principal, as long as the maximum 
amount to be recovered is within the penalty of 
each individual bond.!^ Moreover, it has been held 
that the principals and sureties on separate official 
bonds may be joined in one action where the lia¬ 
bility of each springs from the joint acts of the 
principals in wrongfully diverting public money 
against which the sureties have contracted to in¬ 
demnify.!* Furthermore, where an officer has giv¬ 
en cumulative bonds, the sureties on all the bonds 
given by him may be made parties defendant in one 
suit for a breach of duty on the part of the officer.!* 


§ 175. -Pleading 

a. Declaration, petition, or complaint 

b. Plea or answer 

c. Replication and rejoinder 

d. Demurrer 

c. Issues, proof, and variance 

a. Declaration, Petition, or Complaint 

(1) In general 

(2) Setting out bond or condition 

(3) Alleging breach of condition 

(1) In General 

In an action on an official bond, the plaintiff must al. 
leg© all facts essential to a statement of a cause of ac¬ 
tion. 

The rules applicable to pleadings in civil actions 
generally, as well as those applicable in actions on 
bonds in general, have been applied to actions on offi¬ 
cial bonds with reference to plaintiffs declaration, 
petition, or complaint.!"^ In such an action plaintiff 
must allege all facts essential to a statement of a 
cause of action,!* and, where a complaint, in addi¬ 
tion to stating a good cause of action, goes further 
and also states facts sufficiently showing a prima 
fade, but not an absolute, defense thereto, and fails 
to state anything in avoidance of that defense, the 
complaint is bad.!* order to state a cause of 
action plaintiff need not aver that the penalty of the 
bond has not been paid.** Under some statutory 
provisions suit may be brought in equity on the bond 
to recover for a loss of public funds wrongfully 
deposited by an officer without alleging spedal 
grounds for equitable interference.*! 

Status of officer. Plaintiff need not plead the stat¬ 
ute creating the office,** and an averment that an 
officer was lawfully appointed and entered on the 
duties of his office has been held suffident** It 


8. Oal.—Heppe v. Johnson, 14 P. 833, 
73 Cal. 265. 

Kan.—Jenks v. Coffey County School 
Dist. No. 88, 18 Kan. 356. 

9. Miss.—^Lewls v. State, 4 So. 423, 
65 Miss. 468. 

46 C.J. P 1079 note 6. 

10. Iowa.—Wapello County v. Biar- 
ham, 10 Iowa 83, 74 AmJD. 370. 

46 CJ. p 1073 SbOte 8. 

11. S.C.—State V. Maryland Fidel¬ 
ity, etCn Oo., 104 SJB. 182, 1X4 S.C. 
511. 

12. Cal.—People v. Jenkins, 17 CaL 
500. 

18. W.Ta.—State, for Use and Bene¬ 
fit of Morris v. Taylor, 44 S.B.2d 
682, 130 W.Va. 573. 


14. Mo.—State ex rel. Patterson v. 
CoUins, App., 172 S.W.2d 284. 

15. Mo.—Corpus Juris oitad in State 
ex rel. Patterson v. Collins, App., 
172 S.W,2d 284, 233. 

N.D.^—Stark County v. Misch^, 156 
N.W. 331, 88 NJ>. 432. 

18. Neb.—Stoner v. Keith County. 
67 N.W. 811. 48 Neb. 279. 

17. Tex.—Ormes v. Quinn, Civ-App., 
113 S.W.2d 242. 

18. Tex.—Ormes v, Quinn, supra. 

AUejations held sufficient 

Ala.—^Barrett v. Gilbert, 148 So. 801, 
227 Ala. 34—Pittman v. Johnson, 
140 So. 371, 224 Ala. 291—Shirley 
V. McDonald, 124 So. 104, 220 Alcu 
291—^Union Indemnity Co. v. Web¬ 
ster, 113 So. 794, 218 Ala. 468. 
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S.D.—Board of Education of Inde¬ 
pendent School Dist. of City of 
Huron v. Whisman, 223 N.W. 522, 
56 S.D. 472. 

19. S.D.—Board of Education of In¬ 
dependent School Dist. of City of 
Huron v. Whisman, supra. 

20. US.—Sperrin^ v. Taylor, C.C 
Ind., 22 F.CasJNo.13,235, 2 McLean 
362. 

46 aJ. p 1080 note 49. 

KU Ala.—National Surety Co. v. 
State, 123 So. 202, 219 Ala. 609— 
Bradford v. State, 77 So. 696, 201 
Ala. 170. 

22. Ala.—Ex parte Martin, 61 So. 
905, 180 Ala. 620. 

23. HI.—Peop].e V. Paoe^ 57 HLApp. 
674. 
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has also been held unnecessary to set out the com¬ 
mission,or to allege that the officer took the oath 
of office, or to show that a certificate of election 
was issued to him.25 

Execution, delivery, and approval of bond. Plain¬ 
tiff should allege that defendants executed the 
bond,27 and that the bond was delivered and the 
principal acted under it^s However, it is not neces¬ 
sary to aver that the bond was taken by the proper 
authority2® or that it was properly approved,30 

Damages, In an action on an official bond not 
arising from contract, as for breach of an official 
duty, the damages, if any, are special and must be 
specially pleaded,^! and where the breach, although 
alleged in the terms of the condition, gives no data 
for the assessment of damages, the complaint is in- 

sufficient22 

Suggestion of defect in bond. Under a statute 
providing that an official bond shall not be void be¬ 
cause it does not contain the substantial matters or 
conditions required by law, a provision that the 
proper damages may be recovered thereon on sug¬ 
gestion of the defect in the bond does not require 
any particular form of words to accomplish that ob- 
jcct,23 and attaching a copy of the bond to the com¬ 
plaint is sufficient, so that, where the bond sued on 
shows on its face the defect or failure to meet the 
statutory requirements, the complaint need not fur¬ 
ther suggest it.2^ 

(2) Setting Out Bond or Condition 

While it has been held that, In debt, in an action on 
an officer's bond, the plaintiff may declare merely on the 
penal part of the bond, and that he need not set out the 
condition of the bond. It has also been held that a peti¬ 
tion which does not set out or give the substance of the 


covenants of the bond may be Insufficient to state a cause 
of action on the bond. 

There is authority holding that, in debt, in an 
action on an officer's bond, it is sufficient to de¬ 
clare on the penal part of the bond,®® alleging a 
breach thereof,®® with a profert,®^ and the declara¬ 
tion is not required to set out the condition of the 
bond,®® the condition being left to be pleaded by de¬ 
fendant if it affords him any defense.®® However, 
under other authority, the rule, seemingly applica¬ 
ble to all actions on official bonds, is that a petition 
which does not set out, or give the substance of, the 
covenants of the bond is insufficient to state a cause 
of action on the bond,^<^ although it is not necessary 
to set out all the conditions of the bond but only 
such as are relied on in alleging the breaches.^^ 
In an action on a bond for two successive terms, al¬ 
though the sureties are the same, each bond should 
be set out separately, so as to show the contract by 
which the sureties became boimd.'*® 

(3) Alleging Breach of Condition 

(a) In general 

(b) Defalcation or conversion of money 
(a) In General 

Ordinarily the plaintiff must affirmatively plead a 
breach of official duty on the part of the officer, and ha 
should specify how and in what manner the officer neg¬ 
lected or failed in his duties; but the breach of an offi¬ 
cial undertaking annexed to a complaint may be suffi¬ 
ciently pleaded by negativing the language of the condi¬ 
tion. 

Ordinarily plaintiff must affirmatively plead a 
breach of an official duty on the part of the officer,^® 
and he should specify how and in what manner the 
officer neglected and failed in his duties.^^ In 
pleading a breach of duty on the part of an officer, 


24 . m. —People V. Pace, supra. 

25. Ind.—^liowbray v. State, 88 Ind. 
324. 

26. Ind.—^Mowbray v. State, supra. 
27- Nev.—Jel&ee v. Walsh, 14 Nev. 

143. 

2& Ala.—Sprowl v. Lawrence, 83 
Ala. 674. 

29. Ky.—Conunonwealth v. Davis, 9 
B.Mon. 128. 

2a KTeb.—Philadelphia Fire Assoc. 

V. Ruby, 82 N.W. 629, 60 Neb. 216. 
46 C.L p 1079 note 23. 

21. Ind.—State v. Sizelove, 137 N.E. 
816, 83 InOApp. 48. 

N.T.—People v. Russell, 4 Wend. 
670. 

22. Cal.—People v, Ruson, 20 P. 869, 
78 Cal. 164—Hubert v. Mendheim, 
19 P. 888, 64 Cal. 213. 

2a Cal.i—People v. Huson, 20 P. 869, 


78 Cal. 154—Hubert v. Mendheim, 
80 P. 633, 64 Cal. 218. 

Ind.— V, S. Fidelity & Guaranty Co. 
V. Poetker, 102 NJB3. 372, 180 Ind. 
265, L.ItA.1917B 984, error dis¬ 
missed U, S. Fidelity & Guaranty 
Co. of Baltimore, Md. v. Poetker, 
85 S.Ot. 201, 235 N.W. 683, 59 L.Bd. 
423—Cook V, State, 13 Ind. 164. 

35. Me.—^Tork V. Stewart, 70 A. 207, 
103 Me. 474. 

36. Me.—York v. Stewart, supra. 

37. Me.—^Tork v. Stewart, supra- 
46 C.J. p 1079 note 26. 

38. Me.—York v. Stewaxt, supra- 
46 C.J. p 1079 note 27. 

39. Me.—York v. Stewart, supra. 

40. Ga.~^<lozpiis J^iris dted in Mor¬ 
ris V. Tatum, 178 S.SL 167, 168, 
60 GaJlpp. 316. 

46 C.J. V 1079 note 29. 

41. DeL—State v. Houston, 1 Del. 
230. 


Md.—State v. Wilson, 68 A, 609, 107 
Md. 129. 

42. BZy.—Commonwealth v. Tate, 18 
S.W. 117, 66 S.W. 1130, 89 Ky, 608, 
12 Ky.L. 9. 

43. Ky.—^Doufflas v. Owensboro, 9 
Ky.Op. 178. 

45 C.J. p 1079 note 33. 

(1) Under a statute so reoiuiringr, 
plaintiff must assigm breaches of 
duty on the part of the officer in an 
action to recover on an official bond. 
—State V. Galbraith, 28 N.B. 127, 128 
Ind. 601—State v. Harvey, 8 Blackf. 
627—State v. Bleeke, 116 NJE. 2, 71 
Ind.App. 23. 

(2) However, prior to enactment 
of the statute this was not neces¬ 
sary.—State V, Harvey, suprai—State 
V, Votaw, 8 Blackf. 2. . 

44. Ind.—State v. Cross, 6 Ind. 887. 
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plaintiff must aver facts, and not his conclusions 
from facts, and the facts must show defaults cov¬ 
ered by, and included in, the condition of the bond 
sued on.^® It has, however, been held that the 
breach of an official undertaking annexed to a com¬ 
plaint is sufficiently pleaded by negativing the lan¬ 
guage of the condition.^7 Where liability depends 
on by-laws or ordinances of which judicial notice 
may not be taken, such by-laws or ordinances must 
be pleaded.^* 

(b) Defalcation or Conversion of Money 

In an action on a bond for a defalcation or conver¬ 
sion of money on the part of an officer, sufficient facts 
must be averred to show the defalcation or conversion 
complained of and that ft Is covered by the bond. 

In an action on a bond for conversion of money, 
the declaration should allege that money came into 
the hands of the officer after the execution of the 
bond^^ and that such money was improperly re- 
tained.50 It is sufficient in a suit on the bond of a 
defaulting officer to allege that he has defaulted in 
a named amount, without setting forth the various 
items of defalcation separately.®^ In an action on 
an officer's bond for failure to pay money over to 
his successor, there must be an averment that his 
term of office has expired®^ and that his successor 
has been appointed or elected,®^ but the averment 
need not be in express words if it appears from the 
facts pleaded that the term had ended and that a 
successor had been chosen and had qualified,®^ 
Where the principal named in the bond is dead, it 
is sufficient to allege nonpayment by the principal 
or anyone for him or by his personal representative, 
without alleging nonpayment by the surety by 
name.®® 


Alleging demand and notice. In an action on an 
officer’s bond for default in turning over moneys 
collected by him, it is unnecessary to allege a de¬ 
mand on Ihe principal for pa}micnt®® or notice to 
the surety of the default of the principal®^ unless 
by the terms of the bond demand and notice are 
necessary to fix the liability of a surety.®® 

b. Plea or Answer 

The rules applicable to the plea or answer In civil 
actions generally, and more particularly to actions on 
bonds, have been applied to the plea or answer in actions 
on official bonds. 

The rules applicable to the plea or answer in civil 
actions generally, and more particularly to actions 
on bonds, have been applied to the plea or answer 
in actions on official bonds.®® Thus, in debt on the 
bond, the plea nil debet has been held not a good 
plea.®® So too, nul tiel record is not a good plea 
although the bond is directed to be recorded,®^ and 
the plea of non damnificatus is not admissible in a 
case where the suit is on a bond conditioned for the 
discharge of official duties.®® However, it is a good 
plea that the wong officer of the government is 
made plaintiff.®® The fact that the money was con¬ 
verted before the bond sued on was given is a mat¬ 
ter for special plea only.®^ 

Showing release or discharge. In an action for 
loss, of moneys, it may be necessary for defendant 
to plead items of discharge.®® A plea that another 
bond has been accepted from defendant, since the 
breach assigned in the declaration, is bad.®® More¬ 
over, a plea setting up an agreement by an obligee 
that he would release and discharge the sureties is 
bad unless a consideration is alleged.®^^ However, 
an answer which alleges an application for dis- 


Ind.—Workman v. State, 7S N. 

■ B. 917,166 Ind. 42.. 

B^.—^Douglas V. Owensboro, 9 Ky. 
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46 <XJ. P 1080 note 36. 

4& Ofcl.—^Alva Bd. of Education v, 
Fulkerson, 179 P. 699, 72 Old. 170. 
46 C.J. p 1080 note 36. 

47. N.Y.—^Hadley v. Gamer,. 101 ‘N. 

Y.S. 777, 116 AppJOiv, 68; 71. 

46 C.J. P 1080 note 37. 

48: I>.C.—^District of Columbia v. 
Petty, 37 App.D.C. 156, affirmed 33 
act. 881, 229 U.S. 693, 67 L.E3d. 
1343. . 

49. ms.— U. a V. Linn, Ill., 1 How. 
104, 11 luEd. 64. 

HL—rHamllton v. Cook County, 5 HI. 
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50. Aria.—X3F. S. v. Meade. 76 P. 467, 
89 P. 326, 8 Aria. 367. 

Sim IdaJia.—^tate v. McDonald 40 
P. 312, 4 Idaho 463, $5 Am.aR. 137. 
46 CJ*. P 1030. note 41. 


52. Ill.—People Y. Harper, 91 HI. 
357. 
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charge of surety, made after due notice as required 
by law, and which sets out the record of the pro¬ 
ceedings on the hearing of the application, such 
record containing a recital that the principal was 
present, satisfies the requirement of the law as to 
notice.®* 

Conclusion, In answer to a declaration alleging 
a breach of duty on the part of an ofiScer consisting 
of his refusal to pay over moneys in his hands al¬ 
though particularly requested so to do, a plea that 
the officer was ‘ not requested, before suit was 
brought, to pay over the moneys in his hands has 
been held bad if it concludes with a verification,®’* 
since such a plea should conclude to the countryJ® 

c. Eeplication and Eejoinder 

The rules applicable to the replication and rejoinder In 
civil actions generally have been applied to the replica¬ 
tion and rejoinder In actions on official bonds. 

The rules applicable to the replication and re- 
j'oinder in civil actions generally have been applied 
to the replication and rejoinder in actions on official 
bonds.*^! Where a replication presents but one 
breach, the rejoinder must put in issue such breach, 
and several rejoinders presenting immaterial issues 
have been held bad.^^ 

d. ]>eixiaxrer 

Demurrers In actions on official bonds are controlled 
by the rules applicable to demurrers in civil actions gen¬ 
erally. 

Demurrers in actions on official bonds are con¬ 
trolled by the rules applicable to demurrers in civil 
actions generally.^® Although it has been held that 
failure to aver nonpayment of the penalty of the 
bond may be reached by a general demurrer,^^ 
and that a variance between the condition of the 
bond and the allegations of the declaration may like¬ 
wise be reached in this manner,*^® it has also been 
held that a mistake in the name of the party plain¬ 
tiff in the suit may not be so reached.*^® A general 

68. Mo.—state v. Nolan, 12 S-W. 

1047, 90 Mo. 569. 

68U N.T.—Allegany v. Van Campen, 

% Wend. 48. 

TO. N.T.—Allegany v. Van Campen, 
supra. 

71. N.T-—^Monroe v. Beach, 9 Wend. 

143. 

78. N.T.—^Monroe v. Beach, supra. 

46 C.J. p 1081 note 70, 

78. Md.—State v. Wflson, 68 A. 609, 

107 Md. 129. 

Ky.—Wells v. Commonwealth, 8 
RMon. 450. 

67 C.J.&--31 


demurrer to a plea that plaintiff fraudulently neg¬ 
lected to bring suit has been held to admit the 
fraud.77 The fact that the declaration shows that 
one of the equitable plaintiffs has assigned his in¬ 
terest to the other equitable plaintiff is not a gn“ound 
for demurrer.78 If the complaint contains a single 
count, assigning several breaches, the insufficiency 
of one of the assignments is not a ground of de¬ 
murrer to the entire complaint.^® A demurrer to 
the allegations in the complaint ’Tor the reason that 
said several allegations or either of them does not 
entitle the plaintiff to the relief sought” should be 
overruled since it does not raise any question.*® 

Absence of leave to sue. Where defendant is by 
statute entitled to a nonsuit in an action on his bond 
by a private individual who has not obtained leave 
to bring the action, a prompt demurrer answers 
the purpose of a motion for nonsuit*^ 

e. Issues, Proof, and Variance 

In an action on an official bond, essential allegations 
of the complaint, where not admitted by the defendant, 
must be proved; a material variance between the bond 
declared on and that offered In evidence Is fatal. 

In an action on an official bond, essential allega¬ 
tions of the complaint, where not admitted by de¬ 
fendant, must be proved in order to support a re¬ 
covery.** Although the plea of nil debet is in¬ 
sufficient in an action of debt on a bond, if plaintiff 
does not demur thereto,** or if he joins issue on 
such plea,*^ he is bound to prove every material 
averment of his declaration. A material variance 
between the bond declared on and that offered in 
evidence is fatal.*® Because of the rule which es¬ 
tops an officer or sureties on his bond to deny his 
title to the office, where the bond recites his official 
character, no proof is required of the election or 
appointment of an officer in an action on his bond.*® 
Where distinct causes of action are set up in sepa¬ 
rate counts in order to authorize a recovery on any 
of such counts, evidence distinguishably applicable 
to it is essential.*'^ 
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§ 176. -Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumption^ and Burden of Proof 

(1) In general 

(2) Sureties on separate bonds 
(1) In General 

In accordance with the rule prevailing In civil ac¬ 
tions generally, in an action on an official bond the bur¬ 
den of proof Is on the party who alleges the fact. 

In an action on an official bond the burden of 
proof is on the party who alleges the fact, in ac¬ 
cordance with the rule prevailing in civil actions 
generally. Thus, except as to defalcations hap¬ 
pening in one of two successive terms, plaintiff must 
show that the act alleged as a breach occurred after 
the execution of the bond.^® On the other hand, 
plaintiff does not have the burden of establishing 
compliance with a restrictive provision of the bond 
by which the surety seeks to limit his statutory lia¬ 
bility.®^ Defendant must prove all items of dis¬ 
charge where plaintiff has shown the amount 
chargeable to him,®l and where he has not account¬ 
ed for moneys shown to have come into his hands 
the burden of explanation is on defendants.®^ 
Where a public officer pays out public funds with¬ 
out compliance with the terms of a mandatory 
statute, iht law will presume that his act is the 
direct cause of the loss of such funds, and the bur¬ 
den is on him to rebut the presumption, and prove 
that, notwithstanding his violation of law, no loss 


resulted.®® Also, where the evidence shows a mis¬ 
appropriation of the fimds in his care, the burden 
of proof is on defendant to show that the funds 
have been subsequently replaced.®** 

(2) Sureties on Separate Bonds 

In an action on an official bond, where the officer has 
succeeded himself in office and has given a new bond for 
each term, there is a rebuttable presumption that a de¬ 
falcation on the part of the officer occurred during his 
last term of office and that the sureties on the last bond 
are liable therefor; where an additional bond has been 
required of an officer, it is presumed that a defalcation 
occurred subsequent to the giving thereof. 

In an action on an official bond, where the offi¬ 
cer has succeeded himself in office and has given 
a new bond for each terra, there is a presump¬ 
tion that a defalcation on the part of the officer 
occurred during his last term of office and that the 
sureties on the last bond are liable therefor.®^ In 
such a case it is presumed that the officer received 
in his new capacity that which it was his duty to 
pay in his old capacity®® and that he has on hand 
all funds with which he is chargeable.®'^ 

Funds which are shown to have come into the 
officer's hands, and should have been there, are pre¬ 
sumed to continue in his possession,®® and a short¬ 
age shown to exist at a certain time, in the absence 
of proof to the contrary, is presumed to have arisen 
because of defalcations occurring during the term 
of office covering such period, and not to include 
shortages occurring in previous terms.®® While 
presumptions of this nature may be rebutted,^ the 
burden of doing so rests with the sureties on the 
last bond,® so that the burden of proving that the 
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officer misappropriated funds presumably in his 
possession before defendant surety became liable 
on its bond is on the surety.^ 

Where no evidence is adduced to rebut the pre¬ 
sumption that the officer has received in his new 
official capacity funds which it was his duty to 
pay in his old capacity, and that he has on hand 
all the funds with which he is chargeable in his 
official capacity, such presumption becomes abso¬ 
lute and must be accepted as an established fact.'^ 
Moreover, where it is once established that a de¬ 
falcation of funds has occurred in a certain term, 
in order to relieve the officer’s sureties for such 
term from liability, as against sureties for a suc¬ 
ceeding term, the burden is on bondsmen for the 
former term to prove that payment or replacement 
has been made.^ 

Where an additional bond has been required of 
an officer, the presumption is that a defalcation oc¬ 
curred after the giving thereof.® 

b. Admissibility 

In an action on an official bond, competent, relevant, 
and material evidence is admissible. 

In an action on an official bond, competent, rele¬ 
vant, and material evidence is admissible.^ Thus 
reports,® statements of accounts,® and settlements of 
accounts^® made by the principal, official records 
and books kept by him,il and receipts given by him 
for moneys received^® may be admitted in evidence 
against the sureties. Reports made by experts who 
examined the books of the principal,^® as well as 
their oral testimony as to the result of their exam¬ 
inations,have been held competent. Statements 
of accounts and books kept by other accounting offi¬ 
cers, showing amoimts af money coming into the I 


hands of the principal during his term of office, 
may be admissible when adopted by the principal.^® 
However, the report of a committee appointed to 
examine the accounts of an officer made after the 
expiration of his term of office has been held inad¬ 
missible.^® 

Verbal admissions by the principal made after the 
breach are not competent evidence against the sure¬ 
ties as to the fact of the breach.^Evidence as to 
transactions having no connection with the official 
life of the officer, such as evidence as to his habits 
and manner of living, ordinarily is not admissible,i® 
except that, where those having control over the 
officer have permitted him to mingle , public money 
with his own, his pecuniary embarrassments may 
be competent to rebut the presumption that he has 
not applied public moneys to meet personal liabili- 
ties.i® 

Where the breaches assigned are the failure of 
an officer to account for moneys received in his offi¬ 
cial capacity, and to pay them over to his successor, 
evidence as to what use he made of the moneys 
collected,®® the place at which they were kept,®^ 
his failure to keep them safely,®® and as to his hav¬ 
ing them on hand at the expiration of his official 
term®® is irrelevant and inadmissible. Evidence of 
the state of the principal’s account with a. banking 
house at the time the bond was executed is inad¬ 
missible to limit defendant’s liability, in the absence 
of proof that all moneys received by him had been 
deposited there.®^ 

c. Weight and Sufficiency 

In an action on an official bond, the plaintifr must es¬ 
tablish the essential elements of his case by a preponder¬ 
ance of the evidence. 
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In an action on an official bond, plaintiff must es¬ 
tablish the essential elements of his case by a pre¬ 
ponderance of the evidence.-^ While it has been 
held that settlements, reports, and statements made, 
or books of account kept, by the principal are con¬ 
clusive evidence against his sureties,-® it has also 
been held that such records are merely prima facie 
evidence,-*^ and that it is the fact and not the con¬ 
dition of the books which fixes liability.28 In the 
absence of fraud a court record showing the ex¬ 
ecution of the bond is conclusive evidence as to such 
fact^^ Evidence of a denial on the part of the offi¬ 
cer of any right of the government to money col¬ 
lected by him as the officer of such government is 
sufficient to establish a conversion of such money.so 

§ 177. - Trial, Judgment, and Review 

a. Trial 

b. Judgment 

c. Review 

a. Trial 

The general rules applicable to the trial of civil ac¬ 
tions ordinarily apply to the trial of an action on an offi¬ 
cial bond. 

The general rules applicable to the trial of civil 
actions ordinarily apply to the trial of an action 
on an official bond.®^ Thus, in such an action, the 
question whether a defalcation on the part of the 
officer occurred during the term for which the bond 
was given is properly submitted to the jury on con¬ 
flicting evidence,®^ However, where the evidence 
shovrs a state of facts from which the inference is 
not deducible that the officer received the money 
- sought to be charged against his surety, it is error 
to leave the cause to the jury on the hypothesis that 
he did receive it.®® 

b. Judgment 

(1) In general 

(2) Amount of recovery 

(1) In General 

The judgment In an action on an official bond should 


conform to the general rules applicable to Judgments in 
civil actions. 

The judgment in an action on an official bond 
should conform to the general rules applicable to 
judgments in civil actions.®^ Under a statute pro¬ 
viding that judgment shall not be affected by any 
defect of form or other imperfections contained in 
the record, the rendering of a judgment for dam¬ 
ages instead of the penalty of the bond,®® or for 
one of the plaintiffs, instead of for the state to his 
use,®® is regarded as a mere irregularity. An error 
in rendering judgment on the verdict, instead of 
on the bond, with a further judgment that execu¬ 
tion issue for the damages assessed, has been held 
a merely formal one which may be corrected at any 
time.®7 

On the trial of a joint action against the princi¬ 
pal and the sureties for a failure of duty on the part 
of the principal, judgment may be against any num¬ 
ber of the defendants as the testimony \varrants,®® 
but, since a judgment may be rendered only against 
those who have been served with process, a judg¬ 
ment will be considered to be rendered against the 
principal only, although the names of the sureties 
are stated in the margin of the entry, where the 
record shows that the principal alone, was served, 
and pleaded.®® 

Judgments on official bonds inure to the benefit of 
all persons who prove damages on breaches prop¬ 
erly assigned,^® but preference is given to those who 
first bring suit as against those who first obtain 
judgmental 

(2) Amount of Recovery 

A« a rule, in the absence of a statute providing other¬ 
wise, the amount of damages Is all that may be recovered, 
in an action on an official bond, where the damages are 
less than the penalty of the bond, but, where the damages 
exceed the penalty of the bond, the penalty is all that 
may usually be recovered. 

The general rule now prevailing is that, in an 
action on an official bond, the amount of damages 
is all that may be recovered where the damages are 
less than the penalty of the bond,4® but under the 
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old common-law rule the penalty of an official bond 
was, on a breach of the condition, always recovered, 
no matter whether the damages sustained were more 
or less than such penalty.^3 in the event that the 
damages exceed the penalty of the bond the com¬ 
mon-law rule still governs, and the penalty is all 
that may usually be recovered,except, as discussed 
supra § 161 h, in some jurisdictions where the 
excess is in the form of interest. Ordinarily, in a 
joint action against an officer and the surety on his 
official bond, punitive damages are not recover- 

able.45 

Under a statute so providing, the measure of 
damages recoverable in actions on all official bonds 
for the misconduct of an officer, unless otherwise 
specifically enacted, is the amount of injury actually 
sustained, including the reasonable expenses of the 
suit, besides the costs of the court,^® but, where little 
or no damage is actually sustained, and the officer 
has not acted in good faith, an amount may be 
awarded to plaintiff as smart money, which, taking 
all the circumstances together, is not excessive or 
oppressive.^ Under such a statute, a reasonable 
attorney’s fee may be recovered regardless of 
whether the officer acted in good or bad faith,^8 
but, in order to recover smart money, plaintiff must 
show that the officer did not act in good faith and 
that little or no damage was actually sustained as a 
result of the officer’s misconduct.^^ On the other 
hand, under such a statute both smart money and 
the reasonable expenses of the suit,®® including at¬ 
torney’s fees,®i are recoverable in one action. 

Where several hands are declared on in separate 
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counts in a single action, separate judgments must 
be rendered for the penalty of each bond.®^ 

Sureties bound in different su^ms. The judgment, 
in an action brought against the sureties on a bond, 
who have signed for different amounts, should first 
fix the amount of the damages, and then proceed 
with a separate judgment against each of the sure¬ 
ties for the full amount for which he made himself 
liable in the bond,®^ with a proviso that no more 
shall be collected on execution than the sum found 
to be due from the principal.®^ 

Action for use of all aggrieved. Where the stat¬ 
ute provides for an action in the name of the state 
for the use of all aggrieved, judgment is in favor 
of the state for . the amount of the bond, and for 
plaintiff in the issue for the amount of damages 
assessed.®® Such a judgment remains for the sat¬ 
isfaction of all persons entitled to the benefit of 
the bond, and after judgment the remedy of a cred¬ 
itor is by scire facias and the assignment of 
. breaches.®® 

c. Review 

General rules apply to the taking of an appeal In an 
action on an official bond. 

The rules applicable to the taking of an appeal 
in civil actions generally have been applied to ac¬ 
tions on official bonds.®*^ Under a statute providing 
that notice of appeal shall be served on an adverse 
party, in an action on an official bond against an 
officer and his sureties, wherein, the sureties ob¬ 
tain judgment and the officer defaults, the officer 
is an adverse party entitled to notice on an appeal 
by plaintiff.®® 


43. Ind.—State v. Ford, supra. 

44. Ind.—State v. Ford, supra. 

S.O.—Corpus Juris quoted in Brown 

V. National Surety Corporation, 86 

S. E.2d 588, 590, 207 S.O. 462. 

48. Ala.—Walker v. Graliam, 172 So. 
655, 233 Ala. 539^Holland v. Fidel¬ 
ity & Deposit Co. of Maryland, 146 
So. 131. 225 Ala. 669—Hain v. Gad¬ 
dy, 122 So. 329, 219 Ala. 863. 

46. Ga.—Glens Falls Indemnity Co. 
▼. Dempsey, 23 S.E.2d 493, 68 Ga. 
App. 607—^Hartford Accident & In¬ 
demnity Co. V. Young, 151 S.B. 680, 
40 Ga.App. 843—Copeland v. Dune- 
hoo, 138 S,B. 267, 36 Ga.App. 817. 

47. Ga.—Glens Falls Indemnity Co. 
r. Dempsey, 23 S.E.2d 493, 6$ Ga. 
App. 607—Copeland v, Dunehoo. 
138 S.R 267, 86 GeuApp. 617. 

Ga.—Glens Falls Indemnity Co. 

T, Dempsey, 23 S.S2.2d 493, 68 Ga. 
App. 607. 


Attorney’s fee as expense of suit 

The necessary and reasonable fee 
of attorney for person aggrieved by 
misconduct of public officer consti¬ 
tutes a part of the expenses of suit 
within meaning of statute Including 
such expenses within the measure 
of damages recoverable in action on 
official bond for misconduct of a pub¬ 
lic officer.—Glens Falls Indemnity 
Co. V. Dempsey, supra. 

49. Ga.—Glens Falls Indemnity Co. 
V. Dempsey, supra. 

50. Ga.—Glens Falls Indemnity Co. 
V. Dempsey, 23 S.W'.2d 497, 68 Ga. 
App. 612. 

61. Ga.—Glens Falls Indemnity Co. 
V. Dempsey, 23 S.B.2d 493, 68 Ga. 
App. 607. 

52. Ill.—Cassady v. Boaxd^of Trus¬ 
tees, 93 Ill. 394. 

46 C.J. p 1084 note 49. 

63; Cal.—Heppe v. Johnson, 14 P. 


833, 73 Cal. 266—^People v. Booney, 
29 Cal. 642. 

54. Cal.—^Heppe v. Johnson, 14 P, 
833, 73 Cal. 265. 

46 C.J. p 1084 note 51. 

65. Pa.—Commonwealth v. Horan, 
39 Pa.Super. 676—^Ellis v. Freese, 
27 Pa.Co. 163. 

56. Pa.^—Commonwealth v. Horan, 
39 Pa.Super. 676. 

67. Or.—Jackson County v. Bloomer, 
41 P. 930, 28 Or. 110. 

68 . Or.—Jackson County v. Bloomer, 
supra. 

Beasou for rule 

The officer's interests would be 
materially affected by a reversal of 
the judgment, since as long as tim 
judgment stands unreversed it Is, in 
effect, a judgment in his favor, and 
prevents the entry of Judgment on 
his default.—Jackson County v. 

I Bloomer, supra. 
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OPFIOI/L As the fbrst word of maxims as to which 
there have been no recent applications see 46 C.J.S. 
p 1084 note 3, p 10S6 note 72. 

OFPIOIAL. The word "official,” as a noun, is de¬ 
fined in Officers § 2. 

As an adjective, the word "official” is defined as 
meaning of or pertaining to an office, position, or 
trust; connected with the holding of officeau- 
thoritative;2 authorizedderived from the proper 
office or officer or from the proper authority;^ made 
or communicated by virtue of authority.® 

Official act. Any act done by an officer in his of¬ 
ficial capacity, under color and by virtue of his of¬ 
fice;® an act done under some authority derived 
from the law or in pursuance of prescribed duties^ 
The term does not have reference merely to the law¬ 
ful acts of the officer holding the office, but includes 
all acts done under color and by virtue of the of¬ 
fice,® 

Other phrases employing the word are set out in 
the note.® For additional phrases as to which more 
jrecent adjudications have not been found see 46 
C.J. p 1084 notes 13-16, p 1085 note 39-p 1086 note 
60. 


OPPIOIALLT. In an official capacity.^® 

OFPICIARnS NOir FAOIENBIS VEL AMOVEN¬ 
DIS. A writ addressed to the magistrates af a cor¬ 
poration, requiring them not to make such a man 
an officer, or to put one out of the office he has, un¬ 
til inquiry is made of his manners, etc.^^ 

OFPICINA BEEVIUM. Literally ‘The shop of 
writs.” The court of chancery was once so called, 
as the place where the king’s writs were framed.^2 

OFFIOINA JXJSTITIAE. Literally "The workshop 
or office of justice.” In En^ish law, the chancery 
was formerly so called, because all writs issued 
from it, under the great seal, returnable into the 
courts of common law.^® 

OFFICIOUS WniL. See the C.J.S. title WUls § 1, 
also 46 C.J. p 1086 note 77. 

OFFICIT CONATUS SI EFFEOTUS SEQUATUR. 
See 46 C.J. p 1086 note 78. 

OFFIOIUM. Literally "Office.’^^ That function 
by virtue of which a man has some employment in 
the affairs of another, as of the king or another per- 


1 . Cal.—Qunsul v. Ray, 45 P.2d 248, 
249, 6 Cal.App.2d 528. 

Similarly defined 

Of or pertaining to an office or 
public trust,—^Farrell v. New York 
Evening Post, 8 N.Y.S.2d 1018, 1021, 
167 Mlsc. 412. 

2 . U.S.—Cohn V. U. S., N.Y., 258 P. 
355, 362, 169 C.CJ^ 871. 

3. Alaska.—^Territory v. Canvassing 
Bd., 5 Alaska 602, 620. 

^ XJ.S.—Cohn V. U. S,, N.Y., 258 F. 

865, 362, 169 C.C.A 371. 

46 C.J. P 1084 note 15. 

S, Alaska.—^Territory v. Canvassing 
Bd., 5 Alaska 602, 620. 

46 C.J. P 1084 note 16. 
a Ariz.—Kerhy v. State ex rel. 
Prohmiller, 157 P.2d 698, 706, 62 
Arlz. 294—Weldler v. Arizona Pow- ' 
er Co.. 7 P.2d 241, 243, 39 Ariz. 390. 
Cal.—Corpus Juris quoted iu Gun- 
sul V. Ray. 45 P.2d 248, 249, 6 Cal. 
App.2d 528. 

HI.—People ex rel. Woll v. Graber, 
68 N.B.2d 760, 757, 394 ILL 362— 
Campbell v. People, 89 N.B. 578, 
579, 164 Ill. 595. 

Mich.—Stark Hickey, Inc., v. Stand¬ 
ard Accident Ins, Co.,, 289 N.W. 
172, 176, 291 Mich. 350—Bostatter 
V. Hinchman, 220 775, 777, 

243 Mich. 589. 

46 C.J. P 1084 note 18. 

—^In re Opinion of Justices, 
12 Fla. 651, ,652. 

46 CLJ. P 1084 note 19. 


8. U.S.—Tinkoff v. Campbell, D.C. 

Ill., 86 F.Supp. 331, 832. 

Ill.—^People ex rel. Woll v. Graber, 

68 N.E.2d 750, 756, 394 Ill. 362. 

9. Phrases 

(1) “Official assistance" distin¬ 
guished from “clerical assistance" 
see 14 C.J.S. p 1202 note 32. 

(2) “Official ballot" see Elections § 
152 a. 

(3) “Official bond;" as the bond re¬ 
quired of public officers the term is 
defined in Officers § 39; liability on 
such official bonds is discussed in Of¬ 
ficers §$ 155-177. See also Bonds $ 
21 b. 

<4) “Official business;” defined 
with reference to the activities of a 
public officer see Officers $ 110. | 

<6) “Official capacity” see Officers 
§ 103. 

(6) “Official deed” see 26 C.J.S. P 
165 note 45. 

(7) “Official determination” see 26 
C.J.S. p 1257 note 61. 

(8) “Official duties” see 23 C.J.S. 
p 597 note 17-p 698 note 19. 

(9) “Official function” see 37 C.J.S. 
p 1400 notes 72, 73. 

(10) “Official misconduct” defined 
see Officers 9 133. 

(11) “Official newspapers” see 
Newspapers 9 1. 

(12) “Official price.” “It is a mat¬ 
ter of common knowledge that manu¬ 
facturers often publish a so-called 
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list price or ‘official price' for their 
goods and it is not uncommon prac¬ 
tice for manufacturers to grant dis¬ 
counts from this list or ‘official price* 
to certain classes of customers.”— 
A W. Fesser, Inc. v. American Can 
Co., D.C.Md., 2 F.Supp. 661, 566. 
“Official price” equivalent to “list 
price” see 54 C.J.S. p 632 note 9, and 
distinguished from “actual cost*' see 
1 O.J.S. p 1440 note 1. 

(13) “Official proceeding;” a term 
denoting action taken by an officer. 
Cal.—Corpus Juris quoted iu Gunsul 

V. Ray, 46 P.2d 248, 249, 6 Cal.App. 
2d 528. 

Tex.—^Houston Chronicle Pub. Co. v. 
McDavld, Clv.App., 173 S.W. 467, 
472. 

(14) “Official solicitor to the court 
of chancery;” an officer in England, 
whose function is to protect the 
suitors' fund, and to administer, un¬ 
der the direction of the court, as 
much of It as comes under the 
spending power of the court.—^Black 
LuD. 

10. Century D. 

46 C.J. P 1086 note 64* 

11. Black L. D. 

12. Burrill L. D. 

46 C.J. P 1086 note 74. 

13. Black li. D. 

46 C.J. P 1086 note 76. 

14. Pa—Commonwealth v, Blnns, 1*/ 
Serg.&R. 219, 233. 
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It is said that the word “officium'^ principal¬ 
ly implies a duty, and in the next place the charge 
of such duty.i® 

As the first word of a maxim as to which there 
have been no recent applications see 46 C.J. p 1086 
note 82. 

OFFSET. The word •'offset/^ as a noun, is defined 
as meaning a deduction in the C.J.S. title Set-Off 
and Counterclaim § 3, also 46 C.J. p 1086 note 84. 

‘^Offsetting^^ as an electrical term is defined in 
Electricity § 1 h; and as a transaction within the 
provisions of the Commodity Exchange Act see 
Gaming § 88 g. 

As a verb, the word "offset^^ means to balance; to 
cancel by contrary claims or sum; to counteract.17 

"Offset’^ has been held to be equivalent to, or syn¬ 
onymous with, ^^defalcation” see 26 C.J.S. p 663 
note 16, and has been compared with, or distin¬ 
guished from, ‘‘credit” see 21 C.J.S. p 1044 note 3. 
“Offsets” has been held to have substantially the 
same meaxiing as “effects” see 28 C.J.S. p 837 note 
56. 

OFFSHOBE. Away from and distant from the 

inainland.i8 

OFFSFEING. It has been said that the law has 


defined the word “offspring” in repeated instances, 
that it is regarded as nomen colleetivum,^^ and that: 
it is a word of limitation and not of purchase.^^ 
The word in its proper and natural sense extends 
to any degree of lineal deseendants,^! and the ordi¬ 
nary meaning of the term is issue-^ or lineal de- 
scendants^^ of any degree.^^ The term is also de¬ 
fined as meaning progeny;25 child or children;25 
descendant or descendants.^^ 

The word “offspring^’ has been held to be synony¬ 
mous with, or equivalent to, “descendant” see 26 C. 
J.S. p 985 note 51, and “issue” see 48 C.J.S. p 782 
note 11.1. 

The word “offspring” is frequently emplo5^€d in 
defining such words as “child” or “children” see 14 
C.J.S. p 1106 note 32-p 1107 note 34; “descend¬ 
ant” see 26 C.J.S. p 984 note 40-p 985 note 48; 
and “issue” see 48 C.J.S. p 779 note 50-p 781 note 
78. The rule as to ownership of the increase of an¬ 
imals expressed in the maxim, Partus sequitur ven- 
trem—^the offspring follows the dam—^is discussed 
in Animals § 7. 

OFTEN. A word which implies repetition.28 

Oftener, The word is defined as meaning more 
frequently, and it implies repetition.29 

OHIO. The name of one of the states of the United 
States.30 


1& U.S.—^U. S. V. Trice, D.C.Tenn., 
SO F. 490, 494. 

le. m.—Bunn V, People, 46 HI. 897, 
400. 

40 C.J. p 1086 note 81. 

17. Tex.—^Lang v. Collins, Civ.App., 
190 S,W. 784, 786. 

yt.—Corpus OTuris dted in Lalime v. 
Desbiens. 65 A.2d 121, 123, 115 Vt. 
166. 

13. WIs.—Johnson v. Korthwestern 
Nat. Ins. Co., 39 WIs. 87, 91. 
*Tioading offshore** see 64 C.J.S. p 
652 note 7. 

19. Pa.—Allan v. Markel, 36 Pa. 117, 
118. 

Similarly expressed 

The term is used, in deeds or wills, 
as the designation of a class of 
persons, collectively, to take as 
heirs of the ancestor, rather than as 
a word of purchase, to designate 
particular persons, as Individuals, to 
take In their own right, and rather 
than as a word of limitation unless 
there is a direct intention plainly and 
clearly expressed to the contrary.— 
Powell V. Brandon. 24 Miss. 848, 365. 

Pa—A llan v. Markel, 86 Pa- 117, 
118. 

46 C.J. p 1C87 note 91 [e]. 

Ky,—Massfngale v. Parker, 236 
S,W. 959, 960, 198 Ky. 523. 


Mo.—John Deere Plow Co. v, Gooch, 
91 S.W,2d 149, 165, 230 Mo.App. 
150. 

46 ax p 1087 note 91 [a]. 

22 . Ky.—^Massingale v. Parker, 236 
S.W. 969, 960. 19S Ky. 623. 

Wyo,—^In re Dragoni, 79 P.2d 466, 
466, 63 wyo. 143. 

46 C.J. p 1087 note 90. 

Phrases 

<1) '^Immediate offspring** see 42 
a J.S. p 889 note 49. 

(2) ‘^Legitimate offspring*’ see 48 
C.J.S. p 782 note 11. 

(S) “Offsprings of her body*’ see 11 
C.J.S. p 382 note 45.1. 

23. Wyo.—^In re Dragoni, 79 P.2d 
465, 466, 53 Wyo. 143. 

46 C.J. P 1087 note 91. 

24- Wyo.—^In re Dragoni, supra. 

25. Ky.—^Massingale v. Parker, 236 
S.W. 969, 960, 193 Ky. 623. 

26. Ky.—^Massingale v. Parker, su¬ 
pra. 

46 C.X p 1087 note 91 [a], £c3. 

27. Ky.—^Massingale v. Parker, su¬ 
pra. 

28. Ala.—Charles v. Stickney, 60 
Ala. 86, 88. 

46 C.J. p 1087 note 1. 

29. Pa.—Commonwealth ex rel. Mar- 


giottl V. Lawrence, 193 A. 46, 49, 

326 Pa. 626. 

3a Bouvier L.D. 

BUstorical note 

Massachusetts, Connecticut, and 
Virginia claimed under their respec¬ 
tive charters the territory lying 
northwest of the Ohio river. Soon 
after the close of the Revolutionary 
War these claims were ceded to the 
United States except for an area re¬ 
served by Virginia and an area re¬ 
served by Connecticut known as the 
“Western Reserve.** When the con¬ 
flicting titles of the states had been 
extinguished, congress, on July 13, 
1787, passed the celebrated ordinance 
for the government of the territory. 
The various provisions of this ordi¬ 
nance in substance have been incor¬ 
porated into the constitution and 
laws of Ohio, as well as of the other 
states which have since been formed 
out of the territory. On Oct. 80, 

1802, congress passed an act maTriTig 
provision for the formation of a 
state constitution, under which, in 

1803. Ohio was admitted into the 
Union. This constitution was never 
subzmtted to a vote of the people, 
but continued to be the organic law 
of Ohio until Sept. 1, 1861, when a 
new constitution was adopted.—^Bou- 
vier LuD. 
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The term, ■when nsed in deputy sun-eyor^s field 
notes^ from which notes the plats of townships are 
required by statute to be made, is a sufficient des¬ 
ignation of the Ohio River, when there is no doubt 
that the river is intended,^! 

OHM. Defined see Electricity § 1 b. 

DID. A suffix much used as an English formative, 
chiefly in scientific words, 32 and signifying like or 
having the form or resemblance of the thing indi- 
cated.33' 

OTKEIMANIA. See Insane Persons § 2 c. 

OIL. A term applied to a large number of liquids 
characterized by being insoluble in water and being 
highly \iscous.3^ The word "oiP' is defined as 
meaning any of a large class of unctuous, combusti¬ 
ble substances which are liquid, or at least easily 
liquefiable on warming, and soluble in alcohol or 
ether, but not water. They are usually lighter than 
water, and they leave a greasy stain, not always 
permanent, on paper, cloth, etc.35 

In its most comprehensive and ordinary accepta¬ 
tion, the word embraces at present the fluid fixed 


oils or fatty oils, for example, olive oil the soft 
fats which may be fluid in their country of origin, 
for example, cocoanut oil, or palm oil;37 the hard 
fats, for example, tallow ;38 the still harder vegeta¬ 
ble and animal waxes, for example, carnaiiba wax, 
or beeswax and the odoriferous ethereal (essen¬ 
tial) oilaM The term "ofl” also includes the min¬ 
eral hydrocarbons, and is so defined in Mines and 
Minerals § 2 b (4) (c). 

Phrases employing the word axe set out in the 
noieM 

Oiling. The very general use of oil for sprin¬ 
kling unpaved streets to allay the dust has become 
known as oiling.42 

O.K. Sometimes expressed “Okay.''^3 The origin 
of the term is in douht^^ and disputed,g]. 

though it is generally supposed to have originatcKi 
from the expression “Orl Korrect.’^*^® Wliile the 
term is frequently referred to as an abbreviatioiri” 
or symbol,^® and in 1 CJ.S. p 281 note 8 it is stated 
to be an abbreviation for ^^all right” or "all cor¬ 
rect,” it is also regarded as a colloquial expres¬ 
sion,^® a colloquial term except as used of the ap¬ 
proval of documents, etc.,®® and is considered not of 


31. Ind.—^Doe v. Hildreth, 2 IndL 
274, 282. 

32. US.—Standard Paint Co. v. 
Trinidad Asphalt Mfg. Co., Mo., 31 
act. 456, 467, 220 U.S. 446, 65 LuEd. 
636.. 

83> Tr.‘S.—Standard Paint Co. v. 
Trinidad Asphalt Mfg. Co., supra. 

Waltke v. Schafer, 263 P. 650. 
661. 49 APP.D.C. 254. 

34. U.S.—^McEnany v. U. S„ 8 Oust. 
A. 329. 830. 

sa Wyo. —^Dudley v. Montgomery 
Ward & Co., 192 P.2d 617, 637, 64 
Wyo. 357. 

86. U.S.—^McBnany v. U. S., 8 Oust. 
App. 829, 330. 

^*01ive oil” defined see post p 491 
note 94. 

37. U.S.—^U. S. V. Rockhlll & Vic¬ 
tor, 10 Cust.App. 112, 119—McBn- 
any V. U. S., 8 Cust.App. 329, 330. 
‘•Cocoanut oil” defined see 14 O.J.a p 
1304 notes 6, 7. 

oil” defined see Palm post 

88, U.S.—McBnany v. 0. S„ 8 Oust 
App. 329, 830. 

89 . U.S.—McBnany v. XT. S., supra. 
^ 0.S,—McBnany v. U. S., supra. 

41. Phrases 

(1) “Dead oU” see Creosote 21 C. 
XS. p 1148 note 17. 

(2) “Fugitive oU” see 37 C.XS, p 
1893 note 3. 

<8) “Dive oU” see 54 CJUS. p 686 
note 78. 


(4) “Oil and gas,” “oil and gas 
leases.” and “oil and gas wells” see 
the Index to Mines and Minerals. 

(6) “Oil-cloth foundations” as 
equivalent to **fioor-cloth canvas” see 
36 C.J.S. p 1030 note 41. 

(6) “Oil depot” see 26 C.XS. p 974 
note 9. 

<7) Other phrases as to which 
more recent adjudications have not 
been found see 46 C.J. p 1088 notes 
20-31. 

42. Iowa,—Jackson v. City of Cres- 
ton, 220 N.W. 92, 94, 206 Iowa 244. 

Usual and ordinary meaning of term 
“A custom quite general in small 
towns of oiling unpaved streets to 
allay the dust has existed for years 
la this state. Oil thus used is put 
on the street by a sprinkler similar 
to an ordinary water sprinkler. The 
process is comparatively inexpensive. 
In this sense the word is given its 
usual and ordinary meaning.”—Jack- 
son V. City of Creston, supra. 

43. Mo.—Muegler v. Crosthwait, 
App,, 179 S.W.2d 761, 763. 

44. Ark.—Hardy v. New Rocky 
Grocery Co., 251 S.W, 866, 866, 169 
Ark. 109. 

<<Tliere are many fheories as to the 
derivative of the expression.”—^Poley 
V. Currie, Tex.Civ.App., 189 S,W.2d 
349, 858. 

45« Pa.—Hamburger Bros. 6b Co. v. 
Third Nat. Bank & Trust Co. of 
Scranton, 5 A.2d 87, 89, 90» 383 Pa. 

377. 


46. N.C. —^Baxter v. Ellis, 15 S.R 
938, 939, 111 N.C. 124, 17 Ii.R.A 
382. 

46 C.J. p 1088 note 34 ta]. 

Andrew Jackson said to he originator 
“The humorist Seba Smith de¬ 
clared that Andrew Jackson originat¬ 
ed the expression by marking the of¬ 
ficial documents which met his ap¬ 
proval with an *O.K.,* meaning that 
It was *Orl Korrect.* (It may be 
doubted if humorist’s assertions are 
correct.)”—^Foley v, Currie, Tex.Clv. 

, App., 189 S.W.2d 349, 353. 

47- Colo.—Gunnison County v. 
Hider, 107 P. 1068, 1089, 1070, 47 
Colo. 443. 

Ind.—Indianapolis, D. & W. Ry. Co. 
V. Sands, 32 N.E. 722, 724, 133 Ind. 
433. 

Kan.—^Arkansas River Gas Co, v. 
Molk, 285 P. 561, 662, 130 Kan. 30 
—State V. Massachusetts Bonding 
& Ins. Co., 13$ P. 905, 908, 91 Kan. 
74, Ann.Ckis.l915C 192. 

Wash.—^Humphries v. Sorenson, 74 
P. 691, 692, 33 Wash. 563. 

48. —State v. Massachusetts 
Bonding & Ins. Co., 136 P. 905, 
908, 91 Kan. 74, Ann.Ca8.1915C 192. 

Tenn.—^Lawson v. American Laundry 
Machinery Co., 54 aw.2d 712, 713, 
165 Tenn. 180. 

49. Mo.—^Muegler v. Crosthwait, 
App., 179 S.W.2d 760, 768. 

50. N.C.—Keel v. Wynne, 197 S.M 
671, 672, 210 N.a 426. 
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O.K. 


good English usage 51 

The term has a well-defined mcaning^s 

and a well-known significance,53 and is in common 
use,5^ and it has been said that it is so well under¬ 
stood that there can be no uncertainty as to its 
meaning.55 Nevertheless, the conditions under 
which the expression is used may change its mean¬ 
ing from that which it would have under other cir¬ 
cumstances,55 and thus the connection m which it 
is used must be taken into consideration,®” and its 
effect determined from the circumstances of the sit- 
uation.53 

The term indicates approval, 53 and is now recog¬ 
nized by lexicographers as indicating unequivocal 
approval.55 It is now commonly used as an indorse¬ 


ment,51 as on a bill,52 and is indorsed or put on doc¬ 
uments, bills, etc., to indicate approval;53 or it is 
commonly used as a brief but expressive certificate 
of the coiTectness of the bill or claim on which it 
is indorsed.54 The term iniiy be used as meaning 
accepted,55 or as indicating consent,56 and it has 
been said that in common usage it immediately con¬ 
veys to the mind of the person to whom it is ad¬ 
dressed that a proposition submitted is agreed to.57 
The term implies something done on behalf of the 
party which confirms.® 3 

The term is defined as meaning all right ;53 

correct;“5 all correct;*! approvedit is so and 
not otherwise;73 good;"^ in good condition;^® to 
approve;*® to sign as correct.^! 


51. irot daised as “alegaat 

“O.K.” may have no title to be 
classed as ‘^elegant English.” but in 
the business life of this country it 
has for many years been in common 
use. and has acquired a meaning 
which is not at all obscure or uncer¬ 
tain. 

Iowa.—Getchell & Martin Lt. & Mfg. 
Co. V. Peterson & Sampson, 100 N. 
W. 550. 554. 124 Iowa 599. 

Kan.—State v. Massachusetts Bond¬ 
ing & Ins. Co., 136 P. 905. 909. 91 
Kan. 74, Ann.Cas.l9160 192. 

Tex.—^International Filter . Co. v. 
Conroe Gin. Ice & Light Co«, Civ. 
App., 269 S.W, 210, 214—^Rosser v. 
Cole, Civ.App., 226 S.W. 510, 511. 

46 CJ. p 1088 note 37 [a]. 

52. Colo.—Gunnison County v. 
Hider, 107 F. 1068, 1069, 1070, 47 
Colo. 443. 

Tex.—Corpus Juris dted Ixl Foley v. 
Currie, CivJi.pp., 189 S.W-2d 349, 
353. 

46 C.J. p 1088 note 84. 

53. Ark.—'Hardy v. New Rocky 
Grocery Co., 251 S.W. 866, 866, 159 
Ark. 109. 

46 C.J. p 1088 note 33. 

54. . Iowa.—Getchell & Martin L. & 
Mfg. Co. V. Peterson & Sampson, 
100 N.W. 550, 554, 124 Iowa 699. 

Kan.—^Arkansas River Gas Co. v. 
Molk, 285 P. 661, 562. ISO Kan. 30— 
State V. Massachusetts Bonding & 
Ins. Co., 136 P. 905, 909, 91 Kan. 
74, Ann.Cas.l915C 192. 

Ho.—^Muegler v. Crosthwalt, App., 
179 S.W.2d 761, 763. 

Tex.—^International Filter Co. v. 
Conroe Gin, Ice & Light Co., Civ. 
App., 269 S.W. 210, 214—Rosser v. 
Cole, Civ.App.. 226 S.W. 610, 611. 
Similarly expressed 
“Few expressions of verification or 
certificates of approval in business 
transactions are in - more ’ common 
use than the term *OJK,* “—Arkansas 
River Gas Co. v. Molk, 285 P. 661, 
562, 130 Kan. 30. 

55. Kan.—Arkansas River Gas Co. 
V. Hoik, supra. 


58. Tex.—^Poley v. Currie, Civ.App., 
ISO S.W.2d 349. 353. 

67. Ind.—Indianapolis, etc., R. Co. 
V. Sands. 32 N.E. 722, 724, 133 Ind. 
433. 

Wash.—^Humphries v. Sorensen. 74 
P. 690, 692, S3 Wash. 663. 

58. Ill.—^Woodlawn Union Baptist 
Church V. Martin, 28 N.E.2d 349. 
306 Ill. 263. 

59. Cal.—Grimes v. Nicholson, 162 
P.2d 934, 935, 71 Cal.App.2d 638. 

60. Ark.—^Hardy v. New Rocky 
Grocery Co., 251 S.W. 866, 866, 169 
Ark. 109. 

46 C.J. p 1088 note 37. 

6 L Kan.—State v. Massachusetts 
Bonding & Ins. Co., 136 P. 905, 
909. 91 Kan. 74. Ann.Cas.l915C 192. 
Tenn.—Corpus Juris oited in Lawson 
V. American Laundry Machinery 
Co.. 54 S.W.2d 712, 713, 165 Tenn. 
180. 

46 C.J. p 1088 note 42. 

62. Tex.—International Filter Co. v. 
Conroe Gin, Ice & Light Co., Clv. 

I App.. 269 S.W. 210. 214. 

46 CJ. P 1088 note 43. 

63. N.C.—^Keel v. Wynne, 187 S.B. 
571. 672, 210 N.C. 426. 

64. Colo.—Gunnison County v. 
Hider, 107 P. 1068, 1069, 1070. 47 
Colo. 443. 

Kan.—State v. Massachusetts Bond¬ 
ing & Ins. Co., 136 P. 905, 909, 91 
Kan. 74, Ann.Cas.l916C 192. 

46 C.J. p 1088 note 42 [b]. 

65. Tex.—^International Filter Co. 
Conroe Gin, Ice & Light Co., Clv. 
App., 269 S.W. 210, 214. 

66 . U.S.—Citizens’ Bank of Wichita 
V, Farwell, Kan., 66 F. 570. 571, 6 
C-OA. 24. 

67. Mo.—Muegler v. Crosthwalt, 
App., 179 S.W.2d 761, 763. 

68 . U.S.—Howell v. Elk Hill Butter 
Co., I>.C.Pa., 294 F. 539, 641. 

69. Cal.—Grimes v. Nicholson, 162 
P.2d 934, 936. 71 Cal.App.2d 538. 

Ilj.^Woodlawn Union Baptist 
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Church V. Martin, 28 N.E.2d 349, 
306 IlLApp. 263. 

Kan.—^Arkansas River Gas Co. v. 

Molk, 285 P. 561. 502. 130 Kan. 30. 
Mo.—Muegler v. Crosthwalt, App., 
179 S.W.2d 761, 763. 

N.C.—McRary v. McRary, 47 S.E.2d 
27, 31. 228 N.C. 714—Keel v. 

Wynne. 187 S.E. 571, 572, 210 N.C. 
426. 

Pa.—Hamlmrger Bros. & Co. v. Third 
Nat. Bank & Trust Co. of Scran¬ 
ton. 5 A.2d 87, 89, 333 Pa. 377. 

46 C.J. p loss note 38. 

70. Cal.—Grimes v. Nicholson, 162 
P.2d 934, 935, 71 Cal.App.2d 538. 
Kan.—^Arkansas River Gas Co. v. 

Molk, 2S5 P. 561, 562. 130 Kan. 30. 
Mo.—Muegler v. Crosthwalt, App., 
179 S.W.2d 761, 763. 

N.C.—^McRary v. McRary, 47 S.E.2d 
27, 31, 228 N.C. 714—Keel v. 

Wynne, 187 S.E. 57i; 672, 210 N.C. 
426. 

46 C.J. p 1088 note 39. 

7L Ill.—Woodlawn Union Baptist 
Church v. Martin, 28 N.E.2d 349, 
306 Ill. 263. 

i Kan.—^Arkansas River Gas Co. v. 

Molk, 2S5 P. 561, 562. 130 Kan. 30. 
Pa.—^Hamburger Bros. & Co. v. Third 
Nat. Bank & Trust Co. of Scran¬ 
ton, 5 A.2d 87, 89, 333 Pa, 877. 

46 C.J. p 1088 note 40. 

72- N.C.—^McRary v. McRary, 47 S. 
E.2d 27. 81, 228 N.C. 714. 

73- Ill.—Woodlawn Union Baptist 
Church v. Martin, 28 N.E.2d 349, 
306 Ill. 263. 

74. Pa.—^Hamburger Bros. & Co. v. 
Third Nat. Bank & Trust Co, of 
Scranton, 5 A.2d 87, 89, 333 Pa. 377. 

75. N.C.—Morganton Mfg. Co. v.* 
Ohio River & a R. Co., 28 S.B, 474. 
121 N.C. 514, 61 Ain.S.R. 679. 

76- Mo.—^Muegler v. Crosthwalt, 
App,, 179 S.W.2d 761, 763. 

77. m.—Woodlawn Union Baptist 
Church v. Martin, 28 N.B.2d 849, 
306 Ill. 263. 
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has been held to be equivalent to ^‘con- 
fiim” see 15 C. J.S. p 825 note 53. 

OEUiAHOMA. The name of one of the states of 
the United States.^s 

OKOIsEEEAO. See Intoxicating liquors § 13. 

OLCOTT’S BLUE BOOK. See Blue 11 C.J.S. p 
368. 

OLD. A word urhich is not necessarily to be taken 
as meaning long existing or ancient.'^® 

Phrases employing the word are set out in the 
note.^<^ 

OLEAGmOUS. OUy.81 

OLEFIN. In chemistry, any open-chain hydrocar¬ 
bon containing one or more double bonds; s];)ecifi- 
cally, any member of the ethylene series, having but 
one double bond, in distinction from diolefin, triole¬ 
fin, etc.82 

OLEIO ACID. See 1 C.J.S. p 770 note SAL 

OLEIN. Chemically oleic acid.88 

OLEINE. An ingredient of fat or oil, formed by 
the combination of oleic acid with glycerine.*^ 


OLEO. A word used colloquially among merchants 
to indicate either oleomargarine or oleostearine.^5 

OLEOMABG-ABINE. A well-known food product 
with an identity of its own,S6 and commonly used as 
a substitute for butter.87 It is a product or com¬ 
pound made wholly or partly out of any fat, oil, or 
oleaginous substance a substance, resembling 
butter, obtained from the fat of domestic ani- 
mals.82 It is also defined as a plastic food prepared 
from animal fat or oil, or a combination of both an¬ 
imal and vegetable fat, which is intimately mixed 
with milk ingredients.^® 

Oleomargarine is sometimes called ^fi}utterine’^ see 
12 C.J.S. p S62 note 11, and has been compared 
with, or distinguished from, ‘^utter^^ see 12 C.J,S. 
p 862 note 96. 

Internal revenue acts imposing taxes on the man¬ 
ufacture and sale of oleomai^rine, or the removal 
thereof for consumption and use, are treated in In¬ 
ternal Revenue § 537, and statutes and ordinances 
of the same nature are discussed in Food §§ 12,18. 

OLEEON, LAWS OP. A code of maritime laws 
which is set out in 30 Federal Cases page 1171 et 
seq. 

OLEUM. A form of sulphuric acid.®*’ 


7a Bouvler L».D. 

Sistoxioal note 

With the exception of the narrow 
strip north of the most northern sec¬ 
tion of Texas, the territory compris- 
in^T the* present state of Oklahoma 
was set apaft by congress in 1834. 
under the name of Indian Territory, 
for the possession of the Five South¬ 
ern Tribes and the Quapaw Agency. 
On April 22, 1S89, part of the terri¬ 
tory was opened to homestead set¬ 
tlement, and in the following year i 
the territory of Oklahoma was or-1 
ganized. Oklahoma was admitted to 
the tJnion as a state on Nov. 16. 
1907.—Sncyclopsedia Britannica. 

79- N.Y.—People v. Griswold, 67 N. 

Y. 69, 61, 62. 

46 O.J. p 1088 note 47. 

"Oldest” distinguished from "eldest” 
see 28 CJJS. p 1051 note 49. 

80. Phrases 

(1> "Old age” not synonsrmous 
with "imbecility*' see Insane Persons 
S 2 d. 

(2) "Old age pensions” see the 
CJ.S. title Social Security and Pub¬ 
lic Welfare. 

(3) "Old TOuntry” see 20 CXJ-S. p 
1800 note 21. 

(4) "Old ladies' homes” and "old 
men's homes'* see Charities S 42 b. 

(5) "Old-line insurance” see Insur¬ 
ance § 27 b. 


(6) "Old nature brevium” see 65 
C.J.S. p 39 note 26. 

(7) "Old piece goods” as a term 
employed in the garment industry 
see 38 C.J.S. p 947 note 59. 

(8) "Old style” as the ancient 
calendar or method of reckoning 
time see the C.J.S. title Time 9 3, 
also 46 C.J. p 1089 note 50. 

(9) "Old tenures;” a treatise, so 
called to distinguish it from Little¬ 
ton's book on the same subject, 
which gives an account of the vari¬ 
ous tenures by which land was held, 
the nature of estates, and some other 
incidents to landed property in the 
reign of Edward III.—^Black L.D. 

(10) Additional phrases as to 
which more recent adjudications 
have not been found see 46 C.J. p 
1089 notes 53-^6. 

8 L Pa.—Commonwealth v, Alieva, 
35 Pa.Co- 171, 172. 

82. Webster New Int. D. 

"The olefla hydrocarbon is a 'mem¬ 
ber of the series of unsaturated hy¬ 
drocarbons of which ethylene is a 
type.' "—Application of Lake, 156 F. 
2 d 237, 238, 33 CCJPJL(Patents) 
1168. 

83. U.S.—^Edward Hill's Sons & Co. 
V. U. S., N.Y., 161 P. 475, 81 COA. 
13. 

84. U.S.—^Tilghman v. Proctor, Ohio, 
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8 S.Ct 894, 895, 125 TT.S. 136, 81 
L.Ed. 664. 

85. U.S.—N. K. Fairbank Co. v. Cen¬ 
tral Lard Co., C.C.N.T., 64 F. 133, 
134. 

88 . U.S.—Land O'Lakes Creameries 
V. McNutt, C.C.A.8, 132 P.2d 653, 
658. 

87. Tenn.—(Goodman v. Jacobs Pack¬ 
ing Co., 126 S.W.2d SOS, 174 Tenn. 
399. 

88 . Ala.—Cook V. State, 20 So. 360, 
362, 110 Ala. 40. 

46 C.J. p 1089 note 80. 

89. Pa.—Commonwealth ▼, Tandyke, 

9 Pa.Dist. 41, 42. 

46 C.J. p 1089 note 81. 

Semblance of butter 

"Oleomargarine is a substance 
made in the semblance of butter.”— 
State V. Maurer, 164 S.W. 551, 554, 
255 Mo. 152, Ann.C^.1915C 178. 

90. U.S.—^Land O'Lakes (dreameries 
V. McNutt, C.C.A.8, 132 r.2d 653, 
655. 

9L Mo.—’White V. General Chemi¬ 
cal Co., App., 136 S.W.2d 346. 346. 
Mamtfaetiixe and nsa 
Oleum, which Is sometimes refer¬ 
red to as fuming sulphuric acid, is 
made by dissolving sulphur triosJde 
in concentrated sulphuric acid. Its 
strength is expressed by the per cent 
of sulphur trioxide going into the 
mixture. In other words, forty per 
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OLIGAECHY-OMIT 


OLIGARCHY, A form of government wherein the 
administration of affairs is lodged in the hands of 
a few persons.®^ 

OLIVE. The olive is defined as the fruit of the 
olive tree.®^ 

Olive oil. While technically olive oil may be 
classed as a vegetable oil by way of distinguishing 
it from animal or mineral oils, by common under¬ 
standing, as well as by dictionary definition, olive 
oil is a fruit oil, and is the oil expressed from the 
ripe fruit of the olive.^^ 

OLOGEAPH. See Holograph or Olograph 40 C.J. 
S. p 417 notes 12,13. 

OLOGT. A suffix used as the termination of the 
name of the science of the subject indicated by the 
prefix, derived from a Greek word meaning a dis¬ 
course or treatise.^5 

OMENTUM. The covering of the intestines.^® 

OMISSIO EORUM qVM TACITB INSUNT NI¬ 
HIL OPBRATUR. See 46 C.J, p 1089 note 91. 


OMISSION. A term correlative of duiy,®^ whieh 
should be construed in connection with the con¬ 
text.®® Omission denotes the negative; it is inac¬ 
tion, and carries the idea of refraining from ac¬ 
tion.®® The word is defined as meaning the act of 
omittingthe act of pretermitting or passing 
over;® the act of leaving outstate of being omit¬ 
ted;^ neglect or failure to do something;® neglect 
to perform what the law requires;® that which ia 
left undone.'^ 

"Omission” has been held to be equivalent to 
"concealment” see 15 C.J.S. p 795 note 23.2, and 
has been compared with, or distinguished from, 
"act” see 1 C.J.S. p 922 note 54, "ambiguity” see 3 
C.J.S. p 1035 note 31.1, and "inaccuracy” see 42 C. 
J.S. p 494 note 64. 

The word "omission” is frequently employed in 
the law of negligence and it is stated in Negligence 
§ 2 that, strictly speaking, negligence imports omis¬ 
sion rather than commission. 

Phrases employing the word are set out in the 
note.® 

OMIT. The word "omit” is defined as meaning to 
disregard;® to forbear;l® to fail, forbear, neglect 
to mention, or to fail to insert or include to 


cent oleum represents a mixture of 
sixty per cent sulphur dioxide and 
forty per cent sulphur trioxide. It 
is a highly unstable product, and one 
difficult to manufacture. Oleum is 
indispensable in the manufacture of 
TJT.T. for use as ammunition.—^Kel¬ 
ley V, National Lead Co., Mo.App., 
210 S.W.2d 728, 731. 

92. Black L.D. 

98. U.S.—U. S. V. 52 One-GaJlon 
Cans, More or Less, of Salad Oil, 
D.C.Conn., 16 P.Supp. 385, 387. 

As fruit under tarilC acts see Cus¬ 
toms Duties § 38. 

94. U.S.—D. S. V. 52 One-Grallon 
Cans, More or Less, of Salad Oil. 
supra. 

Olive oil as example of fluid fixed oils 
or fatty oils see ante p 488 note 
36. 

96. Kan.—Stockman v. Western Un¬ 
ion Tel. Co., App., 63 P, 658, 669. 

96. Mo.—^Heese v. Loose-Wiles Bis¬ 
cuit Co., App., 224 S.W. 63, 66. 

97. U.S.—^New York Cent. & H. H. 
R. Co. V. U. S., N.Y., 166 P, 267, 
269, 92 C.C.A. 331. 

96. Me.—Emery v. Sanford, 43 A. 

116, 118, 92 Me. 525. 

46 aj. p 1090 note 94. 

99. Ala.—^Brown v. Standard Cas¬ 
ket Mfg. Co., 175 So. 358, 364, 234 
Ala. 512. 

45 <U. p 1090 note 96 [a]. 


1. Ala.—^Brown v. Standard Casket 
Mfg. Co., supra—^Randle v. Bir¬ 
mingham Ry., Light & Power Co., 
63 So. 918, 921, 169 Ala. 314. 

Pa.—Commonwealth v; Sardoni, 37 
Pa.Co. 652, 654. 

2. P€u—Commonwealth v. Sardoni, 
supra. 

3. Pa.—Commonwealth v. Sardoni, 
supra. 

4. Ala.—^Brown v. Standard Casket 
Mfg. Co., 175 So. 368, 364, 234 Ala. 
512—^Randle v. Birmingham Ry., 
Light & Power Co., 63 So. 918, 921, 
169 Ala. 314. 

5. Ala.—^Brown v. Standard Casket 
Mfg. Co,. 175 So, 358, 864, 234 Ala. 
612—^Randle v. Birmingham Ry., 
Light & Power Co., 53 So. 918, 921, 
169 Ala. 314. 

6. m.—^People v. Hughey, 47 N.E.2d 
77, 80, 382 Ill. 136. 

7- Ala.—Brown v. Standard Casket 
Mfg. Co., 176 So. 368, 364, 234 Ala. 
612—^Randle v. Birmingham Ry., 
Light & Power Co., 63 So. 918, 921, 
169 Ala. 314. 

8 . Phrases 

(1) “Act of omission” distinguish¬ 
ed from “act of commission” see 1 
C.J.S. p 928 note 85. 

(2) “Entoe omission” see 30 C.J.S. 
p 263 note 45. 

(3) “Inadvertent omission” see 42 
C.J.S. p 496 note 99. 

491 


(4) “Omission to state” compared 
with, or distinguished from, “conceal¬ 
ment” see 16 C.J.S. p 795 note 25. 

(5) “Palpable omission” embraces 
the idea of an intentional substan¬ 
tial failure to perform duties im¬ 
posed by law, and not failure through 
mistake.—People v. Hughey, 47 N.B. 
2d 77, 80, 382 Ill. 136. 

<6) For additional phrases as to 
which more recent adjudications have 
not been found see 46 C.J. p 1090 
notes 98—6. 

9« U.S.—^Meurer Steel Barrel Co. v. 
Commissioner of Internal Revenue, 
C.CA-3, 144 P,2d 282, 286—Bwald 
V. Commissioner of Internal Rev¬ 
enue, C.C.A.6, 141 P.2d 760, 753. 
Iowa.—Talley v. Brown, 125 N.W. 
248, 263, 146 Iowa 360, 140 Am.S.R. 
282. 

lOt Iow€u—Talley v. Brown, supra. 

IL U.S.—^Meurer Steel Barrel Co. v. 
Commissioner of Inteiiial Revenue, 
C.C.A.3, 144 P.2d 282, 286—Bwald 
V. Commissioner of Internal Reve¬ 
nue. C.aA.6, 141 P.2d 750, 755. 
Similarly defined 

To let fall, to leave out, not to in¬ 
sert or name; to fail to include. In¬ 
sert, or mention; forbear, fail to 
assert or include, as to omit an item 
from a list; to fall, forbear, neglect 
to mention or to speak of; to fail 
to use or to do; to say nothing of.— 
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leave or undone to neglectto overlook; 

to pass over;i5 to let go, or to refrain or cease 
from kceping.16 Xhe meaning of the word in¬ 
cludes the failure to do all things that could be 
done under the circumstances,!'^ and the temi does 
liot apply to the nonperformance of an impossibili¬ 
ty.!® 

‘^Omit” is not synon^maous with “defer” see 26 
C.J.S. p 676 note 26, and not always with “neglect” i 
see 65 C.J.S. p 292 note 54. 

OMNE; OlOES; OMNIA; OMNIS; OMNIUM. 
The introductory words of various phrases and max¬ 
ims. 

Flirases 

Omni exceptione majus. Literally “Above all ex¬ 
ception.”!® 

Omnium aliamm corrigere injurias et errores. A 
Latin phrase which, translated, means “To right the 


unjust acts and errors of all other [courts];” and 
employed in tliis sense to describe the x)ower of a 
court of highest jurisdiction.^® 

Omnium bonomm. Of all goods or effects.®! The 
term is applied to describe a donation which divests 
the donor of all his property and does not leave him 
with enough for his subsistence.®® Statutory re¬ 
strictions on the amount of gifts are discussed in 
Gifts § 33. 

TyfaYimg 

Omne majus continet in se minns. A maxim 
meaning “Every greater contains in itself the 
less.”®® 

Omnia rite acta prsBsnmuntar. A maxim mean¬ 
ing “all things are presumed to have been rightly 
done.”24 

Omnis consensus toUit errorem. A maxim mean¬ 
ing “Every consent removes error,” or “Consent al¬ 
ways removes the effect of error.”®® 


Talley v. Brown, 126 N.W. 248, 253, 
146 Iowa 360, 140 Am.S.R. 282. 

IS. XT.S.—U. S. V. Murine Co., C.C.A. 

III., 90 P.2d 549, 561. 

Iowa.—Talley v. Brown, 125 X.W. 
248. 253, 146 Iowa 360. 140 Am. 
S.R. 282. 

Similarly eaepressed 

To drop, as to omit an important 
fact.—^Talley v. Brown, supra. 

Tbrases 

(1) “Omitted property" within the 
meaning of assessment statutes gen¬ 
erally see the C,J.S. title Taxation S 
608, also 61 C.J. P 761 note 92-p 764 
note 14. 

(2) Other phrases employing the | 
words “omit” or “omitted” and as to 
which more recent adjudications 
have not been found see 46 C.J. P 
1090 notes 23, 24, 26, 27. 

18. tJ.S.—U. S. V. Murine Co,, C.C.A. 
III., 90 F.2d 549, 551. 

14- Icwa.—^Talley v. Brown, 125 K 
W, 248, 263, 146 Iowa 360, 140 Am. 
S.IEL 282. 

15. Iowa.—Talley v. Brown, supra. 

16. U.S.—U. S. V, Murine Co., CC.A. 
IIU 90 P.2d 649, 651. 

17. TJ.S.—^Meurer Steel Barrel Co. v. 
Commissioner of Internal Revenue, 
C.C.A.3, 144 P.2d 282, 285—Ewald 
V, Commissioner of Internal Reve¬ 
nue, C.C.A.6, 141 P.2d 750. 753. 

18. Eng.—^Plm v. Reid, 6 M. & G. 1, 
18, 46 B.aD. 1, 134 Reprint 784. 

46 ax P 1090 note 22. 

18. Black 1mT>. 

46 C.X p 1094 note 5. 

SO, NewfoundL—Hunter v. Hema- 
man, 1 NewfoundL 285, 294. 


21. Trayner Itatin Max. 

22. La.—Maxwell v. Maxwell, 166 
So. 166. 167, 180 La. 35—Snowden 
V. Cruse. 92 So. 764, 765, 152 La. 
144. 

23. Black IkD. 

Applied in 

Cal.—Cavanaugh v. Wholey. 76 P. 
979. 981. 143 Cal. 164—Carpentier 
V. Webster, 27 Cal. 524, 553. 

46 C.X p 1090 note 36 faj. 

Of universal application 

“The maxim therein quoted and 
relied upon that the ‘greater contains 
the less,* is of such universal appli¬ 
cation as not to warrant extensive 
citation of cases."—Ctorpns jTnxis cit¬ 
ed in Reynolds v. State Bd. of Equal¬ 
ization. CaLApp., 162 P.2d 736, 738— 
46 C.X p 1090 note 35. 

•^The established legal maariiw, *The 
greater contains the less* (section 
3536 Civ.Code), should be applied In 
this instance."—^Reynolds v. State 
Bd. of Equalization, supra—Gold¬ 
smith V. Board of Education, 225 P. 
788. 786, 66 CaLApp. 157. 

rendered in Sngliifli 
“The greater contains the less.**— 
Reynolds v. State Bd. of Equaliza¬ 
tion, CJaLApp., 162 P.2d 735, 738—La 
Mar V, City Council, 127 P.2d 1022, 
1024, 53 Cal.App.2d 887—Goldsmith v. 
Board of Education, 226 P. 783. 786, 
66 Cal.App. 167—Williams v. Haw¬ 
kins, 128 P, 754. 765, 20 C^al-App. 161. 
inapplicable 

(1) This maxim does not apply to 
embrace, within the power to exclude 
certain vehicles from a turnpike 
road, the further power, not express¬ 
ly granted, to permit them to use it 
on payment,—Geiger v. Perklomen. 
etc.. Turnpike Road, 4 Pa.Dist. Ill, 
113, 11 MontCo. 25, 28. 
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(2) Other illustrations see 46 CX 
p 1090 note 35 [b]. 

24. Black L.D. 

46 C.X p 1092 note 90. 

Sometimes referred to as the pre¬ 
sumption “omnia rite,** or “omnia rite 
acta.”—Egle v. Constantin. 5 So.2d 
281, 287. 198 La. 899—Harrell v. Har¬ 
rell, 142 So. 138. 140, 174 La. 957— 
Coi’kran Oil & Development Co. v. 
Arnaudet, 36 So. 747, 756, 111 La. 663 
—Willis V. Ruddock Cypress Co., 32 
So. 386, 387, 108 La. 255. 

Other forms of 

(1) “Omnia prsesumuntixr rite."— 
Pittman v. Gulf Refining Co„ D.C.La.. 
43 RSupp. 187, 196—46 C.X P 1092 
note 90 [b] (6). 

(2) “Omnia prsesumuntur rite esse 
acta.** 

N.T.—-Wood V. Morehouse, 45 N.T. 
368, 376. 

N.C.—State v. Mann, IS S.E.2d 247. 

248, 219 N.a 212, 132 A.L 1 .R. 1309. 
Pa.—^Beacom v. Robison, 48 .A.2d 649, 
643, 157 Pa.Super. 515. 

46 C.X p 1092 note 90 [b] (10). 

(3) “Omnia prsesumuntur rite et 
solemniter esse acta donee probetur 
in contrarium." 

N.T.—^People ex rel, Wallington 
Apartments v. Miller, 41 K.E.2d 
446, 446, 288 N.T. 31. 

N.C.—^Middle Canal Co. v. Whitley. 

90 S.B. 1. 2. 172 N.C. 100. 

46 C.X p 1093 note 90 £b3 (14). 

(4) StUl other foms of the maxim 
see 46 C.X p 1092 note 90 [b}. 

2& Black L.D. 

46 C.X p 1094 note 8. 

Applied in 

Ky.—^Burton v. Spurlock*8 Adin*r, 171 
S.W.2d 1012, 1016, 294 Ky. 336. 

Va—C oleman v. Moody, 4 Hsa A M. 
1, 22, 14 Va 1. 22. 
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Omnis ratiiiabitio retrotrahitur et mandate pri¬ 
ori aci^paratur, A maxim meauing ^TGvery ratifi¬ 
cation relates back and is equivalent to a prior au¬ 
thority.”-® 

Other maxims. "Omne,” **omnes,” "omnia,” "om- 
nis,” and "omnium” as the first words of maxims as 
to which there have been no recent applications see 
46 C.J. p 1090 note 28-p 1095 note 30. 

OMNIBUS. For all; containing two or more in¬ 
dependent matters. Applied to a count in a decla¬ 
ration, and to a bill of legislation, and perhaps to a 
clause in a will, which comprises more than one 
general subject.^^ 

The term "omnibus” is emidoyed to describe a 
very large kind of coach which serves to cany pas¬ 
sengers, newspapers, and furniture.^s The term is 
discussed with reference to street cars in the G.J.S. 
title Street Railroads § 1, also 46 C.J. p 1094 note 
99 [a]. 

As the flffst word of maxims as to which there 
have been no recent applications see 46 C.J. p 1094 
notes 1, 4. 

0. N. As an abbreviation for "order notify” see 
Abbreviations 1 C.J.S. p 276 note 5. 


ON; UPON. While the word "upon” is defined as 
meaning up and in many cases it is scarcely 
more than a synonym of "on,”^® and the two words 
may be and often are used interchangeably,^^ It 
has been said that "on” is a word of relative mean¬ 
ing,with an almost inexhaustible variety of mean¬ 
ings,33 and that ‘^pon” has many meamiigs.34 

As an Adverb 

In or into a position of contact, support, etc.35 
"Upon” is referred to as an adverb of time.3fi 

As a Preposition 

-^In General* It has been stated that the word 

"on,” when employed as a preposition, has a woll- 
nnderstood meaning,37 and is frequently understood 
to mean with respect or pertaining to;38 in refer¬ 
ence or relative to;33 in reference or relation to; 
with respect to;^® and the word particularly has 
this signification when it is used with reference to 
an object not susceptible of physical contact.'^^ 

"On” and ‘^pon” sometimes are used as meaning 
connected with^^ oj* as indicating a basis or ground 
of action ;43 and they may mean conforming to or 
agreeing with, as, on the line.^^ The words have 
been defined as meaning in case of;^® in conse¬ 
quence of arising out of;^^ or secured by the 


36. Black VJ>. 

46 C,J. P 1094 note 23. 

Otliar forms of maadm 

(1) **Omnls ratlhabitlo retrotrabl- 
tur. et mandate sequlparatur.*—Hum¬ 
phreys V, Guillow, 13 N.H. 385, 388, 
38 Am.D. 499. 

(2) Still other forms of the maxim 
see 46 C.J. P 1094 note 23 [c}. 

37. Black LdD. 

-‘Omnibus bill” see the C.J,S. title 
Statutes § 1, also 46 C.J, p 1093 
note 97 [a]. 

38. Ohio.—Cincinnati, etc,, Tp, Co. 

V. Neil, 9 Ohio 11, 12. 

“Bus” as a contraction of ^‘omnibus," 
and defined see Motor Vehicles $ 6. 

39. Ohio.—^Robert V. Clapp Co. v. 
Pox, 178 N.E. 586, 588, 124 Ohio 
St. 381. 

30. Ohio.—Robert V. Clapp Co. v. 
Fox, supra. 

Similaxly expressed 
“ ‘Upon* and ‘on* are said to be al¬ 
most, if not altogether> absolute 
synonyms.**—Northern Pac, Ry. Co. 

V, Gas Development Co„ 62 P.2d 204, 
205, 103 Mont 214. 

la common nsaffe, **upon*’ express¬ 
es the meaning: of “on** in all of Its 
senses.—^In re Barretts Bstate, 18 N. 

W, 2d 787, 790, 70 S.D. 475. 

31. Iowa.—Rolfs V. Mullins, 168 K. 

W. 232, 233, 180 Iowa 473. 

46. CU. P 4095 noU 82* 


Similarly expressed 

“Upon** now differs little In use 
from “on,** the former bein? some¬ 
times used for reasons of euphony or 
rhythm, and also preferably when 
motion into position is involved, the 
latter when merely rest or support is 
indicated. When “upon** has its origr- 
inal meaning of “up** and “on,** that 
Is, by means of ascent into a relation 
of resting or support, it is written as 
two words, “up** having its adverbial 
force; as, let us go up on the roof. 
—Slaughter v. Robinson, 173 P. 466, 
458, 52 Utah 273. 

32 . N.C.—Hinton v. Vinson, 104 S.B. 
897, 901, 180 N.a 393. 

33 . La.—^Burnham v. Claiborne Par- 
k ish Police Jury, 32 So. 8T, 88, 107 

La. 513. 

46 C.J. P 1095 note 83. 

Similarly expressed 
The word “on** haa various mean¬ 
ings, dependent upon the purposes 
for which it is used.—Bridgers. v. 
Beaman, 75 S.B. 798, 799, 169 N.C. 
521. 

34* Ga.—^Ross v. Jones, 107 S.B. 160, 
161, 151 Ga. 425. 

•46 C.J. P 1095 note 38. 

35* Webster New Int.D. 

36* N.T.—In re Dyckman, 245 N.Y.S. 
631, 635, 138 Misc. 253. 

37. La.—Rester v. “Moody & -Stewart, 
134 So. 690, 692, 172 La. 510. 
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38. Fla.—Jerome H. Sheip Co. v. 
Amos, 180 So. 699. 704, 100 Fla. 863. 

XUustrative use 

“The title of almost any law text¬ 
book furnishes a familiar illustration 
of that use—e. g.. *Thompson on Cor¬ 
porations*; also 'an address was de¬ 
livered on the League of Nations.’ *' 
—Jerome EC Sheip Co. v. Amos, su¬ 
pra. 

39. N.T.—Smith v. Molleson, 26 N. 
Y.S. 653, 666 , 74 Hun 606. 

40. Miss.—Welch v. Gant, 138 So. 
585, 161 Miss. 867. 

XxL the relation of 

Ont.—Re Dinnick, 26 OntL. 651, 559. 
3 Ont.W.N. 1061, 3 OntW.R. 897. 

41. Pla.—Jerome H. Sheip Co. v. 
Amos. 130 So. 699, 704, 100 Fla. 
863. 

42. Ohio.—Schraeder v. State. 162 N. 
B. 647, 649, 28 Ohio App. 248. 

43. Miss.—Welch v. Gant, 188 So. 
585. 161 Miss. 867. 

44. La,—^Burnham v. Claiborne Par¬ 
ish Police Jury, 32 So. 87, 88 , 107 
Da. 513. 

45. Pa.—Conrow*s Appeal, 8 A. IS, 
.14, 1 Pa.Cas. 868 . 

40 . va.—Sutton V. Commonwealth, 
7 SJS5. 323, 325, 85 Va. 128. 

47. Pa.—Scott V. Btna-ConneUsvllle 
Coke Co., X41 A. 448, 292 Pa. 616. 
517. 
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pledge of.^* I 

Used to connect the descriptions of two possible ] 
acts or facts, or **upon” may imply that the 
one to which it relates is a condition upon which the 
other depends,althongh the contraiy meaning al¬ 
so may be implied.^® Where one party to an in¬ 
strument promises to do a thing **on” or “upon” the 
performance of a given act by the other, it has 
been held, as a general rule, that the word, so used, 
imports mutually dependent covenants to do, re¬ 
spectively, the acts so connected in description,®! 
but this rule does not hold against the intent of the 
parties themselves as gathered from a consideration 
of all the terms of the instrument.52 

——Denoting Place, Position, or Location. The 
words “on” and “upon” are frequently employed as 
prepositions to denote place, position or location, 
and may be used to express relative, as well as ab¬ 
solute, position.54 The precise import of the terms 
when used as descriptive of a place or location is to 
be determined by surrounding facts and circum- 
stances.55 When used of place or position with re¬ 


gard to the upper and external part of something, 
the terms are defined as meaning in a position above 
and in contact with;^^ being in contact with the 
surface or upper part of a thing and supported by 
it; placed or lying in contact with the surface 
and it has been said that this is the ordinary and 
usual signification of the words«5S However, the 
terms do not always mean on top of, or resting xijh 
on,59 but may mean attached to,50 or to or against 
the surface of,5! and frequently they are employed 
in a sense different from “superimposed” or “super- 
incumbent,”02 and not infrequently are used to des¬ 
ignate nearness in place or situationO^ without nec¬ 
essarily implying actual contact or support.®^ In 
all such cases where the terms are so used it will be 
found that the context itself makes clear the mean¬ 
ing intended to be conveyed, and in the very physi¬ 
cal nature of things negatives the ordinary meaning 
of support from beneath, or snperimposition of one 
thing over another.®® In this sense the terms have 
been variously defined as meaning contiguous to;®® 
as meaning adjacent to,®^ and have also been 


48: U.S,—Selden v. Eauitable Trust 
Co., Conn,, 94 U.S. 419, 421, 24 L. 
Bd. 249. 

46 C.J. p 1096 note 47. 

49. Cal.—Peatland Realty Co. v. Ed¬ 
wards, 138 P. 367, 358, 23 Cal.App. 
402. 

46 C.J. P 1095 note 36. 

50. Ky.—^Dana v. Gill, 5 J.J.Marsh. 
242, 243, 20 Am.D. 265. 

46 C.J. P 1095 note 37, 

51. Or.—^Powell v. Dayton, S. & G. 
R. Co., 12 P. 665, 666, 14 Or. 366. 

46 C.J. P 1095 note 38. 

52. IT.T.—Champion v. White, 5 Cow. 
509, 510. 

Pa.—^Adams v. Williams, 2 Watts & 
a 227, 228. 

5 3 . N-.C.—^Hinton v, Vinson, 104 S.E. 
897, 901, 180 IT.C. 393. 

Ohio.—Robert V. Clapp Co. v. Fox, 
178 N.B. 686, 588, 124 Ohio St. 331. 
46 C.J. P 1096 note 48. 

64 ^ La.—^Burnham v. Claiborne Par¬ 
ish .Police Jury, 82 So. 87, 88, 107 
La. 613. 

55 , N.C.—Hinton v. Vinson, 104 S.B. 
897. 901, 180 N.C. 393. 

56. Ohio.—Robert V. Clapp Co. v. 
Fox, 178 N.B. 686, 588, 124 Ohio St. 
831. 

Sixailaxly expressed 

(1) In a position above and In con¬ 
tact with; used before a word of | 
place indicating a thing upon which i 
another thing rests or is made to 
rest.—Bridgers v. Beaman, 75 SJB. 
798, 799, 169 N.a 621. 

(2) In or into a position in contact 
with, and supported by, the top or 


upper part of something.—Bridgers 
V. Beaman, supra. 

(3) In a position so as to cover, 
overlie, or overspread.—Bridgers v. 
Beaman, supra. 

57. La,—Raster v. Moody & Stewart, 
134 So. 690, 692, 172 La. 510. 

Mo.—Turner v. Fidelity & Casualty 
Co. of Xew York. 202 SW. 1078. 
1080, 274 Mo. 260. L.R.A.1918E 
381. 

Similarly expressed 

(1) **'On* means' ‘uponr—the sur¬ 
face.’”—^Riser v. Federal Life Ins. 
Co., 224 N.W. 67, 68, 207 Iowa 1101, 
63 A.L.R. 292. 

(2) Over or above.—Milling v. 
State, 150 S.W. 484, 436, 67 Tex.Cr. 
551—46 C.J. p 1096 note 68, 

53 , m!o.—^T urner v. Fidelity & Cas¬ 
ualty Co. of New York, 202 S.W. 
1078. 1080, 274 Mo. 260. 

Similarly stated 

(1) The general signification of 
“on” is situation, motion, or condi¬ 
tion with respect to contact or sup¬ 
port beneath; as, over and in con¬ 
tact wiih; at the surface of, and 
supported by.^“Gossett v. Chandler, 
264 SwW. 853, 864, 204 Ky. 402. 

(2) The general slgrniflcance of 
“on” is situation, motion, or condi¬ 
tion with respect to contact or sup¬ 
port beneath; as, at or in contact 
with the surface or upper part of a 
thing and supported by it.—Bridgers 
V. Beaman, 75 S.B. 798, 799, 169 N.C. 
521. 

59. N.T.—^Loudon Assur. Corp. v. 
Thompson, 62 K.B, 1066, 1068, 170 
N.Y. 94, 


60. Fla.—Watson v. Stone, 4 So.2d 
700, 702, 148 Fla. 516. 

Ohio.—Schraeder v. State, 162 N.E. 

647, 649, 28 Ohio App. 248. 
drtlele on the person 

*Tn common parlance when some¬ 
one has an article on his person, it 
means that it is either in contact 
with his person or is carried in his 
clothing.”—Commonwealth v. Lan- 
zetti, 97 Pa.Super. 126, 128. 

61. N.C.—^Bridgers v. Be am a n, 75 S. 
B. 798, 799, 169 N.C. 621. 

62. Ind.—^Bristol Hydraulic Co. v. 
Boyer, 67 Ind. 236, 241. 

63. Va.—^Forest View Land Co. v. 
Atlantic Coast Line R. CJo., 91 & 
E. 198, 201, 120 Va. 308. 

46 C. J. P 1096 note 71. 

64. Iowa.—O’Mara v. Jensma, 121 N. 
W. 518, 619, 143 Iowa 297. 

46 C.J. p 1096 note 72. 

65. Mo.—^Turner v. Fidelity db Cas¬ 
ualty Co. of New York, 202 S.W. 
1078, 1080, 274 Mo. 260, URA- 
191SB 881. 

66. Tex.—Stuckey v. Jones, Cfiv. 
App., 240 S.W. 565, 667. 

46 C.J. P 1096 notes 60, 67 Ea3. 

67. Mo.—^Turner v. Fidelity & Ods- 
ualty Co. of New York, 202 S.W. 
1078, 1080, 274 Mo. 260, Ii.RA. 
1918B 381. 

46 C.J. P 1096 note 49. 

Similarly defined 

(1) “‘Adjacent to—vindicating sit¬ 
uation, place or i)osition.’ ”—^Bridgers 
V. Beaman, 75 S.B. 798, 799, 169 N.C. 
521. 

(2) “ *Ia a position at. near, or ad¬ 
jacent to; indicating situation or po- 
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defined as meaning aajoining;®^ alongside of;®^ 
^t;70 by;*^^ near or near to*^^ jt bas been held that 
^on^^ may mean in,^^ but it also has been held that 
does not generally mean in.^^ 

^-—Denoting Time. The words ^‘on” and ^‘upon’^ 
are frequently employed as prepositions to denote 
or indicate time,75 and when so employed they have 
many meanings and several definitions.'^® They are 
used to indicate a certain date or the time at which 
something occurs or happenSj^*^ and may mean be¬ 
fore, after, or simultaneously with the fact to which 
they relate.^® They may mean at a certain time or 
before or after it,and they may, but do not al¬ 
ways, refer to a precise moment of time.®® The 
terms ‘^on^^ and ‘Sipon” are variously defined as 
meaning at or at the time of;®i during;®^ in;®® 
coincident withwhen;®® within;®® as soon as;® 


contemporaneously with or shortly after;®® after;®^ 
following.®® 

Comparisons and Distinctions 
^‘On*^ and ^^upon^^ have been held equivalent to, 
or synonymous with, or have been compared with, 
or distinguished from, ‘^about” see 1 C.J.S. p 344 
note 73, ‘^after’^ see 2 C.J.S. p 1009 notes 66, 70, 
“along” see 3 C.J.S. p 894 note 68, “at” see 7 C.J.S. 
p 153 note 26, p 154 note 60, “attached” see 7 C.J.S. 
p 168 note 69,1, “for” see 36 C.J.S. p 1133 note 66, p 
1134 note 75, “from” see 37 C.J.S. p 1383 note 39, 
“in” see 42 C.J.S. p 475 notes 53, 57, 61, “in case 
of” see 42 C.J.S. p 476 notes 78, 80, “of” see ante 
p 87 note 16, “overt,and “under.’^® 

Phrases 

On account of, Becanse of;®® by reason of;®^ 


flition without implying contact or 
support'**—Bridgers v. Beaman, su¬ 
pra. 

68. Ind.—^Bristol Hydraulic Co. v. 

Boyer, 67 Ind. 236, 241. 

80. Mo.—Turner v. Fidelity & Cas¬ 
ualty Co. of New York, 202 S.W. 
1078. 1080, 274 Mo. 260, L.R.A. 
1918E 381. 

Stmilarly defbied 

(1) Along.—^Hilton v. Cramer, 209 
K.W. 643, 644, 50 S.D. 274—46 C.J, P 
1096 note 61. 

(2) Lying along or by.—^Re Bin- 
xilck. 26 OntL. 651, 669, 3 OntW.N. 
1463, 22 OntW.R. 546, 5 Dom,L.R. 
843. 

(3) Along the side of.—Hilton v. 
Cramer, supra. 

(4) Beside.—^Re Dinnick, supra. 

70. N.C.—^Bridgers v. Beaman, 75 S. 
B. 798, 799, 159 N.C. 621. 

46 C.J. P 1096 note 53. 

71. Mo.—Schmohl v. Travelers' Ins. 
Co., App., 177 B.W. 1108, 1112. 

7a. Iowa.—^Rolfs V. Mullins, 163 N. 

W. 232, 233, 180 Iowa 472. 

46 C.J. p 1096 note 66. ' 

Similarly defined 

In proximity to or close to; envi¬ 
roning.—^Re Dinnick, 26 Ont.lt. 551, 
659, 3 Ont.W.N. 1463, 22 OntW.R. 
646, 5 Dom,L.R. 843. 

73; Va.—Chesapeake & O. Ry. Co. v. 
Hewin, 148 S.B. 794, 796, 152 Va. 
649. 

46 C.J. p 1096 note 63. 

74L La.—Rester v. Moody & Stewart 
184 So. 690, 692, 172 La. 610. 

Mo.—^Turner v. Fidelity & Casualty 
Co. of New York, 202 aW. 1078, 
1080, 274 Mo. 260, L.ItA.1918B 
381. 

7S. U.S.—Platte County v. New Am¬ 
sterdam Cas. Co., D.aNeb.. 8 F.R.D. 
476. 499. 


Ga.—^Rosa v. Jones, 107 S.B. 160, 161, 
151 Ga. 425. 

Iowa.—^Meader v. Sibley, 183 N.W. 

610, 611, 191 Iowa 1139. 
xrotiiLg time 

Ill.—Cannon v. Garrett 268 Dl-App. 
18, 21. 

76, Qa.—^Ross v. Jones, 107 S.B. 160, 
161, 151 Ga. 425. 

77. Iowa.—^Header v. Sibley, 183 N. 
W. 610, 611, 191 Iowa 1139. 

46 C.J. p 1096 note 73. 

7& Cal.—Corpus Juris cited in 

People V. Williams, 161 P.2d 244, 
246—Corpus Juris cited in People 

V. Williams, App., 146 P.2d 366, 
367, 

46 C.J. p 1096 note 74. 

Before 

Eng.—^Paynter v. James, L.R. 2 C.P. 

348. 24 E.R.a 341. 

46 C.J. P 1097 note 79. 

76. Ga.—^Ross v. Jones, 107 S.E. 160, 
161, 151 Ga. 426. 

46 C.J. p 1096 note 73. 

80. Utah.—Slaughter v. Robinson, 
173 P. 456, 458, 52 Utah 273. 

81. Iowa.—^Rolfs V. Mullins, 163 N. 

W. 232, 233, 180 Iowa 472. 

46 C.J. P 1097 note 77. 

Similarly defined 

(1) At the time of or after a given 
thing.—Lee v. Cook, 1 Wyo. 413, 419. 

(2) “Upon" is defined as meaning 
at the moment of.—Cannon v. Gar¬ 
rett 268 I11.APP. 18, 21. 

82. U.S.—^Platte County v. New Am¬ 
sterdam Cas. Co., D.C.Neb., 6 F.R. 
D. 476, 499, 

Ky.—^Marcum v. Melton, 21 S.W.2d 
291, 293, 231 Ky. 244. 

46 C.J. p 1097 note 81. 

Pending 

U.S.—Cumberland Tel. & Tel. Co. v. 
Railroad & Public Utilities Com¬ 
mission of Tennessee, D.C.Tenn., 
I 287 F. 406, 412. 
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83. m.—^Brandenburg v. Buda Co., 
132 N,B. 514, 616, 299 Ill. 133. 

Tex.—^Henry v. Lovenberg, Civ.App,, 
128 S.W. 675, 676. 

84. U.S.—^Platte County v. New Am¬ 
sterdam Cas. Co,, D.C.Neb., 6 F.R. 
D. 475, 499. 

85. N.C.—^Hooker v. Bryan, 53 S.B. 
130. 131, 140 N.C. 402. 

46 C.J. p 1097 note 86. 

86. U.S.—^Platte County v. New Am¬ 
sterdam Cas. Co., D.C.Neb., 6 F.R. 
D. 475, 499. 

87. Ga.—^Ross v. Jones, 107 S-B. 160, 
161, 151 Ga. 425. 

46 C.J. p 1097 note 76. 

88. Ga.—^Ross v, Jones, supra. 

46 C.J. p 1097 note 80. 

89. Cal.—^People v. Williams, 151 P. 
2d 244, 246—People v. Williams, 
App., 145 P.2d 366, 367. 

46 C.J. p 1096 note 75. 

90. U.S.—^Platte County v. New Am¬ 
sterdam Cas. Co., D.C.Neb., 6 F.R. 
D. 475, 499. 

46 C.J. p 1097 note 82. 

Following upon 

Vt—Unadilla Silo Co. v. Hull, 96 A. 
685, 637, 90 Vt 134. 

9L ‘‘Over” and ‘'upon” synonymous 
Iowa.—^Milburn v. Cedar Rapids, 12 
Iowa 246, 259. 

46 C.J. p 1096 note 68 [b]. 

and ^on’’ distinguished 
Mo.—^Ruckert v. Grand Ave. R. Co., 
63 S.W. 814, 818, 163 Mo. 260. 

98. ‘<On” distinguished 
Mo.—^Ruckert v. Grand Ave. R, Co., 
supra. 

93. Ohio,—^Nadler v. New Amster¬ 
dam Casualty Co, 25 Ohio N.P.,N.S., 
672, 573. 

46 CJ. p 1097 note 87. 

94. Ohio.—Nadler v. New Amster¬ 
dam Casualty Co., supra. 

46 cur. p 1097 note 88. 
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for, denoting interest or ownership toward paj*- 
mentofj*® out of.97 

"On account of*^ has been held synonymous with 
"as a result of’^ see 6 C.J.S. p 784 note 70, "by rea¬ 
son see 12 C.J.S. p 870 note 91, "having as basis 
for” see 10 C.J.S. p 2 note 21.1, and "for” see 36 C. 
J.S. p 1133 note 67; and also has been compared 
with, or distinguished from, "for^^ see 36 C.J.S. p 
1134 note 73. 

On behalf of. The phrase may mean for, in the 
name of, on account of, or on the part of.9S When 
connecting the name of a person, described as act¬ 
ing in a contract, with that of another the words 
raise the question 'which of the two is principal in 
the contract, the conclusion depending on the cir¬ 
cumstances of the case.9» "On behalf of” has been 
held to have the same meaning as "represented.”^ 

On or about. The phrase "on or about” is used 
in reciting the date of an occurrence or conveyance, 
or the location of it, to escape the necessity of be¬ 
ing bound by the statement of an exact date or 
place.9 It does not have a precise meaning,^ and 
when used with reference to time it is a relative 
term,^ which does not indicate a precise® or exact® 
time. In some connections the term is sufSciently 
definite,^ but in other connections it renders the 
statement which it modifies insufficient for purpos¬ 
es to which definite accuracy is requisite.® The 


common understanding of the words "on or about/’ 
when used in connection with a definite point of 
time, is that they do not put the time at large, but 
indicate that it is stated with approximate accura¬ 
cy,® and while the term permits some variation, and 
means approximately or reasonably near the date 
fixed, it is not susceptible of wide divergence or 
variation.^® In literal strictness the term means on 
the day or on a day either before or after the day,ii 
but it also may mean within a reasonable time aft¬ 
er.^ 9 ig defined as meaning approximately; 
about; without substantial variance from; near.*® 

"On or about,” employed with reference to time, 
has been distinguished from "on or before.”!^ 

With regard to place, "on or about” means any¬ 
where or eveiywhere upon, but not outside of, the 
locus.15 

The term "on or about,” when employed in indict¬ 
ments and informations with reference to the time 
the offense was committed, is discussed in Indict- 
ments and Informations § 125 b. 

On or before. The term "on or before” has long 
been used in various instruments, and has a defi¬ 
nite meaning.^® The meaning of the term when 
employed in negotiable instruments is discussed in 
Bills and N'otes §§ 98 b, 246 c, but the expression 
has other well-defined meanings and is not limited 


95. N.T.—^Burrows v. Turner, 24 
Wend. 276, 278, 35 Am.D. 622. 

46 C.J. p 1097 note 89. 

98. HI.—Vi’’allner v. Chicagro Cons. 
Tract. Co., 91 N.E. 1053, 1055, 246 
Ill. 148.. 

46 C.J. p 1097 note 90. 

97. N.J.—Rice v. Porter. 16 N.J. 
Law 440, 445. 

46 C.J. p 1097 note 91. 

98. S.D.—State ex rel. Anderson v. 
Jameson, 215 N.W. 697, 698, 51 

S.D. 540. 

99. Enff.—Lewis v. Nicholson, 18 Q. 
B. 503, 83 E.C.L. 503. 118 Reprint 
190. 

47 C.J. P 1097 note 97. 

(^OxL *5^812 of another’* 

**When the term *on behalf of an¬ 
other* is used in a iegral proceeding: 
it means, according: to the law dic¬ 
tionary, in the name of, on account 
of, for the advantage of, or in the 
interests of.**—Re Thaw, 15 Que.Pr. 
47, 48, 13 DomXuR. 712, 22 Can.Cr. 
Caa. 3. 

1 , Mont.—State v. McCarthy, 282 P. 
1046, 1047, 86 Mont. 100. 

2. TJ.S.—Petty V. Giles. 125 F.2d 177, 
181, 29 C.C.P.A.. Patents. 804. 

Mo.—Crawford y. Arends, 176 S.W.2d 
1, 4, 351 Mo. 1100. 


3. Iowa.—Newcomer v. Ament, 242 
N.W. 82. 83. 214 Iowa 307. 

4. Cal.—Cohn v. Wright, 26 P. 643. 
89 Cal. 86. 

Mich.—Godfrey Lumber Co. v. Kline. 
138 N.W. 52S. 629, 167 Mich. 629. 

5. H.S.—Thompson v. U. S., C.C.A. 
N.J.. 283 P. 895. 898—U. S. v. Rels- 
ley, D.C.N.J., 32 P.Supp. 432, 434, 
435. 

6. Cal.—^Passow v. Harris, 156 P. 
997, 998, 29 Cal.App. 559. 

7. Cal.—Cohn v. Wright, 26 P. 643. 
89 Cal. 86. 

46 C.J. p 1098 note 14. 

8. N.Y.—Mitchell v. Prendergast, 
165 N.Y.S. 972. 976. 178 App.Div. 
690. 

46 C.J. p 1098 note 15. 

9. U.S.—Thompson v. XT. S., C.C.A. 
N.J.. 283 P. 895, 898—Rinker v; U. 
S., Kan., 151 P. 756, 767, 81 C.C.A. 
379—U. S, V. Reisley, D.CN.J., 32 
P.Supp. 432, 434. 436. 

Ind.—Stephen v. State, 193 N.E. 375, 
376, 207 Ind. 888—^Parker v. State, 
113 N.E. 763, 764, 63 Ind.App. 671: 
Ky.—^Render v. Commonwealth, 266 
S.W. 914, 916, 206 Ky. 1. 

Mo.—Crawford v, Arends, 176 S.W. 
2d 1, 4, 351 Uo, 1100. 

la Iowa.—^Newcomer v. Ament, 242 
, N.W. 82. 83. 214 Iowa 807. 
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11. U.S.—Conroy v. Oregon Constr. 
Co., C.C.Or., 28 P, 71, 73. 10 Sawy. 
630. 

46 C.J. p 1099 note 16. 

12. Cal.—Passow v. Harris, 156 P.“ 
997, 998. 29 Cal.App. 659. 

46 C.J. p 1099 note 16 [a]. 

13- U.S.—Petty v. Giles, 125 P.2d 
177. 181, 29 C.C.P.A., Patents, 804. 
Mo.—Crawford v. Arends, 176 S.W.2d 
1, 4, 351 Mo. 1100. 

14. DistlnetloiL stated 
•‘Certainly an agreement to do 
something on or about a certain date 
is not the same as an agreement to 
do the thing on or before that date. 
An agreement to do a thing on or 
about a certain date means that it 
will be done at some date near the 
date specified, either before or after, 
while an agreement to do the thing 
on or before a date specified means 
that It may be done at any time be¬ 
tween the making of the agreement 
and that date, but not thereafter.**— 
Penner, Beane & Ungerleider v. Do- 
nosky, Tex.Clv.App., 62 S.W.2d 269, 
273. 

16. N.T,—Pillsbury Flour Mills Co. 

V. Brie R. Co., 216 N.T.S. 486. 490. 
127 Misc. 466. 

46 C.J. P 1098 note 13. 

16. Tex.—^Novosad v. Svreek, 102 S. 

W. 2d 393, 395. 129 Tex. 34 . 
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ON ; UPON—ONCE 


to the meanings ascribed to it when employed in ne¬ 
gotiable instruments.^^ 

TVith relation to a specified time or event, "on 
or before” means immediately at, or at any time in 
advance of, the instant of such time or event 
that is to say, to the exclusion of any time after 
that to which the proposition has relation, not 
after.^^ The term is in common use to designate 
the time at which the expressly reserved right of 
the maker of a contract to pay before maturity ends 
and when the payee's right to demand payment aris- 
es.20 "On or before” has been held equivalent to 
"at or before” see 7 C.J.S. p 163 note 70, and has 
been contrasted with "aftei^’ see 2 C.J.S. p 1009 
note 66. "On or before” has been distinguished 
from "on or about” see supra p 496 note 14. 

On the part of, A term that may be used as 
meaning "as against.”2l When used in describing 
an inheritance, as "on the part of” a specified par¬ 
ent, words which may embrace not only the parent 
named, but all the ancestors of that parent paternal 


and matemal, and exclude the line of the other.^^ 

On the premises. A term which usually denotes 
actual presence,23 although its meanii^ in a partic¬ 
ular ease may be controlled by the context or the 
intent with which it is employed.2^ 

On the trial. Actually in progress before the 
court (and jury, if any).35 When used adverbially 
to indicate time, the phrase may refer to the trial 
in court, 23 or it may include the whole course of 

prosecution.27 

Other phrases emplo3dng the words "on” or "up¬ 
on” are set out in the note,23 and for additional 
phrases as to which more recent adjudications have 
not been found see 46 C.J. p 1095 note 35, p 1100 
note 35-p 1103 note IL 

ONANISM. Gratification of the sexual appetite in 
an unnatural way.29 

ONCE. For one time; at some one period of 

time.30 


17. Iowa.—^Hhoads v. Myers, 245 N. 
W. 707, 710. 

18. Iowa.—Corpus Juris cited in 
Rhoaxls V. Myers, 245 N.Wl 707, 
710. 

46 C.J. p 1090 note 17. 

19. Iowa.—Oori^ Juris cited in 
Rhoads V. Myers, Iowa, 245 N.W. 
707, 710. 

46 C.J. p 1099 note 18. 
aa Tex,—^Fenner, Beane & Ungerl ei¬ 
der V. Donosky, Civ.App,, 62 S.W. 
2d 269, 273. 

ai. Bng.—In re Coal Bconomising 
Gas Co., 1 ChuD. 182, 189, 

46 C.J. p 1099 note 25. 

22. Ark.—^Kelly V. McGixire, 16 Ark. 
555, 586. 

46 C.J. p 1099 note 26. 

2S. Cal.—^Alameda Macadamizing Co. 
V. Williams, 12 P. 630, 634, 70 CaJ. 
534. 

46 C.J. p 1100 note 27. 

24. Masa—^Rockland First Cong. 
Church V. Holyoke Mut F. Ins. Co., 
33 X.B. 572, 573, 158 Mass. 475, 35 
Am.S.R. 508. 19 L.R.A. 587. 

46 C.J. p 1100 note 28. 

25. Mass.—Commonwealth v.' Mac- 
LieUan, 121 Mass. 31, 32. 

46 C.J. p 1100 note 30. 

28. Pa.—^Tohe v. Robertson, 2 
Whart. 155, 159. 

46 C.jr. p 1100 note 31. 

27. Ala.—^Hlrschfelder v. State, 19 
Ala. 534, 539. 

2^ FZirases 

(1) 'Kifash on hand" see 14 CJ.S. 
P 18 notes 75-90. 

(2) *Tn and upon" sometimes in¬ 
terchangeable - with ‘'across*' see 1 
C.J.S. p 922 note 37. ■ 
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(3) “On and from" equivalent to 
“from" see 37 C.J.S. p 1383 note 40. 

(4) “On board" see 11 CJ.S. p 371 
note 30. 

(5) “On cair see 12 C.J.S. P 883 
notes 92-95. 

(6) “On demand" see 26 CJ.S. p 
702 notes 36-40. 

(7) “On deposit" see 26 C.J.S. P 
723 notes 98-4. 

(8) “On hand" defined see 39 C.J. 
S. p 768 notes 25-31; and used with 
other words see 39 C.J.S. p 769 note 
32(6)-(ll), 

(9) “On his behalf** equivalent to 
“for** see 86 C.J.S. p 1133 note 63. 

(10) “On parole" and “on trial" 
equivalent to “in custody** see 25 C. 
J.S. p 71 note 25. 

(11) “On purpose" means inten-* 

tionally, not accidentally.—State v, 
Musick, 14 S.W, 212, 213, 101 Mo. 260 
—46 C,J. p 1099 note 19. | 

(12) “On record" the opposite ofi 
“in paper** see 42 C.J.S. p 483 note 
82(36). 

(13) “On shares;" a term which, 
when describing the relative rights 
of parties to proceeds accruing un¬ 
der an agreement between them, 
means that they are to share equal¬ 
ly.—Connell v. Richmond, 11 A. 852. 
853, 65 Conn. 401—46 C,J. p 1099 note 
20 . 

(14) **On store;*’ as used of the de¬ 
livery of grain at a warehouse, in a 
receipt for such grain, a phrase, in¬ 
terpreted according to w certain lo¬ 
cal custom, meaning that the grain 
is sold to the. warehouseman, cuxd 
that the price is to be lifted at such 
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time as suits the person leaving the 
grain, and at such rate as it is then 
bringing in the market.—Light v. 
Heilman, 1 Pearson, Pa., 637, 538— 
46 C.J. p 1099 note 21, 

(15) “On the beam" see Aerial 
Navigation § 2. 

(16) “On the car" equivalent to “in 
the car** see 42 C.J.S. p 483 note 82 
(64). 

(17) “On the halter."—Jackson v. 
i Connelly, 162 A. 814, S15. 309 Pa, 12. 

(18) *‘On the line of* see 64 C.J.S. 
p 560 notes 13-15. 

(19) “On the occasion" equivalent 
to “at the time** see 7 C.J.S. p 161 
note 15. 

(20) “On the person” or “on or 
about the person** as used in statutes 
dealing with carrying of weapons 
see the C.J.S. title Weapons § 8, also 
68 C.J. p 82 note 36-p 33 note 68. 

(21) *TJpon and along*' sometimes 
interchangeable with “across" see 1 
C.J.S. p 922 note 39. 

(22) “Upon approaching intersec¬ 
tions** equivalent to “at all intersec¬ 
tions’* see 7 C.J.S. p 155 note 84. 

(23) “Upon the death" equivalent 
to “after death of’ see 2 C.J.S. p 100,«i 
note 86. 

(24) “Upon the high seas" distin¬ 
guished from “at sea" see-?. C.J.S. p 
165 note 76. 

(26) “Upon - which" equivalent to 
or synonymous with “after which" 
see 2 C.J.S. p 1011 note 56. 

29. Ind.—Young v. State, 141 N.R 

309, 811, 194 Ind. 22L 

30w Webster New IntlJ. 
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ONE* The word ^'one/^ employed as a noan, means 
a single person or thing.^i As an adjective, the 
word means being a single nnit, or entire being or 
thing, and no more .22 Jt does not apply to an un¬ 
divided half of two.^^ It generally connotes the 
idea of indefiniteness, resembling the article in 

that respect.34 

Phrases employing the word "one’’ are set out 
in the note,25 and for additional phrases as to 
which more recent adjudications have not been 
found see 46 C,J, p 1103 note 34-p 1105 note 94. 

ONERANBO PRO RATA PORTIONIS. A writ 
that lay for a joint tenant, or tenant in common, 
distrained for more rent than his proportion of the 
land comes to.^® 

ONEROUS. The word "onerous’’ is defined as 
meaning burdensome or oppressive.37 

As used in the civil law and in the systems de¬ 


rived from it, such as the French, Scotch, Spanish, 
and Mexican, the term means based upon, supported 
by, or relating to a good and valuable considera¬ 
tion; that is, one which imposes a burden or charge 
in return for the benefit conferred.^S 

Phrases employing the word are set out in the 
note.^^ 

ONION. The bulb of the liliaceous plant Allium 
cepa; also the plant, having slender hollow tubular 
leaves. An onion is an herb and a v^table.^<) 

ONLY. The word "only” has a well-defined mean¬ 
ing and is not ambiguous.^^ It is a word of restric¬ 
tion or exclusion,^^ of restriction as to that which 
it qualifies^^ and of exclusion as to other things.^^ 
However, it does not exclude that which is not with¬ 
in the contemplation of the provision in which it 
occurs.^5 It may be inserted in an expression or 
provision to add greater clarity of expression.^® 


phrases 1 

(1) “Once a mortgagre always a 
mortgage" see Mortgages §5 1 a, 818. 

(2) “Once a thief always a thief." 
.—St Louis V. Hoche, 31 S.W. 915, 917, 
128 Mo. 541—St Louis v. Pits, 53 
Mo. 582. 586. 

(3) Other phrases as to which 
more recent adjudications have not 
been found see 46 C.J. p 1103 notes 
18. 19, 22-30. 

31. Webster New IntD. 

32. Webster New IntD, 

33. Ga,—Kirksey v. Howe, 40 S.B. 
990, 114 Ga. 892, 893. 895. 88 Am. 
S.H. 65. 

Minn.—Ward v. Huhn, 16 Minn. 142, 
144. 

34 . Del.—^Philadelphia, etc., R. Co. v. 
Green, 119 A. 840, 846, 32 DeL 78. 

35. Phrases 

(1) "One-family dwelling” see 28 
aj.S. p 605 note 51.1. 

(2) “One-family house” see 41 C. 
y.S, p $66 note 83.1. 

(3> “One-horse cart”—Pardee v. 
pianchard, 19 Johns., N.T,, 442. 444. 

(4> “One-horse wagon.”—Kirksey 
V. Rowe, 40 S.E. 990, 114 Ga. 893, 88 
Am.SJEt 65. 

(5) “One-man company;” a nick¬ 
name applied to “a company which is 
under the absolute control of one 
person.”—Salomon v. Salomon, 
[18973 A.C. 22. 63. 

(6) “One-man riprap;” an engi¬ 
neering term that has reference to 
the weight and dimensions of stone 
used in revetment work that can be 
handled by one man.—Kaw Valley 
Drain, Dist v. Missouri Pac. R. Co., 
195 P. 983, 985, 108 Kan. 314. 

(7) “One thousapd;” a numeral 


whose meaning, 'when employed in 
certain connections, may be control¬ 
led by usage or custom.—'Soutier v. 
Kellerman, 18 Mo. 509. 511—46 C.J. P 
1103 note 42. 

(S) “One-way street” see Municipal 
Corporations $ 1779 and the index to 
the title Motor Vehicles. 

(9) “One year"' dehned see the C. 
J.S. title Time $ 9, also 46 C.J. p 1104 
note 91. 

36. Black L.D. 

37. Tex.—^Meador v. Adams, 76 S.W. 
238, 239, 33 Tex.CivJlpp. 167. 

46 C,J. p 1105 note 2. | 

38. Black L.D. i 

39. Phrases 

(1) “Onerous consideration” as the 
antithesis of “gift” see Gifts $ 1. 

(2) “Onerous donation” see Gifts § 

1 

(3) “Onerous holder;” in Scottish 
law a person who, by transaction, has 
acquired a right to a document of ti¬ 
tle for valuable considerc^tion.—^Row- 
ett V. Scottish Provident Inst., 95 L.J. 
Ch. 434, 438. 

<4) “Onerous title” as used with 
reference to community property see 
Husband and Wife { 471. 

40. XJ.S.—^American Ry. Express Co. 
V, Price Bros., C.C.A.Tex., 64 P.2d 
67. 

I “Green onions” see 38 C.J.S;. p 1077 
I note 55. 

I Onion set 

j A very small onion-bulb grown for 
planting in place of seed and ma¬ 
turing early.—State v. Hurst, 41 P. 
2d 1079, 1081, 149 Or. 619. 

Propi^tton of the onion 
There are two general methods of 
propagating the onion, by seeds and 
by bulbs. Propagation by bulb is em¬ 
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ployed for the purpose of securing 
early onions.—State v. Hurst, 41 P.2d 
1079, 1081, 149 Or. 619. 

41. U.S.—Shell Oil Co. v. Manley Oil 

Corporation, C.C.A.I11.. 124 P.2d 

714, 716. 

42. Pa.— Corpus Juris cited in 
American Coat, Apron & Towel 
Supply Co. V. Grant Bldg., 157 A. 
2d 52. 63, 54, 102 Pa.Super. 373. 

Tex.— Corpus Juris quoted in Ed¬ 
wards V. Edwards, Civ.App., 52 S. 
■W.2d 657. 660. 

Wis.—^Horner v. Chicago, etc., R. Co., 
38 Wis. 165, 176. 

Similarly expressed 

(1) The word “only" Is a limiting 
and restrictive term.—Shell Oil Co. v. 
Manley Oil Corporation, C.C.A.I11., 
124 P.2d 714, 715. 

(2> “Only” is a word of limitation, 
not of amplification or extension.— 
McComb V. Hanly, 26 A.2d 891, 893, 
132 N.J.Eq. 182. 

43. Pa.— Corpus Juris cited in 
American Coat, Apron & Towel 
Supply Co. V, Grant Bldg., 157 A. 
2d 52, 53, 64, 102 Pa.Super. 373. 

Tex. — Corpxis Juris quoted in Ed¬ 
wards V. Edwards, ClvA.pp., 52 S. 
W.2d 657. 660. 

46 C.J. p 1105 note 13. 

44. Pa.—Corpus juris dted in 
American Coat, Apron & Towel 
Supply Co. V. Grant Bldg., 167 A.2d 
52, 53, 54, 102 Pa.Super. 373. 

Tex.— Corpus Juris quoted in Ed¬ 
wards V. Edwards, OivA.pp., 52 S. 
W.2d 667, 660. 

46 O.J. p 1105 note 14. 

45. Mass.—^Harmon v. Osgood, 24 N. 
E. 401, 151 Mass. 501. 

46 C.J. P 1105 note 15. 

46. Kan.—Jagger v. Green, 183 P. 
174, 176, 90 Kan. 153. 
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Employed as an adjective, the word *^only^ is 
defined as meaning alone sole;4S solitary;*® 
single;®® exclusive;®^ of or by itself;®^ witbont 
anything more.®® 

When used as an adverb the word ^^only” is de¬ 
fined as meaning exclusively;®* solely;®® merely;®® 
single, without more;®*^ nothing more;®® nothing 
else;®® no other than;®® for no other purpose;®^ 
nobody else than;®® in no other wise;®® at no other 
time;®* in no’ other mode.®® It is also defined to 
mean entirely;®® utterly;®7 wholly.®® 

As a conjunction, ^‘only*^ means save or except 
(that); with the exception.®® 

"Only^’ has been held equivalent to, or synony¬ 
mous with, ^^exclusive” see 33 C.J.S. p 112 note 29, 
‘‘exclusively” see 33 C.J.S. p 114 note 41, and “sole- 

ly.»7® 

The meaning of the word ‘‘only,” as used in 
covenants or restrictions as to the use of property 
is discussed in Deeds § 163 a. 


ONROEBENDE. A Dutch word meaning immova- 

ble.7i 

ONUS. Burden; obligation; charge Although 
a Latin word, it has been incorporated into the Eng¬ 
lish language, and its use is not erroneous.’^® 

Onus probandL Burden of proving.^* An equiv¬ 
ocal term of art, denoting primarily the obligation 
to establish an all^tion by preiwnderating proofs, 
and secondarily the necessity of taking up and pro¬ 
ceeding with the e\idence in a given cause at a par¬ 
ticular point of time.^® 

Onus procendu The burden of introducing evi¬ 
dence.*^® 

ONYX. As a mineral the word “onyx” is defined in 
Mines and Minerals § 2 b(8), as is the mineral 
known as Mexican otljsl. 

The word “onyx” has various other meanings and 
the term may signify a veined gem, a finger nail, or' 
a claw.^*^ 


47. U.S.—^Memphis v. St Francis 
Levee Dist, D.O.Texm., 228 F. 802, 
804. 

Idaho.—Corpiui etirls cited la Car- 
stens Packing Co. v. Unemploy¬ 
ment Compensation Division of In¬ 
dustrial Accident Board, 144 P,2d 
203, 206, 65 Idaho 370. 
nrases employing the word **onl 3 ^* 
as an adjective and as to which more 
recent adjudications have not been 
found see 46 C,J. P 1106 notes 24-29. 

48. Idaho.— Corpus dUida dted in 
Carstens Packing Co. v. Unemploy¬ 
ment Compensation Division of In¬ 
dustrial Accident Board, 144 <P.2d 
203, 206, 65 Idaho 370. 

46 C.J. p 1105 note 22. 

49. Idaho.—Carstens Packing Co. v. 
Unemployment Compensation Divi¬ 
sion of Industrial Accident Board, 
144 P.2d 203, 206, 65 Idaho 370. 

5d. Idaho.—Carstens Packing Co. v. 
Unemployment Compensation Di¬ 
vision of Industrial Accident 
Board, supra. 

51. U.S.—Memphis v. St. Francis 
Levee DlsL, D.C.Tenn., 228 F. 802, 
804. 

52, U.S.—^Memphis v. St. Francis 
Levee Dist., supra.. 

46 C.J. p 1105 note 20. 

58, U.S.—Memphis v. St. Francis 
Levee Dist., supra. 

54. N.D.—Ex parte Salhus, 247 N.W. 

401. 402. 63 N.D. 238. 

46 CJ. p 1106 note 31. 

SB. NJO .—"Eoi parte Salhus, supra. 

46 C.J. p 1106 note 36. 

Sadlwly defined 

Solely, no other than.—Carstens 
Packing Co. v. Unemployment Com-i 


pensation Division of Industrial Ac¬ 
cident Board, 144 P.2d 203, 208, 65 
Idaho 370. 

56. KD.—Ex parte Salhus, 247 N.W. 
401, 402, 63 N’.D. 238. 

Pa.—Commonwealth v. Lewis, 21 A. 

501, 602, 140 Pa. 661. 

Similarly defined 

Merely, barely, simply, and noth¬ 
ing more.—Carstens Packing Co. v. 
Unemployment Compensation Divi¬ 
sion of Industrial Accident Board, 
144 P.2d 203, 206, 65 Idaho 370. 

57. Idaho.—Carstens Packing Co, v. 
Unemployment Compensation Divi¬ 
sion of Industrial Accident Board, 
supra. 

Phrases employing the word “only*' 
as an adverb and as to which more 
recent adjudications have not been 
found see 46 C.J. p 1106 notes 39—71. 

58. U-S.—^Bacon v. Federal Reserve 
Bank of San Francisco, D.C.Wash., 
289 F. 613, 619. 

59. Fla.—Moore v, Stevens, 106 So. 
901, 904, 90 Fla. 879, 43 A.L.R. 1127. 

60. Pa.—American Coat, Apron & 
Towel Supply Co. v. Grant Bldg., 
157 A 52, 63, 64, 102 Pa.Super. 373. 

61. N.D.—Ex parte Salhus, 247 N.W. 
401, 402, 63 N.D. 238. 

62. Pa.—^American Coat, Apron & 
Towel Supply Co. v. Grant Bldg., 
167 A 62, 64, 102 Pa.Super, 373. 

63. N.D.—Ex parte Salhus, 247 N.W. 
401, 402, 63 N.D. 238. 

64. N.D.—^Ex parte Salhus, supra.. 

65. Mass.—^Fisher v. Essex Bank, 5 
Gray 873, 381. 
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66. U.S.—Cound v. Atchison, T. & S. 
F. R. Co.. C.C.Tex., 173 P. 627, 633. 

67. U.S.—Cound v. Atchison, T. & S. 
F. R. Co., supra. 

68. U.S.—Cound v. Atchison, T. & S. 

j P. R. Co., supra—^Hilson Co. v. Fos¬ 
ter, C.C.N'.Y., 80 P. 896, 900. 

69- Webster New Int.D. 

46 C.J. p 1106 note 72. 

70. '^Solely” equivalent 

U.S.—Whittaker v. Illinois Cent. R, 

1 Co., C.C.La., 176 P. 130, 131. 

*^Solely^’ Bynonsnnous 

Fla.—^Moore v. Stevens, 106 So. 901, 

I 904, 90 Fla, 879. 43 A.L.R. 1127. 

71. N.Y.—Spraker v. Tan Alstyne, 
18 Wend. 200, 208, 

46 C.J. p 1106 note 78. 

72. Webster New IntD. 

73- Iowa.—^In re Convey, 2 N.W» 
1084, 1086, 62 Iowa 197. 

74. Black L.D. 

46 C.J. p 1107 note 85. 

Burden of proof in civil cases see 
Evidence §§ 103-109; In criminal 
prosecutions see Criminal Law § 
666 . 

75. N.Y.—^Blaustein v. Pan Amert* 
can Petroleum & Transport Co., 21 
N.Y.S.2d. 651. 724, 174 Mlsc. 601— 
In re Gedney's Will, 142 N.Y.S. 167, 
161. 

76. Cal.—^Roberts v. ^Salmon, 151 P. 
2d 656, 550, 66 Cal.App.2d 22. 

Burden of evidence see Evidence § 

110 . 

77. U.S.—Huntington Laboratories 

V. Onyx Oil & Chemical Co., Cust, 
& PatApp.. 165 F.2d 454, 457. 
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As a medical term the word "oiiyx*^ means a col¬ 
lection of piis in the anterior chamber of the eye, 
resembling a finger naiU^ 

OONTZ, SeeGaming§lb(3). 

OPACITY. The state of being opaque; the quality 
of a body which renders it impervious to the rays 
of light; want of transparency; opaqneness.^^ 

OPAL. One of the nine minerals distinguished as 
precious stones.*^^ 

OPAQUE. ImpeiTious to the rays of light, and by 
extension, impervious to electricity; not conducting 
electrieity.si 

OPEN. 

As a> verb. To clear of obstructions; *2 to form 
by cutting, clearing, removing, or pushing aside 
whatever impedes or hinders.^2 Employed as an 
intransitive verb, the word “open” is defined as 
meaning to become open or unshut; to unclose or 
become unclosed; to give access; and also, to have 
an opening, passage, or outlet, and in this sense it 
is frequently used with such words as “to,” “into,” 


“out of,” or “toward,” as, the door opens into a 
vestibule.^ ^ 

As an adjective. The word “open” is variously 
defined as meaning not closed;j^ot obstructed or 
clogged;®** not surrounded by barriers or prohibi¬ 
tive restrictions fi^ee to be entered, visited, or 
used;®® easy of or affording an approach, view, 
passage, or access, because of the absence of some¬ 
thing that shuts out, covers, etc.; affording free 
passage or flow.89 It is also defined as nieaiiinir 
public;®*^ not secret or secretiveapparent;'’- 
visible patent free from concealment re¬ 
serve, or disguise;®® not concealed, not hidden;®* 
exposed to view;®® plain and aboveboard.®® 

“Open” is also defined to mean veritable, genu¬ 
ine, certain, absolute notorious, fixed, settled 
and it means substantially the same thing as out¬ 
ward, actual, substantial, and exclusive.® It is fur¬ 
ther defined as meaning in full existence; actually 
existing, true;^ denoting that which not merely can 
be, but is, opposed to potential, apparent, construc¬ 
tive, and imaginary.® 

“Open” has been held to be equivalent to, or syn¬ 
onymous wuth, “glaring^’ see 38 OJT.S. p 929 note 9. 


m U.S.—Huntington Laboratories 

V. Onyx Oil & Chemical Co., supra. 

79. N.T.—^Landau v. B. W. Bliss Co.. 
191 N.T.S. 454, 455. 199 App.I>iv. 
145. 

80. U.S.—U. S. V. American Gem & 
Pearl Co„ C.C.KT,, 142 P. 288. 284. 

81. Webster New Int.D. 

See the C.J.S. title Telegraphs and 
Telephones § 4, aiso 46 C.J. P 1107 
note 93 [a]. 

83 . x.J.—State V, Hudson County 
Ave. Comrs., 37 N.J.Law 12, 14. 

83. Ala.—^Alexander v. Smith, 57 So. 
104, 107, 3 Ala»App. 501. 

84. Tex.—Northwestern Casualty & 
Surety Co. v. Baraune, CivJ^pp., 42 
S.W.2d 100, 102. 

85. Iowa.—^Leland v. Johnson, 288 
N.W. 505. 697. 227 Iowa 520—Miller 
V. Boyce. 268 N.W. 764. 219 Iowa 
534. 

46 C.J. P 1108 note 29, 

Similarly expressed 

(1) Not closed, or inclosed, or shut 
up, or obstructed.—^Topeka v. Bus- 
sam, 2 P. 669, 676, 30 Kan. 550. 

(2) Unlnclosed.—Arden v. Boone. 
Tex.Civ.App., 187 S.W. 995. 997. 

(3) Unobstructed.—^Arden v, Boone, 
supra. 

86. Yt.—State v. Hallock, 44 A.2d 
226, 328, 114 Vt 292. 

87. Tex.—Arden r. Boone, Clv.App., 
18T aw. 995. 997. 

sMCUuriy 

Not surrounded by barriers.—^Drys- 


dale V. Beid, 13 Sask.L.. 496, 498, 55 
Dora.Ii.B, 643, £19203 3 West.Wkly. 
832. 

88. Vt—State v. Hallock, 44 A.2d 
326. 32S. 114 Vt. 292. 

89. Tex.—Arden v. Boone. Civ.App., 
187 S.W. 995, 997. 

90. Mo.—State v. Parker. 123 S.W. 
2d 288, 290, 233 Mo.App. 1087. 

I Similarly expressed 

So public as to be practically avow¬ 
ed.—Succession of I^annes, 174 So. 94, 
97, 187 La. 17—Succession of Jah- 
raus, 38 So. 417, 419, 114 La. 456, 

91. La.—Succession of Lannes, 174 
So. 94, 97, 187 La. 17—Succession 
of Jahraus, 38 So. 417, 419. 114 La. 
456. 

Mo.—State V. Parker, 128 S.W.2d 288, 
290, 233 Mo.App. 1037. 

92. Iowa.—Kelleher v. Keokuk, 16 N. 
W. 280, 281, 60 Iowa 473. 

Ky. — ^Pratt V. Boggs, 186 S.W. 901. 
903, 171 Ky. 106. 

93 . xj.S.—Dale v. Hartson, D.C. 

Wash., 289 P. 493, 495. 

4$ C.J. p 1108 note 50. 

94. Ky.—Pratt v. Boggs, 186 S.W. 
901, 903, 171 Ky. 106. 

95. U.S.—Dale v. Hartson, D.C. 
Wash.. 289 P. 493, 495. 

96. La.—Succession of Lannes, 174 
So. 94. 99. 187 La. 17. 

46 C.J. P 1108 note 57. 

Similarly defined 

Free from concealment, disslmola- 

500 


tion, reserve, or disguise.—^Bass ▼. 
Pease. 79 IlLApp. 308, 318. 

97- Ill.—Bass V. Pease, supra. 

Iowa.—^Kelleher v. Keokuk, 16 N.W. 
280, 281, 60 Iowa 473, 475. 

98. U.S.—Dale v. Hartson, D.C. 
Wash.. 289 P. 493, 495. 

46 C.J. p 1108 note 45. 

Similarly defined 

Plain in sight.—^Byan v. Quinlan, 

1124 P. 612, 614, 45 Mont. 621. 

99. La.—Succession of Lannes, 174 
So. 94. 97, 187 La, 17—Succession 
of Jahraus, 38 So. 417, 419. 114 La 
456. 

1 . Ill.—Bass V. Pease, 79 HLApp. 
308. 818. 

2. Ky,—^Pratt v. Boggs, 186 S.W. 
901, 903. 171 Ky. 106. 

3. Ill.—Bass V. Pease, 79 IlLApp. 
808, 318. 

Bxdliuive 

U.S.—^DaJe v. Hartson, D.C.Wash., 
289 P. 493, 495. 

Opposed to **i]idIUBive^’ 

Ill.—Bass V. Pease, 79 IlLApp. 308, 
318. 

4» Ill.—^Bass V. Pease, supra. 

5. Ill.—^Bass V. Pease, supra. 
Similarly defined 

(1) Not constructive and imagin¬ 
ary; not merely nominal.—^Dale v. 
Hartson, D.CWash., 289 F. 493, 495— 
46 C.J. P 1108 noite 61. 

(2) Beal, at present time, as a 
matter of faert—Bass v. Peasei, 79 
IlLApp. 808, 318, 
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OPEN^OPENWORK 


-niafiifest’’ see 55 C.J.S- p 662 note 87, and "notori¬ 
ous" see 66 C.J.S. p. 679 note 48 and has been held 
not syjionjTnous with "unobstructed.”® 

Opening. The word "opening'^ has no legal mean¬ 
ing.^ It is defined as meaning the act of one that 
Olsens; a making or becoming open; the act of be¬ 
ginning; start; initiation; comnieucement.® The 
word is also defined as meaning that with which 
anything opens or begins;® a place which is open; 
abroach; an aperture; a gap, cleft, or hole.^® Lit¬ 
erally, an opening may be said to mean an unob¬ 
structed way through something; but in common 
parlance the word does not always have such sig¬ 
nificance, being sometimes used to indicate a way 
thi-ongh that is capable of being used as a mode of 
ingress to, and egress from, an inelosure.^i 

Particular applications. The woi*d "open” is fre¬ 
quently employed with reference to highways, see 
Highways § 1 c, and streets, see Municipal Corpo¬ 
rations § 1043. The word also is used in statutes 
dealing with lewd cohabitation see Lewdness § 2 c. 

Phrases employing the word in its various forms 


are set out in the note,^® and for other phrases as 
to which more recent adjudications have not been 
found see 46 C.J. p 1107 note 4-p 1108 notes 23, 
p 1108 note 74-p 1109 note 19, p 1110 notes 27-30. 

OPENLY. By some word or act which is an open 
declaration to those in the neighborhood;^® in an 
open mannernot clandestinely;^® not privately 
or in private;^® not within a concealed place or in- 
closure;^^ public]y,i® in the sense of not being con¬ 
cealed;^® publicly to the people in view, whether 
ui)on public or private property;2® without se¬ 
crecy.® ^ The word means undisguised and uncon¬ 
cealed, as opposed to hidden and secret.®® 

OPENNESS. Quality or state of being open.®® 

OPENWOBK. Any work so constructed or manu¬ 
factured as to show openings through its substance; 
work that is perforated or pierced.®^ While it is 
not considered in itself an imitation of lace,®® it 
does come under the head of embroidery.®® As sub¬ 
ject to duty under tariff acts see Customs Duties § 
45 e. 


^ XJ.S.—Sackett v. Smith, C.C.N.Y., 
42 F. 846, 852. 

7. Tex.—^Missouri, etc., R. Co. v. 
Chenault, 60 S.W. 66, 68, 24 Tex. 
Clv.App. 481. 

8. Tex.—^Northwestern Casualty & 
Surety Co. v. Barzune, Civ.App., 42 
S.W.2d 100, 102. 

9 . Tex.—^Northwestern Casualty & 
Surety Co, v. Barzune, supra. 

10. Tex,—^Burgess v. Missouri, etc., 
R. Co., Civ.App., 41 S.W. 703, 704. 

11. Tex.—^Missouri, etc., R. Co. v. 
Chenault. 60 S.W. 65, 68, 24 Tex. 
Clv.App. 481, 486. 

IS. Phrases employing the word 
‘‘open** 

(1) **Open account*' and other 
phrases of similar import see 1 C.XS. 
p 674 note 96-p 576 note 6, p 676 
notes 36-37, 66.1. 

(2) ‘‘Open and notorious posses-1 
Sion** see Adverse Possession $$ 41- 
46. 

<3) "Open concubinage** see 16 C. 
J.S. p 804 note 49. 

(4) "Open corporation*’ see Corpo¬ 
rations i 14. 

(5) "Open court** see Courts S !• 

(6) "Open-end investment com¬ 
pany** see Banks and Banking S 1044. 

(7) "Open lot** distinguished from 
‘interior lot** see 47 C.J.S. p 84 note 
24 (4). 

(8) "Open mortgage clause’* see In¬ 
surance 3 645. 

(9) "Open mine** see Mines' and 
Minerals 3 1 h. 

lit) "Open policy" dedned see In¬ 


surance § 48 1 and consult index to 
that title. 

<11) “Open shop** see Master and 
Servant 5 1b. 

(12) "Open the door** to the ad¬ 
mission of evidence see Criminal Law 
§ 660 b. See also Evidence 3 190. 

(13) "Open-top** or "sanitary** tin 
can is a can with a detachable top.— 
Dewey & Almy Chemical Co. v. Mi- 
mex Co., C.C.A.N.Y., 124 P.2d 986, 
987. 

Phrase employing the word "open¬ 
ing** 

“Opening statement** in criminal 
prosecutions see Criminal Law 53 
1086, 1086; in civil proceedings see 
the CJ.S. tiUe Trial 3 161, also 64 
CJ. p 235 note 47-p 242 note 21. 

13. La-—^McHugh V. Albert Hanson 
Lumber Co., 56 So. 636, 637, 129 
La. 680. 

Okl.—Corpus Juris quoted in Rachel 
V. State, 107 P.2d 813, 817, 71 Okl. 
Or. 83. 

Phrases employing the word "open¬ 
ly** and as to which more recent ad¬ 
judications have not been found see 
46 C.J. P 1110 notes 40-42. 

14. La.—^McHugh v, Albert Hanson 
Lumber Co., 66 So. 686, 637, 129 
La. 680. 

Okl.—Corpus Juris quoted in Bachel 
V. State, 107 F.2d 813, 816, 817, 71 
Okl.Gr. 38. 

15. Cal.—Abbott V. Pond, 76 p! 60, 
142 Cal. 893. 

Okl.—Corpus Juris a^oted in Rachel 
V. State, 107 P.ad 813, 816, 817, 71 
Okl.Cr. S3. 

16. Okl.—Corpuf Juris quoted in 
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Rachel v. State, 107 P.2d 813, 816, 
817, 71 Okl.Cr. 33. 

46 C.J. p 1110 note 84. 

17. Mich.—People v. Kratz, 203 N. 
\V. 114, 115. 280 Mich. 334. 

Okl.—Corpus Juris quoted in Rachel 
V. State, 107 P.2d 813, 8l6, 817, 71 
Okl.Cr. S3. 

18. La.—^McHugh v. Albert Hanson 
Lumber Co., 56 So. 636, 637, 129 
La. 680. 

Okl.—Corpus Juris quoted in Rachel 
V. State, 107 P.2d 813, 816, 817, 71 
Okl.Cr. 33. 

19. Mich.—^People v. Kratz, 203 N. 
Vr. 114, 1X6, 230 Mich. 834. 

Okl.—Corpus Juris quoted in Rachel 
V. State, 107 P.2d 813, 816, 817, 71 
Okl.Cr. 33. 

20. Okl.—Corpus Juris quoted in 
Rachel v. State, 107 P.2d 813, 816, 
817, 71 Okl.Cr. 33. 

46 C.J. p 1110 note 38. 

21. La.—^McHugh v. Albert Hanson 
Lumber Co., 56 So. 636, 637, 129 La. 
680. 

Okl.—Corpus Juris quoted lu Rachel 

V. State, 107 P.2d 813, 816, 817, 71 
Okl.Cr. 33, 

22. N.D.—State v. Hoffman, 283 N. 

W. 407, 409, 68 N.D. 610. 

23. Webster New IntJ). 

—See Alabama State Land Co. v. 
Matthews, 53 So. 174, 175, 168 Ala. 
200 . 

46 C.X p 1110 note 43. 

24. Webster New IntD. 

25. U.S.—^U. S. V. B. Ulmann 8b Co.. 
N.Y., 139 P. 3, 4, 71 C.CA- 415. 

26. U.S.—Neuss, Hesslein & Co. v. 
U. S., aaN.Y., 142 P. 281, 282. 
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OPERA. Be^ed see the C.J.S. title Theaters and 
Shows § 1, also 46 CJ. p 1110 notes 47-50, 53. 
Treated in connection with copyright laws see the 
index to the title Copsrright and Literary Property. 

OPERA GLASS. See 38 C.J.S. p 930 note 12. 

OPERATE; OPERATED; OPERATING. The 
word ^‘operate” has varying meanings according to 
the context;27 it has a definite general meaning, 
but it is used to express many different shades of 


meaning.28 It is a verb,2i> which may be used 
transitivelySO or intransitively.^! The word is vari¬ 
ously defined as meaning to put into, or to continue 
in operation or activity ;32 to put into activity 3 
to put in action and supervise the working of to 
manage to control or manage authoritatively;36 
to conduct to carry out;^^ to cany out or 
throughto work,^^ as to operate a machine;^! 
to perform a w^ork or labor to direct to an 
end;^^ or it may also be appropriately defined as 


27- U.S.—state Farm Mut. Automo¬ 
bile Ins. Co. V. Couffhran, Cal.. 58 
S.Ct. 670, 672, 303 XT.S. 4S5, 82 ti. 
Ed. 970—State Farm Mut. Automo¬ 
bile Ins. Co. V. Smith, D.C.Mo., 48 
F.Supp. 570, 573. 

N.J.—Cronan v. Travelers Indemnity 
Co., 18 A.2d 13, 14, 126 N.J.Law 
56. 

28. Iowa.—^Twogood v. American 
Farmers Mut. Automobile Ins. 
ASs'n, 296 N.W. 239, 242. 244, 229 
Iowa 1133. 

29. Iowa.—State v. Earle, 232 N.'W. 
279, 281, 210 Iowa 974, 72 A.L..R. 
137. 

Wyo.—White v. State, 284 P. 764, 

765, 41 Wyo. 256. 

30. Iowa—State v. Earle, 232 N.W. 
279, 281, 210 Iowa 974, 72 A.Lj.R. 
137. 

Xia—State v. Mahfouz, 158 So. 609, 
181 La 23. 

Wyo.—White V. State, 284 P. 764, 

766, 41 Wyo. 256. 

46 C,J. p 1111 note 82. 

31. U.S.—^Morrow v. Asher, D.C. 
Tex,, 55 P.2d 365, 366. 

Wyo.—White v. State, 284 P. 764, 
765, 41 Wyo. 266. 

46 CJ. P 1111 note 82. 

32 . XT.S.—In re Owl Drug Co., D.C. 
Nev., 21 F.Supp. 907, 910. 

Iowa— State v. Earle, 232 N.W. 279, 
281, 210 Iowa 974, 72 A.L.R. 137— 
Haller v. Quaker Oats Co., 164 N. 
W. 863, 866, 181 Jowa 389. 

—State V. Mahfouz, 158 So. 609, 
181 La 23. 

Mio.—^Perkins v. Becker, 157 S.W.2d 
550, 552, 236 Mo.App. 786. 

K.T.—^Blake v. Salmonson, 67 N.T.S. 

2d 607, 609, 188 Misc. 97. 

Yt.—^Brace v. Rashaw, 46 A.2d 207, 
208, 114 Vt. 366. 

YTyo.—White v. State, 284 P. 764, 
765, 41 Wyo. 256. 

46 C.J. P 1111 note 76. 

33. Applied to place 

“We cannot strictly say that a 
•place* may be operated. It Is a 
figure of speech—^metonymy. As a 
transitive verb, ‘operate* means ‘to 
put Into activity, to work.* A per¬ 
son cannot put a place *into* activity, 
but he can put activity ‘in* a place.** 
—jState V. Earle, 232 N.W. 279, 281, 
210 Iowa 974, 72 A.L.R. 137. 


34. Iowa-—State v. Earle, supra— 
Haller v. Quaker Oats Co., 164 N. 
W. 863, 865, 181 Iowa 389. 

46 C.J. p 1111 note 75. 

35- U.S.—In re Owl Drug Co., D.C. 

Nev., 21 F.Supp. 907, 910. 

Ala— F, W, Woolworth Co. v. Erick¬ 
son, 127 So. 534. 536, 221 Ala. 5. 

Iowa.—State v. Thomason, 276 N.W. 

619, 620, 224 Iowa 499. 

La—State v. Mahfouz, 158 So. 609, 
ISl La 23. 

N.Y.—Blake v. Salmonson, 67 N.T.S. 

2d 607, 609, 188 Misc. 97. 

Or.—Layman v- State Unemployment 
Compensation Commission, 117 P. 

I 2d 974, 979, 167 Or. 879, 136 A.L.R. 
1468. 

Vt.—Brace v. Rashaw, 45 A.2d 207, 
208, 114 Vt 866. 

Va.—^Ayres v. Harleysville Mut Cas¬ 
ualty Co., 2 S.E.2d 803, 306, 172 
Va 383. 

36. U.S.—Bedford-Bowling Green 

Stone Co. v. Oman, CC.Ky., 134 F. 
441, 450. 

Iowa—State v. Thomason, 276 N.W. 
619, 620, 224 Iowa 499—State v. 
Earle, 232 N.W. 279, 281, 210 Iowa 
974. 72 A.L.R. 137. 

37. U.S.—^In re Owl Drug Co., D.C. 
Nev., 21 F.Supp. 907, 910. 

Ala—^F. W. Woolworth Co. v. Erick¬ 
son, 127 So. 534, 536, 221 Ala 5. 
Iowa—State v. Thomason, 276 N.W. 

619, 620, 224 Iowa 499. 

La—State v. Mahfouz, 158 So. 609, 
181 La 28. 

N.T.—^Blake v. Salmonson, 67 N.T.S. 

2d 607, 609, 188 Misc. 97. 

Or.—^Layman v. State Unemployment 
Compensation Commission, 117 P. 
2d 974, 979, 167 Or. 379, 136 A.L.R. 
1468. 

Vt—^Brace v. Rashaw, 46 A.2d 207, 
208, 114 Vt 366. 

Ya.— ^Ayres v. Harleysville Mut 
Casualty Co., 2 S.B.2d 303, 306, 172 
Va 383, 

46 C-J. P 1110 note 61. 

Similarly defined 

(1) To conduct or carry on the 
work.—State v, Woolley, 92 A. 662, 
663, 88 Conn. 715. 

(2) To conduct or manage the af¬ 
fairs. 

Ind.—Booth v. State, 100 N.E. 563, 
566, 179 Ind. 406, L.RA.1915B 420, 
Ann.Oas.l915D 987. 
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Iowa—State v. Earle, 232 N.W. 279, 
2S1, 210 Iowa 974, 72 A.L.R. 137. 

38. U.S.—In re Owl Drug Co., D.C. 
Nev., 21 F.Supp. 907, 910. 

Or.—Layman v. State Unemployment 
Compensation Commission, 117 P, 
2d 974, 979, 167 Or. 379, 136 A.LR. 
1468. 

39. U.S.—^In re Owl Drug Co., D.C. 
Nev.. 21 F.Supp. 907, 910. 

La—State y. Mahfouz, 158 So. 609, 
181 La 23. 

N.T.—^Blake v. Salmonson, 67 N.T.S. 

2d 607, 609, 188 Misc. 97. 

Vt—^Brace v. Rashaw, 46 A.2d 207, 
208, 114 Vt 366. 

40. U.S.—In re Owl Drug Co., D.C. 
Nev., 21 F.Supp. 907, 910. 

Iowa—State v. Earle, 232 N.W. 279, 
281, 210 Iowa 974, 72 A.L.R. 137. 

Or.—^Layman v. State Unemployment 
Compensation Commission. 117 P. 
2d 974, 979, 167 Or. 379, 136 A.LR. 
1468. 

Vt—Brace v. Rashaw, 45 A.2d 207, 
208, 114 Vt 366. 

Va—^Ayres v. Harleysville Mut 
Casualty Co., 2 S.E.2d 303, 306, 172 

..'Si’l’im „„ 

4L La—State v. Mahfouz, 158 So. 
609, 181 La 23. 

N.T.—Gallenkamp v. Garvin Machine 
Co., 99 N.E. 718, 720, 179 N.T. 588, 
91 App.Div. 146. 

Vt,—Brace v. Rashaw, 45 A.2d 207, 
208, 114 Vt 366. 

Va—^Ayres v. Harleysville Mut. Cas¬ 
ualty Co., 2 S.B.2d 303, 306, 172 
Va 383. 

Similarly expressed 
To work or use a machine; to keep 
a machine working or in operatloa— 
Morrow v. Asher, D.C.Tex., 55 F.2d 
365, 366. 

42 , U.S.—Girard Trust Co. v. U. 
C.CAPa, 161 P.2d 159, 162. 

Tex.—^Perez v. San Antonio & A P. 
R. Co., 67 S.W. 137, 139, 28 Tex. 
CivApp. 255. 

Similarly defined 

To perform or to be at work.— 
Jacobs V. State Dental Examiners, 
209 P. 1006, 1008, 189 Cal. 709w 

43. U.S.—^In re Owl Drug Co., D.C 
Nev.. 21 F.Supp. 907, 910. 

I Or.—^Lairman v. State Unemployment 
Compensation Commission, 117 P. 



OPERATE; OPERATED; OPERATIN& 


to direct^^ or superintend^® the working 

It is also defined as meaning to have or produce 
n desired result^^ or effect;^® to produce an et- 
fect;^3 to effect any result;®® to bring about;®^- 
to bring about a specified result ;62 to have53 or ex- 
ert®^ agency; to exert power or influence;®® to 
act;®® to act effectively;5’^ to cause to move, or 
perform the acts desired.®® 

The word ^^operate” implies the exercise of activ- 
itv in connection with the thing operated, not spor- 
aically, but continuously over a definite period of 
time,®® and it necessarily implies the agency of a 
rational being with the intent to carry the activity 
through to the accomplishment of the original pur¬ 
pose of moving or operating.®® It has been said 
that one may operate singly with his own hands, or 
jointly with another, or through one or more 
agents.®! 

^‘Operate” has been held synonymous with, or 
equivalent to, ^^affect” see 2 C.J.S. p 918 note 67.1, 
and “occupy” see supra p 83 note 35. It has 
been compared with, or distinguished from, “con- 
.struct” see 16 C.J.S. p 1509 note 46.1, “drive” see 


28 C.J.S. p 492 note 24, ‘^eep in rcpairi’ see 51 C. 
J.S. p 426 note 42, “maintain” see 54 C.J.S. p 903 
note SSI, and “put in.”®2 It has been said that the 
verbs “operate” and “use” are of overlapping sig¬ 
nificance,®® and, while lexicographically “operate” 
and “use” are not equivalents, “operate” may have 
the same connotation as “use” because of the con¬ 
text in which it is employed.®*^ It has been stated 
that, if there is any difference in the two words, the 
word “operate” would seem to be the broader term, 
and certainly would include the idea of use,®® but 
it also has been stated that the word “use” is broad¬ 
er than the word “operate.”®® 

The word “operate,” as used with reference to au¬ 
tomobiles, is defined generally in Motor Yehicles § 
8. As used in automobile liability insurance poli¬ 
cies see Insurance §§ 829, 834. See also Insurance 
§ 770. As used with reference to surgery, “oper¬ 
ate” is defined in the C.J.S. title Physicians and 
Surgeons § 1, also 46 C.J. p 1111 note 84. As used 
in statutes relating to the employment of minors, 
the word “operate” is treated in Infants § 12, and 
also in Master and Servant § 194 where the liability 
arising from the employment of minors in violation 
of such statutes is discussed. 


974, 979, 167 Or. 879, 186 A.Ii,R. i 
1468. I 

44 , Tj.S.—^In re Owl Drug Co., D.C. 

Nev., 21 F.Supp, 907, 910. 

Cal.—Sutton v. Tanger, 1 P.2d 621, 
623, 115 C€a.App. 267—Bosse v. 
Marye. 250 P. 693, 696, 80 Cal.App. 
109. 

Ilowa.—^tate v. Thomason, 276 N.W. 
619, 620, 224 Iowa 499—State v. 
Earle, 232 N.W. 279, 281, 210 Iowa 
974, 72 A.L.R. 137. 

Or.—^Layman v. State Unemployment 
Compensation Commission, 117 P. 
2d 974, 979, 167 Or. 379, 186 A.L.R. 
1468. 

•46. Cal.—Sutton v. Tanger, 1 P.2d 
521, 623, 115 Cal.App. 267. 

Ind.—Booth v. State, 100 N.B. 663, 
565, 179 Ind. 405, D.R.A.1916B 420, 
Ann.Oas.l915D 987. 

Iowa.—State v. Thomason, 276 N.W. 
619, 620, 224 Iowa 499. 

46. U.S.—^In re Owl Drug Co., D.C. 
Nev., 21 F.Supp. 907, 910. 

Or.—^Layman v. State Unemployment 
Compensation Commission, 117 P. 
2d 974, 979, 167 Or. 379, 136 A.L.R. 
1468. 

46 C.J. p 1111 note 65. 

47. U.S.—Moirow v. Asher, D.C. 
Tex., 55 F.2d 365, 366. 

Cal.—^Union Tank Line Co. v. Rich¬ 
ardson, 191 P. 697, 698, 188 Cal. 
409. 

•48. Cal.—Union Tank Idne Co. v. 
Richardson, 181 P. 697, 698, 183 
Cal. 409. 


Similarly defhied 

(1) To produce the proper or in¬ 
tended effect.—Texas, etc., R. Co. v. 
Webb, 72 S.W. 1044, 1046, 31 Tex. 
Civ.App. 498. 

(2) To cause to effect.—Daxiiel v. 
State Farm Mut. Ins. Co., 130 S.W.2d 
244, 249, 233 Mo.App. 1081. 

49. Mo.—^Daniel v. State Farm Mut 
Ins. Co., supra. 

46 C.J. p 1111 note 73. 

50. U.S.—Morrow v. Asher, D.C.Tex., 
65 F.2d 365, 866. 

46 C.J. P 1111 note 66. 

61. La.—State v. Mahfouz, 168 So. 
609, 181 La. 28. 

Mo.—^Daniel v. State Farm Mut. Ins. 
Co., ISO S.W.2d 244, 249, 233 Mo. 
App. 1081. 

52. N.Y.—^People v. Domagala, 206 
N.T.S. 288, 123 Misc. 767. 

Tex.—Texas & P. R. Co. v. Webb, 72 
S.W. 1044, 1046, 31 Tex.Civ.App. 
498. 

53. Cal.—^Union Tank Line Co. v. 
Richardson, 191 P. 697, 698, 183 
Cal. 409. 

54. Tex.—^Texas & P, R. Co. v. 
Webb, 72 S.W. 1044, 1046, 31 Tex. 
.Civ.App. 498. 

55. Mo.—Toothaker v. Pleasant, 288 
S.W. 38, 42, 315 Mo. 1239. 

56. Iowa.—rState v. Thomason, 276 
N.W. 619, 620, 224 Iowa 499-^tate 
V. Brie, 232 N.W. 279, 281, 210 Iowa 
974, 72 A-L.R. 137. 

46 CJ. P 1110 note 65. 
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Similarly expressed 
To perform some manual act, ott 
series of acts.—^Morrow v. Asher, D. 
C.Tex., 56 P.2d 365, 366. 

57. U.S.—Morrow v. Asher, supra. 
Cal.—^Union Tank Line Co. v. Rich¬ 
ardson, 191 P. 697, 698, 183 Cal. 
409. 

58. Conn.—Dewhirst v. Connecticut 
Co., 114 A 100, 101, 96 Conn. 389. 

N.T.—People v. Domagala, 206 N.T. 

S. 288, 123 Misc. 757. 

59. Iowa.—State ex rel. Gibson v. 
American Bonding & Casualty Co., 
281 N.W. 172, 174, 225 Iowa 638. 

60. N.T.—^Blake v. Salmonson, 67 N. 

T. S.2d 607, 609, 188 Misc. 97. 

61. U.S.—State Farm Mut Automo¬ 
bile Ins. Co. V. Coughran, CaU 68 
act 670, 672, 303 U.S. 486, 82 L. 
Bd. 970—^tate Farm Mut Automo¬ 
bile Ins. Co. V. Smith, D.C.Mo., 48 
F.Supp. 670, 573. 

62. Fla.—^Florida Bast Coast R. Co. 
V. Miami, 79 So. 682, 684, 76 Fla. 
277, 1 AL.R. 303. 

63. N.J.—Cronan v. Travelers In¬ 
demnity Co., 18 A 2d 13, 14, 126 
N.J.Law 56. 

64. U.S.—Kenyon v. Automatic In¬ 
strument Co., C.C.AMich., 160 P. 
2d 878, 883. 

65. Wyo.—White v. State, 284 P. 
764, 765, 41 Wyo. 256. 

66 . U.S.—Samuels v. American Auto. 
Ins. Co., aCA.Okl., 160 F.2d 221 , 
223. 



OPERATE \ OPERATED', OPERATING-COOPERATION 67 C.J.S. 


Operated, ^^Operated” has been held to mean 
more than ^‘kept open-"®^ 

Operating, The word "operating” means acting, 
exerting some agency or power.®^ Applied to a 
machine it means to work the machine, or, in other 
words, to regulate and control its management.®^ 
"Operating^* has been held not interchangeable or 
synonymous with "using,and it has been stated 
that the word "using” is broader than the word 

"operating.”7i 

Phrases employing the words "operate,” "operat¬ 
ing,” and "operated” are set out in the note."^ 

OPElEtATION* The word "operation” in its com¬ 


monest usage means simply the act, process, or ef¬ 
fect of operations*^ or operating,74 and is defined 
as meaning action^® or activity a specific act or 
activity,'* or some speeiaF® or a particular^® kind 
of activity; the course of action or series of acts by 
which some result is accomplished ;80 manner of ac¬ 
tion mode of action or fonn of activitysyste¬ 
matic action;®® state of being in action;®4 state of 
being operative or in action;®® the act of operating, 
or putting into or maintaining in action, as the oi>- 
eration of a machine.®® 

The word "opemtion” also means working ;®7 
state of being at work;®® method of working;®® 
method or way of operating or working;®® perfomi- 


67. XJ.S.—Morrow v. Asher, D.C. 
Tex., 55 F.2d 365, 366—U, S. v. 
Boston & M. R. Co., D.CMasa., 265 
P. 800, 802. 

68. Kan.—Chicago. K. & W. R. Co. 

V. Totten, 42 P. 269, 272, 1 Kan. 
App. 568. 

69- N.T.—Gallenkamp v. Garvin 
Machine Co., 99 K.R 718, 720, 179 

W. T. 688, 91 App,Div. 14G, 

Vt.—^Brace v. Rashaw. 45 A.2d 207, 
208. 114 Vt 366, 

70- 2Sr.Y. —^Peitelberg v. Matuson, 208 
N.T.S. 786, 789, 124 Misc. 696. 

71. U,S.—Samuels v. American Auto. 
Ins. Co., C.C.A.OId., 160 P.2d 221, 
223. 

72- JPbrases employing tbs word 
“operate*' 

(1) “Operate an airport** see Aerial 
Navigation § 2. 

(2) “Operate as a preference** as 
equivalent to “effect a preference*’ 
see 28 C.J.S. p 838 note 87. 

(3) 'Other phrases employing the 
word “operate" and €is to which more 
recent adjudications have not been 
found see 46 O.J. p 1111 note 95-p 
1112 note 7. 

Phrases amploying the word “oper¬ 
ated” 

(1) “Operated independently.**—^In 
re Hoaglund’s Estate, 74 N.Y.S.2d 
166, IGl. 

(2) Other phrases employing the 
word “operated** and as to which 
more recent adjudications have not 
been found see 46 C.J. p 1112 notes 
8-32. 

Phrases employiag the word “oper¬ 
ating” 

(1> “Operating charges** defined 
and distinguished from “overhead" 
see 14 C.J.S, p 405 note 83.1. 

, (2) “Operating deficit" see 2$ C.J. 
S. p 677 note 63.1. 

(3) ’‘Operating expenses" see 85 
C.J.S, p 210 note 41. 

<4) Other phrases employing the 
word “operating** and as to which 
more recent adjudications have not 


been found see 46 C.J. p 1112 note 
33-p 1113 note 68 . 

73- U.S.—United Gas Improvement 
Co. V. Securities and Exchange 
Commission, C.C.A.3, 138 P.2d 1010, 
1019. 

“Xn its broadest meaning *opera- 
tion* would include the loading of a 
horse into a car. the unloading of 
one. or any act or series of acts by 
which some result is accomplished.** 
U.S.—^Hartford Live Stock Ins. Co. v. 
McMillen, C.CA.Ohio, 9 P.2d 961, 
962. 

Ind.—^Hartford Live Stock Ins. Co. v. 
Eh'erett, 169 N,3S. 473, 474, 93 Ind. 
App. 238. 

74- U.S.—First Nat. Bank v. pheenix 
Mut. Life Ins. Co., D.C.Tenn., 67 
P.2d 731, 734, 735. 

46 CJ. p 1113 note 65. 

75- U.S.—^National Exchange Bank 
& Trust Co. of Steubenville v. New 
York Life Ins. Co., I>.C.Pa„ 19 F. 
Supp. 790, 791. 

Cal.—Jacobs v. State Dental Examin¬ 
ers, 209 P. 1006, 1008, 189 Cal. 709. 
Similarly defined 

(1) Action, as of an army or fleet. 
—Allen V. Savannah, 9 Ga, 286, 294. 

(2) The action of working or op¬ 
erating, as a machine, railroad, busi¬ 
ness enterprise.—^Schwab v. Peter¬ 
son, 260 P. 711, 713, 80 Mont 214. 

(3) A doing or performing action, 
work.—^Pirst Nat Bank v. Phesnix 
Mut Life Ins. Co., D.C.Tenn., 57 F, 
2d 731, T34. 735. 

76. U.S.—^National Exchange Bank 
& Trust Co. of Steubenville v. New 
York Life Ins. Co., D.C.Pa., 19 F. 
Supp. 790, 791. 

77. Cal.—Jacobs v. State Dental Ex¬ 
aminers, 209 P. 1006, 1008, 189 Cal. 
709, 714. 

Mont.—Solberg v. Sunburst Oil & 
Gas Co., 235 P. 761, 763, 73 Mont. 
94, 

78. U.S,—First Nat Bank v. Phoe¬ 
nix Mut, Life Ina Co., D.C.Tenn., 
67 P.2d 731. 784. 735. 

504 


Mont—Schwab v. Peterson, 260 P. 
711, 713, 80 Mont 214. 

79- U.S.—^First Nat. Bank v. Phoe¬ 
nix Mut Life Ins. Co., D.C.Tenn.. 
57 P.2d 731, 734, 735. 

80- U.S.—U. S. V. Somers, D.C.Cal., 
164 P. 259, 262. 

46 C.J, p 1113 note 68 . 

Similarly expressed 
A course or series of acts to ef¬ 
fect a certain purpose.—Cypress 

Creek Coal Co. v. Boonville Min. Co., 

142 N.B. 645, 650, 194 Ind. 187, 

8 L U.S.—-First Nat Bank v. Phoe¬ 
nix Mut Life Ins. Co.. D.CTenn., 
57 P.2d 731. 734, 735. 

Mont—Schwab v, Peterson, 260 P. 
711i 713. 80 Mont 214. 

88 - U.S.—^Pirst Nat. Bank v. Phoe¬ 
nix Mut Life Ina Co., D-CTenn, 
67 F.2d 731, 734. 735. 

46 C.J. p 1113 note 77, 

83. Mont—Solberg v. Sunburst Oil 
& Gas Co., 235 P. 761, 763, 73 Mont 
94. 

84. Mont—Schwab v, Peterson, 260 
P. 711, 718, 714, 80 Mont 214. 

86 . Mont—Schwab v. Peterson, su¬ 
pra—Solberg v. Sunburst Oil & Gas 
Co., 235 P. 761, 763, 73 Mont 94. 

8 & Mont—Schwab v, Peterson, 260 
F- 711, 714, 80 IMont 214—Solberg 
V. Sunburst Oil & Gas Co., 235 P. 
761, 763, 73 Mont 94. 

Movement of machinery 

Ga.—Allen v. Savannah, 9 Ga 286, 
294. 

87. U.S.—^First Nat. Bank v, Phoe¬ 
nix Mut Life Ins. Co., D.C.Tenn., 
57 P,2d 731, 734, 736. 

Cal.—Jacobs v. State Dental Exam¬ 
iners, 209 P. 1006, 1008, 189 Cal. 
709. 

88 - Conn.—Dewhirst v. Connecticut 
Co., 114 A. 100, 101. 96 Conn, 3S9. 

Mont.—Solberg v. Sunburst Oil & Gas 
Co., 235 P. 761, 763, 73 Mont. 94. 

89. Mont.—Solberg v. Sunburst Oil 
& Gas Co., supra 

sa U.S.—First Nat Bank v. Phoe- 
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OPERATION 


ing any work or producing any effect;®^ manage¬ 
ment agency.^^ 

"Operation^^ is further defined to mean the exer¬ 
tion of power or influence exertion of power,^5 
physical, mechanical, or moralexertion or action 
of any form of power or energy active exercise 
of some specific function or office;® 8 conduct;®® al¬ 
so, an effect brought about in accordance with a 
definite plan.1 When the word "operation” is used 
in conjunction with such words as ^^ossession” and 
"control,” it naturally imports absolute power over 
the subject without interference from others.^ 

It has been said that the operation of a business 
implies its conduct and management, not sporadical¬ 
ly, but continuously over a definite period of time, 
with one aim, profit making;® and the operation of 
a business or property includes payment for labor 
and materials which go into the actual operation 
thereof.^ 

"Operation” has been held synonymous with, or 
equivalent to, "management” see 65 C.J.S. p 3 note 
28, and ^^running,”® and has been compared with, 
or distinguished from, "control” see 18 C.j.S. p 
30 note 62, and also "expedition” see 35 CJ.S. p 
206 note 82. 

The word "operation,” as used with reference to 
automobiles is defined in Motor Yehicles § 8; and 
as employed in connection with airplanes see Aerial 
iTavigation § 2. In the sense of a surgical operation 
see Physicians and Sxu^eons § 1; and in somewhat 
the same sense but with reference to animals and 
under exemption provisions in policies of insurance 


see Insurance § 890. The operation of a public ga¬ 
rage as that term is employed in policies of insur¬ 
ance is discussed in Insurance § 834 b (1). The 
meaning of the word "operation” as used in the 
Public Utility Holding Company Act providing that 
each holding company and subsidiary shall take 
such action as the commission shall find necessary 
to limit the operation of the holding company sys¬ 
tem is discussed in Public Utilities § 12. In con¬ 
nection with workmen’s compensation acts the word 
"operation” is treated in detail in the C.J.S. title- 
Workmen’s Compensation Acts § 36, also 71 CJ. 
p 384 note 66-p 386 note 14. 

Operation of law. The obligation of law;® its 
practical working and effect a term applied to in¬ 
dicate the manner in which a party acquires rights 
without any act of his own.® 

The phrase "operation of law” is employed to de¬ 
scribe one means whereby title to property is trans¬ 
ferred, discussed in Property § 16. A transfer of 
title to property by operation of law occurs in the 
case of intestate succession as stated in Descent and 
Distribution § 65. Under internal revenue provi¬ 
sions transfers of corporate securities and shares by 
operation of law are not subject to federal docu¬ 
mentary stamp taxes as stated in Internal Eevenue 
§§ 560, 561. Impossibility of performance of a con¬ 
tract by reason of operation of law is discussed in 
Contracts § 467; and the surrender of a lease by 
operation of law is treated in Landlord and Tenant 
§ 124. See also Corporations § 566. 

Other phrases employing the word "operation” 
are set out in the note.® 


nix Mut Life Ins. Co., D.C.Tenn., 
«7 F.2d 731, 734, 735. 

46 C.J. P 1113 note 76. 

91. Conn.—^Dewhlrst v. Connecticut 
Co., 114 A. 100, 101, 36 Conn. 389. 

92. Ala.—^Reeves v. Henderson-Boyd 
Lumber CJo., 66 So. 191, 192, 172 
Ala. 526. 

93. U.S.—^Pirst Nat. Bank v. Phoe¬ 
nix Mut Life. Ins. Co., D.C.Tenn., 
67 P.2d 731, 734, 735. 

94. U.S.—^Pirst Nat Bank v. Phoe¬ 
nix Mut Life Ins. Co., supra. 

93. Ark.^—^Little ftock v. Parish, 36 
Ark. 166; 174. ' 

96. Ga.—Allen v. Qavannahi, 9 Ga. 
286, 294. 

97. Conn.—^Dewhirst v. Connecticut 
Co., 114 A. 100, 101, 96 Conn. 389. 

98. Mont.—3olbergr v. Sunburst Oil 
& Gas Co., 936 P., 761, 763, 73 Mont 
94. 

99. Ala.—Beeves ;y. Henderson-Boyd 

▼ re a., ini inn inro 


1. Ind.—Cypress Creek Coal Co. v. 
Boonville Min. Co., 142 N.B. 645, 
660, 194. Ind. 187. 

W.Va.—^Plemingr Oil. & Gas Co. v. 
South Penn Oil Co., 17 S.R 203, 
206, 37 W.Va. 646. 

2. Wls.—State v. Wisconsin Tel. 
Co.. 172 N.W. 225, 226, 169 Wis. 
198. 

8. U.S.—In re Owl Drug: Co., D.C. 
Nev., 21 P.Supp. 907, 910. 

4. U.S.—San PTancisco & P. SS. Co. 

V. Scott D.G.Cal., 263 P, 864, 856. 

5. Pla.^—^Louisville, etc., R. Co. v. 
Willis, 61 So. 134, 136, 68 Pla. 307. 

6. Mlch.-T^rpTi8 Juris guoted in 
Merdzinski v. Modderman, 248 N. 

W. 686, 263 Mich. 173. 

Or.—Corpus Juris quoted In W. A 
Woodard Lumber Co. v. Unemploy¬ 
ment Compensation Commission, 
145 P.2d 477, 480, 173 Or, 333. 

46 C.J. p 1114 note 94. 

7. Micii.-^-<iorpu8 Juris quoted In 


On.-T^Jorpus Juris quoted in W. A 
WoodaiHi Lumber Co. v. Unemploy¬ 
ment Compensation Commission, 
146 P.2d 477, 480, 173 Or. 333. 

46 C.J. p 1114 note 96. 

& Mich.—Corpus Juris quoted in 
Merdzinski v. Modderman, 248 N. 
W;. 686. 263 Mich. 173. 

Or.—Corpus Juris quoted in W. A 
Woodard Lumber Co. v. Unemploy¬ 
ment Compensation Commission, 
146 P.2d 477, 480, 173 Or, 333. 

46 C.J, p 1114 note 96, 

9. Phrases 

(1) “Aeronautic operations" see 
Insurance $ 933 d (2). 

(2) “Commence operations" see 15 
C.J.S. p 247 note 6. 

(8) “Management; operation, and 
control" see 18 C.J.S. p 32 note 88. 

(4) “Surgical operation" see the 
CJaG. title Physicians and Surgeons 
$ 1, also 46 C.J. p 1114 notes 97-2. 

(6) Additional phrases as to which 
more recent, adjudications have not 

VtAAv. eiAA. 40 /IT M.111if A 



OPEEATITE--OPEBATOE 


OPEEATIVE. As a noun, the word ^‘operative” 
means one who, or that which, operates but more 
specifically it is defined as meaning a person who is 
employed as a workman in a mill or factory a 
factory hand;^2 an artisan,especially one who 
operates a machine in a mill or factory a manu¬ 
facturer or artisan who performs the manual labor 
necessary to cause a mill or factory to operate.^5 
The word "operative” is also defined to mean a 
mechanic;^® one who operates machinerya 
workera workman;^® a skilled workman;20 
a laborer or laboring man.^i However, it has been 
said that the word "operative” is not limited to me¬ 
chanics or to those working for manufacturers, or 
to persons working in factories or workshops 
but may be applied to one employed to perform la¬ 
bor for anothera servant; an employee.^^ 

The word "operative” has been compared with, 
or distinguished from, "employee” see 30 C.J.S. p 
230 note 31,3, ‘^aborep^ see 51 C.J.S. p 480 note 69, 
and ‘Vorkman.”25 The word "operatives” has been 
distinguished from "operators,”26 

The word "operative” is also employed as an ad¬ 
jective meaning active in the production of ef¬ 
fects ;27 enforceable;^^ exerting force or influ¬ 


67 C.J.S, 

ence.29 "Operative” and "effective” have been dis¬ 
tinguished see 28 C.J.S. p 839 note 6.2. 

Phrases employing the word are set out in the 

note.so 

OPERATIVENESS. The test of the operativeness 
of a patented device is discussed in Patents § 47. 

OPEBATOE* One who operates in any way, or on 
or against anything;8l one who operates or produc¬ 
es an effeet.32 The word "operators” has been dis¬ 
tinguished fi*om "operatives” see ante note 26. 

The operator of a mine is the person, firm, or cor¬ 
poration actively and directly engaged in operating 
a mine as stated in Mines and Minerals § 3 h. 
With reference to automobiles, the word "operator” 
is defined generally in Motor Vehicles § 8, and for 
other places throughout that title where the mean¬ 
ing of the term is discussed see the index to the ti¬ 
tle. Who will be regarded as the operator of an au¬ 
tomatic slot machine used for the purpose of deliv¬ 
ering goods, wares, or merchandise, so as to be liable 
for license tax on such machine, is discussed in Li¬ 
censes § 30 e. 

Phrases employing the word are set out in the 

note.ss 


10. N’.T.—Gilmore v. Preferred Ac¬ 
cident Ins. Oo., 27 K.E.2d 515, 516, 
28a N.Y. $•2, 129 A.KR. 986. 

11. N.T.—Gilmore v. Preferred Ac¬ 
cident Ins. Co., supra. 

Similarly deflaed 

One employed in manufactories.— 

Akron Iron Co. v. William N. Whlte- 

ly Co., 11 Ohio Dec. (Reprint) 192, 

194, 25 Cinc.L.Bul. 203. 

12. N.T.—^Europe v. Addison Amuse¬ 
ments, Inc., 131 N.B. 750, 751, 231 
N.T. 105—Cohen v. Rosalsky, 246 
N.Y,S. 299, 801, 230 AppJ>iv. 604. 

13. N.Y.—Gilmore v. Preferred Ac¬ 
cident Ins. Co., 27 N.R2d 515, 516, 
283 N.Y. 92, 129 A-luR. 986. 

46 C.J. p 1116 note 46. 

14. N.Y.—Gilmore v. Preferred Ac¬ 
cident Ins. Co., supra. 

46 C.J. p 1116 note 47. 

15. Ind.—^Rhodes v. Hatthews, 67 
Ind. 131, 140. 

1 & tr.S.—Seaboard Air Dine R. Co. 
V. Continental Trust Co., C.C.Ga., 
166 P. 597, 600. 

N.Y.—Gilmore v. Preferred Accident 
Ins. Co., 27 N.B.2d 515, 616, 283 N. 
Y. 92, 129 A.D.R. 986. 

17. N.T.—Europe v. Addison Amuse¬ 
ments, Inc., 181 NJB. 750, 761, 231 
N.Y. 106—Cohen v. Rosalsky, 246 
!N,Y.S. 299, 301, 280 App.Div. 604. 

1 & N.T.—Gilmore v. Preferred Ac¬ 
cident Ins. Co., 27 N.B.2d 615, 616, 
288 N.Y. 92, 129 A.D.R. 986. 


19. Ohio.—^Akron Iron Co. v. Wil¬ 
liam N. Whitely Co., 11 Ohio Dec. 
(Reprint) 192, 194, 26 Cinc.L.Bul. 
203—In re Lowry, 7 Ohio S. &C.P. 
282, 284, 4 Ohio N.P. 396. 

2a N.Y.—Gilmore v. Preferred Ac¬ 
cident Ins. Co., 27 N.B.2d 515, 616, 
283 N.Y. 92, 129 A.L.R. 986. 

46 C.jr. p 1116 note 61. 

21 . Ohio.—^Akron Iron Co. v. Wil¬ 
liam N. Whitely Co., 11 Ohio Dec. 
(Reprint) 192, 194, 25 Cinc.L.Bul. 
203. 

22 . Mass.—^Thayer v. Mann, 2 Cush. 
371, 373. 

46 C.J. p 1116 note 60. 

23. Ohio.—Akron Iron Co. v. Wil¬ 
liam N. Whitely Co., 11 Ohio Dec., 
Reprint, 192, 194, 25 CinaL.Bul. 203 
—In re Lowry, 7 Ohio S. & dP. 282, 
284, 4 Ohio N.P. 395. 

24. Ohio.—Akron Iron Co. v. Wil-! 
liam N. Whitely Co., 11 Ohio Dec. 
(Reprint) 192, 194, 25 Cinc.L.Bul. 
208. 

25. Me.—Carrigan v. Stillwell, 69 A. 
683. 686, 99 Me. 434, 68 L.R.A, 886. 

46 C.J, p 1116 note 69—71 C.J. p 178 
note 81. 

2 a BistlnotloxL stated 
**lt the ordinary meaning of words 
is to be taken as the rule, it would 
seem that the word ‘operators' is of 
more extensive significance than ‘op¬ 
eratives.' "—Seaboard Air Line R. Co. 
V. Continental Trust Co., C.C.Ga., 166 
F. 697, 600. 


127. Webster New IntD. 

2a Tex.—^Hales v. San Antonio, etc.. 
R. Co., 238 S.W. 1106, 1107, 111 
Tex. 434. 

29. Webster New IntD. 

3a Phrases 

(1) "Operative dentistry^ see Phy¬ 
sicians and Surgeons § 1 . 

(2) "Operative surgersr*' see Phy¬ 
sicians and Surgeons § 1 . 

(3) Other phrases as to which 
more recent adjudications have not 
been found see 46 C.L p 1116 notes 
63%-67. 

31. CJal.—Jacobs v., State Dental Ex¬ 
aminers, 209 P. 1006, 1008, 189 Cal. 
709. 

32. U.S.—Seaboard Air Line R, Co. 
V. Continental Trust Co., C.C.Ga., 
166 F. 597, 600. 

3a Phrases 

( 1 ) "Over-the-road operators" are 
truckers who are paid a specified 
sum per mile of travel.—Commercial 
Motor Freight v. Ebright, 54 NJB.2d 
297, 298, 143 Ohio St 127. 

( 2 ) "Peddle operators" are truck¬ 
ers who transport merchandise with¬ 
in limited or local areas, paid on a 
tonnage basis.—Commercial Motor 
Freight V. Ebright, supra. 

( 8 ) Other phrases as to which 
more recent adjudications have not 
been found see 46 CJ. p 1117 notes 
78-76. 
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0PHTSALM0L0QI8T--0'Pim0N 


OPHT HAT i M OItO GIST♦ See Physicians and Sur¬ 
geons § 1 . 

OPHT HAI i M OLOGY. See Physicians and Sur¬ 
geons § 1 . 

OPHTHALMOMETER. An ihstmment for meas¬ 
uring the size of a reflected image on the convex 
surface of the cornea and lens of the eye by which 
their curvature can be ascertained.^^. 

OPHTHALMOSOOPE. An instrument employed 
by physicians and oeulists^S for viewing and exam¬ 
ining the interior of the eye,^® particularly the ret¬ 
ina,and also other parts of the body.^^ 

OPINIO; OPINIONUM. As the first words of 
maxims as to which there have been no recent ap¬ 
plications see 46 C.J. p 1118 note 39, p 1119 note 40. 

OPINION. The word ^^opinion” is of so flexible a 
meaning as to indicate notion, idea, or view;39 be¬ 
lief stronger than an impression, less strong than 
positive knowledge conclusion or judgment held 
with confidence, but falling short of positive knowl¬ 
edge,^! ranging from matters of mere conjecture up 
to strong probability 5^2 conviction based on testi¬ 
mony 5^2 notion or conviction founded on probable 
evidence inference as to what will follow from 
a given state of facts ;^6 settled judgment in regard 
to any point of knowledge or action;^® assent of 
the understanding to the extent that it rather in¬ 
clines to one persuasion than to another, yet not 
without a mixture of uncertainty or doubt.^*^ 

It has been said that an opinion creates no fact; 


it is what someone thinks about something, and the 
thought may be precisely accurate or totally inac¬ 
curate, and yet represent the absolutely honest con¬ 
viction of the pers<m who expresses it.'^s 

"Opinion’’ has been held to be equivalent to, or 
synonymous with, %est judgment” see 10 C.J.S. p 
347 note 47, "estimate” see 31 C.J.S. p 183 note 41, 
"judgment” see 48 C.J.S. p 1132 note 13, and "sup¬ 
pose.”^® 

"Opinion” has been compared with, or distin¬ 
guished from, ^^elief” see 10 C.J.S. p 238 note 48, 
"impression” see 42 C.J.S. p 411 note 15, "state¬ 
ments of facts,and "understanding.’’^! 

"Opinion,” in the law of evidence, is defined in 
Evidence § 438, and it is stated in Fraud § 10 that 
the general rule is that an expression of opinion 
cannot constitute fraud. Defamation by expres¬ 
sions of opinion is treated in Libel and Slander § 9. 
The word "opinion” is also employed to indicate a 
determination by a court or judge, and in this sense 
the term is defined and discussed in Courts §§ 217- 
224. See also the index to the title Courts, and see 
Equity § 540. The opinion of a court where no final 
order or judgment is entered is not reviewable by 
appeal or writ of error as stated in Appeal and Er¬ 
ror § 153 c. The opinion of the coxirt as constitut¬ 
ing a part of the report of a decided case is treaMf 
in the C.J.S. title Reports § 2 , also 54 C.J. 679 
note .21. For other references consult the D^crip- 
tive-Word Index. .V 

Phrases employing the word "opinicfl” are set 
out in the note.52 


34 . Mont.—Swanz v. Clark, 229 P. 

1108, 1109, 71 Mont 385. 

TJ.S.—^Robertson v. Oelschlaeger, 
N.Y., 11 S.Ct. 148, 149, 137 U.S. 436, 
34 L..Bd. 744. 

Not ‘‘philosophical instrument or ap- 
paratus“ see 44 C.J.S. p 418 note 6. 
36. TJ.S.—^Robertson v. Oelschlaeger, 
supra. 

Mont—Swanz v, Clark, 229 P. 1108, 

1109, 71 Mont 386. 

87. Mont.—Swanz v, Clark, siipra. 

36. U.S.—^Robertson v. Oelschlaeger, 
N.T., 11 S.Ct 148, 149, 137 U.S. 436, 
34 I^Bd. 744. 

39. Mo.—^In re Clark, 106 S.VV. 990, 
998, 208 Mo. 121, 15 L.R.A.,N.S., 
389. 

S6iLtiinea.ts 

“Broadly, one’s opinions may mean 
one’s ‘sentiments.* *'—^In re Clark, su¬ 
pra. 

40. Mo.—Matter of Clark, 103 S.W. 
1106, 1108, 126 Mo.App. 391. 

41. Ill.—Crane Co. v. Industrial 


■ Commn., 137 N.B. 437, 439. 306 HI. 

66 . 

Ohio.—^Lindsey v. State, 69 N.B. 126, 
131, 69 Ohio St 216. 

42. m. —Crane Co. v. Industrial 
Commn., 137 N.E. 437, 439, 306 
HI. 66. 

43. Wash.—State v. Royse, 64 P. 
742, 744, 24 Wash. 440-^tate v. 
Krug, 41 P. 126, 130, 12 vS'ash. 288. 

44. Pla.—^Blackwood v. Jones, 149 
So. 600, 601, 111 Fla. 628. 

Mo.—Matter of Clark, 103 S.W. 1106, 
1108, 126 Mo.App. 391. 

46. N.J.—^Murphy v. North Jersey 
St R. Co., 80 A. 331, 334, 81 N.J. 
Law 706, 86 L..R.A.,N.S., 692. 

46. Minn.—^Zalk & Josephs Realty 
Co. V. Stuyvesant .Ins. Co, of City 
of New York, 263 N.W. 8, 12, 191 
Minn. 60. 

47. Okl.—^Bilton v. Territo^, 99 P. 
163, 167, 1 Okl.Cr. 566. 

48. Pa.—^Ray, to Use of Miller, v. 
City of Philadelphia, 26 A.2d 146, 

' 146, 844 Pa. 489. 
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49. Ala^—Councill v. Kayhew, 66 So. 

814, 317, 172 Ala. 295. 

60. Tex.—O’Neal v. Weisman, 88 S. 

W. 290, 292, 39 Tex.CiTJVpp. 692. 
51. Fla.—Cross v. Aby, 45 So. 820, 
822, 65 Fla. 311—Chalres y. Brady, 
10 Fla. 133, 140. 

58. Phrases 

(1) “Be of opinion” as eQuivalent 
to “find” see 36 C.J.S. p 766 note 39. 

(2) “Expression of opinion** as dis¬ 
tinguished from “affirmation of fact'* 
see 2 C.J.S. p 994 note 20. 

(3) “Judicial opinion,” “extrajudi¬ 
cial opinion,*’ and ‘Iper curiam opin¬ 
ion” see Courts § 217 a. 

(4) “Written opinion;*’ with refer¬ 
ence to attorney and client a written 
opinion Is a document prepared by 
an attorney for his client embodying 
his understanding of the law as ap¬ 
plicable to a state of facts submitted 
to him for that purpose.’—^Brooks v. 
Sessoms, 171 S.E. 222, 224, 47 Ga. 
App. 554. 

(5) Other phrases as to which 
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OPIUM. See the C.J.S. title Poisons § 1, also 46 
C. J. p 1119 notes 41-47. 

OPIUM JOINT. See 48 CJ.S. p 797 notes 85, 86. 

OPORTET. As the first word of maxims as to 
which there have been no recent applications see 
46 C.J. p 1119 notes 67-61. 

OPPONENT. The party in a legal proceeding who 
does not have the burden of proof. 58 


OPPOSING-. As an adjective, contending; in op¬ 
position to.55 It has been held to be synonymous 
with, or equivalent to, ^‘adverse” see 2 C.J.S. p 503 
note 24. 

The term ‘^opposing party,as used in Federal 
Rules of Civil Procedure, rule 21, 28 U.S.C.A. fol¬ 
lowing § 723 c, is treated in Federal Courts § 121. 

OPPOSITA JUXTA SB POSITA MAGIS ELU- 
CESCUNT. See 46 C.J. p 1120 note 87. 


OPPORTUNITY. A convenience or fitness of time 
and placefit or convenient time;®® a suitable 
occasion;®® a time favorable for the purpose;®'^ 
a time or place favorable for executing a purpose®® 
or doing the thing in question.®8 ‘‘Opportunity’^ 
has been distinguished firom “cause” see 14 C.J.S. 
p 42 note 5. 

Phrases employing the word are set out in the 
note.®® 

OPPOSE To put in opposition; to set against, 
whether by way of contrast or of resistance;®^ to 
resist or antagonize, whether by physical means or 
by argument; to contend against;®8 to obstruct;®® 
to resist, withstand.®^ 

“Oppose” has been held to be synonymous with 
“ot^struct” see supra p 44 note 90, and “resist.”®® ^ 

TKr^ word “oppose” as used in statutes making it 
an ojffihnse to resist or oppose an officer engaged in 
the servic^e or execution of any legal writ or process 
see Obstructing Justice § 2. 


OPPOSETB. Adverse;®*^ set over against;®® placed 
over against; standing or situated over against or 
in front; facing; often with “to,” as, a house oppo¬ 
site to the exchange.®® In the unlimited sense of 
the word one object is opposite another wherever it 
may be, in whatever direction, and however dis¬ 
tant ;70 but a more certain construction or meaning 
than that disclosed by the dictionary definitions inay 
be determined from the particular context in which 
the word appears.7i With respect to a given line, 
two points are opposite when their connecting line 
would cross it at right angles; in a circle two 
points in the circumference are opposite only when 
at the ends of a diameter.*^® 

. “Opposite” has been held to be synonymous with 
“adverse” see 2 C.J.S. p 503 note 24, and has been 
distinguished from “counterpart” see 20 C.J.S. p 
743 note 5. 

Opposite party. A term which has been variously 
defined as meaning an adverse party who has an 


more recent ^adjudications have not] 
been found a^e 46 C.J. P 1118 notes 
29-37. j* 

53. Mo.—Copman v. Jackson Coun¬ 
ty. 160 a^.2d 691, 696. 349 Mo. 
266 . 

54. MlniA—In re Hause, 19 N.W. 
978, /74, 82 Minn. 165. 

65. Kflc.—^Lane v. Fidelity Mut. L. 

lyrt Co., 64 S.R 854, 866, 142 N.C. 
We, 115 Am.S.R. 729. 

""46 CJ. P 1119 note 68. 

56. N.C.—^Lane v. Fidelity Mut U 
Ins. Co., supra. 

Okl.—^In re Brown, 39 P. 469, 471, 2 
Okl. 690. 

57- Minn.—^In re Hause, 19 N.W. 
973, 974, 32 Minn. 155. 

58. N.C.—^Lane v. IFidellty Mut. L. 
Ins. Co., 64 S.B. 864, 855^ 142 N.a 
66, 116 Am.S.3El.. 729. 

Okl.—^In re Brown, 39 P. 469, 471, 
2 Okl. 690. 

59, N.C.—Lane v. Fidelity Mut L. 

‘ Ins. Co., 64 S.B. 864, 865, 142 N.C. 

65, 115 Am.S.It 729. 

. 46 CJ. P 1119 note 67, 


60. Phrases 

(1) “Opportunity to be heard" as 
requisite In order to satisfy due 
process clause see Constitutional 
Law § 622. 

(2) “Opportunity to rest" within 
the meaninsT of the Twenty-Bight- 
Hour Law, 46 U.S.C.A. §§ 71-74, see 
Carriers 9 487 d. 

(3) Oljier phrases emplojdng the 
word and as to which more recent 
adjudications have not been found 
see 46 C.J. p 1119 notes 68, 69, .71. 
6L Ala.—^McAlpine v. State, 97 So. 

612, 613, 19 Ala.App. 391. 

62. Ala.—McAlpine v. State, supra. 

Phrases employing the word “op¬ 
pose" and as to which more recent 
adjudications have not been found 
see 46 C.J. p 1120 notes 81-84. 

68. Qa.—Davis v. State, 76 Ga. 721, 
722. 

64. Ala.—^McAlpine V. State, 97 So. 
612, 613, 19 AlaA.pp. 891. 

46 C.J. P 1120 note 76. 

65. Ala.—Caldwell v. State, 23 So. 
I 2d 876, 878, 32 AlaALpp. 228. 


Znterohaageable 

“Oppose" and “resist" agree in the 
idea of setting one's self against 
something, and are often inter¬ 
changeable.—^McAlpine v. State. 97 
So. 612, 613, 19 Ala.App. 89L 

66. TJ.S.—^In re Jackson, D.C.Wis., 
13 F.Cas.No.7,123. 7 Biss. 280, 287. 
46 C.J. p 1120 note 86. 

67- Okl.^—In re Wah-shah-she-me- 
tsa-he, 239 P. 177, 111 Okl. 177, 178. 

68. La.—Smith v. Chappell. 148 So. 
242, 246, 177 La. 811. 

69- Mich-—Willett v. King, 168 N.W. 
986, 989, 203 Mich. 296. 

46 aJ. P 1120 note 90. 

70- W.Va.—Adams v. Guyandotte 
Valley R. Co., 61 S.B. 841, 843, 64 
W.Va. 181. 

46 <C.J. p 1120 note 9L ' 

71. W.Va.—Adams v. Guyandotte 
Valley R. Co., supra. 

46 C.J. p 1120 note 92. 

72. L€l—S mith v. Chappell, 148 So, 

242, 246, 177 La, 31L * 
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interest any party opposite in interest ^lot 

necessarily a party to the record, but any pei*soa 
whose interests are antagonistic;75 one whose per¬ 
sonal and hnaneial interests, either immediate or 
remote, are in antagonism to the like interests of a 
protected party to the controversy;7® one on the 
other side of the suit, whether having an interest 
or not;77 a real party in interest.78 The phrase 
has been said to include an assignor or assignee of 
a claim ;7® an intervener;®® and a mortgagor and 
a mortgagee.®! 

The term ^^opposite party^ is treated in various 
connections throughout this work, as in statutes 
providing for service of a case-made see Appeal 
and Error § 937; in codes providing that in all 
applications for a new trial the opposite party shall 
be served with a copy of the rule nisi, unless such 
copy is waived, as discussed in New Trial § 138; 
and in statutes dealing with the competency of wit¬ 
nesses in actions by or against representatives, sur¬ 
vivors, or successors in title or interest of persons 
deceased or incompetent as to which see. the C.J.S. 
title Witnesses §§ 145-203, also 70 C.J. p 226 note 
77-p 284 note 6 . The terms "opposite party’’ and 
"opposite parties” have been held synonymous with, 
and also have been distinguished from, "adverse 
party” see 2 C.J.S. p 604 note 33. 

Other phrases employing the word "opposite” and 
as to which more recent adjudications have not been 
found see 46 C.J. p 1120 notes 8-14 

OPPOSITION. A word broad in its meaning.®® It 
is defined as meaning the act of opposing or resist¬ 
ing; antagonism; the state of being opposite or 
opposed; antithesis; also, a position confronting 
another or a placing in contrast. That which is, or 
furnishes an obstacle to some result; as, the stream 
flows without opposition. The word is often used 
adjectivelyj as, the opposition press.®® 

Ta Okl.—^In re Wah-shali-she-me- 
tsa-he, 289 P. 177, 178, 111 Okl. 177. 

46 aJ. p 1120 note 95. 

Slmtlarly defined 

A party bn the other side of the 
record, or a party on the same side 
with whom there is some right to be 
adjusted in the action.—^Rose, etc., 
hitd. V.. Campbell, etc., Ltd., 17 Bask. 

U 282, C19283 4 Dom.L.R. 92, 94, 

C1923] 2 WestWkly. 1067. 

74. W.V€L—^Morrison v. Leach, 47 
S.B. 287, 288, 55 W.Va^ 126, 

75. Mich.—Cutter v. Powers, 166 
N.W. 1029, 1038, .200, MIoh. 375. 

70. Mich.—Hayes v, Skeman, 257 N. 

W. 866 , 868 , 269 Mich. 478.' 

77. ^ex.—Peil v. Warren, CivAppi^ 

187 S.W. 1052, 1054. 


"Opposition” has been contrasted with "acqui¬ 
escence” see 1 C. J.S. p 917 note 55. 

As a teiin relating to the law dealing with upris¬ 
ings against constituted authority or established 
political systems see Insurrection and Sedition § 
1 a. 

Under the civil laWj technically, an act by which 
the execution of a judgment by default is resisted, 
having for its object the prevention of a sale, until 
the interests of the opposing party are secured.®^ 

In Louisiana "third opposition,” the statutory 
method of intervention in an action by one not 
originally a party thereto who claims an interest 
in property seized on execution in the action, is 
discussed in Executions §§ 165, 252. 

OPPEESS. To crush, burden, or trample down by 
abuse of power or authority.®® "Oppress” has been 
held synonymous with "incumber” or ^^encumber” 
see 42 C.J.S. p 549 note 41. 

OPPBESSION. It has been said that the word 
"oppression” has not acquired a strictly technical 
meaning, and may be taken in its ordinary sense,®® 
and in this sense it is defined as an act of cruelty^ 
severity, unlawful exaction, domination, or exces¬ 
sive use of authority;®.7 an act of subjecting to 
cruel and unjust hardship;®® an act of domina¬ 
tion.®® 

Oppression is a statutory offense which is distin¬ 
guished from the crime of extortion in Extortion § 
1; and is discussed as an offense by an officer in 
Officers § 133. Wrongful conduct which is affected 
by oppression as the basis for an award of exem¬ 
plary damages see Damages § 123 b. 

OPPRESSIVE. H^rsb, rigorous, or severe.®® Test¬ 
ed. by ordinary definition and by common under¬ 
standing, the word "oppressive,” as applied to con- 

Fop cases stating tbe law of Quebec 
see 46 C,J: p 1121 note 18 [c]. 

86 . Webster New Int.I>. 

86 . Mont.—^Ramsbacher v. Hohman, 
261 P. 278, 276; 80 Mont. 480. 

87. Tex.—Tarbrougb v. Brookins, 
ClvJVpp., 294 S.W. 900, 904. 

46 C.J. p 1121 note 22. 

88. Cal.-rBaker v. Peck, 86 P. 2 d 404, 
406, 1 Cal.App.'2d 281-^—Spencer v. 
San Francisco Brick Co., 89 P. 861, 
852, 6 Cal-App. 126. 

Cal.—Baker v. Peck, 8 f P.2d 404, 
400, 1 Cal:App.2d 231. 

90. Han.—Corpus Jtiria Quoted in. 
Hureka Building & ‘Loan Ass’n v. 
Myers, 78 P,2d 68 , 7l, 147 Kan, 

609. : . . V 

46 C;J. p 1121 nbts 27.^“ 


78. Mich,—Reed. V. Whipple, 103 N. 
W. 648, 653, 140 Mich..?. 

79. U.S.—White V. Wansey, Mich., 
116 F. 345, 846, 63 C.C.A. 634. 

80. Eng,—Studley v. Studley, [1913] 
P. 119. 

81. Man.—^In re Canadian Pac. R. 
Co., 13 Man, 200 . 204. . 

Ont—^Re Toronto, etc., R. Co., 27 Ont. 
690, 691. 

82. Cal,—^People v. Mints, 290 P. 
98, 97, 106 QalJlpp. 725. 

83. Cal.—People v.’ Mintz, supra- 
84., Pa.—^Poor Ministers Relief 

Corp. V. Wallace,' 3 Rawle 109, 125. 
Zn Fren<fii. law 

*-A motion to open a judgment by 
default • iajadt let the defendant in to 
a defense.*'—^Black L.I>. 
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duct, means conduct that is unjustly burdensome, 
harsh, or merciless.^^Oppressive” has been dis¬ 
tinguished from ^^confiscatory^^ see 15 C.J.S. p 828 
note 9* 

The term "oppressive child labor^^ used in the 
child labor provisions of the Pair Labor Standards 
Act of 1938, 29 U.S.C.A. §§ 201-219, is discussed in 
Master and Servant § 14 b. 

OPPBOBEIOUS. Eeproachful; scurrilous; infa¬ 
mous.®^ 

OPTANDUM. As the first word of a maxim as to 
which there have been no recent applications see 46 
C. J. p 1121 note 30. 

OPTICAL. An adjective derived from the same 
root as "optics.”®® The term "optical” relates to 
the phenomena of both light and vision,®^ and 
means relating to the science of optics ;®5 relating 
to, or connected with, the science of optics; based 
on, or constructed in accordance with, the laws of 
optics.®® 

OPTICIAN*. One who is versed in optics; a maker 
of optical instruments; one who fits glasses to the 
eyes;®*^ one engaged in the business of furnishing 
glasses to customers on the prescription of a li¬ 
censed optometrist or qualified physician and fitting 
the frames thereof to the face;®® a person who 
manufactures, sells, repairs, and dispenses instru¬ 
ments for the strengthening and preservation of the 
human eye.®® It has been said that an optician is 
not a licensed practitioner, but is one who makes 
eyeglasses and lenses and fills prescriptions of the 


oculist or optometrist in the same manner as the 
druggist carries out the direction or prescription of 
the physician.^ According to the common under¬ 
standing of the term, an optician does not treat 
or profess to treat, operate on, or prescribe for any 
physical injury to or deformity of another, and he 
does not treat disease or operate surgically.® In 
distinguishing between an optician and a mere re¬ 
tailer who sells complete eyeglasses regardless of 
the need of the customer, it has been su.d that the 
latter merely lets the customer try on various pairs 
and pick out the pair that seems to fit.® 

The terms "oculist,” "ophthalmologist,” "optome¬ 
trist,” and other related terms are treated in Physi¬ 
cians and Surgeons § 1, as is the distinction be¬ 
tween an optician and an optometrist, see also 46 C. 
J. p 1122 note 37 [b]. 

OPTICS. That branch of physical science which 
treats of the nature and properties of light, the 
laws of its modification by opaque and transparent 
bodies, and the phenomena of vision.^ 

Optic atrophy. The term "optic atrophy^^ is gen¬ 
erally defined as a wasting away or diminution of 
the nerves or any part of the eye;® a condition in 
which the eye nerve is dead, or approaching that.® 
This condition generally results in total loss of 
sight.7 

OPTIMA; OPTIMAM; OPTIMUS. As the first 
words of maxims as to which there have been ho 
recent applications see 46 C.J. p 1122 notes 40-48. 

OPTIMA EST LEGIS INTERPRES OONTSXJETU- 


91. N.T.—Domus Realty Corpora- 
tlon V. 8440 Realty Co., 40 N.T. I 
S.2d 69, 73, 179 Misa 749. 

92. Webster New Int,D. 

"Opprobrious words, abusive lan- 

guagre, or insulting conduct" as 
Justification for an assault or as¬ 
sault and battery see Assault and 
Battery § 91. 

93. XJ.S.—^U. S. V. Bliss, 6 Cust«A 
433, 439. 

94. U.S.—Clara M. Femer v. U. S., 
28 Ct.Cust.App. 68, 68—U. S. v. 
Bliss & Co., 6 CustA.pp. 433, 440. 

"Optical instrument" see 44 C.J.S. P 
418 notes 98-2. 

95. TT.S.—S- V. International For¬ 
warding Co., 9 CustApp. 166, 167— 
U. S. V. Bliss, 9 CustJlpp. 433, 489. 

96. XJ.S.—^XJ. S. V. International For¬ 
warding Co., 9 CuatA.pp. 166, 167. 

97. Tenn.—O'Neil v. State, 90 S.W. 
627, 628, 629, 115 Tenn. 427, 3 Ii.R. 
A.,N.S., 762. 

Fitting glasses by optioian 
It has been stated that fitting 


glasses means fitting them to the 
eyes as well as to the face, and that 
the only fitting the optician may 
properly do is to fit the glasses to 
the face by bending the frames.— 
Rowe V. Standard Drug Co., 9 N.E. 
2d 609, 613, 614, 132 Ohio St 629. 
sa Ohio.—Rowe V, Standard Drug 
Co., supra. 

Similarly defined 

An "optician" furnishes eyeglass¬ 
es from the prescription of an op¬ 
tometrist and must grind the glass¬ 
es or have them ground according 
to the prescription, set them into a 
frame, and bend the frame to fit the 
face.—City of Springfield v. Hurst 
56 N.E.2d 185, 186, 144 Ohio St 49. 
99. Tenn.—O'Neil v. State, 90 S.W. 
627, 629, 115 Tenn. 427, 8 L.RA-,N. 
S., 762. 

1. N.T.—Stern v. Flynn, 278 N.T. 
S. 598, 599, 154 Misc. 609. 

2. Tenn.—O'Neil v. State, 90 S.W. 
627, 629, 115 Tenn. 427, 3 Li.R.A,N. 
S., 762. 


a Ohio.—City of Springfield v. 
Hurst, 66 N.B.2d 185, 186, 144 Ohio 
St 49. 

4 . U.S.—U. S. V. International For¬ 
warding Co., 9 CustA.pp. 156, 159. 

46 C.J. P 1122 note 38. 

inolndes: <1) Geometrical op¬ 
tics; (2) physical optics, embracing 
(a) the undulatory theory, and the 
effects explained by it as polariza¬ 
tion, refraction, and interference; 
and (b) electro-optics, treating of 
the mutual relations of light and 
electricity; and (3) physiological 
optics, treating of such phenomena 
as depends on bodily function or 
brain action,"—O'Neil v. State, 90 S. 
W. 627, 629, 116 Tenn. 427, 3 Ii.R.A., 
N.S., 762. 

5. N.T.—In re Petersen, 269 N.T.S. 
646, 648, 149 Misc. 869. 

6. N.C.—Glenn v. Gate City Life 
Ins. Co., 18 S.E.2d 113, 115, 220 N. 
C. 672. 

7- N*T.—^In re Petersen, 269 N.T.S. 
646, 648, 149 MiSC. 869. 
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DO. A Tnft™n meaning ^^Custom is the best inter¬ 
preter of the 

OPTION. The word ^^option” is a term of business 
usage rather than of strictly legal nomenclature^ 
and has frequently been used to include indiscrim¬ 
inately both binding conditional contracts and mere 
unsealed offers without consideration, as stated in 
Contracts § 100 e. However, the very meaning of 
the word ^'option^^ implies a right to act or not as 
the optionee may choose,^® and in this sense the 
word has been variously defined as meaning the 
right of choice right of election^^ to exercise a 
privilege;^^ power or right of election;!^ right of 
choice between two things, courses, or proposi- 
tions,^5 and the choice of one excludes the choice 
of the other, called the altemative;^® power of 


choosingliberty to elect between alternative;^^ 
right, power, or liberty of choosingis between al- 
tematives,2<^ or the exercise of such right,power, 
or libertythe exercise of the power of choice^^ 
which may or may not be exereised.^^ The word 
"option^' is also defined as meaning an altema- 
tive;25 choicediscretion;electionprefer- 
ence;29 privilegeor wish.^l It has been said 
that it cannot be given the meaning of must or 

shall.82 

"Option” has been distinguished from "deposit” 
see 26 C.J.S. p 723 note 96, and has been held not 
synonymous with "discretion” see 27 C.J.S. p 134 
note 35. 

In addition to the discussion of the term "option” 
in Contracts § 100 e, the term is also treated in vari- 


a Miss.—Oorpus Jtiris oited in 
Henry v. Board of Sup'rs of New¬ 
ton County, 84 So.2d 232, 233, 203 
Miss. 780. 

46 C.J. P 1122 note 89. 

9 . Mo.—Suhre v. Busch, 120 S.W.2d 
47, 58, 843 Mo. 170. 

10. IJ.S.— T, S. C. Motor Freight 
Lines V. Leonard Truck Lines, D. 
C.La., 57 P.Supp. 628, 630. 

IL Minn.—Oleson v. Bergwell, 283 
N.W. 770, 773, 204 Minn. 450. 

K.Y.—^Fawcett Publications v. New 
World Club, 72 N.T.S.2d 768, 770. 
SimUavly defined 

Right of choice or election.— 
Montgomery v. Hundley, 103 S.W. 
527, 531, 205 Mo. 188, 11 L.R.A.,N.S., 
122 . 

la ria.—^Malone v. Meres, 109 So. 

677, 698, 91 Fla. 709. 

Mo.—Suhre v. Busch, 120 S.W.2d 47, 
58, 843 Mo. 170—Lively v. Tabor, 
107 S.W.2d 62, 66 , *841 Mo. 862, 111 
A.L.R. 976. 

Tex.—^Mercantile Nat. Bank at Dal- 
l€U3 V. ChanOwsky, Civ.App., 89 S. 
W.2d 1068, 1069. 

la Mo.—Suhre v. Busch, 120 S.W. 
2d 47, 63, 848 Mo. 170—Lively v. 
Tabor, 107 S.W.2d 62, 66 , 341 Mo. 
862, 111 AL.R. 976. 

46 C,J. p 1123 note 61. 

14. Al€u—Harper v. Bibb, 47 Ala. 
647, 651. 

Mich.—Gould V. Harley, 183 N.W. 
706, 706, 216 Micfii. 234. 

15. Fla.—^Malone v. Meres, 109 So. 
577, 693, 91 Fla. 709. 

Tex.—Mercantile Nat Bank at Dal¬ 
las V. Chanowsky, ClvA.pp., 89 S. 
W. 2 d 1068, 1069. 

la Fla.—^Malone v. Meres, 109 So. 

577, 693, 91 Fla. 709. 

Tex.—Mercantile Nat. Bank at Dal¬ 
las V. Chanowsky, Civ.App., 89 S. 
W. 2 d 1068, 1069. 

Vr. Fla.—Malone v. Meres, 109 So. 
577, 693, 91 Fla. 709. 


Minn.—Oleson v. Bergwell, 283 N.W. 

770, 773, 204 Minn. 460. 

N.T.—^Fawcett Publications v. New 
World Club, ¥2 N.T.S.2d 768, 770. 
Tex.—Mercantile Nat. Bank at Dal¬ 
las V. Chanowsky, Civ.App., 89 S. 
W.2d 1068, 1069. 

18. Tex.—^Norwood v. Adams, Civ. 
App., 61 S.W.2d 626, 626. 

Wis.—Nelson v. Nelson, 169 N.W. 

278, 279, 168 Wis. 116. 

Similarly defined 

Right power, or liberty to elect 
between alternatives.—^Hyatt v. Vin- 
ita Brass Works, 214 P. 706, 707, 89 
Okl. 171. 

19. Tex.—Norwood v. Adams, Civ. 
App., 61 S.W.2d 626, 626. 

Wis.—^Nelson v. Nelson, 169 N.W. 

278, 279, 168 Wis. 116. 

Similarly defined 

Liberty to choose without re¬ 
straint.—State ex rel. Connor Lum¬ 
ber & Land Co. v. Circuit Court for 
Milwaukee County, 250 N.W, 763, 
764, 218 Wis. 141. 

2 a Ky.—City of Middlesboro v. 
Terrell, 81 S.W.2d 866 , 868 , 269 
Ky. 47. 

Similarly expressed 
Right to choose between one of 
two or more alternatives.—^Malloy v. 
Drunheller, 122 P. 1005, 1009, 68 
Wash. 106—46 C.J. p 1128 note 64. 

2 L Ky.—City of Middlesboro v. 
TerreU, 81 S.W.2d 865, 868 , 269 Ky. 
47. 

Tex.—^Norwood v. Adams, Civ.App., 
61 S.W.2d 625, 626. 

22 . Tex.—Norwood v, Adams, supra. 

23. D.S.—^Leroux & Co. v. Mer¬ 
chants Distilling Corp., C.CA.Ind., 
166 F.2d 481, 482. 

N.T.—^Fawcett Publications v. New 
World aub, 72 N.T.S.2d 768, 770. 

24. XT.S,.—^Leroux & Co. v. Mer¬ 
chants Distilling Corp., CC.A.Ind.> 
165 F.2d 481, 482. 
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25. Fla.—^Malone v. Meres, 109 So. 
677, 693, 91 Fla. 709. 

Minn.—Oleson v. Bergwell, 283 N.W. 

770, 773, 204 Minn. 450. 

N.T.—^Fawcett Publications v. New 
World aub, 72 N.T.S.2d 768, 770. 
Tex.—^Mercantile Nat, Bank at Dal¬ 
las V. Chanowsky, CivA.pp., 89 S, 
W. 2 d 1068, 1069. 

26. N.T.—^Fawcett Publications v. 
New World Club, 72 N.T.S.2d 768, 
770. 

Tex.—^Norwood v. Adams, ClvJLpp., 
61 S.W.2d 626, 626. 

46 C.J. P 1123 note 61. 

27. Ky.—City of Middlesboro v. 
Terrell, 81 S.W.2d 865, 868 , 259 Ky. 
47. 

Tex.—Norwood v. Adams, Civ.App., 
61 S.W.2d 626, 626. 

2 a Tex.—Norwood v. Adams, supra. 
46 ax p 1123 note 62. 

29. Tex.—Norwood v. Adams, su¬ 
pra. 

46 C.X p 1123 note 66 . 

Sa Ga.—^Mattox v. West 21 S.B. 

2d 428, 481, 194 Ga. 310. 

Ky.—City of Middlesboro v. Terrell, 
81 S.W.2d 866 , 868 , 269 Ky. 47. 

Mo.—Suhre v. Busch, 120 .S.W.2d 47, 
63, 343 Mo. 170—^Lively v. Tabor, 
107 S.W.2d 62, 66 , 341 Mo. 862, 111 
A.L.R. 976. 

46 ax p 1123 note 67. 

Similarly expressed 
A stipulated privilege, given to a 
party in a time contract, of demand¬ 
ing the fulfillment on any day with¬ 
in a specified limit.—^Burch v. South 
Carolina Cotton Growers' Co-op. 
Ass'n, 187 S.F. 422, 424, 181 S.C. 296. 

3L Al€u—^Harper v.. Bibb, 47 Ala. 
647, 661. 

Mich.—Gould v. BCarley, 188 N.W. 
706, 706, 216 Mich. 234. 

32. Ky.—City of Middlesboro v. 
Terrell, 81 S.W.2d 866 , 868 , 269 
B:y. 47. 
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ous other places throngliont this work, particular 
reference being made to the C.J.S. titles Sales § 
33, also 55 C.J. p 107 note 22-p 111 note 89, and 
Vendor and Purchaser §§ 4-19, also 66 C.J. p 485 
note 90-p 510 note 59. Options are treated through¬ 
out the title Landlord and Tenant, and for specific 
references see the index to that title. Emplo 3 rment 
contracts containing options to extend the tem are 
treated in Master and Servant § 10 b. Options to 
buy and sell stock are discussed in Corporations § 
405, and the word ^‘option,” as a term relating to 
speculation, is defined in Gaming § 1 h. For other 
references consult the Descriptive-Word Index. 

Phrases employing the word are set out in the 
note.®'^ 

OPTIONAL. Involving an option; depending on 
the exercise of an option; left to one^s discretion 
or choice; not compulsory.s^ 

OPTO. A prefix meaning relating to the eyes or 
vision.^5 

OPTOMETRIST, See Physicians and Surgeons 

§ 1 . 

OPTOMETRY. See Physicians and Surgeons § 1. 

0 Jt. As an abbreviation for "owner’s risk” see Ab¬ 
breviations 1C J.S. p 276 note 5. 


OR. 

In General 

The word "or” is used infrequently as a noun,36 
and in an adjectival sense to designate a cei'tain 
kind of oil or gas lease discussed in Mines and Min¬ 
erals § 203 b. Ordinarily "or” is a con junction,3 7 
and in the following paragraphs and subdivisions it 
is treated as being a conjunction. 

It has been said that the word "or” has a well- 
defined meaning and use,38 but it also has been stat¬ 
ed that the term is difficult to define.36 It is not 
regarded as a technical term,46 and is without tech¬ 
nical or inherent meaning, receiving in the law the 
same meaning that it carries in common usage, and 
being referred to as an empty term, a mere color¬ 
less particle, which derives its meaning or force 
from what comes before or after.^i 

The word "or” may be used either as a disjunc¬ 
tive or as a conjunctive, as discussed in the follow¬ 
ing snbdirisions, and in distinguishing between 
these two uses of the word it has been stated that, 
when "or” is used as a conjunctive, it groups the 
subjects into classes, and, when used in a disjunc¬ 
tive sense, it separates the classes.^ 3 

Disjunctive or Explanatory Sense 

The word "or” is variously referred to as the 
"disjunctive the "disjunctive conjunction 


33. Phrases 

(1) “Option law,*’ sometimes re¬ 
ferred to as “local option law." see 
52 C.J.S. p 1028 notes 90, 91. the 
C.J.S. titles Municipal Corporations 
S 195, and Statutes S 402. also 59 
dJ. p 1147 notes 76-84. 

(2) “Option of extension” distin- 
STuished from “option of renewal” 
see 35 C.XS. p 290 note 77. 

(3) “Options to purchase” see the 
index to the title Landlord and Ten¬ 
ant; and see the C.J.S. title Ven¬ 
dor and Purchaser $ 4. also 65 C.J. p 
485 note 91. 

(4) Other phrases as to which 
more recent adjudications have not 
been found see 46 dJ. p 1123 notes 
67-83. 

34. Webster New Int.3X 
Phrases 

<1) “Optional, bonds” sometimes 
interchangreable with “callable 
bonds’^ see 12 dJ.S. p 886 note 42. 

(2) “Optional pool plan."—^Burch 
T* South Carolina Cotton Growers* 
Co-op. Ass’n. 187 S.B. 422. 424, 181 
S.d 1296. 

36. Ohio.—^E3me v. ^tna Casualty 

4b Surety 38 N.Sl2d 1008, 1010, 

66 Ohio App* 277. 


36. Xel heraldry, a term used signir- 
fj-ing gold.—^Black L.!). 

37. Fla.—Pompano Horse Club v. 

State. Ill So. 801, 805, 93 Fla. 415, 
62 A.1..R. 61. ' 

Mass.—^Robertson v. Robertson. 48 
N.E.2d 29. 34. 313 Mass. 520. 

Mo.—State v. Studebaker, 66 S.W. 

2d 877. 882, 334 Mo. 471. 

Okl.—School Dist. No. 9 of Tulsa 
County V. Board of Com’rs of Tul¬ 
sa County. 280 P. 807, 808, 138 Okl. 
254. 

P€u—^Philadelphia Nat. Bank v. 
Buchman. 171 A. 589. 591. 814 Pa. 
343. 

Similarly stated 

<1) An alternative conjunction.— 
Georgia Paper Stock Co. v. State Tax 
Board of Georgia. 164 S.B. 197, 198, 
174 Ga. 816. 

(2) A conjunction, disjunctive and 
correlative.—^Kansas City Life Ins. 
Co. V. Wells, ddA.N.D., 183 P.2d 
224, 227. 

38. N.Y,—In re Jenkins’ Estate. 291 
N.Y.S. 988, 991, 992, 161 Misc. 359. 

39. Ala.—^Harris v. Parker, 41 Ala. 
604, 615. 

46 dJ. P 1124 note 99. 

40. Ind.—^Btardy v. Smith, 123 N:E. 
438, 440, 71 lnd.App. 688, 
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4L Tex.—^Alexander v. State. 204 S. 
W. 644, 646, 84 Teac-Cr. 75. 

42. Iowa.—^Ballard-Hassett Co. v. 
Miller, 260 N.W. 65. 67,. 219 Iowa 
1066—^KaJbach v. Service Station 
Bduipment Co., 224 N.W. 78, 76, 
207 Iowa 1077. 

43. U.S.—In re Rice, App.D.d, 165 
F.2d 617, 619. 

Cal.—^Ravizza v. Budd & Quinn, 120 
P.2d 866, 868, 19 Cal.2d 289—Peo¬ 
ple V. McMillan, 114 P.2d 440, 443, 
45 Cal.App.2d Supp. 821—^People v. 
Wahl. 100 P.2d 650, 651, 89 Cal. 
App.2d Supp. 771. , 

Colo.—^Barrow v. Wllcoxson, 14 P. 
2d 1095, 1096. 91. Colo. 278—Denver 
Horse Importing Co, v. Schafer, 
147 P. 367, 371, 68 Colo. 876. 

Fla.—C. F. Wheeler Co. v. Pullins, 
11 So.2d.303. 304, 162 Fla. 96— 
Holder v. State, 187 So. 781, 782, 
136 Fla. 880. 

Ga.—National Accident St Health 
Ins. Co. V. CSiilds, 9 S.E.2d 108. 
Ill, 62 Ga.App. 633. 

Ind.—^Hardy v. Smith, 123 NJB3. 488, 
440,'71 IndwA.pp. 688. 

Iowa.—State v. Hartung, SO N.W.2d 
491, 499, 239 Iowa 414. 

Minn.—Chisholm v. Davis, 292 N.W. 

268, 270, 207 Minn. 614. 

Mo.—Rust V. Missouri Dental Board, 
156 S.W.2d 80. 85, 348 Mo. 616— 
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ordinarily used®* it means one or the other of two, 
but not both,59 as, you may read or write,®® that is, 
you may do one of two thii^ at your pleasure, but 
not both;®i generally corresponding to “either, 
as “either this or that,”®® or “one or the other,”®^ 
being frequently used with “either^' as a correla¬ 
tive.®® 


The word “or’^ may be used to mark off and sep¬ 
arate alternative ideas,®® and it may indicate one 
or the other of two or several persons, things, or 
situations, and not a combination of thein.®^ It. 
often connects a series of words or propositions, 
presenting a choice of either,®® as, he may study 


•‘N’or** as performlngr same office in 
nesrative propositions see 66 C.J.S. 
p 606 note 54. 

58. Ill.—Kuehner v. City of Free¬ 
port, 32 N.m 372, 374, 143 HI. 02. 
17 L.R.A. 774—Field v. Freed. 101 
I11.APP. 610. 624. 

59 . U.S.—^Douglass v. Byre. D.C.Pa., 
7 F.Cas.No.4,032. Gilp. 147. 

m.—^Kuehner v. City of Freeport. 32 
N.B. 372. 374. 143 Ill. 02. 17 L..R.A. 
774_Field v. Freed, 101 IlLApp. 
610, 624. 

Similarly expressed 

( 1 ) ‘‘Or** marks an alternative, and 
an alternative implies a choice of 
either, but not both.—^Maone v. Gen¬ 
eral StSel Castings Corporation, 36 

A. 2d 105, 106, 154 Pa.Super. 460. 

(2) “Or** marks an alternative and 
presents a choice, implying an elec¬ 
tion to do one of two things. 

Ala.—Atlantic Coast Line R. Co. v. 
Holman, 33 So.2d 365, 367, 33 Ala. 
App. 310. 

Ga.—Georgia Paper Stock Co. v. 
State Tax Board of Georgia, 164 
S.B. 107, 108, 174 Ga. 816. 

(3) It signifies that one of two 
things may be done, but not both.— 
Caster v. McClellan, 108 N.W. 1020, 
1021, 132 Iowa 502. 

( 4 ) “Or** is ordinarily employed to 
indicate an alternative, as one or the 
other, but not both, of two or more 
persons or things.—^Koch v. Fox, 75 
2T.T.S. 013, 916, 71 App.Div. 288. 
Zadioatlng power to do both 

“The word *or* may, it is true, be 
used in such a sense as indicating 
that the power is to do one only of 
two things; but quite as frequently 
the use of the word *or* denotes that 
the power slanted is to do either; 
that is to say, both of the things 
mentioned.**—^Pollock v. The Laura, 

B. C.N.Y., 5 F. 133, 137—46 CJ. P 
1125 note 39. 

ea tLS.—Ohio Fuel Supply Co. v. 

Paxton, IXC-Ohio, 1 F.2d 662, 664. 
Colo.—Denver Horse Importing Co. 
V. Schafer, 147 P. 367, 371, 58 Colo. 
376. 

Idaho.—^State v. Sawtooth Men's 
Club, 85 p.2d 605, 608, 50 Idaho 
616. 

La.—Swift & Co. V. Bonvilltdn, 71 
So. 849, 857, 139 La. 558—^Bordelon 
V. National Life & Accident Ins. 
Co., App., 187 So. 112, 115. 

Mont.—Shields v. Shields, 130 P.2d 
528, 530, 115 Moni 146. 

Neb.— L ancaster County Bank v. 


Marshel, 264 N.W. 470. 475, 130 
Neb. 141. 

N.T.—^Austin V. Oakes, 1 N.T.S. 307, 
310, 48 Hun 492. 

61« U.S.—Ohio Fuel Supply Co. v. 

Paxton, D.C.Ohio, 1 P.2d 662, 664. 
Colo.—^Denver Horse Importing Co. 
V. Schafer. 147 P. 367, 371. 58 Colo. 
376. 

Idaho.—State v. Sawtooth Men’s 
Club, 85 P.2d 605, 608, 59 Idaho 
616. 

La.—Swift & Co. V. Bonvillain, 71 
So. 840, 857, 130 La. 558—Bordelon 

V. National Life & Accident Ins. 
Co., App., 187 So. 112, 116. 

Mo.—^Boland v. Byrne, App., 145 S.W. 
2d 765, 757. 

Mont.—Shields v. Shields, 130 P.2d 
528, 530, 115 Mont. 146. 

Neb.—^Lancaster County Bank v. 
Marshel, 264 N.W. 470, 475, 130 
Neb. 141. 

N.T.—Austin v. Oakes, 1 N.T.S. 307, 
310, 48 Hun 492. 

62. U.S.—Ohio Fuel Supply Co. v. 
Paxton, D.O.Ohio, 1 F.2d 662, 664 
—& B American Mach. Co. v. 
U. S., Ct.Cl., 11 F.Supp. 48, 53. 

Ala.—^Atlantic Coast Line R, Co. v. 
Holman, 33 So.2d 365, 367, 33 Ala. 
App. 310. 

Ark.—^Beasley v. Parnell, 9 S.W.2d 
10, 12, 177 Ark. 912. 

Cal.—Oorpns Juris qnoted in Barker 
Bros. V. City of Los Angeles, 76 
P.2d 07, 08, 00, 10 Cal.2d 603—Cor¬ 
pus Juris quoted in People v. Fer¬ 
nandes, 16 P.2d 172, 178, 127 Cal. 
App. 45. 

Fla.—Cherry Lake Farms v. Love, 
176 So. 486, 488, 129 Fla. 469. 

Ill.—Kuehner v. City of Freeport, 32 
N.B. 372, 374, 143 Ill. 92. 17 L.R.A. 
774. 

Iowa.—Caster v. McClellan, 100 N. 

W. 1020, 1021, 132 Iowa 602. 

Kan.—^Third Nat. Bank v. Bond, 67 

P. 818, 819, 64 Kan. 346. 

Mo.—State v. Bradley, 179 S.W.2d 
98, 100, 352 Mo. 780—^Norberg v. 
Montgomery, 173 S.W.2d 387, 390, 
851 Mo. 180—corpus Juris quoted 
in State v. McGee, 83 S.W.2d 98, 
110, 336 Mo. 1082—Corpus Juris 
quoted in Dodd v. .Independent 
Stove & Furnace Co., 61 S.W.2d 
114, 118, 830 Mo. 662—Corpus Ju¬ 
ris cited in Hanley v. Carlo Motor 
Service Co., App., 130 S.W.2d 187, 
101 . 

N.J.—EBusiness Men*s Building & 
Loan Ass*n v. Tumulty, 180 A. 772, 
773, 13 N.J.Misc. 638. 
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N.T.—Austin v. Oakes, 1 N.T.S. 807, 
310, 48 Hun 402. 

46 C.J. P 1124 note 97. 

63. U.S.—^H & B American Mach. 
Co. V. U. S., Ct.Cl., 11 F.Supp. 48, 
63. 

Ala—^Atlantic Coast Line R. Co. v. 
Holman, 33 So.2d 365, 367, 33 Ala. 
App. 319. 

Ark.—^Beasley v. Parnell, 9 S.W.2d 
10, 12, 177 Ark. 912. 

Cal.— Corpus Juris quoted in Barker 
Bros. V. City of Los Angeles, 76 
P.2d 07, 08, 99, 10 Cal.2d 603— 
Corpus juris quoted in People v. 
Fernandes, 15 P.2d 172, 173, 127 
Cal.App. 45. 

Fla—Cherry Lake Farms r. Love, 
176 So. 486, 488, 129 IBTla 469. . 
Mo.—State v. Bradley, 179 S.W.2d 98, 

100, 852 Mo. 780—^Norberg v. 
Montgomery, 178 S.W.2d 387, 800, 
351 Mo. 180— Corpus Juris quoted 
in State v. McGee, 83 S.W.2d 08, 
110, 336 Mo. 1082— Corpus Juris 
quoted in Dodd v. Independence 
Stove & Furnace Co., 61 S.W.2d 
114, 118, 330 Mo. 662— Corpus Ju¬ 
ris cited in Hanley v. Carlo Motor 
Service Co., App., 180 S.W.2d 187, 

101 . 

46 C.X p 1124 note 08. 

Similarly expressed 

“It Is true that the word ‘or* is a 
disjunctive particle, and usually 
marks an alternative as either ‘this* 
or ‘that,* depending upon the words 
with which it is used.**— Corpus Ju¬ 
ris cited in Lahn v. Incorporated 
Town of Primghar, 281 N.W. 214, 
216, 225 Iowa 686. 

64. U.S.—H & B American Mach. 
Co. V. U. S., Ct.Cl., 11 F.Supp. 48, 
53. 

65. U.S.—^International Mercantile 
Marine Co. v. Lowe, D.CJN’.T., 19 
F.Supp. 907, 009. 

68. Ga.—^Union Central Life Ins. 
Co., V. Fulton Nat. Bank, 41 S.B. 
2d 780, 701, 74 Ga.App. 844. 

67. Mass.:—re Gto. 3 nior, 104 N.E. 
339, 340, 217 Mass. 86, L.R.A.1916A 
363. 

68. Cal.—^Tyson v. Burton, 204 P. 
760, 762, 110 CalA.pp. 428. 

Colo.—Denver Horse Importing Oo. 
V. Schafer, 147 P. 367, 371. 58 Colo. 
376. 

Fla.—Cherry Lake FEumas v. LoVe, 

! 176 So. 486, 488, 129 Fla 460— 

Pomi>ano Horse Club v. State, 111 
So. 801, 805, 93 Fla 415, 52 A.L.R. 

I 61. 
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law or medicine, or he may go into trade and 
a single use of the word "or’* may express an al¬ 
ternative as between each of a series of words.^^ 

is used to connect words, phrases, or claus¬ 
es, that is, expressions having the same grammati¬ 
cal construction,and is frequently employed to 
connect two words which express the same idea,7? 
and in common usage it is a disjunctive coordinat¬ 
ing two or more clauses to convey the meaning of 
succession by tums.73 

The word "ori' may indicate an appositional rela¬ 
tion of thought, that is, it may separate words or 
phrases, the second of which is the equivalent of, 
or is explanatory of, the first.74 As such it indi¬ 


cates an ea5)lanation,75 and is a word of explana¬ 
tion showing the relationship between the word 
preceding it and the word following it,7S being in¬ 
terpretative, expository,77 or explanatory^^ of the 
preceding word, and giving to the word preceding it 
the same meaning as that which follows.79 When 
so employed, the word does not suggest^o or 
marks 1 an alternative, but is used to express an al¬ 
ternative of terms, definitions, or explanations of 
the same thing in different words,^^ introducing a 
synonym for the preceding term.^^ In this sense 
the term may be construed as having the same 
meaning as *^alias,’^®^ *^eing,”^® "else,”86 «other- 
■wise,”®7 "otherwise called,”®^ "that "that is 
to say,”®® ^'to wit.”®i 


Idaho.—State v. Sawtooth Men’s 
Club, 85 P.2d 695, 698, 59 Idaho 
616. 

I,a.—Swift & Co. V. Bonvillaln, 71 
So. 849. 857, 139 La. 558. 

Mo.—Boland v. Byme, App., 145 S. 
W.2d 755, 767. 

Moht—Shields v. Shields, 139 P.2d 
528, 530. 115 Mont. 146. 
afTtillarly aacpressed 
**A disjunctive conjunction coordi¬ 
nating: two or more words or clauses 
each one of which In turn is regard¬ 
ed as excluding consideration of the 
other or others.”—State v. McGee, 
83 S.W.2d 98. 110, 336 Mo. 1082—46 
C.X p 1124 note 98 [a] (1). 

69. Idaho.—State v. Sawtooth Men’s 
Club, 85 P.2d 695, 698, 59 Idaho 
616. 

La.—Swift & Co. V. Bonvillaln, 71 
So. 849, 857, 139 La. 558. 

Mont.—Shields v. Shields, 139 P.2d 
528, 530; 115 Mont. 146. 

Va Mo.—^Rust V. Missouri Dental 
Board, 165 S.W.2d 80. 85. 348 Mo. 
616. 

7L TT.S.—^Elanseus City Liife Ins. Co. 
V. Wells, C.C.A.N.D.. 133 P.2d 224, 
227. 

72. Ga.—^Bveritt v. LaSpe 3 nre, 24 S. 

E.2d 381, 885, 195 Ga. 377. 

Mo.—State v. Studebaker, 66 S.W. 
2d 877, 882, 834 Mo. 471. 

78. Pa.—^Maone v. General Steel 
Castings Corporation, 36 A.2d 195, 
196, 154 Pa.Sup6r. 460. 

74. Miss.—Grenada Bank v. Petty, 
164 So. 316, 318, 174 Miss. 415. 

75. Ga.—^Everitt v. LiaSi>eyre, 24 S. 
E.2d 881, 385, 195 6a. 377. 

ttQj^ mi 

Where ”or’ is used to connect 
words which are added, not to point 
a contrast or a distinction, but to 
amplify and explain, the word ”or” 
may then be considered as meaning 
”in<iluding.”—Utica City Nat. Bank 
V. Gunn, 118 N.EL 607, 608, 222 N.T. 
204. 


76. U.S.—Bowles V. Weiner, D.C. 
Mich.. 6 P.ItD. 540, 542. 

77. U.S.—^Bowles v, Weiner, supra. 

78. U.S .—& B American Mach. 
Co. V. U. S.. CtCl., 11 P.Supp. 48, 
53. 

79. U.S.—^Bowles v. Weiner, D.C. 
Mich., 6 F.B.D. 540, 542. 

sa Miss.—Grenada Bank v. Petty, 
164 So. 316, 318, 174 Miss. 415. 
fflinflarly expressed 
The word “or,” when used not to 
connect two distinct facts of differ¬ 
ent natures, but to characterize and 
include two or more phases of the 
same fact, attended with the same 
result, states but a single grround 
and not the alternative.—^People v. 
Lavendowski, 160 N.E. 582, 586, 587, 
329 ni. 223. 

8L Ga.—^Everitt v. LaSpeyre, 24 S. 
R2d 381, 385^ 195 Ga. 877. 

82. U.S.— Corpus juris quoted in 
Bowles V. Weiner, D.C.Mich., 6 F. 
R.D. 640, 542. 

Miss.— Corpus Jnzis quoted in Gren¬ 
ada Bank v. Petty, 164 So. 316, 
318, 174 Miss. 415. 

46 CJ. P 1125 note 26. 

Similarly expressed 
“It is sometimes used to intro¬ 
duce a reiteration of the same idea, 
and to express it in a somewhat dif¬ 
ferent way.”—^Whitaker v. State, 76 
S.B. 258, 260, 11 Ga.App. 208. 

83. U.S.—Corpus Juris quoted in 
Bowles V. Weiner, D.C.Mich., 6 F. 
B.D. 540, 542. 

Miss.— Corpus Juris quoted in Gren¬ 
ada Bank v. Petty, 164 So. 816, 
318, 174 Miss; 416. 

46 C.J. P 1125 note 27. 

84. U.S.— Corpus juris quoted in 
Bowles y. Weiner, D.C.Mich., 6 F. 
R.D. 540, 542. 

46 ax P 1125 note 28. 

85. U.S.— Corpus Juris quoted in 
Bowles V. Weiner, D.aMlch., 6 F. 
B.D. 540, 642. 

Ga.—Everltt v. LaSpeyre, 24 S.E.2d 
381, 385, 195 Ga. 377. 
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Miss.—corpus Juris quoted in Gren¬ 
ada Bank v. Petty, 164 So. 316, 818, 
174 Miss. 415. 

46 C.X p 1125 note 29. 

86. Njr.—eBusiness Men’s Building 
& Loan Ass’n v. Tumulty, 180 A. 

772, 773, 13 N.XMisc. 638. 

87. U.S.—Corpus Juris quoted in 
Bowles V. Weiner, D.C.lidich., 6 F. 
R.D. 540, 542. 

Kan.—Standard Oil Co. v. Heed, 266 
P. 735, 736, 126 Kan. 63. 

Miss.—Corpus Juris quoted in Gren¬ 
ada Bank v. Petty, 164 So. 816, 
818, 174 Miss.‘415. 

N.X—EBusiness Men’s Building & 
Loan Ass’n v. Tumulty, 180 A. 772, 

773, 13 N.XMisa 638. 

“Or*' and “otherwise" have sub¬ 
stantially the same meaning.— 
American Fidelity Co. v. R. L. Gins- 
burg Sons’ Co., 163 N.W. 709, 718, 187 
Mich. 264. 

8a U.S.—Corpus juris quoted in 
Bowles V. Weiner, D.C.Mich;, 6 F. 
R.D. 640, 542. 

Miss.—Corpus Juris quoted in Gren¬ 
ada Bank v. Petty, 164 So. 816, 
318, 174 Miss. 415. 

46 ax p 1125 note 81. 

89. U.S.—Corpus Juris quoted iu 
Bowles V. Weiner, D.C.Mich., 6 F. 
R.D. 640, 642. 

Miss.—Corpus Juris quoted lu Gren¬ 
ada Bank v. Petty, 164 So. 316, 818, 
174 Miss. 415. 

Mo.—^Dodd V. Independ^hce Stove & 
Furnace Co., 51 S.W.2d 114, 118, 
330 Mo. 662. 

46 ax p 1125 note 32. 

9a U.S.—Corpus Jtirls quoted in 
. Bowl^ V. Weiner, D.aMlch., 6 F. 
R.D. 640, 542. 

Ga.—^Everitt v. LaSpe 3 rTe, 24 S.E.2d 
881, 886, 196 Ga 877. 

Miss.^-COrpns Juris qubted in Gren¬ 
ada Bank V. Petty, 164 So. 316, 
818, 174 Miss. 415. 

46 ax p 1125 note 83. 

91. U.S.—& B Ameprican Mach. 
Co, V. U. S-, CtCL, 11 F.SUPP, 48, 
58—Corpus Juris quoted in Bowles 
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When the word is used in an explanatory 
sense,^2 it may imply substitution,discretion, or 
choice,as when it is used between two terms 
which describe different subjects of a power 
but a distinction has been made between directory 
provisions and permissible provisions, "discretion^' 
being implied as to the former^^ and "choice" as to 
the latter.97 

Conjunctive Sense 

While the word "or," in ordinary, accurate, and 
natural use, has a disjunctive meaning, as discussed 
in the previous subdivision, and does not have a 
conjunctive meaning,98 the word is not always a 
disjunctive,^^ and is not always used as a disjunc¬ 
tive particle to mark an alternative and correspond¬ 
ing to "either," and as implying the necessity of 
an election between oUe or the other of two things.^ 
The popular use of the word is loose and inaccu- 
rate,2 and its strict meaning is more readily depart¬ 


ed from than that of almost any other word.^* It is 
not always accepted in accordance with its strict 
grammatical sense,^ and not infrequently it be¬ 
comes necessary to give to the word a meaning 
other than, or different from, that ordinarily as¬ 
signed to it in common speech 8 Thus it has been 
said that the books are full of familiar instances 
in which the word "or," appearing in a variety of 
instruments, is held not to have been used in its 
ordinary disjunctive signification,® but the ordinary 
significance of the word, that is, as a disjunctive, 
is often discarded in order to effectuate a contrary 
manifested intent,^ and the power of the courts to 
do this in a proper case has never been questioned.® 
The courts have held the doctrine to be elementary 
that the word "or" may be used, interpreted, or 
construed® in a conjunctive^® or copulative^^ sense 
rather than in its disjunctive meaning, and hence 
may be construed as meaning "and,"^9 especially 


V. Weiner, D.C.MiclL, 6 640, 

542. 

Qa.—^Bverltt v. LaSpeyre, 24 S.B.2d 
381, 385, 195 377. 

Miss.—Corpus Juris a.uotea la Gren¬ 
ada Bank v. Petty, 164 So. 316, 318, 
174 Miss. 415. 

46 C.J. P 1125 note 34. 

Am meaning **to wit” 

A not uncommon use of the word 
“or" is In the sense of to wit; ex¬ 
plaining what precedes.—^Moore v. 
0. S.. 1 CtCustApp. 115, 116. 

As not meaning “to wit^ 

The word ‘‘or** is used in Its ordi¬ 
nary sense and accurate meaning as 
a disjunctive particle; it Is not to be 
construed as “to wit," thus serving 
to explain what precedes by what 
follows; it rather indicates one or 
the other of two or several persons, 
things, or situations, and not a com¬ 
bination of them.—Charles v. Heuri- 
man, 118 A. 417, 420, 121 Me. 484, 
489. 

92e U.S.—State Mut Life Assur. Co. 
of. Worcester, Mass. v. 0;eine, C. 
CJLKy., 141 F.2d 741, T46l. 

93. U.S.—State Mut. Life Assur. 
Co. of Worcester, Mass. v. Heine, 
C.C.A.KF., 141 F.2d 741, 746. 

Vi—Wyman v. Kinney, 10 A.2d 191, 
196, 111 Vt 94, 128 A.L.B. 298. 

46 C. J. P 1124 hot4 20. 

There is a distinction between 
«or** as a word of substitution and 
as a mere particle introducing an 
explanatory or descriptive phrase.— 
Grace v. Contihental Trust Co., 182 
A. 673, 676, 169 Md. 663, 103 A.L.R. 
689. 

94. U.S.—State Mut. Life ASsur. Co. 
of Worces^r,-Mass., V;, Heine, C., 

- 141 F.2d 741, 746. 

P 1126 note 21. 


9B. Fla.—Cherry Lake Farms v. 

Love, 176 So. 486, 488, 129 Fla. 
469. 

46 CJ. P 1125 note 22. 

96- Fla.—Cherry Lake Farms v. 

liove, supra—^Pompano Horse 
Club, Inc, V. State. Ill So. 801, 
806. 93 ma. 415, 52 A.L.B. 51. 

97. Fla.—Cherry Iiake Farms v. 

Love, 176 So. 486, 488, 129 Fla 469 

—^Pompano Horse Club, Inc. v. 
State, 111 So. 801, 805, 93 Fla 415, 
52 A.L.R. 61. 

98. Mass.—^In re Oaynor, 104 N.B. 
339, 340, 217 Mass. 86, L.RJL1916A 
363. 

99. U.S.—H & B American Mach. 
Co, V. U. S., 11 F.Supp. 48, 63— 
Bowles V. Weiner, D.C.Mlch., 6 F. 
R.D. 640, 642. 

L U.S.—& B American Mach. Co. 

V. U; S., CtCl., 11 F.Supp. 48. 63. 

[ Ind.—State ex rel. Donahue v. Board 
of Trustees of Firemen's Pension 
Fund of City of Indianapolis, 7 N. 
B.2d 196, 197, 198, 211 Ind. 643. 

12. Ky.—^Asher v. Stacy, 186 S.W.2d 
968; 969, 299 Ky. 476. 

I Tex.—^Arispe v. Hart Furniture Co., 

I CIvAlPP., 72 S.W.2d 376, 878. 
Similarly expressed j 

I There has been laxity in the use 
of the word “or."—Murphy v. Zink, 
54 A.2d 250, 253, 136 N.J.Law 236. 

5. Ill.—Johh P. Moriarty, Inc., v. 

' Murphy, 55 N.B.2d 281, 286, 387 Dl. 

119. 

Ky.—Asher v. Stacy, 185 S.W.2d 958, 

' 969, 299 Ky. 476. 

Tex.—Arizpe V. Hart Furniture Co., 
CivA.pp., 72 S.W.2d 876, 378. 

4. K.Y.'—^In re Jenkins' Estate, 291 
N.7.S. 988, 991, 992, 161 Misa 359. 

6. Iowa—Caster v. McClellan; 109 
•W.W. 1020, 1021, 132 Iowa 502. 
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6. U.S.—H & B American Mach. Ca 
V. U. S., Ct.a., 11 P.Supp. 48, 53. 

Ga—Everitt v. LaSpeyre, 24 S.E.2d 
381, 386, 195 Ga 377. 

7. Mass.—Central Trust Co. v. 

Howard, 176 N*JB. 461, 463, 276 
Mass. 153. 

8. Iowa—Caster v. McClellan, 109 
N.W. 1020, 1021, 132 Iowa 602. 

9. Iowa—^Lahn v. Incorporated 
Town of Primghar, 281 N.W. 214, 
217, 226 Iowa 686. 

10. Cal.—Corpus Juris cited In 
Thomas v. Speck, 118 P.2d 365, 
867, 17 Cal;App.2d 612—Tyson v. 
Burtoa 294 P. 760, 762, 110 Cal. 
App. 428. 

Iowa—Corpus juris cited in Lahn v. 
Incorporated Town of Primghar, 
281 N.W. 214, 216, 226 Iowa 686. 
Mass.—Crystal Concrete Corporation 
V, Town of Braintree, 35 N.E.2d 
672, 674, 309 Masa 468. 
Wyo.--Corpu8 Juris dted in Western 
Auito Transports v. City of Chey¬ 
enne, 118 P.2d 761., 763, 67 Wyo. 
861. 

46 C.J. P ,1126 note 44. 

Xn the coujnuottve sense or in the 
sense of “nor."—^Manning & Martin 
V. State Board of Eaualization, 138 
P.2d 373, 874, 58 Wyo. 425. 

IL U.S.—^H & B American Mach. 
Co.,v. U. S., CtCl., 11 F.Supp. 48, 
53. 

Fla—Cherry Iiake Farms v. Lova 
176 So. 486, 488, 129 Fla 469. 

Wyo.—Corpus Juris dted in West¬ 
ern Auto Transports v. City of 
Cheyenne, 118 P.2d. 761. 763, 67 
Wyo. 351. 

48 CJ. P 1126 note 46. 

12. U.S.—State Mut Life Assur. Co. 
of Worcester, Masa, v. Heine, D.C. 
Ky., 49 F.Supp. 786, 788—Corpus 
Juris dted in Tfavelers Ins. Co. v. 
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when so doing prevents an absurd or unreasonable 
result.13 However, the ordinary interpretation giv¬ 
en to the word "or'^ is not as a conjunctive its 
accurate use is not as a conjunctive^® and it never 
means ^^and” unless the context requires such con- 
struction.i® Therefore, unless otherwise necessi- 
tated,i7 as by some impelling reason apparent in 
the context,^® it should be interpreted in its ordi¬ 
nary or elementary sense,i® and given its disjunc¬ 
tive meaning,20 as gathered from the context and 
the surrounding circumstances,21 rather than a con¬ 
junctive meaning.22 The courts interpret the word 
"or*^ as a conjunctive only when the sense absolute¬ 
ly requires ;23 it should be construed as "and” only 
when necessary to give effect to the intention,24 
and the substitution should not be made where such 
construction would be inconsistent with the intent 
as shown by the whole context and the circum¬ 


stances25 or unless its literal meaning renders the 
sense dubious.26 

Cross Beferences and Phrases 

The word "or’^ has been construed as used in con¬ 
stitutional provisions, see Constitutional Law § 19 
a; in municipal ordinances see Municipal Corpora¬ 
tions § 442; as used in statutes see the C.J.S. ti¬ 
tle Statutes § 335, also 46 C.J. p 1127 notes 55-57, 
60, 61, and 59 C.J. p 986 notes 90-92; and as used 
in Wills see the C.J.S. title Wills §§ 613, 739, also 
46 C.J. p 1127 notes 62-64, and 69 C.J. p 87 note 
69-p 88 note 63, p 353 note 83-p 354 note 97. The 
word "or’^ is also treated in Contracts § 304 and in 
Indictments and Informations § 101. See also Joint 
Tenancy § 3 e (1). 

Phrases employing the word "or^^ are set out in 
the note.27 


Norton, D.C.Del.. 24 F.Supp. 243, 
246—& B American Mach. Co. v. 
XJ. S.. CtCl., 11 F.Supp. 48, 63. 

Cal.—^Tyson v. Burton, 204 P. 760, 
752, 110 CaI.App. 428. 

Oa.—^Everltt v. LaSpeyre, 24 S.B.2d 
381, 385, 105 Ga. 377. 

Dl.—John P. Moriarty, Inc. v. Mur¬ 
phy, 65 N.E.2d 281, 286, 387 Ill. 110 
—Metcalfe v. First Nat. Bank of 
Pittsfield, 39 N.B.2d 61, 63, 812 Ill. 
App. 385. 

Iowa.—Corpus Juris cited ia Lahn 
V. Incorporated Town of Primsrhar, 
281 N.W. 214, 216, 226 Iowa 686. 

—Rolf’s and Leising’s Guardian 
ad litem r. Frischholz* Bx*r, 66 
S.W,2d 478, 251 Ky. 450. 

Mo.—Ex parte Lockhart, 171 S.W.2d 
660, 666, 350 Mo. 1220. 
Neb.-^rpus Juris dted la Ancient, 
etc., Scottish Rite of Freemasonry 

V. Board of County Com'rs. 241 N. 

W. 03, 96, 122 Neb. 586. 

N.T.—^In re Jenkins’ Estate, 291 N.T. 

S. 988, 091, 902, 161 Mlsc. 359. 

Pa.—^Pennsylvania Labor Relations 
Bd. V. Martha Co., 59 A.2d 166, 168, 
359 Pa. 347. 

46 C.J. p 1126 note 46. 

For comparisons that have been 
drawn and distinctions that have 
been made between **and” and ’‘or,” 
as well as for the phrase ’‘and/or,” 
see 3 CJr.S. p 1068 note 76-p 1069 
note 98. 

rsod as •tad" I 

The disjunctive “or’* may be read 
as the conjunctive and.”—Jones v. 
Waldroup, 7 SJS.2d 366, 872, 217 N.C. 
178. 

13. Iowa.—Corplur Otais cited in 
Lahn v. Incorporated Town of 
Prhnghar, 281 N.W. 214, 216, 226 
Iowa 686. 

—^Rolf’s and Leising's Guardian 
ad litem v. Frischholz* Ex*r, 65 
. S.W.2d 473, 251 Ky. 450. 

Mo.—Ex parte Xiockhart, 171 S.W.2d 
660, 66A 650 Mo. 1220. 


Wyo.—Corpus Juris cited ia Western 
Auto Transports v. City of Chey¬ 
enne. 118 P.2d 761, 763, 57 Wyo. 
361. 

46 C.J. p 1126 note 47. 

14. Mont.—State ex rel. Goings v. 
City of Great Palls, 112 P.2d 1071, 
1074. 112 Mont. 51. 

15. Mass.—Central Trust Co. v. 
Howard, 175 N.E. 461, 463, 275 
Mass. 153. 

Similarly expressed 
“It seems to be an inaccurate ex¬ 
pression to say that ‘or* can ever 
mean ‘and.’ It should rather be said, 
that, for strong reasons, and in con¬ 
formity with a clear intention, ‘or* 
has been changed or removed, and 

‘and’ substituted in its place.”_ 

Douglass V. Eyre, D.C.Pa., 7 P.Cas. 
No.4.032. Gilp. 147. 

16. Pa.—^In re Knerr’s Estate. 197 
A. 628, 530, 130 Pa.Super. 383. 

Jttsti flo a t i o n for dhange necessary 
“Or” can only be given the mean¬ 
ing of “and” when such a change is 
Justifiable,—^In re Jenkins* Estate, 
291 N.T.S. 988, 991, 992, 161 Mlsc. 
359. 

17. Cal.—^Tyson v. Bxirton, 294 P. 
760, 752, 110 Cal.App. 428. 

18. Tex.—Shell Petroleum Corpora¬ 
tion V. Royal Petroleum Corpora¬ 
tion, 137 S.W.2d 763, 768, 135 Tex. 
12 . 

19. U.S.—^International Mercantile 

Marine Co. v. LK)we, D.C.N.T., 19 F. 
Supp. 907, 909. 

Cal.—^Tyson v. Burton, 294 P. 750, 
752, liacal-A.pp. 428. 

Tex.—Shell Petroleum Corporation v. 
Ro 3 ^ Petroleum Corporation, 137 
S.W.2d 763, 758, 135 Tex. 12. 

20. Mont.—State ex rel. Gtoings v. 

City of Great Falls, 112 P.2d 1071, 
1074, 112 Mont 51. i 

46 C.J. p 1126 note 49. 

2L U.S.—H & B American Mach. ^ 
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Co. V, IT. S., CtCl., 11 F.Supp, 48, 
53. 

46 C.J. P 1126 note 61. 

22. Tex.—Shell Petroleum Corpora¬ 
tion V. Royal Petroleum Corpora¬ 
tion, Com.App., 137 S.W.2d 753, 
768, 135 Tex. 12. 

23. Iowa.—^Lahn v. Incorporated 
Town of Primghar, 281 N.W. 214, 
217, 225 Iowa 686. 

24. Ga.—Corpus Juris cited iu Com¬ 
er V. American Tel. & Tel. Co. of 
Georgia, 168 S.B. 786, 176 Ga. 661— 
Georgia Paper Stock Co. v, State 
Tax Board of Georgia^ 164 S.BI 
197, 198, 174 Ga. 816. 

46 CJ. P 1126 note 50. 

25. U.S.—^Merriam v. U. S., 14 Ct 
Cl. 289, 300. 

26. HI.—Ayers v. Chicago. Title & 
Trust Co., 68 NwB. 318, 323, 187 
m. 42. 

27. "Or otherwise" 

(1) The phrase “or otherwise," in 
common usage means “or in any 
other way.”—State ex rel. Waldman 
V. Miller-Wohl Co., 28 A.2d 148, 162, 
3 Terry, Del., 73. 

(2) The phrase “or otherwise” fol¬ 
lowing a reclt€a of forbidden means 
is to be taken as limited to other 
means of a similar Iclnd. Npscitur a 
sociis.—^Becker Transp. Co. v. De¬ 
partment of Public Utilities, 60 N.E. 
2d 817, 819, 314 Mass. 522. 

(3) “ ‘Or otherwise,* in. law, when 
used as a gcmend phrase following 
an enumeration of particulars are 
usually interpreted in a restrictive 
sense as referring to such matters 
as are kindred to the Masses before 
mentioned. They receive an ejusd^ 
generis construction."—Grindle v. 
Bunker, 98 A. 69, 71, 115 Me. 108— 
46 aJ. p 1152 note 15 Ca}^ 

(4) “ ‘Or* and ’otherwise*’ • . . 
have substantially the same meaning 
(suggesting ‘on the other hand*>r land 
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ORAL. That which is spoken hy word of month.** 

OEANCiE. The nearly globose fruit of certain trees 
of the genus Citrus; and, botanically, a berry.** 

As a color, orange is a reddish yellow, and is de¬ 
fined as any of the colors resemblii^ those of or¬ 
anges, varying in hue from reddish red-yellow to 
red-yellow.*® 

Phrases employing the word “orange” are set out 
in the note.** 

ORAE&EADB. A drink made of orange juice and 
water sweetened; generally recognized as being 
pure orange juice diluted with water.** 

OEGHABD. An inclosure containing fruit trees;** 
a plantation of fruit trees;** a plantation or large 
enclosure oontainii^ fruit trees.** Also, the trees 
collectively;** a collection of trees cultivated for 
their fndt or other product;*’ a collection of fruit 
trees set out for the use of the farm or for any oth¬ 
er purpose.** The term is also applied to the en¬ 
closure or ground containing such trees.** 

“Orchard” has been distinguished from “nursery” 
see supra p 2 note 57, and “plantation.”*® 

Statutory provisions prohibiting highways from 
being out through orchards are treated in High¬ 
ways § 36. 

OBOHITIS. Inflammatioa of the secreting struc¬ 
ture of the testicle.** 


OBDAIE. To appoint; to clothe with authority; 
to institute.** “Ordain” has been held synon^ous 
with “constitute” see 15 CJ.S. p 1163 note 4<, and 
distinguished from “regulate.”** 

The power of congress to ordain and establish 
courts inferior to the supreme court is discussed in 
Federal Courts § 2. The words “ordain” and “or¬ 
dained,” as applied to clergymen, are treated in the 
C.J.S. title l^li^ous Societies §§ 39, 40, also 46 
CX p 1131 note 84, and 54 C.J. p 38 note 7^p 39 
note 80. The word “ordain” is also treated in Mu¬ 
nicipal Corporations §§ 93 c, 411, 456. 

OBDBAL. The most ancient species of trial, in 
Sa.von and old English law, being peculiarly distin¬ 
guished by the appellation of “judicium Dei,” or 
“ju^ment of God.”** 

OBDENAMIENTO, In Spanish law, an order em¬ 
anating from the ^sovereign, and differing from a 
cedula only in form and the mode of its promulga¬ 
tion.*® 

OBDENAMIENTO del ALOALA. a collection of 
Spanish law promulgated by the Cortes in the year 
1348.** 

As a noun. The word "order," as a noim, and in 
its ordinary sense, is a well-understood tenn,^'^ con¬ 
taining no ambiguity, although it has been said 
that it has no fixed le^ meaning.^9 As a noun, the 


their joint use, strictly speaJdngr, on¬ 
ly amounts to emphasizing? by re¬ 
dundance the thought conveyed. 
They serve to so disjunctively co¬ 
ordinate the two propositions • that 
each in turn excludes the other, and 
obscures certainty as to either.”— 
American Fidelity Co. v. R. !•. Gins- 
burg Sons* Co., 153 N.W. 709. 713, 187 
Mich. 264. 

(5) Additional cases adjudicating 
the phrase ”or otherwise” see 46 C.J. 
p 1163 note 86, and for additional 
phrases In which the word “other¬ 
wise** is preceded by the word ”or** 
see 46 C.J. p 1153 notes 61—85, 87- 
p 1154 note 4. 

Other phrases emplosdng the word 
♦*or,*' and as to which more recent 
adjudications have not been found 
see 4$ CeJ. p 1128 note 66-p 1130 note 
70. 

28. Webster New IntJ>, 

Thrases 

(1) ”Oral contracts.** See the in¬ 
dexes to the titles Contracts, Frauds. 
Statute of, and Limitations of Ac- 
tlona 

<2) For otlher phrases employing 


the word **oral** see the Descriptive- 
Word Index. 

29. Webster New Int.D. 

30 . N.J.—McDevitt v. Shore Tellow 
Cab Co.. 36 A.2d 880, 882, 131 N.J. 
Law 397. 

31. Phrases 

(1) “Orange juice preparation’* see 
Food §§ 15, 51. 

(2) “Orange juice sweetened’* see 
50 C.J.S, p 701 note 43. 

(3) “Orange, or red, lead** see 
Mines and Minerals § 2 b (8). 

32. Pa.— Commonwealth v, Hettin¬ 
ger, 31 A.2d 599, 600, 162 Pa.Super. 
242. 

33 . Cal.—In re Mitchell*s Estate, 75 
P.2d 1048. 1060. 10 Cal.2d 628. 

46 C.J. p 1180 note 76. 

34. Iowa.-^unkln v. Knapp, 217 N. 
W. 834, 836, 205 Iowa 184. 

46 CJ. P 1130 note 77. 

35. Cal.—In re Mitchell’s Estate, 76 
P.2d 1048, 1050, 10 Cal.2d 628. 

36. Iowa.—Junkln v. Knapp, 217 N. 
W. 834, 836, 205 Iowa 184. 

37. Cal.—In re Mitchell’s Estate, 75 
. P.2d 1048, 1050v 10 CaL2d 628. 
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38. Iowa.—O’unkin v. Knapp, 217 N. 
W. 834, 836. 205 Iowa 184. 

Ky,—^Nlschen v. Hawes, 21 S.W. 1049, 
15 Ky.L. 40. 

39. Cal.—^In re Mitchell’s Estate, 76 
P.2d 1048, 1050, 10 Cal.2d 628. 

40. Cal.—^Attorney General v. State 
Bd. of Judges, 38 Cal. 291, 295. 296. 

41- U.S.—^The Wanderer, C.C.La., 20 
F. 140, 142. 

42. Conn.—^Kibbe v. Antram, 4 Conn, 
134, 139. 

43 . —^Taylor v. Lambertville, 10 
A. 809, 811, 43 N.J.E<i. 107. 

44. Black L.D. 

45. Black L.D. 

“Cedula” in Spanish law defined see 
14 C.J.S. p 69 note 65-p 60 note 70. 

46. Black L.D. 

47- Ga.—Hoskins v. State, 11 Qa. 
92, 102. 

46 C.J. P 1131 note 1. 

48 , Tj.s.—^Freund v. Hodgcs .jSlnish- 
ing Co., C.aA.Mass., 14 F.2d 424, 
425. 

49. Cal.—^Lande V. Jurisicb, 139 P.2d 
667, 660, 59 Oa.ApjK2d 513. 



ORDER 


word ^order” is varionsly defined as meaning a com¬ 
mand or direction authoritatively given ;50 authori¬ 
tative direction ;5l mandatecommand, whether 
oral or written ;53 precept injunction role or 

regulation;56 instruction;57 request.53 An "order^’ 

is also defined as a writing requiring the one to 
whom it is addressed to deliver property of the per¬ 
son making the order to someone therein de- 
scribed.53 

In a different sense the word "order’^ means prop¬ 
er state or condition; established or settled mode of 

proceeding.50 

^^Order,” as a noun, has been held equivalent to, 
or synonymous with, ^‘decision” see 26 C.J.S. p 38 
note 68, “finding^^ see 36 C.J.S. p 767 note 71, ^'reg- 

ulation,”®! "rule, ^’63 <‘resolution,^^53 "shipment,^^®^ 
and ^Varrant;”55 and has been compared with, or 
distinguished from, ^hregulation”®® and ‘Variant/*57 

One of the most frequent uses of the word "or- 
der*' in the law is in the sense of an order made by 
a court, and in this sense the term is defined in Mo¬ 
tions and Orders § 1, various kinds of orders are 
discussed in § 2 b, and in § 20 order to show cause 
is treated. The distinction between an order and a 
judgment is discussed in Judgments § 5. 

The word "order*' is employed with reference to 
negotiable instruments in two senses, and in Bills 
and Notes § 4 in one sense is defined as an informal 
bill of exchange, and in a different sense as a di¬ 
rection by which the payee or holder of negotiable 
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paper prescribes to whom payment should be made. 

The mandate of a public administrative body is 
frequently referred to as an "order,” and such or¬ 
ders are treated in many titles throughout this 
work, particular reference being made to the C.J.8. 
title Public Administrative Bodies and Procedure. 
For reference to the treatment of orders issued by 
the Interstate Commerce Commission see Commerce 
§§ 145, 148; for orders issued by commissions li¬ 
censing and registering public service vehicles see 
the index to the title Motor Vehicles; and for or¬ 
ders issued by public utilities boards and commis¬ 
sions see the C.J.S. title Public Utilities §§ 57-62, 
also 51 C.J. p 61 note 37-p 70 note 94. The limita¬ 
tion on the right of a single judge of a federd dis¬ 
trict court to issue an injunction to restrain the en¬ 
forcement of an order of an administrative board, 
and the necessity for the convocation of a three- 
judge court, is discussed in Injunctions § 168 g. 
For other references consult the Descriptive-Word 
Index. 

As a verb. The word "order” as a verb is de¬ 
fined as meaning to command to be made, done, is¬ 
sued, etc.; to give a commission for; to require to 
be supplied or fimiished;®* to give an order to; 
to command.53 It has been said that it necessarily 
excludes the idea of the exercise of any judgment 
or opinion on the part of the person to whom the 
order is given,70 

As a verb, ^^order” has been held synonymous 
with "require,”71 has been compared with, or dis- 


60. U.S.—Carolina Aluminum Go. v. 
Federal Power Commission, CC.A- 
4, 97 F.2d 4S6, 436—Brady v. Inter¬ 
state Commerce Commission, D.C. 
W.Va., 43 P.2d 847, 860. 

61. UB.—^Roxford EZnittlngr Co. v. 
Moore & Tierney, C.CA.N,T., 265 
F. 177, 191, 11 A.L.R. 1415. 

46 ax p 1181 note 3. 

62. U.B.—Corpus Juris cited in 
Carolina Aluminum Co. v. Federal 
Power Commission, C,C.A.4, 97 F. 
2d 435, 436—Corpus Juris cited in 
Brady v. Interstate Commerce 
Commission. D.C.W.V€L, 43 P.2d 
847, 850—^Roxford Knlttin^r Co. v. 
Moore & Tierney, C.C.A.N.T., 266 
P. 177, 191,. 11 A.IuR. 1416. 

63. tJ.S.—rRoxford Knitting. Co. v. 
Moore & Tierney, supra. 

46 C.X P 1131 note 4. 

64. XX.S.—Carolina AJiiminum Co. v. 
Federal Power Commission, C.CJL 
4, 97 F.2d 436, 436—Brady v. In¬ 
terstate Commerce Commission, B. 
aW.Va., 48 P.2d 847, 860. 

68. U.S.—Roxford Knittinfir Co. v. 

, Moore ’& Tierney, aCA^N.T., 265 
F. 177,: 191, 11 A.B..R. 1415. 


66. U.S,—Carolina Aluminum Co. v. 
JS’ederal Power Commission, aC.A. 
4, 97 P.2d 435, 436—Brady v. In¬ 
terstate Commerce Commission, D. 
C.W.Va.. 43 F.2d 847, 860. 

67. U.S.—^Roxford Knitlingr Co. v. 
Moore & Tierney, C.C.A.N.Y., 265 
P. 177, 191, 11 A.L..R. 1416. 

68. Gra.—Hoskins v. State, 11 Ga. 
92, 102. 

46 C.X p 1131 note 8, 

69. Ill.—Blair v. Linn, 274 Ill.App. 
23, 30. 

60. N.T,—^Heuendorff v. Buryea, 6 
Daly 276, 281, 62 How.Pr. 267. 

46 ax p 1131 notes 9-11. 

61. Freg.nently Imt not always 

synonymous 

FIcl—A tlantic Coast Line R. Co. v. 
State, 74 So. 595, 602, 73 Fla. 609. 

62. ‘^ule” synonymous 

Mo.—^Finnegan v. Missouri Pac. R. 
Co., 169 S-W. 969, 975, 261 Mo. 481 
—Carter v. Lo^siana Purchase 
Exposition, 102 S.W. 6, 9, 124 Mo. 
App. 530. 

‘OElule” interohangeshle 

HI.—State Public Utilities Commn. 
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V. Thedens, i25 N.B. 766, 766, 291 
HI. 184. ' 

63. Me.—^Moulton v. ScuUy, 89 A. 
944, 954. Ill Me. 428. 

54 a j. P 722 note 96. 

64. Cal.—^Young y. Fllcklnger, 242 
. P. 616, 617, 76 Cal.App. 171. 

66. Mont.—State v. State Bd. of Bx-^ 
amlners, 238 p. 316,, 320, 74 Mont. 1. 

66. Ind.—^Meyer v. Fromm, 9 N.B. 
84, 85, 108 Ind. 208. 

53 ax p 1180 note 8. 

67. Bng.—^Regina v. Hlldge, 2 C. & 
K. 871, 873, 61 B.C.L.. 871, 176 Re¬ 
print 366. 

46 C.X p 1131 note 2 [h]. 

68. U.S.—^Roxford Knitting Co. v. 
Moore & Tierney, C.C.A.N.Y., 266 
P. 177, 191, 11 A.L.R. 1416. 

46 ax p 1131 note 13. 

69. Ind.—Artificial Ice & Cold Stor¬ 
age Co. V. Martin, 198 N.B. 446, 
449, 102 IndlApp. 74. 

70. Ind.—Artificial Ice & Cold Stor- 
iage Co. v. Martin, suprcu 

71. OkU-r-American Ins. Co. v. 



67 O.J.S, 


ORDEBr^BDlNARY 


tiBguislied from, "authorize” see 7 CJ-S. p 1293 
note 66.1, and has been held to be an antonym of 

"pennit.”72 

"Ordered” has been held synonymous with "com¬ 
pelled” see 15 C. J.S. p 650 note 48. 

Phrases employing the word are set out in the 
note.^® 

OBDEBLY. As a noun, broadly speaking, a hos<- 
pital attendant who does general work.^* As an ad¬ 
jective, conformed to order; in order; regular.75 

OBDINANCE. An authoritative decree or direc¬ 
tion; specifically, any public enactment, rule, or 
law promulgated by governmental authority.^C 

The word "ordinance,” as a term of municipal 
law, is defined in Municipal Corporations § 411. 

OBDINABILY. According to established order; 
common; customary; methodical; regular; usu- 
aL77 It has been held to be synonymous with '^su- 
ally.”78 

OBDESTABIUM. A bishop;, an administrator; the 
head of the diocese.^^ 

OBDINABY. 


As a Noun 

The word "ordinary^ as a noun has several dif¬ 
ferent meanings. It is defined generally as that 
which is usual or common, anything in everyday 
use; specifically, the common run of humanity; the 
mass.®® 

The word "ordinary^^ is also employed to desig¬ 
nate one who e^cercises ecclesiastical jurisdiction in 
accordance with the normal organization of the 
church, and, since in most cases the ordinary is the 
bishop, the term is usually applied to a bishop or 
to an officer exercising jurisdiction by his author- 
ity.si 

Under the laws of Georgia the term "ordinary*^ is 
applied to an official chaiged with the performance 
of duties judicial, ministerial, and clerical, and it 
has been said that in issuing a marriage license the 
ordinary, for the moment, becomes a ministerial 
officer, and he is also ex officio his own clerk, and 
labors under a weight of clerical duties almost too 
numerous to mention.®^ 

In Judges § 2 b it is stated that "ordinary'^ is 
a term of the civil law and of American law used 
to denote a judicial officer, and in Courts § II it is 
said that the word "ordinary^^ and the expression 
"court of ordinary^* are used interchangeably, and 


Rodenhouae, 128 P. 502, 504, 80 Old. 

211 . 

54 C.J. p 691 note 81. 

72. N.T.—^People v. Iilauorman, 13 
N:T.S.2d 410, 412, 171 MIsc, 535. 

73. Phrases 

(1) “Divisk>n order*' see Mines and 
Minerals S 220 b (1). 

(2) "Judicial order** distinguished 
from "administrative order** see Mo¬ 
tions and Orders S 2. 

(3) "Order of proof*' In criminal 
c^es see Criminal Law §§ 1045-1048; 
in civil trials see the C.J.S. title 
Trial 4§ 94-100, also 64 CJ. P 145 
note 93-p 152 note €1. 

(4) "Order of sale;** a written 
command, under seal of the court, 
authorizing and directing the proper 
officer to execute its judgment.— 
Burkett v. Clark, 64 N.W. 1113, 1115, 
48 Neb, 466, 472. As equivalent to 

. "execution" see Ebcecutions § 1. 

(6> "Peremptory order** is an or¬ 
der given on the fopting that it is 
to be final'Unless some very, special 
and urgent circumstances are 
brought forward as a reason for al¬ 
tering it.—^Fack V. Axtheim, 24 Q.B. 
B. 174, 177—18 Cjr. 809, note. 8. .. 

<6) "Place an order;** in oommerT 
^al coUoquiali^ the "placing pf an 
. opieir*’ means, tlie making, of a* con¬ 
tract.—^Mawhinn^y T. :-MiUbrool^ 


Woolen Mills, 172 N.T.S. 461, 465, 105 
Misc. 99. 

(7) "Preserve order;** to keep or 
secure the proper state or condition, 
or established mode of proceeding.— 
Neuendorlf v. Duryea, 6 Daly, N.T., 
276, 281. 52 How.Pr. 267. 

(8) "Public order;** the term does 
not mean the actual keeping of the 
public, peace, but signifies the pub¬ 
lic weal; that which is permanent 
and essential in institutions. It is 
the equivalent of the term ‘‘public 
policy.’*—Ollendorff v. Abrahamson, 
38 Philippine 585, 590. 

(9) "Reasonable orders** not only 
have reference to the kind and char¬ 
acter of directions and commands 
given, but also to the manner in 
which made.—^Unterberger Wiley, 
281 S,W. 899, 900, 170 Ark. 976. 

(10) "Speaking order;** an order 
which contains matter which is ex¬ 
planatory and. illustrative of the 
mere direction which is given by it. 
—Duff V. Duff, 35 P. 437, 438, 101 
Cal. 1. 

(11) Other phrases as to w:hich 
more recent adjudications ha.ve not 
been found see 46 C.J. p 1131 notes 
3, 10, 11. 

74. N.T.—^Phillips V. Buffalo Gren. 

Hospital, 146 N.B. 199, 200, 239 N. 

, Y. 188. . r 

75. Webster New IntD. ' 
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Phrases employing the word and 
as to which more recent adjudica¬ 
tions have not been found see 46 C.J. 
p 1131 note 15. 

76. Webster New Int.D. 

The Marine Ordinanoes of Gottis SCHT 
A code of maritime laws which is 
set out in 30 Federal Cases page 1203 
et seq. 

Police ordinances 

A term described as designating 
"at once family rules on a largt 
scale, and State laws on a small 
scale.**—Porter v. State, 62 S.B. 283, 
288, 124 Ga. 297, 2 L.R.A.,N.S., 730. 

77. Tex.—^Renow v. State, 120 S.W. 
174, 176, 56 Tex.Cr. 343. 

46 C.J. p 1132 note 22. 

Phrases employing the word and 
as to which more recent adjudica¬ 
tions have not been found see 46 C.J. 
p 1182 notes 23-29, 

•78; Tex.-r-St. Louis Southwestern R. 
Co. V. Morrow, Clv.App., 93. S.W. 
162, 163. 

79. Pa.—^Powanda v. Pido, 166-A. 90, 
91, 304 Pa. 42. 

8X>. XJ.S.—^U. S. ex rei.. Friedman v. 
Tod, C.C.A.N.T., 296 P. 888,;83i0. 

81. N.J.—^In re Roth*s‘ Estate; N.J. 
Prerog., 52 A.2d 811* 815. 139 N^. 
Bq, 588. 

88. Ga.—Oomer V. Ross, 28 S.te, 387, 
100 da. 652. 
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are employed to designate a court having probate 
jurisdiction. In Clerks of Courts § 1 is the state¬ 
ment that in some states an ordinary acts both as 
judge and as clerk. It is stated in Judges § 2 that 
an ordinary of a county is a county officer, and 
there are decisions in Counties §§ 104 b, 120, and 
285 a relating to the powers, duties, and compensa¬ 
tion of ordinaries. 

The word ‘^ordinary^ is defined in Innkeepers § 1 
b as a tavern or eating house where regular meals 
are served. 

As an Adjective 

The word "ordinary'^ is frequently employed as 
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an adjective,*^ and, in discussing the word as so 
used, it has been said that it has a generally well- 
understood meaning, and that perhaps no other sin¬ 
gle word has a more definite meaning in legal par¬ 
lance or in the language of the street, and that it 
is doubtful whether any other single word has such 
common usage and is so universally applied and un- 
derstood.84 It is defined as meaning usual ;S6 cus¬ 
tomary commonnormalregularac¬ 

customed methodical established settled.^3 

It is also defined to mean belonging to what is 
usualaccording to established order conform¬ 
ing to general order;®^ that which has been estab- 


83. Mo.—State ex rel. Gass v. Gor¬ 
don^ 181 S.W. 1016. 1021, 266 Mo. 
394, Ann.Cas.l918B 191. 

S.C.—Oorpns JvaiB quoted in Gentry 
V. Taylor, 5 S.ffi.2d 857, 859, 192 

• S.C. 145—Chewnlngr v. Clarendon 
County, 161 S.B. 777, 788, 163 S.C. 
506. 

84. Kan.—State 7. Koffers, 52 P.2d 
1185, 1189, 1190, 1195, 142 Kan. 841. 

85. U.S.—^Deputy v. Pu Pont, Del., 
60 S.Ci 363, 367, 308 TT.S. 488, 84 
D.Ed. 416. 

Cal.—Corpus Jttris qiu>ted In People 
, V. Commons, 148 P.2d 724, 730, 64 
Cal.App.2d Suppi 925. 

Conn.—Central Hanover Bank & 
Trust Co. V. Nisbet, 186 A. 643. 
645, 121 Conn. 682. 

Kan.—State v. Rogers, 52 P.2d 1185, 
1196, 142 Kan. 841. 

Mo.—Courtney v. Ocean Accident & 
Guaranty Corporation, 142 S.W,2d 
858, 861, . 346 Mo. 703, 130 A.L.R. 
234—Wiener v. Mutual Life Ins. 
Co. of New York, App., 170 fl.W.2d 
174, 178. . 

S.C.—Gorptis aWs quoted in Gentry 
V, Taylor, 6 S.E.2d 857, 859, 192 
S.C. 145—Corpus Juris gnoted in 

: Chewnlng v. Clarendon County, 161 
S.B. 777, 788, 163 S.C. 506. 

46 CJ. P 1132 note 44. 

86. U.S.—^Deputy v. Du Pont, Del., 
60 S.Ct. 368, 367, 308 U.S. 488, 84 
L.Ed. 416. 

Cal.—Corpus Jnxis gnoted in People 
V. Commons, 148 P.2d 724, 730, 64 
Cal.App.2d Supp. 925. 

Conn.—Central Hanover Bank & 
Trust Co. V. Nisbet, 186 A. 643, 
645, 121 Conn. 682. 

Kan.—State v. Rogers, 62 P.2d 1185, 
1195, 142 Kaa 841. 

Mo.—Albrecht v. Schultz Belting Co., 

. 252 &W. 400, 402, 299 Mo. 12. 

S.O.—Corpus Juris gnoted in Gen¬ 
try V, Taylor, 5 S.B.2d 867, 859, 
192 S.C. 145—Corpns Juris gnoted 
3n Chewning y. Clarendon County, 
161 as. 777, 788, 163 S.C. 606. 

87. Cal—Corpus Juris gnoted in 
People V. Commons, 148 P.2d 724, 
730, 64 Cal.App.2d Supp. $25. 

Conn.—Central Hanover Bank & 


Trust Co. V. Nisbet, 186 A. 643, 645, 
121 Conn. 682. 

S.C.— Corpus Juris gnoted in Grentry 
V. Taylor. 5 S.B.2d 857. 869, 192 -S. 
C. 145— Corpus Juris gnoted in 
Chewnlng v. Clarendon County, 161 
S.E. 777, 788, 163 S.C, 606. 

46 C.J. p 1182 note 84. 

Similarly defined 

Common occurrence, usual prac¬ 
tice.—Chewning v. Clarendon County, 

161 S.E. 777. 788, 163 S.C. 606—Mid¬ 
land Timber Co. v. Pegues, 76 S.B. 

32, 34, 93 S.C. 82. 

88. U.S.—Deputy v. Du Pont, Del., 
60 act 363, 367, 308 U.S. 488, 84 
L.EdL 416. 

Cal.— Corpus Juris gnoted in People 
V. Commons, 148 P.2d 724, 730, 64 
Cal.App.2d Supp. 925. 

Kan.—State v. Rogers, 52 P.2d 1185, 
1195, 142 Kan, 841. 

Mo.—Courtney v. Ocean Accident & 
Guaranty Corporation, 142 S.W.2d 
868, 861, 346 Mo. 703, 130 A.L.R. 
234—State ex rel. Gass v. Gordon, 
181 S.W. 1016,- 1021, 266 Mo. 394, 
Ann.Cas.l918B 191—Wiener v. Mu¬ 
tual Life Ins. Co. of New York, 
App., 170 S.W,2d 174, 178. 

S.C.— Corpus Juris gnoted in Gentry 
V. Taylor, 6 S.B.2d 857, 859, 192 S. 
C. 145— Corpus Juris gnoted in 
Chewning v. Clarendon County, 161 
am 777. 788, 163 S.a 506. 

89. Kan.—State v. Rogers, 62 P.2d 
1185, 1196, 142 Kan. 841. 

S.C.— Corpus Juris guoted in Gentry 
V. Taylor, 6 aB.2d 867, 859, 192 S. 
C. 145— Corpus Juris guoted in 
Chewning v. Clarendon County, 161 
S.B. 777, 788, 168 S.C. 606. 

46 C.J. p 1182 note 42.. 

90. CaL— Corpus Juris guoted in 
People V. Commons, 148 P.2d 724, 
780, 64 OaIA.pp.2d Supp. 925. 

S.C.— Corpus Juris guoted in Gentry 
V. Taylor, 6 S.E.2d 867, 869, 192 S. 
O. 145— Corpus Jtiris guoted in 
Chewnlng v. Clarendon County, 161 
as. 777, 788, 163 S.C. 606. 

46 C.J. p 1132 note 33. 

91. Kan.—State v. Rogers, 52 P.2d 
1185, 1195, 142 Kan. 84L 

522 


S.C— Oorpns Jtiris guoted in Gentry 
V. Taylor, 5 S.E.2d 857, 859, 192 S. 
C. 145— Oorpns Juris guoted in 
Chewnlng v. Clarendon County, 161 
S.B. 777, 788. 163 S.C. 606. , 

46 C.J. p 1132 note 39. 

92. S.C.— Corpus Juris guoted in 
Gentry v. Taylor, 6 aB.2d 857, 859, 
192 S.C. 145— Corpus Juris guoted 
in Chewnlng v. Clarendon County, 
161 am 777, 788, 168 S.C. 606 . 

46 C.J. p 1132 note 38. 

98. S.C.— Corpus guoted in Gentry 
V. Taylor, 6 S.B.2d 857, 859, 192 
S.C. 145— Corpus Juris guoted in 
Chewning v. Clarendon County, 161 
am 777, 788, 163 S.C. 606. 

46 C.J. p 1132 note 43. 

Wliat is ordinary is a variable 
‘•What is ordinary, though there 
must always be a strain of constancy 
within it, is none the less a variable 
affected by time and place and cir¬ 
cumstance.”—Deputy V. Du Pont, 
Del., 60 S.Ct. 863, 367, 808 U.S. 488, 
84 L.Ed. 416—Welch v. Helvering, 54 
S.Ct. 8, 9, 290 U.S. 114, 78 L.Ed; 212. 

94b Mo.—Courtney v. Ocean Acci¬ 
dent &-Guaranty Corporation^ 142 
S.W.2d 858, 861, 846 Mo. 703, 130 
A.L.R. 234—Wiener v. Mutual Life 
Ins. Co. of New Yorl^ App., 170 
S.W.2d 174, 178. 

S.C.—Gentry v. Taylor,. 5 S.m2d 867, 
869, 192 S.C. 146. 

95. Cal.— Corpus Juris guoted in 
People V. Commons, 148 P.2d 724, 
730, 64 Cal.App.2d Supp. 925. 

Kan.—State v. Rogers, 62 P.2d 1186, 
1195, 142 Kan. 841. 

S.C.— Corpns Juris guoted in Gentry 
V, Taylor, 6 S.m2d 867, 869, 192 6. 
C. 145— Corpus Juris guoted in 
Chewning v. Clarendon County, 1^1 
.S.m 777, 788, .163 S.C. 606. 

46 C.J. p 1182 note 82. • 

96- Me.—State v. O'Conner, 49 
694, 698. 

S.C. —Corpus Juris guoted in Gentry 
V. Taylor, 5 S.B.2d 857, 869, 192 S. 
C. 145 —Corpus Juris guoted in 
Chewnlng v. Clarendon County, 161 
S.B. 777, 788, 163 S.C. 006. 
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lished, and is ciistoinaiy;^^ having or taking its 
place according to onstomaiy occurrence or proce¬ 
dure;®® common in recurrence;^® often recurring.^ 

^^Ordinajy^ has been held equivalent to, or synon¬ 
ymous with, "common’^ see 15 C,J,S* p 590 note 60.1, 
^customaiy^ see 25 C.J.S. p 72 note 66.1, ^^ormaP^ 
see 66 CJ.S. p. 606 note 59, "reasonable, ”2 ^'regu- 
lar,”® and ^^sual.”^ 

The antonyms of "ordinary^’ are "extraordinary^’ 
see 35 C.J.S. p 376 note 26, "fancy” see 35 C.J.S. p 
744 note 26, ^^usuaJ,” and "uncommon.”^ 

"Ordinary” and "special” have been compared 
and distinguished.® 

Phrases employing the word are set out in the 
note,7 and for additional phrases as to which no 
recent adjudications have been found see ^46 C.J. 


p 1133 note 58-p 1135 note 43, 

OEDINATION'. As applied to a clergyman or min¬ 
ister see the C.J.S. title Religious Societies §§40, 
41, also 46 C.J. p 1136 notes 66, 67, and 54 C.J. p 
39 note 2-p 40 note 25. 

ORBINATIONE CONTRA SERVIENTES^ A writ 
that lay against a servant for leaving his master 
contrary to the ordinance of 23 & 24 Edward HI.^ 

OBBINATTJM EST. In old practice, "it is or¬ 
dered;” the initial words of rules of court when en¬ 
tered in Latin.® 

ORDINE PLACITANBI SERVATO, SERVATXTR 
ET JUS. See 46 C.J. p 1136 note 70. 

ORDONNANOE. A term understood to mean, in 


97. N.T.—^Bell V. Tates. 88 Barb. 
627. 629. 

S.C.—Corpus Jnxis q.uoted in Gentry 

V. Taylor, 6 S.E.2d 867, 869, 192 

6.C. 145—Ctorpns Jtirls QLiioted in 
Chewnlnsr v. Clarendon County, 161 
S.E. 777, 788, 163 S.C. 606. 

9a Mo.—Courtney v. Ocean Acci¬ 
dent & Guaranty Corporation, 142 
S.W.2d 868, 861, 846 Mo. 703, 130 
A.L.R. 284—Wiener v. Mutual Life 
Ins. Co. of New York, App., 170 S. 

W. 2d 174, 178. 

S.C.—Gentry v. Taylor, S S.E.2d 857, 
869, 192 S.C. 145. 

99. TJ.S.—S. ex rel. Friedman v. 

Tod, C.C.AN.T., 296 P. 888, 890. 
S.C.—Corpus Ortiris unoted in Gentry 
V. Taylor, 6 S.m2d 867, 869, 192 S. 
C. 145—Corpus Juris guoted in 
Chewnlnsr v. Clarendon County, 161 
S.E. 777, 788, 163 S.C. 606, 

1. S.C.—Corpus Juris quoted in 
Gentry v. Taylor, 6 S.B.2d 857, 859, 
192 S.C. 145—Corpus juris quoted 
in Chewnins: v. Clarendon County, 
161 S.E. 777, 788, 163 S.C. 606. 

46 C.J. p 1182 note 41. 

2. ‘‘Beasona'ble’’ synonymous 

Ga.—Goodwyn v. Central of Georjla 
R. Co., 58 S.B. 688, 2 Ga.App. 470, 
471. 

Mo.—State v. Coulter. 204 S.W. 5, 6. 
^^Beasonable” interobanjeable 
m.—^Kendall v. Brown, 74 HI. 232, 
237. 

8. Pa.—^Zulich Vk Bowman, 42 Pa. 
83, 87. 

S.C.—Chewnlnj v. Clarendon County, 
161 S.E. 777, 788, 163 S.C. 506. 

4, Ind.—^Terre Haute^ etc.. Tract. 
Co, V. Maberry, 100 N.E. 401, 404, 
62 Ind.App. 114. 

Mo.—State ex rel. Gass v. Gordon, 
1$1 S.W. 1016, 1021, 266 Mo. 394, 
Ann.Cas.l9l8B 19L 


Substantially synonymous 

Wis.—^Beauregard v. State, 131 N.W. 

347, 361, 146 Wls. 280. 

66 CJ. p 119 note 60 [a]. 

5. Mo.—State ex rel. Gass v. Gor¬ 
don, 181 S.W. 1016, 1021, 266 Mo. 
394, Ann.Cas.l918B 191. 

6. N.T.—Kundolf V. Thcahelmer, 12 
N.T. 693, 696. 

68 C.J. p 816 note 93. 

7. Phrases 

<1) ‘‘Ordinary and necessary ex¬ 
penses'* under the Internal Revenue 
Code, 26 U.S.C.A § 23 (a); author¬ 
izing certain deductions from gross 
Income In computing net Income for 
income tax purposes see Internal 
Revenue § 264 c. For the construc¬ 
tion placed on the phrase as used In 
state income tax laws see the C.J.S. 
title Taxation $ 1099. 

(2) “Ordinary business'* see 12 
C,J.S. p 778 notes 35-40. 

(3) “Ordinary care" and other 
terms of like Import In the law of 
negligence see Negligence 9 11. 

<4) “Ordinary caution" see 14 C. 
J.<S. p 55 notes .68-60. 

(5) “Ordinary course of business" 
and other phrases of like Import see 
12 C.J.S. p 777 note 24-p 778 notes 
26, 26, 29. 

(6) “Ordinary damages" see Dam¬ 
ages $ 2. 

(7) “Ordinary demurrage" see the 
C.J.S. title Shipping $ 203, also 46 
C.J. p 1133 note 55. 

(8) “Ordinary employee'* distin¬ 
guished from “executive officer" see 
83 C.J.S. p 848 note. 12. 

. (9) “Ordinary flood” see 86 C.J.S. 
p 1029 notes 22, 23; and distin¬ 
guished from “extraordinary flood” 
see 36 CJ.S. p 376 note 30. 

. (10) “Ordinary grant’^ see 38 C.J. 
, S. p 1068 note 36. 


(11) “Ordinary high tide" see 89 
C.J.S. p 899 note 19. 

(12) “Ordinary labor” distin¬ 
guished from “executive function” 
see 33 CJ.S. p 848 note 12. 

(13) “Ordinary negligence" defined 
see Negligence § 8. 

(14) “Ordinary observer" see supra 
p 41 note 33. 

(16) “Ordinary obsolescence” de¬ 
fined see supra p 41 note 89, and dis¬ 
tinguished from “extraordinary ob¬ 
solescence" see 36 CJ.S. p 376 note 
30. 

(16) “Ordinary partnership" as a 
term of Louisiana statutory law see 
Partnership 5 1. Mining partnership 
classified as an “ordinary partner¬ 
ship" see Mines and Minerals § 245 a. 

(17) “Ordinary proceeding" see 
Actions §§ 1 h (5), 42. 

(18) “Ordinary risk" has been con¬ 
strued to mean a common, custom¬ 
ary, or usual risk.—^Morse's Case, 170 
N.B. 60, 61, 270 Mass. 276. For other 
cases construing the terms “ordinary 
risk" and “ordinary risks" see 46 C.J. 
p 1134 note 24. See also Master and 
Servant S 871. 

(19) “Ordinary skill” means that 
degree which men engaged in that 
particular art usually employ, not 
that which belongs to a few men 
only of extraordinary endowments 
and capacities.—^Baltimore Base Ball 
Club, etc., Co. V. Pickett, 28 A. 279, 
280, 78 Md. 376, 885, 44 Am.S.R. 344, 
22 L.RJV. 690—46 C.J. p 1136 note 27. 

(20) “Ordinary tides" see Neap 
Tides 66 C.J.S. p 263 note 24. 

(21) “Ordinary well" distinguished 
from “a^esian well" see 6 C.J.S. p 
774 note 60. 

(22) “Want of ordinary care" as 
synonymous with “fault” see 36 C 
J.S. p 766 note 18. 

8. Black L.D. 

.9. Black L.D. . . • 
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^neral, a compilation of prize law as srecognized 
among civilized nations.^® 

OEE. The word ^^ore/^ as a mining term, is defined 
in Mines and Minerals § 2 b (5); and the terms 
'^ore dressing,” ‘^ore leave,” and "ore skip” are 
treated in Mines and Minerals § 3 h. 

OBEG'OK One of the Pacific coast states of the 
United States of America, being the thirty-third 
State admitted to the Union.li 

ORE TENUS. By word of mouth; orally.i® 

OEOAN. An instrument or medium by which an 
act is performed or an object accomplished.i3 

OROANIO. Pertaining to, or inherent in, a cer¬ 
tain organization; depending on the constitution or 
structure; not secondary or accidentaLi^ "Organ¬ 
ic” has been held equivalent to, or synonymous with, 
"essential” see 30 G.J.S. p 1228 note 62, and, in 
medical terminology, distinguishable from "func¬ 
tional” see 37 C.J.S. p 1401 note 28.1. 

10. Mass.—Coolidge v. 

Mass. 26, 48. 

13L- Bouvier ImD, 

Hlstozioal note 

The territory called Oregron from 
the early name of its principal river, 
now called the Columbia^ originally 
included all the country on the Pad- 
fio coast west of the Rooky moun¬ 
tains, and north of the forty-second 
and south of the forty-ninth parallel 
of north latitude. From 1818 to 184$ 
this country was subject to the joint 
occupancy of the subjects and citi¬ 
zens of Great Britain and the United 
States, under a disputed claim of ti¬ 
tle, Which was settled In favor of 
the United States by the treaty of 
JTune 15, 1846. The first government 
of the country was the ‘‘Provisional 
Government of Oregon*' established 
by popular vote on July 6, 1846. On 
March 3, 1849, this government was 
superseded by the territorial govern¬ 
ment provided by congi^ss in the act 
of Aug. 14; 1848. In 1857 a state 
constitution was formed and ratified 
by the people, under which a portion 
of the territory was admitted to the 
Union on Feb. 14, 1869, on eqiual 
f&otlng with the other states.—^Bou- 
vier li.D. 

ISi Bla<k Ii.D.. 

Demurrers ore tenus are discussed 
in the 0.J.S. titles Bquity $ 289, 

Parties $ 153, and Pleading 5 249, 

. also 49 C.J. p 409 notes 21-43. 

A Cal.'^People v. Thurman, 21$ p, 

394, 895, 62 CalApp. 147. 

Pa.—Commonwealth v.- Wm. Mann 
Co., 24 A. 601, 602, 160 Pa. 64. ► 


Phrases employing the word are set out in the 

note.i5 

ORGANIZATION. An arrangement of parties;!® 
formationthe act of organizing;!® the connec¬ 
tion of parts in and for a whole, so that each part 
is at once end and means.!® The term implies le¬ 
gal organization,®® and a recognition of order and 
an obedience to duly constituted authoi-ity.®! The 
word ordinarily is not employed in speaking of the 
United States.®® 

Phrases emplojdng the word are set out in the 
note.®®* 

ORGANIZE. In common use the word "organize” 
is without doubtful or ambiguous meaning.®^ It is 
defined*as meaning to arrange individual elements 
iuterdependently, each individual having a special 
relationship with respect to the whole;®® to arrange 
or constitute in parts, each having a special func¬ 
tion, act, ofBice, or relation;®® to arrange in order 
for the normal exercise of its appropriate func¬ 
tions;®^ to systematize;®® to establish®® or furnish 

Kan.—^In re Sander^ 86 P. 848, 349, 
63 Kap. 191, 23 L..R.A. 603. 

20. Wis.—^Dodge V. Williams, 60 N. 
W. 1103, 1107, 46 Wis, 70. 

21. Wis.—Cook V. Houser, 100 N.W; 
964, 980, 122 vVis. 634. 

46 C.J. p 1186 note 84 [a]. 

22. N.H.—Farm Bureau Mut. Auto. 
Ins. Co. V. Manson, 64 A.2d 580, 
683, 94 N.H: 389. 

23. Phrases . 

(1) “City organization" see 14 C 
J.S. P'1163 note 40. 

(2) “Civic organization" see 14 a 
J.S. p 1164 note 68. 

(3) “Organization tax" see Corpo¬ 
rations 5 67. 

(4) “Political organization” see 
Elections § 84 a. 

24. CaL—^People v. Thurman, 216 P. 
894, 396, 62 CalJLpp. 147. 

25. U.S.—Weir v. U. S., ;c.C.A.Ind., 
92 F.2d 634, 638, 114 A.I:..R. 481. 

Phrase 

“Organize, modify, or rearrange.” 
—Diaz Cintron v. People, C.CJ^Puer- 
to Rico, 24 F,2d 967, 969. 

26. Va.—Norfolk County v. Duke* 78 
S.E..466, 469, 113 Ya.. 94. ■ 

46 CJ: P 1187 note 90. 

27. Tex-—City of Beaumont v. City 
of Beaumont i^ependent . School 
Dist., CivJ^pp., 164 S.W.2d 753, 767. 

28. Tex.—City of Beaumont v. City 
of Beaumont. Independent School 
Dist, supra. 

Tex.—City of B^thhont v. ^ty 
of Beaumont - Independent ^ Scfiool 
Dist, supra. 


Inglee, 13 


14. Cal.—^Dyer v. Superior Court of 
California, 271 P. 118, 116, 94 Cal. 
App. 260. 

46 C.J. p 1136 note 78. 

15. Phrases 

(1) “Organic act” as an act of con¬ 
gress conferring powers of govern¬ 
ment on. a territory see the C J.S. 
title Territories § 17, also 46 GJ". P 
1136 note 78 [a], and 62 CJ. P 794 
note 74-p 796 note 98. 

(2) “Organic chemistrsr” see 14 C. 
J.S. p 1103 note 63. 

(3) “Organic compounds” con¬ 
trasted with **lnorganic compounds” 
see 15 C.J.S. p 700 note 19.1. 

(4) “Organic disease” distin¬ 
guished from “functional disease” 
see 37 C.J.S. p 1401 note 83. 

(5) “Organic dust” defined see 28 
C.J,S. p 695 note 58.1; and distin¬ 
guished from “Inorganic dust” see 
43 aj.S. p 1207 note 49. 

(6) "Organic law” see 62 CJ.S. p 
1029 note 9. 

16. Cal.—^People v. Thurman, 216 P. 
394; 896, 62 CaI.App. 147. 

Kan.—^In re Sanders, 36 P. 348, 849, 
58 Kan. 191, 23 D.RJL 603. 

17. Minn.—State v. Blue Earth 
County School. Dist. No. 162, 65 N. 
W. U22,, 64 Minn. 218. 

46 CJ. p 1186 note 83. 

18., Cal.—People v, Thurman, 216 P. 

394, 396, 62 Cal.App. 147. 

Kan.r-ln re Sanders, 86 P. 848, 349, 
63 Kan. .191, 28 Ii.R.A.. 608. 


19. Cal.—People v. Thurman, 
P. 894, 396, 62 CaI.App. 147. 


216 


29 
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with organs;30 to form with suitable oigans;^! to 
put into working order.52 

"Organize^^ has been held to be interchangeable 
with, or synonymous to, ^^create’^ see 21 C.J.S. p 
1038 note 37.2, ^‘establish’^ see 30 C.J.S. p 1231 
note 36.3, and "form^^ see 37 C.J.S. p 114 note 66. 

Organised. Erected, established, constituted, 
composed, and formed as to its constituent parts.^^ 
The word is frequently used as meaning incorporat- 
cd,3‘4 rather than as meani n g operated.^^ 

"Organized’^ has been compared with, or distin¬ 
guished from, “established” see 30 C.J.S. p 1233 
note 64.1. 

OEdANOLBPTIO. Affecting an qj^an or organs, 
especially those of touch, taste, and smell.^® 

OEOANZINE. A fine kind of double-thrown silk 
thread made from the best grades of the raw ma¬ 


terial.^*^ 

OEIEIi WINDOW. A window structure, project¬ 
ing outward, like a bay window, but carried upon 
corbels or brackets, instead of reaching to the 
ground.^® 

OBIENT. The East; the countries east of the Med¬ 
iterranean or the ancient Roman empire; also the 
countries of Asia generally; sometimes, eastern 
Asiatic eountries.^^ China, Japan, Ceylon, and Su¬ 
matra are generally known as the Orient.^® 

ORIENTAL. Pertaining to, situated in, or occur¬ 
ring in, or characteristic of, the Orient, or East.^^ 

ORIFICE. A mouth or aperture, as of a tube, pipe, 

etc.; anopening.^2 

ORIOAN. A word of great antiquity, and in no 
sense a word of common speech in English.^3 it is 


80. Pa.—CommonweaJtli v. Wm. 

Co.. 24 A. 601, 602, 160 Pa. 

- 64. 

Xex.—City of Beaumont v. City of 
Beaumont Independent School 
Dist, ClvA.pp., 164 S.W.2d 763, 767. 

81. Cal.—^People v. Thurman, 216 P. 
394, 396, 62 CalJLpp. 147. 

Mo,—Warren v. Barber Asphalt Pav. 
Co., 22 S.W. <90, 491, Il6 Mo. 572. 

32. Tex.—City of Beaumont v. City 
of Beaumont Independent School 
Dlst, ClvAiPP., i64 S.W.2d 768, 767. 

33. Pa.—Copelln v. Harrisbur^r 
School Directors, 64 A. 642, 644, 
545, 216 Pa 869. 

46 C.J. p 1137 note 96. 

Phrases employing the word ^organ^ 
ized” 

(1) “Organized county” see Coun¬ 
ties § 43. 

(2) “Organized and operated ex¬ 
clusively for religious, charitable, 
scientific, literary, or educational 
purposes,” and other phrases of like, 
import as used in the Internal Reve¬ 
nue Code allowing deductions for in¬ 
come tax purposes see Intern^ 
Revenue 6J 868-371; as used in so¬ 
cial security and unemployment com-- 
pensation legislation see the C.J.S. 
title Social Security and-Public Wel¬ 
fare. 

(8) Other phrases as to which 
more recent adjudications have not 
been found see 46 CJ. P 1187 notes 
97-1. 

34. U.a—Sun-Herald Corporation v. 

- Duggan, C..C.A.H.Y., 78 F.2d 298, 
800. 

.46 CiJ. p 1,X37 note 90 [a]. - 

35. TT.S.—Sun-Herald Corporation v. 
Duggan,, supra, 

33, ’ IJ.S,—D. S, „ <?ommei;ciali 


Creamery Co., D.C.Wash., 43 P. 
Supp. 714, 718. 

Organoleptio test 

An organoleptic test Is a test by 
the senses of smell, sight, touch and 
taste.—U. S. V. 1851 Cartons, More 
or Less, etc., D.C.C 0 I 0 ., 65 P.Supp. 
343, 344. 

37. Webster New Int.D, 

U.S.—See Cohen v. U. S., C.C.N.Y., 
180 P. 634. 

38. Ill.—Brandenburg v. Country 
Club Bldg. Corporation, 163 N.B. 
440, 443, 332 HL 136. 

Distinguished from “bay window” 
see 10 C.J.S. p 214 note 70. 

39. Webster New IntD. 

40. Ill.—National Importing & Trad¬ 
ing Co. V. B. A. Bear & Co., 236 
niA.PP. 426, 433. 

41. Webster New IntD. 

Oriental mgs 

OHental rugs have had for hun¬ 
dreds of yeara past a well-defined 
common meaning, found in various 
encyclopedias, these publications de¬ 
scribing in great detail the materials 
and . process used in making such 
rugs and the designs characteristic 
of the different types. This long- 
understood common meaning is well 
epitomized as follows; “Oriental rug 
or, carpet. Any hand-woven or hand- 
knotted one-piece rug or carpet made 
in the Orient, esp. in AsiA With the 
exception of kilims and Sumaks, 
Oriental carpets aud rugs have a 
pile, produced by knotting around one 
or, geneially, two warps of cotton or 
wool; one or seversi tufts of colored 
woolen or silk (or in a few Instances, 
cotton) yarn, over each row of which 
a woof shot is passed. The texture, 
workmanship,, and esp., the designs, 
vary with the locality in which the 
rugs are produced .and. with the 
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mode of living and traditions of the 
weavers. They fall into six main 
groups: Turkish,* ‘Persian/ ‘Cauca¬ 
sian,’ ‘Turkoman,* ‘Chinese,* and 
‘(East) Indian/ but axe further di¬ 
vided and subdivided.”—Stephen Rug 
Mills V. tX. S., 32 C.C.P.A. Customs 
110, 113, quoting Webster New Int.D. 

42. U.S.—^Bloom V. LockA Cixst. & 

PatA-pp., 69 P.2d 113, 116. 

43. N.Y.-^Caron Corp. v. CondA 

Ltd., 213 N.Y.S. 735, 737. 12$ Misc. 

676. 

Similarly expressed 

(1) “The word ‘origan* is an Eng¬ 
lish word, and one of. great antiqui¬ 
ty. The New Standard Dictionary 
defines it as *wild marjoram* and 
states that It is •rare/ And the Cen¬ 
tury Dictionary defines it as *a plant 
of the genus Origanum; marjoram; 
wild marjoram; also pennyroyal.’ 
And ‘origanum’ is defined in the 
same work as *a genus of labiate 
plants of the tribe Satureine® and 
the subtribe Menthoide®/ It is add¬ 
ed, ‘There axe about 30 species, main¬ 
ly of the Mediterranean region,* 
While the word ‘origan’ has retained 
its currency among pharmacists and 
botanists. Its use for many years 
seems to have been almost exclu¬ 
sively confined to them, and it has 
been only occasionally used in mod¬ 
em English literature. It is in no 
sense a woxtd of common speech in 
English.”—^Le Blume Import Co. v. 
Coty. Inc., C.CA.N.Y., 293 P. 344, 3^3. 

(2) “It is quite true that ‘origan* 
is an English word, and though ap¬ 
parently it denotes another botanical 
genus than ‘marjoram/ commonly 
the two are assimilated and with 
them the ‘thyme’ of literature and 
the pharmacopoeia. Each refers to 
an aromatic plant s out of t^hich there 
may be extracted an essential: oil. 
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defined as wild marjoram; also, pennyroyal.^^ 

O&IGllN. The first existence or beginning; the 
birth; hence, parentage, ancestry; that from which 
an 3 i:hing primarily proceeds; the fountain; spring; 
cause; occa^on.^5 

OBIGINAL. As a noun, the word ^^originaP^ is de¬ 
fined as meaning that which is first in order the 
first or primitive form of a thing;^^ also, an au¬ 
thentic instrument of something, and which is to 
serve as a model or example to be copied or imitat¬ 
ed.’** It is something that necessarily implies that 
there is nothing going before it, but it ‘^starts 
things*^ always;^* the beginning, whatever and 
wherever may be the end, or the ending.^o 

Employed as an adjective, the word ^'original” is 
defined to mean first*i in order;52 initialpre¬ 
ceding all®^ others;pertaining to the origin or be- 
ginning.6* Also primal;®^ primitive; pristine.^* 
It also means not deriving any authority from any 
other source and it is sometimes used in the 
sense of novel and not otherwise obtainable.®^ 

^'Original” has been held equivalent to, or synon¬ 
ymous with, ^^copy,” and the terms have also been 
distinguished see 18 C.J.S. p 131 notes 24, 28J. 

"Original” has been distinguished from "ancil¬ 
lary” see 3 C.J.S. p 1066 note 45, and "exclusive” 
see 33 C.J.S. p 112 note 32J. 

In the law of evidence where the fact to be proved 


is evidenced by a writing, the original writing is the 
best evidence, and ordinarily a copy is not admis¬ 
sible, but a duplicate or counterpart of the writing, 
sometimes called a "duplicate original,” may be ad¬ 
missible and this subject is treated with reference 
to civil actions in Evidence §§ 813--837, and in con¬ 
nection with criminal prosecutions in Criminal Law 
§ 693. Duplicate bills of lading are original bills 
for all purposes as stated in Carriers § 129. A 
work, in order to be copyrighted, must be original, 
and this subject is discussed in Copyright and lit¬ 
erary Property § 25. 

Original writ Under the English practice writs 
were divided into two classes, original and judicial, 
as pointed out in 50 C.J.S. p 572 notes 85-87, where 
the distinction between the two classes is discussed. 
The technical meaning that the term "original writ” 
had in the practice of England does not exist in 
American jurisdictions.®^ It has been said that a 
capias is an original judicial writ, see 12 C.J.S. p 
1119 note 20, and certiorari has been held to bo 
original in nature, see Certiorari § 2 b <3), and it 
has been held that mandamus is an original process, 
see Mandamus § 2 d. A summons is an original 
writ,®^ but a scire facias, at common law, is defined 
as a judicial writ, as distinguished from an original 
writ, see the C.J.S. title Scire Facias § 1, also 56 C. 
J. p 866 note 1-p 867 note 3. For. other cases dis¬ 
cussing original writs see 46 C.J. p ll39 note 85 and 
71 C.J. p 1628 notes 25-27. 


and while there is a sharp dispute 
in the papers ‘whether this is in fact 
used or indeed usable as an ingre¬ 
dient of scents, there seems to be 
little doubt but that it Is. But for 
all that ^origan.' is in no sense a 
word of common speech in English. 
It has retained currency among 
pharmacists, but so far as it is not 
otherwise obsolete, it appears to be 
found only in works like Sir Rich¬ 
ard Burton’s Arabian Nights, where 
the diction Is poetic and designedly 
artiflcial.”—Coty, Inc, v. Le Blume 
Import Co.. D.C.N.T.. 292 F. 264. 266. 

44. N.Y.—Caron Corp. v. Conde. 
Irtd., 213 N.Y.S. 735, 787, 126 Misc. 
676. 

45. Webster New InhD. 
mixases 

(1) ’’Domicile of origin” see Doihi- 
cUe I 6. 

(2) ’’Point of origin” as used with 
reference to rate making for carriers 
of goods see Carriers § 276. 

46. N.C.—Davis v. Latham-Brad- 
shaw Cotton Co., 117 S,R 391. 393, 
186 N.a 387. 

47- Neb.—Haley v. State, 66 N.W. 
962, 964, 42 Neb. 666, 47 Am.SJEl. 
718. 


48. N.C.—^Davis v. Latham-Brad- 
shaw Cotton Co., 117 S.E. 391, 393, 
185 N.C. 387, 

46 aJ. p 1137 note 14. 

49. N.C.—Davis v. Datham-Brad- 
shaw Cotton Co., supra. 

5a N.C.—Davis v. L»atham-Brad- 
shaw Cotton Co., supra. 

61. N.C.—^Davis v, Latham-Brad- 
shaw Cotton Co., supra. 

52. XT.S.—^Edwards v. Wabash R. 
Co., C.CJiL.N.Y., 264 F. 610, 616. 

46 C.J. p 1137 note 23, 

53. Ala^—Hudgens v. Creola Dumi- 
ber Co., 61 So. 626, 626, 164 Ala. 
561. 

Ark.—State v. Southard, 29 S.W. 761, 
60 Ark. 247. 

64. U.S,—^Edwards v. Wabash R. 
Co., aCA-N.Y., 264 F. 610i 616. 

55. Ala.—^Hudgens v. Creola Lum¬ 
ber Co., 61 So. 625, 526. 164 Ala. 
561. 

46 C.J. p 1187 note 28. 

sa Ark.—Arkebauer v. Falcon Zinc 
Co., 12 S.W.2d 916, 919, 178 Ark. 
943. 

46 C.J. P 1187 note 26. 
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57. Ala.—^Hudgens v. Creola Lum¬ 
ber Co., 51 So. 625, 626, 164 Ala. 
561. 

Ark.—State v. Southard, 29 S.W. 751, 
60 Ark. 247, 249. 

58- Wash.—Fidelity & Deposit Co 
of Maryland v, IBVtben, 98 P. 764, 
766, 61 Wash. 808. 

69- N.C.*’—Davis v. Latham-Brad- 
shaw Cotton Co., 117 S.B. 891, 393, 
186 N.C. 887. 

60. U.S.—Belmont Laboratories v. 
Federal Trade Commission,* C.CJL 
8, 108 F.2d 638, 641. 

61. Mass.—Clark v. Paine, 11 Pick. 
66, 67. 

46 C.J. p 1139 note 86 [a]. 

Similarly eiqoressed 
The term ’’original writ" could not 
have been intended in its technical 
sense, for there is no such thing 
as the ’’original writ” as defined by 
Blackstone, and known to the Eng¬ 
lish practice, in our system of juris¬ 
prudence.—^In re Original Writs, 37 
Pa.Co. 622, 525. , ' , . 

62. Mo.—State v. Hall, 221 S.W. 708, 
711, 282^ Mo. 426. 
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Other phrases employing the word ^^original” are 
set out in the note,®^ and for additional phrases as 
io which more recent adjudications have not been 
found see 46 C.J. p 1137 notes 20, 21, p 1138 note 
32-p 1139 note 86. 

OBIGINAliLY. As regards the nature of origin or 
source; by virtue of origin; inherently; also, from 
the first.^^ 

OBIGINATB. It has been said that the intransi¬ 
tive verb “originate,” in all its connotations, has the 
meaning of commence, start, and begin and it 
.does not include the meaning of eontinue.66 

“Originate” and “arise” have been held to be syn¬ 
onymous, and “originating^^ and “arise” have been 
distinguished see 6 C.J.S. p 334 note 4, p 335 note 
14JI. “Originated” has been distinguished from 
•^‘instituted” see 44 C.J.S. p 412 note 94. 

OBIGINB; OBIGO. As the first words of maxims 
as to which there have been no recent applications 
see 46 C. J. p 1139 notes 10,11. 


OBNAMENT. The word “ornament” is derived 

from the Latin “omamentum,”®^ -v^hich is defined 

post note 85. 

It has been said that the dictionary definitions of 
the word “ornament” disclose that the term may be 
and is used in a very broad sense, so broad that it 
may include anything which decorates or adorns 
something else.®^ In this broad sense many kinds 
of clothing and jewelry are ornaments; and hall 
decorations, many articles of furniture, pictures, 
etc., ornament and adorn, and in that sense are 
ornaments.®® It has been held that the word “orna¬ 
ment” includes jewelry see 48 C.J.S. p 794 note 29, 
but whether a watch is regarded as an ornament 
within the meaning of statutes limiting the liability 
of an innkeeper is discussed in Innkeepers § 17 e 
(3) (b). 

The word is defined as meaning an embellish¬ 
ment;'^® a decoration;'^! an adornment;'^® an orna¬ 
mentation;'^® a part or an addition that contributes 
to the beauty or elegance of a thing that which 
adds grace or beauty;'^® that which adorns or bean- 


63. Flixases 

(1) “Duplicate origrinal** ad equiva¬ 
lent to, synonymous with, and dis- 
itin^ruished from, “copy” see 18 C.J.S. 
p 131 notes 23, 27; and in the law 
of evidence see Evidence § 821. 

(2) “Origrinal appointment” within 
oivll service statutes providing for 
the order of suspension and reem¬ 
ployment of civil servants see, in 
connection with municipal employees, 
.Municipal Corporations § 733; and 
with relation to municipal officers 
and employees of departments Mu¬ 
nicipal Corporations §S 560-699. 

(^) “Original bill” as a classidca- 
^on of bills in equity see Equity $ 
200 . 

(4) “Original contractor” as the 
term is used in mechanics* lien stat¬ 
utes see Mechanics’ Liens § 90. 

(6) “Original cost” see 20 C.J.S. 
p 242 notes 69-71. 

(6) “Original entries” in the law 
of evidence see the index to the title 
Evidence. 

(7) “Original evidence” in civil ac¬ 
tions see Evidence $ 2; in criminal 
prosecutions generally see Criminal 
^w § 530; and in bomicide cases 
see Homicide § 200. . 

(8) “Original gift*’ discussed in 
connection, with, and distinguished 
from, “substitutional gift” see the 
C.J.S. title, Wills §§ 737-746, also 69 
CJ. p 351 note 46^p 358 note 46. 

(9) “Origrinal inventor” as the per¬ 
son entitled to secure a patent see 
the C.J.S. title Patents § 84. 

(10) “Original issqe” as used in 

the Internal Code, 26 TJ.S. 


C.A* I 1802 (a), imposing a stamp 
tax on shares of stock, etc., see In¬ 
ternal Revenue § 547. 

(11) “Original jurisdiction” defined 
see Courts § 17. 

(12) “Original locator” as a min¬ 
ing term see Mines and Minerals § 
3 h. 

(13) “Original package” and “orig¬ 
inal package doctrine” see Commerce 
§ 28. 

(14) “Original process” see the 
C.J.S. title Process § 1, also 50 CJ. 
p 445 note 49-p 446 note 62. 

(16) “Original promise” not within 
the statute of frauds see Frauds, 
Statute of, § 16. 

(16) "Original suit” distinguished 
from '^dependent suit” see 26 C.J.S. 
p 720 note 30. 

(17) “Original work” distinguished 
from **repair work.”—Schwartz v. 
Big Lake Special Drainage Dist., 138 
N.B. 666, 668, 307 HI. 209—People v. 
Peeples, 126 N.B. 161, 152, 291 Ill. 
637. 

(18) “Triplicate original.” One of 
three copies of a writing, all made 
at the same time by the same im¬ 
pression of the copying pencil.—^Vlr- 
grinia-Carolina Chemical Co. v. 
Knight, 56 S.B. 725, 727, 106 Va. 674 
—64 C.J. P 1312 note 43. 

64. Webster New Int.D. 

Phrases employing the word and 
as to which more recent adjudica¬ 
tions have not been found see 46 
C.J. p 1139 notes 94-99. 

65. Conn.—Nledzwicki v.. Pequon- 

nock Foundry, 48 A.2d 3§9, 371, 133 

Coxm. 76. 


Phrases employing the word “orig¬ 
inating,” and as to which more re¬ 
cent adjudications have not been 

found see 46 C.J. p 1139 notes 6-9. 

66. Conn.—Nledzwicki v. Pequonnock 
Foundry, supra. 

67. Cal.—Traylor’s Estate, Coffi 
Prob. pp 284, 286- 

68. U.S.—D. S. v. Blefeld & Gk)od- 
friend, 24 C.C.P.A. (Customs) 213, 
216. 

69. U.S.—D. S. V. Blefeld & Good- 
friend, supra, 

70. IJ.S.—U. S. V. Blefeld & Good- 
friend, supra—^Paramount Bead 
Corp. V. U. S., 19 C.C.P.A. (Cus¬ 
toms) 385, 388. 

46 C.J. p 1139 note 18. 

71- U.S.—U. S. V. Blefeld & Good- 
friend, 24 C.C.P.A. (Customs) 213, 
216—^Paramount Bead Corp. v. TJ. . 
S., 19 C.C.P.A. (Customs) 386, 388. 

46 C.J. p 1139 note 17. 

72. U.S.—U.S. V. Blefeld & Good- 
friend, 24 C.C.P.A.(Customs) 218, 
216—^ParamoTmt Bead Corp. v. B. 
S., 19 C.C.P.A. (Customs) 386, 388. 

46 C.J, p 1139 note 16. 

73. XJ.S.—Smith v. U. S., 8 Oust. 

App. 256, 260. . 

74. IJ.S.—^Paramount Bead Corp. v. 
IT. S., 19 C.C.P.A (Customs) 386, 
388—Smith v. U. S., 8 CustApp. 
256, 260. 

75. U.S.—IT. S. V. Blefeld & GJood- 
Ariend, 24 C.C.PA.. (Customs) 213, 
216—^Paramount Bead Corp. v. tJ. 
*S., 19 C.C.P.A (Customs) 386, 888. 

46 (3.J. P 1140 note 21. 
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tliat wMch is added to embellish or 

adornJ7 

It is also defined as meaning an article of equip¬ 
ment ; an adjunct, useful or decorative, as of cloth¬ 
ing, furniture, etc. any famishing or adjunct by 
which a thing may be prepared for use or rendered 
more serviceable, whether or not it contributes to 
decoration;but the dictionaries refer to this use 
of the word as archaic, except in ecclesiastical us¬ 
age.^® 

Ornament, in architecture, is often distinguished 
as structural when it is an integral part of what it 
adorns, or as applied when executed on the surface 
of something structurally complete without it.®^ 

Tariff acts imposing duty on ornaments, orna¬ 
mented fabrics, articles ornamented with beads or 
spangles, and ornamented earthenware are treated 
in Customs Duties §§ 33,45. 

OBNAMENTAIi. Serving to ornament; giving ad¬ 
ditional beauty; embellishing.^^ “Ornamental” has 
been distinguished from ‘^itilitarian.”®^ 

The meaning of the word ‘‘ornamental” as used in 
the statutory provision authorizing the grant of a 
patent to the inventor of a new, original, and orna¬ 
mental design is treated in the C.J.S. title Patents 
§ 73. 


OBNAMENTATIOK. It has been said that orna¬ 
mentation implies beauty, the giving of a pleasing 
appearance.*^ 

OBNAMENTX7M. A Latin word meaning appara¬ 
tus, accouterment, equipment, furniture, trappings; 
an ornamental equipment, ornament, decoration, 
embellishment.** 

OBNEEY. A term which does not, in some of its 
uses, differ from the words “common” or “mean.”** 

OBFBAN. The word “orphan” is of Greek origin,*7 
and originally was used to denote especially the 
children of soldiers killed in war.** 

Considerable conflict exists concerning the more 
modem usage of the term, and the courts have not 
always been in accordance as to when a child or 
children will be classified as an orphan or or¬ 
phans.** It has been said that primarily,*® and in 
legal terminology,*! the word “orphan” denotes a 
fatherless child.** While there seems to be no 
doubt that a fatherless child may properly be clas¬ 
sified as an orphan,** although it has been stated 
that, generally speaking, there are no orphans while 
one parent still lives,*^ which statement would ap¬ 
pear to be in direct conflict with the statement that 
a child may properly be described as an orphan 
without having lost by death more than one par- 


7®. Cal.—^Traylor's Bstate. Coif. 

Prob. pp 284, 286. 

SisnllaTly ezpxessod 
Addition or inclusion of anything 
that beautifies.—Smith v, U. S., 8 
Cust.App. 256, 260. 

77. U.S.—U. S. V. Blefeld & Good- 
friend, 24 C.C.P.A. (Customs) 213, 
216—Paramount Bead Corp. v. tJ. 

5.. 19 C.C.P.A, (Customs) 385, 388— 
Smith V. tJ. S., 8 CustJLpp. 256, 260. 

Kmifarly expressed 
That which embellishes.—Traylor’s 
Estate, ComProb., Cal., pp 284, 286. 

78. U.S.—U. S. V. Blefeld & Gtood- 
friend, 24 C.C.P.A.(Customs) 213, 
216—^Paramount Bead Corp. v, U. 

5., 19 CC.P.A. (Customs) 385, 388. 

79. TJ.S.—^Paramount Bead Corp. v. 
U. S., supra. 

80. U.S.—U. S. V. Blefeld & Gtood- 
friend, 24 CC.P.A. (Customs) 213, 
216—^Paramount Bead Corp. v. U. 

S., 10 C.C.PA-(Chistoms) ,385, 388. 

Signification of term in ecclesiastical 
law see 46 CJ. p 1139 note 15 [a]. 

81. TJ.S.—Smith v. TJ. S., 8 CustlApp.^ 
256, 260. 

3^ C3al.— Traylor’S Estate, Coif. 

‘Prob. pp 284, 286. 

Plizases employing'the word and as 


to which more recent adjudications 
have not been found see 46 C.J. p 
1140 notes 30-40. 

83. Distinctloxi expressed 

**A thing may be useful and orna¬ 
mental, and may please, both because 
of the purpose for which it was 
made and because of its beauty. 
That which Is utilitarian, however, 
pleases because it meets the ap¬ 
proval of reason, while that which 
is ornamental gratifies the senses, 
without reasoning out the why or 
the wherefore.*—In re Stlmpson, 24 
P.2d 1012, 58 APP.D.C. 86. 

84. TJ.S.—^Kanne & Bessant v. Ea- 

glelet Metal Spinning Co., B.C.N. 
T., 64 P.2d 181, 133. - 

85. Cal,—^Traylor’s Estate, Colt. 

. Prob. pp 284, 286, 

86. Iow€u—Wimer v, Allbaugh, 42 
N.W. 687, 78 Iowa 70, 16 Am.S.R. 
422. 

46 O.J. P 1140 note 44. ' 

87. Pa.—Soohan v. City of Philadel¬ 
phia, 33 )E>a. 8, 31, 1 Grant 494. 

46 CJ". p 1140 note 46. 

8a Ala.—Ex part©.. Cline,: 106 Sa 
686, 688, 213 Ala.>590. 

89- Wash.—^tead v. Department of 
Lsbor.dnd IhdustHes, 61 P.2d 1307, 
1308, 188 Wash. 171. • • 

S28 


90. Ala.—^Ex parte Cline, 105 So. 
686, 688, 213 Ala. 599. 

Minn.—State v. District Court of 
Hennepin County, 172 N.W. 897, 
898, 143 Minn. 144. 

91. Ky.—^Poston v. Young, 7 J,J. 
Marsh. 501. 

Minn.—State v. District Court of 
Hennepin County, 172 N.W. 897, 
898, 143 Minn. 144. 

92. Ala.—^Ex parte CHlne, 105 So. 
686, 688, 213 Ala. 699' 

46 C.J. p 1140 note 50. 

*^The original idea of designating 
fatherless children orphans, the 
same as thiose who had lost; both 
parents, seems to be that the father 
was the head of the household and 
responsible for the care and support 
of the minors therein. When the 
father has abdicated that place and 
deserted the family, the children be¬ 
come indeed orphans when also be¬ 
reft of their mother.”—State v. Dis¬ 
trict Court of Hennepin County, 172 
N.W. 897, 898, 899, 143 Minn. 144, 

93.. .Minn.—State, v. District Court of 
Hennppin Chjunty, supra. 

94. m.—Chicago Guarsmty Fund 
Dife Soa V. Wheels, t9 HhApp. 
241, 244, ' : ; . 
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eiit,®5 there appears to be some doubt as to wheth¬ 
er the term ‘"orphan” may be applied to and mean 
a motherless chilcL^® However, it has been said 
that the decisions as well as the dictionaries recog¬ 
nize that the term may properly be applied to a 
motherless, as well as to a fatherless, child.^^ 

The word "orphan” is defined as meaning a minor 
who has lost one or both of his or her parents a 
child bereaved by death of both father and mother, 
or, less commonly, of either parent a child who 
has lost both parents or its father;^ a fatherless 
child or minor, or one deprived of both father and 
mother;^ one that is fatherless,.or that has neither 
father nor mother.^ 

The term has been held to include minors only;^ 
and it has been said that a child might cease to be 
an orphan, within the strict meaning of the law, on 
arriving at his majority or on becoming married.® 

As an adjective the word "orphan” is defined as 
meaning being in, or pertaining to, a position anal¬ 
ogous to that of an orph^; bereaved, forsaken; un- 

95. Tenn.—^Portln v. Portin, 261 S. 

W. 362, 363, 149 Tenn. 630. 

96. important ease involvlnsr a 
lari?e bequest under Girard’s will is 
Soohan v. City of Philadelphia, 33 
Pa. 9. The case limited the provision 
for ‘orphans* in the will to fatherless 
children.. The opinion shows ireat 
research. Some stress is there laid 
upon Girard's French descent and the 
meaning of the word ‘orphan* in that 
language; also upon the construction 
the trustees of the institution, found¬ 
ed under this provision, had placed 
upon the meaning of the word, and 
according to which the institution 
had been conducted for many years. 

In the course of the opinion it Is 
stated that in a friendly controversy 
concerning the meaning of the word 
between John Quincy and 

Judge Hopkinson in 1833, the former 
maintained that the word ‘orphan’ 
includes those children who had lost 
both or either parent, while the lat¬ 
ter held that; the term was to be 
confined to those who had lost their 
father only. It is also, stated that 
there was tie same imcertainty of 
meaning in the then published dic¬ 
tionaries.”—State V. pistrict Court of 
Hennepin County, 172 N.W. .897, 898, 

143; Minn. 144. 

97. Minn.--Johnson v. Munslngwear, 

Ina, 29 N.W.2.d 822,. .820/ 224 Minn. 

: 661—*State y. . District Court of 

Hennepin County, 172 N.W. 897, 

898, 899, 143 Minn 144.’ 

98. WiS.—Heiss V. Murp^,. 40 Wls. 

' 276 , 291 . ' : 

46 aj. p 1140* note 54. ’ 

^Ulariy eaeprOBSOd- - 

:: <1) A minor or Inf&nt who h€U9 lost 

67 CXS.—34 


protected.® 

The word "orphan” is considered in various con¬ 
nections in the title Charities, reference being made 
to the index to that title. For the varying con¬ 
structions that have been given the word as used in 
compensation acts see the C.J.S. title Workmen's 
Compensation Acts § 141, also 71 C.J. p 644 notes 
93-97. 

Phrases employing the word "orphan” are set out 
in the note.^ 

OEPHANAdE, See Asylums § L 

OEPEAHA^E PAET. That portion of an intes¬ 
tate’s efEects which his children were entitled to by 
the custom of London.® 

OETHOPEDIST. See Physicians and Surgeons 

§ 1 . 

OS. A Latin word meaning mouth.® The word 
"os” also means bone.^® 

Pa—Soohan v. City of Philadel¬ 
phia 33 Pa 9, 80, 81. 32, 1 Grant. 
494. 

3. Pa—Soohan v. City of Philadel¬ 
phia supra 

46 C.J. p 1140 note 52. 

4. Pa—Soohan v. City (jf Philadel¬ 
phia supra 

46 C.J. p 1141 note 67. 

5. Minn.—Fischer v. Mai chow, 101 
K.W. 602, 603, 98 Minn. 396. 

“Orphan” as used In by-law of mu¬ 
tual benefit association as includ¬ 
ing one who has attained major¬ 
ity see Insurance § 1549, also 45 
C.J. p 176 note 34 [f] and 46 C. 
J. p 1141 note 58. 

6. Tenn.—Cherokee Brick CoJ v. 
Bishop, 299 S.W. 770. 772, 166 Tenn. 
168. 

7. Phralses 

(1) “Orphan asylum” and “or¬ 
phans* home** see Asylums S 1. 

(2) “Orphan’s business” see Ex¬ 
ecutors and Administrators § 365. 

(3) “Orphans* courts” see Courts 

§ 11 . 

(4) “Orphan society.”—^In re Pear¬ 
sons. 67 P. 1015, 1016, 125 Cal. 285 
—46 C.J. p 1141 note 63 [aj. 

8. Black luD. 

9. Fla.—^English v. State, 164 So. 
848, 849, 122 Fla. 77. 

Per os , 

(1) By. means of mou^—English 
V. State, supra. 

(2) As a means of unnatural copu¬ 

lation see the C.J.S. title Sodomy § 
1, also 68 C.J. P 789 note 24-p 799 
note 30. ‘wi * 

;ibL Stedman MedJO. 


both of his or her parents.—Chicago 2. 
Guaranty Fund L*fe Soc. v. Wheeler. 

79 IlLApp. 241. 244. 

(2) A child who has lost one or 
both of his parents.—Beardsley v. 
Bridgeport. 3 A 667, 669, 63 Conn. 
489, 66 Am.R. 162. 

(3) A child who has lost father or 
mother, or both,r-Soohan v. City of 
Philadelphia, 83 Pa. 9, 31, 1 Grant 
494. 

(4) “An orphan is a minor who has 
lost one or both of his parents. This 
is the definition given by both Bou- 
vler and Webster. But, according to 
the rule prevailing in this state, it 
would seem that a minor is not an 
orph^ unless his father is dead.”— 
Friesner v. Symonds, 20 A 257, 259, 

I 46 N.J.Eq. 621. 

(6) “The term Is generally applied 
to a child who has lost both parents, 
although under certain circumst^c- 
es it has been held to apply to a 
child bereft of either. In this case 
the plaintiffs’ mother is dead, but 
their father is still living. In ordi¬ 
nary piu^lance they ajre not orphans.” 

—^Hunter v. Dow, Man,, 3 W'eat.Wkly. 
132, 136. 

99. Idaho.—^Eaton v. McCarty, 202 
P. 603,. 606, 84 Idaho 747. . 
Minh.-^State v.. District Court of 
Hennepin County, 172 N.W.' 897. 
898. 143 Minn. 144. 

Similarly defined 

A child bereaved of one parent or 
of both p^ents, generally the latter. 
—State, vi District Court of Hennepin 
County, snipri^ 

1 , Idaho.—Eaton v. McCarty, 202* P. 
608, 606* 84 Idaho 747* ^ 
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0s calcis. Literally ^^one of the heel;” the cal- 
caneum or ankle bone forming the great bone of the 
jieeLii The ankle or heel bone.l 2 

OSCILLATE. To vibrate as a pendnltun; to move 
backward and forward; to swing.i^ ‘'Oscillating^^ 
js distinguished from "rotary’* as applied to mo- 
tion.l4 

OSCEEiLATOBY. Moving alternately one way and 
another, as a pendulum; swinging; vibrating.^S 

OSOILLOOBAPH. An instrument for the delinea- 
iion of alternating current wave forms. It consists 
,of two metal conduits which pass side by side under 
tension between the poles on an electromagnet. 
The current is led down one strip and up the other 
so that under and in accordance with the fluctua- 
fipps (jf the current the strips move in opposite di¬ 
rections at right angles to their length and thus 
cause to oscillate a small mirror bridged across the 
strips. This mirror reflects a beam of light hori¬ 
zontally onto a vertically disposed photographic 
film which moves downward and thus at right an¬ 
gles to the light beam and which through exposure 
'to the light beam thus delineates variations in the 
current.!® 

OSMOSIS. A kind of diffusion which takes place 
between two miscible fluids separated by a permea¬ 
ble partition.!^ 

OSTEITIS DEFOBMANS. A chronic inflamma¬ 
tion of many of the bones of the body, accompanied 
|)y marked softening and bending, together with a 


thickening of the affected structures.!® It is also 
described as a chronic and progressive disease of 
the bones in which the percentage of lime in the 
bones becomes abnormally low, resulting in their 
enlargement and softening. It is also known as 
"Paget’s disease.”!® 

OSTENDIT VOBIS. In old pleading, "shows to 
you.” Formal words with which a demandant be¬ 
gan his count.2® 

OSTENSIBLE. Apparent; avowed; declared, ex¬ 
hibited; professed; shown,®! "Ostensible” has 
been distinguished from "actual” see 1 C.J.S. p 1433 
note 63. 

OSTEOABTHBITIS. Inflammation of the articu¬ 
lar extremity of a bone, involving the contiguous 
joint structures, resulting in erosion and fibrilla¬ 
tion of the cartilages, and ebumation of the bones 
with osteophytic growths.®® 

OSTEOOENIO SABCOMA. Cancer of the bone.®® 

OSTEOMYELITIS. A disease®^ or infection,®® 
which may properly be classified as a septic infec¬ 
tion.®® It is variously described as an acute de¬ 
structive disease of the bone;®^ a disease that is 
caused by invasion of the bone by germs;®® a pus¬ 
forming disease which causes decalcification;®® an 
infection of the bone;®® an infection that has ex¬ 
tended into the bone;®! a blood stream infection 
carried within the bone;'®® a destruction of the 
outer covering of the bone as the result of some 


Pa.—^Tomshuck v. Wallin Con- 
■ -Crete Corporation, 23 A.2d 74, 76, 
1|6 Pa.Super. 390. 

Okl.—^Board of Trustees of Plre- 

* 'men's Relief and Pension Fund for 
Cliy of Tulsa v. Miller, 99 P,2d 146. 

186 Okl. 686. 

.13. U.k—Taylor v. Wood, C.CJJ7.T., 
23 * F.<?as.No.l3,808, 1 Bann. & A. 
27p; 12 Blatclif. 110. 

^14. p,B ,—^Taylor v. Wood, supra. 
,15. ,UA—^Taylor v. Wood, supra,. 
.16. p.C.~Poulsen v. Coe, 119 F.2d 

* 188, 190,* 7? APP.P.C. 324. 

p.S.—pfiTOOse Wood Preserving: 

* <;Jo. of Canada v. Osmose Wood Pre- 
•seryink Co. * of America, D.OJ7.T., 

F.l^uiipi’ 495, 437. 
lA Stedinan Med.B. 

19. Pa.—^huk^t y. Metropolitan 

lilfe Iii&. 'Co.;"176 A. 546, 647, 116 
Pa.Super. 869. * 

20. Bla^' 

21. Webste^ New int^^^. 

Pkvases 

(1) “Ostensible dl^jtin- 


gruished from “implied agency*' see 
Agency § 23 g. 

(2) “Ostensible agent*' see Agency 
§ 3 b. 

(3) “Ostensible authority" see 
Agency § 96. 

(4) “Ostensible partnership" see 
the C.J.B. title Partnership $ 1. 

22. Stedman Med.D. 

^^Osteoarthritis of the spine is an 

i nfl a mm ation of the bone and Joints." 
—Cosgrove v. Carey, 16 N.B.2d 361, 
278 N.T. 860. 

23. La.—Piper v. Spiro, App., 188 So. 
665, 667. 

24. U.S.^—^Brumberger v, Burke, C.C. 
AN.J., 66 P.2d 64, 55. 

Ala.—Northam v. Metropolitan Life 
Ins. Co., 168 So. 636, 636, 231 Ala. 
106. 

Neb.—^Mcmgiamell v. Ariano, 253 N. 
W. 871, 874, 126 Neb. 629. 

A disease, the cause and , cure of 
which are peculiarly within the 
knowledge of medical men and are 
not matters, of common kpowledge.— | 
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Anderson v. Nixon, 139 P.2d 216, 219, 

220, 104 Utah 262. 

26. La.—^Robichaux v. Realty Opera¬ 
tors, App., 191 So. 326, 328. 

Mass.—^Borysewicz v. Dineen, 19 NJE3. 

. 2d 540, 541, 302 Mass. 461. 

Utah.—^Anderson v. Nixon, 139 P.2d 
216, 219, 220, 104 Utah 262. 

20. Ala.^—^Northam v. Metropolitan 
Life Ins. Co., 163 So. 635, 636, 231 
Ala. 105. 

27. Ala.—^Northam v. Metropolitan 
Life Ins. Co., supra. 

28. U.S.—Bnimberger v. Burke, CC. 
ANr.J., 56 F.2d 54, 56. 

Neb.—^Manglameli v. Ariano, 253 N. 
W.,.871, 874, 126 Neb. 629. 

29. Utah-^Abderson v. Nixon, 139 
P.2d 216, 219, -220, 104 Utah 262. 

30. La.—^Robichaux v. Realty Oper¬ 
ators, App., 191 So. 326, 828. 

31. Mass.—Borysewl^ v. Dlneen, 19 
N,B.2d 640, 64L 802 Mass. 461. 

32. Utah.—^Anderson v. Nixon, 119 
P.2d 216, 219, 220, 104 Utah 262. 
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infection inflammation of the bone^^ or its sur¬ 
rounding membrane or both, due to infection.35 
It has been said that osteomyelitis is very often a 
blood-home infection that is carried by the blood 
stream, and locates in the marrow or some of the 
terminal blood vessels inside the bone structure.36 
It is caused by a blood-stream infection, the source 
of which comes from the outside and must be intro¬ 
duced 7 and it may result from a blow which 
causes a bruise if the wound becomes infected.38 
It does not occur, immediately, but usually appears 
flve or six days after the injury,39 and the length 
of time osteomyelitis takes to destroy bone depends 
on the virulence of the attacking bacteria.^0 Osteo¬ 
myelitis is not a growth on the bone.^i 

Osteomyelitis is the result of an infection, and 
it may occur in the jaw of a person who has had a 
tooth extracted, the extraction of the tooth furnish¬ 
ing an entrance way or point of entry for the in¬ 
fectious germs which may be in the patient’s tooth 
or mouth.^2 jf the periosteum is cut or broken 
down from some catise or other, as by a loose tooth 
or contact with dental instruments, and not prop¬ 
erly treated, the bone is exposed to osteomyelitic 
germs, the invasion of the bone sets in, and osteo- 

33. S.C.—Cole's Next of Kin v. An¬ 
derson Cotton Mills. 4 Sj:.2d 908, 

911, 912, 191 S.a 458. 

34. Ky.—lioulsville & N. R. Co., 166 
S.W.2d 48, 48, 292 Ky. 120. 

Pa.—Gentile v. I>e Vlrffilis. 138 A. 

640, 290 P€U 5b. 

35. Pa.—Gentile v. De Ylrgdlis, su¬ 
pra. 

36. Mass.—^Borysewicz v. Dineen, 19 
N.R2d 540, 541, 802 Mass. 461. 

87. Al€L—^Northam v. Metropolitan 
Life Ins. Co., 163 So. 685, 636, 231 
Ala. 105. 

38. La.—^Robichaux v. Realty Opera¬ 
tors, App., 191 So. 326, 328. 

89. La.—^Roblchaux v. Realty Opera¬ 
tors, supra. 

401. Utah.—Anderson v. Nixon, 139 
P.2d 216, 219, 220, 104 Utah 262. 

41. S.C.—Cole's Next of Kin v. An¬ 
derson Cotton Mills, 4 S.£3.2d 908, 

911, 912, 191 S.a 458. 

42. Pa—^McCartney v. Hyman, 4 A. 

2d 681, 683, 134 PaSuper. 624. 

48. U.S.—^Bmmbergrer v. Burke, CC. 

A.N.J., 56 P.2d 64, 65, 56. 

Neb,—^Mansriameli v. Ariano, 253 N. 

W. 871, 874, 126 Neb. 629. 

44. La—^Johnson V. City, of Monroe, 

App., 164 So. 456, 460. . 

45. Webster New IntD. 

"'Osiraolzed’—^the word - has no 

place in the Vocabulary of American 


myelitis may follow.^8 

OSTEOPATH and OSTEOPATHY. See the C.J.S. 
title Physicians and Surgeons § 1, also 46 C.J. p 
1142 notes 93-97. 

OSTEOPOROSIS. An abnormal porousness or 
rarefaction of bone by the enlargement of its canals 
or the formation of abnormal spaces.^^ 

OSTRACIZE. To banish from society; to cast out 
from social or political favor or fellowship.^® 

OTHER. The word "other/’ as defined by all dic¬ 
tionaries and lexicographers, has numerous^® and 
various meanings and various shades of meaning, 
depending on the context in which it is found.^8 it 
is an adjective,and reference to dictionaries dis¬ 
closes many synonyms.®® It is a correlative®^ and 
specifying®^ word. While it is referred to as a 
word of addition,®® in its natural, usual, and nor¬ 
mal use®4 it indicates some thing or things in addi¬ 
tion to,®® differing from,®® or both additional to, 
and differing from,®7 the antecedent thing or things 
immediately in contemplation. 

It has been said that the word "other” ordinarily 
means different from;®® different;®® different in 


N.T.--Colt V. O'Connor, 109 N.T. 
S. 689, 694, 69 Misc. 83. 

46 C.J. p 1142 note 13. 

56. Ga.—^De Loach v. -ffltna Ins. Co., 
62 S.B. 473, 474, 4 Ga.App. 746. 

46 C.J. p 1142 note 14. 

57. Minn.—State v. Chicago, M. & 
St. P. R. Co., 160 N.W. 172, 178, 
128 Minn. 25. 

46 C.J. p 1142 note 15. 

Similarly expressed 

In some instances the word “other^' 
may mean different, while again It 
may mean “additional." When the 
word is preceded by the conjunction 
“and" the indication is that it was 
used in the sense of ''suiditional," and 
when it is preceded by the disjunc¬ 
tive "or" it may be construed to 
mean “different" or ^*unlike."—^Public 
Market Co. of Portland v. City of 
Portland, 83 P.2d 440, 462, 160 Or. 
165. 

58. La.—State ex rel. Arceneaux v. 
Breaux, 125 So. 283, 285, 169 Leu 
394—^Robinson v. Pirst Nat. Wfe 
Ins. Co., App., 10 So.2d 249, 251. 

59. La.—State ex rel. Arceneaux v. 
Breaux, 125 So. 283, 285, 169 Leu 
394—^Robinson v. First Nat I4fe 
Ins. Co., App., 10 So.2d 249, 251. 

N.J.—^Everhart v. Newark Cleaning: 
& Dyeing: Co., 194 A.. 294, 296, 119 
N.J.Law 108. 

Or.—^Public Market Co. of Portland 
V. City of Portland, 83 P.2d 440, 
447, 160 Or. 156. 

'46 C.J. p 1142 note 2. 


jurisprudence. It is derived from 
the Greek word 'ostrakon,' a shell, 
and, when the fickle populace of Ath¬ 
ens desired to get rid even of their 
bravest and best they voted with 
the ostrakon, and expelled him from 
the borders of tbe city of the violet 
crown,”—^U. S. v. Greene, D.C.Ga., 
146 F. 803, 894, 895. 

46. Or.—^Public Market Co. of Port¬ 
land V. City of Portland, 88 P.2d 
440, 452, 160 Or. 155. 

47. Minn.—State v. Chicago, M. & 
St P. R. Co., 160 N.W. 172, 173, 128 
Minn. 25. 

48. Or.—^Public Market Co. of Port¬ 
land V. City of Portland, 83 P.2d 
440, 452, 160 Or. 155. 

49. Minn.—State v. Chicago, M. & 
St P. R. Co., 150 N.W. 172, 173, 
128 Minn. 25. 

50. Minn.—-State v. Chicago, M. & 
St. P. R. Co., supra. 

5L Cal.—Ex parte Williams, 87 P. 

665, 667, 7 Cal.Unrep.Cas. 301. 

0a.—Wight etc., Co. v. Wolff, 37 S.E. 
395, 396, 112 Ga. 169. 

52. Cal.—^Ex parte Williams, 87 P. 
565, 567, 7 Cal.Unrep.Ca8. 801. 

53. N.Y.—^Michel v. American Cent 
Ins. Co., 44 N.T.S. 832, 836, 17 App. 
Plv. 87. 

46 C..J. p 1142 note 11. 

54. Ga.—^De Loach v. .^tna Ins. Co., 
62 S.E. 473, 474, 4 GaA.pp. 746. 
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nature or ldnd;60 different from that which has 
been specified different or distinct from the one 
or ones mentioned or implied different person or 
thing from the one in view or under consideration 
or just specified;®® not the same.®^ 

The word ^^other’^ also is defined as meaning ad¬ 
ditional®® or further;®® in addition to,®^ and dif¬ 
ferent from,®® those mentioned; not this or these.®® 
Another common use of the term “other*' is as 
meaning one of two or more of a class.^® 

The scope of the word “other” is often limited to 
that which is of the same kind as its antecedent, 
by the maxim, Ejusdem generis, which is discussed 
in 28 C.J.S. p 1049 note 16-p 1050 note 25. There 
are, however, exceptions to this rule,^® and the 
word is also frequently used in an unrestricted 
sense not limited by the maxim.^® The maxim does 
not apply where the contrary intent is clear,^^ as 
where such construction would confl'^t with the ob¬ 
vious purpose of the instrument in which it is 
used,^® or where the preceding description is ex¬ 


haustive, so that there can be nothing more of the 
same kind.^® The word, or the phrase containing 
it, may be added, to quote a most expressive judi¬ 
cial description, “as a sort of catch-all,”77 after a 
mention, or enumeration, to include all that has not 
been expressed therein, whether of the same kind^® 
or of any and eveiy kind.7® 

“Other” has been distinguished from “also” see 
3C.J.S.p897note43. 

The doctrine of ejusdem generis, as applied to 
the word “other,” is treated in connection with con¬ 
tracts in Contracts § 313; and in statutory con¬ 
struction in the C.J.S. title Statutes § 332, also 59 
C.J. p 981 note 60-p 984 note 71. 

Phrases employing the word “other” are set out 
in the note,®® and for additional phrases as to which 
more recent adjudications have not been found see 
46 C.J. p 1143 note 30-p 1151 note 83. 

Others. A plural term*'! which has been held to 
mean two, at least.®® 


60. N. J.—^Everhart v. Newark Clean¬ 
ing & Dyeing Co., 194 A. 294, 296, 
119 N.J.Law 108. 

61. Da,—State ex rel. Arceneaux v. 
Breaux, 125 So. 283. 286, 169 Dcu 
994—^Robinson v. First Nat Life 
Ins. Co., App., 10 So.2d 249, 261. 

N.Y.—^In re Nelson’s Estate, 273 N.T. 

S. 268, 274, 162 Misc. 245. 

46 C,J. p 1142 note 3, 

62. N.J.—^Everhart v. Newark Clean¬ 
ing & Dyeing Co., 194 A. 294, 296, 
119 N.J.Law 108. 

63. Ark.—State v. Blumenthal, 203 
S.W. 36, 37, 133 Ark. 684, luHJL 
1918E 484. 

64. La.^>State ex rel. Arceneaux v. 
Breaux, 126 So. 283, 286, 169 La. 
894—^Robinson v. First Nat Life 
Ins. Co., App., 10 So.2d 249, 251. 

N.J.—^Everhart v. Newark Cleaning 
& Dyeing Co., 194 A 294, 296, 119 
N.XLaw 108. 

Or.—^Public Market Co, of Portland 
V. City of Portland, 83 P.2d 440, 
447, 160 Or.. 166. 

46 C.J. p 1142 note 6. 

65. N. J.—^Everhart v. Newark Clean¬ 
ing Sc Dyeing Co;, 194 A 294, 296, 
119 N.J.Law 108. 

46 C.J. p 1142 note 1. 

66. N.JT.—^Everhart v. Newark Clean- i 
. ing Si Dyeing Co., supra. 

67; Minn.—Orme v; Atlas Gas & Oil 
Co., 13 N.W.2d 757, 768, 217 Minn. 
27—^Burnett v. Hopwood, 244 N.W. 
264, 256, 187 Minn. 7. 

66i !Mlnn.—Cline v. Atlas Gas & Oil 

Co., 18 fl;.W.2d 767, 763, 217 Iflnn. 

■ ' 

69. La..-r-State ex rel,. Arceneaux v, 
Breaux, 126 283, 286, 169 La.! 


39.4—^Robin'^on v. First Nat Life 
Ins. Co., App., 10 So.2d 249, 261. 
46 C.J. p 1142 note 6. 

7a XJ.S.-—Coleman v. U. S., CtCl., 87 
F.Supp. 273, 276. 

7L U.S.—^In re Busb Terminal Co., 
C.C.AN.T., 98 F.2d 659, 660. 

Or.—^Kirkley v. Portland Electric 
Power Co., 298 P. 237, 288, 136 Or. 
421. 

46 C.J, p 1148 note 20. 

72. U.S.—^In re Bush Terminal Co., 
C.C.AN,T., 93 F.2d 669, 660. 

73. Iowa.—^Banker’s Mut Casualty 
Co. V. Council Bluffs First Nat. 
Bank, 108 N.W. 1046, 1048, 131 
Iowa 456. 

74. U.S.—^Albert v. Order of Chosen 
Friends, CCKy., 84 F. 721, 722. 

46 C.J. p 1143 note 24. 

76. HI.—^Unlon County v. Ussery, 
36 N.B. 618, 619, 147 HI. 204. 

46 C.J. p 1143 note 25. 

76. Ga.—^National Surety Co. v. 
Morris, 36 BE. 690, 691, 111 Ga. 
307. 

46 C.J. p 1143 note 26. 

77- Mfnn.—^Brown v. Corbin, 42 N. 

W. 481, 40 Minn. 608. 

7a U.S.—^U. S. V. Smith, D.C.Ohlo, 
27 P,Cas.No.l6,321, 1 Bond 68, 79. 
Minn.—Brown T. Corbin, 42 N.W. 481; 
40 Minn. 60.8. 

79. Mo.—^Seibert v. Cavender, 3 Mo. 
App. 421, 423. 

R-L—Kenney v. Sweeney, 14 B.L 681, 
682. 

80. Phrases 

(1> “Any oq^r” and exiditlonal; 
phrases employlhg the words “any" 
and “other" see 3 (XJ.S. p 1416 note 
26-p 1418 note 22. 
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(2) "Other beasts" see 10 CJ.S. p 
220 note 92. 

(3) “Other cause" and additional 
phrases employing the words “other" 
and “cause" see 14 C.J.S. p 49 notes 
67, 68, 89, 91-94, p 60 notes 96-97, p 
51 notes 34-36. 

(4) "Other children” bee 14 C.J.a 
p 1109 note 85, 

(5) “Other circumstances" see 14 
C.J.S. p 1124 note 2. 

(6) “Other countries" see 20 CJ.S. 
p 1300 note 29. 

(7) “Other disability [or disabili¬ 
ties]" see 26 C.J.S. p 1324; note 96. 

(8) “Other instrument” and “other 
writing” as used in statutes dealing 
with the offense of forgery see For¬ 
gery 9 20. 

(9) “Other insurance" see the in¬ 
dex to the title Insurance. 

(10) “Other than" ,1s a phrase 
which is frequently employed to cre¬ 
ate an exception. 

Ala.—Ingram v. State, 3 So,2d 481, 

432, 241 Ala. 166. 

N.T.—^In re Nelson’s Estate, 278 N.T. 

S. ‘268, 274, 162 Misc. 246. 

As synonymous with “except" see 32 

C.J.S. p 1160 note 66, and ab equiv¬ 
alent to “different from"> see 26 C. 

J.S. p 1306 note 63. 

8L. Pa.—^Borough of^ .Ainbridge v. 

•Public Service Oommissibn of 

Pennsylvania, 165 A 47,^ 49, 108 Pa. 

Super. 298. 

Phrases employing the word “oth¬ 
ers” and as to which more recent 
adjudications have not been foimd 
see 46 O.J. p 1151 notes 86-93. 

83. Pa;—Borough' of' Ambrldge v. 

PubllfO Service , Ck>mmission of 
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OTHERWISE 


OTHEEWISE. A compoxnid word formed by add¬ 
ing the suffix "wise" to the word "other."^^ As 
usually defined, the term does not always mean pre¬ 
cisely the same thing,but has a variety of mean¬ 
ings and the particular interpretation to be accord¬ 
ed it depends to a large extent on the manner in 
which it is used,^5 Jt Js said that "otherwise" is 
always a relative word,* 6 and, when it is followed 
by an enumeration, generally receives an ejusdem 
generis interpretation.®^ However, the word is of 
broad significance,®® "otherwise” being broader than 
a mere antithesis.®® It is also of comprehensive 
significance,®® and where the context or intent re¬ 
quires a comprehensive interpretation, it will be 


given, and the maxim, Ejusdem generis, will be held 
to be inapplicable.®! 

The word "otherwise” is variously defined 
meaning in a different manner®® or way;®® in an¬ 
other way,®^ or in other ways;®® in another man¬ 
ner®® or way ;®^ in any other way®® or ways.®® The 
term is further defined as meaning in other! or dif¬ 
ferent® respects; differently in other respects;® 
differently;^ different from that to which it re¬ 
lates;® contrarily;® by other like means under 
other circumstances;® under any other conditions;® 
in some other like capacity;!® and it has been said 
that the word "otherwise" means ‘^ut for.”!! 


Pennsylvania, 165 A. 47, 40, 108 
Pa.Super. 298. 

46 C.J. P 1151 note 87. 

83. Miss.—^Kennedy v. New York 
Life Ins. Co., 172 So. 743, 745, 178 
Miss. 258. 

84. Wyo.—State v. Scott, 247 P. 699, 
710, 35 Wyo. 108. 

85. N.T.—^In re Fowler's Estate, 43 
N.T.S.2d 94, 105. 

86. N.X—Black v. Delaware, etc.. 

Canal Co.. 22 130, 400. 

Pa.—Philadelphia v. Maryland m- 
delity, etc., Co.. 46 Pa.Super. 313, 
818. 

87. iT.Sw—^Lowenstein v. Fidelity & 
Casualty Co., C.C.Mo., 88 F. 474, 
478. 

46 C.J. P 1152 note 15. 

88i loweu —^In re Larsen's Estate, 15 
N.W.2d 919, 920, 235 Iowa 67— 
In re Hazeldine's Estate, 280 N.W. 
568, 574, 225 Iowa 369. 

46 C.J. p 1152 note 17. 

Sroad texm 

U.S.—Gooch V. U. S., 56 S.Ct 395. 
397, 297 U.S. 124, 80 L-Ed. 522— 
Miller v. IT. S;, C.C.A.Ark., 123 F. 
2d 715, 717. 

89. U.S.—Safe Deposit & Trust Co. 
of Baltimore v. New York Life Ins. 
Co.. D.C.Md., 14 F.Supp. 721. 726. 

SO. Ark.—^Townley v. Hartsfteld, 168 

S.W. 140. 141,118 Ark. 253, Ann-Cas. 
1916C 643. 

9L N.M.—^Territory v. Gutierrez, 78 
■ P. 139. 144, 12 N.M. 254. 

46 C.J. p 1152 note 19. 

'92. U.S.— i)unham v. Omaha & 
CouncU Bluffs St. Ry. Co., C.C.A. 
N.Y., 106 F,2d 1, 3—Safe Deposit 
& Trust Co, of Baltimore v. New 
York lilfe Ins. Co., D.C.Md., 14 F. 
Bupp, 721, 726. 

Del.—State ex reL Waldman v. MUl- 
er-Wohl Co., 28 A.2d 148» 152, 3 
Terry 73, - 

Ky^Kriegep v. Title Ins. & Trust 
COk 23 S.W.2d 860, 854. 260 Ky, 1. 
3£iss.-rO0Kpiitii Juris oLted la Kennedy 


V. New York Life .Ins. Co., 172 So. 
743, 745, 178 Miss. 258. 

N.Y.—In re Fowler's Estate, 43 N.Y. 
S.2d 94. 105. 

Wyo.—State v. Scott, 247 P. 699. 710. 

35 Wyo. 108. 

46 C.J. p 1152 note 2. 

93. III.—^Thompson v. Highland 

Park, 58 X.E. 328, 329, 187 Ill. 265. 

N.Y.—In re Fowler's Estate, 43 N.Y. 
S.2d 94, 105. 

94. U.S.—^Dunham v. Omaha & Coun¬ 
cil Bluffs St Ry. Co.. C.C.A.N.Y.. 
106 F.2d 1, 3—Safe Deposit & 
Trust Co. of Baltimore v. New 
York Life Ins. Co., D.C.Md., 14 P. 
Supp. 721, 726. 

Ky.—Sewell v. Bennett 220 S.W. 517, 
521, 187 Ky. 626. 

Miss.—^Kennedy v. New York Life 
Ins. Co., 172 So. 743, 745, 178 Miss. 
258. 

96. U.S.—Dunham v. Omaha & 
Council Bluffs St. Ry. Co., C.C.A.N. 
Y., 106 F.2d 1, 3—^Safe Deposit & 
Trust Co. of Baltimore v. New 
York Life Ins. Co., D.C.Md., 14 F. 
Supp. 721. 726. 

Ky.—Krieger v. Title Ins. & Trust 
Co„ 83 S.W.2d 850, 854. 260 Ky. 1. 
Miss.— Corpus Juris cited in Kennedy 
V. New York Life Ins. Co., 172 So. 
748, 745, 178 MisS. 258. 

Wyo.—State v. Scott 247 P. 699, 710, 
35 Wyo. 108. 

46 C.J. p 1152 note 9. 

96. Iowa.—^In re Larsen's Estate, 15 
N.W.2d 919, 920, 235 Iowa 67— 
In re Iwers' Estate, 280 N.W, 579, 
682, 225 Iowa 389—Stiles v. Breed, 
130 N.W, 376, 380, 151 Iowa 86. 

97. Iowa.—^In re Larsen's Estate, 16 
N.W.2d 919, 920, 236 Iowa 67—^In 
re Iwers’ Estate, 280 N.W. 579, 682, 
226 Iowa 389—Stiles v. Breed, 130 
N.W. 376, 380, 151 Iowa 86. 

48 C.J. P 1152 note 5. 

98. Ky.—Krieger v. Title Ins. & 
Trust Co.. 83 S.W.2d 850, 864, 260 
Ky. 1. 

ir.T.— Id re Fowler's Bstate^ 4$ N.T. 
S.2d «4, 106. 
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Wyo.—State v. Scott 247 P. 699, 719, 
35 Wyo. 108. 

46 C.J. P 1162 note 6. 

99. Mo.—^Lynch v. Murphy, 24 S.W. 

774, 775, 119 Mo. 163. 

N.Y.—^In re Fowler's Estate, 43 N. 
Y.S.2d 94, 105. 

1. Del.—State ex rel. Waldman ▼. 
Miller-Wohl Co., 28 A. 148, 152, 3 
Terry 73. 

2. Ill.—^Thompson v. Highlcmd Park, 
58 N.E. 328, 329, 187 Ill. 265. 

3. Ill.—Thompson v. Highland Park, 
supra. 

4. Ky.—^Krieger t. Title Ins. & 
Trust Co.. 83 S.W.2d 850, 854, 260 
Ky. 1. 

Mo.—^Lynch v. Murphy, 24 S.W. 774, 

775, 119 Mo. 163. 

N.Y.—People v. Reilly, € N.Y.S.2d 
161. 162, 255 App.Div. 109. 

Wyo.—State v. Scott, 247 P. 699, 710, 
35 Wyo. 108. 

5. Wyo,—State v. Scott supra. 

46 C.J. p 1152 note 98. 

6. Miss.—Corpus Juris cited S& Ken¬ 
nedy V. New York Life Ins. Co., 
172 So. 743. 745, 178 Miss. 258. 

Wyo.—State v. Scott 247 P, 699, 710, 
35 Wyo, 108. 

46 C.J. p 1151 note 97. 

Similarly defined 

By other means contrarily.—Krfe- 
ger V. Title Ins. & Trust Co., 83 S.W. 
2d 850, 854, 260 Ky. 1. 

7. Tex.—^Gaiveston County v. Gor¬ 
ham, 49 Tex 279, 290, 

Wyo.—State v. Scott 247 P. 699, 710. 
35 Wyo. 108. 

& N.J.—Shepherd v. Davis, 110 A. 

17, 19, 91 N.J.Eq: 468. 

N.Y.—^In re Fowler^s Estate. 43 N.Y, 
S.2d 94, 105. 

9. Cal.--rBlue Diamond Co. v* Obt- 
los, 39 P.2d 284, 285, 3 CahApp,2d 
432. 

lOu N.T.—^Lewis v. Smith, 9 NIT. 
502, 620, 61 AmuD. 706, . . 

11. N.J.-r^hepherd v. DaySe> 

17. 19, 91 Njr.IkU 468.. : 
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Phrases employing the word are set out in the 
note.^® 

OTITZS. A disease.i3f The dictionary definition of 
^^otitis” is inflammation of the ear.^^ The word 
^^otitis’’ sometimes is used to signify inflammation 
of the middle ear,^^ but the technically correct term 
is ^^otitis media.”^® 

OTOLOG-Y. See the C.J.S. title Physicians and 
Surgeons § L 

OTOOTAN BEAN, See 10 C.J.S. p 218 note 35.1. 

OTTEB BANES. See 8 C.J.S. p 385 note 35.L 

OTTOMAN OAHVET. A substance the ingredi¬ 
ents of which are known only to the manufacturer, 
but which contains a certain proportion of coflee, 
and is used to mix with pure coffee in the propor¬ 
tion of about one half of each, which mixture pro¬ 
duces a substitute for coflee.^^ 

OUGHT. In its ordinary sense^^ the word "oughP 
is defined as meaning to be held^^ or bound in duty 
or by moral obligation ;20 to be necessary, fit, be¬ 
coming, or expedient.21 

While “ought” may be used in a mandatory 
sense,22 as that of “must,”23= or in an imperative 
sense, as that of “shall,”24 it may also be used in an 
admonitory or advisory sense.25 

“Ought” has been held to be synonymous with 
“should,”26 although of the two terms “ought” is 


the stronger.27 lake “should,” the word “ought” 
expresses obligation, but “ought” commonly suggests 
duty or moral constraint,28 while “should” express¬ 
es the obligation of fitness, propriety, expediency, 
and the like, as stated in the C.J.S. definition 
Should, also 57 C.J. p 558 notes 7-9. “Ought” has 
been held to be equivalent to “would,”23 and has 
been compared with, or distinguished from, ^^ust” 
see 64 G.J.S. p 1081 note 42. 

The meaning that is attributed to the word 
“ought” when used in constitutional provisions is 
discussed in Constitutional Law § 61. 

OUIJA. A word which is formed as a trade-mark 
name, from the French “oui” and the German “ja,” 
both meaning “yes.” The name thus implies a thing 
that will answer “yes” in any language, and is a 
good description of a well-managed planchette.^^ 
A “ouija board” is a form of planchette, consisting 
of a board marked with the letters of the alphabet 
and the ten numerals and of the planchette proper, 
which (under the hand of the operator) moves over 
the board and touches certain letters and numerals 
and thus “answers” questions.®^ A “ouija board” 
has been described as a device which is generally 
considered an amusing toy, and whose action is con¬ 
sidered by physiologists and psychologists to depend 
on the conscious or subconscious mind of the oper¬ 
ator and the voluntary and involuntary movement 
of the muscles, but which by some credulous per¬ 
sons is believed to convey conxmunications from the 
spirit world.22 


la; FSirafes 

(1) ‘*Op otlierwlse" see ante p 518 
note 27. 

<2> ^'Otherwise called" as the 
meaninsr of the term ''alias" see 3 
C.J.S. p 514 note 91. 

<3) Other phrases as to which 
more recent adjudications have not 
been found see 46 C.J. p 1152 note 
20-p 1154 note 6. 

13. rr.T.—^McQuade v. Metropolitan 
St R. Co., 82 N.T.S. no, 722, 84 
App.Div. 637. 

14. Stedman Med.D. 

15. rr.Y.—^McQuade v. Metropolitan 
St R. Co., supra. 

13. Pa.—Breslin v. Richfield Oil Cor¬ 
poration, 137 A. 822, 823, 124 Pa.Su- 
per. 48. 

17. Pa.—Ottoman Cahvey Co. v. 
Philadelphia, 4 A. 745, 746, 1 Pa. 
Cas. 443. 

la m. —Otmer v. People, 76 Ill. 149, 
152. 

13. m. —otmer v. People, supra, 
aa ' Hont—State v. Blaine, 124 P. 
516, 517, 45 Hont 482. 


21. Mont—State v. Blaine, supra. 

22. Ga.—^Payne v. Reese, 110 S.B. 
740. 741, 28 Ga.App. 180. 

46 C.J. p 1154 note 16. 

23. U.S.—U. S. V. SUckrath, D.C. 
Ohio, 242 F. 151, 153. 

Tex.—See Jackson v. State, 22 S.W. 

831, 839, 32 Tex.Cr. 192. 

2^ Md.—Chancellor's Case, 1 Bland 
595, 623. 

25. Miss.—Jackson v. State, 59 So. 

873, 874, 102 Miss. 663. 

46 C.J. p 1154 note 19. 

2a La—Fexan v. Lykes Bros. S. a 
Co., 3 So.2d 632, 635, 198 La 312. 

67 C.J. p 558 note 18 [aj. 

27. Mont—State v. Blaine, 124 P. 

516, 517, 46 Mont 482, 

46 C.J. p 1154 note 14. 

2a OaJ.—Laahley v. Roerber, 156 P. 
2d 441, 445, 26 Cal.2d 83. 

23. Wis,—Curran v. A. H. Strangre 
Co., 74 N.W. 377, 381. 98 Wis, 698. 

30. TT.S.—^Baltimore Talking: Board 
Co. V. Miles, C.C.A.Md., 280 F. 658, 
660. 


31. U.S.—^Baltimore Talking: Board 
Co. V. Miles, supra 

32. Ariz.—^Turley v. State, 59 P.2d 
312, 819, 48 Ariz. -61. 

Slmnarly expressed 

"It seems safe to say psycholog:ists 
recogmize the Ouija board as a real 
means of expression of automotism. 
The court knows in a greneral way 
that the Ouija board is seriously 
used by some persons ih the belief 
that it affords mysterious spirit com¬ 
munication; by others as a means 
of personal observation of the con¬ 
trol of muscular or nervous action 
by the subconscious or tinconscious 
mind. But the court cannot pretend 
to be i^orant that it is very Iarg:e- 
ly sold vdth the expectation that it is 
to be used merely as a means of so¬ 
cial amusement or play, and is ac¬ 
tually so used. It is true that au¬ 
tomotism is the basis of this use, 
but phenomena of psychical as well 
as of physical nature may be the 
basis of amusement and g:ame$." 
Baltimore Talking: Bbard Co. v. Miles, 
C.C.A.Md.. 280 F. 658, 660. 661. .' 
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OUNCB^UT 


OUNCE. As a measure of weight see the C.J.S. 
title Weights and Measures § 1, also 46 C.J. p 1154 
notes 21, 22. 

OUB. A pronominal adjective,defined as of or 
pertaining to us; belonging to usM The word is 
sometimes employed to denote the singular num- 
ber,35 and to indicate ownership,but it also may 
be used without inferring ownership.^? 

Ours. The form of the possessive "our’’ used ab¬ 
solutely, that is, with no noun following.38 

OUST. To eject, or dispossess or deprive of; to 
put out of possession.39 

OUSTEE. An actual deprivation of the possession 
of a part of the land, or, what is equivalent, a title 
which is capable of being used to deprive the gran- 
iee of his possession;the actual turning out of, 
or keeping excluded, the party entitled to the pos¬ 
session of any real property a wrongful dispos¬ 
session or exclusion of a party from real property, 
who is entitled to the possession a wrongful en¬ 
try upon the property of another, accompanied by 
a removal of the owner from possession a wrong 
or injury that carries with it the amotion of pos- 
session.**® An ouster, whether committed against 
:a tenant in common or against an owner in sever¬ 
alty, is a wrongful dispossession or exclusion of a 
party from real property who is entitled to be in 
•possession thereof, and must necessarily be accom¬ 
panied by an intent to effect such exclusion.^4 
"Ouster^ does not mean physical eviction, but pos¬ 


session attended by such circumstances as to evince 
a claim of exclusive right and title, and a denial of 
the right of the other tenants to participate in the 
profits.^*^ It is enough if the disseizor enters into 
and holds possession of the land as though it were 
his own.^8 

"Ouster” involves a question of intent,^ ^ and in 
this connection it has been said that an entry by 
one man on the land of another is an ouster of the 
legal possession arising from the title, or not, ac¬ 
cording to the intention with which it is done; if 
made under claim and color of right, it is an ous- 
ter,50 otherwise it is a mere trespass, as stated in 
the C.J.S. title Trespass § 3. In legal language, the 
intention guides the entry and fixes its character.®^ 

Ouster is discussed at length in the C.J.S. title 
Tenancy in Common §§ 27-36, also 62 C.J. p 426 
note 47-p 434 note 7, and it is stated in Landlord 
and Tenant § 281 that, where a tenant renounces 
the landlord’s title and sets up an adverse claim, it 
constitutes an "ouster.” Ouster is also treated in 
various other places throughout this work, refer¬ 
ence being made to Adverse Possession § 8, Entry, 
Writ of § 6, and Mines and Minerals §§ 137-141. 
For treatment of ouster in connection with eject¬ 
ment see the index to the title Ejectment. 

OUT. Forth, either from a place, position, state, 
condition, or relation, or into a specified position, 
condition, existence, action, view, association, etc.®^ 

"Out” has been distinguished from "through.^® 

"Out ” as an abbreviation see 1 C,J.S. p 276 ndte 


fSa. Nev.—Mitchell v. O'Neale, 4 
^^ev. S04, C17. 

.<34. Webster D. 

PliTMies .emplpyiniT the word "our” 
•and as to which more recent adjudi- 
<cations have not been found see 46 
KXd. p 1134 notes 26-36. 

•85. Nev.-rMltcheU v. O'Neale, 4 
Nev. 304, 317. 

38. HU—^uyer v. Warren, 51 N.B. 
* 680, 383, 176 HI. 328. 

‘37. U.S.—-The Hatteras, N.T., 255 P. 
518, 521, 166 C.O.A. 686. 

38. Webster New lnt.D. 

39. Tenn.—State v. Clrump, 183 S.W. 
505, 607, 134 Tenn. 12U L,.R.A.1916D 
961. 

40. N.T.—McMuH4n V!. Wooley, 2 
lians. 894, 395. 

41. S.C.—-Weston v. Morgcbn* 160 S. 
B. 486, 442, 142 S.C. ITTWefcoat 
V. Knotts, 13 Rich. 50, fiH. 

46 C.J. p 1133 note 48. 

42. N.y.!—^Maqtbaum v. Mastbaum, 9 

A.2d 61, 35; 1^6 m 


43. CaJ.—Wi'nferhura v. Chambers, 
27 P. 658, 660, 91 Cal. 170. 

.46 C.J. p 1166 note 46. 

44. Me.—Worcester v. Lord, 66 Me. 
265. 269, 96 Am.D. 456. 

46 C.J. p 1155 note 46. 

45. N.C.—Dobbins v. Dobbins, 63 S. 
R 870, 872, 141 N.C. 210, 115 Am. 
S.R. 682. 

46 C.J, p 1165 note 47. 

48. Ky.—^Taylor v. Farmers & Gar¬ 
deners Market Ass’n, 173 S.W.2d 
803, 808, 296 Ky. 126. 

47. Conn.—Miller v. State, 183 A. 
17, 20, 121 Conn. 43—Lucas v. Fer¬ 
ris, 112 A. 165, 167, 95 Conn. 619. 

actual ouster Is not meant a 
physical eviction, but a possession 
attended with such circumstances as 
to evince a claim of exclusive rlgrht 
and title, and a denial of the risrht 
of the other tenants to participate 
in the profits.”—^Bader v. Dyer, 77 
N.W. 469, 470, 106 Iowa 716—Bwns 
V. Byrne, 45 Iowa 286, 287. 

48. Conn.—Miller v. State, 188 A. 
17, 20, 121 Conn. 48. 
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49. Conn.—NeweU v. Woodruff, 80 
Conn. 492, 497. 

N.J.—^Mastbaum v. Mastbaum, 9 A.2d 
61. 63, 126 N.J.EU. 366. 

Similarly expressed 
"Ouster, both where the property 
is owned In severalty, and where it is 
held in divided interests, depends 
upon the intent of the party taking 
and holding possession.”—^Bath v. 
Valdez, 11 P. 724, 726, 70 OaL 860. 

Sa U.S.—Klee v, U. S., C.CJLWash„ 
63 F.2d 58, 61. 

N.J.—^Mastbaum v, Mastbaum, 9 A. 

2d 51, 53, 126 N.J.Ba. 366. 

46 C.J. p 1155 notes 44, 48; 

6L U.S.—^Klee V. D, S., jOLCLAWash., 
53 P.2d 58, 61. 

N.J.—^Mastbaum v. Mastbaum, 9 A. 

2d 51, 68. 12$ N.J.Bq. 366. 

46 C.J. p 1155 notes 44, 48. 

58. Century D. 

53. Mass.—Choate ▼. Burnham, f 
Pick. 274, 278. 

62 C.J. P 948 note 8L 
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5; and in the plural and as a term of banking see 
Banks and Banking § 1. 

Phrases employing the word are set out in the 
note,and for other phrases as to which more re¬ 
cent adjudications have not been found see 46 C.J. 
p 1166 notes 65-93. 

OUTAGE. Loss by evaporation or leakage.^S See 
Customs Duties § 127 and Inspection § 12 b. Abate¬ 
ment of taxes on liquor lost by leakage, soakage, or 
evaporation see Internal Revenue § 534 a (5). 

OUT-BOUNDARIES. See Public Lands § 292. 

OUTBUILDING or OUTHOUSE. The words “out¬ 
building'^ and “outhouse'^ are often used inter¬ 
changeably,and an “outhouse" is sometimes de¬ 
fined as an “outbuilding," and an “outbuilding" as 
an “outhouse."57 It has been stated that a defini¬ 


tion of the terms which will be of universal appli¬ 
cation is well-nigh impossible, and that each case 
must be governed by its peculiar facts and circum¬ 
stances,5 8 and that the words have been construed 
in various senses and are not words of precise defi- 
nition.58 On the other hand, in several cases there 
are statements to the effect that the words have a 
well-known and defined meaning,8® a well-defined 
and understood meaning,8^ and, it has been said, 
a technical meaning,82 coming from the common 
law where the outhouses located within the walls 
or fences of the curtilage received the same con¬ 
sideration as the main building in criminal proceed¬ 
ings covering burglary and arson.83 

The terms have been variously defined84 as mean¬ 
ing a building adjoining or belonging to a dwelling 
house ; 85 a building near or subordinate to a main 
building;88 a building subservient to, yet distinct 
from, the mansion house, located either within or 


84. mirases 

(1) **Out and out;** completely, en- 
- tirely without reservation.—^Philadel¬ 
phia, etc., H. Co. V. Lehigh Coal, etc.. 
Co.. 36 Pa. 204. 210. 

C2) **Out of;** a prepositional 
phrase, meanins: from (something) 
as a cause.-—Sellers v. tlelce Constr. 
Co.. 262 P. 19. 20. 124 Kan. 560. “Out 
or* as used in the phrase **arl8ing out 
of, and In the course of. employ¬ 
ment,** and In other phrases of l*ke 
import In workmen's compensation 
statutes see the C.J.S. title Work- 
r men's Compensation Acts SS 208-257, 
also 71 C.J. p 642 note 19-p 761 note 
55. 

(3) “Out of pocket costs” see 20 
C.J.S. P 243 note 12.1. 

(4) “Out of pocket expense” see 
^ Collision § 200. 

(6) “Out of pocket rule** as to 
damages recoverable In an action 
for fraud inducing a purchase see 
Fraud § 143 b (1). 

(6) “Out of repair^* within statute 
relating to liability of municipal cor- 

. poration for defects and obstructions 
in streets see Municipal (^rporations 
S 783. 

(7) “Out of the.commonwealthf*^ a 
phrase said to imply permanently 
put. as nonresident or noninhabitant. 
—^Poster V. ^Givens, Ky., 67 F. 684. 
694, 14 aCJLA. 625. 

(8) “Out of the country;** abroad, 
beyond th4 sea,—Graves v. Grayes, 2 
Bibb, Ky.. 207, 208, 4 Am-D. 697. " See 
U. S,'Bank of Unit^ States v.; Mc- 
Kensie; C.C.Va.^ 2 F.Cas.K’o.927, 2 
Brock. 893. 

(9) “Out of the lurisdictibn” 
means wiUiout the stata—^Meyer v. 

* Roth, 51 Cal. '582, 683-:-46. GJ. P^ISB 
note 61, 

. - 1- i 


(10) “Out of the state;** an ex¬ 

pression analogous to “beyond sea.*’ 
U.S.—^Faw V. Roberdeau. D.C., 8 

Cfranch 174. 177, 2 L.Bd. 402. 

Ohio.—-West V. Pickesimer, 7 Ohio 
Pt. II. 236. 

46 C.J. p 1156 note 63. 

(11) “Out of the state,** **out of 
the realm,** and “beyond the seas** as 
used in statutes tolling the statute 
of limitations see Limitations of Ac¬ 
tions $ 209. 

(12) ‘.‘Out of use:** not in employ¬ 
ment.—Astor V. Merritt N.T.. 4 S.Ct 
413, 419. Ill U.S. 202, 28 L.Ed. 401. 

(IS) “Out west;” In the western 
states.—^Adams v. Leland, SO N.T. 
309. 312. 

(14) “Specifying out;” a phrase of 
the iron trade which means furnish¬ 
ing specifications or desigrnations of 
the kind of iron desired for delivery. 
—^Moran Bolt & Nut Mfg. Clo. v. St. 
Louis Car Co., 109 S.W. 47, 49, 210 
Mo, 715, 

(15) “Strike out.*’—^Polo v. Domin¬ 
guez, 15 Puerto Rico 592, 595. 

55. U.S.—Wilson Distilling Co. v. 
Foust Distilling Co., D.C.Pa., 60 F. 
Supp. 373, 874. 

56. N.X—^Bruce v. McClees, 158 A. 
849, 850, 110 N.J.Eq. 92—Corpus 
juris cited in Bennett v. Haerlin, 
152 A. 164, 166, 107 N.J.Eq. 224. 

46 C.J. p 1156 note 1—p 1157 note 26. 

57. Cal,-^Ruprecht v. Nicholson, 264 
P, 332, 383, 88 CaJJ^pp. 762. 

Idaho.—State v. Marks, 260 P. 697, 
698, 45 Idaho 92. 

HI.—Hultin v.^ Klein, . 183 N.?L 660, 
662, 301 ni. 94, 20 .Ll.R. %80, 
N.J.—Bruce v. McClees, 158 A. 849, 
860, no N.JJE3q. 92. 

5& ’ N.J.—Bruce y.- McCj^^es, supra. : 
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56. Miss.—^Tow V. State, 165 So. 427, 
428, 170 Miss. 646. 

SO. Cal.—^Ruprecht v. Nicholson, 264 
P. 832, 833, 88 Cal.App. 762. 

61. Wash.—State v. Randall, 78 P. 
998. 86 Wash. 438. 

Pla^A and well-understood word 
W.Va.--State v. Nell. 11 S.B.2d 171. 
122 W.Va. 649. 

62. N.C.—State v. Rowland Lumber 
Co.. 69 SB. 58, 69. 163 NC. 610— 
State V. Roper, 88 N.C. 666, 668. 

63. Cal.—^Ruprecht v. Nicholson, 264 
P. 832, 833. 88 Ca.l.App. 762. 

At common law any separate build¬ 
ing belonging to a dwelling house, 
situated either within or without the 
curtilage, is deemed an outhouse.— 
Bowling V. Commonwealth, 161 S.W. 
2d 942, 945. 290 Ky. 455. 

64. Ky.—Bowling v. Commonwealth, 
supra. 

65. N.J.—^Bruce v, McClees, 158 A. 
849. 850. 110 N.J.Eq. 92. 

46 C.J. p 1166 note 6. 

Similarly defined 

(1) A building adjoining or belong¬ 
ing to the dwelling house; used or 
intended for use In connection, there¬ 
with.—^Bennett v. Haerlin, 162 A. 164, 
165, 107 N.J,Bq. 224/ . 

. .(2) A house belonging to, -or used 
with, the dwelling. house, or ‘‘con¬ 
tributory to habitation.**—Price v. 
Commonwealth. 25 S.W. 1062,'15 Ky. 
L. 837. 

(8) A building appurtenant to 
some main building ormansion 
house.—State v. Bailey, 10 ,Conn;il44, 
145. ■ , . , 

66. Cal.—Ruprecht v. maiolsoh, 264 
P. 332, 888, 88 Cal.App, 762. 

46 C.J[. p 1157 nojA 12..' ^ , \ 
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without the curtilage any house separated from 
the main building, but uscM to it as a dwelling;®* 
any house necessaiy for the purposes of life, in 
which the owner does not make his constant or 
principal residence;®® one that belongs to a dwell¬ 
ing, and is in some respect a parcel of such dwell¬ 
ing house, and situated within the curtilage;^® a 
building without the mansion house, intended for 
the accommodation of the owner or occupant.^^ 
The words are frequently employed to indicate a 
house or building small in size, or, at least, smaller 
ftinn the mansion house, and in this sense the terms 
are defined as meaning a small house or building at 
a little distance from the main house a small 
hoiise or building separate from the main house [or 
building];’'* a smaller building appurtenant to a 
Tviflin building and generally separate from it;^® 
a smaller building standing apart from, but apper¬ 
taining to, a main or larger building or dwelling.^® 
It has been said, however, that the words, when 
used in their ordinary sense, mean a building con¬ 
structed at least laige enough for an adult to enter 
erect and to turn around comfortably within.^® 
The words are further defined to mean something 


which is used in connection with the main build¬ 
ing.'** 

The question whether an outbuilding or outhouse 
is of necessity a structure separate and standing 
phy.sieally apart from the dwelling house to which 
it is subservient is one which has been discussed at 
some length, but it has been said that it is not yet 
entirely Mttled.*® Many of the definitions set out 
above are susceptible of the construction that an 
outbuilding or outhouse must be a structure sepa¬ 
rate and apart from the main building, but this 
does not necessarily imply removal to such a di^ 
tance as not to be adjacent or abutting and in tsmgi- 
ble connection.*® An outbuilding may be built a 
few feet or a few inches, only, from the main house; 
it may be connected with the house by a covered 
passage, and, if for convenience the covered pas¬ 
sage is eliminated and the outbuilding moved or 
originally constructed immediately against the main 
building, it would not therefore cease to be an out¬ 
building, and if the outbuUding is separated from 
the main house only by the space of a common wall 
this does not necessarily change its character as an 
outbuilding.*® The terms “outbuilding” and “out- 


67. N.J.—Bruce v. Mcaees, 168 A. 

849. 850. 110 N.J.Ea. 91 
46 C.J- P 1157 note 9. 

Similarly expressed 

(1) A building contributory to the 
habitation, separate from the main 
structure, either within or without 
the curtilage.—State v, Randall. 78 P. 
998. 36 Wash. 438. 

(2) A building adjacent to a dwell¬ 
ing house, and subservient thereto, 
but distinct frexn* the mansion itself, j 
—Carter v. State. 32 S.B. 345, 346, 
106 Ga. 372, 71 Am.S.R. 262. 

68. Conn.—State v. Powers. 36 Conn. 
77. 79. 

Hiss.—^Yow V. State. 155 So, 427, 428, 
170 Miss. 546. 

Similarly deftaed 

A building separate from, and sub¬ 
ordinate to, the main house [or build- 
ingl. 

Idaho.—State v. Harks, 260 P. 697, 
698, 45 Idaho 92. 

m.— Hultin V. Klein, 133 N.R 660, 
662, 301 Ill. 94. 20 A.li.R. 280. 

69. Conn.—‘State v. O’Brien, 2 Root 
516. 

— ^Tow V. State, 155 So. 427, 428, 
170 Miss. 546. 

Similarly defined 

(1> An "outhouse" is one not used 
for dwelling or business purposes.— 
Downey v. State, 22 So. 479, 481, 116 
Ala. 108. 

(2) Any house not occupied as a 
dwelling house or business house.— 
Wheelock v. State, 15 Tex 257. 

76, K.C.—State ▼. Rowland Dumber 


Co., 69 S-E. 68. 59. 153 N’.C. 610— 
State V. Roper, 88 N.C. 656, 658. 

71 . Conn.—^Bassett v. Pepe, 110 A. 
56, 58, 94 Conn. 631. 

46 C.J. p 1157 note 14. 

72. Conn.—Bassett v. Pepe, supra. 

46 C.J. P 1157 note 23. 

73. Conn.—^Bassett v. Pepe, supra. 

46 C.J. P 1167 note 24. 

74;. Ill.—Hultin v. Klein, 133 N.E. 

660. 662. 301 Ill. 94. 20 A.L.R. 230. 
K.J.—Corpus Juris cited in Bruce v. 
McClees, 158 A. 849. 850, 110 N.J. 
Eq. 92. 

75. Conn.—^Bassett v. Pepe, 110 A. 
56, 58, 94 Conn. 631. 

N.J.—Corpus Juris dted la Bruce v. 
McClees, 158 A. 849. 850, 110 N.J. 
Eq. 92. 

46 C.J. P 1157 note 22. 

76. W.Va—State v. Neff, 11 S.E.2d 
171, 122 W.Va. 649—State v. Crites. 
156* S.B. 847, 110 W.Va. 36. 

77 . Kan,—Welsh v. Flo, 73 P.2d 
1084, 1086, 146 Kan. 807. 

Masa— Blakemore v. Stanley, 83 N.B. 

689, 690. 159 Mass. 6. 

46 C.X P 1157 note 26. 

78 . Conn,—Bassett v. Pepe, 110 A. | 
56, 57, 68, 94 Conn. 631. 

_^Bruce v, McClees. 158 A. 849, 

850, 110 N.J.Bq. 92. 

"The term 'outhouse’ naturally im¬ 
plies that the structure under con¬ 
sideration is not one with a dwell¬ 
ing house, aearly it must be some¬ 
thing distinguishable and distinct 
from the dwelling house to which it 
Is subservient. Otherwise it were JU 
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named. Upon the question w to 
what the requirement as to distinc¬ 
tion and separation imports and what 
it signifies, adjudicated cases, in so 
far as we have been able to discov¬ 
er, throw little light.*’ 

Conn.—^Bassett v. Pepe, 110 A. 66, 67, 
j 58, 94 Conn. 631. 

—Bruce v. McClees, 158 A- 849, 
850, 110 N.J.Bq. 92, 

79. Idaho.—State v. Marks, 260 P- 
697, 698, 45 Idaho 92. 

80. Idaho.—State v. Marks, suprs- 
in. —^Hultin V. Klein, 133 N.E. 660, 

662. 663, 301 Ill. 94, 20 A.DR. 230. 

Similarly expressed 

<1) “Though it is adjacent to the 
house, and may be entered from 
the house through a passageway, 
or through a door directly, it is still 
an outhouse if Its use is not for the 
ordinary purpose of a dwelling, but 
for some subsidiary purpose in con¬ 
nection with the dwelling. A wash¬ 
house, a woodshed, a granary, a ham, 
may all be connected with the house 
so that a person can pass from the 
house to one or all of the outhouses 
mentioned without going from under 
the roof, and yet they do not for that 
reason lose their character of out¬ 
houses,”—Hultin V. Klein, supra. 

(2) “In those cases where the 
premises were Inclosed withia a 
manor wall or fence, a barn, shed, 
stable, garage, greenhouse, cbidken 
house, pigsty, storehouse, 
house, ice or meat houfse were all 
I outhouses or outbuildings within the 
I meaning of the term s-s applio^ tq. 
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house” denote a structure with identity, character¬ 
istics, and use in connection with a principal build¬ 
ing to which it is subservient.^^ An outbuilding or 
outhouse must be appurtenant and appertain to the 
main building, and although distinct from the main 
building, it must be subservient to it and contribute 
to the habitation and it must belong to, or be in¬ 
tended to be used with, the dwelling house.^^ It is 
the subserviency of a structure to the mansion house 
that gives it the denomination of an outhouse, 
and not the fact that it is included within the same 
fence or within the curtilage or homestead.^^ The 
contiguity or remoteness of a structure does not 
enter into the idea of whether it is or is not an out¬ 
house or outbuilding, but merely into the idea of 
whether it is or is not parcel of the mansion.*5 in 
the final analysis it is the character of the building 
and the use which is made of it which determine 
whether it is an outbuilding.86 

The terms ^^outbuilding^^ and "outhouse” are dis¬ 
cussed in Ajrson § 6 and Buiglaiy § 18. See also 
Gaming § 1 f and Deeds §§ 164 c (3), 166. For 
other references consult the Descriptive-Word In¬ 
dex. 

OXJTOAST. A degraded and disgraced character.^'^ 
OT7TOEOP. See Mines and Minerals § 3 h. 
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OUTCROP COAL. See Mines and Minerals § 2 b 

( 1 ). 

OUTOBY. Sale at public auction.88 

OUTER. Of or pertaining to the outside; that 
is, without or on the outside; external; opposed to 
inner.S® 

OUTFITS. Equipments;^® those objects connected 
vdth a ship which were necessary for the sailing 
of her, and without which she would not in fact be 
navigable.®^ 

OUTFITTEB. One who furnishes outfits.®^ 

OUTGO. A term applied to a flow of disservice or 
negative income.®^ 

OUTCtOEG. A term employed in English law 
meaning something that has gone out, an expense 
which some one has been at, and in this sense dis¬ 
cussed in 46 C.J. p 1157 note 38-p 1158 note 48. 

OUTLAW. A person excluded from the benefits of 
the law or deprived of its protection one who is 
put out of the law, deprived of its benefits and pro- 
tection.®5 As applied to cattle it means that own¬ 
ership is unknown,®® but the term is not always 


criminal proceedings for arson or 
burglary. In this country, where the 
wall or fence is generally not used, 
the determination of the question 
whether a certain building is an 
outbuilding or an outhouse usually 
depends upon its location upon the 
lot or tract of land upon which the 
residence house is situated and upon 
the uses for which such building is 
to be put. Thus what might be an 
outbuilding or outhouse upon a farm 
might not be an outbuilding upon a 
small city lot. Manifestly, upon a 
farm a stable for the care of horses, 
cows, and other stock, buildings for 
the housing of chickens, smokehous¬ 
es for the curing of meat, and store¬ 
houses for food or farm implements, 
would all be outbuildings or out¬ 
houses in the ordinary use of the 
term, and their character as such 
would not be changed if the farmer 
should sell some of the produce of 
his farm.**—^Ruprecht v. Nicholson, 
264 P. 382, 333, 88 CalJLpp. 762. 

81. Mich.—Grersten v. Western As- 
sur. Co., 261 N.W. 810, 311, 265 
Mich. 122. 

88. Cal.—^Ruprecht v. Nicholson, 264 
P. 332, 333, 88 Cal.App. 762. 
m. —Hultin V. Klein, 133 N.B. 660, 
662, 301 HI. 94, 20 A.Ii.R. 230. 

83. Cal.—Pirth v. Marovich, 116 P. 


729, 731, 160 Cal. 257, Ann.Cas. 
1912D 1190. 

Conn.—State v. Brooks, 4 Conn. 446, 
448. 

84. Conn.—State v. Brooks, supra. 

85. Idaho.—State y. Marks, 260 P. 
697, 698, 45 Idaho 92. 

Similarly expressed 
**lt it be without the enclosure 
surrounding the mansion-house, it is 
equally an out-house, and as much 
so, as if it were covered by the same 
roof. Whether it be within the cur¬ 
tilage, and, in legal contemplation, 
parcel of the mansion, is a question 
entirely distinct from the enquiry, 
whether it be an out-house; and is 
without any relation to it.”—State v. 

I Brooks, 4 Conn. 445, 448. 

86. Idaho.—State v. Marks, 260 P. 
697, 699, 45 Idaho 92. 

Hh—Hultin V. Klein, 133 N.B. 660, 
662, 663, 801 Ill. 94, 20 AL..R. 230. 

87. Ky.—Herald Pub. Co. v. Felt- 
ner, 164 S.W. 370, 373, 158 Ky. 36. 

88. Webster New IntD. 

See Auctions and Auctioneers 5 6 f. 

89. Century D. 

Similarly defined 

XT.S.—^Brislin v. Carnegie Steel Co., 
C.C.Pa., 118 P. 679, 596. 

Phrases employing the word and as 
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to which more recent adjudications 
have not been found see 46 C.J. p 
1157^e 31. 

90. Webster New Int.D. 

"Outfit" as practically synonymous 
with "equipment*' see 30 C.J.S. p 
296 note 17. 

91. Mass.—^Macy v. Whaling Ins. 
Co., 9 Mete. 364, 866. 

46 C.J. p 1157 note 34. 

92. Webster New Int.D. 

^Uadies’ outfitter” 

Bng.—Stuart v. Diplock, 43 Ch.D. 843, 
345. 

93. TJ.S.—TJ. S. V. Guggenheim Ex¬ 
ploration Co., D.C.N.T., 238 P. 281, 
235. 

94. S.C.—Oliveros v. Henderson, 106 
S.B. 856, 869, 116 S.C. 77. 

46 C.J. p 1158 note 50. 

Phrases 

(1) "Outlaw statute.**—^Louisville 
& N. R. Co. V. Alabama R. Commn., 
aC.Ala., 167 P. 944, 952. 

(2) "Outlaw strike,**—American R. 
Express Co. v. Johnso^ 100 -So. 743, 
744, 87 Fla. 451. 

95. Me.—^Drew v. Drew, 87 Me. 889, 
391. 

46 C.J. p 1159 note 61. 

96. Wash.—State v. Eddy, 90 P. 641, 
46 Wash. 494. 



67 O.J.S. 


OVTLAW—OUTSIDE 


properly applicable to an animal running at large 
on the public highways as stated in Animals § 107. 

As a verb, the word ^'outlaw” means to declare to 
be an outlaw; to deprive of the benefit and protec¬ 
tion of law; to remove from legal jurisdiction or 

enforcement.^^ 

The word ^‘outlawed,” when used with reference 
to a debt, means barred by the statute of limita¬ 
tions, as stated in Limitations of Actions § 6 a. 

OUTLAWRY. As a punishment inflicted on a per¬ 
son for contempt or contumacy see Criminal Law § 
1620. 

In civil actions an outlawry is considered as in 
the nature of a civil process to compel an appear¬ 
ance to a suit, or after judgment to procure satis¬ 
faction. The forfeiture, although nominally to the 
king, goes to plaintiff toward payment of his de¬ 
mand.®® 

OUTLAY. A laying out, or expending; expendi¬ 
ture; that which is expended.®® 

OUTLET, A passage or vent for escape or dis¬ 
charge; an exit, or a place at or through which one 
passes outward; means of egress.^ 

OUTLINE. An exterior line or edge; contour; the 
line that marks the outer limits of an object or 
figure;® an outer line, a drawing on which contours 
are indicated, a sketch drawn in outline.®^ 

OUTLOT. Common field lots.^ 

OUTLYLSrO. Lying outside prescribed limits.® 


OUTPUT. The quantity of material put out or 
produced within a specified time;® the amount of 
coal or ore put out from one or more mines, or the 
quantity of material produced by or turned out 
from one or more furnaces or mills, in a given 
time.7 "Output” has been distinguished from "turn¬ 
over.”® 

OUTRAG’E. The word "outrage” is variously de¬ 
fined, and the particular definition to be applied 
should be the one indicated by considering the word 
in the connection in which it is used.® It signifies a 
bold or wanton injury to person or property; wan¬ 
ton mischief; gross injury; and under aU defini¬ 
tions it is an aggravated wrong.i® 

"Outrage” has been held to be synonymous with 
"abuse” see 1 C.J.S. p 402 note 15.1, "affront” see 
2 C.J.S. p 1007, and ^Tnsult” see 44 C.J.S. p 424- 
note 77.1. 

OUTRAQEOUS. Involving or doing outrage; of 
the nature of outrage or of an outrage.^i 

OUTBICj-Sn!. Altogether; direct; downright; en¬ 
tirely; free from reserve or restraint; openly; pos¬ 
itive; to the whole extent; utterly; without reser¬ 
vation or limitation.!® 

OUTSIDE. A word formed by combining the words 
"out” and "side.”!® As a noun, the word means the 
external part; the part, end, ox side which forms 
the surface or border.!^ 

When used as an adverb the word ^^outside” 
means without an enclosure or certain limits;!® out- 


97. WTebster New Jnt.D. 

Mich.—See Curtis v. Goodenow, 24 
Mich. 18, 22. 

98. Md.r—Hepburn's Case, 8 Bland 
95. 118. 

99. Webster New Int.D. 

46 C.J. p 1159 note 58. 

1. Wash.—James y. McMillan. 196 
P. 881, 883, 115 Wash. 159. 

46 C.J. p 1159 note 59. 

Risrht of draina^re commissioners to 
secure outlet for drainage system 
in foreign territory see Brains § 
18 a. 

2. U.S.—^Taggart v. Great Northern 
R. Co., B.CWash., 208 F. 455, 459. 

3. Conn.—Willson v. Riddle, 20 A.2d 
402, 403, 128 Conn. 100. 

.46 C.J. p 1159 note 61. 

4 . Mo.—^Trotter y. St. Louis Public 
School, 9 Mo. 69, 76. 

46 C.J. p 1159 note. 62. 

5. Webster New IntD. 

46 C.J. p 1159 note 63*. . 


e. m. —^Burt y. Garden City ’ Sand 
Co., 86 N.B. 105S, 1057. 237 HI. 473. 

7. Ill.—Burt y. Garden City Sand 
Co., supra. 

46 C.J. p 1159 note 73. 

“Output contract” as not lacking in 
mutuality see the C,J.S. title Sales 
§ 24; and as sumciently certain as 
to quantity see Sales § 63, also 55 
C.J. p 196 notes 92-94. 

8. Eng.—Smith y. Chadwick, 20 Ch. 
B. 27,. 73, 

9. Iowa.—^Mosnat .y. Snyder, 75 N. 
W. 366, 358, 105 Iowa 500. 

10. Iowa.—^Mosnat y, Snyder, supra. 
The term Implies something more 

than mere Inconyenience, annoyance 
or injury. It implies excess, yiolence, 
as well as injury and wrong, intend¬ 
ed and designed; and when applied 
to the feelings it implies not mere¬ 
ly a physical pain, but mental.—^Al¬ 
drich y. Howard, 8 R.L 246, 250. 
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"Outrage and indignity” 

Iowa.—^McKinley y. Chicago, etc., R. 
Co., 44 Iowa 314, 320, 24 Am.R. 748. 

11. Webster New IntB. 

“Outrageous battery” see Arrest $ 25 

c. 

12. Okl.—Hughes y. Wagoner First 
State Bank, 235 P. 1097, 1099, 106 
Okl. 146. 

13. Or.—Union Fishermen's Co. y. 
Shoemaker, 193 P. 476, 480, 98 Or. 
659. 

Phrases 

(1) “Outside salesmen” as the 
term is used in the Fair Labor 
Standards Act § IS (a) (1), 29 U. 
S.C.A 9 ®3!3 (a) (1), see Master and 
Servant 9 161 (18). 

(2) Other phrases employing the 
word “outside” and as to which more 
recent adjudications have not been 
found see 46 C.J. p 1169 notes 81-^. 

14. Webster New Int.p. 

15. Mont.—Jarvella v. Northern 
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side ef, on or to tbe exterior of; without; outward 
from.i^ 

Employed as an adjective, the word means of, on, 
or pertaining to, the outside; external, exterior, 
superficial.^^ 

"Outside^^ has been said to be the opposite of "in¬ 
side” see 44 C.J.S. p 335 note 25. 

OUTSTANDINrG. That stands over or continues in 
existence; that remains undetermined, unsettled, or 
unpaidto stand over; to remain untouched, un¬ 
impaired, unsettled, uncollected, unpaid, or other¬ 
wise undetermined undischarged, uncollected, or 
unpaid;20 unsettled; undeterminedremaining 
undischarged; unpaid, uncollected, as an outstand¬ 
ing debt;22 constituting an effective obligation.23 

Phrases employing the word are set out in the 
note.24 

OXJTSTBOEE. As a mining term see Mines and 
Minerals § 3 h. 

OUTWARD, A term which, in the connection in 
which it is employed, may mean substantially the 
same as "actual,” "exclusive,” "open,” "substantial,” 
or ‘Snsible.”25 

OVER. As a preposition, "over,” applied according 


to the subject matter,20 is variously defined as 
meaning above,27 or higher than in place or posi¬ 
tion, with the idea of covering;28 at an elevation 
above;29 at a higher level.30 Also, upon;3i on, or 
upon, the surface of.33 

In another sense, across ;2^ from one to another 
by passing;34 from side to side of ;25 from one side 
or extremity of land to the other.20 

In still another sense, in excess of; more than;37 
outside of;28 beyond or above, or in excess of a 
certain quantity or limit; as, boys of twelve years 
and over.22 

As an adverb, "over^^ is sometimes, perhaps usu¬ 
ally, employed to indicate a continuation of writ¬ 
ten or printed matter on the reverse side of a paper 
on the obverse side of which the matter is com¬ 
menced; it is, however, frequently employed to in¬ 
dicate a continuation of matter on a separate 

sheet.^0 

As a noun, a thing made or given in addition to a 
set number; as the overs, or extra impressions, of 
a printed job.^i 

"Over^^ has been held to be equivalent to, or syn¬ 
onymous with, "across” see 1 C.J.S. p 922 note 38, 
"at” see 7 C.J.S. p 153 note 18, and "through.”^2 


Pac. Ry. Co., 53 P.2d 446. 450, 101 
Mont 102. 

le. Of.—^Union Fishermen's Co. v. 
Shoemaker, 193 P. 476, 480, 98 Or. 
659. 

17. Webster New IntD. 
la N.Y.-r-New York Trust Co. v. 
Portland R. Co., 189 N.T.S. 846. 
850, 197 APP.D1V. 422. 

IS. N.Y.—^New York Trust Co, v. 

Portland R. Co., supra. 

N.C.—^Royal v, Sampson County, 199 
S.B. 15, 16, 214 N.C 259. 

SO. Ala.—^Norton v. Lusk, 26 So.2d 
849. 857, 248 Ala. 110. 

N.C.—^Royal v. Sampson County, 199 
S.£L 15, U, 214 N.C. 259. 

21. Ala.—^Norton v. Lusk, 26 So. 849, 
857, 248 Ala. 110. 

22. Ala.—^Norton v. Lusk, supra. 

23. N.C—Royal v. Sampson County, 
199 S.EI 15, 16. 214 N.C. 259. 

24. Simses 

.<!) ^'Outstandingr accounts’* see Y 
CXS. p 576 note 56.1. 

(2) ''Outstanding and open ac¬ 
count** see 1 CJ.S. p 576 note 37. 

iZ) "Outstanding crop" see Crops 
il b. 

(4) "Outstanding debts** see 26 C 
J.S. P 14 note 32. 

j[8) ’'Outstanding title** see the 


C.J.S. title Property § 15, also 46 C. 
J. p 1160 note 95. 

(6) Other phrases as to which 
more recent adjudications have not 
been found see 46 CJ. p 1160 notes 
96-6. 

25. HI.—Bass V. Pease, 79 UlApp. 
308, 318. 

46 C.J. p 1160 note 12. 

23. Mass.—^Newburyport T u r n p. 

Corp. V. Eastern R, Co., 23 Pick. 
326, 329. 

27. Ill.—Illinois Cent. R, Co. v. Chi¬ 
cago, 30 N.E. 1044, 1046, 141 Ill. 
586, 17 L.R.A, 530. 

Tex.—^Brightwell v. . International- 
Great Northern R. Co,, 49 'S.W.2d 
437, 440, 121 Tex. 338. 

"Above'* rather than "upon’* 

Vt.—Central Vermont R. Co. v. Roy- 
alton, 4 A. 868, 872, 58 Vt. 234. 
23. HI.—Illinois Cent. R. Co. v. Chi¬ 
cago, 30 N.B, 1044, 1046, 141 lU. 
586, 17 L.R.A. 630. 

29. Iowa.—^Milburn v. Cedar Rapids, 
12 Iowa 246, 258. 

30. Mass.—^Boston, . etc., R. Co. y. 

. Lawrence, 2 Allen 107, 110. 

31- Iowa.—^MUbum v. Cedar Rapids, 
12 Iowa 246, 258. - 

46 C.J. p 1160 note ,18. 

32. Ill.—Illinois Cent R. Co. vl Chi¬ 
cago, 30 N,B. 1044, 1046, 141 HI. 
586, 17 L.R.A. 530. 
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Iowa.—^Milbum v. Cedar Rapids, 12 
Iowa 246, 258. 

33. HI.—^Hlinois Cent R. Co. v. Chi¬ 
cago, 30 N.E. 1044, 1046, 141 HI. 
586, 17 L.R.A. 530. 

Iowa,—^Milburn v. Cedar Rapids, 12 
Iowa 246, 258. 

34. Tenn.—^In re Miller, 2 Lea 64, 
70. 

35. HI.-Hlinois Cent R. Co. v. Chi¬ 
cago, 30 N.E. 1044, 1046, 141 HI. 
686, 17 L.RJL 630. 

36- Tex.—Brightwell v. Intemation- 
aJ-Great Northern R. Co., 49 S.W, 
2d 437, 440, 121 Tex. 838. 

37. Ill.—^People v. Shupe, 137 N.B. 
:515, 516, 306 Ill. 31. 

46 C.J. p 1160 note 23. 

38. Tex.—^Brightwell v. Internation¬ 
al-Great Northern R. Co., 49 S.W. 
2d 437, 440, 121 Tex. 338. 

39. Mich.—^Bay Trust Co. Agri¬ 
cultural Life Ins. Co., 271 N.W. 
749, 760, 279 Mich.-248. . 

40. Cal.—^Ih re Johnston, 221 P. 882, 

884, 64 CalApp. 197. . ^ . 

4L Webster New IntD. 

Ark.—See G. H. Hammond . Co. v. 
Joseph Mercantile Co., 222 S.W> 

28, 144 Ark. 108. 

46 C.J. p 1161 note 27. . 

42. XJ.S.—^Kynerd v. Hulen, C.CA. 

Tex., 6 P.2d 160, 162. 

HI.—Village of Hyde Park y. Cask 
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and "upon” have been held synonymous, and 
"over^^ and "on” have been distinguished see supra 
p 495 note 91. 

It has been said that "over^^ is opposed to "un¬ 
der,but also that "over” and "under,” as applied 
to surface, are not precisely opposites.^^ 

Over a specified age in years. It has been held 
generally that a person is not over a specified age in 
years until he has passed his birthday next beyond 
the age specified.^® Thus a person is not over thir¬ 
ty-one years of age until he reaches his thirty-sec¬ 
ond birthday,a person is not over forty-five years 
of age until he reaches his forty-sixth birthday, 
a person ordinarily is not considered over fifty-five 
years of age until he arrives at the age of fifty- 
six,^^ and it has been said that this is universally so 
understood.^3 In this connection it has been stated 
that a person who has not reached his sixty-sixth 
birthday, but has passed his sixty-^th birthday, is 
not over the age of sixty-five.5® However, it has 
been stated that a person is over the age of sixty 
years when he has lived in excess of sixty calendar 
years.61 Thus a person bom November 28, 1875, 
has finished the entire span of sixty calendar years 
on November 28, 1935, land any time thereafter is 
over the age of sixty years.52 


Phrases employing the word are set out in the 

note.58 

OVEBAWE. To subjugate ox restrain by awe.®^ 

OVEBBBAIDED. As applied to a rope, a term 
used to designate a certain number of strands laid 
over a center already braided.^® 

OVERBEEAE. In blasting, that portion of the ma¬ 
terial removed which was outside and beyond the 
slopes indicated by the slope stakes.56 

OVERBUILD. To build over; to build beyond the 
demand.57 

OVERBURDEN. The word, employed as a noun, 
is a mining term defined in Mines and Minerals § 
31 l 

As a verb, "overburden” means to load to ex- 
cess.58 It has been held to be synonymoxis with "in- 
cumber^^ see 42 C.J.S. p 649 note 41, 

OVERCHARGE. The word "overcharge,” in its or¬ 
dinary signification, means a charge of more than 
is permitted by law a charge collected above the 
lawful tariff rate.^o It has been stated generally 
that there may be an overcharge without discrim- 


Woods Cemetery Ass’n, 7 17.21 627, 
629, 119 Ill. lil. 

43. Iowa.—^Milbum V. . Cedar Kapids, 
12 Iowa 246, 258. 

4A, HI.— Illinois Cent , R Co. V. Chi¬ 
cago, ZQ N.B. 1044, 1046, 141 HI. 
686, 17 L.R.A. 630. 

46 C.J. p 1160 note 21 [a]. 

45. Aric.—Allen v. Baird, 188 S.W.2d 
605, 606, 208 Ark. 976. 

Okl.—Wilson V, Mld-Contlneht Hife 
Ins.< Co. of Oklahoma City, 14 P. 
^ 2d 945, 946, 159 OkL.191, 84 A.L..R 
386—Watson v. Loyal Union Life 
Ass*n of Muskogee, 286 P. 888, 143 
Okl. 4. 

4e. Ark.—Allen v. Baird, 188 S.W.2d 
605, 606, 208 Ark. 9*76- 

47. Ark.—Allen v. Baird,, supra. 

48; Ark.—Allen v. Baird, supra. 

Okl.—Wilson y. Mid-Continent Life 
Ins. Co. of bklahoma City, 14 P.2d 
945, 946, 169 Ojd. 191,' 84 A.L.R 
386. 

'*A person is ordinarily not consid¬ 
ered over 65 years of. age until he 
arrives at the age]Of 66!,: ... . Pe- 
fendant contends .that the very, mo¬ 
ment one passed his orlhef fifty-fifth 
birthday, he or she la then over'55 
years of age. If'this contention be 
coirect, the aueaUon naturally aris¬ 
es: At what period in a mean's' life 
would he be said to be o;hy 56^ years 
of age? He ‘certainly *^buld hot be 


of that age until he reaches his fifty- 
fifth bi^day. If the contention of 
tho defendant be correct, no one 
could legally give his age as 65 
years one hour or one moment after 
he passes his fifty-fifth birthday.**— 
Watson V. Loyal Union Life Ass*n 
of Muskogee. 286 P. 888, 143 Okl. 4. 

49. Ark—Allen v. Baird, 188 S.W. 

2d 506, 606, 208 Ark. 976. 

Okl.—Wilson v. Mid-Continent Life 
Ins. Co. of Oklahoma City, 14 P.2d 
945, 946. 169 Okl. 191, 84 A.L.R 
886—Watson v. Loyal Union Life 
Ass*n of Muskogee, 286 P. 888, 143 
Okl. 4. 

50- Okl.—vnison v. Mid-Continent 
Life Ins. Co. of Oklahoma City, 14 
P.2d 946, 946, 169 Okl. 191, 84 A.L. 
B. 386. 

51. Mich.—Bay Trust Co. v. Agri¬ 
cultural Life Ins. Co., 271 N.W. 
749, 750, 279 Mich. 248. 

58. Mich.—^Bay Trust Co, v. Agri¬ 
cultural Life Ins. Co., supra. 

53- Phrades . 

(1) "Over, under and, across,*' "un¬ 
der and over,** "under or oyer.** 
—South Amboy v. Pennsylvania R 
Co., 73 A. 862, 868, ^ N.d'.Ba. 67. 

(2) "Remedy oyer;” person who 
is primarily li^le ,or responsible, but 
who,' in' turn, can deinand indemnity 
from another, who is responsible to 

54i 


him, is said to have a "remedy over.** 
—^Black L.D. 

(3) Other phrases employing the 
word **over** and as to which more 
recent adjudications have not been 
found see 46 C.J. p 1160 fiofes 20 [b}, 
[cj, 21 Ccj-Ce], 23 Cb]-[fl. .. 

54. Ala.—Collum v. State, 107 6a 
35, 21 AlaA.pp. 220. 

65. U.S,—Macomber & Whyte Rope 
. Co. V. Hazard Mfg. Co., N.T., 211 
P. 976, 979, 128 C.C.A. 474, 

55. Wash.—^Porter v. State, 260 P. 
449, 141 Wash. 61. 

67. Webster New Int.I>. 

^'Overbuildhig” the poles and wires 
of a telephone system is the string¬ 
ing of wires above the wires of such 
system.r—Chicago Tel. Co. v. North¬ 
western Tel. Co., 66 N.E. 329, 338, 199 
HI. 324. 

58. Webster New Int. D. 

59. Ohio.—Crook v. Baltimore & O. 
R Co., 167 N.B. 899, 900, 32 Ohio 
App. 263. 

Tex.—^Texas Power & Light Co. v. 
Kousal, C1VA.PP., 170 S.W.2d 278, 
286. 

46 C.J. p 1161 note 34, 

ea Ohio.—Crook V. Baltimore & O* 
R. Co., 167 N.B. 899, 900,, 32 Ohio 
App. 263. 

46 C.J. p 1161 note 33. 



OVERCHARGE—OYERHAJJL 


67 C.J.S. 


ination, and there may be an nnlawfnl discrimina¬ 
tion without an overcharge; that is, without a 
charge higher than the maximum fixed by law.®^ 

The term ^'overchai^e^^ is treated in the C.J.S. 
titles Carriers § 321, Electricity § 35, Gas § 30, and 
Telegraphs and Telephones § 95, also 62 C.J. p 120 
notes 28, 29, and War § 20. 

OVEECOME. To get the better of; to surmount; 
conquer; subdue.^2 

OVEEDOSiEL An excessive dose; too great a 
dose.^^ 

OVEEDEAFT. The act of cheeking out more mon¬ 
ey than one has on deposit in a bank;®^ it arises 
where a customer of a bank draws from it more 
money than is standing to his credit in his account 
with the bank.®5 It may be either a legitimate 
method of borrowing the money or a criminal meth- 
od.6® It is stated in Banks and Banking § 353 b 
that the payment of an overdraft amounts to a loan 
to the depositor. For other references to the treat¬ 
ment of overdrafts in banking law see the index to 
the title Banks and Banking. 

OVEEDEAW. To draw on a person or a bank, by 
bills or checks, to an amount in excess of the funds 
remaining to the drawer^s credit with the drawee, 
or to an amount greater than what is due.®^ 

OVEEDEIVE. See Motor Vehicles § 8. 

OVEEDX7E. Due and more than due; delayed or 
unpaid.®® 

61- Tex.—Woodhouse v. Rio Grande 
R. Co., % S.W. 323, 324, 67 Tex. 416 
—^Texan Power & Light Co. v. Kou- 
saJ, ClvJLpp., 170 S.W.2d 278, 286. 

62. Webster New IntD. 

Or.—See Hansen v. Oregon-Wash- 

ington R. & Nav. Co., 191 P. 655, 

656, $7 Or. 190. 

63. Webster New Int-D. 

<*07erdose of morjdilaLe’’ 

Hi.—^Pixley V. Illinois Commercial 

Men’s Assoc., 195 Dl.App. 135, 137. 

6^ U.S.—Bacon v. TJ. S., Utah, 97 
P. 35, 43, 38 C.C.A. 37. 

46 CJ. P 1161 note 38. 

65. S.D.—Strain v. Hekvold, 257 N. 

W. 60, 52, 68 e.D. 134. 

46 aJ. p 1161 note 88 Cb]. 

Similarly expressed 
An overdraft is the payment by a 
bank from its funds of a check 
drawn on it by a depositor who does 
not have sufficient funds on deposit 
to pay the check.—American Surety 
Co. of New York v. First Nat Bank 


OVEEEXEETION. An exertion which is volun¬ 
tary and unnecessary; one from which injury 
might reasonably be anticipated, and which might, 
in the exercise of reasonable care, have been avoid¬ 
ed;®® the expenditure of unusual and excessive ef¬ 
fort by reason of some nnexpected external happen¬ 
ing.^® 

Disability resulting from overexertion as com¬ 
pensable within the meaning of "accidental injury” 
as used in compensation acts see the C.J.S. title 
Workmen’s Compensation Acts § 182, also 71 C.J. 
p 616 note 71-p 617 note 80. 

OVEEFILLS. See Fins 36 C.J.S. p 806 note 25. 

OVEEFLOW. As a noun, a flowing over; an inun¬ 
dation; also, that which flows over; either that 
which overflows its ordinary limits, or that which 
exceeds due bonndsw^^ 

As a verb, to fill beyond the brim or margin, 
deluge, submerge, or drownto flow over; to 
cover with or as with water or other fluid; to 
spread over, to inundate;^® to mn^^ or flow^s over 
the bounds, over the brim.^® 

Overflow water classed as surface water see the 
C.J.S. title Waters § 112, also 67 C.J. p 863 notes 
26-29. 

OVEEFLOWED LANDS. See Mines and Minerals 
§ 129 a, and Public Lands § 116. 

OVEEBAXTL. To examine thoroughly with a view 
to repairs.'^^ 

70. Pa.—Monahan v. Seeds A Dur¬ 
ham, 8 A.2d 998, 1002, 184 Pa. 
Super. 469, 

71. Mo.—Morey v. Feltz, 173 S.W. 
82, 84, 187 Mo.App. 650. 

72. Neb.—^Pierce Mill Co. v. Kolter- 
mann, 42 N.W. 877, 879, 26 Neb. 
722. 

73. Tex.—MUler v. Letzerich, 49 S. 
W.2d 404, 414, 121 Tex. 248. 

74. Mo.—Morey v. Feltz, 178 S.W. 
82, 84, 187 MoJLpp. 650. 

76. Mo.—Morey v. Feltz, supra. 

Tex.—^Miller v. Letzerich, -49 S.W.2d 
404, 414, 121 Tex. 248. 

76. Tex.—Miller v. Letzerich, supra. 

77, Tex.—Holloway v. Wheeler, Civ. 
App., 261 S.W. 467, 468. 

Goods damaged by fire 
. To overhaul a stock of goods dam¬ 
aged by fire means to open up stock 
in which there is fire and to wet it 
thoroughly to prevent re-ignition.— 
Hyland v. Millers Nat Ins. Co., D.C. 
Cal.. 58 F.2d 1003, 1007. 


in West Union, D.C.W.Va., 50 IF. 
Supp. 180, 183. 

66. La.-^eanerette Bank v. Druil- 
het 89 So. 674, 678, 149 La. 505. 

67. Black L.D. 

N.J,—See State v. Stimson, 24 N.J. 
Law 478, 484. 

68. Cal.—^Bliss v. California Co-op. 
Producers, App., 156 P.2d 259, 260. 

Terms distinguished 
**The distinction between owing, 
payable and past due appears in ordi¬ 
nary commercial transactions. One 
who borrows money or buys goods 
immediately owes the sum borrowed 
or the price of the goods, but the 
debt is not payable until the day ar¬ 
rives which has been agreed upon as 
the date for painnent If not paid 
on that date the debt is overdue or 
past due.”—United Brotherhood of 
Carpenters and Joiners of Ameilca 
y. McLain, D.CACunApp., 46 A.2d 373, 
375. 

69. N.T.—Reynolds v. Equitable 
Acc. Assoc., 1 N.T.S. 738, 739, 740, 
59 Him 13. 
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OVERHEAD 


OVEBHEAD. The word ^^ovcrhead/^ employed as 
a noun, has been held to be equivalent to the terms 
^‘overhead charges,’^ or "overhead expenses/’^^ It 
is a word of vague content used in accounting and 
is not regarded as being a technical word of the 
law,and it has been said that it cannot be defined 

with precision.80 

As employed in accounting, the word "overhead” 
is defined to mean the continuous expense of a busi¬ 
ness,®^ irrespective of the outlay on particular con¬ 
tracts;®® those general charges or expenses, collec¬ 
tively, in any business which cannot be charged up 
as belonging exclusively to any particular part of 
the work or product,®® as where different kinds of 
goods are made;®^ such general expenditure in a 
financial or industrial enterprise as cannot be at¬ 


tributed to any one department or product, exclud¬ 
ing cost of materials, labor, and selling;®® the ex¬ 
penses and obligations incurred in connection with 
operation;®® all administrative or executive costs 
incident to the management, supervision, or conduct 
of the capital outlay, or business.®^ Overhead is 
the cost of maintaining a certain necessary plant 
capacity, and this arises from the sum of all the 
work carried on over a period of time.®® It has 
also been held to be a definite element in determin¬ 
ing value.®® 

There is no general agreement in the business 
community as to the particular items that properly 
are to be regarded as constituting "overhead,” and 
frequently it is in a large degree an affair of in¬ 
dividual judgment.®® However, the term has been 


TS. Ohio.—Charles Behlen Sons’ Co. 
V. Ricketts, 164 N.E. 436, 439. 30 
Ohio App. 167. 

79. N.T.—^Dairymen’s Leagrue Co-op. 
Assoc. V. Holmes, 202 N.Y.S. 663. 
672, 207 App.Dlv. 429. 

80u U.S.—Grand Trunk Western R. 
Co. V. H. W. Nelson Co., C.C.A. 
Mich., 116 P.2d 823, 839. 

N.Y,—Wynkoop Hallenbeck Crawford 
Co. V. Western Union Telegraph 
Co., 196 N.E. 760, 268 N.Y. 108. 

81. U.S.—Grand Trunk Western R. 
Co. V. H. W. Nelson Co., C.CJL 
Mich., 116 F.2d 823, 839. 

Mo.—Alvey Conveyor Mfg. Co. v. 
Kansas City Terminal Ry. Co., 203 
S.W.2d 606, 608. 356 Mo. 770. 

Mont—Guillot V. State Highway 
Commission of Montana, 56 P.2d 
1072, 1075, 102 Mont 149. 

N.Y.—Wynkoop Hallenbeck Craw¬ 
ford Co. V. Western Union Tele¬ 
graph Co., 196 N.E. 760, 268 NiY. 
108—^Dairymen’s League Co-op. As¬ 
soc. V. Holmes, 202 N.Y.S. 663, 672, 
207 App.Dlv. 429. 

88. U.S.—^rand Trunk Western R. 
Co. V. BL W. Nelson Co., C.CA. 
Mich., 116 F.2d 823, 839. 

Mo.—Alvey Conveyor Mfg. Co. v. 
Kans€ts City Terminal Ry. Co., 203 
S.W.2d 606, 608, 366 Mo. 770. 
N.Y.—Wynkoop Hallenbeck Crawford 
Co. V, Western Union Telegraph 
Ca, 196 N.B. 760, 268 N.Y. 108— 
. Dalr 3 an 6 n*s League Co-op. Assoc, v. 
Holmes, 202 N.Y.S. 663, 672, 207 
App.Div. 429. 

83. U.S.—Sammons v. Colonial Press, 
CC.A.Mass., 126 F.2d 341, 350, 851. 
Ohio.—Charles . Behlen Sons’ Co. v. 
Ricketts. 164 NJBl. 436, 489, 30 Ohio 
. App. 167. 

8i. Ohio.—Charles Behlen Sons’ Co. 
V. Ricketts, suprai. 

85. Mont—Guillot v. State Highway 
Commission of Montana, 56 P.2d 
1072, 1075, 102 Mont 149. 

Ohio.—Charles. Behlen Sons* Co. v. 


Ricketts, 164 N.B. 436, 439, 30 Ohio 
App. 167. 

86. Mont.—Guillot v. State Highway 
Commission of Montana, 56 P.2d 
1072, 1076. 102 Mont 149. 

Slniilarly defined 

(1) The expense reasonably at¬ 
tributable to the work at hand.— 
Long Beach Gas Co. v. Maltbie, 36 
N.T.S.2d 194, 202, 264 App.Div. 496. 

(2) The financial outlay expended 
in the production of any article or 
process.—Gordon Form Lathe Co. v. 
Ford Motor Co., C.C.A., Mich., 133 F. 
2d 487, 500. 

87. Ariz.—Vinson & Pringle v. Lan- 
teen Medical Laboratories, 159 P. 
2d 612, 615, 63 Ariz. 116. 

Similarly expressed 
“Overhead, or general expenses, as 
applied to a business concern, pro¬ 
ducing a utility possessing the qual¬ 
ity of value or wealth, as generally 
understood, include all administra¬ 
tive or executive costs incident to 
the management, supervision or con¬ 
duct of the capital outlay or its busi¬ 
ness. They are to be distinguished 
from operating charges, or those 
items inseparably connected with the 
productive end. The latter charges 
contain all elements of labor and ma¬ 
terials, which directly produce a defi¬ 
nite end, measured by cost or value. 
Overhead charges are generally of a 
nonproductive nature, in that they 
do not of themselves directly create 
a definite utility, an<^ while they are 
essential to the life of a business 
concern, yet in determining the value 
and the selling price of the utility, 
they must not be confused with 
those charges which actually pro¬ 
duce a definite end, and upon which 
an organization depends for its con¬ 
tinued existence. Moreover, they are 
charges usually for the greater part 
solely within the knowledge of the 
executive oflacials.”—Lytle, Campbell 
Co. V. Somers, Fitler & Todd Co., 

543 


120 A. 409, 410, 276 Pa. 409, 27 A.L.B. 
41. 

88. U.S.—The L-1, D.C.Pa., 10 F. 
Supp. 43, 45. 

89. Pa.—Solar Electric Co. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion. 9 A.2d 447, 466, 187 Pa.Super. 
325. 

90. N.Y.—Wynkoop Hallenbeck 
Crawford Co. v. Western Union 
Telegraph Co.. 196 N.E. 760, 761, 
268 N.Y. 108. 

Sixnilaxly expressed 
<1> “It is difficult to announce any 
rule of Interpretation that will lay 
down a strict line of demarcation 
between the two charges, for there 
are many uncertain items fluctuating 
between the administrative and oper¬ 
ative ends, partaking somewhat of 
both, which can be properly classified 
solely from a knowledge of the work 
done or the charge thereunder. This 
charge must be determined as each 
case presents its own peculiar cir¬ 
cumstances.’*—Lytle. Campbell & Co. 
V. Somers, Fitler & Todd Co., 120 A. 
409, 410, 276 Psu 409, 27 AL.R, 41. 

(2) “There is probably no single 
phase of determining cost of manu¬ 
facturing a device or machine which 
is more elusive or difficult than the 
allocation of overhead to a particu¬ 
lar article. The impossibility of pre¬ 
cise allocation is generally recog¬ 
nized and the law is not so exacting 
as to require a delicately balanced 
scientific method of determination, 
which reaches a mathematical cer¬ 
tainty. Ineismuch as overhead is im^ 
possible of direct application, manu¬ 
facturers have devised and used 
methods for its allocation which 
have proven by experience to r€^ 
markably. accurate. By the use of 
these methods industrial executives 
are enabled to distinguish profitably 
units of production from thoss with¬ 
out profit, to eliminate wasteful 
methods, to measure deviations from 
standard performance, to calculate 
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held to include such items as general office expens¬ 
es,® ^ depreciation,®- lighting, heating, and rent,®® 
insuranee,®^ interest®® and carrying charges,®® tax¬ 
es,® ^ salaries of executive or administrative offi¬ 
cials,®® and all other expenses necessarily incurred 
in organization, engineering, inspection, supervi¬ 
sion, and management during construction.®® Vari¬ 
ous other minor expenses of like character are also 
included.! 

Overhead is also called "fixed charges,”® and the 
term has been held distinguishable from "operating 
charges” see 14 C J.S. p 405 note 83.1. 

OVEBISST7ED STOCK. See Corporations § 209. 

OVEELAP. As a noun, the word "overlap” has 
been held to be s 3 monymous with various other 
terms when used with reference to interlocking pat¬ 
ents, grants, deeds, etc., as discussed in Adverse 


Possession § 198. 

As a verb, the word means either to extend over 
a part of, or to extend over and beyond.® 

OVEELOAB. To load too heavily; to load with 
too heavy a burden.^ It has been held to be syn¬ 
onymous with "incumber^^ see 42 C.J.S. p 649 note 
41. 

OVEELOOK, To look beyond so that what is near 
by is not perceived; to omit to see by looking at 
other objects; to neglect by carelessness or inad¬ 
vertence; to pass by; hence, to refrain willingly 
from noticing; to excuse, to pardon.® "Overlook” 
has been compared with, or distinguished from, 
"withhold.”® 

OVEELYING’. The present participle and verbal 
noun of "overlie.”^ 


the best method of material handling* 
and to establish selling prices upon 
the sound basis of cost of produc¬ 
tion. In arriving at a Just conclu¬ 
sion on the matter we are consider¬ 
ing, we know of no better rule to aid 
us than the one applied by manufac¬ 
turers in the daily conduct of their 
business.*’—Ck>rdon ^rm Lathe Co. 
V. Ford Motor Co., C.C.A.Mich., 133 
F.2d 487. 500. 

SOU TJ.S.—Bonbiight v. Geary, D.C. 

Ariz., 210 P. 44, 54. 

Ariz.—-Vinson & Pringle v, Lianteen 
Medical Laboratories, 159 P.2d 612, 
615, 63 Ariz. 115. 

Mont.—Guillot v. State Highway 
Commission of Montana, 56 P.2d 
1072, 1075. 102 Mont 149. 

Pa.—^Lytle, Campbell Sc Co. v. Som¬ 
ers, Pitler Sc Todd Co., 120 A 409, 
410, 276 Pa. 409, 27 AL.R. 41. 
AccoTULtiiig and other office expenses 
TJ.S.—Sammozis v. Colonial Press, C. 

C. AMass., 126 F.2d 341, 350, 351. 

92. TJ.S.—Sammons v. Colonial 
Press, supra. 

Ariz.—Vinson Sc Pringle v. Lanteen 
Medical Ijaboratories, 159 P.2d 612, 
615, 63 Ariz. 115. 

K.T.—^Dairymen’s League Co-op. As¬ 
soc. V. Holmes, 202 N.y.S. 663, 672, 
207 AppJDiv. 429. 

Pa.—^Lytle, Campbell St Co. v. Som¬ 
ers, Pitler Sc Todd Co., 120 A 409, 
410, 276 Pa. 409, 27 AL.It 4L 

83. TJ.S.—Sammons v. Colonial 

Press, C.CA.Ma8Bn 126 P,2d 341, 
350, 351. 

94. TJ.S.—Sammons v. Colonial 

Press, supra—^Bonbrlght v. Geary, 

D. C.Ariz., 210 P. 44, 54. 

Ohio.—^Hardin-Wyandbt Lighting Co. 
v- Public Utilities Commission of 
Ohio. 162 N.BL 262, 267,^ 118 Ohio 
St 692—Bell TeL Co. v. Public 


Utilities Comm.. 148 N.B. 817, 827, 
113 Ohio St 259. 

95. U.S.—^Bonbright v. Geary, D.C. 

Ariz., 210 P. 44, 54. 

Ariz.—^Vinson & Pringle v. Lanteen 
Medical Laboratories, 159 P.2d 612, 
616, 63 Ariz. 115. 

H.Y.—^Dairymen’s League Co-op. As¬ 
soc. V. Holmes, 202 N.Y.S. 663, 672, 
207 App.Div. 429. 

Ohio.—^Hardln-Wyandot Lighting Co. 
V. Public Utilities Comm., 162 N.B. 
262, 267. 118 Ohio St 592—Bell Tel. 
Co. V. ]^bllc Utilities Comm., 148 
N,E. 817, 827, 113 Ohio St 259. 

Pa.—^Lytle, Campbell & Co. v. Som¬ 
ers, Pitler Sc Todd Co., 120 A 409, 
410, 276 Pa. 409, 27 AL.It 41. 

95. Ariz.—^Vinson & Pringle v. Lan¬ 
teen Medical Laboratories, 159 P. 
2d 612, 615. 63 Ariz. 115. 

Pa.—^Lytle, Campbell & Co. v. Som¬ 
ers, Pitler Sc Todd Co., 120 A 409, 
410, 276 Pa. 409, 27 AL.E. 41. 

97- U.S. — Sammons v.' Colonial 
Press, C.CA.Mass., 126 P.2d 341, 
860, 361—^Bonbright v. Geary, D.C. 
Ariz., 210 P. 44, 54. 

Ariz.—^Vinson Sc Pringle v. Lanteen 
Medical Laboratories, 159 P.2d 612, 
615, 63 Ariz. 115. 

Ohio.—Hardln-Wyandot Lighting Co. 
V. Public Utilities Comm., 162 N.E. 
262, 267, 118 Ohio St 692—Bell Tel. 
Co. V. Public Utilities Comm., 148 
N.E. 817, 827, 113 Ohio St .259. 

Pa.—^Lytle, Campbell Sc Co. v. Som¬ 
ers, Pitler & Todd Co., 120 A 409. 
410, 276 Pa. 409, 27 AL.It .41. 

9& Ariz.—Vinson & Pringle v. X^an- 
teen Medical Liaboratorles, 169 F. 
2a 612, 615, 68 Ariz. 115. 

Pa,—Liytle, Campbell 8b Co. v. Som¬ 
ers, Fitler 8b Todd Co.,'120 A 409, 
410, 276 Pa, 409, 27 AL.K. 41. 

99. Mont—Guillot V. State Highway 
Commission of Montana, 66 F.2d 
1072, 1076, 102 Mont 149. 
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ILegal expenses of organization 
U.S.—^Bonbright v. Geary, D.CAriz., 
210 P. 44, 54. 

Sngineering, administrative, and le¬ 
gal expenses 

Ohio.—^Hardln-Wyandot Lighting Co. 
V. Public Utilities Comm., 162 N. 
B. 262. 267, 118 Ohio St 592—Bell 
Tel. Co. V. Public Utilities Comm., 
148 N;B. 817, 827, 118 Ohio St 259. 
Supervision is overhead as distin¬ 
guished from direct labor.—Howard 
P. Foley Co. v. U. S., 63 P.Supp. 209, 
216, 106 CtCl. 161. 

1 - U.S.—^Bonbright v. Geary, U.CL 
Ariz,, 210 P. 44, 64. 

2. Mont—Guillot V. State Highway 
Commission of Montana, 56 P.2d 
1072, 1076, 102 Mont 149. 

Ohio.—Charles Behlen Sons’ Co. v. 
Ricketts, 164 N.E. 436, 439, 30 Ohio 
App. 1.67. 

3. U.S.—Gearglev v. Bdelman, Oust 
8 bPatApp., 81 P.2d 247, 249. 

4 . Nev.—^Talbot v. Mack, 169 P, 26, 
29, 41 Nev. 245. 

5. Iowa.—^Tally v. Brown, 126 N.W. 
248, 253, 146 Iowa 360, 140 Am.S. 
R. 2«2. 

agTnila’rty defined 

(1) To look beyond or by so as to 
fail to see or so a^.to disregard or 
neglect; pay no attention to; disre¬ 
gard; hence, to pass over indulgent¬ 
ly; excuse, forbear to punish or cen¬ 
sure.—^Tally V, Brown, supra. 

(2) To look over, by, or beyond, 
so as to avoid seeing; disregard pur¬ 
posely; forgive; condone; to fail to 
see, notice, or observe; disregard 
negligently or accidentally; slight; 
as he overlooked the papers in a hupo 
ry.—Tally v. Browh, suprcu 

3.. Iowa.—Tally v, Brown^ supnu „ 

7. Webster New IntD. 

“Overlying henedcial use” and “over- 
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OVEEPAYMENT. The word "overpayment,^ in 
its usual sense means any payment in excess of tliat 
which is properly due.8 

Provisions in the Internal Revenue Code for the 
recovery of ovei-payments are treated in the title In- 
fle Internal Revenue; and for specific references 
see the index to that title. 

OVEBPEESUASIOK', A term at least equivalent 
to artifice; deception; inducement; promise.® 

OVERPLUS. What is left beyond a certain amount; 
the residue; the surplus; the remainder of a 
thing.i® In a distress proceeding, that which re¬ 
mains after payment bi the rent and of the reason¬ 
able chaj^es.1^ 

OVERRATE. To rate or estimate too highly.^® 

OVERREACH. To deceive by cunning, artifice, or 
sagacity; to cheat; to outwit.^® 

"Overreaching’ as synonjnnous with "fraud” see 
Fraud § 1. 

OVERRIDING ROYALTY. See Mines and Miner¬ 
als § 21$ a. 

OVERRULE. To supersede; annul; reject by sub¬ 
sequent action or decision.^^ 

OVERRUN. As a term relating to logs and logging 
see Logs and Logging § 1. 

OVERSEA. Beyond the seas.^® 

OVERSER To superintend to look over; to 

watch..i7 


OVERSEER. The word "overseer^’ is defined as 
meaning one who oversees, superintends; a super¬ 
intendent; a supervisor, as an overseer of a mill;^® 
one who is employed, not to labor himself, but to 
overlook and direct the labor of those who are em¬ 
ployed to do the manual work of planting, cultivat¬ 
ing, and gathering the erop;i® a public officer whose 
duties involve general superintendence of routine 
affairs.20 With reference to slaves, the term is 
treated in the C.J.S. title Slaves § 1, also 46 C.J. p 
1162 notes 91, 92. 

The terms "overseer” and "superintendent” have 
been held to be synonymous.®^ 

The statute of limitations applicable to actions 
for salaries of overseers is treated in limitations of 
Actions § 47. 

OVERSIGHT. A casual overlooking of something 
that should have been seen.®® "Overaight” has 
been held to be synonymous with "negligence” see 
Negligence § 1. 

OVERT. Manifest; open; public; issuing in ac¬ 
tion, as distinguished from that which rests merely 
in intention or design.®® 

Overt act The term "overt act” is treated in 
various places throughout this work, and particu¬ 
larly in titles dealing with criminal offenses. The 
term is defined generally in Criminal Law § 37; and 
as an element of an attempt to commit a crime see 
Criminal Law § 75 b. See also the index to that 
title. Particular reference is also made to the C. 
J.S. titles Conspiracy §§ 5, 43; Insurrection and 
Sedition |§ 1, 2 b (2); and Treason § 4, also 63 C. 
J. p 816 notes 22-28. See also the index to the ti¬ 
tles Homicide and Monopolies; and for other spe¬ 
cific references consult the Descriptive-Word Index. 


lying right'* as terms applicable to 
the right of use of subteirahean 
and percolating waters, analogous 
and aMn to a riparian right which 
is applicable to surface waters, see 
the aJ.S. title Waters §§ 88-98. 

& U.S.—Jones, V. liberty Glass Co., 
Okl., 68 G.Ct 229, 288, 382 U.S. 
624, 92 L.Ed. 142. 

9. Tenn.—Graham v. McHeynolds, 18 
SW.^272, 278„ 90 Tenn. 678. 

la Black L.D. 

46 CJ. p 1162 note 77. 

11 . Eng.—^Lyoh v. Tomkles, 1 H. 6b 
W. 608, 608, 150 Reprint 676. 

19. Century D. 

“Overratliig’» 

While in. its strict sense Voverrat- 
lug** meanis rating too much, the 
term may also mean rating when 
there ought not to h&ve been .any 
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rating at all.—Allen v. Sharp, 2 

Exch. 862, 866, 164 Reprint 529. 

‘‘Overratea*’ 

Me.—Shawmut Mfg. Co. v. Benton, 
122 A. 49, 61. 123 Me. 121—Penob¬ 
scot Chemical. Pibre Co. v. Bradley, 
69 A, 88, 86, 99 Me. 268. 

13. Century D. 

Can.—See Boulter v. Stocks, 47 Can. 
S.C. 440, 10 Dom.Ii.R. 816. 

14. Black L.D. 

46 O.J. p 1162 note 88.. 

Effect of overruling of earlier deci¬ 
sions see Courts § 194. 

15. Conn.—Gustin v. Brattle, Elrby 
pp. 299, 800. 

16. Iowa.—^In re Nugen's Estate, 
Iowa, 272 N.W. 688, 644, 228 Iowa 
428. ' 

46 C.J. p 1162 note 87. 

17. Iowa. 7 -In re Nugen's Estate^ su¬ 
pra. 
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18. La.—^Boone v. Mrs. Maurer's 
Bakery, App., 170 So. 246, 249. 

19. S.C.—Isbell V. Dunlap, 17 S.C 
681, 688. 

20. Black luD. 

Highway or road overseers see High¬ 
ways § 162 b. 

21. La»—^Boone v. . Mrs. Maurer’s 
Bakery, App., 170 So. 246, 249. 

22 . Tenn.—^Russell v. Colyar, 4 
Heisk. 154, 190. 

23. CUr.S. quoted in Commonwealth 
V. Barnes, 162 A, 670, 676. 107 Pa. 
Super. 46. 

46 a J. p 1168 note-96, 

’’Market overt" see 55 C.J.S. ip 
note 17,.. , , 

Speakliig is ‘‘overt" as , distin¬ 
guished from something hidden 
merely existing in int^tiop or 
sign.-^ommonw6aJth v. Barits,, 1^2. 
A.^67^,, 676, W7 Pa.Super, 4& , . 
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OVSBTAKB« To come or catch up with in a 
course of motion;*^ to catch up with and pass, as 
in an automobile.^^ 

The law relative to the driver of an automobile 
who wishes to overtake and pass a vehicle proceed¬ 
ing in front of him is treated in Motor Yehicles §§ 
326-328. The duties of the driver of the overtaken 
vehicle are discussed in Motor Yehicles § 325. The 
duties, liabilities, and relations of overtaking and 
overtaken vessels are treated in the title Collision, 
reference being made to the indes of that title. 

OYEETHROW^ Conquest; defeat; destruction.^^ 

Advocating overthrow of the government by force 
as grounds for deportation of an alien see Aliens § 
94 d (6); and as an oftense see Insurrection and Se¬ 
dition § 2. 

OVERTIME. It has been held that ^Wertime” is 
not a word of art.^7 Sometimes the term is used to 
denote work after r<^lar hours, sometimes work 
after hours fixed by contract at less than the statu¬ 
tory maximum hours, and sometimes hours outside 
a specified clock pattern without regard to whether 
previous work has been done, as work on Sundays 
or holidays.28 The term is defined as meaning be¬ 
yond the regular, fixed, working hours hours 
worked in excess of the customary number of work¬ 
ing hours of an ordinary day.^® Applied to train¬ 
men, the time which they are delayed on their runs 
beyond that fixed by the schedule.^i 


Overtime pay for customs officials, inspectors, 
and other employees is treated in Customs Duties 
§§ 81, 88. Overtime pay is discussed in various 
connections in the title Master and Servant; and 
for particular references consult the index to that 
title. Overtime as a factor in determining wage* 
basis for compensation awards is discussed in the 
C.J.S. title Workmen's Compensation Acts § 293, 
also 71 C.J. p 804 notes 48,49. 

OVERTONE. In music and acoustics, an upper 

partial.^ 2 

OVERVALUATION. Valuation in excess of the 
market value of the property.^^ The term, when 
indicating a substantial overvaluation, means a val¬ 
uation which would not ordinarily arise from a dif¬ 
ference of opinion, whether fraudulent or other- 
wise.3^ 

OVERWHELMING- PROOF. See Evidence § 1024. 

OVERWOREER. One who works outside the in¬ 
stitution or shop for which he works.®® 

OWE; OWING*; OWED. 

Owe. It has been said that the word "owe” has 
a definite meaning®® and that it implies a debt and 
consideration.®'^ The word ^^owe” is defined as 
meaning to be obliged®® or bound®® to pay, or to 
pay to or to be indebted to,*^® to have an obliga¬ 
tion by someone, on account of something done or 
received to be due to;^® to be indebted to, as to 


84. Cal.—Moore v. Hiller, 125 P.2d 
676. 579. 61 Cal.App.2d 674. 

N.T.—^Burgujian v. Ames Transfer 
Co.. 265 N.T.A 172, 179, 234 App. 
Div. 308. 

Tezm.—Hingwald v. Beene, 92 S.W. 

2d 411, 418, 170 Tenn. 116. 

25. C5al.—^Moore v. Miller, 125 F.2d 
676, 679, 61 Cal.App.2d 674. 

86. Century D. 

87. U.S.—Bay Ridge Operating Co. 
V, Aaron, N.Y.. 68 S.Ct. 1186, 1197, 
834 n.S. 446, 92 L..Bd. 1602. 

88. U.S.—^Bay Ridge Operating Co. 
V. Aarcm, wipra. 

Overtime wage is the portion of 
wages which is paid for the services 
rendered heyond regularly fixed 
hours.—Goodman v. Moss, 43 N.Y.S. 
2d 881, 886. 

89. XJ.S.—Ferguson v. Port Huron & 
S. Ferry Co., D.CMich., 18 F,2d 
489. ’492. 

N.Y.—Goodman v. Moss, 48 N.Y.S. 

Bd 881. 886. 

Stmilarly expressed 

**One who works more than the 
usual' number of hours per day is 
said to work overtime.*'—Cote v;- 


Bachelder-Worcester Co., 160 A. 101, 
102, 85 N.H. 444. 

30 . N.J.—Simpkins v. Martin Dye & 
Finishing Co., 36 A.2d 611, 614, 22 

N. J,Mlsc. 230. 

31. U.S.—^Thomas v. Cincinnati, N. 

O. & T. P, R. Co., C.C.Ohio, 62 F. 
17, 21. 

32. Webster New Int.D. 

U.S.—See Durfee v. Bawo, C.C.N.Y., 
118 F. 853, 866. 

33. N.Y,—People v, Peltner, 68 N.Y. 
S. 869, 871, 27 Misc. 384. 

34. Vt.—^Boutelle v. Westchester F. 
Ins. Co,. 61 Vt 4, 13, 31 Am.R. 666. 

35. Webster New Int D. 

Eng.—See Street v. Williams, [1914] 
3 K.B. 637. 

36. Ill.—Baietto v. Baletto, 48 N.B. 
2d 726, 728, 819 IlLApp. 8. 

37. Neb.—^Miller v. Jones, 290 N.W. 
467, 470, 187 Neb. 605, 127 A.L 1 .R. 
646. 

46 C.J. p 1163 note 11 [b]. 

creditor holding security, who 
realizes upon it does not 'owe* his 
debtor the amount realized.** 

U.S.—Ivanhoe Building & Loan Ass*n 
of Newark, N.J., v. Orr, N.J., 55 S. 
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Ct 685, 687, 296 U.S. 243, 79 L.Bd. 
1419. 

Pa.—^In re Emlen*s Estate, 4 A.2d 
143, 147, 333 Pa. 238. 

38. Ala.—Corpus Juris cited iu Har¬ 
rison V. Mason, 191 So. 916, 919, 
238 Ala. 497. 

Ind.—^Musselman v. Wise, 84 Ind. 
248, 250. 

Similarly expressed 
"To say that one owes a debt 

means simply that he is obliged or 

bound to pay.** 

Ala.—^McDuffie v. Lynchburg Shoe 
Co., 69 So. 667, 668, 178 Ala. 268. 

Neb.—^Miller v. Jones, 290 N.W. 467, 
470, 187 Neb. 605, 127 A.L.R. 646. 

39. Ala.-^~Corpu8 Juris cited iu 

Harrison v. Mason, 191 So. 916, 919, 
238 497 . 

Ill.—Baietto V. Baietto, 48 N.E.2d 
726, 728, 819 lUJLpp. 8. 

Ind.—^Musselman v. Wise, 84 Ind. 
248, 260. 

49. Ill.—Baietto v. Baietto, 48 N.El 
2d 726, 728, 819 HhApp. 8. 

41. Ill.—^Baietto v. Baietto, supra. 

42. Wis.—^Trowbridge v. Sickler, 42 
Wis. 417, 420. 

46 CJ. p 1163 note 11. 
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OWE; OWING; OWED—OWN 


owe the grocer for suppKes or a laborer for servic- porting wool or sheep out of the kingdom; so 

called from its being usually carried on in the 
Owing, The word ^^owing^^ does not always nee- Jiight.52 
essarily imply an enforceable obligation.^4 ^ 

in a business sense in correspondence or contracts OWN, The word ^^>wn’^ is a general term which 

between business men dealing with one another the varies in its significance according to its use.s^ It 

word naturally implies a legal obligation,oth- has been said that the precise meaning of the word, 

er words may be used in connection with it to ex- when not modified by any other words indicating 

plain and modify its meaning when used in ordi- qualified or absolute ownership, depends on the sub- 

nary transactions between debtor and creditor.^® ject matter and the circumstances surrounding the 

The word ^^owingf^ is defined as meaning abso- subject matter and the parties.®^ 

lutely and unconditionally bound to pay;^^ some- As an adjective. Employed as an adjective, the 
thing unpaid.^® word is defined as meaning belonging to oneself;®® 

"Owing^^ has been held to be equivalent to, or exclusive;®® individual;®7 particular;®® peculiar;®® 

synonymous with, "due,” and the words have also private; proper*®® As an adjective, "own” is a 

been held not synonymous and have been compared term indicative of possession. ®i Following the pos- 

and distinguished see 28 C.J.S. p 575 notes 3, 8. sessive, usually a possessive pronoun, it is used as 

"Owing^^ has been held to be synonymous with "in- an intensive to express ownership, interest, or indi- 

debted” see 42 C.J.S. p 554 note 21, "indebtedness” vidual peculiarity with emphasis, or to indicate the 

see 42 C.J.S. p 557 note 54, and the phrase "re- exclusion of others.®® 

mai^g The dis^ctiou between “ow- ^ ^ ^ 

ing, ‘pa;^ble, and past due” or “overdue” is -well-defined meaning in law,®* but it cannot strictly 
stated m Overdue, ante p 542 note 68. regarded as a technical term®® or a word of 

Owed, The past tense of ^^owe.”®® "Owed” has art,®® since it does not always have the same mean- 

been held to be equivalent to, or synonymous with, ing®® or a fixed and definite meaning.®^ It is a word 

"due” see 28 C.J.S. p 575 note 2« of common parlance to be construed liberally.®® 

OWELTT Equality®! Substantially similar statements have been made 

with reference to the cognate terms "owning^^ and 
OWLING* In English law, the offense of trans- "owned.”®® 

69. N.C.—state v. Rhyne, 26 S.E. 

126, 127, 119 N.C. 905. 

Tex.—^Tiemann v. Cobb, 80 S.W*. 260, 
261, 35 Tex.Civ.App. 289. 

60- Tex.—Tiemann v. Cobb, supra. 

61. Tex.—Tiemann v. Cobb, supra. 

62. N.C.—State v. Rhsme, 26 S.B. 
126, 127, 119 N.C. 905. 

63. Me.—Shepherd v. Maine Cent. 
H. Co., 92 A. 189, 190, 112 Me. 350. 

6^ Del.—Coxpiis Jtizis cited in Bird 
V. Wilmington Soc. ot Fine Arts, 
43 A.2d 476, 491. 

Wis.—Gibson v. Gibson, 43 Wis. 28, 
34, 28 Am.H. 627. 

65- Del.—Bird v. Wilmington Soc. of 
Fine Arts, 43 A.2d 476, 491. 

66. Wis.—■TJ. S. National Bank v. 
Lake Superior Terminal, etc., R. 
Co., 174 N.W. 923, 924, 170 Wis. 
639. 

46 C.J. p 1164 note 67, 

67. Del.—^Bird v. Wilmington Soc. 
of Fine Arts, 43 A.2d 476. 49L 

68. Del.—Bird v. Wilmington Soc. 
of Fine Arts, supra. 

69. "OwBliigr*’ and 'downed’’ 

The terms “owning" and “owned" 

depend somewhat for their signifi¬ 
cance on the coxmection in wlUch 
they are used. They are not te(^« 
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43 . ni.—Baietto v. Baletto, 48 N.B. 
2d 726, 728, 319 Ill.App. 8. 

44 . Mich.—^In re Bresler's Estate, 
119 N.W. 1104, 1106, 155 Mich. 667. 

45. Mich.—^In re Bresler's Estate, 
supra. 

Neb.—Miller v. Jones, 290 N.W. 467, 
470, 137 Neb. 605, 127 A.D.R. 646. 

46. Mich.—^In re Bresler^s Estate, 
119 N.W. 1104, 1106, 166 Mich. 567. 

47. N.T.—^Doolittle v. Southworth, 3 
Barb. 79, 85. 

46 C.J. P 1163. note 16. 

Phrases. 

(1) “Due and owing" and “due or 
owing" see 28 C.J.S. p 576 note 33, 
p 677 note 68. 

(2) Other phrases as to which 
more recent adjudications have not 
been foimd see 46 C.J. P 1163 notes 
17-22. 

48. Cal.—^Davies v. Union Trust Co. 
of San Diego, 13 P.2d 961, 962, 125 
Cal.App. 693. 

49. Cal.—Commercial Discount Co. 
V. Holland. 289 P. 906, 908, 1Q7 Cal. 
App. 83. 

Mich.—JFowler v. Hoffman, 81 Mich. 
215, 219. 

50. Webster New. Int.D. 


51. Black L..D. 

46 C.J. p 1163 note 13. 

See Partition S 16. 

52. Black L.D. 

N.C.—See State v, Tuten, 42 S.E. 443, 
131 N.C. 701, 708. 

53. La.—G ibson v. Zylks, 173 So. 
757, 769, 186 La. 1043. 

54. Cal.—^Pacific Coast Joint Stock 
Land Bank of San Francisco v. 
Roberts, 108 P.2d 439, 442, 16 Cal. 
2d 800. 

Iowa.—^Prudential Ins. Co. of Amer¬ 
ica V. Kraschel, 266 N.W. 660, 652, 
222 Iowa 128—^Bare v. Cole, 260 
N.W. 888, 340, 220 Iowa 338.. 

55. N.C.—State v. Rhyne, 26 S.E. 
126, 127, 119 N.C. 906. 

Phrases employing the word “own" 
as an adjective and as to which more 
recent adjudications have not been 
found see 46 C.J. p 1164 notes 85-59. 

66. Tex.—^Tiemann v. Cobb, 80 S.W. 

260, 251, 86 Tex.Civ.App. 289. 

67. N.C—State v. Rhjme, 26 S.E. 
126, 127, 119 N.C. 905. 

Tex.—^Tiemann v. Cobb, 80 S.W. 250, 

261, 35 T6X.Civ.App. 289. 

58. N.C.—State v. Rhyne, 26 S.E. 

126, 127, 119 N.C. 906^ 

Tex.—^Tiemann v. Cobb, 80 S.W. 250, 
251, 85 Tex.CivJlpp. 289. , 
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^Own” as a verb is defined as meaning to have;^® 
to have a good legal title to have a legal or 
rightful title to;'^2 to hold as propertyto pos- 
sess.^^ 

^^Own" has been held equivalent to ^'hold” see 40 
CJ.S. p 407 note 60, and "possess, ”^5 and has been 
compared with, or distinguished from, "aeq\iire” see 
1 C.J.S. p 918 note 98, and "have” see 39 C.J.S. p 
782 note 93. It has been held that "owns” is not 
equivalent to "claims” see 14 C.J.S. p 1190 note 28. 

"Owning^^ has been held to be synonymous with 
"controlling” see 18 C.J.S. p 33 note 68. It has 
been stated that "owned” is equivalent to, or syn¬ 
onymous with, "held” see 40 C.J.S. p 407 note 70, 
and distinguishable from "controlled” see 18 C.J.S. 
p 33 note 71. 

The words "own,” "owning,” and "owned” are 
treated in. the C.J.S. title Property § 13, also 46 
C.J. p 1165 notes 73-84, in connection with their 
use in designating a variety of interests in proper¬ 
ty. The meaning of the word "own” as used in 
statutes is discussed in the C.J.S. title Statutes § 
388, also 46 C. J. p 1165 notes 71,72. 

OWHEB and OWNEESHIP, See Property § 13. 

OX. A male bovine animal.^® The word commonly 
is used to designate a castrated taurine male which 
has been brought under the yoke.^^ Whether the 
word "cattle” includes oxen depends on the circum¬ 
stances under which the term is used, as stated in 


14 C.J.S. p 37 note 94. 

The word "ox” has been h^ld to be equivalent to 
"steer,”^® and has been distinguished from "cow” 
see 21 C.J.S. p 1033 note 51. 

The phrase "yoke of oxen” found in various ex¬ 
emption statutes has been the subject of judicial 
adjudicatimi and is discussed in Exemptions § 54 a. 

OXALIC ACID. See 1 C.J.S. p 770 note 84.L 

OXIDE. In chemistry, a binary compound of oxy¬ 
gen with an element or radical.*^® 

O. XX. As an abbreviation in the jewelry business 
for £200 see Abbreviations 1 C.J.S. p 281 note 18. 

OYEE. See Pleading §§ 369,370. 

OYEE AND TEEMINEE. See Courts § IL 

OYSTER. The word "o 3 rster,” and various other 
terms such as "oyster bed,” "oyster spat,” and "oys- 
teiy*^ are discussed in Fish § 1; For other refer¬ 
ences consult the index to that title. 

P. The sixteenth letter of the English alphabet.®® 
The letter occurs in various abbreviations, see Ab¬ 
breviations 1 C.J.S. p 276 note 5. 

PA. An Hawaiian word meaning "the wall of a 
city; an inclosure, including the fence and the 


nical, but general, terms, and are 
therefore liberally construed, the 
precise meaning depending on the 
nature of the subject matter and the 
. connection in which they are used.— 
Miller v. Imperial Water Co. No. 8, 
103 P, 227, 229, 166 Cal. 27, 24 L.R.A., 
N.S., 373—RCA Photophone, Inc. v. 
iEIuffmah, 42 P.2d 1059, 1061, 1062,. 6 
Cal.App.2d 401—Lindsay-Strathmore 
Irr: Dist v. Wutchumna Water Co., 
296 P. 933, 938, 111 Cal.App. 688. 

"Owned” 

(1) ‘"Thus it appears very clearly 
that' the* word ‘owned* is not a tech¬ 
nical term, that it. is a general ex¬ 
pression to describe a great variety 
of interests, and may vary in signi¬ 
ficance, according: to the context and 
subject-matter.”—^Peterson v. John¬ 
son, 111 N.W. 669, 132- Wis. 280— 

. Merrill Ry. & Lighting Co. v, Mer¬ 
rill. 96 N.W. 6o6, 687, 119 Wis. 249. 

(2) The word “owned** is one of 
fixed and definite meaning.—Palm 
Springrs-La Quinta Co. v. Palm 
Springs’Land A Irrigation Co., 98 P. 

‘ ^2d 630, 632, 36 CaI.App.2d 730. 

N.a—Hendley v. perry, 47 S.m 
•'^Sd 480, 483, 229 N.a 16. 

46 OJ. p 1164 note 60. 


Phrases employing the verbs 
“own** and “owned,** and as to which 
more recent adjudications have not 
been found see 46 aJ. p 1165 notes 
85-95. 

71. Or.—McKennon v, Wamlck, 236 
P. 1051, 1052, 115 Or. 168. 

46 C.J. p 1164 note 61. 

Similarly defined 

(1) To have a good tltla-^Hendley 
V. Perry, 47 S.B.2d 480, 483, 229 N.C. 
16. 

<2) To have a good and legal title 
to.—^Miller-Link Lumber Co. v. 
Stephenson, Tex.Clv.App;.,“ 265 S.W. 
215, 220. 

73- N.C.—Hendley v. Perry, 47 S.B. 

2d 480. 488, 229 N.C. 15. 

46 OJ, p 1164 note 62. 

73. N.C.—Hendley v. Perry, supra. 
46 aJ, p 1164 note 63. . 

Similarly defined 

To have or hold as property.—^Bird 
v. Wilmington Soc. of Fine Arts, 
DeL. 43 A.2d 476, 483. , 

74, Del.—^Bird v. Wilmington Soc. 
of Fine Arts, supra. 

N.C.—Hendley v. Perry, 4^ eJB2.2d 
4^, 483, 229 N.C. 15. 

46 aJ. p 1164 note 64» ' 
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75. Ky.—Bingham v. Commonwealth, 
244 S.W. 781, 783, 196 Ky. 318. 

46 C.J. p 1164 note 64 [a]. 

76. Ala.—^Tombigbee Valley R. Co. 
V. Wilks, 60 So. 559, 6 Ala.App. 
473; 

77. Ala.—Watson v. State, 65 Ala. 
160. 

“Bull** as term applicable to uncas¬ 
trated male of cattle species see 
12 C.J.S. p 667 note 26. 

78. Ala.—Watson v. State, 66 Ala 
150. 

79. Webster New Int.i>^ . 

46 C.J. P 1165 note 99. 

Phrases 

(1) “Oxide of iron** see 48 CJ^S. 
p 770 note 61. 

<2) “Oxide of sine** is not a metaJ. 
—^Meyer v. Arthur, N.T., 91 XJ.S. 670, 
677, 23 L.Bd. 466. 

(3) “Red oxide of zinc.”—Lehigh 
Zinc & Iron Co. v: Ngw’ Jersey Zinc 
& Iron Co., 26 A: 920, 922, 65 N.J.Law 
360—^New Jersey Zino do. v. New 
Jersey Franklinite Co., 13 N.JJK[. 
322, 846. 

aou Webster New intD. 
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space inclosed; pa pohaku, a stone wall; pa laan^ a 
stick fence; pa Mpa, a sheep fold.”8i 

PACE. Rate of movement; speed.^^ ^ ^ meas¬ 
ure of len^h see the C.J.S. title Weights and Meas- 
nres § 1; also 46 C. J. p 1166 note 19. 

PAGHISL A game much played in India,and 
introduced into this country variously as "par- 
cheesi,” ^^atcheesi,” etc.^* 

PACIFIST. A pacifist, in the general sense of the 
word, is one who seeks to maintain peace and to 
abolish war. The word is also used and under¬ 
stood to mean one who refuses or is unwilling for 
any purpose to bear arms because of conscientious 
considerations and who is disposed to encourage 
others in such refusal.85 

PACI sum? MAXIME OONTRARIA, VIS ET IN¬ 
JURIA. See 46 C.J. p 1166 note 22. 

PACK. The word ^^ack," as a noun, is defined as 
meaning a bundle prepared to be carried; a bundle 
or a package tied, wrapped, or otherwise confined, 
as for carriage on the back of man or beast; a bale; 
as, a peddler’s pack.8fi 

As a verb, the term "to pack,” in its ordinary sig¬ 
nification, especially when used in reference to car¬ 
riage, means to place together and prepare for 
transportation, as to make up a bundle or bale.^^ 
It is also defined as meaning to prepare and put up 

SI. Hawaii.—John li Hst., Ltd. v. 

Judd. 13 Hawaii 319, 326. 

46 C.J.,p 1166 note 16. 

82. Webster New Int.D. 

83. U.S.—Selchow v. Chaffee & Sel- 
chpw Mfgr. Co., C.aN.T., 

996, 997, 998. 

84. U.S.—Selchow v. Chaffee & Sel¬ 
chow Mfgr. Co., suprcL 

85. U.S.—^U. S. V. Schwinuner, HI., 

49 S.Ct 448, 460, 279 U.S. 644, 73 
L.Bd. 889—Macintosh v. U. S., a 
C.A.Conn., 42 P.2d 845, 847. 

Alien pacifist as not entitled to citi¬ 
zenship see Aliens § 124, 

88. U.S.—U. S. V. Post Fish Co., IS 
CustJ^.pp. 155, 159. 

87. AJa.—Keith v.. State, 8 So. 353, 

354, 91 AJa. 2, 10.L.H.A. 480. 

Mo.—State v. Parsons, 27 S.W. 1102, 

1104, 124 Mo. 436, 46 Ain.S.B. 467. 

88, U.S,—William Camp Co. v. U. 

S., 24 C.C.P.A. (Customs) 142, 145— 

U. S. V. Post Fish Co., 13 CustApp. 

155, 159. 

88. U.S.—U. S. V. Post Fish Co., su- 
pr€L 

Shnilarly defined 

To put broods in a box, or clothing: 
in a trunk or bundle.—^Henderson v. 

Ortte, 38 So. 440, 44L 114 I^a. 628. 


for preservation's or transportation, as to pack 
goods in a box,^^ to pack meat, fruit, or fish;®<J to 
make a pack of; to arrange closely and securely in 
a pack; to put in a pack; hence, to place and ar¬ 
range compactly as in a pack; to dispose with 03> 
derly arrangement in compact shape for conven¬ 
ience in carrying, keeping, or handling; to stow 
in any receptacle, as a box, barrel, or package, as 
to pack goods; to compress into a bundle to be car¬ 
ried on the back of a man or beast.^^ 

PACKAGE. The word is a derivative of ^^ack,” 
and suggests the meaning of the inclusion of sev¬ 
eral things.^^ It is, at the least, a vague term, and 
liable to various interpretations,and in popular 
language the word is applied indiscriminately to ar¬ 
ticles wrapped in loose paper and to those in a solid 
container.®^ 

The word "package” has been defined as meaning 
a bundle a bundle or bale made up for transpor¬ 
tation^® or commercial handling;®^ a bundle or par¬ 
cel made up of several smaller parcels, combined or 
bound together in one bale, box, crate, or other 
form of package;®® a number of things bound to¬ 
gether convenient for handling and conveyance;®® 
a quantity pressed or packed together that in 
which anything is packed; a box, case, barrel, 
crate, etc., in which goods are packed;® a small 
parcel or bundle whose appearance would give no 
adequate information of its value to the carrier.® 

ceptacle, but according: to the popu¬ 
lar meaning: attached to the word 
*‘packa£:e,** they are each packages. 
—M. Carpenter Baking Co. v. Depart¬ 
ment of Awgriculture and Markets, 
supra. 

95. Ark.—State v. Southard, 29 S.W. 
751, 60 Ark. 247. 

96. Mo.—State v. Parsons, 27 S.W. 
1102, 1104, 124 Mo. 436, 46 Am.S. 

R. 457. 

46 C.J, p 1167 note 44. 

97. Iowa.—State v. Neslund, 120 N. 
W. 107, 108, 141 Iowa 461. 

46 C.J. p 1167 note 45. 

88. Neb.—^EteJey v. State, 60 N.W. 
962, 964, 42 Neb. 556, 47 Am.S.It. 
718. 

Pa.—Commonwealth v. Schollenberg- 
er, 27 A. 80, 33, 156 Pa. 201, 36 Am. 

S. II. 32. 22 L.R.A. 165. 

99. La.—State v. Board of Asses¬ 
sors, 16 So. 10, 11, 46 La.Ahn. 146, 
49 Am.S.H. 318—May v. New Or¬ 
leans, 25 So. 969, 960, 51 Lia.Ann. 
1064. 

1. Ark.—State v. Southard, 29 S.W. 
751, -60 Ark. 247, 249. 

2. U.S.—^In re JEastman Kodak Co., 
Cust & Pat.App., 80 F.2d 270, 271. 

34 Ala.~^outhern Hzpress Ca v. 


182 F. 


80i U.S.—William Camp Co, v. U. 
S., 24 C.C.P.A.(Customs) 142, 146— 

U. S. V. Post Fish Co., 13 CustApp. 
155, 159. 

91. U.S.—U. S. V. Post Fish Co., su¬ 
pra. 

Phrases 

(.1) “Pack a Jury;" a term that 
clearly imports the act of improper¬ 
ly and corruptly selecting a jury 
sworn and impaneled for the trial 
of a cause.—Mix v. Woodward, 12 
Conn. 262, 289. 

(2) Phrases employing the word 
“packed** and as to which more re¬ 
cent adjudications have not been 
found see 46 C.J. p 1166 notes 37, 38. 

92. La.—^Henderson v. Ortte, 38 So. 
440, 441, 114 La. 523. 

9a Neb.—State v. Swift, 120 NW. 

1127, 1129, 84 Neb. 244. 

46 C.J. p 1166 note 42. 

94. Wis.—^M. Carpenter Baking Co. 

V. Department of Agriculture and 
Markets, 257 N.W. 606, 608, 217 
Wis. 196. 

By w^^y of Ulustratioii It has been 
said that a box in . which candy is 
sold is undoubtedly a receptacle, 
while a chocolate bhr, although 
wrapped in paper, is not in a re- 


ii49 
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*Tackage” has been held to be synonymous with 
^^undle” see 12 C.J.S. p 559 note 67, and has been 
distinguished from ^^bale^^ see 8 C-J.S. p 380 note 99, 
and ‘‘in bulk^' see 12 C.J.S. p 556 note 8. 

Phrases employing the word “package’^ are set 
out in the note.^ 

PACKER. In the Packers and Stockyards Act of 
1921, 7 U.S.C.A. §§ 181-229, the term “packer'' is 
defined in § 191; and the construction of the term 
as used in this act is treated in Agriculture § 65. 
The liability of a packer of food is treated in Food 
§59. 

The term “packer,” in a mechanical sense, is de¬ 
fined as meaning a device to pack the space between 
the wall of a well and the pipe or between two 
strings of pipe in a welL^ 

Packet^s skins. Skins which are removed from 
An imals in large slaughterhouses, and which are 
free from defects, and are cleaner and better cured, 
and can be worked into better leather than the skins 
which are known as “country skins.”® 

PACKET. As a term employed in the postal laws 
to mean two or more letters under one cover see 
Post Office § 36. 

PACKING*. Act or process of one who or that 
which packs; especially the putting up of meat, 
fruit, etc., for future sale. Also, any material used 
to pack, fill up, or make close.^ 

PACK-OPP. A piece of gauze with a metal snap 


attached, used in surgical operations.® 

PACT. A bargain; compact; agreement. The 
word is used in writings on Roman law and on gen¬ 
eral jurisprudence as the English form of the Xiatin 
“pactum.”® 

PACTA; PACTIS; PACTO; PACTUM. As the 
first words of mATims as to which there have been 
no recent applications see 46 C.J. p 1167 note 71-p 
1168 notes 80,84,85. 

PACTO. In Spanish law, agreement.^® 

PAD. To stuff; to furnish with padding.ii 

Padding. A process used in wood finishing, hav¬ 
ing a beneficial result in varnish finish, but in lac¬ 
quer finish it produces a whitened effect, which, 
however, does not appear for some time.^® 

PADAGAT. In the Philippines, a term used to des¬ 
ignate rice lands planted in May, to distinguish 
them from “binanbang,” which are rice lands plant¬ 
ed in August or September.^® 

PADRASTBO. In Spanish law, stepfather.i^ 

PADRE. In Spanish law, father.t® 

Padres. Parents.^® 

PADRINO. In Spanish law, godfather.^^ 

PADRON. In Spanish law, a tax list; also a mon¬ 
ument or public placard.^® 

PAGA (PAGO). In Spanish law, payment.^® 


Oook, 44 Ala. 468, 475, 4 Am.R. 
140. 

4. TZurases 

(1) “Orlgrinal package” see Com¬ 
merce $ 28, and the index to the title 
Food. 

(2> ‘Package freigrht"* see 87 CJ.S. 
p 1877 note 82. 

(3) Other phrases as to which 
more recent adjudications have not 
heen foimd see 46 C.J. p 1167 notes 
51-56. 

8. U.S.—Honolulu Oil Corporation 
V. Halliburton, Cal., 59 S.Ct. 662, 
663, 306 TJ.S. 550, 83 LuEd. 980. 

e. Ind.—Weil’ V. Stone, 69 N.B. 698, 
S3 IndJV-PP. 112, 104 Am.S.R. 243- 
7. Webster Hew Int.I>. 

TliraBes 

(1) **Meat packing: house," "pack¬ 
ing: house," "packing: house business," 
and other phrases of like Import see 
House 41 C.J.S. p 366 note 83. 

(2) “Packing: industry" see 43 C.J. 

5. p 40 note 10. 

(3; “Packing: ring:s," also, called 


sealing: ring:s, are used on pistons 
of internal combustion eng:ines and, 
when so used, are called “piston 
ring:s/*—Cords v. Coll Mfg:. Co., C. 
OA-Cal., 97 P.2d 68. 

& N.T.—Blackburn v. Baker, 237 
N.T.S. 611, 612, 227 App.Div. 688. 

9. Black L.D. 

Phrases 

(1) “Nude pact" defined see Con¬ 
tracts S 71. 

(2) “Pact de non alienando" see 
Mortg:ag:es $ 389. 

10. Escrlche Diccionario. 

Paoto de retro 

A pacto de retracto, or sale with 
rig:ht of repurchase, is nothing: but 
a personal rig:ht stipulated between 
the vendee and the Vendor, to the 
end that the latter may ag:ain ac¬ 
quire the ownership of the thing: 
alienated. It is true that the sale 
with rig:ht of repurchase is employed 
as a method of loan; it is likewise 
true that in practice many cases oc¬ 
cur where the consummation of a 
pacto de retro sale means the flnan- 
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cial ruin of a person; it is also true 
that in pacto de retro sales im¬ 
portant interests often intervene in 
the form of the price of the lease 
of the thing: sold, which is stipulat¬ 
ed as an additional covenant.—^L4- 
chauco V. Berengnier, 20 Philippine 
12, 18—46 C.J, p 1168 notes 82, 83. 

11. Ga.—Smith v. Aultman, 118 S. 
E. 469, 460, 30 GaJ^)p. 507. 

<*Pad a pay roll’» 

Ga.—Smith v. Aultman, 118 S.B]. 469, 
460, 30 Gaj^pp. 607. 

12. TJ.S.—F,AJD. Andrea, Inc., v. 
Dodgre, C.CJLPa., 16 F.2d 1003, 
1004. 

13. Philippine.—^Relova v. Lavarez, 
9 Philippine 149, 161. 

14. Bscriche Diccionario. 

15. Bscriche Diccionario.' 

46 CJ. P 1168 note 88. 

13. Bscriche Dicdionario. 

17. Bscriche Diccionario. 

18; Bscriche Diccionario. 

19. Bscriche Diccionario. 

46 CJ. P 1168 uote 92. 



67 C.J.S, 


PAGANISM—PAID 


PAG’ANISM* Defined as the religion of those who 
have not the knowledge of the true Gk>d, but wor¬ 
ship idols, see the C.J.S. title Religions Societies § 
1, also 46 C. J. p 1168 note 94. 

PAGIABIL In Spanish law, a written promise to 
pay money.20 

PAdS. One side of a leaf, as of a book, manu¬ 
script, letter, etc.2i The word ‘^book” in one sense 
refers to a number of leaves of paper bound togeth¬ 
er see 11 C.J.S. p 518 note 6, and each side of a leaf 
constitutes a page.22 

The provisions of the cop 3 ^right statutes as to the 
page where the notice of copyright must appear are 
discussed in Copyright and Literary Property § 71. 

PAdBT’S DISEASE. See 27 C.J.S. p 145 note 
32.1. 

PAID. A definite word,^^' having a well-understood 
meaning which cannot be simplified by explana- 
tion.24 It is often loosely used and always liberally 

construed.25 

The ordinary meaning of the word ^^paid’^ is to 


liquidate a liability in cash;^® given or handed over 
to discharge an obligation;27 satisfied^S by pay¬ 
ment, redemption, or sale;29 settled < 3 ig- 
chargedapplied given, loaned, or advanced.^^ 
Prima facie the word ‘^paid” indicates that the ob¬ 
ligation has been satisfied, and the demand extin- 
gnished.34 

The word "paid” is also defined as meaning re- 
cemng pay; compensated; hired.^5 

"Paid” has been held to be s 3 monymous with, or 
equivalent to, "applied” see 6 C.J.S. p 87 note 93r 
"discharged” see 26 C.J.S. p 1330 note 61, "refund¬ 
ed,”^® and "settled.”® 7 It has been said that there 
is no substantial difference in meaning of the words 
^^aid” and "satisfied.”®® 

"Paid” has been distinguished from "accrued” see 
1 C.J.S. p 763 note 68, "obtained” see supra p 91 
note 30, and "payable.”®® 

Paid in. Paid into a fund, treasury, or the like* 
As an adjective, paid-in.*®® 

Paid up. Paid in full, as a debt, etc. As an ad¬ 
jective, paid-up.®i ‘Paid up” has been held to be 


aa Philippine.—^Rodriguez v. Lasa- 
la, 6 Philippine 857, 368. 

45 CX P 1168 note 95. 

ai 4 U.S,—Oorpuf juris quoted in 
Kraft V. Cohen, D.C.Pa., 32 P.Supp. 
821, 823. 

N.T.—^Roberts Bros. Co. v. Grein, 221 
N.T.S. 321, g23, 129 Mlsc. 406. 
Title page 

The preliminary page of a book 
or of a written or printed work of 
any kind, which contains its full ti¬ 
tle and particulars as to its author¬ 
ship, publication, etc.—^Preeman v. 
Trade Register, C.C,Wash., 173 P. 
419, 423—62 C.X pp 1019-1049 notes 
28-31. 

as. U.S.—Kraft v. Cohen, D,C.Pa„ 
82 P.Supp. 821, 823. 

23. U.S.—P. G. Lake, Inc. v. C. I. 
R., C.C.A.Tex., 148 P.2d 898, 900. 

24. Tex.—^Texas Employers* Ins. 
Ass*n V. Texas & P. Ry. Co„ Civ. 
App., 129 S.W.2d 746, 749. 

25. U.S.—Hall V. U. S., D.C.Cal., 10 
P.Supp. 739, 740. 

46 CX p 1168 note 1. 

26. U.S.—P. G. Lake, Inc., v. O. I. 
R., C.C.A.Tex., 148 P.2d 898, 900. 

46 C.X p 1168 note 6 Ca]. 

27. Mont.—State ex rel. City of 
Missoula V. Holmes, 47 P.2d 624, 
632, 100 Mont. 256, 100 A.L.R, 681. 

28. Mont.—State v. Towner, 67 P. 
1004, 1005, 26 Mont 389. 

46 C.X p 1168 note 7. 

29. Minn.—^Forrest v. Henry, 23 N. 
W. 848, 850, 33 Minn. 434. 


30. Ala.—^Waters v. Creagh, 4 Stew. 
& P. 410, 414. 

31. Mont—State ex rel. City of 
Missoula V. Holmes, 47 P.2d 624, 
633, 100 Mont 256, 100 A.L.R. 581. 

32. N.T.—Salisbury v. Slade, 48 N. 
T.S. 65, 68, 22 App.Div. 346. 

33. Colo.—^Townsend v. Townsend, 
236 P. 1017, 1018, 77 Colo. 822. 

46 C.X p 1168 note 6 [b]. 

34. U.S.— Hall V. tr. S., D.C.Cal., 10 
P.Supp. 739, 740, 741. 

Kan.—^Lynds v. Van Valkenburgh, 
93 P. 616, 621, 77 Kan. 24. 

35. N.D.—Continental Hose Co. No. 
1 V. Fargo, 114 N.W. 834, 836, 17 
N.D. 6. 

36. Pa.—Maynard v. Mechanics* 
Nat. Bank, 1 Brewst 483, 484. 

37. Cal.—^Hopkins v. Warner, 41 P. 
868, 869, 109 Cal. 133. 

and ‘^settled,’’ in common 
conversation, in relation to a debt, 
are understood equally as conveying 
the idea that the debt is discharged. 
—^Waters v. Creagh, 4 Stew. & P., 
Ala., 410, 414. 

38. IJ.S.—Hall V. U. S., D.C.Cal., 10 
P.Supp. 739, 740, 741, 

Cal.—Ex parte Krouse, 82 P. 1043, 
1044, 148 Cal. 232. 

39. Okl.—^In re Coleman's Estate, 65 
P.2d 467, 469, 179 Okl. 251. 

Pa.—Hill V. SteUer, 4 Pa.Com.Pl. 
119, 122. 

40. Webster New IntD. 
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Paid In lull 

The words “paid In full" in their 
common and ordinary meaning sig¬ 
nify complete payment and that 
nothing more remains to be paid.— 
Murphy v. Richardson Dry Goods 
Co., 31 S.W.2d 72, 76, 326 Mo. L 
Paid-in surplus 

(1) In corporate finance and ac¬ 
counting a paid-in surplus is consid¬ 
ered to exist where stock is Issued 
at a price above par. 

U.S.—^Edwards v. Douglas, N.T., 46 
S.Ct. 86, 88, 269 U.S. 206, 70 L.Ed. 
235T-Winkelman v. General Mo¬ 
tors Corporation, D.C.N.T., 44 P. 
Supp. 960, 996. 

N.T.—Randall v. Bailey, 48 N.B,2d 
43, 49, 288 N.T. 280. 

Tex.—^United North & South Devel¬ 
opment Co. V. Heath, Civ.App., 78 
S.W.2d 650, 661. 

See index to Internal Revenue. 

(2) Property paid in to a corpora¬ 
tion by the shareholders in excess 
of the capital stock liability, ordi¬ 
narily in excess of the par value of 
the capital stock, constitutes what 
ordinarily is described as paid-in 
surplus.—Commissioner of Corpora¬ 
tions and Taxation v. PUoon, 38 NJL 
2d 693, 699, 700, 310 Mass. 374. 

41. Webster New Int.D. 

Phrases 

(1) "Paid-up insurance** defined 
see Insurance $ .27 j. 

(2) “Paid-up stock** defined gener¬ 
ally see Corporations $ 215; and dis¬ 
cussed with referencfe to building 



PAID—FAINTING 
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gynonymons with "free" see 37 CJ.S. p 1370 note 

45, and "perpetual."^^ 

Other phrases employing the word "paid" are set 
out in the note.^3 

PAIN. A disagreeable feeling nsnally in its in- 
tenser degrees resulting from or accompanying de¬ 
ranged, overstrained, or otherwise abnormal ac¬ 
tion of the physical powers and serving as a warn¬ 
ing of danger and a spur to effort mental dis¬ 
tress, anxiety, grief, anguish acute discomfort 
of body or mind, bodily or mental suffering or dis¬ 
tress;^® some bodily suffering or corporeal inflic- 
tion.47 The word is broad enough to include both 
physical and mental suffering,and nontechnical 
definitions of the word, while varying in form of 
expression, all connote some degree of present dis¬ 
tress or suffering,^® contradistinguished from men¬ 
tal fatigue.® o Pain is only the symptom of some 
disorder of the body and it may not amount to dis¬ 
ease or trauma.®! 

*Tain" has been distinguished from "forfeiture" 
i^e Forfeitures § 1, "disease" see 27 C.J.S. p 143 
note 88, and "penalty" see the C.J.S. title Penalties 
§ 1, also 46 C.J. p 1170 note 53. 

Pain, in the law of damages generally, is treated 
in various places in the title Damages, and refer¬ 
ence is made to the index to that title. 

Under some statutes, in order that a workman be 
entitled to compensation for hernia, it must be ac¬ 
companied by evidences of pain, see the C.J.S. title 
Workmen’s Compensation Acts § 185. 

and loan associations see Building 
€md Lioan Associations S 22 c. 

42. Or.—Jordan VaJley Irr. Dist. v. 

Title & Trust Co., 68 P.2d 606, 613, 

154 Or. 76. 

4g. Flixases 

(1) “Paid in cash” distinguished 
from **paid within a reasonable 
time*’ see 14 O.J.S. p 19 note 17. 

(2) “Paid or accrued** see 1 OJ.S. 
p 764 note 1. 

(3) “Paid or incurred*^ see 42 C.J. 

S. P 553 note 96. 

(4) “To be paid** and **payable*’ 
held convertible terms.—Williams v. 

Sims, 22 Ala. 512, 516. 

(5> Additional phrases as to 
which more recent adjudications 
have not been found see 46 CJ. p 
1169 notes 11-40, 43-47. 

44. Or.—Merriam v, Hamilton, ISO 
P. 406, 407, 64 Or. 476. 

46. Iowa.—Robertson v. Craver, 56 
N.W. 492, 495, 88 Iowa 381. 

48. Del.—Prettyman v. Tophis, 8 
^ 2d 708, 712, 9 W.W.B[hrr. 668. 


PAINFUL. Pull of pain; causing or inflicting pain 
or distress, either mental or physical; painstak- 
ing.®2 It has been held not synonymous with the 
Spanish word ‘^enoso."®® 

PAINT. A preparation of a pigment or coloring 
substance made by mixing with some suitable ve¬ 
hicle, as oil, water, or varnish, and forming, when 
applied to a surface, an adhesive coating; also the 
pigment or solid coloring matter alone, or a cake of 
it.54 

PAINTER. The word "painter," when used with 
reference to a person, is defined as meaning one who 
represents the appearance of natural or other ob¬ 
jects on a surface by the means of colors;®® also 
one who covers buildings, ships, ironwork or the 
like, with paint;®® and it is in this latter sense that 
the term is used in statutes and ordinances impos¬ 
ing occupation or privilege taxes, as to which see 
Licenses § 30 c (1). ^Tainter" has been distin¬ 
guished from "interior decorator" see 26 C.J.S. 
p 42 note 62, "mechanic" see 57 C.J.S. p 480 note 

11, and "photographer."®^ 

In an entirely different sense the term 'fainter" 
is used to signify a rope attached to the bow of a 
boat.®® 

FAINTINQ'. The noun ^^ainting," as used in the 
fine arts, is defined as meaning the work of the 
painter; representation or depiction of objects or 
scenes in color on a surface by means of pigments, 
generally applied with a brush; also any work of 

64. Webster New Iiit.D. 

Paint as subject to tariff regulations 
see Customs Duties $ 31. 

Tbrases 

(1) “Paint copy** see 18 C.J.S. p 
132 note 60.1. 

(2) “Paint stone** or “stone paint** 
see Mines and Minerals 5 2 b (8). 

(3) “Painted linoleum** see 64 C. 
J.S. p 562 note 50. 

56. La.—New Orleans v. Robira, 8 
So. 402, 403, 42 LaA.nn. 1098, 11 L. 
R.A 141. 

66. Webster New Int.D. 

Phrases 

(1) “Painter*s colic** see 14 CJ.S. 
p 1316 in Pocket Parts. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 46 C.J. P' 1170 note 
63, 

57. tia.—New Orleans v. Roblia, 8 
So. 402, 403;' 42 LaJLnn. 1098, 11 
L.RJL 141. 

68., Cal,—^People v, Spencer, 208 P. 
38.0, 382» 58 CaI.App. 197. 


47. Va.—^Anglea v. Commonwealth, 
10 Gratt. 696, 700, 51 Va. 696, 700. 

48. lowcu—^Hall v. Chicago, etc., R. 
Co., 122 N.W. 894, 896, 146 Iowa 
291. 

49. Conn.—St. John v. U. Piccolo & 
Co., 25 A2d 64, 67, 128 Conn. 608 
-—Corpus Jtiris dted in Arduini v. 
General Ice Cream Co., 192 A. 314, 
316, 128 Conn. 48, 114 A.L.R. 1333. 

S.C.—CbrpuB juris cited in Rudd v. 
Fairforest Finishing Co., 200 S.E. 
727, 730, 189 S.C. 188. 

46 CJ. p 1169 note 49-p 1170 note 62. 
60. S.C—^Rudd V. Fairforest Fin¬ 
ishing Co., 200 S.B. 727, 780, 189 
S.C. 188. 

51. Ala.—^Thompson v. State, 158 
So. 470, 228 Ala. ^31—Ferguson v. 
State ex rel. i^ley, 172 So. 850, 
352, 27 AlaApp. 387. 

Or.—^Merrlam v. Hamilton, 180 P. 
. 406, 407, 64 Or..476[. 

58. We>ster New Int.D< 

63. Phillppme.—U. a v. Pico* 18 
Philippine 386, 392. 

46 a J. P 1170 note 58. , 
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PAINTIN6^PALPABLT 


art so produced.5» The term ^^ainting’^ has been 
construed to cover all works of art produced by the 
process of painting, irrespective of the material up¬ 
on which the paint is laid.®® 

The common-law protection afforded an owner 
who has exclusive control and enjoyment of a paint¬ 
ing is treated in Copyright and Literary Property § 
10 b, and the copyright law as applicable to paint¬ 
ings is discussed in § 32 of the same title. Tariff 
provisions applicable to paintings are treated in 
Customs Duties § 45 f. . 

The word “painting,” as a verb, is also defined as 
meaning the act of lajnng on, or adorning with, 
paints or colors.®^ 

PAIB, Two things of a kind, similar in form, iden¬ 
tical in purpose, and matched or used together.®^ 
Secondarily, the word means a single thing com¬ 
posed essentially of two pieces or parts which are 
used only in combination, and named only in the 
plural.®® 

PAIS. A French word meaning the country; the 
neighborhood.®^ 

59. U.S.—U. S. V. 

Harvester Co., 

60. 

Similarly deflued 

“In the fine arts, the representa¬ 
tion by means of color and line upon 
a flat surface, of objects of nature 
and of the imasrination. According 
to the flat surface used, painting 
may be mural, panel, easel, etc. 

• . . As regards the materials 

used the principal varieties of paint¬ 
ing are . encaustic, fresco,, pastel, 
tempera, water color, oil, and stereo- 
chrome.”—^U. S. V. International 
Harvester Co., supia. 

60. u’s.— U. S. V. Perry. N.Y., 13 S 

Ct 26, 27, 146 U.a 71, 86 lr.Ed, 

858. 

Similarly expressed 

“In ordinary parlance it Is, per¬ 
haps, true that a painting is under- 
’ stood to mean a picture in oil or wa¬ 
ter colors, painted on canvas or pa¬ 
per, inclosed in a suitable frame and 
intended to bo hung on the walls of 
a' public or private building. But 
such a definition is manifestly too 
narrow." Many of the works of the 
old masters are frescoes painted on 
stone. Some of the gems of more 
modem art are painted on wood, 
ivory, porcelain, china, silk, cotton 
and other textile fabrics. It is also 
true' that • paintings • are not ‘ always 
used .as mural decorations. They 
may be placed on Are screens, lamp 
shades, plaques, and; indeed, on al¬ 
most any article which is to be or- 
nainented. Nor is size a controlling 


PALACE and SLEEPING CABS. See Carriers §§ 
904-920. 

PALACE STOCK CARS. See Carriers § 55. 

PALM. Any of various tropical or subtropical 
plants [or] trees bearing a crown of gigantic 
leaves.®® 

PALMISTRY. Art or practice of divining or tell¬ 
ing fortunes, or of judging of character, aptitudes, 
and probabilities, by the lines, marks, etc., in the 
palm of the hand.®® 

PALM CPF. To impose by fraud; to put off by 
unfair means.®^ 

PALPABLE. Easily perceptible; plain; obvious; 
manifest;®® readily visible; noticeable; patent; 
distinct.®® “Palpable” has been held to be synony¬ 
mous with “evident” see 32 C.J.S. p 1140 note 9.2, 
and “manifest” see 55 C.J.S. p 662 note 88. 

Phrases employing the word are set out in the 
note.^® 

PALPABLY* Obviously or readily apparent.^^ 

an -article of food in countries where 
it is produced.—^Mox’ey v. Hertz, 
Ill., 30 S.Ct. 305, 306. 216 U.S. 344, 64 
L.Bd, 610—46 C X p 1171 note 80. 
Palm oil as example of soft fats 
which may be fluid In country of 
their origin see Oil ante p 488 
note 37. 

Webster New Int.D. 

Person practicing palmistry punish¬ 
able as disorderly person see Dis¬ 
orderly Conduct $ 1 b (3) (b). 

67. U.S.—Sa>Te V. McGill Ticket 
Punch Co., D.Cni., 200 F. 771, 778. 

Vt.—^Hobart v. Toung, 21 A. 612, 613, 
63 Vt. 863, 368, 12 LR-A. 693. 
Palming off doctrine see the C.XS. 
tlt’e Trade-Marks, Trade-Names, 
and Unfair Competition § 92. 

68. Ill.—^People v. Hughey, 47 N.B. 
2d 77, 80, 382 Ill. 186. 

46 C.X p 1171 note 84. 

69. Ill.—People v. Hughey, supra. 
7a Phrases 

(1) “Palpable abuse of power” see 
1 C.J.S. p 404 note 66. 

(2) “Palpable error” or **pslpable 

errors” see 30 O.X3. p 1138 note 26; 
and see the index to the title Appeal 
and Error. • - 

(3) “Palpable omission” see ante 
p 491 note 8. 

71* Ala.—Alabama Fuel, etc., Co. v. 
Minyard, 97 So. .918, 921, 210 Ala. 
299. 

Phrase ‘ • 

^T^alpably dangerous” see 26 
p 1001 note 24.1* ^ 


International | factor. Some of the masterpieces of 
23 Ct.Cust.App. 65, | Meissonier and Meyer von Bremen 
are hardly larger than the subjects 
of this controversy. So too a paint¬ 
ing may te of almost any conceiv¬ 
able shape.”—Tiffany v. U. S., C.C. 
N.T., 66 F. 736, 737. 

61. Webster New Int.D. 

Washing off kalsomine, since it is 

an essential preliminary to making 
a good Joh of painting, is as much a 
part of painting as would be the 
adding of ingredients to the paint 
not—^Pord Motor Co. v. Donaldson, 
N.T., 218 F. 360, 362, 134 C.aA. 168. 

62. U.S.—Heywood Bros. & Wake¬ 
field Co. V. Syracuse Rapid Transit 
R. Co., C.C.N.Y., 152 P. 458, 460. 

46 C.X p 1171 note 74. 

63. U.S.—Heywood Bros. & Wake¬ 
field Co. V. Syracuse Rapid Transit 
R, Co., supra. 

46 CX P 1171 note 76. 

64. Black L.Di 

“In pais” see 42 C.XS. p 488 notes 
84, 85. 

65. Webster New IntD. 

Palm leaf manufactures as subject 

to tariff regulations see Customs 
Duties 8 46. 

Palm oil 

A pure vegetable oil derived from 
the fruit of palm trees. It has about 
the consistency of pure butter, and 
it consists almost entirely of palmar 
tine and olein, which are the chief 
canstituents of. pure butter. It i9 
perfectly wholesome, is readily di';* 
gested,: and has long been used as 
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Setting aside a verdict because it is palpably 
against the evidence is treated in various places 
throughout this work. Setting aside a verdict in a 
civil case on this ground by a state appellate court 
is treated in Appeal and Error § 1649, by the Unit¬ 
ed States supreme court in Federal Courts § 201 m, 
and by the circuit courts of appeal in Federal 
Courts § 297 g (2). A trial court may set aside a 
verdict and grant a new trial on the ground that 
the verdict was palpably against the weight of the 
evidence, as discussed in New Trial § 70. Setting 
aside verdicts rendered in criminal cases because 
palpably against the evidence is treated in Crim¬ 
inal Law § 1880, and, with reference to homicide 
cases, in Homicide § 420 b. 

FAI«PAT!B. To examine by touch.72 

PALPATION. In medical matters, physical exam¬ 
ination by gentle application of the hand or fingers 
to the surface of the body to determine the condi¬ 
tion o£ the subjacent parts, as of a diseased or¬ 
gan.^ 

PAMPHLET. A publication usually a small 
book, bound in paper covers, ordinarily printed in 
the octavo form, and stitched.75 

Constitutional provisions protecting freedom of 


speech and freedom of the press are applicable to 
pamphlets, as discussed in Constitutional Law § 
213. 

PANCREAS. A long organ, divided into two 
bodies; it lies directly across the abdomen within 
the intestines.76 

PANCREATITIS. Infiammation of the pancreas.77 

PANDECTS. See Code 14 C.J.S. p 1304 note 11. 

PANDER; PANDERING; PANDERISM. See 
the C.J.S. title Prostitution § 7, also 46 C.J. p 1171 
note 94-p 1172 note 14 

PANEL. A list; catalogue, inventory; schedule; 
register; record.78 

The term is frequently applied to a list or sched¬ 
ule of jurors, and in this sense is treated in Juries 
§§ 164-19L 

PANIC. A sudden, overpowering fright; especial¬ 
ly, a sudden and groundless fright; terror inspired 
by a trifling cause or a misapprehension of danger, 
especially when accompanied by unreasoning or 
frantic efforts to secure safety.79 

Various devices exist permitting quick egress 
from buildings in case of panic,80 and requirements 


va. Wyo.—^Wright v. Conway, 241 P. 
369. 377, 34 Wyo. 1. 

73. Wyo.—Wright v. Conway, su¬ 
pra. 

Otherwise azpressed 

‘*An examination or exploration of 
the spine by touch or feeling the 
spine with the hands is regarded as 
•synonymous with palpation.”—Walk- 
enhorst v. Kesler, 67 P.2d 654. 662, 
92 Utah 312. 

U.S.—U. S. V. Chase, Mass,, 10 
.S.Ct 766, 757, 136 U.S. 255, 34 L. 
"Ed. 117. 

46 C.J. p 1171 note 91. 

7S. Bladk liJD. 

<<Paanpiaet laws’* is the name giv¬ 
en In Pennsylvania to the publica¬ 
tion, in pamphlet or book form, con¬ 
taining 'the acts passed by the state 
legislature at each of its biennial 
sessions.—^Black Lr.D. 

JPXsdacessors of weekly papers 

fi:) Pamphlets ‘"were the immedi¬ 
ate piredecessors of weekly newspa¬ 
pers. . Under Queen Anne 

pamphlets arrived at a remarkable 
degree of Importance. ‘ Never before 
or since has this method of publica¬ 
tion been used by such masters of 
thought and Icmguage. Political 
writing af any degree of authority 


was almost entirely confined to 
pamphlets. If the Whigs were able 
to command the services of Addison 
and Steele, the Tories fought with 
the terrible pen of Swift.”—Com¬ 
monwealth y. Held. 20 A.2d 841, 843, 
844, 144 Pa,Super. 669. 

(2) “The pamphlet is popular as 
an instrument of religious or politi¬ 
cal controversy in times of stress. 
It is relatively inexpensive to the 
purchaser and to the author or the 
publisher, it can be more timely than 
a book bound in cloth or leather, and 
it gives author and readers the max¬ 
imum benefit of freedom of the 
pr^ss*”—Commonwealth v. Reid, su¬ 
pra. 

78. Kan.—Shurtz v. National Life 
& Accident Ins. Co., 92 P.2d 70, 
71, 150 Kan. 169. 

Xu medical terminology 
Abdominal salivary gland; in an¬ 
imals used for food, abdominal 
sweetbread; an elongated lobulat- 
ed gland, devoid of capsule, extend¬ 
ing from the concavity of the duo¬ 
denum to the spleen; it consists of 
a flattened head (caput) at the duo¬ 
denal end, a curved neck (collum) 
and an elongated three-sided body 
(corpus) extending transversely 
across the abdomen. The tail (cau- 
da) is the pointed left extremity of 
the body in contact with thajspleen. 
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The gland secretes the pancreatic 
juice, discharged into the intestine, 
and an internal secretion.—Stedman 
Med.D. 

77. Ill.—Cox V. Equitable Life As- 
sur. Soc. of U. S., 76 N.E.2d 529, 
630, 333 niJ^.pp. 207. 

78. IlL—^People v. Lleber, 192 N.B. 
831, 334, 357 Ill. 423—Beasley v. 
People, 89 Ill. 571, 676. 

m Scottish, law, the prisoner at 
the bar, or person taking his trial 
before the court of justiciary for 
any crime.—Black L.D. 

79. Webster New Int.D. 

80. Panio bolt 

A door lock consisting of connect¬ 
ing vertical. bars which fasten into 
frame at top of door and floor at 
bottom and a connecting horizontal 
bar, pressure on which from Inside 
withdraws fastening and permits 
door to be pushed open outward. Is 
known as a panic bolt.—^Pox Greater 
Theatres v. Labrioia, 134 P.2d 214, 
216, 110 Colo. 329. 

Panic-proof revolving door is one 
whose four wings, which project 
radially from a central upright ro¬ 
tary support and revolve in fixed re¬ 
lation with it under norxnal use, are 
so arranged as to be. capable of col¬ 
lapsing in response to abnormal 
pressure applied to wings on oppo- 
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that such devices shall be employed on doors lead¬ 
ing out of theaters are treated in the C.J.S. title 
Theaters and Shows § 7. Building regulations deal¬ 
ing with doors, windows, fire escapes, etc., are treat¬ 
ed in Municipal Corporations §§ 225, 257. 

PANKAG-E. A right granted to an owner of pigs, 
usually an owner of land of some kind who kept 
pigs, to go into the wood of the grantor of the right 
and to allow the pigs to eat the acorns or beech 
mast which fell on the ground.^! 

PANNAG-IUM. As the first word of a maxim as to 
which there have been no recent applications see 46 
C J. p 1172 note 19. 

PANNE. A soft fabric resembling velvet, but with 
a longer, looser nap and a satin finish.^^ A French 
term meaning ironed or smoothed.^^ 

PANOPHTHALMITIS. The technical term for ab¬ 
scess of the eye, described as an infiammation of 
all the structure of the eye from within out.*^ 

PANORAMA. See the C.J.S. title Theaters and 
Shows § 1, also 46 C.J. p 1172 note 22. 

PANTOMIME. A dumb show.^s a silent the¬ 
atrical entertainment see the C.J.S. title Theaters 
and Shows § 1, also 46 C.J. p 1172 note 25. 


PANTOPON. See the C.J.S. title Poisons 8 1. 

PANTS. A word which in common parlance has 
completely superseded the word ^^pantaloons.”®^ 

PAPEIi« In Spanish law, paper.87 

PAPER. A manufactured substance composed of 
fibers adhei'ing together, in form consisting of 
sheets of various sizes and different thicknesses,, 
used for writing or printing or other purposes to* 
which flexible sheets are applicablea substancer 
used for writing and printing.®^ There are various- 
kinds of paper such as lace paper,^® machine fin¬ 
ished, or sized and supercalendared, paper,and 
marbleized paper.^^ Other kinds of paper, and va¬ 
rious paper products, are considered in Customs Du¬ 
ties § 44 in connection with tai-iff regulations. 

The word "paperi^ is also employed to mean a 
document, essay, or the like;®^ a writing any 
written or printed document,instrument,^ 6 or 

sheet.97 

For particular applications and specific uses of 
the word “paper,^^ and the plural form, ^'papers,'' 
consult the indexes to the various titles and see the 
Descriptive-Word Index. 

Phrases employing the word "paper^^ are set out 
in the note,and for other phrases as to which 


site sides of the central shaft so as 
to fold togrether like the leaves of a 
book, thus projecting: from only one 
side of the shaft and leaving: an 
open passag:e at each side thereof for 
the panic-stricken crowd.—^Van Kan- 
nel Revolving: Door Co. v., General 
Bronze Corporation, C.C.A.N.T., 77 
F.2d 800, SOI.. 

81. Bng:.—Chilton v. London Corp., 
7 Ch.D. 562, 666. 

82. Webster New IntD. 

33 . U.S.—U. S. V. Silbersteln, Cas- 
teU & Co., C.C.N.T., 162 P. 966, 
966. 

Panne velvet means an ironed or 
pressed velvet.—^U. S. v. Silberstein, 
Castell & Co., supra. 

84. N.J.—Jackson v. New Tork 
Shipbuilding: Corporation, 197 A. 
284, 286, 119 N.JXaw 642. 

Xh medical terminology, inflamma¬ 
tion of the eyeball in all its parts.— 
Stedman Med.D. 

8B. La.—State v. Martin, 83 So, 198, 
145 La. 928. 

88. La.—State v. Johnson, 80 La. 

Ann. 904, 906. 

“Pairs of pants’’ 

Bng:.—^Towers v. Steinberg:, 88 Que. 
K.B. 264. 

87, Bscriche DiccionariO. 

46 C.J. p 1172 note 27. 


88. Bng.—^Attorney General v. Bar¬ 
ry, 4 H. & N. 470, 476, 477, 167 Re¬ 
print 923. 

46 C.J. P 1173 note 29. 

89- Ind.—^Thomaa v. State, 2 N.B. 
808, 810, 103 Ind. 419, 422. 

90. Ibaoe paper 

Paper in lace-like fig:ures, designs, 
and patterns made by placing sheets 
of the desired quality of paper un¬ 
der a steel die and stamping or cut¬ 
ting them by a single operation of 
the press; dsed primarily for orna¬ 
mental or decorative features.—^U. S. 
V. Hensel, CC.N.T., 162 P. 678, 679— 
46 C.J. P 1173 notes 87, 88. 

9L A glazed paper 
Mo.—Jackson v. Grissom, 94 S.W. 
263, 264, 196 Mo. 624. 

92. Mftrbleised paper 

A paper used generally for fly 
leaves or linings of books, and man¬ 
ufactured by preparing a coating 
substance consisting of a gelatine, in 
which the desired coloring matter 
is sprinkled, and then separately 
dipping therein sheets of white pa¬ 
per.—Seyd V. U. S., C.C.N.Y., 162 P. 
667, 658. 

93. Ind—^Thomas v. State, 2 N.B. 
808, 811, 103 Ind. 419. 

94. Ind,—Thomas v. State, supr€U 
46C.J. pll73note82. 
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95. Mont.—State v. Jackson, 24 P. 

213, 216, 9 Mont. 508. 

96- Ind.—^Thomas v. State, 2 N.B. 

808, 811, 103 Ind 419. 

46 C.J. P 1173 note 34. 

97. Ind—^Thomas v. State, supra. 
46 aJ. P 1173 note 36. 

98. Phrases 

(1) ''Commercial paper** see Bills 
and Notes § 3. 

(2) "Hanging paper** see 89 C.J. 
S. p 772 note 1. 

(3) "Paper bid** see Mortgages 8 
733 c. 

(4) **Paper cutter.**—^Brummage v. 
Kenworthy, 112 P, 984, 986, 27 Okl. 
431, Axm.Cas.l912C 607. 

(5) "Paper hang:ings** see 39 C.J. 
S. p 772 note 99. 

(6) "Paper money** and "paper 
currency** as money see 58 C.J.S. p 
847 notes 63, 64. 

(7) "Paper patent’* defined see 
Patents § 1. 

(8) "Paper profits;*’ a term appli¬ 
cable to the difference between the 
cost price and the market price of 
unsold goods.—^Tooey v. C. L. Perci- 
val Co., 182 N.W. 403, 405, 192 Iowa 
267. Distingniished from "net prof* 
Its** see 66 C.J,S. p 10 note 64. 

(9) "Paper rate** defined see Car¬ 
riers $ 276; see also Carriers { 297 f. 



PAPER^PABADE 


67 aj.s. 


more recent adjudications have not been found see 
46 C J- p 1173 note 41-p 1174 note 66. 

PAPIKEUMAOHE. A hard and strong substance 
made of a paper pulp mixed with size, glue, rosin, 
clay, or the likc.^^ 

PAE or PAR VALUE. ^Tar’' is a Latin word 
meaning equal,^ equality,^ which has been adopted 
into the English language, in which it continues to 
have the same meaning.^ It is not a fanciful word, 
but rather a common expression which has come 
to suggest merit, and not any particular business.^ 
In commercial and financial parlance it is used to 
denote a state of equality or equal value; an equal¬ 
ity of actual with nominal valueand is used in¬ 
terchangeably with "par value,”® which means a dol¬ 
lar in money for every dollar in security.^ The 
term "par value” has such a well-known meaning, 
not only in commercial and financial circles, but as 
applied to ordinary and everyday business affairs, 
that resort to authorities for definition purposes is 
frequently needless.® It is a current phrase having 
no other meaning than the value of the pound ster¬ 
ling formerly fixed by law for the purpose of reve¬ 
nue,® and "par^^ or "par value,” when used with ref¬ 
erence to exchange, is the equivalency of a certain 
amount of the currency of one country in the cur¬ 
rency of another;!® the precise equivalent of the 


value of the gold coins of two nations, the relative 
melting value of each.!! When used in connection 
with currency, treasury notes, or bank bills ^^ar*^ 
means equal to gold;!® equal to gold and silver, or 
the legal tender notes of the United States;!® the 
equivalent of such notes or bills in gold and silver 
for all purposes, financial and commercial.!^ 

The words "par,” and "par value,” employed with 
reference to bonds of states and subdivisions there¬ 
of are treated in the C.J.S. titles Counties § 275, 
Drains § 12, Municipal Corporations § 1932, and 
States § 184, also 59 C.J. p 275 note 65. 

"Par value” has been held equivalent to "book 
value” see 11 C.J.S. p 522 note 18.1. ^Tar value” 
and "face value” have been held equivalent, and 
also have been distinguished see 35 C.J.S. p 382 
notes* 76, 78. Par value of bills of exchange see 
Bills and Kotes § 229; of stock see Corporations § 
198. 

PARADE. Any march or procession; especially a 
formal procession; the movement of any body mar¬ 
shaled in something like military order.!® 

licensing provisions pertaining to parades are 
treated in Licenses §§ 3 b, 30 e, 66. An unauthor¬ 
ized parade may constitute a riot as discussed in 
tho C.J.S. title Riot § 3, also 46 C.J. p 1176 note 16. 
Parades are also treated in Militia §§ 16,19, 20. 


<10) *^Paper securities” is a term 
applicable to any business paper, 
that is, paper that is or may be the 
basis of credit.—Goodwin v. B€U*re 
Sav. Bank & Trust Co., 100 A. 34, 
37, n Vt 228. 

(11) “Paper street;” one that ap¬ 
pears on a recorded plat but has nev¬ 
er been opened, or prepared for use, 
or used, as a street.—^Raiolo v. 
Northern Pac. B. Co., 122 N.W. 480, 
10$ Minn. 431. 

(12) “Paper title;” a title to land 
evidenced by a conveyance or chain 
of conveyances, the term generally 
implying that such title, while it 
has color or plausibility, is without 
substantial validity.—^Black Lt.B. 
See Adverse Possession $ 95 f, the 
index to the title Ejectment, and 
the C.J.S. title Quieting Title § 20, 
also 51 C.J. P 175 note 1$. See also 
the Descriptive-Word Index. 

(13) “Peremptory paper;" a list 
of the causes which were enlarged at 
tha, request of the parties, or which 
sto<^ over from press of business 
in court.—Blaok KD. 

(14) ‘Worthless paper** sometimes 
oalled “cats and dogs.**—^Board of 
Supervisors of Chippewa County v. 
Bennett 152 N,W, 229, 234, 185 Mich. 


99. Webster New Int.D. 

See Customs Duties § 45. 

1- NJ.—Cknrpus Juris quoted iu 
Whelan v. Conroy, 10 A.2d 636, 
640, 126 N.J.Eq. 607. 

46 C.J. P 1176 note 89. 

a. Miss.—Smith v. State. 66 So. 179, 
180, 99 Miss. 859, 35 L.BA.,N.S.. 
789. 

3. Hawaii.—Castle ▼, Eapena^ 5 
Hawaii 27, 32. 

N.J.—^Whelan v. Conroy, 10 A.2d 636, 
640. 126 N.J.Eq. 607. 

4- U.S.—^Treager v. Gordon-Alien, 
Limited, COA-Cal., 71 P.2d 766, 

788. 

5. Miss.—Smith v. State, 66 So. 179, 
180, 99 Miss. 859, 85 L.RJL,N.S., 

789. 

N.J.—Corpus juris quoted iu Whelan 
V. Conroy, 10 A.2d 636, 640, 126 N. 
J.Bq. 607, 

6m N.J.—Corpus Juris quoted iu 
Whelan v. Conroy, 10 A.2d 636, 640, 
126 N.J,Bq. 607. 

46 C.J. p 1176 note 93. 

7. N.J:—Corpus Juris quoted iu 
Whelan v. Conroy, 10 A.2d 636, 
640, 126 N.XHq. 607. 

46 aJT. P 1175 note 94. 
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a N.T.—^People v. Miller, 82 N.T.S. 
621, 623, 84 App.Div. 168. 

9. Mass.—^Commonwealth v. Haupt, 
10 Allen 38, 44. 

N.J.—^Whelan v, Conroy, 10 A.2d 636, 
640, 126 N.J.Bq. 607. 

10. N.T.—Deladeld v. Illinois. 2 Hill 
169, 26 Wend. 192, 224. 

46 C.J. p 1176 note 9. 

Similarly expressed 
“The par of exchange Is the value 
of money of one country in that of 
another, and may be either real or 
nominal. Nominal par is that which 
has been fixed by law or custom, and, 
for the sake of uniformity, Is hot 
altered, the rate of exchange alone 
fluctuating.**—^Blue Star SS. Co, v. 
Keyser, D.C.Fla., 81 F. 507, 610. 

11. N.J.—^Murphy v. Kastner, 24 A. 
664, 666, 60 N.J.Bq. 214. 

12. Ga.—Grim v. Sellars, 87 Ga., 324, 
326. 

13- N.C.—Ckdloway v. Jenkins, 63 
N.C. 147. 160. : 

14. Pa.—Harrisburg Bank v. Com¬ 
monwealth, 26 Pa. 451, 455. 

46 C.J. p 1176 notes 6 [a], 7 [a]. 

15. Webster New Int.D. 

46 C.J. p 1176 note 16. 
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FABABOX. a preposition seemingly absurd, yet 
true in fact.i® 

PABAFBENALES, In Spanish law, property ex- 
elusive of dowry, which the wife brings to the mar¬ 
riage or acquires thereafter.^"^ 

PABAPFIN. A solid consisting of a mixture of 
hydrocarbons. It is a constituent of petroleum.^^ 

PAEAFFINS. A group name for the saturated al¬ 
iphatic hydrocai'bons of the methane series, of a 
general formula CnHsn + 2 .^® 

PABAClBAPn. A distinct part of a discourse or 
writing; any section or subdivision of a writing or 
chapter which relates to a particular point, whether 
consisting of one or many sentences.^® A term that 
may be used as synonymous with the word “sec- 
tion”2i or ‘‘subdivision,”22 regardless of typograph¬ 
ical arrangement.23 The word “pai*agraph” does 
not mean the same thing as “sentence.”24 

The meaning of the word “paragraph,” as used in 
code pleading is discussed in Pleading § 87. 

PARALDEHYDE. A medicinal preparation imme¬ 
diately produced from aldehyde by the action of a 
mineral acid thereon.25 

PARALLEL. Extending in the same direction, and 
in all parts equally distant.^® In its secondary or 
popular meaning, conforming ;27 having the same 
direction or tendencylike; similar.^® It does 
not necessarily mean “on a level.”®® 


The meaning of the word “parallel” as used with 
reference to boundaries is discussed in Boundaries 
§ 4. The right to sell, lease, or consolidate rail¬ 
road companies owning or operating parallel or 
competing lines is discussed in the C.J.S- title Rail¬ 
roads §§ 201, 212, 235, also 51 C.J. p 743 note 44-p 
744 note 65, p 753 note 41-p 754 note 58, p 779 note 
76-p 780 note 4. The acquisition of control of a 
dominating interest by one railroad over the line 
of a completing or parallel railroad as a violation of 
the Federal Anti-Trust Act see Monopolies § 65. 
The right to construct telegraph and telephone lines 
along and parallel to railroad rights of way is dis¬ 
cussed in the C.J.S. title Telegraphs and Telephones 
§ 42, also 62 C J. p 54 note 54. 

Phrases employing the word are set out in the 
note.®^ 

PARALYSIS. A medical term meaning abolition 
of function, whether complete or partial; especial¬ 
ly, the loss of the power of voluntary motion, or of 
sensation, in any part of the body.®® 

Paralysis agiinns. Commonly known as palsy,®® 
sometimes called Parkinson’s Syndrome.®^ An af¬ 
fliction marked by tremor or alternate contraction 
and relaxation of the muscles of the part in¬ 
volved;®® a slow progressive disease involving the 
basal ganglia, mainly in the corpora striata, which 
might be termed the central station.®® Also de¬ 
scribed as a disease of the nueleii of the central 
nervous system, that is, the brain and upper spinal 
oord.®*^ It is progressive in its nature, and begins 


16; Ala.—Bell v. State. 48 Ala. 684, 
691, 17 Am.R. 40. 

17. Bscriche Diccionarlo. 

18. D.C.—^Knutson v. Oallswortliy, 
164 P.2d 497, 604, 82 U.S.App.D.C. 
304. 

As exempt from duty under tariff 
acts see Customs Duties § 58. 

19- D.C.—Knutson v. Gallsworthy, 
supra. 

ao. HI.—^Lehmann v. Re veil, 188 N. 

B. 631, 539, 540, 354 Ul. 262. 

46 CX p 1176 note 23. . 

21. HI.—^Lehmann v. Bevell, supra. 
46 C.X p 1176 note 24. 

TJ.S.—^Alfrey v, Colbert, Ind,T. & 
Okl., 168 P* 231, 284, 93 C.C.A. 517. 
46 C.X p 1176 note 26, . 

23. HI.—Lehmann v. Revell, 188 N. 
B. 531, 640, 364 Ill. 262. 

24. XJ.S.—^Marine v. Packham, Md.* 
52 P. 679, 681, 3 aCJ^ 210. 

25. XJ.S.—Merck v. U. S., C.C.N.T., 
147 P.. 896. 

26. Ta.—Postal Tel: Cable Co. v. 

Norfolk & W. R. Co.i 14 S.B, 803, 
806, 88 Va. 320 . . . i 


27. Va.—Postal Tel. Co. v. Parm- 
ville & P. R. Co., 32 S.B. 468, 470, 
96 Va. 661. 

20, Va.—^Postal Tel. Co. v. Parm- 
vllle & P. R. Co., supra. 

46 C.X p 1176 note 32. 

29. Va.—Postal Tel. Co. v. Norfolk 
.& W. R. Co., 14 S.B. 803, 806, 88 
Va. 920. 

30. Ill.—Cunningrham v. Peoria^ 41 
N,B. 1041. 1016, 157 Ill. 499. 

46 C.X p 1176 note 35. 

31* Phrases 

(1> “Parallel lines'' see 54 aXS. p 
561 note 21. 

(2) “Parallel. rolling" is a known 
method of rolling a hot metal bar of 
uniform cross-sectional size and 
form between a pair of smooth or 
grooved rolls for reducing its thick¬ 
ness and altering its shape.—With- 
erow Steel Corporation v. Donner 
Steel Co., D.C.N.Y., 81 P.2d 167, ,160. 

(3> Other phrases as to which 
more recent adjudications have not 
be^ found see 46 CX p 1176 note 
40-p 1177 note 47. 
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32. Or.—^Frangos v. Edmunds, 173 
P.2d 596. 602. 179 Or. 577. 

46 C.X p 1177 note 51. 

33. Va.—Old Dominion Land Co. v. 
Messick, 141 S.B. 132, 133, 149 Va. 
330. 

34. N.X—^Ligenza v. White Foundry 
Co., 66 A.2d 580, 682. 186 N.ir.Law 
436. 

Similarly expressed 
Parkinson's disease is known to 
the medical profession as paralysis 
agitans. and to the lai'man as shaky 
palsy.—Aluminum Co. of America, 
on Behalf of Defense Plant Corpora¬ 
tion V. Industrial Commission, 152 
P.2d 297, 299, 61 Arlz. 520. 

35. Pa.—Miller v. Harris, 86 A.2d 
309, 810, 349 Pa. 55. 

86. Ariz.—^Aluminum Co. of Ameri¬ 
ca, on Behalf of Defense Plant 
Corporation, v. Industrial Commis¬ 
sion, 152 P.2d 297, 299, 61 Ariz. 
520. 

37. Va.—Old Dominion Land Co. v. 
Messick, 141 S.B. 132, 183, 149 Va. 
830. 
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witli local manifestations of tremor and paralysis, 
and gradually spreads until the person so affected is 
entMy disabled.38 The symptoms of the disease 
are in the beginning a slight pain in the back, usu¬ 
ally affecting one side before the other. Following 
soreness and slight pain there will be a rigidity 
which may extend over the entire body; a rigidity 
and tremor; later there is characteristic facial ex¬ 
pression with considerable salivation and difficulty 
in standing.3^^ There are two types of the disease: 
(1) The type that frequently follows encephalitis, 
which may occur at any age. (2) The senile, arteri¬ 
al-sclerotic type which usually begins when a person 
is between Mty and sixty years of age and may ex¬ 
tend from five to fifteen years.^<> The cause of the 
disease is unknown to medical science, and it is in- 
eurable.^1 

PARAMOUNT. Higher ;^2 superior;^^ preemi¬ 
nent;^^ of the highest rank or nature.^® It is a 
word frequently used in ordinary life, and having 


no technical or legal significance calling for discrim¬ 
ination in the niceties of the meaning involved in 
the different ideas that may be drawn from a given 
situation.^® 

Paramount title* That title which will prevail 
over that which is asserted against it.^*^ 

The term "paramount title’^ is employed in vari¬ 
ous connections throughout this work, particular 
reference being made to Adverse Possession § 116, 
and Ejectment §§ 10,19, 23, and the indexes to the 
titles Covenants, Landlord and Tenant, and Mort¬ 
gages. For other references consult the Descrip¬ 
tive-Word Index. 

Other phrases employing the word "paramount'^ 
are set out in the note.^® 

PARAMOUR. A lover; a wooer or a mistress; 
now, especially, one who loves or is loved illicitly; 
one taking the place, without the rights, of a hus¬ 
band or wife.4® ^T^aramour” has been distinguished 


38. Va.—Old Dominion liand Co. v. 

Messick. supra. 

Similarly' exprassed 

(1) It is characterized as a condi¬ 
tion of the nervous system, of a 
slow and progressive nature evi¬ 
denced by trembling of the hands 
and at times the legs and feet, also 
by rigidity of the muscles of the ex¬ 
tremities, and then advancing to the 
trunk, so that eventually it produces 
a stiff spastic gait, and that subse- 
auently the posture of the patient's 
body is changed to one of forward 
flexion of the trunk €Uid head, and 
that gait eventually becomes one of 
propulsion with difficulty in sustain¬ 
ing balance. It is admitted by the 
medical experts that the true and ex¬ 
act cause of Parkinson's disease is, 
to say the least, obsctire, and for all 
practical purposes may be said to be 
unknown. Certain of the authorities 
associate Pcirkinson's disease with 
tratxma, particularly as a precipitat¬ 
ing and aggravating factor, but even 
in this respect the authorities are 
not in accoi^ Some would limit in¬ 
jury precipitating or aggravating ex¬ 
isting Parkinson's disease to trauma 
of the brain in the region of the 
basal ganglia. Others seem not to 
specify the location of traximatic In¬ 
jury necessary to precipitate or ag¬ 
gravate the syndrome. In short, 
parkinsonism, both as to its origin 
and with respect to precipitating and 
aggravating causes, is shrouded in 
medical mystery.—^Ligenza v. White 
Foundry Co., 56 A.2d 580, 582, 136 
KJ.Law 486. 

(2) ‘*The disease with which ap¬ 

pellee is concededly now afflicted is 
Parkinsonian syndrome, following 
encephalitis. . • As the dis- ^ 


ease [encephalitis] progresses, an 
aggregation of characteristic symp¬ 
toms appear, which are known as 
Parkinsonian syndrome. Strflmpell 
& Seyfarth say of these symptoms, 
that 'The slowness and impairment 
of movements, the mask-like rigidity 
of the face, and the bent position of 
the body persist for years, with con¬ 
tinually increasing exacerbations 
and only transient improvements. 
Dribbling of saliva, increased seba¬ 
ceous secretion on the face, and 
sometimes Indistinctness of speech 
and micrographla, complete the pic¬ 
ture of post-encephaJitic Parkin¬ 
sonism.' Doctor Barker mentions, in 
addition, preternatural drowsiness, 
muscular twitchings, lassitude, and 
lack of endurance, a motor restless¬ 
ness and an unmotivated depression. 
Doctor Friedman describes them as 
'rigidity of expression, a flxed stare 
with facial weakness . . . sal¬ 
ivary drooling . . • speech dy- 

sarthric (difficult in articulation).' 
The medical evidence in this record 
is that when these symptoms become 
pronounced, there is a partial de¬ 
struction of motor nerve areas, and 
the disease has reached the incurable 
stage; that rest is the indicated 
treatment, and that work of any 
kind aggravates the condition."—D. 
S. V. Flippence, CCA.Utah, 72 F.2d 
611, 612. 

39. Ariz.—Aluminum Co. of Ameri¬ 
ca, on Behalf of Defense Plant 
Corporation v. Industrial Commis¬ 
sion, 152 P.2d 297, 299, 61 Ariz. 
520. 

40. Ariz.—Aluminum Co. of Ameri¬ 
ca, on Behalf of Defense Plant 
Corporation v. Industrial Commis¬ 
sion, supra. 


41. Ariz.—Aluminum Co. of Ameri¬ 
ca, on Behalf of Defense Plant 
Corporation v. Industrial Commis¬ 
sion, supra. 

42. Mo.—^Malone v, Kansas City R. 
Co., App., 232 S.W. 782, 785. 

43. N.D.—State v. Divide County, 
283 N.W. 184, 188, 68 N.D. 708. 

Wyo.—^Board of Com'rs of Big Horn 
County V.- Bench Canal Drainage 
Dist., 108 P.2d 590, 594, 56 Wyo. 
260. 

46 C.J. P 1177 note 54. 

44. N.D.—State v. Divide County, 
288 N.W. 184, 188, 68 N.D. 708. 

Wyo.—^Board of Com'rs of Big Horn 
County V. Bench Canal Drainage 
Dist., 108 P.2d 590, 594, 56 Wyo. 
260. 

45. N.D.—State v. Divide County, 
283 N.W. 184, 188, 68 N.D. 708. 

Wyo.—^Board of Com'rs of Big Horn 
County V. Bench Canal Drainage 
Dist., 108 P.2d 590, 594, 56 Wyo. 
260. 

46. Mo.—^Malone v. Kansas City R. 
Co., App., 232 S.W. 782, 785. 

47. Ky.—^Isaacs v. Maupln, 281 S. 
W. 49, 51, 191 Ky. 527. 

46 C.J. p 1177 note 59. 

48L Phrases 

(1) 'Paramount authority;" equi¬ 
table conversion by paramount au¬ 
thority see Conversion §§ 80-38. 

(2) 'Paramount creditor^' see in¬ 
dex to title Marshaling Ajssets and 
Securities. 

(3) 'Paramount lien" defined see 
Liens § 1. 

(4) Additional phrases as to which 
more recent adjudications have not 
been found s^e 46 C.J. P 1177 note 55. 
49. Webster New Int.D« 
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from ‘‘co-respondent” see 18 C.J.S. p 282 note 41. 
The term “paramour^^ is employed in various con¬ 
nections throughout this work, particular reference 
being made to tho indexes to the titles Adultery 
and Divorce. 

PARANOIA. See Insane Persons § 2 d. 

PARAPET. A low wall about the edge of a roof, 
and considered to be a part of the roof. 50 

PARAPH. A flourish at the end of a signature, 
used in the Middle Ages as a sort of rude safeguard 
against forgery.®^ The term is also applied to the 
oMcial signature of a notary as stated in Notaries 
§ 8 . 

PARAPHENinbENEDIAMlNE. As an aniline de¬ 
rivative of a poisonous nature see Poisons § 1. 

PARAPBERNAXi. Derived from the Greek “para,” 
meaning near or besides, and “phema,” meaning 
dowry, thus signifying extra the dowry.52 "Para¬ 
phernal property^ is defined in Husband and Wife 
§ 469. 

PARAPHERNALIA.. The word has been defined 
as meaning miscellaneous articles; belongings.53 

The word “paraphernalia,” as employed to denote 
the wife’s articles of wearing apparel and of per¬ 
sonal ornament, is discussed in Husband and Wife 
§ 23 a. As used in criminal statutes relating to 


gaming see Gaming § 98, and as used in statutes 
making gaming paraphernalia a nuisance see Nui¬ 
sances § 48. 

PARASYMPATHETIC NERVOUS SYSTEM. See 
66 C.J.S. p 6 note 5* 

PARCEL. The word “parcel” has a very wide and 
varied meaning.®^ In one sense it denotes a num¬ 
ber or quantity of things put up together a 
small bundle a small package something in¬ 
closed in a wrapper.ss 

In law the word means a part;5® a part of the 
whole taken separately;50 a part taken either sej)- 
arately or belonging to the whole, a share, a por¬ 
tion, a constituent or integral part, an indefinite 
quantity or measure;5i a piece;52 a portion;53 a 
portion of anything taken separately; a fragment 
of a whole;54 a separate or separable part.55 

As used with reference to land, the word “parcel” 
means a contiguous quantity of land in possession 
of, or owned by, or recorded as the property of, the 
same claimant, person, or company;55 part of an 
estate.57 It is applied peculiarly to the land itself 
and is never employed to describe improvements.®® 
In the case of riparian land it may include certain 
rights in the flow of the stream.®® 

“Parcel” and “lot” have been held to be synony¬ 
mous, and also not synonymous, see 54 C.J.S. p 841 
notes 44, 50. ‘Tarcel” has been distinguished from 


so. Wis.—^Forkenbridge v. Excelsior 
Mut Building & Loan Ass’n, 2 N. 
W.2d 702, 703, 240 Wis. 82. 

51. Webster New Int.D. 

52. La.—^Le Bceuf v. Melancon, 69 
So. 102, 103, 131 La. 148. 

53. Del.—State v. Caruso, 82 A.2d 
771, 776, 8 Terry 810. 

Tebhsioal and nonteohnloal senses 
**Thi8 word was used at common 
law to designate the articles which 
a bride brought with her at her mar¬ 
riage or which the wife possessed 
beyond her dower, and hence the 
word came to include appendages; 
ornaments; trappings. Webster D. 
1850, 1874; Worcester D. 1868. In 
its technical application and accord¬ 
ing to its earlier popular use, there¬ 
fore, the word connotes articles ap¬ 
pendant or appurtenant to a particu¬ 
lar status, order, or calling. That 
the word in its nontechnical sense 
still retains the idea of pertinence 
or appendance is dear from the def¬ 
initions and illustrated use of the 
word by the later lexicographers, 
viz.: Miscellaneous articles of 

equipment or adornment; appendag¬ 
es; belongings; such as ^e para¬ 


phernalia of an invalid.* Standard 
D. (1895). Furnishings or apparatus; 
articles of equipment, as the ‘para¬ 
phernalia of a circus;* ‘equestrian 
paraphernalia.’ Webster New Int-D. 
(1910). ‘Also the articles that com¬ 
pose an apparatus, outfit or equip¬ 
ment; the mechanical accessories of 
any function or complex scheme; 
appointments or appurtenances in 
general.* Murray New Eng.D. 1905.” 
—State V. Nadeau, 123 A. 236, 237, 
81 N.H. 183. 

54, N.Y.-^ohnson v. Sirret, 46 N.E. 

1035, 1037, 153 N.T. 61. 

46 C.J. P 1178 note 77. 

65. N.T.—Miller v. Burke, 6 Daly 
171, 173. 

56. N.C.—State v. Brown, 12 N.C. 
137, 138, 17 Am.D. 662. 

57, D.S.—U. S. V. Goldback, C.C.Va, 
26 F.Cas.No.15,222, 1 Hughes 529, 
580. 

46 0.jr. P 1178 note 82. 

53. Eng.—^Maguire v. Porter [1905] 
2 Ir. 147, 158. 

59. Ill.—People V. Chase, 70 IllA.pp. 
42, 44. 

6a N.C.—State v. Brown, 12 N.U 
137, 188, 17 Am.D. 662. 
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6L N.T.—Johnson v. Sirret, 46 NJB3. 
1036, 1037, 163 N.T. 61. 

62. Ill.—^People v. Chase, 70 IlLApp. 
42, 44. 

Tenn.—State v. Baldwin TJnlv., 37 S. 
W. 1, 2, 97 Tenn. 868. 

63. N.T.—Johnson v. Sirret, 31 N, 
T.S. 917, 918, 83 Hun 317, 319. 

46 C.J. P 1178 note 89. 

64, Ill.—^People v. Chase, 70 IlhApp. 
42, 44. 

46 C.J. P 1178 note 90. 

65, N.T.—Johnson v. Sirret, 46 N.E. 
1036, 1037, 153 N.T. 61. 

6& Fla—State v. Jordan, 17 So. 

742, 745, 36 Fla. 1. 

46 C.J. p 1178 note 92. 

67. N.T.—Coatsworth v. Lehigh 
Valley R. Co., 131 N.T.S. 300, 801, 
73 Misa 645. 

46 CJ. P 1178 note 93. 

68. Cal.—Canty v. Staley, 123 P. 
262, 264, 162 Cal. 379. 

46 C.J. P 1178 note 96. 

69. Ol.—Q-allatin v. Corning Irr. 
Co., 126 P. 864, 867, 163 Cal. 406, 
Ann.Cas.l914A 74—^Rose v. Mes- 

I mer, 75 P. 906, 907, 142 Cal. 322. 
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bulk" see 12 C.J.S. p 556 note 8, and ^letter" 
see 52 C.J.S. p 1054 note 93. 

The statutory provisions that separate parcels of 
land shall be separately valued and assessed is 
treated in the C.J.S. title Taxation § 407, also 61 
C.J. p 633 note 6-p 634 note 26. 

Phrases employing the word ^^parcel" are set out 


in the note.^O 

PABCENABT and PAECENEB. See the C.J.S. 
title Tenancy in Common § 3, also 62 C.J. p 408 note 
6-p 409 note 15. 

PABOHMENT. Sheep-skins dressed for writing.?^ 
PAB DELIOTXJM. Equal guilt.72 


70. Slirases 

(1) “Bill of parcels*' see 10 C.J.S. 
p 383 note 61. 

(2) ‘*Parcel sale;” as relating to 
the trade in grain, a term which 
means that a definite quantity of 
grain has been placed in ah ocean 
vessel with any other freight, to be 


delivered at a definite port, to which 
the vessel is bound by its charter.— 
Heyworth v. Miller Grain, etc.. Co., 
73 S.W. 498, 490. 174 Mo. 171. 

(3) Other phrases as to which 
more recent adjudications have not 
been found see 46 C.J. P 1178 notes 
82 [a], 92 £a3-£f]. 


71. Black Ii.D. 

Tariff regulations applicable to 
parchment paper see Customs Du¬ 
ties S 44. 

72. Black UD. 

”In pari delicto” see 42 C.J.S. p 490 
notes 21-27. 
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PARDONS 

This Title includes grants of exemption from punishment for crime committed, by general pardon 
or amnesty as well as in individual cases, and whether absolute or conditional, and, more particularly, 
remissions of the whole or part of the sentence imposed, reprieves from execution of the sentence, and 
commutation of the punishment to a lower grade or lesser amount; nature and scope of the pardoning 
power in general; constitutional and statutory provisions relating thereto; in what cases and to whom 
and for what offenses pardons, etc., are allowed; authority to grant and proceedings to obtain par¬ 
dons, etc.; issuance, requisites, validity, construction, and effect of instruments of pardon, reprieve, com¬ 
mutation of sentence, etc., and effect of conditions therein; and pleading pardons, etc., and proof there¬ 
of by way of defense. 

ICatters not in this Title, treated elsewhere in this worl^ see DescriptiTe-Word Index 


Analysis 

§ 1. Terminology—p 562 

2. Existence, source, and nature of power—^p 565 

3. Authority to pardon—^p 565 

4. —r- Offenses subject to pardon—^p 569 

5. Extent of power—^p 569 

6. Ground for exercise of power—^p 571 

7. Application, issuance, requisites, and validity—^p 572 

8. -Application and proceedings thereon—^p 572 

9. -Time of granting pardon—p 572 

10. -Requisites and validity—^p 573 

11. Construction and operation—575 

12. Revocation—^p 580 

13. General amnesty—^p 581 

14. Reprieve—^p 581 

15. Commutation of sentence—583 

16. Conditional pardon—^p 592 

17. Parole—^p 598 

18. -Purpose, construction, and validity of statutes—p 599 

19. ^-Authority to parole—p 600 

20. -Who may be paroled; application and proceedings—^p 603 

21. -Requisites, validity, and acceptance—p 608 

22. -Construction, operation, and effect—p 610 

23. — Revocation, suspension, or modification—p 613 
24.. — Bond—^p 622 

25. — Indictment for violation of parole—^p 622 

26. -Discharge—p 622 

27. Pleading pardon—p 623 

28. Proof of pardon or commutation of sentence-^p 623 

See also descriptive word index in the back of this Volume 
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§ 1 

§ 1. Terminology 

a. In general 

b. Pardon 

c. Amnesty 

d. Commutation 

e. Reprieve 

f. Parole 

a. In General 

The real nature and legal effect of a document man¬ 
ifesting an act of clemency by the chief executive of the 
state or nation, rather than the name by which the 
flocument is denominated, are controlling. 

The real nature and legal effect of a document 
manifesting an act of clemency by the chief execu¬ 
tive of the state or nation, rather than the name 
jyy which the document is denominated, are con¬ 
trolling.^ In some states there are only two meth- 
.ods provided by law for remission of an unsatisfied 
sentence, one being by a pardon or commutation of 
sei^tence by the governor and the other being by 


discharge of the prisoner under a statute relating 
to parole.2 Whether an appellate court’s reduction 
of punishment is a judicial act distinct from com¬ 
mutation, pardon, or parole is discussed in Criminal 
Law § 1946. 

b. Pardon 

A pardon Is an executive act of grace which exempts 
an individual from the punishment the law inflicts for a 
crime he has committed. It Is full or partial accordingly 
as it absolves the recipient of all or only a portion of 
the legal consequences of his crime; and it is condition¬ 
al or absolute accordingly as it does or does not make 
its operation, or continued operation, depertd on a con¬ 
dition precedent or subsequent. 

A pardon is an act of grace proceeding from the 
power intrusted with the execution of the laws, 
which exempts the individual on whom it is be¬ 
stowed from the punishment the law inflicts for a 
crime he has committed it is the private, although 
official, act of the executive magistrate delivered 
to the individual for whose benefit it is intended.^ 
There are several kinds of pardons; thus a pardon 


•1. U.S.—^Lupo V. Zerbst, C.C.A.Ga., 
92 F.2d 362. 

Kan.—Jones v. Morrow, 121 P.2d 219, 
154 Kan. 588. 

As far as partionlar ease is coii- 
pomed, it may not be material 
whether the name “commutation*' or 
the name “pardon** is applied to an 
Instrument.—^Lynn v. Schneck, 30 P. 
2d 117, 139 Kan. 138. 

m.—People ex rel. Milbum v. 
Nierstheimer, 82 N.E,2d 438, 401 
HI. 465, certiorari denied 69 S.Ct, 

.402, 336 U.S. 904, 93 KEd.- 

People ex rel. Richardson v. Ragren, 
79 IT.B.2d 479, 400 Ill. 191—People 
px rel. Ross v. Rasren, 64 N.E.2d 
862, 392 HI. 465. 

Severity of penalty imposed cannot 
be xelazed except by action of the 
governor under the powers conferred 
pn him or by application of a statute 
relating to parole.—^People v. Nowak, 
55 N.E.2d 63, 387 lU. 11. 

Belease before service of correct 
maximum sentence depends on action 
PfUrole board or executive clem¬ 
ency’ of the governor.—^Edwards v. 
Hudspeth, 151 P.2d 698, 159 Kan. 37. 

Where person cannot be paroled 
under the statutes, as where he is 
^nvicted of being an habitual crim¬ 
inal, he must serve the entire sen¬ 
tence unless such sentence be com¬ 
muted or he be pardoned by the 
governor.—^Henry v. Webb, 150 P.2d 
593, 21 Wash.2d 283. 

After commutation of sentence of 
person who, under the statutes, can¬ 
not be paroled, such as a person 
m>nyicted of being an habitual crim¬ 
inal, he may not be released from 
^ustody except by executive order 


granting conditional or full pardon. 
—^Henry v. Webb, supra. 

3. XT.S.—17. S. ex rel. Forino v. Qar- 
finkel, C.aA.Pa., 166 F.2d 887. 

Mo.—Corpus Juris quoted in State ex 
rel. Stewart v. Blair, 203 S.W.2d 
716, 718, 356 Mo. 790—Hughes v. 
State Board of Health, 159 S.W.2d 
277, 348 Mo. 1236—State v. Jacob¬ 
son, 162 S.W. 1061, 348 Mo. 258— 
Corpus Jttris quoted in Lime v. 
Blagg, 181 S.W.2d 683, 685, 345 Mo. 
1 . 

N.T.—^People ex rel. Prlsament v. 
Brophy, 38 N.R2d 468, 287 N.Y. 
132. 

Tex.—Ex parte Miers, 64 S.W.2d 778, 
124 Tex.Cr. 592—Snodgrass v. 
State, 160 S,W. 162, 67 Tex.Cr. 616, 
41 L.R.A.,N.Sn 1144. 

46 C.J. p 1181 note 1. 

Suspension of sentence see Criminal 
Law S 1618. 

Term is used to describe a com¬ 
plete and total cancellation of pun¬ 
ishment.—^Lupo v. Zerbst, C.C~AuGa., 
92 P.2d 362. 

Other defloitions 

(1) An act of grace and mercy be¬ 
stowed by the state, through its 
chief executive, upon offenders 
against its laws.—<iorpus Juris died 
iin Holliman v. Cole, 34 P.2d 697, 598, 

168 Okl. 473—46 C.J. p 1181 note 1 
Ib] (6). 

(2) A declaration on record by the 
chief magistrate of a state or coun¬ 
try that a person named is relieved 
from the legal consequences of a 
specific crime. 

Ala.—^Hogan v. Hartwell, 7 So.2d 889, 
242 Ala. 646. 

Mo.—State v. Jacobson, 162 S.W.2d 
1061, 848 Mo, 258—^Lime v. Blagg, 
131 S.W.2d 583, 345 Mo. 1. 
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(3) The exercise of executive clem¬ 
ency.—State V. Meyer, 87 N.W.2d 8, 
228 Minn. 282—46 C.J. p 1181 note 1 
fb] (8). 

(4) The exercise of the sovereign's 
prerogative of mercy.—Common¬ 
wealth ex rel. Banks v. Cain, 28 A.2d 
897, 845 Pa. 681, 143 A.L.R. 1478. 

(5) Additional definitions. 

U.S.—^In re Ringnalda, D.C.Cal., 48 F. 
Supp, 975. 

Ga,—United States v. Athens, 36 Ga. 
344—Randall v. State, 36 S.E.2d 
450, 78 Ga.App. 364. 

Pa.—Commonwealth v. Quaranta» 146 
A. 89, 295 Pa. 264. 

46 C.J. p 1181 note 1 [b]. 

Bemission of guilt 
(1) A pardon Is defined as remis¬ 
sion of guilt.—Warren v. State, 74 S. 
W.2d 1006, 127 Tex.Cr. 71—46 C.J. 
p 1181 note 1 [b] (1), (2). 

(2> However, the term has been 
distinguished from “remission.**—U. 
S. V. Morris, C.C.N.T., 26 P.Cas.No. 
16,816, 1 Paine 209, affirmed 10 Wheat 
246, 6 L.Ed. 314—54 C.J. p 107 note 28 
[a]. . 

(3) Also it has been distinguished 
from “remit**—^In re Court of Par¬ 
dons, 129 A. 624, 3 N.J.Misc. 685— 
64 C.J. p 107 note 41 [a]. 

(4) Pardoning power as extending 
to remission of fines see IB^ines $ 18. 

A N.T.—^People ex rel. Prlsament 
V. Brophy, 38 N.B.2d 468, 470, 287 
N.T. 132. 

46 C.J. p 1181 note 1 [d]. 

Aa executive pardou is an execu¬ 
tive act of grace exempting an ins 
dividual from punishment for a 
crime he has committed.—^People ex 
rel. Prlsament v. Brophy, supra. 
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may be full® or partial,® absolute*^ or conditional.® 
A pardon is full when it freely and unconditionally 
absolves the person from all tiie legal consequences 
of his crime and of his conviction, direct and col¬ 
lateral, including the punishment, whether of im¬ 
prisonment, pectmiary penalty, or whatever else 
the law has providedit is partial where it remits 
only a portion of the punishment or absolves from 
only a portion of the legal consequences of the 
crime.^® A pardon is absolute where it frees the 
criminal without any condition whatever and it 
is conditional where it does not become operative 
until the grantee has performed some specified act, 
or where it becomes void when some specified event 
transpires.^^ 

c. Amnesty 

Amnesty Is a general pardon of a class of persons 
guilty of treason or other high political offenses. 

Amnesty is an act of oblivion a general pardon 
of the offenses of subjects against the government, 
or the proclamation of such pardon.^^ It commonly 
denotes the general pardon to rebels for their trea¬ 
son and other high political offenses, or the for¬ 
giveness which one sovereign grants to the sub¬ 


jects of another, who have offended by some breach 
of the law of nations.^® 

d. Commutatioii 

Commutation of sentence or punishment Is the change 
of a punishment to which a person has been condemned 
to a less severe one. 

Commutation of sentence or punishment is the 
change of a punishment to which a person has been 
condemned to a less severe one.^® It is distinguish¬ 
able from a pardon,and, although commutation 
generally, like a pardon, is an act of executive clem- 
ency,i® commutation, under statutory authority, as 
a reward for good conduct during confinement, is 
distinguished from clemency extended as a mat¬ 
ter of grace in that it must be earned by the con- 
vict.i® 

e. Eeprievo 

A reprieve Is the withdrawal of a sentence for an 
interval of time whereby the execution Is suspended. 

A reprieve is the withdrawing of a sentence for 
an interval of time whereby the execution is sus¬ 
pended.®® Reprieves have been classified as being 


8. Ohio.—State ex rel. Gordon v. 
Zansrerle. 26 N.E.2d 190, 136 Ohio 
St. 871. 

Tex.—-Warren v. State, 74 S.W.2d 
1006, 127 Tex.Cr. 71. 

46 C.J. p 1182 note 2. 
e. Ohio.—State ex rel. Gordon v. 
Zansrerle, 26 N.K2d 190, 136 Ohio 
St. 371. 

Tex.—Warren v. State, 74 S.W.2d 
1006, 127 Tex.Cr. 71. 

46 C.J. p 1182 note 3. 

7. Ohio.—State ex rel. Gk)rdon v. 
Zangrerle, 26 •N.E.2d 190, 136 Ohio 
St 371. 

Or.—Fehl V. Martin, 64 P.2d 631, 156 
Or. 468. 

46 O.J. p 1182 note 2. 

8. Ohio.—State ex rel. Gordon v. 
Zansrerle, 26 K.E.2d 190, 136 Ohio 
St 371. 

Or.-Pehl V. Martin, 64 P.2d 631, 166 
Or. 453. 

Tex.—Warren v. State, 74 S.W.2d 
1006, 127 Tex.Cr. 71. 

46 O.J. p 1182 note 4. 

9. Tex.—Warren v. State, supra. 

46 C.J. p 1182 note 2 [a], 

10. Ga.—Handall v. State, 36 S.E.2d 
460, 73 Ga.App. 364. 

Tex.—Warren v. State, 74 S.W.2d 
1006, 127 Tex.Cr. 71. 

46 C.J. p 1182 note 8 [a]. 

11. Or.—Pehl V. Martin, 64 P.2d 
681, 166 Or. 463. 

12. Ga.—Bandall v. State, 36 S.E.2d 
460, 78 Ga.App. 864. 

Or.—Few r. Martin, 64 681, 166 

Or. 466. 1 


r Tex.—Warren v. State, 74 S.W.Zd 
1006, 127 TexCr. 71. 

46 Cjr. p 1182 note 9. 

Commutation as conditional pardon 
see infra subdivision d of this 
section. 

Parole as conditional pardon see in¬ 
fra subdivision f of this section. 

13. Pa.—Commonwealth v. Hamburg 
Magistrate, 158 A. 629, >631, 104 
Pa.Super.. 221. 

46 C.J. p 1182 note 6. 

14. Pa.—Commonwealth v. Hamburg 
Magistrate, supra^ 

46 C.J. p 1182 note 6. 

15. PhlUpplne.—Villa v. Allen, 2 
Philippine 436. 

46 C.J. p 1182 note 7. 

16. Pla.—Stone v. Burch, 164 So. 
128, 114 Pla. 460. 

Mo.—lOorpxis Taxis quoted in Lime v. 
Blagg, 131 S.W.2d 583, 686, 346 Mo. 
1 . 

N.T.—People v. Larkman, 244 N.T.S. 
431, 137 Misc. 466. 

Or.—^Pehl V. Martin, 64 P.2d 631, 155 
Or. 468. 

46 C.J. p 1188 note 10. . . 
fftmllar definiiionB 

U.S.—^Lupo V. Zerbst, C.C.A.Ga., 92 
P.2d 362. 

Pla.-^tone v. Burch, 154 So. 128, 
114 Pla. 460. 

Okl.—Ex parte Denton, 101 P.2d 276, 
69 Okl.Cr, 204. 

Pa.—Commonwealth ex rel. Banks v. 
Cain, 28 A.2d 897, 346 Pa. 681, 143 
A.L.R. 1478. 


S.C.—^Pittman v. Richardson, 23 SJB. 

2d 17, 201 S.C. 344. 

46 C.J. p 1183 note 10 [a]. 

Statutory definitioii. of commuta¬ 
tion of sentence as the substitution 
of a lesser for a greater punishment 
is accorded effect.—State ex rel. Gor¬ 
don V. Zajigerle, 26 H.E.2d 190, 136 
Ohio St. 871. 

17. Kan.—^In re Charles, 222 P. 606, 
115 Kan. 323. 

46 C.J. p 1183 note 10 [d. 
“Conditional pardon^ distinguished 
Pla.—^Stone v. Burch, 164 So. 128, 114 
Pla. 460. 

46 C.J. p 1183 note 9 [c], p 1183 note 
10 £b] (1). 

18. Ohio.—In re Victor, 81 Ohio St. 
206. 

19. Tex.—^Ex parte Anderson, 192 S. 
W.2d 280. 149 Tex.Cr. 189. 

Whether allowance for good behavior 
matter of right or of grace see the 
O.J.S. title Prisons § 21, also 60 C. 
J. p 348 notes 24-26. 

20. Mo.—Corpus Juris quoted in 
Lime V. Blagg, 131 aW.2d 683, 585, 
845 Mo. 1. 

46 C.J. p 1183 note 12. 

Corpus Juris dted in support of a 
holding that the executive order in 
question did not constitute a re¬ 
prieve.—Jones V. Morrow, 121 P.2d 
219, 223. 154 Kan. 688. 

Similar definitions 

Pla.—^Ex parte Hydei 192 So. 169, 
, 140 Pla. 494. 
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of three kinds: (1) Ex mandatio regis.2i (2) Ex 
arbitrio judicis.^^ (3) Ex necessitate legis, as 
where the person convicted is pregnant with a quick 
child or has become insane.23 

f. Parole 

A parole Is the conditional release of a convict be- 
fore the expiration of his term, to remain subject, during 
the remainder thereof, to supervision by the public au- 
thorlty and to return to Imprisonment on violation of the 
condition of the parole. 


A parole is the conditional release of a convict 
before the expiration of his term, to remain subject, 
during the remainder thereof, to supervision by the 
public authority and to return to imprisonment on 
violation of the condition of the parole.24 In some 
cases a parole is regarded as a form of conditional 
pardon,25 but in other cases a radical difference be¬ 
tween a parole and a pardon is recognized^® and it 
is held that a parole is not a conditional pardon.27 
A parole has been said to be but an indefinite re- 


Ky.—^Lovelace v. Common-weaJth, 147 
S.W.2a 1029, 285 Ky. 326. 

Or.—Fehl v. MarUn, 64 P.2d 631, 166 
Or. 463. 

Tex.—^Bx parte Black, 69 S.W.2d 828, 
123 Tex.Cr. 472. 

46 C.J. p 1153 note 12 [aj. 

Statutory definition of "reprieve** 
as the temporary suspension by the 
governor of the execution of a sen¬ 
tence is accorded eifect.—State ex 
rel. Gordon v. Zangerle, 26 N.E.2d 
190, 136 Ohio St. 371. 

^*Bespite»» Is synonymous with "re¬ 
prieve.**—State V. Blaine County 
Eighteenth Judicial Dist. Ct., 237 P. 
625. 73 Mont, 641—46 C.J. P 1133 note 
12 [a] (5)--64 C.J. P 725 note 10 [bj. 

21. Ohio.—Sterling v. Drake, 29 
Ohio St. 467, 23 Am.R. 762. 

16 C.J. p 1333 note 83—46 C-J. P 1183 
note 13. 

22. Ohio.—Sterling v. Drake, supra. 
16 C.J. p 1333 note 33—46 C.J. P 1133 

note 14. 

23. Mo.—^Lime v. Blagg, 131 S.W.2d 
683. 345 Mo. 1. 

16 aJ. p 1883 note 38—46 C.J. P 1183 
note 15. 

24k Ky.—Board of Prison Comrs. v. 

De Moss. 163 S.W. 183, 157 Ky. 289. 
46 C.J. p 1188 note 17. 

••Probation** distinguished see Crim¬ 
inal Law S§ 1571 b (2) (a), 1618 b 
( 2 >. 

"Suspension of sentence*' distinguish¬ 
ed see Criminal Law S 1618 b <1). 
Corpus Juris dted in support of a 
holding that the executive order in 
OLxtestion did not constitute a parole, 
the person released not having par¬ 
ticipated In the order and not hav¬ 
ing agreed to perform conditions of 
any kind or character respecting his 
release from custody.—^Jones v. Mor¬ 
row, 121 P.2d 219, 228, 164 Kan. 888. 
Other definitions 

(1) The release of a convict firom 
imprisonment on certain conditions 
to be observed by him, and a sus¬ 
pension of his sentence during his 
liberty thus granted. 

Okl.—Ex parte MOse, 124 P.2d 264, 
74 Okl.Cr. 134—Ex parte Poster, 61 
P.2d 87, 66 Okl.Cr. 50—Ex parte 
Ford, 287 P. 1057, 46 Okl.Cr. 247. 
Tex .—Argon v. State, 68 S.W.2d 108, 
123 Tex.Cr. 161.. 

46 C.J. p 1183 note 17 [al (1). .. 


(2) A conditional and revocable re¬ 
lease, on his own recognizance or 
subject to supervision provided by 
statute, of a prisoner with an Inde¬ 
terminate or unexpired sentence.— lEx. 
parte Allen, 81 P.2d 168, 27 Cal.App. 
2d 447. 

<3) A penological measure for the 
disciplinary treatment of prisoners 
who seem capable of rehabilitation 
outside prison walls.—Common¬ 
wealth ex rel. Banks v. Cain, 28 A.2d 
897, 346 Pa. 681, 143 A.L.R. 1473. 

<4) That procedure by which a 
prisoner who must in any event be 
returned to society at some time in 
the future is allowed to serve the 
last portion of his sentence outside 
prison walls and under strict super¬ 
vision. as preparation for his eventu¬ 
al return to society.—Gellers v. 
Bridges, 16 So.2d 293, 168 Pla. 686, 
148 A.L.R. 1240. 

(5) Additional definitions. 

Xr.S.—^Ex parte Rupert, D.C.Tex., 88 
F.Supp. 152. 

Cal.—^Ex parte Peterson, 92 P.2d 890, 
14 Cal.2d 82—Ex parte Allen, 81 P. 
2d 168, 27 Cal.App.2d 447. 

Mo.—State v. Brinkley, 193 S.W.2d 
49, 364 Mo. 1051. 

Pa.—Commonwealth ex rel. Lerner v. 
Smith, 30 A.2d 847, 151 Pa-Super. 
263. 

Tex.—^Bx parte Black, 69 S.W.2d 828, 
123 Tex.Cr. 472. 

Vt.—^Bx parte Gordon, 166 A. 905, 106 
Vt. 277. 

46 C.J. p 1183 note 17 Ca] (2). 
ITature 

A parole is in the nature of a 
grant of partial liberty or a lessen¬ 
ing of restrictions to a convicted 
prisoner.—McCoy v. Harris, 160 P.2d 
721, 108 Utah 407. 

25. Or.—Felil v. Martin. 64 P,2d 681, 
166 Or. 465. 

Vt.—^Bx parte Paiiuette, 27 A.2d 129, 
112 Vt. 441—Ex parte Gordon, 166 
A. 905, 106 Vt. 277. 

46 aJ. p 1184 note IS] 

XU its essential dhavaotezistlosy a 
parole cannot be distinguished from 
a conditional pardon.—parte Pe¬ 
terson, 92 P.2d 890, ^4 Cal.2d 82. 

Xn Missouxi . . 

(1) There aro cases supporting the 
view that a parole is a conditional 
pardon.—>State v. Donnell. 134, B.W. 
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2d 1008, 353 Mo. 878—State v. Mur¬ 
phy, 188 S.W.2d 898, 845 Mo. 358— 
State V. Asher, 246 S.W. 911. 

(2) In a subsequent case it was 
held that a parole is not a condi¬ 
tional pardon.—State v. Brinkley, 193 
S.W.2d 49, 354 Mo. 1051. 

(3) Still later. State v. Asher, su¬ 
pra, and State v. Brinkley, supra, 
were distinguished in that the former 
dealt with a parole granted by the 
governor and the latter with a stat¬ 
utory judicial parole; but it was 
noted that, while an executive condi¬ 
tional pardon Is often spoken of as a 
parole, technically the governor does 
not grant paroles, but only pardons, 
either absolute or conditional.—State 
V. Blair, 203 S.W.2d 716, 866 Mo. 790. 

(4) A particular sick parole order 
was distinguished from a conditional 
pardon.—^Lime v. Blagg, 131 S.W.2d 
583, 345 Mo. 1. 

26. Pa.—Commonwealth ex reL 

Banks v. Cain, 28 A.2d 897, 845 Pa. 

681, 143 A.L.R. 1478. 

Xu Kentucky 

(1) Such distinction is recognized. 
—^Mahan v. Buchanan, 221 S.W.2d 
946, 310 Ky. 832—46 C.J. P 1184 note 
19. 

(2) In one ccise, however, it was 
said that a parole partakes of the 
nature of a pai^on.—^Lovelace v. 
Commonwealth, 147 S.W.2d 1029, 285 
Ky. 826. 

Parole is not act of amnesty 
Fla.—Sellers v. Bridges, 16 So.2d 293 

153 Fla. 586, 148 A.L.R. 1240. 
Parole is not a forgiving 
U.S.—^Ex parte Rupert, D.CTex., 38 

FvSupp. 162. 

27. K.J.—In re Court of Pardons, 

129 A. 624, 8 N.J.Miao, 586. 

Xu Ohio 

(1) It is so held by the supreme 
court.—State v. Peters, 4 N.E. 8l« 43 
Ohio St 621. 

(2) In a case wherein the court of 
appeals was dealing with a condi¬ 
tional release it was said that the 
release or x>afQle authorized hy an 
indeterminate sentence law was in 
no sense a pardon, but. in another 
part of the opinion the release was 
spoken of as a conditional pardon. 
—^Mortpn v» Thomas, X6X NJB. 868, 27 
Ohio App. 436. ' 
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prieve.^® A particular sick parole order, however, 
may not, strictly speaking, be a reprieve, although 
it is in the nature thereof.®® 

§ 2. Existence, Source, and Nature of Power 

The pardoning power is a sovereign or governmental 
power which is Inherent in the state or people, and which 
the people may, by constitutional provision, confer on any 
officer or department; It is not inherent in any officer or 
department of the state. 

The pardoning power is not inherent in any offi¬ 
cer of the state, or any department of the state, 
but, instead, is a sovereign power inherent in the 
state^^ or a governmental power inherent in the 
people^^ may, by constitutional provision, con¬ 
fer it on any officer or department as they see fit.33 
The constitution of a state is, of course, the source 
of the governor’s power to grant pardons when such 
power is conferred on him by the constitution.®^ 
While it has been said that there are many reasons 
why a power of this kind should be confined to the 
highest executive officer,® 6 and that it is not a 
judicial power,®® it has also been asserted that it 
is neither naturally nor necessarily an executive 
function.®*^ At any rate, the power of the govern¬ 
or to grant pardons, when conferred on him by the 
constitution of the state, discussed infra § 3 b, is an 
executive power and function.®® 

The pardoning power, whether exercised under 
the federal or state constitution, is the same in its 
nature and effect as that exercised by the represent¬ 
atives of the English crown in this country in co¬ 


lonial times.®® 

The pardoning power is in derogation of the 
law,^^ that is to say, if laws could always be enacted 
and administered so as to be just in every circiun- 
stance to which they are applied there would be no 
need of the pardoning power.^i 

§ 3* Authority to Pardon 

a. In general 

b. Gk>vemor or board 

c. Courts or judges 

d. Legislature 

e. County or municipal officers 

f. Regulation of power 

a. In General 

Under constitutional provisions the granting of par¬ 
dons is within the.province of the executive department 
of the state or nation, as the case may be. 

At common law pardons proceeded from the 
crown by virtue of its prerogative,^® subject to cer¬ 
tain legal limitations,^® or from parliament, the 
more comprehensive body, in the exercise of its 
supreme authority.^^ 

In the United States the matter of granting a 
pardon is within the province of the executive de¬ 
partment of the state or the United States, as the 
case may be,^® under pertinent constitutional pro¬ 
visions.^® The president of the United States has 
power, under the federal Constitution, to grant 
pardons^*^ for offenses against the United States, 


28. Ky.—^Lovelace v. Commonwealth, 
147 S.W.2d 1029, 1033, 285 Ky. 326, 
28. Mo.—Lime v. Blagrgr, 181 S.W.2d 
583, 345 Mo. 1. 

aa Ariz.—Laird v. Sims, 147 P. 738, 
16 Ariz. 621, L.R.A.1915P 619. 

46 C.J. p 1184 note 23. 

Governor has no Inherent power or 
authority, or any power other than 
that conferred, to grant pardons. 
Ark,—State ex rel. Attorney General 
V. Irby, 81 S.W.2d 419, 190 Ark. 
786, certiorari denied Irby v. State 
of Arkansas ex rel. Attorney Gen¬ 
eral, 56 S.Ct 136, 296 U.S. 616, 80 
L.Ed. 437. 

Ind.—State v. Shumaker. 164 N'.B. 
408, 200 Ind. 716, 68 A.L.R. 218. 

aL N.T.—People v. Larkman, 244 N. 

Y.S. 481, 137 Misc, 466. 

-Tex.—Ex parte Miers, 64 S.W,3d 778, 
124 Tex.Cr. 592, . 

32. Kan.^Jamison v.-Flanner, 228 
P. 82, 116 Kah, 624. 

46 C.J. p. 1184 note 28. 

83. Ariz.—Laird v. Sims. 147 p. 738, 
.16 Ariz. 621, L.R.A.1916P 619. 

46 0,J. p 1184 notes 22, 

84. |T.Y.—Manilla v. Moran, 67 N.T. 


S.2d 833, 188 Misc. 325, affirmed 
70 N.T.S.2d 631, 272 App.Div. 859. 
appeal denied 72 N.T.S.2d 420, 272 
App.Biv. 971, appeal dismissed 75 
N.E.2d 265, 257 N.Y. 693, affirmed 
83 N.E.2d 696, 298 N.Y. 796. 

Power is not derived Arom statute 

Tenn.—State v. McCorkle, 40 S.W.2d 
1015, 163 Tenn. 101, motion denied 
43 S.W.2d 496, 163 Tenn. 496. 

35. Mich,—^Rlch v. Chamberlain, 62 
N.W. 584, 104 Mich. 436, 27 L.R.A. 
573. 

46 C.J.,p 1164 note 26. 

36, N.Y.—People V. Larkman, 244 N. 
Y.S. 431, 137 Mlsa 466. 

87. Kan.—Jamison v. Planner, 228 
P. 82, 116 Kan. 624. 

46 C.J. p 1184 note 27, 

38. N.T.—Vanilla v. Moran, 67 N.Y. 
S.2d 833, 188 Misc. 325, affirmed 70 
N.Y.S.2d 631, 272 App.Div. 859, ap¬ 
peal denied 72 N.Y.S.2d 420, 272 
App.Div. 971, appeal dismissed 75 
N.B.2d 265, 257 N.Y. 593, affirmed 
83 N.B.2d 696, 298 N.Y. 796. 

39. CaL—^People v. Bowen, 43 Cal. 
439, 13 Am.R. 148. 

46 C.J. p,1184 note 25. 
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40. Kan.—Jamison v. Planner, 228 
P. 82, 116 Kan. 624. 

46 C.J. p 1184 note 28. 

4L K a n .—Jamison v. Planner, su¬ 
pra. 

42. Ky.—^Adkins v. Commonwealth, 
23 S.W.2d 277, 232 Ky. 312. 

46 C.J. p 1184 note 30. 

43. U.S.—Ex parte Wells, D.C., 18 
How. 307, 16 L.Ed. 421. 

46 C.J. p 1184 note 31. 

44. U.S.—D. S. V. Hall, D.C.Pa., 63 
P. 352 

40 C.J. p 1184 note 32. 

45. Ohio.—Weaver v. State, 165 N.E. 
673, 130 Ohio St. 44. 

Power to pardon where punishment 
adjudged by court-martial see 
Army and Navy § 57 c, d. 

43. U. S.—Bozel v. U. S., C;C.A.Ohio. 
139 P.2d 153. 

Executive power as excluding legisla¬ 
tive power see Constitutional Law 
5 132, 

Statutory provision for bond staying 
collection of fine as not infringing 
on pardoning power see Fines § 16. 

47. XJ.S.—Lupo V, Zerbst, C.C.A.Ga., 
92 P.2d 362. 
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except in cases of impeachment, as discussed infra 

§4. 

b. Goremor or Board 

Where the pardoning power is vested exclusively in 
the governor, it cannot be delegated nor can it be validly 
exercised by a person who Is neither a de facto nor de 
Jure governor; and the duties of a board, with reference 
to the exercise of the power, are merely advisory. 

Under the constitutional provisions of some 
states, the pardoning power is vested in a board, 
and under the constitutional provisions of some oth¬ 


er states it is vested in the governor and a board, 
but under the constitutional provisions of many 
states the power is conferred on the governor® 
exclusively.®! The fact that the governor has 
granted a pardon does not exhaust his power so 
that he is precluded from granting a second pardon 
to the same individual.®^ 

Right to act as governor; delegation or devolu¬ 
tion of power, A governor’s exclusive power to 
grant a pardon cannot be delegated®® or shared vnth 


JT.Y.—^People ex rel. Prisament v. 
Brophy, 38 N.E.Sd 468, 287 N.Y. 
132. 

46 C.J. p 1186 note 34 Ea], [b]. 

4a. Utah.—Cardisco v. Davis, 64 P. 
2d 216, 91 Utah 323. 

Board belOBLsrs to ezeeittlve depart¬ 
ment of the state.—^In re Prout, 86 
P. 276, 12 Idaho 494, 6 L.Rj^,N.S.. 
1064, 10 Ann.Cas. 199—46 C.J. P 1185 
note 46. 

QnaliJlcatioiui of members 
Where constitutional provision cre¬ 
ating state board of pardons and pa¬ 
roles and statute enumerating powers 
and duties of board made no pro¬ 
vision for aualifleations of members 
of board at time of their appoint¬ 
ment, qualifications would be control¬ 
led by general provisions of constitu¬ 
tion and statutory laws limiting 
rights of citizens to hold public of¬ 
fice.—^McLendon v. Everett, 55 B.B.2d 
119, 205 Ga. 713. 

40. Minn,—State v. Meyer, 87 N.W. 

2d 3, 228 Minn. 282. 

N.D.—Ex parte Chambers, 285 N.W. 
862, 69 N.D. 309—Hager v. Ho- 
muth, 276 N.W. 668, 68 N.D. 84. 

46 C.J. p 1185 note 36. 

Ea Texas 

(1) Under Const art 4, § 11, as 
amended In 1936, the governor is 
restricted in his power to grant par¬ 
dons to those cases in which there 
is a favorable recommendation by a 
majority of the board of pardons and 
paroles.—^Ex parte Perdin, 183 S.W. 
2d 466, 147 Tex.Cr. 690. 

(2) Under the former constitution¬ 
al provision the power was vested in 
the governor.—Ex parte Miers, 64 S. 
W.2d 778, 124 Tex.Cr. 592. 

(3) And his power was held to he 
exclusive.—^Ex parte Blach» 59 S.W. 
2d 828, 123 Tex.Cr. 472. 

50. Ark.—«caife v. State. 196 S.W. 

2d 902, 210 Ark. 544. 

Mo.—Ume v. Blagg, 131 S.W.2d 683, 
345 Mo. 1. 

N.X—^In re Carburba, 61 A.2d 290, 
142 368, certiorari denied 

69 S.Ct 69, 335 U.S. 846, 93 KEd. 

N.Y.—^People ex rel. Page v, Brophy, 
289 N.Y.S. 362, 248 App.Div. 309— 
People V. Larkman, 244 N.Y.S. 431, 
137 Misc. 466. 


Ohio.—State ex rel. Gordon v. Zan- 
gerle, 26 N.K2d 190, 136 Ohio St 
371—Licavoli v. State, App., 34 N. 
B.2d 450. 

Okl.—^Ex parte Swain, Cr., 202 P.2d 
223—Ex parte Hill, Cr.. 192 P.2d 
849—Ex parte Cobler, 156 P.2d 383, 
80 Okl.Cr. 25—^Ex parte Barrett, 
132 P.2d 667, 75 Okl.Cr. 414—Ex 
parte Nye, 129 P.2d 614, 76 Okl.Cr. 
153—Ex parte Smith, 87 P.2d 1106, 
66 Okl.Cr. 393—Trial v. State, 74 
P.2d 1170, 63 OkLCr. 312—Fleming 
V. State, 72 P.2d 403, 62 Okl.Cr. 446. 
Va.—Wilborn v. Sanders, 195 S.B. 
723, 170 Va. 153. 

Wis.—^Drewniak v. State ex rel. Jac- 
quest 1 N.W.2d 899, 239 Wis. 473. 
under organio acts of territories, 
the pardoning power is vested in the 
governor. 

Hawaii.—Goo v. Hee Pat 35 Hawaii 
827. 

Puerto Rico.—^1 OpJ^ttorney General 
Puerto Rico 187. 

46 C.J. p 1185 note 35 [bj. 

Power of clemency is vested in the 
governor.—Application of Story, 166 
P.2d 164, 80 Okl.Cr. 11. 

6 L. U.S.—^U. S. ex rel. Howard v. 

Ragen, D.C.I11., 59 F.Supp. 374. 
m. —^People ex rel. Wineland v. Cal- 
hoon, 4 N.E.2d 898, 287 DLApp. 
273. 

Ind.—^Rogers v. Youngblood, 78 N.E. 
2d 663. 

Iowa.—State v. ECamilton, 220 N.W. 
313, 206 Iowa 414. 

La.—State ex rel. Francis v, Resweb- 
er, 31 So.2d 697, 212 La. 143. 

Mo.—State ex rel. Stewart v. Blair, 
203 S.W.2d 716, 356 Mo. 790. 

Old.—Cobum V. Schroder, 112 P.2d 
191, 71 Okl.Cr. 327-Ex parte Por¬ 
ter, 64 P.2d 1235, 60 Okl.Cr. 327. 
Pa.—Commonwealth ex rel. Banks v. 
Cain, 28 A.2d 897, 345 Pa. 681, 143 
A.L.R. 1473. 

Wash.—^Ex parte Costello, 167 P.2d 
713, 22 Wash.2d 697. 

Encroachment by court see Constitu¬ 
tional Law $ 167. 

Power as exclusive of that of legis¬ 
lature see Constitutional Law, $ 
132. 

Power to grant mercy or clemency 
after conviction is vested exclusive¬ 
ly in the governor.—Jones v. State, 
179 P.2d 484, 84 Okl.Cr. 81—^Ex parte 
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Boots, 163 P.2d 856, 81 Okl.Cr. 293— 
Ex parte Kirk, 135 P.2d 65, 76 Okl. 
Cr. 155. 

Superiority 

(1) Governor's authority is su¬ 
perior to that of the legislature.— 
People ex rel. Depew v. New York 
State Bd. of Parole, 70 N.Y.S.2d 446, 
189 Misc. 321. 

(2) Also, it is superior to a cor¬ 
rection law.—People ex rel. Kleinger 
v. Wilson, 5 N.Y.S.2d 934, 264 App. 
Div. 406. 

Bdation to powers of board; board> 
membership 

(1) A particular board of prison 
terms and paroles has no express or 
implied statutory power to pardon; 
and the power of the governor to 
Issue a pardon is not dependent on 
any act of such board.—^Bx parte 
Costello, 167 P.2d 713, 22 Wash.2d 
697. 

(2) Under some statutes one of 
the duties of a pardon and parole 
board is to make recommendations 
to the governor concerning pardons 
to persons confined in the criminal 
institutions in the state.—Ex parte 
Hibbs, Okl.Cr., 190 P.2d 166, certio¬ 
rari denied Hibbs v. State of Okl., 
69 &Ct. 26, 336 U.S. 835, 93 L.Ed. 

(3) However, with respect to gov¬ 
ernor's pcurdonlng power, duties of 
board of parole are advisory only.— 
Licavoli v. State, Ohio App., 34 N.B. 
2d 450. 

(4) Board of pardons and paroles, 
having power to recommend pardons, 
is a continuing body, despite chang¬ 
es in its membership; and, after ap¬ 
pointment by state superintendent of 
public instruction and the attorney 
general, citizen member of board of 
pardons and paroles may be removed 
only by the Joint action of the offi¬ 
cers appointing him, and, in absence 
of vacancy in office an provided by 
statute, citizen member continues in 
office until qualification of his suc¬ 
cessor.—^Hofmann v. Frohmiller, 43 
P.2d 1007, 46 Arlz. 366. 

58. Ky.—Jackson v. Rose, 8 S.W.2d 

641, 223 Ky. 286. 

53. HI.—^People ex rel. Milbum v. 

Nierstheimer, 82 N.E.2d 438, 401 

HI. 466, certiorari denied 69 S.Ct 
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another person or official,nof Can it be validly ex- 
•ercised by a person who is neither a de facto nor 
de jure governor ;55 but a de facto governor is 
authorized to grant a pardon.56 When the gov¬ 
ernor dies or resigns his office, the officer on whom 
his powers devolve may exercise the pardoning 
power and, during the absence of the governor 
from the state, the lieutenant governor, 58 or the 
president of the senate, while acting as governor, 58 
may grant a pardon. 

c. Courts or Judges 

A court or Judge has no power or authority to pardon 
a person convicted of a crime. 

The pardoning power is not possessed and may 
•not be exercised by courts®® or judges ;®i and 
where, by reason of the absence of a ground, or 
the lateness of the application, therefor, further 
judicial action which would afford relief to a person 


convicted of a crime is precluded, an application 
for clemency based on alleged mitigating circum¬ 
stances should be made to the executive invested 
with the pardoning power rather than to a court.®^ 
There is no law that calls on the court as a legal 
duty to liberate a felon already convicted of crime 
because after his conviction he gives evidence 
against his accomplice.®® Under the old rule of 
approvement, there were two major requirements 
before an accused, turning staters evidence, could 
earn a pardon: He must confess his guilt, and his 
disclosure must be full, complete, ingenuous, and 
true.®^ 

A court of pardons, which existed under a for¬ 
mer constitution and statutes of one state, was not 
a court in the judicial sense of the term, as dis¬ 
cussed in Courts § 1, but belonged to the execu¬ 
tive department of the state.®® 


402. 335 U.S. 904, 93 L.Bd.- 

People ex rel. Ross v. Ragren, €4 N. 
£.2d 862. 392 111. 466. 

46 C.J. p 1185 note 35 [aj. 

54. Del.—^In re McKinney. 138 A. 1 
649. 3 W.W.Harr. 434. 

S5» Ky .—^Powers v. Oommonwealtli. 
61 S.W. 735. 110 Ky. 386, 22 Ky.L. 
1807. 63 S.W. 976, 23 Ky.L.. 146, 63 
L.R.A 246. 

46 C.J. p 1185 note 36 [d] (2). 
TerzDinatloii of riffht to act at ffov- 
amor 

(1) A grovernor, entitled to hold 
:iiis office after the expiration of 
his term until his successor is chosen 
.and qualified, after the happening of 
that event is without authority to 
^cmt a pardon; nor has he au¬ 
thority to issue a pardon where he 
has resigned or abandoned the office 

► of governor or is otherwise estopped 
by his own acts to claim to hold over 
his term.—^Bx parte Smith, 8 S.C. 496. 

(2) Where the governor is im¬ 
peached by the assembly, with the 
effect of devolving his powers and 
duties on the lieutenant governor, 
his attempt thereafter to exercise the 

-pardoning power is not valid as an 
act of a de facto governor.—^People 
V. Hayes. 149 N.Y.S. 250, 163 App.Div. 
726, 32 N.T.Cr. 106, appeal dismissed 
106 N.B. 1041, 212 N.T. 603. 

:5e. S.C.—Bx parte Norrts, S S.C. 
408. 

46 C.J. p 1185 note 86 [d] (1). 

'57. N.X—Clifford v. Heller, 42 A 
155, 63 3Sr.J.Iiaw 106, 57 L..R.A 312. 
Ohio.—Sutton v. Mcllhany, 1 Ohio 
Dec., Reprint. 235, 6 WestDJ. 366. 

..68. Miss.—^Montgomery v. Cleveland, 
98 So. , Ill, 543, 134 Miss. 132, 32 
AL.R. 1151. 

> 46 C.J. p 1185 note 40. 


59. Ark.—^Horton v. Gillespie, 279 S. matter of clemency or Judicial act 

W. 1020, 170 Ark, 107. distinct from pardon, commutation, 

46 C.J. p 1185 note 41. or parole see Criminal Daw S 1946. 

61. Okl,—Bx parte Hill, Cr., 192 P. 

60. Ill.—^People v, Lueckfleld, 72 K. 2d 849. 

B.2d 198, 396 HI. B20. 46 C.J. p 1186 note 49 Ul <2). 

Okl.—Bx parte Porter. 64 P.id 1236, ‘ ^ 

60 Okl.Cr. 327. 

Pa.-<!ommonwealth eX rel. y. Ashe, « 

Coin.Pl., 87 Plttsh.Leg.J. 64. 

46 C.J. p 1186 note 49. ***’ ** 

Statutes authorizing suspension of Magistrate 
imposition or execution of sen- Md.—-Hopkins v. North, 135 A 367, 
tence. with or without urobation. ^51 Md. 663. 


60. Ill.—^People V, Lueckfleld, 72 N. 

B.2d 198, 396 HI. 620. 

Okl.—^Ex parte Porter* 64 P.2d 1236, 
60 Okl.Cr. 327. 

Pa.—Commonwealth ex rel. v. Ashe, 
Com.PI., 87 PittshLeg.J. 54. 

46 C.J. p 1186 note 49. 

Statutes authorizing suspension of 
imposition or execution of sen¬ 
tence, with or without probation, 
as not infringing governor's con¬ 
stitutional pardoning power see 
Constitutional Law § 132, Criminal 
Law §§ 1571 b, 1618 b (1). 

Power not oosf erred . on court by 
statute 

Okl.—^Ex parte Swain, Cr., 202 P.2d 
223. 

Appellate courts 

(1) An appellate court is without 
power or authority to pardon a per¬ 
son convicted of crime. 

Ala.—Humphries v. State, 183 So. 
685, 28 AlaApp. 307—Cox v. State, 
147 So. 648, 25 AlaApp. 407—Har¬ 
per V. State, 93 So. 273, 18 Ala.App. 
584. 

La.—State ex rel. Francis v. Reswe- 
ber 31 So.2d 697, 212 La. 143. 

(2) It is •without power to extend 
clemency, 

Ga.—QSnn v. State, 140 S;.B. 366, 165 
Ga. 268. 

Okl,—Qeyman v. State, Cr., 192 P.2d 
707. 

(3) It cannot grant relief in the 

absence, of any error in the case.— 
Shaw V. State, 110 So, 168, 21 Ala. 
App. 387, certiorari denied 110 So. 
169, 216 Ala, 239—46 C.J. p 1186 note! 
50. I 

(4) Whether appellate court's mod-1 
ification of punishment imposed is I 


62. U.S.—Cleveland v. Sanford, C.C. 
AGa., 103 F.2d 887, certiorari de¬ 
nied 60 S.Ct. 120, 308 U.S. 589, 84 
L.Bd. 493—^In re Clrum, C.C.AOr., 
94 F.2d 746. 

Cal.—^Bx parte Horowitz, 203 P.2d 
513, 33 Cal.2d 534. 

N.T.—People ex rel. Prisament v. 
Brophy, 38 N,E.2d 468, 28 N.Y. 132 
—People V. kozlowski, 34 N.Y.S,2d 
666, 264 App.Div. 810—^People v. 
Allen, 64 N.Y.S.2d 723, 187 Mtec. 
547. 

Ohio.—Weaver v.' State, 166 N.B. 573, 
120 Ohio St 44. 

Okl.—Johnson v. State, 106 P.2d 128, 
70 Okl.Cr, 322. 

4^ C.J. p 1186 notes 51-53. 

63. N.Y.-**People v. Warder, 197 N. 
Y.S. 543, 120 Misc. 94, appeal dis¬ 
missed 198 N.Y.S. 940, 206 App.Div. 
649. 

64. N.Y.—People v. Warder, supra. 
46 C.J. p 1186 note 55. 

‘Approvement" defined see 6 C.J.S. 

p 131. 

65. N.J.—^In re Court of Pardons, 

129 A 624, 8 N.J.Misa 585. • 

Vote xequired 

N.J.—^In re Court of Pardons, supra. 
46 C.J. p 1186 note 45 laj. 

Power to restore right of suffrage 
N.J.—In re Court of Pardons, suprA 
46 aj. p 1186 note 45 [b]. 
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d. Legislatnie 

The legislature cannot exercise the pardoning power 
where the constitution of the state does not confer such 
power on the legislature, but lodges it elsewhere. 

As a general rule, the legislature cannot exer¬ 
cise the pardoning power where the constitution of 
the state does not confer such power on the legis¬ 
lature, but lodges it elsewhere.®® If, however, the 
constitution limits the pardoning power of the gov¬ 
ernor to cases of convicted criminals, the legislature 
may exercise the power before conviction, as dis¬ 
cussed infra § ,9. The purpose of a constitutional 
amendment in one state is to transfer the matter 
of pardons from executive power to legislative au¬ 
thority;®'^ and in other instances the right of the 
legislature to pass laws having the effect of a pardon 
has been sustained.®® 

e. County or Municipal Officers 

A county officer has no authority to exercise the par¬ 
doning power; but it Is permissible to confer authsrity 
on a mayor to pardon persons convicted of violating city 
ordinances. 

A county attorney,®® a sheriff,7® or a court clerical 
has no authority to exercise the pardoning power 
by releasing a prisoner before the expiration of his 
term or in any other manner. 

Mayor or other municipal officer. Since the pow¬ 
er of the governor to pardon ordinarily does not 
authorize him to pardon those convicted of violat¬ 
ing municipal ordinances, as discussed infra § 4, the 
legislature may empower the mayor to exercise the 
power in such cases, either alone^® or with the con¬ 
sent of the board of aldermen.^® The board of com¬ 
missioners in a city having the commission form of 
government, as the lawmaking body of the city, in 
the absence of a provision in the charter, may au¬ 
thorize the mayor or other executive officer to par¬ 


don persons convicted of the violation of city or¬ 
dinances,^^ although it cannot authorize the mayor 
to pardon a person convicted in the police court of 
the city for the violation of a statute.*^® 

f. Eegulation of Power 

Except In a few states, the legislative regulations of 
the executive’s pardoning power authorized by constitu¬ 
tional provisions are of limited scope. 

While, as discussed in Constitutional Law § 132, 
the legislature may not interfere with, or control the 
proper exercise of, the pardoning power where it 
is conferred by the constitution on the executive 
without express or implied limitations, and it has 
been held that a pardon may be granted by the 
pardoning power without compliance with a stat¬ 
ute regelating the manner of application,'^® provi¬ 
sions may be made by legislation which will render 
the exercise of the power convenient and efficient.77 

By reason of express constitutional provisions the 
pardoning power of the executive in a number of 
states is subject to such regulations as may be 
imposed by law.^® Where the governor has the 
power to grant pardons after conviction on such 
conditions and with such restrictions and limita¬ 
tions as may be provided by law, a statute creating 
a board of pardons with exclusive power to pass on 
and recommend pardons, and declaring, that no 
pardon shall be granted by the governor unless rec¬ 
ommended by the board, is valid.*^® However, the 
failure of the; legislature to provide any rules or 
regulations does not deprive the governor of his 
power to pardon, or restrict him in its exercise.®® 
It has been held that such a provision does not au¬ 
thorize a restriction of the pardoning power®i ex¬ 
cept that the legislature may by law provide how 
applications may be made,®® and consequently that 


66; Tex.—^Bx parte Miers, 64 S.W. 
2d 778, 124 TexCr. 502—Underwood 
V. State, 12 S.W.2d 206, 111 Tex. 
Cr. 124, 63 A.L..R. 078. 

tXtah.—Cardisco v. Davis, 64 P.2d 216, 
91 Utah 323. 

46 C.J. p 1186 note 56. 

67. Ala.—^Pinkerton v. State, 198 So, 
157, 20 Ala.App. 472, followed in 
Lemons v. State, 108 So. 162, first 
case, 29 Ala.App. 484, certiorari 
denied 198 So. 162, 240 Ala. 148, 
certiorari denied Pinkerton v. State, 
198 So. 162, 240 Ala. 123. 

6a KY.—Hartunsr v. People, 22 N. 
Y. 95. . 

46 aj. P 1186 note 58. 

General amnesty see infra $ 13. 

Presumption that repeal of penal 
stotnte intended as leslslative 
pardon, for past acts see Criminal 
Law 5 27 b <4). 

66. Okl^—Ex parto. Sill,’ Or., 192 P. 


2d 840—^Ex parte Porter, 64 P.2d 
1236, 60 OkI.Cr. 327. 

46 aj. p 1186 note 63. 

70. Okl.—Ex parte Hill, Cr., 102 P. 
2d 840—^Ex parte Porter, 64 P.2d 
1235, 60 Okl.Cr. 827. 

46 C.J. p 1186 note 64. 

71. Okl.—Ex parte Hill, Cr.. 192 P. 
2d 849. 

72. Ky.—^M<k>re v. Newport, 248 S. 
W. 837. 108 Ky. 118., 

46 C.J. p 1186 note 66. . 

7a Miss.—Allen v. McGuire, 67 So. 

217, 100 Miss, 781, 38 L.R.A..N.S., 
. 196, Ann.Cas.l914A 483. . 

74. Ky.—^Moore v. Newport, 248 S. 
W. 837, 108 Ky. 118. 

75. B^.—^Moore v. Newport, snpra. 

7a Me.—^In re Opinion of Justices, 
27 A. 468, 85 Me. 547. 

46 aJ. p 1187 note 73. . . 
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77. Mass.—^In re Kennedy, 186 Mass. 
48. 

46 C.J. p 1187 note 72. 

7a Ala—Summers v. State, 15 So. 

2d 502, 244 Ala 672. 

Okl.—^Ex parte Barrett, 132 P.2d 667, 
76 Okl.Cr. 414. 

46 C.J. p 1187 note 76. 

79. Ariz.—^Laird v. Sims, 147 P. 738, 
16 Aria 621, L.B.A.1916P 619. ^. 

80. Ind.—Woodward v. Murdock, 24 
N.E.. 1047, 124 Ind. 439. 

46 C.J. p 1186 note 36 [c], p 1187 
note 77k 

8L Okl.—Ex parte Ridley, 106 P.. 
549, 3 Okl.Cr. 860, 26 L.R.A.,N.S., 
110 . 

Wash.—^tate y. Jenkins, 54 P. 765, 20 
Wash. 78. 

8a Okl.—Ex parte Ridley, 106 P- 
649, 3 Okl.Cr. 360, .26 LuR.A.,N,S.,. 
110 . 
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a statute is invalid where it provides that the ex¬ 
ecutive shall not grant a pardon until he has ob¬ 
tained the advice of the board of pardons^^ or 
where it prohibits the exercise of the power with¬ 
out the previous concurrence and recommendation 
of a board.^^ 

A constitutional provision empowering the execu¬ 
tive to grant pardons subject to regulations pro¬ 
vided by law relative to the manner of applying 
for pardons vests in the legislature,*5 and limits 
ind defines,^® the power to provide regulations 
relative to the manner of applying for pardons. 
Statutes enacted in accordance with such authority 
have been held to be directory merely,or con¬ 
strued as not precluding the direct action of the 
executive without compliance therewith.^^ 

§ 4. - Offenses Subject to Pardon 

Subject to constitutional exceptions of impeachment 
or treason and impeachment, the pardoning power ex¬ 
tends to ail cffenses, including criminal contempt; but 
the pardoning power of the governor does not extend to 
violation of a city ordinance; and the president has no 
pardoning power ’in respect cf an offense which is not 
one against the United States. 

Subject to constitutional provisions excepting cas¬ 
es of impeachment®^ or both treason and impeach¬ 
ment,®^ the pardoning power extends to every of¬ 


fense known to the law.®^ The constitutional par¬ 
doning power of a governor, however, extends 
only to offenses in violation of state laws,®® and 
not to those which constitute a violation of city or¬ 
dinances.®® Also, the president has no pardoning 
power in respect of an offense which is not one 
against the United States.®^ 

Contempt, The pardoning power of the executive 
extends to a case of contempt®^ where the contempt 
is an offense or is what is desigpoated as a criminal 
contempt,®® but not where the contempt is a civil 
one and is not an offense.®*^ However, a proceed¬ 
ing. for contempt has been held not to be a criminal 
case in which the governor has, under the consti¬ 
tution, the pardoning power,®® even where a per¬ 
son is punished for a criminal, rather than a civil, 
contempt, as those terms are ordinarily used;®® 
and relief against a contempt judgment is regarded 
as ordinarily not being within the pardoning power 
of the executive.^ 

§ 5. Extent of Power 

The pardoning power of a governor or board fs sub¬ 
ject to restrictions contained In the constitutional provi¬ 
sion granting the power; and it does not embracei au¬ 
thority to prevent the imposition of sentence, Impose 
punishment not imposed by a court, or relieve against an 
order or Judgment in a civil action or proceeding. 


83« Okl.—^Ex parte Ridley, supra. 
84. N.M,—Ex parte Bustillos, 194 P. 
886 , 26 JSr.M. 449, 

86 . Ill.—^People y. Jenkins, 152 N.E. 
549, 322 III. 33. 

Mich.—Rich V. Chamberlain, 32 N.W. 
584, 104 Mich. 436, 27 LuRJ^ 573. 

86 . Ohio.—Llcavoli v. State, App., 
34 N.B.2d 460, 

46 CJ. P 1187 note 84. 

87. Wyo.—^In re Moore, 31 P. 980, 
4 Wyo. .98. 

88 . HI.—People v, Jenkins, 166 N.E. 
290, 325 III. 372. 

Mich.—^People v. Marsh, 84 N.W. 472, 
125 Mich. 410, 84 Am.S.R. 584, 51 
L 4 R.A. 461. 

89. Mass.—^In re Kennedy, 135 Mass. 
48. 

Okl.—lEx parte Swain, Cr.,^ 202 P,24 
223 —Cobum V. Schroder, 112 P.2d 
191, 71 Okl.Cr. 405. 

46 CJ. p 1185 note 34 [a] (2), p 1188 
note 1 Eb]. 

Stepeadhsaent' is wholly exempted 
firom. pardon, even by the legislature. 
-Ferguson v. Wilcox, 28 S.W.2d 626, 
110 Tex. 280. 

9a Ark.—Horton y. , ,Gillespie, 270 
S.W. 1020, .179 Ark. 107.- 
N,M.—City of Clovis v. Hamilton;, 92 
P.2d 1151, 41 N.m: 4—State v. Ma¬ 
gee Pub. Co., 224 P. 1028, 29 N.M. 
456, 88 A.Ij:;^ 142. . 


Utah,—Cardisco v. Davis, 64 P.2d 
216, 91 Utah 823. 

91- Ill.—^People ex rel. Wlneland v. 
Calhoon, 4 N.E.2d 898, 287 lUA^pp. 
273, 

N.M.-^Corpii8 JPuris quoted in City 
of Clovis V. Hamilton, 62 P.2d 1161, 
41 N.M. 4. 

46 CJ. P 1188 note 1. 

98.. N.M.—<lorpus Juris quoted iu 
City of Clovis V. Hamilton, 62 P. 
2d 1161, 41 N.M. 4. 

46 CJ. p 1188 note 2. 

93. N.M.—Ck>rpus. Juris quoted in 
City of Clovis V. Hamilton, 62 P.2d 
1161, 41 N.M. 4. 

46 CJ. p 1188 note 2. 

Authority of mayor to pardon person 
convicted of violation of ordinance 
see supra $ 8 e. 

94i U.S.—^In re Bocchlaro, D.C.N.T., 
49 P.Supp. 37 . 

96. NM.—Corpus Juris quoted in 
State v, Magee Pub. Co., 224 P. 
1028, 1030, 29 N.M. 455, 38 A.L.R. 
142. 

13 C.J. p 97 notes 9, 10. 

Judicial remission of fine or dis¬ 
charge from imprisonment see 
Contempt §§ 107-111. 

9a U.S.'—**Ex 'parte Grossman, 45 S. 

CV 832, 267 U,S, 87, 69 L..Ed. 527. 
Mass.—^In re Opinion of the Justices, 
17 N.E.2d 906, SOI Mass. 615. 
N.J.—Jn re Caruba, 61 A.2d 290, 142 
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N.J.Eq. 358, certiorari denied 69 

set. 69, 336 U.S. 846, 93 L.Bd.- 

N.M.—^Ex pi^te Magee, 242 P. 332, 31 
N.M. 276-^State v. Magee Pub. Co., 
224 P. 1028, 1030, 29 N.M. 465, 88 
A.L..R. 142. 

Court cannot condone a contempt 
which constitutes an offense against 
the government.—In re Rice, C.C. 
Ala., 181 P. 217—18 C.J. p 97 note 13. 

97. U.S.—Ex parte Grossman, 45 & 
Ct. 832, 267 U.S. 87, 69 L.Ed. 527, 
88 A.L.R. 131—Miller v. Rivers, D. 
C.Ga., 81 F.Supp. 540, reversed on 
other grounds, C.CA., Rivers v. 
Miller, 112 F.2d 439—In re Nevltt, 
Mo., 117 F. 448, 64 C.CA. 622. 
HI.—People V. Peters, 137 N.E. 118^ 
305 Ill. 223, 26 A.LkR. 16. 

Ind.—State v. Shumaker, 164 N.B. 

, 408, 200 Ind. 716, 68 A.L.R. 218. 
Mass.—In re Opinion of the Justices, 
17 N.E.2d 906, 301 Mass. 615. 
N.J.—In re Caruba. 61 A.2d 290, 142 
N.J.Eq. 358, certiorari denied 69 

act. 69, 886 U.S. 846, 93 L.Bd.-. 

Pardoning power as not extending to 
civil matters generally, see infta 

55. 

9a Tex.—Taylor v. Goodrich, 40 S. 
W. 615, 25 Tex.Civ.App. 109. 

99. Tex.—^Bx parte Green, 295 .S.W. 
910, 116 Tex. 615. 

I.. Tex.—She parte Heptinstall, 89 S. 
W.2d 75. 118 TeauCr. 160. 
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The power to pardon a convict is subject to the 
restrictions named in the grant and valid and 
mandatory regulations imposed by the legislature 
must be complied with in exercising the power.^ 
In some states and territories, however, the par¬ 
doning power of the governor or a board of par¬ 
dons, as conferred hy the constitution or organic 
act, is full, complete,^ unlimited, and unrestricted 
and in such case the power is not limited by stat¬ 
utes relating thereto.® 

The privilege and prerogative of the pardoning 
power is that of granting executive clemency,'^ or 
forgiving offenses and removing penalties,® or re¬ 
lieving against the execution of a sentence,^ but it 
does not include authority to prevent the imposi¬ 
tion of sentence,^® or to change the judgment of 
the court,^^ or to impose a punishment which has 
not been imposed by a court of competent juris- 
diction,^® and, while it has been held to include 


abrogation in whole or in part of judgments and 
sentences of conviction,^® it has also been held not 
to include authority to destroy the judgfment^^ 
or to direct the courts to forget the crime or the 
conviction.!® The constitutional pardoning power 
of the president does not include power to wipe 
out guilt.!® 

A governor has no authority to order a sheriff 
to discharge a prisoner in his custody;!*^ and the 
keeper of a jail or prison to whom a pardon pre-, 
sented by a prisoner is justified in refusing to honor 
it if any question suggests itself as to the authority 
of the pardoning officer to issue it.!® 

Civil matters. The pardoning power cannot be 
used to release or destroy the civil rights or reme¬ 
dies of private individuals,!® or to relieve against 
private obligations,®® civil penalties and forfei¬ 
tures,®! or an order or judgment in a civil action 


2. Tenn.—State v. McCorkle, 40 S. 
W.2d 1015, 163 Tenn. 101, motion 
denied 43 S.W.2d 496, 163 Tenn. 
496. 

46 CJ. P 1187 note 88. 

Sole xestrletiozis 

The frovernor*a power to pardon is 
not restricted except as expressly 
provided in the constitutional pro¬ 
vision conferringr it.—State v. Mc¬ 
Corkle, supra, 

SeoommeiidatioiL hy hoard or Judges 

(1) Under some constitutional pro¬ 
visions the governor is restricted in 
his power of granting pardons to 
those cases in which there is a fav¬ 
orable recommendation of a majority 
of a desigrnated board.—^Ex parte 
Perdin, 183 S.W.2d 466, 147 Tex.Cr. 
590. 

(2) A constitutional provision that 
the governor shall not have power to 
grant a pardon where the convict has 
been twice convicted of a felony, ex¬ 
cept on the written recommendation 
of a majority of the judges of the 
supreme court, must be construed in 
the light of the criminal procedure 
in the state at the time the framers 
of the constitution were considering 
and debating the language of the 
provision,—Green v. Superior Court 
in and for Los Angeles County, 37 
P.2d 694, 2 Cal.2d L 

3. Ark.—Horton v. Gillespie, 379 S. 
W, 1020, 170 Ark. 107. 

46 CJ. P 1187 note 89. 

Court wUl iuuuire as to whether 
valid regulations imposed by law 
have been complied with.—^Dover v. 
Bickle, 235 S.W. 386, 171 Ark. 683— 
Horton v. Gillespie, 279 S.W. 1020, 
170 Ark. 107. 

4i N.T.—People ex rel. Depew v. 
New York State Bd. of Parole, 70 
N.Y.S.2d 446, 189 Misc. 32j. 


5. Hawaii.—Goo v. Hee Fat, 35 Ha¬ 
waii 827. 

N.Y.—People ex rel. Page v. Brophy, 
289 N.Y.S. 362, 248 App.Div. 309— 
Vanilla v. Moran. 67 N.Y.S.2d 833. 
188 Misc. 325, affirmed 70 N.Y.S.2d 
631, 272 AppJDiv. 859, appeal denied 
72 N.Y.S.2d 420, 272 App.Div. 971, 
appeal dismissed 75 N.R2d 265. 257 
N.Y. 593, affirmed 83 N.B.2d 696, 
298 N.Y. 796. 

Utah.—Oardisco v. Davis, 64 P.2d 
216, 91 Utah 323. 

Power is practically unrestricted 
Okl.— lEx parte Smith, 87 P.2d 1106, 
65 Okl.Cr. 393. 

6. N.Y.—People ex rel. Depew v. 
New York State Bd. of Parole, 70 
N.Y,S.2d 446, 189 Misc. 821. 

7. Idaho.—In re Prout, 86 P. 275, 12 
Idaho 494, 6 L.R.A.,N,S., 1064, 10 
Ann.Cas. 199. 

& Idaho.—^In re Prout, supra. 

S.C.—Crooks V. Sanders, 115 S.B. 760, 
123 S.C. 28, 28 AXi-R. 940. 
Pardoning power as extending to re¬ 
mission of fines see Tines S 18. 
Bestoration of dtlzeusliip and politL 
cal rights 

Under state statute and constitu¬ 
tion, state board of pardons and 
paroles had authority to restore citi¬ 
zenship and political rights of one 
convicted in federal court of a fel¬ 
ony, as against contention that a 
pardon by president of United States 
was essential to restore the lost 
rights.—^Hogan v. Hartwell, 7 So. 2d 
889. 242 Ala. 646. 

9. Ark.—Scaife v. State, 196 S.W. 
2d 902, 210 Ark. 544. 

10. Ark.—Scaife v. State, supra. 

11m DL—People v. Jenkins, 156 N.B. 

290, 325 HI. 872. 

I 46 C.J. p 1188 note 98. 

112. Idaho.—^In re Prout, 86 P. 275, 


12 Idaho 494, 5 L.R.A..N.G., 1064,. 
10 Ann.Cas. 199. 

S.C.—Crooks V. Sanders, 115 S.B. 760,. 
123 S.C. 28, 28 A.L.R. 940. 

13. S.C.—Crooks V. Sanders, supra. 
46 C.J. P 1187 note 92. 

Minimum senteuoe 

Under some statutes, and the con¬ 
struction placed thereon, the board’ 
of pardons has the final determina¬ 
tion in all cases on applications for 
pardon, parole or commutation of 
sentence; and even where a person 
is convicted as an habitual criminal 
and, as required by statute, is sen¬ 
tenced for a term of not less than fif¬ 
teen years, the minimum is not bind¬ 
ing on the board,—State v. Walsh, 
144 P.2d 767, 106 Utah 22. 

14. Tex.—Jones v. State, 147 S.W. 
2d 508, 141 Tex.Cr. 70. 

16. Tex.—Jones v. State, supra. 
Pardon for prior offense as not ex¬ 
empting accused from increased 
punishment on subsequent convic¬ 
tion see Criminal Law § 1960 h. 

16. N.Y.—People ex rel. Prisament 

V. Brophy, 38 N.B.2d 468, 287 N.Y. 
132. 

Operation and effect of pardon see- 
infra § 11. 

17. ‘ Neb.—Campion v, Gillan, 112 N. 

W. 685, 79 Neb. 364, 126 Am.S.R. 
667, 11 L.R.A.,N.S., 866, 16 Ann. 
Cas. 819. 

18. Kan.—Jamison v. Planner, 228 
P. 82, 116 Elan. 624. 

19. U.S.—^In re Nevitt, Mo., 117 P. 
448, 64 C.C.A. 622. 

46 C.J. p 1188 note 95. 

2a Neb.—Campion v. Gillan, 112 N. 
W. 685, 79 Neb. 364, 126 Am.S.R. 
667, 11 L.R.A.,N.S.. 866, 16 AnmCas. 
319. 

2L Ark.—^Hutton v.^ McGleskey, 200 
S.W. 1032, 132 Ark. 39L 
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or proceeding.22 

Infants committed to commission or reform 
schools. It has been said that infants committed 
to a reform school, not for any legal offense, but 
for lack of home and friends, or for the reason 
that they are unmanageable, do not come within the 
operation of the pardoning power.23 On the other 
hand, a youth conservation act which applies only 
where there has been a conviction or a plea of guilty 
does not prevent a person committed to a youth 
conservation commission from petitioning for, or 
the governor or board of pardons from granting, a 
pardon,^^ 

§ 6. Ground for Exercise of Power 

Generally speaking, the pardoning power is to be ex¬ 
ercised on the ground that the public welfare will be as 
well promoted by suspension as by execution of the sen¬ 
tence; and the power may also be used to correct In¬ 
justice; there is no right to a pardon, on any ground, 
the granting of a pardon being discretionary and a matter 
of grace. 


The power of pardoning is founded on consid¬ 
erations of the public good,^® and is to be exercised 
on the ground that the public welfare, which is the 
legitimate object of all punishment, will be as well 
promoted by a suspension as by an execution of the 
sentence.^® It may also be used to the end that 
justice be done^^ by correcting injustice, as where 
after-discovered facts convince the official or board 
invested with the power that there was no guilt or 
that other mistakes were made but, not being a 
judicial process, it is not a corrective judicial proc¬ 
ess to remedy a wrong.29 A pardon is granted, not 
as a matter of right,^® but as a matter of grace*^ 
bestowed by the government through its duly au¬ 
thorized officers or departments.32 It is, however, 
not a personal favor^S or a private act of grace 
from the individual happening to possess power 
it is granted in the exercise of a public fimction^s 
or as an act in the interest of the public welfare.^® 
The exercise of the power lies in the absolute and 
uncontrolled discretion of the officer in whom 
it is vested.®*^ 


22m Ohio.—^Bowles v. La Coste, 16 
Ohio Supp. 63. 

Tex.—^Hankamer v. Templin, 187 S. 
W.2d 549. 143 Tex. 672—Ex parte 
Green, 295 S.W. 910, 116 Tex. 616. 
Civil contempt see supra $ 4. 
iHsbarmeat of attorney 
Tex.—^Hankamer v. Templin, 187 S. 

W.2d 649, 143 Tex. 672. 

46 O.J. p 1188 note 96 [a] (1). 

23m Wash.—^In re Mason, 28 P. 1025, 
3 Wash. 609. 

S4. Minn.—State v. Meyer, 37 N.W. 
2d 3, 228 Minn. 286. 

25. Ga.-^Corpiui ynris cited in 
Moore v. Lawrence, 15 S.E.2d 519, 
621, 192 Ga. 441. 

46 C.J. p 1188 note 9. 

26. 6.C.—State v. Harrison, 115 S.E. 
746, 122 S.C. 623. 

46 C.J. p 1188 note 9. 

Interests of society and convict 

(1) Acts of leniency by pardon are 
administered by the executive branch 
of the government in the interests 
of society and the discipline, educa¬ 
tion, and reformation of the person 
convicted.-H?eople v. Nowak, 65 N.B. 
2d 63, 387 ILL 11. 

(2) A pardon is granted on the 
theory that the convict has seen the 
error of his ways, that society will 
gain nothing by his further confine¬ 
ment, and that he will conduct ^him¬ 
self in the future as an upright, 
law-abiding citizen.—Wilbom v. 
Saunders, 196 S.E. 723, 170 Va. 163. 

(3) A pardon is issued where a 
course of conduct or of public serv¬ 
ice, since convictibn and before par¬ 
don, convinces the executive that the 
cgrime has been expiated and the need 


for further punishment or stigma 
has been removed.—Kelley v. State, 
185 N.E. 453, 204 Ind. 612. 

27. Okl.—Trial v. State, 74 P.2d 
1170, 63 Okl.Cr. 312—^Fleming v. 

‘ State, 72 P.2d 403, 62 Okl.Cr. 446. 

28. Ind.—Kelley v. State, 186 N.E. 
453, 204 Ind. 612. 

Showing that oonvictloii was on per¬ 
jured testimony 

Arlz.—Sam v. State, 265 P. 609, 33 
Arlz. 383, followed in Shew Chin 
V. State, 265 P. 621, 33 Ariz. 419, 
and Gee Long v. State, 265 P. 622, 
38 Arlz. 420. 

46 C.J, p 1188 note 9 [a]. 

29. Neb.—Carlsen v. State, 261 N.W. 
339, 129 Neb. 84. 

30- HI.—^People V. Nowak, 66 N.E.2d 
63, 387 Ill. 11. 

Kan,—^Edwards v. Hudspeth, 161 P. 

2d 698, 169 Kan. 87. 

N.T.—^People ex rel. Sloane v. Lawes, 
174 N.E. 80, 265 N.T. 112—^People 
V. Larkman, 64 N.Y.S. 277, 187 
Mlsc. 135. 

46 C.J. P 1188 note 10. 

Lack of vested right 
No one ha^ or can acQifire a vested 
right to a pardon.—^U. S. ex rel. 
Porino v. Garflnkel, C.C.A.Pa., 166 
P.2d 887. 

PossibiUty of access to legislative 
pardon is not a civil right or rem¬ 
edy.— TJ. S. ex rel. Porino v. Gar- 
finkel, supra. 

3L U.S.—Pleenor v. Hammond, C 
CJLKy., 116 F.2d 982, 132. A.LR. 
1241. 

Qa.—^Pippin V. Johnson, 15 S.E.2d 
712, 192 Ga. 441—Muckle v. Clarke, 
12 S.E.2d 339, 191'Ga. 202. 
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HI.—^People V, Nowak, 66 N.E.2d 63, 
387 Ill. IL 

Iowa.—^Pagano v. Bechly, 232 N.W. 

798, 211 Iowa 1294. 

Ky.—Adkins v. Commonwealth, 23 S. 

W.2d 277, 232 Ky. 312. 

N.T.—^People ex rel. Sloane v. Lawes, 
174 N.B. 80. 255 N.T. 112—People 

V. Larkman. 64 N.T.S.2d 277, 187 
Misc. 135. 

46 C.J. p 1188 note IL 
Whether granted T>y executive or 
legislature, a pardon is simply an 
act of grace.— V. S. ex rel. Porino v. 
Garflnkel, C.CJLPa., 166 P.2d 887. 

82. Ky.—^Adkins v. Commonwealth, 
23 S.W.2d 277, 232 Ky. 812. 

46 O.J. p 1188 note 12. 

33. Miss.—^Montgomery v. Cleve¬ 
land, 98 So. Ill, 543, 134 Miss. 132, 

82 A.LJt. 1151. 

34. tr.S.—Biddle v. Perovich, Kan., 
47 S.Ct 664, 274 U.S. 480, 71 L.Ed. 
1161. 

Ky.—^Adkins v. Commonwealth, 23 S. 

W. 2d 277. 232 Ky. 312. 

35- Okl.—^Bx parte Jones, 220 P, 978, 
25 Okl.Cr. 347, 34 A-LJl, 206. 

36. TT.S.—Biddle v. Perovich, Kan., 
47 S.Ct. 664, 274 U.S. 480, 71 L.Ed. 
1161. 

37. N.T.—People ex rel.' Page v. 
Brophy, 289 .N.T.S. 362, 248 App. 
Div. 309—Vanilla v. Moran, 67 N. 
T.S.2d 833, 188 Mlsc. 325, affirmed 
70 N.T.S.2d 681, 272 App.Div. 869, 
appeal denied 72 N.T.S.2d 420, 272 
App.Div. 971, appeal idismlssed 75 
N.E.2d 265, 257 N.T. 593, affirmed 

83 N.E.2d 696, 298 N.T. 796. 

Okl.—^Ex. parte Smith, 87 P.2d 1106, 
65 Okl.Cr. 393. 

46 iGJ. P 1189 note 17. 
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§ 7. Application, Issuance, Requisites, and 
Validity 

The application for, and the requisites and valid¬ 
ity of, a pardon are considered infra §§ 8-10. 

Examine Pocket Parts for later cases. 

§ 8. -Application and Proceedings 

Thereon 

Statutory requirements as to the time for applying for 
a pardon and as to giving and proving notice must be 
complied with unless the right to apply for, and power to 
grant, a pardon are held to exist independently of stat¬ 
ute. 

A person convicted of crime may ask the chief 
executive to exercise his pardoning power but, 
unless the right to apply for, and the power to 
grant, a pardon are held to exist independently of 
statute,or. a statute dispenses with compliance 
with a requirement in a stated situation,^0 stat¬ 
utory regulations as to the time of fiMng an applica¬ 
tion,^^ as to giving notice,^2 ^nd filing proof of 
publication^^ must be complied with. A petition for 
pardon should contain only such facts and argu¬ 
ments as wculd tend to influence a man of normal 
mind and judgment It is held that the justice 
of the sentence cannot be examined into and de¬ 
termined,^® and that the propriety of a conviction 
cannot be questioned,^® by a board of pardons; but 
it is said that the question of whether the person 
convicted was insane in such a sense or in such a 
degree as to render the imposition of the death pen¬ 
alty unjust or inexpedient will merit consideration 
if an application is made for executive clemency,^^ 

On a rehearing on an application for a pardon it 
is not mandatory on the executive or other pardon¬ 
ing power to fix the case for trial and hear wit¬ 
nesses,'*® 

Subsequent notices. Where a notice, conforming 
to statutory requirements, has been given, by or 


on behalf of a convict, of a hearing of an applica¬ 
tion for his pardon, subsequent notices are not re¬ 
quired even though no action is taken on the date 
stated in the notice given."*® Under a constitu¬ 
tional provision, however, where a hearing has 
been held, a final order denying the prisoner’s ap¬ 
plication has been made, and the board of pardons 
has adjourned sine die, two members of the board 
may not, without notice of a further hearing, re¬ 
voke the former order.®® 

TJie business of attending^ to applications for a 
pardon is not restricted to attorneys at law.®i 

On application for recommendation of a pardon, 
under a constitutional provision precluding the 
granting of a pardon to a person twice convicted 
of a felony, except on the recommendation of a 
majority of the judges of the supreme court, the 
presumption of innocence does not prevail,®® and 
the applicant has the burden of showing himself 
entitled to executive clemency.®® On such applica¬ 
tion, the court may consider inferences deducible 
from identity between the crime in question and 
the prior felony.®^ 

§ 9 . -Time of Granting Pardon 

A constitutional provision empowering the governor 
to grant a pardon only after a conviction is accorded ef¬ 
fect, but it does not preclude the legislature from exer¬ 
cising the pardoning power before conviction. 

In the absence of constitutional restriction, the 
power to pardon may be exercised at. any time 
after the commission of an offense, either before 
legal proceedings are taken, or during their pen¬ 
dency, or after conviction and judgment.®® An of¬ 
fender may also be pardoned after he has suffered 
the punishment adjudged for his crime.®® . Under 
the constitutional provisions of a number of states, 
the governor is empowered to grant a pardon only 
after conviction.®^ Under such a provision, ac- 


Judlclal Interference with exercise 
of discretion see Constitutional 
' I<aw $ 166. 

38 . N.T.—People ex rel. Prlsament 
V. Brophy, 88 N.BiSd 468, 287 N.Y. 
182. 

89. Kev.—Bx parte Melosevich, 133 
P. 67, 86 Nev. 67. . 

46 C.J. P 1189 note 19. 

40u Ark.—Gulley v. Budd, 139 S.W. 
2d 385. 209 Ark. 18. 

.41^ Ariz,—Clark v. State, 204 P. 
‘ 1032, 23 Ariz. 470. 

46 ax 1189 note 20 [a]. 

Hian.-^Xn re 'Eggleston,. 234 P. 
970, 118 Kan. 381. 

46 ax p 1189 note 


43. Ark.—^Horton v. Gillespie, 279 
• S.W, 1020, 170 Ark. 107. 

46 CX p 1189 note 22. 

44. N.Y.—Andrews v. Gardiner, 150 
N.Y.S. 891, 166 App.I>iv. 696. 

45. Mich.—People v. Cook, 110 N.W. 
614, 147 Mich. 127. 

48. Mich.—^People v. Cook, supra. 

47. N.Y.—^People v. Downey, 178 N. 
B. 562, 267 N.Y. 870. 

48. La.—State V. Mehojovich, 44 So. 
481, 119 La, 791. 

46 ax p 1189 note 26. 

49. Kan.—^Lynn v. Schneck, 80 P.2d 
U7, 189 Kan. 138. 

Sa Idaho.—Miller v. Meredith, 83 P. 
2d 206, 69 Idaho 885. 

572. 


6 L Ga.—Bird v. Breedlove, 24 Ga. 
623. 

52. CaJ.—^In re Billings, 298 P. 1071, 
210 Cal. 669^ 

63. Cal.—In re Billings, supra. 
Beoommendation denied 

Cal.—^In re Billings, supra. 

64. Cal.—^In re Billings, supra. 

56. U.S.—^Ex parte Grossman, 45 S. 

Ct..382, 267 tJ.S. 87, 69 L.Ed. 627, 

, 88 A.LJI. 181. 

46 cur, p 1186 note 84 [aj (1). p 
1189 note 29. 

66 . Tex.—Warren v. State, 74 9.W. 
2 d 1006. 127 T6x,Cr..7L . 

46 C.X p 1189 note 80. . 

67. Ark.—Scalfe v. State, 196 's.W. 
2d 99^.810 Ax^. 644; 
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cording to the weight of authority, the power may 
be exercised after a verdict of guilty, and before 
sentence or judgment but in some jurisdictions 
it is held that there must be a final judgment of 
the trial court oh a plea or verdict of guilty before 
the power may be exercised.59 Under either view a 
pardon granted while the case is pending on appeal 
is valid.®® Such a provision is not prohibitory of 
the exercise of the pardoning power by the leg¬ 
islature before a conviction,nor does it preclude 
the legislature from bestowing the power to par¬ 
don before conviction on the governor, the courts, 
or any other agency of government.®^ 

§ 10. —— Requisites and Validity 

a. In general 

b. Delivery and acceptance 

c. Fraud, mistake, or intercession by paid 

representative 

a. In (general 

A written Instrument, subscribed by the.governor and 
authenticated by the seal of the state, is essential to a 
pardon by the governor; but no particular words or 
terms are necessary^ The honoring of a requisition from 
the governor of another state does not constitute a par¬ 
don. 

The intention of the executive to grant a pardon 
can have no legal force until carried into a com¬ 


pleted act.®® In order to constitute the completed 
act it is generally considered necessary that there 
be a written instrument®^ which, when granted by 
the governor by virtue of authority vested in him, 
must be subscribed by him,®® and must be authen¬ 
ticated by the seal of the state,®® and delivered, as 
discussed infra subdivision b of this section. 

No particular language or form®*^ or technical 
vrords or terms®® are necessary to constitute a 
pardon except as to recitals expressly required by 
law;®® and, if it is possible to show that the pardon 
was intended to cover and does cover the offense 
of which defendant was convicted, the pardon, if 
in other respects valid, is sufRcient.*^® There is 
a presumption in favor of the validity of a pardon.^^ 

Implied pardons. An instrument directing the 
release from prison of one convicted of crime may 
be regarded as a pardon*^® unless it does not purport 
to be a pardon of the offense.^® The honoring of a 
requisition from the governor of another state 
after the conviction of a prisoner does hot con¬ 
stitute a pardon'^4 where the governors of the two 
states agree to the return of the prisoner in case of 
his acquittal in the extraditing state, he is subse¬ 
quently acquitted in such state, and the governor 
honoring the requisition has no authority to par¬ 
don except on the recommendation of other desig¬ 
nated state officials.'^® Restoration of a person 


Tex.—Hankamer v. Templin, 187 S. 

W.2cl 649; 143 Tex. 572. 

46 C.J. p 1189 notes 81 fa], 32. 

01>jeot of provision 
Such a provision apparently is in¬ 
tended to prevent, the abuse of the 
pardoning: * power.—^In re Anderson, 
92 P.2d 1020, 84 CalA.pp.2d 48—46 
O.J. p 1189 note 32. 

58. Cal.—In re Anderson, 92 P.2d 
1020, 34 CaJ.App.2d 48. . 

Ohio.;—State ex rely Gordon v. Zan- 
grerle, 26 JN*.E.2d 190, 186 Ohio St. 
871. 

46 C.J. p n89 note 84. 

69. Neb.—Campion v. Gillan, 112 N. 
W. 685, 79 Neb. 864, 126 Am.S.R. 
667, .11 Ii.R.A.;N.S., 865, 16 Ann. 
Cas. 819. 

46 C.J. p 1190 note 35. 

60. Okl.—Gilmore v. State, 108 P. 
416, 8 Okl.Cr, 639, 189 Ain.S.R: 981. 

46 C.J. p 1190 note 36. 

61. Tex.—^B3x parte Miers,. 64 S.W. 
2d 778. 124 Tex.Cr, 592. 

.46CJ’.p ll90note. 37. 

Legislative remission of punishment 
by paxdon before jurisdiction, of 
qourt, attaches see Criminal Law § 

m. 

68. Tex.—Ex jparte. Ijiuncy, 168.8>W. 
29, 78.Tex^Pr. .541. 

68. Tex.—Cknrpus Jnxis gnoted in Ex i 


parte Crane, 29 S.W.2d 867, 868, 
116 Tex.Cr. 168. 

46 C.j. p 1190 note 88. 

The groverxLor’s pxosnise to pardon 
a convict is not a pardon. 

Okl.—^Bx parte Hawkins, 136 P. 991, 
10 Okl.Cr. 896. 

Tex.—^Bx parte Crane, 29 S.W.2d 867, 
116.Tex.Cr. .168. 

64h Tex.—Corptis Juris guoted in Bx 
parte Crane, 29 S.W*2d 867> 868, 115 
Tex,Cr. 168. 

46 C.J. p 1190 note 89. 

65. Tex.—Coitus Juris guOted in Bx 
parte Crane. 29 S.W.2d 867, 858, 116 
Tex.Cr. 168. 

46 C.J. P 1190 note 40. 

66. Tex.^Ooxptis Juris guoted in Bx 
’ parte Crane, 29 S.W. 867, 868, 116 
. TexCr. 168. 

46 C,J. p 1190 note 41. 

Mandamus to compel secretary, of 
state to seal and attest peurdon see 
Mandamus f 210. 

67. Ala.—Hogan v. Hartwell, 7 So. 
2d 889, 242.Aia. 646. 

68. Ark.—Scaife v. State, 196 S.W. 
2d 902, 210 Ark. 644; 

46 C.J.P 1190 note 43. 

69. Ark.—Gulley v. Budd, 189 S.W. 
2d 886, 209 Ark. 18. 

46 C.jr. P 1190 note 44 [a], 
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70. Ark.-Redd v. State, 47 S.W. 

119, 66 Ark. 476. 

46 C.J. p 1190 note 45. 

7L Ark.—Gulley v. Budd, 189 S.W. 
2d 886, 209 Ark. 18—Horton v. Gil¬ 
lespie, 279 S.W;. 1020. 170 Ark. 107. 

72. S.C.—Jones v. Harris, 32 S.C.L. 
160. 

73. Kan.—State v. Page, 67 P. 614, 
60 Kan. 664. 

Mo.—State v. Klrschner, 23 Mo.App. 
349. 

DeUvery of convict to fedjural an* 
thorities with provlsioh for return 
Okl.—^Bx parte Lovingood, 53 P.2d 
290, 68 Okl.Cr.'336, distinguishing 
Bx parte Guy, 269 P. 782, 41 OkL 
Cr. 1. 

Portlciilar ord^ held not pardon 
Kan.—Jones v. Morrow, 121 P,2d 219, 
164 Kan. 688. 

74. Okl.—^Ex parte Youstler, 268 P. 
828, 40 OKLCr. 278. 

Paroled prisoner 

Where the governor gi^ts a requi¬ 
sition for the delivery of a paroled 
prisoner to another state, the Ismi- 
ance of an extradition warrant do^s 
not constitute a full pardon.—Bx 
parte Clark, 162 P.2d 889, 79 Oia.Cr. 
168. 

75. Pa.—Commonwealth ex rel. Ka- 
mons V. Ashe^ 178 A. 716, 114 Pa. 
Super, 119. •* * 
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to citizenship by a governor’s order after serving 
a sentence, less the period allowed for good be¬ 
havior, is not a pardon.*^^ 

Repugnant provisos, A proviso inserted in a 
deed of pardon that the disability annexed to the 
offense shall remain notwithstanding the pardon of 
the offense itself is void.77 

b. Delivery and Acceptance 

Delivery and acceptance of a pardon are essential, 
but an acceptance will be presumed in the absence of 
proof to the contrary; and delivery to his attorney or 
other person acting for him may be constructive de¬ 
livery to the prisoner. 

A pardon is a deed to the validity of which de¬ 
livery is essential,78 and delivery is not complete 
without acceptance.78 However, an acceptance of 
a pardon will be presumed in the absence of any 
proof to the contrary.*® 

Rule of federal courts. While the rule that a 
pardon is not complete without acceptance, express 
or implied, by its beneficiary, has been announced 
and adhered to by the federal courts,®^ there is an 
apparent tendency on the part of the federal su¬ 
preme court to overrule the earlier decisions in this 
respect, or at least not to extend them,®^ it being 
said that the public welfare and not the consent of 
the prisoner determines whether a pardon shall be 
granted.®^ 

Sufficiency, The delivery and acceptance of a 
pardon are complete when the grantor has parted 
with his entire control of dominion over the instru¬ 
ment, with the intention that it shall pass to the 
grantee, and the latter assents to it either by him¬ 


self or his agent.8^ Delivery may be made di¬ 
rectly to the person pardoned and delivery to his 
attorney, or other person acting for him,*® or to 
the officer having custody of the prisoner,*7 may 
be constructive delivery to the prisoner; but the 
delivery of a pardon to the warden of a peniten¬ 
tiary before the date on which it is to become ef¬ 
fective has been held not to make the pardon ef¬ 
fective.®* 

c. Fraud, Mistake, or Ihtercessioii by Paid 
Kepresentative 

A pardon procured by fraud is void. 

There is authority for the view that a pardon 
may be held void where it appears from the pardon 
that the pardoning power was misinformed ;** but 
there is also authority for the view that intentional 
falsehood or suppression of truth is necessary, 
and that misinformation given in good faith and 
in the belief in its truth is insufficient, to avoid a 
pardon.*® A pardon may not be reformed by a 
court of equity, as discussed in the CJ.S. title Ref¬ 
ormation of Instruments § 13, also 46 C.J. p 1191 
note 52, 53 C.J. p 922 note 15; but, where the 
name of the person pardoned is incorrectly set out, 
it is within the power of the governor to correct 
the error by issuing a second pardon.®^ 

Fraud, A pardon procured by false and fraudu¬ 
lent representations*^ or by intentional suppression 
of the truth** is void, even though the person par¬ 
doned had no part in perpetrating the fraud ;*^ 
and it has been held that courts on proper allega- 
tipns may determine whether a fraud has been per¬ 
petrated,*® if no tribunal is fixed by the terms of 


76. Cal.—l>onhain v. Gross, 290 P. 
884, 210 Cal. 190. 

77. Cal.—^People v. Bowen, 43 Cal. 
439, 13 Am.H. 148. 

46 CJ. p 1191 note 51. 

78. Tex.—Oorpns J'orls gnoted in 
£x parte Crane, 29 >S.W.2d 357, 358, 
116 Tex.Cr. 168. 

46 CJr. p 1191 note 64. 

79. N.C.—In re WUllams, 63 S.m 
108, 149 NXJ. 436, 22 Ii.R.A.,N.S., 
238 

46 C.J. p 1191 note 55. 

Acceptance of conditional pardon see 
Infra S 16. 

80. Ark.—Redd v. State. 47 S.W. 
119, 65 Ark. 475. 

46 CJ. p 1191 note 64. 

81. U.S.—Burdick v. U. S., N.T., 35 
S.Ct. 267, 236 XT.S. 79, 59 liJBd. 476. 

46 C.J. p 1191 note 56. 

88. U.S.—^Biddle V. Perovich, Kan., 
47 S.Ct. 664, 274 U.S. 480. 71 I^Bd. 
1161. 

46 CJ- p 1191 note 57. 


83. XT.S.—^Biddle v. Perovitch, su¬ 
pra. 

84. Tex.—^Rosson v. State, 4 S.W. 
897, 23 Tex.App. 287. 

46 O-J. p 1191 note 59. 

85. Mich.—Spaiford v. Judge Benzie 
Cir. Ct., 98 N,W, 741, 136 Mich. 25. 

46 C.J. p 1191 note 60. 

86. Mo.—Ex parte Reno, 66 Mo. 266, 
27 Am.R. 337. 

Okl.—Ex parte Hawkins, 136 P. 991, 
10 Okl.Cr. 396. 

87. Pa.—Commonwealth v. Hollo¬ 
way, 44 Pa. 210, 84 Am.D. 431. 

46 aj. p 1191 note 62. 

88. Okl.—«Ex parte Ray, 193 P. 635, 
18 Okl.Cr. 167. 

46 C.J. P U91 note 63. 

89. N.C.—state v. Mclntire, 46 N.C. 
1, 59 Am.D. 566. 

46 CJ. p 1192 note 76. 

SOi Vt.—Ex parte Paguette, 27 A.2d 
129, 112 Vt. 441. 

91. Ky.—Jackson v. Rose, J S.W.2d 
641, 228 Ky. 285. 
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92. Ky.—Corpus Juris cited in Ad¬ 
kins V. Commonwealth. 23 S.W.2d 
277, 278, 282 Ky, 312. 

Vt—Ex parte Paguette, 27 A.2d 129, 
112 Vt 441. 

46 aJ. p 1191 note 65. 

93. Vt—^Ex parte Paquette, supra. 

94. Pa.—Commonwealth v. Hallo- 
way, 44 Pa. 210, 84 Am.D. 431. 

Vt—^Ex parte Paquette, 27 A.2d 129, 
112 Vt 441. 

96. Tex.—^Bx parte Redwine, 236 S. 

W. 96, 91 Tex.Cr. 83. 

46 C.J. p 1192 note 71. 

Suit may he hTought hy attorney 
general on behalf . of the people.— 
Rathbun v. Baumel, 191 N.W. 297, 
196 Iowa 1233, 30 A.L.R. 216—46 C.J. 
p 1192 note 70 C&L 
Praud not presumed 
Vt—Ex pairte Paquette, 27 A.2d 129, 
112 Vt 441. 

Praud held not Shown 
Ark.—Gulley v. Budd, 189 S.W.2d 385, 
209 Ark. 18. 
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the pardon for a determination of the question.^® 
In order to impeach a pardon for fraud it must he 
done in a direct,and not in a collateral,manner- 

Intercession by paid representative. A statutory 
prohibition of the granting of a pardon, without 
publication of notice of application for the pardon, 
where an attorney or other paid representative of 
the person making application for a pardon inter¬ 
cedes with the governor does not extend to the so¬ 
licitation, by a paid attorney, of other persons to 
intercede with the governor to grant a pardon.^^ A 
recital in the pardon that it is issued without in¬ 
tercession by an attorney or other paid representa¬ 
tive is prima facie true; and, if it may be shown 
to be false, the burden is on the person making 
the charge to substantiate it^ 

§ 11. Construction and Operation 

a. Construction 

b. Operation and effect / 

a. Oonstmction 

Rules governing the construction of Instruments gen¬ 
erally apply to pardons, and a pardon should be construed 
liberally In favor of the person pardoned. 

Courts will interpret and construe a pardon 
and rules governing the construction of instruments 
generally are ordinarily applied ^ Accordingly, a 
pardon must be construed as a whole to carry out 
the intention of the grantor;^ and, where general 
words are used, their natural meaning is not to be 
restrained by other words, unless the intention to 
do so is clear and manifest.® A pardon should be 


§11 

construed most strictly against the state and most 
liberally in favor of the person pardoned.® 

The character and effect of a pardon are ascer¬ 
tained by the terms in which it is expressed and 
the conditions annexed to it,^ and not by the time 
when it commences to operate.® It is the substance 
of the proclamation, and not the name by which 
it is designated, that controls its effect;® and the 
character of a document as constituting a pardon 
must be determined by its legal effect rather than 
by the name by which it is designated.^® 

Refusal to honor because of question as to con¬ 
struction. The keeper of a jail or prison to whom 
a pardon is presented by a prisoner is justified in 
declining to honor it, if any question suggests it¬ 
self or is raised as to its interpretation.^! 

b. Operation and Effect 

(1) In general 

(2) Rights of third persons 

(3) Liability for costs 

(4) Liability for fines 

(5) Rights as to public office, profession, 

or license 

(1) In General 

In general, a full and absolute pardon exempts the 
pardoned Individual from the punishment which the law 
Inflicts for the crime committed, the crime being forgiven 
and remitted, and the individual relieved from its legal 
consequences. 

In general, when a full and absolute pardon is 
granted, it exempts the individual on whom it is 
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Bstoppel 

Where one hrougrht Into court his 
copy of the pardon and therein open¬ 
ly consented that it should be can¬ 
celed, he cannot thereafter rely on 
the pardon as a defense to imprison¬ 
ment for the offense for which he 
was pardoned.—^Rathbun v. Baumel, 
191 N.W. 297, 196 Iowa 1233, 80 A. 
L.R. 216. 

se. Tex.—Ex parte Redwine, 236 S. 
W. 96, 91 Tex.Cr. 88., 

97. Okl.—^Territory v. Richardson, 
60 P. 244, 9 Okl. 579, 49 L..R.A. 440. 

Jurisdiction of court of equity to set 
aside pardon see Constitutional 
Law § 167. 

98. Okl.—^Territory v. Richardson, 
supra. 

46 C.J. p 1X92 note 69. 

Whether question of fraud may be 
raised in habeas corpus proceed¬ 
ings see Habeas Corpus $ 29 c. 

99. Ark.—Gulley v. Budd, 189 S.W. 
2d 885, 209 Ark. 18. 

1. Ark.—Gulley v.- Budd, supra. 


2. Kan.—Jamison v. Planner, 228 P. 
82, 116 Kan. 624. 

46 C.J. p 1192 note 78. 

3. Tex,—^Bx parte Black, 59 S.W.2d 
828, 123 Tex.Cr. 472. 

4. Ala—Corpus Jtixls cited in Ho¬ 
gan v. Hartwell, 7 So.2d 889, 890, 
242 Ala 646. 

46 C.J. p 1192 note 79. 

Pardon construed as ‘Tull pardon” 
Pardon restoring person to full citi¬ 
zenship, and giving him right to tes¬ 
tify and full rights of suffrage,. was 
construed, as “full pardon.”—State 
V. Lee, 132 So. 219, 171 La 744. 

6- HI.—Holliday v. People, 10 HI. 
214. 

6. Ala—Corpus Juris dted in Ho¬ 
gan V. Hartwell^ 7 So.2d 889, 890, 
892^ 242 Ala 646. 

Ark.—Gulley v, Budd, 189 S.W^.2d 
385, 209 Ark. 18. 

Vt.—Ex parte Paquette, 27 A.2d 129, 
112 Yt. 441. 

46 C.J. p 1192 note 80. 

Failure to refer to count of indict¬ 
ment 

Pact that order restoring to con- 
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testee all civil and political rights 
of which he was by law deprived on 
his conviction in federal court failed 
to refer to last count of indictment 
did not preclude the order from re¬ 
storing contestee’s civil and political 
rights, where verdict in criminal 
prosecution was general without ref¬ 
erence to any particular count in in¬ 
dictment and only one Judgment of 
conviction was ever entered against 
contestee.—Hogan v. Hartwell, 7 So- 
2d 889, 242 Ala. 646. 

7. Tex.—Warren v. State, 74 S.W.2d 
1006, 127 Tex.Cr. 71—Carr v. State, 
19 Tex.App. 635. 

8. Tex.—Warren v. State, 74 S.W.2d 
1006, 127 Tex.Cr. 71—Carr v. State, 
19 TexAtpp. 635. 

9. Tex.—^Ex parte Black, 59 S.W,2d 
828, 123 Tex.Cr. 472. 

10. U.S.—Lupo V- Zerbst, C.C.A.Ga.« 
92 F.2d 362. 

IL Kan.—Jamison v. Planner^ 228 
p. 82, 116 Kan. 624. 
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bestowed from the punishment which the law in- restore to the offender the customary civil rights 
flicts for the crime which he has committed, the which ordinarily belong to a citizen,^5 including 
crime being forgiven and remitted, and the individ- the right to vote, as discussed in Elections § 33 c, 
ual relieved from all of its legal consequences in the right to serve on a jury, in Juries § 142, and 
the form of disqualifications or disabilities based the right to be a witness, in the CJ.S. title Wit- 
on his conviction and this is true regardless nesses § 68, also 70 CJ. p 116 note 45-p 117 note 
of whether or not the executive pardon wiped out 57. Under a statute so providing, a pardon does 
the judicial finding of gruilt.^^ Thus, while a pardon not restore the offender to the rights of a previous 
has been held not to restore political privileges, as marriage or to the guardianship of a child who is 
distinguished from civil rights,^^ and not to re- the issue of such marriage.^® 
store rights vested in others in consequence of the 

conviction, as considered infra subdivision b (2) It has been stated that the effect of a full pardon 
of this section, a full and unconditional pardon does is to make the offender a new man,^^ that a 


12. U.S.—Groseclose v. Plummer, C. 
C.A.Cal.. 106 P.2d 311, certiorari 
denied 60 S.Ct. 264, 308 U.S. 614. 
84 li.Ed. 513—U. S. ex rel. Torino 
V. Gardnkel, D.C.Pa., 69 P.Supp. 
846, reversed on other grounds. C. 
C.A.. 166 P.2d 887—U. S. ex rel. 
Consola v, Karnuth, D.C.N.T., 27 
P.Supp. 461, affirmed, C.C.A., 108 
P.2d 178. 

Ala.—^Hosran v. Hartwell, 7 So.2d 889, 
242 Ala. 646. 

Ark.—Corpus Juris quoted in State 
ex rel. Attorney General v. Irby, 
81 S.W.2d 419, 424, 190 Ark. 786, 
certiorari denied Irby v. State of 
Arkansas ex rel. Attorney General, 
66 act 136, 296 U.S. 616, 80 L».Ed. 
437. 

Cal.—^People v. Blggrs, 71 P.2d 214, 9 
Cal.2d 508. 

Fla.—Corpus Juris quoted iu Pagre 
V. Watson. 192 So. 206, 208, 140 
Pla. 6S6. 126 A.L.R. 249. 

Ga.—Corpus Juris elted iu Morris v, 
Hartsdeld, 197 S.B. 251, 253, 186 
Ga. 171. 

Iowa.—Slater v. Olson, 299 N.W. 879, 
230 Iowa 1005. 

Minn.—State v. Meyer, 87 N.W,2d 3, 
228 Minn. 286. 

Miss.—^Ex parte Crlsler, 132 So. 103, 
159 Miss. 247. 

N.T.—People ex rel. Prisament v. 
Brophy, 88 N.B.2d 468, 287 N.Y. 
132—^Beck V. Pinejan, 3 N.T.S.2d 
1009, 254 App.Div, 110—^People v. 
Larkman, 64 N.T.a2d 277, 187 
Misc. 135. 

Okl.—State ex rel. Cloud v. Election 
Board of State of Oklahoma, 36 P. 
2d 20, 169 Okl. 863, 94 A.Ir.H. 1007. 
Pa.—Commonwealth ex rel. Banks v. 
Cain, 28 A.2d 897. 845 Pa. 681, 143 
A.Ii.It 1478—Commonwealth v. 
Quaranta, 145 A. 89, 295 Pa. 264. 
Tex.—Scrlvnor v. State, 20 S,W.2d 
416. 113 Tex.Cr. 194. 

Va.—Prfehard v. Battle, 17 S.R2d 
393, 178 Va. 465. 

Wash.—State v. Cullen, 127 P.2d 257, 
.14 Wa8h.2d 105. 

46 C.J^ P 1192 note 83. 

Sftect of pardon: 

On deportation of alien for convic¬ 
tion of crimo see Aliens $ $4 ^ 
(7)* 


On classification under draft acts 
see Army and Navy § 25 c (1). 

Of prior offense as exempting ac¬ 
cused from increased punish¬ 
ment on subsequent conviction 
see Criminal Law § 1960 b. 

Of conviction for maintaining pub¬ 
lic nuisance see Nuisances § 169. 
Only full pardou can obliterate le¬ 
gal consequences of felony convic¬ 
tion.—Warren v. State, 74 S.W.2d 
1006, 127 Tex.Cr. 71. 

A pardon reaches both the pun¬ 
ishment prescribed for the offence 
and the guilt of the offender.—In re 
Stephenson, 10 So.2d 1, 243 Ala. 842, 
143 A.L,.R. 166—16 C.J. p 1192 note 
83 [b]. 

Supplementary authority 
The authority conferred by consti¬ 
tution .on governor to restore suf¬ 
frage and office holding rights by 
executive pardon to one convicted of 
a felony is In addition and supple¬ 
mentary to strict pardoning power 
provided for by constitution.—Arnett 
V. Stumbo, 153 SW.2d 889, 287 Ky. 
433, 185 A.L.R. 1488. 

Xf gfranted before conviction, it 
prevents any of the penalties and 
disabilities consequent on conviction 
from attaching, 

U.S,—^In re RlngnaJda, D;c.Cal., 48 F. 
Supp.- 975. 

Ala.—In re Stephenson, 10 So.2d 1, i 
243 Ala. 342, .143 AX.R. 166. 

46 C.J. p 1192 note 83 [c], 

Xf granted after conviction, ft re¬ 
moves the penalties and disabilities 
and restores the person to his civil 
rights. 

U.S.—^In re Ringnalda, D.C.Cal., 48 
F.Supp. 975. 

AlfiL —^In re Stephenson, 10 So.2d 1, 
243 Ala. 342, 143 A.L.H. 166. 

46 .C.J. p 1192 note 83 {dj. 

An "absolute 3 ?»**don’’ sets an ac¬ 
cused free from the' custody of the 
law, prevents flirther court action, 
terminates existing probation, and 
makes anticipated probation impossi¬ 
ble.—State ex rel. Gordon v. Zanger- i 
le, 26 N.B.2d 190, 136 Ohio St. 871. 1 

Pardon by governor) federal offense | 
Under provisions of constitution] 
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authorizing governor to restore suf¬ 
frage and office holding rights by 
executive pardon to one convicted of 
a felony, governor had authority to 
restore citizenship rights of one con¬ 
victed in federal court of violating 
a federal statute for which a felony 
punishment was provided, as against 
contention that a pardon by the pres¬ 
ident of the United States was es¬ 
sential to restore lost rights.—Arnett 
V. Stumbo, 153 S.W.2d 889, 287 Ky. 
433, 135 A.L.R. 1488. 

13. N.T.—^People ex rel. Prisament 
V. Brophy, 38 N.B.2d 468, 287 N.T. 
132. 

14. Ark.—State ex rel. Attorney 
General v. Irby, 81 S.W.2d 419, 190 
Ark. 786, certioi^ail denied Irby v. 
State of Arkansas ex rel. Attorney 
General, ^6 S.Ct, 136, 296 U.S. 616, 
80 L..Ed. 437. 

Rights as to public office see infra 
subdivision b (5) of this section. 

15. U.S.—Groseclose v. Plummer, CL 
C.A.Cal., • 106 !?'.2d 311, certiorari 
denied 60 S.Ct 264, 308 U.S. 614, 84 
L..Ed. 518. 

Ala.—In re Stephenson, 10 So.2d 1, 
243 Ala. 342, 143 A.L.R. 166—Ho¬ 
gan V. Hartwell, 7 So.2d 889, 242 
Ala. 646. 

Ark.—State ex rel. Attorney General 
V. Irby, 81 S.W.2d 419, 190 Ark. 

, 786, certiorari denied Irby v. State 
of Arkansas ex rel. Attorney Gen¬ 
eral, 56 S.Ct 136, 296 U.S. 616, 80 
KEd. 437. 

Fla.—^Page v. Watson, 192 So. *205, 
140 Fla. 586, 126 249., 

Ga.—Hulgan v. Thornton, 55 S.E.2d 
115, 206 763—^Morris v, Harts- 

fleld, 197 S,E. 261, 186 Ga, 171. 

16. N.T.—In re Llndewairs Will, 18 
N.Y.S.2d 281, 259 A.ppJ>iv. 196, re¬ 
versed on other grounds 39 N.E.2d 
907, 287 N.T. 347, 189 A-UR. 1801. 

Purpose of provlsloiL 
The legislature in^. enacting such 
provision was merely throwing addi¬ 
tional safeguards around nbnoffend- 
ing spouse.—^Ih re Llndewall's Will, 
supra. 

17. Fla.—Corpus Juris quoted in 
Page V. Watson, 192 So. ;205, 208, 
140 Fla, 536, 126 A.LuR. 249. 
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full pardon blots out the existence of guilt, so that 
in the eye of the law the offender is as innocent 
as if he had never committed the offense.^® How¬ 
ever, these statements, characterized as generaliza¬ 
tions, have not been universally accepted, recog¬ 
nized, or approved.!^ Moreover, a pardon does not 
so operate for all purposes,^® whether the pardon 


is,2i or is not,22 based on the innocence , of the 
prisoner; since as the very essence of a pardon 
is forgiveness or remission of penalty,^2 a pardon 
implies guilt it does not obliterate the fact of 
the commission of the crime,25 and the conviction 
thereof according to the judicial decisions on 


Ind.—^Kelley v. State, 185 N.B.‘453, 
204 Ind. 612. 

Ojjl._^state ex rel. Cloud v. Election 

Board of State of Oklalioma, 36 P. 
2d 20, 169 Okl. 363, 94 A-L..R. 1007. 
46 C.J. P 1193 note 84. 
la. U.S.—U. S. ex rel. Forino v. 
Garflnkel, D.C.Pa., 69 P.Supp. 846, 
reversed on other grounds C.C,A., 
166 F.2d 887—In re Ringnalda, D.C. 
Cal.., 48 F.Supp. 975—^U. S. ex rel. 
ConSola V. Karnuth, D.C.N.Y., 27 
F.Supp. .461, affirmed, CC.A., 108 
F.2d 178—Bennett v. XT. S„ 88 Ct. 
Cl. 602. 

Ala.—In ,re. Stephenson, 10 So.2d 1, 
243 Ala. 342, 143 A.L.,R. 166. 
pia.—Corpus Juris quoted. in Page 
V. Watson, 192 So. 206, 208, 140 
Fla. 536, 126 A.L.R. 249. 

Qa,—^Morris v. Hartsfleld, 197 S.E. 
251,. 186.Oa. 171—^Randall v. State, 
36 S.B.2d 460, 73 Ga-App. 364, mo- 
tlpn grkxited and certiorari denied 
67 act. 72, 829 U.S. 749, 91 Ii.Ed. 
646. 

Ind.—^Kelley v. State, 185 N.B. 458, 
204 Ind. 612. 

IrtL—State v. Lee, 132 So. 219, 171 
La. 744. - - 

Ohio.—State ex rel. Gordtfn v. 
gerle, 26 N.B.2d 19(H 136 Ohio St. 
371. 

Okl.—state ex rel. Cloud v. Election 
Board of State of Oklahoma, 36 
P.2d 20, 169 Okli 363, 94 a:L.R. 
1007. 

Pa.—Commonwiealth ©x rel. Banks v. 
Cain, 28 A.2d 897, 345 Pa. 681, 143 
A.L.R. 1473—Commonwealth v. 
Quarantfw 14^ ^ 89, 296 Pa. ,264. 

46 C.J. p 1193 note 86. 

F1^—State V. Snyder, 187 So. 
381, 136 Fla. 876. . 

Iowa.—Slater v. Olson, 299-K.W.. 879, 
230 Iowa 1005. 

Va.—Prichard v. Battle^ 17 .S.R2d 
393, 178 Va. 465. 

Wash.—State v. Cullen, 127 P.2d 257, 
14 Wash.2d 105. . 

* We see the great weight of au¬ 
thority supporting the more realistic 
view that a pardon, to the extent of 
its terms, dpels nothing n^ore than to 
abolish all restrictions upon the lib> 
erty of the pardoned. o;ne, and upop 
his civil rights that follow a. felpny 
conviction and sentence./'—Grose- 
close V. Plummer, C.ciA.CaI., i’i)6.F. 
2d 311, 313, certiorari dehied 60 aci 
264, 208 U.S. 614; 84 L^d. 613. 

'*To say, however, that the offender 
Is *a new man,* hiid 'ai innocent as 
if he had tueyer. TOjmnltted* the of¬ 
fense,* is to ignore * the .^flerence be- 
67 C.jr.S.—37 


tween the crime and the criminal. A 
person adjudged guilty of an offense 
is a-convicted criminal, though par¬ 
doned; he may be deserving of pun¬ 
ishment, though left unpunished; 
and the law may regard him as more 
dangerous to society than one never 
found guilty of crime, though it 
place no restraints upon him follow¬ 
ing his conviction. The criminal 
character or habits of the Individual, 
the chief postulate of habitual crim¬ 
inal statutes. Is often as clearly dis¬ 
closed by a pardoned conviction as 
by one never condoned; The broad 
generalizations quoted above are, if 
taken too literally, logically unsound 
as well as historically questionable.** 
Cal.—People v. Biggs,. 71 P.2d 214, 
216, 9 Cal.2d 608. 

K.T.—^Beck v. Finegan, 3 N.T.S.2d 
1009, 1014, 264 APP.D1V. llOi 
2Q. Ark.—Corpus Juris quoted in 
State ex rel. Attorney General v. 
Irby. 81 S.W.2d 419, 424, 190 Ark. 
786,'certiorari denied Irby v. State 
of Arkansas ex rel. Attorney Gen¬ 
eral, 66 act. 136, 296 U. S. 616, 80 
L.Bd. 487. 

Fla.—Corpus Juris quoted lu Page 
V. Watson, 192 So. 205, 208, 140 Fla. 
636, 126 A.L.R. 249. 

Iowa.—Corpus Jm^ i^ted in Slater y. 
Olson, 299 N.W.’ 879, 880, 280 Iowa 
• 1005. - 

21. N^T.—^People ex rel. Prisameht 
V. Brophy, ^8 N.B.2d 468, 287 N.T. 
182. 

22. K.T.—^People v. Larkman, 64 N. 
T.S.2d 277, 187 Misc. 135, 

23. .iArk.—Corims juris quoted ' in 
State ex rel. Attorney General v. 
Irby, 81 S.W.2d 419, 424, 190 Ark. 
786, certloraiji denied Irby y. State 
of Arkansas ex rel. Attorney Gen¬ 
eral, 66 act 136, 296 XT.S.- 616, 80 
L.Bd. 487. 

Fla.—Corpus Juris quoted in Page v. 
Watson, 192 206, 208, 140 Fliu 

636, 126 A.L.R. 249. 

Mo.—State v. Brinkley, 193 ,aW.2d 
49, 354 Mo. 1051—Corpus Juris 
quoted in State v. Jacobson, 152 
S.W.2<I 1061, 1063, 348 Mo. 258. 
N.y.—^People ex rel. Prisament v. 
Brophy, 88 K.B.2d 468, 287 N.T, 
132. ■./ - ;., 

Tei^—Cox 3 ^ Juris quoted . in Jones 
V. State. 147 S.W.2d 508, 510, 14i 
T«?.Cr, ,70. .> 

Wash.-^ta:te v. CallW 127 .p.2d 267, 
14 Wash.2d 106-^tate v. jatazsard, 
247. P. 957, 139 Wash,. 487, 47 A.L. 
1 R.’5i8.. 


24. Ark.—Corpus Juris quoted in 
State ex rel. Attorney General v. 
Irby, 81 S.W.2d 419, 424, 190 Ark. 
786, certiorari denied Irby v. State 
of Arkansas ex rel. Attorney Gen¬ 
eral. 56 act 186, 296 U.S. 616, 80 
L.Ed. 437. 

Fla.—Corpus Juris qucted in Page v. 
Watson, 192 So. 205, 208, 140 Fla. 
686, 126 A.L.R. 249. 

Mo.—Corpus Juris quoted in State v. 
Jacobson, 162 S.W.2d 1061. 1063. 
348 MO. 268. • 

Tex.—Corpus Juris quoted In Jones 
V. State, 147 •S.W.2d 608, 510, 141 
Tex.Cr. 70. 

Wash.—State v. Cullen, 127 F.2d 267, 
14 Wash.2d 106. 

46 C.J. p 1193 note 87. 

170 implication of innocence 
Absolution, by temporal authority 
for an offense implies that there is 
reason to believe that rigid enforce¬ 
ment of the usual penalty for the of¬ 
fense would work injustice, but it 
ordinarily implies nothing more.— 
People ex reL Prisament v. Brophy, 
88 N.B.2d 468, 287 N.T. 132. 

35. Ark.—Corpus Juris quoted in 
State ex rel. Attorney General v. ‘ 
Irby, 81 S.W.2d 419, 424, 190 Ark. 
786, certiorari denied Irby v. State 
of Arkansas ex rel. Attorney Gen¬ 
eral, 66 S.Ct. 136, 2^6 U.S. 616, 
80 L.Bd. 437. 

CaJ..^People v. Biggs, 71 P.2d 214, 9 
Cal.2d 508, 

Fla.—Co^uii Juris quoted in Page v. 
Watson, 192 So. 205, 208, 140 Fla. 
686, 126 A.L.R. 249. 

N.T.—Beck v. Finegan, 3 N.Y.S.2d 
1009, 264 App.Div. 110. 

Tex.—Corpus Juris quoted in Jones 
V. State. i47 S.W.2d 608, 510, 141 
Tex.Cr. 70: 

46 C.J. p 1198 note 88. 

26. Ark.—Corpus Juris . quoted in 
State ex rel. Attorney General v. 
Irby. 81 S,W.2d 419, 424. 190 Ark. 
786, certioiari denied Irby' v. State 
of Arkansas ex rel. Attorney Gen- 
ena. .6^ act 186, 296 U.S. 616, 
80 L.Ba: 437. 

Cal-fT-People v. Biggs, 71 P.Sd 214, 9 . 
Cal.2d 608. 

Pla.—Corpus- Jdris qu^d in 
V. Watson, 192 So. 20$, 208. 140' 
Fla. 536, 12$ A.L.R. 249. . 

K.Y.-—^Beck V. Finnan, 8 N.Y,Sl2d 
1009, 264 AppJE>lv. llO.: 
T6X.~^arpns Juris quoted in .Jo^eb 1 ^ 
V. State, 147 ;s.W.2a 608, 51(t 141 
Tex.Cr. 70; ' 

46 CJ*. p 1193 note 89, .; • . i 
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the question it does not wash out the moral stain 
as has been tersely said it involves forgiveness and 

not forgetfulness.28 

A partial pardon releases from punishment with¬ 
out remission of guilt and the effect of a con¬ 
ditional pardon is discussed infra § 16 d, e. 

Legislative pardon. Under a statute providing 
that punishment endured by one convicted of a fel¬ 
ony shall have the same effects and consequences as 
a pardon by the governor, the effect of such statu¬ 
tory pardon is precisely the same as a free and un¬ 
conditional pardon by the govemor.^o Such statute 
has been held to apply only where the sentence has 
been served,^! so that a convict could not become 
entitled to a pardon or some part of a pardon be¬ 
cause he had served some part of his sentence at 
the time such statute was repealed.^^ Where a stat¬ 
ute barring prosecution for a certain offense ex¬ 
pressly provides that it shall not prevent prosecu¬ 
tions under presently existing laws, it does not op¬ 
erate as a legislative pardon oi such an offense 
committed prior to such statute.33 The authority 
of the legislature to grant pardons is discussed su¬ 
pra § 3. 

Acceptance as confession; rights as to appeal. 
In accordance with the above principles, it has been 


held that the acceptance of a pardon ordinarily 
implies a confession of guilt,^^ so that such ac¬ 
ceptance constitutes a waiver of accused’s rights 
on appeal from his conviction.36 However, a dis¬ 
tinction may be drawn between the ordinary par¬ 
don which is governed by the above general rules 
and a pardon which appears to have been granted 
because the granting officer was satisfied of the in¬ 
nocence of the accused and the fact that ac¬ 
cused, who had been pardoned after conviction in 
such a case, appealed from the judgment of convic¬ 
tion did not constitute a waiver of the benefit of his 

pardon.37 

Retrospective operation. A pardon has no retro¬ 
spective operation.^® It affords no relief to what 
has been suffered by the offender in his person by 
imprisonment, forced labor, or otherwise.^^ 

Offenses covered and persons included. The re¬ 
cital of a specific distinct offense in a pardon lim¬ 
its its operation to that offense, and that pardon 
does not embrace any other offense for which sep¬ 
arate penalties and pimishment are prescribed.4<> 
The exercise of executive clemency in favor of one 
of two persons convicted of the crime of adultery 
does not necessarily inure to the benefit of the other 
or extinguish the criminal liability of the other for 
the commission of that crime.^^ 


Ptedon. ttased on. iimoceiLoe 
A presidential pardon, even if 
srranted because the president is 
satisfied that convicted person is 
innocent, is an act of grace which 
does not obliterate the finding: of 
gniilt.—^People ex rel, Prisament v. 
Brophy, 38 N.B.2d 468, 287 N.Y. 132. 
Pardon not based on innocence 
Where pardon issued to defendant 
merely stated that defendant was 
represented to pardoning authority 
as a fit object of mercy and did not 
recite that it was issued on ground 
of innocence based on after-discov¬ 
ered evidence, pardon did not erase 
conviction.—^People v. Larkman, 64 
N.Y.S.2d 277, 187 Misc. 136. 

27. Ar^—HCorpns JUris quoted tn 
•State ex rel.. Attorney General v. 
Irby, 81 S.W.2d 419, 424, 190 Ark. 
786, certiorari denied Irby v. State 
of Arkansas ex rel. Attorney Gen¬ 
eral, 56 S.Ct 126, 296 U.S. 616, 
80 UBd. 437, 

Cal.^People v. Biggs, 71 ,P.2d 214, 
9 Cal.2d 608. 

Bla.—Corpus dtcels Quoted in Page v. 
W'atson, 192 So. 206, 208, 140 Fla. 
636. 126 A.li.R. 249. 
l^.Y. — ^Beck V. Finegan, 3 N.Y.S.2d 
1009, 254 AppJ>iv. 110. 

Tex.—Coxpizs dturis quoted in Jones 
V. State, 147 S;W'.2d 608, 610, 141 
Tex.Cr. 70. 

46 C.J. P 1193 note 90. 


Zn crimes involving moral turpi¬ 
tude, a pardon does not work the re¬ 
mission thereof.—State v. Snyder, 
187 So. 381, 136 Fia 876. 

28. Ark.—Corpus Juris quoted in 
State ex rel. Attorney General v. 
Irby, 81 S.W.2d 419, 424, 190 Ark. 
786, certiorari denied Irby v. State 
of Arkansas ex rel. Attorney Gen¬ 
eral, 66 S.Ct. 136, 296 U.S. 616, 80 
L..Bd. 487. 

Fla—Corpus Juris quoted in Page v. 
Watson, 192 So. 206, 208, 140 Fla 
636, 126 AIj.K. 249. 

Tex.—Corpus Juris quoted in Jones 
V. State. 147 S.W.2d-608, 610, 141 
Tex.Cr. 70. 

46 C.J. p 1193 note 91. 

29. Ohio.—State ex rel. Gk>rdon v. 
Zangerle, 26 K.m2d 190, 136 Ohio 
St. 371. 

The conviction is not obliterated 
by a partial pardon.—-Warren v. 
State, 74 S,W.2d 1006, 127 Tex.Cr. 
71. 

30. U.S.—^Perkins v. U. S. ex rel. 
Malesevic, C.CA.Pa, 99 F.2d 266. 

46 C.J. p 1186 note 67 [a^. 

31. U.S.—U. S. ex rel. Forino v. Gar- 
finkel, C.C.APa, 166 .F.2d 887. 

32. U.S,—^U. S. ex rel. Forino v; Gar- 
finkel, supra 
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33. Ua—State v. Stelljes, 134 So. 
373, 172 La 401. 

Mansla ughter from reckless use of 
vehicle 

La—State v. Stelljes, supra 

34. Mo.—State v. Jacobson, 162 S. 
W.2d 1061, 348 Mo. 268. 

35. Mo.—State v. Jacobson, supra 
38. Mo.—State v. Jacobson, supra 

37. Mo.—State v. Jacobson, supra 

38. Ga—Corpus Juris dted in 

Morris v. Hartsfleld, 197 S.B. 261, 
263, 186 Ga 171. 

Tex.—Square v. State, 167 S.W.2d 
192, 145 Tex.Cr. 219. 

46 C.J. p 1193 note 92. 

170 effect on Judgment 
A pardon has no retroactive effect, 
on the Judgment of conviction which 
remains unreversed and. has not been 
set aside.—Roberts v. State, 64 N.E. 
678, 160 N.Y. 217—^People v. .Lark- 
man, 64 N.Y.S.2d 277, 187 Mlsc; 136. 

39. N.Y.—People V. Larkmah, supra 
46 C.J. p 1194 note 98. 

4a C?tl.—People V. Sheridan, 60 P. 

2d 870, 16 Cal.App.2d 476. 

Tex.—Ex parte Crane, 29 S;W.2d 367, 
116 Tex.Cr. 168. 

46 C,J. p 1194 note 97. 

4L -Philippine.—U. S. v. Guarin, 30 
Philippine 86. 
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Time of taking effect. As a general rule a par¬ 
don like a deed takes effect from its delivery.^2 
A pardon of one . convicted of a crime, which grants 
to the convict a full pardon and restores him to full 
citizenship to take effect at the expiration of the 
term of imprisonment, is a full pardon taking effect 
on the termination of the sentence.'*^ 

Discharge on pardon. Where defendant has been 
committed to prison, it is customary for the keeper 
or warden to act on the pardon and discharge the 
prisoner.^^ Where, after a conviction, accused is 
pardoned and the pardon is brought to the attention 
of the trial court, it is the duty of the court to dis¬ 
charge him and to dismiss a proceeding against 
him.45 

(2) Rights of Third Persons 

A pardon does not extinguish civil liability for of¬ 
fenses committed, and does not affect rights or Interests 
which vested in connection with the conviction. 

A pardon does not extinguish civil liability for 
offenses committed.^® It does not affect any rights 
or interests which have vested in others directly 
by execution of the judgment for the offense, or 
which have been acquired by others while that judg¬ 
ment was in force and it cannot take away the 
right of an informer to his part of a fine or penalty 
fixed by the law on the commission of the offense.^® 

(3) Liability for Costs 

Except with respect to a pardon before conviction 
or Judgment, a pardon cannot release defendant from the 
costs of the prosecution that have accrued in favor of 
third persons. 

It is generally held that a pardon cannot release 
defendant from the costs of the prosecution that 


have accrued in favor of third persons nor does 
it entitle the pardoned person to a restitution of 
whatever costs he has paid under his sentence.^® 
This is so whether the costs are those of the pros- 
ecution,®! or costs incurred by defendant and 
the rule has been held to apply in respect of costs 
due the state®® or the county.®^ Moreover, the 
means for collection of these costs cannot be 
abridged or lessened by a pardon.®® It has been 
held, however, that there can be no right in the 
officers or other persons entitled to the costs to 
imprison him for nonpayment thereof.®® 

Pardon before conviction or judgment. Costs 
made in a criminal prosecution are remitted by a 
pardon before conviction,®*^ or before judgment and 
sentence, although after conviction.®® 

(4) Liability for Fines 

Subject to certain exceptions, a pardon of a defend¬ 
ant sentenced to pay a fine extends to the fine and op¬ 
erates as a remission thereof. 

When defendant in a criminal prosecution is sen¬ 
tenced to pay a fine, a pardon extends to the fine 
and operates as a remission thereof,®® except in 
so far as the right of officers to fees and commis¬ 
sions therein,®® or, as discussed supra subdivision 
b (2) of this section, the right of informers to a 
share therein, has attached. 

Effect of mere release from imprisonment. When 
a defendant convicted of a misdemeanor is sen¬ 
tenced to pay a certain fine and to be imprisoned 
until the fine is discharged, a release by the gov¬ 
ernor from the imprisonment alone is not a release 
or satisfaction of the fine.®^ So, too, where the 


42. Okl.—Ex parte Hawkins, 186 P. 
991, 10 Okl.Cr. 896. 

46 C.J. p 1196 note 18. 

43. Tex.—^Holmes v. State, 167 S.W. 

487, 70 Tex.Cr. 423—Rivers v. 

State, 10 Tex.App. 177. 

44. Pa.—Coxnmonwealtli v. Hallo¬ 
way, 44 P€U 210, 84 Am.D. 431. 

46 C.J. p 1196 note 20. 

Habeas corpus to secure release of 
person pardoned see Habeas Cor¬ 
pus $ 29 c. 

45. Ky.—Jackson v. Rose, 3 S.W.2d 
641, 223 Ky. 286. 

46. N.Tv—Matter of Attorney, 86 N. 
T. 663. 

46 C.J. p 1194 note 94. 

47. Ala.—^In re Stephenson, 10 So. 
2d 1, 243 Ala. 342. 143 A.L..R: 166. 

FUu—^Pagre v. Watson, 192 So. 206, 
140 Fla. 536, 126-A.L..R; 249. 

46 C.J. p 1194 note 96, 

48. N.T.—Roberts v. State, 61 H.T.S. 
691, 30 App.Div. 106, afGbrmed 64 
N.B, 678, 160 N.T. 217. 

46 C.J. p 1194 note 96. 


49. Mo.—Oorpus juris cited in, 

State V. Jacobson, Mo., 162 S.W.2d 
1061, 1067, 348 Mo. 268. 

46 C.J. p 1196 note 6—16 C.J. P 820 
notes 64, 66, p 346 note 64. 
Remission of costs generally see 
Costs S 460. 

BO. N.J.—Cook V. Middlesex County, 
26 N.J'.Law 326, affirmed 27 N.J. 
Law 637. 

51. Ill.—Holliday v. People, 10 m. 
214. 

52. Ill.-r-Holliday v. People, supra. 

53. Ind.—Ryan v. State, 95 N.B. 561, 
176 Ind. 281. 

16 C.J. p 347 note 69. 

54. Ind.—Ryan v. State, supra. 

55. Kan.—^In re Boyd, 9 P. 240, 34 
Kan. 570. 

56. Ark.—^Bx parte Purcell, 81 S.W. 
788, 61 Ark. 17. 

16 CX P 847 note 62. 

57. AJa.—^Michael v. State, 40 Ala. 
861. 

146 C.J; p 1196 note 7, 
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58. Pa.—Commonwealth v. Hitch- 
man, 46 Pa. ‘367. 

46 C.J. p 1196 note 7—15 C.J. p 346 
note 63. 

59. Tenn.—State v. Garrett, 188 S. 
W. 68, 185 Tenn. 617, L.R.A.1917B 
667. 

46 C.J. p 1195 note 9. 

Pardon as defense to recovery of 
penalty for violation of customs 
laws see Customs Duties § 255 e. 

Remission of fines: 

Generally see Pines § 18. 

For violation of customs laws see 
Customs Duties $ 263. 

60. Ky.—Commonwealth v. French, 
114 S.W. 255, 130 Ky. 744, 17 Ann, 
Cas. 601. 

Remission of fine or forfeiture as af¬ 
fecting right of prosecuting attor¬ 
ney to commission See District and 
Prosecuting Attorneys 5 20 c. 

61. Ala.—^State v. Richardson, 18 
Ala 109. 



PARDONS 


67 O.J.S. 


§ 11 

governor has no authority to remit a fine imposed 
on one convicted of a misdemeanor, his discharge 
from prison will not relieve him from liability for 
the fine, and he may be taken in execution by a 
capias pro fine.®^ 

Restitution of fine. The granting of a general 
pardon to a party convicted, or a partial pardon, by 
remitting his fine, will not entitle the party to a 
restitution of the fine, or to indemnity for any part 
of the penalty which he may have paid or suffered, 
particularly after it has been turned over to the 
appropriate fund;®^ but the rule is otherwise where 
the fine is in the control and possession of the 
court®5 

(S) Rights as to Public Office, Profession, or 
License 

A pardon does not restore a convicted criminal to 
public office forfeited by the conviction; nor does.it re- 
store a right to a license or to practice a professlort which 
has been revoked because of the conviction. 

Where a public office has been forfeited by con¬ 
viction of a crime, a subsequent pardon does not 
operate to restore the pardoned person to the office 
so forfeited.®® Moreover, while it has been held 
that a pardon restores to the offender his eligi¬ 
bility to hold public office,®*^ including an office 
which may have been forfeited by his conviction,®® 
it has also been held, on the ground that the right 


to hold office is a political privilege rather than a 
civil right,®® that the pardon of the executive will 
not remove disqualification for public office result¬ 
ing from conviction of crimeJ® A statute providing 
that one of the qualifications for office or employ¬ 
ment under civil service is a good moral character, 
and that one convicted of a felony is not of good 
moral character and is therefore disqualified, has 
been held to be invalid in so far as it may be ap¬ 
plied to bar conclusively one who has received a 
full pardon ^ and under such statute it has been 
held that, while a pardon does not of itself restore 
the character of the pardoned individual applying 
for public office or employment,'^® the offender is 
entitled to an opportunity of proving that, although 
he committed the acts resulting in his conviction, 
he is now a man of good moral character.*^® 

Where such right has been lost by conviction of 
a crime, a pardon does not restore to the convicted 
person the right to practice a profession,'^^ or the 
right to a license which was revoked, either finally 
or with provision for reissuance on certain condi¬ 
tions.*^® 

§ 12. Revocation 

A pardon cannot be revoked after It* delivery and ac¬ 
ceptance are complete, except posoibly for fraud. 

A pardon cannot be revoked for any cause after 
its delivery and acceptance are complete,*^® ^cept 


02, Va-—-Wilkerson v. Allan, 23 
Gratt. 10, 64 Va. .lO. 

68. N.€.—^Bynum v. Turner, 37 S.B. 

975, 171 N.C. 86. 

46 C.J. P 1195 note 14. 

64. N.C.—Bynum v. Turner, supra. 
Pa.—^Dudley v. Washlnirton County, 
21 Pa.Di»t. 1019, 

OS, N.C.—^Bynum v. Turner, 87 S.B. 

975, 171 N.C. 86. 

46 CJ". P 1195 note 16. 

66. Ala.—In re Stephenson, 10 So.2d 
1, 248 Ala. 342, 143 A-KR. 166. 
pia.—Pa«e v. Watson, 192 So. 205, 

' 140 Pla, .636,. 126 AX<.R. 249. 

Ga.—^Hulgan V. Thornton, 55 S.E.2d 
115, 205 Ga. 763-^Oorpiia atcrls cit¬ 
ed in Morris v. Haxtsdeld, 197 S.B. 
251, 263. 186 Ga. 171. 

46 C.J. P 1196 note 17. 

Pla.—Page v. Watson, 192 So. 
205, 140 Blisu 636, 126 A.IjJEt. 249. 
Ga.—^Morris v. Hartsfield, 197 S.B3. 

261, 15® Ga- 171- 

. okl.—State ex rel. Cloud v. Blection 
Board of State of Oklahoma, 86 
P.2d 20, 169 Okl. 863, 94 A.I/.BL 
1007. 

lie OJ. P 949. note 7. 

Conviction of crime as diagualifying 
one to hold ofQ.ee see OfQcers 9 24. 


68. Ala.—Hogan v. Hartwell, 7 So. 2d 
889, 242 Ala, 646. 

69. Ark.—State ex rel. Attorney 
General v. Irby, 81 S.'W.2d 419, 190 
Ark. 786, certiorari denied Irby v. 
State of Arkansas ex rel. Attorney 
General, 66 S.Ct. 136, 296 U.S. 616, 
80 UEd. 437. 

70. Ark.—^State ex rel. Attorney 
General v. Irby, .81 S.W.2d 419, 190 
Ark, 786, certiorari denied Irby v. 
State of Arkansas ex rel. Attorney 
General, 66 S.Ct. 186, 296 U.S. 616, 
80 L.Ed. 437. 

46 C,J. p 949 note 7. 

71. Iowa.—Slater v. Olson, 299 N.W. 
879. 230 Iowa 1005. 

73; Iowa.—Slater v. OIsobi supra. 

73. Iowa.—Slater v. OlsOn, supra, 

74. Fla.—^Page v. Watson. 192 So. 
205, 140 Fl€U 536, 126 A.L.R. 249. 

Effect of acquittal, pardon, suspen¬ 
sion, or service of sentence as bar 
or defense to disbarment proceed^ 
Ings see Attorney emd.Client S 21 d. 
Effect of pardon as requiring rein¬ 
statement: 

Of attorney seb ’Attorney and Cli¬ 
ent, 9, 41.. a,- ’ . /■. . 

Of physician see the C.J.S^ title 
Physicians * apd ..Surgeqna 9 
also 46 1196 note 17 [al. 

■'SSO 


75. Va.—^Prichard v. Battle, 17 S.B. 

2d 393, 178 Va. 455. 

Xdeense to. operate motor vehicle 

(1) Where- petitioner's license to 
operate an automobile was revoked 
after petitioner was convicted for 
leaving scene of an accident, neltiier 
revocation nor. conditions placed on 
petitioner by statute in order. that 
petitioner might obtain reisauance of 
license were .*!penalUes-' or a part of 
the **punish 2 nent*' within constitu¬ 
tional and statutory provisions em¬ 
powering governor to remit fines and 
penalties, and revocation and condi¬ 
tions were not affected by a pardon 
granted to petitioner, since pardon 
did not wipe out the fact of convic¬ 
tion or the fact that, by reason of the 
act committed, petitioner was put In 
a class regarded by the state as be¬ 
ing unfit to drive automobiles on 
highways without making addition¬ 
al provision for safety, of others.— 
Prif^hard v. Battle, supra... 

(2) Conviction, even though, par¬ 
doned, as rendering applicant ineligi¬ 
ble for license to operate motor vehi¬ 
cle see Motor Vehicles 9 f54.,; 

76. Ga.—Muckle v. . Clarke,. 12 S.E. 

?d sa9,:.i9i .Ga. 2,02. 

46 CJ*. P 1196 note 22, 

Revocation of condiUonaX-p.^<lo^ 

infra 9 16 d, e. 
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possibly for fraud in its procurement it 

may be revoked before its delivery."^^ The quantum 
of proof required to set aside a pardon on the 
ground that it was procured by fraud is the same 
that would be required to set aside a judgment or 
decree of a court on such ground^^ 

§ 13. General Amnesty 

The power to grant amnesty, which is ordinarily in¬ 
cluded In the power to pardon, is usually exerted In behalf 
of classes of persons who are subject to trial, but not yet 
convicted; but the persons and offenses covered by a 
general amnesty depend on the terms of the proclamation. 

The power to pardon has. been held to include the 
power to grant amnesty;^® and the power of the 
legislature to pass general acts of amnesty has been 
recognized.®^ However, where the power to pardon 
is limited to the extension of clemency to individ¬ 
uals under sentence or judgment for crime, it does 
not authorize the granting of general amnesties.®® 
The power is rarely, if ever, exercised in favor of a 
single individual;®® it is usually exerted in behalf 
of certain classes of persons, who are subject to 
trial, but have not yet been convicted.®^ However, 
the persons entitled to the benefits of a general 
amnesty, and the offenses covered thereby, depend 
on the terms of the proclamation.®® It has been 
held that a proclamation of amnesty by the presi¬ 
dent offering pardon to persons who had partici¬ 
pated in the Civil War, on the condition of their 
subscribing to an oath to support the Constitution 
did not constitute a contract, since it was a mere 
act of clemency, and its condition was intended not 


as a consideration, but merely a means to exclude 
from the benefits of the pardon persons who were 
unwilling to renounce future commission of the 
same offense.®® 

An omission to exclude certain persons from the 
benefits of a legislative act of amnesty, because of a 
mistaken impression of fact, cannot be corrected 
by the court®*^ A resident alien is entitled to the 
benefits of a general pardon and amnesty offered by 
the government of his domicile;®® but not so an 
alien who during his residence elsewhere has com¬ 
mitted an act which would make him a criminal 
were he a subject.®® 

§ 14. Reprieve 

a. In general 

b. Construction and operation 
a. In General 

The power to reprieve Is included in the power to par¬ 
don, and is frequently expressly vested in the executlya 
whose power is then exclusive. 

A “reprieve,” as defined supra § 1, is ordinarily 
an act of clemency,®® and is extended to a prisoner 
in order to afford him an opportunity to procure 
some amelioration of the sentence which has been 
imposed on him.®i Since a reprieve acts on a sen¬ 
tence and -modifies its operation, as considered in¬ 
fra subdivision b of this section, it cannot, by its 
very nature, be granted until after sentence.®® It 
is generally held that the power to pardon includes 
the power to reprieve.®® By a number of constitu- 


77. Ky.—Adkins v. Commonwealth, 
28 S.W.2d 277, 282 Ky. 812. 

46 C.J. p 1196 note 28. 

Effect of J^aud In procurement of 
pardon irenerally see supra S 10. 
7i Okl.—Ex parte Ray, 193 P. 686, 
18 Okl.Cr. 167. 

46 C.J. p 1196 note 24. 

79. Ark.—Gulley v. Budd, 189 S,W. 
2d 886. 209 Ark. 18. 

Pacts held not to Show fraud 
Pact that physicians and other 
reputable persons whose veracity 
was not questioned may have been 
mistaken in their opinions that death 
resulted from a brain tumor and not 
from any altercation with person 
convicted of manslaugrhter, that ac¬ 
cused's confinement in. penitentiary 
would probably result in deaths and 
that he > had been sufficiently punish¬ 
ed, would not support a flndingr that 
pardon was procured bjr fraud prac- 
•tlced on the governor so as to war¬ 
rant setting it aside.-^-Gulley v. 
Bndd, supra. 

80. Nev.—Davies v. McKeeby, 5 I7ev. 
869. 

46 aj. p 1182 note 6 Ed]. 


81. U.S,—U. S. V. Hughes, D.CJPa., 
176 P. 238. 

46 C.J. p 1186 note 67. 

B2. Ark.—^Hutton v. McCleskey, 200 
S.W. 1032, 132 Ark. 391. 

46 C.J. p 1189 note 31. 

83. TJ.S.—Brown v. Walker, Pa., 16 
S.Ct 644, 161 U.S. 691. 40 L.Ed. 819. 

46 C.J. p 1182 note 8. 

84. Pa.—Commonwealth v. Ham¬ 
burg Magistrate, 168 A. 629, 104 Pa. 
Super. 221. 

46 C.J. p 1182 note 8. 

86. U.S.—^De Kay v. U. S., C.C.A.Ri 
I., 280 P. 466, certiorari denied 43 
S.Ct 94, 260 U.S. 738, 67 L.Ed. 489. 

46 CJ.'P 1194 note 1. 

Constmotion. and operation of partio. 
Qlax proclamations or acts 

U.S.—^Dunnington v. U. S., Ct Cl., 
13 S.Ct 79, 146 U.S. 338, 36 KBd. 
996. 

46 C.J. p 1182 note 6 le]. 

8a' U.S.—In re Greathouse, C.C.CaI., 
10 P.Cas.No.6,741, 2 Abb. 882, 4 
Sawy. 467. 

Conditional pardon as contract see 
infra S 16 c. 
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87. N.C.—State v. Applewhite, 75 N*. 
C. 229. 

88. U.S.—Carlisle v. U. SL, Ct.Cl., 16 
Wall. 147, 21 D.Bd. 426. 

46 C.J. p 1196 note 2. 

89. U.S.—^Young v. U. S., CtCl., 96 
U.S. 89, 24 L..Bd. 992. 

90. Conn.—^Palka v. Walker, 198 A. 
266, 124 Conn. 121. 

91. Conn.—^Palka v. Walker, supia. 

92. Ohio.—State ex rel. Gordon v. 
Zaugerle, 26 N.E.2d 190, 136 Ohio 
St. 371. 

98. W.Ta.—State v. Hawk; 84 S.B1 
918, 47 W.Ya. 434. 

46 O.J. p 1196 note 26. 

▲t common law 

(1)' At common law* a reprieve 
might be granted by the king or by 
the court;—Clifford r. Heller, 42'A* 
166, 63 N.JXaw 106, 57 Ii.RJL 313-i- 
46 C.J. p 1196 note 25. 

* (2) This power of the court dfd 
not rest on any express authority or 
recognized principle, but Stood alone 
merely on ancient usage.—^Puller v. 
State, 67 So. 806, 100 Miss. 811, 89 
L..ll;A,N‘.S., 242; Ann;caS.1914A 98. 
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tions the power to reprieve is expressly vested in 
the executive,who, in his discretion, can impose 
any conditions which he sees fit;®® but, where the 
power is granted subject to limitations, it can be 
exercised only in accordance with the limitations.®® 

Exclusiveness of pozver. Where the power to 
grant reprieves is vested expressly or impliedly in 
the chief executive or a board of pardons, such 
power is exclusive,®^ and such executive or board is 
the sole judge of the necessity of a reprieve.®® 
Where the power is expressly granted, it cannot be 
abridged or infringed by the legislature, as dis¬ 
cussed in Constitutional Law § 132, and the courts 
have no power to inquire into the reasons which 
may actuate the granting of a reprieve, as consid¬ 


ered in Constitutional Law §§ 156, 157; nor can 
they exercise the power of reprieve;®® nor, ordi¬ 
narily, can they grant a stay of execution.^ 

Period for which granted. There is no limit to 
the period to which a reprieve may be granted in 
the absence of any limitation imposed by law.^ A 
constitutional provision prohibiting a governor from 
granting a reprieve for more than a certain period 
of time prevents the governor from granting a sin¬ 
gle reprieve for a greater period of time,® but does 
not prevent him from granting successive reprieves 
which in the aggregate exceed that period of time;^ 
a provision authorizing the grant of a reprieve to 
extend not more than a certain time after conviction 
limits the exercise of the power to that period of 


(3) Discretionary reprieves were 
jrranted by the court only in excep¬ 
tional cases to prevent abuses of 
their inroceases and to prevent ir¬ 
reparable injustice from being done 
to defendant—^Fuller v. State, supra 
—16 C.J. p 1333 note 34. 

94. Fla.—Ex parte Hyde, 192 So. 
169. 140 Fla. 494. 

Iowa.—State v. Hamilton, 220 N.W. 
313, 206 Iowa 414. 

N.T.—People ex rel. Page v. Brophy, 
289 N.T.S. 362. 248 App.Dlv. 309 
—Vanilla v. Moran, 67 N.Y.S.2d 
833, 188 Misc. 326, affirmed 70 N.Y. 
S.2d 631, 272 App.Dlv. 859, appeal 
denied 72 N.Y.S.2d 420, 272 App. 
Div, 971, appeal dismissed 75 N.B. 
2d 265, 267 N.T. 593, affirmed 83 
N.EI.2d 696, 298 N.Y. 796. 

46 C.J. p 1196 note 27. 

After, not before, conviction 

Clemency, under constitutional pro¬ 
vision authorizing governor to grant 
reprieves, comes after and not before 
conviction and judgment—Scaife v. 
State, 196 S.W.2d 902, 210 Ark. 544. 
Xmpeadunent excepted 

The power to grant reprieves for 
all offenses, except impeachment 
is vested in the governor.—^Bx parte 
Swain, Okl.Cr., 202 P.2d 223—Ex 
parte Barrett 132 P.2d 657, 76 Okl.Cr, 
414—Coburn v. Schroder, 112 P.2d 
191, 71 Okl.Cr. 405. 

SfTeot of statute creating probation 
department 

The statutes providing for the es¬ 
tablishment maintenance, and reg¬ 
ulation of a county probation de¬ 
partment by order of judiciary do not 
contravene the section of the consti¬ 
tution empowering the governor to 
grant reprieves.—State ex rel. Gor¬ 
don V. Zangerle, 26 N.E.2a 190, 136 
Ohio St 371. 

95. Fla.—^Bx parte Hyde, 192 So. 159, 
140 Fla. 494. 

N.Y.—^Pepple ex rel. Page v. Brophy, 
289 N.Y.S. 862, 248 App.Div. 309— 
Vanilla V. Moran, 67 N.Y.S.2d 833, 
188 Misc. 325. affirmed 70 H.Y.S. 


2d 631, 272 App.Div. 859, appeal 
denied 72 N.T.S.2d 420. 272 App. 
Div. 971, appeal dismissed 75 H.E. 
2d 265, 257 N.Y. 693, affirmed 83 N. 
B.2d 696, 298 N.Y. 796. 

Okl.—Ex parte Barrett 182 P.2d 
657. 76 Okl.Cr. 414. 

96. Okl.—^Ex parte Barrett supra. 

46 C.J. p 1196 note 28. 

97. Fla.—Ex parte Hyde, 192 So. 169, 
140 Fla. 494. 

Ill.—^People ex rel. Wineland v. Cal- 
hoon. 4 N.E.2d 898, 287 IllJlpp. 
273. 

Ind.—^Rogers v. Youngblood, 78 N.E. 
2d 663. 

Okl.—Coburn v. Schroder, 112 P.2d 
191, 71 Okl.Cr. 405—In re Opinion 
i of the Judges, 104 P.2d 726, 70 Okl. 
Cr. 83—Ex parte Porter, 64 P.2d 
1235, 60 Okl.Cr. 327. 

SU8peusio& of death sentenoe until 
perfection of appeal 
Where a person has been convict¬ 
ed of a capital offense, and the death 
penalty has been assessed, but no ap¬ 
peal has been taken, the governor has 
the sole power to suspend execution 
of the sentence, until such time as an 
appeal may be perfected, or until a 
day beyond the six months' period 
in which an appeal may be taken.— 
In re Opinion of the Judges, 104 P. 
2d 726, 70 Okl.Cr. 88. 

98. Fla..—Ex parte Hyde, 192 So. 
169, 140 Fla. 494. 

W.Va.--State v. Hawk, 34 S.E. 918, 47 
W.Va. 434. 

CouolusivexiesB ^rsiust county 
Where a reprieve ex necessitate 
legis is granted due to insanity of a 
prisoner, a finding by governor that 
the prisoner is insane is conclusive 
against a county.—^Llme v. Blagg, 
131 S.W.2d 683, 845 Mo. 1. 

99- La.—State v. Rose, 29 La.Ann. 
755. 

Mo.—^Ex parte Thomberry, 254 S.W. 

1087, 300 Mo. 661. 

46 C.J. P 1196 note 26 [al. 
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1. Ind.—^Diamond v. State, 144 N.E. 
250, 466, 195 Ind. 285. 

46 C.J. p 1197 note 39. 

Stay or suspension of execution of 
sentence by court generally see 
Criminal Law §S 1616-1618. 

Power by operatlou of statute 
ICy.—^Barrett v. Commonwealth, 259 
S.W. 26, 202 Ky. 163. 

2. Ariz.—^Rodriguez v. Sims, 166 P. 
94, 18 Ariz. 74. 

46 C.J. p 1196 note 29. 

3. Fla.—^In re Advisory Opinion to 
Governor, 65 So. 866, 62 Fla. 7. 

Neb.—Simmons v. Fenton, 206 N.W. 

296, 113 Neb. 768. 

46 C.J. p 1197 note 30. 

TTutil end of assembly’s uezt ses- 
siou 

Under constitutional provision giv¬ 
ing the governor the power to grant 
reprieves after conviction until the 
end of the “next" session of the 
general assembly and no longer, the 
reprieve is intended to operate only 
until the general assembly has had 
full opportunity to consider the mat¬ 
ter, the word “next" not referring to 
a session of the general assembly in 
existence when a reprieve is granted, 
but to one which begins thereafter, 
and a reprieve properly Ranted dur¬ 
ing a session of the legislature may 
run until the end of the first session 
which thereafter convenes; the pur¬ 
pose was to afford defendant an op¬ 
portunity to present to the proper 
authorities any ground he might have 
to claim a pardon or commutation 
of sentence or a further hearing, and, 
in absence of any clear indication 
I of a different intent, the provision is 
I to be construed to effectuate that 
purpose; and the provision manifests 
I the intent that the limit on the period 
during which a reprieve may operate 
runs, not from the day of conviction, 
but from the time when the reprieve 
is issued.—^Palka v. Walker, 198 A. 
265, 124 Conn.. 121. 

4. Conn.—^Palka v. Walker, supra. 

I 46 O.J. p 1197 note 30. 
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Assent The assent of a prisoner to a reprieve 
is not necessary,^ unless required by statute.^ 

b. Construction and Operation. 

A proclamation having ail the elements of a reprieve 
will be so considered regardless of its designation. The 
legal effect of a reprieve depends on Its terms; it does not 
annul the sentence, but merely delays execution of it for 
the time specified. 

Since it is the substance of the proclamation and 
not the name by which it is designated that con¬ 
trols its effect, and since technical terms are not 
necessary,® a proclamation having all the elements 
of a reprieve will be so considered regardless of its 
designation;® and conversely, the fact that an ex¬ 
ecutive order is designated a ^‘reprieve” will not 
constitute it one where it is not one in substance.^® 
The legal effect of a reprieve depends on the terms 
thereof.i^ A reprieve does not annul the sentence, 
but merely delays or keeps back the execution of 
it for the time specified it acts on a sentence 
and modifies its operation.^® Consequently, one 
who has secured reprieves is not exempted from 
arrest on the ground that the period of sentence 
had meanwhile expired nor can one who ac¬ 
cepted a governor’s reprieve from a jail sentence 
complain when such reprieve is revoked.^® 

Effect on sentence of death. The postponement 
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of the date of the execution of a capital sentence by 
a reprieve does not affect the sentence.^® If the 
reprieve is granted to a day certain, the sentence 
should be executed on the day that the reprieve ex¬ 
pires,unless a further respite is ordered, or un¬ 
less judgment has been reversed in the meantime;^® 
and the date of execution need not be fixed again 
by the court.^® However, the court may be re¬ 
quired to fix a new date for the execution if the 
original date has passed during the reprieve.^O 

§ 15. Commutation of Sentence 

a. Commutation generally 

b. Conditional commutation 

a. Oommutatioii Generally 

(1) In general 

(2) Power to grant commutation 

(3) Requisites 

(4) Construction 

(5) Operation and effect 

(1) In General 

An unsatisfied sentence may be remitted by commuta¬ 
tion; but commutation is a mere matter of grace, and 
not a matter of right. 

An unsatisfied sentence may be remitted by com¬ 
mutation and the object of commutation is the 
rehabilitation of the criminal offender.^^ A com- 


5. K.X—CJllfford V. Heller. 42 A. 155, 
63 N.J.L,aw 105. 67 L 1 .R.A. 812. 

6 . Ohio.—Sterling: v. Drake. 29 Ohio 
St 467, 23 Am,R. 762. 

7. tJ.S.—Grammer v. Fenton, C.C.A. 
Neb., 268 F. 943. 

46 C.J. p 1197 note 43. 

& Ark.—Scaife v. State, 196 S.W. 

2d 902, 210 Ark. 544. 
a. Tex.—Ex parte Black, 59 S.W.2d 
828, 123 Tex.Cr. 472. 

‘‘Purlonffh” 

Governor's proclamation. stating: 
that **furloug:h" was Issued to pris¬ 
oner on recommendation of physician, 
and that she should serve out her 
term when weather got cooler, did 
not relieve prisoner of sentence, but 
merely postponed execution.—Ex 
parte Black, supra. 

"EStay of setLtenoe” held ‘‘stay of ei&- 
ecutloxi.’’ 

UxMler rule that technical terms 
are not necessary to pardon, com¬ 
mutation, or reprieve, the governor's 
**stay of sentence" would be deemed 
to have been intended to be a' "stay 
of execution," where the purpose was 
to place the convicted man on a basis 
of temporary freedom.—Sicaife v. 
State, 196 S.W.2d 902, 210 Ark. 544: 

10 . K a n .—Jones v. Morrow, 121 P.2d 
219, 164 Kan. 688 . 


11. Tex.—^Ex parte Brown, Civ.App., 
220 S.W.2d 164. 

Expiration of rights 
All rights given convict by ex¬ 
tended reprieve "under the terms 
thereof,” after serving part of pen¬ 
itentiary sentence, expired with ex¬ 
piration of reprieve.—^Bx parte 
Brown, supra. 

12. Conn.—^Palka v. Walker, 198 A. 
266, 124 Conn. 121. 

Fla.—^Ex parte Hyde, 192 So. 159, 
140 Fla. 494. 

Mo.—Corpus juris quoted in Lime;v. 
Blagg, 131 S.W.2d 683, 686, 345 Mo. 
1 . 

Tex,—^Ex parte Black, 69 S.W.2d 828, 
123 Tex.Cr. 472. 

46 0,J. p 1197 note 44—16 C.J. P 1332 
note 32. 

13. Ohio.—State ex rel. Gordon v. 
Zangerle, 26 N.E.2d 190, 136 Ohio 
St. 371, 

14. Ark.—Dover v. Bickl<^ 286 S^W. 
386, 171 Ark, 683. 

Mo.—Corpus Juris quoted In Lime v. 
. Blagg, 131 S.W.2d 683, 686, 345 Mo. 

15. Mo.—Corpus . Juris quoted in 
Lime V. Blagg, 131 S.W'.2d 688, 
.686, 346 Mo. 1. 

Or.—In re Dormitzer, .249 P. 689, 119 
Or. 336. 


16. N.H.—Ex parte Howard, 17 N.H. 
646. 

16 C.J. p 1883 note 40. 

Besentenoing during reprieve imma* 
terial 

Capital sentence, not executed aft¬ 
er termination of reprieve, was held 
in force, and hence defendant was 
not entitled to release because of in¬ 
validity of resentence during re¬ 
prieve.—^Fickllng V, Dixon, 147 S.B.. 
624, 168 Ga. 274. 

17. * N.T.—^In re Buchanan, 40 N.B. 
883, 146 N.Y. 264—People v. Enoch, 
13 Wend. 169, 27 Am.D. 197. 

46 C.J. p 1197 note 44 [b] (1). 

18. N.T.—^People v. Enoch, supra. 

19. N.T.—^In re Buchanan, 40 N.E. 
883, 146 N.T. 264. 

20. Ga.—^E^ckling v. Dixon, 147 SL 
E. 624, 168 Ga. 274. 

46 C.J. p 1197 note 44 [bl (2)—16 
C.J. p 1331 note 13 [a]. 

21 . HI.—^People ex rel. Milbum v. 
Nierstheimer, 82 N.E.2d 438, 401 Ill. 
466, certiorari denied 69 S.a. 402, 

335 TJ.S. 904, 93 L.Bd.-—People 

ex rel. Ross v. Ragen, 64 N-^.24 

. 862, 392 Ill. 466. 

"Commutation" defined see supra | I 4 

22. N.T.—^Application of White, 2 N. 
i T.S.2d 682, 166 Misc. 48L 
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mutation is a mere matter of grace, privilege, or 
favor, 23 and not a matter of right^^ The effect of 
commutation of sentence on the deportation of 
aliens is considered in Aliens § 94 d (7) (c); and 
the commutation of sentence of a prisoner for good 
conduct in prison is discussed in the CJ.S. title 
Prisons § 21, also 50 CJ. p 346 note 5-p 350 note 78. 

(2) Power to Grant Commutation 

The power to commute a sentence is generally vested 
in the pardoning power; and, where expressly vested in 
the governor cr a board, that authority has exclusive 
power, not subject to legislative or judicial action. 

The power to commute a sentence is not judicial, 
but a sovereign power inherent in the state.25 Al¬ 


though there is authority to the contrary,^® it is 
generally held that the general power to pardon 
necessarily contains in it the lesser power of re¬ 
mission and commutation, since, if the whole offense 
may be pardoned, a fortiori a part of the punish¬ 
ment may be remitted or the sentence commuted.27 
In a number of jurisdictions the power to commute 
is expressly vested in the pardoning power.28 

Exclusiveness of power. Where the power to 
commute sentences is expressly or impliedly vested 
in the governor or a board, that authority alone can 
grant a commutation and no other person, offi¬ 
cial, or body can be empowered to grant a commu- 
tation.30 Accordingly, the courts ordinarily have 


23. Mo .—"Ex parte Strauss, 7 S.TT. 
2d 1000, 320 Mo. 349. 

N.T.—^People ex rel. Ingenito v. War¬ 
den and Agent of Auburn Prison, 
46 N.Y.S.2d 72, 267 App.Div. 295— 
People ex rel, Hice v. Jackson, 54 
N.Y.S.2a 814, 183 Misc. 1070—Peo¬ 
ple ex rel. Fershing v. Wilson, 20 
N.Y.S,2d 895, 174 Misc. 191, revers¬ 
ed without opinion 20 N.Y,S.2d 
897, 269 App.Dlv. 967—Application 
of White, 2 N.Y.S.2d 682, 166 Misc. 
481. 

Okl.—Hall v. State. 149 P.2d 268, 78 
Okl.Cr. 389. 

46 O.J. p 1198 note 61. . 

24. N.Y.—^People ex rel. Ingenlto v. 
, Warden and Agent of Auburn Pris¬ 
on. 46 N.Y.S.2d 72, 267 App.Biv. 295 
—^People ex rel. Rice v, Jackson, 64 
N’.Y,S.2d 814, 183 Misc, 1070. 

25. N.Y.—^People v. Larkman, 244 N, 
Y.S. 431, 137 Misc. 466. 

26. N.C.—State V. Twltty, 11 N.C. 
l93 

46 C.J. p 1197 note 48. 

27. U.S.—^Lupo V. Zerbst, C.O.A.Qa., 
92 F.2d 362 

Minn.-^uy v. Utecht, 12 N.W.2d 
753, 216 Minn. 265. 

NfcY.—^People ex rel. Rice v. Jack- 
sop, 54 K.Y.S.2d 814, 183 Misc. 1070. 
Philippine.—^Matter of Toledo, 13 
Philippine 48. 

Puerto Rico.—Op.Atty.-Qen. Puerto 
Rico 169. 

46C.J.pll97note49. 

Power Ixi executive 

Bozel V. U. S., C.CA..Ohio. 139 
F,2d 153. 

Md.—Walker v. State. 47 A.2d 47. 
186 Md. 440. 

2a T KT. Y.--iPeople ex - rel. Depew y. 

. • :l7ew York State Board of Parole, 

, TO K^T.S.2d 446, 189 Misc. 821. 

46 OJ. P 1197 note 60. 
iafter,' not before, coaviotioiL * 
demeney, under a cohstituflonal 
Xfrdvisioni authorizing the governor to 
grant., commutations of sentence 
odmek after, and not before, conyic^ 


.tion and Judgment—Scalfe v. State, 
196 S.W.2d 902, 210 Ark. 644. 

Power as to fourth offender 

The governor has power to reduce 
sentence of fourth offender, sen¬ 
tenced to term of twenty years to 
life in state prison on conviction of 
receiving stolen property, after he 
has served fifteen years In prison.— 
People ex rel. Smith v. Hunt, 29 N. 
Y.S.2d 920, 177 Misc. 288, motion de¬ 
nied 39 X.B. 2 d 294, 287 N.Y. 678, mo¬ 
tion and certiorari denied 62 S.Ct 
641, 315 U.S. 806, 86 Ii.Ed. 1205. 

Power vested In board 
Fla.—Sa^vye^ v. State, 4 So.2d 713, 
148 Fla. 542. 

Utah.—Cardlsco v. Davis, Utah, 64 
P.2d 216, 91 Utah 823. 

46 C.J. p 1197 note 50 [aj. 

Power In governor 
(1) In general. 

Ill.—^People ex rel. Milbum v. Nl- 
erstheimer, 82 N.E.2d 438, 401 Ill. 
465, certiorari denied 69 S.Ct. 402, 

835 U.S. 904. 98 L.Bd.-^People 

ex rel. Wineland v. Calhoon, 4 N.E. 
2d 898, 287 IU.App. 273. 

Ind.—^Rogers v. Youngblood, 73 N.B. 
2d 663. 

I Iowa.—State v. Hamilton, 220 N.W. 
313, 206 Iowa 414. 

N.Y.—^People ex rel. Page v. Brophy, 
289 N.Y.S. 362, 248 App.Div. 309— 
People ex rel. Depew v. New York 
State Board of Parole, 70 N.Y.S.2d 
446, 189 Misc. 821.. 

Okl.—^In re Cavers, 164. P.2d 106, 79 
OkhCr. 262—^HaUl v. State, 14$ P. 
2d 268, 78 Okl.Cr. 389. 

Pa.—<;iommonwealth ex reL Banks v. 
Cain, 28 iL 2 d 897, 345 Pa. 581, 143 
A.L.R. 1478. 

i2) The governor has the power of 
commutation of sentence as to. all | 
offenses except impeachment.—Bx 
parte Swain, Okl.Cr., 202 P.2d 233— 
Bx parte Barrett, 182 P.2d 657, 75 
Okl.Cr. 414—Coburn v. Schroder, 112 
F.2a:i91, 71 OkLCr. 405. 

Sxeouiiv^ power add fnnoilon 
N.T.—Vanilla „v. Mriran, 67 N.T.S:2d 
833, 188 Misc. 325, affirmed 70 N,Y. 


I S.2d 631, 272 App.Div. 859, appeal 
I denied 72 N.Y.S.2d 420, 272 App. 
Div. 971, appeal dismissed 75 N. 
E.2d 266, 267 N.Y. 693, affirmed 
83 K.E.2d 696, 298 IT.T. 796. 

29. U.S.—Cleveland v. Sanford, C.C. 
A.Qa., 103 P.2d 887, certiorari de¬ 
nied 60 S.Ct 120, 308 U.S. 689, 84 
L.Bd. 493. 

Ill.—^People ex rel. Wineland v. Cal- 
hoon, 4 N.B.2d 898, 287 Ill.App. 278. 
Ind.—^Rogers v; Youngblood, 78 N.E. 
2d 663. 

Iowa.—State v. Hamilton, 220 N.W. 
313, 206 Iowa 414. 

La.—State ex rel. BYancIs v. Reswe- 
ber, 31 So.2d 697, 212 La. 143. 
Okl.—^In re Cavers, 154 P.2d:106, 79 
Okl.Cr. 262—Hall v. State, 149 P. 
2d 268, 78 Okl.Cr. 389—Ex parte 
Wilkerson, 135 P.2d 507, 75 Okl.Cr. 
204—Abby v. State, 114 P.2d 499, 
72 Okl.Cr. 208, rehearing overruled 
116 P.2d 266, 72 .Ohl.Cr. 208—Co¬ 
burn V. Schroder, 112 P.2d 191, 71 
Okl.Cr. 406—Bx parte Porter, 64 
P.2d 1236, 60 Okl.Cr. 327. . 
Pa.-r-Commonwealth ex rel. Banks v. 
Cain, 28 A.2d 897, 345 Pa. 681, 
143 A.L.R. 1478. 

Utah.—Cardlsco v. Davis, 64 P.2d 216, 
91 Utah 823. 

46 C.J. p 1198 note 52. 

A Statute exteUdlug. <mmmutatiou 
of seuteuoe to convicts as a mere gift 
or as a matter of clemency would be 
violative of constitutional provision 
placing the matter of clemency ex¬ 
clusively In the h^ds of the board 
of pardons and the 6 royernor.—Ex 
parte Anderson, 192 S.W.2d 280, 149 
T«x.Of. 189.‘ 

30^ Ga.—Ogletree vl Dozier, 59 €ra. 
800. 

46 C.J. p 1198 note 53. 

ITouda^egable power ., : .. 

Ill.—^People ex rel. Milbuin y. Ni- 
erstheimer, .82 N.E.2d 438, 401 Ill. 
465, certiorari denied .69 S.Ct. 402, 
336 U.S. 904, 93 U-Ed..— —Peo¬ 
ple ex rel. Ross y. Rasrexi, 64 N.E.2d 
si*. 892 lU. 466. . , 
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no power to commute a sehtence,8l Under statutes 
so providing, the power of prison authorities with 
respect to commutation of sentence is limited merely 
to recommending such action to the governor 
and the acceptance of such recommendation as to 
commutation and the amount thereof is a matter 
wholly within the discretion of the govemor.83 

Regulation of power. Where the power to com¬ 
mute is expressly or impliedly vested in the pardon¬ 
ing power, it cannot he affected by legislative^^ or 
judicial^® action, or impaired or undermined in any 
particular,56 unless the grant of the power is ex¬ 
pressly made subject to regulation.37 However, a 
statute which provides for a commutation of sen¬ 
tence with the approval of the governor does not 
restrict or interfere with the pardoning power 
vested in him.^® 

Extent and nature of power in general. The pow¬ 
er of “commutation of sentence” is the power to 

31 . lOL —state ex rel. Francis v. 

Resweber, 81 So.2d 687, 212 La. 

148. 

46 O.J. P 1188 note 64. 

32 . N.T.—People ex rel. Mongno v, 

Lawes. 232 N.T.S. 469, 226 App. 

Dlv. 198, 

Power not alteotedl by other statutes 
Pa.—Commonwealth ex rel. Lycett v. 

Ashe. 20 A.2d 881, 146 Pa.Super. 

26. 

83. N.T.—People ex rel. Mongno v. 

Lawes, 282 N.T.S. 468, 226 App.Div. 

193. 

■ 84. TT.T.—^People ex rel. Kleinger v. 

Wilson. 6 N.Y.S.2d 884, 264 App. 

Div. 406—^People ex rel. Ross v. 

Wilson, 286 N.T.S. 42, 250 App-DlV. 

143—^People ex rel. Page v. Brophy, 

289 N.T.S. 862, 248 App-Biv.-809— 

People ex rel. Depew v. New York 
State Board of Parole, 70 N.Y.S.2d 
446,189 Misc. 321. 

‘ Okl.—Bx parte Barrett, 132 P.2d 667, 

75 OkLCr, 414. 

Pa.—^In re Parole from State Peni¬ 
tentiary, 17 Pa.Dist. & Co. 158. 

46 C.J. p 1198 note 66. 

Adoption of statutory procedure 
In granting commutations the gov¬ 
ernor may, if he chooses, adopt stat¬ 
utory procedure cmd^ still act under 
Ms constitutional prerogative.—a- 
nilla V. Moran, 70 N.Y.S.2d 631, 272 
APP.Div. 869, appeal denied 72 N.T.S. 

2d 420, 272 App.Dlv. 871, appeal dis¬ 
missed 76 N.B.2d 266, 297 N.Y. 598, 
afflmied 88 N.B.2d 696, -298 N.Y. 786. 

Statute held merely advisory 
Statute reguiring governor to make 
commutation of sentence conditional 
«un donvictnot violating law, and i^b- 
Ject to parole board's jurtediction, 

-Was held advisory.—^People ex rel. 

Mongno v. Liawes, 282? N.Y.S: 468, 225 

App.Div..ll9i8.‘''' 


change a greater punishment to a less punishment, 
both of which are known to the law.^^ The govern¬ 
or in the exercise of his power to commute cannot 
change the judgment of a court.^^ Where an orig¬ 
inal sentence is lawful, execution of the commuted 
sentence is not affected because the statutes do not 
permit courts in the first instance to fix such pun- 
ishment.41 In construing constitutional provisions 
relating to the granting of commutation of sentence, 
the criminal procedure at the time the provision was 
debated and adopted must be considered.^^ 

Power of commutation as to death sentence. The 
pardoning power may commute a death sentence 
to life imprisonment;^^ and it cannot be contended 
that such a commutation is void as inflicting a gp-eat- 
er punishment than the one commuted since it is 
the common judgment of mankind that the death 
sentence is a greater punishment than life im¬ 
prisonment^^ However, it has been declared that 

IT.S.—Stroud V. Johnston, C.C.A. 
Cal.. 139 P.2d 171, certiorari de¬ 
nied 64 S.Ct 846, 821 U.S. 796, 88 
KEd. 1085—Ex parte Harlan, 180 
P. 119, affirmed 81 S.Ct 44, 218 U. 
•S. 442, 54 LuEd. 1101, 21 Ann.Cas. 
849. 

43. Cal.—Green v. Superior Court in 
and for Los Angeles Cotinty, 87 P. 
2d 694, 2 €aJ.2d 1. 

Provision lieia inapplicable 
.A constitutional provision requir¬ 
ing the commutation of sentence of 
a prisoner **twice-convicted” to be 
granted only on the recommendation 
of the justices of the supreme court 
was held not to apply to a case where 
the indictment or information charg¬ 
ed two or more offenses of which the 
prisoner was convicted; and, where 
accused was convicted under both 
counts of indictment charging mur¬ 
der in the first degree and burglary 
afid governor commuted death sen- 
I tence to life imprisonment without 
having received recommendation of 
majority of justices of supreme 
court, superior court wherein ac¬ 
cused was convicted could not there¬ 
after reimpose death sentence, since 
governor had power to grant execu¬ 
tive clemency without recommends^ 
tlon of supreme court justices.— 
Green v. Superior Court in and for 
Los Angeles County, supra. 

43. XT.S*—Stroud V. Johnston; C:G.A. 

Cal., 189 P.2d 171, certiorari de¬ 
nied'64 S.Ct 846, 821 796, 88 

L.Bd. 1086. 

Cal.—Green v.‘Superior Oour^ 'in and 
-for Los Angeles County, 87 PJ2d 
694, 2 Cal.2d 1. . 

Okl.—^Ex parte Dentc;^ l^lr ;6^d.2?6, 
69rpkl.Cr. 204. 

46 C.j, P 1198 notes, 67, 68. . 

44. IJ.S.—^Biddle V, Perovlch, Hah., 


Statute as to creation of probatloa. 
department 

The statutes providing for the es¬ 
tablishment, maintenance, and regu¬ 
lation of a county probation depart¬ 
ment by order of the judge or judges 
[)f the court of common pleas with 
the concurrence of the board of coun¬ 
ty commissioners do not contravene 
the section of the constitution em¬ 
powering the governor of the state, 
after conviction, to grant commuta¬ 
tors.—State ex rel. Gordon v. Zan- 
gerle, 26 N.B.2d 190, 136 Ohio St. 871. 
35. N.T.—People ex rel. Page v. Bro¬ 
phy, 289 N.Y.S. 862. 248 App.DiV. 
808. 

33 , N.T.—People ex rel. Page v. Bro¬ 
phy, supra- 

Kaadatory comihutatioiis diseretioa 
of board 

A statute requiring board of par¬ 
dons to commute sentence for capi¬ 
tal offense to life imprisonment with¬ 
out notice or application where su¬ 
preme court 19 equally divided on ap¬ 
peal is unconstitutional, as infring¬ 
ing discretionary constitutional pow¬ 
er of board to commute punishment 
and take similar action on such con¬ 
ditions and with such limitations and 
restrictions “as they m^ deem prop¬ 
er.”—Bx parte' White, 178 So. 876, 
131 Pla. 83. 

37. B:an.^-Jamlson v. Planner, 228 P. 
82, .116 Kan. 624. 

38 , N.Y.—People v. Warden New 
York County Penitentiary, 178 N. 
T.S. 696, 109 Misc. 248. 

46 CJ. P 1198 note 59. 

38. ' N.Y.—^People V. Frost, 117 N.Y. 
S. 624, 188 .AppJDIV. 179, 28 N.Y. 
Cr. 644. 

AO* Ill.—People v. Jenkins, -156 N. 
B. 290; 326 Ill. 872—^People v.' Jen¬ 
kins. 162 N.E. 549, 322 Ill. 88. 
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a governor vested with the power of commutation 
is without lawful right in all cases to nullify or set 
aside the law inflicting the death penalty for crime, 
on the ground that he is opposed to capital punish- 
ment.45 The commutation of a death sentence to 
life imprisonment does not exhaust the power of 
commutation vested in the governor and preclude 
a subsequent commutation to a limited term of 
years.^® 

(3) Requisites 

Constitutional or statutory prerequisites to the Is¬ 
suance of a commutation of sentence must be complied 
with;, but authorities differ as to the necessity of ac¬ 
ceptance by the convict. 

Prerequisites to the issuance of a commutation 
of sentence prescribed by the constitution or a valid 
statute must be complied with;^^ the failure of 
the derk to record a statement of commutation does 
not affect its legality or validity ,Qf jts admissi- 
bilily in evidence.^^ Under constitutional and 
statutory provisions to that effect, a person sen¬ 
tenced to death may make application to the des¬ 
ignated authority for commutation of his sentence.50 

Acceptance. Contrary to the rule generally re¬ 
garded as applicable to pardons, as discussed su¬ 
pra § 10, it has been held that a commutation of 


sentence by the pardoning power may be effected 
without the consent and against the will of the 
prisoner,5i particularly in the case of the commu¬ 
tation of a death sentence to imprisonment for 
life but it has also been held that commutation 
is subject to rejection or acceptance by the con- 
vict,53 and that it is not effective or operative im- 
til accepted.5^ 

(4) Construction 

Technical words or terms are not necessary to con¬ 
stitute a commutation of sentence; in case of ambiguity 
it is to be construed most strongly against the state, and 
most beneficially for the convicted person. 

In accordance with the rules governing the con¬ 
struction of pardons generally, as considered supra 
§ 11 a, a commutation is to be construed as a whole 
to carry out the intention of the ofiicer granting 
it;56 and technical words or terms are not neces¬ 
sary to constitute a commutation of sentence.^® 
In case of ambiguity it is to be construed most 
strictly against the state, and. most beneficially for 
the convicted person.57 Since it- is the substance of 
the proclamation and not the name by which it is 
designated that controls its effect, a proclamation 
having the elements of a commutation of sentence 
will be so considered regardless of its designation.^* 
Where the attorney general has given an order of 


47 S.Ct 664, 274 U.S. 480. 71 L.Ed. 
1161. 

K.T.—People v. Frost, 117 N.T.S.. 524, 
133 APP.D1V. 179, 23 N.Y.Cr. 544. 
4B. Okl.—^Henry v. State, 136 P. 982, 
10 Okl.Cr, 369, 62 L,.R.A.,N.S., 113. 
46; m.-^People v. Jenkins, 156 N.E. 
290, 325 Ill. 372. 

47. Kan.—Jamison v. Planner, 228 
P. 82, 116 Kan. 624. 

46 C.J. P 1198 note 64. 

Hearing and notice 

Under constitutional provisions 
prescribinsT time and manner in 
wklch application for pardon shall 
be made and regtilatingr the proceed¬ 
ings thereon, when board of pardons 
is about to consider an application 
for commutation, a full hearing in 
open session must be had and such 
hearing must be noticed as the con¬ 
stitution provides in order that the 
hoard may have the benefit of rea¬ 
sonably contemporaneous opinion 
from interested parties.—^Miller v. 
Meredith, 83 P.2d 206, 59 Idaho 385. 

48. Ala.—Johnson v. State, 63 So. 
163, 183 Ala: 79. 

. 49. Ala.—Johnson v. State, supra. 

56; Ga.—^McLiendon v. Everett, 55 S. 

B.2d 119, 205 Ga. 713. 

Second iwllcatloii 
Constitutional provision and stat¬ 
ute providing that person sentenced 
tn death may make application for 


commutation of sentence manifests 
a clear intent that consideration and 
action on one application for com¬ 
mutation by. board of pardons and 
paroles is all that prisoner may de¬ 
mand as a matter of right, and 
whether a second application should 
be considered and acted on by . the 
board is a matter for their discre¬ 
tion,—^McLendon v. Everett, supra. 
Objection to board member as dis- 
qualified 

Where petitioner sentenced to 
death for murder did not show that 
there was any delay or prejudice in 
his rights with respect to a hearing 
by the board of pardons and paroles 
on his petition for commutation of 
sentence to life imprisonment be¬ 
cause member of state board of par¬ 
dons and paroles was engaged in 
business of banking and farming in 
violation • of statute providing that 
no member of board during his serv¬ 
ice thereon shall engage in any oth¬ 
er business, petitioner was not enti¬ 
tled to relief.—McLendon v. Everett, 
supra. 

61. Fla.—Stone v. Burch, 154 So. 

128, 114 Fla. 460. . 

N.T.—People v. Larkman, 244 -Nr.T.S. 

431, 137 Misa 466. 

46 C.J. p 1199 note 78. 

52. U.S,—^Biddle v. Perovlch, Kan., 

47 S.Ct 664, 274 U.S. 480, 71 L,Bd. 

1161. 


—^People v, Larkman, 244 N.Y.S. 
431, 137 Misc. 466. 

Okl.—parte Denton, 101 P.2d 276, 
69 Okl.Cr. 204. 

53. Mo;-t-Ex parte Strauss, 7 S.W. 
2d 1000, 320 Mo. 349. 

54. Mo.—^Ez parte Strauss, supra. 

66. Ark.—-Williams v. Brents, 284 S. 
W. 56, 171 Ark. 367. 

46 C.J. p 1199 note 75. 

56. Ark.—Williams v. Brents, supra. 

67. Ark.—Williams v. Brents, supra. 
46 C.J. p 1199 note 77. 
imprisonment for '^tnral” life 

Use of word “natural*’ by governor 
in commuting prisoner's death sen¬ 
tence on condition that he be im¬ 
prisoned during term of his “natural 
life,'* -without more, could not be 
construed as indicating intention 
that prisoner should not be entitled 
to pri-vllege of parole law.—Ex parte 
Stewart. 149 P.2d 689, 24 Cal.2d 844. 

58. U.S.*--Lupo V. Zerbst, C.O.AGa., 
92 F.2d 362. 

Kian.—Jones v. Morrow, 121 P.2d 219, 
154 Kan. 588. 

<<Pnrlougli*’ held oommutatlpn of seu- 
tenoe 

Ark.—Scaife V, State, 196 S.W.2d 902, 
210 Ark. 544. 

46 C.J. p 1199 note 75 £a2. 
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commutation a particular construction, that con¬ 
struction becomes binding on the prisoner on his 
entering on the service of the sentence as com- 
inuted.55 

(S) Operation and Effect 

A commutation, which reduces and terminates the 
original sentence, Is gen’erally regarded as an affirmance 
of the original sentence, leaving it In effect In modified 
form; and the new sentence has the same legal effect 
as if originally so made. 

In general, a commutation of sentence has been 
held to reduce and terminate a sentence.®While 
the commutation of a sentence has been regarded as 
a substituted punishment doing away with the orig¬ 
inal sentence,®! the more generally accepted doc¬ 
trine is that it is rather an affirmance of the sen¬ 
tence, leaving it in effect in a modified form;®^ 
and, after commutation, the sentence has the same 
legal effect, and the status of the prisoner is the 
same, as though the sentence had originally been 
for the commuted term.®^ However, if the com¬ 
mutation is invalid, then the original sentence may 
be carried out®^ A commutation removes no 


stain,®® and restores no civil privileges,®® except 
by operation of a statute.®^ 

Right to discharge. While the pardoning author¬ 
ity's commutation of a determinate sentence by a 
reduction thereof may entitle the prisoner to a dis¬ 
charge vrithout the action of any other board of 
body,®® a commutation of sentence from a determi¬ 
nate to an indeterminate sentence does not entitle 
the prisoner to a discharge, but the date of such 
discharge must be fixed by the proper authority;®®* 
and the same is true in the case of a commutation 
merely reducing the minimum term of an indetermi¬ 
nate sentence, since such sentence as commuted is 
still an indeterminate one;*^® and, where such au¬ 
thority declines to allow the discharge of the prison¬ 
er, he is not entitled to be released from prison.^! 

Revocahility. After the execution and delivery of 
a commutation it cannot be revoked by the execu- 
tive,72 except in case of fraud but it has also 
been held that the favor of commutation may be 
taken away from the prisoner in the event of his 
misconduct. 


59. U.S.—Stroud V. Johnston, C.C.A. 
Cal., 130 F.2d 171, certiorari denied 
64 S.Ct 846, 321 U.S. 796, 88 L.Ed. 
1085. 

Solitary confinemeiLt 
Where the president of United 
States commuted a death sentence to 
a sentence of life and attorney sren- 
eral construed commutation to mean 
solitary confinement, such construc¬ 
tion became binding* on convicted 
person on entering service of sen¬ 
tence; and such “punishment'* would 
not be “unreasonable."—Stroud v. 
Johnston, supra. 

60. N.T.—Iiehrman v. State, 29 N, 
T.S.2d 635, 176 Misc. 1022. 

Blfeot of parole distlngtiished 
N.T.—^People ex rel. Depew v. New 
York State Board of Parole, 70 
N.Y.S.2d 446, 189 Misc. 321. 

ei« Ill.—^People V. Murphy, 100 N.E. 

980, 257 Ill. 564. 

46 C.J. p 1199 note 79. 

62. N.T.—Application of White, 2 N. 
Y.S.2d 582, 166 Misc. 481—Corpus 
Juris QLiLOted iu People v. Larkman, 
244 N.Y.S. 431, 434, 137 Misc. 466. 

46 C.J. p 1199 note 80. 

63. N.Y.—Application of White, 2 
N,T.S.2d 682, 166 Misc. 481. 

Okl.—^Ex parte Denton, 101 P.2d 276, 
69 Okl:Cr. 204. 

S.C.—Coitus Juris cited, iu Pittman 
V. Hichardson, 23 S.E.2d 17, 18, 201 
S.C. 344. 

46 aj. p 1199 note 81. 

Applicability of good time statutes 
to prisoner whose sentence is com¬ 
muted see the C.J.S. title Prisons 


§ 21 , also 50 O.J. p 348 notes 34-38, 
p 360 notes 75, 76. 

Oonu&utatiou of death sentence 
Sentence to death modified by gov¬ 
ernor to life imprisonment became, 
for all purposes, sentence to life im¬ 
prisonment, whl<di bound, and could 
not be rejected, nullified, or modified 
by defendant or court, and which 
forever barred execution.—^People v. 
Larkman. 244 N.Y.S. 431, 137 Misc. 
466. 

Where governor merely reduced 
minimum sentence of prisoner and 
did not direct his release, the effect 
of the reduction was the same as 
though the new minimum term had 
been fixed originally by the court in 
imposing sentence.—^People ex rel. 
Von Moser v. New York State Parole 
Board, 39 N.Y.-S.td 200, 179 Misa 897, 
affirmed 42 N.T.S.2d 728, 266 App. 
Div. 896. 

6 ^ Philippine.—Cabantag v, Wolfe, 
6 Philippine 273, 

66 . N.T.—Application of White, 2 
N.T.S.2d 682, 166 Misc. 481. 

46 C.J. p 1199 note 83. 

66 . Ark.—Williams v. Brents, 284 
S.W. 66 , 171 Ark. 367. 

46 C.J. p 1199 note 84. 

67. Kan.—^In re Charles, 222 P. 606, 
115 Kan. 823. 

Bights suspended during imprisoup* 
ment only 

. N.Y.—^Application of White, 2 N.Y.S. 
. 2d 582; 166 Misc. 481. 

Bight to sue state 
Where governor commutes sen¬ 
tence, prisoner's civil right to sue 
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state for injuries received while.in¬ 
mate of prison is restored as of ef¬ 
fective date of commutation.—^Hayes 
v. State, 60 N.Y.S.2d 492. 

68. N.Y.—^P^ople ex rel. Ross v. 
Wilson, 295 N.Y.S. 42, 250 App.Div. 
143. 

69. N.Y.—^People ex rel. Atkins v. 
Jennings, 161 N.B. 326, 248 N.T. 
46. 

Authority of parole authorities on 
commutation of prisoner's sentence 
see infra § 19. 

70. N.Y.—^People ex rel. Cecere v. 
Jennings, 166 N.B. 277, 250 N.T. 
239—^People ex rel. Sullivan v. 
Ashworth, 59 N.Y.S.2d 10, 270 App. 
Dlv. 179—People ex rel. Ross v. 
Wilson, 296 N.Y.S. 42, 250 AppJDlv. 
143—^People ex rel. Page v. Brophy, 
289 N.Y.S. 362, 248 App.Div. 309. 

71. N.T.—Angione v. Murphy, 13 N. 
T.S.2d 243, 257 App.Dlv. 1021, re¬ 
argument denied 14 N.Y.SJ2d 490, 
267 App.Div. 1066, appeal denied 22 
N.E.2d 766, 281 N.Y. 884—Dustin v. 
Murphy, 12 N.Y.S.2d 907, 257 App. 
Div. 1020, reargument denied 14 
N.Y.S.2d 807, 257 App.Div. 1080, af¬ 
firmed 28 N.E.2d 47, 283 N.Y. 664. 

72. Okl.—^Ex parte Warren, 265 P. 
656, 39 Okl.Cr. 348. 

46 C.J. p 1199 note 87. 

73. Okl.—^Ex parte Warren, suprcu 
Fraud not Shown 

Okl.—^Ex parte Warren, supra. 

74. N.Y.—^People ex rel. Fershing v. 
Wilson, 20 N.Y,S.2d 896, 174 Misc. 
191; reversed without opinion 20 
N.T.S.2d 897, 269 App.Div. 957. 
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As forgiving fine. An act of clemency, which 
provides that the sentence shall be commuted and 
diminished so that the prisoner shall be released 
and discharged from the remainder of his sentence, 
operates to forgive and remit a fine which has been 

imposed.'^S 

Offenses covered. A commutation of sentence for 
one crime does not affect another sentence for 
another crime.^^ 

b. Conditional Conuuntation 

(1) In general 

(2) Operation and effect 

(1) In General 

The par<lonfng authority generally has the power to 
grant a commutation on conditions it deems proper, pro¬ 
vided they are not Illegal, immoral, forbidden by law, or 
impossible of performance; and such conditions are bind¬ 
ing on the prisoner, at least if he accepts the commuta¬ 
tion. 

By virtue of express constitutional^^ or statu- 
provisions, or under the general power vested 


in it,7® the pardoning authority may grant a com¬ 
mutation on condition. Since the constitutional 
power to commute a sentence cannot be affected 
by legislative action, as discussed supra subdivision 
a (2) of this section, statutes cannot limit or change 
such conditions as the pardoning power imposes in 
exercising the constitutional power in the commuta¬ 
tion of a sentence ;80 and, where a commutation of 
sentence has been granted on condition by the au¬ 
thorized ofiicer, other officers or boards may not 
change the conditions or impose additional condi- 
tions.®! 

Nature of conditions. In granting a conditional 
commutation, the authorized pardoning officer may 
impose such conditions, restrictions, and limitations 
as he may think proper,^^ provided they are not ille¬ 
gal, immoral, forbidden by law, or impossible of 
performance and the condition may be either 
precedent or subsequent^^ Applying the above 
rules, various conditions have been held proper,85 
including a condition that the commutation grant¬ 
ed will be forfeited for misbehavior 6 that the 


75. tT.S.—U. S. V. X^ebruyu, D.C.N.Y., 
8 F.2d SIS. 

Pa.-^In re Commutations and Fines, 
18 Pa.Dlst. 737. 

76. IlL—People v. HUl, 177 N.B, 
723, 346 Ill. 103. 

77. N.Y.—^Bltz V. Canavan, 12 N.Y.S. 
2d 862, 267 App.Div, 247, aJHrraed 

.23 N.E.2d 636, 281 N.Y, 699— Peo- 
- pie ex rel. Kleingrer v. Wilson, 6 
lSr.T.S.2d 934, 254 App.Div. 406— 
People ex rel. Page v. Brophy, 289 
N.Y.S. 362, 248 App.Div. 309— Peo¬ 
ple ex rel. Von Moser v. New York 
State Parole Board, 39 N.Y.S.2d 
200, 179 Mlsc. 397, aifirmed 42 N.Y. 
S.2d 728, 266 App.I>iv. 896. 

46 C.J. p 1199 note 90. 

N.Y,—^People ex reL l>epew v. 
New York State Board of Parole, 
63 N.Y.S.2d 727, 187 Mlsc. 640. 
46.GUr. p 1199.note 91.. 

. Tke statatoxy antbority to arant 
^ndltional pardons includes condi¬ 
tional ^mmutatlons.—Guy v. ijtepht, 
12 N.W.2d 753, 216 Minn. 255. 
Partloiilar. prisoner lield within law 
. A prisoner, whose sentence was re¬ 
duced both hy way of commutation 
for conduct and for compensa¬ 
tion for efBicienicy and willins: per¬ 
formance of assi^ed duties» was 
i^thin that section of the correction 
law authorizing the governor to an¬ 
nex condition to discharge.—People 
ex rel. Depew v. New York State Bd. 
of Parole, 68 N.Y.S.2d.727, 187 Mise^ 
640. 

79. tT.S.—Stroud v. Johnston, C.C.A. 
Oah, 189 F.2d 171, certiorari denied 
.64 a<X 846, 221 TJ.S. 796, 88 l,.Bd. 
1086-^1/upo V. Zer^t, C.CXA.Ga., 


92 F.2d 362—U. S. v. Wright, D.a 
m., 56 F.Supp. 489. 

N.Y.—Vanilla v. Moran, 67 N.Y.S.2d 
833, 188 Misa 325, affirmed 70 N. 
Y.S.2d 631, 272 App.Div. 869, ap¬ 
peal denied 72 N.Y.S.2d 420, 272 
App.Div. 971, appeal dismissed 76 
N.E.2d 265, 257 N.Y. 693, affirmed 
83 N.R2d 696, 298 N.Y. 796. 
Philippine.—Matter of Toledo, 13 
Philippine 48. 

46 C.J. p 1199 note 92. 

80. N.Y.—People ex' rel. Tyrian v. 
Adam, 74 N.Y.S.2d 67. 

81. U.S.— V. is. ex rel. Humphries v. 
Hunt, D.C.N.Y., 16 F.Supp. 608. 

Parole hoard 

Where governor granted commuta¬ 
tion of sentence on sole condition 
that, if prisoner should thereafter be 
convicted of any felony before ex¬ 
piration of full term, he should be 
required to serve the unexpired term, 
parole board could not impose as ad¬ 
ditional condition of commutation 
that prisoner make report to it each 
month.—^U. S. ex reL Humphries v. 
Hunt, supra 

82. N.Y.—^People ex rel. Page v. 
Brophy, 289 N.Y.S. 862, 248 App. 
Div. SOS^Vanllla v. Moran, 67 N. 
Y.S.2d 833, 188 Misa 326, affirmed 
70 N.Y,S,2d 631, 272 App.Div. 859, 
appeal denied 72 N.Y.S.2d 420, 272 
App.Div. 971, appeal dismissed 75 
N.B.2d 266, 257 N.Y. 693, affirmed 
83 N.B.2d 696, 298 N.Y. 796. , 

Oki.—Ex parte Barrett, 132 P.2d 667, 
76 Okl.Cr. 414, 

ZS. Mo.—SUvey .v. EAiser, 178 : S:W. 
2d 63. 

—^People ex reL Humphries v. 
Hunt, 296.N.YB, 579, 251 AppJ>ly. 
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67—^People ex rel. Depew v. New 
York State Board of Parole, 70 
N.Y.S.2d 446, 189 Misc. 321—People 
ex rel. Depew v. New York State 
Board of Parole, 63 N.Y.S.2d 727, 
187 Misa 640—Application. of 
White, 2 N.Y.S.2d 682, 166 MIsd 
481. 

46 CJ. p 1200 note 94. . 

84. N.Y.—Application of White, 2 
N.Y.S.2d 582, .166 Misa 481. 

85. Mo.—^Bx pai^e Webbe, 80 S.W.2d 
612, 322 Mo. 869. 

BzdTisioii from oonnty 
Condition of commutation of sen¬ 
tence that prisoner leave, and ye- 
n^n outside, certain cpunty Was 
held not illegal, immoral, or impos¬ 
sible.—^Bx parte Strauss, 7 S.W.2d 
1000, 320 Mo. 349. 

Oompllahoe with reformatory miss 
Condition of commutation of pris^ 
oner to reformatory ‘ that prisoner 
“shall comply with rules of-reform»- 
tory” was held .vaH<t—Ex parte 
Webbe, 80 S.W.2d 612, 822 Mo, 869. 

88. N.Y.—^People ex rel, -Marks v. 
Brophy, 68 N^.2d 497* . 293 N.Y. 
469. 

Xiaw-ahUUng- 

(1) A commutation oY sentence 
conditioned on the lading,of a law- 
abiding life ^d reserving the right 
to. revoke oh a breach of conditions 
is valid.—Guy v. Utecht, 12 .N.W.2d 
768, 216 Minn. 266. 

(2) A document.jgncahted by .presi¬ 
dent commuting a sentence so that 
prisoner could return to Italy, for a 
brief period, on condition that pris- 
onar be law-abiding during .period of 
sentence ,and that, if he were apt, 
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prisoner submit to the control of the parole board 
that the prisoner waive the compensation time 
earned by, and credited to, the prisoner and that, 
if the prisoner should be convicted of a felony be¬ 
tween the date of discharge and the date of ex¬ 
piration of the full term, he Avould be compelled 
to serve in addition to the sentence for the subse¬ 
quent felony the balance of the commuted term,^ 9 
without credit for time spent on parole.®^ 

Acceptance, While it has been held that a con¬ 
ditional commutation of sentence is not affected by 
the prisoner's refusal to accept it,^i it has also been 
held that conditional commutations require accept¬ 
ance to become operative,^^ and that, where an ex-, 
ecutive order, in the nature of a commutation con¬ 
taining conditions, was executed without participa¬ 
tion or acceptance by the prisoner, he is not bound 
by the conditions,^^ In any event, if the prisoner 


accepts the commutation, he must do so on the 
conditions on which it is granted, which become 
binding on him.^^ Without reference to accept¬ 
ance, it has been held that a convict is required 
to obey the conditions contained in a commutation 

of sentence,^5 

Construction. In construing the nature of the 
conditions attached to a commutation of sentence, 
the general rules of construction of the common 
law applicable to other forms of g^rants or gifts 
should be followed.^® Thus, a conditional com¬ 
mutation must be so construed as to carry out the 
intention of the officer granting it.^^ *Wniere the 
commutation is clear, conditions not expressed 
therein will not be read into it;^* but statutory 
conditions which were not attached to the commu¬ 
tation of a prisoner’s sentence are nevertheless re¬ 
quired to be included therein by implication.^® In 


commutation should be void and pris- 
oner might by president’s direction. 
be apprehended and returned to peni -1 
tentiaiT to complete sentence, I 
not illegal or against public policy | 
because of conditions contained 
therein.—^Lupo v. Zerbst, C.CwA»Ga., 
92F.2d.86a. 

87. N.Y.—^People ex rel. Boss v. 
Wilson. 295 N.T.S. 42. 250 App.Div. 

‘ 143—Application Of White, 2 N.Y.S. 

. 2d 582, 166 Misc. 461'—^People ex 
rel. T 3 ^an v, Adam, 74 N.Y.S.2d 
57. 

Xhe governor can utlllxe the board 
of parole as an agency for the pur¬ 
pose, of enforcing the conditions of 
the commutation of .prisoners’ sen¬ 
tences.—^People ex rel, Mongno v. 
Lawes, 232 N.Y. 8 . 459, .225 APP-Div* 
193—^People ex wl. Depew v. New 
York State Board of Parole, 63 N.Y.S. 
2d 727, 187 Mis<^ 640, 

Talidity of statute authorising such 
COXLditiOU 

Amendment to Prison Law, author¬ 
izing governor to make commutation 
subject to jurisdictign ojf . parole 
hoard, was* held not ex post facto as 
to second; offender,- sentenced pripr 
thereto^, as: increasing imprisonment 
since governor could have, imposed 
such condition under his constitu¬ 
tional power prior to such amend¬ 
ment.—People ex ^rel. . Mongno v. 
Lawes. 232 N.Y.S< .456, 225 App.Div. 
193. . . . - 

88. N.Y,—^People ex rel. Pershing v. 
Wilson, 20 ,N.Y.S.2d .895, 174 Misc. 
191, reversed ^thout oplfalon 20 N,, 

. Y,S,2d 897, 259 APP^Biv, 967. 

89. N.Y.—^People ex rel. Giiecoi v. 

Murphy, 16 N.Y.S.2d 172. 258 App. 
Div. 823, appeal denied 18 N.Y.S.2d 
749. 259 App.piv. 771. >. 

.spt. N.Y-^'^eople ex rel. Tyrian v. 
Adam, 74 N.Y,3.2d 57. \ 


81. N.Y.—^People v. Larkman, 244 
N.Y.S. 431. 187 Misc. 466. 

82. Minn.—Guy v, Utecht, 12 N.W. 
2d 753, 216 Minn. 255. 

83. Kan.—^JoneS v. Morrow, 121 P.2d 
- 219, 164 Kan. 688 . 

Belease in order to serve federal 
sentence 

An executive order of governor of 
Louisiana for release of one serving 
sentence in Louisiana state peniten¬ 
tiary from state offlcials’ custody to 
serve sentence in federal peniten¬ 
tiary on condition that he be re¬ 
turned to state penitentiary if re¬ 
leased from federal prison before ex¬ 
piration of sentence to state-penitenr 
tiary was in nature of .’’commutation 
of sentence,” so that prisoner vio¬ 
lated no condition attached to release 
in refusing to return to Iiouisiana 
after serving federsi. sentence.— 
Jones V. Morrow, supra. 

84. TT.S.—^Elx parte Weathers, D.C. 
Pla., 38 P.2d 294. 

Mo.—Ex parte Strauss, 7 S.W.2d 
1000, 320 Mo. 849. 

N.Y.—People ex rel. Tyrian v. Adam, 
74 N,Y.S.2d 67. , 

•OonditloiLS held aoce 37 ted . 

Conditions in a commutation of 
sentence granted by president so that 
prisoner could return to Italy for a 
brief period were accepted by . prison¬ 
er, where prisoner could read and 
write, signed receipt for commuta¬ 
tion when he received it, and'pro¬ 
duced and relied on it at Bills Island 
when-he relumed from Italy.—Lupo 
V. Zerbst, C.CA.Gai., 92 F.2d 362. 

96. ' N,Y.—Bltz V, Canavan, 12 NY.S. 

2 d 862, 257 App.Diy. 247, affirmed 
. 28 N,EI.2d 536. 281 N.YV 699. . 
.Conditions in statutory form 

Convict was hejd reqxiired to obey 
conditions named 4 n. governor’s com- 
i mutation of sentence notwithstax^- 


ing conditions were in form indicat¬ 
ed by Correction Law, since the con¬ 
ditions were imposed by governor 
and not legislature.—^People ex rel. 
Ross V. Wilson, 295 N.Y.S. 42, 250 
App.Div, 143. 

86 - N.Y.—^Application of White, 2 
N.Y.S.2d 582, 166 Misc. 481. 

97. Pa.—Commonwealth ex reL 

Byers v. Burke, 65 A.2d 424, 164 
Pa.Super. 438.. 

Sentences to run conseoutively 
Where prisoner had been convicted 
on four bills of indictment with sen¬ 
tences to run consecutively, and com¬ 
mutation charter treated minimum 
sentences in consecutive order, re¬ 
iterated and restated maximum sen¬ 
tences and concluded with express 
condition , that prisoner should re¬ 
main on parole until date which co¬ 
incided with time sentences running 
consecutively would expire, charter 
manifested an Intention of the gov¬ 
ernor to preserve consecutive char¬ 
acter of sentences; and the maxi¬ 
mum sentence on one bill did not in¬ 
clude maximum on the other bills so 
■as to make all of the^ in effect, run 
concurrently.—<k>mmdnwealth ex rel. 
Byers v. Burke, supra. 

98., N.Y.—^People, ex rel. Pershing v. 
Wilson, 20 N.Y.S.2d 895, 174 Misc. 
191. reversed without opinion 20 
I^Y.8.2d 897. 269 AppJ>iv. 957. 

99. N.Y.—^People ex rel. Madden v. 
Barr, 257 N.Y.-S. 895, 148 Misc. 716, 
reversed on other grounds People 
ex rel. Guillaume v.. Barr, 257 N. 
Y.S. 1029, 236 App.Div. 721, and 
People ex rel. Sullivan v.' Baxr, 257 
N.Y.S., 1029, 286 App.Dlv.,721, af¬ 
firmed 184 NB. 102, 260 N.Y. 682. 
Revered on other' grounds People 
ex rel. Madden v. Barr, 258 N.Y.S. 
646, 236 AppJPlv. 319, affirmed 184 
; N.B. lO'l, 260 N.Y. 681. 
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the absence of clear language pointing out that the 
conditions are to be treated as conditions precedent, 
they will be treated as conditions subsequent.^ 

(2) Operation and Effect 

The effect of a conditional commutation is to entitle 
the prisoner to discharge, subject only to the conditions 
of the commutation; but on violation of the conditions 
the commutation may be revoked in a proper manner, and 
the prisoner reimprisoned for the original term. 

Notwithstanding the annexation of conditions, 
the effect of a commutation of sentence is to termi¬ 
nate the term of imprisonment on the date that the 
commutation becomes effective and, when the 
commuted term has been served, the prisoner is 
entitled to immediate discharge, subject only to the 
conditions in the commutation.^ An accepted con¬ 
ditional commutation is binding on the state,^ so 
that the convict may not be required further to per¬ 
form the sentence imposed as long as he does not 
violate the conditions of the commutation.^ It 
follows that, under a statute suspending the civil 
rights of a felon only during his term of imprison¬ 
ment, where an offender has been conditionally 
released under a commutation, he is not "actually 
imprisoned” so as to require the appointment of a 
trustee to enforce his rights as by a suit at law.® 
The fact that the offender’s civil rights have been 
restored by the commutation does not affect the bind¬ 
ing nature of the conditions imposed thereby.^ 

Breach and procedure thereon. On the violation 


of the conditions of a conditional commutation, the 
commutation may be revoked in a proper manner.® 
A breach of the conditions divests the offender of 
his rights thereunder, and leaves a proper officer 
free to reimprison him.® A commutation of sen¬ 
tence, containing the condition that the prisoner 
shall not commit a felony between the date of dis¬ 
charge and the date of expiration of the full term, 
is violated by the commission, in another state, of a 
crime which would be a felony in the original 
state.l® 

In the absence of a statute or provision in the 
commutation order authorizing the pardoning power 
to ascertain whether there has been a violation of 
the conditions of a commutation of sentence, such 
violation must be ascertained by a judicial deter- 
mination.ii However, where the commutation con¬ 
tains a condition providing for the revocation of 
the commutation, the pardoning power is not con¬ 
fined to the statutory ground or manner of revoca¬ 
tion and, where the conditional commutation 
expressly so provides, on a violation of the condi¬ 
tions the offender may be stunmaxily arrested and 
recommitted for the unexpired portion of his orig¬ 
inal term in accordance with such provision,with¬ 
out notice or hearing,and even without a state¬ 
ment of the reasons for the revocation.^® The de¬ 
lay of the pardoning power after the violation of 
the conditions will not preclude it from revoking 
the commutation.!® In the case of a conditional 


1. N.T.—Application of White, 2 N. 
Y.S.2d 582, tea Misa 481. 

2. N.T.—Application of White, 2 N. 
T.S.2d 582, 1S6 Misc. 481. 

Termination of aentenoe and parole 
atatna 

A conditional conunutation granted 
to prisoner so that he could return 
to Italy, which he could not do under 
Parole Liaw, terminated his sentence 
at once and thereby automatically 
terminated his parole and his status 
as a parolee.—^Lupo v. Zerbst, C.C.A. 
Ga., 92 F.2d 362. 

3. IT.T.—^People ex ret. Boss v. Wil¬ 
son, 295 N.T.S. 42, 250 App.Div. 
143. 

Snhmiaaion to parole hoard as oondi- 
tion 

N.T.—^People ex rel. Boss v. Wilson, 
supra. 

4i Fla.—Stone v. Burch, 154 So. 128, 
114 Fla. 460. 

S- Fla.—Stone v. Burch, supra. 

6. N.T.—Application of White, 2 N. 
Y.S.2d 582. 166 Misc. 481. 

7. N.Y.—Application of White, su¬ 
pra. 


8. Mo,—^Ex parte Strauss, 7 S.W.2d 
1000, 320 Mo. 349. 

46 C.J. p 1199 note 93. 

9. U.S.—^Lupo V. Zerbst, C.C.A.Ga, 
92 P.2d 362. 

K.Y.—Application of White, 2 N.Y.S. 

2d 582, 166 Misc. 481. 

Svldenoe held to Show hreaoh of con¬ 
dition 

Mo.—^Ex parte Webbe, SO S.W.2d 612, 
322 Mo. 859. 

10- N.Y.—^People ex rel. Erhardt v. 
Foster. 59 N.Y.S.2d 633, 270 App. 
Div. 428, appeal dismissed 86 N.El 
2d 182, 299 N.Y. 628. 

46 C,J. p 1199 note 98 [a] <4), (5). 

11, Minn.—Guy v. Utecht, 12 N.W. 

2d 753, 216 Minn. 255. 

Mo.—Silvey v. Kaiser, 173 S.W.2d 63 
—^Bx parte Webbe, 30 S.W.2d 612, 
322 Mo. 859. 

Imprisonment after revocation of 
commutation, not expressly author¬ 
izing governor or commissioners 
of depcurtment of penal institutions 
to determine whether conditions were 
violated, was held illegal.—^Ex parte 
Strauss, 7 S.W.2d 1000, 320 Mo. 349. 
Bight to Jury trial 
Under a statute so providing, the 
right to a trial by a Jury applies 

5^ 


only when some question of fact is 
presented in relation to violation of 
the terms of the commutation.—^Peo¬ 
ple ex rel. Bothermel v. Murphy, 8 
N.R2d 861, 274 N.Y. 281. 

12. Mo.—Silvey v. Kaiser, 173 S.W. 
2d 63—^Ex paxte Webbe, 30 S.W.2d 
612, 322 Mo. 859. 

13. Mo.—Silvey v. Kaiser, 173. S.W. 
2d 63. 

Provision held mandatory 

Condition in commutation, provid¬ 
ing for summary arrest by reforma¬ 
tory superintendent and return to 
penitentiary on breach of condition, 
was held mandatory on superintend¬ 
ent; and, if officer charged with sum¬ 
mary arrest and recommitment of 
prisoner bn breach of condition of 
commutation fails to do so, it is 
within governor's power to enforce 
performance of duty.—^Ex parte 
Webbe, 30 S.W.2d 612, 322 Mo. $59. 

14i Minn.—Guy v. Utecht, 12 N.W. 

2d 753, 216 Mixm. 255. 

Mo.—Silvey v. Kaiser, 173 S.W.2d 
63. 

16. Mo.—Silvey v. Kaiser, supra. 

16. U.S.—^Meeks v. Kaiseiv C.OiA. 
Mo., 125 F.2d 826. ' ‘ 
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commutation granted by the state board of pardons, 
the commutation may be revoked by the board or 
by a court of competent jurisdiction on an adjudica¬ 
tion of a breach of the conditions but the com¬ 
mutation cannot be revoked for a cause other than 
the conditions set forth therein.^^ 

It has been held that, where, pursuant to consti¬ 
tutional authority, the state board of pardons has 
commuted a death sentence to life imprisonment 
on certain conditions, such board, and not the gov¬ 
ernor, has the duty of determining whether or not 
a breach of the condition occurred,!^ and, if a 
breach has occurred, it may elect whether to revoke 
the commutation or to waive the breach and leave 
the original commutation of sentence in full 
force ;20 and, if the board should revoke the com¬ 
mutation, thus in effect restoring the original death 
sentence,^^ it would become the duty of the govern¬ 
or to see that the sentence is executed .22 Where 
the conditions of a commutation of sentence have 
been violated by the commission of a felony in an¬ 
other state, the fact that the original state surren¬ 
dered the prisoner to the other state may under 
certain conditions constitute a waiver of the right 
of*the original state to enforce the conditions of 
the commutation but such a surrender will not 
constitute a waiver unless it is done by, or on order 
of, the govemor.24 

Objections and waiver thereof, A prisoner may 

17- Fla.—Stone v. Burch, 164 So. 

128, 114 Fla. 460. 

18- Fla.—Stone v. Burch, supra. 

Bevooatlo& held ineffective 

Revocation by state board of par¬ 
dons . of . commutation of sentence, 
conditioned on convict living a law- 
abiding life during remainder of im- i 
prisonment to be served and to con¬ 
duct himself strictly in conformity 
with all regulations of prison, on 
ground that convict had been 
charged with commission of acts vio¬ 
lating commutation of sentence, 
which board stated was conditioned 
on “good behavior, or until otherwise 
ordered by board,'* was held ineffec¬ 
tive, since coxnmutation was not 
granted on ground stated by the 
board, and there was not a sufficient 
showing that there was a breach of 
condition stated in commutation by 
the convict-^Wallace v. Chapman, 

177 So. 228, 130 Fla. 67. 

18. Fla.—Advisory Opinion to the 
Governor, 23 So.2d 619,' 166 Fla. 

607. 

20. Fla.—Advisory Opinion to the 
Gk>vern6r, supra. 

21- Fla.-^A4^sory Opinion to the 
Governor, supra. 

22. Fla.—Advisory Opinion to the 
Governor, supra. 


not object to or obtain relief from a revocation of 
a commutation for violation of its terms on the 
ground that the commutation of sentence itself was 
technically erroneous, where he was not prejudiced 
thereby,25 qj- where he has waived the error.^^ 

Period during which conditions apply. In the ab¬ 
sence of language showing such intention the con¬ 
ditions of a commutation will not be held to extend 
beyond the period of the sentence and neither 
the parole board, as discussed infra § 23, nor the 
legislature, by statute,23 may so enlarge the condi¬ 
tions imposed by the commutation; and, where the 
convict has complied with the terms of. his commu¬ 
tation during that period, he cannot thereafter be 
rearrested for a breach of the conditions.23 Where 
the conditional commutation of an indeterminate 
sentence provides that, if the prisoner committed a 
felony between the date of discharge and the date 
of expiration of the full term, he shall be compelled 
to serve the unexpired term, the full term means 
the maximum limit of sentence, and not the mini¬ 
mum period.20 

Period of imprisonment on breach. Apart from 
or without reference to provision to that effect in 
the commutation, where a prisoner has violated the 
terms of a commutation, he thereby forfeits his 
rights to release and invokes on himself the maxi¬ 
mum sentence imposed by the court and must serve 
the balance of the unexpired term.^i Under a con- 

ror. In view of fact that solely by 
reason of the commutation he se¬ 
cured parole.—Dalihunt v. People, 
supra. 

27. Ark.—’Williams v. Brents, 284 S. 
W. 66; 171 Ark. 367. 

KY.—^Razukas v. New York State 
Dept, of Correction, 62 N.Y.S.2d 
914, 186 Misc. 429, affirmed 63 N.Y. 
S.2d 842, 270 App.Div. 1074. 

28. N.Y.—^Razukas v. New. York 
State Dept, of Correction, supra. 

V. Brents, 284 

N.Y.—^Razukas v. New York State 
Dept, of Correction, 62 N.Y.S.2d 
914, 186 Misc. 429, affirmed 63 N. 
Y.S.2d 842, 270 App.Div. 1074. 

30u N.Y,—^Hammond v. Liong, 207 
N.Y.S. 788, 212 App,Div- 213. 

46 C.J. p 1200 note 97. 

31- Colo.—Dalihunt v. People, 181 
P.2d 463, 116 Colo. 446. 

N.Y.—^People ex rel. Erhardt v. Fos¬ 
ter 69 N-Y.S.2d 633, 270 App.Dlv. 
428, appeal dismissed 36 N.B.2d 
182, 299 N.Y. 628. 

Pa.—Toliver v^ State Board of Pa¬ 
role, Oom.Pl., 66 Da\Lph.Co, 277, af¬ 
firmed 42 A.2d 285, 167 PaSuper. 
218- 


23. N.Y.—^People ex rel. Tyrian v. 
Adam, 74 N.Y.S.2d 67. 

24. N.Y,—People ex rel. Tyrian v. 
Adam, supra. 

Surrender by police as not oonstitiit- 
Ing waiver 

Where New York conditional pa¬ 
rolee was allegedly pursued by Jer¬ 
sey City police through Holland Tun¬ 
nel and while in flight parolee was 
apprehended with aid of Port of New 
York Authority police on New York 
end of tunnel and returned to Jersey 
City where he was indicted and con¬ 
victed, alleged action of New York 
police in surrendering parolee to 
New Jersey did not operate as waiver 
of right of New York to enforce con¬ 
ditions imposed by governor in com¬ 
mutation of definite sentence.—^Peo¬ 
ple ex rel. Tyrian v. Adam, supra. 

25. Colo.—^Dalihunt v. People, 181 F. 
2d 463, 116 Colo. 446. 

26. Colo.—Dalihunt v. People, supra. 
Waiver by seouzing parole 

Where original sentence to life im¬ 
prisonment for aggravated robbery 
did not fix minimum, defendant se¬ 
cured from governor a commutation 
which assumed to be ihinlmum, even 
if the commutation was technically 
erroneous defendant waived the er- 

<591 


29. Ark.—Williams 
S.W. 56, 171 Ark. 367. 
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dition to that effect, the additional penalty for the 
subsequent felony which violated the condition of 
the commutation cannot begin to run until the full 
original term has been served and, in computing 
the term to be served, the prisoner is not entitled to 
credit for the period during which he was re- 
leased.^^ 

§ 16. Conditional Pardon 

a. In general 

b. Acceptance 

c Construction 

d. Operation and effect in general 

e. Breach of condition and procedure 

thereon 

a. Ba General 

Pardons may generally be granted on condition; and 
the condition may be of any nature, and either precedent 


or subsequent, as long as It it not illegal, Immoral, or 
Impossible of performance. 

A conditional pardon, which is defined supra § 1, 
has for its object the reformation of the convict^'^ 
In the absence of statutes regulating or prohibit¬ 
ing the granting of conditional pardons, the rules 
of the common law are applicable.?® The power to 
grant a pardon includes the power to grant a condi¬ 
tional pardon and, by express provisions of a 
number of constitutions and of statutes passed in 
pursuance of authority granted thereby, pardons 
may be granted on condition.®'^ Moreover, under 
provisions to that effect, the power to grant con¬ 
ditional pardons resides exclusively in the officer or 
officers designated.38 

Nature of condition in general. The condition 
may be of any nature the pardoning power deems 
advisable,®® and either precedent or subsequent,^® 


82. N.T.—^People ex rel. Grleoo v. 
Murphy, 15 N.T.S.2d 172, 268 App. 
Div. 823, appeal denied 18 N.Y.S. 
2d 748, 269 App.Div. 771-JPeople 
. ex pel. Curtis v. Wilson, 4 N.T.S. 
2d 142, 264 App.Div. 714—People 
ex rel. Depew v. New York State 
Board of Parole. 70 N.Y.S.2d 446, 
189 Misc. 321—^People ex rel. De¬ 
pew V. New York State Board of 
Parole, 03 N.Y.a2d 727, 187 Misc. 
640. 

46 C.X p 1199 note 93 M (2), (8), 
p 1200 note 97 [bj. 

33. N.Y.—^People ex rel, Brhardt v. 
Foster, 69 N.Y.S.2d 633, 270 App. 
Div. 428, appeal dismissed 86 N.D. 
2d 182, 299 N.Y. 628—People ex rel. 
Baum V. Morhous, 46 N.Y.S.2d 772, 
267 App.Div. 849—^People ex rel.. 
Tyriem v. Adams, 74 N.Y.S.2d 67. 

84. Vt—^Bx parte Paquette, 27 A.2d 
129. 112 Vt. 441. 

35. Ky.—Commonwealth ex rel. Mer¬ 
edith V. Hall. 126 aW.2d 1056. 277 
. Ky. 612. 

33. U.S:—Fleenor v. Hammond. CC. 
A.Ky., 116 P.2d 982—^Kavalin v. 
White, aaAJKan., 44 P.2d 49. 

Ga.—^Hctrrell v. Mount. 20 SJQ.2d 69. 
191 Ga. 818—^Pippin v. Johnson, 15 
S^B,2d 712, 192 Ga. 460—Muckle 
V,. Clarke, 12 S.B.2d $39, 191 Ga. 
202 . 

= Ky.—Commonweallik^ex relj Meredith 
V. Hall, .126 S.W;2d 1856. 277 Ky. 
612. ■ 

Mo.—Corpus Juris quoted iu State ex 
rea. Stewart v. Blair, 203 S.W^2d 
716. 718, 356’ Mo. 790. 

N.Y.—Vanilla. v. Bforan,, 37: N.Y;S.2d 
' ’833.'188 Misc. 825. affirmed 70 N.Y. 
• S.2d 631. 272 App.Plv. 859. appeal 
denied 72 N.Y.S.2d 420, ^ App. 
" ' ptr. $71, appe^ dismissed 75 N.B: 

2d 265; ,2^'^K.1r,'j598„ atom^ 83 
^ N.B.2d‘0W'298 N-Y, 796i ' 

Ohio.—^tate ex rel* Gordon v. Zaix- 


jerle, 26 N.E.2d 190, 186 Ohio St. 
371. 

Okl.—In re Edwards. 154 P.2d 105, 79 
OkLCr. 269. 

Puerto Rico.—1 Opinion Attorney 
General Puerto Rico 169. 

Tenn.—State v. McCorkle. 40 S.W.2d 
1015. 163 Tenn. 101. motion denied 
43 S.W.2d 496. 163 Tenn. 496. 

Tex.—Ex parte Pitt, 206 S.W.2d 696, 
161 Tex.Cr. 219—^Bx parte Meza, 
186 S.W.2d 444, 148 Tex.Cr. 121. 

Va.—Wllbom v. Saunders, 195 S.H 
723. 170 Va. 163. 

46 O.J. p 1200 note 99. 

Xssuauoe by ffoveruor’s exe^tive or¬ 
der 

Wash.—^Henry v. Webb, 160 F.2d 693, 
21 Wash.2d 283. 

37. N.Y,—^People ex rel. Klelngrer v. 
Wilson. 6 N.Y.S.2d 934, 264 App. 
Div. .406—People ex rel. Pagre v. 
Brophy. 289 N.Y.S. 862, 248 App. 
Div. 309. 

Okl.—Ex parte Barrett, 132 P.2d 667, 
76 Okl.Cr. 414. 

Va.—Wilbom v. Saunders, 196 S-B. 
723. ,170 Va. 163.. 

33. Vt—Reilly V. Dale, 28 A.2d 687, 
118 Vt 1. 

€N>vemof 

The granting of a conditional par¬ 
don is within constitutional preroga¬ 
tive of governor, and coi^mlssioner 
of public welfare has ho authority 
with, respect, tp It-rReilly. v. Dale,, 
suprar—In re Pe Palo^ 14,4 A. 678, 101 
Vt 610. 

39. IT.S.—kavalin v. 'i^te, dC,A, 
Kan., 44 P.2d 49.- • 

Ga.—^HtifC V. AldrcKige. 14 S.B.2d 466, 
192 Ga. 12 , • ’ 

Minn.—Guy v. Utecht' H nM’M 768, 
216 Mlnn,'’265. ‘ ' 

Mo.—C<^us stats ex 

rel. SteWart V. ^ Btaih, ‘ 203 'kw.2d 
■ 71^, ’7i8. 366 Mo. 790: ' ' ’ 1 
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N.Y.—^People ex rel. P&ge v. Brophy. 
289 N.Y.S. 862. 248 App.Div. SOS- 
Vanilla V; Moran, 87 N.Y.S.2d 833, 
188 Misc. 325, affirmed 70 N.Y.S.2d 
631, 272 App^Div. 869, appeal de¬ 
nied 72 N.Y.S.2d 420, 272 App,Div. 
971, appeal dismissed 75 N.E.2d 
266, 267 N.Y. 693, affinhed 83 NJEL 
2d 696. 298 N.Y. 796. 

Ohio.—State ex rel. Gordon v. Zan- 
gerle, 26 N.B,2d 190, 136 Ohio St 
371. 

Okl.—^Ex parte Sherman. 159 P.2d 
766, 81 Okl.Cr. 41—^Ex parte Sny¬ 
der, 169 P.2d 762, 81 Okl.Cr. 34— 
Ex parte Edward?, 146 P.2d 311, 78 
Okl.Cr. 218—Ex parte Barrett 132 
P.2d 667, 75 Okl.Cr. 414—Ex parte 
Smith. 87 P.2d 1106, 65 Okl.Cr. 

: 893. 

Tex.—Ex parte Pitt 206 S.W.2d 696, 
161 Tex.Cr. 219—^Bx parte Meza, 
185 S.W.2d 444, 148 Tex.Cr. 121. 

40. XJ.S.—Kavalin v. White, C.CA. 
Kan., 44 P.2d 49. 

Ga.-*Huff V. Aldredge, 14 S.B.2d 466, 
192 Ga; 12—^Muckle v. Clarke, 12 S. 
B.2d 339, 191 0eL 202, 

Ky.—Commonwealth ex rel. Meredith 
V. Han, 126 S.W.2d .1066, 277' Ky. 
612 . 

Minn.—Guy v. Utecht, 12 N.W.2d 768, 
216 Minn. 265. 

Mo.-*^Coxpus Juris quoted lu State ex 
rel. Stewart v. Blair, 203 S.W.2d 

" 716, 718, 336 Mo.. 790. - . 

Ohio.—State ex rei. Gordon v. Zan- 
gerle, 26...N.E.!8d 190; 186 Ohio St 
871. . 

Okl.--—Ex parte Sherman, 159 P*2d. 

' 766, 81 Okl.Cr. 41—EX parte Sny¬ 
der, 169 P.2d 762, 81 Okl.Cr. 34— 

. lOi Edwards, 164 .P,2d ,106; 79 
Okl.Cr. 259 —^Ex. parte Edwards, 146 
Qkl.Cfrv.213— Ex parte 
Barrett. 132 P*3d .,667, .76 . Okl.<3r. 
414— Ex parte Smith,. 87 P.2d U06,. 

' 0l4a!&.‘ S98i‘ - • 

46 C.J. p 1200 ntffei '99, ' * 
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as long as it is not illegal, immoral, or impossible of 
performance.^! While it has been held that an il¬ 
legal condition is void and the pardon to which it 
is annexed is absolute, ^2 doctrine that such a 

condition avoids the pardon also finds some sup¬ 
port, ^2 particularly where the pardon was granted 
alone on the void condition.^^ Certainly, where a 
pardon is granted on a condition precedent which 
is void or impossible to be performed, the pardon 
can never become operative.^5 

The conditions are essential parts of such a par¬ 
don,and in order to be operative must appear on 
the face thereof.^7 xhey should be clearly stated 
by the pardoning power^S and not delegated to an¬ 
other for ascertainment and requirement and 
if this is not done the attempted pardon is uncon¬ 
stitutional and void.6® Various conditions have 
been held to be proper,6! including conditions that 
the person pardoned depart from, and remain with¬ 
out, the state52 dr that the prisoner be deported 
from the United States and not returned thereto 
and this is true even though the constitution pro¬ 
vides that under no circumstances shall any person 


§ 16 

be exiled from the state.®^ Again, a pardon may 
be granted on the condition that the convicted per¬ 
son shall pay a certain sum of money to the state 
to reimburse it for the expenses incurred in his 
trial,53 or that he shall be and remain a law-abid¬ 
ing citizen,53 or that he shall not again be convict¬ 
ed of a violation of the penal laws.^*^ So also a 
pardon may provide that for a violation of any of 
its conditions the recipient may be liable to sum¬ 
mary arrest on the govemor^s warrants^ A par¬ 
don may also be made conditional on the continu¬ 
ous confinement and restraint of the recipient in a 
state hospital for the insane or, if not admitted 
thereto, in some private institution for the care of 
the insane.53 

Time during which condition is to be performed. 
The conditions of a pardon may be such as to be 
operative for the period of time for which the con¬ 
vict was sentenced®^ or for some shorter period.®! 
It has been held that, where no time limit is specified 
in the pardon, the time , of performance is limited 
only by the pardoned convict’s life.®^ By the weight 
of authority a pardon is not illegal or impossible 


41. US.—Kavalin v. White, C.C.A. 
Kan., 44 P.2d 49—^Pleenor v. Ham¬ 
mond. D.C.Ky., 28 P.Supp. 625, re¬ 
versed on other srrounds, C.C.A.. 
116 F,2d 982, 182 A.L.R. 1241. 

G«-—Huff V. Aldredgre, 14 SB.2d 466, 
192 Ga. 12—Muckle v. Clarke, 12 
S.E.2d 839, 191 Ga. 202. 

Ky.—Commonwealth ex rel. Meredith 
V. Hall, 126 S.W.2d 1056. 277 Siy. 
612. 

Minn.—Guy v. Utecht, 12 N.W.2d 763, 
216 Minn. 255. 

Mo.—Corpus Juris quoted ia State 
ex rel. Stewart v. Blair, 208 S.W. 
2d 716, 718. 356 Mo. 790. 

Okl.—Ex parte Sherman, 169 P.2d 
765, 81 Okl.Cr. 41—^Ex parte Sny¬ 
der, 159 P.2d 752, 81 Okl.Cr. 34— 
In re Edwards, 154 P.2d 105, 79 
Okl.Cr. 259—Ex parte Edwards, 146 
P.2d 311, 78 Okl.Cr. 213—Ex parte 
Barrett, 182 P.2d 667. 76 Okl.Cr. 
414—Ex parte Smith, 87 P..2d 1106, 
65 Okl.Cr. 393. 

yt—State V. Barnett, 8 A.2d 621, 110 
Vt 221. 

Va.—WUborn v. Saunders, 196 S.E. 

723. 170 Va. 153. 

46 CJr. p 1200 note 2. 

42. Tex.—^Taylor v. State, 61 S.W. 

1106, 41. Tex.Cr. 148. . ; 

—Commonwealth v. fowler, 4 
Call 35, 8 Va. 36. 

43- Pa.—Commonwealth v. Hagrgrer- 
ty, 4 Birewst, 326. 

46‘C.Ji lil202'hote 20. “ 

44. N.Y.—^Pepple V, Potter, 1 .Efim. 
Sel.Cas. 235, 1 Parfc.Cr. 47. 

; 46 ax p 1202 note 21. ' <' 

45- Ga.—Corpus* Jtiris cited ia 
67 C.J.S.—38 


Moore v. lAwrence, 15 S.E.2d 519, 
521, 192 Ga. 441. 

N.C.—State v. Mclntire. 46 H.C. 1» 
59 Am.B. 566. 

46. Del.—^In re McKinney, 138 A. 
649, 3 W.W.Harr. 434. 

Mo.—Corpus Juris quoted iu State 
ex rel. Stewart v. B’air, 203 S.W. 
2d 716, 718, 366 Mo. 790. 

47. Mo.—Corpus Juris quoted in 
State ex rel. Stewart v. Blair, 203 
S.W.2d 716, 718, 366 Mo. 790—Ex 
parte Reno, 66 Mo. 266, 27 Am.R. 
337. 

48. Del.—^In re McKinney, 138 A. 
649^ 3 W.W.Harr. 434. 

49. Del.—^In re McKinney, supra. 

50. Del.—In re McKinney, supra. 

46 CJ. p 1201 note 7. 

61. Cal,—^Ex parte Kelly, 99 P. 368, 
165 Cal. 39. 

46 CJ. p 1201 note 8. 
xrse or possession of intoxicating^ liq¬ 
uors 

Condition of pardon that prisoner 
should refrain from unlawful use or 
possession of intoxicating liquor was 
held valid.—State v. McCorkle, 40 S. 
W.2d 1016, 163 Tenh. 101, motion de¬ 
nied 43 S,W.2d 496, 163 Tenn. 496. 
Joining specific organisation 
/Condition attached by governor to 
pardon that the one pardoned should 
join a civilian conservation corps 
camp was ncft illegal, immoral, or Sm- 
< possible of performance, and hence 
was a valid condition which the gov¬ 
ernor had constitutional authority to 
[ att^h.—^Hulf v;'Aldredge, 14 S.E.2d 
I 466, 192 Ga. 12. 
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52. US.—Kavalin v. White, C.CJI. 
Kan., 44 F.2d 49. 

46 C.J. p 1201 note 9. 

53. US.—^Kavalin v. White, supra. 

46 C.J. p 1201 note 9 [aj. 

54. Ark.—^Ex parte Hawkins, 33 S. 
W. 106, 61 Ark. 321, 54 Am.S.R. 
209, 30 KRA- 736. 

55. Ga.—Corptui Juris cited in 

Moore v. Lawrence, 15 S.E.2d 519, 
521, 192 Ga. 441, 

Mich.—People v. Marsh. 84 N.W. 472. 
125 Mich. 410, 84 Am.S.R. 584, 61 
I..R.A. 461. 

56. Or.—^Ex parte Houghton, 89 P. 
801, 49 Or. 232. 

46 C.J. p 1201 note 18. 

57. Va.—Wilborn v. Saunders, 196 S. 
B. 723, 170 Va. 163. 

58. Tenn.—State ex rel. Rowe v. 
Connors. 61 S.W.2d 471, 166 Tenn. 
393. 

46 C.J. p 1201 note 11. 

59. Tex.—^Ex parte Davenport, 7 S. 

W.2d 689, 110 Tex.Cr. 326, 60 A.U 
R. 1403. . . 

60. S.C.—Crooks v. Sanders, 116 S.B. 
760, 123 S.C. 28, 28 A.L.R. 940. 

46 C.J. p 1201 note 16. 

61. Fla.—State v. Home, 42 So., 388, 
62 Fla. 125, 7 L..R.A„N.a, 719, re¬ 
hearing denied 42 So. 714, 52 Sla. 
148. 

N.Y.—People T. 'Burpa, 38 N.V.S. 300, 
77 Hun 92, affirmed 3$ N.BI 21| 143 
H.V; 665. , 

02, Ga.—Harrell v. Mount, * 26 SJS.2d 
69, 193 Ga.-8i8. * >01 
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of performance because its conditions require ob¬ 
servance for a period of time extending beyond that 
in which the sentence should have been served 
but in some jurisdictions it is held that no condi¬ 
tions can be attached to a pardon that are to ex¬ 
tend after the expiration of the term for which 
the prisoner was sentenced.®^ 

b. Acceptance 

Acceptance Is essentfal to the validity of a conditional 
pardon; and the pardon becomes effective on Its ac¬ 
ceptance by the prisoner. 

A conditional pardon is a grant to the validity 
of which acceptance is essential, and it may be re¬ 
jected by the convict.®5 The pardon becomes ef¬ 
fective on its acceptance by the prisoner;®® and, 
when once accepted, the prisoner becomes bound 
by its valid conditions®*^ and by the provisions of 
the statute under which the pardon was granted.®® 

An insane person is incapable of accepting a 
conditional pardon,®® and his nonacceptance is fatal 
to the efficacy of the pardon.^® However, one ac¬ 
cepting a conditional pardon is presumed to have 
such mental condition as will enable him to accept 
the conditions on which the rights vested depend.*^^ 

c« Constmctioii. 

Limitations on a pardon should be strictly construed, 
and In case of doubt a conditional pardon should be con¬ 
strued most favorably to the grantee. 

As a pardon is an act of grace, limitations on its 


operation should be strictly construed,-72 and if a 
conditional pardon is susceptible of more than one 
interpretation it should be construed most favorably 
to the grantee.7® Where a conditional pardon is 
clear in its terms, unexpressed conditions cannot be 
read into it.*^^ Mere notations on a pardon should 
not be construed as part of the pardon and mat¬ 
ter which is immaterial will be disregarded.*^® A 
pardon from the president to a person convicted of 
defrauding the government of certain public lands, 
on full restitution to the satisfaction of the federal 
district attorney, gives the latter no authority to 
bind the government to reimburse accused for the 
value of improvements and taxes paid.*^*^ 

As contract. A conditional pardon delivered and 
accepted has been said to constitute a contract be¬ 
tween the sovereign power or the executive and the 
criminal that the former will release the latter on 
compliance with the conditions.*^® A proclamation 
of amnesty as a contract is considered supra § 13. 

Partial and conditional pardon, A pardon provid¬ 
ing that it shall take effect at the expiration of 
the term is a partial and conditional pardon rather 
than a full pardon.*^® 

d. Operatioii and Sffect in General 

It has been held that the effect of a conditional par¬ 
don, where the conditions have been fulfilled, Is the same 
as that of an absolute pardon, and the prisoner is entitled 
to his liberty. 


63. Fla.—State v. Home, 42 So. 388, 
52 Fla. 125, 7 l4.R.A.,N.S., 719. re¬ 
hearing denied 42 So. 714, 52 Fla. 
143. 

Order held not vareasonable or un- 
oonsdonahle 

Construction of governor's order, 
granting convict pardon on condition 
that he obey all laws, as something 
held in terrorem over his head for 
remainder of his life, rather than as 
imposing such condition only for re¬ 
maining time of his sentence, would 
not render order unreasonable or un¬ 
conscionable.—^Harrell v. Mount, 20 
S.K2d 69, 193 6a. 818. 

Idaho.— ISx. parte Prout, 86 P. 
275, 12 Idaho 494, 5 LuR.A.,N.Sw, 
1064. 

f86. CJal.— 'Ex. parte Peterson, 92 P.2d 
890, 14 Oal.2d 82—^Liee v, Superior 
Court in and for Contra Costa 
County, 201 P.2d 882, 89 Cal.App.2d 
716. 

:Minn.—Guy v. tJtecht, 12 N.W.2d 753, 
216 Minn. 255. 

■^enn.—State ex rel. Rowe v. Connors, 
61 S.W.2d 471, 166 Tenn. 393—State 
V. McCorkie, 40 S.W.2d 1015, 163 
Tenn. 101, motion denied 43 S.W.2d 
496, 163 Tenn. 496. 

A6 OJ. p 1202 note 28. I 


66. VL—Reilly v. Dale, 28 A.2d 637, 
113 Vt 1. 

67. U.S.—Fleenor V. Hammond, D.C. 
Ky., 28 F.Supp. 625, reversed on 
other grounds, C.C.A., 116 P.2d 982, 
132 A.L.R. 1241. 

Ga.—Corpus Juris cited in Muckle v. 
Clarke. 12 S.E.2d 339, 341, 191 Ga. 
202 . 

Iowa.—Pagano v. Bechly, 232 N.W. 

798, 211 Iowa 1294. 

Minn.—Guy y. Utecht. 12 N.W.2d 753, 
216 Minn. 255. 

Tenn.—State ex rel. Rowe v. Connors, 
61 S.W.2d 471, 16$ Tenn. 393. 
Tex.—Ex parte Pitt, 206 S,W.2d 596, 
151 Tex.Cr. 219—^Ex parte Meza, 
185 S.W.2d 444, 148 Tex.Cr. 121. 
Vt—Ex parte Paquette, 27 A-2d 129, 
112 Vt 441. 

Va.—Wilborn v, Saunders, 195 S.E. 

723, 170 Va. 153. 

46 C.J. p 1202 note 24. 

68. Vt—^Ex parte Paquette, 27 A.2d 
129, 112 Vt 441. 

69. Tex.—Ex parte Davenport, 7 B. 
W.2d 689, 110 Tex.Cr. 326, 60 A.D.R. 
1403. 

70. Tex.—^Bx parte Davenport, su¬ 
pra. 
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71. Tex.—Ex parte Davenport, su¬ 
pra. 

72. Vt—Ex pairte Paquette, 27 A.2d 
129, 112 Vt 441. 

46 C.J. p 1202 note 28. 

73. Ga.—^Muckle v. Clarke, 12 SJB.2d 
389, 191 Ga. 202. 

74. Vt—Ex parte Paquette, 27 A.2d 
129, 112 Vt 441. 

75- Vt—In re De Palo, 144 A. 678, 
101 Vt 510. 

Expiration of parole period 
Notation on conditional pardon 
that parole period • expired certain 
date was to be construed only as 
memorandum of date parole termi¬ 
nated on assumption terms thereof 
were complied with ,—^In re De Palo, 
supra. 

76. Ga.—Harrell v. Mount, 20 S.B. 
2d 69, 193 Ga. 818. 

77. D.S.—Bradford v. U. S., CtCl., 
33 S.Ct 676, 228 U.S. 44$, 57 L.Bd. 
912, rehearing denied 33 S.Ct 1026, 
67 L.Bd. 1680. 

78. Mo.—State v. Bby, 71. fl.W. 52, 
170 Mo. 497. 

46 C.J. p 1202 note 30, 

79. Tex.—Warren v. State, 74 S.W.2d 

1006, 127 Tex.Cr. 71. . . 
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It has been held that where a conditional pardon 
has been granted and accepted, and the convict has 
fulfilled the conditions thereof, the effect is the 
same as though the pardon were by its terms abso¬ 
lute but it has also been held that a conditional 
pardon does not obliterate the conviction,as does 
a full or absolute pardon, discussed supra § 11 b (1). 
On the granting and acceptance of a conditional 
pardon, the prisoner is entitled to his liberty,82 and 
is possessed of a right which can be forfeited only 
by reason of a breach of the conditions of the 
grant but the sentence previously imposed con¬ 
tinues in esse, although dormant.84 A pardon re¬ 
storing to the prisoner all the rights of a citizen, but 
providing that the pardon shall not cancel the con¬ 
ditions on which the prisoner was paroled, renders 
the prisoner a free man, subject only to liability 
to serve, in case he should thereafter be convicted 
of a felony, in addition to the punishment for that 
crime, the balance of the unexpired term under the 
prior offense.85 A conditional pardon operates to 
suspend probation until the conditions are per- 

fonned.88 

A conditionally pardoned convict is considered 
as being constantly in the custody of the governor, 
who is regarded as his jailer®*^ or as in the posi¬ 
tion of a surety on a recognizance.*® In case of a 


condition subsequent, the pardon goes into effect 
but is rendered null and void by the nonperformance 
or violation of the condition, and thereupon the 
original sentence may be carried into execution, 
as discussed infra subdivision e (1) of this section. 

Performance of condition precedent. Where the 
condition annexed to a pardon is a condition preced¬ 
ent, the pardon, even though accepted, does not be¬ 
come operative until the condition is performed, and 
until that time the sentence, if any has been ren¬ 
dered, remains in full force and effect.*® Moreover, 
in the absence of a time fixed therefor, the condition 
precedent must be performed within a reasonable 
time after the delivery of the pardonand, if not 
performed wdthin a reasonable time, the pardon 
lapses by its own terms, without the necessity of a 
recall by the governor.®! 

Revocation, While a conditional pardon may 
be revoked or withdrawn before its acceptance,®* 
it may not, in the absence of statute to that effect, 
be revoked or withdrawn afterward, where the 
withdrawal is not based on a breach of its condi¬ 
tions.®* Where a condition precedent to a par¬ 
don was never satisfied, the governor’s order re¬ 
voking the pardon constituted a complete termina¬ 
tion thereof.®^ 


80. Fla.—^Alvarez v. State, 39 So. 
481, 50 Fla. 24, ill Ain.S.R. 102. 

Minn.—Corpus cited in State v. 

Barnett,- 258 N.W. 508, 511, 198 
Minn. 886. 

Ohio.—State ex rel. Gordon v. Zan- 
gerle, 26 N.R2d 190, 186 Ohio St. 
871. 

Proof of fulfillment of condition see 
infra S 28. 

Condition held fnliUled 
Defendant's employment by gov¬ 
ernment in powder factory consti¬ 
tuted compliance with pardon grant¬ 
ed on condition that defendant enter 
military service where governor was 
advised of fact and defendant was 
informed that, as applied to him, 
words '^military service" meant same 
thing as his then employment with 
government.—^Lynn v. Schneck, 80 P. 
2d 117, 189 Kan. 188. 

81. Tex.—Warren v. State, 74 B.W. 
2d 1006, 127 Tex.Cr. 71. 

82. xj.S.—Fleenor v. Hammond, C.C. 
A.Ky., 116 F.2d 982, 182 A.L.H. 
1241. 

Vt.—Reilly v* Dale, 28 A.2d 637, 113 
Vt. 1, 

83. tJ.S.—Heenor v. Hammond, CC 
A.Ky., 116 3’.2d 982, 182 A.D.B. 
1241. 

ad. Ohio.—State ex rel. Gordon v. 
Zangerle, 26 N.F.2d 190, 186 Ohio 
St. 871. 


85. N.T,—^People ex rel. Madden v. 
Barr, 257 N.T.S. 895, 148 Misc. 716, 
reversed on other grounds People, 
ex rel. Guillaume v, Barr, 257 N.T. 

S. 1029, 286 APP.D1V. 721, and Peo¬ 
ple ex rel. Sullivan v. Barr, 257 N. 

T. S. 1029, 236 App.Div. 721, affirmed 
184 Nja. 102, 260 N.T. 582. Re¬ 
versed on other grounds People ex 
rel. Madden v. Barr, 258 N.T.S. 546. 
236 App.Div. 819, affirmed 184 N.R 
101, 260 N.T. 581. 

86. Ohio.—State ex rel. Gordon v. 
Zangerle, 26 N.B.2d 190, 186 Ohio 
St 871. 

87. Vt—Ex parte Paauette, 27 A.2d 
129, 112 Vt 441. 

88. Vt—^EIx parte Paquette, supra. 

88. Ga—^Pappas v. Aldredge, 15 S.E. 

2d 718, 192 Ga 482—Huff v. Al¬ 
dredge, 14 S.E.2d 456, 192 Ga 12. 
46 C.J. p 1202 note 83. 

Beportatloii warraat as oo&ditioiL pre¬ 
cedent 

Provision of pardon, granted by 
governor in contemplation of par¬ 
doned convict's deportation as alien, 
that pardon should be effective when 
j deportation warraiit was served and 
federal, officer took custody of con¬ 
vict stated condition precedent to 
validity of pardon, which came into 
effect on compliance with such con¬ 
dition and remains in eff^t, 
sence of breach of some condition 
subsequent according to its terms or 
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other legal justification for its rev¬ 
ocation or avoidance.—^Ex parte Pa¬ 
quette, 27 A.2d 129, 112 Vt. 441. 

80. Ga.—Pappas v. Aldredge, 15 S.B. 
2d 718, 192 Ga. 482—Allman v. Ald¬ 
redge, 15 S.B.2d 710, 192 Ga. 431— 
Moore v. Liawrence, 15 S.B.2d 519, 
192 Ga. 441. 

81. Ga.—^Moore v. Lawrence, supra. 
STonpayment of line; belated tender 
Ga.—Moore v. Lawrence, supra. 
Bench warrant not precluded by pa¬ 
role 

Where executive order granting 
pardon was conditioned on payment 
of fine, but fine was not paid until 
after issuance of bench warrant or¬ 
dering petitioner's rearrest, order did 
not place petitioner under supervi¬ 
sion of prison and parole commission 
and did not preclude trial court from 
issuing bench warrant on ground that 
commission had jurisdiction of peti¬ 
tioner.—Allman v. Aldredge, 15 S.B. 
2d 710, 192 Ga. 481. 

82. Okl.—^Ex parte Hawkins, 186 P. 
991, 10 Okl.Cr. 896. 

83. Vt.—^Ex parte Paquette, 27 A. 2d 
129, 112 Vt. 441. 

46 C.J. p 1202 note 37. 

Revocation on breach see infra sub¬ 
division e <2) of this section, / 

84. Ga.—^Huff v. Aldredge, 14 ^B.2d 
456, 192 Ga. 12, 
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Release from conditions. Where the power to 
grant conditional pardons resides exclusively in a 
particular officer, only such officer has the power 
to release a convict from the conditions imposed 
in granting such pardon.^® 

6. Breach of Oondition and Procedure Thereon 

(1) Breach of condition 

(2) Procedure on breach 

(1) Breach of Condition 

A breach of the condition of a pardon avoids and an¬ 
nuls It, and subjects the prisoner to rearrest and the 
original punishment. 

. A breach of the condition of a pardon avoids 
and annuls it,irrespective of whether it was or 
^vas not revoked by the pardoning authority in 
accordance with the power to that effect reserved 
in the pardon and the convict becomes subject 
to rearrest and to undergo the punishment imposed 
by the original sentence^® or as much thereof as he 
had not served at the time of his release.^® If no 
sentence has been passed when a conditional pardon 
is granted, a breach of the conditions leaves the 


court or* magistrate free to exercise jurisdiction.^ 
The prisoner is not entitled to credit for the time 
that he is at large while complying with the condi¬ 
tions,2 for compliance with a requirement in a con¬ 
ditional pardon is in no sense an execution of part 
of the sentence imposed by the court.^ Accordingly, 
execution of the original sentence may be enforced, 
even though the term for which the convict was 
sentenced has expired,^ imless the application of a 
different rule is required by operation of a stat¬ 
ute,® or by the pardon itself,® or because it is held 
that no conditions can be attached to a, pardon that 
are to extend after the expiration of the term for 
which the prisoner was sentenced, as discussed su¬ 
pra subdivision a of this section. 

Detention on subsequent conviction of other of¬ 
fense. Under a statute, or condition of the pardon, 
to that effect, conviction for commission of a crime 
violates the conditions of the pardon and requires 
the offender to serve the sentence for the second 
crime after the original sentence has been fully 
served.7 Where a convict is pardoned on condi¬ 
tion that if after discharge he should commit a fel- 


95. Vt.—In re Be I»alo, 144 A. 678. 
101 Vt. 610. 

Power being’ in governor exclusive¬ 
ly. department of public welfare had 
no authority to release convict from 
terms of conditional pardon .—In re 
Be Palo, supra. 

95. Ga.—^Pippin v. Johnson. 15 S.I3. 
2d 712, 192 Qa. 450—Corpus Taxis 
dted in Muckle v. Clarke. 12 S.B.2d 
839. 341. 191 Qa. 202. 

Va.—Cloxptis Joris oited in Wilborn 
V. Saunders. 195 S.B. 723. 726. 176 
Va. 165. 

4’6 C.J. p 1202 note 38. 

2 rot an offense 

At common law the nonperform- 
anee of the conditions of a pardon is 
not an offense.—^State v. Wolfer, 64 
N.VT; 1065. 63 Minn. 186. 39 Am.S.R. 
582. 19 I 1 .R.A 783—46 aj. p 1203 
note 44. 

97. Ga.—^Pippin v. Johnson. 16 S.B, 
2d 712. 192 Ga. 450^Muckle v. 
Clarke. 12 S.B.2d 339. 191 Ga. 202. 

98. TJ.S.—^Pleenor v. Hammond. D.C. 

Ky., 28 P.Supp. 626,' reversed on 
other grounds; C.CJL. 116 F.2d 982, 
182 A.B.R. 1241. ’ _ 

Pla.—State ex rel. Brown v. Mayo, 
171 So. 822, 126 Pla. 811. 

Ga.—^Harrell v. Mount, 20. S.£:.2d 69. 
193 Qsl. 818—Pippin v. Johnson. 15 
«.K3d 7i2, 192 Ga, 450^MucMe 
V. Clarke, 12 S.B:2d 339, 191 Ga. 
202 . 

Ky.—Commonwealth ex rel, Meredith 
V. Hall, 126 S.W.2d 1066. 277 Ky. 
6 ia. , 

Ohio*—state ex rel, Gordon v. .Zan- 


gerle. 26 K'.B.Sd 190, 136 Ohio Bt. 
871. 

Va.—Wilborn v. Saunders. 196 'S.]£. 

723, 170 Va. 163. • 

46 C.J. p 1203 note 39. 

Oonstitntional rights held not vio¬ 
lated 

Pla.—Walker v. Mayo. 23 So.2d 678, 
156 Pla. 637. 

Breach held not exonsed 
Where one convicted of operating 
a lottery was pardoned bn condition 
that he leave county and not return 
until expiration of term of sentence 
imposed, return to county in viola¬ 
tion of -such condition was not ex¬ 
cused by contention that such return 
was necessary; in order that impe¬ 
cunious grantee of pardon might- ob¬ 
tain on credit medical treatment nec- 
essfuy to save life, but grantee, thus 
breaching conditions, of pardon, was 
subject to rearrest and imprisonment; 
under original sentence.—^Pippin .Vi- 
Johnson. 16 S.E.2d 712, 192 Ga. 46oi 
Amst pending xetoxn to penltentiaary 
Sheriff, pursuant to order of gov¬ 
ernor which .authorized any law en-^ 
forcement officer to arrest and re¬ 
turn to custody the p^don-violator.! 
was lustified in arrestii^ . violator i 
and confining him in county jail for 1 
reasonable leng^. of. time .un’til, ,he 
could be returned to state peniten¬ 
tiary to continue , serving his sen¬ 
tence,—^EJx parte Costello, 167 P.2d 
718^ 22 Wash,2d 697. 

99. Va.—Wilborih v. Saunders, 196 
S.B. 723, 170 Va; 163: 

1 . Ohiow—^tate ex reh Gordon v. 
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Zangerle, 26 N’.B.2d 190; 136 Ohio 
St: 371. 

8. Vt—Ex parte McKenna, 64 A. 
77, 79 Vt 34. 

Va.—Wilborn v. Saunders, 195 S.E. 
723. 170 Va: 163. 

3. ■ Va.—Wilborn V, Saunders, supra. 
Monthly reporting to derk of oonrt 

Requirement In conditional pardon 
that prisoner report to clerk of court 
mon'thly for certain .period, which 
was complied with by prisoner, was 
mere compliance , with condition of 
pardon and in no sense execution of 
part of sentence itnposed by court— 
Wilborn v. Saundfers, supra. 

4. Pla.-r-State- ex rel. Brpwn v. 
Mayo. 171 So. 822, 126 Pla.' 811. 

Ga.—Harrell v. Mount 20 S,E.2d 69, 
193 Ga. 818. 

^a.—Wilborn v., Saimders, 195. 

723. 170 Va. 15Z. 

46 C.J. p 1203 note. 40 . 

5 . Mass.—^In re West 111 Maas; 

■.443. 

46 C.J. p 1203 note ,41.. , 

9 . S.C.!—Crooks v.^Saoidera,. 116 SJB 3 . 
760. 123 S,a 28. 28.;A:Ii.R.' 940. : 

7- . Ind.—Dowd V. Sullivan. 27 N.E. 

2d 82. .217 Ind. 19A ^ i ; " 

Statute limited to reformatory psis- 

. f • 

Since such a statute creates an 
added penalty, all doubts therein 
must be resolved lii ’favor of the 
prisoner; and the'Btktute’ was held 
to apply to reformatory prisoners 
only„.and not to cover inmates of tbs 
state piisom-^Dowd v. :Sumfvaiv 
pra. 
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ony the commutation should be void, and, in addi¬ 
tion to the penalty assessed for the subsequent fel¬ 
ony, he should serve as much of his original sen¬ 
tence as he had not served at the time of the dis¬ 
charge, on a breach of the condition he may be de¬ 
tained by the warden.* He may also be detained 
for the breach of such a condition where the con¬ 
dition itself provides for his detention.* 

Status after breach. On the revocation of a par¬ 
don for a breach of one of its conditions, the legal 
status of the person pardoned must be regarded 
as being the same as it was before the pardon was 
gpranted.^* 

Restoration of validity of pardon.. After a condi¬ 
tional pardon has become void for violation of a 
condition, and is so adjudicated in a judicial pro¬ 
ceeding, it cannot be restored to validity by an ex¬ 
ecutive order purporting merely to reinstate it and 
to cancel an order purporting to revoke it.^^ 

(2) Pr(xedure on Breach 

There must be a Judicial determination of the facts 
amounting to a breach of the condition of the pardon, un¬ 
less the executive is granted the power, by statute or by 
the terms of the pardon, summarily to revoke the pardon 
and remand the prisoner without judicial proceedings. 

In the absence of any controlling provisions of 
statute or terms of the pardon, there must be a ju¬ 
ft Cal.—Ex parte Kelly, 99 p. 868, 

165 Cal. 89. 20 L..R,A.,N.S., 837. 

9. Pa.—Commonwealth v. Allegheny 
County, 17 Pa.Dist. 134, 

10. Ohio.—State ex rel. Gordon v. 

Zangerle, 26 N.E.2a 190, 136 Ohio 
St. 871. 

46 C.J. p 1204 note 54. 

11. Ga.—^Muckle v. AJdredge, 15 S.E. 

2d 605, 192 Ga. 426. 

12. Ky.—Commonwealth ex rel. Mer¬ 
edith V. Hall. 126 S.W.2d 1056, 277 
Ky. 612. 

Minn.—Guy v. Utecht, 12 N.W.2d 763, 

216 Minn. 255. 

Mo.—Ex parte Webb, 80 S.W.2d 612, 

822 Mo. 859. 

46 C.J. p 1203 note 45. 

Trocedure to be followed 

In absence of statute regulating 
proceedings to establ^h breach of 
condition in a pardon which contains 
no stipulation reserving to governor 
the power after hearing to declare a 
breach of conditions imposed, com¬ 
mon-law practice prevcUJs ^quiring 
'trial court on the matter being 
brought to Its attention, to issue a 
xule reciting the original .Judinnent 
of conviction and sentence, the par¬ 
don and its conditions and allegM 
violations of or noncompHanoe wi^ 
the coi^itionp ^d commanding the 
. sheriff to arrest the convict and 


dicial determination of the facts amounting to a 
breach of the condition of the pardon and the 
pardon cannot be revoked by the governor ivithout 
notice or a hearing as to whether the conditions 
had been violated.^* However, it has been held 
that a convict granted a conditional pardon is not 
required to be given a court trial or a formal trial 
and the requirement of due process is satisfied if 
there was reasonable opportunity extended to him 
to explain away the accusation that be had violated 
the conditions on which the pardon was granted.^5 
Provided the prisoner at a hearing on a charge of 
violating a conditional pardon is found to be the 
same person, no other formalities are required in 
returning him to imprisonment than were required 
when he was brought up for original sentence.^® 

Right to trial by jury. Under general provisions 
relating to trial by jury, the right of a pardoned 
convict to a trial by jury ordinarily is limited to the 
issue of the identity of the prisoner as the same 
person who was convicted, as discussed in Juries 
§ 78 b, but, under a statute so providing, the question 
as to the violation of the conditions of a pardon is 
determinable b}' the appropriate court, with a tfial 
by jurj" in case of issue as to a material fact relat¬ 
ing to such question.17 

Power of executive under statute or condition. 
Where such power is granted by statute^* or by 

A.Ky.. lie p.2(i 982, 132 A.L.R. 
1241. 

16. Minn.—Guy v. Utecht, 12 N.W.2d 
753, 216 Minn. 255. 

Notice 

It has been held that, on breach, of 
the condition of the paraon, no more 
formal notice need be given that an 
application would be made to pass 
sentence on the prisoner than when 
the original sentence was passed. 
Minn.—State v. Wolfer, 54 N.W. 1065, 
53 Minn, 135, 39 Am.S.R. 682, 19 L. 
HJL 783. 

S.C.—State V. Chancellor, 32 S.C.L. 
347, 47 Am.D. 657. 

17. N.Y.—People ex rel. Hothermel 
V. Murphy, 8 N.B.2d 861, 274 N.T. 
281. 

46 O.J. P 1208 note 40. 

1ft Vt.—In re De Palo, 144 A. 678, 
101 Vt. 610. 

46 O.J. p 1204 note 50. 

Statute held valid 

Md.—Wright V. Heraog; 84‘ A.2d 460, 
182 Md. 316. 

Vt.—Ex parte Paquette^ 27 .A-Sd 129, 
112 Vt 441. ? 1 

Authority to issue wasmut for 
oomsnltmeut . . j < 

(1) Warrant issued by governor, 
for recommitment of prisoner > for 
breach of conditions^ of pa^on, re- 


brlng him before the court to show 
cause why original sentence imposed 
on him should not be executed.— 
Hudson V. Youell, 17 S.E.2d 403, 178 
Va. 626. 

Oo:^tio&al pardon granted . by 
board of pardons may be revoked, 
after acceptance, by the board of 
pardons or by a court of competent 
Jurisdiction on adjudication of a 
breach of the conditions expressed 
in such pardon.—Stone v. Burch, 154 
So. 128, 114 Fla. 460. 

Trial in habeas oorpns porooeeding 
If the grantee was entitled to a 
trial in court on the question of 
breach, the trial before the judge in 
a habeas corpus proceeding constitut¬ 
ed a satisfaction of that right 
Ga.—Muckle v. Clarke, 12 .S.E.2d 889, 
191 Ga. 202. 

Tenn.—^State v, McCorkle, 40 .S.W.2d 
1016, 168 Tenn. 101, motion denied 
48 SiW.2d 496, 168 Tenn. 496. 

46 C.J. p 1203 note 46 [bj. 

1ft U.S, 

A,Ky.. 

1241. 

14. U.S.—^Fleenor v. Hammond, su¬ 
pra. 

Minn.—Guy v. Utecht. 12N.W.2d 763, 

. 216 Minn. 255. 

15. U.S.—^Fleenor v. Hammond, C.C. 


—Fleenor v. Hammond, C,C. 
116. F.2d 982, 132 A,L..R. 


597. 
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the terms of the pardon itself,on a violation of 
the conditions of a pardon the executive may sum¬ 
marily withdraw the pardon and remand the pris¬ 
oner without judicial proceedings. Even where 
the governor is restricted in his power to grant 
pardons to those cases in which there is a favorable 
recommendation by the majority of Jthe board of 
pardons and paroles, as discussed supra § 3, he has 
the power to revoke conditional pardons for breach 
of the conditions independently of the action of 
the board;®® and he is not required to hear tes¬ 
timony before making an order of revocation,®^ 
and he may act on the recommendation of the board 
without regard to the motive of, or the proceedings 
before, the board.®® Moreover, the fact that a par¬ 
don reserves to the pardoning power the authority 
to determine whether the conditions are performed 
and to revoke the pardon will not oust competent 
courts of jurisdiction to determine the same ques¬ 
tion.®® The power of the governor to revoke a con¬ 
ditional pardon for breach of the conditions is not 
affected by a purported discharge of the prisoner 
by a board which does not have authority to grant 
such discharge.®^ 

Where the executive has the power summarily to 
revoke the pardon for breach of the conditions. 


he is the sole arbiter, and his judgment as to the 
breach is final and conclusive on the courts®® un¬ 
less it is reopened by habeas corpus proceedings.®® 
It does not follow, however, that he may exercise 
this power arbitrarily or on whim, caprice, or ru¬ 
mor;®'^ and the conditional pardon may not be re¬ 
voked for no cause at all.®® Thus, the executive 
may not, in the absence of statutory authority, des¬ 
ignate something as a breach of condition where no 
such condition is expressed in the pardon;®® nor 
may he recommit the pardoned convict where it 
concededly appears that the conditions have beea 
complied with.®® However, it has also been held 
that the courts will not decide whether the govern¬ 
or’s action in revoking a conditional pardon was 
harsh, ill-advised, or arbitrary.®! 

§17. Parole 

The purpose of a parole Is reformatory, It being In¬ 
tended to afford an offender, who Is a good social risk, an^ 
opportunity to show, under guidance and control, that he 
can refrain from committing crime. 

Like the purpose of a law providing therefor,, 
discussed infra § 18, the purpose of a parole is 
reformatory rather than punitive.®® A parole is 
intended to be a means of restoring to society m 
offender who is a good social risk®® and, as far 


citing that relator has not kept law 
and has not conducted himself as 
good citizen, was held authorized by 
statute in aid of power to pardon. 
—State V. McCorkle, 40 S.W.2d 1015, 
163 Tenn. 101, motion denied 43 S.W. 
2d 496. 163 Tenn. 496. 

(2) A condltionaJ pardon can be re¬ 
voked and convict rearrested only on 
a warrant issued by governor for 
breach of conditions imposed by the 
pardon, and the powers of a police 
officer conferred on commissioner of 
public welfare by statute have ref¬ 
erence to persons placed on proba¬ 
tion and committed to his care and 
custody by the courts, and do not 
apply to conditionally pardoned con¬ 
victs who are under direct control of 
the governor.—^Reilly v. Dale, 28 A2d 
637, 113 Vt 1. 

<3> Pact that term of office of gov¬ 
ernor issuing executive warrant for 
one conditionally pardoned had ex¬ 
pired when relator was apprehended 
did not affect validity of warrant; 
and where executive warrant for one 
conditionally pardoned was issued 
Sept. 8, 1925, and relator was appre¬ 
hended Jan. 3, 1929, wanant was hot 
invalid by lapse of time.—^In re De 
Palo, 144 A. 678, 101 Vt. 610. 

Pla.—State ex rel. Brown v. 
Mayo. 171 So. 822. 126 Fla. 811. 

Qa.—^Pappas v. Aldredge, 15 S.EL2d 
718, 192 Ga. '482—Pippin v. John¬ 
son, 15 S.B.2d T12, 192 Ga. 450— 


Muckle V, Clarke, 12 S.B.2d 839, 
191 Ga. 202. 

Ky.—Commonwealth ex rel. Meredith 
V. Hall, 126 S.W.2d 1056. 277 Ky. 
612. 

Mo.—Bx parte Webbe, 30 S.W.2d 612, 
322 Mo. 859. 

Tenn.—State ex rel. Rowe v. Connors, 
61 S.W.2d 471. 166 Tenn. 398. 
Tex.—Ex parte Pitt, 206 S.W.2d 696, 
151 Tex.Cr. 219—^Bx parte Daven¬ 
port. 7 S.W.2d 689, 110 Tex.Cr. 826, 
60 ADR. 1403. 

Wash.—Ex parte Costello, 157 P.2d 
713, 22 Wa8h.2d 697—^Henry v. 
Webb, 160 P.2d 693, 21 Wash.2d 
283 

46 C.J. p 1204 note 51. 

20. Tex,—Ex parte Perdin, 183 S.W. 
2d 466, 147 Tex.Cr. 690. 

21. Tex.—Ex parte Perdin, supra. 

22. Tex.—^Ex parte Perdin, supra. 

23. Ga.—^Pappas v. Aldredge, 15 S.E. 
2d 718, 192 Ga 482—^Pippin v. 
Johnson, 15 S.E.2d 712, 192 Ga. 450. 

24. Wash,—Ex parte Costello, 157 
P.2d 713, 22 Wash.2d 697. 

25. U.S.—^Fleenor v. Hainmond, C.C. 
AKy., 116 P,2d 982, 182 AL.R. 
1241. 

Ky.—Commonwealth ex rel. Meredith 
V. Hall, 128 S.W.2d 1066, 277 Ky. 
612. 

Md.—Wright V, Herzog, 84 A2d 460, 
182 Md. 3i6. 

5^8 


Tenn.—State ex rel. Rowe v. Connors,. 

61 S.W.2d 471, 166 Tenn. 393. 
Tex.—Ex parte Pitt, 206 S.W.2d 696, 
151 Tex.Cr. 219—^Ex parte Meza, 
185 S.W.2d 444, 148 Tex.Cr. 121. 

26. Md,—Wright v. Herzog, 84 A2d 
460, 182 Md. 316. 

27. U.S.—^Pleenor v. Hammond, C.C. 
AKy., 116 P.2d 982, 182 ADR. 
1241. 

28. Md.—Wright v. Herzog, 84 A2d 
460, 182 Md. 316. 

29. Vt,—Ex parte Paguette, 27 A2d 
129, 112 Vt. 441. 

30. Vt.—Ex parte Paquette, supra. 

31- Tex.—^Bx parte Perdin, 183 S.W. 
2d 466, 147 Tex.Cr. 690. 

32. Vt.—^Bx parte Gordon, 165 A 
906, 105 Vt. 277. 

*Tarole” defined see supra $ 1. 
Purpose stated 

Purpose of a parole is to keep pris¬ 
oner in legal custody while permits 
ting him to live beyond prison enclo¬ 
sure so that he may have, opportuni- 
ity to show; that he can refrain fr.om 
cotmnltting crime.—^Ex parte Daw- 
sett, 19 ]Kr.W.2d 110, 311 Mich. 688— 
In re Eddinger, 21i N.W. 54, 286 
Mich. 668. 

33. U.S.-^Zerbst v. Kidwell, Gal, 68 
S.Ct. 872, 304 U.S. 359, 82 DBd. 
1899, lie ADR. 808. 
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as the public interest will permit,to afford him times construed in connection with probation laws having 
another opportunity under the guidance and con- general purpose. 

trol of a board.55 The purpose of parole laws is to place the individ¬ 

ual criminal under the supervision of the appropri- 
The administration of parole is an integral part ate authorities,37 and to keep him in legal custody 

of criminal justice, having as its object the rehabili- while living beyond the prison inclosure,to the 

tation of persons convicted of crime and the protec- end that a good citizen may be made of him.^® 
tion of the community.^® Legislation of this character has for its object moral 

reformation rather than punishment;^® and it is 

§ 18. -- Purpose, Construction, and Valid- expressive of a broad humane purpose on the part 

ity of Statutes ^ody enacting it.^i 

Parol, laws are generally held valid. They are Statutes providing for the parole of 

humanitarian in character and purpose and are some- prisoners are as a general rule regarded as valid, 

34. XT.S,—Mills V. Hiatt, D.O.Pa., 60 r (2) Under the parole law, the the- i rearrest of parole violator see in- 


F.Supp. 689. 

.35. U.S.—^Zerbst v. Kidwell, Ga., 58 
S.Ct. 872, S04 U.S. 359, 82 L.Ed. 
1399, 116 A.L.R. 808—Mills v. Hi¬ 
att, D.QPa., 60 F.Supp. 689. 

'26. Ark.—Gulley v. Apple, 210 S.W. 

2d 614, 213 Ark. 350. 

Cal.—parte Tenner, 128 P.2d 338, 
20 Cal.2d 670. 

A-dministration of parole law see in¬ 
fra § 18. 

;37. Mo.—State v. West Plains Tel. 

Co.. 136 S.W. 20. 232 Mo. 579. 

46 C.J. P 1204 note 66. 

'SB. Mich.—^In re Eddlnger, 2ll N.W. 
64, 236 Mich. 668. 

ISltUratloa of rigor of old pealtexu 
-'tlary system is said to be the object 
-and purpose of a parole law.—Ex 
parte Stewart, 149 P.2d 689, 24 Cal.2d 
•344. 

39. Mo,—State v. West Plains Tel. 

Co., 136 S.W. 20, 232 Mo. 579, 

46 C.J. P 1204 note 68. 

AO. U.S.—^Tlppitt V, Squler, C.C.A. 

Wash., 145 P.2d 211. . 

Ala.—Corpus Jtiris otted iu Law v. 

State, 191 So. 808, 806, 238 Ala. 428. 
:N.T.—^People ex reL Kohlepp v. Mc¬ 
Gee, 11 N'.Y,S.2d 755, 256 App.Dlv. 
792, appeal dismissed 26 N.E.2d 
809, 282 N.T. 677—People v. Glow- 
ackl, 22 N.T.S.2d 22, 174 Misc. 416 
—^People ex rel. Lenefsky in Be¬ 
half of Ash V. Ashworth, 56 N.T.S. 
2d 6, affirmed 60 N.Y.S.2d 283, 270 
App.Blv. 809—^People ex rel. Mon¬ 
tana V. McGee, 16 N.Y.S.2d 162. 
■Pa.—^In re Lane's Parole, 7 Pa.Dlst. 
& Co. 75. 

46 C.J. p 1204 note 59. 

: Bestoratiou to society 

The legislative purpose of the fed- 

• eral parole system is the restoration 

• of good risk offenders to society.— 

. Neal V. Hunter, CA.Kan., 172 F.2d 

660. 

: autigatloii of punishment 

(1) Parole law is intended, as far. 
. as public interest will permit, to 
mitigate penalties of criminal law.;-- 
U. S. ex rel. Demarois v. Farrell, C,C, 
^A.Minn., 87 F.2d 967. 


ory is that punishment for a crime 
is never increased, but, on considera.- 
tion of the individual's police record 
and record for effort, industry, and 
good behavior, the punishment is rat¬ 
ably decreased below maximum re¬ 
served for the incorrigible.—^People 
ex rel. Montana v. McGee, 16 N.Y.S. 
2d 162. 

Social revenge 

Under the parole law, social re¬ 
venge for the particular crime com¬ 
mitted or past crimes or offenses in 
or off the police record of the pris¬ 
oner was not contemplated.—^People 
ex rel. Montana v. McGee, supra. 

41. U.S.—Zerbst v. Kidwell, Ga., 58 
S.Ct 872, 304 U.S. 369, 82 L.Bd. 
1399, 116 AL.R. 808—Neal v. Hunt¬ 
er, C.A.Kan., 172 F.2d 660—U. S. ex 
rel. Demarois v. Farrell, C,C.A. 
Minn., 87 F.2d 957. 

Parole law is humanitarian in char- 
aeter 

Cal.—^Bx parte Stewart, 149 P.2d 689, 
24 Cal.2d 344. 

42. D.C.—Tomlin v. U. S., 84 F.2d 

879. 66 APP.D.C. 32. 

m. —^People V. Rogers, 81 N.E.2d 420, 
401 Ill. 53—People v. Dixon, 81 N.E. 
2d 257, 400 Ill. 449—People v. 
Roche, 59 N.E.2d 866, 889 Ill. 861— 
People V, Nowak, 55 N.E.2d 68, 887 
ni. 11—People V. Mikula, 192 N.B. 
646, 367 Ill. 481. 

Minn.—State v. Meyer, 37 N.W.2d 3, 
228 Minn. 286. 

N.Y.—O'Connor v. State Board of Pa¬ 
role, 58 N.Y.S.2d 726, 270 App.Div. 
93—^People ex rel. Parker v. Bro- 
phy, 280 N.Y.S. 114, 244 App.Div. 

880. 

Pa.—Commonwealth ex rel. Banks v. 
Cain, 28 A2d 897, 345 Pa. 581, 148 
AL.R 1478—Commonwealth ex" rel. 
Lycett V. Ashe, 20 A.2d 881, 146 Pa. 
Super. -26—Commonwealth ex rel. 
Kane v. Burke, Coin.Pl., 64 Montg. 
Co. 49. . , 

Va.—Wilbom v. Saunders, 196 SwR 
723, 170 Va. 163. , 

46 C.J, P 1204 note 62. 
Constitutionality of provisions for 

. 599 


fra { 23. 

Due process of law see Constitution¬ 
al Law $ 593. 

Encroachment on judiciary see Con¬ 
stitutional Law § 128. 

Equal protection of laws see Con¬ 
stitutional Law § 564. 

Ex post facto laws see Constitution¬ 
al Law § 442 a. 

Invasion of pardoning power see Con¬ 
stitutional Law S 132. 

Constitutional amendment 

(1) Constitutional amendment per¬ 
taining to paroles discloses intent to 
grant to legislature power to provide 
for paroles as well as to regulate 
the administration thereof.—^Sum¬ 
mers V. State, 15 So.2d 502, 244 Alsu 
672. 

(2) The purpose of the amendment 
was to transfer the matter of parole, 
as well as other matters, from ex¬ 
ecutive i^ower to. legislative author¬ 
ity.—^Pinkerton v. State, 198 So. 157, 
29 Ala.App. 472, followed in Lemons 
V. State, 198 So. 162, first case, 29 
Ala.App. 484, certiorari denied 198 So. 
162, 240 Ala. 148, certiorari denied 
Pinkerton v. State, 198 So. 162, 240 
Ala. 123. 

Congress is not required by any 
provision of the federal Constitution 
to make any parole provisions or to 
make the same ones for all penal in¬ 
stitutions or for all prisoners.—^Ader- 
hold V. Lee, C.C.A.Ga., 68 F.2d 824, 
certiorari denied Lee v. Aderhold, 54 
S.Ct 718, 292 U.S. 683, 78 L.Bd. 1486 
and Davis v. Aderhold, 64 S.Ct 861, 
292 U.S. 647, 78 L.Ed. 1498. 

Farticiilar statutes held not unoonstL 
tntional 

(1) Special service parole act Pro¬ 
viding for release of prisoners Into 
United States armed forces.—^Hage- 
wood V. People of State of Cal., D. 
C.Cal., 62 F.Supp. 151. 

<2) Statute giving same authority 
to federal board of parole over pris¬ 
oners convicted in District of Colum¬ 
bia but confined outside of the Dis¬ 
trict as special parole board had 
over prisoners oonfined within the 
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but particular provisions or amendments of some 
statutes have been held invalid.'*^ 

Construction, A particular parole statute has 
been considered exclusive but another statute, 
although comprehensive in scope, has been deemed 
not to manifest a legislative intent to make it ex¬ 
clusive or complete in itself.A parole act form¬ 
ing part of a parole system must be construed with 
reference to other acts forming part of the sys¬ 
tem.^® On the other hand, an indeterminate sen¬ 
tence act and an act relating to parole are not suf¬ 
ficiently in pari materia to justify reading words 
contained in the former into provisions of the lat- 

ter.i7 

Parole laws should be liberally construed 
and, in ascertaining what is a reasonable interpreta¬ 
tion of such laws, some consideration must be given 
to the number and complexity of the problems 
faced by the parole authority in determining the 
ever-increasing number of cases coming before 

Administration, The administration of a parole 

District.—^MacAboy v. Klecka. D.C 
Md., 22 F.Supp. 960. 

(3) Statute empoweringr board of 
prisons, terms, and paroles to fix 
duration of conllnement witbin the 
maximum prescribed by law or fixed 
by the court.—State v. Mxilcare, 66 P. 

2d 860. 189 Wash. 626. 

48. m,—^People v. Montana, 44 N.I1. 

2d 669, 380 ni. 696, followed in Peo¬ 
ple V. Sharp, 51 N.E.2d .654, 384 HI. 

. 564. 

Ind.—^Dowd V. Stuckey, 61 N.E.2d 
947, 222 Ind. 100. 

Pa.—Commonwealth ex rel. Banks v. 

Cain, 28 A.2d 897, 846 Pa. 581, 143 
1473. 

44. Mich.— People v, Bendoni, 248 
N.W. 627, 263 Mich. 295. 

45. Wash.—In re Sanford, 118 P.2d 
179, 10 Wash.2d 686. 

48. Pa.—Commonwealth v. Burr, 6 
Pa.pist, & Co. 172. 

Pmxoie aad probation laws 

(1) Purpose of probation law and 
parole law beinsf identical and their 
provisions beinsr analogous, corre¬ 
sponding provisions should be given 
same construction.—U. Si ex rel. De- 
marols v. Farrell, C.C.A.Minn., 87 F. 

2d 957. 

<2> Parole and probation acts 
passed at the same session of, the 
legislature and on the same day, and 
supplementary in purpose to each 
iOther,' should ,be construed to stand 
together as a 'harmonious unit of 
leigislation.—Commonwealth v. Ar^ 
baeh,^ 19 Pa.Dl8t. ds Co. 647—Com¬ 
monwealth V. Simmons, 12 Pa.Dist & 

Co, 75, 27 Pittsbabeg.J. 419, 44 Montg. 


law is the exercise, through the administrative de¬ 
partment, of the state’s power to keep safely, su¬ 
pervise, and discipline its prisoners.®® 

§ 19. -Authority to Parole 

A court ha. no inherent power to grant a parole; and, 
under statutory authority^ a parple may be granted by, 
but only by, the board or other body or officer on whom 
the authority Is conferred. A parole board has no pow. 
era other than those conferred on It by law. 

In some decisions it has been stated generally that 
authority to. grant a parole is vested in the execu¬ 
tive department of the state or govemment.51 The 
rule sustained by the weight of authority is that 
the power to pardon includes the power to parole,52 
but there is also authority to the contrary.53 In the 
absence of statutory authority a court has no au¬ 
thority to exercise the power of parole.®^ Since a 
sheriff is not vested with judicial authority or power 
to grant paroles or reprieves, his act in releasing a 
prisoner from jail during good behavior is void.55 

Under some constitutional provisions the power 
to grant paroles is vested in the governor®® exclu- 

61 Ohio.—Weaver v. State, 166 NJJ. 
673, 120 Ohio St 44. 
Wls.-r-Drewniak v.. State ex rel. Jac- 
guest 1 N.W.2d 899. 289 Wls. 475. 
58. EAn.—^Lynn v. Schneck, 30 P.2d 
117, 189 Kan, 138. 

46 C.J. p 1205 note 66. 

Oonditioiial pardon 
Pardoning power may grant pa¬ 
role in effect, by bestowing a condi¬ 
tional pardon with, conditions an¬ 
nexed, such as are incident to a pa¬ 
role. 

N.J.—^In re Court of Pardons, 129 A. 

624, 97 N.J:Ba. 665. 

N.C.—State v. Tates, 111 S.B. 337, 
183 N.C. 758. 

58. Ariz.—^tate y. Maricopa County 
Super. Ct, 246 P. 1083, 80 Ariz. 832, 
47 A.I,.R. 401.; 

54. U.S.—^Ex. parte Singer, C.CJLN. 
J., 284 P. 60. 

46 C.J. p 1206 note 70. 

Court has no inherent power to 
grant paroles.—Commonwealth Sx 
rel. Banks v. Cain,. 28 A.2d 897, 846 
Pa. 581, 148 A.D.R. 1478—Common¬ 
wealth ex rei. Burrell v. Pluck, 47 Pa 
Dist & Co. 366, 69 Montg.Co. 78— 
Commonwealth, v, P^etos, PaQuar. 
Sess., 29 North.Co, 171." 

55. Ark.— Massey v. Cuzmingham,. 
276 S.W. 737, 169 Ark, 410. 

58. Okl.—^Ex parte Swain, Cr., 202 P. 
2d 223—Ex parte Cobler, 166 P.2d 
883, 80 Gkl^Cr. 28-^Bx- parte Bar¬ 
rett; 182 P.2d 667, 75 Okl.Cr. 414— 
Ex: parte Nye; ltd* P.2d 614, 75 Okl. 
Cr. 156—Trial v. State, 74 P.2d 1170, 
63 Okl.Ci?. 812^-^leming v. State, 
72 P.2d 406,' 62 OkI.Cr. 446—Ex 


Co. 79—Commonwealth v. Roberts, 
PaDist. & Co. 842, 11 Lehigh Co.L.J. 
174. 

(3) Certain provisions of a probar 
tion act have, however, been held not 
impliedly incorporated into a parole 
act.—Commonwealth v. Arbach, 172 
A. 311, 113 PaSuper. 137. 

(4) Analogy between parole and 
probation laws see Criminal Law $ 
1618 b (2). 

47. N.J.—^Lindsley v. Board of Man¬ 
agers of New Jersey State Prison, 
161 A. 294, 107 .N.J.Law 61, fol^ 
lowed in Ferraro v. Board of Man¬ 
agers of New Jersey State Prison, 
151 A. 297, 8 N.J.Misa 626, affirmed 
159 A. 83, 108 N.J.Law 402, and af¬ 
firmed Lindsley v. Board of Man¬ 
agers of New Jersey State Prison, 
158 A. 342, 108 K.J.Law 416. 

£ack of oonaeotlo]i. vHth iupo8itlo& 
of sentence 

A parole act Is one of clemency 
and grace, relating to prison govern¬ 
ment and discipline, and has nothing 
to do with sentence imposed.—^People 
v. Dixon, 81 N.B.2d 267, 400 HI. 449. 

48. N.T.—People ex rel. Manuele v. 
Hunt, 276 N.T.S. 700, 163 Mlsc. 721. 

49. Cal.— tEx parte Harris, 181 P.2d 
. 488, 80 CalJlpp,2d 173. . . 

50. U.S.—People of. U>.. 3.. ex rel. 
Harris v. Ragen, P,C.J1L, 81 F. 
Supp; 608—^U. S. ex rel. Lashbrook 

, V. Sullivan, D.CJll,, 66 F.Supp, 548. 
5L U.S.—Bozel V. U. S., C.C.A.Ohio, 
' 189: F.2d 163. 

HI.—People V. LueckflOld, 72’ N.B.2d 
198, 396 HI. 620-^P€lopl8 V* Etowak, 
. 66 N.E2d 63i 887. HL IL 
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er judge of a police court,®* magistrate,** alder- 


67 C.J.S. 

jiyely 67 Under such a provision the power cannot 
be exercised by county judges,** courts,** county 
attorneys,«» or sheriffs.*^ 

A parole under statutory authority can be granted 
hy, but only by, the officer or body on whom the 
authority is conferred,** w'hether it be the govern¬ 
or,®* a board®* or commission,®* a court,*® record- 


man,’* or justice.’^ 

Extent of power generally, A parole board or 
commission possesses such powders as are conferred 
on it by law',’* and, while it does not possess pow¬ 
ers not so conferred,’® its powers should not be 
limited by an unreasonable or technical interpreta- 


parte Ford, 287 P. 1057, 46 OW.Cr. 
247. 

46 C.J. P 1205 note 72 [a] (1). 
imdet eonstltTittoii prior to a me n d- 

Ala.—^Law v. State, 191 So. 803, 238 
Ala. 428. 

67, Okl.—^B3C parte Mose, 124 P.2d 
®>04 74 Okl.Cr. 134—Cobum v. 

Schroder. 112 P.2d 191, 71 Oki.Cr. 
405—^Ex parte Porter, 64 P.2d 1235, 
60 Okl.Cr. 327—Ex parte Butler, 
269 P. 786, 40 Okl.Cr. 434. 

46 C.J. P 1205 note 72 [a] (2). 

58. Okl.—Ex parte Eley, 130 P. 821, 

9 Okl.Cr. 76. 

59. Ala.— Humphries v. State, 1831 
So. 685, 28 AlaApp. 307. 

Okl.—Ex parte McClure, 118 P. 691, 

6 Okl.Cr. 241. 

60. Okl.—^Bx parte Eley, 130 P. 821, 

9 Okl.Cr. 76. 

61. Okl.—Ex parte Bley, supra 

^ iq’.Y.—People V. Glowacki, 22 N. 
T.S.2d 22, 174 Mlsc. 415. 

—Commonwealth v. Harradlne, 25 
A2d 676, 148 PaSuper. 461—Com¬ 
monwealth V. Hellyer, Quar.Sess., 
34 Del.Co. 440. 

63. Or.—^Fehl V. Martin, 64 P.2d 631, 
165 Or. 455. 

46 C.J. P 1206 notes 72 [h], 79. 

64 . u.S.—^Neal v. Hunter, C.A.Kan., 
172 P.2d 660—^Rothstein v. Hiatt, 
D.C.Pa, 68 P.Supp. 738, affirmed, 
aC.A., 160 P.2d 890. 

Ala—Summers v. State, 16 So.2d 
600, certiorari denied 16 So.2d 502, 
244 Ala 672. 

Gould V. Green, 141 P.2d 633, 
78 tJ.S.App.D.C. 3.63. 
ni.— People V. Hill. 181 N.B. 296, 
348 Ill. 441. . 

Mich.—^Ex parte Casella, 21 N,W.2d 
175, 313 Mich. 393. 

N.T.—^People v. Weiss, 61 N.T.S.2d 
220 

K.D.—^Hager v. Homut^ 276 N.W. 
668, 68 N.D. 84. 

Tex.—^Pena v. State, 129 S.W.2d 667, 
137 Tex.Cr. 311. 

Wash.—^Bx parte Costello, 167 .P.2d 
713, 22. Waah.2d 697. 

46 C.J. p 1205 notes 80, 82. 83. . 

Xa certain oases 

Pa—Commonwealth ex reL Banks v. 
. Cain. 28 A2d 897, . 346 Pa 681, 143 
AIi.R. 1473—Commonwealth ex rel. 
Burrell v. Pluck, 47 PaDist. & Co. 
366, 69 Montg.Co. 78—Common¬ 

wealth v, Jefteries, 19 PaJOlst & 
Co. 70—State industrial Home «or 


Women, 12 PaDist. & Co. 744 
Commonwealth v. Przetos, Quar. 
Sess., 29 North.Co. 171. 

Where parole hoard is part of de¬ 
partment of public welfare, its de¬ 
cisions in granting paroles are in 
effect the decisions of the department 
acting through the board.—^People v. 
Hill. 181 N.B. 296, 348 Ill. 441. 

65. N.T.—^People ex rel. Kohlepp v. 
McGee. 11 N.T.S.2d 755, 256 App. 
Div. 792, appesd dismissed 26 N.E. 

2d ‘809, 282 N.T. 677. 

Ohio.—State ex rel. Gordon v. Zan- 
gerle, 26 N.B.2d 190, 136 Ohio St. 
371. 

68 . Or,—State v. Ausplund, 167 P. 
1019, 86 Or. 121, 171 P. 895. 87 Or. 
649. 

46 C.J. P 1206 note 84. 

Zn certain cases 

Pa.—Commonwealth ex rel. Banks v. 
Cain, 28 A.2d 897, 346 Pa 581, 143 
AL.R. 1473—Commonwealth v. 
Kincaid, 22 PaDist. & Co. 672, 83 
Pittsb.Leg.J. 63—Commonwealth 
. V. Steiner, 2t PaDist & Co. 80, 60 
Montg.Co. 74—Commonwealth v. 
Jumbo, 19 Pa.Dist. & Co. 549— 
Commonwealth v. Arbach, 19 Pa 
Dlst. & Co. 647—Commonwealth v. 
Jefferies, 19 Pa.Dist & Co. 70— 
Commonwealth v. Simmons, 12 Pa 
Dist & Co. 76, 77 Plttsb.Leg.J. 410, 
44 Montg.Co. 79—Commonwealth v. 
Przetos, Quar.Sess., 29 North.Co. 
171 —Commonwealth ex rel. v. 
Ashe, Com,Pl., 87 Pittsb.L.eg.J. 64. 
16 CJ. P 1334 note 60 [a], p 1836 
note 61—46 C.J. P 1206 note 84 [hi, 
[c]. 

67. La—State v. Bay, 91 So. 443, 
160 La 1030. . 

46 C.J. P 1206 note 85. 

68 . Kan.—^In re Carroll, 137 P. 976, 
91 K an, 395, Ann.Cas.l916C 660. 

09 , Pa.—Commonw^th v. Sweeney, 
127 A 226, 281 Pa 650. 

TO. Pa.—Commonwealth v. Sweeney, 
supra 

Pa. —Commonwealth v. Sweeney, j 
supra 

73 . CaL^Pewle v. Tibhits, 140 P.2d 
-726, 60 Cal.App^2d 336; 

D.CL-:Gould vl Green, 141 P.2d 638, 
78 U.SA.PP.D.C. 863. 

N’.T.—People. • ex rel. Manu^le v. 

■ Hunt. 276 N.T.S. 700, 153 Misc. 721. 
Wash.—Wyback v. Board of Prison 
Terms |tnd Paroles, 203 P.2d 1083. 

; 46 C.J« P 1-206 note 30 [al. 

6Ql 


Board or commissioxi may make rules 
and regulations 

N.T.—^People ex rel. "Welch v. Slat¬ 
tery, 38 N.T.S.2d 11, 179 Misc. 899 
—People ex rel. Madden v. Barr, 
257 N.Y.S. 395, 143 Misc. 716, re¬ 
versed on other grounds People ex 
rel. Guillaume v. Barr, 267 N.Y.S. 
1029, 236 App.Div. 721 and People 
ex rel. Sullivan v. Barr, 257 N.Y.S. 
1029, 236 App.Dlv. 721, affirmed 184 
N;E. 102, 260 N.Y. 682. Reversed 
on other grounds People ex rel. 
Madden v. Barr, 258 N.Y.S. 646, 236 
App.Dlv. 319, affirmed 184 N.B. 101, 
260 N.T. 581. 

Division of correction is empower¬ 
ed under parole act to terminate the 
term earlier than maximum fixed by 
court on compliance with conditions 
therein provided.-People v. Brown, 
69 N.K2d 17, 389 Ill. 202. 

Continui^ power 

Discretionary power of board of 
paroles as to shortening term of con¬ 
finement of penitentiary inmate was 
a continuing one whidh was termi¬ 
nated only by expiration of Inmate’s 
sentence under commitment of the 
court.—Wyback v. Board of Prison 
Terms and Paroles, Wash., 203 P.2d 
1083. 

73- HI.—People ex rel, Michaels v. 

Bowen, 12 N.E.2a 625, 867 lU. 589. 
46 C.J. p 1205 note 80 [al. 

Board h^ udthout powdr 

(1) To control serving of sentenc¬ 
es consecutively or concurrently*-—Ex 
parte Radovlch, 142 P.2d 326, 61 Oal. 
App.2d 177—People v. Hayes, 49 P.2d 
288, 9 Cal.App.2d 157. 

<2) To determine prisoner’s sanity. 
—^People ex rel. Marshall v. Webster, 
44 N.Y.S.2d 902, 266 App.Div. 637, 
appeal denied 46 N.Y.S.2d 887, 267 
App.Div. 794. 

(3) To diminish term of imprison¬ 
ment fixed by court—Ditchik v. State 
Board of Parole, 46 N.T.S:2d 564, 181 
Misc. 346. 

(4) To fix expiration date of pris¬ 
oner’s sentence. 

■ S. ex rel. Foley v. Ra^n; C. 

CJLDl., 143 F.2d 774. 

Ill,—^People ex rel. Michael v. Row- 
. en, 12 N.B.2d m, 867 HI. 589. 

<5) To Increiise, enlarge, or 
term of imprisonment fixed by co^ji^ 
K.T.—Ditchik v. State Board of Pa¬ 
role, 46 N.Y.S.2d 564, 181 MlSc.'3ii6?-‘ 
Wash.—Wyback v. B;oird of Prisoh 
Terms and FaroleA 203 P.2d 10,83. 

. I , . 1 



PARDONS 


67 C.J.S. 


§ 19 

tion of the law.*?^ Approval by the governor or 
other designated officer of an order of the board 
of parole is necessary when required by statute;*^® 
and under some statutes a board may have author¬ 
ity^^ and the duty*^*^ of making recommendations to 
the governor respecting paroles, but no power to 

bind the govemor.78 

A court, when granting a parole, has no power 
to divest itself of its statutory duties or to dis¬ 
pense with statutory provisions relative to the abso¬ 
lute discharge of the parolee or the termination of 
the parole.*^^ 

Effect of commutation, A board of parole has no 
authority to grant a parole interfering with the prior 
exercise of the power of conditional commutation 
by the governor under constitutional authority;®® 
and a prisoner whose sentence has been commuted 


by the governor does not, by signing a parole 
agreement, render himself amenable to the juris¬ 
diction and process of the board.®^ Where, how¬ 
ever, a commutation reduces only the minimum sen¬ 
tence imposed, and does not affect the maximum 
sentence or order release from custody, the con¬ 
vict remains subject to the jurisdiction of the pa¬ 
role board until the expiration of the maximum 
term;®® and in such case a condition in the instru¬ 
ment of commutation that the person whose sen¬ 
tence is commuted shall be deemed an escaped 
convict in respect of the commuted term if he is 
convicted of a felony committed before the expira¬ 
tion of the full term commuted does not take away 
or supersede the jurisdiction of the parole board.®* 
A provision in the commutation that the convict 
shall be subject to the. jurisdiction and control of 
the parole board is given a fair and reasonable 


( 6 ) To recommit prisoner after 
term of sentence has expired.—^Low- 
man V. Hudspeth, 187 P.2d 936, 164 
Kan, 144. 

(7) To release unconditionally or 
lesrally dischargre prisoner from cus¬ 
tody until termination of maximum 
term to which prisoner was sentenc¬ 
ed under Indeterminate sentence.— 
People ex rel. Whitney v. Blanchard, 
11 N.T.S.Sd 667, 170 Misc, 4, 

( 8 ) To suspend chief parole officer 
without pay pending: determination 
of hearing: on charg:es preferred.— 
Bramer v. Board of Parole, Division 
of Parole, 288 N.Y.S. 108, 247 App. 
Div. 414. 

(9> To tamper with lawful sen¬ 
tences of prisoners committed to pen¬ 
itentiary under prior indeterminate 
sentence law.—Mllliken v. McCauley, 
D.C.Wash., 20 P.Supp. 202, affirmed, 
C.C.A, Mllliken v. McCauley, 93 P.2d 
646, and followed in Heslin v, Bunge, 
20 P.Supp. 206, affirmed, C.CA.., Pull¬ 
er V. McCauley, 93 F.2d 1004. 

Authority does not extend heyond 
term of sentence.—^People 
ex rel. Pilippone v. Martin, 46 N.T.S. 
2d 234, reversed on other grrounds 49 
N.T.S.2d 649, 268 App.Biv. 819. 
Territorial limitations 

Authority of parole board for Dis¬ 
trict of Columbia is confined to penal 
institutions In the district and per¬ 
sons therein confined.—Aderhold v. 
Dee, C.C.A.Ga., 68 P.2d 824, certio¬ 
rari denied Dee v. Aderhold, 64 S. 
Ct 718, 292 U.S. 633, 78 DEd. 1486, 
and Davis v. Aderhold, 64 S.Ct 861, 
292 U.S. 647, 78 L.Ed. 1498. 

Followingr directions of Judgment 

The administrative body vested 
with power to administer parole law 
must observe minimum and maxi¬ 
mum sentence fixed by court, and, 
if they.are different from minimum 
and maximum provided by law, pa¬ 


role board is required to follow di¬ 
rections of judg^nent, and in this 
sense, provisions of the parole act 
become a part of Judgment same 
as though written therein.—^People v. 
Crump, 83 N.B.2d 687, 402 Ill. 204— 
People V.. Burnett, 68 N.E.2d 733, 
394 111. 420. 

74. K.T.—^People ex rel. Manuele 
V. Hunt, 276 N.T.S. 700, 153 Mlsc. 
721. 

75. Wis.—State ex rel. Kay v. La- 
Pollette, 267 N.W. 907, 222 Wis. 
238 

46 C.J. p 1206 note 81. 

79- Former statute 
Tex.—Ex. parte Perdin, 188 S.W.2d 
466, 147 Tex.Cr. 690. 

77. Okl.—Ex parte Hibbs, Cr., 190 P. 

2d 156, certiorari denied Hibbs v. 
State of Oklahoma^ 69 S.Ct. 25, 336 
D.S„ 886 , 93 D.Bd. - 

78. Former statute 

Tex.—^Ex parte Perdin, 188 S.W.2d 
466, 147 Tex.Cr. 590. 

79- Kan.—^Barber v. Beal, 176 P.2d 
106, 162 Kan. 244. 

80. N.T.—^Hammond v. Long, 207 N. 

T;S. 788, 212 App.Div. 218. 

46 aJ. p 1206 note 90. 

8 L N.T.—^People ex rel. Page v. 
Brophy, 289 N.T.S. 362, 248 App. 
Div. 809. 

Construction and effect of parole 
' agreement generally see infra § 22 . 

88. N.Y.—People ex rel. Cecere v. 
Jennings, 165 N.B. 277, 260 N.Y. 
239—^People ex rel. Sullivan v. 
Ashworth, 69 N.T.S.2d 10, 270 App. 
Div. 179—^People ex rel. Page v. 
Brophy, 289 N.T.S. 362, 248 App. 
Div. 309. 

Fewer of hoard 

( 1 ) In such case, power of hoard to 
grant or withhold parole for duration 
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of maximum sentence is not affected. 
— ^Bitz V. Canavan, 12 N.T.S.2d 862, 
267 App.Div. 247, affirmed 23 N.E.2d 
536, 281 N.Y. 699. 

(2) The board has power to deter¬ 
mine in range of time between new 
minimum and old maximum when 
prisoner shall be released.—^People 
ex rel. Von Moser v. New York State 
Parole Board, 39 N.T.S.2d 200, 179 
Misc. 397, affirmed 42 N.Y.S.2d 728, 
266 APP.D1V. 896. 

( 8 ) However, the commutation 
merely advances the time when the 
board may act.—^People ex rel. Mea¬ 
dows V. Murphy, 12 N.T.S.2d 901, 267 
App.Div. 1021, reargument denied 14 
N.T.S. 411, 257 App.Div. 411, appeal 
denied. 

(4) Under statute a convict’s fit¬ 
ness for parole may be considered by 
the board before the signing of the 
governor’s warrant reducing his min¬ 
imum sentence.—O’Connor v. State 
Bd. of Parole, 68 N.Y.S.2d 726, 270 
App.Div. 93. 

Although prisoner was sentenced 
for definite term as second offender, 
commutation of sentence by govern¬ 
or and his conditional release by pa¬ 
role board pursuant thereto render¬ 
ed him subject to board’s jurisdiction 
until expiration of original term.— 
People ex reL Madden v. Barr, 267 
N.T.S. 395, 143 Misc. 716, reversed on 
other grounds People ex rel. Guil¬ 
laume y. Barr, 267 N.T.S. 1029, 236 
App.Div. 721 and People ex rel: Sul¬ 
livan V. Barr, 267 N.T.S. 1029, 236 
App.Dlv. 721, affirmed 184 N.B. 102, 
260 N.Y. 682. Reversed on other 
grounds People ex rel. Madden v. 
Barr, 268 N.T.S. 646, 286 App.Div. 
319, affirmed 184 N.B. 101, 260 N.Y. 
581. 

^ N.Y.—^People ex rel. Page v. Bro¬ 
phy, 289 N.T.S. 362, 248 App.Div. 

309, 
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construction and, as so construed, is accorded ef¬ 
fect** 

§ 20. -Who May Be Paroled; Applica¬ 

tion and Proceedings 

a. Eligibility 

b. Application, consideration, and deter¬ 

mination 

a. Eligibility 

In order to be eligible for parole^ a prisoner must 
meet the requirements of eiigibility stated in the parole 
statute, including the requirement of service of a pre¬ 
scribed proportionate part, or a prescribed number of 
days or months, of the term to which he was sentenced, 
or, in the case of an indeterminate sentence, a require¬ 
ment of service of the minimum term of the sentence. 

Under some parole statutes, paroles may be grant¬ 
ed to those prisoners, and to those alone, who are 
eligible therefor imder the terms of the statute.^S 
Under some statutes a person serving a life sen- 
tence,S6 or condemned to death,®^ or convicted of 
being an habitual criminal,88 or previously convicted 


of a felony88 is not eligible for parole; but, in so 
far as the sentence or punishment of the prisoner 
is concerned, it is sufficient that it is such as to 
make him subject to parole under the terms of the 
statute.8<> In so far as time ser\^ed is concerned, 
it is necessary and sufficient that the prisoner shall 
have served such proportionate part, or such num¬ 
ber of years or months, of the term to which he 
was sentenced as will render him eligible for pa¬ 
role under the statute.^l In the case of a prisoner 
sentenced under an indeterminate sentence statute, 
it is usually necessary and sufficient that he shall 
have serv’^ed the minimum term of the sentence 
but under the construction placed on some statutes 
eligibility is not so restricted.83 

A parole law applies to prisoners convicted be¬ 
fore, as well as after, its enactment, where the in¬ 
tention to make the act so applicable is apparent,84 
but it has been held that a parole law, which at the 
time of a person’s conviction of a specified crime 
did not apply to him, govems.85 Also a statute 


84. N.T.—^People ex rel. Ross v. 
Wilson. 9 ]Sr.E.2d 822, 275 N.Y. 169, 
followed in People ex rel. Kane v. 
Brophy, 299 N.T.S. 762. 252 App. 
Biv. 835. 

85. Cal.—^Bx parte Mead, App., 206 
P.2d 1091. 

m. — ^People V. Cohen, 8 N,B.2d 184, 
366 Ill. 190. 

JNf.Y.—People ex rel, Biccardi v. De¬ 
partment of Correction, 73 N.Y.S.2d 
452, 190 Misc. 289—^Relchel V. 

Moore, 286 N.Y.S. 774, 158 Misc. 
301—^Bartkowiak v. Hunt, 38 N.Y.S. 
2d 717, affirmed 46 N.Y.S.2d 22, 267 
App.Div. 942. 

Pa.—Commonwealth v. Cannon, 26 
Pa.Dist.&Co. 469. 

46 C.J, P 1206 note 91. 

Oorporatlons 

A statute authorizing the trial 
court to parole ‘*persons” in certain 
cases has been held not to apply to 
corporations.—State v. West Plains 
Tel. Co., 135 S.W. 20, 232 Mo. 679. 
Age 

Where defendant was over sixteen 
and under nineteen years of age 
when sentence was imposed on him, 
he was subject, under statute, to 
jurisdiction of board of parole.—^Peo¬ 
ple ex rel. Wiegand v. Brophy, 26 N. 
Y.S.2d 647, 261 App.Div. 877, rear¬ 
gument denied 27 N.Y.S.2d 451, 261 
App.Div. 1044, affirmed 36 N.E.2d 687, 
286 N.Y. 640. 

Beparole 

If parolee is returned to prison 
for mere violation of rules of his 
parole, which is not a crime, he is 
eligible for reparole.—Narcise v. 
Board of Trustees, Eastern State 
Penitentiary, 9 A.2d 166,^ 137. Pa.Su- 
per, 394. 


88. Pa.—Commonwealth ex rel. 

Banks v. Cain, 28 A.2d 897, 345 Pa. 
681, 143 A.D.R. 1473. 

46 C.J. p 1206 note 96. 

87. Pa.—Commonwealth ex rel. 

Banks v. Cain, supra. 

88. Wash.—^Henry v. Webb, 150 P.2d 
693, 21 Wash.2d 283. 

Commutation of sentence from life i 

imprisonment to a specified term of 
years does not preclude application 
of the statute.—Henry v. Webb, su¬ 
pra. 

89. N.Yr—Reichel v. Moore, 286 N. 
Y.S. 774, 168 Misc. 301. 

46 C.J. p 1206 note 97. 

90. Pa.—Holliday’s Case, 39 Pa.Co. 
657, 

46 C.J. p 1206 note 95. 

Parole statute as inapplicable to a 
debtor confined under body execu¬ 
tion see Executions § 426 b (4). 

91- IT.S.—U. S. V. Praxulls, D.C. 
Wash,, 49 P.2d 774—White v, 
Burke, aC,AHan., 43 F.2d 329. 
Cal.—Ex parte Bramble, 187 P.2d 411, 
31 Cal.2d 43—People v. Caetano, 
177 P.2d 1, 29 Cal.2d 616—Ex parte 
Harris, 181 P.2d 433, 80 Cal.App.2d 
173. 

Fla.—Sellers v. Bridges, 15 So.2d 293, 
163 Fla. 586, 148 A.L.B. 1240. 

Ky.—Alford v, Hines, 224 S.W. 752, 
189 Ky. 203. 

N.Y.—People ex rel. White v. De¬ 
partment of Correction, 20 N.Y.S.2d 
526, 269 App.Div. 792, affirmed 20 
N.Y.S.2d 529, 269 App.Dlv. 792. 
Pa.-^ommonweeath>ex rel. Morgan, 
22 A.2d 228, 146 Pa.Super. 354. 

46 C,X p 1206 note 92. . 

When not required by a statute, 
minimum confinement of a life pris¬ 
oner for fifteen, years before he may 
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be released on parole is not neces¬ 
sary.—State V. Molnar, 44 A.2d 197, 
133 N.J.Law 327. 

98. Ill.—People v. David, 168 N.E. 
264, 336 Ill. 353. 

N.Y.—^People ex rel. Smith v. Hunt, 
29 N.Y.S.2d 920, 177 Misc. 288. 
Pa.—Commonwealth ex rel. Banks 
V. Cain, 28 A.2d 897, 346 Pa 681, 
143 A.I 1 .B. 1473—^Kinsella v. Board 
of Trustees, Western State Peni¬ 
tentiary, 17 A.2d 882, 340 Pa. 497 
—Commonwealth v. Fotte, 17 Pa. 
Diet. & Co. 453—Commonwealth ex 
rel. V. Ashe, Com.Pl., 87 Plttsb.Leg. 
J. 54. 

46 C.J. p 1206 note 93. 

93. Ga.—^Matthews v, Everett, 41 
S.E.2d 148, 201 Ga 730, overruling 
Walker v. State, 39 S.R2d 76, 74 
GaA-pp. 48. 

N,D.—Hager v. Homuth, 276 N.W. 
668 , 68 N.D. 84. 

Pa—Commonwealth v. Benye, 91 Pa 
Super. 90—Commonwealth v. Ar- 
bach, 19 PaDist. & Co. 547. 

94. U.S.—^Aderhold v. Lee, C.C.A.Ga, 
68 F.2d 824, certiorari denied Lee 
V. Aderhold, 54 S.Ct. 718, 292 XT.S. 
633, 78 L.Ed. 1486, and Davis v. 
Aderhold, 64 S.Ct. 861, 292 U.S. 
647, 78 LuEd. 1498. 

Ala—Summers v. State, 16 So.2d 500, 
31 Ala App. 264, certiorari denied 
16 So.2d 502, 244 Ala 672. 

D.C.—Gould V. Green, 141 F.2d 638, 
78 U.S.App.D.C. 363. 

N.Y.—People ex rel. Boss v. Lawes, 
238 N.Y.S. 216, 227 App.Div. 464. 
Wash.—^Fathers v. Smith, 171 P.2d 
1012, 25 Wash.2d 896. 

46 C.J. P 1206 note 98. 

95. Ill.—^People V. Siracusa^ 114 N. 
E. 133, 276 IlL 467. 
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authorizing the granting of paroles may be repealed 
or amended at any time,^^ especially where the stat¬ 
ute under which applicant was convicted provides 
for such parole as may then or thereafter be pre¬ 
scribed by law,®*^ but it has been held that one eligi¬ 
ble to a parole by the statute under which he was 
convicted cannot be deprived of a determination of 
his rights by a statute subsequently enacted.^8 

Two or more sentences, A person who is con¬ 
victed of a felony committed while on parole and 
is required, under the statutes, to serve the remain¬ 
ing portion of the maximum term to which he was 
first sentenced is ineligible for further parole on 
the first sentence;®^ and where, in such case, he 
is required by the statutes to serve his first term 
before beginning to serve his second term, the time 
at which he. may become eligible for parole under 
the second sentence is correspondingly postponed.^ 
On the other hand, conviction of a crime commit¬ 
ted while in prison, as distinguished from convic¬ 
tion of a crime committed while on parole, does 
not, under some statutes, preclude eligibility for pa¬ 
role under the original sentence on expiration of 
the miiiimum term thereof the unauthorized lump¬ 
ing together of several successive sentences has no 
effect on the prisoner’s rights under the parole stat-. 
ute and where the original sentence and a recom¬ 
mitment for violation of parole thereunder are in¬ 
valid, so that service of a subsequent sentence to 
begin on expiration of the sentence for parole vio¬ 
lation is deemed to commence immediately, the date 


d 6 ; tJ-S.—Lee v. Aderhold, D.C.Ga.» 
6 F.Supp. 960, reversed on other 
grrounds C.OvA., Aderhold v. Liee, 68 
F.2d 824, certiorari denied Lee v. 
Aderhold, 64 S.Ct 718, 292 U.S. 633, 
78 Li.Bd. 148^ and Davis v, Ader¬ 
hold, 64 S.Ct. 861, 292 U.S. 647, 78 
L.Bd. 1498. 

Tenn.-~State ex rel. Neilson v. Har¬ 
wood, 194 S.W.2d 448, 183 Tenn. 
667. 

46 C,J. p 1207 note 9. 

Objection that laws providingr for or 
r^trictingr parole are ex post facto 
see Constitutional Law $ 442'a. 

Statutes tiM repealed in part ... 

Pa.—ComnjLonwealth ex rel. Burrell 
V. Fluck, 47 Pa.Dist.&Co. 366, 59 
Montff.Co. 78. 

Tend.—State ex rel. Neilson v. Har¬ 
wood, 194 S.W.2d 448, 183 Tenn. 
567. 

StatotM held not rej^ealed 

^-T-Walker v. State, 39 S.B.2d 76, 
74 Ga-App. 48.' 

Ill.—People v/ Perkins, 70 N.B.2d 
622, Y95 lih 663. 

46 C.J. p 1207 note 9 [a}. 

9^- Ky.—Neai v. Hlneal 203 S.W. 
518, 180 Ky. 714. 
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for eligibility for parole under the latter sentence 
is correspondingly advanced.** 

The total consecutive terms of sentences imposed 
by different federal courts constitute the basis for 
eligibility for parole of a prisoner confined in a fed¬ 
eral penitentiary.® 

Co^npliance with probation conditions imposed by 
the trial judge is not necessary in order to render 
a prisoner in a penitentiary eligible for parole or 
subject to the power of a parole board.® 

Payment of costs. Under the terms of a com¬ 
mitment and the construction accorded a statute, 
a person may not be eligible for parole until the 
costs he was adjudged to pay are paid.*^ 

b. Application, Consideration, and Determiha- 
tion 

(1) In general 

(2) Matters to be considered 

(3) Application, notice, and hearing or 

examination 

(1) In General 

A parole is not a matter of right, but Is a mere matter 
of grace, favor, or privilege committed to the discretion 
of the paroling authority; and where the board or other 
paroling authority acts In conformity with law In paroling 
or refusing to parole a prisoner Its action Is beyotid re¬ 
view by the courts. 

A parole is a mere matter of grace, favor, or 
privilege,® and a prisoner is not entitled thereto 

Pa.Super. 307—Commonwealth ex rel. 
Morgran v. Smith, 22 A.2d 228, 146 Pa. 
Super. 364. 

4. Pa.—Commonwealth ex rel. Thor 
V. Ashe, 11 A.2d 173, 138 Pa.Super. 
222 . 

Revocation of parole see im^ § 23. 

5. U.S.—^Rothstein v. Hiatt, D.C.Pa., 
68 F.Supp. 738, affirmed, C.C.A., 160 
F.2d 890. 

I Du^ to follow record 

In computingr parole ellgribillty 
dates, attorney greneral must follow 
record disclosingr on its. face that 
sentences are consecutive.—Clark v. 
.Memolo, CJLD.C., 174 F. 2 d 978. 
e. U.S.—White V. Burke, CC.A.Kan., 
43F.2d 329. 

7- Tex.—^Ex parte Bothers, 209 S.W. 

2d 868 , 161 Tex.Cr. 653. 

& U.S.—U. S. ex rel. HolderAeld y. 
Ragen, C.A.I11., 170 F.2d 189, cer¬ 
tiorari denied, 69 S.Ct. 486; 336 U.A 

906, 93 L.Bd. -^U:‘'S; ex rel. 

Bongrlorno v. Ragen, C.C.A.I11., 146 
= F.2d 849—Goldsmith v. Sanford, 

C. C.A.Ga., 132 F.2d 126—People ex 
rel, Hurisynski v; Huht^ D.C.I^.T., 26 
F.Supp.' 647-i—MacAboy v, Klecka, 

D. CMd., 22 F.Supp. 960. ' 


PARDONS 


98. La.—State v. Board of Parole, 
99 So. 634, 166 La. 699. . 

46 C.J. p 1207 note 11. 

99- N.T.—^People ex rel. West v. 
Morhous, 38 N.T.S.2d 321, 179 Misc. 
238. 

Pa-—Narcise v. Board of Trustees, 
Eastern State Penitentiary, 9 A. 2d 
166, 137 Pa.Super. 394. 

Lack of credit, on original term, of 
time on parole where second of¬ 
fense committed during parole see 
Criminal Law 9 1995 d ( 6 ). 

1. N.T.—Rlccardi v. Wilson, 3 N.T. 
S.2d 816, 264 App.DiV. 603. 

Pau—^Toliver v. State Bd, of Parole, 
42 A.2d.286, 167 Pa.Super. 218.' 

Service of sentences concurrently or 

. consecutively generally see Crim¬ 
inal Law § 1996. . ' ‘ 

2 . Pa.—Narcise v. BosLrd of. Trus¬ 
tees, Eastern State Penitentiary, 9 
A.2d .16]$, 187 Pa.Super. 394. 

3. Pa.—^Einsella v. Board of Trus¬ 
tees, Western State Penitentiary, 
17 A.2d 882, 840 Pa. 497. 

Oxanting of parole at expiraiiqii of 

iTunped aalstaum s^xtenoeii w^ held 

unautiiorized.—CbmihonwealtSh ex rel. 

RodzWell v. Ashe, 27 A.2d 268, 149: 



PARDONS 


67 C.J.S. 


§ 20 


as a matter of right 9 Subject to the limitations im- i shall be paroled is a matter for the discretion of 
posed by statute, the question whether a prisoner ( the paroling authority,whether it be a court 


_Summers v. State, 15 So.2d 500, 

31 Ala.App. 264, certiorari denied 
16 So.2d 502, 244 Ala. 672—Mc¬ 
Queen V. Horton, 14 So.2d 667, 31 
Ala.App. 71i affirmed 14 So.2d 561,’ 
244 Ala. 694—^Pinkerton v. State, 
198 So. 157, 29 Ala.App. 472, fol¬ 
lowed in Lemons V. State, 198 So. 
162, first case, 29 Ala.App. 484, cer¬ 
tiorari denied 198 So. 162, 240 Ala. 
148, certiorari denied Pinkerton v. 
State, 198 So. 162, 240 Ala. 123. 
Ariz.— OiTne v. Rog^ers, 260 P. 199, 32 
Ariz. 602. 

^ 1 ._ "Eix. parte Harris, 181 P.2d 433, 

80 Cal.App.2d 173—In re Tobin. 20 
P.2d 91, 130 Cal.App. 371. 

D.C.—^Plemingr v. Tate, 166 P.2d 848, 
*81 U.S,App.D.C. 206. 
ji^a.—Dear v. Mayo, 14 So.2d 267, 163 
Fla. 164, certiorari denied 64 S.Ct. 
42, 320 XJ.S. 766, 88 L.Bd. 468. 

K.Y.—People ex rel, Cecere v. Jen¬ 
nings, 166 N.B. 277, 260 N.Y. 239— 
People ex rel. Ingenito v. Warden 
and Agent of Auburn Prison, 46 N. 

. Y.S.2d 72, 267 App.Div. 295—People 
ex rel. Kohlepp v: McGee, 11 N.Y.S. 
2d 765, 256 App.Div. 792, appeal 
dismissed 26 N.E.2d 809, 282 N.Y. 
677 —^People ex rel. Kleinger v. 
Wilson, 5 N.Y.S.2d 934, 264 App. 
I>iv. 406—^People ex rel. Kurzynski 
V. Hunt, 294 N.Y.S. 276, 260 APP. 
Div. 378—Hogan v. Canayan, 283 
N.Y.S. 91, 246 App.Div. 391, reargu¬ 
ment denied 283 N.Y.Si. 876, 246 
App.Div. 784—People ex rel. Ross 
V. Lawes, 272 N.Y.S. 169,. 242 App. I 
Div. 638—People ex rel. De Maggio 
V. Bates, 36 N.Y.S..2d 64—People ex 
rel. Montana v. McGee, 16 N.Y.S. 
2d 162. 

Pa.-^oniraonwealtIi ex rel. Lynch v. 

Ashe, 182 A. 229, 320 Pa. 341. 
Wash.—^Pibirce v. Smith, 195 P.2d 112, 
31 Wash.2d 62—Ck>rpti8 Juris qtxtot- 
ed ia State ex rel. Linden v. 
Bunge, 73 P.2d 516, 618, 192 Wash. 
2i45. ; ■, ,. 

46 C.J. p 1207 note-6. 

Prisoner held not najnstly deprived 
of privilege' ^ 

N.Y.—^People ex i^J. Harris v. New 
York State Parole Bd., 70 .N.Y.S.3d 
285. 272 .APPJ>lv. 866. ; 

Xa Illinois 

(1> The text rule is followed,— 
People ex rel. Richardson v. Ragen, 
79 N.B.2d 479, 400 Ill. 191—People v. 
Nowak, 66 N.B.2d 63, 887 HI. 11— 
People- V. Thompsdti, 44 N.B;2d 876, 
881 HI. 71. ‘ 

(2) In ' kn earlier case,' however, 
the court declined to regard, a parole 
as a mere,act of graoe and favor by 
the board .ot pardons or:the warden. 
—People Straasheim, 90 N.E. >118, 
MZUl. 369. ’.1.,.^ ' ^ ■ 

9. us’—iqr./s, ex.reL Holderdeld Y- 

Ragen, CJLDii:, 170 P.2d 189, cer¬ 


tiorari denied 69 S.Ct. 486. 336 U. 

S. 906, 93 L.Ed.-^People ex 

rel. Kurzynski v. Hunt, p.C.N.Y., 
25 P.Supp. :647—MacAboy v. 3Eaec- 
ka, D.C.Md.. 22 P.Supp. 960. 

Ala.—Summers v. State, 15 So.2d 600, 
31 Ala.App. 264, certiorari denied 
15 So.2d 602, 244 Ala. 672—State 
ex rel. McQueen v. Horton, 14 So. 
2d 657, 31 Ala.App. 71, affirmed 14 
So.2d 561, 244 Ala. 694—Pinkerton 
V. State, 198 So. 157, 29 Ala.App. 
472, followed In Lemons v. State, 
198 So. 162, first case, 29 Ala.App. 
484, certiorari denied 198 So. 162, 
240 Ala. 148, certiorari denied 
Pinkerton v. State, 198 So. 162, 240 
Ala. 123. 

Ariz.—Orme v. Rogers, 260 P. 199, 32 
Arlz. 602. 

Oal.—^Bx parte Harris, 181 P.2d 433, 
80 Cal.App.2d 178—In re Tobin. 20 
P.2d 91, 130 Gal.App. 871. 
m.—^People ex rel. Richardson v. 
Ragen, 79 N,E.2d 479, 400 Ill. 191— 
People V. Nowak, 56 N.B.2d 63, 387 
HI, 11. 

N.Y.—^People ex rel. ingenito v. War¬ 
den and Agent of Auburn Prison, 
46 N.Y.S.2d 72, 267 App.Div. 296— 
People ex rel. Kohlepp v. McGee, 
11 N.Y,S.2d 765. 266 App.Div. 792. 
appeal dismissed 26 N.E.2d 809, 282 | 
N.Y, 677—People ex rel. Kleinger 
V. Wilson, 6 N.Y.S.2d 934, 264 APP. 
Div. 406—People ex rel. Ross v. 
Lawes, 272 N.Y.S. 169, 242 App.Dlv. 
638—^Hines v. State Board of Pa¬ 
role, 46 N.Y.S.2d 661, 181 Mlsc. 280» 
affirmed 46 N.Y.S. 672, 267 App^. 
Div. 881—rPeople ex rel. Kui?synski 
v. Hunt, 294 N.Y.S. 276» 260 App. 
Div. 378—^People ex rel. De Maggio 
V, Bates, 36 N.Y.S.2d 64—People ex 
rel,. Montana v, McGee, 16 N.Y.S. 

. .2d 162. 

Ohio,—^Ex parte Tischler, 188 N.EL 
780, 127 Ohio St 404. 

Waslu—Lindsey v. Superior Court ,o>f 
King County, 204 P.2d 482^Plerce 
v. Smith, 196 P.2d 112, 81 Wash.2d 
62—Grieve v. Smith, 173 P.2d 168, 
26 WaBh.2d 156—Corpus^ Juris 
audted in State ex rel. Linden v. 
Bunge, 73 P.2d 616,. 518, 192 Wash. 

- 246.* 

46- C.J. p 1207 note 41 ' 

Lack of vested rigl^ to parole see 
Constitutional Lay S 221. 

Bgfusal of paaH>ie Ip irnt.^imoonstltitF^ 
.tioaal 

Pa-— <!ommonwealth ex rel. • Carmelo 
V. Smith, 32 A^2d 918;‘847 Pa. 495. 
Persoji f^We.for yaroie, 

(1) A person to parole 16 

not entitled'thereto unless so deteiv 
mined iiy the bureau bjf pardons 
.paroles; and a denial, of his applica¬ 
tion for. parole a legitimate .ekef- 
ciae-of the pbl^oe'.pfwer of the state 
vested, in tills Instance, ih the bu¬ 
reau of pardons and paroles.-^Ex 


parte Roberts, 17 N.W.2d 218, 810 
Mich. 372. 

.(2) The governor’s commutation of 
the minimum term of prisoner’s sen¬ 
tence in order that he might apply 
for parole did not entitle him to be 
paroled on arrival of date specified 
by governor as expiration of mini¬ 
mum term.—^People ex rel. Meadows 
V. Murphy, 12 N.Y.S.2d 901, 257 App. 
Div. 1021, reargrument denied 14 N.Y. 
S.2d 411, 257 App.Div. 1067. Appelal 
denied—People ex rel. Von Moser v. 
New York State Parole Board, 89 
N.T.S.2d 200, 179 Misc. 397, affirmed 
42 N.Y.S.2d 728. 266 App.Div. 896. 
Compliance with conditions 
Under statute providing that pa¬ 
role cannot be earned merely as re¬ 
ward for. good conduct or efficient 
performance of duties, prisoner is 
not entitled to parole merely because 
he has complied with all conditions 
required to be performed by him to 
earn a parole.—O’Connor v. State Bd. 
of Parole, 68 N.Y.S.2d 726, 270 App. 
Div. 93. 

10b US.—IT. S. ex rel. Anderson v. 
Anderson, C.aA.Minn.. 76 P.2d 376 
—Rothstein v. Hiatt, D.C.Pa., 68 
P.Supp. 738, affirmed, CC.A-, 160 
P.2d 890—^People ex rel. Kurzynski 
V. Hunt, D.C.N.Y.. 26 P.Supp. 647. 
Ala.—Hall v. State, 34 So.2d 231, 33 
Ala.App. .429. 

Ariz.—Orme v. Rogers, 260 P. 199, 32 
- Ariz. 602. 

N.Y.—^People ex rel. Kohlepp v. Mc¬ 
Gee, 11 N.Y.S.2d 755, 256 App.Dlv. 
792, appeal dismissed. 26 N.E.2d 
809, 282 N.Y. 677—People ex rel- 
Kurzynkki v. Hunt, 294 N.Y.S. 276, 

. 260 App.Div. 378—^People ex rel. De 
Maggio V. Bates, 36 N.Y.S.2d 6‘4. 
Tenn.—State ex rel. Neilson v. Har¬ 
wood, 194 S.W.2a 448; 183 Tenm 
667—Oliver v. State,' 87 S.W.2d 566, 
169 Tenn. 320. 

IL Pa.-:—Commonwealth v. Arbach, 
172 A. 311, 113 Pa.Super. 137— 
Commonwealth v. Laterza, 20 Pa. 
Dlst.&Co, 176, 43 Lanc.L.Rev. 667 
—Commonwealth v. Elisenhauer, 8 
Pa-Dlst&Co. 269, 22 Sch.L.eg.Rec. 
207—Commonwealth v. Donovan, 6 
Pa.IMst. & Co. 333, 26 Lack.Jur. 311 
—Commonwealth v. Kirby, Qtbar. 
Sess., 26 North.Co. 837—Common¬ 
wealth V. Dilion, QUar.Se8S.; 27 
Wash.Co. 77, 

46'C.J. p 1206 note 2. 

Jodicial Oiscretiosi 
- The action of thb court bn a i)etl- 
tion for paxole is the exercise of a 
judicial di8cfbtioxi.^-Commbnwealth 
y. ’ 'Laterza, * • PaJ)ist. & Ob* ^ 176> 43 
Lahc.L.Rev. ‘"267—Commonwealth v. 
Eisenhauer, 8 Pa-DIstJ&Co.' J69':^6 
C.J.'P 1206 nbSe 2 'Xa). 

Faxde grraated . . 

Pa.—Commonwealth v, PoOTer,' 18 Pd. 
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or an officer, board, or commission.^^ Under the 
statutes and decisions, the discretion of a parole 
board, commission, or officer as to releasing or re¬ 
fusing to release a prisoner on parole is absolute 


and not subject to review by a court where th 
board, commission, or officer acts according to la^ 
and without violation of, or departure from, posi 
tive statutory requirements.^^ So too, where 


Dist.&Co. 792, 22 Del.Co. 17, 79 
PittsbXegr.X 653--Commonwealth 
V. Quinn, Quar.Sess., 33 Del.Co. 575 
^-Commonwealth v. Gill. Quar. 
Seas., 30 Del.Co. 483—Common¬ 
wealth V. Connors, Quar.Sess., 30 
Del.Co. 39. 

Parole refused 

Pa.—Commonwealth v. Hussell, 19 
Pa.Dist. & Co. 28—Commonwealth 
V. Fotte, 17 Pa.Dist.&Co. 463— 
Commonwealth v. Smith, Quar. 
Sess., 32 Del.Co. 553—Common¬ 
wealth V. Murphy, Quar.Sess., 31 
Del.Co. 211—Commonwealth v. 
Gawkowski, Quar.Sess., 31 Del.Co. 
10—Commonwealth v. Bolster, 
Quar.Sess., 30 Del.Co. 651—Com¬ 
monwealth V. Easrle, Quar. Sess., 30 
Del.Co. 477—Commonwealth v. 
O'Donnell, Quar.Sess., 27 Del.Co. 
177. 

12 . U.S.—Gk>ldsmlth v. Sanford, C. 
CA.Ga.. 132 F.2d 126—Goldsmith 
V. Aderholt, C.CJLGa., 44 P.2d 166, 
certiorari denied 61 S.Ct 216, 282 
TJ.S. 901, 76 XEd. 794—U, S. ex 
rel. Lashbrook v. Sullivan, D.C.I1I., 
66 P.Supp. 648—Milllken v, Mc¬ 
Cauley, D.C.Wash., 20 F.Supp. 202, 
affirmed, C.C.A., Milliken v. McCaul¬ 
ey* 93 F.2d 646, and followed In 
Heslin v. Bungre, 20 F.Supp. 206, , 
affirmed, C.C.A., Fuller v. McCaul-| 
ey, 93 F,2d 1004. 

Cal.—In re Tobin, 20 P.2d 91, 130 
Cal.App. 371. 

D.C—Story v. Rives, 97 F.2d 182, 68 
App.D.C. 325, certiorari denied 69 
S.Ct 71, 805 U.S. 595, 83 KEd. 377 
—^In re Tate, D.C., 63 F.Supp. 961. 

Ky,—Commonwealth v. Polsgrove, 22 
S.W.2d 126, 231 Ky. 750. 

IT.T.—People ex rel. Cecere v. Jen¬ 
nings, 165 N.B. 277, 260 N.Y. 239— 
People ex rel. Kohlepp v. McGee. 
11 N.Y.S.2d 755, 256 App.Div. 792, 
appeal dismissed 26 N.R2d 809, 282 
N.Y. 677—Hines v. State Board of 
Parole, 46 N.Y.S.2d 569, 181 Misc, 
280, affirmed 46 N.Y.S.2d 572, 267 
App.Div. 881—^People v. Weiss, 61 
N.Y.S,2d 229—^People ex rel. Mon¬ 
tana V. McGee, 16 N.Y.S.2d 162. 

OkL—Ex parte Smith, 137 P.2d 259. 
76 Okl.Cr. 405- 

Or.—Fehl v. I^ewis, 64 P.2d 648, 155 
Or. 499. 

Wash.—Idndsey v. Superior Court of 
King County. 204 P.2d 482—Pierce 
V, Smith. 195 P.2d 112, 31 Wash.2d 
62—-Grieve v. Smith, 173 P.2d 168, 
26 Wash.3d 156—Corpus JUris 
guoted in State ex rel. Unden v. 
Bunge, 78 P.2d 516, 518, 192 Wash. 
245. 

46 CLJ. p 1206 note 3. 


Sick parole for purpose of treatment 
Mo.—^Liime v. Blagg, 131 S.W.2d 583, 
345 Mo. 1. 

13. N.Y.—^Hines v. State Board of 
Parole, 56 N.E.2d 572, 293 N.Y. 254 
—OMJonnor v. State Board of Pa¬ 
role, 68 N.Y.S.2d 726, 270 App.Div. 
93—^People ex rel. Kohlepp v, Mc¬ 
Gee, 11 N.Y.S.2d 755. 266 App.Div. 
792, appeal dismissed 26 N.E.2d 
809, 282 N.Y. 677—^Razukas v. New 
York State Dept, of Correction, 62 
N.Y.S.2d 914, 186 Misc. 429, af¬ 
firmed 63 N.Y.S.2d 842, 270 App. 
Div. 1074—Ditchik v. State Board 
of Parole, 46 N.Y.S.2d 664, 181 
Misc. 346-—People ex rel. Montana 
V. McGee, 16 N.Y.S.2d 162—Bits v. 
Canavan, 11 N.Y.S.2d 991, reversed 
on other grounds 12 N.Y.S.2d 862, 
257 App.Dir. 247, affirmed 23 N.E. 
2d 536, 281 N.Y. 699. 

46 C.J. p 1206 note 3 [a]. 

Habeas corpus see Habeas Corpus § 
26 d. 

Mandamus see Mandamus § 210. 
Certiorari 

( 1 ) The text rule applies to judi¬ 
cial review by certiorari or proceed¬ 
ings in the nature of certiorari.— 
Hines V. State Board of Parole, 46 
N.Y,S.2d 569, 181 Misc. 280, affirmed 
46 N.Y.S.2d 672, 267 App.Div. 881— 
Ditchik V. State Board of Parole, 46 
N.Y.S.2d 664, 181 Misc. 346. 

(2) Fact that parole board violated 
positive statutory requirement In 
passing on prisoner's petition for pa¬ 
role or in denying any right to pa¬ 
role would not authorize court on 
certiorari to direct petitioner's re¬ 
lease unconditionally or on parole, 
but most court oould have done 
would be to direct further consider¬ 
ation of his case.—CyConnor v. State 
Board of Parole, 68 N.Y.S.2d 726, 270 
App.Dlv. 93. 

Xo. absence of mandate txom legis* 
latnre, parole commission's decision 
may not be reviewed by court.—Peo¬ 
ple ex rel. Welch v. Slattery, 88 N.Y. 
S.2d 11. 179 Misc. 899. 

truavaUabUity of limited review giv¬ 
en by statute 

^ The limited review given by N. 
Y. Correction Law S 212 is not avail¬ 
able to one imprisoned whose parole 
is under consideration or has been 
acted on, , or of one who has been 
again taken into custody and found 
delinquent after being paroled.—^Ho¬ 
gan V. Canavan, 288 N.Y.S. 876, 246 
App.Div, 734—Ditchik v. State Board 
of Parole, 46 N.Y.S.2d 664, 181 biisc. 
346. 

60$ 


Review held not precluded by paa 

ticnlar statutory provision 
N.Y.—^Hines v. State Board of Parob 

47 N.Y.S.2d 636, 181 Misc. 274. 

Partioiilax matters 

(1) Particular matters held not re 
viewable include the cursory exaix 
ination of a petitioner for parole, 
charge that certain members of th 
board devote p^ of their time t 
outside activities, and the tenor c 
a report of member of parole boar 
giving his personal views and re< 
ommendations.—O'Connor v. Stal 
Board of Parole, 68 N.Y.S.2d 726, 27 
App.Div. 93. 

(2) Parole board's determinatio 
to compel prisoner to serve minimui 
sentence was not subject to review 
by the courts.—^People ex rel. Berj 
man v. Morhous, 37 N.Y.S.2d 17' 
264 App.Div. 978, appeal denied S 
N.Y.S.2d 373, 266 App-Div. 889, motio 
denied 56 N.E.2d 299, 293 N.Y. 69i 
affirmed 66 N.E.2d 853, 295 N.Y. 84; 

(3) A review of, and compariso 
with, other cases in which prlsonei 
with records claimed to be wora 
than petitioner's were released o 
parole will not be undertaken by th 
court.—O’Connor v. State Board c 
Parole, 68 N.Y.S.2d 726, 270 App.Di' 
98—^Ditchik v. State Board of ParoL 
46 N.y.S.2d ’664, 181 Misc. 346—Pe( 
pie ex rel. Von Moser v. New Yor 
State Parole Board, 89 N.Y.S.2d 20 
179 Misc. 897, affirmed 42 N.Y.S.2 
728, 266 App.Div. 896. 

Petition and ShowiniT 

(1) In order to obtain relief froj 
a determination of the board of pt 
role, petition for an order must et 
tabllsh a right to relief which w€ 
formerly available In a certiorari c 
mandamus proceeding.—Ditchik ' 
State Board of Parole, 46 N.Y.S.2 
564, 181 Misc. 346. 

(2) Petition which contained 
mixture of alleged facts, argument 
conclusions of law, and discussion < 
statutory provisions, procedure, pu 
pose of parole statutes, and d< 
terminations of the board in oth< 
matters did not comply with statu 
requiring petition to contain pla 
and concise statement of materi; 
facts, and would be stricken wil 
leave to file petition In proper fori 
—^Hines v. State Board of Parole, ^ 
N,Y.S.2d 585, 181 Misc. 274- 

< 8 ) Judicial Interference should 1 
made only on showing cleanly a sta 
of facts indicating plainly ’ arbitral 
action by an abuse of discretion wii 
which no reasonable man >wou 
agree.—^People ex rel. Von Moser 
New York State Parole Board, 89 il 
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court is vested with authority to parole, the exer¬ 
cise of discretion by it is not subject to review by 
an appellate courtA* 

(2) Matters to Be Considered 

Various matters, including the prisoner's life history, 
his record while In prison, and his crime record, may 
and should be considered by the board or other paroling 
authority in determining his fitness as a parole risk. 

Under the statutes and decisions, a board or oth¬ 
er paroling authority should be of the opinion, be¬ 
fore releasing a prisoner on parole, that there is a 
reasonable probability that, during the period of his 
qualified liberty, he will not violate the law and 
that his release will not be incompatible with the 
welfare and interests of society.^5 In determin¬ 
ing the fitness of a prisoner as a parole risk, the 
board or other paroling authority may and should 
consider many 1hings,i® such as the prisoner’s life 
history, his habits, his previous associates,!*^ his 
age when the crime for which he is undergoing 
punishment was committed,the number of years 
of the term of imprisonment he has served,!^ his 
record while in prison,^® and, of greatest import¬ 
ance, his crime record,^! including prior convic¬ 
tions not included in the charge against him in 
the court wherein he was convicted of his last of¬ 


fense,^2 a crime committed during his escape from 
prison,23 and even misdemeanor convictions and 
convictions under which he did not serve time in 

any institution.24 

(3) Application, Notice, and Hearing or Ex¬ 
amination 

Whether an application and hearing are necessary or 
an Investigation and examination by an officer or board 
are mandatory when a prisoner has served enough of 
his sentence to be eligible for parole depends on the pro¬ 
visions of the parole statute In force at the time. Com¬ 
pliance with statutory requirements as to notice is 
necessary. 

A parole can be secured only in the manner pro¬ 
vided by law.26 Some parole law’s are not admin¬ 
istered automatically when a prisoner becomes eligi¬ 
ble for parole, and under such laws it is incumbent 
on a prisoner desiring a parole to apply therefor 
but where he is eligible for a parole he is entitled 
to apply therefor and, where he does apply at 
such time, he has a right to have his application 
considered,28 notwithstanding his conviction of an¬ 
other crime,2® and of this right he cannot be de¬ 
prived by the court.20 Under other statutes it is 
the mandatory duty of a parole officer, with or with¬ 
out application, to make an examination and inves¬ 
tigation for parole consideration purposes where 


Y,S.2d 200, 179 Misc. 897, affirmed 42 
N.T.S.2d 728. 266 App.Div. 896. 

(4) Evidence that report from su¬ 
perintendent of prison industries was 
not in board’s folder did not es¬ 
tablish that such report had not been 
obWned, and did not support an or¬ 
der directingr board to reconsider pe¬ 
tition for parole, or an order direct¬ 
ing petitioner’s release.—O’Connor v. 
State Board of Parole, 68 N.T.S.2d 
726, 270 App.Div. 98. 

14. Pa.—Commonwealth v. Arbach, 
172 A. an, 118 Pa.Super. 137— 
Commonwealth v. BUrby, Quar. 
Sess., 26 North,Co. 887. 

15- Fla.—Sellers v. Bridges, 15 So, 
2d . 298, 158 Fla. 686, 148 A.L.K. 
1240. 

Tenn.—State ex rel. Neilson v. Star¬ 
wood. 194 S.W.2d 448, 188 Tenn. 
567_’pyoods V. State, 169 S.W. 668, 

. 130 Tenn. 100, Ii.B.A1916!P 581. 

Board must ba of opinion that 
prisoner hM been rehabilitated and 
Is a fit subject for release.—^Lindsey 
V, Superior Court of Kinig County, 
Wash., 204 P.2d 482—^Pierce v. Smith, 
195 P.2d 112, 81 Wash.2d 62. 

le. Cah—^Bx parte Harris. 181 P. 
2d 488, 80 Oal.App.2d 178. 

17- Cal.—Ex parte Harris, supra. 

18- Minn-^tate ex reL Bush y. 
Whittier, 82 If.W.2d 866, 226 btinn., 
356. 


Id. Minn,—State ex rel. Bush v. 
Whittier, supra. 

20. ni.—People ex rel. Michaels v. 

Bowen, 12 N.B.2d 626, 867 Ill. 689. 
ai- Cal.—Ex parte Harris, 181 P.2d 
438, 80 Cal.App.2d 178. 

Pa.—Narcise v. Board of Trustees, 
Eastern State Penitentiary, 9 A2d 
166, 137 Pa.Super. 894—Common¬ 
wealth V. Kirby, Quar.Sess., 26 
North.Co. 837. 

22. Cal.—^ESx parte Harris, 181 P.2d 
438, 80 CalA.pp.2d 173. 

23. Wash.—Wyback v. Board of 
Prison Terms and Paroles, 203 P.2d 
1083. 

24. Cal.—^Ex parte Harris, 181 P.2d 
433, 80 Cal.App.2d 173. 

25^ Pa.—Commonwealth ex rel. 
Lynch v. Ashe, 182 A 229, 320 Pa. 
841. 

26. Pa.—Commonwealth ex rel. 
Lynch v. Ashe, supra—Robinson v. 
Board of Parole, Com.Pl., 66 Dauph. 
Co. 131—Commonwealth ex rel. v. 
Ashe, Com.Pl., 87 Pittsb.Leg.J. 64. 

27 . Pa.—Kinsella v. Board of Trus¬ 

tees. Western State Penitentiary, 
17 A2d 882, 840 Pa. 497. ' 

Application a% expiration of total of 
sentences 

If a prisoner behaves himself well, 
thus entitling himself to commuta¬ 
tion, he is not required to apply for 
constructive parole at expiration of 
each sentence, hut obtains 
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full advantage of a statute by apply¬ 
ing at the expiration of the total of 
minimum sentences.—Commonwealth 
ex rel. Campbell v. Ashe, 15 A2d 409- 
141 Pa.Super. 408. 

Petition for parole is premature 
where the prisoner has not begun 
the service of the sentence In ques¬ 
tion.—Commonwealth v. Cliff, 24 Pa. 
Dist&Co. 364, 86 Sch.LJR. 69, 2 Sch. 
Reg. 266. 

28. Wash.—Corpns Juris quoted in 
State ex rel. Linden v. Bunge, 78 
P.2d 516, 618, 192 Wash.2d 52. 

46 C.J. P 1207 note 7. 

Obligation of board to aot on ap¬ 
plication held not clearly shown by 
facts.—^Lindsley v. Board of Manag¬ 
ers of New Jersey State Prison, 151 
A 294, 107 N.J.Law 51, affirmed 

Lindsley v. Board of Managers of 
New Jersey State Prison, 158 A 842, 
108 N.J.Law 416 and followed In Fer¬ 
raro V. Board of Managers of New 
Jersey State Prison, 161 A, 297, 8 N. 
J.Misc. 625, affirmed 169 A 98, 108 
N.J.Law 402. 

29. Pa.—Narcise v. Board of Trus¬ 
tees, Eastern State Penitentiary, 9 
A2d 165, 187 Pa.Super. 394. 

46 C.J, P 1207 note 7 [a]. 

30. Neb.—Seaton v. State, 192 N.W. 
601, 109 Neb. 828. 

Wash.—Corpus Juris quoted in State 
ex rel.. Linden v. Bunge, 78 P.2d 
616, 618, 192 Wash, 245. 
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a prisoner has completed a prescribed portion of his 
sentence.®^ Indeed, under some statutes, a prison¬ 
er is not entitled to make application^^ or to a hear¬ 
ing before the parole board, the board being mere¬ 
ly required to have him appear and personally to ex¬ 
amine him;33 fjut under other statutes a prisoner 
seeking a parole before the arrival of the time 
when the parole officer is mandatorily required to 
make an examination and investigation may and 
should make an application, and if, in the opinion 
of the officer, the facts justify such action, a hear¬ 
ing on the application may and should be recom¬ 
mended and held.^^ A statute not expressly fixing 
the time within which the paroling authority must 
act has been deemed by necessary implication to 
require the authority to consider parole before the 
expiration of the period in which the prisoner may 

be parolecL^s 

Notice, It is necessary to comply with statutory 
requirements as to giving of notice.36 Where no¬ 
tice is duly given and no action is taken on the 
date stated in the notice, subsequent notices, are. 
not required but it has been both affirmed^ ^ 
and denied^® that, where a parole is refused, further 
notice to the judge and district attorney is nec¬ 


essary before the matter may be reconsidered* 

Release from prison. It is not a condition to the 
jurisdiction of a board of parole to consider and 
deny the prisoner’s application for a parole that 
he be actually released from prison by the warden 
and placed outside the prison walls.^^ 

I 21. -Requisites, Validity, and Accept¬ 

ance 

A purported parole granted without compliance with 
legal requirements Is illegal and void. The board or 
other paroling authority may Impose conditions which 
are not unlawful. Immoral, or impossible of performance, 
and the prisoner has a right to accept the parole with 
its conditions or to reject it, but, until he does accept 
it, it Is not effective. 

In order to entitle a prisoner to a release on 
parole it is necessary that there shall have been a 
compliance with legal requirements,and in the! ab¬ 
sence of such compliance a purported parole is 
illegal and void.^^ The instrument relied on to 
show a parole should be of sufficient formality to., 
show that a parole has been granted by the ap¬ 
propriate authority,^^ and it should contain the 
essential recitals required by law;^^ but a prisoner, 
who has received the benefit of a leave of absence 


31. Old.—Petition of L»easer, Or., 207 (2) Subsequently, however, on alp- Procedure in graa&tiv parole heia not 


P.2d 365 —Bx parte Hlbbs, Or., 190 
Pfc2d 166,, certiorari denied Hlbbs 
V. State of Oklahoma, 69 S.Ct. 25, 
336 tr.S. S35, 93 bJBd. -. 

32. O’Coiihor v.. State Board 
of Parole, 68 N,T.S.2d 726, 270 App. 
Dlv. 93. 

33 , n.T.—O^C onnor y. State Board 
of Parole,, supra—oaines v. State 
Board of Parole, 46 N.T.S.2d 672, 
267 App.Div. 881. 

Bntent of eTOminatlon Is within 
board's discretion,—O’Connor v. State 
Board of PaJrole, 58 N.T.S:2d 728, 270 
App.Dlv. 93. 

Bivei^ent statement. 

Cl) In one case, wherein the only 
matter decided was that the Judicial 
proceeding was properly transferred 
to another county, it was said that, 
under the statutes, the board of pa¬ 
role was required to give prisoner a 
hearing, before passing on his appli¬ 
cation for .parole; that such a hear¬ 
ing contemplates inquiring into the 
prisoner's record in prison, whether 
he will be suitably employed in self-, 
sustaining employment if so re¬ 
leased. and generally into his eligi¬ 
bility for parole; and that, where 
examination of prisoner before- the 
board was limited to ah'effort to ob-' 
tain pcom him an admission of his 
guilt of the crime for Which h^ .was 
oonvicte^ the hearing w^ , insuffl-. 
cjfent.^^Hines ir. State Bo^^ .bf Pa¬ 
role, 44 H.T.S.2a: 666 , ^67 APPtI>iv. *9. 


peal from a decision in the county to 
which the case was transferre<^ the 
rule stated in the text was an¬ 
nounced.—^Hines v. State Board of 
Parole, 46 N.Y.S.2d 572, 267 App.Div. 
881. 

34. Oki.—Petition of Leaser, Cr:; 
207 P.2d 365. 

38. Oal.—Ex parte Harris, 181 P.2d 
433, 80 Cal.App.2d 173. 

SesolntiosL .of autliOzity whereby a 
prisoner of a certain class would au¬ 
tomatically appear for parole con¬ 
sideration eighteen months after 
commitment and six months before 
he would be eligible for. parole, was 
fair and reasonable—^E3x parte Har¬ 
ris, supra. 

36. Wis.—State rql. Zabel v. 
Hannan, 262 N.W. 625, 219 . Wis. 
267. . , 

87. Kan.—^Lynn v. Schneck, 80 P»2d 
1X7, 139 Kan. 138. 

38. Wis,—State ex rel. Isabel v. 
Hannan, 262 N.W. 626, 219 Wis. 
267. 

39. Cal.—Ex parte Knaesche, 72 P. 
2 d 216, -22 CalA.pp.2d 667. 

40. N.T.—^People eX: rel. Duke v. 

Wilson, 297 N.T,S. >aj64,. 261 .APP. 
Div. 914. . 

4L Tenn.—rState ex rel; Neilson v. 
HairWCod, 194 S.W.2d 448,^ 133 
Tenn. 667. 

46 aj-p 12^ note 12. ^ 
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erroneous 

N.Y.—^People ex rel. Hathbourne v.- 
Martin, 27.H.Y.6.2d 109, 261 App. 
Div. inz. 

43. Ill.—^People ex rel. Miller v. 
Nierstheimer, 85 N.E.2d 10,' 402 m, 
599—^People ex rel. Milbum v. 
Nierstheimer, 82 N.B.2d 488, 40i 
Ill. 465, certiorari denied 69 S.Ct 
402, 835 U.S. 904, 93 L:Bd. % 
Parole granted without anrangements 
for proper home .and employment 
HI.—^People ex rel. Miller v. Niers- 
•theimer, 86 N.B. 10. 402 lU. 699— 
People ex rel, Milbum v. Niersthei- 
mer, 82 N.B.2d 438, 401 lih 465, cer¬ 
tiorari denied 69 S.>Ct..402, 335 U.S. 
904,^ 93 L.Bd. r—% 

43. Cal.—People v* Cohson, 237 P. 
799, 72 Cal.App. 609. 

46. CJ. P 1207 note 13. . . 

44. Mo.—Ex paj^te Co^wall, 122 S. 
W. 6 i 6 , 228 M 6 . 269, 136 Am,S.B. 
607. 

46 d.J. P 1207 note 14 [^1, Cb]. 

Bxeouthre' ord^ . transferring cus¬ 
tody of prlsohinr from ^tate to fed- 
raal o^clals on condition tlmt be. be 
returned to state penitentiary if re¬ 
leased from federal pr&dh before 
expiration of sentence to state peni¬ 
tentiary did net cohstliute pairole.^— 
Jones y. Morrpw; ^ 2,1 P .24 219, 154 
Kan; is*. ‘ 

Original p^le may not be 
^o^lamdlcM by reciWsrin cbpies .of 
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granted by the governor is not in a position to claim 
that the leave was illegal because not attested by 
the secretary of state and not bearing the seal of 
the state.^? There is no authority for the issuance 
of a constructive parole as of a prior date.^® 

Conditions and acceptance. The officer or board 
vested with authority to grant paroles may impose 
conditions as long as they are not unlawful, im¬ 
moral, or impossible of performance.^^ The gov¬ 
ernor may gfrant a parole conditioned as under a 
parole law and rules of a board created thereby, 
regardless of the constitutionality of the law, where 
the conditions referred to are within the limita¬ 
tions just prescribed.'*^ A parole may not be grant¬ 
ed, however, with an illegal condition attached.*® 
Conditions attached to a parole that are to extend 


beyond or be performed after the expiration of 
the term for which the prisoner was sentenced have 
been held to be illegal,but there is also substan¬ 
tial authority to the contrary.^i 

A parole does not become effective until it has 
been accepted by the prisoner.52 He has a right 
to accept it with its conditions^® or to reject it;®* 
and he is not required,®® and may not be requVed 
by the parole board,®® to accept it; but he may 
not merely by rejecting the condition attached con¬ 
vert a parole order into an unconditional parole.®^ 

Proceeding to determine vaVdity, In a proceed¬ 
ing to determine the validity of a parole, the paroled 
prisoner is a necessary party.®® A parole granted 
without jurisdiction may be questioned by the state 
at any time.®® 


a revocation order.—^Llme v. Blagg, 
131 S.W.2d 583, 345 Mo. 1. 

45. Okl.—parte Malsh, 52 P.2d 
86 , 58 Okl.Cr. 271. 

46. Pa.—Commonwealth ex rel. Mor¬ 
gan V. Smith. 22 A.2d 228, 146 Pa. 
Super. 354. 

47. Fla.—^Dear v. Mayo, 14 So.2d 
267, 153 Fla. 164, certiorari denied 

64 act 42, 320 U.S. 766, 88 L.Bd. 
458. 

K.T.- 7 -People ex rel. Dote v. Martin, 
63 N.T.S.2d 827, 269 App.Div. 59. 
Okl.—Ex parte Smith, 37 P.2d 1106, 

65 Okl. 393—Ex parte Sherman, 159 
P.2d 755, 81 Okl.Cr. 41—Ex parte 
Snyder, 159 P.2d 752, 81 Okl.Cr. 34 
—^In re Edwards, 154 P.2d 105, 79 
Okl.Cr. 259—^Bx parte Edwards, 146 
P.2d 311, 78 Okl,Cr. 213 t-Ex parte 
Barrett 132 P.2d 667, 76 Okl.Cr. 
414—^Ex parte Mose, 124 P.2d 264, 
74 Okl.Cr. 134—iEx parte Ford, 287 
P. 1057, 46 Okl.Cr. 247—Ex parte 
Butler, 269 P. 786, 40 Okl.Cr. 434. 

Pa.—Commonwealth v. . Tompkins, 
Quar.Sess., 33 Dei:Co. 437. 

Tt—Ex parte Gordon, 165 A. 906, 105 
Vt 277. 

46 C.J. p 1207 note 17. 

Particxilar co&ditioxts upheld 

(1) Agreement requiring parolee If 
convicted of a felony committed out¬ 
side the state- to serve balance of 
sentence from date of release on 
parole until expiration of maximum 
8 entence.-r-People ex rel. Jankowski 
V. Morhous, 77 N.T.S.2d 401, 273 App. 
DIv. 929. 

( 2 ) Condition that alien prisoner 
shall be depoi^Od.—Secchi v. TJ. S. 
Bureau of Immigmtibn, D.C.Pa., 58 
F.Supp. 569. 

(3) Condition that convict shfUl 
immediately, on his release, leave the 
state and remain out of the state 
for a period of twenty years.—Ex 
parte Shermap, 159 J?,2d 766, 81 Okl. 

67 C.J.S.—39 


Cr. 41—Ex parte Snyder, 169 P.2d 
752, 81 Okl.Cr. 34. 

(4) Condition that ill prisoner 
shall take treatment, and surrender 
himself to sheriff after treatment is 
completed.—Gray v. Graham, 278 P. 
14, 128 Kan. 434. 

(5) Condition that parolee shall 
forfeit his time on parole if he com¬ 
mits and is convicted of a felony 
either In the state or any other state. 
—^People ex rel, Marks v. Brophy, 68 
N.B.2d 497, 293 N.Y. 469. 

( 6 ) Requirement of making peri¬ 
odic reports. 

U.S.—^U. S, ex rel. Jacobs v. Bare, 
C.C,A.Mich„ 141 F.2d 480, certiora¬ 
ri denied 64 S.Ct. 1262, 322 U.S. 751, 
88 L.Ed. 1581. 

Cal.—^Ex parte Falcon!. 71 P.2d 948, 
22 Cal.App.2d 604. 

46 OJ. p 1207 note 17 [b]. 

(7) Other conditions held valid.— 
U. S. ex rel. Jacobs v. Bare, C.C.A. 
Mich., 141 F.2d 480, certiorari denied 
64 S.Ct. 1262, 822 U.S. 761, 88 L.E3. 
1581—46 CJr. p 1207 note 17 [b], [c]. 
Parole hoard must fix conditions 
Tenn.—State ex rel. Neilson v, Har¬ 
wood, 194 S.W.2a 448, 183 Tenn. 
567. 

48. Tex.—^Bx parte Redwine, 236 S. 
W. 96, 91 Tex.Cr. 83. 

49- N.Y.—^People ex rel. Ingenito v, 
Warden and Agent of Auburn Pris¬ 
on, 46 N.Y.S.2d 72. 267 App.Div. 
295, affirmed 59 N.E.2d 174, 298 
N.Y. 803, 

50. Idaho .—XiL re Prout, 86 P. 275, 
12 Idaho 494, 5 D.RJL,N.S., 1064, 10 
Ann.Cas. 199. 

Ind.—Woodward v. Murdock, 24 N.B. 
1047, 124 Ind. 439. 

51. Ala.—Fuller v. State, 26 So. 146, 
122 Ala. 33, 82 Am.S.R. 1, 46 I 1 .RJL 
503. 

46 0,J. P 1307 note 20, 
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52. Cal.—^Ex parte Peterson; 92 P.2d 
890, 14 Cal.2d 82. 

Okl.—^Bx parte Sherman, 159 P.2d 
755, 81 Okl.Cr. 41—Ex parte Sny¬ 
der, 159 P.2d 762, 81 Okl.Cr. 34. 

46 C.J. p 1208 note 21 . 

Parole agreement is necessary.— 
People ex rel. Miller v. NierstheSmer, 
86 N.B.2d 10, 402 Ill. 599—People ex 
rel. Milbum v. Ni'ersthelmer, 82 N.R 
2d 438. 401 Ill. 465, certiorari denied 
69 S.Ct 402, 335 U.S. 904, 93 Lr.Bd. 


53. Okl.—Ex parte Sherman, 159 P. 
2d 755, 81 Okl.Cr. 41—Ex parte 
Snyder, 159 P.2d 762, 81 Okl.Cr. 34. 

Effect of acceptance see infra 3 22. 

54. Ark.—Gulley v. Apple, 210 S.W. 
2d 514, 213 Ark. 350. 

Cal.—Ex parte Tenner, 128 P.2d 388, 
20 Cal.2d 670—^Lee v. Superior 
Court in and for Contra Costa 
County, 201 P.2d 882, 89 Cal.App.2d 
716. 

N.C.—State v. Johnson, 55 SJS.2d 
690, 230 N.C. 743. 

Okl.—^Ex parte Sherman, 169 P.2d 
755, 81 Okl.Cr. 41—^Bx parte Sny¬ 
der. 159 P.2d 762, 81 Okl.Cr. 34. 
S.D.—Ex parte Colcord, 207 N.W. 
213, 49 S.D. 416. 

Wash.—^Pierce v. Smith, 196 P.2d 112, 
31 Wash.2d 52. 

55. - N.Y.—^People ex rel. Kleinger v. 
Wilson, 5 N,Y.S.2d 934, 254 App. 
Div. 406. 

56. Cal.—^Ex parte Peterson, 92 P.2d 
890, 14 Cal.2d 82. 

57. Cal.—^Bx parte Peterson, supra. 

68 . N.Y.—People v. Townsend, 112 
N.B. 334, 218 N.Y. 615, rehearing 
denied 112 N.B. 1070, 218 N.Y. 646. 

69. Pa.—Commonwealth v. Harra- 
dine, 25 A.2d 576, 148 PaSuper. 
461. 
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-Construction, Operation, and Ef¬ 
fect 

a. In general 

b. Operation and effect 

a. In Cfeneral 

A parol« is conditional; In case of doubt, It will be 
construed most beneficially to the convict and most 
strongly against the sovereign power. 

A parole agreement is a contract between the 
prisoner and the state and it must necessarily 
presuppose a valid imprisonment in the first in¬ 
stance.®^ 

A parole is conditional®2 and is subject to all the 
conditions imposed when it was granted;®^ and 
ordinarily compliance with the conditions is re¬ 
quired,®^ A prisoner accepting a parole does so 
subject to the conditions imposed by the authority 
granting it,®® and he thereby becomes bound by 
the conditions®® and the express terms of the pa- 
roIe.®7 

Where the intention of the parties is doubtful, a 
parole is to be construed most beneficially to the 
convict and most strongly against the sovereign 
power.®® A statement of a reason for granting the 
parole will not be construed as placing a limita¬ 


tion on the duration of the parole,®® 

It is held that the state is not bound to furnish 
emplo>Tnent for a paroled convict.'^® However, a 
statute requiring the department of public welfare 
to provide a paroled prisoner with a suit of clothes, 
transportation to the county where he has secured 
€mplo>*ment, and a specified sum of money is man¬ 
datory,*^ and the right of a parolee to the benefits 
enumerated in the statute may not be waived by 

himJ2 

b. Operation and Effect 

A parole does not terminate the prisoner's sentence 
or restore his civil rights; and, although he Is condU 
tionally released from actual custody, he remains In legal 
custody and Is constructively a prisoner. 

The status of a paroled prisoner is the same 
whether he is paroled by the trial court or by the 
executive.'^® Although the parole grants him par¬ 
tial liberty and allows him greater freedom of move¬ 
ment than he had previously, it does not change his 
status'^® as a convict.^® Both under statutes ex¬ 
pressly so providing and otherwise, a paroled pris¬ 
oner, although conditionally released from actual 
custody, remains in legal custody and is construc¬ 
tively a prisoner of the state or nation, as the case 
may be,*^® regardless of whether such conditional 


ea S.D.— IjX parte CJolcord, 207 N. 
W. 213, 49 S.D. 416. 

ei. 3Pla.—Sellers v. Bridges, 16 So. 
2d 293, 153 Fla. 586, 148 A.L..H. 
1240. 

es. U.S.—^Hagewood v. People of 
State of California, D.C.Cal., 62 
F.Supp. 151. 

Condition, of acceptance by army 
A parole board's grant of special 
service parole to state prison inmate, 
subject to his acceptance by army, 
was purely conditional and he was 
not entitled to discharge from prison 
after army's refusal to accept him. 
—Hagewood v. People of State of 
California, supra. 

S3. K.Y.—^People ex rel. Liezert v. 
Poster, 67 N.T.S.2d 656, 188 Misc. 
142. 

Authority to impose conditions see 
supra S 

GA Fla.—Sellers v. Bridges, 16 So. 
2d 293, 153 ^a. 586, 148 A.Ii.H. 
1240. 
violation 

(1) One who was paroled on con¬ 
dition that he remain out of state 
until expiration of maximum sen¬ 
tence violated parole by returning 
without knowle^e or consent of i«l- 
role board.—People ex rel. Lyman v. 
Smith, 186 K.SL 159, 352 Ill. 496. 

<2> Unsatisfactory military serv¬ 
ice may constitute violation of a pa¬ 


role.—Ex parte Wright, 52 A.2d 419, 
139 KJ.Eq. 515. 

(3) Revocation of parole for vio¬ 
lation of Its terms see infra 5 28 a. 

65. Mo,—In re Mounce, 269 S.W. 
385, 307 Mo. 40. 

46 C,J, p 1208 note 23. 

Acceptance of parole and conditions 
thereof as waiver of right to ap¬ 
peal see Criminal Ijaw S 1668. 

66 . Okl.—^Ex parte Edwards, 146 P. 
2d 311, 78 Okl.Cr. 213. 

Vt.—^Ex parte Gordon, 165 A. 905, 106 
Vt 277. 

67- Ark.—Gulley v. Apple, 210 S.W. 

2d 514, 213 Ark. 350. 

Cal,—Ex parte Tenner, 128 P.2d 388, 
20 Cal.2d 670. 

Wash.—Pierce v. Smith, 196 P.2d 112, 
31 Wash.2d 62. 

GS. S.O.—Crooks v. Sanders, 115 S.E. 

760, 123 S.C. 28, 28 AL».R. 940. 
Provlsloii. for forfeituze 
A parolee's agreement that he 
should forfeit his time on parole if 
convicted of a felony, either in the 
state or any other state, must be 
construed so as to reciuire a for¬ 
feiture only in the event of convic¬ 
tion of a crime known to the laws 
of the state as a felony; it does not 
extend to conviction of a crime made 
punishable only by fedend laws, 
such as conviction of using the mails 
to defraud and conspiring so to do.— 
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People ex rel. Marks v. Brophy, 58 
N.B.2d 497, 293 N.Y. 469. 

69. Kan.—Barber v. Beal, 176 P.2d 
106, 162 Kan. 244. 

70. S.D.—^Ex parte Colcord, 207 N. 
W. 213, 49 S.D. 416. 

Arrangements for employment as es¬ 
sential to validity of parole see 
supra § 21 . 

71. Ky.—Commonwealth ex rel. De¬ 
partment of Public Welfare v. 
Polsgrove, 61 S.W.2d 1076, 250 Ky. 
124. 

72. Ky,—Commonwealth ex rel. De¬ 
partment of Public Welfare v. 
Polsgrove, supra. 

73. Mo.—^Mattes v. Taylor, 158 S.W. 
2d 833, 348 Mo. 434. 

7A Utah.—^McCoy v. Etorris, 160 P. 
2d 721, 108 Utah 407. 

75. Ala.—Summers v. State, 15 So. 
2d 600, 31 Ala.App. 264, certiorari 
denied 15 So.2d 502, 244 Ala. 672. 

76. U.S.—U. S. ex rel. Nicholson v. 
Dillard, aCJLVa., 102 F.2d 94— 
Jarman v. U. S., C.C.A.Va., 92 F.2d 
309—U. S. ex rel. Rowe v. Nichol¬ 
son, C.CJLVa., 78 F.2d 468, certio¬ 
rari denied Rowe v. Nicholson, 66 
S,Ct 118, 296 U.S. 673, 80 L.Bd. 405 
—S. ex rel. Gutterson v. Thomp¬ 
son, D.C.N.M., 47 F.Supp. 160, af¬ 
firmed, C.CA., 185 F.2d 626, certio¬ 
rari denied 64 S.Ct. 62, 320 U.S. 
756, 88 LuEd. 450. 

Ala.—^Pinkerton v. State, 198 So. 167, 
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release was prior to the violation'^^ or expiration^^ i or other paroling authority,or, according to some 
of the parole, or his final discharge by the board 1 authorities, prior to the expiration of the term of 


29 AlauApp. 472, followed in 
Lemons v. State, 198 So. 162, first 
case, 29 Ala.App. 484, certiorari de¬ 
nied 198 So. 162, 240 Ala. 148, cer¬ 
tiorari denied Pinkerton v. State, 
198 So. 162, 240 Ala. 123. 

Cal.—^In re Marzec, 154 P.2d 873, 25 
Cal.2d 794—^Bx parte Taylor, 13 P. 
2d 906, 216 Cal. 113—Ex parte Sil- 
verstein, 126 P.2d 962, 52 €al.App. 
2d 725—In re Tobin, 20 P.2d 91, 
130 Cal.App. 371—^Ex parte Daniels, 
288 P. 1109, 106 Cal.App. 43. 

Fla.—Sellers v. Bridges, 15 So. 2d 293, 
153 Fla. 586, 148 A.L.R. 1240. 

Ga.—Johnson v. Walls, 194 S.E. 380, 
185 Ga. 177. 

Ill.—^People V. Mikula, 192 N.B. 546, 
357 Ill. 481. . 

Ky.—Mahan v. Buchanan, 221 S.W. 

2d 945. 310 Ky. 832. 

Mich.—^Ex parte Dawsett, 19 N.W.2d 
110, 311 Mich. 588—^People v. Ben- 
doni, 248 N.W. 627, 263 Mich. 295. 
Mo.—Corpus Juris cited in. State v. 
Brinkley, 193 S.W.2d 49, 68, 354 
Mo. 1051. 

N.T.—^People ex rel. Natoli v. Lew¬ 
is, 41 N.E.2d 62, 287 N.T. 478— 
People ex rel. Somaberger v. Mar¬ 
tin, 42 N.T.S.2d 201, 266 App.Div. 
48—^People ex rel. Llezert v. Fos¬ 
ter, 67 N.Y.S.2d 556, 188 Misc. 142 
—^People ex rel. Madden v. Barr, 
257 N.Y.S; 395, 143 Misc. 716. re¬ 
versed on other grounds People ex 
rel. Guillaume v. Barr, 257 N.Y.S. 
1029, 236 App.Div. 721 and People 
ex rel. Sullivan v. Barr, 267 N.Y.S, 
1029, 236 App.Div. 721, afiEirmed 184 
N.B. 102, 260 N.Y. 582. Reversed 
on other grounds People ex rel. 
Madden v. Barr, 258 N.Y.S. 546, 236 
App.Div. 319, affirmed 184 N.E. 101, 
260 N.T. 581. 

N.D.—^Hager v. Homuth, 276 N.W. 
668 , 68 N.D. 84. 

P€L—Commonwealth ex rel, Lemer v. 
Smith, 30 A.2d 347, 151 PaSuper. 
265. 

Utah.—^McCoy v. Harris, 160 P.2d 
721, 108 Utah 407. 

Vt.—^Bx parte Gordon, 165 A. 905, 105 
Vt. 277. 

46 C.J. p 1208 notes 26-28. 

Parole regulations as prison regula¬ 
tions 

Rules and regulations for conduct 
of paroled prisoner are rules and 
regulations of prison.—^Ex parte Sil- 
verstein, 126 P.2d 962, 52 OalA.pp.2d 
725. 

Control or jurisdiction and waiver 
thereof 

(1) The United States board of 
parole has jurisdiction over appli¬ 
cants to whom parole is granted.— 
U. S. ex . rel. Jacobs v. Bare, C.C.A 
Mich., 141 F.2d 480, certiorari denied 
64 S.Ct 1262, 322 U.S. 751, 88 L.Ed. 
168L 


(2) A parole by United States pa¬ 
role board conditional on alien pris¬ 
oner's deportation does not confer 
any right of general, absolute, and 
immediate release, and when immi¬ 
gration officials make necessary ar¬ 
rangements for the deportation the 
prisoner must be delivered to them. 
—Secchi V. U. S. Bureau of Immi¬ 
gration, D.C.Pa., 58 F.Supp. 569. 

(3) A parolee who comes back to 
his own district from which he was 
sentenced, or goes to some other dis¬ 
trict, is under the jurisdiction of the 
parole officer, who is usually the lo¬ 
cal probation officer.—Ex parte Wil¬ 
son, D.C.Tex., 62 F.Supp. 793. 

(4) Division of pardons and pa¬ 
roles did not, by granting temporary 
and conditional parole, surrender 
control of prisoner.—^People v. Hill, 
177 N.E. 723, 345 Ill. 108. 

(5) The state does not waive juris¬ 
diction over an offender by releasing 
him on parole.—^People ex rel. Rich¬ 
ardson V. Ragen, 79 N.E.2d 479, 400 
Ill. 191. 

( 6 ) A pardon and restoration to 
citizenship while a person is under 
parole does not deprive the parole 
board of jurisdiction over him where 
he receives the pardon and restora- 

I tion to citizenship conditionally and 
on the understanding that they shall | 
not in any way interfere with the 
conditions on which he was released 
from imprisonment, and he accepted 
release on parole subject to all the 
rules of the parole board and all the 
laws relating to paxole.—^People ex 
rel. Sullivan v. Barr, 257 N.Y.S. 
1029, 236 App.Div. 721, affirmed 184 
N.E. 102, 260 N.Y. 582, followed in 
People ex rel. Sullivan v. Ashworth, 
59 N.T.S.2d 10, 270 App.Div. 179. 

(7) The board of pardons in parol¬ 
ing a prisoner may permit him to go 
outside* the state and still retain 
jurisdiction over him.—^Bartel v. 
O’Grady, 292 N.W. 383, 138 Neb. 184. 

( 8 ) Where Michigan prisoner was 
paroled to warden for delivery to 
sheriflC of a county in New York, and 
such delivery was subsequently con¬ 
summated, prisoner's surrender for 
delivery to state of New York was 
not in the nature of an extradition 
to New York and a complete relin¬ 
quishment of jurisdiction by state of 
Michigan, but prisoner's status re¬ 
mained that of a paroled prisoner 
whose visitation and supervision 
were assumed by New York.—Ex 
parte Dawsett, 19 N.W.2d 110, 311 
Mich. 588. 

(9) A state does not waive or lose 
Jurisdiction over person on parole by 
relinquishing him to another state 
in extradition proceeding, and he Is 
still subject to terms of parole. 
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U.S.—U. S. ex rel. Hunke v. Ragen. 

C.C.AIU.. 158 P.2d 644. 

Mich.—Jurezyzyn v. Pascoe, 25 N.W. 

2d 609, 316 Mich. 529. 

(10) However, a state, by releas¬ 
ing defendant on a parole which pro¬ 
vided that he should submit himself 
to the custody of the U. S. marshal 
who should be responsible for de¬ 
fendant's conduct, thereby waived its 
right to retain exclusive jurisdiction 
of the person of defendant until the 
completion of sentence he was then 
serving in the state penitentiary, 
and consented to the exercise of 
jurisdiction by the federal govern¬ 
ment over the person of petitioner.— 
Rooney v. Hunter, D.C.Kan., 64 P. 
Supp. 165. 

(11) Also, the United States may 
waive Its right to custody of paroled 
federal penitentiary prisoner, and 
such waiver may be evidenced by its 
failure to take some affirmative ac¬ 
tion or to intervene and its silence 
when state asserts jurisdiction over 
prisoner by taking him into custody 
for violation of terms of parole from 
state prison.—^Bx parte Sllversteln, 
126 P.2d 962, 52 Cal.App.2a 725. 

(12) Extradition to serve remain¬ 
der of sentence of paroled prisoner 
previously surrendered to another 
state see Extradition ( 21 b. 

77. Ill.—^People ex rel. Barrett v. 

Dixon, 56 N.B.2d 816, 387 III. 420. 

Status after violation 

(1) From time of violation of pa¬ 
role, prisoner ceased to be under le¬ 
gal custody of department of public 
welfare and was in legal effect on 
the same plane ais an escapee from 
custody and control of warden.— 
People ex rel. Barrett v. Dixon, 56 
N.E.2d 816, 387 Ill. 420. 

(2) His status and rights during 
the time he remains at large after 
violation are analogous to those of 
an escaped convict—^Taylor v. 
Squier, C.C.AWash., 142 P.2d 737. 

(3) Indeed, it is broadly stated 
that the status of a parole violator 
is that of an escaped convict 

U.S.—^Rogoway v. Warden, C.O.A. 

Wash., 122 F.2d 967—U. S. ex rel. 

Hall V. McGowan, D.C.Mlmu, 80 F. 

Supp. 792, affirmed, C.C.A., Hall v. 

McGtowan, 174 F.2d 902. 

Kan,—Graves v, Amrine, 118 P.2d 

542, 154 Kan. 407. 

Okl.—^Ex parte Foster, 61 P.2d 37, 60 

Okl.Cr. 60. 

78. Cal.—^Ex parte Sllversteln, 126 

P.2d 962, 52 CalApp.2d 725. 

79. Minn.—State ex rel. Bush v. 

Whittier, 32 N.W.2d 856, 226 Minn. 

356. 

Discharge see infra 9 26. 
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his sentence.*® He remains under conviction*^ 
and is still serving his sentence.*^ The parole does 
not vacate, set aside,** or terminate*^ the sentence, 
shorten the term,** or restore the convict’s civil 
rights ;** and according to some authorities it does 
not affect the sentence at all,*^ and does not even 
suspend it;** but according to other authorities a 
parole suspends the execution of the penalty until 
the termination of the parole.** According to some 
authorities a parole is not a commutation of sen¬ 
tence or punishment,*® but according to others it 
is tantamount to a commutation as substituting 


a lesser punishment for that imposed by the sen¬ 
tence.*^ 

A void parole has no effect on the original judg¬ 
ment;** and, where the sentence is lawful, a pris¬ 
oner at large on an illegal and void parole is on 
the same plane as an escapee.** 

Fines and costs. Some paroles, and the laws un¬ 
der which they are granted, are regarded as not 
interfering with enforcement of the payment of 
fines and costs of prosecution;*^ but it has been 
held that, during the continuance thereof, a parole 


Prisoner coznplsrin^ with require¬ 
ment of monthly report* 

111.—^Purdue v. Hagen, SO N.E.2d 637, 
376 ni. 08. 

80. U.S.—^People ex rel. Tower v. 
Hunt, D.C.N.Y.. 36 F.Supp. 49— 
People ex rel. Kurzynski v. Hunt, 
D.C.N,T., 25 P.Supp. 647. 

trntil expiration of maximtiTn term 
specified 

<1) Where, as discussed infra S 
26, a statute prohibits a discharge 
from parole prior to the expiration 
of the full maximum term for which 
the prisoner was sentenced, a pcuroled 
prisoner remains in the legal custody 
of the prison warden until the ex¬ 
piration of the maximum term of his 
sentence.—^People ex rel, Kurzynski 
V. Hunt, 204 N.Y.S, 276, 250 App. 
Div. 378^PeopIe ex rel. Depew v. 
New York State Board of Parole, 70 
N.Y.S.2d 446, 189 MIsc. 321—Lehrman 
V. State, 29 N.Y.S.2d 635, 176 Misc. 
1022. 

(2) A parole is a conditional re¬ 
lease effective until expiration of 
maximum sentence unless convict is 
sooner pardoned, and paroled convict 
during such period remains in legal 
custody of warden of prison from 
which he is paroled.—Summers v. 
State, 16 So.2d 500, 31 AlaA.pp. 264, 
certiorari denied 15 So.2d 602, 244 
Ala. 672. 

(3) Amendatory statute, providing 
for continuance of parole until ex¬ 
piration of parolee^s maximuin sen¬ 
tence, without reduction for good 
time, is inapplicable to parole of one 
sentenced before passage thereof.— 
U. S. ex rel. Ajtderson v. Anderson, 
D.'C.Minn., 8 F.Supp. 812, affirmed, 
aCJL, 76 P.2d 876. 

81. III.—People V. Hill, 183 N.E. 17, 
360 HI. 129—^People v. Purka, 80 
N.B.2d 99, 307 IlLApp. 242. 

Mo.—State v. Brinkley, 193 S.W.2d 
49, 354 Mo, 1051. 

Paroled person as remaining charged 
. > with crime within meaning of ex¬ 
tradition law see Extradition 9 9. 
Parole does not obliterate crime or 
forgive offender 

. Pa.—Commonwealth ex reL Banks 
V. Cain, 28 A.2d 897, 346 Pa, 581, 
143 A.lfJSL 1473. 


82. tr.S. —U. S. ex rel. Gutterson v. 
Thompson, D.C.N.Y., 47 F.Supp. 
150, affirmed, C.C.A., 135 P.2d 626. 
certiorari denied 64 S.Ct. 62, 320 
U.S. 755, 88 L-Ed. 450. 

Ky.—^Mahan v. Buchanan, 221 S.W. 

2d 945, 310 Kv. 832. 

Mich.—^Ex parte Dawsett, 19 N.W.2d 
110, 311 Mich. 588. 

N.Y.—Application of White, 2 N.Y.S. 

2d 582, 166 Misc. 481. 

Credit of time lawfully on parole 
toward fulfillment of term see 
Criminal Law § 1995 d <5>. 

Waiver of riglit to require service 
The state, by placing a prisoner 
on banishment parole, does not waive 
right to require service of sentence 
unless prisoner at some future time 
returns voluntarily to state.—^People 
ex rel. Barrett v. Dixon, 56 N.K2d 
816, 387 HL 420. 

83. Pa.—Commonwealth ex rel. 
Banks v. Cain, 28 A2d 897, 345 Pa. 
581. 143 AL.R. 1473. 

46 C.J. P 120$ note 32. 

Sentence remains in force 
Mo.—State v. Brinkley, 193 S.W.2d 
49, 354 Mo. 1051. 

84. Fla.—Sellers v. Bridges, 15 So. 
2d 293, 153 Fla. 58$, 148 A.L.R. 
1240- 

Ky.—^Mahan v. Buchanan, 221 S.W.2d 
945. 310 Ky. 832. 

N.Y.—^Lehrman v. State, 29 N.T.S.2d 
636, 176 Misc. 1022—Hayes v. 

State, 50 N.Y.S. 492. 

Judgment 

(1) Judgment committing person 
to custody of prison authorities is 
still in effect.—McCoy v. Harris, 160 
P.2d 721, 108 Utah 407. 

<2) Banishment parole wherein 
convict was commanded to leave 
state of conviction and go to desig¬ 
nated state to serve parole under su¬ 
pervision of latter state’s department 
of welfare did not operate, like a 
pardon, as a complete discharge of 
the judgment of conviction.—People 
ex rel. Boss v. Becker, 47 N.3B1.2d 476, 
382 HI. 404. 

8 &i U.S.—Anderson v. Corail, Kan., 
44 S.Ct. 48, 263 U.S. 198, 68 KEd. 
247—^In re Wright, 51 F.Supp, 639, 
amended Johnston v. Wright, D.C. 
Cal,, 137 F.2d 914. . 

.612 


Sick parole gave the prisoner no 
reduction in sentence.—^Lime v. 

Blagg, 131 S.W.2d 683, 345 Mo. 1. 
Balance of sentence 
A parolee was not entitled to be 
relieved of the balance of a sentence 
until discharged by an order of the 
department of public welfare.—^Peo¬ 
ple ex rel. Barrett v. Crowe, 65 N.B. 
2d 84, 387 Ill. 53. 

86 . N.Y.—^Lehrman v. State, 29 N. 
Y.S.2d 635, 176 Misc. 1022—Hayes 
V. State, 60 N.T.S.2d 492. 

87. Pa.—Commonwealth ex rel. 

Banks v. Cain, 28 A2d 897, 345 Pa. 
581, 143 AL.R. 1478. 

Sentence is not changed 
U.S.—^People ex rel. Kurzynski v. 
Hunt, D.C.N.Y., 25 F.Supp. 647. 

88 . U.S.—In re Wright, D.C.Cal., 61 
F.Supp. 639, amended, C.C.A, 
Johnston v, Wright, 137 F.2d 914— 
U. S. ex rel, Gutterson v. Thomp¬ 
son, D.C.N.Y., 47 P.Supp. 160, af¬ 
firmed, C.C.A, 135 F.2d 626, cer¬ 
tiorari denied 64 S.Ct. 62, 320 U.S. 
755, 88 L.Ed. 450. 

N.Y.—Application of White, 2 N.Y. 

S.2d 582, 166 Misc. 481. 

46 CJ. P 1208 note 31. 

89. Ky.—Commonwealth v. Pols- 
grove, 22 S.W.2d 126, 231 Ky. 760. 

Tex.—Argon v. State, 58 S.W.2d 108, 
123 Tex.Cr.R. 161. 

46 C.J. p 1208 note 80. 

Under statute fthanginff nxle 
W.Va.—Watts v. Skeen, 54 SJES.2d 
563. 

90. Kan.—Powell v. Turner, .207 P. 
2d 492, 167 Kan. 524. 

Pa.—Commonwealth ex rel. Banks v. 
Cain, 28 A.2d 897, 345 Pa. 681, 143 
A.L.R. 1473. 

46 CJ*. p 1208 note 34. , 

91. U.S.—^Duehay v. . . Thompson, 

Wash., 223 F. 305, 138 GCJL 647, 

Utah.—State v. State Board of Cor¬ 
rections, 52 P. 1090, 1^ UtaJhL 478. 

92. Mich.—^Ex parte Drye, 229 N.W. 
628i 260 Mich. 210. 

93. HI.—People ex ‘ rel. Miller v. 
Nierstheimer, ,85 NJEB.2d 10, 402 
HI. 599. . 

94. Pa.—Commonwealth ex reh 
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precludes enforcement of payment of a fine and 
costs.®5 

Other offenses and arrest or imprisonment there¬ 
for. A parole or license to be at liberty has refer¬ 
ence, and its operation is limited, to the particular 
offense specified therein and the sentence imposed 
on conviction thereof and it docs not relieve the 
convict from serving a sentence under another con- j 
viction,^" although both sentences run concurrent¬ 
ly.®^ It has been held that a person convicted of 
murder, and released on parole by the governor, 
may nevertheless be arrested and detained under a 
process on an indictment for another murder.®® 
According to other authorities, however, a prisoner 
under parole is immune from arrest for a crime 
committed prior to his conviction,^ although he may 
be brought to trial on an order requiring his produc¬ 
tion at the trial by the parole officer;® and it has 
been held that he cannot be imprisoned under a for¬ 
mer conviction for a petty offense.® 

§ 23. Revocation, Suspension, or Modi¬ 

fication 
a. In general 


b. Time 

c. Proceedings 

d. Effect on allowance for good conduct 
a. In General 

Th^ board or other body or offleer Invested by con* 
stitution or statute with authority for this purpose may 
; revoke a parole for violation of the conditions thereof; 
i and the parole violator may be retaken or rearrested and 
required to serve the uhexpired balance of the maximum 
term to which he was sentenced. 

Authority to revoke a parole is possessed by the 
board or other body or officer on whom it is con¬ 
ferred by constitution or statute.^ In some juris¬ 
dictions a board has the exclusive prerogative to 
revoke a parole,® while in others it is, or at one 
time was, within the power of thg governor without 
action of the parole board,® or of the governor as 
well as of the parole board,*^ or of the executive 
department, as well as of the warden,® to revoke or 
terminate paroles. 

Subject to the provisions of various statutes and 
of rules and regulations made by virtue thereof, 
a parole may be revoked for cause® or for a viola- 


Banks v. Cain. 28 A.2d 897, 345 Pa. 
681, 143 A.L.R. 1473. 

95. Kan.—^Badgley v. Morse, 296 P. 
344, 132 Kan. 544, 74 A.L.R, 1115. 

96- N.J.—State V. Court of Common 
Pleas of Mercer County, 61 A.2d 
603, 1 N.J. 14. 

97. N.J.—State v. Court of Common 
Pleas of Mercer Coimty, 56 A.2d 
562. 136 N.J.Law 380, affirmed 61 
A.2d 603, 1 N.J. 14. 

Service of federal sentence by state 
parolee without objection by state 
court or authorities see Criminal 
Law I 145 b. 

9S. U.S,—^Harrison v. Snook, D.C. 
Ga.. 22 F.2d 169. 

46 C.J. p 1208 note 36. 

Concurrent service of sentences, gen¬ 
erally, see Criminal Law § 1996. 

99. Tex.—Ex parte Nelson, 209 S. 
W, 148, 84 Tex.Cr. 670. 

L N.Y.—^People v. Whitcomb, 194 
N.Y.S. 209. 118 Misc. 616. 

N.D.—Haaer v. Homuth, 376 N.W, 
668 , $8 K.I>. 84.. 

2. N.Y.—^People V. Whitcomb, 194 
N.Y.S. 209. 118 Misc. 616. 

Judicial compulsion of attendance of 
convicts in court as defendants see 
Convicts 9 9 b. 

3. Tenn.—State v. Bush, 190 N.W. 
458. 136 Tenn. 478. 

4- U.S.—Jarman v, U. S., CLOLAtVa-, 
92 F.2d 309—Marshall v. Hiatt, I>* 
C.Pa., 73 F.Supp. 471—U. S, ex,rel. 
Lashbrook v- Sullivan, D.C.I11 h 55 
F.Supp. 548. 


Cal.—In re Tobin. 20 P.2d 91. 130 
Cal.App. 371. 

HI.—People V. HUl, 181 N.E. 295. 348 
HI. 441. 

Kan.—Stephens v. Bertrand. 98 P.2d 
123. 151 Kan. 270. 

Okl.—Ex parte Butler, 269 P. 786, 40 
Okl.Cr. 434. 

40 C.J. p 1210 note 74 fa]. 

Authority to issue or sign warrant 
for rearrest of parole violator see 
infra subdivision c of this section. 

Authority to detarmliLe or deOlare 
deUnquenoy 

(1) The parole board had authority 
to decide whether parole of federal 
penitentiary inmate was broken.— 
Shearer v. Sanford, C.C»AL.Ga.. 115 
F.2d 214, 

(2) Where board of parole received 
notification that prisoner had violat¬ 
ed his parole, board was authorized 
to declare prisoner a delinquent.— 
People ex rel. Solomon v. Slattery, 
39 N,Y.S.2d 43. 

(3) Under some statutes the board 
of inspectors of the penitentiary is 
the tribunal set up to try the ques¬ 
tion of delinquency of parolee; and 
a court does not have Jurisdiction 
of that matter.—Commonwealth ex 
rel. Menke v. Reno. 34 PaJlist. & Co. 
659, 46 l>auph.Co. 391. 

Ponner statate 

(1) Ufwler a former federal stat¬ 
ute providing a board of parole for 
each federal penitentiary, the board 
of i)arole for one penitentiary could 
not .r^oke a parole granted by the 
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board of another.—Moorq v. White, 
C.C.A.Kan., 25 P.2d 467. 

(2) The parole board for a particu¬ 
lar penitentiary could revoke a pa¬ 
role only after an arrest on the war¬ 
rant of the warden of that peniten¬ 
tiary.—Ex parte Urbanowicz, D.C. 
Kan., 24 F.2d 674—Moore v. White. 
C.C.A.Kan., 23 F.2d 467. 

5. Ala.—Summers v. State, 15 So.2d 
500. 31 Ala.App. 264, certiorari de¬ 
nied 15 So.2d 502, 244 Ala. 672. 
Authority extends to paroles 

granted by governor prior to a 
change in the law by constitutional 
and statutory provisiona—^Pinkerton 
V. State. 198 So, 157, 29 AIa.App. 472. 
followed in Ijemons v. State. 198 So. 
162. first case. 29 Ala.App. 484, cei^ 
tiorari denied 198 So. 162, 240 Ala. 
148, certiorari denied Pinkerton v. 
State, 198 So. 162, 240 Ala. 123. 

6 . Tex.—^Ex peurte FerdJn, 183 S.W. 
2d 466, 147 TeaCr. 590. 

7. Cal.—^Ex parte Knaesche, 72 P.2d 
216, 22 Cal.App.2d 667. 

& Mich.—In re Frencavage. 208 N. 

W. 462. 234 Mich. 884. 

46 C.J. P 1209 note 70. 

9.^ U.S.—^Brown v. Pescor, D.CAfa. 
74 F.Supp. 549. 

Kan.—Martin v. Amrine, 133 P.Id 
582, 156 Kan. 388. certiorari denied 
63 S.Ct. 1029, 319 U.S. 745, 87 I*Ed. 
1701. 

46 C.J. p 1208 note 45. 

Revocation, or statutory provision 
for revocation, as not denying due 
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tion of its terms and conditions and a person i quired to serve in prison the unexpired balance of 
who ■violates his parole is subject to recapture or the maximum term to which he -was originally sen- 
rearrest,and reconfinement,and may be re- tenced,^® as well as the term to which he was sen- 


process of law see Constitutional 
liaw S 533. 

COnflllCt 

(1) The conviction of parolee for 
aggravated assault while he still had 
time to serve on his original sen¬ 
tence was sufficient cause for revo¬ 
cation of his parole.—^Phipps v. Pes- 
cor, D.C.Mo., 68 F.Supp. 242. 

(2) Even though parolee is not 
convicted under another charge, the 
facts may show reasonable ground 
for revoking his parole.—Hogan v. 
Zerbst, C.C.A.Ga., 101 F.2d 634. 

(3) Under statute board of chari¬ 
ties and corrections is not required 
to revoke parole on commission of 
second offense by^paroled prisoners, 
although it may revoke parole for 
conduct not amounting to violation 
of criminal laws.—Commonwealth v. 
Polsgrove, 22 S.W.2d 126, 231 Ky. 
750. 

la Kan.—^Badgley v. Morse, 296 P. 

344, 132 Kan. 544, 74 A.L,R. 1115. 
N.T.—^People ex rel. Liezert v. Fos¬ 
ter, 67 N.Y.S.2d 556, 188 Mlsc. 142. 
Okl.—Ex parte Mose, 124 P.2d 264, 

74 Okl.Cr. 134. 

Pa.—Commonwealth ex rel. Wall v. 

Smith, 29 A.2d 012, 345 Pa. 512. 

46 O.J. p 1208 note 46. 

GonOitlon. that parolee report peri- 
odioaUy 

Cal.—^Ex parte Falconi, 71 P.2d 948i 
22 CalJ^pp.2d 604. 

Condition that parolee not violate 
law 

Qa.—Crider v. Balkcom, 50 S.E.2d 
321, 204 Ga. 480. 

^Violation while nnder infinenoe of 
narcotios 

U.S.—Marshall v, Hiatt, D,C.Pa., 73 
F.Supp. 471. 

11 . U.S.—Sanford, Warden v. Run¬ 
yon, C.CA..Ga., 136 P.2d 54—Bow¬ 
ers V. Dishong, C.C.A.Fla„ 103 F.2d 
464—-Platek v. Aderhold, CCJAGa., 
73 F.2d 173—^Phipps v. Pescor, D.C. 
Mo., 68 F.Supp. 242. 

Ga.—Huff V. Aldredge, 14 S.B.2d 456, 
192 Ga. 12. 

Mich.—^Ex parte Bawsett, 19 N.W.2d 
110, 311 Mich. 588. 

N.Y.—^People ex rel. Guillaume v. 
Barr, 267 N.Y.S. 1029, 236 App.Div. 
721. 

Okl.—Ex parte Mose, 124 P.2d 264, 74 
Okl.Cr. 134. 

Wash.—^PelUssier v. Reed, 134 P. 813, 

75 Wash. 201. 

Oonstitutlonality of authorizing stat¬ 
ute 

(1) A statute authorizing rearrest 
of paroled prisoner is not unconsti¬ 
tutional.—Johnson v. Walls, 194 S.E. 
380, 185 Ga. 177. 

<2> Lack of encroachment on pow¬ 


er of judiciary see Constitutional 
Law S 128 b. 

(3) Lack of violation of guaranty 
of open courts and remedy for inju¬ 
ries see Constitutional Law § 711 a. 

Costmission of felony is not condi¬ 
tion precedent to rearrest for the 
violation of parole.—People v. Lawes, 
217 X.Y.S. 631. 127 Misc. 575, affirmed 
217 N.Y.S. 63, 217 App.Div. 779—46 
C.J. p 1199 note 93 [a] (1). 

12. N.Y.—^People ex rel. Ross v. 
Lawes, 272 N.Y.S. 169, 242 App.Div. 
638—^People ex rel. Liezert v, Fos¬ 
ter, 67 N.Y.S.2d 556, 188 Mlsc. 142 
—^People ex rel. Hughes v. Jen¬ 
nings, 229 N.Y.S. 342, 132 Misc. 
248. 

TTnperfected and abandoned appeal 
in habeas corpus proceeding does not 
prevent reincarceration. — Summers 

V. State, 15 So.2d 500, 31 Ala.App. 
264, certiorari denied 15 So.2d 502, 
244 Ala. 672. 

Change of name of institution 

Enactment of statute changing 
name of prison from reformatory to 
penitentiary after prisoners had been 
released on paroles did not make 
their recommitment following pa¬ 
role violations illegal.—Whitten v. 
Bennett, C.C.A.I11., 141 F.2d 295. 

13. U.S.—Voorhees v. Cox, C.C.A. 
Mo., 140 F.2d 132—^Dolan v. Swope, 
C.C.A.Ind., 138 P.2d 301—Sanford, 
Warden v. Runyon, C.C.A.Ga., 136 
F,2d 54—Wald v. Hiatt. D.C.Pa., 66 
F.Supp. 504—In re Wright, D.C. 
Cal., 51 F.Supp. 639, amended, C. 
C.A., Johnston v. Wright, 137 F. 
2d 914. 

G€L— Huff V. Aldredge, 14 S.E.2d 456, 
192 Ga. 12. 

HI.—^People ex rel. Ross v. Becker, 47 
N.R2d 475. 882 Ill. 404—People v. 
Hill, 183 N.E. 17, 350 Ill. 129. 
Kan.—Graves v. Amrlne, 118 P.2d 
642. 154 Kan. 407, 

Neb.—^Ex parte Blackwell, 16 N.W.2d 
158, 145 Neb. 256. 

N.H.—Gobin v. Clarke. 49 A.2d 167, 
94 N.H. 167. 

N-J.—State V. Court of Common 
Pleas of Mercer County. 61 A,2d 
603, 1 N.J. 14. 

N.Y.—^People ex rel. Dote v, Martin, 
62 N.B.2d 217, 294 N.Y. 330—People 
ex rel. Sadowy v. Jackson, 83 N.Y. 
S.2d 611, 274 App.Div. 961, appeal 
denied 85 N.Y.S.2d 328, 274 App. 
Div. 1076, appeal dismissed 85 N.E. 
2d 63, 298 N.Y. 920—People ex rel. 
Mercuric v. Morhous, 55 N.Y.S.2d 
22, 269 App,Div. 796—^People ex rel. 
Marks v. Brophy, 47 N.Y.S.2d 67. 
267 App.Div. 933, reargument de¬ 
nied 48 N.Y.S.2d 686 , 267 App.Div. 
1610—People ex rel. Dayes v. Mor¬ 
hous, 45 N,Y.S.2d 766, 267 App.Div. 
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851—People ex rel. Moody v. Hunt, 
14 N.Y.S.2d 927, 257 App.Div. 611 
—^People ex rel. Bickhofer v. 
Lawes. 7 N.Y.S.2d 667, 255 App. 
Div. 873—^People ex rel. Ses^mour 
v. Branham, 6 N.Y.S.2d 857, 255 
App.Div. 747—^People ex rel. Block 
V. Murphy, 299 N.Y.S. 367, 252 App. 
Div. 825—^People ex rel. Depew v. 
New York State Board of Parole, 
63 N.Y.S.2d 727, 187 Misc. 640— 
People ex rel. West v. Morhous, 

38 N.Y.S.2d 321, 179 Misc. 238— 
People ex rel. Solomon v. Slattery, 

39 N.Y.S.2d 43. 

Okl.—^Ex parte Mose, 124 P.2d 264. 
74 Okl.Cr. 134—^Ex parte Ford, 287 
P. 1057, 46 Okl.Cr. 247—Ex parte 
Butler, 269 P. 786, 40 Okl.Cr. 434. 
Pa.—Commonwealth ex rel. Wall v. 
Smith, 29 A.2d 912, 345 Pa. 512 
—^Blinsella v. Board of Trustees, 
Western State Penitentiary, 17 A. 
2d 882, 340 Pa. 497—Common¬ 

wealth ex rel, Wolkiewicz v, Penn¬ 
sylvania Parole Board, 45 A.2d 868 , 
168 Pa.Super. 607—Commonwealth 
ex rel. Stengel v. Burke, 43 A.2d 
921, 168 Pa.Super. 87—Common¬ 
wealth ex rel. Barnes v. Smith, 40 
A.2d 104, 166 Pa.Super. 231—Com¬ 
monwealth ex rel, v. Burke, 67 Pa. 
Dist. & Co. 207—Commonwealth v. 
Rinka, 37 Pa.Dist. & Co. 315. 

Tenn.—State ex rel. York v. Russell, 
176 S.W.2d 820, 180 Tenn. 616. 

W.Va.—Watts v. Skeen, 54 S.B.2d 
563. 

Credit for time: 

Earned by good conduct in prison 
see infra subdivision d of this 
section. 

On parole see Criminal Law $ 1995 
d (5). 

Sentenoe or term of Ixnprlzonanent 

(1) Revocation of parole does not 
exceed or transcend effect of the 
original sentence or have effect of 
making a prisoner of person not then 
serving as prisoner.—Johnson v. 
Walls, 194 S.B. 380, 185 Ga. 177. 

(2) Under some statutes a prison 
board or adult authority may, after 
a parole violation, redetermine the 
term of imprisonment within the 
maximum provided by law.—^In re 
Cowen, 166 P.2d 279, 27 Cal.2d 687— 
Ex parte Hicks, 83 P.2d 73, 28 Cal. 
App.2d 671. 

( 8 ) Where parolee violated terms 
of his parole, parole board had au¬ 
thority to revoke reduction of his 
sentence which was granted to him 
conditionally when he was pajroled.— 
People ex rel. Martin v. Martin, 40 
N.Y.S.2d 118, 266 App.piv. 695. 

(4) However, parole board could 
not by enlarging the conditions im¬ 
posed by the governor in his com¬ 
mutation, require felon to serve out 
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tenced for a crime committed while on parole.^^ 
The foregoing is true, in the absence of any waiv¬ 
er by the paroling state of its rights, even though 
the commission or conviction of another crime, or 
other violation of the parole, occurred in another 
state,or the terms of the parole permitted the 
parolee to go to another state,^® or the paroling 
state released the parolee to another state in an 
extradition proceeding.!*^ So too, in the absence 
of objection by the federal government, a state 
parole board may lawfully retake a convict vio¬ 
lating the terms of his parole from the state pris¬ 
on, even though the convict is also on parole from 
a federal penitentiary.!^ 

Illegal sentence or parole, A person may not be 
detained as a violator of a parole which never 
legally existed;!® and, where a sentence is in¬ 
valid, recommitment for violation of a parole un¬ 
der that sentence is likewise invalid.^® 
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Revocation for mistake or lack of information in 
granting parole. It has been held that, where, un¬ 
der statute, the action of the board of parole in 
passing on an application is to be based on the re¬ 
port of the prison officers, a parole cannot, unless 
the statute expressly so provides, be revoked on 
the ground that the recipient had been gfuilty of 
acts while in prison prior to his parole, because of 
which, had the board of parole known of them, 
it would have refused a parole ;2! but a contrary 
conclusion has been reached under statutes con¬ 
ferring more extensive authority on the parole 
board or commission .22 

Revocation vaitliout cause. Under some statutes 
and parole agreements a parole board has power 
to revoke a parole and return the parolee to actual 
custody with or without cause and regardless of 
vrhether or not his conduct violates the conditions 
imposed by the parole agreement's When applica- 


remainder of term reduced.—^Razu- 
ifflA V. New York State Dept, of Cor¬ 
rection, 62 N.T.S.2d 914, 186 Mlsc. 
429. affirmed 63 N.T.S.2d 842, 270 
App.Div. 1074. 

On revocation of parole, prlaoner 
ttLTUt surrender forthwith to the 
warden for completion of service of 
his sentence.— Bx, parte Daniels, 294 
P. 736, 110 Cal.App. 638—^Ex parte 
Forbes, 292 P. 142, 108 CalJ^pp. 683. 

14. tJ.S.—Wald V. Hiatt, D.C.Pa., 56 
F.Supp. 504. 

N.T.—^People ex rel. Solomon v. Slat¬ 
tery, 39 N.T.S.2d 43. 

Pa.—Commonwealth ex rel. Wall v. 
Smith, 29 A.2d 912, 345 Pa. 512— 
Commonwealth ex rel. Barnes, 40 
A.2d 104, 156 Pa.Super. 231. 
Service of sentences concurrently or 
consecutively see Criminal Law $ 
1996 d. 

15. m.—People V. Hill, 183 N.B. 17, 
350 HI. 129. 

Neb.—-Bartel v. O'Grady, 292 N.W. 
383, 138 Neb. 184. 

Pa.—Commonwealth ex rel. Palmierl 
V. Ashe, 12 A.2d 605, 139 Pa.Super. 
425. 

Extradition of parole violator see 
Extradition §§ 7, 10 b (2), 15. 
Jurisdiction of paroled prisoner and 
waiver thereof, generally see supra 
§ 22 b. 

Bights of paroling state held not 
waived 

U.S.—^U. S. ex rel. Palmer v. Bagen, 
C.CJLI11.. 159 P.2d 366, certiorari 
denied 67 S.Ct 1311, 331 U.S. 823, 
91 L.Ed. 1839—^U. S. ex rel. Hughes 
V. Ragen, C.C.AJ11., 154 F.2d 289. 
■xtradltion proceedings waived by 
parolee 

Utah.—^McCoy v. Harris, 160 P.2d 
721, 108 Utah 407. 


Banish ed parolee nnlawfiilly re¬ 
turned 

Fact that parolee on banishment 
parole may have been unlawfully 
brought into state did not preclude 
his reincarceration in state peniten¬ 
tiary as a parole violator.—People ex 
rel. Barrett v. Dixon, 66 N.E.2d 816, 
387 Ill. 420. 

16. U.S.—Whitten v. Bennett, C.C. 
A.I11., 141 P.2d 295. 

Ill.—-People ex rel. Barrett v. Crowe, 
65 N.B.2d 84, 387 Ill. 63—People 
ex rel. Ross v. Becker, 47 N.E.2d 
475, 382 Ill. 404. 

Mich.—^Ex parte Dawsett, 19 N.W. 

2d 110, 311 Mich. 588. 

Neb.—Bartel v. O'Grady, 292 N.W. 
383, 138 Neb. 184. 

Xhtarstate compact nnder uniform 
act 

(1) The uniform act for out-of- 
state parolee supervision which 
some states have adopted and un¬ 
der which such states have, with 
congressional permission, entered in¬ 
to compacts with each other provid¬ 
ing that the authorities of one state 
may permit a parolee to reside in an¬ 
other state, that officers of the send¬ 
ing state may entsf into the receiv¬ 
ing state and retake the parolee, and 
that legal requirements to obtain 
extradition are waived, is constitu¬ 
tional. 

Ark.—Gulley v. Apple, 210 S.W.2d 
514, 213 Ark. 350. 

Cal.—Ex parte Tenner, 128 P. 338, 
20 Cal.2d 670. 

Ohio.—State ex rel. Eikenbary v. 
Smith, App., 87 N.E.2d 590, appeal 
dismissed 84 N.E.2d 918, 151 Ohio 
St. 178. 

Wash.—Pierce v. Smith, 195 P.2d 
112, 31 Wash,2d 52. 

(2) Under such a compact, a pa¬ 
role violator may be returned to the 
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paroling state without extradition 
proceedings.—Pierce v. Smith, supra. 

17. U.S.—U. S. ex rel. Hunke v. 
Ragen, C.C.A.in., 158 P.2d 644. 

Mich.—Jurezyzyn v. Pascoe, 25 N. 
W.2d 609. 316 Mich. 529. 

18. Cal.—^Bx parte Silverstein, 126 
P.2d 962, 52 Cal.App.2d 725. 

Comity 

The question of priority of Juris¬ 
diction over prisoner on parole from 
both state and federal penitentiaries 
is one of comity between state and 
federal sovereignties and not a per- 
soned right in prisoner, who cannot 
complain of federal authorities* im¬ 
plied acquiescence by silence in re¬ 
taking of his custody by state parole 
board for violation of terms of state 
parole.—^Bx parte Silverstein, supra. 

19. HI.—People ex rel. Miller v. 

Nierstheimer, 85 N.B.2d 10, 402 HI. 
699—People ex rel. Milburn v. 
Nierstheimer, 82 N.E.2d 438, 401 
III. 465, certiorari denied 69 S.Ct. 
402, 335 U.S. 904, 93 L.Bd.- 

2 a Pa.—Commonwealth ex rel. 
Thor V. Ashe, 11 A,2d 173, 138 Pa. 
Super. 222. 

21 * U.S,—^Ex parte Urbcuiowicz, D. 
C.Kan., 24 P.2d 674. 

22 . Cal.—In re Tobin, 20 P.2d 91, 

I 130 CalJ^pp. 371. 

MUtake of fact. 

Where prison commission granted 
parole under mistake of fact that 
prisoner had served several months 
instead of actually only two days of 
his sentence, commission did not ex¬ 
ceed its ample power in revoking the 
parole.—Johnson v. Walls, 194 S.E. 
380, 185 Ga. 177. 

28. Minn.—State ex rel. Bush v. 
Whittier, 32 N.W.2d 866, 226 Minn. 
356. 
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ble, a statute prohibiting revocation of a parole 
without cause is accorded effect but such a stat¬ 
ute does not apply to rescission of a determination 
to grant a parole effective in the future, and prior 
to release of the prisoner on parole such determina¬ 
tion may be rescinded at the will of the parole 
board.^5 

Modification^ A state division of correction has 
been considered to have the disciplinary power to 
alter or modify its earlier orders realating to pa- 
roles.2« 

Suspension. A charge of violation of parole 
conditions based on an official accusation of viola¬ 
tion of a penal code provision has been held to be 
a proper ground for suspending a parole.27 Where 
a parole is suspended, it is the duty of the convict to 
surrender forthwith to the warden for completion 
of service of his sentence.^^ 

b. Time 

Under a number of parole laws a parole may not 
be revoked, nor may a warrant for the rearreat cf a vio¬ 
lator of the parole be Issued, after the expiration of his 
term of imprisonment; but the revocation of the parole. 


or the issuance or execution of the warrant, is in time if 
It is before the expiration of the term as extended by the 
time service of the sentence was tolled by violations of the 
parole; and it is also sufficient if the warrant of arrest 
is Issued before, although It is not executed until after, 
the expiration of the sentence, provided the execution 
cf the warrant Is not unreasonably delayed. 

Under a number of parole laws a parole may be 
revoked, or the violator thereof may be arrested, 
prior to the expiration of his sentence,where 
the parolee has not been granted an absolute dis¬ 
charge under the laws in force at the time;30 
and it is sufficient if the warrant of arrest is is¬ 
sued before, although it is not executed until after, 
the expiration of the sentence,31 provided the ex¬ 
ecution of the warrant is not unreasonably de- 
layed.32 On the other hand, under such laws, a 
parole may not be revoked, nor may a warrant for 
the arrest of a violator of the parole be issued, after 
the expiration of his term of imprisonment ;33 
but the revocation of the parole, or the issuance or 
execution of the warrant, is in time if it is before 
the expiration of the term as extended by the time 
service of the sentence was interrupted, suspend¬ 
ed, or tolled by violation of the parole and where, 


Discretion of parole board see infra 
subdivision c of this section. 

54. Cal.—Ex parte Knaesche, 72 P. 
2d 216, 22 Cal.App.2d 667. 

55. Cal.—Ex parte Allen, 81 P.2d 
168, 27 Cal.App.2d 447. 

S8. tJ.S.—U. S. ex rel. Lashbrook v. 
Sullivan, D.C.Ill., 55 F.Supp. 548. 

27. Cal.—Ex parte Payton, 169 P.2d 
361, 28 Cal.2d 194. 

28. Cal.—^Ex parte Daniels, 294 P. 
736, 110 Cal-App, 638. 

29. U.S.— Bragg V. Huff, C.C.A.Va.. 

118 P.2d 1006—^U. S. ex rel. Ander¬ 
son V. Anderson, DC.Minn., 76 F. 
2d 375-—Quinn v. Hunter, D.C.Kan., | 
64 F.Supp. 653. j 

46 C.J. P 1209 note 62. ! 

80. m.—^People ex rel. Barrett v. 
Crowe, 65 N.R2d 84, 387 HI. 53. 

N.T.—-People v. LAScii, 202 N.Y.S. 
416, 122 Misc. 223. 

81. U.S.—^Hall V. McGowan, C.A. 
Minn., 174 F:2d 902—Hamilton v. 
Hunter, D.C.Kan., 65 F.Supp. 319— 
Welch V. Hillis, D.C.Okl., 53 F. 
Supp. 466—S. ex rel. Gutterson 
V. Thompson, D.C.N.T., 47 F.Supp. 
150, affirmed, CCJL, 186 F.2d 626, 
certiorari denied 64 S.Ct. 62, 320 
U.S. 765, 88 UEd. 450. 

K.Y.—^People ex rel. Da Placa v. Hea- 
cox. 263 ir.T.S. 407, 238 App.Div. 
217. 

Aixest tULdor aaane or another war¬ 
rant 

(1> Warrant for paroled prison¬ 
's arrest, issued and delivered to 
police for execution before expira¬ 
tion of his maximum sentence, did 


not become functus officio because 
it was held and not executed until 
over year after expiration thereof; 
and another warrant was unneces¬ 
sary.—People ex rel. La Placa v. 
Heacox, supra. 

(2) Proceedings were held valid 
where, before expiration of his max¬ 
imum term, parolee was declared de¬ 
linquent and warrant for his arrest 
was Issued and, after expiration of 
such term, another warrant was Is¬ 
sued and parolee was arrested under 
latter warrant.—^People v. Cronin, 
204 N.7.S. 806, 123 Misc. 123. 

82. U.S.—Hamilton v. Hunter, D.C. 

Kan., 65 F.Supp. 319. 

Wamait must be executed within 
reasonable 

U.S.—Welch V. Hillis, D.C.Okl., 68 
F.Supp. 456. 

Bifeot of lack of diligence 
Where a parole board declares one 
delinquent, it is duty of board to use 
due diligence in Issuing and execut¬ 
ing its warrant of arrest, and where 
it falls to exercise such diligence, it 
waives the violation and loses juris¬ 
diction.—^People ex rel. Grosso v. Ad¬ 
dition, 69 N.T.S.2d 357, 185. Misc. 670. 

33. U.S.—Clark v. Surprenant, CC. 
A.Cal., 94 F.2d 969—Hyche v. 
Reese, D.C.Mi 8 S., 61 F.Supp. 64$. 
Ala.—Pike v. State, 200 So. 206, 80 
AlaA.pp. 40—^Pinkerton v. State, 
198 So. 167, 29 Ala.App. 472, fol¬ 
lowed in Lemons v. State, 198 So. 
162, first case, 29 AlaA^pp. 484, 
certiorari denied 198 So. 162, 240 
Ala. 148, certiorari denied Pinker- 
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ton V, State, 198 So. 162, 240 Ala. 
123. 

N.T.—^People ex rel. La Placa v. 
Heacox, 263 N.Y.S. 407, 238 App. 
DIv. 217. 

46 C.X P 1209 note 58. 

Statute construed 
Statute permitting court or Judge 
to revoke order granting parole 
without notice at any time, does not 
mean time at court's discretion, un¬ 
affected by term fixed by judgment 
of conviction.—^Rode v. Baird, 148 N. 
E. 406, 196 Ind. 335. 

Where parolee has not violated 
conditions of his parole, and his 
original sentence has expired, parole 
board cannot cause him to be re¬ 
turned to a penitentiary,—^U. S. ex 
rel. De Lucia v. O'Donovan, D.C.I11., 
82 F.Supp. 436. 

34. U.S.—^U. S, ex rel. Klmler v. 
Bagen, C.C.A.m., 147 F.2d 137— 
Taylor v. Squier, C.C.A.Wash., 142 
F,2d 737—Whitten v. Bennett, C.C. 
A.I11., 141 F.2d 295—^Rogdway v. 
Warden, C.CJAWash., 122 P.2d 967 
—^Platek V. Aderhold, C.C,A.Ga., 7$ 
F.2d 178—Stems v. Ashe, D.C.Pa.* 
86 F.Supp. 317. 

m.—^People ex rel. Barrett v. Dix¬ 
on, 56 N.E.2d 816, 887 Ill. 420. 

N.Y.—^People ex rel. Erhardt v. Fos¬ 
ter, 52 N.Y.S.2d 466, 184 Misc. 117. 
Commission and conviction of, and 
conflnehient for, another ;oxime 
(1) The revocation Of the parole, 
the rearrest of the parole violator 
under a warrant timely issued, and 
the recommitment of the parolee to 
prison to serve the remednder of his 
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as discussed infra subdivision d of this section, mis¬ 
conduct while on parole forfeits good time allow’- 
ance, a parole may be revoked, or a warrant for 
the rearrest of a parole violator may be issued and 
served, before the expiration of the sentence, even 
though after the time the sentence would have ex¬ 
pired with good time allowance.^^ Under the view, 
discussed supra § 22, that a parole is a suspension 
of sentence, it may be revoked after the expiration 
of the time the sentence would have ended but for 
the suspension thereof by the parole.^® So too, 
where the time during which the prisoner is out 
on parole is not regarded as imprisonment, the pa¬ 
role may be revoked or the violator thereof may 
be rearrested at any time before actual service in 
prison of the full maximum sentence imposed on 
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him, even after the expiratiun of the time for which 
the parolee was sentenced.^* 

According to some authorities the power of rev¬ 
ocation or termination may be exercised during the 
period the parole is operative by law^s a^d until the 
parolee’s final discharge becomes effective;^® and 
where the parole has been violated before the ex¬ 
piration of the time for which the prisoner was 
sentenced, it may be revoked after the expiration 
of such time if the prisoner has not been discharged 
from the terms of the parole.^® It has also been 
held, however, that, where a prisoner who is paroled 
for a period less than that remaining to be served 
on his sentence violates his parole, the parole may 
be revoked by proceedings taken after the expiration 
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sentence may be deferred until after 
expiration of his confinement under 
a sentence imposed on the conviction 
of another crime committed while on 
parole. 

U.S.—^Hall V. McGk)wan, C.A.Minn.. 
174 p.2d 902—^Neal v. Hunter. CA. 
Kan., 172 P.2d 660—Groce v. Hud¬ 
speth C.C.A.Kan., 121 P.2d 800— 
. Platek V. Aderhold, C.C A.Ga., 72 
P.2d 173—^Voorhees v. Cox, D.C. 
Mo.. 54 F.Supp. 15—Miller v. Hi¬ 
att, D C.Pa., 50 F.Supp. 915. 

D.C.—^Washinffton v. C’emmer. 169 
P.2d 300, 8 $ US.App.D.C. 268. 

46 as. P 1209 note 57 [a]. 

(2) One reason assifarned for this 
rule is that during such confinement 
the Tunning of service of the origi¬ 
nal sentence is interrupted and sus-. 
pended. 

U.S.—^Neal v. Hunter, C.A.Kan., 172 
P.2d 660—Groce v. Hudspeth, C.C. 
A-Kan., 121 F.2d 800. 

D.C.—^Washington v. C’emmer, 169 
P.2d 300, 83 U.S.APP.D.C. 268. 

46 C.J. P 1209 note 64, 

(3) Another reason is that during 
such confinement the jurisdiction of 
the parole board is interrupted and 
suspended.—^Neal v. Hunter, C.A. 
Kan., 172 F.2d 660—Groce v. Hud¬ 
speth, C.C.A.Kan., 121 F.2d 800— 
Yoorhees.v, Cox, D,C.Mo., 54 F.Supp. 
15. 

(4) It has been held, however, 
that where the original maximum 
sentence has expired, the prison 
hoard has no authority to declare 
the parolee a delinquent, even 
though he has been serving sentenc¬ 
es for other offenses,—People y. Kid¬ 
ney, 119 N.B. 1069, 223 N.Y. 666 . 

(5) The federal parole board, is 
prevented froin exercising Jurisdic¬ 
tion while CTlminal proceedings 
against the p^plb'e are pen^ng in a 
state court, even though the parolee 
W*’not Serving a- sentence in such 
state.-^^ogan v. Zerbst, C.O.A.Ga., 
101 F.2d 634; 


( 6 ) Fact that conviction for mis¬ 
conduct did not occur during parole 
period, or that the misconduct was 
not discovered prior to the end of 
that period, did not preclude revoca¬ 
tion of parole, since it was the mis¬ 
behavior of the parolee, and not the 
issuance of a warrant charging pa¬ 
role violation, that tolled expiration 
of sentence.—^KMnkner v. Squier, C. 
C.A.Wash.. 144 F.2d 490. 

Suspension, of xiairole; redetermlna- 
tioxL of term 

(1) An order canceling a parole 
may be valid as made before the ex- 
niration of the parolee’s term where 
it is made before the expiration of 
the term as extended by the time the 
convict was a fugitive from Justice 
after the making of a valid order 
suspending the paro’e and until his 
return to prison,—Ex parte Payton, 
169 P.2d 361. 28 Cal.2d 194. 

<2) Formal revocation of a parole, 
although after the expiration of the 
term originally fixed at less than 
the maximum, may be, in time where, 
before the expiration of such term, 
the parolee committed acts furnish¬ 
ing ground for the revocation of 
the parole, the parole was suspended, 
and the term was redetermined so as 
to change It to the maximum.—^Bx 
parte Borgfeldt, 170 P.2d 94. 75 Cal. 
App.2d 83. 

35- U.S.—^Jarman v. U. S.» C.CA..V«u, 
92 F.2d 309—^U. S. ex rel. Ander¬ 
son V. Anderson, 6 .C.A.Minn., 76 
F.2d 375.' 

36. OkU—^Ex parte Mose, 124 P.2d 
264, 74 Okl.Cr. 134. 

37 . K;^,—Commonwealth v. Minor, 
241 S.W. 856, 196 Ky. 103. 

46 C.J. P 1209 note 64. 

38.. Mo.—^In re Mounce, 269 S.W. 
385, 307 Mo. 40. 

Xaches 

Where a parole is revoked during 
the parole period, a contention that 
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such action is precluded by laches 
is without merit.—Meeks v. Kaiser, 
C.C.A.MO., 125 P.2d 826. 

39. HI.—^People ex rel. Richardson 
V. Ragen, 79 N.E.2d 479, 400 Ill. 
191. 

Discharge from parole see infra S 26. 

40. Iowa.—^Kirknatrick v. Hollo- 
well. 196 X.W. 91, 197 Iowa 927, 
opinion amended 198 H.W. 81, 197 
Iowa 927. 

46 C.X P 1209 note 57. 

XsL Kansas 

(1) There is a decision that a pa¬ 
role, granted by a court, which has 
not previously been discharged may 
be terminated after the expiration 
of the time for wh*ch the prisoner 
has been sentenced —In re Miller, 
220 P. 509, 114 Knn. 746, distln- 
guishin'T In re Cirrn’i, 157 p, 075 ^ 01 
Kan. 395 , Ann.Cas.l915C 560. 

( 2 ) In a subsenuent case, Involv¬ 
ing an attempted revocation of a 
parole by a reformatory board, it 
was held that, where maximum sen¬ 
tence of inmate’s sentence to re¬ 
formatory expired before any valid 
revocation of his parole occurred, he 
could not be subjected to further 
confinement in the penitentiary 
thereafter because of a breach of the 
conditions of his parole; and in ar¬ 
riving at this conclusion the court 
rejected a contention that a prisoner 
on parole is never released until ac¬ 
tion is taken by the board or until a 
pardon or commutation of sentence 
is granted by the governor.—^Low- 
man V. Hudspeth, 187 P.2d 936, 164 
Kan. 14. 

(3) A parole, granted by district 
court to one sentenced to reforma¬ 
tory, without fixing term of parole, 
was, under the statutes, property re¬ 
voked for violation of condition 
thereof at first regrular term of such 
court after expiration of two years 
from date of parole.—Barber v. Beal 
175 P.2d 106, 162 Kan. 244. 
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of the parole period and before the normal expira¬ 
tion of his sentence.^^ 

Prior to the time a parole becomes effective by ac- 
ceptance^2 or actual release from custody^^ it may 
be revoked. 

Making revocation effective at a future date has 
been declared to be proper.^^ 

Hearing. Some statutes have been held to con¬ 
template that a paroled prisoner retaken on a war¬ 
rant shall be afforded a prompt hearing^® or ^t least 
a hearing within a reasonable time.^^ 

c. Proceedings 

A parole !s not validly revoked unless there has been 
a compliance with statutory requirements. 

A parole is not validly revoked unless there has 


been a compliance with statutory requirements.^'^ 
The commitment of the parolee to another peniten¬ 
tiary to serve a sentence imposed for an attempted 
escape does not revoke the parole.^® 

Warrant No warrant for the rearrest of a con¬ 
vict whose parole has been violated or revoked is 
necessary,^® unless required by statute.50 Under 
some statutes, a parolee may be rearrested under 
the warden's warrant,while under other statutes 
he is subject to rearrest imder the warrant of the 
parole board or other designated board®^ or a mem¬ 
ber thereof.53 A statutory condition precedent to 
the issuance of a warrant, such as that there shall 
be reliable information, or reasonable cause to be¬ 
lieve, that the parolee has violated his parole is 
jurisdictional but, as discussed in Criminal Law 


41. Mich.—In re Eddinger. 211 N. 
W. 64, 236 Mich. 668. 

46 C.J. P 1209 note 59. 

42. Okl.—Ex parte Hawkins, 136 P. 
991, 10 Okl.Cr. 396. 

48. U.S.—U. S. ex rel. Lashbrook v. 
Sullivan, D.C.I11., 55 P.Supp. 548 
—Bass V. Hiatt, D.C.Pa., 50 P. 
Supp. 420. 

44. Conn.—Redway v. Walker, 43 A. 
2d 748, 132 Conn. 300. 

45. U.S.—^MacAboy v. Klecka, D.C. 
Md., 22 F.SUPP. 960. 

Necessity and sufficiency of hearing 
generally see infra subdivision c 
of this section. 

46. U.S.—^Adams v. Hudspeth, C.C. 
A.Kan., 121 P.2d 270. 

Sewing at aeact meeting of board 
One who was taken into custody 
for violation of parole was not en¬ 
titled to a hearing when first taken 
into custody, but, under a statute in 
force at the time, was entitled to a 
hearing only at the next meeting of 
the board of paroles.—Phipps v. Pes- 
cor, D.C.MO., 68 F.Supp. 242. 
Unreasonablft delay held not shown 
Ill.—People V, Hill, 181 N.E. 295, 348 
XU. 441. I 

47. Kan.—^Lowman v. Hudspeth, 187 
P.2d 936, 164 Ean. 144. 

Sere removal of prisoner’s card 
from the parole file to the parole! 
violator file does not revoke the pa¬ 
role, notwithstanding a long-con¬ 
tinued administrative practice and 
custom to reveke paroles by this 
method.—I^owman v. Hudspe^ su¬ 
pra. 

Enhseq^aent Change in law 

(1) The procedure to be followed 
in determining whether a parole has 
been violated, in revoking the parole, 
and in retaking the parole violator 
may be changed by statute after 
Qonvic^on and sentence, and, where 


it is changed, the later law applies 
and may properly be followed. 

U.S.—^Veorhees v. Cox, D.C.Mo., 54 
F.Supp. 15—^People ex rel. Tower 
V. Hunt. U.C.N.T., 36 P.Supp. 49— 
People ex rel. Kurzynski v. Hunt, 
D.C.N.Y.. 25 P.SUPP. 647. 

N.T.—^People ex rel. Schuyler v. 
Brophy, 10 N.Y.S.2d 754, 256 App. 
Div. 1045, reargument denied 14 N. 
Y.S.2d 491, 267 App.Div. 1048. ap¬ 
peal denied 22 N.B.2d 767, 281 N. 
Y. 888—^Magistro v. Wilson, 300 N. 
Y.S. 1216, 263 App.Div. 48—Peo¬ 
ple ex rel. Kurzynski v. Hunt, 294 
N.Y.S. 276, 250 App.Div. 378, cer¬ 
tiorari denied 58 S.Ct. 756, 303 U. 
S. 654, 82 L.Ed. 1114—People ex 
rel. De Maggio v. Bates, 36 N.Y.S. 
2d 64. 

(2) This is true, even though the 
change is made after the parole thas 
been granted, where the punishment 
is not increased.—^Pinkerton v. State, 
198 So. 167, 29 Ala.App. 472, followed 
in Lemons v. State, 198 So. 162, first 
case, 29 Ala.App. 484, certiorari de¬ 
nied 198 So. 162, 240 Ala. 148. Cer¬ 
tiorari denied Pinkerton v. State, 198 
So. 162, 240 Ala. 123. 

48, N.Y.—^People ex rel. Schuyler v. 
Brophy, 10 N.Y.S.2d 754, 256 App. 
Div. 1046, reargument denied 14 N. 
Y.S.2d 491, 257 App.Div. 1043, ap¬ 
peal denied 22 N;B.2d 767, 281 N. 
Y. 888, 

49, Hass.—Koslowsky v. Judge, 131 
N.E. 188, 238 Hass. 532. 

Where parolee was in prison, serv¬ 
ice of warrant was not as matter of 
law required to be made on him,— 
Harding v. State Board of Parole, 29 
N.B.2d 766, 307 Hass. 217. 

50, Ky.—Commonwealth v. Pols- 
grove, 22 S.W.2d 126, 231 Ky. 750. 

46 aJ. P 1210 note 80, 

51, m. —People ex rel, Ross v. 
Becker, 47 N.E.2d 475, 382 Rl. 404. 

46 aJ. P 1208 note 48. 
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Statute authorizing Issuance of war¬ 
rant held not unconstitutional 
ni.— People V. Mikula, 192 N.B. 646, 
357 Ill. 481. 

46 C.J. p 1208 note 48 [a]. 

Beputy warden has power, under 
the statutes, to Issue a warrant dur¬ 
ing the absence of the warden.—^In 
re Pox. 110 N.W. 617, 147 Mich. 189. 

Warrant not signed by warden or 
governor, but signed by commission¬ 
er of pardons and paroles, and recit¬ 
ing It was done at direction of gov¬ 
ernor, was upheld under the stat¬ 
utes.—^Robinson v. Cries, 268 N.W. 
794, 277 Mich. 16. 

52. U.S.—^Bowers v. Dishong, C.C.A. 

Fla., 108 F.2d 464. 

46 C.J. p 1208 note 49. 

Warrant signed by commissioner 
who was neither the chairman nor 
acting chairman of the board was 
insufficient under a statute manda- 
torily requiring the decision of the 
board to be evidenced by the signa¬ 
ture of the chairman or acting chair¬ 
man.—Commonwealth v. Polsgrove, 
22 S.W.2d 126, 231 Ky. 760. 

63. U,S.—^Bowers v. Dishong, C.CA. 
Fla., 108 F.2d 464. 

64. U.S.—^U. S. ex rel. De Lucia v. 
O’Donovau, D.C.I11., 82 F.Supp. 436 
—Compagna v. Hiatt, D.C.Ga., 82 
F.Supp. 295. 

Ih absence of any Information that 
prisoner has violated his parole, 
warrant for retaking of paroled pris¬ 
oner cannot issue.—Christianson v. 
Zerbst, C.C.A.Kan., 89 F.2d 40—U. S. 
ex rel. De Lucia v. O'Donovan, D.C. 
Ill., 82 F.Supp. 485. 

Beport of children’s protective so¬ 
ciety was held to constitute informa¬ 
tion within statute.—Christianson v. 
Zerbst, C.GA^Ka.n., 89 F.2d 40. 

Arrest or indictment of pcuroled 
prisoner for another. offense of a 
serious nature constituted reason¬ 
able cause; and jurisdiction to is- 
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§ 321, a warrant issued by a parole board for the 
arrest of a paroled prisoner is not judged by the 
same standards as one for the arrest of a person 
charged with crime; and an irregularity therein 
may be waived by failure to make timely objec¬ 
tion thereto^s or may not prevent revocation of the 
parole from being effective.^s 

Notice and hearing. A parolee has no constitu¬ 
tional right to a hearing on the question of revok¬ 
ing his parole and, in the absence of a statutory 
provision for notice and hearing, a parole may be 
revoked without such notice and hearing,5® whether 
authority to revoke is vested in the govemor,59 
the court or judge granting the parole,®^ the board 
of parole,®^ prison commissioners,®^ or an adult au¬ 
thority.®® The governor may revoke a parole with¬ 
out notice and without a hearing in accordance with 
the terms of a parole accepted by the convict,®^ 
or, in accordance with the terms of a parole law 


and rules of a prison board made by virtue thereof, 
where such law and rules were incorporated in the 
parole by reference.®® 

When required by statute, notice®® and a hear¬ 
ing®'^ are necessary before a parole may be re¬ 
voked, unless the case is within the automatic and 
self-executing provisions of another statute, such 
as one governing a prisoner convicted of a crime 
committed while on parole.®® A statute providing 
that a prisoner retaken and returned to the insti¬ 
tution from which he was paroled shall be given an 
opportunity to appear before the parole board con¬ 
templates an effective appearance and implies that 
he is entitled to be represented by retained counsel 
and to present evidence.®® This appearance, how¬ 
ever, is not jurisdictional and may be waived.^® 
Also, the right to be represented by counsel, if the 
prisoner desires to be so represented, is statutory 
and not constitutional’ll or in accordance with judi- 


sue the warrant, havln^r once been 
thus obtained, could not be lost by 
reason of subsequent finding: of ju¬ 
ry that gruilt of crime charged had 
not been established beyond a rea¬ 
sonable doubt.—People ex rel. Natoli 
v. Lewis, 41 N.B.2d 62, 287 N.T. 478. 

Setter 

Fact the supervisor of paroles 
wrote letter to paroled convict, in 
which he stated that it appeared that 
convict had compiled with condi¬ 
tions under which he had been re¬ 
leased on parole and that letter was 
intended as evidence of convict’s re¬ 
lease from parole supervision, did 
not preclude parole board from there¬ 
after Issuing warrant charging vio¬ 
lation of parole on being apprised of 
true situation.—^Klinkner v. Squier, 
C.C.A.Wash., 144 P.2d 490. 

Taldiig into oiistody by authorities 
of another J^sdlotion 

The validity of warrant issued for 
arrest of parolee for alleged viola¬ 
tion of parole does not depend on 
whether parolee has been taken into | 
custody by the authorities of anoth¬ 
er jurisdiction, but rather on wheth¬ 
er the conditions of parole have been 
violated; and fact that a paroled 
prisoner has been so taken into cus¬ 
tody is Important only as furnishing 
corroboration, if needed, that pris¬ 
oner violated parole or perhaps to 
aid in passing on question whether 
execution of warrant wds delayed 
beyond a reasonable period.—Hamil¬ 
ton V. Hunter, D.C.Kan., 65 F.Supp. 
819. 

Presnmptioh 

(1) A presumption as to legality 
of parole-violator warrant exists, 
but presumption is not conclusive.— 
Compagna v. Hiatt, D.C^Qa., 82 F. 
Supp. 295. 

(2) Ofdcial revocation r of a parole 


is presumptively legal but such pre¬ 
sumption is overcome by showing 
that parole board was without any 
information In respect of any viola¬ 
tions by parolee of the conditions of 
parole and that parole warrant was 
issued solely because members of 
parole board were pressed to such 
action by a legislative committee.— 
U. S. ex rel. De Lucia v. O’Donovan, 
D.C.II1., 82 F.Supp. 435. 

55. XJ.S,—Jarman v. U. S., C.C.A. 
Va., 92 F.2d 809. 

56. XJ.S.—Jarman v. XJ. S., supra. 

57 . XJ.S.—People of U. S. ex rel. 
Harris v. Hagen, D.C.Ill., 81 F. 
,Supp. 608. 

58. Utah.—McCoy v. Harris, 160 P. 
2d 721, 108 Utah 407. 

Wash.^—^Bx parte Costello, 157 P.2d 
718, 22 Wash.2d 697. 

59. Mo.—Lime v. Blagg, 181 S.W. 
2d 583. 845 Mo. 1. 

Okl.—^Bx parte Sherman, 169 P.2d 
765, 81 Okl.Cr. 41—Bx parte Sny¬ 
der, 169 P.2d 752, 81 Okl.Cr. 84— 
In re Edwards, 154 P.2d 105, 79 
Okl.Cr. 269—Ex parte Edwards, 
146 P.2d 311, 78 Okl.Cr. 213—Bx 
parte Barrett, 132 P.2d 667, 75 Okl. 
Cr. 414—Bx parte Mose, 124 P.2d 
264, 74 Okl.Cr. 134—^Ex parte 

Smith, 87 P.2d 1106, 65 Okl.Cr. 393 
—^Ex parte Woodward, 63 P.2d 288, 
58 Okl.Cr. 333—^Bx parte Butler, 
269 P. 786, 40 Okl.Cr. 434. 

46 C,J. P 1209 note 69. 

60. Iowa.—State v. Bufford, 2 N.W. 
2d 634, 231 Iowa 1000. 

46 CJ. P 1209 note 71. 

61. Cal.—^In re Tobin, 20 P.2d 91, 
130 Cal.App. 371. 

Minn.—State ex rel. Bush v. Whit¬ 
tier, 82 N.W.2d 856, 226 Minn. 856. 
46 C.J. P 1209 note 72. 

62. Ga.—Corpus Juris died iu 
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Johnson v. Walls, 194 S.B. 380, 
881, 185 Ga. 177. 

Tenn.—Woods v. State, 169 S.W. 658, 
130 Tenn. 100, L.R.A.1915F 631. 

63. Cal.—In re Etle. 167 P.2d 203, 
27 Oal.2d 763—^Ex parte Borgfeldt, 
170 P.2d 94, 76 Cal.App.2d 83. 

64. Neb.—Owen Smith. 181 N.W. 

914. 89 Neb. 596. 

46 C.J. p 1210 note 77. 

65. Tex.—^Bx parte Sparks, 234 S. 
W. 393, 90 Tex.Cr. 190. 

46 C.J. P 1210 note 78. 

66. Ga.—Waters v. State, 55 S.B.2d 
677, 80 Ga.App. 104. 

67. Ga.—^Waters v. State, supra. 
Md.—Wright v. Herzog, 34 A.2d 460, 

182 Md. 316. 

46 C.J. P 1210 note 74. 

Time of hearing see supra subdivi¬ 
sion b of this section. 

68. Mich.—Canfield v. Commissioner 
of Pardons and Paroles, 273 N.W. 
578, 280 Mich. 805. 

69. D.C.—In re Tate, D.C., 63 F. 
Supp. 961, affirmed Fleming v. 
Tate, 156 F,2d 848, 81 U.S.App.D. 
C. 205. 

Credibility of parolee may be 
weighed by the state division of cor¬ 
rection on hearing as to whether pa¬ 
role shall be revoked for violation 
of conditions.—^People of XJ. S. ex 
rel. Harris v. Hagen, D.C.ni., 81 F- 
Supp. 608. 

70- U.S.—Christianson v. Zerbst, C. 
C.A.Kan., 89 F.2d 40—^Harrell v. 
Aderhold, C.CJLGa., 73 F.2d 189. 

71. D.C.—In re Tate. D.C, 63 F. 
Supp. 961, affirmed Fleming, v. 
Tate. 166 F.2d 848, 81 U.SJlpp.D. 
C. 205. 

Prisoner is uot eutltlea to oouussi 
when first taken into custody for 
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cial decisions on the question, jurisdictional and 
the prisoner is not entitled to have counsel as¬ 
signed to represent him.'^^ The hearing may be in- 
formal*^^ and testimony may be received and con¬ 
sidered >\dthout strict observance of technical rules 
of evidence.*^^ The revocation of a parole by the 
entire board is not invalidated by the fact that the 
hearing was held by less than the entire member¬ 
ship,’^® at least where long delay on the part of the 
prisoner in objecting to such procedure amounts to 
waiver or acquiescence and denial of a hearing 
before the entire board, even though erroneous, 
does not expose the members of the board to an i 
action for damages.^® The holding of a hearing j 
by an examiner appointed by the board is proper 
when authorized by a statute^® 

Some parole statutes do not contemplate any hear¬ 
ing by a court prior to the return of a parolee to 
actual custody for violation of the conditions of his 
parole.®® It has been held that a court on a con¬ 
viction for a misdemeanor cannot, by its judgment, 
revoke a parole theretofore granted accused in an¬ 
other and different case, and direct that accused 
serve out the remainder of his former sentence.®^ 

Where a prisoner has not been released on parole, 


no notice or hearing is necessary before setting 
aside or rescinding a determination to grant a pa¬ 
role effective at a future date.®® 

It has been said that a prisoner who feels ag¬ 
grieved by the action or nonaction of the board 
after violation of his parole may bring the matter 
to the attention of the board by notice, written 
application, or otherwise.®® 

Order, An order is essential to the revocation of 
a parole;®^ but, where the order is not required 
by statute to be in any particular form, a change 
of status form, signed by the president and secre¬ 
tary of the board and containing an entry set forth 
in the minutes of the board with respect to the 
prisoner's return to the institution, is a sufficient 
order of revocation.®® Under the express terms 
of some statutes, an order suspending or revoking 
a parole must state the cause therefor.®® 

Discretion; judicial review. The matter of re¬ 
voking a parole rests in the uncontrolled discre¬ 
tion of the parole board or other body or officer 
in whom au^ority to revoke is vested ;®7 and the 
action of such board or officer within the scope of 
the authority conferred on it or him is not subject 


violation of his parole.—^Phipps v. 
Pescor, D.C.MO., 68 P.Supp. 242. 

UiLdex pajrtiLcTilar state statute, a 
parolee was not entitled to services 
of an attorney during conduct of 
hearing by state division of correc¬ 
tion as to whether parole should be 
revoked for violation of its condi¬ 
tions.—People of U. S. ex rel. Harris 
V. Bagen, D.C.I11., 81 F.Supp. 608. 

72. D.C.—Fleming v. Tate, 166 F.2d 
. 848, 81 U.SJ^pp.I>.C. 205. 

73. B.C.—^Fleming v. Tate, supra. 

74. U.S.—Christianson v. Zerbst, C. 
C.A.Kan., 89 F.2d 40. 

D.C.—In re Tate, D.C., 68 F.Supp. 
961, affirmed Fleming v. Tate, 156 
F.2d 848, 81 U.SJ^pp.D.C. 205. 

75- U.S.—Christianson v. Zerbst, C. 
CJLKan., 89 F.2d 40. 

D.C.--Fleinlng v. Tate, 156 F.2d 848, 

■ 81 U.SwA.pp.D.C. 205. 

76- III.—People V. Hill, 181 NJB3. 
295, 348 UL 441. 

77- U.S.—Christianson v. Zerbst, C. 
O.A.Kan., 89 P.2d 40—^U. S. ex rel. 
Bowe V. Nicholson, C.C.A.Va., 78 
F.2d 468, certiorari denied Bowe 
V. Nicholson. 56 S.Ct. 118, 296 U. 
a 573, 80 UFd. 405. 

78. B.C.—^Lang ,v. Wood, 92 F.2d 
211, 67 App-B.C, 287, certiorari de¬ 
nied 58 S.Ct. 48, 302 U.S. 686, 82 
liJBd. 530. 

79. U.S.—^Voorhees v. Cox, B.C.Ma, 
54 F.Supp. 15- 


80. Pa.—Commonwealth ex rel. 
Menke v. Beno, 34 Pa.Bist. & Co. 
659, 46 Bauph.Co. 391. 

Former statute 

(1) At a time when it was in 
force, and In a case where it was 
applicable, it was necessary to com¬ 
ply with a statute authorizing a 
complaint to be made to a court 
where a prisoner has violated his pa¬ 
role and requiring the parole to be 
declared void where the facts are ad¬ 
mitted, and requiring a jury trial in 
case of issue of a material fact.— 
People V. Jennings, 226 N.Y.'S. 72, 
222 App.Biv, 97, affirmed 161 N.B. 
326. 248 N.T. 46—46 CJ. P 1210 note 
76. 

(2) Such statutory provision for 
jury trial was applicable only when 
fact question was presented with 
relation to violation of parole; and 
the parole board had power to com¬ 
mit prisoner for violation of parole, 
as against contention that prisoner 
was entitled to a jury trial under 
statutes, where there was conclusive 
proof of prisoner’s violation of pa¬ 
role.—^People ex reL Bothermel v. 
Murphy, 8 N.B.2d 861, 274 N.T, 281. 

81. W.Va.—State v. McLaughlin, 
114 S,E. 278, 91 W.Va. 654. 

82. Cal.—Bx parte Green, "81 P.2d 
247, 27 CalA.pp.2d 460—Bx parte 
Allen, 81 P.2d 168, 27 CaI.APp.2d 
447. 

83. N.T.—People ex reL Solomon v. 
Slattery, 39 N.T.S.2d 43. 


84. Ky.—Commonwealth v, Pols- 
grove, 22 S.W.2d 126, 231 Ky. 760. 
Surplusage iu order may be disre¬ 
garded.—Wyback v. Board of Pris¬ 
on Terms and Paroles, Wash,, 203 P. 

2d 1083. 

85. N.J.—Bx parte Wright, 62 A.2d 
419, 139 N,J.Bq. 616. 

86. Cal.—Bx parte Payton, 166 P.2d 
837, 67 CalApp.2d 835. 

Cause held sufficiently stated 

Cal.—EX parte Payton, 169 P.2d 861, 
28 Cal.2d 194—In re Etle, 167 F.2d 
203, 27 Cal.2d 768. 

87. Ala.—Summers v. State, 16 So. 
2d 600, 81 Ala^App. 264, certiorari 
denied 15 So.2d 602, 244 Ala. 672 
—State ex rel, McQueen v. Horton, 
14 So.2d 667, 81 Ala.App. 71, af¬ 
firmed 14 So.2d 661, 244 Ala. 694. 

Cal.—In re Tobln^ 20 P.2d 91, 180 Cal. 
App. 871. 

B.C.—^Fleming v. Tate, 166 P.2d 848, 
81 U.S.App.B,C. 205. 

Fla-—State ex rel. Morenco v. Mayo, 
176 So. 806, 131 Fla.. 271. 

Kan.—Stephens V. Bertrand, 98 P.2d 
123, 161 Kan, 270, 

Minn.—State ex rel. Bush v. Whit¬ 
tier, 32 N.W.2d 866, 226 Minn. 366. 

Mo.—Lime v. Blagg, 181 aW.2d 688, 
845 Mo. 1. 

Wash.—^Pierce v. Smith, 196 P.2d 112, 
81 Wash.2d 62, certiorari denied 69 
S.Ct 24, S35 U.S. 834, 93 L.BJd.- 

46 ax p. 1209 notes 69,. 71, 72, P 
1210 note 78. 
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to judicial review ^ut the board or other body 
may not act fraudulently, corruptly, or on mere per¬ 
sonal caprice;®^ and, where the board is required 
to give the parolee an opportunity to appear be¬ 
fore it, it may not act in disregard of facts or re¬ 
fuse to hear argument.®® It is variously held under 
different parole statutes that a court has no juris¬ 
diction or power to set aside an order of arrest 
issued by a board that a board member has 
no discretion in respect of issuing a warrant for 
the retaking of a prisoner where the parole offi¬ 
cer has reasonable cause to believe that the pris¬ 
oner has violated the conditions of his parole,®® 
and the court cannot go behind the parole war¬ 
rant to determine whether there was reasonable 
cause;®® and that, while the issuance of a parole 
warrant lies in the discretion of the parole board 
or a member thereof,®^ and it is for the board or 
member, rather than a court, to determine the re¬ 
liability of information of a parole violation,®® 
the exercise of discretion by the board or mem¬ 
ber must be based on some information,®® the is¬ 
suance of a parole warrant without any information 


§ 23 

as to parole violations is arbitrary, capricious, and 
without basis in law,®^ and whether a warrant has 
been so issued may be the subject of judicial in¬ 
quiry.®® 

d. Effect on Allowance for Gk)od Conduct 

Except under some statutes, the revocation of a pa¬ 
role does not operate as a forfeiture of credit for good 
conduct earned In prison prior to the granting of the 
parole. 

Under some statutes the good conduct allow’ance 
earned by a convict while in prison prior to his pa¬ 
role is lost or forfeited,®® or is subject to forfei¬ 
ture,^ on the violation or revocation of the parole. 
It has, however, been said to be a general rule that 
the revocation of a parole does not operate as a 
forfeiture of the credit earned for good conduct 
before the granting of the parole,® and that a con¬ 
dition in the parole having that effect is illegal.® 
A prisoner while on parole is not entitled to an al¬ 
lowance for good conduct,^ although it has been 
held otherwise where he is released on a parole 
which does not suspend the running of the sen¬ 
tence.® Under some statutes, a parolee returned 


88; U.S.—^Hogan v. Zerbst, C.C.A. 
Ga.. 101 F,2d 634. 

N.M.—V'lgfl V. Hughes, 175 P. 713, 
24 N,1I. 640. 

K.T.—^People ex rel. West v. Wilson, 
16 N.y.S.Sd 648. 258 App.Div. 841. 
appeal denied 26 N.E.2d 837, 282 
N.T. 811—^People ex rel. Kohlepp v. 
McGee. 11 N.Y,S.2d 765, 266 App. 
Div. 792, appeal dismissed 26 N.H. 
2d 809, 282 N.T. 677—Hogan v. 
Canavaji, 283 N.Y.S. 91, 245 App. 
Div, 891, reargument denied 283 
N.Y.S. 875, 246 App.Div. 734—Peo¬ 
ple ex rel. Hoss v. Dawes, 272 N.Y. 
S. 169, 242 App.Div. 638—^People ex 
rel. Singer v. Parole Commission of 
City of New York, 16 N.T.S.2d 267, 
172 Misc. 423, affirmed 19 N.Y.S.2d 
1019, 259 App.Div. 804. 

46 C.J. p 1210 note 81. 

Bevocation of^ parole and order of 
rearrest as not re viewable by cer¬ 
tiorari see Certiorari 5 18 a. 
Bevocation of parole by court 
which granted it is, under the stat¬ 
ute. not subject to review by an ap¬ 
pellate court.—^Francis v. Amrlne, 
133 P.2d 124, 156 Kan. 820—Stephens 
V. Bertrand, 98 P.2d 123, 161 Kcm. 
270. 

Affidavit offered in court to show 
that parolee was not guilty of mis¬ 
conduct imputed to him was properly 
rejected.—Shearer v. Sanford, C.CA.. 
Ga., 116 F.2d 214. 

Court will not order release on mere 
technicalities 

N.Y.—People v. Jennings, 229 N.Y.S. 
342, 132 Misc. 248. 

38. Ga.—Johnson v. Walls^ 194 S.B. 
380, 185 Ga. 177. 


90. D.C.—^Fleming v. Tate, 156 F.2d 
848. 81 U.S.APP.D.C. 205. 

Parole board’s formal oertifioate 
that paroled prisoner was given hear¬ 
ing before revocation of parole can¬ 
not be collaterally attacked by such 
prisoner's merely verbal contradic¬ 
tion of certificate.—IJ. S. ex rel. Rowe 
V. Nicholson, C.aA.Va., 78 P.2d 468, 
certiorari denied Rowe v. Nicholson. 
56 S.Ct 118, 296 U.S. 573, 80 KEd. 
405. 

91. Pa.—Commonwealth ex rel. 
Menke v. Reno, 34 Pa.Dist. &Co. 
669, 46 Dauph.Co. 391. 

92. N.T.—^People ex rel. Natoll v. 
Lewis. 41 N.E.2d 62, 287 N.Y. 478. 

93. N.T.—People ex rel. Natoll v. 
Lewis, supra. 

94. U.S,—^U. S. ex rel. De Lucia v. 
O'Donovan, D.C.I1I., 82 F.Supp. 435. 

95- U.S.—Christianson v. Zerbst, C. 

C. A.Kan., 89 P.2d 40—U. S. ex rei, 
De Lucia v. O’Donovfm, D.C.in., 82 
F.Supp. 435—Compagna v. Hiatt, 

D. C.Ga., 82 F.Supp. 295. 

96. U.S.—U. S. ex rel. De Lucia v. 
O'Donovan, D.C.Illn 82 F.Supp. 435. 

97. U.S.—U. S. ex rel. De Lucia v. 
O'Donpvan, supra. 

98. U.S.—Compagna v. Hiatt, D.C. 
Ga., 82 F.Supp. 295. 

99. U.S.—^Taylor v. Squier, C.C.A. 
Wash., 142 F.2d 737—Sanford, 
Warden, v. Runyon, CC.A.Ga., 136 
P.2d 54—Jarman v. U. S., C.C.A. 
Va., 92 P,2d 809—Christianson v. 
Zerbst, C.CJLKan., 89 F.2d 40— 
Phipps V. Pescor, D.C.Mo., 68 F. 


Supp. 242—Wald V. Hiatt, D.C.Pa.. 
56 F.Supp. 604—Halligan v. Marcll, 
Wash., 298 F. 403. 125 CC-A. 619. 
Fla.—^Dear v. Mayo, 14 So.2d 267, 153 
Pla. 164, certiorari denied 64 S.Ct. 
42, 320 U.S. 766. 88 L.Ed. 458. , 

N.H.—Gobin v. Clarke, 49 A.2a 167, 
94 N.H. 167. 

L Mich.—^Bx parte Holton, 8 N.W. 

2d 628, 304 Mich. 534. 

N.T.—People ex rel Threadcraft v. 
Brophy, 7 N.Y.S.2d 76, 256 App.Div. 
823—People ex rel. Gariti v, Bro¬ 
phy, 7 N.Y,S.2d 19, 255 App.Dlv. 
823, appeal dismissed 18 N.E.2d 863, 
279 N.T. 778—^People ex rel. Depeiif 
V. New York State Board of Pa¬ 
role, 63 N.T.S.2d 727, 187 Misc. 640 
— ^Dote V. Moran, 39 N.T.S.2d 9. 
XnduBtrlal good time 
U.S.—Wald V. Hiatt, D,C.Pa., 56 F. 
Supp. 504. 

2. W.Va.—Corpus JTazis cited . iu 
Watts V. Skeen, 54 S.E.2d 563, 566. 

46 C.J. p 1211 note 90. 

Reduction of term of Imprisonment 
as reward for good prison conduct 
generally see the C.J.S. title Pris¬ 
ons § 21, also 50 C.J. p 346 note 6-p 
360 note 78. 

3. Iowa.—State v. Hunter, 100 N.W. 
610, 124 Iowa 569. 

Okl.—^Bx parte Ridley, 106 P. $49, 3 
Okl.Cr. 350, 23 L.RJV.,N.S., lip. 

4. Ind.—Woodward v. Murdock, 24 
N.B. 1047, 124 Ind, 439. 

W.Va.—^Watts v, Skeen. 64 S.B.2d 
563. 

5- S.C.—Crooks v. Sanders, 115 S,B. 
760, 128 S.C. ,28, 28 A.L.R. 940. . 
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to the penitentiary may be entitled to have good 
conduct credit earned thereafter credited on the 
remainder of his sentence.^ 

§ 24. -Bond 

A parole bond requiring the parolee to obey all laws 
covers both laws In force at the time of execution of the 
bond and those enacted subsequently during the parole 
period. 

The court in gpranting a parole may require a 
bond.*^ A parole bond requiring defendant to obey 
all laws covers all laws then in force and those 
enacted subsequently during the period of parole.^ 
On a violation of the conditions of a parole bond, 
forfeiture may be declared and a recovery had 
thereon as in the case of other bonds given in 
criminal proceedings.^ 

§ 25. — Indictment for Violation of Pa¬ 
role 

Illegal Imprisonment at the time of granting a parole 
la a defense to an Indictment for violating the parole. 

Where one illegally imprisoned is granted a pa¬ 
role, the illegal imprisonment is available as a de¬ 
fense to an indictment for the violation of the pa- 
role.i® 

§ 26. -Discharge 

statutory provisions control as to the granting of a 
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discharge to a paroled prisoner. An absolute discharge 
is something more than a release from parole In that it 
terminates, and Is a remission of the remaining portion 
of, the sentence. 

Under some statutes a parole board may grant a 
final discharge to a paroled prisoner but it 
does not exercise this authority when it merely re¬ 
linquishes control and supervision of a parolee 
during the period of his military service.^^ Un¬ 
der other statutes relating to a parole granted by 
a court, the court may discharge from the parole 
only by an order of record but Ae failure of 
the court, within a prescribed period, either to termi¬ 
nate the parole or to grant an absolute discharge 
is a discharge by operation of law.i^ One released 
on parole is not entitled to an absolute discharge 
as a matter of right before the expiration of his 
parole period as prescribed by lawji® and a stat¬ 
ute providing that no person released on parole from 
a state prison shall be discharged from parole pri¬ 
or to the expiration of the full maximum term for 
which he was sentenced is, when applicable, ac¬ 
corded effect.!® An absolute discharge is some¬ 
thing more than a release from parole;!! it termi¬ 
nates the sentence,!® and is a remission of the re¬ 
maining portion of the sentence.!* Like a pardon, 
as discussed supra § 10, it is a gift which does not 
become effective until it is delivered and accepted,®* 
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6. W.V€L—Watts V. Skeen, 64 S.R 
2d 663. 

7. Kan.—State v. Hairis, 226 P. 715, 
lie Kan, 387. 

& E:an.—State v. Harris, supra, 
g. Kan.—State v. Harris, supra. 

la Iowa—^Hofstetter v. Hollowell, 
214 N.W. 638. 

11. Minn.—State ex rel. Bush v. 
Whittier, 32 N.W.2d 866, 226 Minn, 
866. 

Discharge of prisoners generally see 
the C.J.S. tiUe Prisons S 20, also 
50 C.J. p 346 notes 35-6. 

Parolee from reformatory 
N.Y.—^People ex rel. Lewandowski v. 
Division of Parole, 248 N.T.S. 511, 
139 Mlsc. 486. 

BecommendatioiL 

It was proper, under a particular 
statute, for prison board on recom¬ 
mendation of warden to recommend 
to governor final discharge of pa¬ 
rolee.—^Lynn v. Schneck. 30 P.2d 117, 
139 Kan. 138. 

Proofs held to lOiow prisoner not 
discharged firom parole 
K.Y.—People ex rel. Madden v. Barr, 
258 K.T.S. 546, 236 App.Dlv. 319, 
affirmed 184 N.E. 101, 260 N.Y. 681. 

la. Minn.—State ex rel. Bush v. 
Whittier. 32 N‘.W.2d 856, 226 Minn. 
366. 

Betention of legal custody of pa- 


. rolee until final discharge see su¬ 
pra § 22 b. 

13. Kan.—^Francis v. Amrlne, 133 P. 

2d 124, 156 Kan. 820. 

14i Kan,—^Badgley v. Morse, 296 P. 

344, 132 Kan. 644, 74 A.L.R. 1116. 
16. Mo.—^In re Mounce, 269 S.W. 886, 
307 Mo. 40. 

46 C.J. p 1211 note 2. 

16. N.Y,—^People ex rel. Moody v. 
Hunt. 14 3Sr,Y.S.2d 927, 257 App. 
Dlv. 611—^Lehrman v. State, 29 N. 
Y.S.2d 636, 176 Misc. 1022. 

Statute applies only to parolees Aom 
I state prisons 

iN.Y.—P eople ex rel. Lewandowski v. 
Division of Parole, 248 N.Y.S. 511, 
139 Misc. 486. 

TaJldity of statute 

(1) A statute authorizing the dis¬ 
charge of a paroled convict has been 
held unconstitutional as infringing 
on the pardoning power vested else¬ 
where.—^Board of Prison CJomrs. v. 
De Moss. 163 S,W, 188, 167 Ky. 289. 

(2) Legislative interference with 
peu'doning power generally see Con¬ 
stitutional Law $ 132. 

(3) A parole board cannot dis¬ 
charge a convict from parole before 
the expiration of the maximum tenU 
for which he was sentenced where a 
statute purporting to empower it to 
do so is held to be unconstitutional. 
—Conomonwealth ex rel. Banks v. 
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Cain, 28 A.2d 897, 346 Pa. 681, 143 
A.L.B. 1473. 

Illegal parole does not entitle a 
convict to discharge where his max¬ 
imum sentence has not been satisfied 
by actual service in the penitentiary. 
—^People ex rel. Miller v. Niersthei- 
mer, 86 N.K2d 10, 402 HI. 599. 

17. Mich.—In re Bddinger, 211 N.W. 
64, 236 Mich. 668. 

18. N.Y.—^People v. Kaiser, 205 N. 
Y.S. 317, 209 App.Div. 722. 

Particular instruments held to ter¬ 
minate sentence and restore civil 
rights 

Kan.—^Lynn v. Schneck, 30 P.2d 117, 
139 Kan. 138. 

13. Mich.—^In re Bddinger, 211 N.W. 
54, 236 Mich. 668. 

3&egal discharge is . reoogrnltion of 
full expiation of crime; and subse¬ 
quent detention for that offense Is 
unlawful.—^People ex rel. Lewandow¬ 
ski V. Division of Parole, 248 N.Y.S. 
511, 189 Misc. 485. 

20. Mich.—In re Bddinger, 211 N.W. 

54, 286 Mich. 668. 

46 C.jr. p 1211 note 7. 

Under statute 

(1) Under some statutes actual re¬ 
ceipt of certified copy of certificate 
of discharge by parolee is a condition 
precedent to finality of parolee’s dis¬ 
charge; and alleged promises by the 
division of correction that a dis- 
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and after delivery cannot be recalled.^^ 


PARDONS 


§ 28 


§ 27. Pleading Pardon 

An Individual pardon, as distinguished from a general 
pardon granted by proclamation or legislative acf, must be 
pleaded or in some other way be brought to the attention 
of the court In order to take advantage, in Judicial pro- 
ceedingsi of the benefit thereof; but there is no hard 
and fast rule as to how the pardon shall be brought to the 
court’s attention. 

Unless the pardon is a general one granted by 
proclamation or legislative act of which judicial 
notice is taken,22 it is necessary to plead a pardon 
or otherwise claim it and bring it to the attention 
of the court in order to take advantage, in judicial 
proceedings, of the benefit thereof.23 There is, 
however, no hard and fast rule as to how a pardon 
shall be brought to the attention of the court.24 
All that is requisite is that the attention of the 
court be called to the fact that a pardon has been 
granted ;25 ^nd this may be done at any time or 
stage of the proceedings before the execution of 
the sentence,26 At common law, where the par¬ 
don is obtained before issue joined, it must be plead¬ 
ed like other matters in confession and avoidance.27 
After issue joined, the pardon should be brought 
to the attention of the court in some manner suit¬ 
able to the advanced stage of the proceedings.^® 
After conviction and before sentence, the pardon 
may be asserted in response to the question wheth¬ 
er accused has anything to say why sentence should 
not be pronounced and, when the case is on ap¬ 
peal, the pardon may properly be called to the at¬ 


tention of the appellate court either by the sugges¬ 
tion of the state's attorney that accused has been 
pardoned, or by application of the person par- 
doned.26 A pardon also may be alleged as an an¬ 
swer to a return of habeas corpus.®^ 

§ 28. Proof of Pardon or Commutation of 
Sentence 

A pardon may be proved by the document itself, but 
not by oral testimony in the absence of a showing that 
the original is lost and that a certified copy cannot be 
produced. 

A pardon is properly proved by the production 
of the charter or pardon itself under the great seal 
of the state.22 A pardon may also be proved by a 
certified copy,®® but in some jurisdictions proof by 
certified copy may be made only oh proof of loss 
of the original.®^ A pardon cannot he proved by 
oral testimony where it is not shown that the orig¬ 
inal is lost and that a certified copy cannot be pro¬ 
duced.®® 

It will be presumed that, in revoking a condition¬ 
al pardon, the governor dealt with the matter care¬ 
fully and fairly;®® and the burden of proving that 
the condition on which the pardon was granted 
has been complied with rests on the person rely¬ 
ing on the effectiveness of the pardon.® ^ 

Copies, made by the warden, of a commutation of 
sentence may be suflBcient, without oral testimony, 
to show that a clause reserving the right of revoca¬ 
tion was in the original commutation at the time 
it was executed.®® 


charge will be given parolee on six 
months’ service In armed forces can¬ 
not bind the state.—^People eac rel. 
Richardson v. Ragen, 79 N.B.2d 479, 
400 Ill. 191. 

(2) Some parole statutes, however, 
do not make It obligatory on, or the 
duty of, the parole board to issue 
to a parolee, whose parole has ex¬ 
pired, a certificate or other document 
that he Is no longer subject or amen¬ 
able to jurisdiction of board.—People 
ex rel. Reisinger v. Canavan. 22 N.T. 
S.2d $59. 

21. Mich.—In re Bddlnger, 211 N.W. 
54, 236 Mich. 668. 

22. XT.S.—Jenkins v. Collard, Ohio, 
12 S.Ct 868, 145 U.a 546, 86 KEd. 
812 

16 C.j. P 417 note 87. 

Judicial notice- of pardon or aannesty 
see Criminal Law $ 555; Evidence 
§§ 18 c, 41. 

23. US.—U. S. V. Wilson, Pa., 7 Pet 
150, 8 L.Ed. 640. 

;|.6 C.J. p 417 note 86—46 C.J. p 1211 
note 9. 


24. Mich.—Spafiord v. Benzie Cir. 
Judge, 98 N.W. 741, 136 Mich. 25. 

16 C.J. p 417 note 88—46 C.J. p 1212 
note 11. 

25. Okl,—^Territory v. Richardson, 
60 P, 244, 9 Okl. 579, 49 KR-A. 440. 

46 O.J. p 1212 note 12. 

2a Okl.—^Territory v. Richardson, 
supra. 

27. Philippine.—Villa v. Allen, 2 
Philippine 486. 

Special plea in bar is appropriate. 
XJ.S — U. S. V. Murdock, Ill., 52 S.Ct. 
S3, 284 US. 141, 76 L.Ed. 210. 82 
A.L,R. 1376. 

Alaska.—U S. v. Schrenck, 6 Alaska 
412. 

2a Philippine.—Villa v. Allen, 2 
Philippine 436. 

16 C.J. p 41^ note 92. 

2a Philippine.-Villa v. Allen, su¬ 
pra. 

16 C.J. P 417 note 98, p 1800 note 6— 
46 ax p 1211 note 9 [c] (1). 


3a Philippine.—Villa v. Allen, su¬ 
pra.. 

16 CJ*. p 417 note 94—46 C.J. p 1211 
note 9 [cj (2). 

81. N.T,—^In re Edymoin, 8 How.Pr. 
478, 

46 C.J. p 1211 note 9 [c] (3). 

32. Tex.—Cooper v. State, 7 Tex. 
App. 194. 

46 C.J. p 1212 note 14. 
sa Pa.—Cox V. Cox, 26 Pa. 876, 67 
Am.D. 432. 

46 C.J. p 1212 note 15. 

84. Tex.—Cooper v. State, 7 Tex. 
App. 194. 

46 C.J. p 1212 note 16. 

sa Ark.—^Redd v. State, 47 S.W. 119, 
65 Ark. 476. 

46 C.J. p 1212 note 17. 

3a Md.—Wright v. Herzog, 84 A.2d 
460, 182 Md. 316. 

37. Minn.—State v. Barnett, 258 N. 
W. 608. 193 Minn. 386. 

sa Minn.—Guy v. Utecht, 12 N.W.2d 
‘ 753, 216 ICnn. 866. 


623 



FAREGORIC—PAEEi^T 


67 C.J.S. 


PAEE(K>B1C. See Poisons § IL 
PAEENS. Parent.i 

As the 6ist word of a maxim as to which there 
have been no recent applications see 46 C.J. p 1212 
note 2. 

PABENS PATBIiB* The words ^^parens patn®/^ 
meaning ^‘father of his country,” were applied orig¬ 
inally to the king.2 Since, on this country's achiev¬ 
ing its independence, the prerogatives of the crown 
devolved on the people of the states, the state, as a 
sovereign, is the parens patri®.^ The doctrine of 
parens patri® expresses the inherent power and 
authority of the state to provide protection of the 
person and property of a person non sui juris,^ and 
under the doctrine the state has the sovereign pow¬ 
er of guardianship over persons of disability,5 and 
in the execution of the doctrine the legislature is 
possessed of inherent power to provide protection 
to persons non sui juris and to make and enforce 


such rules and regulations as it deems proper for 
the management of their property.® 

The state as parens patri® of minors see Infants 
§ 4> and of insane persons see Insane Persons § 3. 

PABENT. The word ‘parent” is of kin to the Lat¬ 
in word ‘*parere”7 and the Greek word “porein.”® 
It is connected with no trade and it is not a word of 
art.® 

Defined generally and without reference to per¬ 
sons, the word ^‘parent” means any organism con¬ 
sidered in relation to other organisms produced by 
it through a generative process.^® The meaning of 
the term,both primaryi® and ordinary,!® is one 
who begets, or brings forth, offspring; one who be¬ 
gets an offspring;!^ one who generates or has gen¬ 
erated a child ;i® he or she that produces young;i® 
the father or mother.i^ 

The word ‘^parent” usually denotes consanguinity 
rather than afilnity,!® and when the term is literal- 


1. Black Li.D. 

2. Kan.—In re TiTrner. 145 P. 871. 
872. 94 Kan. 115. Ann.Cas.l916E 
1022. 

8. U.S.—State of Georgia v. Penn¬ 
sylvania R. Co.. Ga., 65 S.Ct 716. 
722, 723. 324 U.S. 439, 89 KEd. 
1051. 

Kan.—^In re Turner. 145 P. 871, 94 
Kan. 115, 120. Ann.Cas.l916E 1022. 
<'Tlie state, as a soverelgrUf is the 
parens patrl«.”—Ponta’n v. Ravenel, 
Pa.. 17 How., U.S., 369, 384, 15 L.Ed. 
80. 

State as sovereign see the CJ.S. ti¬ 
tle States § 2. also 59 C.J. p 18 
note 28-p 21 note 33. 

4 . Cal.—Warner Bros. Pictures v. 
Brodel. App.,. 179 P.2d 57. 64. 

46 C.J. p 1212 note 8 [a]. 

5. Cal.—^Warner Bros. Pictures v. 
Brodel, supra. 

Kan.—In re Turner. 145 P. 871, 872, 
94 Kan. 115, 120, Ann.Ca8.1916E 
1022 . . 

6. CaJ.—W€u:ner Bros. Pictures v. 
Brodel, App., 179 P.2d 67, 64. 

7. N.M.—^Dodson v. Ward, 240 P. 
991, 994, 31 N.M. 54. 42 A.L.R. 621, 

Derivation 

The definition of the word ‘'par¬ 
ent.** according to every lexicogra¬ 
pher that we have had the opportu-. 
nity to consult, is derived from 
**pario,** to produce or bring forth, 
the regular participle of which would 
be “pariens;** bu^ by some corrup¬ 
tion, it is usually written "parens,** 
and from which we have, the 'jyord 
“parent** angllctjsed.—In Morping- 
star*s Will, 257 N.T.S. 240, 247, 143 
Mlsc, 620—46 aj. p 1212 note 10. 


8. Nr.M.—^Dodson v. Ward, 240 P. 
991. 994, 31 N.M. 54. 42 A.L.R. 621. 
CHreek word "porein” means to give 

or beget. 

Ky.—^Lanferman v, Vanzile, 160 S.W. 
1008, 1013. 160 Ky. 751, Ann.Cas. 
1914D 663. 

N.M.—Dodson v. Ward, 240 P. 991, 
994, 31 N.M. 64. 42 AX.R. 621. 

9. Ga,—^Hood v. Southern Ry. Co., 
149 S.E. S98. 169 Ga. 158. 

10. Tex.—^Boudreaux v. Texas & N. 
O, R. Co., Civ.App.. 78 S.W.2d 641, 
643. 

11. Ill.—^Paber v. Industrial Com¬ 
mission, 185 N'.E. 255. 268, 862 III. 
116—Marshall v. Industrial Com¬ 
mission. 174 N-.B. 534, 686, 342 Ill. 
400. 

N.J.—Gardner v. Hall, 26 A.2d 799. 

805, 132 N.J.EQ. 64. 

Pa.—Commonwealth v. Wibner, 73 
Pa.Super. 349, 352. 

13. U.Si—Miller v. U. S., aCAJiirk., 
123 P.2d 716, 717. 

13. Ga.—^Hood V, Southern Ry. Co., 
149 as. 898, 169 Ga. 168. 

Ill.—^Marshall v. Industrial Commis¬ 
sion, 174 N.E. 634. 635, 342 Ill. 400. 

14. Ky.—Lajiferman. V, Vanzile, 150 
S.W. 1008, 1013, 160 Ky. 761, Ann. 
Cas.l914D 663.' 

N.M.—^Dodson v. Ward, 240 P. 99i, 
994, 81 N.M. 54, 42 A.L.R. 621. 
Similarly expressed 

(1) The word “parent** means the 
parent who begat the child, as in 
Genesis, the one frpm whose loins 
the child came.—Gardner v."Hall, 26 
^2d .799, 806, 132 N.J.Ba. 64. . . , 

(2) One who begets a child,—Mill¬ 
er V. XJ. S., C,CA-Ark., 128 P.2d 716, 
717. 


(3) One who procreates, begets, or 
brings forth an offspring.—McDonald 
V. Texas Employers* Ins. Assod, Tex. 
Civ.App.. 267 S.W. 1074, 1075. 

15. Mont.—^Hendy v. Industrial Ac¬ 
cident Board, 146 P.2d 324, 325. 115 
Mont. 516—State v. Silver Bow 
County . Second Judicial District 
Court, 213 P. 802, 804, 66 Mont 
427. 

Tex.—^Boudreaux v. Texas & N. O. R. 
Co., Clv.App., 78 aw.2d 641, 643. 

16. Ky.—Smith v. Smith, 2 Bush 
620, 626. 

N.Y.—In re Mornlngstar*s Will, 267 
N.T.S. 240, 247, 143 Misc. 620. 

17. HI.—^Paber v. Industrial Com¬ 
mission, 186 N.B. 266, 268, 352 Ill. 
115. 

Mont.—^Hendy v. Industrial “Accident 
Board, 146 P.2d 824. 825, 116 Mont 
516. 

N.T.—^In re Moriiingstar*s Will, 257 
N.T.S. 240, 247, 143 Mlsc. 620. 

Tex.—Boudreaux v. Texas '& N. O. R 
Co., Civ.App., 78 S.W.2d 641, 643. 

46 C.J, p 1213 note 13. 

Parent means father and mother 
Del.—^In re Prists Estate, 161 A. ois, 
*920, 18 Del.Ch. 409; 

Mother as well at father 
Gal—Hood V. Southern Ry. Co.^ 149 
B,E: 898, 169 Ga.-168. • • 

Dawftil father or moth^ 

Ga.—Weems .v. Saul, 133 S.B. 661, 62 
GcuApp. 470. 

Dnmediate'parent ' 

Ordinjarily .the word “parent** im¬ 
plies immediate parent, father or 
mother.—Hodge v. LovelTs Trustee, 
90 S.W;2d' 683; 636, 262 Kiy. 609. 

la U.S.—Miller v. U. K, dCJLArk., 
128 F.2d 716, 717* 
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ly interpreted,and in its common and accepted 
meaning,20 it refers to the natural father or moth¬ 
er, and it can only include a father and mother re¬ 
lated by blood to the child ;21 it does not mean par¬ 
ents artificially created by law.22 Thus, in the 
strict sense, the term does not include an adoptive 
father or mother,23' a grandfather or grandmoth- 
er,2^ a stepfather or stepmother,^® and persons 
standing in loco parentis.20 By common accepta¬ 
tion the word ‘‘parent,” in the absence of limiting, 
defining, or qualif 3 ring language, ordinarily is used 
to designate a legitimate relationship between a 
mother or father and their issue,27 hut, because the 
trend of modem legislation and court decisions has 
been toward a more liberal use of the term where 
bastardy is involved, the word “parent” is applied 
in speaking of those who beget an. illegitimate 

child.28 

The word, however, is not confined in its use to 
its primary and ordinary meaning, but in a broad 
sense, and under certain circumstances, it may be 
employed to denote other than the natural par- 
ents,22 and it may include an adoptive parent, a 
stepfather or stepmother,®® in fact, anyone stand¬ 
ing in loco parentis.®^ 

The terms, “parent” and “ancestor^*, have been 
held to be equivalents, and also have been distin¬ 


guished see 3 C.J.S. p 1063 notes 58.1, 58.2. It has 
been held that “parent” and “child” are correla¬ 
tive terms see 14 C.J*S. p 1106 note 31. “Parent” 
and “father^’ have been held to be equivalents, and 
also have been distinguished see 35 C.J.S. p 754 
notes 84, 85. The terms “parent?^ and “mother’^ have 
been distinguished.®® 

The word “parent” is treated in various connec¬ 
tions throughout this work. As used in death stat¬ 
utes the term is discussed in Death § 34 b, as em¬ 
ployed in testamentary instruments to designate 
beneficiaries the word is. treated in the C.J.S. title 
Wills § 66&, also 69 C.J. p 205 notes 32-36, and as 
a term used in compensation acts designating those 
who may be entitled to compensation see the C.J.S. 
title Workmen’s Compensation Acts § 142, also 71 
C.J. p 547 note 49-p 551 note 8. The term is also 
treated in Adoption of Children § 6, Bastards § 
23 a. Domicile §§ 5,12, and Executors and Admin¬ 
istrators § 371. For other uses of the term consult 
the indexes to the titles Criminal Law, Descent and 
Distribution, Evidence, Insane Persons, Insurance, 
and Husband and Wife; see also the Descriptive- 
Word Index. 

PARENTAL. Of, pertaining to, or characteristic 
of, a parent or parents.®® 


19. Tex.—‘McDonald v. Texaa Em¬ 
ployers’ Ins. Assoc., CiVwA.pp., 267 
S.W. 1074, 1076. 

20. Ind.-i^Welch v. Welch Aircraft 
Industries, 29 N.E.2d 828. 826, 108 
Ind.App. 646. 

21. Mont.—^Hendy v. Industrial Ac¬ 
cident Board, 146 P.2d 824, 325, 115 
Mont. 616. 

46 C.J. P 1213 note 14. . . 

22. N.J.—Gardner v. Hall, 26''A.2d 
799, 806, 132 N.J.Eq. 64. 

23. Wis.—Hole v. Robbins, 10 N.W. 
617, 619, 63 Wis. 614. 

46 C.J. P 1213 note 18. 

34 . n.T.—I n re Mornin^tar’s Will, 
267 N.T.S. 240, 247, 143 Misc. 620 
—In re Leonard’s Will, 266 N.Y.S. 
366, 371, 143 Misc. 172. 

46 C.J. P 1213 note 19. 

25. Mont.—^Hendy v. Industrial Ac¬ 
cident Board, 146 P.2d 324, 825, 115 
Mont. 516. 

Tex.—^Boudreaux;v. Texas & B. 


Co., Civ.App., 78 S.W.2d 641, 644. 

46 C,J. p 1213 note 20. 

The lesral acceptance of the term 
“parent” does not inc’ude “stepfa¬ 
ther.”—In re Bishop, D.C.Wash., 26 
P.2d 148, .149. 

26. Mont.—Hendy v. Industrial Ac¬ 
cident Board, 146 P.2d. 324, 826, 
116 Mont. 616. 

46 C.J, p 1213 note 21. 

27. HI.—Marshall v. Industrial Com¬ 
mission, 174 N.B. 684, 536, 342 Ill. 
400. 

46 C.J. p 1213 note 17. 

2^ Ill.—^Marshall y. Industrial Com¬ 
mission, 174 N.B: 634, 635, 342 Ill. 
400. 

Iowa.—^In re Clajrlds Estate, 290 N.W. 
• 13, 32, 228 Iowa 76. 
illegritimate child as without parents 
at common law sea Bastards § 23 a. 
ButaUve father inclnded 
Pa.— Commonwealth, v. Wibner, 78 
Pa.Sup€r. 349, 361—Macklih v. Tay- 
. lor. Add. pp 212, 214. 


Xlle?lt*mate parent inc^nded 
U.S.—Howard v. U. S., D.C.Ky., 3 
P.2d 170, 173. 

29. m.—^Paber v. Industrial Com¬ 
mission, 186 N.E. 265, 258, 362 Ill. 

. 116, 

30. U.S.—Howard v. U. S., D.C.Ky., 
2 F.2d 170, 173. 

Gsu—Travelers’ Ins. Co. v. William¬ 
son, 132 S.B. 265, 36 GaApp. 214. 

31. U.S.—Miller v. XT. S., C.C.A.Ark., 
JL23 P.2d 716, 717—^Howard v. U. 
S., D.C.Ky., 2 P.2d 170. 

XH._i.Faber v. Industrial Commission, 
18^ N.E. 266, 268. 362 Ill. 116. 

32. Tex.—Lantznester v. State, 19 
Tex.App. 320, 321. 

33. Webster New Int.D. 

Phrases 

(1) “Parental authority” see 7 C. 
J.S. p 1292 note 44.4. 

(2) “Parental influence” see 43 C. 
J.S. P 382 note 32. 
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PARENT AND CHILD 

This Title includes the parental relation; rights, powers, duties, and liabilities of parents and children, 
as between themselves and as to others, incident to the existence of the relation; and legal proceedings 
relating thereto. 

Hatters not in this Title, treated elsewhere In this w<»rk, see Desorlptive^Word Index 
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§ 1 


§ 96. - 

Indictment, information, or complaint—^p 835 

97. - 

Evidence —p 837 

98. - 

Trial, judgment, and review—-p 842 

99. - 

Sentence and punishment-s-p 850 

100. Enticing away or harboring child or parent —^ 851 

101 . — 

Civil liability—p 851 


102. — Criminal liability—857 

See also descriptive word index in the back of this Volume 


§ 1. The Relation in General 

‘‘Parent and chfid” Indicates the relation between 
husband or wife and his or her legitimate offspring. 

The term “parent and child” is used to indicate 
the relation existing between husband and wife, or 
either of them, on the one hand, and their legiti¬ 
mate offspring on the other.l 

§ 2. -Nature and Existence 

a. In general 

b. Rights and duties arising from rela¬ 

tion in general 

In C^eral 

The relation of parent and child Is a status, and not a 
property right, and ths existence of the relation is gener¬ 


ally a question of fact to be determined from the facts 
of the particular case. 

The relationship of parent and child is a status,^ 
and not a property rights' The existence of the 
relation of parent and child is generally a question 
of fact, to be determined from the facts and cir¬ 
cumstances of the particular case,^ and is estab¬ 
lished prima facie where it is shown that the par¬ 
ties lived together, and recognized by their acts the 
existence of that relation.® Where there is a living 
parent, the presumption prevails that the relation¬ 
ship of parent and child continues to exist,® and it 
cannot be loosely destroyed or abandoned by the 
parent through agreement or otherwise,^ since it is 
against public policy to destroy or even limit the 
relation of parent and child except for adequate 
legal reasons.® If it is shown that a child has been 


1- Mich.—^Liivemash v. Delorme, 176 
N.W. 177. 180, 208 Mich. 295. 

K-Y.—^People V. Fltzjrerald, 162 N.T.S. 
641. 167 App-Div. 85. 

*<2hild” defined see Child 14 aJ.S. 
p 1106 note 24-^ 1110 note 99. 

“Family” defined see Family 35 CJ. 

S. p 737 note 42-p 743 note 15, 

“Parent” defined see ante p 624 note 
7 et seq. 

Illegritimate children generally see 
Bastards S 1. 

Helatlonshlp of husband and wife as 
similar to that of parent and child 
see Husband and Wife § 1. 

g. Mo.—^Beckmann v. Beckmann, 
App.. 211 S.W.2d 536. affirmed 218 
S.W.2d 666, 368 Mo. 1029. 

Pa.—Commonwealth ex rel. Teitel- 
baum V. Teitelbaum, 50 A.2d 713. 
160 Pa.Super. 286—Commonwealth 
ex rel. Gk>essler v. Bernstein, 26 A. 
2d 213, 149 Pa.Super. 29—^In re 
Hawthorne, 21 A.2d 521, 146 Pa. 
Super. 20—re Rosenthal, 157 A. 
342, 103 Pa.Super. 27—Common* 
wealth V. McGee, 167 A. 846, 103 
PcuSuper. 12—Royer v. Royer, 9 
SchJEteg. 193. 

3. Pa.—Commonwealth ex rel. Tei¬ 
telbaum V. Teitelbau^ 50 A.2d 
713, 160 Pa.Super. 286-^bmmon- 
wealth ex reL Goe^ler y. Bern¬ 


stein. 26 A.2d 213. 149 Pa.Super. 
29—^In re Hawthorne, 21 A.2d 621, 
146 PaSuper. 20—Commonwealth 
V. McGee. 157 A. 345. 103 Pa.Sui>er. 
12—In re Rosenthal, 167 A. 842, 
103 Pa.Super. 27—^Royer v. Royer, 
9 Sch.Regr. 193. 

Parent as bavinir no property right 
in child see Infra § 11 a. 

4. Ky.—Hilllker v. Thomdide, 173 

S.W.2d 977, 295 Ky. 148. 

Pa—Corpus OTciris quoted in In re 
Fink's Bstate, 21 A.2d 883, 888, 348 
Pa 65—Monongahela Trust Co. v. 
Kazimer, 54 A.2d 841, 161 Pa Super. 
380. 

46 C.J. p 1220 note 4. 

Pisslinilaarity of character 

In action involving issue of parent 
and child relation, refusal to admit 
evidence of plaintifTs criminal rec¬ 
ord as substantive evidence as show-, 
Ing dissimilarity of character be¬ 
tween plaintiff and decedent, and ad¬ 
mission of such evidence only for im¬ 
peachment purposes, was proper.— 
Hilllker v. Thomdale, 178 S.W.2d 977, 
295 'Ky. 148. 

Sesemhlaaoe 

On issue of relationship between 
alleged parent and child, evidence 
of resemblance of child to parent 
is competent to show relatlohsdiip, 
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especially when child has arrived at 
an age when resemblance can be de¬ 
termined.—Hilliker v. Thomdale, su- 
prcu 

5. Pa.—CoT]^ Juris quoted in In 
re Fink's Kstate, 21 A.2d 888, 888, 
343 Pa. 66. 

46 C.J. p 122p note 5. 

6. U.S.—Baldwin v. U. D.C.Mo., 
68 F.Supp. 667. 

Mo.—Weir v. Marley, 12 aW. 798, 
99 Mo. 484, 6 L 1 .R.A. 672. 

7. U.S.—Baldwin v. XT. S., D.C.M 0 .. 
68 F.Supp. 657, 662. 

Termination of rights and obliga¬ 
tions see infra § 3. 

One denying recognized relation¬ 
ship must produce irrefragable proof. 
—In re. Bennett's Estate, 288 H.T.S. 
728, 135 Misc. 486. 

8. Pa.- 7 <k>mmonwealth ex rel. Lev- 
insqn V. Ijevlnson, 59 A.2d 625, 162 
Fa.Super. 563—Commonwealth ex 
rel. Piper v. Edberg, 28 A.2d 460, 
462, 150 PaSuper. 378, reversed on 
other grounds 31 A.2d 84, 346 Pa. 
512-<-*Commonwealth ex rel. For- 

. tunes V. Manos, 13 A.2d 886, 888. 
140 I^Super. 852—Commonwealth 
exTel. Manning V.ManhIng, 89 Pa: 
Super. 301. ' 
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reared and recognized as the child of a married 
couple, it is sufficient to raise a presumption that 
he is in fact their child, even though no evidence 
is presented to prove his birth to them.^ 

b. Rights and Duties Arising from Relation in 
General 

The rights and duties or obligations arising from the 
relation of parent and child are reciprocal. 

The rights and duties or obligations arising from 
the relation of parent and child are reciprocal,^® 
the general duty to support, educate, and protect 
the child resting on the parents, as discussed infra 
§§ 14-21, and they having on the other hand in 
general the right to the custody and control of the 
child as discussed infra §§ 5-11, and to his services 
and earnings, as considered infra §§ 28-39, and to 
obedience by the child,ii although the legal rights 
of the parent are not absolute,!^ and accordingly 
are not beyond limitation.i3 The child has the 
right, subject to such regulations as the parent may 
adopt, to use, in a careful and proper manner, such 
property of the parent as is customarily applicable 
to family purposes.^^ 


§ 3. -Termination of Rights and Obliga¬ 

tions 

Ordinarily, the legal rights and duties existing be¬ 
tween parent and child terminate when the child attains 
his majority. 

Ordinarily, the legal rights and duties existing 
between parent and child continue until, and ter¬ 
minate when, the child attains his majority,^® even 
though the child is mentally incapable of earning 
wages,^® unless a statute creates some specific legal 
duty;i7 and a statutory enumeration of the in¬ 
stances when the authority of a parent ceases ex¬ 
cludes other instances.^® However, the rights and 
obligations growing out of the relation of parent 
and child do not necessarily continue until, or ter¬ 
minate on, the child’s attainment of majority, 
but by the consent of the parties may be terminat¬ 
ed before,^® or continue in full force after,^^ such 
time. 

It has been held that on a parent’s failure to dis¬ 
charge his reciprocal obligations, his right to the 
custody and control of the child ceases but, on 
the other hand, it has been held that the lack of 
compliance, on the part of a father, with the duties 


FubUo policy, not applicable 
The principles of public policy dic- 
tatingr that proofs necessary to rebut 
a presumption of legitimacy must be 
of the highest order, as discussed in 
Bastards § 3 a, do not apply to re¬ 
lationship of parent and child where 
question is whether - relationship is 
that of a natural parent or a foster 
or an adopting parent.—^In re Fink’s 
Estate, 21 A.2d 883, 343 Pa. 65. 

9, p€u—^In re Fink’s Estate, supra. 

la Ala.—Chandler v. Whatley, 189 
So. 751, 238 Ala. 206. 

Oa.—Corpus Juris quoted in Bhodes 
V. State, 47. S.E.2d 293. 295, 76 Ga. 
App. 667. 

ir.X—Corcione v. Zlngerman, 166 A. 

506, 111 N.J.Law 76. 

Okl.—Corpus Juris cited in In re 
Guardianship ’ of Right, 148 P.2d 
475, 480, 194 Okl. 214. 

Tex.—^Brooks v. De Witt, Civ.App., 
178 S.W.2d 718. 

48 C.J. p 1220 note 8. 

Rights, duties, and liabilities of: 
Persons in loco pajrentis see infira 
§§ 71-77. • 

Stepparents to stepchildren see in¬ 
fra §§ 7.8-85. 

.Konor and respect 

Under statute providing that child, 
whatever his age, owes honor and 
respect to his father and mother, first 
duty of honor and respect is on the 
child, and statute implies that father 
and mother will conduct themselves 
toward their children in such Way 


as to merit honor and respect.—^Lan¬ 
dry V. Himel, I>a.App., 176 So. 627. 

11. La.—^Mock V. Travis, App., 7 
So.2d 682. 

12. Ga.—Corpus Juris quoted in 
Rhodes V. State, 47' S.E.2d 293, 295, 
76 Ga.App. 667. 

Pa.—Petition of Keich, 58 Pa-Uist. & 
Co. 61, 3 Monroe L.R. 85, 42 Sch. 
Leg.Rec. 99. 

46 C.J. p 1220 note 12. 

13. U.S.—^Prince v. Commonwealth 
of Massachusetts, Mass., 64 S.Ct. 

. 438, 321 U.S. 158, 88 L.Ed. 645, re¬ 
hearing denied 64 S.Ct. 784, 321 U. 
S. 804, 88 L.Ed. 1090. 

14. Minn.—^Bennett v. Gillette, 3 
Minn. 423, 74 Am.D, 774, 

15. La.—^Mock v. Travis, App., 7 . So. 
2d 632—Grantham v. Smith, 132 So. 
805, 18 La.App. 519, rehearing de¬ 
nied 134 So. 263, reversed on other 
grounds Lorance v. Smith, 138 So. 
871, 173 La. 883. 

Md.—State, for Use of Strepay v. Co¬ 
hen, 172 A 274, 166 Md. 682, 94 
AL.R. 427; 

Mo.—Corpus Juris quoieid in £Ava- 
nagh V. Dyer O’Hare Hauling Co., 

. App., 189 S.W.2d 157, 162. 

Pa.—Commonwealth v. O’Malley, 161 
A 883, .105 Pa.Super. 232. 

46 C.J. p 1220 note 18. 

The child has no right to leave par¬ 
entis custody and control until he 
attains his majority.—State, for Use 
of Strepay, v.. Cohen, 172 A 274, 166 
Md. 682, 94 AL.R. 427. 
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le. Mo.—^Kavanagh v. Dyer O’Hare 
Hauling Co., App., 189 S.W.2d 167. 

17. Conn.—^Appeal of Woodward, 70 
A 463, 81 Conn. 162. 

Mo.—Corpus Juris quoted in Kava- 
nagh V, Dyer O’Hare Hauling Co., 
App., 189 S.W.2d 157, 162. 

Statutory liabUity of: 

Child for support of parent see 
Paupers § 60. 

Parent for support of child see in¬ 
fra 99 15. 17. 

18. Mont.—^Ex parte Reinhardt, 292 
P. 682, 88 Mont 282. 

19. Nr.J. —^Brown v. Ramsay, 29 H. 
J.Law 117. 

Emancipation of child see infra ^9 
86-90. 

Forfeiture or loss of rights as to: 
Custody and control see infra 9 11. 
Services and earnings see infra 99 
36, 37. 

20. KJ*.—^Brown V. Ramsay, supra. 
Pa.—Petition of Keich, 58 Pa.Dist. & 

Co. 61, 8 Monroe L.R. 85, 42 Sch. 
Leg.Rec^ 99. , 

21. Mo.—^Bmery-BIrd-Thayer Dry 

Goods Co. V. Coomer; 87 Mo.App. 
404. 

N.J.—^Brown v. Ramsay, 29 H.J.Law 
117. 

22. Tex.—De Witt v. Brooks, 182 S. 
W.2d 687, 143 Tex. 122, motion 
granted and . certiorari denied 65'' 
S.Ct 1196, .325 U.a 862; 89 L.Ed. 

1 1988. 
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which the law imposes on him cannot be construed 
to be a waiver or termination of the paternal au¬ 
thority ;23 nor can it be understood that the pa¬ 
ternal authority ceases except by or through some 
means which the law provides.^^ 

§ 4. -What Law Governs 

The law of the place where the rights are sought to 
be enforced governs a parent’s rights over his child. 

The law of the place where the rights are sought 
to be enforced, and not the law of the domicile of 
the parent, will govern as to his rights over his 
child.25 Where a mother has established an inde¬ 
pendent domicile for herself and child within the 
state, the law of the foreign state in which the mat¬ 
rimonial domicile is established does not control as 
to the right of its custody.26 

§ 5. Custody and Control of ChUdren 

Rights as to the custody and control of minor 
children are usually vested in the parents of such 
children, as discussed infra § 11, except to the ex¬ 
tent that such rights are vested in the state, as 
parens patriae, as considered infra § 10. 

Examine Pocket Parts for later cases. 

§ 6. -Authority and Duty of Parents in 

General 

Parents have the authority, and it is their duty, to 
care for and protect their nrdnor children, and they may 
exercise a wide discretion In doing so. 

Parents have the authority, and it is their legal, 
as well as their natural, duty to care for, control, 


and protect their minor children,27 and, where a 
parent asserts his right to the custody of a child, 
he must also assume all duties in connection there¬ 
with ;28 and, moreover, the law recognizes no dis¬ 
tinction of color or race in the parental relation, 
but all parents, vrhatever may be their standing in 
society*, have precisely the same legal authority and 
control over their children.23 In the exercise of 
such authority and duty a parent may exercise a 
wide discretion,2 6 but he must not so act as to en¬ 
danger the child’s safety or morals nor, in some 
states, may he enter into a contract with a third 
person which releases him from such duties.22 A 
father has the right to forbid a prospective suitor, 
of whom he does not approve, to call on his daugh- 
ter.23 

It has been held that, while both parents are liv¬ 
ing, the father is bound to protect his children in 
their persons and rights,^^ and that the authority 
of the father is superior to that of the mother, as 
long as the parents are living together as husband 
and wife;26 but that, in the absence of the father, 
the mother may direct the child’s conduct, resi¬ 
dence, education, occupation, and associates,2 6 and 
on the death of the father it is the right and duty 
of the mother to exercise authority over her chil¬ 
dren,27 although it has been held to the contrary 
that she has no legal authority, but is entitled only 
to reverence and respect.28 

§ 7. -Chastisement of Child 

A parent may Inflict reasonable and moderate chas¬ 
tisement on his child for the punishment of faults or die- 
obedience and the enforcement of parental authority. 


28. Philippine.—OEleyes v. Alvarez, 8 
Philippine 723. 

24. Philippine.—^Reyes v. Alvarez, 
supra. 

2$. Mass.—Woodworth v. Spring:, 4 
Allen 321, 323. 

12 C.J. p 459 note 30. 

26. Or.—Bryant v. IDukehart, 210 P. 
454, 106 Or. 359. 

27. Ky.—Cashen v. Riney, 40 SwW.2d 
339, 239 Ky. 779. 

Minn.—-Miller v. Monsen, 87 N.W.2d 
543, 228 Minn. 400. 

Mo.—^Harfst v. Hoogan, 163 S.W.2d 
609, 349 Mo. 808, 141 AL.R. 1136. 

N'.T.—In re Di Magrgio, 65 KT,S.2d 
613. 

Philippine.—^Ibanez de Aldecoa v. 
Hong Kong & Shanghai Banking 
Corp., 30 Philippine 228. 

Puerto Rico.—^Le Hardy v. Gill, 16 
Puerto Rico 645, 647. 

Tex.—^Mitchell v. Davis, Civ.App., 
206 S.W.2d 812—^Trevino v. Trevino, 
Civ.App., 193 S.W.2d 264, 


Xt is father’s legal, as well as 
moral, duty to provide for his chil¬ 
dren’s protection.—^In re Ten Hoop- 
en’s Custody. 162 S.B. 619, 202 N.C. 
223. 

28. Iowa.—^Jensen v. Sorenson, 233 
N.W. 717, 211 Iowa 364. 

Tex.—^Mitchell v. Davis, CIvAlPP., 
205 S.W.2d 812. 

29. N.T.—^People v. Cooper, 8 How. 
Pr. 288. 

3a Ill.—Pletcher v. People, 52 HI. 
396, 397. 

N.T.—Cannon v. Cannon, 40 N.B.2d 
286, 287 N.T. 425. 

Degree of oare 

In the exercise of that discretion 
and the performance of the duties 
imposed by law through no choice by 
the parents, they are held to no high¬ 
er standard of care than the measure 
of their own physical, mental, and 
financial abilities to provide for the 
well-being of their child.—C^on v. 

! Cannon, supra. 


31. HI.—Fletcher v. People, 52 Ill. 
395. 

46 C.J. p 1221 note 21. 

32. Tex.—^Duckworth v. Thompson, 
Com.App., 37 S.W.2d 731. 

Agreements as to custody of chil¬ 
dren generally see infra § 11 d. 

33. CaJ.—Smith v. Klger, 43 P.2d 
565, 5 Cal.App.2d 608. 

34. La.—Gates v. Renfroe, 7 La» 
Ann. 569. 

35. La.—State v. Elliott, 181 So. 28, 
171 La. 306, 77 AL.R. 314. 

3a Mo.-^-Corpus Juris guoted iu 
Cravens v. Cravens, 61 S.W.2d 739, 
740, 888 Mo. 136. 

N.T.—Matter of Barre, 6 Redf.Surr. 
64. 

37. N.J.—Osborn v. Allen, 26 N.J. 
Law 388. 

N.T.—Furman v. Van Slse, 56 N.T. 
435, 16 Am.R. 441. 

3a Pa.—Commonwealth v. Murray, 
4 Blnn. 487, 5 Am.D. 412. 
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Either parent^^ has the right and duty to inflict 
reasonable and moderate chastisement on the child 
for the punishment of faults or disobedience and 
the enforcement of parental authority,^® as long as 
lie or she does it for the welfare of the child.^^ A 
parent, however, has no right in correcting a child 
to inflict punishment which is excessive, immoder¬ 
ate, and unreasonable, under the circumstances 
and, if this right to chastise is abused, the parent 
is amenable to the criminal law,^3 and the courts 
may punish the parent in a criminal proceeding for 
gross abuse of power over the child resulting in its 
injury.^^ The authority of a parent to chastise the 
child may be delegated to anothen^s 


§ 8. -Right of Access to Child 

A parent who is a proper person Is entitled to have ac« 
cess to, and to be allowed to visit and be visited by at 
reasonable times, a child who has been given Into the 
custody of another person. 

A parent who is a proper person is entitled, when 
the custody of the child is given to the other parent 
or another person, to have access to, and to be al¬ 
lowed to visit or be visited by, the child at reason¬ 
able times,^® and occasionally to have temporary 
custody of the child at suitable times, such as dur¬ 
ing summer vacation periods.^8 These rules apply 
as to a child placed in an educational institution.^® 
Although a parent ordinarily may not be compelled 
to permit a grandparent to visit or be visited by a 
minor child,^® it is proper that grandparents should 


39 , Ga.—Harris v. State, 41 S.B. 988, 
115 Ga. 678. 

Iowa.—^Rowe v. Kugg, 91 N.W. 903, 
117 Iowa 606, 94 Ain.S.R. 318. 

46 C.J. P 1221 note 32. 

Chastisement by person standing in 
loco parentis see infra § 73. 

40. U.S.—Niewiadomski v. U. S.. C.C. 
A.Mich., 169 F.2d 683, certiorari de¬ 
nied 67 S.Ct. 1730, 831 U.S. 860, 
91 Ii.Ed. 1859—Jensen v. XT. S., D. 
C.Me., 78 F.Supp. 974. 

Ijq’.T.—In re Carl, 22 N.Y.S.2d 782, 174 
Misc. 985. 

Ohio.—State v. Liggett, 83 N.13.2d 
663, 84 Ohio App. 225. 

Pa,—Commonwealth v. Gelet, Quar. 
Sess., 66 Montg.Co. 260, 63 York 
Leg.Rec. 141. 

*Va.—Corpus Jtiris oited in Carpenter 
V. Commonwealth, 44 S.B.2d 419, 
424, 186 Va. 851. 

*46 C.J. p 1221 note 33—6 C.J. p 753 
note 27. 

-4L Va.—Oarpenter v. Common¬ 
wealth, 44 S.B.2d 419, 424, 186 Va. 
861. 

-42. N.Y.—In re Carl, 22 N.Y.S.2d 782, 
174 Misc. 985. 

:Pa.—Commonwealth v. Gelet, Quar. 
Sess., 66 Montg.Co. 250, 63 York. 
Leg.Rec. 141. 

Parent’s privilege of punishing his 
* child will not he recognized if he ex¬ 
ceeds the bounds of moderation and 
inflicts cruel and merciless punish¬ 
ment.—State V. Liggett, 83 N’.B.2d 
663, 84 Ohio App, 225. 

. asalevolence or passion 

The right to punish cannot be used 
. as a cloak for the exercise of malev- 
-olence or the exhibition of uncon¬ 
trolled passion on part of the par¬ 
ent.—Carpenter v. Commonwealth, 
44 S.B.2d 419, 424, 186 Va. 85L 

-43. N.Y.—in re Carl, 22 N.Y.S.2d 
782, 174 Misc. 985. 

. 46 C.J. p 1221 note 34. 


Criminal liability for: 

Assault and battery see Assault 
and Battery § 97 d. 

Causing death see Homicide § 58. 
Civil remedy of child against parent 
see infra $ 61. 

44. Ill.—^Fletcher v. People, 62 Ill. 
395. 

R.I.—^Matarese v. Matarese, 131 A. 

198, 47 R.I. 131, 42 A.L.R. 1360. 

46 C.J. P 1228 note 65. 

46. Ga—Harris v. State, 41 S.B. 
983, 115 Ga 578. 

Iowa—^Rowe v. Rugg, 91 N.W. 908, 
117 Iowa 606, 94 Am.S.R. 818. 

5 CJ. P 754 note 28. 

46. Ga—Scott v. Scott, 115 S.R 2, 
154 Ga 659, 661—Leftwich v. Cook, 
54 S.B.2d 455, 79 Ga.App. 585. 

Md.—Maddox v. Maddox, 199 A. 507, 
174 Md. 470. 

Neb.—Syas v. Syas, 34 N.W.2d 884, 
150 Neb. 533. 

N.Y.—Doe V, Doe, 30 N.Y.S.2d 141, 
177 Misa 165. 

Or.—Bartlett v. Bartlett, 162 P.2d 
402. 176 Or. 215. 

Pa—Commonwealth v. Kelly, Com. 
PI., 33 Del.Co. 477. 

Tex.—^Felker v. Felker, Civ.App., 216 
S.W.2d 669, refused no reversible 
error, 

46 C.J. P 1221 note 38. 

Season for rule 

“Parental love is precious. It is a 
sentiment upon which children 
thrive. Love and respect by chil¬ 
dren of their parents are the recom¬ 
pense which they receive for sacri¬ 
fices made on behalf of their off¬ 
spring. To deprive a mother of her 
right to see her child is to deprive 
her of a precious privilege indeed. 
The law in our land recognizes these 
rights and these privileges.**—Doe v. 
Doe, SO N.Y.S.2d 141, 144, 177 Misc. 
165. 

Bights of parents as to reasonable 
access to child should be exercised 
with good judgment, mutual for¬ 
bearance, and proper regard to the 
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rights of each other and to the wel¬ 
fare of the child.—^Leftwich v. Cook, 
54 S.B.2d 455, 79 Ga.App. 585. 

Child not of visiting parent’s blood 
Where a husband is not shown to 
be an unfit guardian and the best in¬ 
terest of minor child calls for visi¬ 
tations by husband, such visitations 
are authorized notwithstanding child 
is not of husband*s blood, the wife 
having been artificially Inseminated 
with husband's consent.—Stmad v. 
Strnad. 78 N.Y.S.2d 390, 190 Misa 
786. 

47. Md.—^Maddox v. Maddox, 199 A. 
607, 174 Md. 470. 

Pa—Commonwealth ex rel. Fortunes 
V. Manos, 13 A.2d 886, 140 Pa.Su- 
per. 352—Commonwealth v. Kel¬ 
ly, Com.Pl., 33 Del.Co. 477. 

48. Pa—Commonwealth ex rel. For¬ 
tunes V. Manos, 13 A.2d 886, 140 
PaSuper. 352. 

A noiure8iaeii.t divorced mother 
should have right, during summer 
vacation periods, to custody of 
young child living in normal home 
established by resident father, and 
the restriction that mother come 
and live writh child in Pennsylvania 
during summer vacation periods 
would be reasonable.—Common¬ 
wealth ex rel. Fortunes v. Manos, su¬ 
pra 

49. Pa—Commonwealth ex rel. 
Fortunes v. Manos, supra 

A BLonresideiLt divorced mother 
should be permitted to see young 
child who had been placed by resi¬ 
dent father in educational institu¬ 
tion, at the institution without for¬ 
mal restrictions, and should be al¬ 
lowed to take the child out of build¬ 
ings and beyond school grounds at 
proper times on the occasions of her 
visits, since it is against public pol¬ 
icy to destroy or limit relation of 
parent and child.—Commonwealth 
ex rel. Fortunes v. Manos, supra,. 

60. Cal.—OdeU.v. Lutz, 177-^.20 
628, 78 Cal.App.2d 104. 
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be allowed to visit and be visited by the child, 
and, where children of the same parents are given 
into the custody of different persons, the children 
should be allowed to visit each other.52 Access or 
opportunity to visit, however, may be denied even 
to the parent where it would be detrimental to the 
best interests of the child,53 or where there is a 
possibility, however slight, that harm may come 
to the child by the visitation;®^ and it has been 
held, that a court may refuse a child, over whose 
custody it has jurisdiction, permission to go outside 
of the state to visit a parent who does not have 
custody of the child, where, under the circum¬ 
stances, the court by so doing might lose control 
over the child’s custody and it does not feel that 
such a visit would be for the best interests of the 
child,55 and may restrict such parent’s right of 
visitation to visits within the state.®® 

§ 9. -Religious Education and Affilia- 

tions of Child 

Doth parents may mutually agree as to the religious 
training of their children; although by some dec'slons the 
religious education of a child Is to be determined by the 
father. 

Under some statutes, both parents are regarded 


as having equal powers, rights, and duties, with re¬ 
spect to the religious education and training of 
their children, by mutual consent,®^ and generally 
agreements between parents relating to the reli¬ 
gious training of their children are upheld,5® not¬ 
withstanding the agreement includes a change of 
adherence from one religion to another during the 
child’s mincrrity.55 It has been held, however, that 
an antenuptial agreement that the children shall be 
brought up in a different religion from that of the 
father is not binding at law or in equity.®® The 
fact that the child had for a time been brought up 
in some other religion does not deprive one of the 
spouses of his or her right to have the child edu¬ 
cated in the religion fixed by the agreement.®^ 

According to some decisions, however, following 
the English rule,®^ a father has a right to direct 
and regulate the religious faith in which his child 
shall be brought up,®® provided the tenets of such 
religion do not inculcate violation of the laws of 
the land,®^ and the court will not interfere with 
the right unless there is an abuse of parental au¬ 
thority.®® A father, however, has no right to con¬ 
trol or interfere with the rights of conscience of 
his minor child who has arrived at the age of dis¬ 
cretion;®® and, where a parent has surrendered the 


La.—Succession of Reiss, IS So. 150, 
45 Iia.Ann. 347. 

Visitation by or to grandparent re¬ 
fused 

N.Y.—^People ex rel. Marks v. Greni¬ 
er, 293 N.Y.S. 364, 249 App.Div. 
5G4. 

“ Pa.—Commonwealth ex rel; Flannery 
V. Sharp, ao A.2d 810, 151 Pa.Super. 
612. 

51. Pa.—Commonwealth v. Perry, 
20 Pa Co. 245. 

46 C.J. P 1221 note 39. 

Katemal gra^parents of or¬ 
phaned infant in custody of paternal 
grandparents in advantageous and 
proper surroundings will be granted 
right to entertain child under such 
condition's, if possible, as will not in¬ 
terfere with his education, on ground 
that It would be to his benefit to 
have further advantage of compan¬ 
ionship with the maternal grandpar- 
. ents,—^In re Upplncott, 124 A. 632, 
96 260, alarmed Lippincott v. 

Lipplncott, 12S A. 254, 97 N.JJE2(i. 
517. 

^ Pa.—Commonwealth v. Perry, 
20 Pa.Co. 245. 

4$ C.J. p 1221 note 40. 

6S. Md.—Maddox v. Maddox, 199 A. 
607, 174 Md. 470. 

Pa.i^ommonwealth y. Tweedy, 74 
, 'PiLSuper. 577, 

46 CJT. p 1222 note 41. 

B4 ‘ )j 7,Y.—Application’ of Heller, 64 
*N.T.S.2d 734, ,1^4 Misc. 709. 


55. Pa.—Commonwealth v. Steele. 
68 Pa.Dist. &^Co. 84. 

56. Pa.—Commonwealth v, Steele 
supi^a. 

57. N’.J.—^Donahue v. Donahue, 61 
A.2d 243, 142 N.J.Bq. 701. 

N.Y.—In re Vardinakis, 289 N.Y.S 
355, 160 Mlsc. 13—^Ramon v. Ra¬ 
mon, 34 N.Y.S.2d 100. 

Religious convictions of pareht as 
affecting award of custody see in¬ 
fra 5 12. 

Approval 

Parents may agree that religious 
training of their daughter should be 
subject to the approved of both par¬ 
ents.—^Ex parte Kananack, 69 N.Y. 
S.2d 889, 272 App.Div. 783. 

5S. N.Y.—Weinberger v. Van Hes¬ 
sen, 183 N.B. 429, 430, 260 N.Y. 
294—^Ramon v. Ramon, 84 N.Y.S. 
2d 100, 

OathoUo and Protestant parents 

(1) Under such statutes,. where a 
husband and wife, who were a Cath¬ 
olic and a Protestant, respectively, 
made ah antenuptial agreement that 
children of the marriage would be 
brought up In the Catholic religion, 
and a .child was born of the mar¬ 
riage, enforcement of the agreemept 
as against the wife could not be re¬ 
fused on theory that religious train¬ 
ing of child could be dispensed with 
until It reached mattirity.-^Ramon y. 
Ramon, supwu 

(2) The domestic relations cou^t< 

632 


is bound to approve the demand of a 
Catholic parent under an antenuptial 
agreement that its children be given, 
a Catholic education and a Catholic 
upbringing in a Catholic home or in¬ 
stitution.—Ramon v. Ramon, supra. 
53- N.Y.—In re Vardineddls, 289 N. 
Y.S.. 355, 160 Misc. 18—Ramon v. 
Ramon, 34 N.Y,S.2d 100.. 

60. Mo.—Brewer v. Cary, 127 S.W, 
685, 148 MO.APP. 193. 

46 C.J. p 1222 note 45. 

61- N.Y.—^Ramon v. Ramon, 34 N- 
Y.S.2d 100. 

62. N.J.—Ex parte Flynn, 100 A* 
861, 87 N.J.E(i. 413. 

“The English caees have held that 
it.is for the father to determine the 
religious education of a "^ild during 
his minority.”—In re Vardihakis, 289 
N.Y.S. 856. 359, 160 Misc. 13—46 C. 
J. p 1222 notes 43, 44. 

63. ■ 'Pla,—Hernandez v. Thomas, 39- 
So. 641, '50 Fla. 622, 111 Am.S.R.. 
137, 2 L.R.A.,N.S., 208. 

46 C.J. P 1222 note 47. 

64. jBla.—^Hernandez v. Thomae, su- 
pra, 

85. Alaska.—In re Guertin, 5 Alas¬ 
ka 1. . 

46 a J. P 1222 note 49. 

86. Alaska.—^in re Guertin, supra. 
Pa,r^ommonwealth v, Sigman, 3 . Pa,. 

L.r 252. 

46 CJ. P 1222 note 50. 
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control, maintenance, and education of the child to 
the state as parens patrise, the parent is not enti¬ 
tled to prescribe its religious education or form of 
worship.®^ 

§ 10. -Rights of State 

A. parent's rights In respect of the care and custody 
of his minor children are subject to control and regula¬ 
tion by the state by appropriate legislative or judicial ac¬ 
tion. 

The state has an interest in the welfare of chil¬ 
dren and the authority to protect them,®® which 
goes beyond the natural right and authority of the 
parent to the child’s custody,®® since the primary or 
paramount control and custody of children is with 
the state,standing in the relation of parens pa- 
triae.'^i In such capacity, the state may, in a proper 
case, assume the direction, control, and custody of 
the child,*^® and, accordingly, a parent’s rights in 
respect of the care and custody of his minor chil¬ 
dren are subject to control and regulation by the 
state by appropriate legislative or judicial action,^® 
and such rights of a parent may be enlarged, re¬ 
strained, and limited , as wisdom or policy may dic¬ 
er. Conn.—Whalen v. Olnistead, 28 
A. 964, 61 Conn. 263, 16 L.ItA. 693. 

08. Lia.—^Davis v. Willis, 124 So. 

129, 169 La. 13. 

Tex.—De Witt v. Brooks, 182 S.W.2a 
687, 143 Tex. 122, motion granted 
and certiorari denied 66 SCt. 1196, 

826 U.S. 862, 89 L.Bd. 1983. 

46 C.J. P 1222 note 69. 

Pnhllo interest 

A matter involving the welfare of 
a child is one concerning the public 
interest as well as that of the par¬ 
ties seeking to obtain custody of the 
child.—^Ex parte Rich, 3 N.Y.S.2d 
689, 264 APP.D1V. 6. 

69. La.—Davis v. Willis, 124 So. 

129, 169 La. 13. 

70 . Ala.—^Tillman v. Walters, 108 
So. 62, 214 Ala. 71. 

Fla.—^Hancock v. Dupree, 129 So. 

822, 100 Fla. 617. . 

46 C.J. P 1222 note 60. 

71. Fla.—Hancock v. Dupree, supra. 

Ky.—^Ridgeway v. Walter, 133 S.W. 

2d 748, 281 Ky. 140. 

46 C.J. p 1223 note 61. 

^‘Parens patriae** defined see-ante p 
2 note 624 et sea. 

72. Ky.—^Ridgeway v. Walter, 133 S. 

W.2d 748, 281 Ky. 140. 

On failure of parents properly to 

rear and educate bhild, the state 
may assert its power and apply cur¬ 
ative to prevent injury to child and. 
society.—^Bryant v. Brown, 118- So 
184, 161 Miss. 398, 60 A.L.R. 1825. 

The state in compelling parehtal 
solioitade must never be lax in mar- I 
ifesting its. own;; yet it withholds I 


tate, unless the legislative power is limited by some 
constitutional prohibition.^^ 

The state, through its legislature, has a wide 
range of power with respect to parental freedom 
and authority over the care and custody of minor 
children within the state in matters affecting their 
welfare,and such power may include to some 
extent matters of conscience and religious convic¬ 
tion.*^® The legislature may declare how far the 
rights and control of the parent shall extend over 
the child,77 how they shall be exercised,^® and 
where they shall terminate,^® and, accordingly, may 
prescribe reasonable tests and standards from 
which it may be determined whether parents, by 
neglect or unsocial conduct, have lost their rights 
to the child.®® However, neither the state nor the 
courts may constitutionally interfere with the nat¬ 
ural authority of parents as to the custody and up¬ 
bringing of their children,®! unless it becomes nec¬ 
essary to do so for the safety, protection, and wel¬ 
fare of the children ;®2 and, moreover, the courts 
look with disapproval on acts which deprive a 
parent of the custody of his child without notice.®® 

ordinate to the right of the govern¬ 
ment to the child*s seirvlces.—^Lana- 
han V. Birge, 30 Conn. 438. 

74. U.S.—U. S. V. Bainbridge. C.a 
Mass., 24 F.Cas.No.14,497, 1 Mason 
71. 

Wis.—^Milwaukee Industrial School 
V. Milwaukee County, 40 Wis. 828, 
22 Am.R. 702. 

75. U.S.—^Prince v. Commonwealth 
of Massachusetts, Mass., 64 S.Ct. 
438, 821 U.S. 158, 88 L.Ed. 646, re¬ 
hearing denied 64 S.Ct. 784, 821 U. 
S. 804, 88 L.Bd. 1090. 

Mass.—^Hersey v. Hersey, 171 N.E. 
815, 271 Mass. 645, 70 A.L.R. 618. 

76. U.S.—^Prince v. Commonwealth 
of Massachusetts, Mass., €4 S.Ct. 
438, 321 U.S. 168, 88 L.Ed. 645, re¬ 
hearing denied 64 S.Ct. 784, 321 U. 
S. 804, 88 L.Ed. 1090. 

77. Ariz.—Fladung v. Sanford, 75 P. 
2d 685, 61 Arfz. 211. 

78. Ariz.—Fladung v. Sanford, su¬ 
pra. 

Ariz.—^Fladung v. Sanford, su¬ 
pra. 

80, Tex.—^Brooks v. De Wlt^ Civ. 
App., 178 S.W.2d 718, reversed, on 
other grounds 182 S.W.2d 687, 143 
Tex. 122, motion granted and cer¬ 
tiorari denied 66 S.Ct. 1186, 320. 
U.S. 862, 89 L.3Bd. 1983.. 

81. Cal.—Odell v. Lutz, 177 P.2d 
628, 78 CalA.pp.2d 104. 

88. Lia.—State ex rel. Perdue v, 
Carkuff, 162 So. 729, 182 la. 920. 
Tex.-r-Faulk v. Faulk^ 23 Tex. 663. 
83. N.Y.—Ih re Brinkler, 33 N'.Y.S. 
2d 778. 


its own powers until the parent 
abu.ndon8 the child or by unfitness 
abandons his rights.—^Reynolds v. 
Davidow, 27 So.2d 691, 200 Miss. 480. 

7a CaJ.—Odell v. Lutz, 177 P.2d 
628, 78 CaI.App.2d 104. 

Ind.—Advance Rumley Co. v. Free¬ 
stone, 167 N.E. 377, 89 Ind.App. 
653, modified on other grounds 167 
N.E. 633, 89 Ind.App. 663. 

Ky.—Moore v. Smith, 14 S.W.2d 1072, 
228 Ky. 286. 

Neb.—Gorsuch v. Gorsuch, 26 N.W. 

2d 598, 148 Neb. 122. 

N.H.—^Lessard v. Great Palls Woolen 
Co., 145 Jl, 782, 83 N.H. 676, 63 A. 
L.R. 1142. 

Pa.—^Petition of Keich, 68 Pa.Dist 
& Co. 61, 8 Monroe L.R. 86, 42 
Sch.Leg.Rec. 99—^Adoption of Mc¬ 
Gill, 49 Pa.Dist. & Co. 374. 

Tex.—Mitchell v. Davis, Civ. App., 
205 S.W.2d 812, error refused. 

Beasoa for rule 

The question of a child's custody 
“being bound up with the right of 
sovereignty to protect and promote 
the welfare of both society and of 
the individual members thereof 
within its borders, the state properly 
reserves to Itself the right to a ju¬ 
dicial determination of the status of 
its inhabitants, when that status be¬ 
comes a matter of concern to organ¬ 
ized society.’*—Goldsmith v. Salkey, 
112 S.W.2d 165, 168, 131 Tex. 139, 
116 A.L.R 1293, answer to certified 
question conformed to. Civ.App., 116 
S.W.2d 778. 

; The right of a parent to the eerv. 
ioe and control of his child is sub- 
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The state may inten^ene to terminate the parent’s 
right to the child’s continued custody and place it 
in a more suitable environment, if the circumstanc¬ 
es so warrant.®^ However, the rights and duties 
of parent and child, under a statute, may not be 
destroyed by a legislative act which does not ex¬ 
pressly or by necessary implication abrogate such 
rights and duties,85 and, although the statute may 
empower the parent to relinquish to the child the 
right of controlling him,®5 Jt does not gpve the child 
any power to extinguish the parent’s right of con- 
troL87 

Domicile, The state’s jurisdiction to regulate the 
custody of minor children found within its territory 
does not depend on the domicile of the parents 
but residence of the child is sufficient,8® and such 
jurisdiction will be exercised where the parent law¬ 
fully brought the child into the state,80 or even 
where the parent brought the child into the state 
fraudulently for the purpose of conferring juris¬ 
diction over the question of custody.^i 


§11. -Rights as to Custody 

a. Rights of parents generally 

b. Rights of parents inter sese 

c. Rights of parents as against third per¬ 

sons 

d. Agreements or directions as to cus¬ 

tody 

a. Bights of Parents Generally 

(1) In general 

(2) Surviving parent; remarriage 
(1) In General 

As a general rule, parents have a natural and legal 
right to the custody of their minor children. This right, 
however, is merely a prlma facie, and not an absolute, 
right; nor is it a property right; and, by some deci¬ 
sions, It is regarded as In the nature of a personal trust. 

As a general rule, at common law and under stat¬ 
utes declaratory thereof,parents have the nat¬ 
ural and legal right to the custody, care, and con¬ 
trol of their minor children or, as otherwise. 


84U ni. —^Ekendahl v. Svolos, 68 N. 

RM 585, 388 Ill. 412. 

Pa.—Commonwealth ex rel. Chil¬ 
dren's Aid Soc. V. Card, 66 A.2d 
300. 362 Pa. 85. 

85. Okl.—^Roxana Petroleum Co. v. 
Cope, 269 P. 1084, 132 Okl. 152, 60 

AL. R. 837. 

86. Okl.—^Roxana Petroleum Co. v. 
Cope, supra. 

87. Okl.—^Roxana Petroleum Co. v. 
Cope, supra. 

88. N.H.—Sheehy v, Sheehy, 186 A. 
1. 88 N.H. 223. 

N.T.—Finlay v. Finlay, 148 X.R 624, 
240 N.Y. 429, 40 AX.R. 792—In re 
Kernan, 288 N.T.S. 329, 247 App. 
Div. 664, affirmed Ex parte Ker¬ 
nan, 4 N.E.2d 737, 272 N.T. 560. 

89. N.Y.—^In re Kernan, supra. 

9a Tex.—Goldsmith v. Salkey, 112 
S.W.2d 166, 131 Tex. 139, 116 A. 
Ii.R. 1293, answer to certified Ques¬ 
tion confox*med to, Clv.App., 115 
S.W.2d 778. 

91. —Sheehy v. Sheehy, 186 A- 
1, 88 N.H. 223. 

92. Ind.—Gilchrist v. Gilchrist, 75 

N.E,2d 417, 225 Ind. 367—Brown v. 
Beachler, 68 915, 224 Ind. 

477—Combs v. Gilley. 36 N.R2d 
776, 219 Ind. 139. 

. Neb.—^Bx parte Schwartzkopf, 31 N. 

W. 2d 294, 149 Neb. 460. 

Puerto Rico.—^Rojas v. Colon, 27 
Puerto Rico 805. 

Tomided <m natural law 

‘*This risrht of a parent to custody 
of child is founded on natural law 
as well as on statute and arises be¬ 
cause child is his or hers to care for 
and rear.**—State ex rel. Iilpscomb v. 
JopUn, W.Va., 47 S.R2d 221, 226— 


Green v. Campbell, 14 S.E. 212, 214, 
35 W.Va. 698, 29 Am.S.R. 843. 

93. TJ.S.—^Prince v. Commonwealth 
of Massachusetts, Mass., 64 S.Ct. 
438, 321 U.S. 158, 88 L..Ed. 645. re¬ 
hearing denied 64 S.Ct. 784, 321 

U.S. 804, 88 li-Bd. 1090—Niewia- 
domski v. U. S., C.C.A.Mlch., 169 P. 
2d 683, certiorari denied 67 S.Ct. 
1730, 331 U.S. 860. 91 L-Ed. 1859— 
Jensen v, U. S., D-C.Me., 78 P.Supp. 
974. 

Ala.—^Rhodes v. Lewis, 20 So.2d 206, 
246 Al€u 231—Chandler v. What¬ 
ley, 189 So. 751, 238 Ala 206. 

Ariz.—^Dickason v, Sturdavan, 72 P. 
2d 584, 50 Ariz. 382—^Ex parte 
Winn, 63 P.2d 198, 48 Ariz. 629. 
Ark.—^Tucker v. Tucker, 180 S.W.2d 
571, 207 Ark. 360. 

Cal.—Odell v. Lutz, 177 P.2d 628, 78 
CalALpp.2d 104. 

D.C.—In re Stuart, 114 P.2d 825, 72 
APP.D.C. 389. 

Oa—^Rhodes v. State, 47 S.E.2d 293, 
76 GaApp. 667. 

Hawaii.—^Medeiros v. Medeiroa 33 
Hawaii 872, 874. 

m.—^Ekend€Lhl v. Svolos, 58 N.E.2d 
585, 388 Ill. 412—People ex rel. 
WhaJen v. Sheehan, 25 N.E.2d 502, 
373 m. 79—^McConnell v. McCon¬ 
nell, 177 N.B. 692, 346 HI. 70— 
People ex rel. Calnan v. Weight- 
man, 246 I11.APP. 394. 

Ind.—Gilchrist v. Gilchrist, 76 N.E. 
2d 417, 225 Ind. 367—Brown v. 
Beachler, 68 N.E.2d 915, 224 Ind. 
477—Combs V. QUley, 36 N.E.2d 
776, 219 Ind. 139—XTozpus Jtuis 
Quoted In Duckworth v. Duck¬ 
worth, 179 N.B. 773, 776, 208 Ind. 
276. 

Kan.—Jackson v. Jackson, 190 P.2d 
426, 164 Kan. 391—^Wilson v. Kan¬ 
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sas Children's Home and Service 
League, 154 P.2d 137, 159 Kan. 325 
—Tucker v. IPlnnigan, 82 P.2d 211, 
139 Kan. 496. 

La—State ex rel. Conerly v. Sonier, 
24 So.2d 290, 209 La 138—State 
ex rel. Pitre v. Lefort, 156 So. 436, 
179 La 919. 

Me.—Stanley v. Penley, 46 A.2d 710. 
Md.—^Kartman v. Kartman, 161 A. 
269, 168 Md. 19—Carter v. Carter, 

144 A. 490, 156 Md. 600. 

Mass.—^Barry v. Sparks, 27 N.E.2<i 
728, 806 Mass. 80, 128 A.L.R. 983. 
Mich.—Brown v. De Witt, 30 N.W. 
2d 818, 320 Mich. 156—Burkhardt 

V. Burkhardt, 282 N.W. 231, 286 

Mich. 526. . 

Minn.—State ex rel. Merritt v, Bl- 
dred, 29 N.W.2d 479, 226 Minn. 7k 
—State ex rel. Ashcroft v. Jensen, 
7 N.W.2d 393, 214 Mina 193—State 
ex rel. Olson v. Sorenson, 293 N. 

W. 241, 208 Minn. 226^—State v. 
Markson, 244 N.W, 687, 187 Minn. 
176—State v. Miller. 244 N.W. 686, 
187 Mina 152. 

Mo.—Ex parte De Castro, 190 S.W. 
2d 949, 238 Mo.App. 1011—Tom¬ 
linson V. French Institute of Notre 
Dame de Sion, App., 109 S.W.2d 73. 
Neb.—^Hanson v. ECanson, 84 N.W.2d 
388, 160 Neb. 837. 

N.Y.—Cannon v. Cannon, 40 N.B.2d 
236, 287 N.Y. 426—People ex rel. 
Flanagan r. Riggio, 85 N.Y.S.2d 
534, 193 Misc. 930. 

N.C.—^Ex parte Shelton, 164 S.R 332, 
203 N.a 76. 

Ohio.—^In re Corey, 61 N.B.2d 892, 

145 Ohio St. 413. 

Okl.—Garlln v. Garlln, 7 P.2d 463, 
164 Okl. 230—Hamann v. Miesner, 
297 P. 252, 148 Okl. 60—Bishop v. 
Benear, 270 P. 669, 132 Okl. 116. 
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expressed, a parent has a natural right to the cus¬ 
tody, companionship, and bringing up of his or her 
children,^^ and, if a fit and proper person, as dis¬ 
cussed infra § 12, he or she ordinarily has a pri¬ 
mary, prior, or paramount right to the care and 
custody of such minor children.^® This right 
grows out of the parents’ obligation to maintain 
and educate their children,^^ and public policy de¬ 
mands that such right be held inviolate,^^ and not 
easily controlled by other considerations and. 


§ 11 

under some statutes, a parent’s right of custody con¬ 
tinues unless one of the methods provided by the 
statute for depriving the parent of such custody has 
been pursued.^^ 

Nature of right A parent’s right to the care, 
custody, and control of a minor child is merely a 
prima facie right,^ and, even though the parent is 
a fit and proper person, his or her right to such 
care, custody, and control is not an absolute right,2 


Pa.—Commonwealth ex rel. Lamber- 
son V. Batyko, 43 A.2d 364, 157 Pa. 
Super. 889—-Williams v. Matthews, 
167 A. 419, 110 P€uSuper. 33—^Pe¬ 
tition of Keich, 68 Pa.Dist. & Co. 
61, 8 Monroe L-H. 85, 42 Sch.Le?. 
Bee. 99—^Adoption of McGill, 49 
Pa.Dist. & Co. 374—^In re Rabold, 
95 Pittsb.Legr.X 124. 

Puerto Rico.—^Rojas v. Colon, 27 
Puerto Rico 806. 

Tex.—Cook V. Mann, Com.App., 40 
S.W.2d 72—^Davls v. Sears, Com. 

* App., 35 S.W.2d 99—^Davison v. 
Weisser, Civ.App., 221 S.W.2d 783 
—^Robinson v. Wampler, Clv.App., 
202 S.W.2d 600. 

Wash.—^In re Hudson, 126 P.2d 766, 
13 Wash.2d 673—State ex rel. 
Cummings v. Klnne, 111 P.2d 222, 
8 Wash.2d 1. 

W.Va.—State ex rel. Lipscomb v. 

Joplin, 47 S.B.2d 221. 

46 C.J. P 1223 note 69. 

Custody and control: 

Of adopted child see Adoption of 
Children § 56 b. 

Of infants deprived of parental 
care see Infants §§ 7, 8. 

On annulment of marriage see 
Marriage § 64. 

On divorce of parents see Divorce 
■ §$ 308-317. 

On separate maintenance proceed¬ 
ings see Husband and Wife § 
625 e. 

SsasoxL for rule 

The custody, care, and nurture of 
the child reside first in the parents,, 
whose primary function and free¬ 
dom include preparation for obliga¬ 
tions the state can neither supply 
nor hinder.—^Prince v. Common¬ 
wealth of Massachusetts, Mass., 64 
S.Ct 438, $21 XJ.S. 168, 88 L.Bd. 646. 
rehearing denied 64 S.Ct, 784, 821 XJ. 
S. 804, 88 L.Bd. 1090. 

^ Ala.—^Harris v. Harris, 39 So. 
2d 232, 261 Ala. 687. 

95. Ark.—Duffy V. Dixon, 198 S.W. 
2d 314, 209 Ark. 964—Richards v. 
Taylor, 160 S.W.2d 32, 202 Ark. 
183—Massey v. Plinn, 128 S.W.2d 
1008, 198 Ark. 279. 

Cal.—^Xn re Johnson's Bstate, 281 P. 

435, 101 Cal.App. 110. 

Hawaii.—Medeiros, v. Medeiros, 83 
Hawaii 872, 874. 

Ry.—Combs v. Brewer, 220 S.W.2d 


572, 310 Ky. 261—Lewis v. Lewis, 
174 S.W.2d 294, 295 Ky. 268. 

La.—State ex rel. Simpson v. Salter, 
31 So.2d 163, 211 La. 918. 

Minn.—^In re CampbeH's Guardian¬ 
ship. 11 N‘.W.2d 786, 216 Minn. 113. 
Mo.—Williams v. Williams, App., 206 
S.W.2d 949. 

Nev.—^Ex parte Schultz, 181 P.2d 586, 
64 Nev. 264. 

Pa.—Commonwealth v. Mauch, 91 
Pa.Super. 220—Commonwealth ex 
rel. O'Day v. Outright, 28 Brie Co. 
182. 

Tex.—^Valentine v. Valentine, Civ. 

App., 203 S.W.2d 693. 

Utah.—In re State in Interest of 
Johnson, 176 P.2d 486, 110 Utah 
600. 

Wash.—^In re Hudson, 126 P.2d 766, 
13 Wash.2d 673—^In re Kneeland's 
Guardianship, 294 p. 662, 160 

Wash. 64. 

Wis.—In re Pish, 17 N.W.2d 668, 
246 Wis. 474. 

96. Pa.—Commonwealth ex rel. Mil¬ 
ler V. Barclay, 96 Pa.Super. 316 — 
Ide V. Callahan, 6 Sch.Reg. 234. 

Tex.—^Trevino v. Trevino, Civ.App., 
193 S.W.2d 254. 

97. Mo,—^Tomlinson v, PTench In¬ 
stitute of Notre Dame de Sion, 
App,, 109 S.W.2d 73. 

Utah.—Ex parte Plora, 29 P.2d 498, 
84 Utah 143, followed in In re 
Plora's Guardianship, 29 P.2d 499, 
84 Utah 146. 

Wash.—State ex rel. Cummings v. 
Kinne, 111 P.2d 222, 8 Wash.2d 
1 . 

Sacred right 

A parent's right to custody and 
control of minor child was, at com-, 
mon law, a sacred right with which 
court would not interfere except 
where by conduct the parents ab¬ 
dicated or forfeited that right.—In 
re Hudson, 126 P.2d 766, 13 Wash. 
2d 673. 

98. N.H.—Pendergast v. Titus, 60 
A.2d 122, 95 N.H. 191. 

99. Mont.—^Bx parte Reinhardt, 292 
P. 682, 88 Mont. 282. 

1. Al€u—Jackson v. Parmer, 24 So. 
2d 130, 147 Al€U 298—^Esco v. Da¬ 
vidson, 193 So. 308, 238 Ala. 663 
—^Blevins v. Underwood, 186 So. 
801, 232- Ala. 100—<Jampbell v. 
Sowell, 159 So. 813, 230 Ala. 109— 
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Payne v. Payne, 118 So. 576, 218 
Ala. 330—Sawyer v. Lawrence, 31 
So.2d 142, 33 Ala.App. 149, certio¬ 
rari denied 31 So.2d 144, 249 Ala. 
341—Stephens v. Stephens, 24 So. 
2d 447, 32 Ala.App. 240, certiorari 
denied 24 So.2d 449, 247 Ala. 340. 
Ga.—^Butler v. Ross, 4 S.B.2d 21, 188 
Ga. 329. 

Iowa.—^Lancey v. Shelley, 2 N.W.2d 
781, 232 Iowa 178—Allender v. 
Selders, 291 N.W. 176, 227 Iowa 
1324—Stephens v. Treat, 209 N. 
W. 282. 202 Iowa 1077. 

Kan.—Jackson v. Jackson, 190 P.2d 
426, 164 Kan. 391. 

Ky.—Bard v. Bard, 173 S.W.2d 669, 
296 Ky. 264. 

N.H.—^Pendergast v. Titus, 66 A.2d 
122, 96 N.H. 191. 

N.M.—Hill V. Patton, 85 P.2d 76, 43 
N.M. 21. 

Pa.—Commonwealth ex rel. McTighe 
V. Lindsey, 40 A.2d 881, 156 Pa. 
Super. 660—Commonwealth ex rel. 
Keenan v. Thomas, 30 A.2d 246, 161 
Pa.Super. 131—Commonwealth ex 
rel. Miller v. Barclay, 96 Pa.Super. 
315—<!ommonwealth v. Beyer, 84 
Del.Co. 388—Commonwealth v. 
Perry, Com.Pl., 34 Del.Co. 63—In 
re Habeas Corpus of Brislin, 36 
Luz.Leg.Reg. 212. 

2. U.S.—Carqueville v. Woodruff, C. 

CJLOhio. 163 P.2d 1011. 

Ala.—^Bsco V. Davidson, 193 So. 308, 
238 Al€L 663—^Blevins v. Under¬ 
wood, 166 So. 801, 232 Ala. lOO— 
Campbell v. Sowell, 169 So. 813, 
230 Ala. 109. 

Ariz.—Shumway v. Parley, 203 P.2d 
607, 68 Ariz. 159. 

Ark.—^Massey v. Plinn, 128 S.W.2d 
1008. 198 Ark. 287. 

Cal.—Odell v. Lutz, 177 P.2d 628, 78 
CalA.pp.2d 104. 

D.C.—In re Stuart, 114 P.2d 826, 72 
APP.D.C. 389. 

Ga.—Rhodes v. State, 47 S.B.2d. 293, 
76 Ga.App. 667. 

Ill.—^Ekendahl v. Svolos, 68 N.B.2d 
686, 388 Ill. 412. 

Ind.—Gilchrist v. Gilchrist, 75 N.B. 

2d 417, 226 Ind. 367. 

Iowa.—^Lancey v. Shelley, 2 N.W.2d 
781, 232 Iowa 178. 

Ky.—^Ridgeway v. Walter, 133 S.W. 

2d 748. 281 Ky. 140. 

La.—State ex rel. Pitre v. 

166 So. 436, 179 La. 919. 
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even though there has been no voluntary abandon¬ 
ment of the right and it may be invaded or en¬ 
tirely nullified.^ However, even though the right 
is not an absolute right, it may be limited or in¬ 
terfered with only for the most substantial and suf¬ 
ficient reasons,^ and is subject to judicial control 
only when the interest of the child demands it® 
As trust According to some decisions, a par¬ 
entis right to the custody of a minor child is in the 
nature of a personal trust reposed in him by the 
state, as parens patriae,^ which trust imposes on him 


the reciprocal obligation to maintain, care for, and 
protect the child, as discussed infra § 15; and in 
which trust the parent will be secured as long as 
he discharges such correlative duties.^ 

Not property right. Parents have no "property 
rights,” in the ordinary sense of that term, in or 
to their minor children,^ and accordingly a parent's 
right of control or custody of a minor child is not 
a property right which may be bargained, sold, or 
otherwise disposed of.^o 


Me.—^Blue v. Boisvert, 67 A.2d 40S 
—Stanley v. Penley, 46 A.2d 710. 

Mass,—Richards v. Forrest, 180 N. 
R 508. 278 Mass. 547. 

Mich.—^Brown v. De Witt, 30 N.W.2d 
818, 320 Mich. 156. 

Mont—^Haynes v. pillner, 76 P.2d 
802, 106 Mont 59. 

Neb.—Gk>rsuch v. Gorsuch, 26 N.W.2d 
698, 148 Neb. 122. 

N.J.—Gardner v. Hall, 26 A.2d 799, 
132 N.J.BQ. 64, affirmed 31 A.2d 
806, 133 N.J.Eq. 287. 

N.M.—Hill V. Patton, 85 P.2d 75, 43 
N.M. 21. 

Ohio.—In re Duffy, 68 N.R2d 842, 78 
Ohio App. 16. 

Okl.—^Morrison v, Morrfson, 178 P.2d 
919, 197 0:d. 620—Taylor v. Tay¬ 
lor. 75 P.2d 1132, 182 OW. 11— 
Ex parte Yahola, 71 P.2d 968, 180 
Old. 637. I 

Pa.—Commonwealth v. Wormser, 103 
A. 600, 260 Pa. 44—Commonwealth 
ex reL Crilley v. Laird, 60 A.2d 
642, 160 Pa.Super. 132—Common¬ 
wealth ex rel. McTighe v. Lindsey, 
40 A.2d 881, 156 Pa.Super. 560— 
Commonwealth ex rel. Logsdon v. 
Logsdon, 89 A.2d 461, 156 Pa.Su¬ 
per. 85—Commonwealth ex rel. 
Keenan v. Thomas, 30 A.2d 246, 
161 Pa.Super. 131—Commonwealth 
« rel. Boschert v. Cook, 186 A- 
229, 122 Pa.Super. 897—Common¬ 
wealth V. Hoffman, 91 Pa.Super. 
213—Adoption of McGill. 49 Pa. 
Dist. & Co. 374—Commonwealth ex 
rel. Lyter v. WItmer, Com.Pl., 53 
Dauph.Co. 377—In re Rabold, 96 
Plttsb.Leg.J. 124. 

Tenn.—Smith v. Smith. 220 S.W.2d 
627—Stubblefield v. State ex rel. 
FJelstad, 106 S.W.2d 558, 171 Tenn. 
580. 

Tex.—^Fleming v. Honeycutt, Civ. 
App., 205 S.W.2d 137—^Robinson v. 
Wampler, Clv.App., 202 S.W.2d 500 
—^Willifiuns V. Perry, Clv.App;, 40 
S.W.2d 929, affirmed, ComA^pp., 58 
S.W.2d 81. 

Wash.—^In re Hudson, 126 P.2d 765, 
13 Wash.2d 673. 

46 C.J. p 1224 note 71. 

Bight rests oh presnmptloh that 

ft wi^l be for infant*^s best interest 

—Coxiimonwealth v. Hoffman, 91 Pa. 

Super. 213. 

is hot as matter of law eh- 


titled to the custody of his minor 
children, even though he is a prop¬ 
er person to have them.—^Robinson 
V. Wampler, Tex.Civ.App., 202 S.W. 
2d 500. 

3. Tex.—Williams v. Perry, Civ. 
App., 40 S.W.2d 929, affirmei^ Com. 
App.. 58 S.W.2d 31. 

4. Pa.—Commonwealth ex rel. Cril¬ 
ley V. Laird, 60 A.2d 642, 160 Pa. 
Super. 132. 

5. Me.—Stanley v. Penley, 46 A.2d 
710. 

Mass.—Stinson v. Meegan, 67 N.E.2d 
465, 319 Mass. 682. 

Pa.—Commonwealth ex rel. McTighe 

V. Lindsey. 40 A.2d 881, 156 Pa. 
Super. 560—Commonwealth ex rel. 
Pell V. Brown. 100 Pa.Super. 353— 
Commonwealth ex rel. Welsh v. 
Welsh. 96 Pa.5uper. 426—Common¬ 
wealth V, Perry, Com.Pl., 34 Del. 
Co. 53—Commonwealth ex rel. 
Betts V, Scott, ComJPl.. 30 Erie Co. 
57—Adoption of Budziak, Com.Pl., 
28 Brie Co. 196—Sabo v. Sabo, 
Com.Pl., 5 Sch.Reg. 46. 

Puerto Rico.-Rojas v. Colon, 27 
Puerto Rico 806. 

Wls.—In re Fish, 17 N.W.2d 668. 246 
Wis. 474. 

Paraats should not he dopjHlvad of 
their ohildrehy nor should children 
be deprived of their parents, except 
for good €Lnd sufficient reason.—In re 
Rappaport, 80 N.T.S.2d 137. 

& Arlz.—^Dickason v. Sturdavan, 72 
P.2d 584, 50 Ariz. 882—Ex parte 
Winn, 63 P.2d 198, 48 Ariz. 629. 
Neb.—^Bx parte Schwartzkopf, 31 N. 

W. 2d 294, 149 Neb. 460. 

Tex.—^Thomason v. McGeorge, Com. 
App., 285 S.W. 286—^Robinson v. 
Wampler, CIvA.pp., 202 S,W.2d 500 
—Stone V. Dickersozi, Civ.App., 138 
S.W.2d 200—O’Brien v. Hart, Civ. 
App.. 80 S.W.2d 464. 

46 C.J. P 1224 note 72. 

7, Ariz.—Shumway v, Farley, 203 P. 

2d 607, 68 Ariz. 159. 

N.J.—Gardner v. Hall, 26 A. 2d 799, 
132 N.J.Ba. 64, affirmed 31 A.2d 
806, 133 N.XBq. 287'—Frank v. 

Gaylord, 182 A. 614, 119 N.J.Bq. 
427—Lippincott v. Lippincott, 128 
A. 264, 97 N.J.Bq. 617. 

Wash.—^In re Hudson, 126 P.2d 766, 
18 Wash.2d 673. 


Wyo.—^Nugent v. Powell, 33 P. 23, 28,. 
4 Wyo. 173, 62 Am.S.R. 17, 20 L. 
R.A. 199. 

8. Ariz.—Shumway v. Farley, 203 P. 
2d 607, 68 Ariz. 159. 

Wash.—^In re Hudson, 126 P.2d 766, 
13 Wash.2d 673. 

Wyo.—^Nugent v. Powell, 33 P. 23, 28, 
4 Wyo. 173, 62 Am.S.R. 17, 20 L. 

R. A. 199. 

9. Cal.—^In re Johnson’s Estate, 281 
P. 436, 101 CalApp. 110. 

Conn.—^Appeal of Goshkarian, 148 A. 
379, no Conn. 463. 

Del.—Smith v* Smith, 45 A.2d 879, 4 
Terry 268. 

in.— Ekendahl v. Svolos, 58 N.B.2d 
686, 388 Ill. 412. 

Me.—Grover v. Grover, 54 A.2d 637. 
Mass.—^Richards v. Forrest, 180 N.B. 
608, 278 Mass. 647. 

N.J.—Gardner v. Hall, 26 A.2d 799, 
132 N.J.Bq. 64, affirmed 31 A.2d 
805, 133 N.J.Ba. 287. 

N.T.—People ex rel. Walters v. 
Davies, 267 N.T.S. 116, 143 Mlsa 
769. 

Pa.—Commonwealth ex rel. Teitel- 
baum V. Teltelbaum, 60 A.2d 713, 
160 Pa.Super. 286. 

Tex,—Sutter v. Tutz, Clv.App., 223 

S. W.2d 654, 660, error dismissed— 
Austin V. Collins, Civ.App., 200 S. 
W.2d 666, refused no reversible er¬ 
ror. 

46 C.J. p 1223 note 70. 

Parent’s right to oastody of 
is not like right of property, abso¬ 
lute and uncontrollable, which may 
be asserted by any man, no matter 
how bad. Immoral, or unworthy he 
may be.—Jackson v. Jackson, 190 P. 
2d 426, 164 Kan. 391—Ctuipsky v. 
Wood, 26 Kan. 660’ 663, 40 Am.R. 821. 

Parents, whether divorced or not, 
have' no property right In their 
child’s custody, cbnceml^ng which 
they may make contracts.—Com- 
monw^th ex rel. Goessler v. Bern¬ 
stein. 26 A2d 213, 149 Pa.Super. 29 
—In re Rosenthal, 167 A. 842, 103 Pa- 
Super. 27—^Royer v. Royeri Pa.dom. 
PI., 9 Sch.Reg. lal 

la N.M.—Hill V. Patton, 85 P.2d 
75, 48 N.M. 21. 

Okl.—^Taylor v. Taylor, 75 P,2d 1182, 
182 Okl. 11. 

Pa.-^ommonw6alth ex rel, Teltel- 
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(2) Surviving Parent; Remarriage 

Where one parent dies, the surviving parent. If fit, 
ordinarily is entitled to the custody of the minor children. 

By the common law, and under the express pro¬ 
visions of some statutes,where one parent is 
dead, the surviving parent, either father or mother, 
if competent and fit, and it is in keeping with the 
welfare of the children, has the right to the custody 
and control of the minor children,^^ and such rule 
applies on the death of the parent to whom the mi¬ 
nor children’s custody Was committed in a divorce 
action, as discussed in Divorce § 314. The surviv¬ 
ing parent’s rights in this respect should never be 
denied, or interfered with, except for the most co¬ 
gent reasons,^® and, if the surviving parent is a fit 
person, he is entitled to the custody of the child. 


whether or not such parent resides in the state.^* 
Under some statutes, the surviving parent’s right to 
the custody of a minor child is regarded as abso¬ 
lute;^® but there is authority to the contrary 

Mother^s remarriage. It has been held that the 
• natural right of a surviving mother to the custody 
of a child is lost where she has, by a second mar¬ 
riage, surrendered the legal discretion which is 
necessary to render the parental control of benefit 
to the child,i7 but, on the other hand, that she is 
entitled to such custody, where her husband ex¬ 
presses a willingness to join in caring for the 
child and in addition it has been held that, al¬ 
though the mother has remarried, she is the proper 
custodian of her children by a former marriage.^^ 


baum V. Teltelbauxn, 50 A.2d 713. 
160 Pa.Super. 286—^Plper v. Bd- 
berg, Com.Pl., 24 West.Co. 11. 

Tex.—^Austin v. Collins. Civ.App.. 200 
S.W.2d 666, refused no reversible 
error. 

Utah.—Walllck v. Vance, 289 P. 103, 
76 Utah 209. 

Agrreements or directions as to cus¬ 
tody of child see Infra subdivision 
d of this section. 

11. U.S.—corpus ororis cited in 
Spurgreon v. Mission State Bank. 
D.C.MO., 56 P.Supp. 306, 306. 

Ark.—^Hancock v. Hancock, 126 S.W. 

2d 104, 197 Ark. 863. 

Hawaii—^In re Herlihy, 33 Hawaii 
106. 

Ky.—^Moore v. Smith, 14.S.W.2d 1072, 
228 Ky. 286.. 

Wis.—Sass V. Sass, 16 N.W.2d 829, 
246 Wis. 272. 

CKiardiau statute laeffecttve 

Under stetute, child's custody 
vested in the father on death of the 
mother, who had bc^n awarded the 
child's custody'in. divorce decree, and 
statute providing'for appointment of 
guardian of the property And per¬ 
son . of a child is inoperative. i,n so 
far as it would by its terms deprive 
the father of. that custody.—Sass v. 
Sass, supra. ’ 

12. U.S.—Corpus 3Urta cited In 
Spurgeon v. Mission State Bank, 
D.C.MO., 66 F.Supp. 306, 306. 

Oa.~Raily v; Smith, 42 S.B.2d 491, 
202 Ga. 185—^Roebuck" v. Calhoun, 
40 S.B.2d 142, 201 Ga. 496^—Girt-, 
man v. Girtman, 11 S.B.2d 782, 191 
Ga. 173. 

:i^waii.-^In re Herlihy, 88 Btawali 
106 .- •. . . ■ 

Ind.—Brown v. Beachler, ,68 !N’.B.2d 
916, 224 Ind. 477—Combs v. GlHey, 
36 N.B.ad 776, 219 ..Ind; 189H-Oor^ 
pus juris Quoted in.Duckworth v. 
.Duckworth, 179 N.B.; ,773. :776, .203 
Ind. 276.^ . . . 


Iowa.—Allender v, Selders, 291 N.W. 

176, 227 Iowa 1824. 

Kan.—McGrath v. Vail, 87 P.2d 8, 
140 Kan. 812. 

Ky.—^Altemeier v. Rachford, 165 S. 
W.2d 848, 291 Ky. 845—^Pergruson 
V. Klein. 116 S.W.2d 960, 273 Ky. 
473—^Moore v. Smith, 14 S.W.2d 
1072. 228 Ky. 286. 

La.—State ex rel. Eastham v. Tray¬ 
lor, 29 So.2d .43, 210 La. 1003— 
State ex rel. Conerly v. Sonier, 24 
So.2d 290, 209 La. 138—State ex 
rel. Landry v. Robin, 192 So. 349, 
193 La. 789. 

Miss.—^Ainsworth v. Boykin, 23 So.2d 
297, 198 Miss. 766—Stegall v. Steg¬ 
all, 119 So. 802, 151 Miss. 875. 

Neb.—^In re Peterson's Guardianship, 
229 N.W. 886; 119 Neb. 511. 

N.T.—^Application of Scattergood, 38 
N.T.S.2d 410, 266 App.Div. 948— 
In re Thoemmes' Guardianship, 264 
N.T.S. 829, 238 App.Div. 641—Peo¬ 
ple . ex rel. Woolston v. Woolstpn, 
239 N.T.S, 186, 136 Misa 820— 
People ex rej. Van Dyk v. Van 
Dyk, 33 N.Y.S.2d 766. 

N.D.—^Raymond v. Geving, 20 N.W. 

2d 835, 74 N.D. 142. 

Okl.—Corpus Juris dted lu In re 
Guardianship' of Ettght, 148 P.2d 
476, 490, 194 Okl. 2l4—Black v. 
May, 4 P.2d 17, 162 Okl. 160. 

Pa.— Commonwealth ex rel. Crilley 

V. Laird, 60 A.2d 642, 160 Pa.Su- 
per. 132—Commonwealth ex rel. 
Fell V. Brown, 100 Pa..Super; 363. 

Tex.—^Davis v, Sears, Com.App., 86 
S.W.2d 9.9—Ochotorena v. Galarza, 
CivA.pp., 210 S.W.2d 473—^Robin¬ 
son . V, Wampler, Civ.App., .202 S, 

W. 2d 60 Ok—T empleton . v. Walker, 
. Civ.App., -179 S.W,2d 811, error re¬ 
fused—^Bradford v. Lincoln Bank 

' A Trust. Co. of Louisville, Civ.App., 
96S.W.2d821. > : . . . 

Wash.—State:, ex. rel. Cummings v. 

Kinne, 111 P.2d 222, 9 .Wash.2d :l. 
Wisu—In re. CoJilentlne, 264 N.W. 118; 

214 Wis. 619. .• - . 

46 C.J; p 1224 x^te 77. : _ - 
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Preferential right 

Father who is fit person has pref¬ 
erential, although not always con¬ 
trolling, right to child's custody 
where mother is dead.—State v. Ma¬ 
son. 229 N.W. 682, 179 Minn. 472. 

Patiier of motherless young girls 
had duty to decide where the girls 
were to be kept and cared for when 
the father went to Alaska to work 
and it was proper for him to leave 
the girls with their paternal grand¬ 
mother.—In re Adoption of Strau- 
ser, Wyo., 196 P.2d 862. 

13. U.S.—Spurgeon v. Mission State 
Bank, D.C.Mo., 66 F.Supp. 305. 

Pa.—Commonwealth ex rel. Human 

V. Hyman, $3 A.2d 447, 164 Pa.Su- 
per. 64—^In re Beaver's Estate, 182 
A, 744, 121 Pa.Super. 169. 

14. Ark.—^Hancock v. Hancock, *126 

S.W.2d 104, 197 Ark. 853. ' ' * 

15-• Iowa.—Lursen • v. .HenricHs, 83 
N.W.2d* 383, 289 lOwa 1009—Wool- 
ey V. Schoop. 12 N.W.2d .697, 234 
Iowa 667—^Allender v. Sellers, 291 
. N.W. 176, 227 Iowa 1824. 

16. Ky.—Hunkier v. Collett, 212 S. 

W, 2d 286, 307 Ky. 722. 

She statutory right of a surviv¬ 
ing parent.to. the custody of a child 
if "suited to the trust” is not abso¬ 
lute, since the quoted term is elastic 
and involves ^nsideration of eyery- 
tWng that may a^ect the .welfare of 
the child,—^Hunkier v. Collett, sup^ 

17. N.H.—State v. ‘ Scott, 86 N.H. 

274. - 

46 C.J. P 1226 note 79. 

18. D.C.—BeaJl v. Bibb, 19, AppJO^ 

C. 811. ; .. : ' 

46 C.J. P 1?25 note 80. : ‘ 

19. Ala.—Strlplin v. Ware, 86 Ala. 

. 87. r . . , c ' ... n;; 

1 46 C.J. p 1226 note $1..: ", 
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1>. Biglits of Parents Inter Sese 

At common law, and under some statutes, the pri¬ 
mary right to the custody and care of minor children is 
generally in the father; but, under other statutes, as 
well as under some modern decisions, the parents are 
generally regarded as having equal rights to the custody 
and care of the children, and, when the parents sepa. 
rate, the custody may be awarded to the one or the other 
of the parents, according to the exigencies of the par¬ 
ticular case. 

At common law, and under some statutes declar¬ 
atory thereof, as a general rule the natural or pri¬ 
mary right to the custody of minor children is in 
the father,20 since such right necessarily springs 
from his duty to provide for the children’s protec¬ 
tion, maintenance, and education and, if the 


parents are living apart and there is a dispute as 
to the custody, the right of the father ordinarily is 
superior to that of the mother.22 
The common-law rule, however, has been 
changed in many jurisdictions by statutes and by 
modern decisions of the courts.23 Under such stat¬ 
utes and decisions, subject to the considerations af¬ 
fecting custody, as discussed infra § 12, the father 
and mother, as against each other, are regarded as 
having equal rights in the custody and control of 
their minor children,^^ and, accordingly, in the ab¬ 
sence of a judicial determination, neither parent 
has an absolute or superior right to the custody of 
such children,25 or, as has been held, even a prima 


aa Ark.—Phifer v. Phifer. 129 S.W. 
2d 939. 198 Ark. 667—^Johnston v. 
Lowery, 26 S.W.2d 436, 181 Ark. 
284. 

Plcu—State ex rel. Basco v. Basco, 
190 So. 610, 139 na. 349—State ex 
rel. Bonsack v. Campbell, 184 So. 
832, 134 Pla. 809—State ex rel. 
Weaver v. Hamans, 169 So. 31, 118 
Fla. 230—^Minick v. Mlnlck, 149 So. 
483. Ill Fla. 469. 

Id€Lho.—Schiller v. Dougrlas, 285 P. 
1021, 48 Idaho 803. 

Ind.—Combs v. Qilley, 36 N.E.2d 776, 
219 Ind. 139—^Manners v. State, 5 
K.E.2d 300, 210 Ind. 648. 

Xia.—State ex rel. Landry v. Bobin, 
192 So. 349, 193 La. 789. 

Md.—Sibley v. Sibley, 60 A.2d 128, 
187 Md. 358—^Dietrich v. Amderson, 
43 A2d 186, 186 Md, 103—Plotrow- 
ski V. State on Application of 
Kowalek, 18 A.2d 199, 179 Md. 377. 
Mass.—^Hathaway v. Bickard, 82 N. 
B.2d 881, 823 Mass. 501—^Broman 

V. Byrne, 78 K.E.2d 616, 822 Mass. 
678—Barry v. Sparks, 27 N.B.2d 
728, 306 Mass. 80, 128 A.L.B. 983. 

Neb,—Crandall v. Luhnow, 288 N.W. 
29, 137 Neb. 13. 

N.T.—^People ex rel. Boberts v. Kid¬ 
der, 242 N.Y.S. 108, 137 Misc. 347— 
In re Williams, 20 N.T.S.2d 434, 
N.C.—^Tyner v. Tyner, 175 S,B. 144, 
206 N.C. 776—^In re Ten Hoopen*s 
Custody, 162 S.E. 619, 202 N.C. 223. 
Pa.—Commonwealth ex rel. Welsh v. 
Welsh, 96 Pa.Super. 426—Common¬ 
wealth ex rel. Benny v. Murdock, 
94 Pa.Super. 59—Commonwealth 
ex rel. Kostyal v. Kroh, Com.Pl., 
55 Dauph.Co. 62. 

S.C.—Clardy v. Ford, 26 S.E.2d 20. 
203 S.C. 44. 

Tenn.—Smith v. Smith, 220 S.W.2d 
627—Stubblefield v. State ex .rel. 
PJelstad, 106 S.W.2d 658, 171 Tenn. 
580—Dunavant v. Bunavant, App., 

. 219 S.W.2d 910, 

Tex.—^McCarroll v. Lakey, CivJLpp., 
157 S.W.2d 963. 

46 C.J. p 1225 note 85, p 1226 note 91 

W. 

Xa Puerto Bioo, under Civ. Code j 
March 14, 1907, § 222 the provision 


that the patria potestas should be- 
longr in the first place to the father 
did not srive him an exclusive risrht 
over the children €tnd abolish the 
fundamental right of the mother in 
case of the death, disability, or ab¬ 
sence of the father.—Mallen v. Vi¬ 
dal, 25 Puerto Bico 624, 626. 

21. Md.—^Bietrich v. Anderson, 43 Al. 
2d 186, 186 Md. 103. 

Neb.—Crandall v. Luhnow, 288 N.W. 
29, 137 Neb. 18. 

Pa.—Commonwealth ex rel. Human 
V. Hyman, 63 A.2d 447, 164 PaSu- 
per. 64—^Commonwealth ex rel. 
Welsh V. Welsh, 96 PaSuper. 426 
—Commonwealth v. Mauch, 91 Pa 
Super. 220—Commonwealth v. 
Hoffman, 91 PaSuper. 213—Com¬ 
monwealth ex rel. Kostyal v. Kroh, 
55 Bauph.Co. 52. 

S.C.—Clardy v. Ford,. 26 S.E.2d 20, 
208 S.C. 44. 

46 CJ. P 1225 note 86. 

22. Fla—State ex rel. Basco v. 
Basco, 190 So. 510, 139 Fla 349. 

N.J.—Gardner v. Hall, 26 A.2d 799, 
182 N.J.Bq. 64, affirmed 31 A.2d 
805, 183 N.J.Eq. 287. 

Wash.—In re Hudson, 126 P.2d 766, 
13 Wash.2d 673. 

46 C.J. P 1226 note 87. 

23. Ark.—Phifer v. Phifer, 129 S.W. 
2d 939, 198 Ark. 667—Southwest¬ 
ern Gas & Electric Co. v. Benney, 
82 S.W.2d 17, 190 Ark. 934. 

Minn.—^Miller v. Monsen, 37 N.W.2d 
543, 228 Minn. 400. . 

24. XJ.S.—Simmons V. Simmons, B. 
C.S.C., 41 F.Supp. 645. 

Ark.—Smith v. Smith, 212 S.W.2d 
10, 213 Ark. 636. 

Conn.—^Boardman v. Boardman, 62 

A.2d 521, 185 Conn. 124. 

B.C.—Oxley v. Oxley, 169 P.2d 10, 
81 IJ.S.App.B.a 346. 

Ga—Canaday v. Tawn, 18 S.E.2d 461, 
193 Ga 270. 

HI.—^People ex rel. Hhrgrove v. Slive, 
250 I11A.PP. 601. 

Md.—Miller V. Miller, 62 A.2d 293. 
Miss.—Sinquefield v. -Valentine, 132 
So. 81, 159 Miss. 144, 76 A.L.B. 238. 
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Mo.—^Hess V. Hess, App., 183 S.W.2d 
660—Mothershead v. Mothershead, 
161 S.W.2d 669, 236 MoA.pp, 737. 
N.J.—Gardner v. Hall, 26 A.2d 799, 
182 N.J.Eq. 64, affirmed 31 A.2d 
805, 133 N.J.Eq. 287—Application 
of Shaheen, 11 A.2d 73, 127 N.J. 
Eq. 76—Seitz v. Seitz, 64 A.2d 87, 
1 N.J.Super. 234. 

N.T.—^People ex rel. Sisson v. Sis¬ 
son, 285 N.Y.S. 41, 246 App.Blv. 
161—^Application of Bopp, 58 N.T. 
S.2d 190. 

Ohio.—^In re Corey, 61 N.E.2d 892, 
145 Ohio St. 413. 

Okl.—^Morrison v. Morrison, 173 P.2d 
919, 197 Okl. 620. 

S.C.—Graydon v. Graydon, 147 S.B. 
749, 150 S.C. 117. 

Tex.—Worden v. Worden, Civ.App., 
222 S.W.2d 264. 

W.Va—State ex rel. Lipscomb v. 

Joplin, 47 S.E.2d 221. 

46 C.J. p 1226 note 88. 

Parents as joint guardians see 
Guardian and Ward § 3. 

“There is no distinction between 
the right of the father and the moth¬ 
er to have the custody of their chil¬ 
dren.”—Elford V. Elford, Ohio AlPP., 
44 N.E.2d 124, 128. 

Taking child tram stale 
A provision of such a statute that 
^neither parent shall forcibly take 
a child from the guardianship qt the 
parent legally entitled to its custo¬ 
dy” has been held violated where 
the mother took the child from the 
state without the father’s knowl¬ 
edge or consent.—Graydon v. Gray¬ 
don. 147 S.E. 749, 150 S.C. 117. 

A statntory provisiott applying in 
case of divorce and voluntary sep¬ 
aration may be considered as indi¬ 
cating a legislative policy. In deter¬ 
mining the custody of a child as be¬ 
tween father and mother.—^McLellan 
V. McLellan, 129 So. 1, 221 Ala. 363 
—McLellan v. McLellan, 125 So, 226, 
226, 220 Ala. 376, 

25. U.S.—Simmons v. Simmons, B. 

C.S.C., 41 F.Supp. 545k 
Cal.—^Ex bcurte Be Leon, 139 P.2d 
109, 59 CalA.pp.2d 510—In re Kel- 
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facie right of custody and these rules have been 
held applicable not only where the parents are liv¬ 
ing together, i)ut also where they are living 
apart^s 

Under these statutes and modem judicial deci¬ 
sions, the strict common-law rule has been relaxed, 
and, when the parties separate and cannot agree as 
to the custody of the child, the court may exercise 
its discretion and award custody according to the 
exigencies of the particular case, with special re¬ 
gard to that disposition which will serve the best 
interests and welfare of the child ,22 irrespective of 
whether the separation was the fault of the one or 
of the other parent,20 and taking into considera¬ 
tion the character, conduct, and fitness of the par¬ 
ents, and the welfare of the child as discussed in¬ 
fra § 12. However, statutes declaring that the 
rights of parents in respect of their children shall 
be equal,2i or giving the court discretion as to the 
custody in case of voluntary separation of the par¬ 


§ 11 

ents,22 will not authorize the court to give the cus¬ 
tody to a mother who has separated from her hus¬ 
band without just cause. 

Under some statutes, the mother is entitled to the 
custody and care of children under a given age, and 
the father is entitled to the custody and care of 
children over that age.23 Such a statute is not 
mandatory,24 and the right of either parent as to 
the custody of children within or beyond the given 
age is not absolute,^® and does not qualify the in¬ 
herent power of the court to make such orders as 
to the custody of children as the circumstances may 
render just and proper.26 

The legal rights of the parties will he enforced 
where the welfare of the child does not otherwise 
demand, 27 and it has been held that, in the ab¬ 
sence of any special reason for granting the care 
to the mother, where the parents are equally fit 
custodians, the custody will be granted to the fa- 
ther,28 and that, although a child of tender age is 


ly^s Adoption. 118 P.2d 479, 47 Cal. 
App.2d 677. 

La.^tate v. laaiiott, 131 So. 28. 171 
La. 806. 77 A.L.R. 814. 

Md.—Miller v. Miller. 62 A2d 293. 

Ohio.—^In re Corey. 61 N.B.2d 892, 
146 Ohio St. 418., 

S.C.—Clardy v. Ford, 26 S.E.2d 20, 
203 S.C. 44. 

Tex.—Worden v. Worden, Civ.App., 
222 S.W.2d 264. 

2 $. Ga-—Oaill V. Rivers, 37 S.F.2d 
886, 200 Ga. 864—Bond v. Nor¬ 
wood, 24 S.F.2d 289, 196 Ga. 888— 
Durden v. Johnson, 22 S.E.2d 614, 
194 Ga. 689—Attaway v. Attaway, 
22 S.B.2d 60, 194 Ga. 448—Lock¬ 
hart V. Lockhart, 162 S.B. 129, 173 
Ga. 846. 

Mo.—Bell V. Catholic Charities of 
St. Louis, App., 170 S.W.2d 697— 
Tomlinson v. French Institute of 
Notre Dame de Sion. App., 109 S. 
W.2d 78. . 

87. Ohio.—Gray v. Field, 10 Ohio 
Dec. {Reprint) 170, 19 Clnc.L'Bul. 
121 . 

W.Va.—Wolfe v. Wolfe, 198 S.B. 209, 
120 W.Va. 389. 

46 C.J. p 1226 note 89. 

88. Cal,—Tltcomh v. Superior Court 
in and for Santa Clara County, 29 
P.2d 206, 220 Cal. 34. 

Conn.—Boardman v. Boardman, 62 
A.2d 621, 186 Conn. 124. 

Mo.—State v. Huhn, 142 S.W.2d 1064, 
346 Mo. 695. 

Tex.—Worden v. Worden, Civ.App., 
222 S.W.2d 264, reversed on other 
srrounds. Sup., 224 S.W.2d , 187'— 
Lowry v. Saxton, Civ.App., 28 B. 
W.2d 806, error dismissed. 

46 C.J. p 1226 note 90. 

89. Ala.—Hall v. Donnelly, 149 So. 


867, 25 Ala.App. 481, certiorari de -1 
nied 149 So. 872, 227 Ala. 289. | 

Ariz.—Corpus Juris dted in Ex parte 
Winn, 63 P.2d 198, 201, 48 Ariz. 
529. 

Fla.—State ex rel. Rasco v. Rasco, 
190 So. 610, 139 Fla. 849—State ex 
rel. Bonsack v. Campbell, 184 So. 
332, 184 Fla. 809. 

Ga—Attaway v. Attaway, 22 S.E.2d 
50, 194 Ga 448. 

Hawaii.—^In re Thompson, 32 Hawaii 
479. 

Mo.—Hess V. Hess, App., 188 S.W.2d 
560. 

Neb.—Ex parte Kaufmann, 299 N.W. 
617, 140 Neb. 299. 

N.J.—Seitz V. Seitz. 64 A.2d 87, 1 N. 
J.Super. 234. 

N.Y.—^People ex rel. Sisson v. Sis¬ 
son, 285 N.T.S. 41, 246 App.DIv. 
161—In re Williams, 20 N.T.S.2d 
434. 

Or.—Barnes v. Lee, 276 P. 661, 128 
Or. 665. 

Tex.—Worden v. Worden, Civ.App., 
222 S.W.2d 254, reversed on other 
grounds, Sup., 224 S.W.2d 187. 

46 C.J. P 1226 note 91. 

Whether parents were married 
when child was born does not deter¬ 
mine which parent has right to its 
custody,—^People ex rel. MahofC v. 
Matsoui, 247 N.T.S. 112, 139 Misc. 
21 . 

3a Hawaii.—In re Thompson, . 82 
Hawaii 479. 

81. N.T.—Matter of Tierney, 112 N. 
Y.S. 1089, 128 App.Div. 836—Peo¬ 
ple V. Brooks, 86 Barb. 86—People 
V. Snell, 137 N.Y.S. 193, 77 Misc. 
688. 

32. Ala—Anonymous, 89 So. 462, 

639. 


206 Ala 296—Sparkman v. Spark¬ 
man, 100 So. 621, 20 AlaAupp. 60. 
46 C.J. p 1228 note 97. 

33. Mich.—Johnson v. Johnson, 27 
N.W.2d 328, 318 Mich. 21. 

Okl.—^Morrison v. Morrison, 178 P. 

2d 919, 197 Okl. 620. 

Suersrested surgeon for dhild 
Where mother living apart from 
husband and having custody of fif¬ 
teen-year-old daughter was contem¬ 
plating the performance of an op¬ 
eration on the child, to which the 
father objected on the grround that 
the operation was dangerous, the 
father was entitled to suggest names 
of surgeons to whom mother might 
take child for diagrnosis examination 
and advice.—^Durfee v. Durfee, 87 N. 
Y.S.2d 275, 194 Misc. 694. 

3d. Mich.—Johnson v. Johnson, 27 
N.W.2d 828, 818 Mich. 21. 

35. Mich.—^Riede v. Riede, 1 N.W. 2d 
649, 300 Mich. 300. 

3a Idich.—Johnson v. Johnson, 27 
N.W.2d 328, 318 Mich. 21. 

37- S.C.—Hartley v. Blease, 82 S,B. 

991, 99 S.C. 92. 

46 C.J. P 1228 note 98. 

3a Fla.—Hopkins v. Hopkins, 94 
So. 167, 84 Fla. 600. 

46 C.J. p 1228 note 99. 

Xt Is the father’s responsibility to 
care for and maintain both the 
mother and their children-when oth¬ 
er considerations do not require that 
children be awarded to the care of 
the mother or another person and 
father is regarded aa having legal 
right to custody and care Of xfiinw 
children when he is not shown to be 
an improper person best to conserve 
the welfare of his children.>-'^tate 
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entitled to a mother's love, care, and discipline, as 
discussed infra § 12, the father must not be exclud¬ 
ed from a full opportunity to have such possession 
of the child as will enable the father to impart to 
the child what from the father enters into the char¬ 
acter of the child.3& On the other hand, it has 
been held that, other things being equal, the mother 
should be given the preference in matters involving 
the custody of minor children.^® 

Wife of alien or nonresident. Under some stat¬ 
utes, a mother, who is the wife of an alien, or of 
a resident of another state, and has resided in the 
state for a given length of time, has exclusive cus¬ 
tody of minor children living with her in the state.^^ 
The mother's right to exclusive custody of her 
child, in the absence of judicial action, under such 
a statute, is prima facie only, not absolute, ^2 
it is not to be defeated by judicial action unless it 
is found that she is an unsuitable person for the 
trust.^3 Under such statute the mother is the only 
person entitled to preferential treatment in the mat¬ 
ter of the award of a child's custody^^ 

Pending custody proceeding. Under some stat¬ 
utes providing for an adjudication of the custody 


of children, between parents living apart, the par¬ 
ent having custody of a child shall have it exclu¬ 
sively from the time the proceeding is commenced 
for an adjudication of the right to custody until 
such adjudication is rendered,^® and until such 
proceeding is instituted neither parent has the ex¬ 
clusive custody of the child.^® 

c. Eights of Parents as agaizust Third Pesrsons 

A parent who Is of good character and a proper per¬ 
son to have custody of minor children, and is reasonably 
able to provide for them, ordinarily is entitled to such 
custody as against all other persons. 

The prima facie right to the custody and care of 
minor children is generally in the parents, as dis¬ 
cussed supra subdivision a of this section, and ac¬ 
cordingly, unless the circumstances strongly indi¬ 
cate that a third person should be selected as cus¬ 
todian, discussed infra § 12, a natural parent, fa¬ 
ther or mother, as the case may be, who is of good 
character and a proper person to have the custody 
of the child and is reasonably able to provide for 
it ordinarily is entitled to the custody as against 
all other persons, and according to the judicial 


ex rel. Bonsack v. Campbell, 184 So. 
332, 134 Fla. 803. 

83. N.Y.—^Moaes v. Moses, 85 N.T.S. 
2d 15, 193 Mlsc. 890. 

40. L»a.—Veil! on v, Landreneau, 26 
So.2d 133, 209 La. 1060. 

Tex—Penn v, Abell, CIv.App., 173 
S.W.2d 483. 

41. N H,—Bodeau v. Bodean, 27 A. 
2d 191, 92 N.H. 183. 

The residential re^liilxement ax>- 
plies only to the mother, and does 
not require that the child, as well as 
the mother, shall have resided in the 
state for six months before petition 
to establish mother’s risrht to exclu¬ 
sive custody in guardianship is filed. 
—^Bodeau v. Bodeau, 27 A.2d 191, 92 
K.H. 183. 

40. N.H.—^Bodeau v. Bodeau, supra 
—Sheehy v. Sheehy, 180 A. 1, 88 N. 
H. 223. 

The statute giving the parents 
equal rights does not apply because 
there is smother statute which gives 
sole custody to the mother in such 
cases.—Sheehy v. Sheehy, supra. 

43. NJBL—^Bodeau v. Bodeau, 27 A. 
2d 191, 92 N.H. 183—Sheehy v. 
Sheehy, 186 A. 1, 88 N.H. 223. 
Ti<aation of foreiign statute 
Mother’s disobedience of foreign 
decree foorbidding her to remove 
child from the state has-been held 
not such misconduct as precluded, 
as matter of law, from availing her¬ 
self of . statute providing that wife 
of cltisen of another state who has 
resided ^Within state/six months suc¬ 


cessively, separately from her hus¬ 
band, shall have exclusive custody 
of minor children living with her, 
since wife need not be blameless to 
avail herself of statute, but question 
is merely whether misconduct ren¬ 
ders her unsuitable person to have 
custody.—Sheehy v. Sheehy, supra. 
44... KH.—Sheehy v. Sh^hy, supra. 
45. Mo.—State v. Huhn. 142 S.W.2d 
1064, 346 Mo. 695. 

48. Mo.—State v. Huhn, supra. 

47. AIa.-^ackson v. Farmer, 24 So. 
2d 130, 247 Ala. 298—Esco v. Da¬ 
vidson, 193 So. 808, 238 Ala. 653 
—Joseph V. Capps, 117 So. 410, 
217 Ala. 695—^Thomas v. Grlflln, 
19 So.2d 91, 31 AlaJVpp. 500. 

Arlz.—Ex parte Winn, 63 P.2d 198, 
48 Aria. 529. 

Ark,—Miller v. Miller, 189 S.W.2d 
371, 208 Ark. 1058—^Tucker v. 

Tucker; 180 S.W.2d 671, 207 Ark. 
859. 

Cal.—Heinz v. Heinz, 157 P.2d 660, 68 
Cal.App.2d 713. 

Conn.—Claffey v. • dalfey, 64 A.2d 
540, 185 Conn. 374. 

Ga.—^Dornburg v. McKellar, 48 S.B. 

2d 820. 204 Ga. 189. 

HL—Hill V. Allabaugh, 78 N.B.2d. 
127, 333 in.App. 602—Price v. 

Price, 67 17.B,2d 311, 329 IllJlpp. 
176—Smith v. Bruner, 3.9 N.B.2d 
67, 312 HLApp. 658—^People ex rel. 
Calnan v. Weightman, 246 IllA.pp. 
394. 

Ind.—Corpus juicis quoted in Duck¬ 
worth V. Duckworth, 179 N.B. 773, 

. ,775, 208 Ind. 276. 
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Iowa.—^Lursen v. Henrichs, 83 N.W. 
2d 383, 239 Iowa 276—Corpus Ju¬ 
ris quoted in Adjdr v. Clure, 255 
N.W. 658, 660, 218 Iowa 482. 

Kan.—Stout v. Stout, 201 P.2d 637, 
166 Kan. 459—^Bailey v. Bailey, 192 
P.2d 190, 164 Ka^ 663. . 

Ky.—Galilean Children’s Home v. 
Ball, 214 S,W.2d 403,,308 Ky. 319— 
Brodbeck v. Grant, 208 S.Wi2d 66, 
306 Ky. 381—^Ferguson v. Klein, 
116 S.W.2d 960. 273 Ky. 473. 

La.—State, ex rel. Graham v. Gar¬ 
rard, 84 So.2d 792, 213 La. 818— 
State ex rel. Eastham v. Traylor, 
29 So.2d 43. 210 La. 1003—State ex 
rel. Guinn v. Watson, 26 So.2d 740, 
210 La. 265—State ex rel. Landry 

V. Robin, 192 So. 349, 193 La. 789. 
Me.—^Blue v. Boisvert, 67 A.2d 498. 
Miss.—Forbes v. Warren, .186 So. 

325, 184 Miss,. 526—Slnquefield v. 
Valentine, 182 So. 81, 169 Miss, 144, 
76A.L.R. 288. 

Mo.—^Rex V. Rex, App., 217 S.W.2d 
391—^Ex parte. De Castro, 190 S. 

W. 2d 949, 238 .Mo.APP. 1011— 

Armstrong v. Ajmistrong, App., 185 
S.W.2d 846—^Beil v. Catholic Char- 

. Ities of St Louis. App., 170 S.W.2d 
697—^Mothershead v.. Mothershead, 
161 S.W.2d 669, 236 Mp.App. 737. 
Neb.—^Hanson v. Hanson, 34 N,W.2d 
888, 150 Neb. 837—Ex pArte 

Schwartzkdpf, 81 N.W.2d 294, 149 
Neb. 460. 

N.T.—Petition of Stuart, 7 N.T.S. 
2d 344, 256 App.Div. 811, reversed 
on other grounds 20 N.?J.2d 741, 
280 N.Y. 245—^People ex rel. Boul- 
ware -v. Martehs, 249 N.T.S. 600, 
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decisions on the question sudi as other relatives,^® children is in the father as against all third per- 
including gprandparents,'*® or as against an instito- sons,®^ including relatives of the minor whose cus- 
tion.®® The prima facie right to custody of minor 


232 App.Div. 258, aCarmed 180 N*. 
JI. 321, 258 N.T. 534—^In re Boul- 
ware’s Will, 25S N.T.S. 522, 144 
Misc. 235—^Application of Bush, 91 
N.T.S.2d 315—^Bx parte Agrnello, 72 
N.Y.S.2d 186—Walch v. Walch, 52 
N.T.S.2d 697—People ex rel. Van 
Dyk V. Van Dyk, 33 N.T.S.2d 766. 
Olilo.—^In re Duffy, 68 N.E.2d 842, 78 
Ohio APP. 16. 

Or.—Fisher v. Fisher, 289 P. 1062 
133 Or. 318. 

Pa.—Commonwealth v. Beyer, Com. 
PI., 34 Del.Co. 388—Commonwealth 
ex rel. v. Baecker, Com.Pl., 90 
Pittsb.Leff.J. 515. 

Tenn.—Corpus juris quoted In Stub¬ 
blefield V. State ex rel. Fjelstad, 
106 S.W.2d 558,. 561, 171 Tenn. 580 
—^Dunavant v. bunavant, App., 219 
S.W.2d 910. 

Tex.—^Davison v. Weisser, Clv.App., 
221 S.W.2d 783, error refused— 
Fleming: v. Honeycutt, Civ.App., 
206 S.W.2d 137—^Austin v. Collins, 
Civ.App., 200 S.W.2d 666, refused 
no reversible error—Johnson v. 
Campbell, Civ.App., 107 S.W.2d 
1111, error dismissed. 

46 C.J. P 1228 note 2. 

As between gruardian and parents 
see Guardian and Ward § 56 c. 

A mother, where the rigrhts of the 
child’s father are not involved, is en¬ 
titled to the custody of the child as 
agrainst a third person. 

Conn.—Claffey v. Claffey, 64 A.2d 
640, 135 Conn. 374. 

N.H.—^McAlpine v. Gilpatrick, 4 A.2d 
362, 90 N.H. 57. 

Presumption 

If a parent is not disqualified to 
have custody of a child, the law pre¬ 
sumes that it is to the child’s inter¬ 
est that the parent shjall have cus¬ 
tody as against third persons.— 
Bradley v, Bradley, Te?c.CivA.pp., 199 
S.W.2d 645. 

48. Md.—De Angells v. Kelley, 40 
A.2d 332, 184 Md. 183. 

Mo.—Rex V. Rex, App., 217 e.W.2d 
391. 

Neb.—Hanson v. Hanson, 34 N.W.2d 
388, 160 Neb. 337. 

N'.T.—Petition of Stuart, 7 W.T.S.2d 
344, 266 App.Div. 811, reversed on 
other grounds 20 N.B.2d 741, 280 
N.T, 245—^People ex rel. BCausler v, 
Stegmeier, 267 N.T.S. 428, 240 App. 
Dlv. 901, affirmed 191 N.B. 526, 264 
N.T, 483—^Application of Bush» 91 
N.T.S.2d 315—^Liberman v. Diber- 
man, 79 N.T.S,2d 450, affirmed 81 
N,T.S.2d 168, 273 App.Div. 1064. 

Or.—In re B^dwin’s Guardianship, 
278 P, 1078, 130 Or. 206. . 

Tex.—Valentine v. Valentine, Civ, 
App., 203 S.W.2d 693. 

Only the ' moist uuusnal dbreum- 
67 C.J.S.—41 


stances warrant refusal of custody 
of child to parent in favor of any 
other relative, no matter how un¬ 
selfish motives of relative may be. 
—In re Vanderbilt, 281 N.T.S. 171, 
245 App.Div. 211, certiorari denied 
Vanderbilt v. Whitney, 66 S.Ct. 669, 
297 U.S. 724, 80 KEd. 1007—Walch 
v. Walch, 62 N.T.S.2d 697. 

Pather as agrainst married daughter 
and husband 

A father has been held entitled to 
recover custody of four-year-old 
daughter who had been placed in 
custody of married daughter and 
husband when she was nine days old 
at her mother’s dying request, where 
facts showed that father had not 
abandoned child and was not unsuit¬ 
able person to have custody.—Bul¬ 
lard V. Welch, 158 So. 791, 171 Miss. 
833. 

49. Ark.—Miller v. Miller, 189 S.W. 

2d 371, 208 Ark. 1058. 

Mo.—^Hupp V. Hupp, 194 S.W.2d 215, 
238 Mo.App. 964—^Armstrong v. 
Armstrong, App., 185 S.W.2d 845. 
Neb.—^Ex parte Schwartzkopf, 31 N. 

W.2d 294, 149 Neb. 460. 

Ohio.—Paddock v. Ripley, 80 N.B.2d 
129, 149 (Ohio St 539. 

Okl.—Goertzen v. Goertzen, 148 P.2d 
982, 194 Okl. 207. 

Grandparents have ho legal right 
to continued custody of child whose 
parents are able to care for it—Abel 
V. Ingram, 24 S.W.2d 1048, 223 Mo. 
App. 1087. 

60. Ky.—Galilean Children’s Home 
V. Ball, 214 S.W.2d 403, 308 Ky. 
319—^Bvans v. Evans, 22 S.W.2d 
678, 232 Ky. 155. 

Mo.—Bell V. Catholic Charities of St 
Louis, App., 170 S.W.2d 697. 
Superintendent of state orphans’ 
home, not being related by ties of 
blood, marriage, or adoption to minor 
children left in his custody after ad¬ 
judication as dependent emd neglect¬ 
ed children, has no Incidental right, 
natural or acquired, to their conr 
tinued possession as against their 
father.—Kelly v. Page, Tex.Civ.App„ 
186 S.W.2d 736, refused for want of 
merit. 

Beliglous order 

Under a statute, providing that a 
child remains imder the authority of 
his father and mother until his ma¬ 
jority or emancipation,-a gpirl seven¬ 
teen years of age has no legal right 
to qu^t the home of her mother, with¬ 
out consent, and enter a convent with 
the intention of becoming a postulant 
and to take up her abode therein.— 
Prieto V. St. Alphonsus Convent of 
Mercy, 27 So. 153, 52 La.Ann. 631, 
47 L.R.A. 656, 


i 6L Ala.—^Daniels v. Trawick, 168 

So. 551, 232 Ala. 466. 

Ark.—^French v. Graves, 168 S.W.2d 
1108, 205 Ark. 409. 

Ga—Bond v. Norwood, 24 S.E.2d 289, 
195 Ga 383—Durden v. Johnson, 
22 S.E.2d 614, 194 Ga 689—Can- 
nady v. Yawn, 18 S.B.2d 461, 193 
Ga 270—Harwell v. Gay, 196 S.B. 
758, 186 Ga 80. 

Ill.—^People ex rel. Tarmulnick v. 
Hoff, 56 N.E.2d 324, 323 IllA.pp. 
535. 

Iowa—Werling v. Heggen, 225 N.W. 
952, 208 Iowa 908. 

Kan.—Stout v. Stout. 201 P.2d 637, 
166 Kan. 459. 

Me.—^Merchant vi Bussell, 27 A.2d 
816, 139 Me. 118. 

Miss.—^Hayes v. Morgan, 164 So. 880. 
N.C.—^Tyner v. Tyner, 176 S.B. 144, 
206 N.C. 776. 

N.D.—Raymond v. Geving, 20 N.W. 

2d 335, 74 N.D. 142. 

Ohio.—Paddock v. Ripley, 80 N.B.2d 
129, 149 Ohio St 539. 

Pa—Commonwealth ex rel. Human 
V. Hyman, 63 A.2d 447, 164 Pa 
Super. 64. 

BeasoxL for rule 

This is not because of any absolute 
right of the father, but for the bene¬ 
fit of the infant the law presuming 
it to be for his interest to be under 
the nurture and care of his natural 
protector. 

U.S.—United States v. Green, C,C. 

R.L, F.CasNo.15,256, 3 Mason 482. 
Me.—^Merchant v.. Bussell, 27 A.2d 
816, 139 Me. 118. 

Preference io fatiier 

Where both the father and the 
third person contesting for the cus¬ 
tody of the child are equally proper 
persons, the father will be awarded 
the preference. 

ni.—^People ex rel. Tarmulnick v. 
Hoff, 5$ N.B.2d 324, 823 lllAj^p. 
635. 

Mo.—^Bx parte Boyer, App,, 196 S.W. 
2d 887. 

Tex.—^Lovelace v. White, Civ.App., 
209 S.W.2d 422. 

The father, however poor and.hu^ 
ble, if able to support hto child in 
his own style of life, and of good 
moral character, cannot be deprived 
of privilege by anyone however bril¬ 
liant the advantage he inay offer:— 
French V. Graves, 168 S.W.2d 1108^ 
205 Ark. 409. 

Statute vesting discretion lu court 
with respect to custody of minor 
child was not intended to limit or to 
cater right of custody of minor child 
which law confers on father as 
against clainis of' third persons.—. 
Bond V. Norwood, 24 S.'l^.2d 289, 195 
, Ga. 383. 
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tody is involved such as matcrnal^s or paternal^S' 
grandparents, a maternal aunt^^ or uncle,^6 and a 
paternal aunt;^® and in favor of a mother as against 
paternal®'^ or matemal^S grandparents, a paternal 
aunt^® or uncle,®® and a maternal aunt®^ or un- 
cle.62 

Temporary custody. The award of temporary 
custody or partial custody for a limited purpose to 
a third person is not tantamount to a divestiture of 


the parental rights of the parents.®® Where a ju¬ 
venile court placed the custody of a minor child in 
a third person pending a prosecution of the father 
for crime, on dismissal of the prosecution the tern-' 
porary custody ended and the father was entitled 
to the custody of his child in the absence of evi¬ 
dence of his unfitness.®^ 

d. Agreements or Directions as to Custody 
(1) In general 


3srot subject to le^al oballenfire 

A father’s prima facie right to cus¬ 
tody and control of minor child is 
not subject to legaJ challenge by 
third person, unless parental control 
has been lost under statutes.—^Wal- 
drup V. Crane, 40 S.R2d 919, 203 Oa. 
388—HIU V. Rivers. 37 S.B.2d 388, 
200 Ga. 354. 

52. Ala.—Daniels v. Trawick, 168 
So. 661, 232 Ala. 466—^McGrady v. 
Brown, 161 So. 476, 230 Ala. 484. 
Ark.—Darnell v. Smith, 202 S.W.2d 
362, 211 Ark. 738. 

Cal.—Odell v. Lutz, 177 P.2d 628, 78 
Cal.App,2d 104. 

HI.—Schneeman v. Schneeman, 45 N. 

B.2d 1016, 317 I11.APP. 286. 

La.—State ex rel. Landry v. Robin, 
192 So. 349. 193 La. 789. 
iN’.J.—^Ex parte Alsdorf, 69 A-2d 610, 
142 N.J.Eq. 246. 

W.T.—^People ex rel. Marks v. Gre¬ 
nier, 293 N.Y.S. 364, 249 App.Dlv. 
664. 

Ohio.—^Paddock v. Ripley, 80 K.E.2d 
129, 149 Ohio St. 639, 

Pa.—^Wanner v. Williams, 177 A. 329, 
117 Pa.Super. 59—Commonwealth 
V. McGee, 167 A. 346, 103 Pa.Super. 
12—Commonwealth ex rel. Jones v. 
Jones, Com.Pl., 57 Dauph.Co. 232 
—In re Habeas Corpus of Hilde¬ 
brand, Com.Pl., 86 Luz.Leg.Reg. 
229. 

S.C.—^Douglass V. Merziman, 161 S.B. 
462, 163 S.C. 210. 

Tex.—Ochotorena v. Galarza, Civ. 

App., 210 S.W.2d 473. 

46 C.J. p 1230 note 12. 

Pather of motherless dhildren, and 
not matamal grandfather, is enti¬ 
tled to custody of children unless 
father has waived or forfeited his 
parental right to custody or is moral¬ 
ly linfit or financially unable to care 
for children properly, notwithstand¬ 
ing it would be greatly to advantage 
of children if they could remain at 
grandfather’s home.^—^Bx parte Als¬ 
dorf, 69 A.2d 610. 142 N.J.Bq. 246. 

A statutory provlsiott that there 
shall not be a prima facie right to 
custody in the father in controver¬ 
sies between parents over custody of 
a minor child does not change the 
preSxisting law favoring the father 
in a custody controversy between 
father and a grandparent of the 
child.—Hill V, Rivers, 37 S.B.2d 386, 
200 Ga. 364. i 


A parent who is able to care for 
his Children and desires to do so, and 
who has not been found to be an 
unfit person to have their custody, 
in an action or proceeding where that 
question is in issue, is entitled to 
custody of his children as against 
grandparents who have no permanent 
or legal right to their custody, even 
though at time natural parent seeks 
their custody grandparents are giv¬ 
ing children proper and suitable care 
and have acquired an attachment for 
them.—Stout v. Stout, 201 P.2d 637, 
166 Kan. 459. 

53. Ga.—Aired v. Aired, 132 S.E. 
208, 161 Ga. 687. 

Kan.—Swarens v. Swarens, 97 P. 968, 
78 Kan. 682. 

54. Ala.—^Hall v. Donnelly, 149 So. 
867, 26 Ala.App. 481, certiorari de¬ 
nied 149 So. 872, 227 Ala. 289. 

Ill.—Kulan V. Anderson, 20 N.B.2d 
987, 300 IlLApp. 267. 

N.T.—Application of Scattergood, 38 
N.Y.S.2d 410, 265 App.Div. 948. 
Ohio,—^In re Duffy, 68 N.B.2d 842, 78 
Ohio App. 16. 

Pa.—^Todd V, Hurt, Com.Pl., 81 Del. 
Co. 343—Commonwealth ex rel. 
Peraino v. Scalzo, Com.Pl., 26 
North.Co. 281. 

46 C.J. p 1231 note 14. 

Where mother of ^ilflren was hos¬ 
pitalized and could not care for 
them, in controversy between father 
and maternal aunts over custody, 
father was entitled to custody if he 
was in a position to accord children 
proper care and guidance.—^In re 
Rappaport, 80 N.Y.S.2d 137. 

The natural father of three-year- 
old child who lost its mother when 
a few weeks old, and not maternal 
aunt who had cared for child in 
aunt’s home for two years, was en¬ 
titled to custody of child, where 
father was a fit person and had re¬ 
married and established a suitable 
home.—^In re Duffy, 68 H.E.2d 842, 
78 Ohio App. 16. 

65. Pa.—In re Habeas Corpus of 
Brislln, Com.Pl., 36 Luz.Leg.Reg. 
212 . 

S.D.—^Haglund v. Bgge, 171 H.W. 
212, 41 S.D. 483. 

56. m.—^Harmon v. Starbody, 219 
HlApp. 603, 

Iowa.—Van Auken v, Wieman, 104 
N.W. 464, 128 Iowa 476. 


57. Ark.—Phifer v. Phifer, 129 S.W. 
2d 939, 198 Ark, 567. 

Cal.—In re Jones* Guardianship, 194 
P.2d 141, 86 Cal.App.2d 36. 

D.C.—Kirk v. Kirk, 160 P.2d 689, 
80 U.S.APP.D.C. 183—Sardo v. VII- 
lapiano, 81 F.2d 256, 66 App.D.C. 
121 . 

La.—State ex rel. Castille v. Cooke, 
164 So. 153, 183 La. 404. 

Miss.—Stegall v. Stegall, 119 So. 802, 
151 Miss. 875. 

Mo.—^Armstrong v. Armstrong, App., 
185 S.W.2d 845. 

H.M.—^Young v. Young, 124 P.2d 776, 
46 H.M. 165. 

Ohio.—Miller v. Miller, App., 80 N.E. 
2d 133. 

Pa—C ommonwealth ex rel. Flannery 

V. Sharp, 30 A.2d 810, 151 PASuper. 
612. 

46 C.J. p 1281 note 19. 

58. Ky.—VTacker v. Wacker, 129 S. 

W. 2d 1043, 279 Ky. 19. 

Miss.—^Kinnaird v. Lowery, 59 So. 
843, 102 Miss. 557. 

Pa—C ommonwealth v. Cool, 2 Chest. 
Co. 804. 

59. AIa —Gill V. Holdridge, 126 So. 
176, 23 AIaApp. 398. 

La —State ex rel. Castille v, Cooke, 
164 So. 153, 183 La 404. 

Okl.—Sherrick v. Butler; 53 P.2d 
1097, 176 Okl. 638. 

46 C.J. p 1231 note 21. 

ea FI A— State V. Cline, 107 So. 446, 
91 FIa 300. 

Miss.—Watts V. Smylle, 76 So. 684, 
116 Miss. 12. 

Unde and aunt who had oared for 

Mother has been held entitled to 
custody of minor child which had 
been cared for by child’s paternal 
unclA and his wife after child’s 
father became insane, notwithstand¬ 
ing mother had contracted with 
child’s uncle to release all rights in 
child, where there was no evidence 
to show that mother was xinable or 
unfit to care for child.—Sherrick v. 
Butter, 63 P.2d 1097, 176 Okl. 688. 
61. Pa—C ommonwealth v. Cool, 2 
ChesLCo. 304. 

68. Pa—C ommonwealth v. Cool, su- 
prA 

63. Tex.—Webb v. Barnett, Civ.App., 
207 S.W.2d 706, error refused. 

64. Kan.—Bntzmlnger v. Hess, 208 
P. 734, 109 Kan. 312. 
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(2) Rights of parent not consenting to 

transfer 

(3) Agreements between parents 
(1) In General 

According to some authorities an agreement whereby 
a parent or parents permanently transfer the custody 
of a minor child to a third person Is Invalid; but by 
other authorities such an agreement Is valid and makes* 
legal the custody of the person to whom It Is surrendered. 

There is a conflict of authorities as to the validity 
of a contract or agreement by which a parent sur¬ 
renders or transfers the legal right to the custody 
and control of his child to another person.®^ Ac¬ 
cording to some authorities, except to the extent 
that the transfer of custody is authorized by stat¬ 
ute,®® an agreement by a parent permanently trans¬ 
ferring the custody of his or her child to a third 
person is invalid®^ as being contrary to public pol¬ 


icy,®® and is not legally binding on,®® and cannot 
be enforced against,7® die parent, who may at any 
time revoke the consent so given to such other per¬ 
sons having the custody of the child'^^ and recover 
possession of it,^® although, even in the jurisdic¬ 
tions which adhere to this rule, it. is generally held 
that the transfer will be enforced if for the best 
interests of the child, as discussed infra § 12. Also 
such an agreement is not binding, under these au¬ 
thorities, on the third person to whom the child’s 
custody has been transferred.^® 

Rule declaring agreement valid. According to 
other authorities, and under the provisions of some 
statutes, a parent may by agreement surrender the 
custody of a child so as to make the custody of the 
person to whom it is surrendered legal and bind- 
ing,74 and in accordance with the judicial decisions 


65. Ky.— Corpus Juris eitod in 
Stasrgrs v. Sparks, 150 S.W.2d 690, 
693, 286 Ky. 389. 

66. Colo.—^People v. Bolton, 146 P. 
489, 27 Oolo.App. 39.' 

Mo.—Child Sav. Institute v. Knobel, 
37 S.W.2d 920. 327 Mo. 609. 

Wis.—Stickles v. Heichardt, 234 N.W. 

728. 203 Wis. . 579. 

46 G.J. p 1231 note 29. 

Under statute relating to: 

Adoption see Adoption § 56 b. 
Apprenticeship see Apprentices S 
14. 

BeUnguishment to children's home 
Under statute relating to relin¬ 
quishment by parent of custody of 
minor child to children’s home corpo¬ 
ration, coirporation does not become 
vested with custody and manage¬ 
ment of child relinquished until 
board of directors or president shall 
accept such control and managemient 
and the signature of some subordi¬ 
nate representative of corporation to 
acceptance papers is insufficient.— 
Wilson V. Kansas Children’s Home 
and Service League. 154 P.2d 137, 159 
Kan. 325. 

67. Kan.—^Tucker v. Finnigan, 32 P. 
2d 211, 139 Kan. 496. 

Miss.—Bullard v. Welch, 158 So. 791, 
171 Miss. 833. 

Mo.—^E3x parte De Castro, 190 S.W.2d 
949. 238 Mo.App. 1011. 

N.J.—'Prank v. Gaylord, 182 A. 614, 
119 N.J.Bq. 427. 

Okl.—Osburn v. Roberts, 169 Pl2d 
293, 197 Old. 206. 

Tex.—^Mulkey v. Allen, Com,App., 36 
S.W.2d 198. 

Va.—^Buchanan v. Buchanan, 197 8.11 
426, 170 Va. 438. 116 A.L.R. 688. 
Wis.—Corpus Juris cited lu Stickles 
V. Reichardt, 234 NW. 728, 730, 203 
Wis. 579. 

46 C.J. p 1231 note 32. 

As transfer 

A parent’s contract, cannot, in and 


’ of its own force, transfer the cus¬ 
tody of his minor child to another. 
—^Hustace v. Black, Clv.App., 191 S. 
S.W.2d 82. 

Hot binding on oourt ot equity 
Ala.—Jackson v. Parmer, 24 So.2d 
130, 247 Ala. 298—^Payne v. Payne, 

118 So. 676. 218 Ala. 330. 

68. Ark.—^Massey v. Pllnn, 128 S.W. 
2d 1008, 198 Ark. 279, 

Miss.—Bullard v. Welch, 168 So. 791, 
171 Miss. 833. 

Tex.—^Mulkey v. Allen, ConGuApp., 36 
S.W.2d 198. 

Wis.—Stickles v. Reichardt 234 N. 

W. 728, 203 Wis. 679. 

46 C.J. p 1232 note 33. 

An agreement that grandparents 
should have visitation of infant in 
their home for two months every 
year, in consideration of grandpar¬ 
ents* cancellation of their claim for 
support care, and maintenance of 
child, was contrary to public policy 
and unenforceable, and could not be 
sanctified by judicial confirmation.— 
Ex parte Windell, 107 P.2d 708, 162 
Kan. 776. 

69. Kan.—^Kailer v. Kailer, 276 P. 
49, 128 Kan. 71. 

Tex.—Sutter v. Tutz, Civ.App., 223 
S.W.2d 664, error ^smissed—^Poss 
V. Anderson, CivApp., 188 S.W.2d 
726, refused for want of merit 
46 C.J. P 1232 note 84. 

Au agreement between the father 
and the child's aunt, giving the cus¬ 
tody of the child to the aunt, is -in¬ 
valid and not binding on the father. 
Ark.—^Massey v. Plinn, 128 S.W.2d 
1008, 198 Ark. 279. 

N.J.—^Prank v. Gaylord, 182 A 614, 

119 N.J.Bq. 427. 

Damages not recoverable 

Cost of maintaining children was 
not recoverable as damage for fa¬ 
ther’s breach of contract to permit 
brother rearing children to- retain 
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them.—^EAiler v. Kailer, 276 P. 49, 
128 Kan. 7L 

70. Mo.—State v. Ellison, 196 S.W. 
1140, 271 Mo. 416. 

46 C.J. p 1232 note 36. 

71. Kan.—^Ex parte Windell, 107 P. 
2d 70S, 162 Kan. 776. 

Okl.—Osburn v. Roberts, 169 P.2d 
293, 197 Okl. 206. 

46 C.J. p 1232 note 36. 

72. Miss.—Bullard v. Welch, 168 So. 
791, 171 Miss. 833. 

Mo.—^Bx parte De Castro, 190 S.W.2d 
949, 238 Mo.App. 1011. 

46 C.J. p 1232 note 37. 

73. Ala.—Campbell v. Sowell, 169 
So. 818, 230 Ala. 109. 

74. U.S.—Carqueville v. WoodruflC, 
C.C.A.Ohio, 163 F.2d 1011. 

Ga.—Sessions v. Oliver, 60 S.K2d 64, 
204 Ga. 426—^Watkins v. Terrell. 
27 S.E.2d 329, 196 Ga. 661—Shope 
y. Singleton, 27 aE.2d 26, 196 Ga. 
606—^Bailey v. Holmes, 136 S.B. 60, 
163 Ga. 272, 

Iowa.—^Bonnarens v. Klett, 241 H.W. 

483, 213 Iowa 1286. 

Ky.—Galilean Children’s Home v. 
Ball, 214 S.W.2d 403, 308 Ky. 819-— 
Rose V. Ledford. 208 ©.W.2d 957, 
806 Ky. 662—Staggs v. Sparks, 160 
S.W.2d 690, 693, 286 Ky. 389—Tay¬ 
lor V. Trosper, 121 S.W.2d 41, 275 
Ky. 259—Corpus Juris dted in Fer¬ 
guson V. Klein, 116 S.W.2d 960, 961, 
273 Ky. 473—^Bishop v. Bishop, 38 
S.W.2d 657, 238 Ky. 702. 

Mont.—Wells v. Stanger, 207 P.2d 
649. 

Ohio.—^In re Bolling’s Adoption, 82 
N.B.2d 136, 83 Ohio' App. 1—^In re 
Duffy, 68 N.E.2d 842, 78 Ohio App. 
16. 

PA—In re Doughertir’s Adoption, 68 
A2d 77, 358 Pa. 620—Common¬ 
wealth ex rel. Lyter v. Witmer, 
Com.pi., 53 Dauph.Co,. 877. 

W.Va—B ell V. Elcholta, ' 68 S.E2d 
627—State ex rel, XApscomb v. Jop- 



PAMENT AND CHILD 


67 O.J.S. 


§ 11 

on the question not against public policy,'^5 to the 
extent that the parent is thereby deprived of his su¬ 
perior statutory right to the custody of the child, 
taking into consideration the surrounding circum- 
stancesJ*^ This itile applies, however, only where 
the contract or agreement is properly executed^^ on 
a sufficient consideration,*^^ where the language and 
terms of the contract are clear, definite, and une- 
quivocal,80 and where it was not induced by fraud, 
coercion, or undue influence.^! It has been held 
that a parent may transfer the custody of a child 
by a parol agreement,82 but there is also authority 

to the contrary.82 

Under such agreements it has been held that the 
parent cannot revoke his release of the right to the 
custody,84 or recover custody or possession,*5 of 
the child unless some sufficient legal reason there¬ 
for is shown,86 such as a clear breach of the ^ee- 


ment87 or abuse of the child.®* The right of a 
parent to the custody of a child is not lost beyond 
recall by an act of relinquishment performed un¬ 
der circumstances of temporary distress or discour¬ 
agement.®® A widow, who by reason of her neces¬ 
sitous circumstances at the time places her little 
child in the care and custody of its paternal grand¬ 
mother, and leaves it for several years, does not 
thereby imply a promise on her part never to retake 
the child,®® and she does not thereby forfeit her 
right to reclaim her child when she comes later to 
better fortune.®^ 

Rights as between third persons. Persons to 
whom parents have intrusted or surrendered the 
custody of their children are entitled to such cus¬ 
tody as against third persons;®® but an agreement 
signed by one relative is not binding on another rel¬ 
ative who claims the custody of the child.®®* Un- 


lin, 47 S.E.2d 221—State v. Wil¬ 
liams, 148 S.B. 488, 107 W.Va. 450. 
46 C.J. p 1232 note 39. 

Am afifeiLts of parent 
A mother’s legal custody and pos¬ 
session of her minor child, placed by 
her with others to be cared for, 
passed to such others as mother’s 
agents.—Wells v, Stanger, 207 P.2d 
549. 

Ordinarily a father may validly 
transfer his parental authority with 
respect to minor children where the 
wife and mother is dead. 

Ga.—^Lucas v. Smith, 41 S.E.2d 527, 
201 Oa. 834.. 

Ky .—^Thompson v. Childers, 21 S.W. 
2d 247, 231 Ky. 179. 

75. Ky.—^Fraze v. Grundy, 189 S.W. 

2d 265, 300 Ky. 613. 

Pa.—^In re Dougherty’s Adoption, 58 
A.2d 77, 358 Pa. $20—In re Book’s 
Estate, 147 A. 608, 297 Pa 643— 
Enders v. Enders, 30 A. 129. 164 
Pa 266, 44 Am.S.R. 598, 27 L.R.A. 
56. 

75* Ky.—Galilean Children’s Home 

V. Ball, 214 S.W.2d 403, 308 Ky. 
819—^Bose V. Ledford, 208 S.W.2d 
957, 306 Ky. 662—^Fraze v. Grundy, 
189 S.W.2d 265, 300 Ky. 613. 

77. Ky.—Ferguson r. Klein, 116 S. 

W. 2d 950, 273 Ky. 473. 
Perm a nen c y 

The circumstances under whi<^ a 
parent surrenders custody of his 
child to strangers on death of child’s 
mother must be taken into considera¬ 
tion in determining whether surren¬ 
der should be considered permanent. 
-^Ferguson v. Klein, 116 S.W.2d 960, 
273 Ky. 473. 

N.T.—^People ex rel. Converse v. 
3>errick, 261 N.YjS. 447, 146 Misc. 
73. 

46 ax P1283 note 40. 


79. Ga—Waldrup v. Crane. 46 S.B. 

2d 919, 203 Ga 388. 

46 C.X p 1233 note 41. 

Consideration held snfBoient 

(1) Third person’s assumption of 
responsibilities of child’s mainte¬ 
nance, education, find protection.— 
WaldAip V. Crane, supra 

(2) Other consideration see 46 CX 
p 1283 note 41 Ca]. 

80i Ga—Waldrup v. Crane, supra— 
Morris v. Grant, 27 S.B.2d 295, 196 
Ga 692—^Durden v. Johnson, 22 S.B. 
2d 514, 194 Ga 689. 

Ky.—^Bstridge v. Taylor, 221 S.W.2d 
644, 310 Ky. 684—^Turner v. Lee, 
164 S.W.2d 954, 291 Ky. 395—Fer¬ 
guson V. Klein, 116 S.W.2d 950, 273 
Ky. 473, 

46 aJ. p 1234 note 53 [a]. 

81. Utah.—Stanford v. Gray, 129 P. 
423, 42 Utah 228, Ann.Cas.l916A 
255. 

46 CJT. p 1233 note 42. 

83. Ky.—Combs v. Brewer, 220 S.W. 
2d 672, 310 Ky. 261—^Lewls v. Lew¬ 
is, 174 S.W.2d 294, 295 Ky. 258. 

83. N-H.—State v, Barrett, 45 N.H. 
16—State V, Ubbey, 44 N.H. 821, 
82 AinJ>. 223. 

46 CJ. p 1233 note 40 [b]. 

84. Ga—Sessions v. Sessions, 60 S. 
R2d 54, 204 Ga 426—^Beavers v. 
Williams, 33 S.E.2d 343, 199 Ga 
113—Durden y. Johnson, 22 S.E.2d 
614, 194 Ga 689. 

46 aJ, p 1233 note 43. 

85. Ky.—Bose v. Ledford, 208 S.W. 
2d 957, 306 Ky. 662. 

W.Va.—Bell v. Eicholtz, 58 S.B.2d 
627—State ex rel. Lipscomb v. Jop¬ 
lin. 47 S,B.2d 221. 

46 aJ. p 1233 note 44. 

86. Ga—Sessions v. Oliver, 50 S.E. 
3d 64. 204 Ga 425—Beavers v. Wil¬ 
liams, 33 SJS.2d 348, 199 Ga 113— 
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Durden v. Johnson, 22 S.E.2d 514, 
194 6a 689. 

W.Va—State ex rel, Lipscomb v. 

Joplin, 47 StE.2d 221. 

Denial of association with brothers 
and sisters 

The fact that the custody given to 
another by the parent partially de¬ 
nies association of the child with 
brothers and sisters is not sufficient 
to set aside a contractual provision 
for custody.—State v. Bonar, 83 S.EL 
991, 76 W.Va 332. 

87. Neb.—State v. Bryant, 146 N.W. 
266, 96 Neb. 129—State v. Nebraska 
Children’s Home Society, 143 N.W. 
203, 94 Neb. 255. 

88. Neb.—State v. Bryant, 146 N.W. 
266, 95 Neb. 129—State v. Nebraska 
Children’s Home Society, 148 N.W. 
203, 94 Neb. 255. 

89. Ky.—^Estridge v. Taylor, 221 S. 
W.2d 644, 810 Ky. 684—Corpus 
Juris cited in Ferguson v. Klein. 
116 S.W.2d 950, 951, 278 Ky. 473. 

46 aJ. p 1233 note 49. 

Xu orphan’s home 

A father does not part with par¬ 
ental control merely by allowing a 
child to be placed in an orphans’ 
home, if he does not agree to relin¬ 
quish such control, and if unable to 
support the child because of illness. 
—^Butler V. Ross, 4 S.E.2d 21, 188 Gs- 
329. 

9<K La—State ex rel. Kearney v. 
Steel, 46 So. 215, 121 La 215, 16 
L.ILA.,N.S., .1004. , 

9L La—State ex rel. Kearney v. 
Steel, supra ^ 

98. Ala—Clorpus: Juris cited in 
Wade V. State, 182 So. 71, 72, 24 
AlaApp. 176. 

46 C.X p 1233 note 50. 

93. Utah.—Wallick v. Vance. 289 P. 
103, 76 Utidx.'209. 
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der some statutes, where two persons are equally 
entitled to the custody of a child in other respects, 
preference is to be given, first, to a parent, and sec¬ 
ond, to one who was indicated by the wishes of a 
deceased parent^ 

Intent to transfer right to custody. Even though 
it be conceded that a parent may release his right to 
the custody of the children, he will not be held to 
have done so unless it clearly appears that such was 
his intention and it will be presumed that the 
surrender of the custody of a minor child by its 
parent is intended to be temporary unless the con¬ 
trary clearly appears,^® and the parent may reclaim 
the child at any time when its welfare is not there¬ 
by interfered with.®7 

(2) Rights of Parent Not Consenting to 
Transfer 

Unless authorized by statute, ordinarily one parent 
may not dispose of the custody of a minor child without 
the consent of the other parent. 

Generally, neither parent of minor children has 
the right to dispose of the custody of such children 
to a third person, so as to deprive the other parent 
of such custody,unless a statute so provides.^^ It 
has been held that a wife,^ living apart from her 
husband,^ is entitled to the custody of the child as 
against a person in whose care the husband placed 
it, and that a statute giving the father the right to 
dispose of the custody of his child is effective only 
as against the father and does not affect the rights 


of the mother.® On the other hand, where, by stat¬ 
ute or otherwise, a child during minority is under 
the control of the father, as discussed supra sub¬ 
division b of this section, the father’s transfer of 
custody to a third person has been held valid as 
against the mother and, moreover, the mother 
cannot give or contract away a minor child to a 
third person without the father’s consent® except 
that, where a father abandons his wife and child, 
the mother has power to make a valid agreement, 
binding on both parents, parting with the parental 
right of custody.® 

Disposition by will. Neither parent can, by tes¬ 
tamentary disposition, dispose of the custody of a 
minor child after his or her death so as to defeat 
the right of the surviving parent to such custody,’* 
and, accordingly, a divorced parent caimot give 
away by will the custody of a child as against the 
survivor.® Under some statutes, however, a sur¬ 
viving parent may dispose by will of the custody 
of a child during minority.® 

(3) Agreements between Parents 

An agreement between parents with respect to the 
custody and control of their minor children is generally 
held to be valid, although there is authority to the con¬ 
trary. 

In accordance with the principles discussed supra 
subdivision d (1) of this section, by some authori¬ 
ties a husband and wife may make a valid agree¬ 
ment between themselves with respect to the cus¬ 
tody and control of their minor children,!® subject 


94. N.D.—Flath v. Nelson, 207 N.W. 
444, 53 N.D. 603. 

Wliere « mother before her death 
indicated that the maternal grand¬ 
parents should have custody of her 
child, they will be awarded custody 
as against the child’s paternal grand¬ 
parents.—^Flath y. Nelson, supra. 

95. —^tate v. Bollinger, 101 So. 
282, 88 Fla. 123. 

46 CJ. p 1234 note 53. 

99. Iowa.—^Adair v. Clure, 255 N.W. 

658, 218 Iowa 482. . 

46 CJ. p 1284 note 54. 

97. Ala.—^SicDonald v. Watkins, 89 
So. 306, 18 Ala.App.. 181. 

46 CJ. p 1284 note 55. , 

98. OW.—Corpus Jozib cited In In 
re Guardianship of Hight, 148 P.2d 
475, 481, 194 Okl. 214. 

46 Cjr.,p 1284 note 56. 

99. Okl.-r<lorpiui Juris cited in In 
re Guardianship of Hlght, 148 P.2d 
475. 481, 194 Okl. . 214. 

46 CJ. p 1234 note 57. 

1. N.T.—People v. Mt, St. Joseph’s 
Academy, 189 N.T.S. 775. 198 APP. 
Blv. 75. 

4^ CJ, p 1284 note 58. 


2* N.C—Thompson v. Thompson, 72 
N.C 82. 

S.C—parte Tillman, 66 S.F. 1049, 
84 S.C. 552, 26 Ii.R.A.,N.S., 781. 

3. S.C.—^Ez parte Tillman, supra. 

46 C.J. p 1285 note 60. 

4. R.I.—State V. Barney, 14 R.I. 62. 

5. Ga-—:Harwell v. Gay, 196 S.E. 
768, 186 Ga. 80—Anchors v. Guest, 
149 S.E. 571, 169 Ga. 66. 

Consent of father 

Custody of Infant may be awarded 
mother’s donee under evidence indi¬ 
cating father Joined in gift of child 
surrendered to donee.—Anchors v. 
Guest, supra. 

9. Ohio.—Gray v. Field, 10 Ohio Dec. 
(Reprint) 170, 19 anc.L.Bul. 121. 

7- Ariz.—^Harper v. Tipple, 184 P. 
1006, 21. Ariz. 41. 

Ga.^—Girtman v. Girtman, 11 S.E.2d 
782. 191 Ga. 178. 

KJ*.—Addison v. Allen, 168 S.W.2d 
1006, 293 Ky. 325. 

Tex.—Dong v. Smith, CSiv.App., 162 
6.W. 25, 

An attempted begoest of oostody 
of child by mother a few days, be¬ 
fore her death to the child's materncd 
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grandfather was ineffective and did 
not deprive the child’s surviving par¬ 
ent of right to custody.—^Addison v. 
Allen, 168 S.W.2d 1006, 293 Ky. 825. 

8. Ky.—^Rallihan v. Motschmann, 
200 S.W. 868, 179 Ky. 180. 

Where oonzt awarded custody to 
mother, but retained jurisdiction, de¬ 
cree, as modified, awarding custody 
to father, divests right of mother to 
dispose of custody by will.—Stafford 
V. Stafford, 132 N.E. 452, 299 lU. 438, 
.20 A.D.R. 827. 

Frovisloxi in will of divorced hus¬ 
band naming his mother as testa¬ 
mentary guardian of his minor child 
would not divest wife, as surviving 
parent, of the right to custody of 
the child.—Girtman v, Girtman, 11 
S.B.2d 782, 191, Ga. 178. 

9. Colo.—^People v. Bolton, 146 P. 
489, 27 Colo.App, 39- 

46 CJ. p 1231 note 29 [a], 
la Mo.—^Messmer V. Messmer, App., 
222 S.W.2d 521. 

Pa.—Commonwealth ex rel. v. Bretz, 
- 47 Pa.Dist,& Co. 270. 
Tehn.-^Newburger v. Newburger, 10 
. TennJApp. 665. . 

46 CJr. p 1235 note 64.. 
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to the court’s supervision of the child’s welfare 
and accordingly, although an agreement between 
the parents as to the custody of their child will 
not be carried out to the child’s detriment,^2 an 
agreement by a father relinquishing his right of 
custody to the mother will be enforced where it is 
for the best welfare of the child.^^ an agree¬ 

ment, however, is not binding on the courts.^^ 

By other authorities, such an agreement between 
parents is held to be invalid,^® such as an agree¬ 
ment whereby a husband relinquishes to his wife 
his right to the custody of their child,which does 
not preclude the father from thereafter claiming 
the custody of the child.^^ 

§ 12* -Considerations Aflfecting Custody 

a. Welfare of child generally 

b. Age, sex, and health of child 

c. Preference of child 


d. Competency, character, and conduct 
of parties 

c. Effect of relinquishment or surrender 
of custody 

f. Financial or material benefit to child 

g. Religious training and convictions 

h. Prospect of removal from jurisdiction 

i. Present possession of child 

a. Welfare of Child Generally 

In any dispute as to the custody of a child the prime 
considerations are the welfare and best Interests of the 
child, and, although the legal and natural claim of the 
parents to custody should never be disregarded as an In¬ 
fluential factor, such right must yield where the child's, 
welfare requires that Its custody be given to others. 

It is well established as a general rule that the 
welfare and best interests of the child are the con-, 
trolling elements in the determination of all dis¬ 
putes as to the custody and the primary or pref- 


Agreements: 

Aftectingr duties of parents as 
against public policy generally 
see Contracts § 260. 

Of separation as against public 
policy generally see Contracts $ 
235 b. 

XI. Cal.—^TifCany v. Spreckels, 262 
P. 742, 202 Cal. 778. 

Pa.—Commonwealth ex rel, v. Bretz, 
47 Pa,Dist,&Co. 270, 

12. K.T.—^Brown v. Brown, ^4 N.Y.S. 
2d 469. 

Tenn.—^Newburger v. Newburger, 10 
Tenn.App. 555. 

46 C.J. p 1235 note 67. 

13. Ky.—Bdleson v. Edleson, 200 

S. W. 625, 179 Ky. 300, 2 AL.R. 689. 
N.T.—^Brown v. Brown, 34 N,Y.S.2d 

459. 

46 C.J. p 1235 note 66. 

14. Cal.—In re Arkle's Estate, 269 
P. 689, 93 Cal.App. 404. 

15. Conn.—Johnson v. Terry, 34 
Conn. 259. 

16. Conn.—Johnson v. Terry, suprcu 

17 . Fla,—^Di Giorgio v. Di Giorgio, 
13 So.2d 596, 153 Fla. 24. 

18. Ala.— Robinson v. Robinson, 34 

So.2d 589. 250 Ala, 388—Greene v. 
Greene, 30 So.2d 444, 249 Ala. 155 
— ^Rhodes V. Lewis, 20 So.2d 206, 
24$ Ala. 231—^Moss v. Ingram, 20 
So.2d 202, 246 Ala. 214—Knowles 
v, Knowles, 20 So.2d 200, 246 Ala. 
228 — ^Moss V. Parsons, 196 So. 891, 
240 Ala. 103—^Bsco v. Davidson, 
193 So. 308, 238 Ala. 653—Chand¬ 
ler V. Whatley, 189 So. 751, 238 
Ala. 206—Kugle v. Harpe, 176 So. 
617, 234 Ala. 494—^McGrady v. 

Brown, 161 So. 475, 230 Ala. 484— 
Butler V. Butler, 134 So. 129, 222 
Ala. 684—^McLellan v. MoLellan, 
129 So. 1. 221 Ala. 363—McLellan 

T. McLellan, 125 Bo. 225, 220 Ala. 


376—^Payne v. Payne, 118 So. 575, 
218 Ala. 330—Stephens v. Ste¬ 
phens, 24 So,2d 447, 32 Ala.App. 
240, certiorari denied 24 So.2d 449, 
247 Ala. 340—Thomas v. Griffin, 19 
So.2d 91, 31 Ala.App. 500. 

Arlz.—^Dickason v. Sturdavan, 72 P. 
2d 584. 50 Ariz. 382—Ex parte 
Winn, 63 P.2d 198, 48 Ariz. 529. 
Ark,—Keneipp v. Phillips, 196 S.W. 
2d 220, 210 Ark. 264—^Reynolds v. 
Tassin, 192 S.W.2d 984, 209 Ark. 
890—Graves v. French, 191 S.W. 
2d 590, 209 Ark. 664—Hazelip v. 
Taylor. 190 S.W.2d 982, 209 Ark. 
610—Grinder v. Harrell, 188 S.W. 
2d 307. 208 Ark. 947—Tucker v. 
Turner, 113 S.W.2d 508, 195 Ark. 
632—^Holmes v. Coleman, 111 S,W. 
2d 474, 196 Ark. 196—Crawford v. 
Hopper, 67 S.W.2d 1048, 186 Ark. 
1098—Norris v. Dunn, 43 S.W.2d 
77, 184 Ark. 511—Johnston v. Low¬ 
ery, 26 S.W.2d 436, 181 Ark. 284. 
Cal.—^In re Boulad’s Guardianship, 
202 P.2d 562, 90 Cal.App.2d 135— 
Sharpe v. Wesley. 177 P.2d 802, 
78 Cal.App.2d 441—^Peterson v. Pe¬ 
terson, 149 P.2d 206, 64 CalA.pp.2d 
631. 

Colo.—^Jones v. Wheeler, 106 P.2d 
848, 106 Colo, 378.' 

Conn,—^Hunt v. Hunt, 163 A 608, 116 
Conn. 701—Corpus gtizis quoted in 
Mullins V. Becker, 165 A 706, 707, 
113 Conn. 526. 

Deb—Smith v. Smith, 46 A2d 879, 4 
Terry 268. 

D.C.—^Boone v. Boone, 160 P,2d 153, 
80 U.S.APP.D.C. 152—^Holtsclaw v. 
Mercer, 145 P.2d 388, 79 U.S.App.D. 
C. 262—Sardo v. Villapiano, 81 F. 
2d 255. 65 App.D.C. 121. 

Pla.—Dobbs v. Kelly, 39 So. 2d 479— 
Stewart v. Stewart, 24 So.2d 529, 
166 Fla. 815—Jones v. Jones, 23 So. 
2d 623, 166 Fla. 624—Culpepper v. 
Osteen, 18 So.2d 911. 163 Ma. 161 

646 


—State ex rel. Bonsack v. Camp¬ 
bell, 184 So. 332, 134 Fla. 809— 
Bourn v. Hinsey, 183 So. 614, 134 
Fla. 404—State ex rel. Weaver v. 
Hamans. 169 So. 31, 118 Pla, 230 
—^Myers v. Stewart, 167 So. 499, 
117 Pla. 173—Hancock v.. Dupree, 
129 So. 822, 100 Pla. 617. 

Ga.—^Bond v. Norwood, 24 S.B.2d 289, 
195 Ga. 383—^Kniepkamp v. Rich¬ 
ards, 16 S.E.2d 24, 192 Ga. 509— 
Chapin V. Cummings, 12 S.E.2d 
312, 191 Ga. 408. 

Idaho.—^Arkoosh v. Arkoosh, 164 P. 
2d 590, 66 Idaho 607—^Pinn v. Rees, 
141 P.2d 976, 65 Idaho 181. 

111.—^Hamilton v. Sourjohn, 76 N.B. 
2d 42. 832 Ill.App. 279—Price v. 
Price, 67 N.B.2d 311, 329 HlApp. 
176—^People ex rel. Calnan v. 
Weightman. 246 IlLApp. 394. 

Ind.—^Duckworth v. Duckworth, 179 
N.B. 773, 203 Ind. 276—Johnson v. 
Smith, 176 N.B. 705, 208 Ind. 214. 
Iowa.—^Maron v. Maron, 28 N,W.2d 
17, 238 Iowa 687—^Herr.v. Lazor, 
28 N.W.2d 11, 238 Iowa 518—Lan- 
cey V. Shelley, 2 N.W.2d 781, 232 
Iowa 178—^Ellison v. Platts, 286 
N.W. 413, 226 Iowa 1211—Bon- 
narens v. Klett, 241 N.W. 483, 213 
Iowa 1286. 

Ky.—^Howard v. Howard, 211 S.W.2d 
412, 307 Ky. 452—Lewis v. Lewis, 
174 S.W.2d 294, 296 Ky. 268—Bard 
V. Bard, 173 S.W.2d 569, 295 Ky. 
254—Addison v. Allen, 168 S.W.2d 
1005, 293 Ky. 326—Staggs v. 

Sparks, 150 S.W.2d 690, 286 Ky. 
398—Bridges v. Matthews* 122 S. 
. W.2d 1021, 276 Ky. 69—Johnson v. 
Cook, 120 S.W.2d 676, 274 Ky. 841 
—Cummins v. “Bird, 19 S.W.2d 959, 
230 Ky. 296. 

La.—State ex rel. Guinn v. Watson, 
26 So.2d 740, ‘210 La. 265—State 
ex rel. Johnson v. Ashmore, 2 So. 
2d 897, 197 La. 971—State ex rel. 
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Stockstill V. Spiers. 128 So. 276. 
170 La. 464. 

Me.—^Merchant v. Bussell, 27 A.2d 
816, 139 Me. 118. 

Md.—Sibley v. Sibley, 60 A.2d 128. 
187 Md. 358—^Young v. Weaver, 44 
A.2d 748, 185 Md. 328—Dietrich v. 
Anderson, 43 A.2d 186, 186 Md. 103 

_Stirn V. Stlrn, 86 A.2d 696, 183 

Md. 69—^Plotrowski v. State on Ap¬ 
plication of Kowalek, 18 A.2d 199, 
179 Md. 377—^Kartman v. Kartman, 
161 A. 269, 163 Md. 19—^Barnard 
T. Barnard, 145 A. 614, 167 Md. 
264. 

Mass.—^Perry v. Perry, 180 N.B. 512. 
278 Mass. 601—^Richards v. For¬ 
rest, 180 N.K 608, 278 Mass. 647. 
Mich.—^Riemersma v. Riemersima, 18 
N.W.2d 891, 311 Mich. 462. 

Minn.—Collins v. Collins, 22 N.W.2d 
168, 221 Minn. 343—Christianson v. 
Christianson, 16 N.W.2d 24, 217 

Minn. 661—State ex rel. Ashcroft 
V. Jensen, 7 N‘.W.2d 393, 214 Minn. 
193. 

]^ 3 S.—^Forbes v. Warren, 186 So. 

826, 184 Miss. 626. 

Mo.—^Vance v. Vance, App., 203 S.W. 
2d 899—^Ex parte Boyer, App., 195 
S.W.2d 887—^Bx parte De Castro, 
190 S.W.2d 949, 238 Mo.App. 1011 
—Tomlinson v. Blench Institute 

of Notre Dame de Sion, 109 S.W.2d 
78, 232 Mo.App. 697. 

Mont.—^Haynes v. Flllner, 76 P.2d 

802, 106 Mont. 69—^In re Bourauln, 
290 P. 260, 88 Mont 118. 

Neb.—Crandall v. Luhnow, 288 N.W. 
29, 137 Neb. 18. 

NJa.—^Lessard v. Great Falls Wool¬ 
en Co., 145 A. 782, 83 N.H. 676, 63 
A.L.R. 1142. 

N.J.—^Baum v. Korbergr, 50 A.2d 844, 
139 N.J.Eq. 266—^Bx parte R. L., 44 
A.2d 896, 137 N.J.Eq. 271—Brown 
V. Parsons, 42 A.2d 852, 136 N. 
J.Eq. 493—Starr v. Gorman, 40 A. 
2d 664, 186 N.J.Bq. 106—Price v. 
Sainsot, 148 A. 319, 103 N.XEq. 
855. 

N.M.—Albrigrht v. Albrigrht, 115 P.2d 
69, 46 N.M. 802—Corpus Juris 

quoted in. BUll v. Patton, 85 P.2d 
76, 78, 43 N.M. 21—Ex parte Pra, 
286 P. 828, 84 N.M. 687. 

N.T.—V#mderbilt v. Carew, 275 N.T. 

S. 795, 242 App.D|v. 482—^People 
ex rel. Flannagan v. Rigrsrio, 86 N. 

T. S.2d 634, 193 Misc. 930—Appli¬ 
cation of New York Ass*n for Jew¬ 
ish Children, 44 N.Y.S.2d 879, 182 
Misc. 661—^People ex rel. Pascals 
V. Lanza, 2 N.Y.S.2d 401; 166 Misc. 
370—People ex rel. Sisson v. Sis¬ 
son, 281 N.Y.S. 659. 166 Misc. 236. 
molded on other srrounds 286 N. 
Y.S. 41, 246 App.Div. 161, reversed 
on other grounds 2 N.E.2d 660, 271 
N.Y. 285—^People ex rel. Armour v. 
Armour, 264 N.T.S. 198, 147 Misc. 
313—People ex rel. Walters v, Da¬ 


vies, 257 N.Y.S. 118, 143 Misc. 759 
—^People ex rel. Mahoff v. Matsoui, 
247 N.Y.S. 112, 139 Misc. 21—Peo¬ 
ple ex rel. Roberts v. Kidder, 242 
N.Y.S. 108, 137 Misc. 347—People 
ex rel. Woolston v. Woolston, 239 
N.Y.S. 186, 135 Misc. 320—Applica¬ 
tion of Bush, 91 N.Y.S.2d 315— 
People ex rel. Coage v. Colbert 76 
N.Y.S.2d 865—Ex parte O'Carroll, 
45 N.Y.S.2d 646—People ex rel. 
Gibson V. Starbuck, 42 N.Y.S.2d 
820. 

N.C.—^Ridenhour v. Ridenhour. 35 S. 
E.2d 617, 226 N.C. 608—Pappas v. 
Pappas. 179 S.E. 661, 208 N.C. 220. 

N.D.—^Borg v. Anderson, 11 N.W.2d 
121, 73 N.D. 95—Ex parte Sidle, 
164 N.W. 277, 31 N.D. 405. 

Ohio.—Tanner v. Tanner, 62 N.E.2d 
654, 78 Ohio App. 178—In re Grif¬ 
fin, 16 Ohio Supp. 101. 

Okl.—^Bx parte Lebsack, 32 P.2d 923, 
168 Okl. 299—Etemann v. Mlesner, 
297 P. 262, 148 Okl. 60. 

Or.—^Barnes v. Lee, 275 P. 661, 128 
Or. 656. 

Pa.—^Pyles v. Pyles, 43 A.2d 661, 167 
Pa.Super. 460—Commonwealth ex 
rel. Meighen v. Minor, 43 A.2d 690, 
167 Pa.Super. 667— Corpus Juris 
dted in Commonwealth ex rel. 
Conway v. Preston, 24 A.2d 772, 
148 Pa.Super. 182—Commonwealth 
ex rel. Knouse v. Knouse, 22 A.2d 
618, 146 PeuSuper. 396—Common¬ 
wealth ex rel. Joyce v. Cleaver, 22 
A.2d 545, 146 Pa.Super. 651—^In re 
Hlxon, 20 A.2d *925, 145 Pa.Super. 
33—Commonwealth ex rel, Cum¬ 
mings V. Nearhoof, 16 A.2d 629, 
141 Pa.Super. 681— Ciorpns Juris 
cited in In re Rumsey, 7 A.2d 43, 
46, 136 Pa.Super. 616—Common¬ 
wealth ex rel. Settlemire v. Ste¬ 
phens. 193 A. 80, 127 Pa.Super. 188 
—Commonwealth ex rel. Boschert 
V. Cook, 186 A. 229. 122 Pa.Super. 
397—^In re Beaver’s Estate, 182 A. 
744, 121 Pa.Super. 169-r-Common- 
wealth ex rel. Trott v. Wilcox, 179 
A. 808, 118 Pa.Super. 363—^Wan¬ 
ner V. Williams, 177 A. 329. 117 Pa. 
Super. 69—^In re Sulewskl. 173 A, 
747, 113 Pa.Super. 301—Common¬ 
wealth V. Yarnell, 164 A. 831, 108 
Pa.Super. 417, reversed on other 
grounds 169 A. 370, 313 Pa. 244—; 
Corpus Jtiris cited in Common¬ 
wealth v. Shannon, 164 A. 352, 353, 
107 Pa.Super. 657—^In re Rosen¬ 
thal, 157 A. 342, 103 Pa.Super. 27— 
Commonwealth ex rel. Fell v. 
Brown, 100 PeuSuper. 363—Com¬ 
monwealth ex rel. Davis v. Davis, 
97 Pa.Super. 442—Commonwealth 
ex rel. Welsh v. Welsh, 96 Pa-Su¬ 
per. 426—Commonwealth ex rel. 
Miller V. Barclay, 96 Pa.Super. 316 
—Commonwealth ex rel. Gimbel v. 
Glmbel,.‘ 94 Pa.Super. 677—Com- 
monwealtii ex rel. Stark v. Stark, 
94' Pa.Super. 86—Commonwealth 
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ex rel. Denny v. Murdock, 94 Pa. 
Super. 69—Commonwealth ex rel. 
Chimientl v. Chimienti, Com. PI., 32 
Del.Co. 241—Commonwealth v. 
Pearson, Com.Pl., 30 Del.Co. 288— 
Commonwealth v. Jackson, Com. 
PI., 27 Del.Co. 536—Commonwealth 
ex rel. Foy v. McMahon, Com.Pl., 
42 Lack.Jur. 67—Commonwealth 
ex rel. Matthews v. Matthews, 
Com.Pl., 39 Lack. Jut. 5—Common¬ 
wealth ex rel. Madensky v. Maden- 
sky, Coin.Pl., 23 Lehigh Co.L.J. 118 
—^In re Minor Children of Dunn, 
Quar.Sess., 38 Luz.Leg.Reg. 444— 
Manning v. Jenkins, Com.Pl., 34 
Luz.Leg.Reg. 107—^In re Writ of 
Habeas Corpus, Com.Pl., 33 Luz. 
Leg.Reg. 191—Commonwealth v. 
Wreskl, Com.Pl., 10 Monroe L.R. 
138. 

S.C.—State V. Hellams, 39 S.E.2d 
212, 209 S.C. 141—Koon v. Koon, 28 
S.E.2d 89, 203 S.C. 556. 

Tenn.—Smith v. Smith, 220 S.W.2d 
627—Stubblefield v. State ex rel- 
FJelstad, 106 S.W.2d 668, 171 Tenn. 
580. 

Tex.—Goldsmith v. Salkey, 112 S.W. 
2d 166, 131 Tex. 139, 116 A.L.R. 
1293, .answer to certified question 
conformed to, Civ.App., 115 S.W. 
2d 778—^Duckworth v. Thompson* 
Com.App., 37 S.W.2d 731—^Tunnell 

V. Reeves, Com.App.. 36 S.W.2d 707 
—^Davis V. Sears, Com.App., 36 S- 

W. 2d 99—^Lasater v. Bag-ley, Civ. 
App., 217 S.W.2d 687—Trevino v. 
Trevino, Civ.App., 193 S.W.2d 264 
—^Hustace v. Black, Civ.App., 191 
S.W.2d 82—^Lanford v. Carruth* 
Civ.App., 186 S.W.2d 368—-Waroff 
V. Haight, Civ.App., 186 S.W.2d 
241, refused for want of merit— 
Lanford v. Bishop, Civ.App., 184 
S.W.2d 602—Templeton v. Walker, 
Civ.App., 179 S.W.2d 811, error re¬ 
fused—^Patterson v. Wilson, Civ. 
App., 177 S.W.2d 1004. error re¬ 
fused—^Stutts V. Stutts, Clv~App., 
177 S.W.2d 294—Secrest v. Lewis, 
Civ.App.. 171 S.W.2d 217—Oldham 
V. Oldham. Civ.App., 136 S.W.2d 
664, error refused—Johnson v. 
Campbell, Civ. App., 107 S.W. 2d 
1111, error dismissed—^Bx parte 
Collins, Civ.App., 106 S.W.2d 446, 
error dismissed—^Howard v. Sen- 
sat, Civ.App., 45 S.W.2d 1023—Also 
V. Olivia, Civ.App., 43 S.W.2d 973 
—^Taylor V. Taylor, Civ.App., 42 S. 

' W.2d 455—Donnel v. Baker, Civ. 
App., 15 S.W.2d 120, error dis¬ 
missed—^Zephj^ V. Miller, Civ. 
App., 14 S.W.2d 916—Craighead v. 
Meyers. Clv.App., 11 S.W.2d 185, 
error dismissed. 

Vt.—In re Cooke, 41 A.2d 177, 114 
Vt. 177. 

Va.—Sutton v. Menges, 44 S.E.2d 
414, 186 Va. 805. 

Wash.—^Fitzgerald v. Leuthold, 192 
P.2d 371, 30 Wash.2d 402—Lichten- 
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by statute, must stand aside where the recognition paramount right of the child to have its welfare 
of a right would materially interfere with the considered and conserved by the court.i* xhe wel- 


ber^ V. Lichtenberg, 130 P.2d 371, 
15 Wash.2d 226—Bx parte Day. 66 
P.2d 1049, 189 Wash. 368. 

W.Va.—State ex rel. Lipscomb v. 
Joplin, 47 S.B.2d 221—Frame v. 
Wehn, 197 S.B. 624. 120 W.Va. 208 
—^Reynolds v. Reynolds, 156 S.B. 
662, 109 W.Va. 513—State v. Wil¬ 
liams, 148 S.B. 488, 107 W.Va. 450 
—State V. Postlethwaite. 145 S.B. 
738, 106 W.Va. 383. 

Wis.—Siskoy v. Siskoy, 27 N.W.2d 
488, 250 WIs. 435—Jones v. State, 
247 N.W. 445, 211 Wis. 9. 

Wyo.—^Kennison v. Chokie, 100 P.2d 
97. 56 Wyo. 421. 

46 C.J. P 1235 note 68. 

“The custody of a child Is not 
awarded for the purpose of gratify¬ 
ing the feelings of either parent, 
or with the Idea of punishing or re¬ 
warding either.”—^Page v. Page, 196 
S.W.2d 680, 681, 210 Ark. 430—Oli- 
phant V. Oliphant, 7 S.W.2d 783, 787. 
177 Ark. 613—Hamilton v. Anderson, 

2 S-W.2d 673, 674, 176 Ark, 76—Cald¬ 
well V. Caldwell, 246 S.W. 492, 493, 
166 Ark. 3 83. 

Sympathy and soIiidtiLde for the 
mother, instead of the best Interests 
of the child, are not substantial 
grounds for awarding custody of the 
child.—Oldfield v. Campbell, Tex.Clv. 
App., 191 S.W.2d 897, 

Three interests are inyolTed in all 
questions touching the custody of 
children, ^ose of the parents, of the 
state, and of the child, and of these 
the consideration which is most con¬ 
trolling on the court is the latter. 
Ark.—^Massey v. Flinn, 128 S.W.2d 
1008, 198 Ark. 279, 

Pa.—Commonwealth ex rel. Tyrrell 
V. Tyrrell, 176 A. 723, 115 Pa.Su- 
per. 385. 

46 C.J. P 1235 note 68 [b]. 

Statute declarative of common law 
‘ The statute providing that, in 
awarding the custody of a child to a 
X>arent, regard first shall be had to 
the fitness of the parent and the best 
interest and permanent welfare of 
the child, is declarative of the com¬ 
mon law.—^In re Hixon, 20 A.2d 925, 
145 Pa.Super. 33—Commonwealth ex 
reU Fortunes v. Manos, 13 A.2d 886, 
140 Pa.Super. 352. 

19. Ala.—Daniels v. Trawick, 168 
So. 561, 232 Ala. 466—Sawyer v. 
Lawrence, 31 So.2d 142, 33 Ala. 
App. 149, certiorari denied 31 So.2d 
144, 249 Ala. 341. 

Del.—Smith v. Smith, Super., 45 A. 

2d 879, 4 Terry 268. 

IXC.—Boone v. Boone, 150 F.2d 153, 
80 U.S.App.D.C. 152—^Holtsclaw v. 
Mercer, 145 F.2d 388, 79 U.S.App. 

b.a 262. 

Sla.—State ex rel. Bonsack v. CConp- 
. beH, 184 So. 332, 134 Fla. 809. 


Ga.—Hill V. Rivers, 37 S.B.2d 386, 
200 Ga. 354. 

HI.—Harstad v. People, 84 N.E.2d 
855, 337 ni.App. 74—Price v. Price, 
67 N.E.2d 311, 329 IlLApp. 176. 

Ind.—Gilchrist v. Gilchrist, 75 N.B. 
2d 417, 225 Ind. 367—Brown v. 
Beachler, 68 N.B.2d 915, 224 Ind. 
477. 

Iowa.—^Allender v. Selders, 291 N.W. 
176, 227 Iowa 1324—^Adair v. Clure, 
265 N.W. 658, 218 Iowa 482— 
Werling v. Heggen. 225 N.W. 952, 
208 Iowa 908. 

Ky.—^Rose V. Ledford, 208 S.W.2d 
957, 306 Ky. 662—^Lewis v. Lewis, 
174 S.W.2d 294, 295 Ky. 258. 

La.—State ex rel. Graham v. Gar¬ 
rard, 34 So.2d 792. 213 Lsu 318— 
State ex rel. Conerly v. Sonier, 24 
So.2d 290, 209 La. 138—State ex 
rel. Landry v. Robin, 192 So. 349, 
193 La. 7S9—State ex rel. Harris v. 
McCall, 168 So. 291. 184 La. 1036— 
State ex rel. Castille v. Cooke, 164 
So. 153, 183 La. 404. 

Md.—^Burns v. Bines, 55 A.2d 487, 

189 Md. 157, opinion supplemented 
67 A.2d 188, 189 Md. 167. 

Mass.—^Barry v. Sparks, 27 N.B.2d 
728, 306 Mass. 80, 128 A.L.R. 983. 
Mich.—Brown v. De Witt, 30 N.W.2d 
818, 320 Mich, 166—Burkhardt v. 
Burkhardt, 282 N.W. 231, 286 Mich. 
526. 

Minn.—^In re CampbelFs Guardian¬ 
ship. 11 N.W.2d 786. 216 Minn. 113 
—State V. Markson, 244 N.W. 687, 
187 Minn. 176. 

Miss.—^Forbes v. Warren, 186 So. 326, 
184 Miss. 526. 

Mo.—Shepard v. Shepard, App., 194 
S.W,2d 319—^Ex parte De Castro, 

190 S.W.2d 949, 238 Mo.App. 1011. 
Neb.—Gorsuch v. Qorsuch, 26 N.W. 

2d 598, 148 Neb. 122. 

N.H.—^Pendergast v. Titus, 60 A.2d 
122, 95 N.H. 191. 

N.J.—^Brown v. Parsons, 42 A.2d 852, 
136 N.J.Ba. 493—^Ex parte Malley, 
28 A,2d 618, 132 N.J.Bq. 434— 
Smith V. Smith, 7 A.2d 829, 17 N. 
J.Misc. 194, affirmed 5 A.2d 774, 
126 N.J.Eq. 384. 

X.M.—Corpus Juris quoted in Hill v. 
Patton, 85 P.2d 75, 78, 43 N.M. 21 
—^In re Hogue, 70 P.2d 764, 41 
N.M. 438. 

N,T.—^People ex rel. Choolokian v. 
Mission of Immaculate Virgin, 76 
N.T.S.2d 609, 192 Misc. 464, af¬ 
firmed People ex rel. Hamportyoon 
Choolokian v. Mission of Immacu¬ 
late Virgin, 86 N.T.S.2d 462, 274 
App.Div. 1049, appeal granted 87 
N.T.S.2d 420, 275 App.Div. .667— 
People ex rel. Pascale v. Lanza, 2 
N.T.S.2d 401, 166 Misc. 370—In re 
Boulware's Will, 258 .N.T,S. 522, 
144 Misc. 235—^People ex rel. Rich 
V. Lackey, 248 N.T.S. 661, 139 Misc. 
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42—^People e?x rel. Coage v. Col¬ 
bert, 75 N.T.S,2d 865—^Ex parte 
Szczygiel, 51 N.Y.S.2d 699—People 
ex rel. Pitcher v. Powell, 37 N.Y. 
S.2d 643, afiirmed 48 N.Y.S.2d 466, 
267 App.Div. 952. 

N.D.—^Raymond v. Geving, 20 N.W. 
2d 335, 74 N.D. 142—Nelson v. Eck- 
lund, 283 N.W. 273, 68 N.D. 724. 
Okl.—Taylor v. Taylor, 75 P.2d 1132, 
182 Okl. 11—^Ex parte Tahola, 71 
P.2d 968, 180 Okl. 637. 

Pa,—Commonwealth ex* rel. Rogers 
V. Daven, 148 A. 524, 298 Pa. 416 
—Commonwealth ex rel. Batturs 
V. Batturs, 60 A.2d 610, 162 Pa. 
Super. 673—Commonwealth ex rel. 
Logsdon V. Logsdon, 39 A.2d 461, 
156 Pa.Super, 85—Commonwealth 
ex rel. Knouse v. Knouse, 22 A.2d 
618, 146 Pa.Super. 896—^In re Hix¬ 
on, 20 A.2d 926, 145 Pa.Super. 33— 
C?orpus Juris cited in In re Rum- 
sey, 7 A2d 43, 46, 135 Pa.Super. 
516—Williams v. Matthews, 167 A. 
419, 110 Pa.Super. 33—Common¬ 
wealth V. Mauch, 91 Pa.Super. 220 
—Commonwealth v. Hoffman, 91 
Pa.Super. 213—Commonwealth ex 
rel. Miller v. Unger, Com.Pl., 67 
Dauph.Co. 338—Commonwealth ex 
rel. Jones v. Jones, Com.Pl., 57 
Dauph.Co. 232—Commonwealth ex 
rel. Chimienti v. Chimienti, Com. 
PL, 82 DeLCo. 241—Commonwealth 
V. Pearson, Com.Pl., 30 DeLCo. 288 
— Clark V. Gavin, Com.PL, 42 Lack. 
Jur. 144—^Ih re Rabold, Orph., 96 
Pittsb.Leg.J. 124—Commonwealth 
of Pennsylvania ex rel. v. Pldler, 
Com.PL, 10 Sch.Leg.Reg. 17—^Ide 

V. Callahan, Com.PL, 5 Sch.Leg. 
Reg. 234. 

R. I.—^Ex parte Des Marais, 42 A.2d 
893, 71 R.L 165. 

S. C.—Graydon v. Graydon, 147 S.E. 
749, 160 S.a 117. 

Tenn.— Stubblefield v. State ex rel. 
Fjelstad, Tenru, 106 S.W.2d 668, 
171 Tenn. 680—Dunavant v. Duna- 
vant, App., 219 S.W.2d 910. 

Tex.—^Tavares v. Tavares, Civ.App., 
207 S.W.2d 916, refused no revers¬ 
ible error—^Robinson v. Wampler, 
CivJi.pp., 202 S.W.2d 500—Mat¬ 
thews V. Whittle, Civ.App., 149 S. 

W. 2d 601—Goldsmith v. Salkey, 
CivJlpp., 116 S.W.2d 778, error re¬ 
fused, conforming to answer to 
certified question 112 S.W.2d 165, 
131 Tex. 139.. 116 A.L.R. 1293— 
O'Brien v. Hart, Civ.App., 80 S.W. 
2d . 464—Williams V. Perry, Civ. 
Appo 40 S,W.2d 929, affirmed. Com. 
App., 58 S,W.2d 81. 

Wash.—^Fitzgerald v. Leuthold, 
Wash., 192 P.2d 371, 80 W^.2d 
, 402. 

Wis.—Jones v. State, 247 N^W. 446, 
211 Wis. 9—^Bare's Guardianship. 
174 N.W. 906, 170 Wis. 64$. 
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fare of the child under the above rule may require 
that its custody be denied the parent and awarded 
to others.20 Hence in the furtherance of the wel¬ 
fare of the child under the circumstances of the 
case custody may be awarded to relatives^^ or even 
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to strangers,22 or to a third person who is not seek¬ 
ing the custody,22 in the absence of a statute to the 
contrary.24 

The legal right of the parents, however, should 
never be lost sight of as an influential factor2 5 or 


Whether dhild is legitimate or not, 
the parents* natural and legal right 
to custody must yield to the state*s 
superior right whenever the child*s 
welfare so reauires.—State ex rel. 
Guinn V. Watson, 2$ So.2d 740, 210 
La. 265—State ex rel. Munson v. 
Jackson, 26 So.2d 152, 210 La. 1. 

Javenlle ooiirt act is not rendered 
ambiguous by use of the disjunctive 
and conjunctive in section of act 
concerning, its purpose and basic 
principle, and the act cannot be con¬ 
strued in the disjunctive through¬ 
out so as to authorize the court to 
remove a child from custody of its 
parents when child’s welfare re¬ 
quires such removal and when safe¬ 
ty and protection of public demand 
it.—In re Stuart. D.C., 114 F.2d 826, 
72 APP.D.C. 389. 

20b Ala.—Chandler v. Whatley, 189 
So. 751, 238 Ala. 206. 

Ark.—^Tucker v. Tucker, 180 S.W.2d 
671, 207 Ark. 369—^Richards v. Tay¬ 
lor, 160 S.W.2d 32, 202 Ark. 183. 
Cal.—In re Marmaduke’s Guardian¬ 
ship, 20 P.2d 69, 180 Cal.App. 449, 
rehearing denied 20 P.2d 965, 130 
Cal.App. 449. 

Conn.—Hunt v. Hunt, 163 A. 608, 116 
Conn. 701—Corpus Juris quoted in 
Mullins V. Becker, 165 A. 705, 707, 
113 Conn. 526. 

Ga.—^Hill V. Rivers, 37 S.H.2d 386, 
200 Ga, 364—Fowler v. 'Fowler, 9 
S.E.2d 760, 190 Ga. 453. . 

Hh—^People ex rel. Calnan v. Weight- 
man, 246 I11.APP. 394. 

Ind.—Combs v. Gilley, 36 N.E.2d. 776, 
219 Ind. 189—Weber v. Redding, 
163 N.E. 269, 200 Ind. 448. 

Iowa.—^Lancey v. Shelley, 2 N.W.2d 
781, 232 Iowa 178. 

Ky.—Bard V. Bard; 178 S.W.2d 569, 
295 Ky. 254—Johnson v. Cook, 120 
S.W.2d 675, 274 Ky. 841. 

La.—State ex rel. Guinn v. Watson, 
26 So.2d 740, 210 La. 266—State ex 
reL Harris V. McCall. 168 So. 291, 
184 La. 1036—Davis v. Willis, 124 
So. 129, 169 La. 13. 

Me.—^Merchant v. Bussell, 27 A^2d 
816, 139 Me. 118. 

Md.~i-Dietrich v.. Anderson, 48’ A.2d 
186, 186 Md. 103—Barnard v. 

Barnard, 146 A. 614, 167 Md. 264. 
Mich.—Riede V. Riede, 1 N.W.2d 649, 
300 Mich. 300. 

MInn.r^tate. ex rel.* Merritt v. Bl- 
dred, 29 N.W.2d 479, 225 Minn. 72 
. —StCLte ex rel. Olson v. Sorenson, 
293 N.W. 241, 208 Minn. 226. 

N.J.—^In re Elmer’s Guardianship, 4 
A.2d 387, 126 N.J.Bq. 148. 


N.M.—Corpus Juris quoted in Hill 
V. Patton, 85 P.2d 75, 78, 43 N.M. 
21 . 

N.Y.—^People ex rel. Flannagan v. 
Rigglo, 85 N.Y.S.2d 634, 193 Mlsc. 
930—^People ex rel. Harris v. 
Com’r of Welfare of City of N. Y., 
70 N'.Y.S.2d 889, 188 Misc. 919— 
Application of Heller, 64 N.Y.S.2a 
734, 184 Mlsc. 709—^Bx parte Szczy- 
giel, 51 N.Y.S.2d 699. 

Okl.—Osburn v. Roberts, 169 P.2d 
293, 197 Okl. 206. 

Pa.—Commonwealth ex rel. Edwards 
V. Smith, Oom.Pl., 4 ChestCo. 260— 
In re Sax Children, Quar.Sess., 32 
Luz.Leg.Reg. 180. 

S.C.—West V. West, 36 S.B.2d 866, 
208 S.C. 1—^Koon v. Koon, 28 S.E.2d 
89, 203 S.C. 556. 

Tex.—Goldsmith v. Salkey, 112 S.W. 
2d 165, 131 Tex. 189, 116 A.L.R. 
1293, answer to certified question 
conformed to, Civ.App., 115 S.W.2d 
778—Davis V. Sears, Com.App., 35 
S.W.2d 99—^Howard v. Sensat, Clv. 
App., 45 S.W.2d 1023—Also. v. 
Olivia, Civ.App., 48 S.W.2d 978. 

Va.—^Hayes v. Strauss, 144 S.E. 432, 
151 Ta. 136. 

46 C.J. p 1237 note 70. 

Basis of power to deny custody 
The justification for power to take 
child away from depraved parents 
derives from old chancery Jurisdic¬ 
tion exercised as parens patriae,! 
which in former times was invoked 
chiefly for children with property or 
In connection with matrimonial de¬ 
crees, but today is turned to wider 
service on behalf of infants suffering 
from poverty, vice, and neglect—^In 
re Hudson, 126 P.2d 765, 13 Wash.2d 
763. 

Surviving parent may be denied 
custody where the child’s best in¬ 
terest and welfare call for other care 
and custody. 

Al€L—Hall V. Donnelly, 149 So. 867, 
26 Ala.App. 481, certiorari denied 
149 So. 872, 227 Ala. 289. 

Iowa.—Wooley v. Schoop, 12 N.W.2d 
697, 234 Iowa 657—Allender v. 
Selders, 291 N.W. 176, 227 Iowa 
1824. 

Ky.—Altemeier v. Rachford, 166 S.W. 
2d 848, 291 Ky. 846. 

21. Conn.—^Mullins v. Becker, 155 A. 
705, 113 Conn, 626. 

Iowa.—Werling .v. Heggen, 225 N.W, 

, 952, 208 Iowa 908. 

N.J.—Ex parte Alsdorf, 59 A.2d 610, 
.. 142 N.J.Eq. 246—Brown v. Par¬ 
sons, 42 A,2d 862, 136 N.JJBq. 493. 
N.Y.—^People ex rel, PascaJe v. Lan¬ 
za, 2 N.Y.S.2d 401, 166 Misc. 3.70— 
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People ex rel, Roberts v. Kidder, 
242 N.Y.S, 108, 137 Misc. 347. 

N.D.—^Borg V. Anderson, 11 N.W. 2d 
121, 73 ND. 95. 

Pa.—Commonwealth ex rel. Guthrie 
V. King, 184 A. 275, 122 PaSuper. 
13—Commonwealth v. Mauch, 91 
PaSuper. 220—Commonwealth v. 
Hoffman, 91 PaSuper. 218—Clark 

V. Gavin, Com.Pl., 42 Lack.Jur. 144 
—Commonwealth ex rel. Foy v. 
McMahon, 42 LackJur. 57. 

S.C.—Clardy v, Ford, 26 S.E.2d 20, 
203 S.C. 44. 

Tex.—^Robinson v. Wampler, Civ. 
App., 202 S.W.2d 600—Zephyr v. 
Miller, C1V.APP., 14 S.W.2d 915. 
Wash.—^Fleck v. Fleck, 195 P.2d 100, 
31 Wash.2d 114. 

W.Va—Pukas V. Pukaa, 42 S.E.2d 11, 
129 W.Va 765. 

46 C.J. p 1238 note 71. 

2St, Md.—^Dietrich v. Anderson, 43 
A.2d 186, 185 Md. 103. 

Neb.—^Towle v. Towle, 2 N.W.2d 536, 
141 Neb. 21. 

N.D.—Ex parte Sidle, 164 N.W. 277, 
81 N.D. 405. 

46 CJ. p 1239 note 72. 

23. Ga—^Brown v. Harden, 102 S.E. 
864, 160 Ga 99. 

Kan.—In re Guber, 184 P. 860, 106 
Kan. 515. 

24. D.C.—Goldsmith v. Valentine, 36 
App.D.C. 63. 

46 C.J. p 1239 note 74. 

25. Ark.—^Hazelip v. Taylor, 190 S. 

W. 2d 982, 209 Ark. 510. 

Del.—Smith v. Smith, 45 A.2d 879, 4 
Terry 268. 

Ga—^Morris v. Grant, 27 S.E.2d 295, 
196 Ga 692—Chapin v. Cummings, 
12 S.E.2d 312, 191 Ga 408. 

Ind.—Corpus Juris quoted in Duck¬ 
worth V. Duckworth, 179 NE. 778, 
775, 203 Ind. 276. 

Iowa—^Maron v. Maron, 28 N.W. 2d 
17, 238 Iowa 687—^Herr v. Lazor, 
28 N.W.2d 11, 238 Iowa 518—Lan- 
cey V. Shelley. 2 N.W.2d 781, 282 
Iowa 178—^Allender v. Selders, 291 
N.W. 176, 227 Iowa 1324—Adair v. 
Clure, 266 N.W. 668, 218 Iowa 482. 
Ky.—^Brodbeck v. Grant, 208 S.W.2d 
66, 306 Ky. 381—Johnson v. Cook, 
.120 S.W.2d 675, 274 Ky. 841. 

Md.—^Piotrowski v. State on Applica¬ 
tion of Kowalek, 18 A.2d 199) 179 
Md. 377. 

Mo.—^Edyrards v. Engledorf, App., 
192 S.W.2d 31. 

Neb.—^Bx parte Schwartzkopf, 31 N. 

W.2d 294, 149 Neb. 460. 

N.J.—Baum v. Kornberg, 50 A9d 844, 
139 N.J.Eq. 266—Ex parte R. 44 

A.2d 396,. 137 N.J.Eq. 271. . 
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lightly or arbitrarily disregarded,nor should their 
moral, natural, and emotional ties with the child be 
overlooked the law presumes that the interest 
of the child will be best ser\xd by awarding its cus¬ 
tody to the parent,28 and, in the absence of conduct 
on their part or conditions that render it essential 


to the safety and welfare of the child in some seri¬ 
ous and important respect, either physically, intel¬ 
lectually, or morally, that it should be removed from 
their custody, the court should always give the cus¬ 
tody to them,28 and should refuse to give the cus¬ 
tody to third persons even though they are in all 


K.Y.—^People ex rel. Flannagan v. 
Kigglo, 85 N.Y.S. 534, 133 Mlsc. 
930. 

N.D.—^Raymond v. Gevlng, 20 N.W. 

2d 336, 74 N.D. 142. 

Okl.—Osburn v. Roberts, 169 P.2d 
293, 197 Okl. 206—Taylor v. Tay¬ 
lor. 75 P.2d 1132, 182 Okl. 11. 

Pa.—Oommonwealth ex rel. Trott v. 
Wilcox, 179 A.. 808, 118 Pa.Super. 
363—Williams v. Matthews, 167 A. 
419, 110 P€uSuper. 33—Sabo v. Sa¬ 
bo, Oom.Pl., 5 Sch.Leg.Reg. 45. 
S.a—State V. Hellams, 39 S.E.2d 212. 
209 S.C. 141. 

Wash.—parte Day, 65 P.2d 1049, 
189 Wash. 368. 

46 C,J. p 1224 note 74. p 1239 note 75. 

Pirst oonsideratioiL should be given 
to the parent in a contest for cus¬ 
tody between a parent and a third 
person.—Edwards v. Engledorf. Mo. 
App.. 192 S.W.2d 31. 

26. Ala.—^Rhodes v. Lewis, 20 So.2d 
206, 246 Ala. 231—Chandler v. 

Whatley, 189 So, 751, 238 Ala. 206 
—^McLellan v. McLellan, 129 So. 1, 
221 Ala. 363—Hall v. Donnelly, 149 
€o. 867, 25 AIa.App. 481, certiorari 
denied 149 So. 872, 227 Ala. 289. 
Fla.—Culpepper v. Osteen, 13 So.2d 
911, 153 IFla. 161. 

Oa.—Hill V. Rivers. 37 S.E.2d 386, 200 
Ga. 354. 

2dte.—Merchant v. Bussell, 27 A.2d 
816, 139 Me. 118. 

Tenn.—Stubblefield v. State ex rel. 
Fjelstad, 106 S.W.2d 568, 171 Tenn. 
580. 

Ark.—^Hazellp v. Taylor. 190 S. 
W.2d 982, 209 Ark. 510-^ohnston 
V. Lowery, 25 S.W.2d 436, 181 Ark. 
284. 

Oa.—Hill V. Rivers, 37 S.B.2d 386, 200 
Ga. 354. 

Ky.—Hunkier v. Collett, 212 S.W.2d 
286, 397 Ky. 722. 

Fa.—Commonwealth ex rel. O’Day v. 

Outright, Com.Pl., 28 Erie Co. 182. 
Tex.—Stutts v. Stutts, Civ.App., 177 
B.W.2d 294. 

**The law seeks to work in harmony 
with nature, and to continue those 
ties which bind man to his own 
flesh.**—^Morris v. Grant, 27 S.B.2d 
295, 296. 196 Ga. 692. 

Parental affection 

<1) The maintenance of natural 
family relations is favored, and par¬ 
ental affection is entitled to con¬ 
sideration, not only as constituting a 
strong claim in behalf of parents, 
but as an element of priceless ad¬ 
vantage to the infant when the ques¬ 
tion of custody of a child is to be 


determined.—^In re Hudson, 126 P.2d 
765, 13 Wash.2d 673. 

(2) The influence of parental affec¬ 
tion is particularly to be considered 
where the child is of tender years.— 
Xeet V. Xeet, 179 P.2d 120, 198 Okl. 
386. 

28 . Ala.—Chandler v. T^Tiatley, 189 
So. 751, 238 Ala. 206—Gill v. Hold- 
ridge, 126 So. 176, 23 Ala.App. 398. 

Cal.—Ex parte White, 129 P.2d 706, 
54 Cal.App.2d 637. 

Ga.—^Bond v. Norwood, 24 S.E.2d 289, 
195 Ga. 383. 

III.—^People ex rel. Yarmulnick v. 
Hoff, 56 N.E.2d 324, 323 Ill.App. 
535. 

Iowa.—Wooley v. Schoop, 12 N.W.2d 
597, 234 Iowa 657. 

Miss.—^Reynolds v. Davldow, 27 So. 
2d 691, 200 Miss. 480—^McAdams 
V. McFerron, 178 So. 333, 180 Miss. 
644. 

Mo.—^Williams v. Williams, App., 205 
S.W.2d 949—^Vance v. Vance, App., 
203 S.W.2d 899. 

Pa,—Commonwealth ex rel. Reese v. 
Mellora, 33 A.2d 516, 152 Pa.Super. 
596—Commonwealth ex rel. Keenan 
V. Thomas, 80 A.2d 246, 151 Pa. 
Super. 131—Commonwealth ex rel. 
Yablonski v. Cassago, Com.Pl. 22 
Wash.Co. 112. 

Tex.—Stutts V. Stutts, Civ.App., 177 
S.W.2d 294—Matthews v. Whittle, 
Civ.App., 149 S.W,2d 601. 
Presnmptioa rebuttable 

The law presumes that the best in¬ 
terest of a child will be subserved by 
letting it remain with its natural 
parents, but the presumption is not 
irrebuttable.—^Hollingsworth v. Koh¬ 
ler, Tex.Civ,App., 195 S.W.2d 663. 

29. Xr.S. —Spurgeon v. Mission State 
Bank, D.C.Mo., 55 P.Supp. 305. 

Ala.—Esco V. Davidson, 193 So. 308, 
238 Ala. 653—Corpus Juris cited in 
Chandler v, Whatley, 189 So. 761, 
754, 238 Ala. 206—^Thomas v. Grif¬ 
fin, 19 So.2d 91, 31 Ala.App. 500. 
Ariz.—^Dickason v. Sturdavan, 72 P. 
2d 684, 60 Ariz, 882—^Bx parte 
Winn, 63 P.2d 198, 48 Ariz. 629. 
Ark.—^Trannum v. George, 201 S.W. 
2d 1015, 211 Ark. 665—^Hazelip v. 
Taylor, 190 S.W.2d 982, 209 Ark. 
610—Grinder v. Harrell, 188 S.W.2d 
307, 208 Ark. 947—^Tucker v. Tuck¬ 
er, 180 S.W.2d 671, 207 Ark. 369— 
Hancock v. Hancock, 130 S.W.2d 1, 
198 Ark.’ 662—^Holmes v. Coleman, 
111 S.W.2d 474, 195 Ark. 196— 
Johnston v. Lowery, 25 S.W.2d 436, 
181 Ark. 284. 

Cal.—Heinz v. Heinz, 167 P.2d 660, 68 
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Cal. App. 2d 713—^In re Case’s 

Guardianship, 135 P.2d 681, 57 Cal. 
App.2d 844—^Ex parte White, 129 P. 
2d 706, 54 Cal.App.2d 637—In re 
Marmaduke’s Guardianship, 20 P.2d 
69, 130 Cal.App. 449, rehearing de¬ 
nied 20 P.2d 965, 130 Cal.App. 449. 
Colo.—Nielsen v. Nielsen, 141 P.2d 
415, 111 Colo. 344—Petition of Ped- 
rlck, 137 P.2d 1019, 111 Colo. 141— 
Averch v. Averch, 90 P.2d 962, 104 
Colo. 365. 

Ga.—^Morris v. Grant, 27 S.E.2d 295, 
196 Ga. 692—^Fowler v. Fowler, 9 
S.B.2d 760, 190 Ga. 453—Butts v. 
Griffith, 5 S.E.2d 907, 189 Ga. 296— 
McDowell y. Gould, 144 S.E. 206, 
166 Ga. 670. 

Hawaii.—Medeiros v. Medeiros, 83 
Hawaii 872. 

Ill.—^People ex rel. Whalen v. Shee¬ 
han, 25 N.E.2d 502, 373 Ill. 79—Hill 
V. Allabaugh, 78 N.E.2d 127, 833 
Ill.App. 602—Gresser v. Guynn, 73 
N.B.2d 671, 331 Ill.App. 610—Peo¬ 
ple ex rel. Yarmulnick v. Hoff, 56 
N.B.2d 324, 323 HLApp. 686—Smith 
V. Bruner, 89 N.E.2d 67, 812 Ill. 
App. 668—^People ex rel. Calnan v. 
Weightman, 246 IllA.pp, 894. 

Ind.—Corpus Juris quoted in Duck¬ 
worth V. Duckworth, 179 N.R 778, 
776, 203 Ind. 276. 

Iowa.—Lursen v. Henrichs, 33 N.W. 
2d 883, 289 Iowa 1009—Allender v. 
Selders, 291 N.W. 176, 227 Iowa 
1324—Corpus Juris quoted in Adair 
V. Clure, 266 N.W. 668, 660, 218 
Iowa 482. 

Kan.—Jackson v. Jackson, 190 P.2d 
426, 164 Kan. 391—^McGrath v. 

Vail, 37 P.2d 3, 140 Kan. 312. 

Ky.—^Bstridge v. Taylor, 221 S.W.2d 
644, 310 Ky, 684—^Horn v. Dreschel, 
183 S.W.2d 22, 298 Ky. 427—Bard 

V. Bard, 173 S.W.2d 669, 295 Ky. 
264—Altemeier v. Rachford, 165 S. 

W. 2d 848, 291 Ky. 845—Johnson v. 
Cook, 120 S.W.2d 675, 274 Ky. 841— 
Baker v. Coleman, 17 S.W.2d 417, 
229 Ky. 478. 

La—State ex rel. Simpson v. Salter, 
81 So.2d 163, 211 La 918—State ex 
rel. Eastham v. Traylor, 29 So.2d 
43, 210 La 1003—State ex rel. Con- 
erly v. Sonier, 24 So.2d 290, 209 
La. 138—State ex rel. Landry v. 
Robin, 192 So. 349, 193 La 789— 
State ex rel. Hartmann v. Hart¬ 
mann, 154 So. 1, 179 La 289—State 
ex rel. Burleigh v. Savoie, 145 So. 
286, 176 La 115. 

Md.—^Piotrowski v. State on Appli¬ 
cation of Kowalek, 18 A.2d 199, 179 
Md. 877—^Kartman v. Kartman, 161 
A. 269, 163 19. 
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respects suitable to have the custody of the child^o 
and able to support and care for it,^^ or, as dis¬ 
cussed infra subdivision f of this section, even 
though they are better able to afford the child ma¬ 
terial advantages. 

In order to justify depriving a parent of the 
custody of a child in favor of third persons there 
must be substantial reasons^^ or, as various courts 


§ 12 

have put it, the reasons must be real,*^ cogent,®^ 
weighty strong,powerful,^serious,^ ^ or 
grave.3® In some cases it has been stated or held 
that the natural right of the parent, as against third 
persons, is paramount even over the welfare of the 
child unless such right is lost by misconduct or in¬ 
capacity,^® and this is no doubt true if by ^‘welfare” 
is meant merely that such third persons by reason 


Mass.—Stinson v. Meegan, 62 N.B.2d 
113, 318 Mass. 459—^Barry v. 

Sparks, 27 N.E.2d 728, 306 Mass. 

80, 128 A.1..R. 983. 

Mich.—^Petition of Shinkonis, 20 N. 
W,2d 159, 312 Mich. 199—Sarazin v, 
Holton, 225 N.W. 610, 247 Mich. 
333. 

l£inn.—State ex rel. Merritt v. Bl- 
dred, 29 N.W.2d 479, 225 Minn. 72 
—State ex rel. Peterson v. Sanders, 
10 N.W.2d 387, 215 Minn. 502— 
State ex rel. Vik v. Sivertson, 260 
N.W. 622, 194 Minn. 880. 

]jy[iss.—^Hayes v. Morgran, 164 So. 880 
—Sinquefleld v. Valentine, 132 So. 

81, 159 Miss. 144, 76 A.L..R. 238— 
Stegrall V. Stegall, 119 So. 802, 151 
Miss. 875. 

Mo.—^Rex V. Rex, App., 217 S.W.2d 
391—Shepard v. Shepard, App., 194 
S.W.2d 319—^Ex parte De Castro, 
190 S.W.2d 949, 238 Mo.App. 1011— 
Mothershead v. Mothershead, 161 

S. W.2d 669, 236 MoJ^pp. 737—Tom¬ 
linson V. French Institute of Notre 
Dame de Sion, 109 S.W.2d 73, 232 
Mo.App. 597—^Ruedlinger v. Rued- 
linger, 10 S.W,2d 324, 222 Mo.App. 
819. 

Mont.—^In re Bourquin, 290 P. 250, 88 
Mont. 118. 

Neb.—^Boucher v. Dittmer, 38 N.W.2d 
401, 151 Neb. 580—Hanson v. Han¬ 
son, 34 N.W.2d 388, 160 Neb. 337— 
Ex pai*te Schwartzkopf, 31 N.W.2d 
294, 149 Neb. 460—^In re Peterson’s 
Guardianship, 229 N.W. 885, 119 
Neb. 511. 

N.H.—Pendergast v. Titus, 60 A.2d 
122, 95 N.H. 191. 

N.J.—Starr v. Gorman, 40 A.2d 564, 
136 N.J.Eq. 105. 

N.T.—^In re Boulware’s Will, 258 N. 

T. S. 522, 144 Misc. 235—Liberman 
V. Liberman, 79 N.Y.S.2d 450, af¬ 
firmed 81 N.T.S.2d 168, 273 App. 
Biv. 1054—^In re X, Y, and Z, 78 
N.Y.S.2d 60—Ex parte Agnello, 72 
N.Y.S.2d 186—^People ex rel. Van 
Dyk V. Van Dyk, 33 N.Y.S.2d 7*66. 

Ohio.—MUler v. Miller, App., 80 N.E. 
2d 183. 

Okl.—<Sozpiui Juris dted in Osburn 
V. Roberts, 169 P.2d 298, 294, 197 
Okl. 206—Goertzen v. Goertzen, 148 
P.2d 982, 194 Okl. 207—Sherrick v. 
Butler, 63 P.2d 1097, 176 Okl. 538— 
Brooks V. Preston, 278 P. 846, 134 
Okl. 272—^Bishop v. Benear, 270 P. 
669, 182 Okl. 116. 

Or.—^Blsher v. Fisher, 289 P. 1062, 
183 Or. 818—^In re Baldwin’s 


Guardianship, 278 P. 1078, 130 Or. 
206. 

Pa.—Com. ex rel. Lamberson v. Baty- 
ko, 43 A.2d 364, 157 Pa.Super. 389— 
Commohwealth ex rel. McTighe v. 
Lindsey, 40 A.2d 881, 156 Pa.Super. 
560—Commonwealth ex rel. Keenan 
V. Thomas, 30 A.2d 246, 151 Pa- 
Super. 131—Commonwealth v. Bey¬ 
er, Com.Pl., 34 Bel.Co. 388—^Morgan 

V. Wahl, Com.Pl., 33 Bel.Co. 364— 
Commonwealth ex rel. Thorp, Com. 
PI., 32 Erie Co. 55—Commonwealth 
ex rel. v. Huston, Com.Pl., 30 Erie 
Co. 71—^In re Habeas Corpus of 
Brislin, Com.Pl., 36 Luz.Leg.Reg. 
212—Commonwealth of Pennsylva¬ 
nia ex rel. v. Pidler, Com.Pl., 10 
Sch.Leg.Reg. 17. 

Tenn.—StubblefieM v. State ex rel. 
Pielstad, 106 S.W.2d 568, 171 Tenn. 
580. 

Tex.—^Bavis v. Sears, Com.App., 85 S. 

W. 2d 99—^Pox V. Pox, Civ.App., 210 
S.W.2d 622—Hollingsworth v. Koh¬ 
ler, Civ.App., 195 S.W.2d 563— 
Brooks V. Be Witt, Civ.App., 178 
S.W.3d 718, error granted—^McCar- 
roll V. Lakey, Civ.App., 167 S.W.2d 
963, error refused. 

Wash.—State ex rel. Smith v. Su¬ 
perior Court for King County, 161 
P.2d 188, 23 Wash.2d 857—In re 
Hansen’s Guardianship, 152 P.2d 
712, 21 Wash.2d 696—In re Hud¬ 
son, 128 P.2d 765, 13 Wash.2d 673— 
State ex rel. Bveritt v. Superior 
Court in and for Pacific County, 33 
P.2d 897, 178 Wash. 90. 

W.Va.—State ex rel. Lipscomb v. 

Joplin, 47 S.B.2d 221. 

Wis.—In re Collentine, 254 N.W. 118, 
214 Wis. 619. 

46 C.J. p 1224 note 74, p 1289 note 
77, 

Extreme neglect 

Although dominant consideration 
in awarding minor child’s custody is 
child’s interest, courts will be slow 
in refusing recognition of parent’s 
paramount right to such custody, in 
absence of extreme neglect of par¬ 
ent’s natural and legal duty.—^Allen- 
der V. Selders, 291 N.W. 176, 227 
Iowa 1324. 

Mother’s dying request 
Bying statement or request of 
mother that someone other than 
father have custody of child does 
not deprive father of his natural 
right to custody.—^Raymond v. Gev- 
ing, 20 N.W.2d 335, 74 N.B. 142. 
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30. Cal.—In re Gille, 224 P. 784, 6d 
Cal.App. 617. 

46 C.J. p 1230 note 6. 

31. Okl.—^Jamison v. Gilbert, 135 F. 
342, 38 Okl. 761, 47 L.R.A.,N.S., 
1133. 

46 C.J. p 1230 note 7. 

32. Iowa.—^Adair v. Clure, 265 N.W. 
658, 218 Iowa 482. 

Pa.—Common weal til ex rel. Crilley v. 
Laird, 60 A.2d 542, 160 Pa.Super. 
132—Ide V. Callahan, Com.Pl., 5 
>Sch.Leg.Reg. 234. 

Tex.—Stutts V. Stutts, Civ.App., 177 
S.W.2d 294. 

33. Tex.—^Bonnell v. Baker, Civ. 
App., 15 S.W.2d 120, error dis¬ 
missed. 

34. TJ.S.—Spurgeon v. Mission State 
Bank, B.C.Mo., 65 P.Supp. 305. 

Mo.—^Edwards v. Engledorf, App., 
192 S.W.2d 31. 

Tex.—^Bonnell v. Baker, Civ.App., 15 
S.W.2d 120, error dismissed. 

3S- Md.—Cockerham v. Children's 
Aid Soc. of Cecil County, 43 A.2d 
197, 185 Md. 97. 

Minn.—State ex rel. Peterson v. San¬ 
ders, 10 N.W.2d 387, 216 Minn. 602. 

38. Pa.—Commonwealth ex rel. 
Reese v. Mellors, 33 A.2d 516, 152 
Pa.Super. 696—Commonwealth ex 
rel. Keenan v. Thomas, 30 A.2d 
246, 151 Pa.Super. 131. 

37. Wash.—^Bx parte Bay, 66 P.2d 
1049, 189 Wash. 868. 

38. Md.—Cockerham v. Children's 
Aid Soc. of Cecil County, 43 A.2d 
197, 186 Md. 97. 

39. Minn.—State ex rel. Peterson v. 
Sanders, 10 N.W.2d 387, 216 Minn. 
502. 

40. Idaho.—Schiller v. Bouglas, 286 
P. 1021, 48 Idaho 803. 

46 C.J. p 1240 note 78. 

The questiozL to be determined, in 
a contest for custody between a par¬ 
ent and a third person, is the par^ 
ent’s fitness, rather than the child's 
welfare.—^In re Benefield’s Guardian¬ 
ship, 283 P. 112, 102 Cal.App. 445. 
"Almost equal weight” of welfare 
Although as a general rule parents 
have a primary right to the custody 
of their offspring, the law gives al¬ 
most equal weight to the welfare of 
the offspring.—Ex parte Schultz, 181 
P.2d 685, 64 Nev. 264. 
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of greater wealth are better able to care for and 
educate the child tlian the parent, as discussed in¬ 
fra subdivision f of this section. 

Under the rule that the welfare and best interests 
of the child are the controlling elements in deter¬ 
mining the custody of a child, the welfare and best 
interests include the child’s temporal, mental, and 
moral welfare they embrace its physical, in¬ 
tellectual, moral, and spiritual well-being.^^ The 
child’s future, as well as its present, welfare must 
be considered the permanent well-being of the 
child is of prime importances^ and takes precedence 
over the child’s present enjoyment or any tempo¬ 
rary benefitSS it is not the past history of the 
case but present considerations affecting the hap¬ 
piness and welfare of the child which control.s® 


No hard-and-fast rule can be laid down as to what 
is in the best interests of the child; each case must 
be determined on its own peculiar facts^^ with re¬ 
spect to the happiness, training, development, and 
morals of the child.ss 

Various considerations, discussed more fully in 
the ensuing subdivisions of this section, should be 
taken into account by the courts in determining 
what disposition of the child’s custody will serve 
its best interests and welfare. Thus the breaking 
up of an established relationship beneficial to the 
child is to be considered in determining the child’s 
custody.^^ As a general rule, division of custody 
between contending parties is deemed unwise as 
not for the best interests and welfare of the child,50 
Other things being equal, the relatives of minor 


«U Okl.—Neet v. Neet, 170 P.2d 120, 
198 Okl. 386. 

42. Pa.—Commonwealth ex rel. Bat- 
turs V. Batturs, 60 A.2d 610, 162 Pa. 
Super. 673—Commonwealth ex rel. 
V. Brewer, Com.Pl., 24 West.Co.L. 
J. 17. 

48. Ala.—Campbell v. Sowell, 159! 
So. 813, 230 Ala. 109. 

Iowa.—Allender v. Selders, 291 N.W. 
176, 227 Iowa 1324. 

Ky.—-Hunkier v. Collett. 212 S.W.2d 
286, 307 Ky. 722—^Horn v. Dreschel, 
183 S.W.2d 22, 298 Ky. 427—Staf¬ 
ford V. Stafford, 155 S,W.2d 220, 
287 Ky. 804. 

N.H.—Sheehy v. Sheehy, 186 A. 1, 88 
N.H. 223. 

Pa.—Commonwealth ex rel. Harper I 
V. Puller. 15 A.2d 518. 142 Pa.Su- 
per. 98—Commonwealth ex rel. Ai- 
kens V. Aikens, Com.Pl., 29 Brie Co. 
142. 

46 O-jr. p 1235 note 68 [d]. 

44. ‘Pa.—Commonwealth ex rel, Bat¬ 
turs V. Batturs, 60 A.2d 610, 162 
Pa.Super. 673—Commonwealth ex 
rel. Crilley v. Laird. 50 A.2d 642. 
160 Pa.Super. 132—Commonwealth 
ex rei. McTighe v. Lindsey. 40 A. 
2d 881, 156 Pa,Super. 560—Com¬ 
monwealth ex rel. Lewis v. Tracy, 
38 A.2d 405, 155 Pa.Super. 257— 
Commonwealth ex rel. Self v. Self, 
34 A.2d 263, 153 Pa.Super. 443— 
Commonwealth ex rel, Goessler v. 
Bernstein, 26 A.2d 213, 149 Pa.Su- 
per. 29—Commonwealth ex rel. 
Minnich v. Minnich, Com.Pl., 58 
Dauph.Co. 175—Commonwealth ex 
rel. Kostyal v. Kroh. Com.Pl., 56 
l>auph.Co. 52—Commonwealth ex 
rel. Tablonskl v. Cassagro. ComJ^l., 
22 Wash.Co. 112—Remaley v. Re- 
maley, Com.Pl., 25 WestCo.L.J. 
124. 

45^ Ark.—^Tucker v. Tucker, 180 S. 
W-2d 571, 207 Ark, 369—Richards 
V. Taylor, 160 S.W.2d 32. 202 Ark, 
183^Kirk v. . Jones, 12 S,W.2d 879, 
17^ Ark. 683. 


46. Ky.—Setser v. CaldweU. 188 S. 
W,2d 451. 300 Ky. 356. 

X.C.—Hardee v. Mitchell, 61 S.E.2d 
884, 230 N.C. 40. 

47 . Ky.—^Rose v. Ledford, 208 S.W. 
2d 957, 306 Ky. 662—Setser v. Cald¬ 
well, 188 S.W.2d 451, 300 Ky. 356. 

La.—State ex rel. Guinn v; Watson, 
26 So.2d 740. 210 La. 265. 

Me.^—^Merchant v. Bussell, 27 A.2d 
816, 139 Me. 118. 

Mo.—Williams v. Williams, App., 206 
S.W.2d 949. 

Neb.—^Ex parte Schwartzkopf, 81 N. 

W.2d 294, 149 Neb. 460. 

Pa.—Commonwealth ex rel. Martocel- 
lo V. Martocello, 25 A.2d 855, 148 
Pa.Super. 562—Commonwealth ex 
rel. Boschert v. Cook, 186 A. 229, 
122 Pa.Super. 397—Commonwealth 
ex rel. Kostyal v. Kroh, Com.Pl., 
55 Dauph.Co. 52. 

Prior adjndioatioxi. 

Where court is called on to award 
custody of child, guiding star is wel¬ 
fare of child, and court should de¬ 
cide question on its own best judg¬ 
ment unfettered, but not necessarily 
uninfluenced, by prior adjudication.— 
Pyles V, Pyles, 43 A,2d 661, 167 Pa. 
Super. 450. 

48. Md.—^Piotrowski v. State on Ap¬ 
plication of KowaJek, 18 A.2d 199, 
179 Md, 377. 

Pa.—Commonwealth ex rel. Ehouse 
V. Knouse, 22 A.2d 618, 146 Pa. 
Super. 396—^In re Hixon, 20 A.2d 
926. 145 Pa.Super. 88. 

Pactors oontrlbiitingr to best Intoests 
The best interests of a child whose 
custody is in controversy contem¬ 
plate training which gives it a keen 
response to spiritual and moral 
teachings, makes it self-reliant, en¬ 
genders in it a love of counti^, a 
reverence for law, and an apprecia¬ 
tion of the truth that all have an 
equal right to live, to breathe, to 
ply a trade, and enjoy the fruits 
thereof.—Bourn v. Hinsey, 183 So. 
614, 134 Fla. 404. 
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Statutory test 

W^ile the statutory test of what 
is for the best interests of children 
was set up particularly to control 
custodial orders during divorce hear¬ 
ings and after divorce decrees, it is 
persuasive, if not controlling, when¬ 
ever custody of children is involved. 
—^Tanner v. Tanner, 62 N.B.2d 654, 
78 Ohio App. 178. 

49. Iowa.—^Herr v. Lazor, 28 N.W. 
2d 11. 238 Iowa 518. 

Ky.—Stafford v. Stafford, 156 S.W. 
2d 220, 287 Ky. 804—Cummins v. 
Bird, 19 S.W.2d 959, 230 Ky. 296. 
Miss.—Clark v. Davis, 19 So.2d 500, 
197 Miss. 135. 

N.Y.—Ex parte Szczygiel, 61 N.T.S.2d 
699. 

N.D.—Ebc parte Sidle, 164 N.W. 277, 
31 N.D. 406. 

Bemoval to unfamiliar surroundings 
In awarding custody of minor chil¬ 
dren, court may consider possible 
harm resulting from removal of chil¬ 
dren from familiar to unfamiliar 
surroundings, particularly where 
children display an emotion border¬ 
ing on fear at suggested change and 
unqualifiedly express desire to re¬ 
main with persons with whom they 
have been living.—^Tucker v. Tucker, 
180 S.W.2d 571. 207 Ark. 359. 
Prequent changes 

The harmful effect on young chil¬ 
dren of frequent changes in sur¬ 
roundings and environment must be 
considered in awarding custody and 
may • be entitled to controlling 
weight where the evidence leaves 
doubt as to what order should be 
made.—^Page v. Page, 196 S.W.2d 680, 
210 Ark. 430. 

50. Ala.—^Hall v. Donnelly, 149 So. 
867, 25 AlaApp. 481, certiorari de¬ 
nied 149 Bo: 872, 227 Ala. 289. 

Fl€L—^Dobbs V. Kelly, 39 So.2d 479— 
Stewart v. Stewart, 24 So.2d 529, 
156 Fla. 816—Jones v. Jones, 23 So. 
2d 623, 156 Fla. 524. 
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children,51 especially near blood relatives,62 will be 
preferred to strangers unless sitch disposition of 
the child will operate to its detriment®* 

Contest between parents. The rule that the prime 
considerations in determining who shall have custo¬ 
dy are the welfare and best interests of the child is 

Tenn.—^Dunavant v. Dunavant, App., 

219 S.W.2d 910. 

Illegitimate child 

Where a man, having been advised 
that his wife and children had been 
killed in an air raid, married another 
in good faith, and a child is born of 
the second marriage, and thereafter 
it develops that the man was misin¬ 
formed, he rejoins his first wife and 
her children, and the second mar¬ 
riage is annulled as . bigamous, a 
request by the father to share in the 
custody of the child of the second 
marriage, to whose support he is 
contributing, will be denied in the 
interest of the child’s welfare, since 
its legal status is illegitimate, espe¬ 
cially where in view of the mother’s 
age and personality a remarriage 
seems probable.—Commonwealth v. 

Spano, 68 Pa.Dist. & Co. 248. 

51- Ala.—Murphree v. Hanson, 72 
So. 437, 197 Ala. 246. 

46 C.J. P 1240 note 82. 

sa. Ala.—^Tillman y. Walters, 108 
So. 61, 21 Ala.App. 241. 

46 C.J. P 1240 note 83. 

53. Minn.—State v. Bienek, 193 N. 

W. 452, 165 Minn. 313. 

54 , Ala.—Wolfe v. Wolfe, 34 So.2d 
8 , 250 Ala. 223 —TSx parte White, 

16 'So.2d 600, 246 Ala.. 212—State 
V. Black, 196 So. 713, 239 Ala. 644. 

Ariz.—-Pladung v. Sanford, 76 P.2d 
685, 51 Ariz. 211—Ex parte Winn, 

63 P.2d 198, 48 Ariz. .629. 

Ark.—Smith v. Smith, .212 S.W.2d 10, 

213 Ark.’636—^Tilley v. , Tilley, 198 
S.W.2d 168, 210 Ark. 850. 

Cal.—^McGuire v. Superior Court in 
and foir Los Angles County, 30 P. 

2d 61, 137 Cal.App, 272. 

D.C.—^Brown v. Brown, 134 F.2d 605, 

77 tJ.S.App.D.C. 73. 

Pla.—^Di Giorgio v. Di Giorgio, 13 So. 

2d 696, 163 Fla. 24. 

Ga.—Lockhart v. Lockhart, 162 S.B. 

129, 173 Ga. 846. 

Ky.—Stafford v. Stafford 165 S.W.2d 
220, 287 Ky. 804; 

Md.—Singewald v. Singewald, 166 A. 

. 441, 165 Md, 136. 

Mase.—Sherrer v. Sherrer, 69 N.B. 

2 d 8 j01 ^, 320 Mase. 361, reversed on 
other grounds 68 S.Ct. 1087, 334 U. 

S. 343, 92 L.Ed. 1429. 

Mich.—Sargent v. Sargent, 30 N.W. 

2d 422,-320 -Mich. 33^^ohnson v. 

Johnson, 27 N.W.2d 328, 318 Mich. 

21 . 

Mo.—^Mayo v. Mayo, App., 221 S.W. 

2d 604. 

K.J.-^Seitz V. Seitz,. 64 A:2d 87, 1 N. 


applicable even in contests between the child's par¬ 
ents and pursuant to this rule the mother will 
be given preference over the father where it ap¬ 
pears that her custody will be most beneficial to the 
child,55 while the father will be awarded custody 
where the interests and welfare of the child will 

The relatlva virtues and faxats of 
the parents of an infant are required 
to yield to the necessity of choosing 
the course of probable best welfare 
of the infant in determining which 
of the parents is entitled to the in¬ 
fant’s custody.—^Toung v. Koe,.37 N. 
Y.S.2d 714, 265 App.Dlv. 858, affirmed 
60 ]Sr.B.2d 235, 290 N.T. 823. ' 
Adjustment of custody 

(1) Inherent right of parents to 
enjoy society of their offspring with 
reasonable opportunity to impress on 
them a father’s or mother’s love in 
their upbringing must be regarded 
as an important if not controlling 
consideration in adjusting the right 
of custody and. visitation as between 
parents in ordinair cases.—^Ex parte 
State ex rel. McLaughlin, 35 So.2d 
507, 260 Ala. 679. 

(2) Where order of court placing 
young child, who was in custody of 
divorced father, in educational insti¬ 
tution throughout the year, did not 
serve best Interests of child, in event 
of failure of father to provide nor¬ 
mal home for child, mother, who was 
proper person and could be trusted 
to comply with order of court, would 
be permitted to take child to her 
home in another state for one month 
of summer vacation period.—Com¬ 
monwealth ex rel. Fortunes v. Manos, 
13 A.2d 886, 140 Pa.Super. 352. 

Disoretiou of court 
• Under statute, in a contest between 
the parents, wherein the father has 
no prima facie right of custody, the 
court has a broad discretion in 
awarding custody, the controlling 
consideration being the best interests 
of the child.—Waldrup v. Crane, 46 
S.R2d 919, 203 Ga. 388—^Lynn v. 
Lynn, 44 S.E.2d 769, 202 Ga. 776. 

55, Ky.—Stafford v. Stafford, 165 S. 

W.2d 220, 287 Ky. 804. 

Pa.—CommonVr^th ex rel. Batch v. 
Barber, 64 A2d 47, 161 Pa.Super. 
^2—^In re Hixon, 20 A.2d 925, 145 
Pa.Super. 83-^ommonwealth v. 
Campbell, Com.Pl., 23 Brie Co. 183 
—Commonwealth ex rel. v. Cran- 
. dall, Com.Pl., 23 Erie Co. 137-<- 
Commonwealth ex rel. Smith‘.’v. 
Fitzpatrick, Com.Pl., lO-Northupib. 
Leg.J. 91—Conuqonwealth ex rel. 
Snyder v. Snyder, Com.Pl., 19 
Northumb.Leg.J. 82.—: Common¬ 
wealth ex rel. v. Baecker, Coin.Pl., 
90 Plttsb.Leg.J. 616. 

S,C ,—Giraydon v.. Qraydon, 147 6.23. 

■ 749 , 160 S.C. 117. 

46.C.J. p 1227.tnote 93; 


J.Super. 234—^Application of Sha- 
heen, 11 A2d 73, 127 N.XEq. 76. 
N.Y.—^People ex rel. Sisson v. Sisson, 

2 N.E.2d 660, 271 N.Y. 286—In re 
Beaman, 36 N.Y.S.2d 590, 264 App. 
Dlv. 877—People ex rel. Spreckels 
V. De Ru 3 ^er. 269 N.Y.S. 100, 160 
Misc. 323—^People ex rel. Mahoff v. 
Matsoui, 247 N.Y.S. 112, 139 Misc. 
21—^Darlington v. Cobb, 239 N.Y.S. 
301, 136 Misc. 668—Ex parte Kor- 
des, 52 N.Y.S.2d 410—Oraf v. Oraf, 
47 N.Y.S.2d 45—People ex rel. Gib¬ 
son V. Starbuck, 42 N.Y.S.2d 820— 
Brown v. Brown, 34 N.Y.S.2d 4S9. 
Ohio.—^In re Kincaid, 17 Ohio Supp. 
197. 

Okl.—^Morrison v. Morrison, 173 P.2d 
919, 197 Okl. 620. 

Pa.—Commonwealth ex rel. Batturs 
v. Batturs, 60 A.2d 610, 162 Pa. 
Super. 673—Commonwealth ex rel. 
Goldbaum v. Goldbaum* 63 A.2d 
746, 161 Pa.Super. 181—Common¬ 
wealth ex rel. Bock v. Bock, 48 A. 
2d 133, 169 Pa.Super. 159—Com¬ 
monwealth ex rel. Firestone -v. 
Firestone, 45 A2d 923, 168 Pa. 
Super. 679—Commonwealth ex rel. 
Pescatore v. Pescatore, 45 A.2d 269, 
158 Pa^Super. 349—Commonwealth 
ex rel. Machain v. Machain, 42 A. 
2d 88, 167 Pa.Super. 113—Common¬ 
wealth ex rel. Martocello v. Mar- 
tocello, 26 A2d 865, 148 Pa.Super. 
662—Commonwealth ex rel. Derr 
V. Derr, 25 A.2d 769, 148 Pa.Super. 
511—Commonwealth v. Bentley, 
165 A 44, 108 Pa.Super. 132—Com¬ 
monwealth V. Parker, 161 A 662, 
106 Pa.Super. 18—Commonwealth 
ex rel. Kennedy v. Button, Com.Pl., 
63 Dauph.Co. 320—Commonwealth 
ex rel. Matthews v. Matthews, 
Com.Pl., 39 LackJur. 5. 

S.C.—West V. West, 36 S.E.2d 866, 
208 S.C. 1. 

Tex.—Worden v. Worden, Civ.App., 
222 S.W.2d 264, error granted. 

Va.—Elam v. Elam, 29 S.B.2d 222, 
182 Va: 469. 

46 C.J. p 1226 note 91. 

. ’When litsj jurisdiction is. in¬ 
voked . . . the court, acts, not as 
an. arbiter between adversary rights 
in human chattels, but as parens 
patriae, protecting the child whose 
custody is in dispute and making its 
award, solely, according to the in¬ 
terests. and welfare of- the child. 
This is true, regardless of the set¬ 
tled or transient character of the 
parents’ residence . , . or. even 
of a child abandoned by its parents.” 
—^Langan v. Langan, 160 F.2d 979, 
,980, 80 UvSApp.D.C.' 189. 
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best be served tbereby.®^ In a contest between 
parents the court ordinarily should not award the 
child to a third person, if one or both of the par¬ 
ents is morally fit and the right to custody has not 
been lost in one of the modes provided by law,^^ 
for it is generally unwise to sever family ties com- 
* pletely;58 but it is proper to award custod}’ to a 
third person where the w*elfare and best interests 
of the child demand it.®^ 

b. Age, Sez, and Health of Child 

In determining the question of custody, the court 
should take into consideration the age, health, and 
sex of the child; and it is a rule of general, although not 


Invariable, application that the custody of a child of 
tender age will be given to the mother, rather than the 
father, unless she is unfit for the trust. 

In determining the question of custody the court 
takes into consideration the age, health, and sex 
of the child.^® Unless, of course, she is for some 
reason unfit for the trust,it is a doctrine very 
generally adopted, and in some jurisdictions estab¬ 
lished by statute, that, where a child is of tender 
age so as to require the care and attention that a 
mother is especially fitted to bestow on it, the moth¬ 
er, rather than the father, is the proper custodi¬ 
an and the court may decide that the best in¬ 
terests of a child of tender age demand that its cus- 


56. N.T.—^People ex rel. Glendening 
V. Glendening, 288 N.Y.S. 840, 159 
Misc. 215. 

Pa.—Commonwealth ex rel. Gold- 
baum Y. Goldbaum, 63 A.2d 746, 161 
Pa.Super. 131—Commonwealth v. 
Jackson, Com.Pl., 27 Del.Co. 536— 
Commonwealth ex rel. Davison v. 
Davison, Com.Pl., 30 Erie Co. 63— 
Commonwealth ex rel. v. Amarose, 
Com.Pl., 16 Northumb.Leg.J. 92. 

57. Ga.—Hill v. Rivers, 37 S.E.2d j 
386, 200 Ga. 354. 

Pa.—<k)mmonwealth ex rel. Derr v. 
Derr, 25 A.2d 769, 148 Pa.Super. 
511. 

58. Pa.—Comnjonwealth ex rel. Mar- 
tocello V. Martocello, 25 A.2d 855, 
148 Pa.Super. 562. 

59. S.C.—West V. West, 36 S.E.2d 
866, 208 S.C. 1—^Koon v. Koon, 28 
S.E.2d $9, 203 G.C. 556. 

6a Ariz.—Pladung v, Sanford, 76 
P.2d 685, 61 ArIz. 211. 

Pla.—State ex rel. Bonsack v. Camp¬ 
bell, 184 So. 332, 134 Fla. 809. 

Miss.—^Forbes v. Warren, 186 So. 325, 
184 Miss. 526. 

N.T.—In re Vento, 800 N.T.S. 896, 
263 APP.Div. 742. 

Ohio.—In re Kincaid, 17 Ohio Supp. 
197. 

Pa.—Commonwealth v. Jackson, Com. 

PL, 27 DeLCo. 636. 

46 CJ. P 1240 note 85. 

As hearing on parent’s fitness 
Where health is a matter of life 
or death, rather than a matter mere¬ 
ly affecting the child’s general wel¬ 
fare, the court may properly take 
this into consideration as having a 
bearing on the fitness of a parent 
who is willing to risk a change in 
order to sustain his legal right—^In 
re Bensfleld’s Guardianship, 283 P. 
112, 102 Cal.App. 445. 

61. Ala.—^Brown v. Jenks, 26 So.2d 
439, 247 Ala. 596. 

Fla.—Dobbs v. Kelly, 89 So.2d 479— 
Stewart v. Stewart, 24 So.2d 529, 
166 Fla. 815—Jones v. Jones, 23 
So.2d 623, 156 Fla. 524. 

'Belderes v. Jones, 216 S.W.2d 
39, 309 Ky. 66—^Brodbecfc v. Grant 
208 S.W.2d 56, 306 Ky. 381—Henry 


V. Henry, 192 S.W.2d 486, 301 Ky. 
623—Callahan v. Callahan, 177 S. 

W. 2d 665, 296 Ky. 444—Fugate v. 
Fugate. 163 S.W.2d 451, 291 Ky. 
266—Stafford v, Stafford. 155 S.W. 
2d 220, 287 Ky. 804. 

La.—State ex rel. Diehl v. Ducote, 86 
So.2d 415, 213 La. 641—State ex rel. 
Morrison v. Morrison, 32 So.2d 847, 
212 La. 463—^Veillon v. Landreneau, 
26 So.2d 139, 209 La. 1060. 

Minn.—<}hristianson v. Christianson, 
15 N.W.2d 24, 217 Minn. 661. 

Neb.—Hanson v.. Hanson, 34 N.W.2d 
388, 150 Neb. 337. 

N.T.—^People ex rel. Mahoff v. Mat- 
soui, 247 N.T.S. 112, 139 Misc. 21. 
Ohio.—Elford v. Blford, App., 44 N. 
B.2d 124—In re Kincaid, 17 Ohio 
Supp. 197. 

Pa.—Commonwealth ex rel. Kevitch 
V. McCue, 67 A.2d 582, 165 Pa. 
Super. 49—Commonwealth ex rel. 
Swartzwelder v. Swartzwelder, 67 
A.2d 610, 162 Pa.Super. 366—Com¬ 
monwealth ex rel. Gates v. Gates, 
55 A.2d 562, 161 Pa.Super. 423— 
Commonwealth ex rel. Lamherson 
V. Batyko, 43 A.2d 364, 157 Pa. 
Super. 389—Commonwealth ex rel. 
V. Klingaman, 30 Pa-DIst&Co, 682, 
5 Sch.Reg. 109—Commonwealth ex 
rel. V. McIntosh, Com.Pl., 94 Pittsb. 
L.eg.J. 64. 

Tex.—Sawyer v. Bezner, Civ.App., 
204 S,W.2d 19, refused no reversi¬ 
ble error—Cass v. Cass, Civ.App., 
193 S.W.2d 279, error dismissed. 
Wash.—^Maple v. Maple, 189 P.2d 976, 
29 Wash. 858—Mitchell v. Mitchell, 
166 P.2d 938, 24 Wash.2d 701—In 
re Hansen’s Guardianship, 152 P.2d 
712, 21 Wash.2d 695. 

TOs.—Wall V. Wall, 31 N.W.2d 627, 
252 Wls. 339. 

Wyo.—^In re Lambert 80 P.2d 426, 
63 Wyo. 241. 

46 aJ. p 1240 note 87. 

63. Ala.—^Brown v. Jenks, 25 So.2d 
439. 247 Ala. 596—Butler v, Butler. 
134 So. 129, 222 Ala. 684. 

Ark.—^Reynolds v. Tassin, 192 S.W. 
2d 984, 209 Ark. 890—Wimberly v. 
Wimberly, 151 S.W.2d 87, 202 Ark. 
461. 

Cal.—^McGuire v. Superior Court In 
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and for Los Angeles County, 30 P. 
2d 61, 137 CaI.App. 272. 

Colo.—^Averch v. Averch, 90 P.2d 962, 
104 Colo. 365. 

Conn.—Claffey v. Claffey, 64 A.2d 540, 
135 Conn. 374. 

Del.—Smith v. Smith, 45 A.2d 879, 4 
Terry 268. 

Fla.-^Dobbs V. Kelly, 89 So.2d 479— 
Stewart v. Stewart, 24 So.2d 529, 
156 Fla. 815—Jones v. Jones, 23 So. 
2d 623, 156 Fla. 524. 

Hawaii.—Fernandes v. Fernandes, 32 
Hawaii 604—In re Thompson, 82 
Hawaii 479. 

Iowa.—Bell v. Bell, 88 N.W.2d 658. 

Ky.—erase v. Angeli, 216 S.W.2d 40, 
309 Ky. 63—^Belderes v. Jones, 216 
S.W.2d 39, 809 Ky. 66—Brodbeck v. 
Grant 208 S.W.2d 66, 306 Ky. 381 
—Green v. Kennedy, 202 S.W.2d 
609, 304 Ky. 796—^Ragland v. Rag¬ 
land. 187 S.W.2d 257, 299 Ky. 699 
—Callahan v. Callahan, 177 S.W.2d 
565, 296 Ky. 444—^Fugate v. Fu¬ 
gate, 163 S.W.2d 451, 291 Ky. 266— 
Stafford v. Stafford, 155 S.W.2d 220. 
287 Ky. 804—^Bjiker v. Coleman, 17 
S.W.2d 417, 229 Ky. 473. 

La.—State ex rel. Diehl v. Ducate, 35 
So.2d 415, 213 Leu 641—State ex 
rel. Morrison v. Morrison, 32 So. 
2d 847, 212 La. 463—Willis v. WU- 
lis, 24 So.2d 878, 209 La. 205. 

Minn.—State ex rel. Price v. Price, 
2 N.W.2d 39, 211 Minn. 666. 

Mo.—^Rex V. Rex, App., 217 S.W.2d 
301—Armstrong v. Armstrong, 

App., 186 S.W.2d 845—Bell v. 
Catholic Charities of St Louis, 
App., 170 S.W.2d 697—^Tomlinson 
V. French Institute of Notre Dame 
de Sion, 109 S.W.2d 73, 232 MoJLpp. 
697. 

Neb.—Syas v. Syas, 34 N.W.2d 884, 
150 Neb. 533—^Hanson v. Hanson, 
34 N.W.2d 388, 160 Neb. 337—Cran¬ 
dall V. Luhnow, 288 N.W. 29, 187 
Neb. 13. 

N.T.—^Moses v. Moses, 86 N.T.S.2d 
16, 193 Misc. 890—^People ex rel. 
Mahoff V. Matsoul, 247 N.T.S. 112, 
139 Misc. 21—^Abeles v. Abeles, 299 
N.T.S. 206, 164 Misa 418—Applica¬ 
tion of Bopp, 68 N.T.S.2d 190— 
Application of Bekstrom, 15 N;T.S. 
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tody be awarded to the mother, even though she 
is at fault in bringing about the separation from 
the father,®^ at least where the father is not with¬ 
out fault.^^ 

It has been held that there must be compelling®^ 
or very special®® reasons for denying a mother the 
custody of a child of tender age, and that this will 
be done only under very exceptional or most un¬ 
usual circumstances.®^ Nevertheless, the rule is 
not inflexible and must yield to circumstances®® or, 

2d 168, affirmed 17 N.T.S.2d 620, 

268 App.Div. 939, appeal denied 18 
N’.T.S.2d 741, 258 App.Div. 1053. 

Ohio.—^Blford v. Elford, App., 44 N. 

E.2d 124—^In re Kincaid, 17 Ohio 
siipp. 197. 

Old.—^Morrison v. Morrison, 173 P.2d 
919, 197 Okl. 620. 

Pa. —Commonwealth ex rel. Balia v. 

Wreski, 67 A.2d 595, 166 PaSuper. 

6—Commonwealth ex rel. Kevitch 
V. McCue, 67 A.2d 682, 165 Pa 
Super. 49—Commonwealth ex rel. 

Levinson v. Levinson, 69 A.2d 626, 

162 Pa Super. 668—Commonwealth 
ex rel. Swartzwelder v. Swartz- 
welder, 67 A.2d 610, 162 PaSuper. 

—Commonwealth ex rel. Gates 
V. Gates, 55 A.2d 562, 161 PaSuper. 

423—Commonwealth ex rel. Fire¬ 
stone V. Firestone, 45 A.2d 923, 158 
PaSuper. 679—Commonwealth ex 
rel. Hespelein v. Hespelein, 42 A.2d 
189, 157 PaSuper. 224—Common¬ 
wealth ex rel. Kreillngr v. Kreilingr, 

40 A.2d 704, 166 PaSuper. 626—In 
re Hixon, 20 A.2d 926, 145 PaSu¬ 
per. 33—Commonwealth ex rel. 

Fortunes v. Manos, 13 A.2d 886, 

140 PaSuper. 862—Commonwealth 
ex rel. Stark v. Stark, 94 PaSuper, 

8$—Commonwealth ex rel, v. Bretz, 

47 PaDist.&Co. 270—Common¬ 
wealth ex rel, v. McFedden, 21 Pa 
Dist&Co. 7, 33 Sch,Legr.Reg. 828 
—Commonwealth ex rel. Adams v. 

Adams, 11 PaDist. &Co. 712, 20 
Berks Co. 179—Commonwealth ex 
rel. Minnich v. Minnich, Com.Pl., 

58 Dauph,Co. 176—Commonwealth 
ex rel. Miller v. Ungrer,, Com.Pl., 

57 DauDh.Co. 838—Commonwealth 
ex rel. Kennedy v. Button, Com.Pl., 

53 Dauph.Co. 320—Commonwealth 
V. Kelly, Com.Pl>, 33 DeLCo. 477— 

Crilley v. Laird, Com.Pl., 33. Del. 

Co, 44, affirmed Commonwealth ex 
rel. Crilley v. Laird, 50 A.2d 542, 

160 PaSuper. 132—Commonwealth 
ex rel. McKiernan v. McKiernan, 

Com.Pl., 32 Erie Co. 282—Common¬ 
wealth ex rel. v. Donaducy, Com. 

PI,, 23 Erie Co. 410—Common¬ 
wealth ex rel. Madensky v. Ma- 
densky, Com.Pl., 23 .Lehigrh C 0 .L 1 . 

J. - 118—Commonwealth ex rel. 

Schoennagrel v. Schoennagel, Com. 

PI., 38 Luz.Leg.Hegr. 154 —Common¬ 
wealth V. Wreski, Com.,PL, 10 Mon¬ 
roe LuB. 138. 


at most, should not be carried further than the cir¬ 
cumstances in each case require;®® and even though 
a child is of tender age its custody may be denied 
the mother*^® and given to the father^^* where its 
best interests and welfare so require; and it has 
even been held that, in order to justify denial of 
custody to the mother, it is not necessary that her 
conduct should be such as demonstrably to under¬ 
mine the child’s well-being.'^® The fact that the 
infant, in addition to being of tender age, is sickly 
or delicate furnishes a still stronger reason for 

66. Ohio.—^In re Kincaid, 17 Ohio 
Supp. 197. 

67. N.T.—^People ex rel. Mahoff v. 
Matsoui, 247 K.Y.S. 112, 139 Misc. 
21 . 

Wyo.—^In re Lambert, 80 P.2d 425, 53 
Wyo. 241. 

Jl showing of peonliar unfitness is 
required to justify refusal to award 
the mother the custody of a child 
of tender age.—^Elford v. Elford, 
Ohio App., 44 N.B.2d 124. 

68. Pa.—Commonwealth ex rel. 
Westwood V. Westwood, Com.Pl., 

4 ChestCo. 276. 

Wash.—^Hathaway v. Hathaway, 160 
P.2d 6*32, 23 Wash.2d 237. 

69. Pa.—Commonwealth ex rel. Bal¬ 
ia V. Wreski, 67 A2d 696, 165 Pa. 
Super. 6—Commonwealth ex rel. 
Stark V. Stark, 94 Pa.Super. 86. 

70. Pa.—Commonwealth ex rel. 
Swartzwelder v. Swartzwelder, 67 
A.2d 610, 162 Pa.Super. 366—Com¬ 
monwealth ex rel. Pescatore v. 
Pescatore, 46 A.2d 259, 168 Pa.Su¬ 
per. 349—Commonwealth ex rel. 
Kreiling v. Kreiling, 40 A.2d 704, 
156 Pa.Super. 526—Commonwealth 
ex rel. v. ‘ Klingaman, Com.Pl., 30 
Pa.Dist. & Co. 682^ 5 S'ch.Leg.Heg. 
109—Commonwealth ex rel. Mo- 
Fadden, 21 Pa.Dist. & Co. 7, 33 
Sch.Leg.Heg. 328—Commonwealth 
ex rel. Kennedy v. Button, Com. 
Ph, 63 Dauph.Co. 320—Common¬ 
wealth ex rel. McKiernan v. Mc¬ 
Kiernan, Com.Pl., 32 Erie Co. 282 
—^Remaley v. Remaley, Com.Pl., 
26 WestCo.L.J. 124. 

7L La.—^Veillon v. Landreneau, 26 
So.2d 189, 209 La. 1060. 

Pa.—Commonwealth ex rel. Swartz¬ 
welder V. Swartzwelder, 67 A.2d 
610, 162 Pa^Super. 366—Common¬ 
wealth ex rel. Derr v. Derr,. 25 A. 
2d 769, i48 Pa.Super, 511—In re 
Turner’s Case, 13 Pa.,Dist. & Co. 
113—Commonwealth ex rel. Adams 
V. Adams, 11 Pa.Dist. & Co. 712, 20 
Ber^ Co. 179—Commonwealth ex 
rel. Westwood v. Westwood. Com. 
PI., 4 Chest.Co. 276—Common¬ 
wealth V. Pearson, Com.Pl., 30 Del. 
Co. 288. 

72. Tex.—Valentine v. Valentine, 
Civ.App., 203 S.W.2d 693. - 


Tex.—Watts v. Hutledge, Civ~A.pp., 
211 S.W.2d 995—Valentine v. Val¬ 
entine, Civ.App., 203 S.W.2d 693— 
Lanford v. Carruth, Civ.App., 186 
S.W.2d 368. 

Wyo.—Ck>rpTL8 guris cited lai Urbach 
V. Urbach, 73 P.2d 963, 963, 62 
Wyo. 207. 113 A.L.R. 889. 

46 C.J. p 1240 note 86. 

3Gegltiinaoy of child 

The rule that the custody of a 
child of tender years ordinarily 
should be given to the mother applies 
whether the child is legitimate or il- 
legritimate. 

N.T.—^People ex rel. Mahoff v. Mat- 
soul, 247 N.T.S. 112, 139 Misc. 21. 
Pa.—Commonwealth ex rel. Minnlck 

V. Wilson, 48 A.2d 27, 169 Pa.Su- 
per. 230—Commonwealth ex rel. 
Lewis V. Tracy, 38 A.2d 405, 156 
Pa.Super. 257. 

IPartioular ages 

(1) Statute approves policy favor¬ 
able to mother’s custody of children 
until they are at least seven years 
old.—^Bosarge v. Bosarge, 26 So.2d 
73, 247 Ala 667—Stoddard v. Bruner, 
116 So. 252, 217 Ala 207. 

(2) Statutory provisions held to 
give the mother the right to custody 
of children under twelve years of 
age. 

Mich.—^In re Knott, 126 N.W. 1040, 
162 Mich. 10. 

Minn.^—State v. Galson, 166 N.W. 1, 
132 Mina 467. 

63. Ala—^McLellan v. McLellan, 129 
So. 1, 221 Ala 363—^McLellan v. 
McLellan, 125 So. 225, 220 Ala 376. 

—Wimberly v. Wimberly, 161 S. 

W. 2d 87, 202 Ark. 461. 

64 . Ala—Wolfe v. Wolfe, 84 So.2d 

8, 250 Ala 223—^Knowles v. 

Knowles, 20 So.2d 200, 246 Ala 
228. 

65 . Pa — Commonwealth ex rel. 
Kevitch v. McCue, 67 A.2d 682, 166 
PaSuper. 49—Commonwealth ex 
rel. Swartzwelder v. Swartzwelder, 
67 A.2d 610, 162 PaSuper. 366— 
Commonwealth ex rel. Gates v. 
Gates, 56 A.2d 562, 161 PaSuper. 
423—Commonwealth ex rel. Lam- 
befson V. Batyko, 43 A.2d 364, 167 
PaSuper. 389. 
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leaving it with the mother instead of the father 
and even a grandmother has been awarded the cus¬ 
tody of a very young or delicate child as against 
the father on the ground that she w^as better fitted 
to care for its wants.^^ On the other hand, it has 
been held that the father should be given the cus¬ 
tody of a child not of tender age, but of an age to 
require education and preparation for labor or 
business.^® 

The sex of the child may also be a question ma¬ 
terially affecting the question of custody, a male 
child being more properly given to the father and 
a female to the mother^® or to a female relative 

c. Preference of Child 

The preference of a child of sufficient age to exercise 


discretion in choosing a custodian is entitled to consider** 
able weight, varying to some extent In accordance with 
the closeness of the relationship of the contending par¬ 
ties with the child and with each other. 

The preference of a child who is of sufficient age 
to exercise discretion in choosing its custodian is 
entitled to considerable weight,^^ especially where 
the dispute is between the parents^® or between 
third persons,^® but it is not controlling.®^ Where 
the dispute is between the person legally entitled to 
the custody, on the one hand, and a person having 
no legal right, on the other, the mere preference of 
the child will not as a rule be allowed to prevail 
over the legal right,®® although even in such case 
it may be considered on the question of welfare,®® 
especially where the parents have allowed the child 
to live with such others for a long time,®^ and in 
connection with other circumstances may outweigh 


73. N.T.—^Mercein v. People, 25 1 
Wend. 64. 35 Am.D. 653. 

46 aJ. P 1240 note 88. 

74 . Neb.—Sturtevant v. State, 19 N. 
W. 617, 16 Neb. 469, 48 Am.R. 349. 

46 C.X P 1240 note 90. 

75. Old.—^Morrison v. Morrison, 173 
P.2d 919, 197 Okl. 620. 

Pa.—Commonwealth ex rel. Schoen> 
nagrel v. Schoennagel. Com.Pl., 38 
LiUX.Leg.Keg. 154. 

76. Conn.—Claffey v. Claffey, 64 A. 
2d 540, 135 Conn. 374. 

Hihn.—State ex rel. Price v. Price, 

. ‘2 N.W.2d 39, 211 Minn. 565. 

Mo.—^Rex V. Rex, App^ 217 S.W.2d 
301—^Armstrong v, Armstrong, 

App., 185 S.W.2d 845. 

N.T.—^Application of Eckstrom, 15 
N.T.S.2d. 168, affirmed 17 N.T.S.2d 
620, 258 App.Dlv. 939, appeal de¬ 
nied 18 N.T.S.2d 741, 258 App.Dlv. 
1053. 

Xex.—Watts v. Rutledge, Clv-4.pp., 
211 S.W.2d 995. 

46 aj. P 1241 note 92. 

77. Ill.—^People V. Weeks, 228 Ill. 
App. 262. 

78. Ala.—Chandler v. Whatley, 189 
So. 751, 238 Ala. 206. 

Ark.—^Page v. Page, 196 S.W.2d 580, 
210 Ark. 430. 

Ind.-^~Corpus Juris cited in Duck¬ 
worth V. Duckworth, 179 N.B. 773, 
776, 203 Ind. 276. 

Ky.—Oummins v. Bird, 19 S.W.2d 
959, 230 Ky. 296. 

N.H.—Sheehy v; Sheehy, 186 A. 1, 88 
N.H.' 223. 

N.X—Smith V. Smith. 7 A.2d 829, 17 
N.J.Misc. 194, affirmed 5 A.2d 774, 
125 N.J.Eo.' 384—^Ex parte De Bois, 
148 A. 10, 7 N.J.Misa 1029. 

N.T.—People ex rel, Pascale v. Lau¬ 
ra, 2 N.T.S.2(1 401, 16B Misc. 370. 

Okl.—]^adk V. May, 4 P.2d 17, 152 
Okl. 160—^Bishop v. Benear, 270 
. , P.:,569, 132 Okl. 116. 

Pa.—Copanvonwetath v. Shannon, 164 


A. 362, 107 Pa.Super. 657—Com¬ 
monwealth ex rel. v. Bishop, 63 Pa. 
DIst. & Co. 182, 59 Dauph.Co. 20— 
Commonwealth ex rel. Beil v. Fls- 
ler, Com.Pl., 58 Dauph.Co. 174. 

Tex—^Taylor v. Taylor. Civ.App., 42 
S.W.2d 466—^Duckworth v. Thomp¬ 
son. Clv.App.. 22 S.W.2d 528, af¬ 
firmed, Com.App., 87 S.W.2d 731. 

Utah.—Wallfck v. Vance, 289 P, 103, 
76 Utah 209. 

Va.—Sutton v. Menges, 44 S.E.2d 414, 
186 Va. 805. 

Wis.-^ones v. State, 247 N.W. 446, 
211 Wis. 9. 

46 CJ. P 1241 note 94. 

79, Ala—^Butler v. Butler, 134 So. 
129, 222 Ala 684. 

Pa—Commonwealth ex rel. Gold- 
baum V. Goldbaum, 53 A.2d 746, 
161 PaSuper. 131. 

46 CJ. P 1241 note 95. 

80. Ala—Woodruff v. Conley, 60 
Ala 304. 

Ark.—State v. Hoover, 229 S.W. 16, 
148 Ark, 164. 

JSU Ark,—^Page v. Page, 196 S.W.2d 

' 580. 210 Ark, 430. 

Ind.—Duckworth r. Duckworth, 179 

. N.E. 773, 208 Ind. 276. 

—^Bunch v, Hulsey, 196 S.W.2d 
373. 302 Ky. 763. 

Pa—Commonwealth ex rel. Gold¬ 
baum V. Goldbaum, 53 A.2d 746, 
161 PaSuper. 131—Commonwealth 

. V. Shannon, 164 A. 362, 107 Pa.Su- 
per. 657—Commonwealth ex rel. 
Beil y. Flsler, Com.Pl., 58 Dauph. 
Co. 174—^Dietrich v. Dietrich, Com. 
PI., 33 Luz.Leg.Reg. 138. 

Tex—^Taylor v. Taylor, Civ.App., 42 
S.W.2d 456.. 

Va—Sutton v. Menges, 44 S.E.2d 
414,186 Va 805, 

Wash.—Fitzgerald v. Leuthold, 
192 P.2d 371, 80 Wash.2d 402-^ 
State ex rel. Cummings v. Klnne, 
111 P.2d 222, 8 Wash.2d 1. 

IflCother’s legal rights cannot be 

overthrown merely by the wishes of 
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the child.—^Ex parte O'Carroll, 46 N. 
T.S.2d 545. 

82. Okl.—Jamison v. Gilbert, 136 P. 
342, 38 Okl. 751, 47 L.R.A.,N.S., 
1133. 

46 C.J. P 1241 note 97. 

83. Tex—^Kirkland v. Matthews, 
Clv.App., 174 S.W. 830. 

46 CJ. P 1241 note 98. 

84. Ark.—^Tucker v. Tucker, 180 S. 
W.2d 571, 207 Ark. 859. 

m.— Hurtt V. Conklin, 66 N.B.2d 610, 
328 I11.APP. 314. 

Ky. —^Bridges v. Matthews, 122 S.W. 

2d 1021, 276 Ky. 69. 

Me.—Merchant v. Bussell, 27 A.2d 
816, 139 Me. 118. 

Miss.—^Forbes v. Warren, 186 So, 325, 
184 Miss. 526. 

N.J.—In re Elmer’s Guardianship, 
4 A.2d 387, 125 ^.J.EgL 148—Smith 
V. Smith. 7 A.2d 829, 17 N.J.Misc. 
194, affirmed 6 A.2d 774, 126 N.J. 
Eg. 384. 

N.D.—Ex parte Sidle, 164 N.W. 277, 
31 N.D. 405. 

Okl.—^Black v. May, 4 P.2d 17, 162 
Okl. 160—^Bishop v, Benear, 270 P. 
569, 132 Okl. 116. 

Pa—Commonwealth v. Kane, Com. 
PI., 80 DeLCo. 43L 

Relingulshment or transfer of cus¬ 
tody to others generally see infra 
subdivision e of this section. 

'*The wishes of children of suffi¬ 
cient capacity to choose for them¬ 
selves should be given especial con¬ 
sideration when their x^ents ^ve 
for a long time voluntarily allowed 
them to live in the family of anoth¬ 
er; and the court will make no co- 
erciv<6 order in such cases to enforce 
the mere legal right of * the parent to 
their custody a^hst the reasonable 
choice of the children to remain 
where they are—^where the* sweet 
tehdrlls of childhood have first dung 
to all they know of home.”—State v. 
PeStlethwaite, 145 S.B. 738, 739, 106 
W.Va. 383. . /. 
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the legal right.85 It has been held that in a con¬ 
test between a parent and another relative the 
child’s preference is of some value,but it is not 
very persuasive when the contest is between a par¬ 
ent and one who stands in no blood relationship to 
the child.87 Where the child is too young to choose 
with discretion, its preferences have little or no 
weight,*® and in any event the ,welfare of the child 
is a consideration paramount to its preference.** 

A^e of discretion. There is no fixed age which 
gives a child capacity to make a choice;*® it de¬ 
pends on the extent of mental development*^ Un¬ 
der a statute to such effect, children above a stated 
age must be allowed to choose which parent they 
prefer to live with, such provision being manda¬ 
tory with the exception that, where the parent se¬ 
lected is unfit by reason of moral depravity, habitu¬ 


al drunkenness, or incapacity, the court has power 
to fix custody.** 

d. Competency, Character, and Conduct of 
Parties 

In determining the custody of a minor child the court 
should consider the competency, character, and conduct 
of the parties, and will deny custody to a parent who has 
relinquished or forfeited his right thereto or who is unfit 
to be the child’s custodian. 

In determining the question as to who should 
have the custody of the child it is proper that the 
character, competency, and conduct of the parties, 
particularly the parents, should be considered.** A 
parent may be deprived of or refused the custody 
of the children where his right has been relin¬ 
quished,*^ as in case of statutory adoption, dis¬ 
cussed in Adoption of Children §§ 55, 58, or for- 


85. W.Va-—state v. Postlethwalte, 
supra. 

40 C.J. p 1241 note 99. 

88. Iowa.—^Wooley v. Schoop, 12 N. 
W.2d 697, 234 lowa 667. 

87. Iowa.—-Wooley y. Schoop, supra. 

88. Ala.—Chandler v. Whatley, 189 
So. 751, 298 Ala. 206. 

N.T.—^People ex reL Woolston v. 
Woolston, 239 N.T.S. 186, 135 Misc. 
820. 

46 CJ*. p 1241 note 1. 

89. N.Y.—People v, Walts, 26 N.B. 
266, 122 N.Y. 288. 

46 C.J. P 1241 note 2. 

sa Utah.—Walllck v. Vance, 289 P. 

103. 76 Utah 209. 

46 C.J. p 1242 note 3. 

91. N.X—Smith v. Smith, 7 A.2d 
829, 17 N.XMisc. 194, a£9rm6d 5 A. 
2d 774, 126 N.XBq. 384. 

Utah.—WalllcOc v. Vance, 289 P. 103, 
76 Utah 209. 

Wash.—State ex rel. Cummlngrs v. 

Kinue, 111 P.2d 222, 8 Wash.2d 1. 
46 C.J. P 1242 note 4. 

92. Ohlo.^Dalley v. Dailey, 64 N. 
B.2d 246, 146 Ohio St 93. 

93. Ala.—Chandler v. Whatley, 189 
So. .761, 238 Ala. 206. 

Cal.—^Peterson v. Peterson, 149 P.2d 
206, 64 CalA.pp.2d 631—In re Bens- 
field*s Guardianship, 283 P. 112, 
102 CalpApp. 446—Guardianship of 
• Brue&ger, 271 P. . 628, 94 CalA.pp. 
689. 

Fla.—State ex rel> Bopsack v. Camp¬ 
bell. 184 So. 332. 184 809. 

N*.H,—Sheehy v. Sheehy. 186 A. 1, 88 
N.H. 223. 

N.X^mith V. Smith, 7 A.2d 829, 17 
Njr.Mtsc. 194. affirmed 6 A.2d. 774, 
126 384. 

Pa.-HConmionwealth ex rel. Fortunes 
'Mapos,. 13 A.2d' 886, 14Q..Pa.Su- 
per. 362. 

46 ax.p ;i242 note 6. ; r : 
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Pault in matter of separatioa 
In determining: whether custody of 
a child should be awarded to the fa¬ 
ther or mother on their separating:, 
the question of who was at fault is a 
pertinent inquiry but it is not con¬ 
trolling:. 

Ala.—Bosar8:e v. Bosarg:e, 26 So.2d 
73, 247 Ala. 667—Cordell v. Cor¬ 
dell, 170 So. 218, 283 Ala, 114— 
McLellan v. McLellan, 129 So. 1» 
221 Ala. 363. 

N.Y.—^People v. Brooks. 35 Barb. 86. 

TTnauthorizad takii^r of child 

(1) Mother of infant should not be 
deprived of Its custody because she 
took infant away from one who was 
attempting: to hold infant ag:ainst 
mother’s wishes.—State v. Brockner. 
21 So,2d 499, 207 La, 465. 

(2) Where divorced wife in remov¬ 
ing: child from home of paternal 
grandparents acted in g:ood faith on 
the advice of her attorney, wife 
would not be denied custody of the 
child notwithstanding: jurisdiction of 
the child had been waived to the pro¬ 
bate court.—^Riemersma v. Riemers- 
ma, 18 N.W.2d 891, 811 Mich. 462. 

Failure or refusal to oom 3 >l 7 with 
court order 

(1) A parent’s failure or refusal in 
the past to comply with a court order 
respecting: custody does not control 
In determining: the ultimate issue of 
the child’s best interests and wel¬ 
fare. . 

Pa.—Commonwealth ex rel. Hespe- 
, lein V. Hespelein, 42 A.2d 189, 167 
Pa.Super. 224. 

Tex.—^Patterson v. VTilson, CivApp., 
177 S.W‘.2d 1004, error refused. 
(2^ Contempt of mother in refus¬ 
ing: to comply with order providing: 
for. father’s, rigrht. of visitation to 
child, althougrh it mig:ht have merit¬ 
ed some penalty, did not justify or^ 
der awarding custody of child to fa- 
> ther and two unrelated strangers 
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With whom father proposed to live, 
where it appeared that welfare of 
child would be best served by re¬ 
maining with mother.—^Application 
of Shaheen, 11 A.2d 73, 127 N.XBq. 
76. 

(3) Father’s delinquency in com¬ 
plying with an order of support for 
the maintena n ce- of his daughter was 
not determinative of question 
whether -daughter’s best interest 
would be subserved by putting her 
in the care and custody of her fa¬ 
ther or of her aunt and. uncle.—Com¬ 
monwealth ex rel. Joyce v. Cleaver. 
22 A.2d 545, 146 Pa.Super. 561. 

94. Ala.—^Payne v. Payne, 118 So. 
676. 218 Ala. 830. 

Qa.—^Durden v. Johnson, 22 S.B.2d 
614. 194 Gck 689—Cannady v. 

Yawn, 18 S.B.2d 461, 193 Qa. 270. 
Iowa.—^Lursen v. Henrichs.- -33 N.W. 
2d 883, 239 Iowa 1009—^Werling v. 
Heggen, 225 N.W. 952, 208 Iowa 
908. 

Ohio.—In re Duffy, 68 N.B.2d 842, 78 
Ohio App. 16. 

Pa.—Petition of Keich, 68 Pa.Dist. & 
Co^ 61, 8 Monroe L.R. 85, 42 Sch. 
Leg.Rec. 99. 

Tex.—Dewitt v. Brooks, 182 S.W.2d 
687, 143 Tex. 122—Cox v. Wicks. 
CivApp., 203 S.W.2d 979, reversed 
on other grounds Wicks v, Cox, 
208 S.W.2d 876, 146 Tex. 489. 

W.Va.—State ex rel. Lipscomb v. 

Joplin, 47 S.B.2d 221. 

46 C.J. p 1242 note 6. 

A surviving parent may be denied 
custody where such parent baA in 
some way surrendered or relin¬ 
quished his or her righi thereto, 

Ga.—^Durden v.. Johnson, 22 S.B.2d 
614, 194 Ga. 689. 

Iowa.—Wooley v. Schoop, 12 N.W. 
2d 697, 234 Iowa 657—^Allender v. 
Sellers, 291 N.W. 176, 227 Iowa 
1334. 
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fcited,®5 as by misconduct,although it has been 
held that it is only where the misconduct estab¬ 
lishes unfitness of the parent that the court will 
interfere with parental rights of custody,and 
that a parent’s relinquishment or forfeiture of his 


primary right to custody of the child does not pre¬ 
clude him from seeking custody in the interest of 
the child’s welfare.^* Custody is properly refused 
to a parent who is shown to be unworthy,unsuit- 
able,i unfit,2 or in any way incompetent for the 


Kan.—McGrath ▼. Vail. S7 P.2d 3, 
140 Kan. 312. 

Miss.—Stegall v. Stegall, 119 So. 
802, 151 Miss. 875. 

Tex,-^chotorena v. Galarza;, Civ. 
App.. 210 S.W.2d 473. 

95. Ala.—Stlfflemlre v. Williamson, 
34 So.2d 685, 250 Ala. 409—Greene 
V. Greene, 30 So.2d 444, 249 Ala. 
155—Jackson v. Farmer, 24 So.2d 
130, 247 Ala. 298—Daniels v. Tra- 
wick, 168 So. 551, 232 Ala. 466. 

Ark.—Kirk v. Jones, 12 S.W.2d 879, 
178 Ark. 683. 

Ga.—^Domburg v. McKellar, 48 S.B. 
2d 820. 204 Ga. 189—Turpin v. 
Brown, 164 S.E. 356, 170 Ga. 824. 

:I11.—^People ex rel. Whalen v. Shee¬ 
han, 25 N*.E.2d 602, 373 Ill. 79— 
Hill V. Allabaugh, 78 N.E.2d 127, 
333 HhApp. 602—^Price v. Price, 67 
N.B.2d 311, 329 Ill.App. 176—Peo¬ 
ple ex rel. Cal nan v. Weightman, 
246 in.App. 394. 

-liSL—State ex rel. Eastham v, Tray¬ 
lor, 29 So.2d 43, 210 La. 1003. 

Md.—^Barnard v. Barnard, 146 A 614, 
167 Md. 264. 

Miss.—Hayes v. Morgan. 164 So. 880. 

Mont.—State ex rel. Veach v. Veach, 
196 P.2d 697. 

Ohio.—In re Duffy, 68 N.E.2d 842, 78 
Ohio App. 16. 

Pa.—Commonwealth ex rel. McTlghe 
y. Lindsey, 40 A.2d 881, 156 Pa, 
Super. 660—Commonwealth ex rel. 
•Keenan v. Thomas, 30 A.2d 246, 151 
Pa,Super. 131—Commonwealth ex 
rel. Miller v. Barclay, 96 Pa.Super. 
•315—^Petition of Keich. 58 Pa.Dist. 
iSb Co. 61, 8 Monroe L.H. 86, 42 Sch. 
•Leg.Rec. 99—^In re Fleck, Quar. 
Sess., 69 Dauph.Co. 115—Common¬ 
wealth ex rel. Thorp, Com,Fl., 32 
Erie Co. 55—Commonwealth ex 
rel. Tablonski v. Cassago, ComJPl., 
22 Wash.Co. 112. 

Tex,—^Dewitt v. Brooks, 182 S.W.2d 
687, 143 Tex. 122—Cox v. Wicks, 
Clv.App., 203 S.W.2d 979, reversed 
on other grounds Wicks v. Cox, 
208 S.W.2d 878, 146 Tex. 489— 
Lanford v. Carruth, Civ.App., 186 
S.W.2d 368. 

.44 C.J. p 1242 note 8. 

Surviving parent may be denied 

.custody where such parent has for¬ 
feited the right to custody. 

Miss.—Stegall v. Stegall, 119 So. 802, 
151 Miss. 875. 

N.T.—^In re Thoemmes* Guardian¬ 
ship, 264 N.Y.S. 829, 238 App.Div. 
541. 

Tex,—Ochotorena v.' Galarza, Civ. 
App., 210 S.W.2d 473. 

-Utah.—Wallick v. yancp, 289 P, 103. 
76 Utah 209 ; 


The effect of forfeiture of a par¬ 
ent's preferential right to custody 
is to place the question of custody 
entirely on the basis of what ar¬ 
rangement will best serve the in¬ 
terests and well-being of the child.— 
Wallick V. Vance, supra. 

96- Ala,—^Daniels v. Trawick, 168 
So. 551, 232 Ala, 466—Blevins v. 
Underwood, 166 So. 801, 232 Ala. 
100—^Payne v. Payne, 118 So. 575, 
218 Ala. 330. 

Fla.—State ex rel. Bonsack v. Camp¬ 
bell. 184 So. 332, 134 Fla. 809. 

Md.—^Barnard v, Barnard, 145 A. 614, 
167 Md. 264. 

N.Y.—^In re Thoemmes* Guardian¬ 
ship, 264 N.Y.S. 829, 238 App.Div. 
541. 

Pa,—Commonwealth ex rel. McTighe 
V. Lindsey, 40 A.2d 881, 156 Pa, 
Super, 560—Commonwealth ex rel. 
Keenan v. Thomas, 30 A.2d 246, 
151 PaSuper. 131—^mmon wealth 
ex rel. Miller v. Barclay, 96 Pa; 
Super. 315 —CommonweaHh ex rel. 
Tablonski v. Cassago, Com.Pl., 22 
Wash.Co. 112. 

Tex—^Lanford v. Carruth. CivApp., 
186 S.W.2d 868. 

46 C.J. p 1242 note 11. 

XU treatment of wife 
[ (1) If mother is compelled to 

I leave matrimonial domicile due to ill 
treatment, court may deprive father 
I of authority over children.—State v. 
Elliott, 131 So. 28, 171 La, 306, 77 
AL.IL 314—46 C.J. P 1242 note 11 
Eal. 

(2) As between father and step¬ 
father seeking custody of child who 
had been awarded to mother by di¬ 
vorce decree, on mother's death, that 
mother obtained uncontested divorce 
decree from father on grounds of 
cruelty was to his discredit, and tri¬ 
al court properly took decree on its 
face value without going into all 
family affairs that led to it.—Chand¬ 
ler V. Whatley, 189 So. 751, 238 Ala. 
206. 

97. La,—State ex reL Burleigh v. 
Savoie, 145 So. 285, 176 La, 115. 

Pa.—Commonwealth ex reL v. Bahn, 
55 Pa,Dist. & Co. 682. 

98. Iowa.—Jensen v. Sorenson, 238 
N.W. 717, 211 Iowa 364. 

Consent in separation agreement 
Mother's conduct in consenting in 
separation agreement that father 
have custody of children was im¬ 
portant only as bearing on her fit¬ 
ness to be custodian of children, 
and, if she is fit guardian for them, 
and if their welfare demands that 
they be restored to her, court will 
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award custody to mother.—^People ex 
rel. Spreckels v. De Ruyter, 269 N. 
Y.S. 100. 150 Mlsc. 323. 

99. Ark.—Coulter v. Sypert, 96 S.W. 

467, 78 Ark. 193. 

46 CJ. p 1242 note IS. 

1- Ind.—Combs v. Gilley, 36 N.E.2d 
776, 219 Ind. 139. 

Kan.—McGrath v. Vail, 37 P.2d 8. 
140 Kan. 312. 

Ky.—^Johnson v. Cook, 120 S.W.2d 
676, 274 Ky. 841. 

Tex.—^Mitqhell v. Davis, Clv.App., 
205 S.W.2d 812. 

Wis.—In re Collentine, 254 N.W. 118, 
214 Wis. 619. 

46 C.J. p 1242 note 14. 

Pacts not amounting to nnsnitahilp- 
ity 

(1) In general.—^Markwell v. Per¬ 
ales, 69 N.W. 798, 95 Wis. 406—46 

C. J. p 1242 note 14 [a]. 

(2) When the utmost that is 
claimed by a father against the 
character of the mother Is that for a 
period of time preceding their sep¬ 
aration she denied him intercourse, 
that she committed perjury in the 
proceedings in which she was en¬ 
deavoring to secure the guardianship 
and the custody of her child and 
that she is of an unstable, change¬ 
able, and vacillating nature, these 
three facts, even If supported by the 
evidence, do not indicate that the 
mother is unsuitable to have the 
care and custody of the child.—^In re 
Thompson, 32 Hawaii 479. 

a. Ala.—Chandler v, Whatley, 189 
So. 761, 288 Ala. 206. 

Ariz.—^Bx parte Winn, 63 P.2d 198, 
48 Ariz. 629. 

Cal.—Ex parte White, 129 P.2d 706. 
64 CaJ[.App.2d 637—^In re Bens- 
field's Guardianship, 283 P. 112, 
102 CalApp. 446. 

D. C.—In re Stuart, 114 F.2d 825, 72 
APP.D.C. 389. 

Fla.—Minick v. Xllnick, 149 So. 483, 
111 Fla. 469. 

m.—^People ex rel. Whalen v. Shee¬ 
han, 25 N.B.2d 502, 878 Ill. 79— 
People ex rel. Yarmulnick v. Hoff, 
56 N.E.2d 324, 323 Ill.App. 535. 
Kan.—Jackson v. Jackson, 190 P.2d 
426, 164 Kan. 391. 

Ky.—Bard v. Bard, 173 S.W.2d 669, 
295 Ky. 254—Johnson v. Cook, 120 
S.W.2d 675, 274 Ky. 841. 

La.—State ex rel. Simpson v. Salter, 
31 So.2d 163, 211 X/a. 918—State 
ex rel. Conerly v. Sonier, 24 So.2d 
290, 209 La. 138—State ex rel. 
Landry v. Robin, 192 So. 349, 193 
La. 789—State ex rel. Castille v. 
Cooke, 164 So. 158, 183 lia. 404. 
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tmst* 

The unfitness which deprives a parent of the 
right to the custody of a child must be positive, 
and not merely comparative or speculative;^ the 
state cannot interfere with the right of unoffending 
parents to the custody of their children merely to 
better the moral and temporal welfare of the lat¬ 
ter and as long as parents properly exercise 
their duty, imder their natural right to rear, edu¬ 
cate, and control their children, their right to do 
so may not be interfered with solely because some 
other person or some institution might be deemed 
better for that purpose.® Unfitness of a parent to 
have custody of a child is not established by a mere 
showing that the parent has some faults or bad 
habits,*^ nor is such unfitness confined to the lack 
of moral and personal qualities;® in order to es¬ 


tablish unfitness it must be shown that provision 
for the child's ordinary comfort or intellectual and 
moral development cannot reasonably be expected 
at the parent's hands.® 

No inflexible rule can be laid down by which un¬ 
fitness may be determined, and each case must be 
decided on its own peculiar facts but it has been 
stated broadly that the requirement that the wel¬ 
fare of the child shall be the guide in awarding 
custody is satisfied if the parents are honest and 
respectable, with a disposition and the capacity to 
maintain and educate the child.^i The fitness or 
competency of a parent, however, is not the only 
criterion by which to judge whether he or she 
should be given custody of the child; there may 
be other considerations superseding the parent's 
fitness and competence.^® Where two persons are 


Mass.—Barry v. Sparks, 27 N.B.2d 
728, 306 Mass. 80, 128 A.LuH. 983. 
Miss.—^Ainsworth v. Boykin, 23 So. 

2d 297, 198 Miss. 756. 

Mo.—^Tomlinson v. French Institute 
of Notre Dame de Sion, App., 109 
S.W.2d 73—^Ruedlinger v. Rued- 
lingrer, 10 S.W.2d 324, 222 MoJ^pp. 
819. 

Neb.—^Etemson v. Hanson, 34 N.W.2d 
388, 160 Neb. 387—^Towle v. Towle, 
2 N.W.2d 636, 141 Neb. 21. 

N.Y.—People ex rel. Glendening v. 
Glendeningr, 10 N.Y.S.2d 17, 266 
App.Diy. 359, reversed on other 
grounds 22 N.E.2d 169, 281 N.Y. 
602—^In re Thoemmes* Guardian¬ 
ship, 264 N.Y.S. 829, 238 App.Dlv. 
541—^People ex rel, Plannagan v. 
Rigglo, 86 N.Y.S.2d 634, 193 Mlsc. 
930—Reimann v. Reimann, 39 N. 
Y.S.2d 485. 

Pa.—^In re Habeas Corpus of Brlslin, 
Com.Pl., 36 Luz.Ijeg.Reg. 212. 
Tenn.—Stubblefield v. State ex rel. 
Pjelstad, 106 S.W.2d 568, 171 Tenn. 
580—^Dunavant v. Dunavant, APP*y 
219 S.W.2d 910. 

Tex.—Sutter v. Yutz, Civ.App., 223 
S.W.2d 554, error dismissed. 

46 C.J. P 1243 note IS. 

A snnrlving parent may be denied 
custody where it clearly appears 
that such parent is unfit for the 
child’s custody and its welfare for¬ 
bids the award of Its custody to 
such parent. 

Hawaii.—In re Herllhy, 38 Hawaii 
106. 

La.—Davis v. Willis, 124 So. 129, 169 
La. 13. 

Okl.—^In re Guardianship of Hight, 
148 P.2d 475, 480. 

''TTnAtness” defined 

Mass.—^Richards v. Forrest, 180 N. 

B. 508, 510, 278 Mass, 547. 

8. Ky.—^Baker v. Coleman, 17 S.W. 

2d 417, 229 Ky. 473, 

La.—State ex rel. Conerly v. Sonier, 
24 So.2d 290, 209 La. 188—State ex 


rel. Landry v. Robin, 192 So. 349, 
193 La. 789. 

46 CJ. p 1243 note 16. 

4. Ala.—Corpus Juris quoted in 
Port V. Fort, 18 So.2d 870, 871, 246 
Ala. 83—Corpus juris quoted in 
Esco V. Davidson, 193 So. 308, 309, 
238 Ala. 653—Corpus juris quoted 
in Chandler v. Whatley, 189 So. 
751, 753, 238 Ala. 206. 

Okl.—Scroggin v. Griffin, 94 P.2d 244, 
186 Okl. 456—Sherrick v. Butler, 
63 P.2d 1097, 176 Okl. 638—Jami¬ 
son V. Gilbert, 135 P. 342, 38 Okl. 
751, 47 L.R.A,N.S., 1133. 

46 C.J. p 1243 note 17. 

FaRure to dtialUY as tutor 
Father’s failure to qualify as nat¬ 
ural tutor of minor child, where child 
was not shown to have any property 
or rights to be protected or admin¬ 
istered, so that there was no appar¬ 
ent occasion for the father so to 
qualify, was no ground for denying 
him child’s custody.—State ex rel. 
Burleigh v. Savoie, 146 So. 286, 176 
La. 116. 

5. N.Y.—People ex rel. Harris v. 
Com’r of Welfare of City of New 
York, 70 N.Y.S.2d 389, 188 Misc. 
919. 

46 C.J. p 1230 note 9. 

8. Neb.—^Boucher v. Dittmer, 88 N. 

W.2d 401, 161 Neb. 580. 

Wash.—^In re Hudson, 126 P.2d 766, 
13 Wash,2d 673. 

7. Okl.—Sherrick v. Butler, 63 P. 
2d 1097, 175 Okl. 538. 

Qamblihg 

Mother would not be denied cus¬ 
tody of a minor child on alleged 
ground of unfitness because of gamb¬ 
ling, where there was no evidence 
that the child had knowledge of the 
mother's alleged conduct or that the 
child was harmed thereby.—Oraf v. 
Oraf, 47 N.Y.S.M 45. 

8. Mass.—Stinson v. Meegan, 67 N. 
B.2d 465, 319 Mass. 682—Stinson 
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V. Meegan, 62 N.B.2d 113, 318 
Mass. 459. 

Wash.—Maple v. Maple, 189 P.2d 976, 
29 Wa8h.2d 858. 

9. Ark.—Trannum v. George, 201 S. 

W. 2d 1016, 211 Ark. C65. 

Okl.—Scroggin v. Griffin, 94 P.2d 244, 
185 Okl. 456—Sherrick v. Butler, 
63 P.2d 1097, 175 Okl. 638—Brooks 

V. Preston, 273 P. 345, 134 Okl. 272. 

18. Ala.— Corpus JUrls quoted la 
Bsco V. Davidson, 193 So. 308, 309, 
238 Ala. 653— Corpus Juris quoted 
la Chandler v. Whatley, 189 So. 
751, 763, 238 Ala. 206. 

Ky.—Moore v. Smith, 14 S.W.2d 1072, 
228 Ky. 286. 

46 C.J. p 1243 note 20. 

Beasoaableaess of standard 
The standard for a determination 
as to whether or not a parent is 
“suitable to the trust”, within stat¬ 
ute giving surviving parent right to 
custody of child if suited to the 
trust, cannot be made unreasonable. 
—Hunkier v. Collett, 212 S.W.2d 286, 
307 Ky. 722 —^Moore v. Smith, 14 S. 
W.2d 1072, 228 Ky. 286. 

Facts held act to tthow uafltaess 

(1) Generally.—Jackson v. Jack- 
son, 190 P.2d 426, 164 Kan. 391— 
46 CJ’. p 1243 note 20 Cb]. 

(2) Father's failure to visit or 
communicate with his minor child 
for over a year while he was in the 
Coast Guard Reserve did not estab¬ 
lish unfitness to have custody of the 
child.—Stinson v. Meegan, 67 N.E. 
2d 465, 319 Mass. 682. 

(3) A father cannot be deprived of 
custody of children because of a 
poor war record.—^People ex rel. 
Geismar v. Geismar, 54 N.Y.S.2d 747. 
184 Mlsc. 897. 

11. Mont.-^In re Bourquln, 290 P. 
250, 88 Mont 118. 

12. Ark.—Tucker v. Tucker, 180 S. 

W. 2d 671, 207 Ark. 369—Massey v. 
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equally entitled and fit to have custody of the child, 
preference will be given to the one indicated by the 
wishes of a deceased parent.^^ 

In a contest between the parents, where, under 
the rules discussed supra § 11, neither parent has 
a superior right to custody, custody should be 
awarded to the parent better equipped morally and 
otherwise to care for the child.^^ In such a con¬ 
test, the court will not be controlled by any con¬ 
sideration of merit or blame, reward or punish¬ 
ment, of either parent, except as such considera¬ 


tions may reflect on the fitness of the parties to 

rear the child properly.^5 

Abandonment or failure to provide for child- 
In accordance \vith the general rule that the com¬ 
petency, character, and conduct of the parties are 
to be considered in determining who shall have cus¬ 
tody of the child, a parent may, under the princi¬ 
ples of the common law, confirmed in many juris¬ 
dictions by statute, forfeit his right of custody by 
abandonment or failure to provide for the child^® 
if such failure is coupled with the ability to main- 


Flinn, 128 S.W.2d 1008. 198 Ark. 
279. 

X.M.—-In re Hogue, 70 P.2d 764, 41 
X.M. 438. 

X.Y.—Petition of Stuart. 20 N.B.2d 
741, 280 N.T, 245. 

Tex,—^Robinson v. Wampler, Civ. 

App., 202 S.W.2d 600. 

46 C.J. P 1240 note 80. 

13. N.D.—^Raymond v. Gevlng, 20 N. 
W.2d 336, 74 N.D. 142. 

14. Ark.—Smith v. Smith, 212 S.W. 
2d 10, 213 Ark. 636—Tilley v. Til¬ 
ley, 198 S.W.2d 16S, 210 Ark. 850— 
Reynolds v. Tassin, 192 S.W.2d 984, 
209 Ark. 890. 

Ga.—^Attaway v. Attaway, 22 S.£.2d 
50, 194 Ga. 448. 

N.T.—^People ex rel. Lewisohn v. 
Spear, 20 N.Y.S.2d 249, 174 Mlsc. 
178—Darlington v. Cobb, 239 N.T. 
S. 301, 186 Misc, 668—^Bx parte 
Hordes, 52 N.T.S.2d 410—^Applica¬ 
tion of Eckstrom, 16 N.Y.S.2d 158, 
affirmed 17 N.T.S.2d 620. 258 App. 
Div. 939, appeal denied 18 N.Y.S.2d 
741, 268 App.Div. 1053. 

Ohio.—In re Kincaid, 17 Ohio Supp. 
197. 

Pa.—Commonwealth ex rel. Batturs 
V. Batturs, 60 A.2d 610, 162 Pa- 
Super. 673—Commonwealth ex rel. 
Bock V. Bock, 48 A.2d 133, 159 Pa. 
Super. 169—Commonwealth ex rel. 
Machain v. Machain, 42 A.2d 88, 
167 Pa.Super. 113—<3ommoiiwealth 
ex rel. Martocello v. Martocello, 26 
A.2d 865, 148 Pa.Super. 562—Com¬ 
monwealth ex rel. Davis v. Davis, 
97 Pa.Super. 442—Commonwealth 
ex rel. v. Bishop, 63 Pa.Dist. & Co. 
182, 69 Dauph.Co. 20—Common- ^ 

wealth V. JaOkson, Com.Pl., 27 Del. 
Co. 536—Commonwealth ex rel. v. 
Crandall. Com.Pl.. 28 EHe Co. 137— 
Commonwealth ex rel. Smith v. 
Fitzpatrick, Com.Pl., 19 Northumb. 
Leg.J. 91—Commonwealth ^ rel. 

, Snyder v. Snyder, Com.Pl., 19 
Northumb.Leg.J. . 32—C o m m o n - 
we^th ex rel. Schoennagel v. Scho- 
ennagel, Coin.Pl., 38 LiUZ.Iieg.R6g. 
164. 

Tex.—Worden v. Worden, Civ.Ap 5 ., 
222 S.W.2d 264, reversed on other 
grounds. Sup., 224 S.W.2d 187. 
IHmsetioiL of eonxt 
As between parent a court'hasvery 


broad discretion, looking always to ' 
child’s best interest, and may award 
child to one parent, even though 
other parent may not be an unfit per¬ 
son to exercise custody, or has not 
otherwise lost right of custody.— 
Hill V. Rivers, 37 S.B.2d 886, 200 Ga. 
354. 

Facts entitUiLg mother to custody 
Where there was not a scintilla 
of evidence against mother’s moral 
character and she had maintained 
undenylng devotion to daughter, and 
father had no home of his own and 
his past conduct demonstrated that 
he was unstable, erratic, and highly 
emotional, mother was entitled to 
custody of daughter.—Crowell v. 
Crowell, 198 P.2d 992, 184 Or. 467. 

Facts entttUng father to custody 
Custody of sons, four and one-half 
and three years of age, was properly 
awarded to father who because of 
circumstances of his emplosrment 
was able to provide for them a bet¬ 
ter home with him than could be pro¬ 
vided by wife with the assistance of 
such contributions as could reason¬ 
ably be required of father, particu¬ 
larly where it appeared mother was 
more devoted to furthering Interests 
of her religious sect than to dis¬ 
charge of her obligations toward 
children.—Commonwealth ex rel. 
Derr v. Derr, 25 A.2d 769, 148 Pa. 
Super. 611. • 

15. Ohio.—^In re Kincaid, 17 Ohio 
Supp. 197. 

15. nL—^Price v. Price, 67 N.E.2d 
Sll, 329 IllJlpp. 176—People ex rel. 
Tarmulnlck v. Hoff, 66 N.B.2d 324, 
323 IlLApp. 535. 

Miss.—^Ainsworth v. Boykin, 23 So.2d 
297, 198 Miss. 766. 

Mont.—State ex rel. Veach v. Veach, 
195 P.2d 697. 

N.J.—Schnatter v. Schnatter, 19 A. 

2d 642, 129 N.J.Bq. 373. 

Pa.—Adoption of McGill, 49 Pa-BlsL 
& Co. 374—Adoption of Budziak, 
Orph., 28 Brie Co. 195. 

Tex.—^Mitchell v. Davis, Civ.App., 206 
■ S.W.2d 812. 

Utah.—^Wallick v. Vance, 289 P. 103, 
76 Utah 209.. 

46 CLJ. P 1244 note 25« 
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**When . . . the natural par¬ 
ents so far fail to discharge these 
obligations as to manifest an aban¬ 
donment of the child and the renun¬ 
ciation of their duties to it, it then 
becomes the policy of the law to in¬ 
duce some good man or woman to 
take the waif into the bosom of their 
home, and, when they have done so 
and, through their attentions to it, 
have learned to love it as if it were 
their very own child, this bond of 
affection will not then be severed, al¬ 
though the natural parent may later 
repent his breach of the laws of na¬ 
ture and of the State and offer to 
resume the duties and obligations 
which he should never have ceased 
to perform.”—Grinder v. Harrell, 188 
S.W.2d 307, 808, 208 Ark. 947—Han¬ 
cock V. Hancock, 180 S.W.2d 1, 8, 198 
Ark. 652—^Holmes v. Coleman, 111 
S.W.2d 474, 476, 196 Ark. 196. 

Wliat oonstitiites abaadoumeiLt 

<1) Abandonment of child may oc¬ 
cur by conduct evincing a settled 
purpose to forego all parental du¬ 
ties and relinquish all parental 
claims, but abandonment involves 
more than mere temporary absence 
or even temporary neglect of par¬ 
ental duty.—Commonwealth ex rel. 
Lamberson v. Batyko, 48 A.2d 364, 
157 Pa.Super. 389. 

(2) The statutory notion of aban¬ 
donment of a child imports any con¬ 
duct on the part of the parent which 
evidences a settled purpose to forego 
all parental duties and relinquish all 
parental claims to the child.— 
parte Malley, 28 A.2d 618, 132 N.J.Bq. 
434. 

CircnmBtaiLoes amomtlng to abasia 
doaunent , 

Where a parent, without just 
cause, deserts his infant child for 
such a length of time and under such 
circumstances as to show an intent 
to evade the duty of rekring child 
or a callous indifference, to Ite wants, 
parent Is guilty of such abandon¬ 
ment of child as to bar his right to 
reclaim child’s custody from any per¬ 
son who. may have ministered to 
child during period of desertion.— 
McAdams v. McFerron, 178 Bo. 333 
180 Miss. 644. 
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tain and provide for It has, however, been 

held that a dear and strong case must be made in 
order to sustain a contention that a father has lost 
his right of custody by reason of failure to provide 
necessaries.!^ 

Ability to support and educate. The ability of 
a parent to support and educa/te the child is to be 
considered in determining custody,!^ but is not con- 
trolling.20 Accordingly, custody of a child may 
be denied to a parent who is unable to afford it 
the necessary care, support, and education but 
the mere poverty of the parents, if they are other¬ 
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wise competent, is seldom, if ever, sufficient ground 
for depriving them of their natural rights to the 
custody of their children^^ unless it entails particu¬ 
lar hardships on, and neglect of, the children.2^‘ 

Immoral character. A parent may be denied the 
custody of a child because of bad moral charac- 
ter2*i or reputation.^S The immorality, however, 
must be of so gross a character that the morals of 
the child would be seriously endangered,26 and 
proof of a lapse from moral standards^^ or of one 
immoral act^s does not conclude the parent’s right. 
Adultery of a father or mother may,2® but does not 


Cironmstanoes not amounting to 
al)anaonm«nt 

(1) Generally. 

Ark-—^Hancock v. Hancock, 130 S.W. 
2d 1, 198 Ark. 662. 

Ga.—Rally v. Smith, 42 S.E.2d 491, 
202 Ga. 185. 

Hawaii.—^In re Thompson, 82 Hawaii 
479. 

Iowa.—^In re McFarland’s Guardian¬ 
ship, 239 N.W. 702, 214 Io.wa 417. 
La.—State ex rel. Eastham v. Tray¬ 
lor, 29 So.2d 43, 210 La. 1003. 

H.Y.—^People ex rel. Hausler v. Steg- 
meier, 267 N.T.S. 428, 240 App.Div. 
901, affirmed 191 N.B. 626, 264 N.T. 
483. 

Ohio.—In re Buity, 68 H.R2d 842, 78 
Ohio App. 16. 

Pa.—Commonwealth ex rel. Cum¬ 
mings V. Nearhoof, 16 A.2d 629, 141 
Pa.Super. 681. 

46 C.J. p 1244 note 26 [h]. 

(2) Father’s transfer of child to 
his sister for temporary care after 
his wife’s death did not constitute 
abandonment.—^In re Baldwin’s 
Guardianship, 278 P. 1078, 130 Or. 
206. 

(3) Fact that father permitted 
child born after separation from wife 
to remain with Child’s mother did not 
show such abandonment of child as 
would warrant depriving father of 
his presumptive right to custody of 
child after mother’s death.—Grinder 
V. Harrell, 188 S.W.2d 307,. 208 Ark. 
947. 

(4) Mother who was awarded cus¬ 
tody of minor child by divorce de¬ 
cree was not guilty of abandonment 
of child by leaving child temporarily 
in care of her parents where child 
had lived with her for six years fol¬ 
lowing divorce, while mother visited 
in another state where she remar¬ 
ried and temporarily resided, and 
purpose of living child with grand¬ 
parents was to permit its attendance 
in school . to which it was accus¬ 
tomed.—^Ex parte Honaker, 61 P,2d 
702. 178 OkL 60. 

(6) Fact that* mother permitted 
child to remain with grandmother 
and aunt for a time while mother 
was employed In another city did not 
constitute abandonment, so as to fol:- 


feit mother’s right to custody and 
control of child.—Commonwealth ex 
rel. Lamberson v. Batyko, 43 A.2d 
364, 16 Fa.Super. 389. 

17. Md.—Cockerham v. Children’s 
Aid Soc. of Cecil County. 43 A.2d 
197, 185 Md. 97. 

Pa.—Commonwealth v. Perry, Com. 
PL. 34 DeLCo. 63. 

VTash.—^Penney v. Penney, 276 P. 710, 
161 Wash. 328. 

46 C.J. p 1244 note 26. 

18. Ga-—^Brown v. Newsome, 14 S. 
E.2d 470, 192 Ga. 43. 

19. Iowa.—Jensen v. Sorenson, 233 
N.W. 717, 211 Iowa 364. 

Ky.—Moore v. Smith, 14 S.W.2d 1072, 
228 Ky. 286. 

N.J.—Starr v. Gorman, 40 A.2d 664, 
136 N.J.B<1. 105. 

20. Iowa.—Jensen v. Sorenson, 233 
N.W. 717, 211 Iowa 364. 
miteraoy of father, promising un¬ 
der oath to send child to school and 
church, was not ground for denying 
him child’s custody.—State ex rel. 
Burleigh v. Savoie, 145 So. 285. 176 
La. 115. 

21. Ala.—Campbell v, Sowell, 169 
So. 818, 230 Ala. i09—Butler v. 
Butler, 134 So. 129, 222 Ala. 684. 

46 C.J. P 1243 note 21. 

”While we recognize as a general j 
rule the rights of the parents are to 
be respected as to the care, custody, 
and control of their minor children, 
still where it appears . . . that 
the parents are unable to properly 
care for them, the welfare of the 
children is the paramount considera¬ 
tion.”—Ex parte^ Flora, 29 P.2d 498, 
499, 84 Utah 143, followed in In re 
Flora’s Guardianship, 29 P.2d 499, 
84 Utah 146. 

22. Md.—Cockerham v. Children’s 
Aid Soc. of Cecil County, 43 A.2d 
197, 186 Md* 97. 

Minn.—State ex rel. Merritt v. El- 
dred, 29 N.W.2d 479,' 225 Minn. 72— 
State ex rel.'Fossen v. Hitmcui, 205 
N.W. 267, 164 Minn. 373. 

Or.—^In re Baldwin’s Guardianship, 
278 P. 1078, 180 Or. 206. 

Tex.—^Reynolds v. Raybom, Civ.App., 
116 S.W.2d 886. 

46 C.J. p 1244 note 22.. 
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”To say that the parent has the 
right to rear his child in decent pov¬ 
erty is but to acknowledge that the 
right to share the lot of those of 
whom the child is part is more 
fundamental than the measure of the 
lot itself.”—^Reynolds v. Bavidow, 27 
So.2d 691, 692, 200 Miss. 480. 

“Manifestly, the expression Wel¬ 
fare of the child* [as used in the 
statute] was never intended to penal¬ 
ize a parent because he may not be 
financially able to provide his child 
with the comforts and advantages 
which more fortunate parents may 
provide for their children.”—^In re 
Bourauin, 290 P. 250, 251, 88 Mont 
118. 

Arrangements for support 

Mother’s inability to provide finan¬ 
cially for children did not defeat her 
right to custody, where she had 
majde arrangements for support— 
People ex rel. Woolston v. Woolston, 
239 N.T.S. 186, 135 Mlsc. 320. 

23. Ga.—Sloan v. Jones, 62 S.B. 21, 
130 Ga. 836. 

46 aJ. p 1244 note 23. 

24. Ky.—^Moore v. Smith, 14 S.W.2d 
1072, 228 Ky. 286. 

La.—Succession of Tate, 123 So. 590, 
168 La. 834. 

Ohio^—^In re Kincaid, 17 Ohio Supp. 
197. 

46 C.J. P 1244 note 28. 

25. Tex.—^Plahn v. Bribred, 83 S.W. 
867, 36 Tex.CivA.pp. 600. 

46 C.J. P 1245 note 29. 

26. Tex.—Greenlaw v. Bilworth, 
Com.App., 299 S.W. 876. 

46 C.J. p 1246 note 30. 

27. Ohio.—In re Kincaid, 17 Ohio 
Supp. 197. 

Pa.—Commonwealth ex rel. Bock -v. 
Bock, 48 A2d 133, 159 Pa.Super. 
169—Commonwealth ex rel. Maxtor 
cello V. Martocello, 25 A.2d 865, 148 
Pa Super. 562—Commonwealth ex 
rel. , Snyder v. Snyder, Com.PL, 19 
Northumb.Leg.J. $2. 

28. Ala—^Whitten v. Whitten, 108 
So. 751, 214 Ala 653. 

29. N.T.—^Reimann Reimann, 39 

N.Y.S.2d 486. 
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necessarily, 30 constitute ground for depriving him 
or her of the custody of a child, according to the 
circumstances of the particular case. 

Intemperance; addiction to drugs, Intemper- 
ance^i or addiction to drugs^^ may render the par¬ 
ent unfit to have the custody of a child. However, 
a parent’s occasional use of intoxicants^^ in ex¬ 
cessive amounts,3 4 or even the habitual use there¬ 
of, if it does not materially interfere with his busi¬ 
ness habits or make his association dangerous to 
his family,35 is not of itself sufficient ground for 
den3ring him such custody; and it has been held 
that the parents of a child are entitled to recover 
its possession from a charitable institution although 
the father is addicted to the excessive use of in- 
toxicants.33 

Misuse of, or cruelty to, the child may be groiuid 
for depriving the parent of the right to the cus¬ 
tody 37 even though such cruel treatment is in¬ 
flicted as punishment for misconduct ;38 but mere 
acts of harshness, not such as would be injurious 
to the health of a child, -will not warrant the re¬ 
moval of the child from his custody.39 A father 


who fails to protect his children from the cruelty of 
a stepmother is not entitled to their custody 
but he cannot be deprived of such custody because 
of cruel or unlawful punishment inflicted by the 
stepmother in his absence unless it appears that 
he encouraged such ill treatment.^^ 

Past unfitness. A parent who is, at the time when 
the question arises, a suitable and competent per¬ 
son to have the custody of the child will not be 
refused such custody because at some time in the 
past his conduct, habits, health, or circumstances 
"were such that he would not then have been a prop¬ 
er custodian.‘*3 However, a mere promise to re¬ 
form is not sufficient to entitle a parent to cus¬ 
tody ;43 and mere abandonment of a habit ren¬ 
dering a parent unfit does not entitle the parent to 
custody until the abandonment is tested by time 
and found complete.^^ 

Residence and surroundings. In awarding the 
custody of a child, the court may consider the pro¬ 
spective home surroundings and environment of¬ 
fered by the contending parties.^® Thus an im¬ 
portant consideration is the fact that awarding cus- 


Pa.—Commonwealth ex rel. Aikens v. 

Aikens, Com.PI.. 29 Erie Co. 142. 

46 C.J. P 1245 note 32. 

Open adnlterv 

If the father of a child has been 
living in open adultery, the father 
should not be awarded custody of the 
child, over objection of the mother. 
—Commonwealth ex rel. Martocello 
V. Hartocello, 25 A.2d 855, 148 Pa. 
Super. 562. 

30; N.Y.—^People ex rel. Qeismar v. 
Geismar, 54 N.T.S.2d 747. 184 Misc. 
897. 

Ohio.—^In re Elincaid, 17 Ohio Supp. 
197. 

Pa.—Commonwealth ex rel. Martocel¬ 
lo V. Martocello, 25 A.2d 855, 148 
Pa.Super. 562—Commonwealth ex 
rel, Minnich v. Minnich, Com.PI., 
58 Dauph.Co. 176—Commonwealth 
ex rel. Aikens v. Aikens. Gom.Pl., 
29 Erie Co. 142. 

46 C.J. p 1245 note 83. 

Surviving parent 

Mother’s Iznmoral conduct in living 
as wife of another after separation 
was not sufidcient to deny her cus¬ 
tody of children after father’s death. 
—^People ex rel, Woolston v. Wool- 
ston, 239 N.7.S. 185, 135 Misa 320. 

81. Ky.—^Baker v, Coleman, 17 S.W. 

2d 417, 229 Ky. 473. 

46 C.J, p 1245 note 38. 

32. N.Y.—^Darlington v. Cobb, 239 
N.Y.S. 301, 135 Misc. 668. 

33. Ala.—^Montgomery v. Hughes, 58 
So. 113, 4 Ala.App. 245. 

3A« Wash.—^In re Kneeland’s Guard¬ 
ianship, 204 P. 562, 160 Wash. 64. 


35. Ala.—^Bryan v. Bryan, 34 Ala. I 
516. 

36. Wash.—^Iiovell v. House of Good 
Shepherd, 37 P. 660, 9 Wash. 419, 
43 Am.S.B. 839. 

37. D.C.—In re Stuart, 114 P.2d 825,1 
72 APP.D.C. 389. 

HI.—^People ex rel. Yarmulnick v, 
Hoff. 66 N.B.2d 824, 323 Ill.App. 
535. 

Mont—State ex rel, Veach v. Veach, 
195 P.2d 697. 

46 C.J. p 1223 note 66, p 1245 note 

34. 

38. Ga,—^Turpin v. Brown, 154 S.B. 
356, 170 Ga. 824. 

39. Mich,—Partch v. Baird, 199 N. 
W. 692, 227 Mich. 660. 

46 C.J. P 1245 note 85. 

40 . La.—Dean v. Mizell, 106 So. 634, 
159 La. 975. 

41. Ohio.—^Matter of Muench, 20 
Ohio Cir.Ct 350, 11 Ohio Cir.Dec. 
124. 

42 . Ala—^Moss v. Ingram, 20 So.2d 
202, 246 Ala 214. 

Cal.—^Munson v. Mimson, 166 P.2d 
268, 27 Cal.2d 659—In re Case’s 
Guardianship, 135 P.2d 681, 57 Cal. 
App.2d 844—^In re Bensfleld’s 
Guardianship, 283 P. 112, 102 Cal. 
App. 445. 

Ind.— Corpus Juris cited in Duck¬ 
worth V. Duckworth, 179 H.B. 773, 
776, 203 Ind. 276. 

Tex.—^Frazier v. Cowart, Oiv-App., 
191 S.W.2d 94. 

46 CJ. p 1245 note 42. 

Former inability to support the 
I 6hild does not forfeit parents’ right 
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of custody.—^Adair v. Clure, 266 N.W. 
658, 218 Iowa 482—i6 C.J. p 1245 note 
42 [c]. 

Former adultery 

Ohio.—^In re Edncaid, 17 Ohio Supp. 
197. 

46 C.J. p 1245 note 42 [b]. 

Bemarrlage of father and estate 
lishment of a new home may entitle 
him to custody of child placed in 
the care of others after its mother 
died.—Commonwealth v. McGee, 167 
A 345, 103 .PaSuper. 12—Common¬ 
wealth ex rel. Miller v. Barclay, 96 
PaSuper. 315. 

43. Iowa—^Lally v. Fitz Henry, 51 
N.W. 1155, 85 Iowa 49, 16 L.R.A 
681. 

44. Pa—Commonwealth v. Smith, 1 
Brewst. 547. 

BedUirement by court 
Where by a juvenile court order 
custody of minor child was awarded 
for portion of year to child’s paternal 
grandparents and for remaining por¬ 
tion of year to child’s maternal 
srrandparents on ground that child 
was dependent and neglected, and 
thereafter child’s father filed a pe¬ 
tition to obtain custody of the child 
on ground of change of conditions, 
requiring the father to conduct him¬ 
self **becomingly” for ten months be¬ 
fore such custody would be given 
was not an abuse of discretion in 
view of previous finding of father’s 
unfitness and other evidence.—State 
V. Sorensen, 132 P.2d 182, 102 Utah 
474. 

45. Ky.—Sanders y. Felzman, 213 S. 
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tody to one of the parties will permit the child to 
be reared with its own next of kin and in the com¬ 
panionship of its siblings.'*^ 

Violation of a law, where it is not evil in itself 
but is merely malum prohibitum, is not ground for 
depriving the violator’ of his child’s custody.'*^ 
The fact, voluntarily admitted by a mother, that 
she committed perjury in the matter of past adul¬ 
terous relations does not establish her unfitness for 
the custody of her child as a matter of law; it 
is a matter to be weighed with all the other evi- 
dence.^^ 

Other particular considerations* A wife who de¬ 
serts her husband without just cause has been held 
not entitled to the custody of their children as 
against the father.^® The right to the custody of 
the child may be forfeited by the want of good 
faith 'in the application to the court to obtain the 
custo^, and on its being shown that the parent 
lias some motive other than consideration for the 
•welfare of the child.50 

Effect of Eelingniahmeiit ot Surrender of 
Custody 

Where parents have, by agreement or otherwise, re- 
llnqtlfstied or surrendered the custody of a child to third 
•persons, 1»ut at some later time demand return of the 
child, whether the court will permit custody to remain 
such third persons or will require that It be turned 


over to the parents depends 6H Which ddUrdd Will opefAte 
for the best interests and welfare of the child. 

Whether or not an agreement by a parent to give 
the custody of a child to a third person is legally 
binding, discussed supra § 11, it may be considered 
by the court in determining the question of custody 
as shedding light on the relations of the parties 
and their feelings for the child and thus assisting 
the court in the exercise of its discretion and, 
where such an agreement is treated as valid, it be¬ 
comes the duty of the court to weigh the parent’s 
primary and natural right to custody, as qualified by 
the agreement, as against the child’s welfare.52 

Such an agreement, even where it is held invalid 
as a transfer of the legal custody, is often given 
effect when the welfare of the child is thereby pro- 
moted®^ or the restoration of custody to the par¬ 
ent would result in serious detriment to such wel¬ 
fare and the court may well refuse to allow a 
parent who, by agreement or otherwise, has trans¬ 
ferred or relinquished his right of custody to re¬ 
claim the child from those to whom it has been 
surrendered, where the latter have had the custody 
for a considerable time and there has "grown up 
a reciprocal affection between them and the child, 
so that such condition of affairs cannot be dis¬ 
turbed by a forced separation without risking the 
happiness and best welfare of the child,^5 although 


W.2a 428, 508 25—Moore v. 

smith. 14 S.W,2d 1072, 228 Ky. 286. 
N.Y.—Coughlin v. Coughlin, 48 N.Y, 
S.2d 228, 267 App.I>lv. 994—In re 
VentQ, 300 N.Y.S. 896, 253 App; 
Div. 742. 

Ohio.—In re Kincaid, 17 Ohio Supp. 
197. 

Pa.—Commonwealth ex rel. Gold- 
baum V. Goldbaum, 53 A.2d 746, 161 
Pa.Super. 131—Commonwealth ex 
rel. Kdwards v. Smith, Com.Pl., 4 
Chest.Co. 250—Commonwealth ex 
rel. Lyter v. Wltmer, Com.Pl,, 53 
Dauph.Co. 377—Commonwealth ex 
rel. V. Crandall, ComJPl., 23 Erie 
Co. 137. 

'Wash.—Ex parte Day, 65 P.2d 1049, 
189 Wash. 368. . 

•46. Mass.—Stinson v. Meegan, 62 N. 

E.2d 113, 318 Mass. 459. 

'Pa.—Commonwealth ex rel. Beese v. 
Mellors, 33 A.2d 516, 152 Pa.Super. 
596. 

"Wash.—State. ^ rel. Cummings v. 

Kinne, 111 P.2d 222, 8 Wash.2d 1. 
'47. Cal.—In re Case's Guardianship, 
135 .P.2d 681, 57 CaIA.pp.2d 844. 

■ La.—State ex rel. Burleigh v. Bavole, 

145 So. 285, 176 La. 115. . 

Vblawfia sale of whisky is not 
.•ground for depriving seller of his 

■ child's custody as involving moral 
turpitude.—State ex rel.' Burleigh v. 
.Savoie, supra. 


4B. Cal.—^In re Jones* Guardianship, 
194 P.2d 141, 86 Cal.App.2d 35. 

49. Mass.—Sherrer v. Sherrer, 69 N. 
E.2d 801, 320 Mass. 351, reversed 
on other grounds 68 S.Ct 1087, 334 

U. S. 348, 92 L.Bd. 1429. 

46 CJ. P 1244 note 27. 

Leaving for foreign divorce 

With respect to right of wife, at¬ 
tempting to obtain foreign divorce, 
to custody of child, justification for 
leaving husband, is material only if 
there was a bona fide change of resi¬ 
dence on the pan of the allegedly 
wronged spouse.—^People ex rel. Glen- 
dening v. Glendening, 19 N.Y.S.2d 
693, 259 App.Div. 384, afllrmed 29 N. 
E.2d 926, 284 N.Y. 598. 

Befosal to follow husband 
A father residing in one state had 
right to custody of child, and not 
mother who deserted father by fail¬ 
ing to follow and live with the fa¬ 
ther but continued to reside In an¬ 
other state.—^People ex rel. McGrath 

V. Gimler, 60 N.Y.S.2d 622, affirmed 
62 N.Y.S.2d 846, 270 App.Div. 949, ap¬ 
peal denied 63 N.Y.S.2d 836, 270 App. 
Div. 1020. 

sa La.-^tate v. Trahan, 51 So. 216, 
125 La. 312. 

51- Ala.—Stifflemire v. Williamson, 
34 So.2d 685, 250 Ala. 409—Greene 

V. Greene, 80 So.2d 444, 249 Ala. 
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155—Corpus Juris olted in Jackson 
V. Farmer, 24 So.2d 130, 132, 247 
Ala. 298—^Blevins v. Underwood, 
166 So. 801, 232 Ala. 100—Campbell 
V. Sowell, 159 So. 813, 230 Ala. 199 
—^Payne v. Payne, 118 So;’ 675, 218 
Ala. 330. 

Mo.—Williams v. Williams, App., 205 
S.W.2d 949. 

Mont.— Corpus Juris cited in Haynes 

V. Pillner, 75 P.2d 802, 806, 106 
Mont. 59. 

Okl.—Osburn v. Roberts, 169 P.2d 
293, 197 Okl. 206. 

Tex.—^French v. Hux Clv.App., 54 S« 

W. 2d 539, error refused. 

46 C.J. p.1248 note 68. 

52. Ky.—^Belderea v. Jones, 216 S. 
W.2d 39, 309 Ky. 66—^Bishop v. 
Bishop, 38 S.W.2d 657, 238 Ky. 702. 

63. Iowa.—Smidt v. Benenga, 118 N. 

W. 439, 140 Iowa *399. 

46 C.J. p 1248 note 69. 

54. N.Y.^—People v, Strohsahl, 222 
N.Y.S. 319, 221 AppJDiv, 86. 

55. Al€u—^Ferguson v. Knight, 2 So. 
2d 902, 241 Ala. 890—Payne v. 
Payne. 118 So. 575, 218 Ala. 830. 

Ark.—Graves v. French. 191 S.W.2d 
590, 209 Ark. 664—^Johnston v. 
Lowery, 25 S.W.2d 486. 181 Ark. 
284 

Fla.-Hart'v. Howell, 19 So.2d 817, 
154 Fla. 878—^Myers v. Stewart, 
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this rule has been held inapplicable where a child 
has been surrendered to a corporation^® or where 
there has been a break in the continuity of the 
custody of the person to whom the child was sur- 
rendered.®"^ In some cases the foregoing rule is 
expressly based on the doctrine of estoppel,®^ while 
in others it is predicated on the idea that the re¬ 
linquishment of custody operates merely to show 
that the parent is so unmindful of his obligations 
as to be unfit to have the custody of the child.®^ 
The fact that the child has not yet arrived at an 
age where it would be emotionally disturbed by 
transferring it to a new home is not controlling 
in determining, whether the parent should recover 


the child’s custody.®® 

On the other hand, even where agreements sur¬ 
rendering custody of minor children are held legal, 
as discussed supra § 11, such an agreement will 
not be enforced where the welfare of the child 
demands that the parent resume its custody 
and as a general rule a parent’s transfer or relin¬ 
quishment of his right of custody will not be en¬ 
forced to the detriment of .the child, but the court 
will take the child away from the person to whom 
the parent has surrendered it, even though such per¬ 
son has had the care and custody of the child for 
some time, and restore the custody to the parent, 
where it dearly appears that such a course will be 


157 So. 499. 117 Fla, 178—Ward v. 
Cannon, 167 So. 335, 117 Fla. 139. 

Ga.—^Bntts v. Griffith, 5 S.R2d 907, 
189 Ga. 296—^Anchors v. Guest, 149 
S.R 571, 169 Ga. 66. 

Ind.—^Brown v. Beachler, 68 N.E.2d 
915, 224 Md. 477. 

Iowa.—^Paulson v. Wlndelow, 20 N.W. 
2d 470, 236 Iowa 1011—Jensen v. 
Sorenson, 233 N.W. 717, 211 Iowa 
354. 

Kan.—^In re Hodson, 280 P. 761, 128 
Elan. 787. 

Ky.—Rose v. Ledford. 208 S.W.2d 
957, 306 Ky. 662—^Altemeier v. 

Rachford, 165 S.W.2d 848, 291 Ky. 

. 845. 

Me.—^Merchant v. Bussell, 27 A.2d 
816, 139 Me. 118. 

Md.—^Piotrowski v. State on Appli¬ 
cation of Kowalek, 18 A.2d 199, 179 
Md. 377. 

Mich.—^Brown v. De Witt, 80 N.W.2d 
818, 320 Mich. 156. 

Minn.—State ex rel. Ashcroft v. Jen¬ 
sen, 7. N.W.2d 393, 214 Minn. 193— 
State V. Mason, 229 N.W. 582, 179 
Minn. 472. 

Miss.—^Forbes v. Warren, 186 So. 325, 
184 Miss. 526. 

Mont— Corpus Juris dted In Haynes 
V. Fillner, 75 P.2d 802, 806, 106 
Mont 59. 

N.J.—^In re Elmer's Guardianship, 4 
A.2d 387, 126 Njr.BQ, 148. 

N.T.—In re Vanderbilt 281 N.T.S. 
171, 246 App.Div. 211, certiorari de¬ 
nied Vanderbilt v. Whitney. 56 S.Ct 
669, 297 U.S. 724, 80 L.Bd. 1007— 
Bx parte O'Carroll, 45 N.Y.S.2d 545 
—^People ex rel. Pitcher v. Powell, 
87 N.T.S.2d 643. 

NJD.—^Borgr V. Anderson, 11 N.W.2d 
121, 73 N.D. 95. 

Okl.’T^-Coarpas Jxtris cited in Osbum 
V. Roberts, 169 P.2d 293, 294, 197 
Okl. 206-^TayIor v. Taylor, 76. P. 
2d 1132, 182 Okl. 11—Bx parte Ya- 
hola, 71 F.2d. 968,. 180 Okl. 637— 
Black V. May, 4 F.2d 17, 152 Okl. 
160—^Bishop V. Behear, 270 F. 669, 

' .132 Okl. 116. 

F^—Cbmmonwealth ex rel. Trott v. 
Wilcox, 179 A. 808, 118 Pa-Super. 
363—Conxmbnwealth ex rel. Tyrrell 


V. Tyrrell, 175 A. 723, 115 Pa-Super. 
385—In re Sulewskl, 173 A. 747, 
113 Pa-Super. 301—Commonwealth 

V. Beyer, Com.PL, 34 Del.Co. 388— 
Commonwealth v. Perry, Com.Pl., 
34 Del.Co. 53—Commonwealth ex 
rel. Chimienti v. Chimienti, Com. 
PI., 32 Del.Co. 241—Commonwealth 
ex rel. v. Pidler, Com.Pl., 10 Sch. 
Reg. 17. 

Tex.—^Langenegger v. Purl, Civ.App., 
57 S.W.2d 915—^French v. Hux, Civ. 
App., 54 S.W.2d 539, error refused 
—^Donnell v. Baker, Civ.App., 16 S. 

W. 2d 120, error dismissed. 

Utah.—Wallick v. Vance, 289 P. 103. 

76 Utah 209. 

W.Va.—State ex rel. Lipscomb v. 

Joplin. 47 S.B.2d 221. 

46 C,J. P 1248 note 71—18 C.J. p 490 
note 94. 

‘We are not unmindful of the ties 
of blood and the claim of the naturaJ 
parent to the custody of its offspring, 
but when the ties of blood run 
counter to the force of environment 
the former usually give way or trag¬ 
edy follows."—^Bourn v. Hinsey, 183 
So. 614, 617, 184 Fla. 404. 

The rights of those who have cared 
for the child and discharged toward 
it the obligations of parents should 
be considered, as well as the rights 
of the child and of the parent—Os- 
burn V. Roberts, 169 P.2d 293, 197 
Okl. 206—^Taylor v. Taylor, 76 P.2d 
1132, 182 Okl. 11—lUchards v, Chris¬ 
ty, 1 P.2d 168, 150 Okl. 221—Bishop 
V. Benear, 270 P. 569, 132 Oki. 116.. 

; Facts warrazLtiiig denial of custody 
to parent 

(1) Where father, on death of 
mother, voluntarily surrendered cus¬ 
tody of infant to maternkl grandpar¬ 
ents, who agreed to and did raise ^e 
chil^ performing duties of. p^exits, 
and who were financially able to con¬ 
tinue so to do, and child, who had 
reached an age at which his wish 
w^ entitled to consideration, pre¬ 
ferred to remain with the grandpar¬ 
ents, custody of child would not 
against his 'will, be taken ^d given 
to the father, who at that time had 
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remarried and was able to care for 
him properly.—^Rose v. Ledford, 208 
S.W.2d 957, 306 Ky. 662—Bridges v. 
Matthews, 122 S.W.2d 1021, 276 Ky. 
59. 

(2) Other facts. 

N.Y.—^Bx parte Szczygiel, 51 N.Y.S. 
2d 699. 

N.D.—Ex parte Sidle, 154 N.W. 277. 

. 81N.D. 406. 

53- Wash.—^Lovell v. House of Good 
Shepherd, 37 P. 660, 9 Wash. 419. 
43 Am.S.R. 889. 

ITiider statute making such dispo¬ 
sition of child lawful, written relin¬ 
quishment by father to incorporated 
child institute.of all claim to infant 
children gave institute legal custody 
of children.—Child Sav. Institute v. 
Knobel, 87 S.W.2d 920, 827 Mo. 609, 
Nebraska law. 

57. Miss.—^Hibbette v. Baines, 29 So. 
80, 78 Miss. 695, 51 I 4 .R.A, 839. 

46 C.J. P 1249 note 73. 

58. Mont.—Haynes v. Fillner, 75 P. 
2d 802, 106 Mont. 69. 

46 C.J. P 1249 note 74. 

59. S.C.—^Jennings v. Anderson, 104 
S.B. 189, 114 S.C. 606. 

Character and conduct of parties see 
supra subdivision d of this section. 

SubsequexLl; neglect 
Parent by subsequent neglect to¬ 
ward child in connection with gift of 
child may lose natural and parental 
rights to child’s custody.—Wallick v.. 
Vance, 289 P. 103, 76 Utah 209. 

ea Tex.:—Secrest v. Lewis, Civ^App.. 
171 S.W.2d 217. 

61. Ky.—Combs v. Brewer, 220 S. 
W:2d 672, 310 Ky. 261—Galilean 
Children’s Home v. Ball, 214 S.W. 
2d 403, 808 Ky, 319—Vetter v. Goff, 
208 S.W:2d 614, 306 Ky. 605— 
Staggs V. Sparks, 160 S.W.2d 690, 

' 286 Ky. 398, 

W.Va.*^BeU v. Bicholtz, 58 S.E.2d 
627—State v. Williams, 148 S.B. 
488. 107 W.Va. 450. . 

46 aj. p 1233 note 47, p 1249 nqte^ 
76. ' 
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most beneficial to the child®^ or where there are 
no circumstances warranting denial of the parent’s 
right to custody and the mere facts that such 
other persons are greatly attached to the child®^ 
and the child is attached to themes ^{ij not be per¬ 
mitted of themselves to outweigh a parent’s su¬ 
perior right to custody. 

In the final analysis, whether custody of the child 
should be taken from those who have for years 
discharged the obligations of parents and restored 
to the child’s parents must be determined on the 
peculiar facts of each case,®^ and the court should 
consider three interests; that of the parent, that 
of the persons who have discharged the obligations 
of parents and have had the child in their care 
and custody, and, chiefly, that of the child.®^ Al¬ 
though, as discussed supra § 11, persons to whom 
parents have transferred the right of custody of 
their minor children ordinarily are entitled to such 


§ 12 

custody as against third persons, such an attempted 
transfer will not be given effect as against third 
persons, where the parent had, through misconduct 
and other circumstances, lost or forfeited the pref¬ 
erential right of custody at the time of the attempted 
transfer.®^ 

Financial and Material Benefit to Child 

The respective financial ability of the parties seeking 
custody of a child is not controlling, although it is en¬ 
titled to some consideration; as a general rule a parent’s 
natural right to custody as against third persons will not 
be Interfered with by the courts merely on the ground 
that such third persons are in a position to provide the 
child with greater financial or material benefits. 

The welfare of the child as the controlling ele¬ 
ment in awarding custody is not to be determined 
by, and does not rest altogether on, economic and 
financial considerationsand the respective finan¬ 
cial ability of the parties seeking custody is not 
controlling.^® Accordingly, the natural right of 


62. Ala.—Thomas v. Grlffln, 19 So. 
2d 91, 31 Ala.App. 500. 

Kan.—Jackson v. Jackson, 190 P.2d 
426, 164 Kan. 391. 

Mass.—Stinson v. Meegan, 62 N.B.2d 
113, 318 Mass. 459. 

Pa.-rCommonwealth ex rel. Keenan 
V. Thomas, 30 A.2d 246, 151 Pa. 
Super. 131—Commonwealth v. Mc¬ 
Gee, 157 A, 845, 103 Pa.Super. 12. 

13 C.J. p 490 note 93—46 C,J. J? 1249 
note 76. 

63. Ala.—Knowles v. Knowles, 20 
So.2d 200, 246 Ala. 228. 

Ga.—Ad€uns v. Wells, 186 S.R 871, 
182 Go. 457, 

m.—Sprague v. Thomas, 48 N.E,2d 
801, 319 IlLApp. 368. 

Ky.—Setser v. Caldwell, 188 S:W.2d 
461, 300 Ky. 856—Turner v. Lee, 
164 S.W.2d 964, 291 Ky. 396—Mat- 
lock V. Mam, 90 S.W.2d 1016, 262 
Ky. 631. 

Minn,—State ex rel. VIk v. Sivertson, 
260 N.W. 522. 194 Minn, 380. 

Mo.—Ex parte De Castro, 190 S.W.2d 
949, 238 Mo.App. 1011. 

N.Y.—^People ex rel. Hausler v. Steg- 
meier, 267 N.Y.S. 428, 240 App.Div. 
901, affirmed 191 N.E. 626, 264 N.Y, 
483—^People ex rel. Rich v. Lackey, 
248 N.Y.S. 661, 189 Misc. 42—Peo¬ 
ple ex rel. Woolston v. Woolston, 
239 N.Y.S. 186, 186 Misa 320. 

Pa.—^Williams v. Matthews, 167 A. 

419, 110 Pa.Super. 88. 

Philippine.—Reyes v. Alvarez, 8 Phil¬ 
ippine 723. 

Utah.—WallJck v. Vance* 289 P. 103, 
76 Utah 209. 

W.Veu—State v. Postlethwaite, 145 S. 

R 738, 106 W.Va. 383. 

Sgnal fitaiess 

Where child’s mother and person 
having custody of child were of 
equally good moral ch^acter and 
equally financially able tp support 


the child, custody of child was prop¬ 
erly awarded to the mother. 

Ala.—Clement v. Warren, 16 So.2d 
424, 31 Ala.App. 318. 

Mich.—Sarazin v. Holton, 225 N.W. 
610, 247 Mich. 333. 

64. Kan.—Bailey v. Bailey, 192 P.2d 
190, 164 Kan. 653. 

Ky.—Setser v. Caldwell, 188 S.W.2d 
451, 300 Ky. 366. 

La.—State ex rel. Bastham v. Tray¬ 
lor, 29 So.2d 43, 210 La. 1008— 
State ex rel. Perdue v. Carkuff, 162 
< So. 729, 183 La. 920. 

Mo.—^Bx parte Boyer, App., 195 S.W. 
2d 887. 

Pa.—Commonwealth ex rel. Reese v. 
Mellors, 33 A.2d 616, 162 PASuper. 
696. 

46 C.J. p 1229 note 3. 

Part-time onstody 
Facts that grandmother h€ul deep 
affection for child and that child was 
entitled to continuance of such af¬ 
fection were Insufficient to .warrant 
court in taking from father, who was 
competent to transact his business 
and not otherwise unsuitable, part- 
time custody of child.—^In re Col- 
lentlne, 254 N.W. 118, 214 Wls. 619. 

65. Ind.— Corpus ■ dtixis cited in 
Duckworth v. Duckworth, 179 N.B. 
773, 776, 203 Ihd. 276. 

La.—State ex rel. Perdue v. Carkuff, 
162 So. 729, 182 La. 920. 

Miss.—^McAdams v. McFerron, 178 
So. 338, 180 Miss. 644. 

Tex.—^Poss v.. Anderson, Civ.App., 
188 ’S.W.2d 726, refused for want of 
.merit. 

Wash.—^Penney v. Penney, 276 P. 1X0, 
161 Wash., 828. . 

46 C.J. p 12S0 note 4. 

66. Ala.—Jackson v. 'Farmer, 24 So. 
2d ISO, 247 Ala. 298. ■ 

Okl.—Osbum v. Roberts, 169 P.2d 
293, 197 Okl. 206, . | 
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67. BL—Hurtt v. Conklin, 66 N.B. 
2d 610, 328 I11A.PP. 314. 

Kan.—^Jackson v. Jackson, 190 P.2d 
426, 164 Kan. 391. 

Okl.—^Richards v. Christy, 1 P.2d 168, 
160 Okl. 221—^Bishop v. Benear, 270 
P. 669, 132 Okl. 116. 

68. Ga.—Lucas v. Smith, 41 S.B.2d 
627, 201 Ga. 834. 

69. N.M.—In re Hogue, 70 P.2d 764, 
41 N.M. 438. 

Ability to support as bearing on 
competency and fitness of parent 
see supra subdivision d of this sec¬ 
tion. 

76. Ala.—Blevins v, Underwood, 166 
So. 801, 232 Ala. 100—Campbell v. 
Sowell, 159 So. 813, 230 Ala. 109— 
Payne v. Payne, 118 So. 675, 218 
AJa. 330—Joseph v. Capps, 117 So. 
410, 217 AJa. 696, 

Ga.—Chapin v. Cummings, 12 S.B.2d 
312, 191 Ga. 408. 

Iowa.—Jensen v. Sorenson, 233 N.W. 
717, 211 Iowa 354. . 

Ky.—Johnson v. Cook, . 120 S.W.2d 
676, 274 Ky. 841. 

La.—State ex rel. Guinn v. Watson, 
26 So.2d 740, 210 La. 266. 

Mo.—Williams v. Williaims, App., 206 
S.W.2d 949—^Edwards v. Engledorf, 
App., 192. S.W.2d 31. 

N.J.—Starr v. ^rman, 40 A.2d 564, 
136 N.J.Ba. 106. 

N.Y.—^People ex rel, Walters v. Da¬ 
vies, 257 N.Y.S. 118, 143 . Misc. 769 
—^People ex rel. Mahoff v. Matsbul, 
247 N.Y.S. 112, 139 Misc. 21. 

N.D.—Ex parte Sidle, 154 N.W. 277, 
31N.D. 406. , 

Va.—Sutton v. Menges, 44 S.E.2d 414, 
186 Va. 805. 

Wash.—Ex parte Day,. 65 P.2d 1049, 
189 Wash. 368. 

*'The question is ,not which of the 

two claimants can suiround the In-^ 

fant with greater ^ugqry, or wMch 



PARENT AND CHILD 


67 G.J.S. 


§ 12 

the parent to the custody of the child as against 
third persons will not be interfered with by the 
courts, even though such third persons are of 
larger fortune or able to provide for the child more 
comfortably than the parent,*^! or to care for it 
better,“^2 qj- to give it a better education^^ or greater 

material or social advantages generally^^ than the 
parent can afford, including the prospect of an in- 
heritanceJS So, where there is no objection to a 
child’s remaining with his father, except that this 
would deprive him of the benefit of a legacy suf¬ 
ficient for his education and maintenance when 
away from the father, the court will not direct 
the child to be taken from the father without his 
consent and placed at school^® However, compari¬ 
son of financial ability may be considered in deter¬ 
mining ability to take care of the child properly 


and it has been held that the material advantages 
accruing to the child may, in connection with oth¬ 
er circumstances, justify awarding the custody to 
third persons,^^ 

g. Eeligious Training and Convictions 

Proper religious training is an Important consideration 
in disputes concerning custody of a child, but It is not 
controlling. 

Proper religious training is an important matter 
to be taken into consideration in determining who 
shall have custody of a child and the desirabil¬ 
ity of placing the child in the custody of a per¬ 
son of the same religious faith and background 
as his own is a factor to be considered by the 
court,®® although it is not controlling.®^ The pe¬ 
culiar religious convictions of a parent ordinarily 


of the two will be able to give or 
beaueath him the greater amount of 
money or property, but with which 
of them is he likely to be reared and 
trained so as to make him the better 
man and the better citizen.”—Sutton 
V. Menges, 44 S.B.2d 414, 417, 186 Va, 
806—Strlngfellow v. Somerville, 29 
S.E. 686, 687, 95 Va. 701, 40 L.RJL 
623. 

TL Alsu—Cordell r. Cordell, 170 So. 
218, 233 Ala. 114—^Payne v. Payne, 
118 So. 675. 218 Ala. 330. 

Idaho.—Schiller v, Douglas, 285 P. 

1021, 48 Idaho 803. 

Ind.—Gilchrist v. Gilchrist, 76 NJEJ. 

2d 417, 225 Ind. 367. 

Iowa.—^Adair v. Clure, 255 N.W. 668, 
218 Iowa 482. 

Ky.—^Johnson v. Cook, 120 S.‘W’.2d 
676, 27 BCy- 841. 

Me.—Blue v. Boisvert, 67 A.2d 498. 
Minn.—State ex rel. Merritt v, Bl- 
dred, 29 N.W.2d 479, 226 Minn. 72 
—State ex rel. !BV»ssen v. Hitman, 
206 N.W. 267, 164 Minn. 373. 

Miss.—Reynolds v. Davldow, 27 So. 

2d 691, 200 Miss. 480. 

Mo.—-Williams v. Williams, App., 205 
S.W.2d 949. 

Neb.—Gorsuch v. Gorsuch, 11 N.W. 

2d 456, 143 Neb. 572. 

N.J.—Starr v. Gorman, 40 A.2d 564, 
136 N.J.iai. 106. 

Pa.—Commonwealth ex rel. I*evlnson 
V. Levinson, 59 A.2d 625, 162 Pa- 
Super. 662—Commonwealth ex rel. 
Crilley v. Laird, 60 A.2d 542. 160 
PsuSuper. 132—Commonwealth ex 
rel. Fell v. Brown, 100 Pa.Super. 
363. 

Tex.—^Fox V. Fox, Civ.App., 210 S.W. 
2d 622—Valentine v. Valentine, 
.Civ.App., 208 S.W.2d 693. 

Wash.—^In re Kneeland*s Gustrdian- 
shlp, 294 P. 662, 160 Wash, 64. 

46 C.J. P 1246 note 46. 

“It may be said with confidence 
that no court will take a minor child 
from decent and upright parents al¬ 
though they be among the humblest 


members of the widespread John Doe 
family and although the petitioner 
be a millionaire, or one whose social 
preeminence traces itself back to all 
the blood of all the Howards.”—Sut¬ 
ton V. Menges, 44 S.B.2d 414, 417, 186 
Va. 805. 

72. Cal.—Ex parte White, 129 P.2d 
706, 64 Cal.App.2d 637. 

Ga.—Chapin v. Cummings, 12 S.B.2d 
312, 191 Ga. 408. 

Iowa.—^Adair v. Clure, 265 N.W. 668, 
218 Iowa 482. 

La.—State v. Brockner, 21 So.2d 499, 
207 La. 465—State ex rel. Perdue 

V. CarkufiT, 162 So. 729, 182 La. 920 
—State ex rel. Bethany v. Corley, 
134 So. 87, 172 La. 266. 

Minn.—State ex rel. Ashcroft v. Jen¬ 
sen, 7 N.W.2d 393. 214 Minn. 193. 
Neb.—^Boucher v. Dittmer, 38 N.W.2d 
401, 151 Neb. 580. 

Wash.—^Penney v. Penney, 276 P. 710, 
151 Wash. 328. 

46 aJ. p.1246 note 47. 

73. Ga.—Chapin v. Cummings, 12 S. 
E.2d 312, 191 Ga. 408. 

Miss.—^Reynolds v. Davidow, 27 So. 

2d 691, 200 Miss. 480. 

46 C.J. P 1246 note 48. 

74i Ala.—Chandler v. Whatley, 189 
So. 751, 238 Ala. 206. 

Ark.—^Holmes v, Coleman, 111 B.W. 

2d 474, 195 Ark. 196. 

Ga.—Chapin v. Cummings, 12 S.B.2d 
312, 191 Ga. 408. 

Ky.—^Ferguson v. Klein, 116 S.W.2d 
950, 273 Ky. 473. 

Nev.—^Ex parte Schultz, 181 P.2d 685, 
64 Nev. 264. 

Tex,—^Fox V. Fox, CIvAlPp., 210 S. 

W. 2d 622. 

Wash.--:JPitzgeraId v. Leuthold, 192 
P.2d 371, 30 Wash.2d 402—^Bx parte 
Day, 66 P.2d 1049, 189 Wash. 868. 

46 CIJ. p 1246 note 49. 

**lt is one of the cardinal princi¬ 
ples of nature and of law that as 
against strangers or relatives, the 
parent, however poor and humble, if 
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able to support the child in his o-^ 
style of life, and of good moral char¬ 
acter, cannot, without the most 
shocking injustice, be deprived of the 
privilege by anyone whatever, how¬ 
ever brilliant the advantage he may 
offer.*»—Phifer v. Phifer, 129 S.W. 
2d 939, 941, 198 Ark. 567. 

76. Minn.—State ex rel. Merritt v. 
Eldred, 29 N.W.2d 479. 226 Minn. 
72—State ex rel. Fossen v. Hitman, 
205 N.W. 267, 164 Minn. 878. 

46 C.J. p 1247 note 50. 

“No ^ourt would take from an up¬ 
right and indigent father the custody 
of a child and give it to Croesus, 
though Croesus might promise to 
rear-that child in luxury and to 
make it his heir.**—Sutton v. Menges, 
44 S.B.2d 414, 417, 186 Va. 805. 

76. Md.—Jones v. Stockett, 2 Bland 
409. 

77. Ala.—^Blevins v. Underwood, 166 
So. 801, 232 Ala, 100—Campbell v. 
Sowell, 159 So. 813, 230 Ala. 109— 
Payne v. Payne, 118 So. 575, 218 
Ala. 830. 

Iowa.—^Lancey v. Shelley, 2 N.W.2d 
781, 232 Iowa 178. 

Nev.—^Bx parte Schultz, 181 P.2d 685, 
64 Nev. 264. 

N.T.—^People ex rel. Mahoff v. Mat- 
soui, 247 N.T.S. 112, 139 Misc. 21. 

78. Tex.—Cecacci v. Martelli, Civ. 
App., 235 S.W. 951. 

46 C.J. p 1247 note 52. 

79. Pa.—Commonwealth ex rel. 

Stack V. Stack, 15 A.2d 76, 141 Pa. 
Super. 147—Commonwealth v. Bey¬ 
er, Com.Pl., 34 Del.Co. 388. 

80. N.J.—^Bx parte De Bois, 148 A. 
10, 7 N.J.M1SC. 1029. 

N.T.—^People ex rel. Woolston v. 
Woolston, 239 N.T.S. 186, 136 Misc. 
320. 

Pa.—Commonwealth v. Shannon, 164 
A. 862, 107 Pa. Super. 667. 

81. N.J.—Bx parte De Bois, 148 A. 
10, 7 N.JJM1SC. 1029. 
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form no ground for removing the child from his 
custody,nor does a parent forfeit his right to 
custody of his child by being or becoming an 
atheist.^3 On the other hand, it has been held 
that, where a father belongs to a sect which en¬ 
tertains opinions obnoxious to society, it may be 
an important factor in inducing the court to deny 
him the custody of the child.84 In determining 
the custody of a child as between persons other 
than parents the court regards its temporal welfare 
as paramount to questions of religious doctrine 
but the child will be delivered to the custody of per¬ 
sons of its father’s faith if its temporal interests 
will be as well conserved by the custody of such 
persons as by that of others of a different faith 
or indifferent in religious matters.^® 

1l Prospect of Eemoval from Jurisdiction 

Th9 court has power to give a parent custody of a 
child even though the parent intends to take the child out 
of the jurisdiction; whether or not the court will do so 
depends on the circumstances of the case In relation to 
the child's welfare. 

While it has been held that only unusual cir¬ 
cumstances will justify the placing of the child 
beyond the jurisdiction of the court, it has also 
been held that it must be a very extreme or spe¬ 
cial case which would induce a court to interfere 
with the natural rights of a parent with respect to 
custody on this account.®® In any case the court 
has power to grant, and will not necessarily re¬ 
fuse, a parent custody of a child, even though the 
parent intends to take it into another state or coun¬ 
ty;®® but the court may, in the interest of the child, 
refuse to permit its removal from the state or 
allow it only on terms.®® The fact that awarding 

N.Y.—^People ex rel. Woolston v. 

Woolston, 239 N.T.S. 185, 135 Mlsc. 

320. 

Pa.—Commonwealth, v. Shannon, 184 
A. 352, 107 Pa..Super. 557. 

46 C.J. p 1226 note 91 [bj. . 

82. N.T.—People ex rel. Sisson v. 

Sisson, 2 N.B.2d 660, 271 N.T. 285 
—parte Kananack, 69 !N.T.S.2<1 
889, 272 App.Div. 783. 

Tex.—^Reynolds v. Rayborn, Civ.App., 

116 S.W.2d 836. 

46 IC.J. P 1247 note 54. 

83. Mo.—^In re f)oyle, 16 Mo.App. 

159. 

84. Ohio.—State v. Hand, 1 Ohio 
Dec. (Reprint) 238, 5 WestLi.J. 

361. 

46 aj. p 1247 note 56. 

85. Mo.—^In re Doyle, 16 , Mo.App. 

159. . 

86. Colo.—People v. Bolton, 146 P. 

489, 27 Colo.App. 39. 

46 dJ. p 1247 note 58. 

87. Pa.—Commonwealth ex rbl. Por- 


custody to one applying therefor would take the 
child out of the jurisdiction, as well as deprive 
the parent of custody, should be taken into con¬ 
sideration by the court.®! 

L Present Possession of Child 

The actual possession of the child may, as between the 
parents at least, have some weight In determining the 
question of custody. 

As between the parents the actual possession of 
the child may have weight in determining the ques¬ 
tion of custody,®^ for it has been said that the power 
to change the custody of the child between con¬ 
tending parents living apart is a delicate discre¬ 
tion not to be exercised except in cases in which 
its necessities clearly demand it, or where one or 
the other of the parties has obtained the custody 
by fraud, force, or strategy.®® However, where a 
wife leaves her husband without just cause, the 
fact that she has present possession of their child 
does not give her the right to its continued cus* 
tody.®^ Under some statutes the parent having 
actual possession of the child has.the sole right to 
its custody pending an adjudication by a court.®® 

Pendency of suit for divorce. The custody of a 
child should not be changed during pendency be¬ 
fore another tribunal of a divorce suit, which inci¬ 
dentally involves the question of such custody, un¬ 
less it clearly appears that the child will sustain 
serious prejudice in its health or morals during the 
pendency of such suit.®® 

As against a third person^ the power of the court 
to restore a child to the care of its parent is lim¬ 
ited only by the necessity of the case.®*^ 

dren within its jurisdiction.—Cran¬ 
dall V. Duhnow, 288 N.W. 29, 137 Neb. 
13. 

91. Miss.—Stegall v. Stegall, 119 So. 
802, 151 Miss. 875. 

92. N.T.—^People V. Duryee, 96 N.T. 
S. 871, 109 App.Div. 533, reversed 
on other grounds 81 N.B. 313, 188 
N.T. 440. 

46 C.J. P 1247 note 62. 

93. Ohio.—State v. Nishwitz, 1 Ohio 
Dea (Reprint) 370, 8 West.Ii.J. 
396. 

94. N.T.—People v. Brooks, 35 Barb. 
85. 

95. Mo.—^Bx parte Schneider, App., 
294 S.W. 786. 

46 C.J. P 1247 note 66. 

96. Mo.—In re Delano, 37 Mo.App. 
185. 

97. N.T.—^People ex rel. Woolston v. 
Woolston, 239 N.T.S. 185, 135 Misa 
820. 


tunes V. Manos, 13 A.2d 886, 140 
Pa.Super. 352. 

88. Ky.—Workman v. Workman, 229 

S.W. 879, 191 Ky. 124. . , 

46 C.J. P 1247 note 60. 

89. Colo.—Santo v. Santo, 206 P.2d 
341. 

N.D.—^Raymond v. Geving, 20 N.W.2d 
835, 74 N.D. 142. 

Ohio.—Miller v. Miller, App., 80 N.B. 
2d 133. 

Pa.—Commonwealth ex rel. Miller v. 
Wagner, 52 A.2d 235, 160 pa.Super. 
536—Commonwealth ex rel. Fire¬ 
stone V. Firestone, 45 A..2d 923, 158 
Pa,Super. 579—Commonwealth v. 
Wreski, Com.Pl., 10 Monroe L-R. 
138. 

Tex.-^Patterson‘V. Wilson, Civ.App., 
177 S.W.2d 1004, error refused. 

46 C.J. p 1247 note 61: 

90. Pa.—Commonwealth v. Kelly, 
CQm.Pl., 33 Del.Co. 477. 

46 C.J. P 1247 note 59. 

A const should Tunially keep chil- 
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§ 13. — — Proceedings to Determine Cus¬ 
tody 

a. In general 

b. Jurisdiction and venue 

c. Notice or process; appearance 

d. Parties 

e. Pleading 

f. Evidence 

g. Trial or hearing 

h. Disposition of cause 

a. In Ooneral 

A petition or bill in equity Is one of various remedies 
to obtain custody of a minor child. The proceeding is 
one in rem, equitable in its nature; and It is not merely 
an adversary proceeding between private parties involving 
private rights. 

Although habeas corpus is a proper remedy to 
recover possession of a minor child by a person 
claiming the right to its custody', as discussed in 
Habeas Corpus § 41 a, it is not an exclusive rem¬ 
edy, the question of such custody being a matter of 
inherent chancery jurisdiction which may also be 
invoked by petition or bill and a proceeding for 
custody by petition and order to show cause is 
proper, even though a statutory remedy is also avail¬ 
able.^® A proceeding by summons and complaint 
seeking a restraining order has also been held to 
be a proper remedy to adjudicate the possession of 
an infant child.! Whether the proceeding is by 
habeas corpus or by petition or bill in equity the 
principles to be applied, the status of the parties, 
and the thing to be done are the same.^ 

An action or proceeding to obtain the custody of a 


minor child is an action in rem, wherein the status 
of the child is determined;® and such proceedings 
are equitable in their nature.^ The proceedings, 
and the judgments, orders, and decrees therein, are 
affected by the state’s public policy.® A statute 
giving a cause of action to spouses permanently 
separated for disposition of their children has been 
held to create a civil action rather than a special 
proceeding.® 

When a proceeding is instituted to determine a 
child’s custody, the child becomes a ward of the 
court.7 Since the court, as parens patriae, acts to 
do what is best for the child,® the proceeding is 
not merely an adversary one between private par¬ 
ties involving private rights,® and the proceeding 
must be by petition, rather than by an action by 
one party against another.!® However, it has also 
been held that a proceeding by which a parent, en¬ 
titled to the custody of his or her minor child, is 
deprived of such custody is a proceeding adverse 
to him or her.!! 

b. Jnxisdiction and Venue 

Courts possessing chancery powers have, Independent 
of statute, jurisdiction of proceedings relating to the cus¬ 
tody of minor children; and the jurisdiction of other 
courts depends on constitutional or statutory provisions. 

' In general, the courts of the state in which the child 
has its domicile or residence have jurisdiction of the 
question of custody. General rules of venue apply in 
custody proceedings. 

A court of chancery or one exercising chancery 
powers has, independent of statute, jurisdiction of 
proceedings relating to the custody of minor chil¬ 
dren, to be exercised for their benefit, • w;elfare. 


98. Cal.—Corpus Juris dted is. Foy 
V. Foy, 73 P.2d 618, 620, 23 Cal. 
App.2d 543, 

Oa.—Corpus Juris dted in Kniep- 
kamp V. Richards, 16 S.F.2d 24, 31, 
192 Ga. 509. 

Mont.—OCrpus Juris dted in Haynes 
V. Fillner, 75 P.2d 802, 806, 106 
Mont. 59. 

2T.Y.—Ex parte Rich, 3 N.T.S,2d 689, 
254 App.Div. 6—^In re Starr, 280 
K.Y.S. 753. 245 App.Div. 5—Appli¬ 
cation of Bopp, 58 N.Y.S.2d 190. 

Pa.—Corpus Juris quoted in In re 
Rosenthal, 157 A. 342, 344, 103 Pa. 
Super. 27. 

Va.—Buchanan v. Buchanan, 197 S.E, 
426, 170 Va. 458, 116 A.L.R. 688. 

Wyo.—Oorpns Juris dted in TJrbach 
V. Urbach, 73 P.2d 953, 958, 52 Wyo. 

’207, Hi A.LJI. 888. 

46 CJ. p 1249 note 78. 

Proceeding to determine custody of 

., Infants: srenerally see Infants § a 

determination of custody in divorce 
prooeedinja see divorce §§ 303-325. 

N.Y.—Application of Bopp, 58 

K.Y.s.2d iso: 


1- S.C.—Carroll v. Carroll, 155 S.E. 
271. 158 S.C. 162. 

2. Md,—Kartman v, Eartman, 161 
A. 269. 163 Md. 19. 

3. Tex.—Worden v. Worden, Civ. 
App., 222 S.W.2d 254, reversed on 
other grounds. Sup., 224 S.W.2d 
187. 

4. Utali.—Walllck v. Vance, 289 P. 
103, 76 Utah 209. 

Wis.—^Dovi V. dovj, 13 N.W.2d 585, 
245 Wis. 60. 

6- N.Y.—Bogert v. Watts. 82 N.Y.S. 
2d 750, opinion supplemented 33 
N.Y.S.2d 658, reversed on other 
grounds 38 N.Y.S.2d 426, 265 App. 
div. 931. 

8, N.M.—Ex parte Sedillo, 278 P. 
202, 34 N.M. 98. 

7. AUu—Campbell v. Sowell, 169 So. 
813, 280 Ala. 109. 

Pa.—Commonwealth ex rel. Peraino 
V. Scalso, Com.Pl., 26 North.Co. 281. 

8. Ala.—Cledkley v. Cleckley, 38 So. 

2d 388, 250 Ala. 78—^Ex parte 

imte, ,16 So^2d 500, 245 Ala. 21jU 

m 


N.Y.—^People ex rel. Glendening v. 
Glendenlng, 19 N.Y.S.2d 693, 259 
App.dlv. 384, affirmed 29 I^.B.2d 
926, 284 N.Y. 698. 

Court as *^terested party^ 

When parents are at odds and their 
differences include custody of minor 
child, the court is an ^'interested p^- 
ty,” since the court representing the 
state is guardicm of interest and wel¬ 
fare of child.—^Brown v. Brown,' 134 
F.2d 606, 77 U.S.App.D.a 73. 

8. Ala.—Cleckley v. Cleckley, 33 Sp. 
2d 338, 250 Ala. 78—^Ex parte 
White, 16 So.2d 600, 245 Ala. 212. 
d.C.—^Brown v. Brown, 134 F.2d 605, 
77 U.SApp.d.C. 73. 

N.Y.—in re Starr, 280 N.Y.S. 753, 246 
‘App.Div. 6. 

10. Ala.—Ex parte White, 16 So.2d 
600, 246 Ala. 212. 

N.Y.—In re Starr, 280 N.Y.S. 753, 246 
App.Div. 5. 

11- Cal.—^In re Hampton’s Estate, 
131 P.2d 565, 55 CaI.App.2d 543. 
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and protection and it has been held that such 
jurisdiction is not taken away by a statute confer¬ 
ring like power on another court,or by the fact 
that other proceedings are pending in another 
court.^^ Apart from the inherent jurisdiction of 
equity courts, the jurisdiction of courts in mat¬ 
ters relating to the custody of children is often 
pro\dded for and regulated by constitutional or 
statutory provisions.^^ Thus, under statutes so 
providing, some courts are limited, in their juris¬ 
diction to determine the custody of minor children, 
to cases involving delinquent, neglected, or depend¬ 
ent minors,^® or minors younger than a specified 
age,^'^ or to cases in which a divorce is sought,!^ 
or to cases in which the prior custodian has been 
convicted of abandonment or abuse of the child.!® 
Certain courts, lacking power to make permanent 
disposition of a question of custody, nevertheless 
have jurisdiction, incident to the power to admin¬ 
ister the remedy of habeas corpus, to make a tem¬ 
porary order disposing of the custody of a child.®® 


Apart from statute it has been held that a probate 
court has no jurisdiction of proceedings by a father 
to recover possession bf a child alleged to be wrong¬ 
fully withheld from his custodybut, tmder stat¬ 
ute, where the parents of a child are living apart, 
not being divorced, the probate court for the coun¬ 
ty in which the child is a resident or inhabitant 
may have jurisdiction to determine custody.®® 

Where an equity court has once taken jurisdiction 
it will proceed to give complete relief;®® and its 
jurisdiction will not be ousted because it does not 
have the power to do some of the things prayed for 
in the bill.®^ A petitioner may move to dismiss his 
petition for want of jurisdiction at any stage of the 
proceedings.®® 

Jurisdiction in suits for maintenance or support. 
Under statutes so providing, certain courts are 
limited, in their jurisdiction of matters relating to 
the custody of minor children, to cases in which the 
maintenance of the child is involved,®® and, where 


12. Ala.—State v. Black, 196 So. 718, 
239 Ala. 644. 

HI.—^People ex rel. Hargrove v. Sllve, 
260 I11.APP. 601. 

Ky.—^Bishop v. Bishop, 38 S.W.2d 
657, 238 Ky. 702. 

Md.—^Hartman v. Hartman, 161 A. 
269, 163 Md. 19. 

Mont.—Corpus aturis cited in Bteynes 
V. Plllner, 75 P.2d 802, 806, 106 
Mont 59. 

N.T.—Ex parte Rich, 3 N.T.S.2d 689, 
254 App.Div. 6. 

Ohio.—^Tanner v. Tanner, 62 N.E.2d 
654, 78 Ohio App. 178. 

Or.—Corpus Jnxls died In Phillips v. 
Phillips, 166 P.2d 199, 203, 176 Or. 
169. 

Pa.—Commonwealth ex rel. Stark v. 
Stark. 97 Pa.Super. 41. 

Tex.—^Templeton v. Walker, Civ.App., 
179 S.W.2d 811, error refused. 

Va.—White v. White, 24 S.B.2d 448, 
181 Ysl 162—Buchanan, v. Bucha¬ 
nan, 197 S.E. 426, 170 Va. 458, 116 
A.Ii.R. 688. 

W.Va .—McfClung v. Eaton, 50 S.E.2d 
448. 

46 CJ. p 1250 note 82. 

Jurisdiction in habeas corpus , pro¬ 
ceedings see BCabeas Corpus § 54, 

Origin of equity Jurisdiction 

N.Y.—In re Starr, 280 H.T.S. 753, 245 
App.Div. 5. 

Cinder statutes recognising inherent 
Jurisdiction 

Cal.—^Barrett v, Barrett, 292.P. 622, 
210 Cal. 559. 

Md.—Stim V, Stlm, 36 A.2d 695; 188 
Md. 59. 

Power to enjoin renioval .trom' stat^ 

HI,—Burke v. Buike, 86 794, 

307 I11.APP. 541. • 


Proceeding originated by habeas cor¬ 
pus 

Fact that father was brought into 
court by writ of habeas corpus rath¬ 
er than on petition and order to show 
cause was held not to affect court’s 
Jurisdiction to determine question re¬ 
garding child’s custody and welfare. 
—People ex rel. Sisson v. Sisson, 275 
N.T.S. 299, 163 Misc. 484. 

13. Mont.—Corpus Juris died in 
Haynes v. Plllner, 75 P.2d 802, 806, 
106 Mont 59. 

N.Y.—^Application of Bopp, 68 H.Y.S. 
,2d 190. 

Pa.—Commonwealth ex rel. Stark v. 

Stark, 97 Pa.Super. 41. 

46 C.J. p 1250 note 88. 

14b Tex.—^Thompson v. Doyal, Civ. 
App., 209 S.W.2d 425, refused no 
reversible error. 

Divorce action 

Until the circuit court having Jur¬ 
isdiction of the parties to a divorce 
action acted, the circuit court of 
county in . which husband’s parents, 
having temporary custody of child, 
resided had jurisdiction to determine 
right to custody as between sudh 
parents and defendant wife.—^Petrey 
V. Sampson, 184 S.W.2d 898, 299 Hy. 

, 

GuntdlanShip proceedings 
Tex.—Thompson v. Doyal, CivApp., 
' 209 S.W.2d 425, refused no reversi¬ 
ble error. 

15. N.Y.—^Zunder v. Zunder,^ 62 N.Y. 

a2d 776,: 187 Misc. 667. 

S.C.—Graydon v. Graydon; 147 S.BL 
- 740, 150 S.C. 117. 

4d C.J. p 1249 note 81. 

13. N.Y.—^Berman v. Berman, 8 N. 
Y.S.2d 499, 169 Mlsa 921—Walsh 
V. Walsh, 268 N.Y.S. 517, 146 MiSa 
604. - ^ 

€69 


Determination of dependency 
Juvenile court must exercise pow¬ 
er to determine dependency of child 
within. Jurisdiction granted by legis¬ 
lature and not otherwise.—^In re 
Konneker, 165 N.£l 850, 30 Ohio App. 
502. 

17. Wia—^In re Mledzinowski, 215 
N.W. 683, 198 Wla 635. 

Civil court has no general equity 
powers, authorizing it to take Juris¬ 
diction of mother's petition to regain 
custody of child over sixteen.— ^In re 
Mledzinowski, supra 

18. Ill.—^Thomas v. Thomas, 95 N.B. 
345, 260 Ill. 854—Bateman v. Bate¬ 
man, 86 N.B.2d 196, 337 HI.App. 7— 
Iiuczynski vl Iiuczynski, 64 N.B.2d 
886, 827 HlApp. 548. 

19. N.J.—^Ex parte De Boia 148 A. 
10, 7 N.J.Misc. 1029. 

2a N.H,—Sheehy v. Sheehy, 186 A. 
1, 88 N.H. 223. 

21. Miss.—^Lowry v. Holden, 41 
' Miss. 410. 

22; Mass.—Sherrer v. Sherrer, 69 N. 
E.2d 801, 320 Idass. 851, reversed 
on other grounds 68 G-Ct. 1087, 834 
U.S. 343, 92 L.Ed. 1429. 

Existence of marital relation is ejKr 
sential 

Mass.—^Heard v. Heard, 82 N.E.2d 
219, 323 Mass. 857. 

Permanent separation 
N.M.—Ex parte Sedlllo, 278 P. 202, 
34 N.M. 93. ; /. / 

83. Va.—'White v. Wilt6, -2* S.ai2d 
448, 181 Va. 162. 

24. Va—White v. Whltej supra 

25. Idasa—^Bergeron, v. Bergeron, 

192 NJB!. 86. 287 ($24. 

23. Pa—Commonw^th ex #el. B^ 
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the issue of maintenance, although alleged, is not 
in fact involved, the court is without jurisdiction of 
the issue of custody.^"^ Under a statute so provid¬ 
ing, a court having jurisdiction to determine pro¬ 
ceedings relating to the support of a child, and to 
make an order of protection, in assistance or as 
a condition of the order for support, may award 
custody of a child, or provide for visitation, during 
the term of such order of protection and orders 
as to custody or visitation may be issued only in 
connection with an order of protection,^^ so that 
a finding that the order of protection is war¬ 
ranted is a prerequisite to the power to determine 
and award the custody of the child during the 
term of the order of protection.^® Apart from 
statute, it has been held that, in an independent 
action at law to compel the support, maintenance, 
and education of children, the court has jurisdic¬ 
tion to determine the custody of the children,^! 
even if improper parties have been joined.32 


Jurisdiction of person. Since the subject matter 
involved in the question of custody of minor chil¬ 
dren is the children themselves,if a court does 
not have jurisdiction of the children it has no juris¬ 
diction to determine the right of custody.34 It is 
generally held that the courts of the state in which 
the minor child has its domicile or residence have 
jurisdiction to determine the question of custody of 
such child 5 and this is so, even though the child 
is temporarily absent from the state,^® and regard¬ 
less of whether such temporary absence or removal 
was for the purpose of defeating the court’s juris- 
diction.37 Under the same rule, the courts of a 
state ordinarily have no jurisdiction to determine 
the custody of a child domiciled elsewhere,^^ ^yen 
though the child is temporarily in the state,*3® but 
it has also been held that the courts of a state have 
jurisdiction if the child is actually therein, even 
though it is not domiciled in the state, at least if 
its presence in the state was not brought about by 


ardino v. Berardino, 97 Pa.Super. 
380. 

Purpose of legislature in confer¬ 
ring on county court jurisdiction in 
proceedings for custody of children 
was to permit it to determine ques¬ 
tion of custody in connection with 
question of maintenance.—Common¬ 
wealth ex reL Berardino v. Berar¬ 
dino, supra. 

87. Pa.—Commonwealth ex rel. Ber¬ 
ardino V. Berardino, supra. 

28. N.T.—^Zuncler v. Zunder, 62 N.T. 
S.2d 776, 187 Misc. 567—Doe v. Doe, 
80 N.T.S.2d 141, 177 Misc. 166— 
Brown V. Brown, 34 N.T.S.2d 459. 

29. N.T.—^Zunder v. Zunder, 62 N.T. 
S.2d 776, 187 Misc. 667—Alman- 
dares v. Almandares, 60 N.Y.S.2d 
164, 186 Misc. 667. 

20. N.T.—^Brown v. Brown, 84 N.T, 
S.2d 469. 

Order of protection in connection 
with proceedings relating to sup¬ 
port of child see Infra § 20. 

31. Ya.—^Buchanan V. Buchanan, 197 
SJEL 426, 170 Ya. 468, 116 A.L.R. 
688 . 

32. Ya.—^Buchanan v. Buchanan, su¬ 
pra. 

33. Fla.—State ex rel. Clark v; 

Clark, 4 So.2d 617, 148 Fla. 462— 
Dorman v. Ft’iendly, 1 So.2d 784, 
146 Fla. 732. 

34b Fla.—State ex rel. Clark v. 

Clark. 4 So.2d 617, 148 Fla. 462— 
Dorman v. Friendly, 1 So.2d 734, 
146 Fla. 782. 

35 . Mo.—^Beckmann v. Beckmann, 
218 aw.2d 666, 358 Mo. 1029. 

Pa.—Commonwealth ex rel. Camp v. 
Camp, 29 A.2d 363, 160 Pa.SUper. 
649. 

46 CJ. p 1250 note 86. 


Domicile of infants generally see 

Domicile § 12 b. 

Beasoa. for rule 

Jurisdiction to award custody of 
minor child depends on domicile of 
child because judgment awarding 
custody carries with it domicile and 
domestic status.—^Peacock v. Brad¬ 
shaw, 194 S.W.2d 551, 145 Tex. 68. 

The reBidence of the dhlld, and not 
the domicile of the parents, deter¬ 
mines jurisdiction.—^Toung v. Roe, 
58 N.T.S.2d 629, reversed on other 
grounds 37 N.T.S.2d 714, 265 App. 
Div. 858, affirmed 50 N.B.2d 235, 290 
N.T. 823—16 C.J. p 1250 note 86 [al. 
Cc]. 

"mhabitant*' 

(1) In order to be an inhabitant 
within the meaning of a statute con¬ 
ferring jurisdiction, the child must 
be domiciled within the state.—Glass 

V. Glass, 157 N.F. 621, 260 Mass. 562, 
63 A.L,.R. 167. 

(2) A child who, with her father, 
was taken into custody by police of- 
flcers while father was wrbngrfully 
taking child from Cuba to Germany, 
when airplane on which child and 
father were traveling reached airport 
In New Jersey, was not an ‘‘in¬ 
habitant** of New Jersey within stat¬ 
ute giving New Jersey courts juris¬ 
diction to decree care and custody of 
child in independent proceeding for 
custody after foreign decree of di¬ 
vorce.—^Hachez v. Hachez, 1 A.2d 846, 
124 N.J.l!q. 442. 

Besldence of child and parent hav¬ 
ing oiurtod!y 

The courts of the state wherein the 
child, and the parent having the cus¬ 
tody of the child, reside should de¬ 
termine conflicting claims as to its 
custody.—Barnett v. Blekley, 209 N. 

W. 412, 202 Iowa 1. 
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36. Pa—Commonwealth ex rel. 

Camp V. Camp, 29 A.2d 363, 150 Pa 
Super. 649. 

Tex.—Peacock v. Bradshaw, 194 B.W. 
2d 551, 145 Tex. 68. 

37. Pa—Commonwealth ex rel. 

Camp y. Camp, 29 A.2d 363, 150 
PaSuper. 649. 

Bemoval without husband’s consent 
or knowledge 

Tex.—Worden v. Worden, Civ. App., 
222 S.W.2d 264, reversed on other 
grounds, Sup., 224 S.W.2d 187. 
Custodial parent within state 
It has been held that the courts 
of the state have jurisdiction to de¬ 
termine the custody of a child domi¬ 
ciled within the state but secreted 
by the father without the state, 
where the father is within the state. 
—White V. White, 86 A. 363, 77 N.H. 
26—46 C.J. p 1260 note 89. 

38. Tex.—^Bradshaw v. Peacock, Civ. 
App., 191 S.W.2d 698, modified on 
other grounds Peacock v. Brad¬ 
shaw, 194 S.W.2d 651, 145 Tex. 68. 

46 C.J. p 1260 note 87. 

Xiaofc of jurisdiotion not cured by ap¬ 
pearance 

An appearance entered by the fil¬ 
ing of pleas of privilege by nonresi¬ 
dent defendants to whom custody of 
plaintiff's child had been awarded did 
not authorize order awarding custody 
of such child to plaintiff, where child 
at time of such order was domiciled 
in another state and was beyond 
jurisdiction of court.—^Bradshaw v. 
Peacock, Clv.App., 191 S.W.2d 698, 
modified on other grounds Peacock v. 
Bradshaw, 194 S.W.2d 551, 146 Tex. 
68 . 

39; T.ex.-x*Mauldin v. Buchanan; Civ, 
App.; 198 S.W.2d 469. 

46 O.J. P 1250 note 88. 
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force for the purpose of conferring jurisdiction.**^ 
Certainly, where the courts of a state have juris¬ 
diction in personam over both parents, and the 
child is both physically present and domiciled with¬ 
in the state, the courts of such state have jurisdic¬ 
tion to determine the custody of the child.^1 Under 
statutes to that effect, the court of the coimty in 
which the children chance to be living has jurisdic¬ 
tion to <ietermine custody.^2 

In general, the courts of a state will not assume 
jurisdiction of the status of parent and child of 
nonresidents except for immediate and emergency 
purposes and it has been held that, while the 
court has jurisdiction of proceedings by a father 
for the custody of a child, even though the mother 
and child are residing in a foreign state, such ju¬ 
risdiction will not be exercised where obedience 
to any order the court might make could not be 
enforced.**^ Where a child is wrongfully re¬ 
moved from the state of its domicile, after adjudi¬ 
cation of its custody in such state, the courts of 
the state to which it is so removed will decline 
jurisdiction to determine custody,*^ but will honor 
and enforce the rights of the person to whom cus¬ 
tody was awarded;^® and, where the true state 
of the case had not been made known to the local 
court, and such facts are first discovered on the 
appeal of a decision by the lower court, the appellate 
court, in which the case was triable de novo, will 

then decline jurisdiction.^^ 

Venue, General rules relating to venue of civil 


actions are applicable to proceedings to determine 
the custody of a minor child.^^ Since the child’s 
welfare overshadows any leg^l question, such as 
venue,^^ a challenge to the court’s jurisdiction on 
such ground need not be determined before granting 
a petition for the child^s custody pendente lite.^^ 

c. Notice or Proce^; Appearance 

The issuance of notice or process is essential to the 
validity of a proceeding to determine permanent custody, 
unless there has been a general appearance. 

A parent cannot be deprived of the custody of 
a child in a proceeding of which he has had no no- 
tice,5i and, as appears infra subdivision g of this 
section, an opportunity to be heard, and the mere 
fact that he was present at the hearing has been 
held immaterial.52 The issuance of notice or proc¬ 
ess is jurisdictional, and, as to a person entitled 
thereto, an order entered without the required no¬ 
tice or process is void,53 particularly where such 
person is also without knowledge thereof.54 How¬ 
ever, even though a party has not been served, or 
properly served, with process, he is subject to the 
jurisdiction of the court if he has filed a general 
appearance, or one regarded as such;^® and it is 
sufficient to constitute jurisdiction of a party that 
such party appears generally by counsel.^® 

Ex parte order for temporary custody. Notice is 
not essential for a hearing on a petition for cus¬ 
tody provisionally, temporarily, or pendente lite;^^ 
but this summary power to make an ex parte order 


40 . N.H.—White v. White, 86 A. 353, 
77 N.H. 26. 

Tex.—Worden v. Worden, 224 S.W.2d 
187. 

41. Cal.—Sampsell v. Superior Court 
in and for Los Angeles County, 197 
P.2d 739, 32 Cal.2d 763. 

42. Cal.—Titcomh v. Superior Court 
in and for Santa Clara County, 29 
P.2d 206, 220 Cal. 34. 

The riffht la transitory and shifts 
with the abode of the children.— 
White V. White, 24 S.B.2d 448, 181 
Va. 162. 

43. Utah.—^In re State in Interest of 
Johnson, 175 P.2d 486, 110 Utah 
500. 

Application of principles of conflict 
of laws as to parent and child re¬ 
lationship generally see Conflict of 
Laws § 14 d. 

44. N.J.—Dixon v. Dixon, 76 A. 1042, 
77 N.J.Ba. 813. 

46 C.J. p 1251 note 91. 

45. Ala.—State v. Black, 196 So. 
713, 289 Ala. 644. 

Where a father has been approved 
as a proper custodian of his child by 
a competent court of the state of 
their domicile, the courts of another 


state to which the child has been 
wrongfully removed without the fa¬ 
ther’s consent will not Interfere to 
overthrow his authority.—^Taylor v. 
Jeter, 33 Ga. 196, 81 Am.D. 202. 

46. Ala.—State v. Black, 196 So. 713, 
239 Ala. 644. 

47. Ala.—State v. Black, supra- 

48. Cal.—Cole V. San Joaquin Coun¬ 
ty Super. Ct., 151 P. 169, 28 Cal. 
App. 1. 

46 CJ. p 1251 note 94. 

49. Ala.—^Ex parte White, 16 So.2d 
500, 245 Ala. 212. 

50. Al€L—^Bx parte White, supra. 

51. Ala.— Corpus Juris cited in 
Worthy v. Worthy, 18 So.2d 721, 
723, 246 Ala. 62—^Bx parte White, 
16 So.2d 500, 245 Ala. 212<-^orpiis 
Juris cited in Chandler v. Whatley, 
189 So. 761, 754, 238 Ala. 206. 

Cal.—^Tltcomb v. Superior Court In 
and for Santa Clara County, 29 P. 
2d 206, 220 Cal. 34^In re Spiers, 
59 P.2d 838, 15 Cal.App.2d 487. 
]^ss.—Sinquefield v. Valentine, 132 
So. 81, 159 Miss. 144, 76 A.L.R. 238. 
N.J.—^Bx parte De Bois, 148 A. 10, 
j 7 N'.J.Misc, 1029. 
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W.V€u—^In re Sutton, 63 •S.B.2d 839. 

.46 C.J. p 1261 note 96. 

Requirement of notice In proceedings 
to determine custody of infants 
generally see Infants § 8 . 

52. Wis.—In re Knoll, 167 N.W. 744, 
167 Wis. 461. 

53. Cal.—^Tltcomb v. Superior Court 
In and for Santa Clara County, 29 
P.2d 206, 220 Cal. 34. 

54. Tex.—^Peacock v. Bradshaw, 194 
S.W.2d 551, 146 Tex. 68 . 

55. Cal.—^In re Spiers, 59 P.2d 838, 
16 Cal.App.2d 487. 

Miss.—Sinquefield v. Valentine, 132 
So. 81. 159 Miss. 144, 76 A.L.R. 288. 

Tex.—^Bradshaw v. Peacock, CivA.pp., 
191 S.W.2d 698, modified on other 
grounds Peacock v. Bradshaw, 194 
S.W.2d 561, 145 Tex. 68 . 

What constitutes appearance gene'r^ 
ally see Appearances $ 12. 

56. Mass.—Heard v. Heard, 82 N.B. 
2d 219, 323 Mass. 357. 

57. Al€u—^Bx parte White, 16 So. 2d 
600, 245 Ala. 212. 

Cal.—^Titcomb v: Superior Court in 
and for Santa Clara County, 29 P. 
2d 206, 220 Cal. 34. ' 
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for temporary custody pending a hearing should 
be exercised with extreme caution.®* 

d. Parties 

Parents are essential parties to custody proceedings; 
but neither the children nor their guardians are neces¬ 
sary parties. 

Parents, being the natural guardians o£ their chil¬ 
dren, cannot be deprived of their custody except by 
a proceeding in which the parents are made par¬ 
ties.®^ A petition by a wife, after a voluntary sep¬ 
aration from her husband, for custody of the chil¬ 
dren, should be filed in her own name and not by 
next friend and the mother of a child whose fa¬ 
ther is dead may sue for its custody without being 
joined by her present husband.®^ 

Children or guardians. Children are not neces¬ 
sary parties,®^ and need not always be represented 
by a guardian ad litem,^^ in suits regarding their 
custody,. In fact it has been held that a child’s 
guardian is neither a necessary nor a proper party 
in such a prQceeding,®^ except, under a statute so 
providing, where both parents are dead or are 
living separate and apart.®® A fortiori the physical 
presence of the children, however desirable, may be 
dispensed with in such proceedings in the courts of 
their domicile.®® A person who, although having 
present custody of the child, claims no adverse 
right to custody against the petitioner, is not a nec¬ 
essary party to the proceeding.®^ 


Who may bring suit Where a husband and wife 
have permanently separated, either may institute 
suit for disposition of their children,®® without 
asking for or obtaining dissolution of the bonds of 
matrimony.®® In the absence of a statute to the 
contrary, a nonresident parent may sue for the cus¬ 
tody of a child residing in the state.*^® Where it is 
held that an illegitimate child on legitimation is sub¬ 
ject to the custody and control of the father, as 
discussed in Bastards § 17 c, a father who has 
legitimated a child by marrying the mother may 
maintain proceedings for its custody.^l 

6. Pleading 

Rules governing pleading. Issues, and proof In civil 
actions generally apply in proceedings to determine cus¬ 
tody of, or right of access to, children, although nicety 
In pleading is not required. 

Rules governing the requisites and suflSciency of 
pleadings in civil actions and suits generally have 
been applied in proceedings to determine the cus¬ 
tody of, or the right of access to, children.^® Thus, 
plaintiff’s pleading must allege facts sufficient to 
constitute a cause of action or to warrant the grant¬ 
ing of the relief sought;*^® but nicety in pleading 
is not required in such proceedings,and it has 
been held that the state of the pleading is not con¬ 
trolling in such causes^® Plaintiff’s pleading must 
allege jurisdictional facts j*^® but it has been held 
that the failure to allege the jurisdictional facts 


58. CaJ.—ntcomb v. Superior Court 
in and for Santa Clara County, 
supra. 

58. Cal.—Ez. parte KeUey, 204 F. 
428, 56 CalJ^pp. 34. 

60. Ala—Pearce v. Pearce, 33 So. 
883, 136 Ala 188—McGoufirh v. Mc- 
OovLgh, 33 So. 860, 136 Ala 170. 

61. Tex^—Sancho v. Martin, Civ. 
App„ 64 aw. 1016. 

62. D.O.—Boone v. Boone, 132 F.2d 
14, 76 U.aAPP.D.C. 330, certiorari 
denied 63 S.CL 13X9, 319 U.S..762. 
87 L-Ed. 713. 

63. D.C.—^Boone v. Boone, supra 

64. W.Va—^Prame v. Wehn, 197 S.B, 
624, 120 W.Va 208. 

65. W.Va—Frame v. Welm, supra 

66. 3>.cJ—^Bdone v. Boone, 132 P.2d 
14, 76 TT.S.App.D.C. 399, certiorari 
denied 63 S.Ct. 1319, 319 IT.S. 762, 
87 Ii.Ed. 713. 

67. Utah.—Wallick v. Vance, 289 P. 
103, 76 Utah 209. . 

6a ir.M,—Poteet v. Poteet 114 P.2d 
91, 45 N.M. 214. 

separated frcpa l^hand, hi^ 
iekal ri^rht to maintain action assUnst 
beha^lf ...of their minor son for 
o^tody or .possession thereof.—Wor¬ 
den Y.'Worsen, Tex.ClVw^I>., .222 a 


W.2d 254, reversed on other grounds. 
Sup., 224 aW.2d 187. 

69. N.M.—Poteet v. Poteet, 114 P.2d 
91, 45 N.M. 214. 

76. Ky.—Workmetn v. Workman, 229 
S.W. 379, 191 Ky, 124. 

71. Utah.—^Harrison v. Harker, 142 
P. 716, 44 Utah 641. 

72. N.J.—^Rossell y. Hossell, 53 A. 
821, 64 N.J.EQ. 21. 

73. Ala—McLellan v. McLellan, 125 
So. 225, 220 Ala 376. 

Averment as to fitness of parent 
(1) Where parents were divorced 
and father had died, paternal grand¬ 
mother was not entitled-to custody 
of grandchildren twice a month as 
ordered hy trial court; where there 
was no allegration that mother was 
unfit x>erson to have.custody of the 
niinor children, since, under statute 
relating to custody on father's death, 
mother was entitled to full care and 
custody.—Alexander v. Kennedy, 119 
P.2d 823, 90 Okl. 6. 

<2) In, absence of pleading and 
proof of parents’ unfitness* there 
must he pleading and prpof that 
parents. have voluntarily relinquished 
right to child’s custody, as basis for 
exercise of Judieisl control oyer 
minor.—-Pavts v. Sears, Te3c.Com. 
App., 85 S.W.2d 99, 


(3) Husband’s bill for custody of 
child,' alleging that wife abandoned 
home without justification, was held 
sufficient without averment that wife 
was unfit person for care, custody, 
and control of child.—McLellan v. 
McLellan, 129 So. 1, 221 Ala. 363. 

(4) But on an earlier appeal of the 
same case it was held that father 
could not enjoin mother from remov¬ 
ing child from his custody, where he 
did not aver that mother was at 
fault in separation and Improper per¬ 
son to have custody.—McLellan v. 
McLellan, 125 So. 226, 220 Ala. 376. 
PetitioiL held snAoient 

Ga.—Wilson v. Rourke, 148 S.K 874, 
166 Ga. 458. 

7A Ala.—Brown v. Jenks, 25 So.2d 
439, 247 Ala. 596. 

Pleadings of little importance 
Tex.—^Brillhart v. Brillhart, Civ.App., 
176 S.W.2d 229, error refused—Wil¬ 
liams V, Guynes, CivAj?p., 97 S.W. 
2d 988. ■ 

BiU held snfflclent 

Al€u—^Brown v. Jenks, 25 So.2d 489, 
247 A1A 596. 

75. Ala.—Hall v. Kirkland, 142 So. 
61, 225 Ala. 158. 

76. N.J.—hossell Y. Rossell, 53 A. 
821, 64iN.J3q. 2L 
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will not defeat jurisdiction where the jurisdic¬ 
tional requirements actually exist.^*^ A parent who 
institutes a custody proceeding and is personally 
present at the hearing cannot thereafter complain 
of the failure of the record to disclose a written 
petition originally filed by himJ^ 

Title of pleading. The title of a parent's peti¬ 
tion to recover possession of a child from persons 
detaining it should designate the parent as plain¬ 
tiff, and the persons against whom relief is sought 
as defendants,*^^ and a reviewing court may correct 
the petition so to designate them.80 

Application for temporary, ex parte order. Stat¬ 
utory requirements respecting pleadings on an ap¬ 
plication for an ex parte order for temporary cus¬ 
tody of children pending a final determination must 
be complied with;^! and such application must be 
by affidavit or verified petition alleging the jurisdic¬ 
tional fact of the children's residence in the county 
and the necessity for such summary order.*2 The 
requirement is jurisdictional,83 and ex parte or¬ 
ders based on an application not containing such 
allegations are void;34 and such invalidity, or the 


effect thereof, is not cured by the fact that proper 
allegations are contained in an amended application 
for custody in the original proceeding for perma¬ 
nent custody.85 

Issues and proof. Rules governing issues and 
proof in civil actions generally have been applied 
in proceedings to determine custody of a child.83 

f. Evidence 

(1) Presumptions and burden of proof 

(2) Admissibility 

(3) Weight and sufficiency 

(1) Presumptions and Burden of Proof 

It Is presumed that the best Interests and welfare 
of the child will be subserved by placing it in the custody 
of its natural parents; but th's presumption is rebut¬ 
table, and the burden of showing the existence of cir¬ 
cumstances which would deprive the parent of the right 
to custody is on the parson opposing the parent's right* 

A presumption exists that the best interests and 
welfare of the child will be subserved by placing 
it in the custody of its natural parents or surviving 
parent,®*^ and that the parent is fit and competent 


BUI held iusnillGletLt 

N.J.—^Rosaell v. Rossell. supra. 

46 C.J. p 1221 note 38 tab 

77* N.M.—Bx parte Sedillo, 278 P. 

202. 34 N.M. 98. 

Permanent separation 
Failure of complaint for disposi¬ 
tion of children to allege permanent 
separation did not defeat Jurisdic¬ 
tion where both parties and court 
regarded separation as permanent.— 
Ex parte Sedillo, supr^ 

78. N.C.—In re Prevatt, 28 S,B.2d 
664, 223 N.C. 833. 

79. Utah.—Jensen v. Barley, 228 P. 
217. 63 Utah 604. 

8(h Utah.—Jensen v. Barley, supra. 

81. Cal.—Titcomb v. Superior Court 
in'and for Santa Clara County. "29 
P.2d 206. 220 Cal. 34. 

82. Cal.—Titcomb v. Superior Court 
in and for Santa Clara Ooi^nty, su¬ 
pra. 

83. Cal.—Titcomb v. Superior Court 
in and for Santa Clara County, su- 
pra^ 

84. Cal.—^Titcomb v, Superior Court 
in and for Santa Clara County, su¬ 
pra. 

85. Cal.—^Titcomb v. Superior Court 
in and for Santa Clara Coimty, 
supra. 

Contempt proceedings based on void 
order 

Cal.—^Titcomb v. Superior Court in 
tod for Santa Clara County, supr& 

86. Tex.—Johnson v. Campbell, Civ. 
App., i(yi S.w.2d 1111, error dis¬ 
missed. 

67 C.J.S.—43 


Permanent custody held sole issue 
In mother's suit, alleging that de¬ 
fendants illegally held custody of 
child, only question before court was 
I>ermanent custody of child, and 
mother could not complain that she 
was not allowed to visit child, but 
could only seek such relief in another 
proceedlng.^^ohnson v. Campbell, 
supra. 

Proof of unfitness of father 

Fact that a father is not a fit and 
proper person to have custody of his 
child need not be proved before child 
can be awarded to another, but para¬ 
mount issue is what is for. the best 
Interest of the child.—Sawyer v. Bez- 
ner, Tex.Civ.App., 204 S.W.2d 19, re¬ 
fused no reversible error, 

87. Ala.—Chandler v. Whatley, 189 
So. 761, 238 Ala. 206. 

Cal.—^In re Bensfield's Guardianship, 
283 P. 112, 102 Cal.App. 446. 

Ga.—Dornburg v. McKellar, 48 S.B. 
2d 820, 204 Ga. 189. 

Iowa.—^Lursen v. Henrichs, 33 N.W. 
2d 388, 239 Iowa 1009^—Allender v. 
fielders, 291 N.W. 176, 227 Iowa 
1324—^Bonnarens v. Klett, 241 N.W. 
483, 213 Iowa 1286—In re McFar¬ 
land's Guardianship, 239 N.W. 702, 
214 Iowa 417—Jensen v. Sorenson, 
233 N.W. 717, 211 Iowa 364. 

Kan.—Jackson v. Jackson, 190 P.2d 
426, 164 Kan. 391. 

Minn.—State ex rel. Olson v. Soren¬ 
son, 293 N.W. 241, 208 Minn. 226. 
Miss.—Stegall V. Stegall, 119 So. 802, 
161 Miss. 876. 

Mo.—^Edwards v. Bngledorf, App., 
192 S.W.2d 81—Buedlinger v. 
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Ruedllnger, 10 S.W.2d 824, 222 Mo. 
App. 819. 

Mont.—^Hasmes v. Flllner, 75 P.2d 
802, 106 Mont 69. 

N.Y.—^Application of Bttsh, 91 N.T. 
S.2d 816. 

P€u—Commonwealth v. McGee, 157 
A. 846, 108 Pa.Super. 12—Com¬ 
monwealth ex rel. Miller v. Bar¬ 
clay, 96 Pa.Super. 316. 

Tex.—Silva v. Aranda, Civ.App., 223 
S.W.2d 333, error dismissed—P'ox 
V. Fox, CIv.App., 210 S.W.2d 622— 
Medrano v. H^diiguez, Civ.App., 
209 S.W.2d 208—Sawyer v. Bezner, 
Civ.App., 204 S.W.2d 19, refused no 
reversible error—Brooks v. Be 
Witt. Civ.App., 178 S.W.2d 718, re¬ 
versed on other grounds Be Witt 

V. Brooks, 182 S.W.2a 687, 143 Tex. 
122, motion granted and certiorari 
denied 65 S.Ct 1196, 326 U.S. 862, 
89 l4.Ed. 1983—Binion v. Mathis, 
Civ.App.. 171 S.W.2d 612—Mat¬ 
thews V. ^Whittle, CivAwpp., 149 S. 

W. 2d 601—^Langenegger v. Purl, 
C1V.APP., 67 S.W.2d 916—French 
y. Hux, Civ.App., 54 S.W.2d 639, 
error refused—Taylor v. Taylor, 
CIvAlPP., 42 S.W.2d 465. 

Utah.—In re Olson, 180 P.2d 210, 111 
Utah 366—Walton v. Coffman, 169 
P.2d 97, 110 Utah 1—Walllck v. 
Vance, 289 P. 103, 76 Utah 209. 
Wyo.—Corpus Juris quoted' lu Ken- 
nison v. Chokie, 100 P.2d 97, 65 
Wyo. 421. 

46 C.J. P 1261 note 13. 

“Ordinarily, the law prjBSumes that 
the best interest of child will be 
subserved by allowing it to remain 
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to have the chiltfs care and custody but such 
presumption may be rebutted.^® The presump¬ 
tion is particularly strong where the custody re¬ 
sides in the natural parent;^® and, while the pre¬ 
sumption still remains after the custody of the nat¬ 
ural parent has been terminated,^^ once the cus¬ 
tody of the natural parent has been terminated, 
the presumptive significance loses a great deal of 
its vigor.^2 There is also a presumption that a 
child of tender years will be best cared for by 
its mother and this presumption becomes more 
compelling where the child of tender years is a 
female.^^ 


The burden of showing the existence of circum¬ 
stances which would deprive the parent of the right 
to custody of his child,as for example his unfit¬ 
ness,®^ inability to care for it,®*^ or relinquishment 
of his parental right,®® is on the person opposing 
the parent’s right. So, also, it is presumed that 
the place selected by a father for the care and 
support of his children is suitable, and a person 
claiming otherwise has the burden of proof.®® 
While it has been held that, even where the par¬ 
ents have voluntarily delivered custody to another, 
it will be presumed that the best interest of the 
child will be subserved by the custody of its par- 
ents,i and that the burden of proof is on him who 


in the custody of the parents, no 
matter how poor and humble they 
may be, though wealth and worldly 
advancement may be offered in the 
home of another.”—^Legate v. Leg¬ 
ate, 28 S.W. 281, 282, 87 Tex, 248— 
Davis V Sears, Tex.Com.App., 35 S. 
W.2d 99, 102—^Amos v. Sengleman, 
Tex.Civ.App., 183 S.W.2d 1008, 1009, 
error refused. 

PresomptloiL weighed with other evl- 
deuce 

Utah.—Baldwin v. Nielson. 170 P.2d 
179, 110 Utah 172, opinion adhered 
to 174 P.2d 437. 110 Utah 180. 
Statute aa to suits hetweeu parents 
A statutory provision to the effect 
that there shall be no prima facie 
right to the custody of the child in 
either parent, but the best Interests 
of the child are to control, has been 
held to apply only as between par¬ 
ents, and not to be applicable to the 
right of a surviving father to such 
•custody.—^People ex rel. Boulware 
V. Martens. 249 N.Y.S. 600, 232 App. 
Div. 268, affirmed 180 NE. 321, 258 
N.T. 634. Followed in People ex rel. 
Held v. Cavanagh, 258 N.Y.S. 988, 263 
App.I>iv. 737. 

Sg. Cal.—^In re Bensfield’s Guard¬ 
ianship, 283 P. 112, 102 Cal.App. 
445. 

Mo.—^WUlIams v. Williams, App., 205 
S.W.2d 949. 

89. Ala.—Chandler v. Whatley, 189 
So. 761, 238 Ala. 206. 

Iowa.—^Lursen v. Henrlchs, 33 N.W. 
2d 383, 239 Iowa 1009—Allender v. 
Selders, 291 N.W. 176, 227 Iowa 
1324—^Zn re McFarland's Guard¬ 
ianship. 239 N.W. 702, 214 Iowa 
417—Jensen v. Sorenson, 233 N.W. 
717, 211 Iowa 354. 

Mont.—^Haynes v. Fillner, 76 P.2d 
802, 106 Mont 59. 

N.Y.—^Application of Bush, 91 N.Y. 
S.2d 315. 

Tex.—SUva v. Aranda, Clv«A.pp., 223 
S.W.2d 833, error dismissed—^Mat¬ 
thews V. Whittle, Civ.App., 149 S. 
W<2d 601—^Langengger v. Purl, 
Civ^App., 67 S.W.2d 916—^French v, 
Huat Civ.App., 54 S.W.2d 589, error 


refused—^Taylor v. Taylor, Civ. 
App., 42 S.W.2d 455. 

Utah.—In re Olson, 180 P.2d 210, 
111 Utah 365. 

Wyo.—^Kennison v, Chokie, 100 P.2d 
97, 55 Wyo. 421. 

46 C.J. P 1261 note 14. 

Nature of evidence to rebut pre¬ 
sumption 

The presumption may be overcome 
by any competent evidence which is 
sufficient to satisfy a reasonable 
mind thereon, and it is not overcome 
unless from all of the evidence the 
trier of facts is satisfied that wel¬ 
fare of child requires that custody 
be awarded some one other than its 
natural parents.—^Walton v. Coff¬ 
man, 169 P.2d 97, 110 Utah 1. 

90. N.Y.—^People v. Free Synagogue 
Child Adoption Committee, 85 N. 
Y.S.2d 541, 194 Misc. 332. 

91. Tex.—^Hustace v. Black, Civ. 
App., 191 S.W,2d 82. 

99. N.Y.—^People v. Free Synagogue 
Child Adoption Committee, 86 N. 
Y.S.2d 541, 194 Misc. 332. 

93. Ala,—Stephens v. Stephens, 24 
So.2d 447, 32 AlfuApp. 240, cer¬ 
tiorari denied 24 So.2d 449, 247 
Ala. 340. 

D.C—^Boone v. Boone, 150 F.2d 163, 
80 U.S.App.D.a 152. 

Pa.—Commonwealth ex rel. Davis v. 
Davis, 97 PcuSuper. 442. 

94. Ala.—Stephens v. Stephens, 24 
So.2d 447, 32 AlaJlpp. 240, cer¬ 
tiorari denied 24 So.2d 449, 247 
Ala. 340. 

96. Ala.—^Harris v. Harris, 39 So. 

2d 232. 251 Ala. 687. 

Minn.—State ex rel. Olson v. Soren¬ 
son. 293 N.W. 241, 208 Minn. 226. 
N.Y.—Application of Bush, 91 N.Y. 
S.2d 316. 

Okl,—Scroggln v. GriflEIn, 94 P.2d 244, 
185 Okl. 456. 

Tex.—^Duckworth v. Thompson, Com. 
App., 87 S.W.2d 731—Sawyer v. 
Besner, Civ.App., 204 S.W.2d 19, 
refused no reversible error—Tem¬ 
pleton v. Walker, Civ.App., 179 S. 
W.2d 811, error refused—^Brooks 
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V. De Witt, Civ.App.. 178 S.W.2d 
718, reversed on other grounds De 
Witt V. Brooks, 182 S.W.2d 687, 
143 Tex. 122, motion granted and 
certiorari denied 65 S.Ct. 1196, 326 
U.S. 862, 89 L.Ed. 1983—Blnion v. 
Mathis, Civ.App., 171 S.W.2d 612. 
Utah.—^Baldwin v. Nielson, 170 P.2d 
179, 110 Utah 172, opinion adhered 
to 174 P.2d 437, 110 Utah 180— 
In re Bradley, 167 P.2d 978, 109 
Utah 538. 

46 C.J. p 1261 note 16. 

Burden on person having lawful cus¬ 
tody 

Where a parent seeks to recover 
his minor child's custody from an¬ 
other, whose custody of child was 
lawful in Inception, burden is on re¬ 
spondent, seeking to retain custody, 
to show that his continued custody 
best subserves child's welfare, not 
that parent is unfit for custody 
thereof.—Hustace v. Black, Tex.Civ. 
App., 191 S.W.2d 82. 

96. Ala.—Corpus Juris quoted in 
Chandler v. Whatley, 189 So. 761, 
763, 764, 238 Ala. 206. 

Iowa,—Wooley v. Schoop, 12 N.W.2d 
697, 234 Iowa 667. 

Minn.—State v. Miller, 244 N.W. 685, 
187 Minn, 152t 

Mo.—Williams v. Williams, App., 205 
S.W.2d 949. 

Okl.—^Alexander v. Kennedy, 119 P. 

2d 823. 190 Okl. 6. 

46 C.J. P 1^252 note 16. 

97. Colo.—Wilson v. Mitchell, 111 
P. 21, 48 Colo. 454, 30 L.R.A.,N.S., 
507. 

46 C.J. p 1252 note 17. 

98. Colo.—Wilson V. Mitchell, su¬ 
pra. 

46 C.J. p 1252 note 1$. 

Presumption that relinquishment of 
custody was Intended to be tem¬ 
porary see supra § 11. 

99. Colo.—WUson v. Mitchell, su¬ 
pra. 

Ohio.—Quigley v. Murphy, 5 Ohio 
S. & C.P. 680, 4 Ohio N.P. 1. . 

1. Tex.—^Frazier v. Cowart, Civ. 
App., 191 S.W.2d 94. 
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avers otherwise,^ it has also been held that, where 
a child has been surrendered by its parent to the 
custody of another, the parent, when seeking to re¬ 
gain the custody, has the burden of showing his 
fitness,® and that it is for the best interests of the 
child and society that the custody should be restored 
to him,and this is particularly so where the 
child has been nurtured by such other person for 
many years under satisfactory conditions.^ Where 
the wife has chosen to absent herself from the 
husband without giving any reason, the court will 
presume that none exists;® and the burden is on 
the wife to show that she did not desert the hus¬ 
band until after further living with him became 
intolerable through his tyranny, oppression, or 
abuse.7 

Where a parent who has been judicially deter¬ 
mined to be unfit for custody of the child seeks to 
reclaim custody, such parent has the burden of 
showing that he had become fit therefor,® and that 
the child’s best interests would be subserved by 
the change in custody.® Under a statute giving 
the custody of children to the mother, without a 


§ 13 

jury trial, if the father from drunkenness neg¬ 
lects to provide for them, it has been held that, 
where the drunkenness is satisfactorily shown and 
the father is without property, the burden is on him 
to show that he has performed his duty in pro¬ 
viding for his family.!® 

(2) Admissibility 

While the general rules of admissibility of evidence ap¬ 
ply In proceedings to determine the custody of a child, a 
wider scope Is often allowed In the admission of evidence 
of material facta. 

Although the general rules as to admissibil¬ 
ity of evidence are ordinarily applicable in pro¬ 
ceedings to determine the custody of a child,!! 
it is permissible and often wise to allow a wider 
scope in the admission of evidence of facts and 
circumstances than is permitted in ordinary ac¬ 
tions.!® It is competent to show what disposi¬ 
tion of the child would be for its best welfare;!® 
and any evidence otherwise competent tending to 
show that the person claiming custody is unfit or 
unable to care for the child ordinarily is admissi¬ 
ble;!^ and such person’s moral character!® or repu- 


2. Tex.—^Frazier v. Cowart, supra. 

3- Tex.—^Peese v. Gellerman, 110 S. 

W. 196, 51 Tex.Clv.App. 39. 

4. Utah.—^Harrison v. Barker, 142 
P. 716, 44 Utah 641. 

46 CJ. P 1252 note 21. 

5. Ky.—^Horn v. Dreschel, 183 S.W. 
2d 22, 298 Ky. 427. 

6- La.—^Bermudez v, Bermudez, 2 
Mart. 180. 

7. Ohio.—State v. Nishwitz, 1 Ohio 
Dec. (Reprint) 370, 8 West.L.J. 
396. 

46 C.J. P 1262 note 23. 

S. Ind.—^Duckworth v. Duckworth, 
179 N.B. 773, 203 Ind. 276. 

Tex.—Craigrhead v. Meyers, Civ.App., 
11 S.W.2d 185, error dismissed. 

3. Ind.—^Duckworth v. Duckworth, 
179 N.H. 773, 203 Ind. 276. 

Utah.—^Ex parte Flora, 29 P.2d 498, 
34 Utah 143, followed in In re 
Florals Guardianship, 29 P.2d 499, 
48 Utah 146. 

TO. Pa.—Van Billiard v. Van Bil¬ 
liard, 6 Pa.Co. 333. 

TL Conn.—Hosrewoningr v. Hogre- 
woningr, 167 A. 813, 117 Conn. 264. 

Tenn.—Newburger v. Newburffer, 10 
TennA.pp. 555. 

Admissibility of evidence in habeaa 
corpus proceedings to determine 
custody of infants see BCabeas Cor¬ 
pus § 41 c. 

Bvidenoe held admissible 

<1) In husband^s action against 

wife to obtain custody of child, ex¬ 
clusion of evidence of happenings 

antedating order granting custody 


of child to wife, pendente lite, was 
error.—Seitz v. Seitz, 64 A.2d 87, 1 
N.J.Super. 234. 

(2) Testimony concerning moth¬ 
er’s dying request that sister take 
child was held competent in proceed¬ 
ings to determine custody, although 
request was not binding on court.— 
Jensen v. Sorenson, 238 N.W. 717, 
211 Iowa 354. 

(3) In determining whether chil¬ 
dren whom deceased divorced moth¬ 
er had placed in charge of friends, 
and whose custody father was seek¬ 
ing, were dependent children within 
juvenile court act, record in con¬ 
tested divorce case in which mother 
and father appeared and introduced 
evidence should be considered, in¬ 
cluding portions of record favorable 
to father.—^Ex parte Day, 66 P.2d 
1049, 189 Wash. 368. 

Bvidenoe held inadmissible 

(1) Testimony of children relating 
to father’s delinquencies, in proceed¬ 
ing to determine their custody, was 
held incompetent.—Saum v. Frei¬ 
berg, 260 P. 114, 82 Colo. 895. 

(2) The custody of a man’s chil¬ 
dren should not be taken away from 
him on unsworn statements* made 
out of court.—Trannum v. (3eorge, 
201 S.W.2d 1015, 211 Ark. 665. 

(3) In mother’s proceeding to ob¬ 
tain custody of minor cMld, where¬ 
in rights of father were not involved, 
exclusion of evidence offered only 
to show that child’s welfare would 
be better subserved by defendants’ 
c\wtody of child was proper.—^Mc- 
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Alpine V. Gilpatrlck, 4 A.2d 362, 90 
N.H. 57. 

12. Conn.—^Hogewoning v. Boge- 

woning, 167 A. 813, 117 Cona 264. 

Parent’s fitness 

A wide latitude of examination is 
allowable on the issue of a parent’s 
fitness to have the custody of the 
child.—Mahan v. Hendricks, 99 N.E. 
418, 181 Ind. 630. 

13. B.J.—Seitz V. Seitz, 64 A2d 87. 
1 N.J.Super. 234. 

46 C.J. p 1252 note 29. 

14. Wash.—State ex rel. Cummings 
V. Kinne, 111 P.2d 222, 8 Wash.2d 
1 . 

46 O.J. P 1252 note 30. 

Bvidenoe held irrelevant 
Where a mother seeks to obtain 
custody of a child illegally detained 
by respondent as a peon, evidence 
of the mother’s unfitness is irrele¬ 
vant—^Bustamento v. Analla, 1 B.M. 
255. 

15. Ariz.—^Dickason v. Sturdavan, 
72 P.2d 684, 50 Ariz. 382. 

Ind.—Garner v. Gordon, 41 Ind. 92. 
l^imited admissiblHty 
In proceeding to determine wheth¬ 
er mother or paternal grandfather 
should have custody of minor child, 
evidence of prior misconduct of 
mother was only admissible in so 
far as it might have evidentiary 
value on question of her present fit¬ 
ness at time of hearing to have cus¬ 
tody of child.—^In re Jones’ (iluard- 
ianship, 194 P.2d 141, 86 CalApp.2d 
35. 
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tation^® may be shown. 

Evidence is admissible as to the past treatment 
of the child by the person having the custody,^^ 
and as to how the child would be likely to be treat¬ 
ed and cared for by the person seeking to obtain the 
custody.^s However, evidence of a father’s general 
reputation of being unkind to the child is inadmissi¬ 
ble, since such fact is susceptible of better proof.^® 
In a contest between parents who have separated, 
evidence as to the cause of separation and the rela¬ 
tive merits and demerits of the parties should be 
received.2<5 

Opinion evidence. It is not competent to per¬ 
mit witnesses to testify generally as to their opinion 


in respect of the fitness of the person seeking the 
custody of the child.^^ So it has been held that 
opinion evidence that it was for the best interests 
of the child to be awarded to the mother is ina,d- 
missible if the data can be placed before the court 
in such a way that it may draw the inference as well 
as the witnesses.2^ 

(3) Weight and Sufficiency 

General rules as to weight and sufficiency of evidence 
apply in proceedings relating to the custody of children. 

The general rules as to the weight and sufficiency 
of evidence govern in respect of evidence intro¬ 
duced to support or defeat a claim to the custody of 
a child.23 Thus, a preponderance of the evidence 


16. Tex.-—Ward v. Ward, 77 S.W. 
829, 34 Tex.Civ.App. 104. 

46 C.J. P 1252 note 32. 

Xdsdted to reasonjaUo time prior to 
snit 

Tenn.—^Newburger v, Newburger, 10 
Tenn.App. 555. 

17. Ind.—Garner v. Gordon, 41 Ind. 
92. 

18. Ind.—Gamer v. Gordon, supra. 

19. Tex.—Clayton v. Kerbey, Civ. 
App., 226 S.W. 1117. 

20- Ala.—Thomas v. Thomas, 101 
So. 738, 212 Ala. 85. 

46 C.X p 1252 note 36. 

21. Ga.—^Moore v. Dozier, 57 S.1I. 
110, 128 Ga. 90. 

22. Ga.—^Milner v. Gatlin, 76 S.D. 
860, 139 Ga. 109. 

23. Tex.—Hilburn v. Blount, Civ. 
App., 206 S.W.2d 878. 

Weight and sufficiency of evidence 
in habeas corpus proceedings to 
determine custody of infants see 
Habeas Oorpxis § 41 c. 

Svidenoe held snffieleiLt 

(1) In general. 

Ala—Butler v. Butler, 134 So, 129, 
222 Ala 684. 

Pa—Commonwealth v. Parker, 161 
A. 562, 106 FaSuper. 18. 

46 CJ. P 1253 note 43 [a]. 

(2) To justify the awarding of 
custody to the parents or the sur¬ 
viving parent rather than to a third 
person. 

JovTB ,—^In re McFarland’s Guardian¬ 
ship, 239 N.W. 702, 214 Iowa 417. 
Kan.—^Andrews v. Landon, 7 P.2d 91, 
134 Kan. 641, 

Ky.—^Kavanaugh v. Duncan, 221 S. 
W.2d 628, 310 Ky. €43—liewis v. 
Lewis, 174 5.W.2d 294, 295 Ky. 258 
^-Staggs V. Sparks, 150 S.W.2d 
690, 286 Ky. 898. 

Hd.—Kartman v. Kartman, 161 A. 
269, 163 Md. 19. 

Hich.—^Riemersma v. Riemersma, 18 
H.W.2d 891. 311 Mich. 452. 

Miss.—Ainsworth v. Boykin, 23 So. 
.2d 297, 198 Miss. 766—Bailey v. 
Pierce, 194 So. 743, 


Neb.—^Boucher v. Dittmer, 38 N.W. 

2d 401, 161 Neb. 680. 

N.X—Hall v. Hall, 57 A.2d 6, 141 
N.XBq. 273. 

Okl.—^Brooks v. Preston, 273 P. 345, 
184 Okl. 272. 

Pa.—Commonwealth ex rel. Miller v. 
Wagner, 62 A.2d 235. 160 Pa.Su- 
per. 536—Commonwealth ex rel. 
Lamberson v. Batyko, 43 A.2d 364, 
157 Pa.Super. 889—Commonwealth 
ex rel. Pell v. Brown, 100 Pa.Super. 
353. 

Tenn.—^Newburger v. Newburger, 10 
Tenn.App. 555. 

Tex.—^Davison v. Welsser, CivApp., 
221 S.w.2d 783, error refused— 
Thompson v. Doyal, Civ.App., 209 
S.W.2d 425, refused no reversible 
^rror-^Medrano v. Rodriguez, Civ. 
App., 209 S.W.2d 208—Ex parte 
Collins, Civ.App., 105 S.W.2d 446, 
error dismissed—Craighead v.' 
Meyers, Civ«App., 11 S.W.2d 186, 
error dismissed. 

Wis.—Sass V. Sass, 16 N.W.2d 829. 
246 Wis. 272. 

(3) To sustfi^h a decree that the 
mother, rather than the father, 
should have custody of the child, 
^a.—^Bosarge v. Bosarge, 26 So.2d 

73. 247 Ala. 667—Knowles v. 

Knowles, 20 So.2d 200, 246 Ala. 228. 
Ga.-Elliott v. Elliott, 152 S.E. 846, 
181 Ga. 545. 

N.T.—People ex rel. Spreckels v. De 
Ruyter, 269 N.T.S. 100, 160 Misc. 
323. 

Tex.—Avenler, v. Avenier, CivA^pp., 
216 S.W.2d 638, error refused, no 
reversible error. 

46 ax p 1253 note 43 [a] (3), (4). 

(4) To sustain a decree that the 
father, rather than the mother, 
should have custody of the child. 
Masa—McMahon v. McMahon, 88 N. 

E.2d 348, first case. 

Pa.—Commonwealth ex rel. Batturs 
V. Batturs, 60 A.2d 610, 162 Pa.Su- 
per." 673—kjommonwealth ex rel. 
Pescatore v. Pescatore, 46 A.2d 
259, 168 Pa.Super. 849—Common¬ 
wealth ex rel. Opfermann v, Opfer- 
Tnftnw, 187 A. 318, 124 PaSuper. 
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33—Commonwealth ex rel. Davis 
V. Davis, 97 Pa.Super. 442. 

46 ax p 1253 note 48 [a] <5). 

(6) To justify award to mother, 
with visitation rights in father. 

N.Y.—^People ex rel. Baird v. Baird, 
67 N.T.S.2d 768, 271 App.Div. 953— 
In re Beaman, 35 N.Y.S.2d 590, 264 
App.Div. 877. 

N.C.—^Ex . parte Barwick, 44 S.E.2d 
699, 228 N.C. 113. 

(6) To Justify temporary award to 
father with visitation rights in 
mother.—Commonwealth ex rel. 
Martocello v. Martocello, 25 A.2d 
855, 148 Pa.Super. 562. 

(7) To Justify provision for divid¬ 
ed custody of minor children be¬ 
tween husband and wife living apart. 
—Good v. Good, 52 S.E.2d 610, 205 
Ga. 112. 

(8) To require an award of custo¬ 
dy to father during school year and 
to mother during summer vacation 
period.—Sanders v. Felzman, 213 S. 
W.2d 428, 308 Ky. 26. 

(9) To Justify award to maternal 
grandparents rather than to paternal 
grandparents. 

Kan.—^Paronto v. Armstrong, 171 P. 

2d 29f), 161 Kan. 720. 

Tex.—^Howard v. Sensat, CivA.pp., 
46 S.W.2d 1023. 

(10) To warrant award of custody 
of orphan to grandmother rather 
than to stepfather.—^Norris v. Dunn, 
43 S.W.2d 77, 184 Ark. 611. 

Bvidenoe held inanffioieiit 

(1) In general.—Stutts v. Stutts, 
Tex.Civ.App., 177 S.W.2d 294—46 C. 
X p 1253 note 43 [b]. 

(2) To Justify granting custody to 
mother, rather than to father.— 
Seitz V. Seitz, 64 A.2d 87, 1 N.XSu- 
per. 234. 

(8) To warrant award of child to 
parents after relinquishment of cus¬ 
tody by agreement.—^Hurtt v. Conk¬ 
lin, 65 N.E.2d 610, 328 IIIJ^PP. 314. 

(4) To sustain claim that grand¬ 
parents, who had custody of minor 
ohild since parents’ divorce* had sub- 
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or clear and satisfactory evidence is required in 
order to warrant an order or decree awarding the 
custody of a child to one other than the parents or 


a surviving parent,on the ground of incompe¬ 
tency or unfitness,25 and the same preponderance 
of the evidence is required in case of abandonment 


Jected the minor to unwholesome en¬ 
vironment.—^Hart V. Howell, 19 So. 
2d 317, 164 Pla. 878. 

24 . Ga.— V. Rivers, 37 S.R2d 
386, 200 Ga. 354. 

K.y.—Oraf V. Oraf, 47 N.T.S.2d 45. 
R.I.—parte Des Marais, 42 A.2d 
893, 71 R.I. 165. 

Tex.—^Hustace v. Black, Civ.App., 191 
S.W.2d 82—^Poss V. Anderson, Civ. 
App., 188 S.W.2d 726, refused for 
want of merit. 

Utah.—^In re Bradley, 167 P,2d 978, 
109 Utah 538. 

SvidexLce held sufficient 

(1) To warrant an award of cus¬ 
tody to one other than the parents 
or a surviving: parent. 

Ala.—^Moss V. Parsons, 196 So. 891, 
240 Ala. 103—^Daniels v. Trawlck, 
168 So. 551, 282 Ala. 466—Blevins 
V. Underwood, 166 So. 801, 232 Ala. 
100 . 

Ark.—^Richards v. Taylor, 160 S.W.2d 
32, 202 Ark. 183—^Kirk v. Jones, 12 
S.W.2d 879. 178 Ark. 683. 

Cal.—^Bx parte De Leon, 189 P.2d 
109, 69 Cal.App.2d 610—^In re Bene¬ 
field's Guardianship, 283 P. 112, 
102 CaJApp. 445. 

Fla.—Little v. Franklin, 40 So.2d 768 
—State ex rel. Bullard v. Clark, 
179 So. 657, 131 Fla. 684. 

Ga.—^Avera v. Trapnell, 17 S.E,2d 
168, 193 Ga. 60—^Turpin v. Brown, 

154 S.R 356, 170 Ga. 824. 

m. —^Boyd v. People, 57 N.B.2d 659, 
324 IllApp. 226—Heitmann v. 
Heitmann, 48 N.B.2d 440, 318 HI. 
App. 644. 

Ind.—^Duckworth v. Duckworth, 179 
N.E. 773, 203 Ind. 276. 

Iowa.—^Herr v. Lazor, 28 N.W.2d 11, 
238 Iowa 518. 

Ky.—^Vanover v, Hunley, 218 S.W.2d 
20, 309 Ky. 461—^Hom v. Dreschel, 
183 S.W.2d 22, 298 Ky. 427—Cum¬ 
mins V. Bird, 19 S.W.2d 959, 280 
Ky. 296. 

L€l—S tate ex rel. Pitre v. Lefort, 

155 So. 435, 179 La. 919—State ex 
rel. Stockstill v. Spier A 128 So. 
276, 170 La. 454. 

Minn.—State v. Williams, 222 N.W. 
927, 176. Minn. 193—State v. Ander¬ 
son, 221 N.W, 868„ 175 Minn. 618. 
N.J.—Smith V. Smith, 5 .A.2d 774, 
126 N*.J.Bq. 384—^Price v. Sainsot, 
148 A 319, 103 N.J.EQ. 356. 

N-Y.—^People ex rel. Choolokian v. 
Mission of Immaculate Virgin, 76 
N.Y.S.2d 609, 192 Misc. 464, af¬ 
firmed 86 N.T.S.2d 462, 274 App. 
Div. 1049, modified on other 
grounds 88 N.B.2d 362, 300 N.T. 43 
—People ex rel. Walters v. Davies, 
267 Nr.T.S. 118, 143 Misc. 769— 
Application of Bush, 91 17.Y.S.2d 
315—Walch V, Walch, 62 N.Y.S.2d 
697. 


N.C.-r-Osburn v. Roberts, 169 P.2d 
293, 197 Okl. 206. 

Pa.—Commonwealth ex rel. Crllley v. 
Laird, 50 A2d 642, 160 Pa.Super. 
132—Commonwealth ex rel. Logs¬ 
don V. Logsdon, 39 A2d 461, 166 
Pa.Super. 85—Manning v. Jenkins, 
Com.Pl., 34 Luz.Leg.Reg. 107. 

S.D.—^Ashmore v. Hedblom, 268 N.W. 
429, 64 S.D. 513. 

Tenn.—State ex rel. Daugherty v. 

Rose. 71 S.W.2d 685, 167 Tenn. 489. 
Tex.—Waroff v. Haight, Civ.App., 185 
S.W.2d 241, refused for want of 
merit—^Howard v. Sensat, Civ. 
App., 46 S.W.2d 1028—^Taylor v. 
Taylor, Civ.App., 42 S.W.2d 455. 
Utah.—^Bx parte Flora, 29 P.2d 498, 
84 Utah 143, followed In In re 
Flora’s Guardianship, 29 P.2d 499, 
48 Utah 146—Wallick v. Vance, 
289 P. 103, 76 Utah 209. 

Wash.—^Fitzgerald v. Leuthold, 192 
P.2d 371, 30 Wash.2d 402. 

(2) To Justify award of custody to 
foster father until child was old 
enough to make his own decision.— 
Commonwealth ex rel. Boschert v. 
Cook, 186 A 229, 122 Pa.Super. 397. 

(3) To sustain decree denying cus«> 
tody of the children but allowing 
the mother the right to have the 
children visit her.—State ex rel. 
Cummings v. Kinne, 111 P.2d 222, 8 
Wash. 2d 1. 

Evidence h^d insufficient 

(1) To warrant an award of cus¬ 
tody to one other than the parents 
or a surviving parent. 

La.—State ex rel. Burleigh v. Savoie, 
171 So. 98, 185 La. 985. 

Md.—^Barnard v. Barnard, 145 A 614, 
157 Md. 264. 

Pa.—Commonwealth ex rel. McTighe 

V. Lindsey, 40 A2d 881, 156 Pa. 
Super, 660—^In re Beaver's Estate, 
182 A 744, 121 Pa.Super. 169. 

Tex.—Cox V. Wicks, CivApp., 210 S. 

W. 2d 276., 

(2) To warrant award to parents 
or surviving parent as against third 
person. 

W.Va.—State v. Williams, 148 S.B. 

488, 107 W.Va. 450. 

Wis.-^ones v. State, 247 H.W. 446, 
211 Wis. 9. 

25. Ala.—Corpus juris quoted in 
Chandler v. Whatley, 189 So. 761, 
753, 764, 238 Ala. 206: 

Minn.—State ex rel. Olson v. Soren¬ 
son, 293 N.W. 241, 208 Minn. 226. 
Okl.—In re Guardianship of HIght, 
148 P.2d 476, 194 Okl. 214—Scrog- 
gin V. Grifiln, 94 P.2d 244, 185 Okl. 
456. 

Tenn.—Stubblefield v. State ex rel. 
Fjelstad, 106 S.W.2d 668, 171 Tenn. 
680—Dunavant v. Dunavant, App., 
219 S.W.2d 910. 
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Tex.—Sutter v. Yutz, Civ.App., 223 
S.W.2d 564—^FYazier v. Cowartt 
Civ.App., 191 S.W.2d 94. 

Va.—Sutton v. Menges, 44 S.B.2d 414, 
186 Va 805. 

Wyo.—Corpus JUris dted in Kenni- 
son V. Chokie, 100 P.2d 97, 66 Wyo. 
421. 

46 C.J. P 1253 note 44. 

Bvldence held suffideut 

(1) To warrant denial of custody 
to parent or parents on grround of 
unfitness. 

Cal.—In re Boulad's Guardianship, 
202 P.2d 662, 90 CalApp.2d 136. 
Gte-—Harter v. Davis, 34 S.B.2d 667, 
199 Ga 603. 

Ill.—^People ex rel. Boczkowski v. 
Bogdan. 12 N.B.2d 342, 293 Ill App. 
627. 

La—State ex rel. Conerly v. Sonier, 
24 So.2d 290, 209 La 138—State 
ex rel. Castillion v. Jeunesse, 171 
So. 61, 185 La 845—State ex rel. 
Hartmann v. Hartmann, 154 So. 1, 
179 La 289. 

Mo.—Williams v. Williams, App., 205 
S.W.2d 949. 

Pa—Commonwealth ex rel. Machain 
V. Machain, 42 A.2d 88, 157 PaSu- 
per. 113—Commonwealth ex rel. 
Knouse v. Knouse, 22 A.2d 618, 146 
PaSuper. 396—Commonwealth v. 
Parker, 161 A. 562, 106 PaSuper. 
18. 

Tex.—Silva v. Aranda, CivApp., 223 
S.W.2a 333, error dismissed. 

46 aJ. p 1253 note 44 [a]. 

(2) To overcome presumption of 
fitness of parent.—Kennison v. Cho¬ 
kie, 100 P.2d 97. 66 Wyo. 421. 

(3) To establish that parent was 
fit and entitled to custody. 

Ga—^Brown v. Newsome, 14 SJS1.2d 
470, 192 Ga 43. 

Ky.—Moore v. Smith, 14 S.W.2d 1072, 
228 Ky. 286. 

Pa—Commonwealth ex rel. Hespe- 
lein y. Hespelein, 42 A2d 189, 167 
PaSuper. 224. 

Va—Sutton v. Menges, 44 S.B.2d 414, 
186 va. 805. 

Evidence held insufficient 
To warrant denial of custody to 
parent or parents on the ground of 
unfitness. 

Aa—Gresham v. Gresham, 27 Sb.2d 
876, 248 Ala. 393—Chandler v. 
Whatley, 189 So. 761. 238 Aa 206. 
Ark.—Phifer v. Phifer, 129 S,W.2d 
939, 198 Ark. 567. 

Ga—Waldrup v. Crane, 46 S^B.2d 
919, 203 Ga 388. 

Iowa—Wooley v. Schoop, .12 N.W.2d 
697, 234 Iowa 657. 

Ky.—l^odbeck v. Grant, 208 S.W.2d 
56, 306 Ky. 381—Bard v. Bard, 173 
S.W.2d 669, 295 Ky. 254. 

N.Y.—In re JolCe, 33 N.T.S.2d 481. 
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of the child,failure properly to support or main¬ 
tain the child,^*^ or voluntary relinquishment of the 
custody. 

g. Trial or Hearing 

The court Is not restricted to ordinary nnodes of trial 
In custody proceedings, and the trial Judge has broad 
equitable powers. 

A parent cannot he deprived of the custody of 
a child in a proceeding unless he has been given no¬ 
tice thereof, as considered supra subdivision c 
of this section, and an opportunity to be heard.29 


WHiile the court is not restricted to the ordinary 
modes of trial,or bound by any particular form 
of proceeding,^! the trial or hearing must be so 
conducted as to conform to the constitutional right 

of due process.^2 

The trial judge has broad equitable powers in de¬ 
termining the best interests of the child and it 
is the right and duty of the trial court to ascertain 
any and all facts and to make such investigation 
of conditions as in its judgment will assist it in 
reaching a proper solution of the problems.^^ How- 


Pa.—Commonwealth ex rel. Bock v. 
Bock, 48 A.2d 133, 159 Pa.Super. 
159. 

46 C.J. P 1253 note 44 [b], 

26. Cal.—^In re Romine's Guardian¬ 
ship, 205 P.2d 733, 91 Cal.App.2d 
389. 

46 aj. p 1263 note 46. 

Oiroiim8taa.tial evidence 
Abandonment of children by par¬ 
ents may be shown by facts and cir¬ 
cumstances as well as by direct ev¬ 
idence.—Finn V. Rees, 141 P.2d 976, 
65 Idaho 181. 

Bvldenoe held sufficient 
Cal.—^In re Boulad’s Guardianship, 
202 P.2d 662, 90 Cal.App.2d 136. , 

Iowa.—Jensen v. Sorenson, 233 N. 

W. 717, 211 Iowa 354. 

Minn,—State ex rel. Ashcroft v. Jen¬ 
sen. 7 N.W.2d 393, 214 Minn. 193. 
Miss.—McAdams v. McFerron, 178 
So. 333, 180 Miss. 644. 

1T.J.—Price v. Sainsot, 143 A. 319, 
103 N.J.Ba. 365. 

46 C.J. P 1253 note 45 [aJ. 

Bvldenoe hdLd insuffidexit 
Ark.—Hazelip v. Taylor, 190 S.W.2d 
982, 209 Ark. 510. 

Iowa.—^Bonnarens v. Klett, 241 N. 
W. 483, 213 Iowa 1286—^In re Mc¬ 
Farland’s Guardianship, 239 N.W. 
702, 214 Iowa 417. 

Miss.-Ainsworth v. Boykin, 23 So.2d 
297, 198 Miss. 756. 

K.J.—^Baum v. Kornberg, 50 A.2d 844, 
139 N.J.Bq. 265—Brown v. Parsons, 
42 A.2d 852, 136 N.J.Eq. 493—Starr 
V. Gorman, 40 A.2d 664, 136 N.J.Eq. 
106—^Ex parte De Bois, 148 A. 10, 7 
N.J.Misc. 1029. 

Tex.—^Poss V. Anderson, CIv.App., 188 
S.W.2d 720, refused for want of 
merit. 

46 CJr. p 1253 note 45 [b]. 

87. Ga.—Roebuck v. Calhoun, 40 S. 
B.2d 142, 201 Ga. 496—Hill v. Riv¬ 
ers, 37 S.E.2d 386, 200 Ga. 354. 
Bvidence held insufficient 

To demand finding that father had 
lost his prima facie right to custody 
by failure to provide necessaries.— 
Brown v. Newsome, 14 aE.2d 470, 
192 Ga. 43. 

S8. Ga.—Waldrup v. Crane, 46 S.E. 
fid fil9, 203 Ga. 388. 


Ky.—Lewis v. Lewis, 174 S.W.2d 294, 
295 Ky. 258. 

46 C.J. p 1253 note 46. 

Evidence held sufficient 

(1) To warrant denial of custody 
to the parents or a surviving parent 
where there had been a relinquish¬ 
ment of custody. 

Pla—State ex rel. Weaver v. Ha- 
mans, 159 So. 31. 118 Fla. 230. 

Ga—Saxon v. Brantley, 163 S.B. 
604, 174 Ga. 641. 

Tex.—^Johnson v. Campbell, Civ.App., 
107 S.W.2d 1111, error dismissed 
— ^Also V. Olivia, Civ.App., 43 S.W. 
2d 973. 

(2) To show voluntary relinquish¬ 
ment. 

Ga—^Beavers v. Williams, 33 S.B.2d 
343, 199 Ga 113. 

Ky.—Thompson v. Childers, 21 S.W. 

2d 247. 231 Ky. 179. 

Utah.—Wallick v. Vance, 289 P. 103, 
76 Utah 209. 

46 C.J. p 1253 note 46 [aJ. 

Evidence held insufficient 

To show voluntary relinquishment. 
Iowa—In re McFarland’s Guardian¬ 
ship. 239 N.W, 702, 214 Iowa 417. 
Ky.—Turner v. Lee, 164 S.W.2d 954, 
291 Ky, 396. 

Tex.—Donnell v. Baker, Civ.App., 15 
S.W.2d 120, error dismissed. 

46 C.J. p 1253 note 46 [b]. 

29. Ala—Ex parte White, 16 So.2d 
500, 245 Ala 212. 

Cal.—^Titcomh v. Superior Court In 
and for Santa Clara County, 29 P. 
2d 206, 220 Cal. 84—^In re Spiers, 
69 P.2d 838, 16 CalA.pp.2d 487. 
Miss.—Slnquefleld v. Valentine, 132 
So. 81, 159 Miss. 144, 76 A.L.R. 238. 
W.Va—In re Sutton, 53 S.B.2d 839. 

Bstabliidiliig right to trial of issue 
Where defendant, by suing out ha¬ 
beas corpus in another state, secured 
possession of child previously in cus¬ 
tody of plaintiff and brought it to 
this state, and supreme court, in ac¬ 
tion here, affirmed decree of chancery 
court, awarding custody to plaintiff, 
on ground that defendant could not 
litigate her right to custody until 
she had restored child to plaintiff 
and abided by judgment of court of 
the other state, and on coming down 
of mandate plaintiff moved for order 
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requiring defendant to comply with 
decree by restoring child to plaintiff, 
it was held that defendant was enti¬ 
tled to show that she had, prior to 
filing mandate, in good faith restored 
child to plaintiff and dismissed her 
petition for habeas corpus, and that 
child subsequently came into posses¬ 
sion of defendant without any fraud 
or collusion on her part, since in 
such case she would have right to 
trial of issue as to right of custody. 
—Scott V. Brown, 263 S.W. 972, 165 
Ark. 470. 

30. Ga.—Willingham v. Willingham, 
15 S.E.2d 514, 192 Ga. 405. 

Mass.—^Dumain v. Gwynne, 10 Allen 
270. 

Technical rules of praoMoe do not 
have controlling effect.—^Lanford v. 
Carruth, Tex.Clv.App., 186 S.W.2d 368 
—^Brillhart v, Brillhart, Tex.CIv.App., 
176 S.W.2d 229, error refused—Wil¬ 
liams V. Guynes, Tex.Civ.App., 97 S. 
W.2d 988. 

31. Ill.—Cowls V. Cowls, 8 Ill. 436, 
44 Am.D. 708. 

32. Cal.—^McGuire v. Superior Court 
in and for Los Angeles County, 30 
P.2d 61, 137 Cal.App. 272. 

Proceeding held not legal hearing 
Order of superior court awarding 
custody of child to mother, based on 
investigator’s report alone and with¬ 
out permitting father to introduce 
additional evidence offered, was held 
beyond jurisdiction of superior court 
as having been made without legal 
hearing.—^McGuire v. Superior Court 
In and for Los Angeles County, su¬ 
pra. 

33. Tex.—^Brillhart v. Brillhart, Civ. 
App., 176 S.W.2d 229, error refused. 

34. Tex.—^Lanford v. Carruth, Civ. 
App., 186 S.W.2d 368—Williams v. 
Guynes, Civ.App., 97 S.W.2d 988. 

Aid of experienced and disinterested 
persons 

Court should require that the in¬ 
terest of the children be brought 
fully before it, and for this purpose 
the court should call to its aid ex¬ 
perienced and disinterested persons, 
such as its probation officers or so¬ 
cial workers in the board of public 
welfare, to make an unbiased exam - 
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ever, while the court may avail itself of affidavits 
or other reasonable and proper sources of infor- 
mation,^5 the question of custody may not be deter¬ 
mined solely on affidavits.^® The court’s determina¬ 
tion must be based on the facts in evidence and, 
where the circumstances warrant it, the ultimate 
custody should not be determined until an addition¬ 
al hearing is held to determine particular questions 
as to what is best for the child’s welfare.®® The 
court which hears the case should satisfy itself 
whether the child is improperly restrained,®® and 
whether its comfort and education are properly at¬ 
tended to.^® Where parents surrendered children 
to a charitable institution by a contract under 
which they were to be placed in a good family and 
the parents were not to seek to recover them or 
to deprive such family of them, the parents are 
not entitled to have the children produced in court 
or to be informed where they are.^^ 

Determining wishes of child. Since the wishes 
of the child are a consideration affecting custody 
if the child is sufficiently mature to have any intel¬ 
ligent views or wishes on the subject, as discussed 
supra § 12, the court must determine the maturity 
of the child as a preliminary to ascertaining such 
views.^® The court may then ascertain the child’s 


views by whatever procedure seems, in the discre¬ 
tion of the court, most appropriate to attain the 
end;4® and the court may either conduct a personal 
inquiry,^^ directing that the child be brought be¬ 
fore it^® and examining the child publicly^® or pri- 
vately,^^ or it may appoint a committee to make 
inquiry.**® 

Determining fitness of person seeking custody. 
In a proper case, the court should make inquiry into 
the fitness of a parent to have custody of the child.**^ 
In determining the fitness of the person seeking 
custody, the matter may be referred to a master 
to inquire and report as to who will be a fit person 
to have custody of the child,®® or the matter may 
be inquired into in open court,®i or the court may 
determine from its own knowledge alone.®® The 
court may investigate the parent’s past conduct 
as a guide to what may be expected in the future 
and this investigation into the past is limited, not 
by the date of some prior decree, but by the ap¬ 
plication of the broader general rule of remote¬ 
ness.®* 

Right to jury trioL In contests between parents 
over the custody of children neither party is en¬ 
titled to a jury trial as a matter of right;®® and, 
hence, a statute giving the custody to the mother 


Ination of the aualiflcations of the 
parents and the circumstances which 
surround the children.—^Boone v. 
Boone, 150 F.2d 168, 80 U.S.App.D.C. 
152, 

Xavesti^tioii held insnffloient 

In a proceeding involving the Ques¬ 
tion of the custody of a child, the 
pertinent facts should be fully de¬ 
veloped, and more than one person 
should be called to testify, especially 
when other witnesses are present in 
court waiting to be called.—Com¬ 
monwealth ex rel. Joyce v. Cleaver, 
22 A.2d 545, 146 Pa-Super. 551. 

3& La.—State v. Thompson, 41 So, 
867, 117 La. 102. 

46 C.J, p 1258 note 54. 

36. N.T.—Semaria v. Semaria, 75 N. 
T.S.2d 117. 

37. Ill.—^People ex rel. Calnan v. 
Weightman, 246 Ill^App. 394. 

38. Pa.—Commonwealth ex rel. Lev¬ 
inson V. Levinson, 59 A.2d 625, 162 
Pa.Super. 563. 

Possibility of home outside of boards 
ixLg school 

Pa.—Commonwealth ex rel. Levinson 
V. Levinson, supra. 

83. Mass.—^Dumain v. Gwynne, 10 
Alien 270. ‘ 

40. Mass.—Dumain v. Gwynne, su- 

PWL 

41. Mass.—Dumain v. Gwynne, su¬ 
pra. 


42. N.H.—Sheehy v. Sheehy, 186 A. 
1, 88 N.H. 223. 

Mental capacity of child and not 
age is the criterion as to whether 
child has sufficient judgment to 
choose for itself.—^McGrady v. 
Brown, 161 So. 475, 230 Ala. 484. 

43. N.H.—Sheehy v. Sheehy, 186 A. 
1, 88 N.H. 228. 

44. N.H.—Sheehy v. Sheehy, supra. 

45. Ala.—McGrady v. Brown, 161 So. 
476, 230 Ala. 484. 

Mass,—Dumain v. Gwynne, 10 Allen 
270. 

Duty to interview child 

In a proceeding by mother of a 
sixteen-year-old boy and by her hus¬ 
band to obtain custody of boy from 
foster mother who had raised him, 
trial judge should have interviewed 
boy as to his wishes in the matter 
or as to his reasons for desiring to 
remain with foster mother.—^Toung 
V. Weaver, 44 A.2d 748, 185 Md. 328. 

46. N.H.—Sheehy v. Sheehy, 186 A. 
1, 88 N.H. 223. 

47. Ga.—Corpus Jttris dted in Wil¬ 
lingham V. Willingham, 15 S.B.2d 
514, 517, 192 Ga. 405. 

N.H.—Sheehy v. Sheehy, 186 A. 1, 88 
! N.H. 223. 

46 C.J. p 1253 note 53. 

48. N.H.—Sheehy v. Sheehy, supra. 

49. N.J.—Gardner v. Hall, 26 A.2d 
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799, 132 N.J.Bq. 64, affirmed 31 A. 
2d 805, 133 N.J.BQ. 287. 

On death of parent having custody 
Under statute providing that, in 
case of death of parent having cus¬ 
tody of minor child, custody should 
not revert to surviving parent with¬ 
out a decree of chancery court to 
that effect, chancery court should 
make inquiry into fitness of sur¬ 
viving parent to have custody of 
child which parent had presumably 
abandoned before permitting that 
parent to regain custody.—Gardner 
V. Hall, supra^ 

BO. Ill.—Cowls V. Cowls, 8 HI. 435, 
44 Am.D. 708. 

5L Ill.—Cowls V. Cowls, supra. 

62. Ill.—Cowls V. Cowls, supra. 

53. N.H.—Sheehy v. Sheehy, 186 A. 
1, 88 N.H. 223. 

54. N.H.—Sheehy v. Sheehy, supra. 
55- Pa.—Van Billiard v- Van Bil¬ 
liard, 6 Pa.Co. 383. 

Tex.—^Pittman v. Byars, 112 S.W. 

102, 51 Tex.Civ.App. 83. 

Paramount issue for court 

In proceeding to obtain custody of 
minor child, refusal to give mother 
and stepfather right to try issues 
involved before jury was not error, 
since the paramount, issue was for 
court to determine what was to the 
best interest of the child.—Wilton v. 
Spencer, Tex.Civ.App., 140 S.W.2d 
806, 
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without a jury trial, if the father from drunken¬ 
ness neglects to provide for them, is not unconsti¬ 
tutional as violating the right to trial by jury.®® 

Reception of evidence. Where defendant has in¬ 
troduced evidence reflecting on the petitioner’s fit¬ 
ness to have the custody of a child, it is error to 
exclude evidence in rebuttal.®" Where the trial 
court failed to hear certain available relevant evi¬ 
dence, the case may be remanded for further tes¬ 
timony.®® 

Questions of fact Where the evidence is conflict¬ 
ing as to the fitness of a parent to have the cus¬ 
tody of his child,®® or as to what disposition of 
the child will be for its best interests and welfare,®® 
the issue is for the jury or triers of facts. 

Findings,. The findings in proceedings to deter¬ 
mine the custody of a child must be based on, and 
supported by, the evidence before the court,®^ and 
the court’s findings must be given a reasonable con¬ 
struction.®® Findings on ultimate issues of fact 
have been held to include by implication findings 
on all probative facts necessary to sustain them;®® 
but a finding will not necessarily be implied by the 


mere absence of a contrary finding.®^ It has been 
held that a finding of unfitness as to a parent or 
parents is a prerequisite to a determination depriv¬ 
ing the parent or parents of custody and awarding 
custody to third persons;®® but such a finding is 
not a prerequisite to an award to one of the child’s 
parents.®® 

h. Disposition of Cause 

(1) In general 

(2) Conclusiveness of decree; modifica¬ 

tion 

(1) In General 

The determination of the custody of a child rests In 
the broad Judicial discretion of the court. The court 
should preserve its control, and generally may forbid, or 
impose conditions on, the removal of the child from the 
jurisdiction. The court should grant an unsuccessful 
parent the right of visitation. 

In proceedings to determine the custody of a child, 
the determination, to be made with due regard for 
the child’s best interests and the various consid¬ 
erations affecting custody, as discussed supra § 12, 
rests in the broad judicial discretion of the court ;®7 


56. Pa.—Van Billiard v. Van Bil¬ 
liard. 6 Pa.Co. 33S. 

57- Okl.—Snow v. Smith, 144 P. 578, 
44 Okl. 312. 

58. Md,—^Toung v. Weaver, 44 A.2d 
748, 185 Md. 328. 

Pa.—Commonwealth ex rel, Joyce v. 
Cleaver, 22 A.2d 545, 146 Pa.Super. 
551. 

58. Tex.—Greenlaw v. Dilworth, 
ComJ^pp., 299 S.W. 875. 

46 CJ. p 1254 note 62. 

60. Tex.—^Howard v. Sensat, Civ. 
App., 45 S.W.2d 1023. 

46 C.J. p 1254 note 63. 

Qnestlon of which of two homes 
will best promote the interests of 
the child is one of fact.—^Taylor v. 
Taylor, Tex.Civ,App., 42 S.W.2d 455— 
46 aj. p 1235 note 68 [el. 

61. Tex.—^Donnell v. Baker, Cli^. 
App., 15 S.W,2d 120, error dis¬ 
missed, 

68. Mass.—Stinson v. Meegan, 62 N. 

E.2d 113, 318 Mass. 459. 
Ahandomnexit 

Finding that father abandoned 
child who at age of one month he 
placed in care of deceased wife*s sis¬ 
ter did not mean that father was 
guilty of crime of abandonment, but 
merely that he did not seek posses- 
siott of child when after remarriage 
he could have done so but permitted 
her to remain with aunt more than 
five years.—Stinson v. Meegan, su¬ 
pra. 

68. ipal.—Heinz v. Helnz» 165 P.2d 
967» 73 CalA.pp.2d 61. 


IWnre to make particiilar fbidlag 
In action by husband against wife 
for custody of minor son, where trial 
court found on the ultimate issues 
of fact that husband was a fit person 
to have custody of son and that wife 
was not a fit person to have perma¬ 
nent custody of the child, failure to 
find among other things whether a 
third party without wife’s knowledge 
had been planted in her bathroom 
by husband and his agents or wheth¬ 
er a certificate stating that child had 
certain bruises which might have 
been caused by blows or fal'’« was 
false, was not error.—^Heinz v. Heinz, 
supra. 

64. Kan.—Bailey v. Bailey. 192 P.2d 
190, 164 Kan. 653. 

Bast interests of child 
In contest between child’s father 
and father’s stepmother for custody 
of child, findings relative to father’s 
relations with child, his support of 
cMld, and that he was a fit and prop¬ 
er person to have care and custody 
of child, together with an award of 
custody to father, could not be con¬ 
strued as a finding that it would not 
be to best interests of child that 
child be placed in father’s custody 
merely because there was no affirma¬ 
tive finding on that specific point.— 
Bailey v. Bailey, supra. 

65. Cal.—^In re Sloot's Guardianship, 
App., 206 P.2d 882—^In re White’s 
Guardianship, 191 P.2d 466, 84 Cal. 
App.2d 624—^In re Riley’s Guard¬ 
ianship, 165 F.2d 555, 72 Cal.App. 
2d 742. 


Ohio.—Tanner v. Tanner, 62 N.B.2d 
654, 78 OWo App. 178. 

66. Cal.—^In re White’s Guardian¬ 
ship, 191 P.2d 466, ,84 CalA.pp.2d 
624. 

67. Ala.—Chandler v. Whatley, 189 
So. 751, 238 Ala. 206. 

Cal.—^Munson v, Munson, 166 P.2d 
268, 27 Cal.2d 659—Cammack v. 
Cammack, 272 P. 288, 205 CaL 674— 
In re Kelly’s Adoption, 118 P.2d 
479, 47 Cal.App.2d 677—^In re Bene¬ 
field’s Guardianship, 283 P. 112, 102 
Cal.App. 445. 

Colo.—^People ex rel. Wagner v. Tor¬ 
rence, 27 P.2d 1038, 97 Colo. 47. 
D.C.—Barker v. Albright, 86 F.2d 
862, 66 App.I).C. 296. 

Ga.—Moody v. Pike, 36 S.B.2d 752, 
200 Ga. 243—^Pruitt v. Butterfield, 
6 S.B.2d 786, 189 Ga. 593—McDow¬ 
ell V. Gould, 144 S.H. 206, 166 Ga. 
670—Wilson v. Rourke, 143 S.B. 
374, 166 Ga. 458. 

Ind.—^Duckworth v. Duckworth, 179 
N.B. 773, 203 Ind. 276—Weber v. 
Redding, 168 N.B. 269, 200 Ind. 448. 
Ky.—Bunch v. Hulsey, 196 S.W.2d 
373, 802 Ky. 763—Stafford v. Staf¬ 
ford. 166 S,W.2d 220, 287 Ky. 804— 
Setser v. Caldwell, 188 S.W.2d 461. 
300 Ky. 856. 

La.—^tate ex rel. Guinn v. Watson, 
26 So.2d 740, 210 La. 265. 

Mass.—Stinson v. Meegan, 62 N.B. 
2d 113, 818 Mass. 469—Perry v. 
Perry, 180 N.B. 512, 278 Mass. 601. 
N.H.—Sheehy v. Sheehy, 186 A. 1, 
88 N.H. 223. 

N.T.—Application of Bopp, 58 N.T.S. 
2d 190. 
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and, while such discretion may not be arbitrarily 
exercised,the decision of the trial court is en¬ 
titled to great weight and will not be disturbed on 
appeal except in case of clear error or manifest 
abuse of discretion.®® 


The chancellor, by virtue of his general juris¬ 
diction over infants, may order an infant not only 
to be relieved from illegal restraint, but to be sur¬ 
rendered to its parents.*^® In a proper case the 
court may, in the exercise of its extraordinary 


N.D.—^Borff V. Anderson, 11 N.W.2d 
121, 73 N.I>. 96. 

Pa.—Commonwealth ex rel. Levin¬ 
son V. Levinson, 59 A.2d 625, 162 
Pa.Super. 563—Commonwealth ex 
rel. Chimienti v. Chimienti, Com. 
PI,, 32 Del.Co. 241—Commonwealth 

V. Pearson, Com.Pl., 30 Lel.Co. 288 
—Commonwealth ex rel. Peraino v. 
Scalzo, Oom.Pl., 26 North.Co. 281. 

S.C.--West V. West, 36 S.B.2d 856, 
208 S.C. 1. 

Tex.—Silva v. Aranda, Clv.App., 223 
S.W.2d 333, error dismissed—Tre¬ 
vino V. Trevino, Civ.App., 193 S.W. 
2d 254—^Lanford v. Camith, Civ. 
App., 186 S,W.2d 368—Stutts v. 
Stutts, Civ.App.. 177 S,W.2d 294— 
Secrest v. Lewis, Civ.App., 171 S. 

W. 2d 217—Miller v. Schneider, Civ. 
App., 170 S.W.2d 301—^Wilton v. 
Spencer, Civ.App., 140 S.W.2d 306— 
Langrenegrgrer v. Purl, CIvAlPp., 57 
S.W.2d 916. 

Wash.—State ex rel. Cummingrs v. 

Kinne, 111 P.2d 222. 8 Wash.2d 1. 
Wyo.—Kennlson v. Chokie, 100 P.2d 
97, 55 Wyo. 421. 

46 C.J. p 1254 note 65. 

Disposition of cause in habeas, corpus 
proceeding to determine custody of 
Infants see Habeas Corpus S 44. 

Award between parents 

The statute vesting judge with dis¬ 
cretion in making award of custody 
of minor child is applicable only, 
where contest is between child's par¬ 
ents.—Waldrup V. Crane, 46 S.E.2d 
919, 203 Ga. 888. 

aro statutory control 
The l6gi8la.ture has made no spe¬ 
cific provision, except in divorce cas¬ 
es, regulating exercise of jurisdic¬ 
tion and control of minors when Is¬ 
sue for determination is which of 
two or more parties claiming right 
of custody is entitled thereto.—Kelly 
V. Page, Tex.Clv.App., 186 S.W.2d 735, 
refused for want of merit. 

Where there had been serlo^ mis- 
oondnct by mother, court, instead of 
dismissing father's petition for 
child's custody, should have retained 
jurisdiction of cause.—^Bte.11 v. Kirk¬ 
land, 142 So. 61, 225 Ala. 168. 

Award of immediate permanent cos- 
tody 

Where there was no showing of 
any extraordinary reason why cus¬ 
tody of a child should not be In the 
mother, as against the claims of the 
grandparents, the granting of perma¬ 
nent custody to the mother would not 
be withheld until a future date to 
determine whether the mother's hus¬ 
band would be called into military: 


service.—^McDevitt v. Morrison, Mo. 
App., 180 S.W.2d 608. 

Fniile decision 

In statutory proceeding in probate 
to secure release of petitioner's mi¬ 
nor child from custody of others, 
court should not in exercise of its 
judicial judgment take a young child 
from a custodian with whom he is 
happy and well cared for, where cir¬ 
cumstances are such that he would 
be immediately restored to the same 
custody upon a petition for guardian¬ 
ship.—Stinson V. Meegan, 62 N.R2d 
113, 318 Masa 459. 

ea Ga.—McDowell v. Gould, 144 S. 

E. 206, 166 Ga. 670. 

46 C.J. p 1264 note 66 [aj. 
nmture of ^discretion’* 

“Discretion** vested, under statute, 
in judge with respect to custody of 
minor child is not arbitrary, but Is 
to be governed by rules of law, and 
should be exercised in favor of the 
party having the legal right, unless 
evidence shows that such party has 
lost his right in some way recognized 
by law.—^Watkins v. Terrell, 27 S.B. 
2d 329, 196 Ga. 651. 

69- Ala.—Chandler v. Whatley, 189 
So. 751, 238 Ala. 206. 

Cal.—Cammack v. Cammack, 272 P. 
288, 206 Cal. 674—-In re Kiles* 
Guardianship, 182 P.2d 639, 80 Cal. 
App.2d 751—^In re Bensfield’s 
Guardianship, 283 P. 112, 102 Cal. 
App. 445. 

D.C.—^Boone v. Boone, 150 P.2d 163, 
80 U.S.APP.D.C. 162. 

Ga.—Wilson v. Rourke, 143 S.B. 374, 
166 Ga. 458. 

Ind.—Weber v. Redding, 163 N.B. 
269, 200 Ind. 448. 

Ky.—Galilean Children's Home v. 

Ball, 214 G.W.2d 403, 308 Ky. 319, 
La.—State ex rel. Guinn v. Watson, 
26 So.2d 740, 210 La. 265—State ex 
rel. Castilllon v. Jeunesse, 171 So. 
61, 185 La. 845. 

Md.—Sibley v. Sibley, 50 A;2d 128, 
187 Md. 368—^Toung v. Weaver, 44 
A.2d 748, 186 Md. 328—Kartman v. 
Kartman. 161 A 269, 163 Md, 19. 
Mont.—^In re Bourquin, 290 P, 250, 
88 Mont. 118. 

N.M.—In re Hogue, 70 P.2d 764, 41 N. 
M. 438. 

Okl.—Osbum v. Roberts, 169 P,2d 
293, 197 Okl. 206—Richards v. 
Christy, 1 P.2d 168, 160 Okl. 221. 
Tex.—Silva v. Aranda, Civ.App., 223 
S.W.2d 333, error dismissed—^Tre¬ 
vino V. Trevino, Civ.App., 193 S. 
W.2d 264—^Miller v. Schneider, Civ. 
App., 170 . S.W.2d. 301—Wilton v. 
Spencer, Civ.App., 140 S.W.2d 306— 
Taylor v. Taylor, Civ.App., 42 S.W. 
2d 466. 


Wyo.—Kennlson v. Chokie, 100 P.2d 
97, 56 Wyo. 421. 

46 C.J. p 1254 note 66. 

Where evidence is oonillctixig, dis¬ 
cretion will be upheld. 

Ga.—Watkins v. Terrell, 27 S.B.2d 
329, 196 Ga. 661—^Archer v. Archer, 
101 S.B. 796, 149 Ga. 698. 

Tex.—Shoop V. Shoop, Civ.App., 114 
S.W.2d 373. 

Decision held not abuse of discretion 
or erroneous 

Ariz.—^Dickason v. Sturdavah, 72 P. 

2d 584, 50 Ariz. 382. 

Ga.—^Lynn v. Lynn, 44 S.E.2ld 769, 
202 Ga. 776—Jackson v. Jackson, 

185 S.E. 89, 182 Ga. 131—Wilson v. 
Rourke. 143 S.B. 374, 166 Ga. 468. 

Iowa.—Lursen v. Henri chs, 83 N.W. 

2d 383, 239 Iowa 1009. 

Kan.—^Bailey v. Bailey, 192 P.2d 190, 
164 Kan. 653. 

La.—Guillory v. Dupuy, 197 So. 240, 
195 La- 585. 

Md.—Singewald v. Singewald, 166 A 
441, 166 Md. 136. 

Mont—Talbot v. Talbot 181 P.2d 
148, 120 Mont 167—Haynes v. Pill- 
ner, 75.P.2d 802, 106 Mont 69. 

KC.—^Pappas V. Pappas, 179 S.B. 661, 
208 N.C. 220. 

Ohio.—Tanner v. Tanner, 62 N.B.2d 
654, 78 Ohio App. 178. 

Okl.—Bx parte Lebsack, 32 P.2d 923, 
168 Okl. 299—Black v. May, 4 P.2d 
17, 162 Okl. 160. 

R.I.—CalcI v. Calci, 168 A 147. 

Tex.—^Lanford v. Carruth, Civ.App., 

186 S.W.2d 868—Secrest v. Lewis, 
Civ.App., 171 S.W.2d 217—Lan- 
genegger v. Purl, Civ.App., 67 S.W. 
2d 916. 

46 aj. p 1254 note 66 [e]: 

Decision held alsuse of discretion or 
erroneous 

Ala.—Chandler v. Whatley, 189 So. 
751, 238 Ala. 206. 

Cal.—^Heinz v, Heinz, 167 P.2d 660, 68 
Cal.App.2d 713—In re De Ruff’s 
Guardianship, 101 P.2d 521, 88 Cal. 
App.2d 629. 

Iowa.—Wooley v. Schoop, 12 N,W.2d 
697, 234 Iowa 667. 

M.Y.—Guzzi v. Guzzi, 65 N.T.S.2d 807, 
269 App.Dlv. 822.. 

Pa.—Commonwealth v. Bentley, 165 
A 44, 108 Pa.Super. 132—Common¬ 
wealth ex rel, Welsh v. Welsh, 96 
Pa.Super. 426. 

Tex.—Oldfield v. Campbell, CivApp., 
191 S.W.2d 897—-Poss v, Anderson, 
Clv.App., 188 S.W.2d refused 
for want of merit ~ 

46 CJ. p 1264 note 66 [f].- 

70. Iowa.—^Rust V.- Trapp, 201 N.W. 
565. 

I 46 C.J. p 1266 note 87. 
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cquit}' powers, award the custody of an infant to 
one not legally entitled thereto,or to persons 
not parties to the proceeding and, of course, 
it may award custody to a parent with a direction 
that the child be left with a grandparent as agent 
of the parent^^ The court may also provide for 
an apportionment of custodyJ^ However, the 
court may not regulate the internal affairs of the 
home,*^^ at least in the absence of proof that the 
health or welfare of the child is endangered 
but in a proper case it may restrict the conduct of 
the parties in their relations with the child.^*^ 
Where the circumstances warrant it, a parent may 
be denied custody without prejudice to his subse¬ 
quent right to apply for custody or the right to 
custody may be determined with actual custody de¬ 
layed to permit the prospective custodian to per¬ 


form certain conditions^® A change of the cus¬ 
tody of the child from one parent to the other 
changes its domestic status accordingly.®® 

Rules governing such matters with respect to de¬ 
crees in equity generally as discussed in Equity 
§§ 580-615, have been applied to the form and con¬ 
tents,®^ entry,®® and construction®® of decrees in 
proceedings to determine the custody of children. 
The judgment or decree must be supported by, and 
must conform to, the findings.®^ 

Preservation of control; removal of child. It 
is the duty of the court to preserve its control over 
the infant, so as to enforce its future decrees;®® 
and it may forbid removal of the child from the 
jurisdiction without the permission of the court;®® 
and ordinarily a court should not enter an order 
which permits the infant to be removed from the 


71. N.T.—People ex rel. Waiters v. 
Davies, 267 N.T.S. 118. 143 Misc. 
769. 

72. S.C.—^Koon v. Koon, 28 S.R2d 
89. 203 S.C. 656. 

Tex.—Worden v. Worden, Clv.App., 
222 S.W.2d 254, reversed on other 
grounds. Sup.. 224 S.W,2d 187. 

73. Mont—Talbot v. Talbot, 181 P. 
2d 148, 120 Mont 167. 

Order so oonstmed 
N.C.—In re De ‘Ford, 37 S.R2d 616. 
226 N.C. 189. 

Ohjectioxi held without merit 
Where custody of parties* minor 
child wa£ awarded to divorced wife 
and wife was directed to leave child 
with her mother as her agent hus¬ 
band's complaint that child was tak¬ 
en from him and awarded to divorced 
wife's mother without showing that 
he was unfit to have custody, was 
without merit.—^Taibot v, Taibot, 181 
P.2d 148. 120 Mont. 167. 

74. Ga.—Pruitt v. Butterfield, 6 S. 
E.2d 786, 189 Ga. 693. 

joint custody of four grandparents 
3.0. — ^Koon V. Roon, 28 S.E.2d 89, 203 
e.C. 666. 

7B. N.Y.—^People ex rel. McCabe v. 
Shipley, 49 N.Y.S.2d 168, 268 App, 
Div. 799. 

Dispute over dbild’s eduoatiou 
N.Y.—^People ex rel. Sisson v. Sisson, 
2 N.EL2d 660, 271 N.Y. 285. 
Employment of governess 

Tbe court had no power to maice 
an order awarding custody of minor 
children to father on condition that 
he would employ a governess to be 
selected by mother even on consent 
of parties*—People ex rel. McCabe v. 
Shipley. ^ N.T:S.2d 1S». 268 App.DiT. 
799. 

7a N.Y.—People ex rel. Sisson v. 
Sisson. 2 N.E.2d 660, 271 N.Y. 285— 
People ex rel. McCabe v. Shipley. 
49 N.Y.S.2d 168, 268 App.Div. 799. 
TV. N.Y.—People ex rel. Glendening 


V. Glendening, 10 N.Y.S.2d 17, 266 
App.Div. 369, reversed on other 
grounds 22 N.E.2d 169, 281 N.Y. 
602. 

Bemoval from state; contacts with 
third persons 

Mother would be prevented from 
removing child from state without 
father’s written consent, and child 
would not be permitted to have per¬ 
sonal contact with one whom mother 
had married after foreign divorce 
from father.—^People ex rel. Glenden¬ 
ing V. Glendening, supra. 

7a N.Y.—Lefkon v. Lefkon, 46 N.Y. 
S.2d 112, 267 App.Div. 836—In re 
Vento. 300 N.Y.S. 896, 253 App.Div. 
742. 

Beformatlon of unfit parent 
Where husband deserted wife and 
child, and conducted himself improp¬ 
erly until wife’s death, but then re¬ 
formed and lived properly for sixteen 
months up until time of hearing of 
his habeas corpus proceeding against 
wife’s mother for custody of his 
daughter, husband should be denied 
custody without prejudice to his 
subseauent right to apply for cus¬ 
tody.—State ex rel, Bonsack v. Camp¬ 
bell, 184 So. 332, 134 Fla. 809. 

7a N.Y.—People ex rel. McGrath v. 
Gimler, 60 N.Y.S.2d 622, affirmed 
62 N.Y.S.2d 846, 270 App.Div. 949, 
appeal denied 63 N.Y.S.2d 836, 270 
App.Div. 1020. 

Behabilitation in religion 
N.Y.—^People ex rel. McGrath v. Gim¬ 
ler, supra. 

Sa Tex.—^Lannlng v. Gregory, 99 S. 

W. 542, 100 Tex. 310, 123 Am.S.IL 
809, 10 LuR.A,.N.S., 690. 

81. Iowa.—^Larsen v. District Court 
In and for Monroe County, 300 N. 
W. 297, 230 Iowa 1100. 
Zncorporatton of language of prior 
decree 

Iowa.—^Larsen v. District Court In 
and for Monroe County, supra. 
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83. N.Y.—^Darvick v. Darvlck, 36 N. 
Y.S.2d 58. 

Failure to enter Judgment 
Where the party required to enter 
the judgment fails to do so, the other 
party may cause judgment to be en¬ 
tered.—^Darvick v. Darvick, sUDra. 

83. La.—Smith v. City of Alexan¬ 
dria, App., 178 Bo. 737. 

Appointment of mother as tutrix 
The appointment of a mother, in 
whose favor decree of divorce was 
rendered and who retained custody 
of minor child, although divorce de¬ 
cree made no provision therefor, as 
natural tutrix of minor child by the 
court of her domicile could only be 
made as an incident to the mother’s 
superior right to custody of child 
and was in effect award to her of 
care and custody of child.—Smith v. 
City of Alexandricu supra^ 
implied grant of control 
A grant of sufficient control to 
make the award of custody effective 
is implicit in an order determining 
custody.—Straver v. Straver, 69 A.2d 
39, 26 N.J.MiSc. 218. 

84. N.C.—^McEachem v. McEachem, 
186 S.E. 684, 210 N.C. 98. 

Judgment held supported by findings 
Tex.—Williams v. Perry, Civ.App., 
40 S.W.2d 929, affirmed, Com.App., 
68 S.W.2d 31. 

Findings held insullloient to support 
judgment 

N.C.—^McEachem v. McEachern, 186 
S.B. 684, 210 N.C. 98. 

85. Ark.—Phifer v. Phifer, 129 S.W. 
2d 939, 198 Ark. 567. 

N.C.—In re De Ford, 37 S.B.2d 616, 
226 N.C. 189. 

Pa.—^Deringer v. Deringer, 5 Leg.Gaz. 
829, 30 Leg.Int 336. 

86. S.C.—^Eoon v. Koon, 28 S.E.2d 
89, 208 B.C. 556. 
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state by one to whom unqualified custody has not 
been awarded.^^ Accordingly, the court has power 
to make an order that security be given that the 
child shall not be taken beyond the jurisdiction of 
the court and, where the child is allowed to visit 
the parent deprived of its custody, the court may, 
in its discretion, require security to be given for 
its return,®^ particularly where such parent re¬ 
sides outside the jurisdiction.^® However, the 
principle is not an arbitrary one, and may be de¬ 
parted from where it is clearly manifested that 
the welfare of the child so requires.®^ Accordingly, 
the courts have the power to commit the custody 
of a minor child to a nonresident parent and, 
where a father in another state was found a prop¬ 
er person to have custody of his child a part of the 
year, it was held error for the court to require that 
he execute a bond to return the child to the mother 
who was awarded the custody for the balance of 
the year;®^ and, where a parent was found to be 
a proper person to have custody of the child, it is 
improper to restrain such parent from removing 

87. N.C .—In re De Ford, 37 S.B.2d 
616, 226 N.C. 189. 

PortiozL of decree strloken 

In proceeding to determine custody 
of diiid, where decree in effect 
awarded custody to father but per¬ 
mitted mother to take child out of 
the state during vacation time, the 
latter portion of decree would be 
stricken, in absence of unusual cir¬ 
cumstances justifying inclusion of 
such portion with permission granted 
court below in its discretion to make 
provision for the mother to visit the 
child within the court’s jurisdiction. 

—^In re De Ford, supra. 

Bestraint pending appeal 
Where principal issue on appeal 
was permanent custody of Infant 
child, and decree gave appellee cus¬ 
tody of child, supreme court would 
restrain appellee from removing 
child from jurisdiction of court pend¬ 
ing appeal.—^Lewls v. Lewis, 149 So. 

371, 110 Fla. 1. 

88. aa.T-Hicks v. Williams, 69 S.B. 

547, 135 Ga. 433. 

46 O.J. p 1255 note 69. 

89. Pa.—Commonwealth v. 
land, 27 Pa.Super. 809. 

46 C.J. P 1255 note 70. 

Bond not reanlred 
Trial judge awarding custody of 
children to resident parent for eleven 
months and to nonresident mother 
for one month each year did not 
abuse his discretion in not requiring 
bond of the nonresident mother for 
the return of the children.—^Pruitt v. 

Butterdeld, 6 S.R2d 786, 189 Ga. 593. 

90. Pfu—Commonwealth ex rel. For¬ 
tunes v< Manos, 13 A.2d 886, 140 


the child from the county.®^ 

Rights of unsuccessful parent; visitation. It is 
proper that the court should qualify its award by 
such limitations and restrictions as may seem ex¬ 
pedient to preserve the natural rights of the unsuc¬ 
cessful parent, if this can be done without jeopar¬ 
dizing the welfare of the children;®® and a decree 
awarding one parent or a third person the custody 
of a child should, under normal circumstances, in¬ 
clude a provision permitting the parent deprived of 
the custody to visit with the child under such con¬ 
ditions and in such manner as the circumstances 
may warrant;®® and only under exceptional cir¬ 
cumstances should that right be totally denied.®"^ 
Moreover, the power to impose conditions on visi¬ 
tation should be exercised only where it is clear 
that the parent can comply therewith;®® and, if the 
conditions are unduly harsh, the parent may apply 
for relief.®® It has been held erroneous, on award¬ 
ing the custody of a child to its mother, to provide 
that it shall make periodical visits to another who 

VlsitatioiL by grajidparents 
S.C.—^Douglass V. Merrlman, 161 S- 
B. 452, 163 S.O. 210. 

97. Neb.—Syas V. Syas, 34 N.W.2d 
884, 150 Neb. 533. 

Wbere It would be detrimental ter 
welfare of child whose custody was 
awarded to mother to accord father 
right of visitation, right of visita¬ 
tion would be denied.—Crowell v. 
Crowell, 198 P.2d 992, 184 Or. 467. 

Bight of visitation, denied without 
prejudice to right to make applica¬ 
tion therefor at some subsequent 
time.—^Young v. Roe, 37 N.T.S.2d 
714, 266 App.Div. 858, affirmed 60 N. 
E.2d 236, 290 N.T. 823—Petition of 
Bernstein, 296 N.Y.S. 689, 261 App. 
Div. 836. 

Parent and <diild. outside state 

An order for right of visitation by 
mother with child in custody of fa¬ 
ther when father and child were out¬ 
side state was futile and could not 
be enforced, but right of application 
for such order was preserved to the 
mother until father and- child should 
return to jurisdiction.—Doe v. Doe, 
80 N.Y.S.2d 141, 177 Mlsc. 165. 
sa N.Y.—Bx parte Rich, 8 N.Y.S.2d. 

689, 264 App.Div. 6. 

99. N.Y.—Bx parte Rich, supra. 
Bemedias available 

Application could be made fa. the 
supreme court to modify. conditions 
of visitation Imposed on father, or, 
if father’s financial status changed, 
so as to warrant redaction of 
amount required to be contributed to 
child’s support, remedy would be af¬ 
forded by addressing petition to 
court for relief.—Bx parte Rich, su¬ 
pra. 


Strick- 


Pa.Super. 362—Commonwealth ex i 
rel. Alkens v. Aikens, Com.Pl., 29 
Brie Co. 142. 

9L N.C.—In re De Ford, 37 S.R2d 
616, 226 N.C. 189. 

92. Pa.—Commonwealth ex rel. Mc- 
Tighe V. Lindsey, 40 A.2d 881, 156 
Pa.Super. 560. 

93. Va.—^Parrish v. Parrish, 82 S.B. 
119, 116 Va. 476, L.R.A.1916A 576. 

94. Cal.—^Heinz v. Heinz, 157 P.2d 
660, 68 Cal.App.2d 713. 

95. Ariz.—Corpus goris quoted lu 
Bx parte Winn, 63 P.2d 198, 202, 48 
Ariz. 529. 

Pa.—Commonwealth v. Bane, Com, 
PI.. 30 DeLCo. 431. 

46 C.J. P 1255 note 72. 

Bight to advise as to eduoatiou 
Part of decree awarding children 
to mother, which permitted father 
to advise with court regarding edu¬ 
cation, provided he was in position 
to pay for education, was held prop¬ 
er.—^Barnard v. Barnard, 146 A. 614, 
157 Md. 264. 

98. Ariz.—Corpus guris quoted iu 
Bx parte Winn, 63 P.2d 198, 202, 48 
Ariz. 529. 

Fla.—State ex rel. Bonsack v. Camp¬ 
bell, 184 So. 332, 134 Fla. 809. 

Md.—Barnard v. Barnard, 145 A. 

614, 157 Md. 264. 

Neb.—Syas v. Syas, 34 N.W.2d 884, 
150 Neb, 533, 

N.Y.—^People ex rel. Roberts v. Kid¬ 
der, 242 N.Y.S. 108, 137 Mlsc. 347. 
Okl.—Bx parte Yahola, 71 P.2d 968, 
180 Okl. 637. 

Pa.—Commonwealth v. Crandall, 

Com.Pl., 23 Erie Co. 137. 
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has previously had its custody 

Compeftsation to person from whom custody is 
taken. In proceedings by a parent to recover cus¬ 
tody of a child from a third person to whom he has 
surrendered it, the court, in awarding custody to 
the parent, has no jurisdiction to compensate the 
third person for services rendered and expenses 
incurred in caring for the child and it is error to 
make payment of compensation for the care of the 
child a condition precedent to an award of custody 
to the parent,^ or to regard the cancellation of 
the claims for maintenance as consideration for an 
award of custody for part of each year to claim¬ 
ant^ 

Objections and waiver thereof. One who is not 
entitled to custody cannot complain of the court’s 
award nor will an objection be entertained w'here 
there has been excessive delay in raising the ob¬ 
jection.® Where a parent has invoked the action 
of a court, such parent’s motion to vacate a prop¬ 
er order of the court will not be allovred in the 


absence of a showing that the court had no juris¬ 
diction of the subject matter and, where the is¬ 
sues are controverted by the parents before the 
court, the resulting order, although reviewable on 
appeal,® may not be disregarded as void.®* 

Enforcement of decree, A decree determining 
custody may be enforced by contempt proceedings 
for violation of its directions but violation of an 
invalid order cannot be punished as a contempt of 
court^i 

(2) Conclusiveness of Decree; Modification 
The decree, while final as to present rights, is open 
to future control and modification as subsequent condi¬ 
tions and the welfare of the child may require. 

The decree, in awarding the custody of a child, 
while final in determining the present rights of 
the parties,!® is not permanent, but temporary, in 
its nature and effect;!® and it is open to future con¬ 
trol and modification as subsequent or subsequently 
discovered conditions and the welfare of the child 
may require.!^ However, it has also been held 

2d 166, 181 Tex. 189, 116 A.L,.R. 
1293, answer to certified question 
conformed to, Civ.App., 116 S.W. 
2d 778—Oldham v. Oldham, Civ. 
App., 136 S.W.2d 664, error re¬ 
fused. 

46 CJ. p 1265 note 76. 

Fermanent decree held improper 
Decree making’ children wards of 
court and placing them in custody of 
friends in whose charge divorced 
mother had placed them prior to h^ 
death should not permanently de¬ 
prive father of their care, custody, 
and control.—^Bx parte Day, 65 P.2d 
1049, 189 Wash. 368. 

14. Ala.—Knowles v. Knowles, 20 
So.2d 200, 246 Ala. 228-nState v. 
. Black. 196 So. 713, 239 Ala. 644. 
Ark,—^Reynolds v. Tassin, 192 S.W. 
2d 984, 209 Ark. 890~-Phifer v.. 
Phifer, 129 S.W.2d 939, 198 Ark. 
567—Weatherton v. Taylor, 187 S. 
W. 450, 124 Ark. 679—Crawford v. 
Hopper, 67 S.W.2d 1048, 186 Ark. 
1098. 

Cal.—^Munson v. Munson, 166 P.2d 
268, 27 Cal.2d 669—Heinz v. Heinz, 
167 P.2d 660, 68 Cal.App.2d 713. 
Colo.—Saum v. Freiberg, 284 P. 780, 
87 Colo. 41. 

D.C.—^Boone v. Boone, 160 F.2d 153, 
80 U.S.APP.D.C. 162. 

Ky.—Setser v. Caldwell, 188 S.W.2d 
461, 800 Ky. 366—^Bishop v. Bish¬ 
op, 38 S.W.2d 667, 238 Ky. 702. 

La.—State ex rel. Burleigh v. Savoie, 
171 So. 98, 186 La. 985—State ex 
rel. CastUle v. Cooke, 164 So. 163, 
183 La. 404. 

Md.—^Toung V. Weaver, 44 A.2d 748, 
186 Md. 828. 

N.T.—^People ex rel. Brown v. Schiff, 
49 N.T.S.2d 300. 


1 . Fla.—Parker v. Gates, 103 So. 
126, 89 Fla. 76. 

S. Utah.—^Harrison v. Harker, 142 
P. 716, 44 Utah 541, 

3« Ky.—^Kavanaugh v. Duncan, 221 
S.W.2d 628, 310 Ky. 643. 

Wis.—In re Bare, 174 N.W. 906, 169 
Wis. 643. 

Season, for mle 

Children cannot be kept in pawn or 
pledge for the money due for their 
keeping; nor can a custodian of a 
child have a lien on it, as it might 
have for a chattel.—Commonwealth 
ex rel. Cummings v. Nearhoof, 16 A. 
2d 529,141 Pa.Super. 681. 

4. Kan.—Ex parte Windell, 107 P. 
2d 708, 162 Kan. 776. 

Judgment contra^ to public policy 
Kan.—^Ex parte Windell, supra. 

5. N.H.—Sheehy v. Sheehy, 186 A. 
1, 88 N.H. 223. 

N.T.—^In re Samuels, 282 N.Y.S. 653, 
246 App.Div. 902. 

e, Md.—^Dietrich v. Anderson, 43 A. 
2d 186, 185 Md. 103. 

7. N.C.—^In re Bumgardner, 46 S.E 
2d 833, 228 N.C. 639—In re Pre- 
vatt, 28 SJE.2d 223 N.C. 833. 

8. N.C.—^In re Prevatt, supra. 

9. N.C.—In re Prevatt, supra. 

IOl N.T.—^In re Grenier, 1 N.Y.S.2d 
236, 166 Misc. 784. 

Service of paxiers, on motion to 
have plaintiff adjudged in contempt 
of court for removing child of the 
parties to sister state in violation of 
decree granting movant right to vis¬ 
it child, was not required to be made 
on plaintiff personally, but could be 
made on plaintllTs attorneys.— 


Stmad V. Stmad, 83 N.T.S.2d 391, 
194 Misc. 743. 

IL N.T.—^People ex rel. McCabe v. 
Shipley, 49 N.Y.S.2d 168, 268 App. 
Div. 799. 

; 1& Ark.—^Reynolds v. Tassin, 192 S. 
W.2d 984, 209 Ark. 890—Weather- 
ton V. Taylor. 187 S.W. 450, 124 
Ark. 679. 

D.C.—Cook V. Cook, 135 P.2d 946, 77 
U.S.App.D,C. 388. 

Tenn.—^Dunavant v. Dunavant, App., 
219 S,W,2d 910—^Logan v. Logan, 
176 S.W.2d 601, 26 Tenn.App. 667. 
Tex.—Goldsmith v. Salkey, iT2 S. 
W.2d 166, 131 Tex. 139, 116 A.L.R. 
1293, answer to certified question 
conformed to, CivA.pp., 116 S.W. 
2d 778—Oldham v. Oldham, Civ. 
App., 135 S.W.2a 664, error re¬ 
fused. 

Wash.—^Koontz v. Koontz, 65 P. 646, 
25 Wash. 836. 

46 C.J. p 1265 note 76. 

Custody pendeute life held not with¬ 
in ziile 

N.J.—Seitz V. Seitz, 64 A.2d 87, 1 N. 
J.Super. 234. 

N.T.—^In re Rappaport, 80 N.T.S.2d 
137. 

13- Ala.—^B:nowles v. Blnowles, 20 
So.2d 200, 246 Ala. 228—Blevins v. 
Underwood, 166 So. 801, 232 Ala. 
100 . 

D.C.—Cook V. Cook, 135 F.2d 946, 77 

U. SA.PP.D.C. 888, 

N.C.—^In re Morris, 31 S.E.2d 639, 
224 N.a 487. 

Pa.—Commonwealth ex rel. Rogers 

V. Daven, 148 A. 624, 298 Pa. 416— 
Commonwealth v. Kelly, Com.Pl., 

I T. Salkey, 112 S.W. 
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that the original court does not retain continuing 
and exclusive jurisdiction hence a subsequent 
material change of conditions brings a new and in¬ 
dependent cause of action into being>® 

■Whether or not there has been a change in cir¬ 
cumstances so as to warrant modification of an 
award of custody, and the nature of such modifi¬ 


cation, must be decided in the light of the cir¬ 
cumstances and in the exercise of a sound discre¬ 
tion,-which will not be disturbed on appeal ex¬ 
cept in case of a manifest abuse of discretion or 
clear error.^® The burden is on the party seeking 
a change of custody to show a change of condi- 
tions^^ and this must according to the judicial de- 


Ohlo.—D:iiley v. Dailey, 64 N.E.2d 
246, 116 Ohio St 93. 

Okl.—Neet v, Neet 179 P.2d 120. 
198 Okl. 386. 

Pa.—Commonwealth ex rel. Rogers 
V. Daven, 148 A. 624, 298 Pa. 416— 
Commonwealth v. McGee, 157 A, 
345, 103 Pa.Super. 12—Common¬ 
wealth ex rel, Beil v. Pisler, Com. 
PI., 58 Dauph.Co. 174—Common¬ 
wealth V. Kelly, Com.Pl., 33 Del. 
Co. 477. 

S.C.--Koon V. Koon, 28 S.E.2d 89, 203 
S.C. 656. 

^ex.—Goldsmith v. Salkey, 112 S.W. 
2d 165, 131 Tex. 139, 116 A.L.R. 
1293, answer to certified question 
conformed to, Civ.App., 116 S.W.2d 
77 g—Templeton v. Walker, Civ. 
App., 179 S.W.2d 811, error refused 
—Oldham v. Oldham, Civ.App., 135 
S.W.2d 564, error refused—Lang- 
enegger v. Purl, Clv.App., 67 S.W. 
2d 915—^French v. Hux, Civ.App., 
64 S.W.2d 639, error refused. 
Utah.—Wallick v. Vance, 289 P. 103, 
76 Utah 209. 

Wash.—^Koontz v. Koontz, 66 P. 546, 
25 Wash. 336. 

46 aJ. P 1265 note 77, 

The statute goveming modification 
of alimony decrees applies to de¬ 
crees in proceedings for care and 
custody of minor children.—Watts 
V. Watts, 49 N.B.2d 609^ 314 Mass. 
129. 

Belay in deliveiing Ohiia 
Where more than a year elapsed 
from time court awarded custody of 
child to parents and child was not 
delivered to the parents, child would 
not be ordered delivered to the par¬ 
ents until it was determined that 
there had been no unfavorable 
change In the situation sufllclent to 
make it undesirable and not for the 
best interest of the child to award 
her custody to’ the parents.—Com¬ 
monwealth ex rel. Cummings v. 
Kearhoof, 15 A.2d 529, 141 Pa.Super. 
581. 

Even though, more two years 
elapsed before supreme court hand¬ 
ed down resoript reversing decree 
dismissing father's petition • to se¬ 
cure release of minor daughter from 
custody of daughter's maternal aunt 
and uncle, the decree after rescript 
may be adapted to existing condi¬ 
tions without commencement of new 
proceedings by any party, if decisive 
-changes in the goveming circum¬ 
stances have occurred.—Stinson v. 


Meegan, 62 ]Sr.E.2d 118, 318 Mass. 
459. 

15. Tex.—Goldsmith v. Salkey, 112 
S.AV.2d 165, ISl Tex. 139, 116 A.L.. 

R. 1293, answer to certified ques¬ 
tion conformed to, CivApp., 115 

S. W.2d 778. 

Jurisdiction for limited period 

The circuit court had no jurisdic¬ 
tion to amend order relating to cus¬ 
tody of child more than thirty days 
after the order was entered.—^People 
ex rel. Whalen v. Sheehan, 25 N.E. 
2d 602, 373 III. 79. 

16. Tex.—Goldsmith v. Salkey, 112 
S.W.2d 165, 131 Tex. 189, 116 A.L.. 
R. 1293, answer to certified ques¬ 
tion conformed to. Civ.App., 115 S. 
W.2d 778. 

A petition alleging a material 
Change in conditions affecting a 
child's welfare is not regarded as an 
attack on a former Judgment award¬ 
ing custody, but represents an inde¬ 
pendent suit having to do with 
child's present status and challeng¬ 
ing jurisdiction of a proper court 
to declare that status upon basis of 
the then welfare of child.—Gold¬ 
smith V. Salkey, supra—Oldham v. 
Oldham, Tex.Civ.App., 186 S.W.2d 
564, error refused. 

17. Cal.—Munson v. Munson, 166 P. 
2d 268, 27 Cal.2d 659. 

Tex.—^Hilburn v. Blount, CivA.pp., 
206 S.W.2d 878. 

Modification mandatory under stat¬ 
ute 

A child’s arrival at the age of ten 
accompapied by an expression of 
preference for the parent who does 
not presently have custody, and who 
is not disqualified by unfitness, 
would be a change in condition mak¬ 
ing mandatory the modification of 
the previous order as to the custody 
of child,—Dailey v. Dailey, 64 N.B.2d 
246, 146 Ohio St. 93. 

Factors to be considered 

(1) In determining whether there 
has been ^'change of circumstances" 
subsequent to rendition of custodial 
order, children’s happiness, their 
psychological adjustment, and their 
own wishes are as much entitled to 
consideration as changes in materi¬ 
al environment.—Cook v. Cook, 136 
P.2d 946, 77 U.SJlpp.D.C. 888. 

(2) In order to warrant a change 
or modification of an order concern¬ 
ing custody of a minor child, the 
proof must show that situation and 
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character of respective parties have 
so changed as to render it to best In¬ 
terest of infant that former order be 
set aside or modified.—Oldham v. 
O’dham, Tex.Clv.App., 136 S.W.2d 
564, error refused. 

Olronmstances held to warrant mod¬ 
ification 

(1) The failure of one awarded 
custody of a child by a court decree 
to care for the child properly jus¬ 
tifies alteration of the decree.— 
Smith V. Smith, 45 A.2d 879, 4 Ter¬ 
ry, Del., 268. 

(2) The desire of father, to whom 
custody of child had been awarded, 
to remove from state to tali:e train¬ 
ing course in forestry available un¬ 
der G. I. Bill of Rights at govern¬ 
ment expense was sufficient ground 
for modification of portion of decree 
enjoining parties from removing 
child from jurisdiction of court.— 
Darnell v. Smith, 202 S.W.2d 862* 211 
Ark. 738. 

16. Cal.—^Munson v. Munson, 166 P. 

2d 268, 27 Cal.2d 659. 

Tex.—Hllburn v. Blount, CIvAlPP., 

206 S.W.2d 878. 

Determination h^d abuse of discre¬ 
tion or erroneous 

(1) In general.—Crawford v. Hop¬ 
per, 67 S.W.2d 1048, 186 Ark. 1098. ‘ 

(2) Where father sought custody 
of children through change of for-, 
mer, order awarding them to mother 
and mother did not desire custody, 
and children had been In actual cus¬ 
tody of maternal grandparents from 
date mother obtained initial, order, 
and all interested parties contended 
that sole issue vras whether father 
or maternal grandparents were en¬ 
titled to custody, district court 
abused its discretion in refusing to 
change original order and In adjudg¬ 
ing that custody be. left with moth¬ 
er.—Stout v. Stout, 201 P.2d 687, 166 
Kan. 459. 

(3> An order modifying prior or¬ 
der awarding custody of minor chil¬ 
dren to mother by providing that fa¬ 
ther should have custody was re¬ 
versed on certiorari, where petition 
for order was Insufficient to show 
any legal grounds for modification, 
and transcript failed to , show any 
basis for entry- of order.-^olly v. 
Jolly, 8 So.2d 610, 148 Fla. 59. 

19. Ala.—Stifflemire. v. Wllliamsonr 

84 So.2d 685, 250 Ala. 409. 
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cisions be shown by a preponderance of the evi- 
dence.20 ^ court cannot modify its decree where 
it has no jurisdiction of the parties.^! 

While such a decree is not res judicata in a sub¬ 
sequent independent proceeding for custody "where 
the conditions have changed, ^2 jg entitled to 
weight therein.23 

Effect of foreign decree. A valid decree deter¬ 
mining custody will be regarded as binding and will 
be enforced in all jurisdictions and a party can¬ 
not escape the effect of the decree by removing 
from, or staying without, the state whose courts 
issued the decree.25 However, the courts of an¬ 
other state have the power to make a different 
award where there has been a change in the cir¬ 
cumstances, warranting such change.26 

§ 14. Support and Education of Child 

The power of the state to make provision for the 
support of infants is considered in Infants § 9. 


67 C.J.S. 

The duty of parents and others to support chil¬ 
dren is (hscussed infra § 15 et seq. 

Examine Pocket Parts for later cases. 

§ 15. -Duty and Liability as to Support 

and Education in General 

a. In general 

b. Duty of father and respective duties 

of father and mother 

c. Liability of parents where children 

have independent means 

d. Deprivation of custody 

e. Contracts relating to support and ed¬ 

ucation of children 

a. In General 

The parents of minor children have the duty to sup¬ 
port and educate them. 

The parents of minor children have the duty, 
sometimes expressly declared by statute, to support 
and maintain them,27 and the duty to educate 
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Okl.—^Richards v. Christy, 1 P.2d 
168. 150 Okl. 221. 

Tex.—^Hllbum v. Blount, Civ.App., 
206 S.W.2d 878. 

46 CJ. p 1266 note 79. 

aa Tex.—^Hllburn v. Blount, supra. 

Krldence held IzuraflloieiLt to war¬ 
rant modification. 

Mass.—Stinson v. Heegan, 67 N.B. 

2d 465, 319 Mass. 682. 

Okl.—^Hamann v. Miesner, 297 P. 262, 
148 Okl. 50. 

Utah.—State v. ‘Sorensen, 182 P.2d 

132, 102 Utah 474. 

21. Idaho.—^Ex parte Martin, 161 P. 

673, 29 Idaho 716. 

46 C.J. p 1256 note 80. 

S2. Ala.—Stifllemire v. Williamson, 
84 So.2d 685, 250 Ala. 409—Jack- 
son V. Farmer, 24 So.2d 130, 247 
Ala. 298—Sawyer v. Lawrence, 81 
So.2d 142, S3 AlaA.pp. 149, cer¬ 
tiorari denied 31 So.2d 144, 249 
Ala. 341. 

D.C.—^Boone v. Boone, 160 F.2d 153, 
80 U.S.APP.D.C. 152—Cook v. Cook, 
135 F.2d 945, 77 U.SA.pp.D.C. 388. 
N.Y.—^People ex rel. Rich v. Lackey, 
248 N.T.S. 561, 139 Mlsc. 42. 

Pa.—Commonwealth ex rel. Moss v. 
Moss, 47 A.2d 584, 169 Pa.Super. 

133. 

Tex.—Oldham v. Oldham, Civ.App., 
135 S.W.2d 564, error refused. 

46 C.J. p 1266 note 78. 

28. Ala,—Stlfflemire v. WllUamson, 
34 So.2d 685, 250 Ala. 409. 

24. N.T.—Strnad v, Strnad, 83 K.T. 

a2d 391, 194 Misc. 743. . 

Award in oonfoxmanoe with prior 
awexd 

The courts of one state will give 
the custody of a child to a mother 
to whom the courts of a sister state 


have awarded the custody, in order 
that she may return the child to the 
latter jurisdiction.—^Burns v. Shap- 
ley, 77 So. 447, 16 Ala.App. 297. 

25. N.Y.—Strnad v. Strnad, 83 N.Y. 
S.2d 891, 194 Mlsc. 743. 

26. Tenn.—State ex rel. Hooten v. 
Hooten, 1 Tenn.App. 164. 

Facts held to warrant change In cus¬ 
tody 

K.Y,—Young V. Roe, 37 N.Y.S.2d 714, 
266 App.Div. 858, affirmed 60 N.B. 
2d 235, 290 N.Y. 823. 

27. U.S.—Strauss v. U. S., C.C.A,N. 
Y., 160 P.2d 1017, certiorari denied 
Goldbaum v. U. S., 67 S.Ct. 1741, 
331 U.S. 850, 91 L.Bd. 1869—Nie- 
wladomski v. U. S.. C.C.A.Mich., 
159 F.2d 683, certiorari denied 67 
S.Ct 1730, 331 U.S. 850, 91 L.Bd. 
1859—Russick v. Hicks, D.C.Mich., 
85 F.Supp. 281—Jensen v. U. S., D. 
C.Me„ 78 F-Supp. 974. 

Alcu—Chandler v. Whatley, 189 So. 
761, 238 Ala, 206. 

Ariz.—Shumway v. Farley, 208 P.2d 
607, 68 Ariz. 159—^Barrett v. Bar¬ 
rett, 39 P.2d 621, 44 Ariz. 509. 

Ark.—Central Mfrs.» Mut. Ins. Co. of 
Van Wert, Ohio, v. Friedman, 209 
S.W.2d 102, 213 Ark. 9, 1 A.L.R.2d 
657. 

Cal,—^Bx parte Carboni, 116 P.2d 453, 
46 Cal.App.2d 605—^Ih re Keck, 280 
P. 387, 100 Cal.App. 513. 

Ga.—^Rhodes v. State, 47 S.B.2d 293, 
76 Ga.App. 667. 

HI.—Dwyer v. Dwyer, 10 N.B.2d 344, 
366 III. 630—Johnson v. Luhman, 
71 N.E.2d 810, 330 IlLApp. 698— 
Kippen v. KIppen, 21 N.B.2d 906, 
301 ni.App. 178. 

Ky.—Sowders v. Sowders, 150 S.W. 
2d 908, 286 Ky. 269 — ^Hkmmons v. i 
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Musselman's Adm'x, 139 S.W. 2d 
423, 282 Ky. 607. 

La.—Succession of Fontano, 200 So. 
142, 196 La. 775. 

Minn.—Miller v. Monsen, 37 N.W.2d 
543, 228 Minn. 400. 

Mo.—De Woody v. Goss, App., 86 
S.W.2d 194. 

Mont.—State ex rel. Lay v. District 
Court, Fourth Judicial Dist. in 
and for Ravalli County, 198 P,2d 
761. 

N.H.—Clapp V. Brighl, 43 A.2d 161, 
93 N.H. 431. 

N.J.—^Rednor v, First-Mechanics 

Nat. Bank of Trenton, 24 A.2d 850, 
131 N.J.Ea. 141. 

N.Y.—Cannon v. Cannon, 40 N.B.2d 
236, 287 N.Y. 425—Saks v. Saks, 
71 N.Y.S.2d 797, 189 Misc. 667— 
In re Salm's Guardianship. 12 N. 
Y.S.2d 678, 171 Misc. 367, affirmed 
16 N.Y.S.2d 1022, 268 App.Div. 876, 
affirmed 27 N.B.2d 46, 282 N.Y. 
766—^In re Zounek’s Estate, 268 N. 
Y.S. 665, 143 Misc. 827. 

Ohio.—State ex rel. Wright v. In¬ 
dustrial Commission, 47 N.E.2d 
209, 141^ Ohio St» 187—Bluebird 
Baking Co. v. McCarthy, App., 36 
N.B.2d 801—Campbell v. Camp¬ 
bell, 188 N.E. 800, 46 Ohio App. 
197. 

Okl.—^Hamann v. Miesner, 297 P. 252, 
148 Okl. 60. 

Pa.—Corpus Juris quoted In Com¬ 
monwealth V. Gilmore, 97 Pa.Su¬ 
per. 303, 310. 

S.C.—Campbell v. Campbell, 20 S.E, 
2d 237, 200 S.C. 67—Workman v. 
Workman, 178 S.B. 121, 174 S.C. 
490. 

S.D.—^Matthews v. Matthews, 22 N. 
W.2d 27, 71 S.D. 115. 

Tex.—^Mitchell v, Davis, Civ.App., 
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is also established,since, as discussed supra § 2, 
the duty to support and the right to custody and 
services are reciprocal. The duty of parents to 
provide necessary support and maintenance may be 
said to rest on the inability of the child to care for 
himself.2^ Xhe obligation is a fundamental one 
arising out of the relationship of marriage and does 
not rest on the theory^ of preventing the children 
from becoming a charge on society.30 Such duty 
is a continuing one^^ unless removed or shifted in 
some way recognized by law.^^ 

While some decisions have held that in the ab¬ 
sence of statute the duty to support^S* and edu- 
cate^^ is merely a moral obligation, not enforce¬ 
able in law independently of statute, the better view 
undoubtedly is that the obligation is a legal, as well 
as a moral, one.35 A duty to support imposed by 


statute is necessarily a legal one.*^ 

Nature and extent of support. The nature and 
extent of supports'^ or of education beyond w^hat is 
required by the school system of the state,which 
it is the duty of the parent to provide for his child, 
necessarily are largely left to the parentis discre¬ 
tion; but as a general rule such support^ ^ or edu¬ 
cation^® is determined by the facts and circum¬ 
stances of the case, taking into consideration the 
health, financial resources, and station in life of the 
child or its parents, and is usually, as considered in¬ 
fra § 20, a question of fact. 

The duty to support includes the duty to furnish 
necessary medical attention for a child. 

Marriage of child. The marriage of a minor 
child usually emancipates the child, as considered 


206 S.W.2d 812, error refused— 
Price v. Price, Civ.App., 197 S.W. 
2d 200, error refused—Reeves v. 
Tunnell, Civ.App., 21 S.W.2d 366. 
reversed on other grounds Tunnell 
V. Reeves, ComA.pp., 36 S.W.2d 
707. 

Wash.—^In re Hudson, 126 P.2d 766, 
13 Wash.2d 673—^In re Rohne's 
Guardianship, 288 P. 269, 167 

Wash. 62, 

46 C.J. P 1266 note 88, p 1268 note 
98. 

Age of majority see Infants §§ 2, 3. 
Criminal liability for neglect to sup¬ 
port see infra §§ 91-99. 

Duty of: 

Adoptive parents see Adoption of 
Children § 66 c. 

Parent to support: 

Adopted child see Adoption of 
Children % 68. 

Illegitimate child see Bastards 
§§ 18-20. 

Insane child see Insane Persons 
§§ 74 b, 90. 

Pauper child see the C.J«S. title 
Paupers § 60, also 48 C.J. P 611 
note 36 et sea* 

Person in loco parentis see in¬ 
fra S 73. 

Stepparents see infra § 80. 
Failure to support children as dis¬ 
orderly conduct see Disorderly 
Conduct 5 1 b (3) (a). 

Funeral expenses of child see infra 
9 22 

Support of children after divorce of 
parents see Divorce §S 319, 329 b. 
Support and education of infant 
ward see Guardian and Ward §§ 
61-63. 

28. Ala.—Farmer v. Coleman, 166 
So. 778, 281 Ala. 627. 

Ga.—Rhodes v. State, 47 S.B.2d 293, 
76 Ga.App. 667. 

Ija,—^Lewis v. Southern Advance Bag 
& Paper Co., App., 147 So. 632. 
N.Y.—Ramon v. Ramon, 34 N.T.S.2d 

100. I 


Pa.—Commonwealth v. Gilmore, 97 
Pa.Super. 303. 

Tex.—Cook V. Mann, Com.App., 40 S. 
W.2d 72. 

46 C.J. p 1267 note 89. 

Allowance to executor or administra¬ 
tor for education of children see 
Executors and Administrators § 
332. 

Religious education see supra § 9. 

29. N.C.—Wells V. Wells, 44 S.B.2d 
31, 227 N.C. 614, 1 A.L..R.2d 905. 

30- Pa.—Commonwealth ex rel. v. 
Ribikauskas, 68 Pa.Dlst & Co. 336. 

31. Ohio.—Tunis V. Tullis, 34 N:B. 
2d 212, 138 Ohio St. 187. 

Pa—Commonwealth v. Gilmore, 97 
PaSuper. 303. 

46 C.J. p 1257 note 91. 

32. Ind.—^Hulf V. Merchants Parcel 
Delivery Co., 18 N.B.2d 471, 106 
Ind.App. 110. 

Okl.—Hart v. Hart, 60 P.2d 747, 177 
Okl. 428. 

46 C,J. P 1267 note 92. 

33. N.H.—Cox V. Pinkham, 114 A. 
18, 80 N.H. 134. 

46 C.J. P 1267 note 94. 

“Under the common law of Eng¬ 
land, a parent, during his lifetime, 
was under no legal obligation to sup¬ 
port his child. The modern statu¬ 
tory trend has changed this harsh 
rule.”—Cissna v. Beaton, 98 P.2d 651, 
652, 2 Wash.2d 491. 

34. N.H.—Kelly v. Davis. 49 N.H. 
187, 6 Am.R. 499. 

46 C.J. P 1257 note 95. 

35 . oa.—Corpus Juris cited in 
Hooten v. Hooten, 147 S.B. 873, 
374, 168 Ga 86. 

Iowa—Corpus Juris cited in Addy 
V. Addy, 36 N.W.2d 862, 367. 

Ky.—Cashen v. Riney, 40 S.W.2d 839, 
239 Ky. 779. 

Mont—State ex rel. Houtchens v. 
District Court of Fourth Judicial 
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Dist. in cmd for Ravalli County, 
199 P.2d 272. 

N.T.—Betz V. Horr, 294 N.T.S. 646. 
250 App.Div. 457, reversed on oth¬ 
er grounds 11 NB.2d 648, 276 N. 
Y. 83, 114 A.L..R. 491. 

S.C.—Campbell v. Campbell, 20 S.E. 
2d 237, 200 S.C. 67. 

46 C.J. p 1256 note 88, p 1257 note 97. 

36. Hawaii.—^Kennedy v. Sniffen, 23 
Hawaii 116. 

46 aj. p 1258 note 98. 

37. N.Y.—Anonymous, 60 H.Y. 262, 
19 Am.R. 174. 

Tex.—^Mitchell v. Davis, Civ, App., 
206 S.W.2d 812, error refused. 
Nature and extent of duty of father 
see infra subdivision b of this sec¬ 
tion. 

What are necessaries see infra | 16 
b (4). 

38. Cal.—Boens v. Bennett, 67 P.2d 
715, 20 Cal.App.2d 477. 

46 C.J. P 1258 note 1. 

amoTxnt necessary to avoid 
penal liabilities 

It has been held that parent must 
provide for education of minor child, 
and such duty is not limited to pro¬ 
viding minimum amount of educa¬ 
tion necessary to avoid penal liabil¬ 
ities for neglect.—^Mairs v. Reynolds, 
C.C.A.Minn., 120 F.2d 857. 

39. D.C.—Schneider v. Schneider, 
141 F.2d 642, 78 U.S.App.D.C. 388. 

46 C.J. P 1268 note 2. 

40. Cal.—^Boens v. Bennett, 67 P. 
2d 716, 20 Cal.App.2d 477. 

46 C.J. p 1258 note 3. 

41. N.Y.— Corpus Juris cited in 
Murray v. Murray, 47 N.Y.S:2d 837, 
840. 

Okl.—Owens v. State, 116 P. 346, 6 
Okl.Cr. 110, 36 638, 

Ann.^.l913B 1218. 

What are necessaries for which j)m> 
ent is liable to third persons see 
infra § 16 b (4), 
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infra § 89, and, in the absence of agreement, the 
obligation of the parent to support the child ceas- 

es.42 

Enforcement of obligation. The parent’s obliga¬ 
tion to support his children can be enforced by the 
courts only when enforcement is properly sought.^^ 
The obligation is enforceable in various ways, de¬ 
pending to some extent on the remedies made 
available by the statutes in particular jurisdic¬ 
tions.^^ For example, the obligation may be en¬ 
forced in actions by creditors for necessaries fur¬ 
nished to the children, as considered infra §§ 16, 17, I 
20, or in an independent proceeding for the support 
of the child, as discussed infra § 20, or, as shown 
infra §§ 91-99, the parent, convicted of abandon¬ 
ment or neglect, may be ordered to make payments 
for the children’s support. 

In proper cases, support for the children may* 


be ordered in suits for divorce or annulment or 
after entry of decree therein, as considered in Di¬ 
vorce §§ 307, 319, 329 b, and Marriage § 64, or in 
actions for separate maintenance, as discussed in 
Husband and Wife § 625 e. 

b. Duty of Father and Eespective Duties oi 
Father and Mother 

(1) In general 

(2) Separation of parents 

(3) Abandonment or desertion by fathet 

(1) In General 

The father ordinarily has the primary duty to sup. 
port, maintain, and educate the minor children of the 
marriage. 

Subject to certain exceptions, as a general rule, 
sometimes declared by statute, the father is under 
a primary,^® as has been held in judicial decisions 


42. female Child 

Cal.—^Komper v. Walden, 112 P.2d 
1. 17 Cal.2d 718. 

Colo.—^Perkins v. Westcoat, 33 P. 

139, 3 Colo.App. 338. 

Terni.—Going v. Going, 8 Tenn-A.pp. 
690. 

Tex.—^Morgan v. Drescher. CIv.App.. 
•219 S.W,2d 488, error refused no 
reversible error—^Texas Employ¬ 
ers' Ins. Ass'n v. Blrdwell, CIv. 
App.,:39 S.W.2d IBS, error refused. 
Effect of child's marriage on agree¬ 
ment for support see infra sub¬ 
division e (2) of this section. 

43- Mo.—^Lambert v. t,ambert, App., 
222 S.W.2d 544. 
fxovisloii. In will 

A court cannot compel a parent 
tp provide in his will such amount 
as In its Judgment is proper or ade¬ 
quate for the support of minor chil¬ 
dren.—Matter of Neil, 200 N.T.S. 160, 
205 AT>p.Div. 605, reversed on other] 
grounds 144 N.E. 481, 238 N.Y. 13& 
Revival of satisfied decree 
The parent's duty to support a mi¬ 
nor child must be enforced by spe¬ 
cial proceedings for such purpose. In 
which he may appear and be heard 
as to the. amount of support, and 
cannot be enforced by revival of a 
decree which has been satisfied.— 
'SpHngstun v. Sprlngstun, 229 P. 14, 
131 Wash. 109. 

44. Ga.—Sikes v. Sikes, 123 S.E. 694, 
158 Ga. 406. 

N.Y.—Cannon v. Cannon, 40^ N.E^2d 
236,.287 N.Y, 425—Bedrfck v. Bed- 
rlck, 270 N.Y:S. 566, 151 Misc. 4, 
affirmed 271 N.Y.S. 949, 241 ApP- 
. DIv. 807. . 

s’c.— Campbell v. Campbell. 20 SJB3. 

.. ,2d 237, 200 S.a 67. 

Tenn,—B^er , v. Baker, 89 S.W.2d 
768, 169 Tenn, 58^ 


45. Mo.—^Broemmer v. Broemmer, 
App., 219 S.W.2d 300. 

Charging support on child's estate, 
see infra 8 21. 

Father is not under dLvil obliga¬ 
tion to support child who has- 
reached age where he is able to pro¬ 
vide for himself, has left home of 
parent, is no longer amenable to 
parental discipline or restraint, and 
no longer renders service to parent. 
—^Manners v. State, 5 N.E.2d 300, 210 
Ind. 648. 

46. XJ.S.—^Hopkins v. Commissioner 
of Internal Revenue, C.C.A.6, 144 
F.2d 683. 

Ala.—^Parmer v. Coleman, 165 So. 
778, 231 Ala. 527. 

Colo.—^Garvin v. Garvin, 118 P.2d 
768, 108 Colo. 416. 

Fla.—^Frazier v. Frazier, 147 So. 464, 
109 Fla. 164. 

III.—Kemp V. Kemp, 75 N.B.2d 386, 
332 I11.APP. 482—Hoover v. Hoov¬ 
er, 80 N.E.2d 940, 307 Ill.App. 690. 
Ind.—State v. Troxler. 173 N.E. 321, 
202 Ind. 268—McCormick v. Col-" 
lard, 10 N.B.2d 742, 105 Ind.App. 92 
—^Denning v. Star Pub. Co., 180 N. 
E. 685. 94 Ind.App. 300. 
Iowa.-^Corpns gurls eited in Addy v. 

Addy, 36 N.W,2d 352, 358; 

Ky.—Sowders v. Sowders, 150 S.W. 

2d 903. 286 Ky. 269. 

Minn,—^BYuen v. Fruen, 37 N.W.2d 
- 417, 228 Minn. 891—Haugen v. 

Swanson, 23 N.W.2d 535, 222 Minn. 
203. 

Missi—Bass v. ISrvin, 170 So. 673, 
,177. Miss. 46—^Boyett .v. Boyett, 119 
So. 299, 152 Miss. 201. 

Mo.—^Mayes. v.. Mayes, 116 S.W.2d 1, 
342 Mo, 401—Messner v. .Messner, 
App., 222 S.W.2d 621—Broemmer v., 
Broemmer, App., 219 S.W.3d. 300. 
N.Y.—Welch V. Welch, 25. N.Y.S.2d 
838i 261 App,Div. 371—^Fishman v. 
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Wagenheim. 299 N.Y.S. 909, 252 
App.Div. 485—^Alexander v. Robin¬ 
son, 79 N.Y.S.2d 772, 191 Misc. 
1059—^D. M. B. V. D. I>. B., 39 N.Y. 
S.2d 406, 179 Misc. 406—^Johnston 
V. Johnston, 81 N.Y.S.2d 126, 177 
Misc. 618—^In re Wilder, 20 N.Y.S. 
2d 69, 174 Misc. 244—Anonymous 

V. Anonymous, 18 N.Y.S.2d 806, 173 
Misc. 679—Szilagyi v. Szilagyl, 11 
N.Y.S.2d 469, 170 Misc. 1009, af¬ 
firmed 16 N.Y.S.2d 107. 257 App. 
Div. 630—Wignall v, Wignall, 298 
N.Y.S. 261, 163 Misc. 910—Sander¬ 
son V. Sanderson, 267 N.Y.S. 410, 
149 Misc. 88—Corpus Juris quoted 
in Fuide v. Stone, 92 N.Y.S.2d 298, 
300—Dash v. Dash, 80 N.Y.S.2d 
336—Murray v. Murray, 47 N.Y.S. 
2d 837—^Kromash v. BIromash, 40 
N.Y.S.2d 367—^Brown v. Brown, 84 
N.Y.S.2d 469. 

Ohio.—State . ex rel. Wright v. In¬ 
dustrial Commission, 47 N.B.2d 
209, 141 Ohio St. 187. 

Okl.—Cowley v. State, 88 P.2d 914, 
66 Okl.Cr. 479—^Dyer v. State, 53 
P.2d 1080, 58 Okl.Cr. 317. 

Pa.—^Huffman v. Huffman, 166 A. 
570, 311 Pa. 123—Commonwealth 
ex rel. Pell v. Brdwn, 100 Pa.Su- 
per. 353—Commonwealth ex rel. 
Newman v. Stark, 97 Pa.Super.' 166 
—Commonwealth v. Davis, 16 Pa, 
Dist. & Co. 273—Commonwealth v. 
Wright, Quar.Sess., 28 Del.Co. 622 
—^In re Fisher's Estate, Orph., 88 
Pittsb.Leg.J. 403. *’ 

Tex.—^Morgan v. Drescher, Civ.App., 
219 S.W.2d 488, error refused no 
reversible erroi>—liane -v. Mangtim, 
CivJ^Lpp,. 208 S.W.2d 945—Scott v. 
Port Worth Nkt. Bank, Civ.App., 
125 S.W.2d 366, error dismissed— 
Nelson v. Wilson, Civ.App., 97 S. 

W. 2d 287, error refused—Hooten v. 
Hooten, C1V.APP., 15 aW.2d 141. 

46 C.J. P 1258 note 6* > '' . 
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on the question, duty^*? to support his minor children i support and educate his children exists regardless 
and to educate them.^* The duty of the father to | of whether there is in force a valid order of the 


TTadar statute 

Cal.—^Metson v. Metson, 132 P.2d 
513, 56 Cal.App.2d 328—^Blalr v. 
Williams, 261 P. 539, 56 CaLApp^ 
676. 

Cbii'd inmate of state institution 
Father had the primary legal ob¬ 
ligation to support blind and men¬ 
tally retarded six year old daughter, 
even though she was an inmate of 
state institution.—Schroeder v. 
Arthur Sales Co., N-J.Co., 62 A.2d 
751. 

Begardless of mother’s flnancial 
resources, the primary duty of sup¬ 
port rests on the father. 

N.T.—^Moses v. Moses, 85 N.T.S.2d 
^ 16, 193 Misc. 890—^Morgan v. Mor¬ 
gan. 76 N.Y.S.2d 356, 191 Misc. 63 
—Helman v. Helman, 74 N.T.S.2d 
310, 190 Misa 991—Schacht v. 

Schacht, 62 N.Y.S.2d 483, 187 Misc. 
461—Walton v. Walton, 42 N.Y.S. 
2d 459, 180 Misc. 746—Fulde v. 
Stone, 92 N.Y.S.2d 298—Tell v. 
Tell, 63 N.Y,S.2d 94—Stone v. 
Stone, 44 N.Y.S.2d 668. 

Pa.—Commonwealth ex rel. Fire¬ 
stone V. Firestone, 45 A.2d 923, 158 
Pa.Super. 679. 

47. . TJ.S.—Daily v. Parker. C.aA.111.. 
152 P.2d 174—Hogle v. Commis¬ 
sioner of Internal Revenue, C.C.A. 
10, 132 F.2d 66—Commissioner of 
Internal Revenue v. Caspersen, C. 
C.A.3, 119 P.2d 94—Jenkins v. 

First Nat. Bank. CCA.Tex., 107 
F.2d 764—^In re Nosen, D.C.Wash., 
49 F.2d 817—^Hudson v. Jones, D.C. 
Okl., 22 F.Supp. 938.. 

Ala.—Guthrie v. Bobo, 26 So.2d^203, 
32 Ala.App. 365—Osborn v. Weathr 
erford, 170 So. 96, 27 AlaJlpp. 268 
Ariz,—Barrett v. Barrett, 39 P.2d 
621, 44 Ariz. 609. 

Ark.—^Bookman v. Bookman, 151 S 
W.2d 99, 202 Ark. 585. 

Cal.—Fagan v. Fagan, 110 P.2d 620, 
43 Cal.App.2d 189—Lane v. McAl- 
pine, 2 P.2d 184, 116 CalJ^pp. 607. 
Del.—^Hobbs v. Lokey, 183 A. 631, 7 
W.W.Harr. 408. 

Fla.—^Minick v. Minlck, 149 So. 483, 
111 Fla. 469—^Futch v. Johnson, 
134 So. 791, 101 Fla. 328. 

Ga.—^Blue,Ridge Pai* Nurseries v. 
Owen, 162 S.B. 486, 41 Ga.App. .98 
—^Ross V. Richardson, 143 S.B. 446, 
38 Ga.App. 175. \ 

Idaho.—^In re Wilson^s Guardianship, 
199 P.2d 26X,. 68 Idaho 486. 
m.—^Kohler v. Kohler, 61 N.B.2d 687, 
326 IlLApp. 106^R6inhold v. Ling- 
berlc, 52 N.B.2d 294, 821 IllJ^pp. 
119—Charbonneau v. Norton, 263 
I11.APP. 341t, 

—^Manners v. State, 6 N.B.2d 300, 
210 Ind,. 648—Garmon v.- ^armon, 

62 N.15.2d 880, 116 Ind-App. 140. 
e7C.J.S.—44 ' • ^ 


Iowa.-Addy v. Addy, $6 N.W.2d 362. 
Ky.—De Long v. De Long, 113 S.W. 
2d 455, 271 Ky. 815—Wilson v. 
Wilson, 65 S.W.2d 694, 251 Ky. 522 
—Bennett v. Bennett’s Ex'r, 51 S. 
W.2d 241, 244 Ky. 394—Moore v. 
Moore, 28 S.W.2d 17, 234 Ky. 332— 
Thompson v. Childers. 21 S.W.2d 
247, 231 Ky. 179. 

La.—State v. Borum, 178 So. 871, 188 
La. 846. 

Me.—^Drouin v. E’lls C. Snodgrass 
Co.. 2,3 A.2d 631, 138 Me. 145. 

Mass.—^Broman v. Byrne. 78 N.E 2d 
616, 322 Mass. 678—Detore v. De¬ 
mers Bros.. 45 N.B.2d 745, 312 
Mass. 631—^B<!rry v. Snarks, 27 N. 
B.2d 728, 306 Mass. 80. 128 A.L.R. 
983—ThibeauU v. Poole, 186 N.E 
632, 283 Ma^s. 480—Fennell v. 

Russell, 184 N.E. 675. 282 Mass. 
67. 

Mich.—^Newton v. Security Nat. 
Bank of Battle Creek, 87 N.W.2d 
130, 324 Mich. 344—Beniamin v. 
Bondy, 33 N.W..2d 651, 322 Mich 
85—Oliver v. Oliver. 12 N.W.2d 
658, 806 Mich. 273. 

Minn.—Haugen v. Swanson, 23 N.W. 

2d 535. 222 Minn. 20$. 

Mias.—Runnels v. State, 122 So. 769, 
154 Miss. 621. 

Mo.—Wrigley v. Wrigley, 132 S.W. 
2d 989, 345 Mo. 207—Semon r. 111- 
genfrftz, 15 S.W.2d 912, 223 Mo. 
App. 646. 

N.J.—Federhuah v, Pederhush, 68 A. 
2d 478, 6 N,J.Snner. 107—Boyce v. 
Royce. 1 A.2d 878. 124 N.J.Bn. 469 
N.Y—Welch V. Welch, 25 N.Y,S.2d 
838, 261 Anp.Dlv. 371—Schonber**^- 
er V. Cu.ihertaon, 247 N.Y.S. 180. 
231 Aon.Div. 257—Farah v. J^rah. 
92 N.Y.S.2d 187, 196 Misa 460— 
Alexander v. Roblnaon, 79 N.Y.S. 
2d 772, 191 Misc. 1059—Kaatner v. 
Kaatner, 7 N,Y.S.2d 282. 169 Misc. 
259—^People ex rel. Wagstaff v. 
Matthews, 5 N.Y.S.2d 516, 168 

Misc. 188, affirmed 7 N.Y.S.2d 1008, 
256 APp.Div. 866—Marianacci v. 
Marlanacci, 299 N.Y.S. 146, 164 
Misc. 487—^Krieger v. Krleger, 296 
N.Y.S. 261, 162 Misc. 930—People 
ex rel. Deming v. Williams, 292 
N.Y.S. 458. 161 Misc. 673—In re 
Griffin’s Will, 287. N.Y.S. 614, 169 
Misc, 12.—^De Marco v. Seaman, 283 
N.Y.S. 697, 157 Misc. 390—Kommel 
y. Karron, 273 N.Y.S. 226, 162 
Misc. 294—In re Lapldes, 258 N.Y. 
S. 799, 144 Misc. 19—^Ippolito v. 
Tewragni, 25l N.Y.S. 874, 140 Misc. 
606, affirmed 251 N.Y.S. 376, 140 
Misc. 606—'Gaffney v. Constantine, 
87 N.Y.S.2d 131—^Davis v. Davis, 64 
N.Y.S.2d 382. 

N.C.—In re Ten Hoopeh’s Custody, 
162 S.E. 619, 202 N.C. 223—State 
Y. Jones, 160 S.E. 468, 201 N.C 
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Ohio.-Tunis V. Tunis, 34 N.B.2d 212, 
138 Ohio St. 187—Wintrode v. Con¬ 
nors. 35 N.B.2d 1018, 67 Ohio App. 
106—Slawskl V. Slawski, 196 N.R 
258, 49 Ohio App. 100—MieszkalskI 
V. Mieszkalskl, 184 N.E, 709. 44 
Ohio App. 152. 

Or.—Bartlett v. Bartlett, 162 P.2d 
402, 175 Or. 215. 

Pa.—Commonwealth v, Cleary, 95 
Pa.Super. 692—^Bckles v. Sharp. 45 
Pa.Dist. & Co. 142—Commonwealth 
V. Behmer, 20 Pa.Dist. & Co. 664— 
Commonwealth ex rel. v. Dixon Co., 
94 Pittsb.Leg.J. 335. 

S.D.—^Haakon County v. Staley, 243 
N.W. 671, 60 S.D. 87. 

Tenn.—State, for Use of Lile, v. 
Glenn. 131 aw.2d 473, 23 Tenn. 
App. 299—^McDowell v. Rees, 122 
S.W.2d 839, 22 Tenn.App. 336; 
Tex.—Cook V. Mann, Com.App., 40 
S.W.2d 72. 

Utah.—Hulse v. Hulse, 176 P.2d 876, 
111 Utah 193—^Jenkins v. Jenkins, 
153 P.2d 262, 107 Utah 239. 

Va.—^White v. White, 24 S.E.2d 448, 
181 Va. 162—McCiaugherty v. Mc- 
C’augherty, 21 S.B.2d 761, 180 Va. 
51* 

W.Va.—Robinson v. Robinson, 80 S. 
E.2d 455. 

46 C.J. P 1256 note 88, p 1268 note 98. 
Illegitimate children see Bastards S 
18 c. 

Xmpzisoiiment of father for non¬ 
support of wife and minor children 
did not relieve him of duty to sup¬ 
port children.—^People v. Faculak, 87 
N.W.2d 709, 325 Mich. 56. 

Place at whiOh father liable 
The child continues to be bene¬ 
ficiary of the law which reguires 
father to provide for his support 
wherever child may lawfully reside, 
and he remains liable for such sup¬ 
port wherever he may remain or 
choose to remove himself within the 
reach of the statute.^—State v. Bor¬ 
um, 178 So. 371, 188 La. 846. 

What law governs 
Character and extent of father’s 
obligation to support minor child, 
and status of minor, are generally 
determined by law of father’s domi¬ 
cile, and not by place of minor’s res¬ 
idence.—Yarborough v. Yarborough, 
S.C., 64 S.Ct 181, 290 U.S. 202, 78 
L.Bd. 269, 90 A..L.R. 924. 

48. U.S.—Hudson v. Jones, D.C.OkI., 
22 F.Supp. 938. 

N.Y.—Bentley v. Bentley, 76 N.Y.S. 
2d 877, 191 Misa 922, rehearing de¬ 
nied 78 N.Y.S.2d 494. 

N.C.—^In re Ten Hoopen’s Custody, 
162 S.B. 619, 202 N.C.^ 228. 

Okl.—Gallagher v. Holcomb, 44 P. 

2d 44, 172 OkU 1. 

46 CJ.:P 1257 note 89; 
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court requiring him to do so and it has been held 
that a decree which purports to relieve the father 
of his continuing legal duty to support his minor 
child is null and void.®® 

The duty of a father to provide for the support of 
his minor children is a principle of natural law 
the right to which, on the part of such children, has 
been regarded as a perfect right.The obliga¬ 
tion is generally regarded as legal as \vell as mor- 
al.55 The obligation is similar to a husband’s ob¬ 
ligation to support a blameless wife,54 but the duty 
of the father to support the children is distinct from 
his obligation to maintain his wife.55 
The obligation of the father is absolute^s and 
may not be delegated to another.®^ The father may 
not release himself from the duty of supporting his 
children by giving them away,58 and the obligation 
exists whether the child is within or outside the ju¬ 
risdiction of the court.5® Likewise, the father is 
not relieved of his obligation because other persons 
in fact are supporting his children.®® He cannot 

49. Ark.—McCall v. McCall, 172 S. 

W.2<i 677, 205 Ark. 1123. 
so. La.—^Walder v. Walder, 105 So. 

300. 159 La. 231, 236. 

48 C.J. P 1259 note 15. 

.Provisions in divorce decree see Di¬ 
vorce § 819 d. 

SL Ind.—^Estes v. National Veneer 
& Lumber Co., 197 N.B. 747, 100 
Ind.App. 609. 

-Va.—Buchanan v. Buchanan, 197 S. 

B. 426, 170 Va. 468, 116 A.L.R. 688 . 

.52. Va.—Buchanan v. 
supra. 

■53. U.S.—In re Mogus, D.C.Pa., 73 
F.Supp. 150. 

’Miss.—Kearney v. Kearney. 174 So. 

69, 178 Miss. 766. 

'N.C.—Pickelsimer v. Critcher, 188 S. 

E. 313. 210 N.C. 779. 
rS.C.—Campbell v. Campbell, 20 S.E. 

2d 237, 200 B.C. 67. 

-46 C.J. p 1266 note 88 , p 1257 note 97. 

Va.—^Buchanan v. Buchanan, 

197 SB. 426, 170 Va. 458, 116 A.Li. 

R. 688. 

Duty of husband to support wife see 
Husband and Wife $ 15. 

36. N.Y.—Krieger v. Krieger. 296 N. 

Y.S. 261, 162 Misc- 930—Kromash 
Y, Kromash, 40 N.Y.S.2d 367. 
jOkl.—B’ackwell v. State, 171 P.2d 
634, 82 Okl.Cr. 390. 
j5e. N.Y.—D. M. E. V. D. D. E., 39 
N.Y.S.2d 406, 179 Misc. 406—Bloch 
V. Ballin. 50 N.Y.S.2d 732, reversed 
on other grounds 51 N.Y.S.2d 763, 

268 .App.Div. 900. 

Burden, of supporting others does 
•not relieve father of obligation to 
;Bupport his child.—Levy v. Levy, 274 
:N.Y.S. 340, 242 App.Div. 773i 


relieve himself of the obligation by contract, as 
considered infra subdivision e of this section, or 
by divesting himself of all his property.®^ The 
right of the child to the father’s support cannot be 
affected by any kind of estoppel against the moth- 
er.®2 Minor children cannot waive the right to 
receive support from their father.®^ 

The duty of the father to maintain his children 
does not depend on his prosperity.®4 Strained cir¬ 
cumstances, however, should be considered in de¬ 
termining whether the father has failed to perform 
his duty,®5 but reduced financial ability does not 
necessarily discharge his obligation.®® The father 
must make effort to earn funds to support his mi¬ 
nor children.®^ His unwillingness to accept em¬ 
ployment and earn an adequate sum does not ex¬ 
cuse him from supporting his child.®® 

Duration of father^s duty; death of father. The 
duty of the father to support and maintain his child 
is imposed by law at least as early as at the birth 

• 

relating to children’s support see 
infra subdivision e of this section. 

63. Utah.—^Ut€Lh Fuel Co. v. Indus¬ 
trial Commission of Ut€ih, 27 P.2d 
434, 83 Utah 166. 

64. N.J.—^Federbush v. Federbush, 
68 A2d 473, 6 N.J.Super. 107— 
Boyce v. Boyce, 1 A.2d 878, 124 
N.J.Ed. 469. 

N.Y.—Fuller v. GaJleota, 63 N.Y.S.2d 
849, 271 APP.DIV. 156. 

Support of dependent children by 
governmental agency see Infants 
§ 9. 

Although father elected to sacrL 
floe present income in order to de¬ 
vote his time to development of an 
invention -which might prove valua¬ 
ble in the future, he was liable for 
children’s support.—In re Harless, 80 
,N.Y.S.2d 98, 192 Misc. 6 . 

65. N.J.—Boyce v. Boyce, 1 A.2d 
878, 124 N.J.E(i. 469. 

Father’s ahiUty measures and con¬ 
ditions his liability 
Minn.—^Haugen v. Swanson, 23 N.W. 

2d 535, 222 Minn. 203. 

Inability must clearly appear 
Minn.—Fruen v. Fruen, 37 N.W.2d 
417, 228 Minn. 391—Haugen v. 

Swanson, 23 N.W.2d 5?5, 222 Minn. 
203. 

66 . Ark.—McCall v. McCall, 172 S. 
W.2d 677, 206 Ark. 1123. 

67. N.Y.—Prindle v. Dearborn, 291 
N.Y.S. 295, 161 Misc. 95. 
itether owes duty to exhaust his 

every reasonable resource to meet 
obligation to support his minor child. 
—Wilson V. Wilson, 114 P.2d 737, 46 
N.M. 224. 

08 . N.Y.—Bentley v. Bentley, 78 N. 
Y.S.2d 494. 


Buchanan, 


Dissension of parents 

The child should not be deprived 
of his father’s support because of 
dissension bet-ween the parents or 
matrimonial diflicultles. 

Iowa.—^Addy v. Addy, 36 N.’W.2d 352. 
—^Levy v. Levy, 274 N.Y.S. 340, 
242 App.Div. 773—^Moses v. Moses, 
85 N.Y.S.2d 15, 193 Misc. 890. 

57. N.Y.—Bloch v. Ballin. 50 N.Y. 
S.2d 732, reversed on other grounds 
51 N.Y.S.2d 763, 268 App.Div. 900. 

58. Kan.—Jackson v. Jackson, 190 
P.2d 426, 164 Kan. 391. 

59. N.Y.—Adams v. Adams, 68 N.Y. 
S.2d 294, 272 App.Div. 29—^Alexan¬ 
der V. Robinson, 79 N.Y.S.2d 772, 
191 Misc. 1059. 

Sending child out of state does not 
relieve father of obligation.—^Harmon 
V. Harmon, 62 N.E.2d 880, 116 Ind. 
App. 140. 

60. Ind.—^Harmon v. Harmon, supra 
— ^Huff V. Merchants Parcel Deliv¬ 
ery Co.. 18 N.E.2d 471. 106 Ind. 
App. 110—^Denning v. Star Pub. 
Co., 180 N.E. 685, 94 Ind.App. 300. 

Support by grandparents 

Pact that maternal grandparents 
of child honored request of dying 
mother of child to look after child 
did not absolve father of duty.—In 
re Olson, 180 P.2d 210, 111 Utah 866. 

6 L Mo.—White v. White, App., 180 
S.W. 1004. 

Fulde v. Stone, 92 N.Y.S.2d 298. 

62. N.Y.—Fulde v. Stone, 92 N.Y.S. 
2d 298—^Kaminsky v. Rich, 10 N.Y, 
S.2d 503. 

Tex.—^Hartman v. Chumley, Civ.App., 
266 S.W, 444. 

Contract between father and mother 
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of the child.®® Such duty is a continuing one^® 
and endures until legally terminated.^! 

In the absence of an agreement, the father’s duty 
to furnish support to his children ordinarily ceases 
on his death72 and thereafter, at common law and 
under various statutes, the duty of supporting the 
children devolves on the mother,73 except in cer¬ 
tain instances,74 as where, as considered infra sub¬ 
division c of this section, she may be relieved of 


responsibility to such children as may possess in¬ 
dependent means. 

Extent of faihe/s duty. The father has a duty 
to maintain^® and educate^® his minor children in a 
manner commensurate with his means and sta¬ 
tion in life. The measure of the father’s obliga¬ 
tion is the child’s needs in relation to the father’s 
ability,77 regardless of the mother’s resources and 
the scale of living she may have arranged for the 


69. Ind.—^Huir v. Merchants Parcel 
Delivery Co., 18 N.E.2d 471, 106 
Ind.App. 110—^Bstes v. National 
Veneer & Lumber Co., 197 N.B. 
747, 100 Ind.App. 609—^Denning: v. 
Star P^ib. Co., 180 N.B. 686, 94 Ind. 
App. 300. 

Tex.—Hustace v. Black, Clv.App., 
191 S.W.2d 82. 

7a Ala.—Chandler v. Whatley, 189 
So. 751, 238 Ala. 206. 

Ariz.—State v. Nerini, 161 P.2d 983, 
61 Ariz. 603. 

Ind.—^Hu£C V. Merchants Parcel De¬ 
livery Co., 18 N.B.2d 471, 106 Ind. 
App. 110. 

N.J.—^Pederbush v. Federbush, 68 A. 
2d 473, 6 N.J.Super. 107—^Marsh v. 
Scott, Super.Ch., 63 A.2d 275— 
Royce v. Boyce, 1 A-2d 878, 124 N, 
XBa. 469. 

N.Y.—Haines v. Schonwit, 50 N.Y.S. 
2d 717, modified on other ^rrounds 
52 N.Y.S.2d 272, 268 App.Div. 662, 
Okl.—Blackwell v. State, 171 P.2d 

634, 82 Okl.Cr. 890—Goodart v. 
State, 88 P.2d 911, 65 Okl,Cr. 472— 
Dyer v. State, 52 P.2d 1080, 68 
Okl.Cr. 317. 

Pa.—Commonwealth ex reL Buc- 
ciarelli v. Bucclarelli, 60 A.2d 654, 
162 Pa.Super. 682—Commonwealth 
V. Elliott, 43 A.2d 630, 167 PcuSu- 
per. 619. 

Tex.—Nelson v. Wilson, CivA^pp., 97 
S.W.2d 287, error refused. 

Support of children after divorce of! 

parents, see Divorce §§ 319, 329 b. 

71. Ind.—Huff V. Merchants Parcel 
Delivery Co., 18 N.B.2d 471, 106 
Ind.App. 110—^Estes v. National 
Veneer & Lumber Co., 197 N.B. 747, 
100 Ind.App. 609—Denning v. Star 
Pub. Co.. 180 N.B. 685, 94 IndJVpp. 
300. 

Ky.—Sandlin v. Sandlin, 158 S.W.2d 

635, 289 Ky. 290. 

N.Y.—^Monroe v. Monroe, 52 N.Y.S.2d 
647. 

Tex.—^Hustace v. Black, Clv.App., 191 
S.W.2d 82. 

Termination of duty: 

Child reaching majority see infra 
5 17. 

Separation of parents see infra, 
subdivisions b (2), <3) of this 
section. 

Under order or decree: 

For separate maintenance see 
. Husband and Wife § 626 b. 

In divorce suit see Divorce § 
323. 


In proceeding for child's support 
see infra S 30 i. 

72. N.Y.—^Rice v. Andrews, 217 N.Y. 
S. 528, 127 Misc. 826—Haines v. 
Schonwit, .50 N.Y.S.2d 717, modified 
on other grounds 52 N.Y.S.2d 272, 
268 App.Dlv. 662. 

Ohio.—Sllberman v. Brown, Com.Pl., 
72 N.R2d 267. 

W.Va.—^Roblnson v. Robinson, 50 S. 
E.2d 455. 

Support of children by father's exec¬ 
utor or administrator see Execu¬ 
tors and Administrators $ 142. 
Termination of allowance under de¬ 
cree in divorce suit see Divorce § 
323 c. 

ApplioatioiL of widow’s separate es¬ 
tate 

A widow is not bound in the first 
instance to apply her separate estate 
to the support of the children, that 
duty being primarily cast on the hus¬ 
band's estata—^McGee v. McGee, 91 
Ill. 648. 

73. Ga—^Raily v. Smith. 42 S.B.2d 
491, 202 Ga 186—Chapin v. Cum¬ 
mings, 12 S.E.2d 312, 191 Ga 408— 
Whitehurst v. Singletary, 60 S.E.2d 
80, 77 GaApp. 811—^Pettigrew v. 
Williams, 16 S.E.2d 120, 65 GaApp. 
676—De Loach v. Waters, 188 S.B. 
58, 54 GaApp. 386. 

Mina—^In re Soltis' Estate, 225 N.W. 
896, 177 Minn. 571. 

Miss.—Watts V. Smylie, 76 So. 684, 
116 Miss. 12. 

N.Y.—Wignall v. Wignall, 298 N.Y.S. 
251, 163 Misc. 910. 

Ohio.—Silberman v. Brown, Com.Pl., 
72 N.B.2d 267. 

Pa-^Huffman v. Huffman, 166 A. 670 
311 Pa 123—Gaydos v. Domabyl, 
152 A. 649, 301 Pa 523—Common- 
wealth V. Wright, Quar.Sess., 28 
Del.Co. 522. 

46 C.J. p 1259 note 17. 

Right of mother to child's earnings 
on father's dea^ see infra S 29. 

Bight to determine ednoatioa ordi¬ 
narily is vested in mother after fa¬ 
ther's death.—^People ex rel. Wool- 
iton V. Woolston, 239 N.Y.S. 185, 135 
Misc. 320. 

74. Insane widow, herself a pauper, 
was held under no obligation to sup 
port her child.—Jenness v. Emerson. 
15 N.H. 486, 


75. U.S.—Hopkins v. Commissioner 
of Internal Revenue, C.C.A.6, 144 
P.2d 083. 

Ala—Scott V. Scott, 26 So.2d 673, 
247 Ala 698—^Farmer v. Coleman, 
166 So. 778, 231 Ala 527—Guthrie 
V. Bobo, 26 So.2d 203, 32 AlaApp. 
355. 

Minn.—^Haugen v. Swanson, 23 N.W. 

2d 535, 222 Minn. 203. 

N.Y.—^Panzo v. Panzo, 82 N.Y.S.2d 
228, 192 Misc. 989—^Bentley v. 

Bentley, 76 N.Y.S.2d 877, 191 Misc. 
972, rehearing denied 78 N.Y.S.2d 
494—In re Schnirman’s Estate, 4 
N.Y.S.2d 800, 167 Misc. 809—Mal- 
lina V. Mallina 4 N.Y.S.2d 27, 167 
Misc. 343—^Prindle v. Dearborn, 291 
N.Y.S. 295, 161 Misc. 96—Pinto v. 
Pinto. 91 N.Y.S.2d 124. 

Pa—Commonwealth ex rel. Firestone 
V. Firestone, 46 A.2d 923, 168 Pa 
Super. 579. 

46 C.X p 1268 note 2. 

Cihlld is entitled to be supported 
in stsrle and condition consonant with 
the position in society of its par¬ 
ents.—Wong V. Wong Hlng Young, 
181 P.2d 741, 80 Cal.App.2d 391— 
Kyne v. Kyne, 160 P.2d 910, 70 Cal. 
App.2d 80. 

Obligation is to be measured with 
reference to pecuniary ability,* hon¬ 
estly exercised, or pecuniary re¬ 
sources. 

U.S.—^Helverlng v, McCormack, C.C. 
A.2, 135 !F.2d 294. 

N.Y.—^Moses v. Moses, 86 N.Y.S.2d 
16, 193 Misc. 890—Stafford v, Staf¬ 
ford, 53 N.Y.S.2d 414. 

Potential earning power 
Father's present financial ability is 
not sole test of his obligation to sup¬ 
port minor child, but his potential 
earning power must be considered.— 
La Rocca v. La Rocca, 259 N.Y.S. 
669, 144 Misc. 737. 

7a Ala—Scott V. Scott, 25 So.2d 
673. 247 Ala 698—^Farmer v. Cole¬ 
man, 165 So. 778. 231 Ala 627., 

77. • D.C.—Schneider v. Schneider, 
141 P.2d 642, 78 U.S.App.D.C. 383. 
Mich.—^Herpolsheimer v. Herpols- 
heimer, 27 N.W.2d 580, 318 Mich. 
200 . 

N.Y.—Simpkinson v. Neumuller, 800 
N.Y.S. 739, 262 App.Div. 625—Mos¬ 
es V. Moses, 85 N.Y.S.2d 15, 193 
Misc. 890—^Dunbar v. Dunbar, 77 
N.Y.S.2d 686, 191 Misc. 236—Mor¬ 
gan V. Morgan, 76 N.Y.S.2d 356, 191 
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child.^8 The father^s duty does not end with the 
furnishing of mere necessities if he is able to af¬ 
ford moreJ^ The father must provide necessary 
medical care for his children.^O 
The extent of education beyond what is required 
by the school system of the state is left largely 
to the discretion of the child^s father.®^ Ordina¬ 
rily he is imder no duty, and may not be compelled, 
to give his child a college or professional educa- 
tion,82 regardless of his financial capacity.^^ How¬ 
ever, it has been held that the father may be re¬ 
quired to provide funds for a college education of 

Mlsc. 63—Helman v. Helman, 74 N. 

T.S.2d 810» 190 UlBC. 991—Sternau 
V. Sternau, 71 N.T.S.2d 34, 189 
Misc. 866 —^Zunder v. Zunder, 62 N. 

Y.S.2d 776, 187 Mlsc. 657—Schacht 
V. Schacht, 62 N.T.S.2d 488, 187 
Mlsc. 461—Johnston v. Johnston. 

31 N.Y.S.2d 126, 177 Mlsc. 618— 

Fulde V. Stone, 92 N.Y.S.2d 298— 

Almandares v. Almandares. 60 N. 

Y.S.2d 164—Tell v. Tell, 53 N.Y.S. 

2d 94—Stone v. Stone. 44 N.Y.S.2d 
568. 

Heeds of child alone do not con¬ 
stitute the measure of the father's 
obllgratlon. but are to be considered 
in the lii:ht of the ability of the fa¬ 
ther to meet them. 

Ark.—^Bockman v. Bookman, 161 S.W. 

2d 99, 202 Ark. 585. 

N.Y.—Pinto V. Pinto. 91 N.Y.S.2d 124 
—James v. James. 59 N.T.S.2d 460. 

VacyiniT needs of each child 
A man must furnish the neces¬ 
saries of life to his minor children 
dependent on him for support but 
he need not expend the same amount 
on each, since necessaries of life for 
one may be either more or less de¬ 
pendent on circumstances than for 
another, and may include medical 
attention.—Harris v. Leslie, 12 S.B. 

2d 538, 195 S.C. 526. 

7a N.Y.—Johnston v. Johnston, 81 
N.Y.S.2d 126, 177 Misc. 618. 

79. Cal.—^Bailey v. Superior Court, 

11 P.2d 865, 216 Cal. 548—Wong v. 

Wong, 181 P.2d 741, 80 Cal.App.2d 
391—Kyne v. Kyne, 160 P.2d 910, 

70 Cal.App.2d 80. 

30 , XJ.S.—Hopkins v. Commissioner 
of Internal Revenue, C.CJL 6 ,. 144 
F.2d 683. 

Cal.—Simoneau v. Pacific Electric R. 

Co., 115 P. 320, 169 Cal. 494. 

Mass.—^Thibeault v. Poole, 186 N.B. 

632, 283 Mass. 480. 

N.Y.—Murray v. Murray, 47 N.Y.S.2d 
837. 

Liability of parents for medical care 
of children see infra 5 10 b (4). 

81. Cal.—^Boens v. Bennett,. 67 P.2d 
716, 20 CalA.pp.2d 477. 

Pa.—Commonwealth v. Dugan, 31 
NortlxiCo. 188, affirmed 56 A.2d 683, 

. 162: Pa.Super. 10. 

46 C.J« P 1258 note L 


his minor child in the custody of the mother where 
the adaptability of such child for further education 
has been plainly shown.^^ 

Duty of mother. Unless the primary duty of the 
father is for some reason legally abrogated,^5 the 
mother, in the absence of statute, is not bound to 
support the children during the father’s lifetime,^® 
although there is also authority to the contrary.^^ 
The mother is liable for the support of her minor 
children where such responsibility is placed on her 
by statute,88 as where tie husband is incapable of 
supporting the children or cannot be found within 

Chicago V. Hart,-46 N.B.2d 118, 317 
I11.APP. 382. 

Ind.—State v. Troxler, 173 N.E. 821, 
202 Ind. 268. 

Me.—^Inhabitants of Guilford v. In¬ 
habitants of Monson, 185 A. 517, 
134 Me. 261. 

Welch V. Welch, 26 N.Y^,2d 
838, 261 App.Div. 371—^In re Kas- 
ner’s Estate, 25 N.Y.S.2d 488, 176 
Misc. 832. 

Ohio.—In re Goodfielsch, 63 N.E.2d 
913, 78 Ohio App. 17. 

Pa.—^In re Schwab's Adoption, 60 A. 

2d 604, 356 Pa. 534. 

46 C.J. P 1269 note 12. - 
Duty of mother to: 

Children with independent means 
see infra subdivision o of this 
section. 

Illegitimate children see Bastards 
S 18 b. 

Married woman is not under same 
legral obligation to provide for chil¬ 
dren as husband is.—Wise v. Ray¬ 
nor, 167 S.B. 863, 200 N.C. 667. 

Mother iii secondarily liable if fa¬ 
ther fails to discharge his pHmary 
duty and the children are without 
means. 

Minn.—^Pruen v. Ffuen, 37 N.W.2d 
417, 228 Minn. 391—^Haughen v. 
Swanson, 23 N.W.2d 636, 222 Minn. 
203. 

Miss.—^Boyett v. Boyett, li9 So. 299, 

' 162 Miss. 201. ’. 

N.Y.-^Anonymous v. Anonymous, l 8 
N:Y.S.2d 806, 173 Misc. 679. 

Mother may assume ; care a^ 
mrintenanoe of children of the m^ 
riage, and when she does she be¬ 
comes responsible for their support 
and maintenance.—^Jeacock v. Schorb, 
39 N.Y;S.2d 61, 266 App.Div. 147. 

87. Mich.—^In re Stephenson, 186 N. 
W. 669, 216 Mich. 320. 

46 C.J. p 1259 note 14.. 

88 . TJ.S.—^Daily v. Parker, C^C.A.111., 
152 P.2d 174—Commissioner of In¬ 
ternal Revenue v. C^perSen, CC.A. 
3,119F.2d94. 

Idaho.—Sauvageau v. Sauvageau, 81 
P.2d 731, 59 Idaho 190—^Larson v. 
Independent School Dist. No. 11J 
of King Hill, 22 P.2d 299, 58 Idaho 
49--Keyes v. Keyes, 9 P.2d 80^ 61 
Idaho 670. 


Liability of parent for education of 
child see infra 5 16 b (4). 

"The law does recognize a lega’ 
duty upon the part of every father 
to give his minor children an educa¬ 
tion, beyond the minimum required 
by law. In the public schools pro¬ 
vided by the Commonwealth which 
reasonably accords to the father's 
financial ability and position In life 
and the child's ability, progress and 
prospects. In the ordinary case, es¬ 
pecially where the child is living 
with the father, the actual extent of 
that education must be left to the 
control and determination of the fa¬ 
ther, whose honest judgment in the 
matter should never be lightly disre¬ 
garded and overruled."—Common¬ 
wealth V. Gilmore, 97 Pa.Super. 308, 
310, 

82. Cal.—^Boens v. Bennett, 67 P.2d 
716, 20 Cal.App.2d 477. 

Ind.^Hachat v. Hachat, 71 N.B.2d 
927, 117 Ind.App. 294—^Morris v. 
Morris. 171 NJB. 386, 92 Ind.App. 
65. . 

N.J.—Straver v. Straver, 59 A.2d 39, 
26 N.J.Misc. 218. 

N.Y.—Halsted V. Halsted, 239 N.Y.S. 

422, 228 App.Dlv. 298. 

Okl.—Gallagher v. Holcomb, 44 P.2d 
44, 172 Okl, 1. 

Pa.—Commonwealth v. Cooke, Quar. 
Sess., 34 Del.Co. 396—Common¬ 
wealth v. Dugan, Quar.Sess., 31 
North,Co. 188, affirmed 66 A.2d 683, 
162 Pa.Super. 10. . 

Vt.—^Middlebury College v. Chandler, 
16 Vt 683, 42 Am.D. 637. 

46 C.J. p 1268 note 1 . 

Sons almost of age 
In proceedings by wife, husband 
could not be compelled to maintain 
in college sons almost of age.—Com¬ 
monwealth V. Gillen, 166 A. 672, 102 
Pa.Super. 136. 

83. N.J.—Straver v. Straver, 69 A. 2d 
39, 26 N.J.M1SC. 218. 

84. Wash.—^Esteb v. Esteb, 244 P. 
264, 246 P. 27, 138 Wash. 174, 47 
A.L.R. 110. 

85. Mo.—State v. Hall, 267 S.W. 
1047. 

86 . DL—Purity Baking Co. v. In¬ 
dustrial Commission; 166 N.B. 33, 
334 HI. 686 —Girls Latin School of 
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the state.^^ Under some statutes the mother is 
equally liable with the father to support the minor 
children.^® Under such statutes it has been held 
that the obligation of the father and mother to sup¬ 
port their minor children is joint and several, and 
not primary and secondary as at common law,^^ 
but it has also been held that such statutes do not 
relieve the father of the primary obligation .^2 

(2) Separation of Parents 

The father ordinarily remains liable for the support 
of his minor children where he and his wife voluntarily 
separate or the wife, for adequate cause, leaves the home, 
taking the children with her. 

The father ordinarily remains liable for the sup¬ 
port of his minor children where he and his wife 
voluntarily separate,and he consents that the 
children shall live with the mother,^^ and such lia¬ 
bility is not affected by the misconduct of the moth- 
er.^5 Further, it has been stated that the separa¬ 
tion of a father from his wife has no effect on the 
obligation of the father to provide reasonable main¬ 
tenance for the children.^® However, it has been 
held that where the wife, against the husband’s 


wishes, permits their child to live with her after 
their separation and an agreement that the husband 
shall have sole charge of the education, he is not 
liable for the child’s support®*^ 

Mother leaving home for adequate cause. The 
father remains liable for the support of his chil¬ 
dren where the mother leaves home for good cause, 
taking the children with her;^^ and the fact that 
the father has provided her with sufficient money 
for necessaries will not release him from liability 
to a person furnishing necessaries for the chil- 
dren.^^ However, it has been held that, although 
a mother leaves her husband for good cause, he 
will not be liable for the support of their child 
whom she has taken with her against the wishes of 
the father, who has repeatedly requested the re¬ 
turn of the child.l 

Mother leaving home without adequate!^ cause. 
It has generally been held that the father is not 
liable for the support of the child where the mother 
leaves him without cause, taking the children with 
her.2 Some authorities, however, have held that 


Ind.—State v. Troxler, 173 N.B. 321, 
202 Ind. 268. 

4$ C.J. P 1259 note 13. 

89. NiY.—^Anonymous v. Anonsntnous, 
18 N.Y.S.2d 806, 173 Misc. 679— 
Wignall V. WIgnall, 298 N.Y.S. 251, 
163 Misc. 910. 

Ohio.—^In re Goodlleisch, 63 IT.B.2d 
913, 73 Ohio App. 17. 

90. CaJ.—White v. White, 163 P.2d 
89, 71 Cal.App.2d 390. 

HI.—^Purity Baking Co. v. Industrial 
Commission, 166 N.B. 33, 334 III. 
586—Girls Latin School of Chica¬ 
go V. Hart, 46 N.E.2d 118, 317 Ill. 
App. 382-T-Hoover v. Hoover,, 30 
N.B.2d 940, 307 IllJ^pp. 590. 

Iowa.—Addy v. Addy, 36 N.W.2dL 362. 
K.Y.—^Hagoplan v, Samuelson, 260 
N.Y.S. 24, 236 App.I)iv. 491. 

Wash.—Cissna v. Beaton, 98 P.2d 651, 
2 Wash.2d 491. 

Wyo.—State v. Haworth, 208 P.2d 
279. 

Statute does not dei^oy father’s 
obligation to support and maintain 
his minor children.-r-RoM Funeral 
Home V. Julian, 144 S.W.2d 755,* 176 
Tenn. 534, 131 A.L.R. 858—^Brooks 
Brooks. 61 S.W.2d 654, 166 Tenn. 255. 

9L Tenn.—Rose Funeral Home v. 
Julian, 144 S.W.2d 755, 176 Tenn. 
534, 131 A.L.R. 858. 

46 C.J. p 126^ note 13 [a] (3). 
Determination of contribution 

(1) A controversy between parents 
as to proper contribution of each is 
determinable only by equitable prin¬ 
ciples with due regard to condition 
and means , of each.—^Merrill v, Mer- 
-rill, Tenn., 216 S.W.2d 705—Rose 


Funeral Home v. Julian, 144 S.W.2d 
755, 176 Tenn. 534, 131 A.L.R. 868— 
Brooks V. Brooks, 61 S.W.2d 654, 166 
Tenn, 256. 

(2) In determining the amount a 
father should contribute for support 
of his minor children the proper in¬ 
quiry is as to the child’s need and 
the ability of each parent to furnish 
means for its support. 

Iowa.—Addy v. Addy, 36 N.W.2d 352. 
Wyo.—State v. Haworth, 208 P.2d 
279. 

92. Okl.—Cowley v. State, 88 P.2d 
914, 66 Okl.Cr. 479—^Dyer v. State, 
62 P,2d 1080, 58 Okl.Cr. 317. 

46 CJ. p 1259 note 13 [a] (4). 

93. Ala.—^Higgenbotham v. State, 
103 So. 71, 20 Ala.App. 476. 

46 C.J. p 1259 note 22. 

Effect of separation on husband’s 
duty to support wife see Husband 
and Wife § 15 c <2). 

Support of children:- 
In actions for separate mainte¬ 
nance see Husband and Wife '§ 
625 e. 

On: 

Annulment of marriage see Mar>^ 
riage § 64. 

Divorce of parents see. Divorce 
§§ 318-323. 

Under separation agreements see 
infra subdivision e (2) of this 
section. 

94. Ala—^Higgenbotham v. State, 
103 So. 71 ,l 20 AlaAPP. 476. 

46 C.J. p 1260 note 23. 

Tact that mother was able to give 
partial support to minor child did 
not relieve husband of obligation.— 
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La Rocca v. La Rocca, 269 N.Y.S. 669, 
144 Misc. 737. 

9S. R.L—Gill V. Read, 6 R.L 343, 
73 Am.D. 73. 

98. Pa—Commonwealth ex rel. Buc- 
ciarelli v. Bucciarelli, 60 A.2d 554, 
162 PaSuper. 582—Commonwealth 
V. Elliott, 43 A.2d 630, 157 PaSu¬ 
per. 619. 

97. - N.Y.—Haskell v. Haskell. 194 * 
N.Y.S. 28, 201 App.Dlv. 414, af¬ 
firmed 142 N.B. 314, 236 N.Y. 636. 

98. Tex.—Scott v. Fort Worth Nat 
Bank, Civ.App., 126 S.W.2d 366, er¬ 
ror dismissed. 

46 CJ. p 1260 note 27. 

99. Tex.—Sanger v. Trammell, Civ. 
App., 198 S.W. 1176. 

Liability for necessaries generally 
see infra § 16. 

1. Mass.—Hancock v. Merrick, 10 
Cush. 41. 

2. N.M.—McDaniel v. McDaniel, 16 
P.2d 229, 36 N.M. 336. 

Va—^Butler v. Commonwealth, 110 S. 

E. 868, 1.32 Va 609. 

46 C,J. p 1260 note 30., 

Deprivation of father’s custody see 
infra subdivision d of this section. 
Maintenance of ■ children In oyn. 
home is the right of the father, and 
he cannot be compelled against his 
will to do so elsewhere,, unless he 
has refused or failed to provide for 
them where he lives. 

Ill.—^People V. Shine, 271 HI.App. 479 
—People V. Waddell, 247 HlJ^pp. 
265. 

Va—^Butler v. Commonwealth, 110 
S.E. 868, 132 Va 609. 
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the father remains liable in such case,^ especially 
where he permits the mother to retain the custody 
of the child without any attempt to regain such 
custody and his liability is not affected by the 
fact that friends and relatives may prevent the 
child from sufTering.5 

Decree relieving father of duty to support chil¬ 
dren. A decree relieving a divorced father of all 
legal obligation to support his minor children is 
void as against public policy, whether or not the 
children are parties to the decree,® and the mother 
may sue to annul the decree in a direct suit.^ 

(3) Abandonment or Desertion by Father 

Tha father ordinarily remains liable for the sup¬ 
port of his minor children notwithstanding his abandon¬ 
ment or desertion of his wife and family. 

Except to the extent that statutes may provide 
otherwise,® a father remams liable for the support 
of his minor children notwithstanding his abandon¬ 
ment or desertion of his wife and family.® 


Some authorities have held that the mother, 
equally with the father, is morally bound to sup¬ 
port their children, and that she is not relieved of 
such duty because the father has deserted her.i® 
In other jurisdictions where, by statute, the father 
loses his parental control when he fails to furnish 
necessaries for his child or abandons his family the 
mother becomes entitled to the services and earn¬ 
ings of the child living with her and is liable for 
its support.il 

c. Liability of Parents Where Children Have 
Independent Means 

The possession of Independent means by minor 
children does not relieve the father of his duty to sup¬ 
port them when he Is able to do so, but ordinarily the 
mother is not liable for the children’s support where their 
own property is sufficient for the purpose. 

Except to the extent that statutes may provide 
otherwise,!® a father who is able to do so is bound 
to maintain and educate his children at his own 
expense, although the children may have property 
of their own sufficient for the purpose;!® but it 


Right of husband to choose domicile 
see Husband and Wife § 10. 

Suits for divorce agaiiist husband 
dismissed before trial 
Ill.-—People V. Shine, 271 Ill.App. 479. 

3. Miss.—^Russell v. Russell, 154 So. 
881, 170 Miss. 364. 

46 CJ. p 1260 note 81. 

**A father’s obligation to support 
his child Is not abrogated by the fact 
the separation of the parents may 
have been caused by the wife.”— 
Addy V. Addy, Iowa, 36 N,W.2d 352, 
855. 

taenlliotent grounds for divorce 
Fact that wife separated from hus¬ 
band and took custody of Infant 
child, notwithstanding she had in¬ 
sufficient grounds for divorce, did not 
relieve father of child of duty to 
furnish support and maintenance for 
child.—^Russell v. Russell, 154 So. 
881, 170 Miss. 364. 

BefUsal to follow husband to new 
home 

U.S.—In re Nosen, D.aWash., 49 F. 
2d 817. 

N.Y.—^De Martino v. De Martino, 78 
N.T.S.2d 503. 

4. D.C.—^Maschauer v. Downs, 289 
F. 540, 53 APP.D.C. 142, 82 A.D.R. 
1461. 

5. Ky.—Commonwealth v. Donovan, 
220 S.W. 1081, 187 Ky. 779. 

e. La.—Walder v. Walder, 105 So. 
300, 159 La. 231. 

Provisions in divorce decree see Di¬ 
vorce § 319 d, 

7. La.—Walder v. Walder, supra. 

46 O.J. p 1261 note 45. 

8. Iowa.—Johnson v. Barnes, 29 N. 
W. 759. 69 Iowa 641. 

46 C.J. p 1261 note 46 [a]. 


9. N.T.—Bane v. Bane, 80 N.T.S;2d 
641. 

Ohio.—^McDaniel v. Rucker, 80 NJBS. 

2d 849, 150 Ohio St 261. 

Okl.—Blackwell v. State, 171 P.2d 
634, 82 Okl.Cr. 390. 

46 C.J. p 1261 note 47. 

Voluntary support of abandoned 
child by third person see infra $ 16. 

Blfeot of prosecution on oivil liabilF- 
ity 

(1) Prosecution of husband for 
abandonment and nonsupport does 
not affect his civil liability for sup¬ 
port—Crossley v. State, 145 So. 170, 
25 AlaJLpp. 284. 

(2) Criminal liability for neglect 
to support children see infra $9 91- 
99. 

<3) Abandonment and neglect to 
support as disorderly conduct see 
Disorderly Conduct 5 1 b (8) (a). 

Mere nomination of guardian by a 
sixteen-year-old child is not a waiv¬ 
er of her claim to future support by 
father who has abandoned her.— 
Fagan v. Fagan, 110 P.2d 520, 48 Cal. 
App.2d 189. 

10. Mich.—^In re Stephenson, 185 N. 
W. 669, 216 Mich. 320—Lapworth 
V. Leach, 44 N.W. 338, 79 Mich. 
16. 

Duty of mother to support children 
generally see supra subdivision b 
(1) of this section. 

11. Ala.—Corpus Jtois oit^ in Sin¬ 
clair V. Taylor, 173 So. 878, 880, 27 
Ala.App. 418. 

Ga.—Fills V. Hewitt, 84 S.B. 185, 15 
Ga.App. 693. 


Liability of estate of insane mother 
see Insane Persons $ 90 b. 

Right of mother to services and 
earnings of child see infra § 29. 

12. Ky.—Clay v. Clay, 87 S.W. 807, 
27 Ky.L. 1020. 

46 C.J. p 1261 note 65 [a]. 

Xn Louisiana 

Under statute, where children have 
property from which a sufficient in¬ 
come may be derived to provide for 
their subsistence and education, the 
natural obligation of their father 
ceases after the dissolution of the 
marriage.—Succession of Fontano, 
200 So. 142, 196 La. 776. 

13. U.S.—^Maryland Drydock Co. v. 
Parker, 37 F.Supp. 717. 

Ala.—Law v. Bush, 195 So. 885, 239 
Ala. 612—^Farmer v. Coleman, 165 
So. 778, 231 Ala. 627. 

Ark.—Corpus Juris oited in Alcorn 
v. Alcorn, 35 S.W.2d 1027, 1028, 183 
Ark. 342. 

Ind.—Stant v. Lamberson, 8 N.F.2d 
115, 103 Ind.App. 411. 

N. J.—^Rednar v. First-Mechanics Nat. 
Bemk of Trenton, 24 A2d 850, 131 
N.J.Eq. 141. 

N.T.—In re Cohn’s Estate, 276 N.T.S. 
69, 153 Misc..757—^In re Giegernlh’s 
Estate, 238 N.T.S. 164, 135 Mlsc. 
600—Corpus Jtiris quoted in Fulde 
V. Stone, 92 N.T.S.2d 298, 301. 

Pa.—Commonwealth ex rel. 36?irestone 
V. Firestone, 45 A2d 923, 158 Pa, 
Super. 579. 

S.C.—Gullick V. Slaten, 168 S.B. 697, 
169 S.C. 244. 

46 C.J. p 1261 note 55. 

Charging support on child’s estate ' 
see infra $ 21. 
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has been held that such rule does not apply where 
the father has no means^^ or his estate is limited.^® 

The above rule and exceptions have also been 
applied to the mother where the father is dead;^® 
but as a general rule a mother is not liable for the 
support of the children where their own property 
is sufficient for the purpose,where ample provi¬ 
sion is otherwise made for their support,^® or even, 
it has been held, where they are able to earn their 
own support^® 

d. Deprivation of Custody 

A father ordinarily remafna liable for the support of 


g 15 

hIs minor child where he Is deprived of the child’s’ cus¬ 
tody because of his own misconduct or wrongdoing. 

While the parent’s duty to support the child and 
his right to the custody and services of the child 
are usually reciprocal, as considered supra § 2, the 
parent remains liable for the support of his child 
where he is deprived of custody because of his own 
misconduct or wrongdoing.^® Except to the ex¬ 
tent that statutes may provide otherwise,^! the fa¬ 
ther is not relieved of his duty to support the mi¬ 
nor children because their custody has been award¬ 
ed to the mother22 or to a third person,^® although 
in some jurisdictions it has been held otherwise.^^ 


14. Ky.—Owenton First Nat. Bazik 
V. Greene, 114 S.W. 322. 

'*TVhile it Is the primary duty of 
A parent to support his child whether 
the child has an estate or not this 
obligation may be qualified by the 
parent’s ability.”—Maryland Cas. Co. 
V. Lawing, S3 S.E.2d 609, 612, 226 N. 
C. 103. 

as. Ky.—Owenton First Nat. Bank 

V. Greene, 114 S.W. 322. 

ae. Ky.—^Hamilton v. Riney, 131 S. 

W. 287, 140 Ky. 476. 

46 C.J. p 1261 note 68. 

17. Ala.—Oorpxui Juris dted in 
Farmer v. Coleman, 165 So, 778, 
780, 231 AJa. 527. 

Ga.—^Pettigrew v. Williams, 16 S.E. 
2d 120, 65 Ga.App. 576. 

—In re Soltis* Estate, 225 N.W. 
896, 177 Minn. 571. 

S.C.—Gulllck V. Slaten, 168 S.B. 697, 
169 S.C. 244. 

46 C.J. p 1261 note 59. 

Charging support on child’s estate 
see infra S 21 b. 

18. IlL—^Mowbry v. Mowbry, 64 HI. 
383. 

K.Y.—In re Giegerich’s Estate, 238 
N.T.S. 164, 136 Misc. 600. 

19. HI.—^Mowbry v. Mowbry, 64 Ill. 
383. 

80. Iowa.—Corpus J^uris cited in Ad- 
dy V. Addy, 36 N.W.2d 352, ^55. 

Tex.—^Maxwell v. Maxwell, Civ.App., 
204 S.W.2d 32, refused no reversi¬ 
ble error. 

46 C.jr. p 1268 note 58, p 1269 note 59. 
iLlabillty for necessaries: 

Child living away from parent see 
supra § 16 b (2>. 

Mother keeping child away from 
father see infra 8 16 b (3). 
,‘Separation of parents generally see 
infra' subdivision b (2)“of this sec¬ 
tion. 

81. Okl.—^Phillips V. Home Under¬ 
takers, 138 P.2d 560, 192 Okl. 597. 

46 C.J. P 1269 note 60. 

^Zn California 

(1) Under the statutes it has been 
held that a father is liable for the 


support of his minor children al¬ 
though custody of the children has 
been awarded to another.—^Fagan v. 
Fagan, 110 P.2d 520, 43 Cal.App. 189 
—46 C.J. p 1269 note 60 CaJ (2)-(6). 

(2) However, in some cases it has 
been held that a parent who is le¬ 
gally deprived of the custody of a 
child without any provision being 
made for its support is relieved from 
liability for its support.—Lewis v. 
Lewis, 163 P. 42, 174 Cal. 336—46 C. 
J. p 1269 note 60 [al <1>. 

(3) Effect of divorce decree pro¬ 
viding for custody but not for main¬ 
tenance of child see IMvorce § 319 c. 
Zn Massachusetts 

Under statute, the father’s com¬ 
mon-law duty to support his child 
ceases on his being deprived of its 
custody by court order, and there¬ 
after his obligation apart from stat¬ 
ute is determined by decree.—^Hath¬ 
away V. Rickard, 82 N.E.2d 881, 323 
Ma.ss. 501—^Broman v, Byrne, 78 N. 
E.2d 616, 322 Mass. 578—Smith’s 
Case, 76 N.K2d 315, 322 Mass. 186— 
Zalis V. Ksypka, 63 N.E.2d 104, 316 
Mass. 479—^Barry v. Sparks, 27 N.B. 
2d 728, 306 Mass. 80, 128 A.L.R. 983 
—Greeley v, Greeley, 156 N.B. 424, 
258 Mass. 460, 62 A.L.R. 286—Brow 
V, Brlghtman, 136 Mass. 187. 

28. Ill.—^Hoover v. Hoover, 30 N.E. 

2d 940, 307 Ill.App. 690. 

Iowa.—^Addy v. Addy, 36 N.W.2d 362. 
Ky.—^Bard v. Bard, 173 S.W.2d 569, 
296 Ky. 264—Moore v. Smith, 14 
S.W.2d 1072, 228 Ky. 286. 

La.—State v. Borum, 178 So. 371, 188 
La. 846. 

Md.—Boyd v. Boyd, 11 A,2d 461, 177 
Md. 687. 

Miss.—^Lide v. Lide, 30 So.2d 51, 201 
Miss. 849—^Boyett v. Boyett, 119 
So. 299, 152 Miss. 201. 

Mo.—Broemmer v, Broemmer, App., 
219 S.W.2d 300. 

Pa.—Gommonwealth ex rel. Newman 
v. Stark, 97 Pa.Super. 166. 

Term.—Owen v. Watson, 8 S.W.2d 
484, 167 Tenn. 352. 

Tex.—^Maxwell v.- Maxwell, Civ.App., 
204 S.W.2d 32—Lane v. Mangum, 
Giv.App„ 203 S.W.2d 945. 

46 C.J. p 1269 note 59. 
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Award of custody to mother in: 

Annulment suit see Marriage § 64. 

Divorce suit see Divorce $ 319. 

Offer to take child 

Fact that minor child stays with 
mother, either voluntarily or by de¬ 
cree of court, is insufficient to ex¬ 
onerate father from duty to provide 
for his child and father cannot es¬ 
cape such liability by offering to 
take the child from mother who has 
been awarded its custody.—^Broem- 
mer v. Broemmer, Mo.App., 219 S.W. 
2d 300. 

Removal of cdiild to another state 

(1) Where mother who has been 
granted custody of child has a bona 
fide reason for removing child to an¬ 
other state and that course is con¬ 
sistent with child's welfare, such re¬ 
moval will not constitute an excuse 
for withholding support, notwith¬ 
standing it makes more difficult fa¬ 
ther’s visitation.—^Almandares v. Al- 
mandares, 60 N.Y.S.2d 164. 

(2) Removal of child after decree 
of divorce awarding custody to 
mother see Divorce $ 323 a. 

Support as contingent on visitation 

A father’s duty to support a child 
is not contingent on his right to 
visit the child, if it is inimical to 
the interests of the child for him to 
do so.—In,.re Stuart, 114 F.2d 825, 
72 App.D.O. 389. 

unfavor^^a reputation or oihar- 
acter of mother did not relieve fa¬ 
ther of the duty to support children 
while they were In mother’s custody. 
—^De Long v. De Long, 113 S.W.2d 
455, 271 Ky. 815. 

23. Pa.—Coznmonwealth v. Gold¬ 
stein, 160 A. 158, 106 Pa.Super. 

194. 

Tex.—Robinson v. Wampler, Civ. 

App., 202 S.W.2d 500. 

Where authorized by statute the 
court may, in awarding the custody 
of the child to a third person, require 
the father to pay for the child’s sup¬ 
port.—Riede V. Riede, 1 N.W.2d 649, 
300 Mich. 300. * 

24. Cozin.—^Finch v. Finch, 22 Conn. 

411, 

46 G.J. P 1269 note 6L 
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a CoEtracts Belating to Support and Edticar 
Hon of Gliildien 

(1) In general 

(2) Separation agreements 

(1) In General 

The parents may not by agreement relieve themselves 
of the duty to support and educate their minor children. 

The parents cannot make a valid irrevocable con¬ 
tract which will relieve them of the duty to sup¬ 
port and educate their minor children.25 The fa¬ 
ther may not by contract avoid his duty to support 
and educate his minor children.26 An agreement 
between the father and mother which attempts to 
relieve the father of his obligation is, as between 
the father and children, ineffective.^? Where the 
father and mother are equally and jointly charged 
by statute for the maintenance of their children, an 
agreement by the mother to perform her statutory 
duty does not discharge the father’s statutory ob- 
ligation.28 The father may, however, contract to 
support his children.29 He may bind himself by 
contract to do more for the child than the law re¬ 
quires as long as the additional obligation is not 


contrary to, or inconsistent with, his legal obliga- 
tion.3® 

The father and mother by agreement may make 
provision for the support and education of the chil¬ 
dren and, as between them, the agreement, when 
supported by consideration, is binding and will be 
enforced.^ i Where the agreement provides that 
the mother shall have the custody of the children 
and that the father shall have the right to see the 
children at the mother’s home, the father is not 
excused from supporting the children under the 
agreement because the mother has removed her 
home to another state.32 In case the mother un¬ 
dertakes to support the child and fails, the father 
remains liable for the child’s support,2S and where 
the question of the child’s support comes before a 
court it is not bound by the amount agreed on by 
the parties for the support of the chilcL®^ 

(2) Separation Agreements 

The parents may make provision In a separation 
agreement for the support and maintenance of their 
children. 

As between father and child the father cannot,. 


25. Mont.—Brice v. Brice, 147 P. 164, 
SO Mont. 388. 

Ohio.—Tunis V. Tunis, 34 N.E.2d 212, 
138 Ohio St. 187. 

46 OX. P 1257 note 98. 

Agreements; 

As affecting Jurisdiction of court 
to order proper support see In¬ 
fra S 20 b. 

Between husband and wife made 
before, pending, or after divorce 
see Divorce § 319 g. 

•Legality of agreements affecting du¬ 
ties of parents see Contracts S 260. 

26. Kan.—^Ex parte Windell, 107 P. 
2d 708, 152 Kan. 776. 

N.Y.—Bloch V. Ballin, 50 N.Y.S.2d 
732, reversed on other grounds 61 
N.Y.S.2d 763, 268 App.DIv. 900. 
Beleaae by grandparents 
Where, by an agreement with a mi¬ 
nor's maternal grandparents in 
whose custody she is placed, a fa¬ 
ther undertakes to pay certain sums 
for the minor's support, the minor 
becomes a third party beneflc^ry 
and a subsequent release of the fa¬ 
ther's obligation by the grandparents 
is ineffective as to her.—Eckles v. 
Sharp. 45 Pa.Dist.&Co. 142. 

27. Idaho.—^Keyes v. Keyes, 9 P.2d 
804, 51 Idaho 670. 

Iowa.—Corpus grnris cited in Addy 
y, Addy, 36 N.W.2d 862, 355. 
Mo,—rMessmer v. Messmer, App., 222 
S.W.2d 621—^Koenig v., Koenig, 
App., 191 S.W.2d 269-^Semon v. 
Ilghnfritz, App., 26 S.W.2d.836. 

Pulde V. Stone, 92 N.Y.S.2d 298 
—Bloch V. Ballin, 60 N.Y.S,2d.732, 
reversed on other grounds 51 N.Y. 


S.2d 753, 268 App.DIv. 900—^Tugen- 
der V. Tugender, S3 N.Y.S.2d 1003. 
Okl.—^Bynum v. Bynum, 84 P.2d 424, 
184 Okl. 86. 

Or.—Rose v. Rose, 25 P,2d 1051, 144 
Or. 683. 

Pa.—Commonwealth ex rel. Rossi v. 
Rossi, 53 A.2d 887, 161 Pa.Super. 
86—Commonwealth ex rel. v. Rlbi- 
kauskas, 68 Pa.Dlst & Co. 336— 
Commonwealth v. Corradlno, 64 Pa. 
Dist.&Co. 339—Commonwealth ex 
I rel. V. Corradino Co., 96 Plttsb. 
Leg.J. 172—In re Fisher’s Estate, 
Orph., 88 Pittsb.Leg.J. 403. 

46 C.J. p 1269 note 7. 

Separation agreements see infra sub¬ 
division e (2) of this section. 
Support of unborn child may not 
be contracted away by the mother.— 
Wilson V. Wilson, 65 S.W.2d 694, 251 
Ky, 622. 

28. Tenn.—^Rose Funeral Home v. 
Julian. 144 S.W.2d 756, 176 Tenn, 
634, 131 A,LuR, 858. 

Duty of mother to support children 
generally see supra subdivision b 
<1) of this section. 

I 29. Cal.—^Kamper v. Waldon,. 112 P. 

2d 1, 17 Cal.2d 718. 

“Contract to support adult child see 
infra § 17. 

Agreement with gran^arents 

Pa.—^Echles v. Sharp, 45 Pa.Dist. & 
Co. 142. 

30. CaJ,—^Kamper v. Waldon, 112 P. 
2d 1, 17 Cal.2d 718. 

31. Mo.—RMessmer v. Messmer, App., 

1 222 S.W,2d 621—Goth v, Goth, 167 
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S.W.2d 384, 237 Mo.App. 860—Loch-^ 
rie V. Lochrie, 108 S.W.2d 178, 232 
Mo.App. 153—Semon. v. Ilgenfritz, 
App., 26 S.W.2d 836. 

Mont—^Brice v, Brice, 147 P. 164, 60 
Mont 388. 

Duress 

Father could not contend that con¬ 
tract respecting support of children 
was executed under duress where 
entered into under advice of counsel 
and where such defense was not as¬ 
serted until after contract had been 
fully performed.—^Rose v. Rose, 25 
P.2d 1061. 144 Or. 683. 

Effect of father’s arrest for nonsup- 
port 

Original contract between parents 
requiring support of three children 
by father was not abrogated by 
mother’s causing arrest of father for 
nonsupport of other children which, 
mother agreed to suppor^—Bose v.. 
Rose, supra. 

Extent of interest of state 
State is interested in contract be¬ 
tween parents relating to support of 
child only to extent of protecting 
mother and child.—^Ippollto v. Ter- 
ragni, 261 N.Y.S. 374, 140 Misc, .606, 
affirmed 251 N.Y.S. 876, 140 Misc. 606. 

32. Utah.—Doig V. Palmer, 91 P.2d 
443, 97 Utah 150. 

33. Mo.-r-Koenig v. Koenig, App., 
191 S.W.2d . 269—Semon v. Ilgen¬ 
fritz, App., 26 S.W.2d 836. 

34^ Mo.—^Messmer v. Messmer, App., 
222 S.W.2d 521. 

N.T.—Pinto V. Pinto, 91 K.Y;S.2d: 124. 
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by an agreement with the mother on separation, 
permanently relieve himself of his obligation to 
support and educate the child,^^ and, where the 
statute imposes on both parents the duty to support 
their children, neither of them can escape such 
duty by any agreement with the other.3’6 The par¬ 
ents may, however, in a separation agreement make 
provision for the support and maintenance of their 
children.37 Thus an agreement by the father to 
pay the mother, from whom he is separated, a stip¬ 
ulated amount for the support of the children is 
binding^^ as long as he permits the children to re¬ 
main with her.39 An agreement by the father to 
pay the mother a certain amount for the children’s 
support is usually regarded as a substitute for the 
legal obligation of the father to support his chil¬ 
dren.^® Such agreement, however, does not pre¬ 
vent the court from compelling the father to pay 
a larger amoimt if the amount agreed on proves 
inadequate,^! and, as considered infra § 16 b (3), a 
third person furnishing necessaries in such case 
may raise the question of the inadequacy of the 
payments. A contract between father and mother 
on separation that the mother shall maintain the 
child is not illegal as between the parties, and will 
be enforced provided it secures proper mainte¬ 
nance for the child ,^2 and after the mother’s death 
the obligation of the father continues.^2 

The general rules governing the construction of 


contracts apply with respect to the construction of 
provisions for the support of children contained in 
separation agreements.^^ The father is not ex¬ 
cused from supporting his children under an agree¬ 
ment to do so because the mother has breached an 
independent covenant in the agreement.^® Thus 
the father is not excused from his agreement be¬ 
cause the mother has breached her covenant not to 
commence a matrimonial action against him,^® or 
her covenant that the father shall have temporary 
custody of the children at specified times or cer¬ 
tain rights to visit the children,^^ or her covenant 
not to live with the child’s grandparents.'^^ 

Marriage of child. While the marriage of a 
child ordinarily terminates the legal obligation of 
the parents to support the child, as considered su¬ 
pra subdivision a of this section, the father may 
in a separation agreement contract to support the 
child after the child has married.^® 

§ 16* -Liability of Parent to Third Per¬ 

sons; Necessaries 

a. In general 

b. Liability for necessaries 

a. In (General 

In the absence of contract, a parent Is liable to a 
third person only for necessaries furnished the child. 

In the absence of contract,®® a parent is liable to 


85. Idaho.—Corpus Juris cited in 
Keyes v. Keyes. 9 P.2d 804, 805, 51 
Idaho 670. 

N.Y.—D. M. B. V. D, D. E„ 39 N.T.S. 
2d 406, 179 Misc, 406—Sinno v. 
Sinno, 21 N.T.S.2d 964, 174 Misc. 
869. 

46 O.J. p 1261 note 42. 

86. Mont.—Brice v. Brice, 147 P. 
164, 50 Mont. 388. 

87. Ohio.—Tunis v. Tullis, 34 N.E.2d 
212, 138 Ohio St. 187. 

A^rreement for support of adult chil¬ 
dren see Infra § 17. 

Bffect of agreements between hus¬ 
band and wife before, pending, or 
after divorce see Divorce $ 319 g. 
Legality of provisions in separation 
agreements providing for support 
of children see Contracts § 235 b. 
Separation agreements generally see 
Husband and Wife §§ 691-607. 
Consideration 

(1) In agreement between separat¬ 
ed. husband and wife,^ consideration 
for husband's promise to pay for 
children's support until youngest 
child should i^ach age of twenty-one 
was sufficient.'r^Kamper v. Waldon, 
112 P:2d 1, 17 Cal.2d 718. 

(2) Consideration in separation 
agreements for support pf <^ildren 


generally see Husband and Wife S 

596. 

38. Del.—Shaw v. Shaw, 9 A.2d 258, 
24 Dei.Ch. 110. 

Ohio.—Tullis V. Tullis. 84 3Sr.E.2d 212, 
138 Ohio St, 187. 

Pa.—^In re Sears’ Estate, 169 A. 776, 
313 Pa. 415. 

46 C.J. p 1260 note 36. 

Parties to action on agreement see 
infra § 20 e. 

39. Mo.—Marks v. Wooster, App., 
199 S.W. 446. 

46 C.J. p 1260 note 37. ■ 

40. Del.—Shaw v. Shaw, 9 A.2d 258, 
24 DeLCh, 110. 

N.T.—^Rosmarin v. Rosmarin, 262 N. 
T.S. 480, 238 App.Div. 798. 

Tex.—Price, v. Price, Civ.App., 197 
S.W.2d 200, error refused. 

41. N.J.—Rennie v. Rennie, 95 A. 
671, 85 N.J.Bq. 1, 

N.T.—Sinno v. Sinno, 21 N.T.S.2d 
964, 174 Misc. 869—Oraf v. Oraf, 
47 N'.T.S.2d 45. 

Ohio,—Tullis V. Tullis, 84 N.B.2d 212, 
188 Ohio St. 187. 

48. Ky,—Edelson v. Bdelson, 200 S. 
W. 625, 179 Ky. 800, 2 A.L.R. 689. 

43. I^.Y.—^Midbaels v, Flach, 186 N, 
Y.S. 899, 114 Misa 225, affirmed 
189, N.Y.S. 908, 197 App.Div. 478. 


44L Del.—Shaw v, Shaw, 9 A.2d 258, 
24 DeLCh. 110. 

46 C.J. p 1260 note 37 fa]. 
Construction of provisions in sepa¬ 
ration agreements for support of 
children generally see Husband and 
Wife 9 698. 

"Edn.oatiozi’’, within undertaking of 
father in separation agreement to 
pay for the education of daughter. 
Included not only tuition but board 
and lodging as well.—Stem v. Kas- 
tor, 60 N.Y.S.2d 240, 186 Misc. 781. 

45. Del.—Shaw v. Shaw, 9 A.2a 258, 
24 DeLCh. 110. 

46i N.Y.—Rosmarin v. Rosmarin, 
262 N.Y.S. 480, 238 App.Div. 798. 

47. “. Del.—Shaw v. Shaw, 9 A.2d 268, 
24 DeLCh. 110. 

N.Y.—^Klaminsky v. Rich, 10 N.Y.S.2d 
603. 

48. N.Y.—Kromash v. Kromash, 40 
N.Y.S.2d 367. 

49. Cal.—^Kamper v. Waldon, 112 . p. 
2d 1, 17 Cal.2d 718. 

50. Mass.—Auringer v. Cochranes! 
114 N.B. 355, 225 Mass. 273.- 

46 C.X p 1262 note 62. 

Agency of child for parent see infra 
SS 62, 63. 
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a third person only for necessaries furnished the 
child.®^ A promise by the parent to repay money 
misappropriated by the child is nudum pactum and 

unenforceable.52 

b* Liability for Necessaries 

(1) In general 

(2) Child living away from parents, or 

emancipated 

(3) Implied contracts or agency and rat¬ 

ification 

(4) What are necessaries 
(1) In General 

The parent may, In a proper case, be held liable for 
necessaries furnished to the child by a third person. 


It is a necessary consequence of the duty to sup-^ 
port the child that the parent may, in a proper case, 
and sometimes as a result of express statutory pro¬ 
vision, be held liable for necessaries furnished to 
the child by a third person,53 whether they are pro¬ 
cured by the child^^ or by the mother ;55 and the 
mother has the same right as a stranger to re¬ 
cover from the father for necessaries furnished by 
her to the child, in the absence of any equitable rea¬ 
son for imposing on her the father’s primary obli¬ 
gation to support the child.56 On the other hand, 
it has been held that the mother cannot separate 
from her husband, take charge of the children, and 
maintain a suit against him for necessaries fur- 


si. Ind.—Morris v. Morris, 171 N'.K 
38S, 92 Ind.App. 65. 

Mass.—Auringrer v. Cochrane, 114 N. 

E. 355, 225 Mass. 273. 

46 CJ. p 1262 note 63. 

52. Ga.—•’Wilkins v. Barnes, 75 S.B. 
361, II Ga.App. 350. 

53. Ga.—^Blue Bidgre Park Nurseries 
V. Owen, 152 S.E. 485, 41 Ga.App. 
98. 

HI.—Girls Latin School of Chicago 
V. Hart, 46 N.B.2d 118, 317 IllJlpp. 
382—Kippen v. Kippen, 21 N.B.2d 
906, 301 IlLApp. 178. 

Minn.—^Kienlen v. Kienlen, 34 N.W. 

2d 351, 227 Minn. 137. 

Mo.—Glaze v. Hart, 36 S.W.2d 684, 
225 Mo.App. 1205—^Mackey v. 

Schreckengaust, App., 27 S.W.2d 
752. 

N.T.—Saracco v. Corelli. 48 N.Y.S.2d 
434. 268 App.Div. 34—In re Wilder, 
20 N.T.S.2d 69, 174 Misc. 244— 
Macfadden v. Macfadden, 17 N.Y.S. 
2d 118, 173 Misc. 85, reversed on 
other grounds 33 N.Y.S.2d 816,' 263 
App.Div. 944—{Ferguson v. Rup- 
pert, 3 N.Y.S.2d 9, 166 Misc. 530— 
Krieger v. Krieger, 296 N.Y.S. 261, 
162 Misc. 930. 

Ohio.—^McDaniel v. Rucker. 80 N.B. 
2d 849, 150 Ohio St. 261—Wintrode 
y. Connors, 36 N.B.2d 1018, 67 Ohio 
App, 106, 

Okl.—^Phillipfii V. Home "Undertakers, 
138 P^d 660, 192 Okl. 697. 

Pa.—^In re Swanson's Estate, Orph., 
29 Brie Co. 1, 60 York Leg.Rec. 8. 
i'enn.—Cartwright v. Juvenile Court 
at Nashville. 113 S.W.2d 764. 172 
Tenn. 626. 

Tex.—Garza v. Garza, Civ.App., 209 
S.W.2d 1012—Chambers v. Apple, 
Civ.App., 94 S.W.2d 1206, error 
dismissed. 

Wyo.—Oorpns dTozls cited in Novosel 
y. Sun Life Assur. Co. of Canada, 
55 P.2d 302, 309, 49 WYo. 422. 

46 C.J. P 1262 note 65. 

Inability of: 

Guardian or infant ward's estate 
see Guardian and Ward § 63. 
Infant for necessaries furnished 
see Infants $ 78. 


Parent for: 

Necessaries furnished adult 
child see infra § 17. 

Support of: 

Children after divorce see Di¬ 
vorce § 319. 

Minor children generally see 
supra § 15. 

XTatoze of right 

This right has been said to be 
auasi-contractual but in truth is 
founded on the failure to perform a 
legal duty and therefore is founded 
in tort.—Wintrode v. Connors, 35 N. 
B.2d 1018, 67 Ohio App. 106. 
Confinesnent of x^asrent 
Liability of father for necessaries 
furnished minor children is not 
changed by fact that he is in peni¬ 
tentiary,—^Haakon County v. Staley, 
243 N.W. 671, 60 S.D. 87. 

Statute xnaTring uoiLsupport offeuse 

(1) Statute penalizing a father 
who willfully deserts or refuses to 
support his child under sixteen years 
of age does not limit father's civil 
liability for necessaries furnished to 
his minor child.—^Morgan v. Dresch- 
er, Tex,Clv.App., 219 S.W.2d 488, er¬ 
ror refused no reversible error. 

(2) Abandonment or neglect to 
support child m offense see infra §9 
91>-99. 

Kumlshlag without parent’s knowl¬ 
edge or consent 

Father is not relieved of his re¬ 
sponsibility to furnish necessary 
maintenance to minor children if 
the necessities are furnished without 
his knowledge or consent.—Guthrie 
V. Bobo, 26 So.2d 203, 83 AlaApp. 
855. 

Joint liability of father and mother 
under statute 

Tenn.—^Rose Funeral Home v. Julian, 
144 S.W.2d 755, 176 Tenn. 638, 181 
A.L.R. 858. 

54L Mo.—^French v. Burlingame, 184 
S.W. 1100, 165 MoApp. 548. 

55. Mo.—^Assman y. Assman, 179 S. 

W. 967, 192 Mo.App. 678. 

Implied agency of mother see infra 
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subdivision b (3) (b) of this sec¬ 
tion. 

55. D.C.—Schneider v. Schneider, 
141 F.2d 542, 78 U.S.App.D.C. 383- 
Ga.—^Hooten v. Hooten, 147 S.B. 373, 
168 Ga. 86—^Ross v. Richardson, 
143 S.B. 446, 38 Ga.App. 175. 

Ky.—Colston v. Colston, 179 S.W.2d 
893, 297 Ky. 250. 

Miss.—Boyett v. Boyett, 119 So. 299, 
152 Miss. 201. 

Mo.—Kelly v. Kelly, 47 S.W.2d 762, 
329 Mo. 992, 81 A.L.R. 875. 

N.Y.—^Laumeier v. Laumeier, 148 N. 
B. 219, 237 N.Y. 357, 82 A.L.R. 654 
—Dam V. Dam, 61 N.Y.S.2d 902, 
268 App.Div, 601—^Anonymous v. 
Anonymous, 18 N.Y.S,2d 806, 173 
Misa 679—^Macfadden v. Macfad¬ 
den, 17 N.Y.S.2d 118, 178 Misc. 86, 
reversed on other grounds 33 N.Y. 
S.2d 815, 263 App.Dlv. 944—Krieger 
V. Krieger, 296 N.Y.S. 261, 163 
Misc. 930. 

Tenn.—Owen v. Watson, 8 S.W.2d 
484, 167 Tenn. 352. 

Tex.—Garza v. Garza, Civ.App., 209 
S.W.2d 1012. 

Va.—^Buchanan v. Buchanan, 197 S.BL 
426, 170 Va. 458, 116 A.L.R. 688. 

46 C.J. p 1262 note 68. 

Independent action by divorced moth¬ 
er for necessaries furnished child 
see Divorce § 319. 

^Woluntary support” by mother 

(1) Under some statutes a parent 
is not bound to compensate the other 
parent for the ‘Voluntary support" of 
his child. 

Cal.—^Lufkin v. Lufkin, 290 P. 8, 209 
Cal. 710. 

Okl.—Ex parte Tahola, 71 P.2d 968, 
180 Okl. 637. 

(2) Mother's payment in full of 
expense of maintaining child at 
boarding school was not voluntary 
support within statute.—^Lufkin v* 
Lufkin, 290 P. 8, 209 Cal. 710. 

Where wife gratuitously expends 
her own money on Infant children, 
she could not recover from husband. 
—Welch V. Welch, 25 N.Y.S,2d 838, 
261 AppJDiy, 37L 
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nished them.®^ 

In order to hold the parent liable there must be 
either an express promise to pay or circumstances 
from which a promise can be implied^s Of course, 
where necessaries are furnished to a minor child 
with the parent’s authority or under his express 
promise to pay therefor, the parent is liable and 
a moral obligation to support the child is a suffi¬ 
cient consideration to sustain such promise,®<^ but 
not to sustain a promise to pay for necessaries al¬ 
ready furnished. 

Continuance of authority,; notice. The author¬ 
ity of the child to bind his parent will be presumed 
to continue in the absence of notice to the contrary 
to the person relying thereon.62 Merely giving no¬ 
tice that he will not be liable for debts, however, 
will not relieve the father from liability for a debt 
for necessaries contracted by his child on the fa¬ 
ther’s credit, where the circumstances warrant the 
inference that such particular debt was author¬ 
ized.®^ 

Credit extended to child alone. Where credit is 
given exclusively to the child, the parent is not lia- 
ble.«4 

(2) Child Living Away from Parents, or 
Emancipated 

A parent Is not necessarily relieved of liability for 
necessaries furnished to a child living away from home, 
although responsibility of the parent ordinarily term!- 
nates where the child leaves home voluntarily or is 
emancipated. 

The mere fact that a child is living away from 
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home with the consent of the parent does not re¬ 
lieve the parent from liability for necessaries fur¬ 
nished to the child,®® and the parent may be liable 
where he has driven the child from home,®® or 
where his misconduct or abuse has compelled the 
child to leave home,®^ or where he has voluntarily 
surrendered the custody of his child to a third per¬ 
son, even with the intention that the surrender shall 
be permanent.®® On the other hand, a person who, 
without justification, induces a minor child to leave 
its parent cannot recover from the parent for nec¬ 
essaries furnished to the child.®® A parent willing 
to support his children in his own home ordinarily 
will not be compelled to support them elsewhere."^® 

Child voluntarily leaving home. Ordinarily 
where there is no fault on the part of the parent, a 
child who voluntarily abandons the parent’s home 
for the purpose of seeking its fortune in the world 
or to avoid parental discipline and restraint for¬ 
feits the claim to support, and the parent is under 
no obligation to pay therefor,^! unless he has 
agreed to do so,^^ especially where the child has 
left home or remains away against the will of the 
parent,^® and it is immaterial that the persons giv¬ 
ing credit were not aware that the child was act¬ 
ing contrary to the will of the parent.7^ However, 
it has been held that a child of tender years does 
not forfeit its claim to support by voluntarily re¬ 
maining away from its home against the facer’s 
will.75 

Emancipation, A father is not liable for nec¬ 
essaries furnished a child who is emancipated or 
receiving the benefit of his own labor7® in the ab- 


57. Ga.—Smith v. Smith, 71 S.H. 869, 
136 Ga. 531. 

58. N.H.—^Woodman v. Peck, 7 A.2d 
261, 90 N.H. 292, 122 A.L,.R. 1402. 

Okl.—Ward v. Archer, 52 P.2d 768, 
173 Okl. 466—Little v. Wilson, 
Holt & Troutman, 1 P.2d 643, 160 
Okl. 242. 

Pa.—^Radio Corporation of Pennsyl¬ 
vania y. Frederick, 99 Pa.Super. 
264. 

Wls.—Hoard v. Gilbert, 238 N.W. 371, 
205 Wis. 657. 

46 C.J. p 1262 note 70. 

59. Wash.—Schmidt v. Campbell, 
249 P. 487, 140 Wash. 376. 

46 C.J. p 1262 note 71. 

80. Ark.—Jordan v. Wrigrht, 45 Ark. 
237. 

46 C.J. p 1263 note 72. 

61. Mass.—^Dodsre v. Adams, 19 Pick. 

, 429. 

46 C.J. p 1263 note 78. 

62. HI.—Murphy v. Ottenheimer, ,84 
Ill. 39, 25 Am.R. 424. 

46 C.J. p 1263 note 74. 


63. Conn.—^Bailey v. Kingr, 41 Conn. 
365. 

Vt.—Swain v. Tyler, 26 Vt. 9. 

64. Vt.—Gordon v. Potter, 17 Vt. 
348. 

46 C.J. p 1263 note 77. 

Liability of infant for necessaries 
see Infants $ 78. 

65. Iowa.—Stech v. Holmes, 230 N. 
W. 326, 210 Iowa 1136. 

46 CJ. P 1263 note 79. 

66. N.Y.—^Manning v. Wells, 29 N.T. 
S. 1044, 8 Misc. .646, affirmed 32 
N.T.S. 601, 85 Hun 27, 1 N.YJUm. 
Cas. 293. 

Va.—Mihalcoe v. Holub, 107 S.B. 704, 
130 Va. 425. 

67. Ohio.—^McDaniel v. Rucker, 80 
N.E.2d 849, 150 Ohio St. 261. 

Wis.—Hoard v. Gilbert, 238 N.W. 

371, 206 Wis. 557. 

46 C.J. p 1263 note 81. 

68. Ala.—Cook v. Bchols, 80 So. 680, 
16 Ala.App. 606. 

69. Mass.—Dodsre v. Adams, 19 Pick. 
. 429. 


70. Ohio.—Anderson v. Conn, 38 N. 
B.2d 325, 68 . Ohio App. 1. 

46 C.J. p 1263 note 84. 

71. Ind.—Stant v. Lamberson, 8 N.B. 
2d 116, 103 Ind.App. 411. 

46 C.J. p 1263 note 85. 

72. Wash.—Schmidt - v. Campbell, 
249 P. 487. 140 Wash. 376. 

46 C.J. P 1264 note 86. 

73. Mich.—Sassaman v. Wells, 144 
N.W. 478, 178 Mich. 167. 

46 C.J. p 1264 note 87. 

74. Ill.—^Hunt V. Thompson, 4 Ill. 
179, 36 Am.D. 638. 

46 C.J. p 1264 note 88. 

75. Child Of ai^ht 

HI.—Bradley v. Keen, 101 HhApp. 
519. 

76. Ky.—Simmons v. Stewart, 248 S. 
W. 892, 198 Ky. 330. 

46 C.J. p 1264 note 91. 

Emancipation generally see infra 55 
86-90. 

Liability of parent for necessaries 
furnished adult child see infra 5 
17. 
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sencc of an express promise to pay;^^ and want i 
of knowledge on the part of the person furnishing I 
the necessaries that the child is no longer under 
parental control is immateriaL^® 

On the other hand, it has been held that the par¬ 
ent is liable where there has been only a partial 
emancipation,and that the fact that the child 
has control of his own earnings will not relieve the 
parent from liability for any necessaries which 
siKh earnings are insufficient to supply.*® 

(3) Implied Contracts or Agency and Rati¬ 
fication 

(a) In general 

(b) Implied agency of mother 
(a) In General 

A proml«e by a parent to pay for necessaries fur- 
Kvyshed to hla minor child may be implied from cfrcum- 
^ances. 

A promise by a parent to pay for necessaries fur- 
pished to his minor child may be implied from cir- 
cumstances.*! The implied obligation to pay for 
necessaries is to the person who furnishes the nec¬ 
essaries.** 

As a general rule a promise to pay for neces¬ 
saries furnished to a minor child may be implied 
from the parent’s duty to support the child and his 
omission to do so®* unless the parent has given no¬ 
tice that he will not be bound ;*^ but in some de¬ 
cisions, particularly the earlier decisions, where the 
parent’s duty to support minor children was re¬ 


garded merely as a moral obligation, it was held 
that such moral obligation alone afforded no legal 
inference of a promise to pay, but that in order to 
hold a parent liable, in the absence of an express 
promise, the person furnishing the necessaries was 
required to show the existence of circumstances 
other than the mere relationship of the parties from 
which a promise might be implied.** 

Omission of duty by parent An implied prom¬ 
ise to pay for necessaries furnished to the child 
must rest on some clear and palpable omission of 
duty on the part of the parent in not furnishing 
necessaries to the child** or some special exigency 
rendering the interference of such other persons 
reasonable and proper;**^ and where the parent 
makes suitable provision for the child, or is ready 
to do so, he is not liable for necessaries supplied by 
third persons without his authority.** 

Ordinarily the parent has the right to decide 
what is necessary or proper for the child, and a 
stranger who furnishes articles to the child on the 
parent’s credit does so at his peril and cannot hold 
the parent liable therefor where the parent has 
made, or is ready to make, what he deems to be 
suitable provision for the child.** The fact that 
the parent makes a weekly allowance to the child 
does not exempt him from liability for necessaries 
if such allowance is not sufficient for the child’s 
maintenance.*® 

Allowing chfld to receive or retain necessaries, 
A promise to pay is implied where the parent, with¬ 
out objection, allows the child, who is a member of 


77- Mo.—^Broslus v. Barker, 136 S. 

: W. 18, 154 Mo-App. 667. 

46 C.J. P 1264 note &2. 

.78. Mo.—^Brosins v. Barker, supr^ 

'46 C.J. p 1264 note 93. 

79. Iowa.--Cooper v. McNamara^ 60 
N.W. 522, 92 Iowa 243. 

46 CJT. p 1264 note 94. 

SOb Minn.—^Lufkin v. Harvey, 154 N, 
W. 1097, 181 Minn. 238, L 1 .R.A. 
1916B 1111, Ann.Oas.l917D 583. 

81. HL—^Kipx>en v. Kippen, 21 N.13. 
2d 906, 301 I11.APP. 178—Charbon- 
neau v. Norton, 263 IllApp. 341. 

Tenn.—Foster v. Adcock, 30 S,W.2d 
239, 161 Tenn. 217, 70 A.L.B. 669. 

Tex.—Corpus cruris dted in Cham¬ 
bers V. Apple, Civ.App., 94 S.W.2d 
1206, 1207, error dismissed. 

Wis,—Hoard v. Gilbert, 238 N.W. 871, 
205 Wis. 657. 

46 P 1264 note 97. 

Implied asrency of: 
jCblld see in^ 4 62. . 

' jtfother see infra subdivision b (3) 
(b) of this section. 


82. Md.—Kriedo v. Kriedo, 150 A. 
720, 159 Md. 229. 

83. Mass.—^Pennell v. Bussell, 184 
N.B. 675, 282 Mass. 67. 

N.T.—Haimes v. Schonwit, 62 N.T.S. 
2d 272, 268 AppJOiv. 662, reargfu- 
ment denied 63 N.T.S.2d 470, 269 
App.Div. 667—^In re Salm's Guard¬ 
ianship. 12 N.T.S.2d 678, 171 Misc. 
367, affirmed 16 N.T.S.2d 1022, 258 
App.Div. 875, affirmed 27 N.E.2d 
46, 282 N.T. 766—Kommel v. Kar- 
ron, 278 N.T.S. 226, 152 Misc. 294. 

Tenn.—Owen v. Watson, 8 S.W.2d 
484, 167 Tenn. 352. 

46 C.J. p 1264 note 98, p 1265 note 
4. 

84. P€L—Wanamaker v. Lipps, 8 Fa. 
Dist & Co. 451. 

46 CJ. p 1264 note 99. 

85. N.J.—^In re Gahey, 116 A. 19, 93 
N.J.Ba. 389. 

46 C.J. p 1265 note 8. 

Duty of parents as moral obli^ration 
see supra $ 15 a. 


Griston V. Stousland, 60 N.Y.S.2d 
118, 120, 186 Misc. 201. 

46 C.J. p 1265 note 4. 

87. N.T.—^Michigan Sanitarium & 
Benevolent Ass’n v. Clayburgh, 260 
N.T.S.2d 194, 146 Misc. 403. 

46 C.J. P 1265 note 6. 

88. HI.—Charbonneau v. Norton, 263 
HlJlpp. 341. 

N.T.—Griston v. Stousland, 60 N.T.S. 

2d 118, 186 Misc. 201. 

46 C.J. p 1265 notes, 4, 5. 

89. HI.—Charbonneau v. Norton, 263 
H1.APP. 841. 

N.T.—Griston v. Stousland, 60 N.T.S. 
2d 118, 186 Misc. 201—Michigan 
Sanitarium & Benevolent Ass'n v. 
Clayburgh, 260 N.T.S. 194, 145 

Misc. 408* 

46 C.J. P 1265 note 8. 

Discretion of parents as to extent of 
support see supra $ 15 a, b (1). 
What are necessaries see infra sub¬ 
division b (4) of this section. 

9a N.T.—Hardy v. Eagle, 64 N.T.S. 

1045, 25 Misc. 47l 
46 aJ. p 1265 note 9. 


89. N.T.— Corpus ^nxiM dted in 
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his household, to receive^^ or retain®^ necessaries 
furnished by another person, although they are 
purchased by the child without authority.®^ 

Payment or approval of previous similar charges. 
The payment pr approval by the father of previ¬ 
ous similar bills without objection is evidence of 
the child’s authority to bind the father for the ac¬ 
count sued on.^^ 

Child living away from parent The knowledge 
of the parent that another person is boarding or 
maintaining his child,®5 qj- furnishing medical serv¬ 
ices,®® with the expectation of being paid therefor, 
imports an obligation to pay. So where a person 
supports a child at the parent’s request, a promise 
to pay therefor will be implied®*^ unless there was 
an understanding that the child should be taken 
care of without charge.®® However, such promise 
^ill not be implied from mere assent, without re¬ 
quest, where the father himself is willing to sup¬ 
port the child.®® 

A tradesman furnishing goods to a minor child 
living away from home cannot recover payment 
from the father unless he shows that the father did 
not suitably provide for the child.! 

Deprivation of father^s custody. Where the 
mother keeps the children away from the father, 
there, is no implied obligation on his part to pay 
her for their support® A maternal grandmother 
who takes custody of the children after the father 
leaves home under circumstances not constituting 


willful abandonment, and prevents the father from 
performing his duty to support the child, is not en¬ 
titled to recover from the father for their mainte¬ 
nance and support while in her custody.® Howev¬ 
er, where a child is taken from the custody of* the 
father who is morally unfit to care for it and a 
guardian is appointed, there is an implied promise 
by the father to pay for the child's care.^ 

Voluntary support by relatives or others. Where 
a child has resided with relatives or others who 
have voluntarily supported it and who have not 
demanded payment for its support or that the par¬ 
ent take it back or provide for it elsewhere, such 
persons cannot recover from the parent for past 
support of the child.® A person who has under¬ 
taken the support of a minor child cannot, by 
putting an end to the undertaking, bring to life an 
obligation on the parent’s part to compensate for 
support previously furnished.® So the liability of 
a parent to pay for necessaries furnished his mi¬ 
nor child whom he has wrongfully abandoned^ or 
driven from home® does not attach where the sup¬ 
port has been assumed by others as a purely vol¬ 
untary undertaking without any regard to the duty 
on the father's part. A person who voluntarily 
supports an orphan, without any contract with the 
deceased parent to pay therefor, cannot recover 
from the parent's estate.® 

Wife living with husband. A wife living with 
her husband is not liable on any contract of their 


91. Ala.—Ck>zpxis Joria cited ixL Sin¬ 
clair V. Taylor, 173 So. 878, 880, 
27 Ala.App; 418. 

Wis.—Hoard v. Gilbert, 288 H.W. 
371, 206 Wis. 657. 

46 aJ. p 1266 note 11. 

92. Mass.—^Bisbee v. McManus, 118 
N.B. 192, 229 Mass. 124. 

46 O.J. p 1266 note 12. 

93. Mo.—Marts v. Pullhart, 126 S. 
W. 964, 142.Mo.App. 348. 

46 C.J. p 1266 note 13. 

94. Ark.—^McDaniel v. Brandon, 272 
S,W. 670, 168 Ark. 1063. 

46 C.J. p 1266 note 14. 

95. Ky.—^Huffman Hatcher, 198 
S.W. 236. 178 Ky. 8, L.R.A.1918B 
4S4. 

46 C.J.P 1266 note 16.. 

96. Mich.—Sassaman v. Wells, 144 
27.W. 478, 178 Mich. 167. 

46 aJ. p 1266 note 17. 

97. Ky.—Huffman v. Hatcher, 198 
S.W. 236, 178 Ky. 8. 1..R.A.1918B 
484. 

46 C.J. p 1266 note 18. 

99. Ky.—Huffman v. BEatcher, supra. 

46 C.J. p 1266 note 19. 


99. Ind.-r*Davis v. Davis, 85 Ind. 
" 157. 

46 C.J. p 1266 note 20. 

1. Mo.—Rapoport v. Hussey, APP.» 
267* S.W. 68. 

a, Ind.-T'Miller v. MiUer, 155 NH. 

712, 86.IndA.pp. 29. . 

46 CJ. p 1266 note 24. 

Duty of father deprived of custody 
to support children irenerally see 
supra § 15 d. 

Liability for support on separation 
of parents see supra § 15 b <2). 

3. N.C.—Howell v. Solomon, 83 S.E. 
609, 167 N.C. 588. 

46 C.J. p 1266 note 25. 

4. Ky.—Huffman v. Hatcher, 198 S. 
W. 236, 178 Ky. 8, L.R.A.1918B 484. 

Actions by guardian or ward against 
third persons see Guardian and 
Ward § 170. 

Support of infant ward generally see 
Guardian and Ward §S 61-63. 

5. Cal.—Guardianship of Bruegger, 
271 P. 523, H CalApp. 589. 

Mass.—Corpus Juris cited in Fennell 
' V. Kussell, 184 N.B. 676, 676, 282 
Mass. 67. 

N.T.—Bloch v: Ballln, 50 N;T.S.2d 
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732, reversed on other grounds 51 
N.T.S.2d .753, 268 App.Div. 900. 

46 C.J. p 1266 note 27. 

Decree for payment of compensation 
to custodian on restoring custody 
to parent see supra S 13. 

Hecovery of cost of maintenance of 
child in action for breach of con¬ 
tract for adoption see Adoption of 
Children $ 29. 

Child supported 

(1) By aunt.—Anderson v. Conn, 
38 N.B.2d 826, 68 Ohio App. 1. 

<2) By grandparents.—Meier v. 
Planer, 162 A. 246, 107 N.J.Eq. 398— 
46 C.J. p 1266 note 27 [a]. 

(3) By stepfather.—Owen v. Wat¬ 
son, 8 S.W.2d 484, 157 Tenn. 362. 

6. Mass.—^Fennell v. Bussell, 184 N. 
B. 675, 282 Mass. 67. 

7- Va.—^Mihalcoe v. Holub, 107 
704, 130 Va. 425. . ^ 

8. Ya.—^Mihalcoe v. Holub, supra. 

9- N.H,—^Bums v. Madigan, 60 Nik. 
197. 

Claims against decedents* estates 
generally ‘ see Hxecutors ^d Ad¬ 
ministrators i 867 et sea* 
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minor child for necessaries, in the absence of stat¬ 
ute or of an express assumption of liability.^® 

Effect of separation agreement Where a third 
person has full knowledge of the terms of a sepa¬ 
ration agreement under which the mother is amply 
supplied by the father with funds for the child’s 
support, he may not recover for services and materi¬ 
als furnished to the child at the request of the moth- 
er.^i On the other hand, where, on separation of 
the parents, the children remain with the mother 
under a contract whereby she agrees to support 
them in consideration of monthly payments made to 
her by the father, and the payments prove wholly 
inadequate and the mother is entirely without 
means to provide further necessaries, a third per¬ 
son furnishing such necessaries may recover from 
the father the reasonable value thereof.^2 a moth¬ 
er separated from the father is entitled to recover 
from the father sums expended for medical. and 
dental services rendered to the minor child notwith¬ 
standing a separation agreement provides for pay¬ 
ment by the father of a specified sum for the sup¬ 
port of the mother and child in full satisfaction of 
his obligation.^^ Where the father agrees in the 
separation agreement to bear the expenses of med¬ 
ical services to be furnished by a physician desig¬ 
nated in the agreement, the value of medical serv¬ 
ices furnished to the child by a person other than 
the physician designated may be recovered from 
the father where the illness required immediate 
treatment and the designated physician was not 
• available.!^ 

(b) Implied Agency of Mother 

A mother has an implied agency to pledge the fa¬ 
ther’s credit for necessaries for the minor children where 
tie fails to provide them. 

A mother has an implied agency to pledge the 
father’s credit for necessaries for the minor chil¬ 


dren where .he fails to provide them.l-S So, where 
the father voluntarily permits the children to live 
with their mother, apart from him, and makes no 
provision for their support, it will be presumed that 
he makes her his agent to contract for necessaries, 
and he is liable accordingly,^^ although the rule is 
otherwise where he has made adequate provision 
for the children.!*^ The father has also been held 
liable for necessaries procured by the mother where 
he has voluntarily abandoned his family^S or has 
turned her away from home.i® 

On the other hand, it has been held that, where 
the mother leaves the father without cause, taking 
her child with her, the fact that the father does not 
attempt to compel her to give up the custody of the 
child does not of itself authorize her to bind him 
for the child’s support,20 and that proof of the fa¬ 
ther’s ability and willingness to support the child, 
and notice to the mother of such ability and will¬ 
ingness, is sufiicient to relieve him from liability on 
the mother’s contract for the child’s support.^! 
So, where the custody of the mother is unlawful as 
against the father, she cannot pledge the father’s 
credit for the support of the child to a person with 
knowledge of the facts .22 

Effect of motker^s adfidtery. If the father, not¬ 
withstanding the mother’s adultery, suffers his child 
to live separate from him with her, he thereby con¬ 
stitutes her his agent to contract for the child’s nec¬ 
essaries and is liable to those who furnish them on 
his credit.23 However, it has been held that, al¬ 
though the mother is treated with such violence and 
cruelty by the father as to. be justified, in leaving 
him, a person who has received her into his house, 
and has supported her and her children, whom she 
brought with her, cannot recover the expenses of 
supporting the children if one of his motives in re¬ 
ceiving the woman and children was to facilitate 
an adulterous intercourse with herM 


10 . G^a.—V. J. R. Kingr Dry 
Goods Co., 62 S.R 729, 5 Ga.App. 
192. 

Duty of mother to support children 
^renerally see supi« § 15 b (1). 

11. N.Y.—rMlchlgran S€«iltarium & 
Benevolent Ass*n v. Clayburgh, 260 
N.Y.'S. 194, 146 Misc. 403. 

Duty to support children as affected 
by separation agreement generally 
see supra § 15 e (2). 

Liiability of husband for necessaries 
furnished wife see Husband and 
Wife § 62 d. 

12. Mo.—^McCloskey v. St. Louis Un¬ 
ion Trust Co., 213 S.W. 538, 202 
Mo.App. 28. 

12. N,Y.—^Krieger v. Efieger, 296 
N.Y.S. 261, 162 Misc. 930. 


14. N.Y.—^Michigan Sanitarium & 
Benevolent Ass*n v. Clayburgh, 260 
N.Y,S. 194, 145 Misc. 403. 

15. Mo.—French v. Burlingame, 134 
S.W, 1100, 166 Mo.App. 648. 

Wife’s implied agency to pledge hus¬ 
band’s credit for necessaries see 
Husband and Wife S 60 b. 

16. N.Y.—Haskell v. Haskell, 194 N. 
Y.S. 28, 201 App.Div. 414, affirmed 
142 N.BL 314, 236 N.Y. 685. 

46 C.J. p 1267 note 87. 

Effect of separation of parents on 
liability for support of children 
generally see supra § 15 b (2). 

17. N.Y.—Bamball v. Keyes, 11 
Wend. 33. 

46 CJr. p 1267 note 38.' 
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18. Ky.—Colston v. Colston, 179 S. 
W.2d 893, 297 Ky. 250. 

46 C.J. p 1267 note 39. 

Effect of abandonment by father on 
liability for support of children 
generally see supra'§ 16 b (3). 

19. Mass.—^Reynolds v. Sweetser, 16 
Gray 78. 

20. Mass.—^Baldwin v. Foster, 138 
Mass. 449. 

2L Mass.—^Baldwin v. Foster, supra. 

22. Conn.—Shields v. O’Reilly, 36 A. 
49, 68 Conn. 266. 

46 C.J. p 1267 note 43. 

23. R.I.—Gill V. Read, 5 R.L 848. 
73 Am.D. 73. 

24. Mass.—Almy y. Wilcox, 110 
Mass. 443. 
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(4) What Are Necessaries 

What constitutes necessaries Is to be determined 
from the particular facts and circumstances, and neces> 
saries ordinarily include medical attendance and a proper 
education for the child. 

The rules as to what are necessaries governing 
in cases where it is sought to charge an infant’s es¬ 
tate for things furnished him, as considered in In¬ 
fants § 78 b, c, are applicable where it is sought 
to charge the parent.25 The word “necessaries” 
is a relative on-e^® and what constitutes necessaries 
is to be determined in each instance from the par¬ 
ticular facts and circumstances.27 The circum¬ 
stances and situation in life of the parent^* or the 
child^^ will obviously have an important bearing on 
the question. 

Education, A proper education of the child is a 
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necessary,but what is a proper education de¬ 
pends on the circumstances of the particular case,3^ 
although the station of the child in society is not 
conclusive,32 nor is the decision of the father where 
the custody of the child has been taken from him 
and given to the mother.33 

Legal services. It has been held that a parent 
is not bound to employ counsel to defend the suits 
of his minor children, and an express contract is 
necessary to enable an attorney to recover com¬ 
pensation from the father for services rendered his 
child in such a case.3^ However, it has also been 
held that legal services rendered to an infant, 
at his request, for his protection in connection with 
his prosecution for a criminal offense, are in the 
nature of necessaries for which the father, under 
appropriate conditions, may be held responsible.35 


25. Ala.—Osborn v, Weatherford, 
170 So. 96, 27 Ala.App. 258. 

46 C.J. P 1268 note 48. 

Funeral expenses of child see infra 

§ 22 . 

Necessaries furnished wife see Hus¬ 
band and Wife §§ 67-62. 

26. Ind.—^Morris v. Morris, 171 N.B. 
386, 92 Ind.App. 65. 

N.T.—^Macfadden v. Macfadden, 17 
N.T.S.2d 118, 178 Misc. 86. reversed 
on other grounds 33 N.Y.S.2d 816, 
263 App.Div. 944. 

Wash.—^Feek v. Feek, 60 P.2d 686, 
187 Wash. 678. 

27. Ind.—Morris v. Morris, 171 N.B. 
386, 92 lnd.App. 66. 

Wash.—^Feek v. Feek, 60 P.2d 686, 
187 Wash. 573. 

46 C.J. p 1268 note 48. 

Automobile was held not a neces¬ 
sary for infant.—Perry Auto Co. v. 
Mainland, 294 N.W. 281, 229 Iowa 
187. 

ISedical attendance 

(1) Where medical attendance is 
necessary to preserve the health of 
a minor child, the parent is liable for 
such service. 

Ala.—Osborn v. Weatherford, 170 So, 
96, 27 Ala.App. 268. 

Ga.—^Blue Ridge Park Nurseries v. 

Owen, 152 S.B. 486, 41 GaA.pp. 98, 
N.Y.—Krieger v. Krieger, 296 N.Y.S. 
261, 162 Misc. 930. 

Pa.—^In re Mikasinovich, 168 A. 606, 
110 Pa.Super. 262. 

Tenn.—^Foster v. Adcock, SO S.W.2d 
239, 161 Tenn. 217, 70 A.L 1 .R. 569— 
Owen V. Watson, 8 S.W.2d 484, 167 
Tenn. 352. 

Tex.—^Mitchell v, Davis, Civ.App., 
206 S.W.2d 812, error refused. 

46 C.J. p 1268 note 48 [b]. 

(2) Father whose minor son, al¬ 
though not a member of high school 
or of Its basketball team, accompa¬ 
nied school team without father's 
knowledge and played in game at 


request of coach, wherein he was In¬ 
jured, was liable for medical atten¬ 
tion furnished son, as against con¬ 
tention that coach, having brought 
son to game and having sent son to 
doctor, was responsible for payment. 
—Osborn v. Weatherford, 170 So. 96, 
27 Ala.App. 258. 

(3) In some jurisdictions medical 
expenses are family expenses within 
a statute making the father liable 
for "family expenses."—^Fleming v. 
Wabash R. Co., D.C.I11., 8 P.R.D. 419. 

(4) Under the "family expense" 
statute there must be a family in 
fact.—^Hess v. Slutsky, 224 IlLApp. 
419. 

Surgical operations held necessaries 

(1) Appendectomy. 

Mo.—^Mackey v. Schreckengaust, 

App., 27 S.W.2d 762. 

Tenn,—Owen v. Watson, 8 S.W.2d 
484, 167 Tenn. 352. 

(2) Other surgical operations as 
necessaries see 46 C.J. p 1268 note 
48 [c]. 

Hospitfd fees 

The parents of a minor are pri¬ 
marily liable for the hospital fees in 
the necessary • treatment of the mi¬ 
nor. 

N.Y.—Copeland v. Weber, 24 N.Y.S.2d 
690, 175 Misc. 403. 

Pa.—^In re Mikasinovich, 168 A. 606, 
110 Pa.Super. 262. 

Tenn.—Owen v. Watson, 8 .S.W.2d 
484, 157 Tenn. 352. 

46 C.jr. p 1268 note 48 [d]. 

28. Ind.—^Morris v. Morris, 171 N.B. 
386, 92 Ind.App. 66. 

N.Y.—^Macfadden v. Macfadden, 17 
N.Y.S.2d 118, 173 Misc. 86, reversed 
on other grounds 33 N.Y.S.2d 816, 
263 App.Div, 944. 

46 C.J. p 1268 note 49. 

29. Ind.—^Morris v. Morris, 171 N.B. 
386, 92 Ind.App. 66. 

N.Y,—^Macfadden v. Macfadden, 17 
N.Y.S.2d 118, 173 Misc. 85, reversed 
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on other grounds 33 N.Y.S.2d 816, 
263 App.Div. 944. 

46 aj. p 1268 note 50. 

30. Mich.—Sisson v. Schultz, 232 N. 
W. 263, 261 Mich. 663. 

Wash.—Feek v. Feek, 60 P.2d 686, 
187 Wash. 573. 

46 C.J. p 1268 note 52. 

Bxtent of duty to educate generally 
see supra § 15 a, b. 

31. Mich.—Sisson v. Schultz, 232 N. 
W. 253, 261 Mich. 653. 

46 CJ. p 1268 note 53. 

Common school ednoation is a nec¬ 
essary to which a child is entitled at 
expense of its parent. 

Ind.—^Morris v. Morris, 171 N.B. 386, 
92 Ind.App. 66. 

Mich.—Sisson v. Schultz, 232 N.W. 

263, 261 Mich. 553. 

College or professional education 

(1) General college or classical 
education or professional education 
ordinarily is not a necessary, espe¬ 
cially where child has become of age. 
Ind.—^Morris v. Morris, 171 N.B. 386, 

92 Ind.App. 66. 

N.Y.—Halsted v. Halsted, 239 N.Y.S. 
422, 228 App.Div. 298. 

(2) A college education may, how¬ 
ever, be proper.—^Bsteb v. Bsteb, 244 
P. 264, 246 P. 27. 138 Wash. 174, 47 
A.LuR. 110. 

Private school 

N.T.—^Macfadden v. Macfadden, 17 N. 
T.S.2d 118, 173 Misc. 86, reversed 
on other grounds 33 N.Y.S.2d 816> 
263 App.Div. 944. 

32. Wash.—^Esteb v. Bsteb, 244 P. 

264, 246 P. 27, 138 Wash. 174, 47 
A.L.R. 110. 

33. Wash.—^Bsteb v. Bsteb, supra. 
3A Tenn.—Hill v. Childress, 10 
. Yerg. 514. 

35. N.T.—Griston v. Stousland, 60 
N.T.S.2d 118, 186 Misc. 201. 
liability to second attorney 

Although seventeen-year old girl 
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§ 17. -Support of Adult Children 

Unless otherwise provided by statutory regulations 
or contract, a parent ordinarily Is under no legal ob¬ 
ligation to support his adult child. 

In the absence of constitutional or statutory reg¬ 
ulations and in the absence of a contract to the 
contrary, a parent ordinarily is under no legal ob¬ 
ligation to support his adult child.^^ The legal 
liability for the support of the child ceases when it 
reaches the age of majority^^ unless the child elects 
to remain the servant of its father, under his roof, 
and receive support from him,^^ or unless it is in 
such a feeble and dependent condition physically 
or mentally as to.be unable to support itself 
and the parent’s liability having once terminated 


will not be restored by a subsequent change in the 
condition of the child,even though such child 
becomes incapacitated while continuing as a mem¬ 
ber of the parent’s household.^! 

The obligation of a parent to support a help¬ 
less adult child terminates when the necessity of 
support ceases,^2 where the child becomes enti¬ 
tled to property in its own right,in which case 
the parent may charge the child’s estate for its 
support.**^ 

Agreements relating to support of adult child. 
A parent may contract to support his adult child.^5 
Such a contract is to be construed in accordance 
with its terms and in the light of the surrounding 
circumstances.'*^ A separation agreement, obli- 


char^ed with a criminal offense had 
absolute ri£rht to dismiss attorney 
furnished by her father and to ac¬ 
cept one designated by court or to 
retain an attorney of her own choice, 
such action on her part in and of 
itself, did not render father liable 
for services of an attorney chosen 
by her as necessaries.—Griston v. 
Stousland, supra. 

36. Ark.—Worthington v. Worth¬ 
ington, 179 S.W.2d 648, 207 Ark. 
186—^Missouri Pac. R. Co. v. Fore¬ 
man, 119 S.W.2d 747, 196 Ark. 636. 
Cal.—^Handschy v. Handschy, 90 P. 

2d 123, 32 Cal.App.2d 604. 

D.C.—^Bloedorn v. B'oedorn, 91 F.2d 
246, 67 APP.D.C. 214. 

Ind.—^Manners v. State, 5 N.B.2d 300, 
210 Ihd. 648—Corptui Jarls guoted 
in Zakrocki v. Zakrocki, 60 N.l!.2d 
746, 746, 115 Ind.App. 656. 

Iowa.—^Humboldt County v. Biegger, 
4 N.W.2d 422, 232 Iowa 494. 

Kan.—Sheneman v. Manring, 107 P. 

2d 741, 162 Kan. 780. 

Ky.—Sandlin v. Sandlin, 168 S.W.2d 
635, 289 Ky. 290. 

Md.—^Borchert v. Borchert 46 A.2d 
463, 186 Md. 586. 

Mass.—-Town of Plymouth v. Hey, i 
189 NJBl 100, 285 Mass. 367. 
H.T.—In re May’s Estate, 6 N.Y.S. 
2d 684, 255 App.I>Iv. 31—Winter v. 
Winter, 285 N.T.S. 260. 246 App. 
Div. 232—^In re McCJancy’s Estate, 
46 N.T,S.2d 917, 182 MIsc. 866^ 
Oorpus JwAb cited in In re 
Wright’s Estate, 14 N,T.S.2d 963, 
965, 172 Misc. 216—^In re Mangan’s 
Will, 83 N.T.S.2d 393. 

Ohio.—In re Beilstein, 62 N.E.2d 205, 
145 Ohio St. 397—Sedam v. Sedam, 
App., 78 N.E.2d 914. 

Pa.—Gaydos v, Domabyl, 162 A. 549, 
301 Pa. 623—Corpus Joxis dted in 
Commonwealth v. O’Malley, 161 A. 
888, 884, 106 Pa.Super. 232—Com¬ 
monwealth V. Dunn, 22 Pa.I>ist. & 
Co. 319. 

Rli—Noel V. Berard, 190 A. 686. 

Tex.—^Texas Employers’ Ins. Ass’n 
V. Birdwell. Clv.App., 39 S.W.2d 
1^9, error refused,. 


Wis.—Corpus ^Turis cited in Palmis- 
ano V. Century Indemnity Co., 276 
N.W. 525, 627, 225 Wis. 682. 

46 C.J. p 1269 note 65. 

Emancipation generally see infra §S 
86-90. 

Order for support of adult child in 
divorce action see Divorce 9 319 e. 

Reimbursement of parent for sup¬ 
port of adult child see infra 9 
21 f. 

87. U.S.—Strauss v. D. S., aCJLNT. 
T., 160 P.2d 1017, certiorari denied 
Goldbaum v. XT. S.. 67 S.Ct. 1741, 
331 U.S. 850, 9i D.Bd. 1859. 

Ark.—-Worthington v. Worthington, 
179 S.W.2d 648, 207 Ark. 185. 

N.T.—-Betz V. Horr. 294 N.T.S. 546, 
260 App.Diy. 467, reversed on other 
grounds 11 N.B.2d 648, 276 N.T. 
83, 114 A.L.R. 491—Halsted v. HaJ- 
sted, 239 N.T.S. 422, 228 App.DIv. 
298—Anonymous v. Anonymous, 18 
N.T.S.2d 806, 178 Misc. 679— 

Haines v. Schonwit, 60 N.T.S.2d 
,717, modified on other grounds 62 
N.T.S.2d 272, 268 App.Div. 652. 

N.C.—Wells V. Wells, 44 S.E.2d 81, 
227 N.C. 614, 1 AD.R.2d 905. 

Ohio.—^Bodle v. Bodle, App., 46 N.B. 
2d 472. 

Tex.—Price v. Price, Civ.App., 197 
S.W.2d 200, error refused. 

4$ C.J. P 1269 note 66. 

Age of majority See Infants 99 2, 8. 

Termination of liability of father 
under divorce decree see Divorce 
9 823 b. 

38. Ind.—Zakrocki v. Zakrocki, 60 
N.B.2d 745, 115 Ind.App. 656. 

46 C-J. P 1269 note 47. 

39. TJ.S.—^Frabutt v. New Tork, C. & 

: St. L. R. Co., D.C.Pa., 84 F.Supp. 

460. 

Ark.—^Upchurch v. Upchurch, 117 S. 
W.2d 339, 196 Ark. 824. 

Ind.—^Zakrocki v. Zakrocki; 60 N.E. 
2d 746, 116 Ind.App. 656. : 

Kan.—Corpus gtizis dted in Bfdsser 
V. Prosser, 167 P.2d 644, 6.46, 159 
Kan. 651. 

N.T.—Kahn v. Kahn, 65 N.T.S.2d 
272, 271 App.Diy. 788, appeal de¬ 
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nied 66 N.T.S.2d 644, 271 App.Div. 
835, and 66 N.T.S.2d 64$, 271 App. 
'Div. 876. 

N.C.—Wells V. Wells, 44 S.B.2d 81, 
227 N.C. 614, 1 A.L.R.2d 905. 

Pa.—Commonwealth v. O'Malley, 161 
A. 883, 105 Pa.Super. 232. 

46 C.J. P 1269 note 68. 

Burden of proving dependent condi¬ 
tion see in^ 9.20 g. 

Support of pauper children general¬ 
ly, see the C.XS. title Paupers ,5 
60, also 48 C.X p. 611 note 36 et 
seg. 

Child llviiLg with i»areiits 
At common law, if child living 
with parents was incompetent when 
reaching twenty-one years; parents 
were required to provide mainte¬ 
nance.—Gaydos v. Domabyl, 162 A. 
649, 301 Pa. 623. 

40. Ky.—^Breuer v. Dowden, 268 S, 
W. 641, 207 Ky. 12,. 42 A.X.,R. 14,6. 

46 C.J, Pl269 note 69.. 

*Tf the change in his menW con¬ 
dition came about after age, some 
authorities hold the parent would 
not be liable for his support.”—Gay¬ 
dos v. Domabyl, 162 A. 649, 654, 301 
Pa. 623. 

41. Ky.—^Breuer y. Dowden, 268 S. 
W. 641, 207 Ky. 12, 42 AX.R. 146. 

42. Ind.—^Zakrocki v. Zakrocki, 60 
N.B.2d 746, 115 Ihd.App. 666. 

Wash.—Schultz v. Western Fairm 
Tract Co., 190 P. 1007, 111 Wash. 
351. 

43. HI.—^Frultt v. Anderson, 12 HI. 
App. 42t appeal ^smissed 108 Ill. 
378. 

46 C.J. p 1269 note 72. 

44. Ill.—^Pruitt V. Anderson, supra. 
Charging support on child's estate 

generally see infra 9 81. 

4B. Ark.—Worthington v. Worth¬ 
ington, 179 S.W.2d 648, 207 Ark. 
• 185. 

Cal.—Kamper v. Waldon, 118 Pr2d 
1, 17 Cal.8d 718. 

461, Ark.—Worthington v. Worth¬ 
ington, 179 aW.2d 648, 207 Ark. 
185. 
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gating the husband to pay a certain sum monthly 
for the wife’s support and for the support of the 
minor child does not contemplate continuance of 
payments for the child after he reaches major- 
ity.47 

Liability for necessaries. Unless the child is men¬ 
tally and physically incapable of earning a liveli¬ 
hood,^^. the parent is not bound to pay for neces¬ 
saries furnished to an adult child,in the absence 
of any express or implied contract to pay there- 
for,50 although he may become liable by contract,^! 
as where the support or necessaries are furnished 
at his special request.52 A promise by a parent to 
pay for past services rendered to his adult child 
without a previous request on the part of the parent 
is without consideration and not enforceable.52 

Constitutional and statutory regulations. In some 
jurisdictions the constitutions or statutes impose 
on a parent the duty to support his adult child 
under certain circumstances,®^ as where the child 
is in a feeble and dependent condition so as to be un¬ 
able to support himself.®® Where it is sought to 


§ 19 

impose a statutory liability on the parents for the 
support of an adult child, the case must he brought 
within the terms of the statute,®® and the liability 
does not accrue until proceedings have been had 
pursuant to the statute to impose it.®*^ 

§ 18. - Support of Husband or Wife of 

Child 

A parent is not obligated to support hfs child’s hus¬ 
band OP wife. 

A parent is not bound to support the husband 
or wife of the child.®® 

§ 19. -Duty of Grandparents 

In the absence of statute a grandparent fs under no 
obligation to support his grandchildren. 

Ifi the absence of statute a grandparent is not 
bound to support his grandchildren,®® but some stat-. 
utes impose on grandparents under certain cir¬ 
cumstances the duty to support their grandchil¬ 
dren.®® 


Support durin^r incapacity 
Agreement, by which husband 
agreed to pay weekly sum to wife 
for current support of their daugh¬ 
ter, would .be construed as intending 
^at. the weekly payments should in 
any event continue until daughter’s 
eighteenth birthday anniversary re¬ 
gardless of her health or earnings 
and might thereafter continue until 
her twenty-first birthday anniver¬ 
sary if she were IndustrUJly inca¬ 
pacitated.—^Monroe v. Monroe, 52 N, 
T.S.2d 647. 

47. Cal.—^Putnam v. Putnam, 126 P. 
2d 625, 51 CaJJipp.2d 696. 

48* Recovery by wife against hus- 
band 

, Wife was entitled to recover from 
husband, who had separated from 
her, expenses Incurred by her in 
necessajry maintenance of their son, 
if. son prior and since his twenty- 
first birthday was, and had been, 
mentally and physically incapable of 
earning a livelihood, and expendi¬ 
tures made by wife since son 
reached age of twenty-one years 
were impelled by necessity.—^Wells 
V. Wells, 44.S.^.2d 81, 227 N.C. 614,. 
1 A:i4.R.2d 905. 

48. Tex.—Bradley v. Gilliam, Civ. 

. App., 260 S.W. 268.. 

46 C.J. p 1270 note 76. 

Necess^ies furnished .minor child 
see supra 8 16. 

50. -Cal.—^MoCleaahan v.* Keyes, 206 
P. 454, 188 Cal.: 574. 

46 Cd*. p 1270 note 77; 

51. Tex.-^Bradiey V-. 'Gilliam,' ’ Civ: 

App.. 260 $.V. ^89. • ' 

46<5.jr;pl270hote 7$; ‘ 

e7Cd^.S.—46 


52. Vt.—Parkhurst v. Krelllnger, 38 
A. 67, 69 Vt 375. 

46 C.J. P 1270 note 79. 

53. Mass.—^Mills V. W 3 ^an, 8 Pick. 
207. 

64. Cal.—^Handschy v. Handschy, 90 
P.2d 123, 32 CaI.App.2d 504. 

Kan:—Sheneman v. Manring, 107 P. 

2d 741, 152 Kan. 780. , 

Miss.—Holsomback v.* Slaughter, 171 
So. 642, 177 Miss. 653.. 

N.T.—Betz y. Horr, 294 N.T.S. 646, 
250 App.Div. 457, reversed on oth¬ 
er grounds 11 N.B.2d 648, 276 N. 
T,. 83, 114 A.L<.B. 491—Anonymous 
v. Anonymous, 18 N,Y.S.2d 806, 178 
Misc. 679. 

Neglect to support adult child as of¬ 
fense see infra 5 91. 

Support of; , 

Inskne child see Insane Persons §S 
73-77. ... 

Pauper .child. see the C.J.S.' title 
Paupers | 60, also 48 C.J. p 611 
note 35 et seq. 

BfiTeot of oonflaement Of dhlld 
Fact that adult daughter was tem¬ 
porarily confined In Insane hospital 
did not relieve ‘mother of statutory 
duty of c«^ng. for daughter.—^Hol- 
somback v' Slaughter, 171 So. 642, 
177 Miss. 6'63. ; ' 

Statatie held Uupplic^bla 
Statute providing that fathers and 
mothers, by the act. of. mailing, 
contract together tha obligation of 
supporting and educating ,their chil¬ 
dren relates to znlnbr children.,—Tol¬ 
ley v, Karcher, 200 So. 4, 196 L»a. 
686 ?-'-^^ ' : 

65- tJaJ.—P€|xton V. Paxton, 89 P: 
1688, 15()f Caii 667, 

a MVt 1 • 


Or.-In re Northeutt, 148 P. 1183,160 
P. 801. 81 Or. 646. 

Pa—Commonwealth v. Greiss, Quar. 

Sess:, 63 York Leg.Bec. 123. 

66. Ind—Corpus Juris quoted in 
State V. Troxler, 173 N.B. 821, 323, 
202 Ind. 268. 

46 ax p 1270 note 82. ■ 

57. Ind.—State v. Troxler, 173 N.B. 

. 321, 202 Ind. 268. ' 

46 C.X p 1270 note 83.. 

58. Tex—Pope v. State, 69 S.W.2d 
390, 123 TexCr. 576. 

46 C.X p 1270 note 84. 

59. Pa—Commonwealth v. Davis, 
,16 PaDist. &CO. 278. 

Tex.—Pope v. State, 69 S.W.2d 390, 
123 TexCr. 576.. 

46 CJr. p 1270 note 85.. 

Liability of grandparent standing in' 
loco parentis for child's support 
see infra 5 73 b. 

Adult graadohildren 
Masa—^Town of Plynjouth v. Hey, 
189 l!r.E. iqO, 285 Mass. 357. 

60. La—^Barcelo v. Barcelo, 143 So. 
354, 175 La 398. 

N.Y.—Anonymous v. Anonymous,: 18 
N.T.a.2d'806, 173 Misc. 679. 

Pa—^Morgan v. Wahl, Com,Pl., 83 
DeLCo. 864: - . 

Pauper grandchildiren see the aXS. 
- title Paupers i 60, also 48 C.J. p 
612 note 47 et seq. 

Rctent of duty 

A grandchild is entitled to receive 
from Its grandparents^ support in ac¬ 
cordance with the ^andparent*s 
ability to provide aiid the station in 
life of the grandpkr<ent, and not 
merely'at the low^ sdbslstenco lOTii 
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§ 20. -Actions to Compel Support or 

Payment for Necessaries 

a. In general 

b. Jurisdiction and venue 

c. Conditions precedent 

d. Defenses 

c. Persons entitled to sue and parties; 
process 

f. Pleading 

g. Evidence 

h. Trial 

i. Determination, judgment, or decree 

j. Amount of recover}' 

k. Costs and counsel fees 
L Review 


a. In (General 

in some Jurisdictions an Independent proceeding In 
equity may be maintained to compel a parent to support 
his child, and, where authorized by statute, an Independ- 
ent proceeding may be brought against the parent tor 
the support of the child. 

In the absence of statutory authority it has been 
held in some jurisdictions that no independent ac¬ 
tion or proceeding may be brought against the par¬ 
ent for the support of the children,even in equi- 
ty,^2 whether the action be brought by the child®^ 
or by another, such as the mother of the child.®^ 

In other jurisdictions, even in the absence of ex¬ 
press statutory permission, an independent action 
or proceeding against the parent for the support 
of the children may be maintained,®^ at least in 


of public relief budgets.—^Panzo v. 

Panzo, 82 N.T.S.2d 228. 192 Misc. 

989. 

61 . Ga.—Hooten v. Hooten. 147 S.R 
373, 168 Ga. 86. 

N.T.-^olwynne v. Herbert, 81 N.Y. 

S. 2d 453. 191 Misc. 784. 

Tenn.—Cartwright v. Juvenile Court 
at Nashville. 113 S.W.2d 754. 172 

. Tenn. 626. 

Tex-—^Ex parte Roberts, 165 S.'W’.2d 
83. 139 Tex. 644. 

Action to annul decree relieving la¬ 
ther of duty to support minor chil¬ 
dren see supra § 15 b (2). 

Criminal prosecution for failure to 
support children see infra S§ 91- 
99. 

Enforcement of parent's obligation 
to support children generally see 
supra $ 15 a. 

Habeas corpus as remedy to compel 
support of child see Habeas Cor¬ 
pus § 41 a. 

Independent proceeding for child's 
support after divorce of parents 
see Divorce 9§ 819, 329 b. 

Provision for support of children: 
In separate maintenance decree 
see Husband and Wife § 625 e. 
On dismissal or denial of divorce 
see Divorce 9 307. 

Support of children where marriage 
annulled see Marriage § 64. 

63 . Ga.—Hooten v. Hooten, 147 S. 
E. 373. 168 Ga. 86. 

N'.j.—^Meier v. Planer, 152 A. 246, 
107 N.J.B<i. 898. 

N.T.—Hedrick v. Hedrick, 270 N.T.S. 
566, 151 Misc. .4, aflarmed 271 N. 

T. S. 949, 241 APP.Div.. 807—Hel- 
man v. Helman, 74 N^Y.Si2d 810, 
190 Misc. 991—Schacht v. Schacht, 
62 N.Y.S.2d 488, 187 Misc. 461— 
Schacht V. Schacht, 58 N.Y.S.2d 54. 

Tenn,—Baker v. Baker* 89 S.W.2d 
763, 169 Tenn. 589. 

46 aj. P 1270 note 88, p 1271 note 92. 

Jurisdiction of equity to compel hus¬ 
band to provide separate mainte¬ 


nance for wife see Husband and 
Wife 9 614. 

. “Such right of action In favor of 
a minor child did not exist at com¬ 
mon law. No good reason appears 
why a court of equity should at¬ 
tempt to exercise such power or ju¬ 
risdiction.”—^Baker v. Baker. 89 S. 
W.2d 763, 764, 169 Tenn. 589. 

63, U.S.—^Yarborough v. Yarbor¬ 
ough, S,C., 54 S.Ct 181, 290 XJ.S. 
202, 78 L-Bd. 269, 90 A.L.R. 924, 
applying Georgia law. 

Ga.—^Hansberger v. Hansberger, 185 
S.E. 810, 182 Ga. 495—^Horton v. 
Horton, 154 S.E. 365, 170 Ga. 766 
—Hooten v. Hooten, 147 S.B. 373, 
168 Ga. 86—Sikes v. Sikes, 123 S.E. 
694, 158 Ga. 406. 

Mo.—Glaze v. Hart, 36 S.W.2d 684, 
225 MoA.pp. 1205. 

Tex.—Corpus Juris quoted in Cun¬ 
ningham V. Cunningham, 40 S.W.2d 
46, 51, 120 Tex. 491, 75 A.Ii.R. 1306 
—Garza v. Garza, Civ.App., 209 
S.W.2d 1012—Price v. Price, Civ. 
App., 197 S.W.2d 200, error refused 
—^Echols V. Echols, Civ.App., 168 
S.W.2d 282, error refused. 

46 aj. p 1271 note 92. 

Actions by children against parents 
generally see infra 9 51. 

Suit by UhUd through mother as next 
friend 

Tenn.—^Baker v. Baker, 89 S.W.2d 
763, 169 Tenn. 589—Fuller v. Ful¬ 
ler, 89 S*W.2d 762. 169 Tenn. 686. 
Tex.—Ex parte Taylor, 155 S.W.2d 
868, 137 Tex. 505—^Bowyer v. Bow- 
yer, 109 S,W.2d 741, 130 Tex. 257 
—Cunningham v. Cunningham, 40 
S.W.2d 46, 120 Tex. 491, 76 A.I..R. 
1305, followed in Hooten v. "Hoo¬ 
ten, 40 S.W.2d 52, 120 Tex. 538— 
Bowyer v. Bowyer, CivA.pp., 80 S. 
W.2d 475. 

Power of court was not enlarged 
by statute providing that, petitions 
for divorce shall set out.name^ age, 
sex and residence of each child* if 
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any, under sixteen years of age bom 
'Of the marriage sought to be dis¬ 
solved so as to authorize compelling 
payment of allowances by a parent 
for support of his minor children in 
suits not involving a suit for divorce 
or custody.—^Ex parte Taylor, 155 S. 
W.2d 368, 137 Tex. 606. 

Becovery of contributions made by 

Contributions during minority by 
child to his own support, mainte¬ 
nance, and education out of his own 
earnings must be regarded as vol¬ 
untarily paid either with the express 
or implied consent of the parento, 
and child may not maintain an in¬ 
dependent suit against parent on ac¬ 
count thereof.—^Prlce v. Price, Tex. 
Civ.App., 197 S.W.2d 200, error re¬ 
fused, 

64. N.Y.—Bedrick v. Bedrick, 270 N. 
Y.S. 566, 151 Misc. 4, affirmed 271 
N.Y.S. 949, 241 App.Div. 807. 

Tenn,—^Brooks v. Brooks. 61 S.W.2d 
654, 166 Tenn. 255. 

Tex.—^Bx parte Roberts, 165 S.W.2d 
83. 139 Tex. 644. 

65. N.C.—Bryant v. Bryant. 192 SJ3. 
864, 212 N.C. 6—Green v. Green, 
186 S.B. 661, 210 N.C. 147. 

Puerto Rico.—^Rouriquez v. Cueli, 1 
Puerto Rico Fed. 272. 

What law governs 
Where mother whose domicile was 
in District of Columbia, had been 
awarded' custody of minor child .and 
child's change in place of residence 
to that of her father in Maryland 
had been conditioned oh mother's ap** 
proval, when father by his miscon¬ 
duct caused child to seek residence 
elsewhere he abandoned her, and by 
so doing law operated to affirm 
child's domicile as that of her moth¬ 
er, and hence court properly applied 
law of District of Coljimbia in child's 
action against father for support.— 
Simonds v. Simonds, 164 F.2d 326, 
81 U.S«App.D.C. 60. 
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equity,by the child^^ or by the mother of the 
child.®* Further, it has been held that a statute 
making it the duty of parents to support a child 
who is incapable of self-support imposes a legal ob¬ 
ligation on the parent to support an invalid adult 
child, which the child may enforce by suit in equi¬ 
ty.®* 

Statutory proceedings for child's support. In va¬ 
rious jurisdictions the statutes have made provi¬ 
sion for independent actions or proceedings to 
compel a parent to support his children.^® 

Actions for necessaries furnished. A mother 
who has furnished the children with necessaries 
may maintain an action at law against the father to 
recover therefor, in jurisdictions where her marital 
disabilities have been removed by statute.7i An 


action brought by the mother against the father for 
the amount expended for the child's support is. in 
reality for the benefit of the child.*^* 

Actions on contract to support. An action on an 
oral contract for maintaining a child is legal, and 
not equitable, in its nature^* 

b. Jurisdiction and Venue 

A statutory action or proceeding to compel a parent 
to support his child may be entertained by such courts 
as are designated by the statute. 

The legislature may confer on a designated court 
jurisdiction to order support for children in an in¬ 
dependent action or proceeding.*^^ Such courts have 
jurisdiction to make orders for suitable support for 
children as are designated by statute,"^® such as a 


68. Ala.—Scott V. Scott, 25 So,2d 

673, 247 Ala. 698—Bridges v. 

Bridges, 148 So. 816, 227 Ala. 144. 
D.C.—Simonds v. Simonds, 164 F.2d 

826, 81 I7.S.App.D.C. 50-^chneider 

V. Schneider, 141 F.2d 542, .78 XT. 

S.App.10.0. 383. 

Iowa.—Addy v. Addy, 36 N.W.2d 862. 
46 C.J. P 1270 note 90. 

Infants as wards of court of equity 

see Infants § 7 b. 

Bifeot of criminal statute 

(1) Statute maJdng It an offense 
for father to abandon or faU to 
maintain children does, not preclude 
suit in equity.—Campbell v. Camp¬ 
bell, 20 S.E.2d 237, 200 S.C. 67. 

(2) Abandonment or neglect to 
support child as offense see infra §§ 
91-99. 

Xr irirglnla 

(1) The suit has been allowed in 
equity.—^McClaugherty v. McClaugh- 
erty, 21 S.E.2d 761, 180 Va. 61. 

(2) Statute vesting jurisdiction in 
Juvenile and domestic relations 
court does not deprive equity of Ju¬ 
risdiction.—^McClaugherty v. Mc- 
daugherty, supra. 

(3) Court of chancery as repre¬ 
senting parental and protecting pow¬ 
er of the commonw^lth has Juris¬ 
diction to make orders for support 
of cmid, if any property capable of 
being so applied is within reach of 
the court.—^Buchanan v. Buchanan, 
197 S.B. 426, 170 Va. 468, 116 A.L. 
R. 688. 

(4) However, a Judgment in an 
.independent action at law compelling 
the father to support his children is 
void.—Buchanan v. Buchanan, su¬ 
pra. 

(6) P^ct that divorced husband's 
attorney suggested plan to compel 
father to fulfill his common-law ob¬ 
ligation for future support and ed¬ 
ucation of his children did not con¬ 
stitute a consent 'of attorney to or¬ 
der of court which, adopted the 


r scheme, but fixed monthly payments 
at a much higher figure than that 
suggested by the attorney.—Bu¬ 
chanan V. Buchanan, supra. 

67. N.C.—Pickelslmer v. Crltcher, 
188 S.E. 813, 210 N.C. 779—Green 
V. Green, 185 S.K 661, 210 N.C. 147. 

In equity 

D.C.—Simonds v. Simonds, 164 P.2d 
826, 81 U.S.APP.D.C. 60—Schnei¬ 
der V. Schneider, 141 F.2d 642, 78 
U.SA.PP.D.C. 383. 

HI.—Parker v. Parker, 81 N.B.2d 746, 
336 niAuPp. 293. 

S.C.—Campbell v. Campbell, 20 S. 

B.2d 237, 200 S.C. 67. 

VsL —^McClaugherty v. McClaugherty, 
21 S.E,2d 761, 180 Va. 61. 

68. Xu equity 

Ind.—Leibold v. Leibold, 62 N.E. 627, 
158 Ind. 60. 

Neb.—Eldred v. Eldred, 87 N.W. 340, 
62 Neb. 613. 

69. Cal.—^Paxton v. Paxton, 89 P. 
1083, 160 Cal. 667. 

Compelling support of pauper chil¬ 
dren see the C.J.S. title Paupers § 
61, also 48 C.«r. p 614 note 80 et 
seq. 

Support of adult children generally 
see supra $ 17. 

70. Cal.—^In re Kelly's Adoption, 
118 P.2d 479, 47 CalJlpp.2d 677— 
Boens v. Bennett, 67 P.2d 716, 20 
CalA.pp.2d 477. 

Iowa.—^In re Stamp, 199 N.W. 1007, 
198 Iowa 1136. 

Md.—Tost V. Tost, 190 A 758, 172 
Md. 128. 

N.J.—^Tasto V, Tasto, 68 A2d 824, 4 
N.J.Super. 547. 

N.T.—In re Sheldon, 290 N.T.S. 80, 
248 App.Div. 423—Kastner v. 

Kastner, 7 N.Y.S.2d 282, 160 Misc. 
260^ohnsou v. Johnson, 80 N.T. 
S.2d 766. . 

Okl.—Ross V. Ross, 203 P.2d 702. 
Tenn.—Cartwright v. Juvenile Court 
at Nashville, 113 S.W.2d 764, 172 
Tenh. 626. 

46 C.J. p 1271 notes 96, 96. 


At law or iu equity 

Pa.—Flohr v. Flohr, 68 Pa.Dlst & Co. 
359, 65 Montg.Co. 176. 

Xu equity 

Md.—Stim V. Stim, 36 A.2d 696, 183 
Md. 69—^Barnard v.- Barnard, 145 
A. 614, 157 Md. 264. 

71. Mo.—^Bennett v. Robinson, 165 
S.W. 856, 180 Mo.App. 66. 

N*.Y.—^De Brauwere v. Be Brauwere, 
96 N.E. 722, 203 NJT. 460, 38 KR. 
A,N.S., 608. 

Liability of parent for necessaries 
furnished child see supra $ 15. 

72. Mo.—Kelly v. Kelly, 47 S.W.2d 
762, 329 Mo. 992, 81 A.L.R. 875. 

N.Y.—^Laumeier v. Laumeier, 143 N. 
E. 219, 237 N.T. 357, 32 AL.R. 654 
—Welch V. Welch, 25 N.Y.S.2d 838, 
261 App.Div. 371—^Almandares v. 
Almandares, 60 N.T.S.2d 164, 186 
Misc. 667. 

73- Kan.—^Rockwood v. Stubenhof- 
er, 239 P. 993, 119 Kan. 307. 

74. N.J.—Gerish v. Bergen County 
Court of Juvenile and Domestic 
Relations, 52 A2d .886, 136 N.J. 
Law 485. 

Jurisdiction of particular courts in 
particular Jurisdictions see Courts 
§S 249^297. 

78. Md.—^Tost V. Yost, 190 A 763, 
172 Md. 128. 

1T.J.—^Tasto V. Tasto, 68 A2d 824, 4 
N.J.Super. 547. 

N.Y.—Mallina v. Mallina, 4 N.Y.S.2d 
27, 167 Misc. 343—Johnson v. 

Johnson, 80 N.Y.S.2d 766. 

Tenn.—Cartwright v. Juvenile Court 
at Nashville, 118 S.W.2d 754, 172 
Tenn. 626. 

Va,—White v. White, 24 SH.2d *448, 
181 Va. 162. 

46 C.J. p 1271 notes 95, 96. 

Provision for suppoi^ of children on 
dismissal or denial ot .divorce see 
Divorce { 807. 
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children's court,a court of common pleas,^^ the 
family court division of a domestic relations court,^^ 
a juvenile court,or a juvenile and domestic re¬ 
lations court.so The jurisdiction of equity to en¬ 
tertain an independent suit for the support of a 
child is considered supra subdivision a of this sec¬ 
tion. 

Existence and validity of parents* marriage* 
Where the statute so provides, the court has ju¬ 
risdiction of a statutory proceeding to order sup¬ 
port for children where the parents have entered 
into a ceremonial marriage, regardless of the va¬ 
lidity of such marriage,and the jurisdiction of 
the court continues whether the marital relationship 
of the parents remains in force or has terminated.82 

Domicile or residence of parties* The domicile 


or residence of the father, mother, and the child 
may affect the jurisdiction of the court in a stat¬ 
utory proceeding to enter an order for the support 
of the child.83 Where the statute so provides, the 
court has jurisdiction of a parent chargeable with 
the child*s support if the parent is domiciled or 
resident within the territorial jurisdiction of the 
court,84 although the child is outside the territorial 
jurisdiction of the court®® or even outside the 
state.8® However, where the child is outside the 
jurisdiction of the court the court may or may not 
assume jurisdiction.®^. 

The residence of the child in one state does not 
give such state the power to impose the duty of 
support on the father who is not a resident of the 
state and who long has been domiciled in another 
state.®® 


Support of children after: 

Annulment of parents* marriage 
see Marriage $ 64. 

: Blvorce of parents see Divorce S§ 
319, 329 b. 

70. N-.Y.—In re Sheldon, 290 N.Y.S. 
SO, 248 APP.D1V. 423—^In re Anony¬ 
mous Child Under Sixteen Tears of 
Age, 71 N.Y.S.2d 383, 1S9 Misc. 
376—^People ex rel. Wagstaff v. 
Matthews, 5 N'.Y.S.2d 516, 168 

Misc. 188, affirmed 7 N'.T.S.2d 1008, 
266 App.Div. 866—Sanderson v. 
Sanderson, 267 N.Y.S. 410, 149 
Misc. 88—^La Rocca v. La Rocca. 
269 N.T.S. 669, 144 Misc. 737. 

77. Pa.—^Plohr v. Plohr, 68 Pa.Dist. 
3b Co. 359, 65 Montg.Co^ 176. 

7a. N.Y.—Adams v. Adams, 68 N.Y. 
S.2d 294, 272 AppJDlv. 29—^Bedrick 
V. Bedrick, 270 N.Y.S. 666, 151 
Misc. 4, affirmed 271 N.Y.S. 949, 
, 241 App.Div. 807—^Helman v. Hel- 
maiv 74 N.Y.S.2d 310, 190 Misc. 
991—D. M. R V. D. D. E., 39 N.Y. 
S.2d 406, 179 Misc. 406—Mallina v. 
MalUna, 4 N.T.S.2d 27, 167 Misc. 

. 343—Johnson v. Johnson, .80 N.Y. 
S.2d 766—Schacht v. Schacht, 68 
N.Y.S.2d 54. 

*^oor man’s court” 

N.T.-^-Cannon v. Cannon, 72 N.Y.S. 

2d 226, 190 Misc. 677. 

Oononrrent procejedlngv. in other 
court 

A mother could maintain proceed¬ 
ings in New York City domestic re¬ 
lations court to compel, support of 
children by paternal grandfather, 
and at the~ same time maintain pro¬ 
ceedings in such court and in su- 
.preme court for prder. compelling 
father to support children.—^Dooley 
v.?Dooley, 19 N.Y.a2d 66k 174 Misc. 
Id. 

Proceeding is 'commeno^' on £Unsr 
petfilon.-^AIdwell v, Caldwau, 70 

79. Tenn.—Cartwright v. ^uvehile 


Court at Nashville. 113 S.W.2d 754, 
172 Tenn. 626. 

XTnbom Child 

Colo.—^Metzger v. People, 63 P.2d 
1189, 98 Colo. 133. 

80- N.J.—Grerish v. Bergen County 
Court of Juvenile and Domestic 
Relations, 52 A.2d 836, 135 N.J. 
Law 485-—Tasto v. Tasto, 68 A.2d 
324, 4 N.J.Super. 547—Rich v. 

Rich, 171 A. 515, 12 N.J.Misc. 310. 
Va.—^McClaugherty v. McClaugherty, 
21 S.E.2d 761. ISO Va. 61. 

81. N.Y.—Schmidt v. Schmidt, 90 N. 
T.S.2d 747, 195 Misc. 366—Caldwell 
V. Caldwell, 70 N.Y.S.2d 601, 189 
Misc. 845—^Andrews v. Andrews, 68 
N.Y.S.2d 20, 185 Misc. 970—D. M. 
B. V. D. D. B., 39 N.T.S.2d 406, 179 
Misc. 406—^Reeves v. Reeves, 69 N. 
Y.S.2d 212. 

Marriage by proxy 
Husband whose paternity to child 
was established was chargeable with 
its support, regardless of invalidity 
of marriage ceremony by proxy, 
where wife adduced documentary 
proof that marriage ceremony was 
duly performed - by proper official 
pursuant to a man4age license is¬ 
sued in ordinary course by official 
authorized to Issue marriage license. 
—^Ferraro v. Ferraro, 77 N.Y.S.2d 
246, 192 Misc. 484. 

Marriage performed prior to dlsso- 
lutton of former marriage 
Where spouses, after entry of in¬ 
terlocutory decree for annulment of 
marriage, Induced priest to perform 
ceremoffial marriage without license 
in belief that former civil marriage 
had not been annulled, the marriage 
was invalid-but child bom thereof 
- was legitimate and entitled to sup¬ 
port by father.—^Bentley v. Bentley, 
76 N:Y.S.2d 877. 191 Misc. 972, re- 
hearl^ denied -78 N.T.S.2d 494. 
Marriage VerforMed laws of 

foreigzi goyemment. 

A ceremoliy performed in the Unit¬ 


ed States pursuant to laws of a for¬ 
eign goveriment in a consulate of 
that foreign government is not a 
ceremonial marriage.—^Miko Jung v. 
Rokusaburo Novaya, 47 N.T.S.2d 48. 
Child bom in. wedlock 
Under statute providing that the 
family court shall have Jurisdiction 
within the City of New York to hear 
and determine all proceedings to 
compel the support of a wife, “child** 
or poor relative, the quoted word 
must be restricted to one bom in 
wedlock.—Castellanl v. Castellani, 
28 N.T.S.2d 879, 176 Misc. 763. 

82- N.T.—Pinto V- Pinto, 91 N.Y.S. 
2d 124. 

83* jN.Y.—Alexander v. Robixuson, 79 
N.Y.S.2d 772, 191 Misc. 1069. 

84. Besident of city 

N.Y.—^Helman v. Helmah, 74 N.Y.S. 
2d 810, 190 Misc. 991—Pinto v. 
Pinto, 91 N.YB.2d 124—Alman- 
dares v. Almandares, 60 N.YvS.2d 
164—Kromash v. Kromash, 40 N. 
T.S.2d 367. 

Besident of ooniLty 
Children*8 court of county had no 
Jurisdiction of proceeding for sup- 
'port of child where father had never 
resided or been domiciled in county. 
—In re Anonymous Child Under Six¬ 
teen Years of Age, 71 N.Y.S.2d 888, 
189 Misc. 375. 

85. Qntsido city 

N.Y.—D. M. b; V. D. D. EL, 39 N.Y. 
S.2d 406, 179 Misc. 406. 

86 . N.Y.—Adams v. Adams, 68 N. 
Y.S.2d 294, 27^ App.D4v* 29—Mor¬ 
gan V* Morgan, 64 N.T.a2d 236, 
187 Misc. 714—Kirsteln v. Kir- 
stein, 68 N.Y.S.2d 315,. 186 Misc. 
218—Orlins . v. Orllns, 287 N.Y.S. 
.419, 159 Miso. 202-rT3^to. y. Pinto. 
91 N.Y.S,2d 124. 

87. N:T.—Alexander v. Roblnalon; 79 
. N:Y.S;2d 772, 191 MisO. 1069: * ’ 

88- ‘U.S:-^Tarbor6ugh Tarbor- 
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Age of children. The court has power in a stat¬ 
utory proceeding to order support for children of 
such age as is fixed by the statute.^^ 

Dependent and neglected children. Under some 
statutes the court is given jurisdiction to inquire 
into, hear, and determine the liability of any per¬ 
son who neglects or willfully fails to provide for 
the proper maintenance of his children.^<> In order 
for a child to be deemed a neglected child it is not 
necessary that the child be in dire want or likely 
to become a public charge.^i The fact that the 
child finds refuge with neighbors or friends does 
not alter the legal effect of the parents’ neglect.^2 
Where the statute allows relief in the case of de¬ 
pendent or neglected children, the court may not 
order the father to support his child who is being 
supported by the mother.^^ 

Ejfect of agreements between parents. Agree¬ 
ments between the father and mother relating to 
the support of their minor children will not preclude 
the court in a statutory proceeding from entering 
an order making suitable provision for the sup¬ 
port of the children.^^ Thus a separate agreement 
between the parents does not oust the court of juris¬ 
diction to order proper support for the children,^^ 
and the maintenance of an action by the mother to 
recover under a separation agreement does not pre¬ 
vent the court from assuming jurisdiction of an 
action to compel the father to support the child.^® 

Effect of pending matrimonial action. Under 
some statutory provisions the court is not ousted of 
jurisdiction of a' statutory proceeding to compel 
a father to ^pport his child because an action in 
another court for separation and support is pend¬ 
ing, where in such other court no order for support 
has been made.®^ However, it has been held that, 
where an action for separation is pending in an- 

ougrh, S.C., 54 n,Ct, 181, 290 U.S. 

202, 78 KEd. 269. 

89. N.T.—Szilagyi y. Szllagyi, 9 N. 

T.S.2a 440, 256 App.Div. 246— 

Johxison V. Johnson, 80 1Nr.T.S.2d 

766. 

Duty of parents to support adult 

children see supra S 17. 

Asre of majority in another state 
where wife obtained divorce and pro¬ 
visions of divorce decree was im¬ 
material on issue of husband's lia¬ 
bility for support of minor child.— 

Dixon V. Dixon, 14 P.2d 497, 216 CaL 
440. 

90. K.T.—Sanderson v. 

267 N.Y.S, 410, 149 Misc. 88. 

Commitment . of negrlected children 
. see Infants 8 :9.$. 

91. N.T.—In re Sheldon, 290 N.T.S. 

80, 248 App:D4v. 428—Sanderson* v. 
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other court, the court assuming jurisdiction of a 
statutory proceeding to compel the father to sup¬ 
port his children is without power to order sup¬ 
port for the children where the father is adequate¬ 
ly providing for the children and they are not like¬ 
ly to become public charges.^^ 

c. Conditions Precedent 

A demand Is not necessary as a condition precedent 
to an action against a parent for the support of his 
minor children or to an action to recover payment for 
necessaries furnished to them. 

No demand is necessary as a condition preced¬ 
ent to an action against a parent to compel him 
to support his minor children^® or to pay for neces¬ 
saries furnished to themj^ and in any event the 
necessity of a demand is obviated where the par¬ 
ent cannot be found.^ 

d. Defenses 

A parent may urge all proper defenses to an action 
or proceeding against him relative to the support of his 
children. 

In actions or proceeding against a parent for 
the support of his children, various defenses have 
been urged.^ In a statutory proceeding by a pa¬ 
ternal grandmother of the children against the chil¬ 
dren’s mother to compel her to contribute to the 
support of her children, it is no defense that the 
father did not acquiesce in the action taken by 
the grandmother.'^ An action by the mother to 
compel the father to reimburse her for money ex¬ 
pended for the support of their minor child can¬ 
not be defeated on the ground that the cause of 
action is based on a void collusive agreement to 
obtain a divorce, where the cause of action is based 
on the fact that, at the suggestion of the father, 
the mother had advanced money for the child’s suf^- 
port.5 In an action against the father for legal 

98. N.Y.—^Florentine v. VFIorentino, 
293 N.r.S. 285, 249 App-Dlv. 661. 

99. ni.—People V. Miller, 225 Dl. 

. App. 150; 

1. Mo.—^Bennett v. Robinson, 165 S. 
W. 856, 180 MoAcPP. 56. 

46 C. J. P 1271 note 3. 

2. N.T.—^Michaels v. Placb, 186 HT, 
Y.S. 899, 114 Misc. 225, affirm^ 
189 N.Y.S. 908, 197 App.Div. 478. 

3. D.C.*^chneider v, Schneider, 141 

P.2d 542, 78 U.SA.pp.D.C. 883. ‘ 

Ill.—See De Tamowsky y. Walker, 
191 HLApp. 610. 

4. N.Y,—Wignall v. Wiomail, 298 N. 
Y.S. ,251, 163 Misc. 910. 

5. D.CL—Schneider v, Schneider, 141 
P.2d 642, 78 U.SA.pp.D.a 888.’ 

astoppel to urpe defense 
Where at time of Nevada dlvor^ 


Sanderson, 


Sanderson, 267 N.Y.S. 410, 149 

Misc. 88—^La Rocca v. La Rocca, 
269 N.Y.S. 569, 144 Misc. 737. 

92. N.Y.—Sanderson v. Sanderson, 
267 N.Y.S. 410, 149 Mlsa 88: 

93. Iowa.—In re Stamp,. 199 N.W. 
1007. 198 Iowa 1136. 

46 C.J. P 1354 note 21 [a]. 

94. N.Y.—Graf v. Gra^ 47 N.Y.S.2d 
45. 

Contracts relatlngr to support of 
children srenerally see supra S e. 

95. N.Y.—Slnno v. Sinno, 21 N.Y.S. 
2d 964, 174 Misc. 869—Sanderson, v. 
Sanderson, 267 N.Y.S. 410, 149 
Misc. 88—Oraf v. Oraf, 47 N.Y.S. 
2d. 45. 

96. N.Y.—Sanderson v. Sanderson, 
267 N.Y.S. 410, 149 Misc. 88. 

97i N.Y.—Caldwell v. Caldwell, TO j 
N.Y.S.2d 601, 189 Misc. 845. 
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services rendered in defense of a habeas corpus 
proceeding instituted by the father for the custody 
of his child on the ground that such services con¬ 
stituted necessaries, the alleged disobedience of 
the provisions of a divorce decree by the child’s 
mother is not available as a defense.® 

Where a minor child, as a third party benefi¬ 
ciary of a contract between the parents for the sup¬ 
port of the child, sues the parent, the parent may 
urge all proper defenses.^ A written release of the 
agreement by the obligee of the contract is not 
a defense.® 

e. Feisons Entitled to Sue and Parties; Proc¬ 
ess 

In actions or proceedings against a parent relating 
to the support of his children, the general rules govern¬ 
ing parties and process ordinarily are applicable. 

General rules governing parties ordinarily are 
applicable in actions or proceedings against a par¬ 
ent relating to the support of his children.® 

A statutory action or proceeding to compel a 
parent to support his child is to be brought by such 
persons as the statute may designate,^® such as 
the mother of the child.li The child may bring 
an independent action or proceeding for his sup¬ 
port against his parent where such action or pro¬ 
ceeding is authorized by statute.i® xhe statutory 
proceeding may be initiated on behalf of the child 


by such persons as the statute designates,!® such as 
the parent or guardian of the child, or other per¬ 
son standing in loco parentis.i^ 

Where the parents contract with respect to a 
child’s support and the obligee is obliged to provide 
such support, he may compel reimbursement to the 
extent of the contract obligation.!® Where a con¬ 
tract between the parents provides that the father 
will furnish the mother a house and pay her a 
stipulated amount periodically, in return for which 
she is to maintain a decent home and care for the 
child, the mother is entitled to bring an action for 
recovery of payments due under the contract.!® 
A minor imemancipated child may sue his natural 
parent on a cause of action arising out of the par¬ 
ent’s breach of a contract to provide support for the 
child, especially where the family bond has been 
severed by the divorce of the parents and the adop¬ 
tion of the child by a grandparent.!*^ However, 
it has been held that, where a parent enters into a 
contract with a third person whereby the third per¬ 
son is to support and educate the child, the child, 
not being a party or privy to the agreement, can¬ 
not, on attaining his majority, sue the third person 
thereon.!® 

Process. General rules governing process in 
civil actions ordinarily apply in actions or proceed- 
1 ings against a parent relating to the support of 
I his child.!® In a statutory proceeding against a 


decree father represented to moth¬ 
er’s attorney that the sum provided 
in decree for minor son’s support 
was not Intended to be total obliga¬ 
tion and mother’s consent was given 
on that representation, father was 
estopped from claiming that moth¬ 
er’s consent was defense against her 
cause of action for money expended 
for support of their minor son-— 
Schneider v. Schneider, supra. 

e, N.T.—^Nardozad v. Gooding, 73 N. 
Y.S.2d 784. affirmed 76 N.T.S.2d 
649, 27S App.Div. 823. 

7. Breach of any conditions or 
terms to be performed by one other 
than the obligor constitutes a de¬ 
fense.—^Bckles V. Sharp, 44 PaDist. 
& Co. 18. 

& Pa—^Bckles v. Sharp, supra 

9. Cal.—^Boens v. Bennett, 67 P.2d 
715, 20 CalA.pp.2d 477. 

N.T.—Helman v. Helman, 74 N.Y.S. 
2d 310, 190 Misc. 991. 

10. IT.Y.—^Helman v, Helman, supra 
46 CJ. p 1271 notes 95, 96. 

Persons entitled to sue in independ¬ 
ent proceeding not authorized by 
statute see supra subdivision a of 
this section. 

11 . N.Y.—Helman v. Helman, supra 
46 C.J. p 1271 note 95. 


12 . Cal.—^Boens v. Bennett, 67 P.2d 
716, 20 CalApp.2d 477. 

46 C.J. p 1271 note 96. 

Effect of award of custody to guard¬ 
ian 

An impoverished and indigent mi¬ 
nor child may maintain an action to 
declare herself free from dominion 
of parent for abuse of parental au¬ 
thority, and to obtain support and 
education, even though her custody 
has been previously awarded to a 
guardian of her person.—^Fagan v. 
Pagan, no P.2d 620, 43 CalA.pp.2d 
189. 

Frooeedii^ continued as one for Child 
In proceeding originally instituted 
for support of both wife and child, 
it was immaterial that new petition 
was not filed in the name and be¬ 
half of child alone after father ob¬ 
tained a divorce, where proceeding 
was continued as one for support of 
child only,—Stone v. Stone, 44 N.Y.S. 
2 d 558. 

13. N.Y.—Schacht V. Schacht, 68 N. 
Y.S.2d 54. 

14. XU name of Child or mother 
Where statute authorizes a child 

to file a petition and also provides 
that it naay be filed on behalf of the 
child by the parent or guardian of 
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the child, or other person in loco 
parentis, whether proceeding for sup¬ 
port of child be entitled in the name 
of the mother on behalf of the child 
as petitioner, or in the name of the 
child as petitioner, was an inconse- 
Quential question of form and not of 
substance.—Schacht v. Schacht, su¬ 
pra. 

Piling by other person 
Petition for minor child’s support 
by father thereof may be filed on 
child’s behalf by another than moth¬ 
er of, or one standing in loco par¬ 
entis to, child, If child is in need and 
father Is in position to provide for 
and meet such need.—Alexander v. 
Robinson, 79 N.Y.S.2d 772. 191 Misc. 
1069, 

15. Ohio.—Tullis V. TulUs, 34 N.E.2d 
212, 138 Ohio St. 187. 

16- Ky.—Cawthon v. Jones, 42 S.W. 
2d 498, 240 Ky. 380. 

17. Pa.—^Eckles v. Shan>, 44 Pa.I>Ist. 
&Co. 13. 

18. Ga.—Gunter v. Mooney, 72 Ga. 
205. 

19. N-J.—Gerlsh v. Bergen County 
Court of Juvenile and Oomestlc 
Relations, 52 A.2d 836, 135 N.J. 
Law 485. 

Process generally see the C.J.S* title 
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parent for the support of his child, the parent is 
to be brought into court by such process as the 
statute provides.20 A voluntary appearance of the 
parent gives the court jurisdiction over his per- 
son.^1 

f. Pleading 

In actions or proceedings against a parent reiating 
to the support of his children, the general rules of plead¬ 
ing in civil actions ordinarily are applicable. 

Except to the extent that special provision may 
be made by statute, the general rules of pleading 
in civil actions ordinarily apply in actions or pro¬ 
ceedings against a parent relating to the support 
of his children.22 Thus, the general rules of plead¬ 
ing ordinarily apply in actions or proceedings to 
compel the parent to support his children^^ or in 
actions to recover payment for necessaries fur¬ 
nished to a child.24 The complaint in an action 
against a father for articles furnished to the child 
must state that such articles were necessar>%25 and 
that the child stood in need thereof at the time of 
their purchase and delivery.26 A complaint in an 
action against a father to recover for the support 
of a child, which fails to state that the father had 
abandoned or neglected the child, or that he knew 
of or promised to pay for the services of plaintiff, 
does not state a cause of action.27 

The general rules of pleading also apply in ac¬ 
tions on contracts for the support of children.^® 


Where the action is on an express contract to rear 
and maintain the child, and it is alleged that ex¬ 
penses were incurred in order to furnish a home, 
maintain, clothe, and educate the child, and care for 
him in sickness, it is not necessary to allege that 
such expenses were for necessaries.29 In a wife*s 
action against her husband on a property settlement 
which provided that the husband should pay the 
wife a stipulated sum periodically for the support 
of the minor children, the wife is not required to 
plead performance or excuse nonperformance of her 
obligations under the contract where the contract 
imposed no affirmative obligations on her. 20 

Plea, answer, or affidavit of defense. In an action 
or proceeding against a parent relating to the sup¬ 
port of the children, the general rules governing 
plea, answer, or affidavit of defense ordinarily are 
applicable.^! In a proceeding against a father for 
failure to support his child, defendant must take 
advantage of failure of the petition to show that 
the child was under twenty-one years of age, by 
plea, and not by special demurrer.22 A complaint 
for money as due plaintiff for the support of defend¬ 
ant's child, alleging that the support was estimated 
at a certain rate per week but not that plaintiff 
agreed to pay or that the support was reasonably 
worth such sum, is sufficiently answered by an affi¬ 
davit of defense alleging that defendant never 
agreed to pay any board nor did plaintiff demand it, 
but on the contrary refused to charge any, where- 


Process $ 1 et seQ., also 60 C.J. p i father who had not paid anythingr 
441 note 2 et seg, | for daughter’s support since her 

20 . N.T.—Caldwell v. Caldwell, 70 ( birth and had abandoned her and was 
N.Y.S.24 601, 189 Misc. 846. amply able financially to provide for 


Pa.—^Brown v. Luzerne County, Com. 

PI., 36 Luz.Leg.Heg. 173. 

Service by. publioatioiL 
Pa.—^Plohr V. Plohr, 68 Pa.Dist. & Co. 
369, 65 Montg.CQ. 176. 

21 . N.J.—Gerish v. Bergen County 
Court of Juvenile and Domestic 
Helations, 62 A.2d 836, 186 N.J.Law 
485. 

N.T.—Caldwell v. Caldwell, 70 N.T.S. 
2 d 601, 189 Misc. 846. 

22 . N.T.—Primavera v. Primavera, 
90 N.Y.S.2d 731, 196 Misc. 942. 

Wis.—.Hoard v. Gilbert, 238 N.W. 371, 
206 Wls. 667. 

23. Single petition for fasnily 

In statutory proceedings before 
domestic relations court, uniform 
practice has been a single petition 
for the family, consisting of the wife 
and child or children.—Cannon v. 
Cannon, 72 N.T.S.2d 225, 190 Misc. 
677. 

Complaint held sniHcdent 
Petition alleging that daughter 
was minor appearing In action by 
next friend, that defendant was her 


her support, sufficiently stated cause 
of action.—^Pickelsimer v. Critcher, 
188 S.!iB. 313, 210 N.C. 779. 

24. N.T.—^Michaels v. Plach, 186 N. 
Y.S. 899, 114 Mich. 226, affirmed 189 
N.T.S. 908, 197 App.Div. 478. 

(1) In general. 

N.T.—^Michaels v. Plach, supra. 

Tex.—^Morgan v. Drescher, CivJ^pp,, 
219 S.W.2d 488, error refused no 
reversible error. 

Complaint held sufiloient 

(2) In action to enforce liability 
of father for necessaries supplied his 
minor children, affirmative allegation 
of his ability to furnish support was 
unnecessary.—Haakon County v. 
Staley, 243 N.W. 671, 60 S.D. 87. 
Complaint held insnffioient 

Wls.—Hoard v. Gilbert, 238 N.W, 371, 
206 Wls. 667. 

25. N.T.—Cousins v. Boyer, lOO N. 
T.S. 290, 114 App.Div. 787. 

26. N.T.—Cousins v. Boyer, supra. 
46 C.J. p 1272 note 18. 

27. N.C.—^Blverltt.v. Walker, IS S.B. 
860, 109 N.C. 129. 
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Wis.—Hoard v. Gilbert, 238 N.W. 871, 
206 Wis. 657. 

28. Construction of complaint 
Complaint by mother to enforce 

father’s contract to support child, al¬ 
though not alleging that child was 
born in lawful wedlock, did not au¬ 
thorize inference of illegitimacy.— 
Ippolito V. Terragnl, 261 N.T.S. 874, 
140 Misa 606, affirmed 251 N.T.S. 876, 
140 Misc. 606. 

29. Ky.—Myers v. Saltry, 173 S.W. 
1138, 163 Ky. 481, Ann.Cas.l916E 
1134, motion denied 176 S.W. 626, 
164 Ky. 360. 

30. Utah.—^Doig v. Palmer, 91 P,2d 
443, 97 Utah 150. 

3L Ga.—^Humphreys v. Bush, 45 S. 

E. 911, 118 Ga. 628. 

Pa.—^McLaughlin v. McLaughlin, 28 

A. 302, 169 Pa. 489. 

Striking out defense 

In action against father for neces¬ 
saries furnished his infant child, 
court properly struck out defense in 
answer setting up lack of considera¬ 
tion.—Straus V, Kurras, 8 N.T.S.2d 
236, 264 AppJ>iv. 682. 

32. Ga.—^Humphreys v. Bush, 46 S. 

B. 911, 118 Ga. 628. 
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fore defendant, recognizing his obligation, made 
presents to plaintiffs wife far exceeding the value 
of the board as charged, and that, *while the child 
was with plaintiff, defendant paid for its clothes 
and other necessaries.^^ 

. Where a minor child sues as a third party bene¬ 
ficiary of a contract between the parents for the 
support of the child, and the parent sets up a breach 
as a defense, such breach must be alleged with 
particularity in order to prevent the entry of sum¬ 
mary judgment^^ 

Issues, proof, and variance. The general rules 
regulating issues, proof, and variance in civil ac¬ 
tions ordinarily control in actions or proceedings 
against parents relating to the support of their 
children,*^ jn the absence of a statutory require¬ 
ment, it is not necessary in a statutory proceeding 
to compel a parent to support his child to show 
that the child is in actual want or is likely to be¬ 
come a public charge.^® Where an action to re¬ 
cover for necessaries is based on an express agree¬ 
ment to pay therefor, there can be no recovery ex¬ 
cept on proof of such an agreement,®^ unless the 
answer admits it.®® Ratification by the parent of 
acts of the child in procuring necessaries will not 
be considered unless pleaded.®® 

g. Evidence 

(1) In general 

(2) Admissibility 

(3) Weight and sufficiency 

(1) In General 

The general rules of evidence In civil actions ordi¬ 
narily apply In actions or proceedings against a parent 
relating to the support of his child. 

- In actions or proceedings against a parent relat¬ 
ing to the support of his child, the general rules 
governing evidence in civil actions usually are ap- 

33. Pa.—McLaughlin v. McLaughlin, 

28 A. 302, 15S Pa. 489. 

34 . Pa.—^Bckles v. Sharp, 44 Pa. 

List. & Co. 18. 

35. N.T.—Harcourt v, Bnnis, 8 N.Y. 

, S. 194, .67 N.T.Super. 423. 

38. N.Y.—^In re Bheldon, 290 N.Y.S. 

80, 248 App.Div. 423—Meyers v. 

Meyers, 8 N.Y.a2d 262, 169 MIsc. 

860-^Sander8on . v. Sanderson, 267 
N.Y.S. 410, 149 Mlsc. 88—La Rocca 
V. La Rocca, 259 N.Y.S. 669,. 144 
^sc. 737. 

a7. N.Y.—Harcourt v. Bnnla, 8 NiY. 

S. 194, 67 N.Y.Super. 423. 

38^ Pu^o Rico.—Clonzdles V. Per- 
ndndez^ 29 Puerto Rico 926. 

39. Pa.—WanamaJcer v. Lipps, 8 P«u 
DiSt. & Co. 451. 


plicable.4® In an action or proceeding against a 
parent to compel him to support his children, the 
burden is on complainant to prove that the parent 
has refused to furnish the necessary money for their 
support, maintenance, and education.^ ^ A mother 
invoking the court's power to order support for a 
child in her custody outside the state must estab¬ 
lish that the child is being supported by her under 
suitable circumstances,^® Where a petition is filed 
on behalf of a child in a statutory proceeding to 
compel the parent to support his child, it must be 
assumed that it raises a question which must be 
solved in the light of family relationships.^® Under 
some statutes a respondent shall, prima facie, be 
presumed to have sufiScient means' to support his 
child.‘*4 On a parent's application to dismiss the 
petition in a statutory proceeding to compel him 
to support his child on the ground that the court 
lacks jurisdiction, it will be assumed that, had the 
court jurisdiction, an order for suitable support can 
be met by the parent.^® 

The burden is on one claiming to recover against 
a parent as for necessaries furnished the child to 
establish either an express or implied contract by the 
parent to pay for them.^® So one who seeks to hold 
a parent liable for articles furnished' to the child 
without the parent's authority or consent must show 
that the articles were necessaries,^^ and that the 
parent failed to supply them.^® A person attempt¬ 
ing to hold the father liable for necessaries fur¬ 
nished his child while in the custody of the mother 
who had abandoned the father's house must show 
that the' mother was justified in taking the child 
away.^® In an action by the wife against the hus¬ 
band for money expended for the support of the 
children over and above the payments made by 
the husband to her pursuant to an order in a crim¬ 
inal proceeding, the burden is on the husband to 
establish that the sum awarded in the criminal pro- 

44. N.Y.—Helman v. Helman, 74 N. 

Y.S.2d 310, 190 Misc. 991r->Lina4o 
V. Linado, 16 ,N.Y.S.2d 670, 172 
Misc. 782. ... 

45. N.Y.—MaUlna v, Melina, 4 N.Y. 
S.2d 27, 167 Misc. 343. 

4€L N.Y.—Ogle V. Ogle, 24 N.Y.S. 

2d 926, 176 Misc. 66L 
46 C.J. p 1272 note, 27. 

47. Mo.—Gately Outfitting Co. 

Vinson, App., 182 S.W. 133* 

46 C.J. p 1272 note 28. 

48; Me.—Dyer v. Helson, i08 A. 161, 
117 Me. 203. 

46 C.J, p 1272 note 29. - 

49. Mich.—Hyde v. xleisenring, 66 
1 N.W. 636,, 107 Mich, 490., : 


40. N.Y,—Johnson v. Johnsdn, 80 
N,Y.S,2d 766, 198 Misc. 391—Anon¬ 
ymous V. Anonymous, 24 N.Y.S;2d 
613. 

4L ni.—People V. Shine, 271 IlLApp. 
479. 

Payment under former order , 

In mother’s proceeding against far¬ 
ther for support of cmidren, fact 
that father asserted payment of al¬ 
leged arrears under former order did 
not relieve mother of bearing btirden 
of proof after shifting burden to fa¬ 
ther to prove his assertion.-^6hnson 
v.-Johnson, 80 N.Y.S.2d 766r 193 Misc. 
391. ' ^ 

48. N.Y.^—Adams v. Adams,- 68 N.Y. 

S.2d 294, 272 App.Div. 29, 

48. N.Y.—^Doe v. Doe, 30 N.Y.S.2d 
141, 177 Misc. 165. . 
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ceeding was cither ample for the support of the 
children or was all that he could reasonably afford 
to pay.®® 

Where an infant having no guardian and living 
with his mother attends a school, it will be presumed 
that he was sent by the mother, and she is liable for 
the tuition.®^ 

Incapacity of adult child. The burden of showing 
that an adult child is in such a feeble and depend¬ 
ent condition physically or mentally as to be unable 
to support himself rests on him who alleges it.®2 

Emancipation or marriage of child. Where de¬ 
fendant claims that his son, for whose board the 
action is brought, had been emancipated at the 
time the board was furnished, the burden is on him 
to prove that fact®® As affecting a father’s lia¬ 
bility for support of his child under a separation 
agreement, it may not be assumed that the marriage 
of the child caused the need for support to disap¬ 
pear.®^ 

(2) Admissibility 

In an action to recover from a parent for the sup¬ 
port of, or for necessaries furnished to, a child, compe¬ 
tent, relevant, and material evidence is admissible. 

In an action to recover from a parent for the 
support of, or necessaries furnished to, a minor 
child, competent, relevant, and material evidence 
is admissible.®® Where a mother living with her 
child in another state petitions for support of the 
child by the father, the father may introduce evi¬ 
dence that the child is not being maintained by 
the mother in a suitable environment®® In a pro¬ 
ceeding to compel a parent to support his child, 
a separation agreement providing for the support of 
the child is admissible on the question of the par¬ 
ent’s Hnancial ability at the time of the execution 
of the agreement, to be considered with other evi¬ 
dence bearing on his present fin?uicial ability.®^ 


In an action by the wife to compel the husband 
to support the children, testimony concerning the 
wife’s earning capacity is properly excluded.®® 

Evidence as to the circumstances of the father 
is admissible to determine whether the articles fur¬ 
nished corresponded with his position in life and 
his duty to his children;®® but, until it is shown 
that the parent has failed to furnish necessaries 
for the child, evidence of the parent’s pecuniary 
condition is inadmissible.®® The parent may show 
declarations of plaintiff tending to establish plain¬ 
tiffs knowledge that the child had no authority to 
make the purchases for which recovery is sought 
On the question whether the parent impliedly agreed 
to pay for medical services furnished his child, 
direct testimony that plaintiff supposed that the 
father would pay is competent evidence of plaintiffs 
understanding.®® On the other hand, it has been 
held that, in an action to recover for the support 
of defendant’s child, where it is charged by the 
court that the law imposes a legal obligation on de¬ 
fendant to pay for the keeping of his child, evidence 
as to what plaintiff said as to whether he expected 
compensation for the support of the child is immate¬ 
rial.®® 

Ratification by parent Evidence that defendant 
permitted his son to bring home some of the ar¬ 
ticles purchased from plaintiff may be considered 
on the question of ratification by defendant of his 
son’s purchase.®® However, evidence as to the 
father’s silence with respect to a bill made out 
to him, but mailed to the son and not brought to 
the father’s attention before suit, is not admissi¬ 
ble to show ratification.®® 

Value of necessaries. Evidence of the standing of 
the father and the expectancy of the child is not 
admissible on the question of the value of board and 
care furnished to the child, payment for which is 
sought to be enforced against the father.®® 


50. N.T.—Welch v. Welch. 26 N.Y.S. 

2d 888, 261 App.Dlv. 871. 

61- Ala.—TUton v. Russell, 11 Ala. 
497. 

52. Pa.—^Mt. Pleasant Overaeers of 
Poor V. Wilcox, 2 Pa.Dist 628, 12 
PaCo, 447. 

Support of adult Children see supra 
I 17. 

63. N.C.—Holland v. Hartley, 88 S. 

E. 507, 171 N.C. 876. 

54. Seventeen-year-old daughter 
Cal.—Hamper v. Waldon, 112 P.2d 1, 
17 Cal.2d 718. 

65. Qa.—Horton v. Horton, 164 S.E. 
365, 170 Ga. 766. 

m,—See De Tamowshy v. Walker, 
191 I11.APP. 610. i 


I N.T.—^Adams v. Adams, 68 N.Y.S.2d 
1 -. 294. 272 App.Dlv. 29. 

46 C.J. p 1272 note 35. 

Svidenoe held inadmisslhle 
I Iowa.—^Perry Auto Co. v. Mainland, 
294 N.W. 281, 229 Iowa 187. 

Mo.—White v. White, App., 180 S.W. 
1004. 

56. N.Y.—Adams V. Adams, 68 N. 
Y.S,2d 294,. 272 App.Div. 29.. 

67- N.Y.—Sanderson v. Sanderson,, 
267 N.Y.S. 410, 149 Misc. 88. 

68 . Ga.—^Horton v. Horton, 154 SiSL 
865, 170 Ga. 766. 

59. Tenn.—Roths v. Roths, 8 Tenu. 
Civ.A 667. 


Win—^McGoon v. Irvin, 1 Finn. 626, 
44Am.D. 409.. 

ea Conn.—Conboy v. Howe, 22 A. 
85, 59 Conn. 112. 

61. Mass:—Green v. GotUd, 8 Allen 
466. 

62. N.H.—McConnell v. Lamontagne, 
184 A. 718, 82 NJBE. 423. 

63. Iowa.—^Dutton v. Seevers, 56 N. 
W. 898, 89 Iowa 802. 

6 ^ Conn.—Conboy v. Howe, 22 A. 
85, 59 Conn. 112. 

65. Mass.—Stimpson v. Hunter, 125 
N.B. 156, 234 Mass. 61, 7 AJLuIL 
1067. 

66 . Mich.—Liesemer v. Burg, 68 N. 
W. 999, 106 Mich. 124. 
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On preliminary application for counsel fees, etc,, 
pendente lite, in a suit by an adult child against 
his parents for maintenance, evidence of the par¬ 
ents' ability to contribute to complainant's support 
is admissible.®^ 

(3) Weight and Sufficiency 

The general rules governing the weight and suffi¬ 
ciency of the evidence in civil actions ordinarily are con¬ 
trolling in actions or proceedings relating to the support 
of children. 

The rules as to the weight and sufficiency of 
evidence in civil actions generally ordinarily apply 
in actions or proceedings to compel a parent to 
support his child,®® or to recover on a contract for 
the support of a child,®® or to recover money ex¬ 
pended for support of the child or for necessaries 
furnished to the child.*^® Where an express prom¬ 
ise to pay for necessaries is alleged, it must be 
proved by direct evidence,*^! but an implied promise, 
from its very nature, may be shown by indirect 
evidence.^® Slight evidence will support an alle¬ 


gation of a promise by a parent to pay for the sup¬ 
port of his child or for necessaries furnished to 
it;73 and the fact that a father had made a con¬ 
ditional promise to pay a debt contracted by his 
minor child is evidence of a previous authority 
to the child to contract the debt'^^ A statement 
by a person causing injury to the child that he would 
pay for the medical services furnished the child 
does not authorize the inference that he contracted 
for such services and made himself liable to those 
furnishing the services and that the obligation to 
pay therefor was his and not the obligation of the 
child's father.75 

Where the wife sues the husband to recover the 
difference between the amount expended on the 
children and the amount paid her by the husband 
under a support order in a disorderly conduct pro¬ 
ceeding, the payment of the amount under the sup¬ 
port order is some evidence of what the husband 
has done in discharge of his duty to support the 
children; but it does not establish either that such 


67. Cal.—Paxton v. Paxton, 89 P. 
1083. 150 Cal. 667. 

68. N.T.—Sternau v. Sternau, 71 N. 
Y.S.2d 34, 189 Misc. 856. 

46 C-T. p 1273 note 46. 

Preponderance of evidence is nec¬ 
essary to establish right to support. 
—Johnson v. Johnson, 80 N.Y.S.2d 
766, 193 Misc. 391—Sternau v. Ster¬ 
nau. 71 N.Y.S.2d 34, 189 Misc. 856. 

Bvldence of support of o3illd by 
mother 

Fact that custody of minor chil¬ 
dren was awarded to mother by di¬ 
vorce decree obtained by her in ac¬ 
tion in another state in which father 
evidently did not appear was some 
evidence that children were being 
supported by mother under suitable 
circumstances as a condition to ap¬ 
plication by mother for order reguir- 
ing father to provide for their sup¬ 
port, but it was not conclusive.— 
Adams V. Adams, 68 N.Y.S.2d 294, 
272 AppJDiv- 29. 

Zlvlden.ce held snlttoient 

(1) To warrant order for support. 
—Dunbar v. Dunbar, 77 N.Y.S.2d 686, 
191 Misc. 236—^Linado v. Linado, 15 
N.Y.S.2d 570, 172 Misc. 782. 

<2) To establish that child was a 
‘‘^neglected child** within statute al¬ 
lowing proceeding for support of 
neglected children.—Sanderson v. 
Sanderson, 267 K.Y.S. 410, 149 Misc. 
88 . 

<3> To warrant finding that moth¬ 
er's earning capacity was sufficient 
fo enable her to contribute weekly 
toward child's support.—In re Ford, 
9 N.Y.S.2d 932, affirmed 24 N.T.S.2d 
871. 260 App.Div. 950. | 


Svidence held insufficient 

(1) To warrant order for support. 
—Rich V. Rich. 171 A. 615, 12 N.J. 
Misc. 310. 

(2) To show abandonment of chil¬ 
dren.—^Dash V. Dash, 80 N.Y.S.2d 336. 

(3) Where wife voluntarily left 
husband, took children with her, and 
refused to return to her husband's 
home, although he had importuned 
her to do so, and children were not 
suffering from want of proper care, 
judgment of children's court direct¬ 
ing husband to contribute to chil¬ 
dren's support was not justified.— 
In re Sheldon, 290 K.Y.S. 80, 248 App. 
Div, 423. 

(4) To establish physical or men¬ 
tal disability of child or other ex¬ 
ceptional circumstances within the 
Domestic Relations Court Act which 
would require that father support 
child beyond his seventeenth birth¬ 
day anniversary.-^ohnston v. John¬ 
ston, 41 N.Y.S.2d 559, 180 Misc. 741. 

(5) To establish that father was 
in arrears under previous order.— 
Johnson v. Johnson, 80 N.Y.S.2d 766, 
193 Misc. 391. 

69^ jBvidenoe held insuffident 
Ky.—Cawthon v. Jones, 42 S.W.2d 
498, 240 Ky. 380. 

7a Mass.—Fennell v. Russell, 184 
N.F. 675, 282 Mass. 67. 

Mich.—^Haines v. Haines, 278 N.W. 

104, 283 Mich. 379. 

46 aJ. p 1273 note 46. 

Svideuoe held snffloient to warrant 
recovery 
(1) In general. 

m.— Charbonneau v. Norton, 263 HI. 
App. 341. 


Mo.—^Mooney v. Huddleston, App., 18 
S.W.2d 1087. 

N.Y.—Welch V. Welch, 25 N.X.S.2d 
838, 261 App.Div. 871. 

46 CJ. P 1273 note 46. 

(2) For medical services. 

Ill.—^Young V. Buell,. 175 Ill.App. 301. 
Mo.—^Des Mond v. Kelly, 146 -S.W. 99, 
163 Mo.App. 205. 

NJEI.—^McConnell v. Lamontagne, 184 
A. 718, 82 N.H. 423. 

(3) For maintenance of children by 
father's sister.—^Elippen v. ICippen, 21 
N.B.2d 906, 301 ni.App. 178. 

(4) For maintenance of children by 
father's sister-in-law. 

Mich.—^Haines v. Haines, 278 N.W. 
104, 283 Mich. 379. 

Minn.—^Knutson v. Haugen, 254 N.W. 
464, 191 Minn. 420. 

Zlvldenoe held injniffioleiit to support 
recovery 

(1) In general.—Stimpson v. Hunt¬ 
er, 125 N.B. 156, 234 Mass. 61, 7 A.Ii. 
R 1067—46 aJ. p 1273 note 46 [c]. 

(2) For maintenance of child by 
deceased mother’s aunt.—^Fennell v. 
Russell, 184 N.B. 675, 282 Mass. 67. 

71. N.Y.—Chilcott v. Trimble, 15 
Barb. 502. 

72. Ark.—Johnson v. Mitchell, 260 Si 
W. 710, 164 Ark. 1. 

46 O.J. p 1273 note 48. 

73. N.J.—^In re Ganey, 116 A. 19, 93 
N.J.Bq. 389. 

46 C.J. p 1273 note 49. 

74. Ga.—^Brown v. Deloach, 28 Qa. 
486. 

76. Ga.—^Blue Ridge Park Nurseries 
V. Owen, 152 S.B. 485, 41 Gd-App. 
98. 
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amount is ample for the support of the children or 
is all that he can reasonably afford to pay.*^® 

To whom credit extended. In order to establish 
liability on the part of the parent for necessaries 
furnished to the child, the evidence must be suffi¬ 
cient to show that credit was extended to the 
father.*^*^ The father’s acceptance of medical serv¬ 
ices to his child and his subsequent recognition of 
the obligation by partial payment, coupled with 
the legal duty resting on the father to provide nec¬ 
essary services, are circumstances sufficient to sup¬ 
port a finding of a contractual obligation on the 
part of the fatherWhere, in an action against 
a father for necessaries furnished his minor child, 
it is shown that plaintiff gave receipts to the child 
in his own name and made out bills for the bal¬ 
ance against the child, such facts, if not explained, 
are conclusive that the credit was given to the in¬ 
fant and not to the parent.79 

Necessity of written account. One suing to re¬ 
cover for necessaries furnished defendant’s child 


may recover on proving the amount expended, al¬ 
though he had kept no written itemized, account®^ 

h. Trial 

In accordance with the usual rules governlnji trials 
in civil actions. In an action or proceeding relating to the 
support and maintenance of a child, disputed questions of 
fact are to be determined by the jury under proper ln« 
structions from the court. 

General rules governing the trial of civil actions 
ordinaril}' are applicable in actions or proceedings 
relating to the support and maintenance of a child.*^ 
Accordingly, where the facts are disputed, the 
question of the parent’s liability is for the jury.^^ 
However, the court need not and should not sub¬ 
mit an issue which is without evidence to support 
it.88 

Instructions, The general rules governing the 
necessity and propriety of instructions in civil ac¬ 
tions are applicable to actions against a parent for 
necessaries furnished to the child In accord¬ 
ance with these rules instructions which are mis- 


76. N.T.—Welch v. Welch, 26 N.T.S. 
2d 838, 261 App.Div. 371. 

77. Evidence held snfflcient 

Fact that father procuring: surgeon 
for appendicectomy on Infant was 
not acting as infant's agent showed 
father's liability and infant's nonlia¬ 
bility.—^Mackey v. Schreckengaust, 
Mo.App., 27 SW.2d 752. 

78. Tenn.—^Foster v. Adcock, 30 S. 
W.2d 239, 161 Tenn. 217, 70 A.L..R. 
569. 

76. N.T.—^Bartels v. Moore, 9 Daly 
235. 

46 C.J. p 1273 note 61, 

80. Mo.—Waller y. Mortz, App., 294 
S.W. 420. 

46 C.J. P 1273 note 62. 

81- Pa.—^Brown v. Brown, ConouPl., 
42 La.ck.Jur. 113. 

Adjournment 

Where parties while married elect¬ 
ed to proceed in family court divi¬ 
sion of domestic relations court of 
city of New York to enforce rights 
of child of parties for support, and 
an order for support of child was 
made, and parties were subsequently 
divorced, no adjournment of proceed¬ 
ing in family court division on peti¬ 
tion of former wife to enforce rights 
would be granted former husband to 
permit him to proceed on an applica¬ 
tion to supreme court for modifica¬ 
tion of oi^er made in divorce action 
providing for support of child,—Pin¬ 
to V. Pinto, 91 N.Y.S.2d 124. 
ZTeoessity of proof 
Where liability of father for sup¬ 
port of minor daughter and extent of 
such liability and amount of at¬ 
torney's fee to he allowed were de¬ 


pendent on facts, rendering of final 
judgment by trial court requiring fa¬ 
ther to make monthly payments for 
support of minor until minor should 
reach age of eighteen and an at¬ 
torney's fee without having heard 
proof thereof in support of allega¬ 
tions in petition was error.—^Ross v. 
Ross, Okl., 203 P.2d 702. 

Eeheazing or new trial 

(1) Where support order for child 
was justified on father's admission 
of his weekly earnings, on father's 
subsequent contention that he was no 
longer employable, his remedy was 
not rehearing or new trial, but a 
petition for modification of order in 
light of changed circumstances.— 
Bentley v, Bentley, 78 N.Y.S.2d 494. 

(2) Modification of order see infra 
subdivision 1 (2) of this section. 

82. ni.—See De Tarnowsky v. Walk¬ 
er, 191 HLApp. 610. 

Mo.—Arcade Clothing Store v, Ed¬ 
wards, App., 66 S.W.2d 791. 

46 C.J. p 1273 note 66. 

Express or implied, promise or aiu 
thority 

Whether there was express or im¬ 
plied authority or promise by the 
parent to pay for necessaries or sup¬ 
port is a question for the jury.—Ar¬ 
cade Clothing Store v. Edwards, su¬ 
pra—46 C.J. p 1273 note 66 [al. 

What are necessaries 

(1) Whether particular services or 
articles furnished to the child were 
necessaries is a question for the 
jury.—Osborn v, Weatherford, 170 
So. 96, 27 AlaApp. 268—46 C.J. p 1273 
note 56 [b]. 

(2) Whether tuning of piano at re¬ 
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quest of minor daughter taking piano 
lessons constituted necessary was 
question for jury.—Sisson v. Schultz, 
232 N.W. 268, 251 Mich, 663. 

(3) Evidence presented question 
for jury as to whether seventeen- 
year old girl who was charged with 
criminal offense was justified in dis¬ 
missing attorney father had selected 
for her and In retaining an attorney 
of her own choice, in such attorney*» 
action to hold father liable for serv¬ 
ices on ground that they constituted 
necessaries.—Grlston v. Stousland, 66 
N.T.S.2d 118, 186 Mlsc. 201. 

83. S.D.—Shirley v. Madsen, 218 N. 
W. 601, 52 S.D. 43. 

46 C.J. p 1274 note 57. 

Evidence held Insnflolent to warrant 
submission to jury 
S.D.—Shirley v. Madsen, supra. 

46 C.J. p 1274 note 57 [bj. 

84. Okl.—^Little V, Wilson, Holt & 
Troutman, 1 P.2d 643, 150 Okl. 242. 

46 C.J. P 1274 note 59. 

Xnstmctions held correct or improp¬ 
erly refused ■ 

Mass.—^Barry v. Sparks, 27 N.B.2d 
728, 306 Mass. 80, 128 A.L.R. 983. 

46 C.J. p 1274 note 59 Ca]. 

Instructions held erroneous or prop¬ 
erly refused 

(1) Instruction was erroneous as 
authorizing tradesman to recover for 
necessaries furnished minor merely 
by virtue of minority.—^Little v. Wil¬ 
son, Holt & Troutman, 1 P.2d 643, 
160 Okl. 242. 

(2) Other instructions held errone¬ 
ous or properly refused see 46 C.J. 
p 1274 note 59 [b]. 
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kajdiiig,85 or which are inapplicable or ignore^^ 
facts in issue, are erroneous. 

Special interrogatories. Refusal to submit to the 
jury special questions requested by defendant is 
not error where such questions relate to subjects 
covered completely by other questions.^^ Likewise, 
it is not error to refuse to submit questions not per¬ 
tinent to the case.s® In an action on an oral con¬ 
tract to recover compensation for rearing a child, 
an answer of the jury to a special question, that 
plaintiff and his wife took the child into their home 
without expecting or intending to be paid for its 
care, but with the expectation of defendant’s help in 
supporting the child, is not in conflict with answers 
to other special questions in favor of plaintiff.^0 

L Deteimination, Judgment, or Decree 

(1) In general 

(2) In actions to compel support of chil¬ 

dren 

(1) In General 

The general rules governnig Judgments, decrees, and 
orders ordinarily apply In actions or proceedings against 
a parent relating to the support of his children. 

General rules regulating judgments, decrees, and 


orders ordinarily apply in actions or proceedings 
against a parent relating to the support of his 
children.^1 The judgment in an action against 
the parent for necessaries furnished to a child must 
conform to the findings.®^ 

In an action against a father for breach of con¬ 
tract to support his child, the court may direct 
summary judgment for plaintiff and an assess¬ 
ment of damages where the answer admits the alle¬ 
gations of the complaint.^3 

(2) In Actions to Compel Support of Chil¬ 
dren 

in a proceeding to compel a parent to support his 
child, the general rules governing judgments, decrees, 
and orders ordinarily are applicable. 

In actions or proceedings against a parent to 
compel him to support his children, the general rules 
governing judgments, decrees, and orders ordi¬ 
narily are applicable.®^ The judgment, decree, or 
order must conform to existing statutory require- 
ments.®5 No order for the support of the child 
will be entered against a parent who has regularly 
and properly contributed to the child’s support.®® 
The order for the support of the child may be with¬ 
out prejudice to the right of the parties to pro¬ 
ceed in other courts for the determination of mat- 


86. HI.—Bradley v. Keen, 101 HI. 
App. 519. 

46 C.J. p 1274 note 60, 

86. HI.—^Bradley v. Keen, supra. 

87- HL—^Bradley v. Keen, supra. 

BBn Kan.—^Rockwood v. Stubenhofer, 
239 P. 993,119 Kan. 307. 

Special interrogatories generally see 
the C.J.S. title Trial § 526 et seg., 
also 64 C.J. p 1112 note 20 et sea. 

89. Kan.—^Rockwood v. Stubenhofer, 

’ supra, 

90. Kan.—^Rockwood v. Stubenhofer, 
supra- 

91. Hass.—^Bisbee v. HcManus, 118 
NM. 192, 229 Hass. 124. 

92. Hass.—^Bisbee v. HcManus, su- 
, pra. , ■ • 

46 C.J. P 1274 note 69. 

^ N.T.—Simpkihison v. UTeumuller, 
300 N.Y.S. 789, 252 App.I>lv. 625. 

94. N.T.—Schacht v, Schacht, 58 N. 
T.e.2d 54. 

Fa.—^Morgan v. Wahl, Com.PI,, 83 
I>el.Co. 364. 

l^lsmissal where mother aaid ohUd 
BonreMd^ts 

Where validity of foreign divorce, 
giving mother custody of chUd but 
not providing for support, ^wka doubt¬ 
ful, and father offered to teke and 
support child, but mother objected to 


having father take or see child on 
dubious ground that father drank, 
and represented that her second hus¬ 
band was amply able to support child 
but sought to obtain support from 
father, court would not brand the 
father as undutiful, but dismissed 
the case, leaving remedy of resort to 
welfare authorities of state in which 
child, his mother, and stepfather 
were located, who in turn could seek, 
reimbursement from persons legally 
liable.—In re Hobdell, 57 N.T.S.2d 68. 
Bntry 

Where a judgment respecting sup¬ 
port of an infant was signed in pro¬ 
ceedings between Sts parents, and 
defendant refused to enter judgment, 
and entry thereof was Important to 
fix date from which time. to appeal 
would be computed, plaintiff coUld 
cause judgment to be entered If der 
fendant did not do so.—^Darvick v. 
D^ck, 36 N.Y,S.2d ,68. 

Betaining cause on docket 
- Where minor children, who sought 
to recover both past and future sup¬ 
port from father, were not entitled 
to past support, cause should be re¬ 
tained on docket to determine rights 
of children for future support.—^Bry- 
aht V. Bryant, 192 S.H. 864, 212 
C. 6. 

^^servod Oe&eraHy^’ 

(1) Where family court, in re¬ 
sponse to wife's petition, had entered 
a t^porary or.der requiring husband 


to pay a designated sum a week for 
support of child, but thereafter wife 
brought an action for sepcuration in 
the supreme court which in response 
to wife's motion for alimony directed 
that no allowance be made condi¬ 
tioned on husband's continuing to 
pay the designated sum per week, 
proceeding in the family court woiild 
be marked **Reserved Generalist and 
any book, arrears on temporary order 
payments would be canceled, without 
prejudice to wife's right to collect 
under supreme court order the sum 
each week.—Sternau v, Stemau, 71 
N.Y.S.2d 84, 189 Misa 866. 

(2) Where separation action was 
brought in supreme court by wife 
after husband had been ordered by 
the family court in support proceed¬ 
ings to make specified weekly pay¬ 
ments, if in. the separation action a 
judgment were rendered In favor of 
wife and husband oirdered therein to 
pay a specified sum tb tlae wife or. 
for child, or both, as alimony or 
maintenance, and thereupon failed to 
do so, proceeding in the family court,, 
marked ‘‘Reserved ^nerally," .might 
be reopened pursuant and., subject to 
the Domestic Relations Cowl Act.— 
Sterhau V. Sternau,-supra. 

95. N.T.—Schacht Schacht,- 58 

- Y.S.2d 54. 

96. Njr.—X-lfshiti; Y, Lifshitz, 398 

N.T.A h?, .249;AapJ)lTt. 869. 
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ters which have not been adjudicated in the sup¬ 
port proceeding,^*^ 

Where, under statute, the proceeding for the 
child’s support is brought in a court of limited ju¬ 
risdiction, the order must be within the framework 
of the legislative grant.®® In the absence of stat¬ 
utory authority, a court of limited jurisdiction may 
not, in a statutory proceeding to compel support 
of a child by a parent, enforce the provisions of a 
separation agpreement dealing with the support of 
a child,®® even though such provisions have been 
incorporated in a foreign decree divorcing the par¬ 
ents,^ or grant the equivalent of a money judg¬ 
ment for past expenditures.® However, where au¬ 
thorized by statute, the court may enter an order in 
favor of ^e wife for the past support of the chil¬ 
dren.® 

In an action by a child brought by the child’s 
mother to require the father to support the child, 
the trial court may properly require payment to 
be made directly to the child where there is noth¬ 
ing to indicate that the child is incompetent to 
manage the expenditure of the support money.^ 

Custody and visitation. In the absence of stat¬ 


utory authority, the question of custody of the 
child may not be determined as an incident to a 
statutory support proceeding in a court of limited 
jurisdiction,® but under statutory permission the 
court may make provisions for visitation.® 

Operation and effect of judgment or order. A 
decree against a father for the support and mainte¬ 
nance of his children adds nothing to his obliga¬ 
tion to support them, but only provides for the en¬ 
forcement of such duty.*^ 

Pursuant to statute or rules of practice, the or¬ 
der for the child’s support may be made retroac- 
ti^re to the date of the filing of the petition® or to 
the date of the initial hearing.® 

Enforcement. An order in a statutory proceed¬ 
ing for a child’s support directing the parent to 
make payments for the support of the child may 
be enforced in the manner provided for by the stat¬ 
ute,i® and it has been held that the statutory meth¬ 
od is exclusive.^^ Where the proceeding is in 
equity, enforcement may be by such processes as 
are customary in courts of equity.^® Where the 
proceeding is in rem against an absent parent as 
authorized by statute, the court may enforce pay- 


97. HalbeaB corpus prooeedina for 
ctiiia’s custody 

N.Y.—^Morgran v. Morgan, 76 N.Y.S. 

2d 356, 191 Hisc. 53. 

Action to attadk validity of snarriage 
N.Y.—fPeiraro v. Ferraro, 77 N.Y.S. 
2d 246, 192 Misc. 484. 

98* N.Y;—^Mooney v. Mooney, 66 N. 
Y.S.2d 119, 187 Misc. 789—John¬ 
ston V. Johnston, 81 N.Y.S.2d 126, 
177 Misc. 618—Schacht v. Schacht 
68 N.Y.S.2d 64. 

Mother rearing child ou extravagant 
scale 

Whether a sixteen-year-old chiMfs 
‘mother, who had been awarded cus- 
^dy of child under a JTevada decree 
of absolute divorce incorporating hv 
reference a separation agreement re¬ 
quiring the father to contribute to 
child's, support rwing child on 
an extravagant 9^6 was to be set¬ 
tled in ‘ Nevada court under decree, 
which provided that the court re¬ 
served jurisdiction over child during 
Its minority to maJce any further or¬ 
ders deemed equitable, rather than, 
in mother's proceedings against the 
father in family court division of the 
domestic relations court for an order 
requiring him tb contribute to child's 
support—Johnstdh v. johiiston, 31 
N.Y.S.2d 126, 177 Misa 618. ‘ 

99. N.Y.—Tell V. Tell, 65' N.Y.S.2d 
94. 

%. N.Y--^ohnston v. Johnston, /41 
N.Y.S.2d 659, 18.0 Misc. 741-Htohn- 


ston V. Johnston, 81 N.Y.S.2d 126, 
177 Misc. 618. 

Support of children after foreign de¬ 
cree of divorce see Divorce § 329 
b. 

8. N.Y.—Schacht v. Schacht 68 N. 
Y.S.2d 54. 

3. Pa.—^Flohr v. Flohr, 68 Pa.Dist. & 
Co.,. 359, 66 Montg.Co. 176. 

4. D.C.—Simonds v. Simonds, 154 P. 
2d 326, 81 TT.S.App.D.0. 60. 

5. Domestio relations oourt' 

N.Y.—Zunder v. Zunder, 62 N.Y.S.2d 

776, 187 Mlsa 657—Anonymous v. 
Anonymous, 18 N.Y.S.2d. 806, 173 
Misc. 679—^Berman v* Berman, 8 
N.Y.S.2d 499, 169 Misc. 921. 

Custody and visitation generally see 
supra 9§ 5-*18u 
Order of protection 
N.Y.—^Brdwn v. Brown, 84 N.Y.S.2d 
469. 

6. CdiiXd not subject of support pro¬ 
ceeding 

In proceeding by mother for sup¬ 
port of a child in her custody, the 
family was before.the domestic, re¬ 
lations court so as to empower court 
to provide for visitation by mother 
of another child in custody of fa-, 
then although petition was ihade on¬ 
ly on behalf of the first child, as 
against claim that court was empow¬ 
ered only to provide for visitation If 
child was before court, since peti¬ 
tion filed on behalf of child raises 
question which must be solved In 
light of family relationships, and. 


right of a mother to visit her child 
is a valuable privilege recogrnized by 
law.—Doe v. Doe, 30 N.Y.S.2d 141, 
177 Misc. 165. 

Visitation denied without prejudice 
N.Y.—^Zunder v. Zunder, 62 N.Y.S.2d 
776, 187 Misc. 657. 

7- W.Va.—^Bobinson'V. Robinson, 50 
•S.B:2d 465. - - - 1 

8. N.Y.—Cannon v. Cannon, 72 N.Y. 
S.2d 225, 190 Misc. 677. 

9. N.Y.—^Zunder v. Zunder, 62 N.Y.S. 
2d 776, 187 Misc. 557—Schacht v. 
Schacht, 62 N.Y.S.2d 488. 

Itt. N,Y.—Reid v; Reid, 10 N.Y.^. 

2d 916, 170 Misc. 719. 

Pa.—^Plohr V. Flohr, 68 Pa.Dlst. & Co. 
359, 66 Montg.Co. 176.* 7 ^ 

11. Action of debt 

Where a statute provides that a 
violation of the order sMl be pun¬ 
ishable either, as a misdemeanor, or 
as a contempt of court, an action of 
debt in another court will not lie.:— 
Reid V, Reid. 10 N.Y.S.2d 916, 170 
Misc. *719. 

12. i^e of realty of fa^er 
Where husband disappeeredf and 

..wife brought suit for support of her¬ 
self and minor children apd.^ /iiave 
.receiver appointed to continue hus- 
haud'e business, thert^^bz'^ uf 

the instance of wife, and minor ichil- 
dren, court authorized i^de of hus¬ 
band's business reeaty, it 

not necessary to sell the realty m in 
a Judicial ssle.—^Matheson v. MoCor- 
mac, 195 S.F1 122, 136 S.C. 98. . > 


717 



§20 


PARENT AND CHILD 


67 aj.s, 


ment of the support order from the proceeds of 
property of the parent within the jurisdiction.^^ 

A child may invoke the enforcement of one of 
two orders for his support in different courts but 
is not entitled to the benefit of both awards.^^ 
Where the order for the child’s support does not 
identify the person to whom payment is to be made, 
the mother of the child in an action of debt to en¬ 
force the order must show that she is the creditor.^® 
The mere commencement of a separation suit by 
the father against the mother after she has secured 
a support order for the child does not oust the 
court of jurisdiction to compel the father to com¬ 
ply with the order for support.^® 

In a proper case the parent may be adjudged 
in contempt for his failure or refusal to comply 
with the order.17 Present ability to pay the sum 
allowed is essential to the validity of a contempt 
sentence.^® When authorized by statute, a writ 
of seizure may be issued.^® 

Where the wife recovers a judgment for the sup¬ 
port of the children and a deed of separation, which 
is made a part of the judgment, is executed to car¬ 
ry into effect the provisions and stipulations of^i 
the judgment, and a bond is given to insure per¬ 


formance, the judgment, deed of separation, and 
bond, being interrelated, must be construed to¬ 
gether.^® 

Security. When authorized by statute, the court 
may exact security from the parent for future 
compliance with a support order for the child,2i 
and, pursuant to statute, an order may be made 
on the comptroller or the disbursing officer of any 
pension fund to deduct regularly from the parent’s 
salary, compensation, or pension sufficient moneys 
to comply with the order of the oourt .22 

Duration and termination of allowance. The 
order for the child’s support can continue for no 
longer period of time than is fixed by statute.23 
The order terminates when the child reaches the 
age fixed by the statute^^ and without an affirm¬ 
ative application for termination.^® Under per¬ 
missive statute, the order may be continued beyond 
the time when the child reaches the designated age 
if there are exceptional circumstances.^® The 
mother’s violation of a court order entitling the 
father to a right of reasonable visitation of the 
child does not relieve the father of the duty to 
support the child in accordance with the order.27 

The fact that the child is residing outside the 


13. Pa.—^Plohr v. Plohr, 68 Pa.Dist. 
& Co. 3S9. 65 Montsr.Co. 176. 

14. N.T.—Caldwell v. Caldwell, 70 
N.T.S.Zd 601, 189 Misc. 845. 

16. N.T.—Reid V. Reid, 10 N.T.S.2d 
916, 170 Misc. 719. 

16. N.T.—Ma8:ner v. Smyth, 260 N. 
T.S. 665, 144 Misc. 840—Magmer v. 
Manner, 259 N.Y.S. 919, 144 Misc. 
740, affirmed 267 N.Y.S. 941, two 
cases, 240 App.l>iv. 894. 

17. Ga.—Woodard v. Woodard, 158 
S.B. 569, 172 Ga. 713. 

Contempt grenerally see Contempt § 1 
et seq. 

Equity ha* power to enforce by at¬ 
tachment as for contempt its decree 
for monthly payments for support of 
children.—parte Sedillo, 278 P. 
202, 34 N.M. 98. 

TTnder some statutes it is expressly 
provided that a violation of the order 
shall be panisha*&le as a contempt of 
coizrt—Reid v. Reid, 10 N.Y.S.2d 916, 
170 Misc. 719. 

Sifeotlveiiess of sequestratloii pro- 
eeediii^ 

Where movlzigr papers were insuffi¬ 
cient to raise prestunption that se- 
“questration proceedingrs would be in- 
eirectual to obtain amoimt owed by 
husbcmd for -maintenance of infant 
daughter of the parties pursuant to 
a final decree, husband should not 
be punished as for a contempt— 
HafWy V. Hafely, 11 N.Y.a2d 1012, 
257 App.Div. 825. | 


18. N.M.—^Ex parte Sedillo, 278 P. 
202, 34 N.M. 98. 

19. Conditiou precedent 
Disobedience of support order, 

threat by respondent to leave juris¬ 
diction, or his disappearance to un¬ 
known destination before the making 
of a support order is a condition pre¬ 
cedent to issuance of a writ of 
seizure.—Monroe v. Monroe, 45 N.Y.S. 
2d 589. 

20. N.C.—^Peeler v. Peeler, 162 S.B. 
472, 202 N.C. 123. 

33xtent of liabiHty under bond 
Payment of the penalty did not 
discharge liability on bond securing 
performance of obligations under 
deed of separation requiring monthly 
payments for support of parties* 
children until they arrived at age of 
eighteen years.—^Peeler v. Peeler, 162 
S.E. 472, 202 N.C. 123. 

21. N.Y,—^Monroe v. Monroe, 45 N.Y. 
S.2d 589. 

Bequirement of security held war¬ 
ranted 

N.Y.—^Monroe v. Monroe, supra. 

22. N.Y.—Monroe v. Monroe, supra. 
Prior neglect or refusal to obey or¬ 
der is condition precedent to an or¬ 
der on comptroller or disbursing of¬ 
ficer.—^Monroe v. Monroe, supra. 

23. N.Y.—^Monroe v. Monroe, 52 N. 
Y.S.2d 647. 

24. N.Y.—Gittelman v. Gittelman, 80 
N.Y.S.2d 695, 192 Misc. 334—John¬ 
ston V. Johnston, 41 N.Y.S.2d 659, | 

71§ 


180 Misc. 741—^Anonsnnous v. Anon¬ 
ymous, 18 N.Y.S.2d 806, 173 Misc. 
679—^Negri v. Negri, 51 N.Y.S.2d 
704. 

25. N.Y.—Nettles v. Nettles, 87 N. 
Y.S.2d 899. 

26. N.Y.—Johnston v. Johnston, 31 
N.Y.S.2d 126, 177 Misc. 618. 

Exceptional circnmstanoe 
Attendance of child at high school 
after he has reached his seventeenth 
year is an exceptional circumstance. 
—^Anonymous v. Anonymous, 18 N.Y. 
S.2d 806, 173 liisc. 679—SzUagyi v. 
Szilagyi, 11 N.Y.S.2d 469, 170 Misc. 
1009, affirmed 15 N.Y.«S.2d 107, 257 
App.Div. 630—^Anonymous v. Anony¬ 
mous, 24 N.Y.S.2d 613. 

Effect of stipulation between parties 
Under statute providing that or¬ 
ders for support of child shall con¬ 
tinue until child is seventeen years 
of age, domestic relations cotirt had 
jurisdiction of subject matter to 
make an order pursuant to stipula¬ 
tion of parties directing husband to 
make weekly payments for support 
of parties* child beyond her seven¬ 
teenth birthday and to determine 
whether there were then disabilities 
of child or other exceptional circum¬ 
stances that warranted it, and the 
parties were conclusivelybound by 
the consent order.—^Monroe v. Mon¬ 
roe, 52 N.y.S.2d 647. 

27. N.Y.—Moses v. Moses, 85 N.Y.S. 
I 2d 15, 193 Misc, 890. 
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state does not oust the court of jurisdiction or 
require it to vacate or suspend its order for sup¬ 
port,^ 8 especially where the absence of the child 
is merely temporary.29 Furthermore, the perma¬ 
nent removal of the child to another state does 
not require a vacation of the order for the child’s 
support where the parent chargeable remains with¬ 
in the territorial jurisdiction of the court,but 
the court may or may not, in its discretion, vacate 
its order or continue it as the circumstances of 
the case may require 31 Even where the father’s 
residence and place of emplo 3 rment cease to re¬ 
main within the territorial jurisdiction of the court 
and the mother and children also reside outside 
the court’s jurisdiction, the court may, in its dis¬ 
cretion, refuse to terminate the support order.32 
Modification. The judgment, order, or decree in 
an action for the support and maintenance of chil¬ 
dren may be modified in a proper case,33 as where 
a iiiodification is demanded by subsequent changes 
in the circumstances of the parties ;34 and the power 
to make such modification may be reserved in the 
original order or decree.35 Where no change in 
the parent’s circumstances is shown from the date 
when the original order was made requiring him 
to contribute to the support of his children in the 
amount provided, the original order will usually 
be confirmed.33 
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The order may be modified for the purpose of 
making an allowance for the support of a child 
bom since- the filing of the orig^inal proceeding,*^ 
and an order may be made against the parent for 
the support of the child since bom, although the 
parent no longer resides within the territorial ju¬ 
risdiction of the court,38 

Vacation. In a proper case an order for the 
support of children may be vacated.* 3 Thus, where 
the court was without jurisdiction to enter the 
order, it may be vacated on application of the 
parent, notwithstanding his delay and acquiescence 
in the order.^3 

Cancellation or reduction of arrears. When au¬ 
thorized by statute, the court may cancel or reduce 
arrears of sums ordered paid in a proceeding for 
the support of a child.^1 The court will decline 
to cancel arrears where the evidence establishes 
the parent’s financial ability to pay them and de¬ 
liberate failure to do so.^* The court, on refusing 
to cancel the arrears, may order the arrears to 
be paid in installments periodically.^* 

Preliminary order. In a proceeding by a minor 
child against his parent for support, it has been held 
that, in the absence of statute, maintenance, coun-. 
sel fees, or suit money may not be allowed the child 
pendente lite.^^ In this respect the child stands 


date of the original filing without the 
formality of a new petition or sup¬ 
plemental pleading subject to the 
husband’s right to deny and have de¬ 
termined the paternity of the added 
child.—^Primavera v. Primavera, SO 
N.T.S.2d 731, 195 Misc. 942.. 

38. N.T.—Prlmavera v. Prlmavera, 
supra. 

39. rr.T.-— Bedrick v. Bedrick, 270 
N.T.S. 666. 161 Misa 4. aflirmed 
271 N.T.S. 949, 241 App.Dlv. 807. 

40. N.T.—^Bedrick v. Bedrick, supra, 

41. N.T.—Negri v. Negri, 61 N.Y.S. 
2d 704. 

Cancellation denied 
Where husband’s noncompliance 
with order directing payment to wife 
for support of minor child of par¬ 
ties resulted in accumulation of ar¬ 
rears, child for whom support order 
was made had vested Interest in 
amount due, and husband was not 
entitled to have arrears cancelled on 
support order being terminated by 
operation of law on the child reach¬ 
ing age of seventeen.—Nettles v. 
Nettles, 87 N.T.S.2d 899. 

42. N.T.—Negri V. Negri, 61 N.T.S. 
2d 704. 


28. N.T.—Braunstein v. Braunsteln, 
71 N.T.S.2d 160, 272 App.Dlv. 876. 

29. N.T.—Almandares v. Alman- 
dares, 60 N.T.S.2d 164, 186 Misc. 
667—Kirstein v. Kirsteln, 68 N.T.S. 
2d 315, 186 Misc. 213. 

30. N.T.—Almandares v. Alman¬ 
dares, 60 N.T.S.2d 164, 186 Misc. 
667. 

31. N.T.—Almandetres v- Alman¬ 
dares, supra. 

Order oontinued 

Court would, in Its discretion, ex¬ 
ercise its Jurisdiction to continue 
and enforce against father, still re¬ 
siding in state after child's removal 
from state, a support order entered 
while child and both parents resided 
in state, where there existed no seri¬ 
ous obstacle to adequate proof of 
particular facts concerning child's 
removal to another state, her main¬ 
tenance and needs thSre, and extent 
of father's default.—Alma n dares v. 
Almandares, supra^ 

32. N.T.—^Moses v. Moses, 86 N.T.S. 
2d 16, 193 Misc. 890. 

33. Mass.—Watts v. Watts, 49 NJB3. 
2d 609, 314 Mass. 129. 

N.Y.—Fulde v. Stone, 92 N.T.S.2d 
298, 196 Misc. 732—Wignall V. Wig- 
nali; 298 N.T.S. 251. 163 Misc, 910, 
46 CJT. P 1274 note 70. 

BareaLt may not decrease aanoiut 


awarded without order of court.— 
Hafely v. Hafely, 11 N.T.S.2d 1012, 
267 App.Div. 825. 

Persons entitled to request modifica¬ 
tion. 

The statute providing for orders 
for the support of children compre¬ 
hends that either respondent or peti¬ 
tioner may make application for a 
modification of support order based 
on a change in circumstances.—^Bent¬ 
ley V. Bentley, 78 N.Y.S.2d 494. 

34. N.T.—Szilagyi v. Bzilagyi, 11 N. 
T.S.2d 469, 170 Misc. 1009, affirmed 
15 N.T.S.2d 107, 257 App.Div, 630. 

46 C.J. p 1274 note 71. 

Xncrease in amount payable 
N.T.—Pulde V. Stone, 92 N.T.S.2d 
298, 196 Misc. 732—^Bentley v. 
Bentley, 78 N.T.S.2d 494—James v, 
James, 69 N.Y.S.2d 460—Stone v. 
Stone, 44 N.Y.S.2d 568. 

35. Cal.—^Paxton v, Paxton, 89 P, 
1083, 160 Cal. 667. 

46 C.J. p 1274 note 72. 

36. N.T.—-Wignall v. Wignall, 298 
N.T.S. 261, 163 Misc. 910. 

37. Permitting amendment of peti¬ 
tion 

Under court rule, established prac¬ 
tice is to permit amendment of pe¬ 
titions for support from time to time 
by merely adding the name and[ date 
and birth of the child born after the 
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43. N.T.—Negri v. Negri, supra. 

44. N.C.—Winfield v, Winfield, 45 S. 
B.2d 259, 223 N.C, 266—Green v. 
Green. 185 SJS. 661, 210 N.C. 147.. 
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in a position different from that of a wife seeking 
separate maintenance or alimony.'*^ However, it 
has been held that in a suit by an adult child against 
his parents for maintenance, as authorized by 
statute, the court has power to make preliminary 
orders requiring defendant to pay suit money, coun¬ 
sel fees, and maintenance pendente lite.^^ 

j. Amount of Eecovexy 

(1) In general 

(2) In actions to compel support of chil¬ 

dren 

(1) In General 

In an action against a parent for money expended 
for the support of his children, i.he sums actually paid 
by the plaintiff and reasonably necessary may be re¬ 
covered. 

Where the father is sued by the mother or an¬ 
other for money expended, or necessaries furnished, 
for the support of the children, the sums actually 
paid by plaintiff and reasonably necessary, or the 
reasonable value of the necessaries furnished, can 
be recovered.^*^ Where the father and mother have 
separated, the father should be given credit for pay¬ 
ments made to the mother since the separation.^8 
The father’s pecuniary ability may be an element 
to be considered if any question is raised as to the 


character of the expenditures for which the mother 
seeks reimbursement.^® If the mother is able to 
and does support the child in a manner more ex¬ 
pensive than is reasonable, proper, and necessary in 
view of the father’s station in life, financial situa¬ 
tion, and earning ability, the father is liable to the 
child’s mother only for the reasonable and neces¬ 
sary support of the child.®® 

(2) In Actions to Compel Support of Chil¬ 
dren 

In proceedings to compel a parent to support and 
maintain his children, the award must be 4n such 
amount as is Just and reasonable under the circum¬ 
stances of the particular case. 

In suits in equity for the support of a child, it is 
the duty of the trial court to order adequate sup- 
port for the child,and the amount of the allow¬ 
ance is within the sound discretion of the trial 
court®® 

In statutory proceedings to compel a parent to 
support his or her children, such amount may be 
awarded for the support of the children as is al¬ 
lowed by the statute,®® and no greater sum may 
be ordered than the statute permits.®^ Thus, under 
some statutes, the court is authorized to order such 
support as justice requires having due regard to 


45 , N.C.—Green v. Green, supra. 
Temporary allowance to wife in suits 

for; 

Divorce see Divorce 5 205 et seg. 
Separate maintenance see Husband 
and Wife 9 619. 

46. Cal.— CkirpTiB Jaris Mted in. Foy 
V. Poy, 73 P.2d 618, 620, 23 Cal. 
App.2d 643. 

46 C.J. p 1275 note 80. 

Duty to support adult <diildren see 
supra § 17. 

IT.T.—Dam v. Dam, 51 N.T.S.2d 
9.02, 268 App.Dlv. .501. 
OhIo.--Wintrode v. Connors, 35 N.B. 
- 2d 1018, 67 Ohio App. 106. 

46 aJ, P 1276 note 83. 

Amount of allowance from child's 
.estate see infra 9 21 e. 

Extent of parent's duty to support 
child generally see supra § 15. 
Right to. recover for support or nec¬ 
essaries furnished. see supra I 16. 

Cxediting money given plaintiff by 
deceased wife 

Son-in-law was not entitled to ap- 
. ply money of deceased wife, which 
was collected by mother-in-law, to 
,.|iny/ indebtedness owing mother-in- 
law for care and support of ^lldren 
of spn-in-law,, where such money was 
given to mothet-ln-law by deceased 
.^e.—Chambers, v. Apple, Tex.Clv. 
AlJip., 94 S,W.2d: 1W6, error dis¬ 
missed. ‘ '■ ■ 


Amount held reasonable 
Ill.—Charbonneau v. Norton, 263 Ill. 
App. 341. 

Tex.—Chambers v. Apple, Civ.App., 
94 S.W.2d 1206, error dismissed. 
Amount held excessive 
Minn.—Knutson v. Haugen, 264 N. 

W. 464, 191 Minn. 420. 

4& Kan.—^Arthurs v. Radloff, 232 
P. 243, 117 Karu 448. 

49. N.T.—De Brauwere v. De Brau- 
were, 96 N.B. 722, 203 N.Y. 460, 38 
Xi.RA.,N.S., SOS-rDam v. Dam, 61 
N.T.S.2d 902, 368 App.piv. 501. 

60. Mo.-^Broemmer v. Broemmer, 
App., 219 S.W.2d 300. 

61. D.C.—Schneider v. Schneider. 
141 P.2d 642, 78 U.SJlpp.D.C. 383. 

S.C.—^Matheson v. McCormac, 195 S. 
E. 122, 186 S.C. 93. 

Allowance pendente llte see supra 
subdivision i <2) of this section. 
Amount recoverable in suits for; 
Divorce see Divorce 9§ 319 h, 329 b. 
Separate maintenance see Husband 
and Wife 9 624. ~ 

Extent of p^ent's duty to support 
child generally see supra 9 16. 

68. Conn.—Morris v. Morris, ‘43 A. 

2d 463,132 Conn. 188— 

Forfeiture by father of light to de¬ 
termine amount 

(1) A father who had declined to 
Interest himself in the Welfare Of his 
chll^en “Who were fn ^e custddy of 
their mo^ef forfeited his natural 
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right to determine the extent of 
their needs and of the advantages 
which ought to be made available to 
them and clothed the mother with 
the right to determine all such ques¬ 
tions subject to the supervision of 
the court.—McGuire v. McGuire, 199 
A. 385. 123 N.J.E<1. 566. 

(2) Where a father, through neg¬ 
lect of children, has forfeited the 
right to exercise discretion as to 
what material advantages his chil¬ 
dren are to be given and how much 
of his income shall be expended for 
their benefit, court should aid custo¬ 
dial parent In fixing'measure of the 
father's obligation in accordance 
with presently accepted social stand¬ 
ards.—McGuire v. McGuire, supra. 
Bight of bhildzen to luxuries 
Children in the custody of their 
mo'ther who had separated from their 
father were under no duty to leave 
the household of the mother to be 
entitled to luxuries to which their 
father's means and station would 
reasonably entitle them as members 
of his household and which he of¬ 
fered as inducements to live “wi^ 
him^ —^McGuire v. McGuire, stipra. 

63. N.J.—^Tasto V. Tasto, 68 A.2d 
324, 4 N.J.Super. 547. 

N.T.—In re Harless, 80 N.T.S.2d 98. 
192 MISC. 6-^TeU v. Tell, 63 N.T.S. 

•2d 94: . , ; . 

54. N.Y.—Cahnon v: Cannon, 72* NY. 
S‘2d m; 190 Mftrc. m. ' ■ 
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the circumstances of the respective parties,or 
in such amount as is fair and reasonable accord¬ 
ing to the parent’s means.®^ Such a statute implies 
maintenance of the child not merely at the bare 
subsistence level of public relief budgets but on a 
standard commensurate with the parent’s economic 
condition.57 The ability to respond in meeting the 
obligation and need of the children determines the 
extent of orders for support.^^ In determining the 
fair and reasonable sum which the parent may be 
required to pay, the court may consider his poten¬ 
tial earning capacity as well as his actual earnings 
at the particular time.^s The deductions allowable 
from the parent’s gross earnings in order to ascer¬ 
tain his net earnings include withholding tax, so¬ 
cial security tax, union dues, associated hospitaliza¬ 
tion, sick benefit dues, and insurance premiums paid 
for coverage on an automobile used partly for busi¬ 
ness, but do not include any amount applied to a 
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saving and loan account or for savings bonds.®® 
The amount fixed in an agreement between the 
parents for the support of the child is evidential 
but not conclusive,®! and the court may order sup¬ 
port in an amount larger than the sum fixed by 
the parents in their agreement,®^ Where author¬ 
ized by statute the court may include in its award 
an amount sufficient to provide for medical care, 
whether prospective or past, and thereby avoid the 
expense and circuity of a money action by the phy¬ 
sician or hospital or the mother against the father 
in another court.®® A husband who actually fur¬ 
nishes support to his children should be credited 
with amounts so spent on a judgment requiring him 
to pay designated sums for the support of the chil¬ 
dren.®* 

In various cases in proceedings for a child’s sup¬ 
port either in equity or under statute, the courts 
have made numerous specific awards,®® and such 


55. N.Y.-7-In re Harless, 80 N.T.S. 
2d 98, 192 Mlsc. 6—Szila^l v. Szi- 
lagyi, 11 N.T.S 2d 469, 170 Misc. 
1009, affirmed 16 N.T.S.2d 107, 257 
App.Div. 630. 

Znqiilrv as to tlie droninstanoes 
fOioiild InOlTide evidence of the scale 
of livinsr to which the child was en¬ 
titled by the father’s station In life, 
the particulars of the demand for 
the maximum award, the father’s 
assets, earnings, and other means, 
. 6md his reasonable expenses and ob¬ 
ligations.—Schacht V. fichacht, 58 
N.T.S.2d 64. 

All oircnsistaiLoes’ must be taken 
into consideration in determining 
amount husband should be required 
to contribute for support of wife and 
children, including not only the need 
of the dependents but capacity and 
ability of husband to meet those 
needs in light of earnings or finan- 
. cial station and income.—^Dash v. 
Dash, 80 N.T.S.2d 336. 

56. N.T.—‘Tell Y. Tell, 63 N.T.S.2d 
94. 

Determination of mother’s means 
In determining the fair €Lnd rea¬ 
sonable Slim which mother should be 
required to pay for support of minor 
dhild, mother’s interest as remain¬ 
derman-beneficiary, which was con^ 
tingent on survivorship of her moth¬ 
er as life beneficiary, would be dis¬ 
regarded as constituting-any means 
of the mother.—^Anonymous v. Anon¬ 
ymous, 18. N.Y.S.2d 806, .173. Misc. 
679. 

57. N.T.—^Panzo v. Panzo, 82 N.T.S. 
2d 228, 192 Misc. 989—Dunbar v. 

. Dunbar, 77 N.Y.S.2d 686, 191 Misc. 
236—^Morgan v. MOrgs^ 7^ N.T.S. 
2d 356, 191 Misc. 63-HHelman v. 
Helman, 190 Mlbc. 

‘'901-^t). m: B. V. D. *D. 3®., 39 NlY. 
S.2d 406, 179 Mfsc.-406-^olifi8toh 
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V. Johnston, 31 N.Y.S.2d 126, 177 
Misc. 618—Tell v. Tell, 53 N.T.S.2d 
94—Stone v. Stone, 44 N.Y.S.2d 568 
—^Kromash v. Kromash, 40 N.T.S. 
2d 367. 

58. N.T.—Szilagyi v. Szllagyl, 11 N. 
T.S.2d 469, 170 Misc. 1009, affirmed 
15 N.Y.S.2d 107, 257 App.Div. 630. 

59. N.T.—^In re Harless, 80 N.T.S. 
2d 98, 192 Misc. 6—Helman v. Hel¬ 
man, 74 N.T.S.2d 310, 190 Misc. 991 
—Tell v. Tell, 63 N.Y.S.2d 94. 

60. N.T.—Morgan v. Morgan, 76 N. 
T.S.2d 356, 191 Misc. 53. 

61. N.T.—Johnston v. Johnston, 31 
N.T.S.2d 126, 177 Misc. 618—Tell 
V. Tell. 63 N,T.S.2d 94. 

^ N.T.—^Morgan v. Morgan, 64 N. 
T,S.2d 236, 187 Misc. 714—Pinto v. 
Pinto, 91 N.Y.S.2d 124—Oraf v. 
Oraf, 47 N.T.S.2d 46. 

63. N.T.—Solomon v. Solomon, 75 N. 
T.S.2d 226, 191 Misc. 80—^Murray v. 
Murray, 47 N.Y.S.2d 837. 

64. Ga.—Wright v. Wright, 54 S.B. 
2d 596, 205 Ga. 524. 

65. Awards against father 

(1) 96 a week.—^Tugender v. Tu- 
gender, 33 N.T.S.2d 1003. 

(2) . $14 a week for child and 
child’s vacation expenses.—^Kromash 
V. Kromash, 40 N.T.S.2d 367. 

(3) . $15 a week for wife and child. 
—Mills V. MiUs, 62 N.Y.S.2d 344, 186 
Misc. 885. 

(4) $18 a week.—Stemau v. Stei^ 
nau, 71 N.Y,S.2d 34, 189 Misc. 866. 

‘ iC6) $20 a week.—^Bentley v, Bent¬ 
ley, 76 N.Y.S.2d 8T7, 191 Misc. 972, 
rel^aring denied -78 N.T.S.2d 494— 
Helman v. Helman, 74 N.T.S.2d 810, 
190 2Cisc. 991. 

(6) $20 weekly and payment of 
dental biHS- for child.—^Doe v. Doe, 
30 N.T.S.2d 141, 177 Misc. 165. 
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(7) $20 weekly for wife and chil¬ 
dren.—Szilagyi T. Szilagyi, 11 N.T.S. 
2d 469, 170 Misc. 1009, affirmed 15 
N.T.S.2.d 107, 257 App.Div. 630. 

(8) $30 a week for three children. 
—D. M. E. V. D, D. B., 39 N.Y.S.2d 
406, 179 Misc. 406. 

(9) $30 semimonthly.—Johnston v. 
Johnston. 31 N.T.S.2d 126, 177 Misc. 
618. 

(10) $35 a week for two children. 
NJ".—Gerlsh v. Bergen County Ctourt 

of Juvenile and l>omestic Bela- 
tions, 52 A.2d 836, 135 N.J.I^w 485. 
N.T.—c3annon v. Cannon, 72 N.T.S. 
2d 225, 190 Misc. 677. 

(11) $80 a month for two children. 
—Johnson v. Johnson, 80 N.T.S,2d 
766. 

(12) $100 per month for wife and 
child.—Bende v. Bende, 31 N.T.S.2d 
32, 263 App.Div. 739. 

(13) Other awards. 

N.J.—^McGuire v. McGuire, 199 A. 
386, 123 N.J.Eq. 566—Tasto v. Tas- 
to, 68 A.2d 324, 4 N.J.Super. 547. 
N.T.—Collins V. Collins. 89 N.Y.S.2d 
252, 195 Misc. 118—^Dunbar v. Dun¬ 
bar, 77 N.T.S.2d 586, 191 Misc, 236 
—Trow V. Trow. 76 N,T.S.2d 785, 
191 Misc. 490—Morgan v. Morgan, 
76 N.T.S.2d 356, 191 Misc. 5S— 
Zunder v. Zunder, 62 N.Y.S.2d 776, 
187 Misc. 557—^Dash v. Dash, 80 
N.T.S.2d 336—Tell v. Tell, 53 N.T. 
S.2d 94. 

Pa.—^Plohr V. Blohr, 68 Pa-Dist. A Co. 
369, 65 Montg.Co. 17.6. 

Award against father and mother 
N.T.—Wignail v. Wignall, 298 N.Y.S. 

251, 163 Misc, 910. 

TTabom bhild 

Judgment requiring father to pay 
thirty per cent of his earnings fOr 
benefit of unbori child was reason¬ 
able exercise of power of inveolle 
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awards have been held adequate,®^ excessive®^ or 
not excessive.®^ 

k. Costs and Counsel Fees 

Oeneral rules governing costs In civil actions ordi¬ 
narily apply in actions relating to the support of chil- 
dren, and, in proper cases, counsel fees may be awarded 
the plaintiff's attorney. 

General rules relating to costs in civil actions or¬ 
dinarily are applicable in actions or proceedings 
against a parent relating to the support of the chil¬ 
dren.^® In an independent proceeding against a 
parent to compel him to support his child, counsel 
fees may be awarded plaintiff's attorney,^® at least 
where such allowance is authorized by statute.7i 

I Review 

Judgments, decrees, and orders In proceedings relat¬ 
ing to the support of children may be reviewed by an 
appellate court to the extent that a review is authorized 
by constitutional or statutory provisions. 

Judgments, decrees, and orders in proceedings 
relating to the support of children may be re¬ 
viewed by an appellate court to the extent that a 


review is authorized by constitutional or statutory" 
provisions,*^^ as where the judgment, decree, or 
order has been entered in an independent proceed¬ 
ing to compel the parent to support his child.73 
In the absence of an abuse of discretion, the re¬ 
viewing court will not interfere with an exercise 
of discretion by the trial court.^^ Thus, in an action 
or proceeding against the parent to compel him to 
support his child, the determination of the trial 
court of the amount of the allowance for the child's 
support will not be interfered with on review un¬ 
less it appears that the trial court has abused its 

discretion.75 

§ 21. - Charging Support on Child's Es¬ 

tate 

a. In general 

b. Rights of mother 

c. Existence of trust fund 

d. Inability of parent 

e. Amount of allowance 

f. Contracts between parent and child as 

to support 


-court.—^Metzger v. People, 63 P.2d 
1189. 98 Colo. 133. 

-66. N.J.—Grossman v. Grossman, 61 

A.2d 162, 142 N.J.Eq. 714. 

<67. Amount bold excessive 

(1) Where husband earned $160 
per month, owned no real or personal 
property, operated a small clinic in 
rented rooms, and employed a maid 
to assist him at clinic, whereas wife 
earned $200 a month, allowance in 
suit in eauity to wife of $20 a week 
•for support and maintenance of child 
was excessive and would be reduced 
-to $70 a month, although child was 
aihlcted and needed special care, and 
wife did not have primary duty to 
:8upport the child herself.—^Bockman 
-7. Bookman, 161 S.W.2d 99, 202 Ark. 
£85. 

(2) Other amounts held excessive. 
—^Morris v. Morris, 43 A2d 463, 132 
•Conn. 188—46 .O.J. p 1276 note 82 
.[a]. 

^68. AmoniLt h^ not excessive 

(1) Where husband allegedly 
earned $118 per month, allowance of 
$12 per week for separate main- 
'tenance of wife and three children 
-was proper.—Williams v, Williams, 
:297 N.W. 294, 230 Iowa 244. 

(2) Sum of $18 per week was not 
.an excessive amount to require fa¬ 
ther earning $74 net per week to pay 
for support of two-year-old daughter, 
4Llthough mother living apart from 
father and having custody of child 
was herself earning $38 per week.— 
Danzi V. Dapzi, $1 A.2d 78, 142 N.J. 
3IQ. 662. 


(3) Other amounts held not . exces¬ 
sive. 

Ky.—Hamilton v. Hamilton, 183 S. 

W.2d 36, 298 Ky. 447. 

Md.—^Barnard v. Barnard, 145 A. 614, 
157 Md. 264. 

N.J.—Cox V. Cox, 44 A.2d 92, 187 N*. 
J.Ea. 241. 

S.C.—Campbell v. Campbell, 20 S.E. 

2d 237, 200 S.C. 67. 

46 C.J. P 1275 note 82 [b]. 

69. Apportionment of costs 

(1) Where a prosecution brought 
by a wife against her husband for 
nonsupport of minor children is not 
regarded as a criminal proceeding, 
the costs may be apportioned be¬ 
tween the parties, and, where the 
case is tried by the court without a 
jury, the court may direct each party 
to pay his own witness fees, and that 
the court costs should be equally di¬ 
vided.—Warfel v. Warfel, 8 Pa.Dist. 
& Co. 245. 

(2) In such case defendant cannot 
impose the fees of incompetent wit¬ 
nesses on plaintiff.—Warfel v. War¬ 
fel, supra. 

7a D.C.—Simonds v. Simonds, 164 
P.2d 326, 81 U.S.APP.D.C. 60. 

S.C.—Campbell v. Campbell, 20 S.E. 

2d 237, 200 S.C. 67. 

Va.—McClaugherty v. McClaugher- 
ty, 21 S.B.2d 761, 180 Va. 61. 

71, Cai.—^Boens v. Bennett, 67 P.2d 
* 716, 20 Cal.App.2d 477. 

Preliminary order for payment of 
counsel fees and suit money see 
supra subdivision i (2) of this sec¬ 
tion. 

Award hold not excessive 
Cal.—^Boens v. Bennett, supra, 
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72. . .Cai.—^Boens v. Bennett, 67 P.2d 
716, 20 Cal.App.2d 477. 

73- N.Y.—Adams v. Adams, 68 N. 

Y.S.2d 294, 272 App.Biv. 29. 

Court to. which appeal taken 
Appeal from order of children's 
court requiring father to support 
child should not be taken to appel¬ 
late division but to supreme court, 
and should be heard by justice of 
j supreme court at chambers in county 
I where children's court is located.— 
In re Samuels, 282 N.Y.S. 853, 245 
App.Div. 902—^People v. Bennett, 276 
N.Y.S. 132, 243 APP.Dly. 678. 
Circumstances rendering case moot 
The fact that minor son had en¬ 
tered Navy since filing of appeal 
from decree Involving father's liabil¬ 
ity for future support of minor son, 
custody of whom , had been awarded 
by a foreign divorce decree to moth¬ 
er, was to be considered in determin¬ 
ing amount of money which was ade¬ 
quate in view of, father's circum¬ 
stances, but it did not make case 
moot or entitle father to dismissal, 
even though court should find that 
son required no more funds for the 
present than he was already receiv¬ 
ing.—Schneider v. Schneider, 141 P. 
2d 642, 78 U.SAlPP.D.C. 383. 

74. Ga.—Horton v. Horton, 164 S. 
B. 865, 170 Ga. 766. 

75. Conn.—Morris v. Morris, 43 A.2d 
463, 132 Conn. 188.. 

Ga.—^Horton v. Horton, 164 S.B. 366, 
170 Ga, 766. 

Amount of counsel fees 
Cal.—Boons v. Bennett, 67 P.2d 716, 
20 CalAj>p.2d 477. 
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g. Contracts of parent affecting child 
L Proceedings for allowance 

a. Gffiieral 

in a proper case the support and education of a child 
may be made a charge against its estate, but, except In 
cases of absolute necessity, the father may not use the 
property of the child for the child’s support and educa* 
tion. 

In a proper case the support and education of a 
child may be made a chargee against its estate.^® 

Except to the extent that statutes may otherwise 
provide,the father cannot be allowed to use the 
property of the child for its support and education,78 
unless this is absolutely necessary^® So, where the 
father has adequate means, he cannot charge the 
child’s estate for its support and education, and no 
allowance will be made to him by the court there- 
for,80 save under exceptional circumstances.*^ 
Where the father has himself made no charge for 
maintenance,, the court will not make it for him in 
order to benefit his creditors.** It has been held 
that, where a surgeon renders professional services 
to a child at the request of the father and on his 
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credit, the child having no estate at the time, but 
subsequently becoming possessed of property for 
which a guardian is appointed, an equitable action 
does not lie against the guardian and his ward to 
subject the ward’s property to the payment of the 
debt** 

b. Bights of Mother 

A mother ordinarily Is entitled to a reasonable al¬ 
lowance out of the property of her children for their 
support and education. 

Where the duty of support has devolved on the 
mother, she is usually entitled to be allowed a rea¬ 
sonable amount out of the property of the children 
for their maintenance and education,*^ and such 
allowance may be made not only to provide for the 
future,*^ but also to reimburse her for past ex¬ 
penditures,** in the absence of circumstances ren¬ 
dering such reimbursement inequitable.* 7 In some 
jurisdictions it has been held that the mother may 
be allowed a sum from her children’s estate for 
their maintenance and support, without reference 
to her own ability to support them,** but in other 
jurisdictions it has been held that, where the mother. 


70. Ala.—^Parmer v. Colemaji, 165 
So. 778, 231 Ala. 527. 

Cal.—Bx parte Carbon!, 116 P.2d 453, 
46 Cal.App.2d 605. 

46 C.J. P 1275 note 90. 

Charging child’s estate for funeral 
expenses see infra § 22. 

Contracts of infants for necessaries 
see Infants § 78. 

Jurisdiction of courts over estates 
of infants see Infants 99 67, 58. 
Lriability of pauper's estate see the 
C.J.S. title Paupers § 64, also 48 
C.J. p 519 note 88 et seq. 

Property of child see Infra §9 66-68. 
Use of estate of: 

Infants under guardianship see 
Guardian and Ward 9 *2. 

Insane persons see Insane Persons 
9 89. 

77. Bevenuefl of property 

Under some statutes, when chil¬ 
dren have property from which a 
sufficient income may be derived to 
provide for their subsistence and edu¬ 
cation, natural obligation of their fa¬ 
ther ceases after dissolution of mar¬ 
riage, and then their expenses should 
be provided for out of revenues of 
their property pro tanto, at least. If 
sufficient.—Succession of Fontano, 
200 So. 142, 196 La. 775. 

78. U.S.—^Helfrich’s Estate v. Com¬ 
missioner of Internal Revenue, C. 
C.A.7, 143 P.2d 43—Jenkins v. First 
Nat. ‘Bank, U.C.Tex., 2$ F.Supp. 
312, affirmed, C.CAu, i07 P.2d 764, 

HI.—Corpus Juris cited in Reinhold 
V. Llngberk, 52 N.E.2d 294, 298, 321 
IlLApp. 113. 


Ind.—Stant v. Lamberson, 8 N.B.2d 
115, 103 Ind.App. 411. 

N.T.—Corpus Juris quoted in Fulde 
V. Stone, 92 N.Y.S.2d 298, 301, 196 
Misc. 732. 

46 C.J. p 1275 note 91. 

Liability of father to support child 
having independent means see su¬ 
pra 9 15 c. 

Money awarded for personal injuries 
<1) In general, money awarded a 
child for personal injuries may not 
be used for the support and educa¬ 
tion of the child.—PiciuHo v. New 
York & Queens Blea Light Co., 82 N. 
Y.S.2d 9, 192 Misc. 938—Gaffney v. 
Constantine, 87 M.Y.S.2d 131. 

(2) Infants* funds, consisting of 
money awarded infants to compen¬ 
sate them for injuries, can be used 
only for such purposes as providing 
infant with higher education or with 
unusual medical care, such as an 
operation where parent is unable to 
afford expense, and cannot be used 
to purchase necessities for infant or 
for such purposes as graduation ex¬ 
penses or sending Infant to camp or 
to country during summer, unless 
child's condition resulting directly 
from accident demands such' treat¬ 
ment—^De Marco v. Seaman, 288 N. 
Y.S. 697, 167 Misa 890. 

79. N.Y.—Fulde v. Stone, 92 N.Y.S. 
2d 298, 196 Misc. 732—Piciiillo v. 
New York & Queens Blec. Light 
Co., 82 N.Y.S.2d 9, 192 Misc. 938. 

46 CJ. P 1275 note 92. 

80. N.Y.— Fulde v.. Stone, 92 N.Y.a 
2d 298, 196 Misc. 732—^In re La- 
pides, 258 N.Y.S. 799, 144 Misc. 19 
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—Gaffney v. Constantine, 87 N.Y.S. 
2d 131. 

46 C.J. p 1275 note 93. 

Allowance to father as guardian see 
Guardian and Waurd § 62 d (3>. 

81. N.Y.—^Fulde v. Stone, 92 N.Y.S. 
2d 298, 196 Misc. 732. 

46 aJ. p 1275 note 94. 

Inability of father to support child 
see infra subdivision d of this 
section. 

82. N.Y.—^Beardsley v. Hotchkiss, 96 
N.Y. 201. 

83. Ga.—Gaston v. Thompson, 59 S. 
B. 799, 129 Ga. 764. 

8^ Ala.—^Farmer v. Coleman, 165 
So. 778, 231 Ala. 627. 

S.C.—-Workman v. Workman, 178 S. 

B. 121, 174 S.a 490. 

46 aJ. p 1276 note 98. 

Liability of mother to support child 
having independent means see su¬ 
pra S 15 c. 

Reimbursement to mother as guard¬ 
ian see Guardian and Ward S 62 d 
( 3 ). 

85. N.Y.—In re Lyons, 137 N.Y.S. 
171, 

46 C.J. P 1276 note 99. 

86. Ala.—^Farmer v. Coleman, 165 
So. 778, 281 Ala. 527. 

46 C.J. p 1276 note 1. 

87. Minn.—^In re Besondy, 20 N.W. 
366, 82 Minn. 385, 50 Am.R. 579. 

46 C.J. P 1276 note 2. 

88. Colo.—^Perkins v. Westcoat, 33 
P. 139, 3 CoIoAlPP. 388. 

46 C.J. P 1276 note 3. 

Inability of parent generaHy see in- 
fxa subdivision d of this section. 
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having the custody and control of her minor chil¬ 
dren after the father^s death, has abundant means 
to provide for them, she may not resort to their 
estate for their maintenance and support,^ ^ and this 
rule has been held especially applicable where re¬ 
imbursement is sought for past support^^ 

It has been held that even a mother should not 
be allowed maintenance and support of the child 
where she has received all the income of the child’s 
land,^^ and the child’s labor while at home and its 
wages while away.^^ It has also been held that, 
where the value of the child’s labor for the mother 
is equal to the value of its maintenance,or where 
the mother has more estate than the child, and the 
child performs such services in the family as chil¬ 
dren usually do for their parents,no allowance 
will be made to the mother from the child’s estate 
for its maintenance and support So, where minor 
children reside with their mother and stepfather 
on property belonging to the mother and children 
jointly, and the children render such services as 
are customarily rendered by children to their par¬ 
ents, receiving in return the care and supervision 
usually given by parents to their children, the par¬ 
ents will not be allowed compensation for the sup¬ 
port and education of the children.^5 

Interest of child in recovery for father^s death. 
Expenses incurred by the mother for the support 
of her children may not charged against the chil¬ 
dren’s interests in a recovery obtained by her for 
the death of the father by wrongful act.^® 


€. Existence of Trust Fund 

A trust fund for the purpose of supporting or educat¬ 
ing a child may be applied for that purpose, notwith¬ 
standing the liability of the father to support and edu¬ 
cate the child. 

A trust fund created or bequeathed for the pur¬ 
pose of supporting or educating a child may be ap¬ 
plied for that purpose,notwithstanding the lia¬ 
bility of the father®® and the fact that he is able 
to support or educate the child out of his own 
means.®® However, a father, as administrator of 
a trust fund in favor of his child, will not be allowed 
credits for the child’s maintenance where he has 
permitted it to misapply the fund which was amply 
sufficient for its support had it been properly ap¬ 
plied.^ 

d. Inabilily of Parent 

The financial inability of a parent properly to support 
and educate his child may Justify an allowance to be 
made to him from the chiid’-s estate for this purpose. 

Where the situation and circumstances of a parent 
are such that he is not financially able properly to 
support and educate the child, an allowance may 
be made to him from the child’s estate for this pur¬ 
pose,^ even though the property was bequeathed to 
the child with direction that it be accumulated dur¬ 
ing minority;® but in the application of this rule 
regard should be had to the circumstances of the 
particular case.^ The allowance to the parent may 
be made either as a provision for the future,^ or as 


89. Oa.—Whitehurst v. Singletary, 
60 S.B.2d 80, 77 Ga.App. 81X—Petr 
tigrew V. Williams, 16 S.R2d 120, 
66 G8 lApp. 576. 

Ky.—^Davidson’s Adm’x-v. Davidson, 
117 S.W.2d 1044, 274 Ky. 28. 
Minn.—In re Soltis’ Estate, 225 N. 

W. 896, 177 Minn. 571. . 

46 aJ. p 1276 note 4. 

m X7ew TotX 

(1) Where by the terms of the 
will the income on part of a trust 
fund is directed to be paid to the 
widow during life, and the income 
on the „ remainder is directed to be 
accumulated during the minority of 
testator’s children, and the widow's 
ihcoine is sufficient for their support, 
her application to the surrogate’s 
court for .an allowance out of the 
children'^s' estate for their .support 
will he denied.— In re diems’ Estate, 
179 N.Y.S. 876. 

(2) However, it has also been held 
that the mother* is entitled to reim- 
b^fi^^^nt, although she may have 
xneans.—^In re I^om, 137 N.Y.S. 171. 

pOn . Ga*—Pettiigirew v. WUlia^ 16 
^J5l2d 120, 65 GaAPP, 676. 


Iowa_In re Nolan's Guardianship, 

249 N.W. 648, 216 Iowa 903. 

.46 C.J. P 1276 note 5. 

91- Mich.—^In re Divemois, 44 N.W. 

. 2T9, 78 Mich. 330. 

•92. MIch.-^In re Dlvernois, supra. 
93. Ky.—Lealce v. Goode, 96 S.W. 
566, 29 Ky.D. 793—Commonwealth 

V. Lee, 86 S.W, 990, 89 S:W. 931, 120 
Ky. 433, 27 Ky.L. 806. 28 Ky.L. 596. 

94- Ky,—^Hamilton v. Riney, 131 S. 

W. 287, 140 Ky. 476. 

95. Neb.—Bell v. Dingwell, 136 N. 
W. 1128, .91 Neb. 699. 

96. Tenn.—^Throgmorton v. Oliver, 
230 S.W. 967, 144 Teim. 282. 

46 C.J. p 1276 note 11. 

*N,Y.—^In re Giegerich’s Estate, 
238 N.Y.S. 164, 135 Misc. 600. 

46 C.jr. p 1277 note 12. 

98. Pa.—^Hill T. Clark, 74 P€uSuper. 
.181. 

.46 aJ. p 1277 note is, 

99. Pa.—Hill V, dlark, supra. 

S.O.—^Myers v. Myers, V S.C.Eq. 214, 
16 AmD. 648. 

L N.Y.-r-Matter of Wells, 3 Dem. 
Surr. 556. 

7 ^: 


2. Ala.—Law v. Bush, 195 So. 885, 
239 Ala, 612. 

Ark,—Alcorn v. Alcorn, 35 S.W.2d 
1027, 183 Ark. 342. 

Cal.—parte Carbon!, 116 P.3d 458, 
46 Cal.App.2d 605. 

Qa.—^Pettigrew v. Williams, 16 S.E. 

2d 120, 66 Ga.App. 576. 

Ky.—Davidson’s Adm'x v. Davidson, 
117 S.W.2d 1044, 274 Ky. 28. 
Minn.—In re Soltis* Estate, 225 N. 

W. 896, 177. Minn..67L\ . ... 
N.Y.-^Fulde V. Stone, 92 N.Y.S.2d 298, 
196 Misc. 732—^In re, McNamara’s 
Estate,: 245 N.Y.S. 186, 138 Misc. 
626. 

N.C.—^Maryland Cas. Co., v. Lawing, 
33 S.B.2d 609, 225 N.G 103. 

46 0,J. p 1277 note 16. 

3. N,J.—Tompkins ▼. Tompkins, 18 
N,J.BqU'303. 

4. Oal-^P^Ugrew v. Willlami^ 16 

S.R2d 120, 65 G^a.App. '676. '* 

Minn.—^In re Soltis* .Estate, 226 N.W. 
‘ 896, Minn. 671., ' 

46 C.J. P 1277 bote is;.,-;: 

Allow;ande to' 'paxent ,as ' 8^^ 

Guardian i^d $‘62 d (3). 

6. Ga,—Pettigrew, .WUliams, 16 
S.k2d 120, 65 Gj^App.. 576.., 

46 C.J. p 1277 note 19. , .. 
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a reimbursement for past expendituresand such 
allowance may be either for the entire support of 
the child or to supplement the father’s contribution 
thereto, according to the circumstances of each 
case.^ 

Change in parenfs circumstances. Where a par¬ 
ent applies for an allowance for past maintenance, 
the court ordinarily will consider his means at the 
time the support was furnished,® but under some 
circumstances the parent may be required to reim¬ 
burse the child’s estate for money used therefrom 
for the child’s support.® 

6. Amoimt of Allowance 

Tha amount which will be allowed from a child’s es¬ 
tate for its support and education depends on the cir- 
cumstances of each case. 

The amount of the allowance from a child’s es¬ 
tate for its support and education necessarily de¬ 
pends on the circumstances of each case.^® When 
an allowance for past support of an infant is asked 
for on behalf of a parent, the court will make such 
an allowance only as it would have made if it had 
been asked for in advance,and will not be influ¬ 
enced by any subsequent fortuitous increase of the 
infant’s fortune neither will it more than re¬ 
imburse the parent for actual and reasonable dis- 
bursements.1® A father is not entitled to the whole 
of the income of his minor child’s estate on the 
ground that it is necessary to enable him to support 
an establishment suitable for such child as a mem¬ 
ber of his family.^^ 

i Oontracts between Parent and Child as to 
Support 

In the absence of a contract, express or implied, a 

6. Ga.—^Pettigrew v. Williams, su¬ 
pra, 

46 aJT. P 12TT note 20- 

7. Fla,—;;-Puller V. Fuller, 2 So. 426, 

25 Fla." 236. 

Xja.—^Mercier v. Canonge, 12 Rob. 

3S6. 

& Fla.—^E\iller v\ Fuller, 2 So. .426, 

23 Flo. 236. - 

R.I.—^Pearce v. Olney, 5 R,I. 269- 
9. Fla,—Fuller v. Fuller, 2 So. 426, 

23 Fla. 236. 

46 C.J. P1277 note 23. 

UO. - Ky.—Commonwealth v. Xee, 86 
S.W. 990, 89 S.W. 731, 120 Ky. 438, 

27 Ky,L. 80Q, 28 Ky.L. 596. 

.46 C.J. 1277 note 24. 

Amonal; held seaeonarble 

Mother’s charge, against children’s 
estate, ot ten dollars each i>er month 
for. maintenance of two mixmr chil¬ 
dren whose worh about farm hoxne 
was only what was usually done by 
otlfer children of about tep years of 
age, under same circumstances, in 
:the community, , was cpeaspnable.— 


parent fs not entitled to compensation for support fur* 
nlshed hla child. 

In the absence of a contract, express or implied, 
a parent is not entitled to compensation for support 
furnished his child.^® Where an infant resides 
with his parent ivho supplies him with necessaries, 
he will not be bound even by an express promise 
to pay therefor.!® So, also, a promise by an adult 
or emancipated child to pay the parent for support 
during infancy and before emancipation is void for 
lack of consideration.!^ However, it has been held 
that, where a mother, in consideration of occupying 
her child’s estate, agrees to board such child, and 
the child, on coming of age, demands and receives 
rent for such occupation, the mother will be enti¬ 
tled to compensation for the board of such child.!® 

A parent may be entitled to compensation for 
support furnished his adult child under the express 
contract of the child or a third person to pay there¬ 
for.!® However, stricter proof than is ordinarily 
essential is required to show an adult child’s agree¬ 
ment to compensate his parent for support furnished 
him by the parent.-® 

A grandparent is not entitled to compensation 
from his child for care and support of his grand¬ 
child in the absence of an express or implied con¬ 
tract for compensation.®! 

g. Contracts of Parent Affect^ Child 

Unless authorized by order of court, a parent cannot 
make a contract for the child’s support or education which 
Is binding on the child or enforceable against the child’s 
property. 

A parent cannot, without the authority of the 

on contract for necessaries see In¬ 
fants § 78. 

Presumption of gratuity and implied 
agreement to reimburse parent see 
the C.J.S. title Work and Labor S 
X7,' also 71.0.Jr. p 70 note 16 at seg. 

17- Colo.—^Perkins v. Westcoat, su¬ 
pra. 

Pa-—^In re Spayd’s FIstate, 16 Pa, 
Dlst. 592, 33 Pa.CQ. 68. 

18. Mass.^Whlpple v. Dow, 2 Mass. 
415. 

19. Colo.—^Perkins v. Westcoat, 33 
•P.. 189, S' C 0 I 0 .APP. 338. 

71 CJr. p 71 note 22. . ' 

CQntract by parent to support *,adult 
child see supra & 17.. 

Presumption of gratuity ^d implied 
agreement to reimburse parent see 
the C.J.S. title Work and Labor i 
17, also 71 C.J. p 70 note 16 et seg. 
2a Ky.—Crocker v. Crocker,. 53 S. 

W.2d 366, 246 Ky. 191. 

21- Ga.—^Alred v. Aired, 136 S.K. 

445, 36 Ga.App. 748. 

71 C.J. p 76 note 94, 


Farmer v. Coleman, 166 So. 778, 231 
Ala, 527. 

11- N-J.—^In re Vieweger, 117 A. 
291, 93 N.J.Bg. 527—Ailing v. 

Ailing, 27 A, 666, 52 N.J.Eq. 92. , 
12. N.J.—Ailing V. Ailing, supra. 

13- N.J.—In re Yieweger, 117 A. 
291, 93 N.J.Eq. 627—Aiding v. Ail¬ 
ing, 27 A, 655, 62 N.J.Eq. 92. 

14. N.J,—McKnight v. Walsh* 23 N. 

J.Bq. 136, affirmed 24 N.J.l5q. 498. 
is. Wis.—^Dlver v. I>iver, 295 N.W, 
18, 236 Wis, 274. 

.71 C.J. p 70 note 16. . , 

16. Colo.^-Perklns v, Westcoat, 33 
P. 139, 8 Colo.App. 838. 

Contracts; 

Between parent and child general¬ 
ly see infra $ 59. 

By i>arents to support child.- see 
supra § 1-5 e. 

Relieving parents of obligation:-to 
support child see supra §.16 e. 
Of infants generally see Infants 
§§ 71-86. , 

^LdabiUty of infant to third persons 

^25 



PARENT AND CHILD 


67 C.J.S. 


§21 


cotirt, make a contract for the support or education 
of the child which is binding on the child or en¬ 
forceable against the child’s property.22 

h* Proceedings for Allowance 

An allowance fronn a child’s estate for hfs support and 
education may be made only by order of the court having 
Jurisdiction of the estate. 

A father is not entitled to have the income of the 
estate of his infant children appropriated for their 
support without an order of some proper court, 
based on his inability to support them properly.23 
Application should ordinarily be made in advance 
for an allowance from the child’s estate,and, 
while an allowance for past maintenance may be 
granted, as considered supra subdivisions b, d of 
this section, an inquiry as to granting an allowance 
for past maintenance will not be directed as a mat¬ 
ter of course, but only on a special case showing 
good grounds therefor.^S If such showing is made, 
an allowance for past support may be directed in a 
suit for an account against the father in possession 
of and managing the child’s estate.26 

Jurisdiction. A proceeding to have the child’s 
estate applied to its maintenance must be in the 
court having jurisdiction of the estate,and dur¬ 
ing the time it has such jurisdiction.^® 

Limitation of actions. Where the mother applies 
for an allowance out of the child’s estate for its 
support, the court is bound to set up statutory limi¬ 
tations in the child’s favor against the mother’s de¬ 
mands, even if the child does not desire the bar to 
be interposed, unless the circumstances render such 
defense inequitable.^® 

Parties. The infant is not an indispensable party 
to a bill filed by its father against the trustee of the 
child’s estate to have an allowance for its sup¬ 


port and education decreed to be paid by the trustee 
out of its annual income.®® 

Pleading. The petition or application for the 
allowance must be in proper form.®i Where the 
estate of a child consists solely of property devised 
and bequeathed to him by his mother, a petition by 
the father for an order directing the application of 
the income of the child’s real estate for his support 
and education should show the amount of net annual 
income of the child, the circumstances in life, and 
the style of living to which the family of the mother 
have been accustomed, and the circumstances of 
the petitioner as to whether he is able to support 
the child.®® Where the estate of the child consists 
of funds awarded the child to compensate him for 
personal injuries, it has been held that the peti¬ 
tion for the withdrawal of funds should contain a 
full explanation of the reason for withdrawal and 
the sworn statement by a qualified person of the 
estimated cost of the proposed expenditure, and 
should show the child’s age, date when, and amounts 
recovered, respectively, by the infant and parent, 
the amount on hand and the earned income, a re¬ 
cital of any previous withdrawals, giving the rea¬ 
sons, the financial circumstances of the child’s fam¬ 
ily, and a statement that the expenditure cannot be 
afforded by the family, the nature of the child’s 
mjury and his present state of health, together with 
any other facts material to the application.®® 

Evidence. Where the father claims contribution 
from the child’s estate for its support, the burden is 
on him to show the necessity therefor,®^ and he will 
be charged writh the child’s support during periods 
as to which he does not establish such necessity.®® 

Determination. The allowance is not made as a 
matter of course,®® but is within the discretion of 


22 . Iowa.—Gerdes v. Weiser, 7 N.W. 
42, 54 Iowa 591, 37 Am.R. 229. 

46 C.Jr. p 1278 note 33. 

23. Ky.—^Nunnelly v. Nunnelly, 201 
S.W. 976, 180 Ky. 131. 

46 C.J. p 1278 note 34. 

Judicial allowances for support and 
maintenance of infants see In¬ 
fants S 58. 

24. Bla.—OS^xller v. Puller, 2 So. 426, 
23 Pla. 236. 

2& Fla.—Puller v. Puller, supra. 

46 C.J. p 1278 note 37. 

26. Pla.—Puller v. Puller, supra, 

27. Colo.—Perkins v. Westcoat, 33 
P. 139, 3 Colo-App. 338. 

46 CJ. P 1378 note 39. 

Jurisdiction of courts over estate of 
infants generally see Infants §§ 
67, 68^ 

28. Colo.—^Perkins v. Westcoat, su¬ 
pra. 


29. NX—In re Vieweger, 117 A. 
291, 93 N.J.Eq. 627. 

3a Ala.—Watts V. Steele, 19 Ala. 
656, 54 Am.D. 207. 

31. N.Y.—De Marco v. Seaman, 283 
N.T,S. 697, 157 Misc. 390. 

32. N.T.—^Norton v. Sillcocks, 4 
Dem.Surr. 146. 

^ N.Y.—^De Marco v. Seaman, 283 
N,Y.S. 697, 157 Misc. 390. 

Petltioa bald InsuAcient 

N.Y,—De Marco v. Seaman, supra. 

34. Pla.—^Puller v. Puller, 2 So. 426, 
23 Pla. 236. 

IIl.--Bedford v. Bedford, 82 HLApp. 
455, affirmed 26 N.E. 662, 136 HI. 
854. 

Svidenoe nsld InsnAoieBt 

To support finding that father was 
able to support and educate minor 
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son.—^Alcorn v. Alcorn, 35 S.W.2d 
1027, 183 Ark. 342. 

36. Pla.—Puller v. Puller, 2 So. 426, 
23 Fla. 236. 

ni. —Bedford v. Bedford, 32 HhApp. 
455, affirmed 26 N.E. 662, 186 XU. 
854. 

36. N.Y.—^Beardsley v. Hotchkiss, 96 
N.Y. 201. 

KConsy awarded 6hlld for personal iiu 
Juries 

Court should not pay out round 
sums from infants' funds, consisting 
of money awarded infants to com¬ 
pensate them for injuries, but should 
supervise the spending of sums 
about to be withdrawn and order, 
upon proper proof, that city chamber¬ 
lain or other depositary disburse ex¬ 
act amount directly to creditor, and 
an account of such expenditures 
should be maintained in office of 
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the court^'^ which should consider the circumstances 
of the father,38 the necessary and proper expense 
of maintaining his family,39 and the amount of the 
child’s fortune.^0 

§ 22. Funeral Expenses of Child 

It Is the duty of a father to pay the funeral expenses 
of a minor child, and he is liable In a reasonable amount 
to a third person furnishing such services. 

It is the duty of a father to pay the funeral ex¬ 
penses of a minor child,^! and he is liable in a rea¬ 
sonable amount^^ to a third person furnishing such 
services,^^ even though the child was living with 
the mother who had separated from her husband 
and the same rule obtains where the father wrong¬ 
fully drove his child from home.'^s Under some 
statutes a father judicially deprived of a child’s 
custody by a divorce decree is not, in the absence 
of agreement, liable to third persons for expenses 
‘Of the child’s burial.^® Where a statute imposes 
a joint obligation on parents to pay for necessaries 
furnished their children, the court may require the 
divorced parents of a deceased child to contribute 
;to the payment of the funeral expenses>7 

Adult childretL A father ordinarily is not le- 


§ 24 

gaily bound to pay the fimeral expenses of an adult 
child,but, where the child is incompetent and 
without property, the father is liable.^® 

Charging chUd^s estate. Funeral expenses of a 
child are not a charge against his estate when he 
leaves surviving him a father able to pay them.^® 

A contract to support a child in exchange for his 
services does not cover funeral expenses, where the 
child died during the contract period.®^ 

§ 23. Support of Parent or Grandparent by 
Chfld 

The duty of a child to support his parents or 
grandparents and the effect of contracts relative 
thereto are discussed infra §§ 24-27. 

Examine Pocket Parts for later cases. 

§ 24. -Duty and Liability of Child 

The duty and liability of a child to support Its par¬ 
ents or grandparents are purely statutory and do not ex¬ 
ist at common law. 

At common law a child is not bound to support 
its parents® 2 nor is a child, at common law, bound 


'Olerk of court, so that upon demand 
or at conclusion of guardianship in¬ 
fant may have statement.—^De Marco 
V. Seaman, 283 N.T.S. 697, 157 Misc. 
:390. 

:37- XJ.S.—^Bourne v. Maybln, C.C. 
Miss., 3 F.Cas.No.1,700, 3 Woods 
724. 

r38. Ala.^—^Law y. Bush, 195 So. 885, 
239 Ala. 612. 

46 C.J. P 1278 note 48. 

'89. Ala.—Alston v. Alston, 84 Ala. 
15. 

46 C.J. p 1278 note 49. 

-40. Ala.—Alston v. Alston, supra. 
Fla.—Fuller v. Fuller, 2 So. 426, 28 
Fla. 236. 

-41. K.C.—Ck>ipii8 Juris oited in 
White V. Holding, 7 S.B.2d 825, 827, 
217 N.C. 329. 

'Ohio.—Corpus Jtois cited in In re 
Roeser’s Estate, App., 47 N.E.2d 
410, 413. 

'Tenn.—Corpus Juris died in Rose 
Funeral Home v. Julian, 144 S.W. 
2d 756, 767, 176 Tenn. 634, 131 A. 
Ii.R. 858. 

”Wyo.—Corpus Juris cited in Novosel 
V. Sun Life Assur. Co. of Canada, 
66 P.2d 302, 309, 49 Wyo. 422. 

46 C.J. p 1278 note 51. 

-42. N.T.—Gobber v. Empting, 129 
N.T.-S. 4, 72 Misc. 10. 

46 aJ. p 1278 note 62. 

-43. N.C,—Hunycutt v. Thompson, 74 
S,B. 628, 169 N.a 29, 40 L..R.A,N. 
S., 488, Ann.Cas.l913B 928. 
iLiiabillty to third person for neces¬ 


saries furnished to child in general 
see supra $ 16. 

Neoessaxies 

(1) Ordinary funeral expenses fur¬ 
nished child are necessaries for 
which child’s father is liable.—^Blue 
Ridge Park Nurseries v. Owen, 162 
S.E. 486, 41 G£uApp. 98. 

(2) The statutory liability of par¬ 
ents or father for ^‘necessaries” fur¬ 
nished to infant children includes 
funeral expenses of children. 

Ky.—Colovos* Adm’r v. Gouvas, 108 

S. W.2d 820, 269 Ky. 762. 

Okl.—^Phillips V. Home Undertakers, 
138 P.2d 660, 192 Okl. 697. 

Tenn.—^Rose Funeral Home v. Julian, 
144 S.W.2d 755, 176 Tenn. 634, 131 
A.Ii.R. 858. 

44. N.T.—Gobber y. l^pting, 129 N. 

T. S. 4. 72 Misc. 10. 

Separation of parents as affecting 
duty to support child see supra § 
16 b. 

45. N.C.—^Hunycutt y. Thompson, 
74 S.B. 628, 169 N.C. 29, 40 L.R.A., 
N.S., 488, Ann.Cas.l913E 928. 

46. Okl.—^Phillips y. Home Under¬ 
takers, 138 P.2d 660, 192 Okl. 597. 

47. Tenn.—^Rose Funeral Home v. 
Julian, 144 &W.2d 766, 176 Tenn. 
634, 131 A.Lr.R. 868. 

48. Ind.—Norris v. Dodge, 23 Ind. 
190. 

Liability for support of adult chil¬ 
dren see supra $ 17, 

49. N.Y.—^Matter of Van Denhurgh, 
164 N.T.S. 966, 178 App.Div. 237. 
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sa Ind.—^Rowe v. Raper, 64 N.E. 
770, 23 Ind.App. 27# 77 Am.S.R. 411. 

46 C.J. p 1279 note 69.. 

Charging child’s estate for its sup¬ 
port see supra $ 21. 

61. N.H.—Cox V. Pinkham, 114 A. 
18, 80 N.H, 134. 

: 52. D.C.—^In re Fitzwater’s Guard¬ 
ianship, D.C., 68 F.Bupp. 866. 

Ky.—Wood y. Wheat, 11 S.W.2d 916, 
226 Ky. 762. 

Mo.—Hewlett V. Social Security 
Commission, 149 S.W.2d 806, 347 
Mo. 784. 

Neb.—Spomer v. Allied Electric & 
Fixture Co., 232 N.W. 767, 120 
Neb. 399. 

N.Y.—^Rutecki y, Lukaszewski, 79 N. 
Y.S.2d 341, 273 App.Diy. 638—Cou- 
teau y. Couteau, 77 N.Y.S.2d 113, 
192 Misc. 736—^In re Morrissey’s 
Estate, 49 N.Y.S.2d 464, 183 Misc. 
630—Castellani y. Castellani, 28 N. 
Y.S.2d 879, 176 Misc. 763—Anony¬ 
mous V. Anonymous, 26 N.Y.S,2d 
697, 176 Misa 103—^In re Garrison, 
14 N.Y.S.2d 803, 171 Mlsa 983— 
Corpus Juris dted in In re Salm's 
Guardianship, 12 N.Y.S.2d 678, 683, 
171 Misc. 367, affirmed 16 N.Y.S.2d 
1022, 268 App.DiV. 875, affirmed 27 
N.E.2d 46, 282 N.Y. 766. 

Ohio.—Corpus Juris cited in Gardner 
y. Hines, Com.Pl.,. 68 NJB.2d 397, 
398. 

Pa.—Commonwealth v. Morrisey, 27 
A.2d 446, 160 Pa.Super. 202—Com¬ 
monwealth y. Kopf, Quar.Seas., 48 
Lanc.L.Rev. 1, 
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to support its grandparents,and so, in the ab¬ 
sence of contract or statute, a child is not liable 
for such support.5^. No promise on the part of the 
child to pay for necessaries furnished to the parent 
will be implied from the mere existence of the re- 
Iation,55 

In many jurisdictions the statutes impose on chil¬ 
dren the duty to support indigent parents and 
grandparents, as discussed in the CJ.S. title Pau¬ 
pers § 60, also 48 CJ. p 511 note 40-p 512 note 61; 
but such a statute does not require children to sup¬ 
port parents who are not in a penurious condition.^® 

§ 25. — Right of Child to Recover for 
Support, Etc., Furnished 

As a general rule, where a parent lives with his 
child as a member of his child's family, the child is not. 
In the absence o'T an express or Implied agreement, en¬ 
titled to compensation for board, lodging, or other items 
of support furnished by him to the parent. 

As a general rule, where a parent-lives with his 
child as a member of his child’s family, the child is 
not, in the absence of an express or implied agree¬ 
ment, entitled to compensation for board, lodging, 
or other items of support furnished by him to the 
parent.57 A child is entitled to compensation where 
there was an express contract of the parent to 
pay,5 8 or a mutual understanding of the parties that 

Wis.—^In re Heck’s Guardianship, 275 
N.W. 620. 225 Wls. 636. 

46 CJ. P 1279 note 62. 

53. Conn.—Wethersfield ▼. Mon¬ 
tage, 3 Conn. 507, 

Mo.—C(^iiB Juris quoted ia Hewlett 

V. State Social Security Commis¬ 
sion, 146 S.W.2d 94, 96, 236 Mo. 

App. 231, certified to Hewlett v. 

Social Security Commission, 149 S. 

W. 2d 806, 347 Mo. 784. 

54. Mo.—Adams v. Adams, 166 S.W. 

2d 610, 348 Mo. 1041—Hewlett v. 

State Social Security Commission, 

146 S.W.2d 94, 236 Mo.App. 231, 
certified to Hewlett v. Social Se¬ 
curity Commission, 149 S.W.2d 806, 

847 Mo. 784. 

Ohlo^—Gardner v. Hines, Com.Pl., 

H.B.2d 397. 

65. Or.—Belknap v. Whitmire^ 72 P. 

589, 43 Or. 76. 

46 CJ. P 1279 note 64. 

Moral dntar 

. No one who has afforded relief to 
. indigent parents from motives of 
humanity or from, other considera¬ 
tion oah maintain a suit as on an 
‘ implied contract iijainst the children 
of such parents arislns: merely from 
the moral duty, which such child 
«wed to its parents to support them. 

re Salm’s Guardianship, 12 N. 

T.S.2d 678, 171 Mlsc. 367, affirmed 16 


the child should be paid for the support and care 
of the parent®^ 

Presumptions as to gratuity of support furnished 
by a child to its parents, and implied contracts to 
pay for support and maintenance, are considered 
in the C.J.S. title Work and Labor § 17, also 71 
CJ. p 64 note 36-p 70 note 9. 

As against other children. A child voluntarily 
providing support for a parent without notice to the 
other children that they would be expected to bear 
their share of the burden cannot compel contribu¬ 
tion after the parent’s death;®® but the rule that 
contribution among wrongdoers is against the policy 
of the law has no application.®^ In the absence oi 
a contract or a statute, one child is not entitled to 
recover, as against another child, the advances 
made by the former to support their parents.®^ 

Evidence. The burden of proving a contract or a 
mutual imderstanding between parent and chile 
living together in the child’s home, that the parent 
should pay for care and support furnished by the 
child, is on the latter.®® The general rules of evi¬ 
dence are applicable in determining. the admissi¬ 
bility®^ or the weight and sufficiency®® of the evi¬ 
dence to show an express agreement or mutual un¬ 
derstanding that the parent should pay for support 
and care furnished by the child 

58. Ala.—^Barker v. Barker, 17 So 
2d 157, 245 Ala. 846. 

Mich.—Stegrgr€ai v. Stegrgrall, 264 N 
W. 842, 274 Mich. 402. 

Mo.^—Corpus Juris cited in Hurst v 
Hurst’s Estate, App., 161 S.W.2< 
543, 644. . 

Pa.-^In re Reasneir’s Estate, 176 A 
642, 116 Pa.Super. 238. 

46 C.J. p 1279 note 67. 

59. Ala.—^Duncan v. Johnson, 19 
So. 528, 239 Ala. 183. 

Mo.—Corpus Juris cited iu Hurst \ 
Hurst’s Estate, App., 161 S.W.2< 
543, 544. 

46 O.J. P 1280 note 68. 

60. Ky.—Engle v. Terrell, 134 S.W 
2d 980, 281 Ky. 88—-Wood v. Wheal 
11 S.W.2d 916, 226 Ky. 762. 

61. -Ky.—Wood V. Wheat, supra. 

62. W.Va.—Connell v. Connell, 46 £ 
B.2d 724. 

63. Mo.—C oitus Juris cited i 
Hurst V. Hurst’s Estate, App., 15 
S.W.2d 548, 644. 

46 C.J. p 1280 notes 71, 72. 

Burden of proof in civil actions gpr 
‘ erally see Evidence $$ 103-118. 

64. N.H.—^Boucher V. Thibeau, 74 i 
1047, 75 N.H. 697. 

65. Mich.—Steggall v. Stsggall, 

N.W, 842, 274 Mich, 402. 

46.Q.J. p 1280 note 75. 


N.T.S.2d 1022. 258 App.Div. 875, af¬ 
firmed 27 N.E.2d 46. 282 N.T. 705. 
Benefit of necessaries 

Where goods were sold to defend¬ 
ant on open account on her own 
credit, defendant’s adult children 
could not be held personally liable 
therefor on theory that they received 
benefit of necessaries furnished de¬ 
fendant as head of family of which 
they were part—^Batson v. Coley & 
Wilson, Tex,Civ«4.pp., 69 S.W.2d 445. 

56. La.—^Muse'v. Muse, 40 So.2d 21, 
215 La. 288. 

57. Ala.—^Barker v. Barker, 17 So.2d 
157, 245 Ala. 846—Croft v. Croft 
121 So. 82, 219 Ala. 94. 

Mich.—Steggal v. Steggal, 264 N.W. 

842. 274 Mich. 402. . . 

Mo.—Corpus Juris cited in Hurst v. 
Hurst’s Estate,^ App., 151 S.W.2d 
548, 544. 

Pa.—^In re Heasner’s Estate, 176 A. 
542, 116 Pa^Super. 238—In fe An¬ 
derson’s Estate, Orph., 23 Erie Co. 
387—^In re Bundy’s Estate, 21 Erie 
Co. 288, 88 Pittsb.Leg.J. 7. 

Tex.—Jaye v. -Wheat Civ.App., 180 
S.W.2d 1081. 

Wis.—Diver v. Diver, 295 N.W. 18, 
236 Wis. 274, 

46 C.J, p 1279 note 66—71 C,J. p 64 
notes 3^ 37, 39, p 60 note 68, . .. 
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§ 26. -Contracts for Support 

a. Contracts between parent and child 

for support 

b. Contract of child to pay for support 

of parent 

a. Contracts between Parent and Child for sup¬ 
port 

Contracts between parent and child whereby the 
child agrees to support the parent will be upheld and 
enforced, where free fi*om fraud, and founded on a suffi¬ 
cient consideration. 

Contracts between parent and child whereby the 
child agrees to support the parent will be upheld 
and enforced, where free from fraud, and founded 
on a sufficient consideration,6® as where the parent 
conveys or agrees to convey or devise property to 
the child.®7 A breach of the conditions of the con¬ 
tract by the child may entitle the parent to rescis¬ 
sion.^® On rescission of a contract conveying dr 
agreeing to convey property in return, for the par¬ 
ent’s support, the child is not entitled to a portion 
of the property for part performance where the 
conditions of the contract are inseparable,®® and he 
is not entitled to recover for expenses incurred in 
performance of the'contract,^^ but he may be en¬ 
titled to payment for permanent improvements 
placed on the property.^l On termination of an 
agreement under which the child is to take charge 
of the parent’s farm and receive the proceeds there¬ 
from in return for support of the parent, the parent 
is not entitled to recover rent for the time during 
which the contract was in force.*^® 

A court order or a contract by a child to make 
periodical payments for the support of his parent 


§ 27 

terminates on the child’s death, and his estate 
is not thereafter bound to continue the payments.^® 

b. Contract of Child to Fay for Support of 
Parent 

A child is liable for support or necessaries furnished 
to the parent at his instance and request. Contracts be¬ 
tween children for the support of their parents are valid 
and enforceable. 

A child is liable for support or necessaries fur¬ 
nished to the parent at his instance or request,, or 
on his undertaking to pay therefor, the same as on 
any other contract,and the contract need not be 
express but may be implied from the conduct of 
the child in respect of what is being done or fur¬ 
nished.*^® It has been held, however, that the stat¬ 
utory liability of the child to support the parent is 
not a sufficient consideration for a promise by the 
child to pay for past expenditures made by a third 
person for such purpose.*^® 

Contracts between children far support of par¬ 
ent. A contract entered into between children, of 
a parent, in which they agree that each shall pay to 
that one of them with whom their parent lives spec¬ 
ified sums for the partot’s support, is valid and en¬ 
forceable.?'^ So, where one of several - children 
supports his parent the request of the others, 
they are liable on their implied promise to pay for 
the support.’^? 

§ 27. -Support of Wife’s Parents by 

Husband 

Unless the obligation Is Imposed by statute, a hue- 
band is under no obligation to support his wife’s parents. 

Unless the obligation is intposed by statute, a 


Minn.^Allen v. Allen, 293 N.W. 
558, 204 Minn. 395.' 

Ohio.—C^orpiis Jtixis .olted in Gardner 
y. Hines, Com.PL, 68 N.B.2d 397, 
3$8.' 

46 C.J. p 1280 note 76. ‘ 

e?. Minn.—Allen v. Allen. 283 N.W. 

.558, 204 Minn. 396. 

Mont.—De Atley v. Streit. 263- P. 967, 
81 Mont. 382... 

Ohio.—Corpus Juris cited in Gardner 
v. Hines. Com.Pl., 68 N.B.2d 837, 
398. 

46 C.J. p 1380 note 77. 

08. Wls.:r-AJiderson v. Anderson,/4 
N.W.2d 119, 240 Wis. 616. 
Vtensfsr'of oontract 
- (1) It child to whom grantor con¬ 
veys realty in return for promise t<y 
support attempts to transfer, cop- 
tract, grantor mj^ revest property 
himself on the grounds ^at the con¬ 
tract was a personal* one. 

Mont.—De Atley v. Streit, 268 P. 967,. 
81 Mont.'382. ' 


Or.—^Thomas v. Thomas, 33 Pi 565, 
24 Or, 261. ■ 

(2) The rule does not apply where 
the contract does not require person¬ 
al care or attention.—Tougrh v. 
Netsch, 142 A 702, SS.NJSC. 374. 

69. Wis.—Anderson v. Anderson, 4 
N.W,2d 119, 240 WSs. 616.. 

Death of one parent 
A contract, providing for'delivery 
of deed from husband and wife to 
their son and daughter-in-law by es- 
i crow holder on grantees* performance 
of. agreement to support and bury 
grantors, was not “separable con¬ 
tract,** or so fully performed as to 
wife by grantees* payment of her 
funeral expenses as to entitle them 
to portion of realty conveyed, but re¬ 
quired full performance by granteds 
as to both grantoi^ to entitle gran¬ 
tees to delivery of deed.—Anderson 
y. Anderson, supra. 

7a ^ Wis.—Anderson y,' Ahdel^on, au- 
L pwt* , 

""m ’ ' 


71. Wis.—Anderson v. Anderson,' su- 
pra. 

72. Ky.—Snyder v. Snyder, 108 S.W. 
3d 651, 263 Ky.,648.. 

73. . Pa.—Filon*s Estate. 6 Fa.Dist 
703, 29 Pa.Co, 13l 

74. Mass.—Czelusnlah v. Ossolinski, 
173 N.B. 530, 273 Maas. 441. 

46 C.J. p 1281 note 79.^ 

75. Kan.—Oorpns Juris cited in 
Ross V. Smith, 238 P. 474, 475, 131 
Kan. 796. 

46 C.J. p 1281 note 80. 

7a Or.—^Belknap v. Whitmire, 73 
P. 683, 43 Or. 76. 

46 C.J. p 1281 note 81.. 

77« Ohio.—Corpus Jtris died in 
Gardner v. Hines, Com.Pl., 68 N.B, 
2d 397, 398. 

Pa.-^Ward v.. Ward, Com.PL, 53 
Montg.Co: 101. 

46 C.J. p. 1281 note 82. 

78 » Cphn.—Stone Stpi?e» 82 Cpxin. 

” 142 ., ' ’ ;.. 
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§ 28 


husband is under no obligation to support his wife’s 
parents."^^ It has been held that, where a son-in- 
law or daughter-in-law supports a parent-in-law in 
his or her family, an obligation to pay for such 
support is not implied and there can be no recov¬ 
ery therefor,80 unless there is an express contract 
to pay,*l founded on a sufficient consideration,82 
or the circumstances show that the parties respec¬ 
tively recognized an obligation to pay and expected 
to receive payment®^ 

§ 28. Services and Earnings of Child 

The rights of a parent to the services and earn¬ 
ings of his child, the effect of contracts pertaining 
thereto, and the relinquishment, loss or forfeiture 
of such rights are discussed infra §§ 2^39. 

Examine Pocket Parts for later cases. 


§ 29. -Rights of Parents in General 

a. In general 

b. Rights of mother 

a. In General 

As a general rule a parent having the legal control 
and custody of his unemancipated minor child has a right 
to the child's services and earnings. 

A parent having the legal control and custody 
of his unemancipated minor child has a right to the 
child’s services and earnings,^^ although the child 
does not live with the parent,26 unless there has 
been a relinquishment, loss, or forfeiture of such 
right, as discussed infra §§ 35-37. This right, un¬ 
less otherwise provided by statute, is primarily in 
the father,26 but in some jurisdictions under stat¬ 
utory provisions the father and mother of a mi¬ 
nor child have equal rights to its services and 
earnings.®*^ It necessarily follows that the parent 


79. Cal.— Corpus Juris dted in 
Grace v. Carpenter, Cal.App., 108 
P.2d 701, 42 Cal.App.2d 301. 

4$ C.J. p 1281 note 84. 

80. P€u—^Porter's Estate, 15 Pa.Co. 
607. 

45 C.J. p 1281 note 86. 

81. Vt.—Sawyer v. Hebard, 8 A. 
629, 58 Vt. 375. 

46 C.J. p 1281 note 87. 

82. Iowa.—^Van Sandt v. Cramer, 15 
- N.W. 259, 60 Iowa 424. 

46 C.J. p 1281 note 88. 

83. Vt.—Sawyer v. Hebard, 3 A. 529, 
68 Vt. 376. 

46 C.J. p 1281 note 89. 

Presumption trom droumstances 
Ala.—^Franklin v. McGuire, 10 Ala. 
657. 

46 Cjr. p 1281 note 90 [a], [b]. 

84. U.S.—Niewladomski v. TJ. S., a 
C.A.MIch., 159 P.2d 683, certiorari 
denied 67 G.Ct. 1730, 331 U.S. 860, 
91 L.Ed. 1859—^Vlrgrinian Ry. Co. v. 
Armentrout, C.C.A.W.Va., 158 F.2d 
358—Jensen v. U. S., B.C.Me., 78 
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is entitled to recover compensation for the services 
of the child performed for another,and the child 
cannot defeat the parent’s right by a hew contract 
with his employer, or by assigning his wages, as 
considered infra §§ 31, 32, nor can he by any act 
on his part, after the parental authority has termi¬ 
nated, defeat a right which has accrued to the par¬ 
ent*^ 

Basis of parenfs right. The right of the parent 
to the services and earnings of the child arises out 
of the former’s duty to support the child and 
the parent’s right may, therefore, be lost by neg¬ 
lect or refusal to furnish support, as considered in¬ 
fra § 36. 

b. Eights of Mother 

While the parents are living together the mother or¬ 
dinarily has no right to the child’s services and earnings, 
but where the maintenance of the child devolves on the 
mother the services and earnings of the child belong to 
her. 

While the parents are living together the mother 
ordinarily has no right to the child’s services or 
earnings but where the maintenance of the 
child devolves on the mother because of the father’s 
desertion®^ or imprisonment,®^ or where the mother 
is the only recognized parent of the child,®^ the 
services and earnings of such child belong to her. 
Under statutes the mother is entitled to such earn¬ 
ings where the father, from drunkenness or other 
cause, neglects to provide for the child.®® 

On death of father. By the weight of modem 
authority a widowed mother, being liable for the 
support of her minor child, is entitled to its serv¬ 
ices and earnings to the same extent as the father 


would be if living,®® but only, it has been held, as 
long as the child remains a member of the mother’s 
family and is being provided for by her.^^ It has 
been held that the widowed mother has a right to 
the services and earnings of the child even where 
the latter is not dependent on her, but contributes 
to her support;®® other cases have held that she 
has no such right where she is not liable for the 
child’s support;®® and in a few cases her right to 
the services and earnings of her minor child has 
been wholly denied.^ 

§ 30. -Notice to Employer 

Under some statutes, if a parent fails to notify the 
child’s employer that he intends to claim the child’s earn¬ 
ings, payment to the child Is valid and the child has 
good title to the money. 

Under some statutes the parent, if he intends 
to claim the child’s earnings, must notify the child’s 
employer, and, in the absence of such notice, pay¬ 
ment to the child is valid and he has good title to 
the money.® 

§ 31. — Contracts for Child’s Services 

a. In general 

b. By child 

a. InGl^eral 

A parent may contract for the services of the child 
and transfer to a third person the right to the child's 
services. 

A parent may contract for the services of the 
child® and transfer to a third person the right to 
the child’s services,^ in which case the child cannot 
recover the value of such services as against such 
third person,® and the employer cannot make a 
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new contract with the child, without the parent’s 
consent, which will have the effect of superseding 
the original contract.® It has been held, however, 
that a minor may avoid a contract made by a par¬ 
ent for its services,’^ and that a court will not en¬ 
force such contract by restraining the minor from 
performing services for others.® An employer who 
agrees to safeguard the minor from evil and im¬ 
moral associates is liable for a breach of the agree¬ 
ment,® but such an agreement is not an absolute 
guaranty on the part of the employer to safeguard 
the minor.i® 

Form of contract The parent’s contract for the 
services of the child may be by deed,ti although 
such deed is not in the form required by statute 
for indentures of apprenticeship.^® 

Termination of contract on father^s death. An 
ag^eemient by the father for the services of his mi¬ 
nor child ceases to be binding on the child at the 
death of the father^® unless the child assents to a 
continuance of the services thereafter^^ or the 
contract was made by indentures of apprenticeship 
in accordance with the terms of a statute.^® 

By parent and child. Where both father and 
minor child enter into a written a^eement with a 
third person whereby the child is to work for the 
latter until the child arrives at full age, the fact 
that the father has emancipated the child is no de¬ 
fense to an action by the father against the em¬ 
ployer on the contract.!® 

b. By ChiM 

A parent who makes, a claim for the child’s services 
under a. contract made by the child is so far . bound by 
the contract that hie claim depends on a proper per* 
formance thereof. 

A parent who makes a claim for the child’s serv¬ 
ices under a contract made by the child is so far 
bound by the contract that his claim depends on a 


. proper performance thereof.!^ Where a third per- 
I son contracts with a minor child as to the amount 
of wages, the parent may either adopt the contract 
and claim what is due thereunder or may repudiate 
it and claim the reasonable value of the services.!® 
A father who authorizes his son to make contracts 
for services, reserving the wages to the father, is 
bound by contracts made with ihe son, although the 
^father was not apprised of their terms.!® 

§ 32. -Assignment of Child^s Earnings 

The child’s earnings may be assigned by the parent, 
but not by the child. 

The parent may assign the child’s earnings^® so 
as to give the assignee the right to receive and 
hold them as against the child.®! The child can¬ 
not defeat the parent’s right to his earnings by as¬ 
signing them.®® 

§ 33. -Military Service of Child 

The minor child, and not the parent, Is entitled to a 
bounty offered for enlistment, and also to his pay as a 
soldier or sailor. 

When a minor enlists in the army or navy, he, 
and not the parent, is entitled to a bounty offered 
for enlistment,®® and also to his pay as a soldier 
or sailor,®^ for the bounty is in the nature of a 
gift rather than a payment, for services,®® and the 
enlistment operates as an emancipation.®® On the 
other hand, if; has been held that, where a minor, 
under the age at which he can be received into mili¬ 
tary service unless the father consents, is accepted 
as a volunteer without such consent, the father is 
entitled to the bounty,®'^ and that a bounty for en¬ 
listment is not in the nature of a gift®® 

§ 34. —- Rights of Creditors of Parents 

The earnings of the child may be reached by the 
parent’s creditors and subjected to the payment , of the 
parent’s debts. 
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It is a natural consequence of the right of the 
parent to the earnings of the child that such earn¬ 
ings may be reached by the parent’s creditors and 
subjected to the payment of the parent’s debts,29 
and it makes no difference that the title to the prop¬ 
erty in which the earnings are invested is taken 
in the child’s name.^® In the absence of fraud, the 
creditors have no higher rights than the parent, and 
if the latter has relinquished his right to the child’s 
earnings his creditors cannot reach them, as con¬ 
sidered infra § 37. It has been held that the wages 
of a minor child cannot be held by the employer for 
the debts of the father without the minor’s con¬ 
sent unless the contract of emplo)nnent expressly 
stipulates, for such application.^! 

Where a minor child, with the father’s consent, 
gives his mother the benefit of his labor on her 
separate estate, profits wrought by the child’s la¬ 
bor will not be subject to the father’s debts.22 

§ 35. -Relinquishment of Parents’ Right 

a. In general ^ 

b. What constitutes relinquishment 

a. In General 

A parent may relinquish his right to the services and 
earnings of his child, and such relinquishment may be 
express or Implied, Also he may subsequently resume 
his parental authority ahd right. , 

A parent may relinquish , his right to the services 
and earnings of his child^^ although the infant con¬ 
tinues to live with its parents.®^ It is not neces¬ 
sary that such relinquishment should l?e express; 
it may be implied from tlie circumstances.^® 


Resumption of right, A parent who has relin¬ 
quished his claim to his child’s earnings may sub¬ 
sequently resume his parental authority and right 
but a parent who* has allowed the child to contract 
for himself and receive his wages cannot withdraw 
his consent at his pleasure after the wages have 
been earned, so as to acquire any right to wages 
previously earned.® ^ 

Discharge from inilitary service. Where a mi¬ 
nor leaves his parents’ home without their consent, 
and enlists in the army, any emancipation arising 
from such act is effective only during the time of 
service, and on his discharge therefrom the child 
again comes under the control of his parents and 
they are entitled to his earnsings.®'® 

b. What Constitutes BelinquiidmieiLt 

The parent’s right to the child’s earnings Is re¬ 
linquished where he expressly or impliedly consents to 
its receiving Its own earnings, where he emancipates the 
child, or where, by contract, he releases., the right to a 
third person. 

The parent’s right to the child’s earnings is relin¬ 
quished where he expressly or impliedly-consents 
to its receiving its own earnings,®® as where he 
authorizes the child to make its own contracts of 
hire in its own name and receive the wages for its 
own use,^® makes no objection to a contract of hire 
made by the child on its own account,^ ^ or confirms 
and approves an agreement of employment making 
wages payable to the child where he assents to 
the child’s entering into a partnership ;4® where 
he permits the child to leave the parental, home¬ 
stead and labor for his own benefit^^ or shift for, 
himself,^ or in any other way emancipates the 
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child;** or where, by contract, he releases the 
right to a third person.*^ 

§ 36. - — Terminatioii, Loss, or Forfeiture 
of Parents’ Right 

The right of a parent to the child's earnings is con¬ 
tingent on the actual furnishing of support for the child. 

The right of a parent to the child’s earnings is 
contingent on the actual furnishing of support for 
the child,and hence it is lost where the parent 
abandons the child,neglects or refuses to support 
and maintain it,50 or forces it to leave the home 
and labor for its own livelihood.®^ A pauper par¬ 
ent who is not supporting the child is not entitled 
to its earnings.®^ 

Generally a parent’s right to his child’s services 
and earnings may be lost only by emancipation,®® 
but the state may prescribe by statute reasonable 
tests and standards from which it may be deter¬ 
mined whether the parents, by neglect or unsocial 
conduct, have lost their rights in and to the child.®^ 
Where the mother is awarded the custody of the 
child on being divorced from the father, the father 
is thereby deprived of all right to the services or 
earnings of the child.®® The appointment of a 
guardian for a child does not, in the absence of 


emancipation, affect the parent’s right to the serv¬ 
ices and earnings of the child.®® A child is not 
clothed with any power to extinguish a parent’s 
right to receive his earnings ;®7 he cannot contract 
to do any act which would affect this right,®® and 
such right is not lost when the minor enters a haz¬ 
ardous emplo3nnent without»the parent’s consent®® 

Adult child. A parent’s right to the services and 
earnings of his child ceases when the child arrives 
at majority®® imless the child thereafter elects to 
remain with his parents and is supported by them.®^ 

The marrmge of the child terminates the parent’s 
right to its services and earnings®® even though 
the parent did not consent to the marriage.®® On 
the other hand, it has been held that, where a stat¬ 
ute requires the parent’s consent to the marriage, 
a marriage without such consent does not termi¬ 
nate the parent’s right to the child’s earnings.®^ 

Remarriage of mother. It has been held that a 
widow’s right to her minor child’s services ceases 
when she remarries®® and the child is supported by 
its stepfather.®® On the other hand, it has been 
held that the mother, by her remarriage, does not 
lose her right to such services and earnings in the 
absence of a transfer of her parental right to the 
stepfather,®*^ and that, where she supports the child. 


46- tT,S.—Constance v. Ck>snell, D.C. 
S.O., 62 F.Supp. 253. 

46 QJ. P 1286 note 58. 

47- Ga.—Carswell v. Harrison, 126 
S.H. 293, 83 Ga.App. 140. 

46 C.J. P 1287 notes 59, 70. 

48L Mo.—^Evans v. Kansas City 
Bridsre Co., 247 S.W. 213, 213 Mo. 
App. 101. 

Tex.—^Brooks v. De Witt, Civ.App., 
178 S.W.2d 718, reversed on other 
grounds De Witt v. Brooks, 182 S. 
W.2d 687, 143 Tex. 122, motion 
granted and certiorari denied 65 
S.Ct. 1196, 825 U.S. 862, 89 L..Ed. 
1983. 

Emancipation by failure to support 
child see infra $ 83. 

49k Cal.—Howton v. Howton, 124 P. 

2d 837, 51 Cal.App.2d 323. 

46 C.X P 1287 note 65. 

50. ni.—^Zozaski v. Mather Stock 
Car Co., 38 N.E.2d 825, 312 IlI.App. 
585. 

Neb.—Corpus Jhzis cited lu In re 
Ducht’s Estate, 296 N.W. 749, 752, 
139 Neb. 161. 

N.H.—^Lessard v. Great Falls Wool¬ 
en Co., 145 A. 782, 83 N.H. 576, 63 
A.Ii.R. 1142. 

Tex.—^Brooks v. De Witt, Civ.App., 
178 S.W.2d 718, reversed on other 
grounds De Witt v. Brooks, 182 S. 
W.2d 687, 143 Tex, 122, motion 
granted and certiorari denied . 65 


: S.Ct 1196, 325 U.B. 862, 89 L.Bd. 
1983. 

46 CJ. p 1287 note 66. 

51. Md.—^Lucas v. Maryland Dry- 
dock Co., 31 A.2d 637, 182 Md. 54. 

46 C.J. p 1287 note 67. 

52. N.H—Jenness v. Emerson, 15 
NJL 486. 

46 C.J. P 1287 note 68. 

53. U.S.—Constance v. Gk>snell, D.C. 
S.C., 62 F.Supp. 253. 

N.EC.—^Lessard v. Great Falls Wool¬ 
en Co., 145 A. 782, 83 N.H. 576, 63 
A.L.K. 1142. 

Voluntary and constructive emanci¬ 
pation see infra §§ 88, 89. 

54. Tex.—^Brooks v. De Witt, 178 S. 
W.2d 718, reversed on other 
grounds De Witt v. Brooks, 182 S. 
W.2d 687, 143 Tex. 122, motion 
granted and certiorari denied 65 S. 
Ct 1196, 325 U.S. 862, 89 D.Ed. 
1983. 

55. Ind.—^Husband v. Husband, 67 
Ind. 583, 33 Am.R. 107. 

N.J.—Straver v. Straveri 50 A.2d 39, 
26 N.XMisc. 218. 

Ohio.—In re Todhunter's Adoption, 
App., 35 N.B.2d 992. 

56. N.H.—^Lessard v. Great Falls 
Woolen Co., 145 A. 782, 83 N.H. 
576, 63 A.D.R. 1142. 

Pa.—^Rundle v. Meyers, 3 A.2d 172, 
133 Pa.Super. 433. 

57. Okl.—Boxana Petroleum Co. v. 
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Cope, 269 P. 1084, 132 Okl. 152, 60 

A. L.R. 837. 

58i Okl.—^Roxana Petroleum Co. v. 
Cope, supra. 

59. Okl.—^Roxana Petroleum Co. v. 
Cope, supra. 

60. Ga.—Rhodes v. State, 47 S.B.2d 
293, 76 GaA.pp. 667. 

46 C.J. P 1287 note 71. 

61. N.J.—Brown v. Ramsay, 29 N. 
J.Law 117—^Burdick v. Grimshaw, 
168 A. 186, 113 N.XEg. 691. 

62, N.T.—Cochran v. Cochran, 89 N. 

B. 470, 196 N.T. 86, 24 D.R.A.,N.S., 
160, 17 AnmCas. 782. 

46 ax p 1288 note 73. 

63. Mass.—Commonwealth v. Gra- , 
ham, 31 N.E. 706, 167 Mass. 73, 34 
Am.S.B. 255, 16 L.B.A. 578. 

46 C.X p 1288 note 74. 

64, Me.—White v. Henry, 24 Me. 
531. 

65, Mass.—Worcester v. Maxchant, 

14 Pick. 510—^Preto v. Brown, 4 
Mass. 675. . ^ 

66, Ind.—^Hollingsworth v. Sweden¬ 
borg, 49 Ind. 378, 19 Am.R. W7. 

Mo.—Whitehead v. St. Louis, etci, R. 
Co., 22 Mo.App. 60. 

67- Ga.—Lucas v. Oglesby, 111 S. 

B. 579, 28 Ga.App. 427.. 

N,X^Malou6 V. Romano, 127 A. 91, 
95 N.XB<a. 29X 
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without assistance from the stepfather, she is enti¬ 
tled to its eamings.*8 

§ 37. ——> Effect of Relinquishment or Loss 
of Parents’ Right 

When the parent has relinquished or lost hfs right 
to the child's earnings, such earnings belong to the 
child. 

When the parent has relinquished or lost his right 
to the child’s earnings, such earnings belong to the 
child,and the child may assert his right thereto 
as against the parent himself,70 and also as against 
all persons claiming through or imder the par- 
ent,*^^ including his creditors,^^ unless a voluntary 
relinquishment was made by the parent with the 
design of defrauding his creditors.'^S 

Property purchased with the chUiFs earnings be¬ 
longs to the child, where the parent has relinquished 
or forfeited his right to the earnings, not only as 
against the parent,^^ but also as against creditors 

of the parent.75 

§ 38. -Right of Child to Compensation 

for Services to Parent 

Ac a general rule a child who Is living with Its par¬ 
ents is not entitled to compensation for services rendered 
to the parents unless the services were rendered under 
an express or implied contract for payment. 

As a general rule a child who is living with its 


parents is not entitled to compensation for serv¬ 
ices rendered to the parents,*^® even though the 
child has reached the age of majority^^ qj- has been 
married in order for a child to be entitled to 
compensation for services rendered to its parent the 
services must have been rendered under a contract 
for payment.7^ A parent may contract to pay the 
child for its services, in which case the child’s 
claim for the amount due is good as against the 
parental and his creditors.82 An express promise 
by a parent to pay for the services of his adult 
child residing with him is binding although no 
amount or rate of wages is agreed on.^S' 

Presumptions as to gratuity of services rendered 
by a child to its parents, and implied contracts to 
pay for such services, are considered in the CJ.S. 
title Work and Labor § 17, also 71 CJ. p 63 note 35 
-p 70 note 9. 

Duration of contract A parol contract by which 
a son is to work on the father’s farm for an indefi¬ 
nite length of time cannot be extended beyond the 
father’s death.84 

§ 39. -Actions for Services 

a. In general 

b. Defenses 

c. Parties 

d. Pleadings 


6& Mo.—^FranUin v. Butcher, 129 
S.W. 428, 144 MO.APP. 660. 

69. Md.—Lucas v. Maryland Dry- 
dock Co., 81 A.2d 637, 182 Md. 64. 

46 C.J. P 1288 note 80. 

70. H,I.—^Pardey v. American Ship 
Wlndlans Co., 34 A. 737, 19 H.I. 
46L 

46 C.J. P 1288 note 81. 

71. Mass.^Jenhey v. Alden, 12 
Mass. 375. 

46 C.J. P 1288 note 82. 

72. Ark.—^Fiauenthal v. 151 Paso 
Bank, 280 S.W. 1001, 170 Ark. 322, 
44 A.L.R. 871. 

46 C.J. P 1288 note 83. 

73. Mass.—-WhitinfiT v. Earle, 3 Pick 
201, 16 Am.D. 207.. 

46 C.J. P 1289 note 84. 

74. Mont.—^Francisco v. Benepe, 11 
P. 637, 6 Mont. 243. 

46 C.J. P 1289 note 85, 

75. Tex.—Furrh v. McEnis^ht, 26 S; 
W. 95, 6 Tex.Clv.App. 68^' 

46 C.J. P 1289 note 86. 

76. Pa.—^In re Reed’s. Estate, 83 A. 
2d 251, 152 Pa.Super. 389. 

71 C.J. P 63 note 35, p 64 note ZB. 

77. Ga.—Meads y. Williams; 189 S. 

H. 718, 66 Ga.App. 224. " 

71 C.J. p 64 note 39. 


78- Ky.—^Terry v. Warder, 78 S.W. 

154, 25 Ky.L. 1486. 

71 C.J. p 64 note 41. 

79. Ark.—^Meers v. Potter, 188 S.W. 
2d 500, 208 Ark. 965. 

Ga.—Meads v. Williams, 189 S.B. 
718, 65 GaA.pp. 224—Grubbs v. 
Hamby, 131 S.E. 189, 34 Ga.App. 
774. 

Ind .—Neef v. Neef^s Estate, 37 N.B3. 

2d 682, 110 Ind.App. 309. 

Mass.—^Turner v. Buttrlck, 172 17.25. 
246, 272 Mass. 261. 

Mo.—^Hurst V. Hurst’s Estate, App., 
151 S.W.2d 543. 

Ohio.—Sokolowski v. Lucey, App., 47 
N.E.2d 627, second case. 

Pa.—^In re Heed’s Estate, 11 Som. 
Legr.J. 180, 24 WestCo.L.J. 188, 
affirmed 33 A.2d 251, 162 Pa.Super. 
389. 

71 C.J. p 66 note 58. 

Claim for services agrainst parent’s 
estate see Executors and Admin¬ 
istrators S 371 b. 

80. U.S.—Scripps V. Scripps, C.CAu 
Ohio, 40 F.2d 176, certiorari de¬ 
nied 61 S.Ct. 40, 282 U.S. 866, 75 
L.Ed. 766. 

Ind.—Neef v. Keef*s Estate, 37 NJE. 

2d 682, 110 Ind.App. 309. 

Ohio.—Sokolowski v. Lucey, App., 47 
N.E.2d 627, second case. 
i46 C.J. P 1289 note 89. 
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Express oontraot idiown 
Mich.—Hialey v. Hialey's Estate, 121 
N.W. 466, 157 Mich. 46. 

Mo.—^Bunton v. Newell, App., 239 S. 
W. 1096. 

Express oontraot not shown 
U.S.—Scripps V. Scripps, aC.A.OhiOr 
40 F.2d 176, certiorari denied 61 S. 
Ct. 40, 282 U.S. 866, 76 L.Ed. 766. 
Iowa.—^Henningrer v. McGuire, 126 
N.W. 180, 146 Iowa 270. 

Mich.—^In re Engrel’s Estate, 200 N. 

W. 138, 228 Mich. 386. 

Minn.—^In re Klesslg's Estate, 189 N. 

W. 424, 163 Minn. 27. 

Tex.—^RoOkowitz v. Hockowitz, Civ. 

App., 146 S.W. 1070. 

46 C.J. P 1289 note 89 [a]. 

81- U.S.—Scripps v. Scripps, C.C.A. 
Ohio, 40 P.2d 176, certiorari denied 
61 S.Ct. 40, 282 U.S. 866, 73 L.Bd. 
766. 

Neb.—^In re Chalupa’s Estate, 280 N. 

W. 164 134 Neb. 918. 

46 C.J. P 1289 note 90. 

89. Mont.—Officer v. Swindlehurst, 
108 P. 583, 41 Mont. 126. 

46 CJ. P 1289 note 91. 

88. Ohla—Sokolowski v. Lucey, 
App., 47 N.E.2d 627, second case.. 
46 C.J. P 1289 note 93. 

84. N.Y.-^n re Merchant, 6 N.T.S. 
875, 63 Hun 638, 
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€. Evidence 
. , f. Trial 

g. Amount of recovery 


a. In Cteneral 

As a general rule the right of action for the services 
or earnings of an unemancipated minor is In the parent» 
and such action should be brought In the name of the 
parent. 

As a general rule the right of action for the 
services or earnings of an unemancipated minor is 
in the parent.85 This is invariably true where the 
contract of employment was made by the parent, 
but it may also be true where the contract was 
made by the child.87 Consequently an action for 
the work, labor, and services of an unemancipated 
child must be brought in the name of the parent 
Even after the death of the parent a minor child 
cannot recover for services performed in the life¬ 
time of the parent under a contract between the 
parent and the employer.^^ 

A father is not precluded from recovering wages 
for work done by his minor son by the fact that the 
work was done by the son against his express dis¬ 
sent,or by the. fact that the employer, who was 
informed of the father’s dissent, notified him to 
come and take his son away, which, he neglected 
to do,®i or because of a false statemei|[t made by 
the son to his employer that he had been emancipat¬ 
ed by his father, where such statement did not in 
any way influence the employer.®^ A father has 
been held entitled to recover in. his own name mon¬ 
ey paid by a young child for fancy articles sold to 
the child, although without fraud and, where a 
minor child has transferred his wages to a third 
person, the father has been held entitled to recover 

85.; XJ.S.—Constance v. Gosnell, D.C; 

5.C., 62 F.Snpp. 253. 

N.H.—^Iressard v. Great Falls Wool¬ 
en Co., 145 A. 782. 83 N-H. 876, 63 
A,Ii.R.. 1142. 

Pa.—Rundle v.: Meyers t A.2d 172, 

133 Pa.Snper. 433. 

Utah.-^rtegra v. Salt , Iiafce Wet 
Wash I^aundry, 156 P.2d 885, 108 
Utah 1. 

4$ C.J. P 1289 note .9.5, . " 

88. Neb.—^Inness v. Meyer, l89 N. 

W. 836, 93 Neb. 43'. 

46 C.J.< P 1289 note 96. 

87. N.C,—Daniel v; Atlantic Coast 
Dine R. Co., 86 S-E. 174, 171 N.C. 

23. 

46 ajr. P 129.0 note 97. 

88. U.S.—Constaiibe v; Gosnell, D.C. 

. S.O.; 62 RSupp. 258. ^ • 

46 C.J; 1 ^ 1290 note 98. 

89. U.S.—^Roby V. Lriadall, D.C., 20 
Jff';C5as.Noili,972, 4 Cwch aa 361. 


them in an action against such third person.®^ On 
the other hand, it has been held that a father has 
no claim on a person receiving wages of an infant 
from his employer, on the order of the infant, to 
recover the amount so received.®® 

Rights as between father and mother. As be¬ 
tween parents the right of action for the child’s 
earnings is, as a general rule, in the father,®® but 
where a father has deserted his family, and has not 
been heard from for a period sufScient to raise a 
presumption of his death, the mother can contract 
for the child’s wages and maintain an action on 
such contract against the employer.®^ 

Right to maintain laborer's lien. A parent who 
has not released his right to the earnings of his mi¬ 
nor children may maintain a laborer’s lien in his 
own name for their services,®® and may in a single 
foreclosure prosecute for his children’s wages and 
his own, if all are due by the same person.®® 

Effect of relinquishment or loss of right Jo earn¬ 
ings. Where the parent has relinquished or lost 
his right to the child’s earnings, the right .o.f action 
for such earnings is in the child^ and the parent 
cannot maintain an actidn therefor.® So a parent 
who has _ agreed with the child to relinquish his 
right to services o-dinarily cannot recover the 
child’s wages from the employerj^ although he no¬ 
tified the employer not. to pay the wages to the 
child but the parent may sue for the child’s wag¬ 
es where an agreement of relinquishment made, witii 
the child is insufficient to constitute an emancipa¬ 
tion® or where the child has failed to perform on 
his part® It has also been held, subject to certain 
qualifications and exceptions,7 that, where, by the 
terms of a contract made by the parent for the 

1. Mont—Schwab v. Pctersop, 2.68 

P. 711, 80 Mont 214. - .. > ..... 

Pa.—Wright v. Steward, 14 Pa.Diat| 
& Co. .712, 42 Lianc.L.Rey. 299. 

46 Q.J. p 1290 note 13. 

2. Ark.—Biggs V. St Douis, etc., B. 
Co., 120 S.W. 970, 91 Ark. ,12i 

46 C.J. P 1290 note It 

3. Conn.—^Morse v, Weltbn, 6 Conn. 
547. 16 Am.D. 73. 

4. Conn.—Morse v. Welton, supra. 

5. Vt—^Mason v/Hutchins, .32 Vt 
780, 

;46 C.J. p 1290 note 17. 
a. Vt—Cahill v. Pattenson, SO Vt 

692. “ ■ . 

46 C.J. P 1290 note 18. 

7f Pa.r-Kauffelt v.. Moderwell, 2£' 
Pa. 222. ‘ ^ . 

46 'aJ. P.a291 note 19.** • ‘ • 

Told contract 

NiT^~Detts V* Brooks,, Dcdgr .p, 36- 
46 CJ, p 1291 note 19 ^ 


9a. .Conn.—Smith V. Smith* 30 Conn. 
111 . 

91. Conn.—Sxnith v. Smith, supra. 

92. Vt—^Mason v. Hutchins/ 32 Vt 
'780. 

93. Vt—Sequin v. Peterson, 45 Vt 
265, 12 Am-R. 194. 

94. Ga.—Wilkes v. Pound, 113 S.B. 
700, 29 Ga.App. 98.‘ 

95. N.T,-—Herrick v. PTitcher, 47 
Barb. 689. 

96. m.—Barrett v. Riley, 42 Ill.App. 
258. 

46 C.J. P 1290 note 7. 

97-. N.J.—Osborn v^ Juiei^ .26 N.J. 
Law 388. . . 

9a -Or.—Potter v* Dafidsoni 20 P. 
2d 409, 143 Or. 101, rehearihg de¬ 
nied 21.P.3d 785, 143 Or.-lOt ^ " 
46 C.J. P 1290 note 9- 

99. Ga;—Cox v. Adams, 63 S.B. 60, 
5 Ga,App. 296. 
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employment of the child, the wages are to be paid 
to the child, the right of action therefor is in the 
child and not the parent,S although there is also 
authority to the contrary.® The mere consent of a 
father that his son may sue for services rendered 
before he had obtained majority will not author¬ 
ize the son to sue if emancipation or waiver of the 
father's right did not take place until after the 
services had been performed.^® 

h. Defenses 

Emancipation of the child, or payment to a child who 
Is emancipated or entitled to his own earnings, is a gocd 
defense to an action by the parent for the child’s earnings. 
Where an employer knows of the child’s emancipation, 
payment of the wages to the parent is no defense to an 
action by the child for his wages. 

Emancipation of the child is a good defense to 
an action by the parent for the child’s eamings^i 
unless the employer is estopped to rely on such de- 
fense.^2 Payment to a child who is emancipated 
or entitled to receive his own earnings is a good 
defense to an action by the parent therefor 
but payment to a child is no defense to a suit by 
the parent where the child was not entitled to his 
eamings^^ and the employer was cognizant of 
that fafct.i5 . 

Failure to complete contract. Where a child en¬ 
tered into a contract of employment without his 
parent’s consent, his failure to complete his con¬ 
tract is no defense to a suit by the parent for the. 
services actually rendered.^® 

Illegal services. The fact that a part of the 
child’s duties was the illegal sale of liquor is no de¬ 
fense to an action by the parent where he did not 
know of the character of such services.^^ 

Counterclaim, Where a minor misdelivered goods 
intrusted to him by his employer for delivery, the 
latter was not entitled to an affirmative judgment 


§ 39 

on his counterclaim for the misdelivery, in an ac¬ 
tion for wages brought by the minor’s father, in 
the absence of a showing that the father was guilty 
of conversion or that he made the child his agent 

Against child or assignee of child. Where a mi¬ 
nor child has been emancipated by the parent, to the 
knowledge of the employer, it is no defense to an 
action by the child for his wages that such wages 
were paid to the parent^® or had been attached by 
the parent’s creditors.^® Payment to a parent 
who has not lost or relinquished his right to the 
child’s earnings is a good defense to an action 
against the employer by the assignee of the child.^^ 

c. Parties 

An emancipated minor Is entitled to recover hts own 
earnings without joining his father as a party defendant: 

A minor who is emancipated and allowed to col¬ 
lect his own earnings is entitled to recover them 
without joining his father as a party defendant;®® 
and where a joint contract has been made by an 
infant and an adult, under which money has been 
earned, the father cannot sue the adult in his own 
name as the infant’s substitute in the action as 
though he himself had been a joint contractor.®® 

Cross complaint against child. In a parent’s ac¬ 
tion to recover wages paid to the child, it is with¬ 
in the sound discretion of the court to permit de¬ 
fendant employer to interplead the child and file a 
cross complaint to recover from him, any amount 
found due to the parent from the employer, on the 
ground that the money was paid to the child by 
mistake of fact.®^ 

d. Pleadings 

The complaint In an action by a parent for the serv- 
Ices of a child must set forth the amount claimed.- 

.. The complaint in an action by a parent for the 


8- Iowa.—Gooden v. Rayl, 62 N.Ww 
506, 86 Iowa 592. 

46 C.J. p 1291 note 20. 

9. Mass.—^Marston v. Big-elow, 22 N. 
B. 71, 160 Mass. 45, 6 L.R.A. 43. 

46 C.J. p 1291 note 2i. 

10. Mass.—Stiles v, Granvill^ 6 
Chish. 458. 

11. Mass.—^McIntyre v. Fuller, 2 Al¬ 
len 345. 

Relinquishment or loss by pareht of 
right to child’s services or earn¬ 
ings see supra 8S 36-37. 

19. Mass.—^McIntyre v. Fuller, su¬ 
pra. 

46 C.J. p 1291 note 24. 

13, Mo.—^Bvans V. Kansas City 
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Bridge Co., 247 S.W. 213, 213 Mo. 
App. 101. ‘ 

46 C.J. P 1291 note 26. 

14. Tenn.—^Tennessee Mfg. Co. v. 
James, 18 S:W, 262, 91 Tenn. 164, 
30 Am.S.R. 866, 15 L.R.A. 211. 

46 C.J. P 1291 note 26. 

16. Me.—White v. Henry. 24 Me. 
531. 

Tenn.—^Tennessee Mfg. Co. v. James^ 
18 S.W. 262, 91 Tenn. 154, 30 Am. 
S.R. 865,16 L.R.A. 211. 

16. U.S.—^Lovrein v, Thompson, D. 

CMass., 15 F.Cas.Ho.8,557, 1 

Spragpe 356. 

17. Mass.—^Emery v. Kempton^ 2 
Gray 267. 

18. H.y.-^-Weine? v. Weinberg, 211 
N.T.S. 48, 126 Misc. 393. 
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19. Ark.—^Blggs v. St. Louis, etc., R. 
Co., 120 S.W. 970, 91 Ark. 122. 

Tenn.—Tennessee Mfg. Co. v. James, 
18 S.W. 262, 91 Tenn. 164, 30 Am.S. 
R. 865, 16 L.R.A. 211. 

20. Vt.-r-Bray v. Wheeler, 29 Vt, 
514. 

21. Ga.—Southern R. Co. v. King,* 
70 S.B. 1109, 186 Ga. 173. 

22. Ind.—^Haught, etc,, Iron-Works, 
V. Duncan, 28 H.B. 334, 2 IndA.pp.' 
264. 

46 C.J. P 1291 note 85. 

23. Mlch.«—Osburn v. Farr, 8 N.W. 
299, 42 Mich. 134. 

24. Wls.^Patek V. Plankintou 
Packing Co., 190 N.W. 920, . 179 
Wis. 442. 
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services of the child must set forth the amount 
claimed or sued for,25 and when the mother is 
plaintiff it must be averred that the father is dead^^ 
or that the mother is entitled to the services of the 
child as guardian or otherwise.27 It has also been 
held that, in an action by the mother, an averment 
that the child is actually living with, and supported 
by, her is an essential part of the statement of her 
cause of action.28 In a suit for work done by plain¬ 
tiff during his minority, an answer alleging that 
plaintiff was hired to defendant by his father for 
the term of his minority, defendant agreeing to 
give him certain articles at the close of the term, 
and that after plaintiff attained his majority an ac¬ 
counting was had between plaintiff, his father, and 
defendant, when the latter paid and plaintiff re¬ 
ceived a certain amount in full payment of the de¬ 
mand sued for, is good.29 

Issues and proof. In an action by a father for 
the services of his son, the legitimacy of the son 
is not in issue and need not be proved^® unless the 
relationship is denied by defendant.^! Where a 
mother sues to recover the wages of a child under 
a statute providing that if a father neglects to pro¬ 
vide for his children the mother may receive their 
wages if she be of suitable character to have the 
custody of the children, her character is in issue, 
although the question is not raised by the plead¬ 
ings, and defendant may show that it is not such 
as to entitle her to the benefit of the statute.2’2 
Where a minor living with an adult who is neither 
parent nor guardian is hired by such person to a 
third person, the latter cannot, in a suit for the 
amount due for the services, dispute the right of the 
adult to the custody of the minor.22 

e. Evidence 

In an action by a parent to recover the earnings of 
his minor child, the presumption Is that the parent Is en* 
titled to the earnings of the child, and the burden Is on 
one claiming that such earnings belong to the child to 


prove that fact. General rules as to the admissibility, and 
the weight and sufRclency, of evidence are applicable. 

In an action by a parent to recover the earn¬ 
ings of his minor child, the presumption is that the 
parent is entitled to the earnings of the child,24 and 
the burden is on one claiming that such earnings 
belong to the child to prove that fact by showing 
that the parent had lost or relinquished his right 
thereto.25 When a minor is allowed by his fa¬ 
ther to make his own contract for services, the pre¬ 
sumption is that he is entitled to recover the wages 
for himself ;25 and it has been held that a father 
who sues to recover for work done by his son must 
prove that in the doing of the work he was the prin¬ 
cipal and the son the agent, either in fact or in law, 
that is, that the son was emancipated and was work¬ 
ing under him as his servant or that he was not 
emancipated.27 Where defendant in an action by a 
minor child for wages pleads a contract with the 
parent to board and care for the child in consid¬ 
eration of his services, the burden is on defendant 
to establish such contract ;22 but when such con¬ 
tract is shown the burden then shifts to plaintiff 
to establish a subsequent special contract to pay 
wages.22 In an action by the child against his 
parent on an alleged agreement to pay for the 
child’s services to the parent, the burden of prov¬ 
ing such agreement is on the child.40 

Admissibility. Subject to the usual rules govern¬ 
ing the competency, relevancy, and materiality of 
evidence in civil actions generally, in an action 
by a parent to recover for services rendered by 
his minor child, any competent evidence which tends 
to negative the parent’s right to the child’s earn¬ 
ings is admissible in defendant’s behalf.41 So de¬ 
fendant may show from the practice of the father 
in other cases the authority of the son to make a 
special contract, and that such contract was not 
fulfilled by him;42 and, in order to show the au¬ 
thority of the son to make the contracts, it is com¬ 
petent for defendant to prove that the father had 


SB. Ala.—Jones v. Buckley, 19 Ala. 
604. 

56. Ala.—Jones v. Buckley, supra. 
Conn.—^Biirk v, Plilps, 1 Boot 487. 

57. Ala.—Jones v. Buckley, 19 Ala» 
604. 

Conn.—^Burk v. Phips, 1 Root 487. 

58. Pa.—Franz v. Riehl, 4 Pa.I>ist. 
627. 

89. Ind.—^Hobbs v. Qodlove, 17 Ind. 
359. 

aa N.t:—H aisrbt v. WH^ht, 20 
H:ow.Pr. 91. 

-31. N.T.—Armstrong: v. McDonald, 
10 Barb. 300. 

46 O.J. P 1292 note 46. 


32. Pa.—^Eustice v. Plymouth Coal 
Co., 13 A. 976, 120 Pa. 299. 

46 C.J. p 1292 note 47. 

33. Ohio.—^Lowry v. Button, 

Wright, p 330. 

34. U.S.—^In re Haskell, D.CMass., 
228 P. 819. 

Ga.—^Jones v. McCowen, 131 S.B. 290, 
34 Ga.App. 801. 

35. Ga.—Jones v. McCowen, supra. 
Presumptions ajid burden of proof as 

to emancipation generally see in¬ 
fra S 90. 

38. Pa.—House v. House, 5 Luz.Lieg. 
Reg. 61. 
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37. N.J.—^Brown v. Ramsay, 29 N. 
J.Liaw 117. 

3& Iowa.—^Pierce v. Coffee, 139 N. 
W. 1092, 160 Iowa 30. 

39. Iowa.—^Pierce v. Coffee, supra. 

40. Ind.—Williams v. Resener, 66 N. 
E. 857, 25 Ind.App. 132. 

46 C.J. P 1292 note 58. 

41. Mich.—^Freeman v. Shaw, 139 N. 
W. 66. 173 Mich. 262. 

Mo.—Woodward v. Donnell, 123 S.W. 

1004, 146 Mo.App. 119. 

46 C.J. P 1292 note 62. 

42. Vt.—ChUson V. Philips, 1 Vt 
41. 
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previously permitted his son to hire himself out to 
divers persons to perform the services stipulated 
for in such contracts and to settle and adjust the 
claims arising out of such contracts, and that such 
had been the practice of the father.^3 Jt has been 
held that evidence as to the willful or negligent acts 
of the child is incompetent in an action by the fa¬ 
ther to show that the child’s services were of no 
value to defendant.44 Qn the other hand, it has 
been held that evidence of the dishonest and crim¬ 
inal behavior of the child is admissible to show the 
circumstances of the service, and that it was not 
merely worthless, but positively injurious, to the 
employer.^® Where a mother sues for the wages 
of her son under a statute allowing her to receive 
the earnings of the children when the father neg¬ 
lects to provide for them, and she testifies that her 
husband has done nothing for several years to sup¬ 
port the family, evidence is admissible to show 
where the son has been living since he left defend¬ 
ant’s employ as bearing on whether the husband has 
done something toward his support.-*® In an ac¬ 
tion by a child for wages under a contract made by 
the father for her services, it is not error to admit 
in evidence receipts given by the father for money 
paid him on account of what was due the child, 
where the child was living with him under his su¬ 
pervision, and the jury might well have found that 
he was acting as her authorized agent or exercising 
parental care and authority not at all inconsistent 
with his relinquishment of the profits of her serv- 

ices.^7 

In an action by a child to recover compensation 
for services rendered to his parent, any evidence 
which tends to prove an agreement by the parent 
to pay for such services is admissible.^® 

Weight and sufficiency. The general rules as to 
the weight and sufficiency of evidence in civil ac¬ 
tions are applicable in an action by the parent or 
child to recover for services rendered by the child 
to a third person,^® as on the issue of relinquish¬ 


§ 39 

ment or loss of the parent’s right to the child’s 
earnings by emancipation or otherwise.®<> The fact 
that plaintiff was present and assenting when his 
minor child entered into a contract of emplo 3 mient 
which was signed by the child in her own name and 
not by him does not alone establish an intention on 
his part to relinquish his right to the child’s wag¬ 
es.® ^ Where a minor who has left his father’s 
house in another state sues, on attaining majority, 
to recover for services rendered while under age, 
the jury must be satisfied that the father had eman¬ 
cipated his son or given him his time while he 
worked for defendant or waived the right to re¬ 
cover for his services generally or in the particular 
case,®2 and, while proof that the father permitted 
the son to come into the state for employment and 
to make a contract for his services authorizes the 
jury to infer an emancipation or waiver of the 
right to the child’s earnings, it does not require 
that they should do so.®® The mere fact that an 
infant is working and collecting the proceeds of his 
labor does not show permission of his parent for 
him to receive for his own that which in law be¬ 
longs to the parent;®^ but evidence that the parent 
knew that he was receiving the proceeds of his own 
labor might be sufficient to authorize an inference 
that permission had been granted for him to engage 
in the occupation and receive for his own the pro¬ 
ceeds of the labor.®® 

General rules as to weight and sufficiency of ev¬ 
idence in civil actions are applicable in an action by 
a child to recover compensation for his services to 
the parent.®® A contract by a parent to pay his 
child for services rendered must be proved by clear 
and convincing evidence.®^ 

f. Trial 

In accordance with the rules governing trials of civil 
actions generally, the case should be submitted to the 
Jury where there is any legal evidence tending to support 
the Issues raised by the pleadings. 

In accordance with the rules governing trials of 


43. Vt.—Chilson v. Philips, supra. 

44. S.D,~Panton v. Byrum, 128 N. 
W. 325, 26 S.D. 366, 34 

501. 

46 aj. p 1293 note 65. 

4B. Mich.—Schoenberg v. Voigt, 36 
Mich. 310. 

43. Pa.—^Bustice v. Plymouth Coal 
Co., 13 A. 975, 120 Pa. 299. 

47. Ala.—^Benziger v. Miller, 50 Ala. 
206. 

43. III.—Laymon v. Francis, 213 Ill. 
App. 82. 

Mich.—^Riggs V. Riggs, 206 N.W. 508, 
232 Mich. 579. 

46 C.J. p 1292 note 61. 


49. Gku—^Howard v. Franklin, 124 S. 
B. 554, 32 Ga.App. 737. 

46 C.J. p 1293 note 71. 

60. Md.—^Lucas v. Maryland Dry- 
dock Co., 31 A.2d 637, 182 Md. 54. 

Or.—^Potter v. Davidson, 20 P.2d 409, 
143 Or. 101, rehearing denied 21 P. 
2d 786, 143 Or. 101. 

46 C.J. P 1293 note 72. 

Weight and sufficiency of evidence 
of emancipation generally see in¬ 
fra S 90. 

51. Wis.—^Monaghan v. Randall 
School Dlst., 38 Wis. 100. 

52. Mass.—stiles v. Granville, 6 
Cush. 458. 


53. Mass.—Stiles v. Granville, su¬ 
pra. 

64. Ga.—^Southern Cotton Oil Co. v. 
Dukes, 49 S.B. 788, 121 Qa. 787. 

55. Ga.—Southern Cotton Oil Co. v. 
Dukes, supra. 

63, Cal.—^Wood V. James, 114 P. 

587, 15 CalA.pp. 253. 

46 aJ. p 1293 note 70. 

* 

67. Pa.—^Zimmerman v. Zimmer¬ 
man, 18 A. 129, 129 Pa. 229, 15 Am. 
S.R. 720. 

23 C.J. p 25 note 29—^71 C.J. p 67 note 
69. 
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civil actions generally, the case should be submit¬ 
ted to the jury where there is any legal evidence 
reasonably tending to support the issues raised by 
the pleadings otherwise the determination of the 
question is for the court.^^ The usual rules as to 
the propriety of instructions apply in an action for 
the services or earnings of a child®® 

g. Amouat of Recovery 

A parent suing for the services of his minor child Is 
entitled to recover the value of the services to the person 
to whom they were rendered, regardless of any special 
contract of the child, although the parent may adopt the 
child’s contract. 

A parent suing for the services of his minor child 
is entitled to recover the value of the services®^ 
to the person to whom they were rendered,re¬ 
gardless of any special contract of the child,®®" al¬ 
though the parent may adopt the child’s contract.®^ 
Where a parent notifies a person harboring a mi¬ 
nor child that he will claim the child’s earnings 
at a sum named in the notice, he waives the right 
to recover damages for harboring the child, as 
discussed infra § 101, and the amount recoverable 
is the reasonable value of the child’s services, not 
exceeding the amount named in the notice.®® 
Where a mother sues to recover the value of her 
son’s services, she csynnot recover for journeyman’s 
wages, although the boy’s work is equal to jour¬ 
neyman’s work, where it appears that he has been 
rendered capable of doing such work by the in¬ 
structions given him by his employer at the cost of 


time and material.®® 

Nominal damages only can be recovered in the 
absence of evidence as to the reasonable value of 
the child’s services.®’^ 

Deductions, The expenditures of defendant in 
supporting the child are to be deducted from the 
gross value of its services®® unless defendant has 
been notified that the parent will furnish necessa¬ 
ries for the child.®® One who employs a minor 
without his father’s consent cannot, in an action 
by the father for the value of such services, re¬ 
duce the amount of recovery by showing that the 
son expended a portion of the wages paid him for 
clothing and other necessaries.^® 

§ 40. Actions for Injuries to Child and Loss 
of Services 

An injury to a minor child gives rise to two causes 
of action, one on behalf of the child for pain and suffer- 
ing, his permanent Injury, and impairment of earning 
capacity after attaining majority, the other on behalf of 
the parent for loss of services during minority and ex¬ 
penses of treatment. 

An injury to a minor child gives rise to two 
causes of action, one on behalf of the child for pain 
and suffering, his permanent injury, and impair¬ 
ment of earning capacity after attaining majority, 
the other on behalf of die parent for loss of serv¬ 
ices during minority and expenses of treatment, 
and the damages peculiar to one of these causes 
of action may not properly be recovered in an ac- 


58. Itl.—^Lottinvllle v. Dwyer, 27 A. 
2d 305, 68 KX 263. 

46 C.J. P 1293 note 80. 

Questions of law or of fact in civil 
actions generally see the C.XS. ti¬ 
tle Trial 9 203, et seq, also 64 G.J. 
p 296 note 48 et seq. 

59. Mo.—^Evans v. Kansas City 
Bridge. Co., 247 S.W. 213, 213 Mo. 
App. 101. 

46 C.J. p 1293 note 81. 

80. Ky.—^Nichols v. Harvey, 266 S. 
W. 870, 206 Ky. 112. 

46 C.X P 1293 note 83. 

Instructions in civil actions general¬ 
ly see the C.XS. tiUe Trial 9 266 
et seq, also 64 Q,J, ,p 510 note 3 et 
seq. 

81. Ga-—Culberson v. Alabama Con¬ 
struction Co., 56 S.E. 765, 127 Ga. 
599. 9 X.RJL,N.S., 411, 9 Ann.Ca3. 
507. 

46 C.X P 1293 note 84. 

62. Mass.—^williams v.. Williams. 

132 Mass. 304. 

46 C.J. P 1293 note 85. 

68. N.^-^-GaIe v. Parrot, 1 N.H. 28. 

64. Mo,—Sherlock v. Kimmell, 75 
• Mb. 77/' > 

46 C.J. P 1294 note 87. 


65. Neb.—Wolf v. Vannoy, 164 N. 
W. 215, 98 Neb. 637. 

66. N.Y,—^Dwyer v, Rathbone, 6 N. 
T.S. 506, 1 Silv.Sup. 418. 

67. Mo.—Woodward v. Donnell, 123 
S.W. 1004, 146 Mo.App. 119. 

46 ax P 1294 note 94. 

68. Mich.—^Freeman v. Shaw, 139 N. 
W. 66, 173 Mich, 262. 

46 C.X p 1294 note 91. 

69. Pa.—^Miller v. Muck, 19 Pa.Co. 
260. 

70. Mo.—^Dunn v. Altman, 60 Mo. 
App. 231. 

46 C.J. P 1294 note 93. 

71. Conn.—Shiels v. Audette, 174 A. 
323, 119 Conn. 76, 94 A.L.R, 1206. 

Ky.—^Kentucky Service Co. v. Mira¬ 
cle, 66 S.W.2d 621, 246 Ky. 797. 
Mass.—^Rodgers v. Boynton, 62 N.E. 

2d 676, 316 Mass. 279. 

Mich.—Gumienny v. Hess, 280 N.W. 
809, 286 Mich, 41X 

Mo.—Oorpos Juris quoted is. Evans 
V. Farmers Elevator Co., 147 S.W. 
2d 693, 599, 347 Mo. 326—Scanibn 
V. Kansas City, 28 S.W.2d 84, 326 

•74n 


Mo. 125—Corpus Juris quoted la 
Carson v. Thompson, App., 161 S. 
W.2d 995, lOOO. 

N.C.—Corpus Juris Cited ia White v. 
Holding, 7 S.B.2d 825, 827. 217 N.C. 
329. 

Tenn.—Corpus Juris quoted In Wolfe 
V. Vaughn, 152 S.W.2d 631, 633, 177 
Tenn. 678. 

Ya.—Corpus Juris quoted ia Watson 
V. Daniel, 183 S.B. 183, 187, 166 Va. 
564. 

46 C.X p 1301 note 84. 

Joinder of actions see Actions 9 97 e. 

Personal injuries; property damage 

(1) Wrongful act by which minor 
child is injured grives idse to two 
causes of actioi^ one in favor of’in¬ 
jured child for personal injuries in¬ 
flicted on the child, and the other-in 
favor of parent for loss of services, 
the one being an action for personal 
injuries, and the other an action for 
property damage.—^Thompson y. 
Town of Ft. Branch, 178 N.B. 440, 
204 Ind. 152, 82 A.L.R. 1418—Auto¬ 
mobile Underwriters V. Camp, 32 N. 
E.2d 112, 109 lnd.App. 389. 

(2) Nature and basis of parent’s 
cause of action generally see infra 
§ 41 c. 
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tion based on the other^^ {^i the absence of any 
waiver or estoppel, as discussed infra § 43, and it 
has been held that a previous recovery by the child 
in which the court erroneously permitted him to 
recover for a diminution of his earning capacity 
during minority will not prevent recfovery by the 
parent for this element of damages, *^3 but it has 
been held that a parent may not recover for ex¬ 
penses for which he has been reimbursed out of 
the recovery obtained by the infant.^^ The action 
on behalf of the child is discussed in Infants § 103 
et seq, except in so far as the parent is authorized 
to sue on the child's behalf, discussed infra § 44. 
The effect of a judgment in the action on behalf of 
the child or in the action on behalf of the parent 
on the other action is discussed in Judgments § 804. 

§ 41. -Parents’ Right of Action in Gen¬ 

eral 

a. General rule 


§ 41 

b. Respective rights of father and 

mother 

c. Nature and basis of right of action 

d. Right to, and performance of, serv¬ 

ices 

a. General Rule 

Where a minor child is injured by the wrongful act or 
omission of another, the parent ordinarily has a right of 
action for the loss of the services of the child and other 
pecuniary damages sustained by him in consequence of 
such Injury. 

In the absence of a statute restricting the right 
to sue,76 where a minor child is injured by the 
wrongful act or omission of another, Ihe parent or¬ 
dinarily has a right of action for loss of services 
of the child and other pecuniary damages sustained 
by him in consequence of such injury,76. at least 
where there is the usual relationship in which the 
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72. Ga.—Sheffield v. Lovering, 180 S. 

B. 523. 51 Ga.App. 353. 

Mo.—Corpnji Jtizis quoted In Evans 
V. Farmers Elevator Co., 147 S.W. 
2d 693, 699. 347 Mo. 326—Carson 
V. Thompson, App., 161 S.W.2d 995. 
Va.—Corpus Juris quoted in Watson 
V. Daniel, 183 S.E. 183, 187, 166 Va. 
564. 

46 C.J. p 1301 note 85. 

Damages in action by: 

Infant generally see Infants § 
104 d. 

Parent: 

On behalf of child see infra § 
44. 

On his own behalf see Infra § 55. 

.78. Tex.—Texas, etc., R. Co. v. Mor¬ 
in. 18 S.W. 846, 66 Tex. 133. 

74. N.T.—Clarke v. Eighth Ave. R. 
Co., 144 N.B. 616, 238 N.T. 246, 37 
A.L.R. 1. 

75, IT.S.—New York, etc., R. Co. v. 
Tonsellito, N.J., 37 S.Ct. 620, 244 
U:S. 360, 61 L.Ed. 1194. 

46 C.J. p 1296 note 98—29 CtJ. p 709 
note 76. 

Effect of workmen's compensation 
acts on parent's right to recover 
for injuries to child see the C.J:S. 
title Workmen's. Compensation 
. Acts § 979, also 71 C.J. p 1618 note 
18 et seq. 

Injury txom defect la highway 
(1) Statutes Imposing liability on 
municipalities or other governmental 
bodies for injuries resulting from 
defects In highways are frequently 
construed as limiting liability to the 
person directly injured and as not 
imposing liability for the consequent 
injury , to the parent of an injured 
chlld.^Bowman v. City of Newbury- 
port. 38 .N.E.2d 582, 310 Mass. 478^ 
Whalen v. Oty of Boston, 23 . N.B.2d 


93, 304 Mass. 186—Nestor v. Pall 
River, 67 N.E. 248, 183 Mass. 265— 
29 C.J. p 709 note 76 [a], [b]—43 C. 
J. p 1318 note 46—46 C.J. p 1296 note 
98 [a], (1), (2). 

(2) On the other hand, it has been 
held that under a statute providing 
that, if any special damages shall 
happen to any person by means of 
any defect in a highway, he shall 
have an action therefor, a father can 
maintain an action against a town 
for injuries to his, minor child by 
reason of such defect.—^Bailey v. 
Fairfield, Brayt (Vt) p. 126. 

Employers’ liability acts 

(1) Employers' liability acts axe 
generally construed as limiting to 
the injured infant the liability im¬ 
posed and as not imposing any liabil¬ 
ity to the parent because of an in¬ 
jury to the child.—^Alexander v. 
Standard Oil of liouisiana, 72 So. 
806, 140 La. 64—^Bagesse v.. Thistle- 
waite Lumber Co., 125 So. 322, 12 La. 
App. 463—46 C.J. p 1295 note 98 [b] 
(l)-(5). 

C2) However, it has been held that 
an employers* liability act inures 
to the benefit of the parent of an in¬ 
jured employee, suing for loss of his 
wages, and does not leave. him to 
his rights under the common law.— 
Valenti v. Meslnger, 162 N:T.S. 30, 
175 App.Dlv. 398. 

76. Cal.- 7 -Lane. v. Safeway -Stores, 
91 P.2d 160, 33 Cal.App.2d 169— 
PInnerty v. Cummings, 22 P.2d 37, 
132 Cal.App. 48. 

IU.^Curtis V. LOwe, 87- N.B.2d 866, 
338 BLApp. 463—Stephens v. Wei¬ 
gel, 82 N.E.2d 697, 336 llLApp. 36. 
Ind.-^Thompsoii ’v. Town of Ft. 
Branch, 178 N.E. 440, 204 Ind. 162, 
82 AX..R. 1418. 
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Mass.—^Zeurba v. Lane, 76 N.E.2d 318, 
322 Mass. 182—^Rodgers v. Boyn¬ 
ton, 62 N.B.2d 676, 316 Mass. 279. 
Mich.—Gumienny v. Hess, 280 N.W. 
809, 285 Mich. 411. 

Minn.—^Blchten v. Central Minn. Co¬ 
op. Power Ass'n of Redwood Coun¬ 
ty, 28 N.W.2d 862, 224 Minn. 180. 
Mo.—Scanlon v. Kansas City, 28 S. 
W.2d 84, 325 Mo. 126—Lanasa v. 
Downey, App., 201 S.W.2d 179. 

Mont.—^Bums v. Eminger; 276 P. 437, 
84 Mont 397. 

N.H.—Chose v. Draper Corp., 66 A.2d 
588, 95 N.H. 483. 

N.T.—Gilbert v. Stanton Breweiry, 67 
N.E.2d 156, 295 N.T. 270—^Mergen- 
tlme V. New England Telephone & 
Telegraph Co., 8 N.T.S.fd 637, 265 
App.Div. 628, reargument denied 10 
N.T.S.2d 674, 266 App.Div. 932. 
motion denied 20 N.E.2d 1022, 280 
N.T. 670, aflJrmed 23 N.B.2d 551, 
281 N.T. 739—^Puhrer v. Jones, 296 
N.T.S. 866, 251 App.Div. 735—Fitz¬ 
patrick V. State, 91 N.T.S.2d 171, 
196 Misc. 762. 

N.C.—Corpus Juris ^ted in White v. 
Holding, 7 S.B.2d 826, 827, 217 N.C. 
329. 

Okl.—^Roxana Petroleum Co. v. Cope, 
269 P. 1084, 132 Okl. 162, 60‘A3;i,R. 
887. , 

Tex.—^Pall v. Weber, Civ.App.,. 47 S. 

W.2d 365, error refused. 

46 C.J. p 1294 note 97. 

Action for: . * 

Enticing -away or harboring child 
see infra §§ .100-102. . 

. Expulsion of child from school see 
the title Schools and 

School. Districts § 505, also 66 
C.J. p 859> notes 43-46. 
Mutilation of, or wrongful, autopsy 
on, dead' bbdy of- Child see Dead 
Bodies § 9. 



PARENT AND CHILD 


67 C.J.S, 


I 41 

parent exercises his right to the child’s services 
and performs his duty to support itJ*^ The right 
of the parent to recover for loss of services, etc., 
depends on the right of the child to recover for his 
injuries,*^® and where there is no breach of duty 
entitling the child to recovery the parent ordina¬ 
rily has no right of actionbut the converse is 
not necessarily true, and a parent is not of necessity 
entitled to recover where his child is entitled to re- 
cover.S® 

Tarts personal to child. Where the tort is purely 
personal to the child,as in the case of libel,82 the 
parent has no right of action. It has been held that 
an assault and battery is a tort personal to the child 
for which the parent has no right of action,®^ but 
there is also authority to the contrary.8^ 


Procuring marriage of child. It has been held 
that a father may not recover damages for loss of 
services against a person for procuring the mar¬ 
riage of his daughter, who has in good faith and 
without force or imposition entered into the mar¬ 
riage contract 85 

b. Eespective Eights of Father and Mother 

Ordinarily the right to sue for the loss of the serv- 
Ices of a child, as between the parents, belongs primarily 
to the father. 

Since the right to the services and earnings of a 
minor child ordinarily is in the father, as dis* 
cussed supra § 29, the right to sue for loss of serv¬ 
ices of the child, as between the parents, belongs 
primarily to the father,8® notwithstanding the child 
paid over his earnings to his mother instead of to 


Action for—Cont'd 

Rape of daughter see the C.J.S. 
title Rape | 91, also 52 C.J. p 
1131 note 2. 

Seduction of daughter see the C.J. 
S. title Seduction § 8, also 57 C.J. 
p 15 note 9 et seq. 

Unlawful sale of Intoxicating liq¬ 
uors to minors see Intoxicating 
Liquors §S 430, 441. 

Wrongful death of child see Death 
S 13 et seq. 

Oraadparent 

Motorist could not recover for doc¬ 
tor bill for treatment of motorist’s 
grandchild who was injured in the 
collision, since the proper persons to 
bring suit on behalf of the grand¬ 
child were the parents of the grand¬ 
child.—^Drake v. Crowley Yellow Cab 
Co., La.App., 41 So.2d 533. 

77- Cal.—^Finnerty v. Cummings, 22 
P.2d 37, 132 Cal.App. 48. 
Performance of serylces generally 
see infra subdivision d of this sec¬ 
tion. 

78. Conn.—Shiels v. Audette, 174 A. 

323, 119 Conn. 76. 94 A.L.R. 1206. 
La.—Salter v. Zoder, App., 37 So.2d 
464. 

Mass.—^Zarba v. Lane, 76 N.B.2d 318, 
322 Mass. 132—^Reynolds v. Jaco- 
bucci, 58 N.£.2d 838, 317 Mass. 500 
—Chelefou v. Springfield lust, for 
Savings, 8 N.£.2d 769, 297 Mass. 
236—^Thompson v. United Labora¬ 
tories Co., 108 N.E. 1042, 221 Mass. 
276. 

N.J.—Stemmer v. Kline, 26 A.2d 489, 
128 TT.J.Law 455. 

N.T.—Reilly v. Rawleigh, 281 N.Y.S. 
366, 246 AppJ>iv. 100—Pitrelli v. 
Cohen, 6 N.Y.S.2d 696, 169 Misc. 
117, reversed on other grounds 12 
K.Y.S.2d 71, 267 App.piv. 845— 
Pokeda v. Nash. 47 N.Y.S.2d 964— 
Qeorgetti v. 29 Holding Corpora^ 
tion. 31 N.Y;S.2d 998. 

VL—Hall V. Royce, 192 A, 193, 109 
Vt. 99. 


Child’s contributory negligence as 
defense see infra § 47. 
Employment of child in hazardous 
occupation without parent’s con¬ 
sent see infra § 42. 

Actions stand or fall together 
Actions by a minor for personal 
injury and by its father for conse¬ 
quential damages must stand or fall 
together.—^Mikaelien v. Palaza, 15 N. 
E.2d 480, 300 Mass. 354. 

Parent’s action derivative action 
N.Y.—Reilly v. Rawleigh, 281 N.Y.S. 
366, 245 App.Div. 190—Bailey v. 
Boat, 36 N.Y.S.2d 465, 178 Misc. 
870—Pitrelli v, Cohen, 6 N.Y.S.2d 
696, 169 Misc. 117, reversed on 
other grounds 12 N.Y.S.2d 71, 267 
App.Div. 845—Curry v. City of 
New York, 297 N.Y.S. 742, 163 Misc. 
774—Pokeda v. Nash, 47 N.Y.S.2d 
954. 

79. Conn.—Shiels v. Audette, 174 A. 

323, 119 Conn. 75, 94 AL.R. 1206. 
La.—Salter v. Zoder, App., 37 So.2d 
464. 

Mass.—^Zarba v. Lane, 76 N.£.2d 318, 
322 Mass. 132—Caissie v. City of 
Cambridge. 68 N.B.2d 169, 317 

Mass. 346—^Mikaelien v. Palaza, 15 
N.B.2d 480. 300 Mass. 354—Chele¬ 
fou V. Springfield Inst, for Savings, 
8 N.B.2d 769, 297 Mass. 236. 

N.J.—Stemmer v. Kline, 26 A.2d 489, 
128 N.J.Law 455, 

N.Y.—Reilly v. Rawleigh. 281 N.Y.S. 
366, 245 App.DIv. 190—Pitrelli v. 
Cohen, 6 N.Y.S.2d 696, 169 Misc. 
117, reversed on other grounds 12 
N:T.S.2d 71, 257 App.Div. 845— 
Pokeda v. Nash, 47 N.Y.S.2d 964— 
Georgettl v. 29 Holding Corpora¬ 
tion, 31 N.Y,S.2d 998. 

Vt.—Hall V. Royce, 192 A. 193, 109 
Vt, 99, 

46 C.y p 1295 note 2. 

Effect of Judgment in child’s action 
on parent’s action see Judgments § 
804. 


Slander 

An infant was not entitled to re¬ 
cover damages for personal injuries 
allegedly suffered nor was his father 
entitled to recover for loss of serv¬ 
ices because of the utterance by de¬ 
fendant in the presence of the infant, 
his father, and his mother of certain 
language reflecting on the infant, 
where that language was not slander¬ 
ous per se.—Soderberg v. Proctor, 30 
N.Y.S.2d 113, 262 App.Div. 971. 

80. Ky.—^McCray v. Earls, 101 S.W. 

2d 192, 267 Ky. 89. 

Mass.—^Zarba v. Lane, 76 N.E.2d 318, 
322 Mass. 132. 

81- N.Y.—^Murray v. Gast Lith., etc., 
Co„ 28 N.Y.S. 271, 8 Misc. 36, 31 
Abb.N.Cas. 266, affirmed 31 N.Y.S. 
17, 10 Misc. 366. 

46 C.J. P 1301 note 80. 

88. La.—Pattison v. Gulf Bay Co., 
41 So. 224, 116 La. 963, 114 Am.S.R. 
670. 

46 C.J. p 1301 note 81. 

83. S.C.—^Heast v. Sybert, 25 S.C.L. 
177. 

84. U.S.—^Plummer v. Webb, D.C. 
Me., 19 P.Cas.No.11,234, 1 Ware 76. 

85. Va.—Stanley v. Rasnick, 119 S. 
B. 76. 137 Va. 416. 

46 CJ. P 1301 note 78. 

Civil liability for enticing child 
away see infra $ 101. 

86. N.Y.—^Doyle v. Rochester Times- 
Union, 249 N.Y.S. 30, 232 App.Div. 
878—Pokeda v. Nash, 47 N.Y.S.2d 
954. 

46 C.J. p 1295 note 4. 

Mother as proper or necessary party 
to action see infra § 50. 
Community property 
Generally, claim for lost services 
of minor is community property of 
parents, on which father alone may 
sue.—^Loving v. Laird, Civ.App., 42 
S.W.2d 483, modification denied 50 
S.W.2d 260, 122 Tex. 18, and modified 
on other grounds, CoznA.pp., 61 S.W. 
2d 812. 
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his father and the mother has no right of ac¬ 
tion at common law where the parents are living 
together,or even, it has been held, where the fa¬ 
ther is dead.8^ However, by the weight of modem 
authority, as well as by statute in many jurisdic¬ 
tions, the mother has such right of action where, 
by reason of the father’s death, desertion, or other 
cause, the right to the custody and services of the 
child has devolved on her;®® but the father’s right 
of action is not divested and lodged in the mother 
merely because he is not financially able to pro¬ 
vide necessaries for the child and they are fur¬ 
nished by the mother.®^ Where the duty of sup¬ 
port remains with the father after separation of 
the parents, although the custody of the child was 
given to the mother, the right of action is not in 
the mother, but in the father.®^ Where the moth¬ 
er, by her remarriage after the father’s death, loses 
her right to the child’s services and earnings, she 
may not sue for loss of services,®® but the rule is 
otherwise where the mother after her remarriage 
supports the child without assistance from its step¬ 
father.®^ Under some statutes the parents have a 
joint right of action,®^ which may be asserted by 
the mother alone where the father is dead, or has 
abandoned the child, or been deprived of its cus¬ 


tody, or refuses to sue.®® 

Death of father after injury and before suit 
WTiere the father was alive when the child sus¬ 
tained the personal injuries, but died before an ac¬ 
tion was brought therefor, such right of action has 
been held not to survive to the mother®*^ unless 
there was an arrangement between the parents that 
the mother should have the earnings of the child.®.® 

c. Nature and Basis of Eight of Action 

The parent’s right of action Is not for the injury to 
the child, but for the injury to the parent as a conse¬ 
quence of the Injury to the child, and the parent has no 
right of action unless he has sustained some direct pe¬ 
cuniary Injury from the wrong done to the child. 

The parent’s right of action is not for the injury 
to the child, but for the injury to the parent as a 
consequence of the injury to the child.®® It has 
been held that a parent’s action arising from in¬ 
juries to his child is an action for personal injuries' 
or in the nature of an action for personal injuries,^ 
but it has also been held that such an action is an 
action for property damage and not for personal 
injuries.® 

The parent’s right to recover for an injury to 
the child rests on the doctrine of compensation,® 


87. Ohio.—Seitz v, Witzberger, 18 
Ohio Cir.Ct..]Sr.S., 160. 

88. U.S.—American Steel, etc., Co. 
V. Tynan, Pa., 183 P. 949, 106 C.C.A. 
289. 

46 C.J. p 1296 note 6. 

Rlgrht of mother to child’s services 
see supra § 29. 

88. U.S.—American Steel, etc., Co. v. 

Tynan, supra. 

46 C.J. p 1296 note 7. 

90. Ark.— Corpus JUrls quoted in 
Southwestern Gas & Electric Co. v. 
Denney, 82 S.W.2d 17, 20, 190 Ark. 
934. 

Ga.—Coleman v. Dublin Coca-Cola 
Bottlinsr Co., 170 S.E. 549, 47 Ga. 
App. 369. 

XT.—^Hasropian y. Samuelson, 260 
N.Y.S. 24, 236 App.Dlv. 491, rear- 
srument denied 260 N.Y.S. 966, 237 
App.Div. 806—^Pokeda v. Kash, 47 
N.Y.S.2d 954. 

Okl.—^Roxana Petroleum Co. v. Cope, 
269 P. 1084, 132 Okl. 152, 60 A.L.R. 
837. 

Pa.—^Freed v. Philadelphia Rapid 
. Transit Co., 93 Pa.Super. 72, fol¬ 
lowed in 93 Pa.Super. 75. 

Tex.—^Liovins: v. Laird, Civ.App., 42 
S.W.2d 483, modification denied 50 
aw.2d 260, 122 Tex. 18, and modi¬ 
fied on other grounds, ComJLpp., 61 
«.W.2d 812. 

46 C.J. p 1296 note 9. 

Disclaimer by father 
Where father disclaimed individual 
recovery, and judgment accorded 


with disclaimer, mother’s individual 
recovery for lost services of injured 
minor son was authorized.—Loving v. 
Laird, supra. 

91. Ga.—^Buhler v. Cohn, 120 S.E. 

785, 31 Ga.App. 463. 

92* Mo.—Keller v. St. Louis, 54 S. 

W. 438, 162 Mo. 596, 47 L.R.A. 391. 
46 C.J. p 1296 note 11, 

93. Mass.—Worcester v. Marchant, 
14 Pick. 510. 

94. Mo.—Franklin v. Butcher, 129 S. 
W. 428, 144 Mo.App. 660. 

96. Pa.—^Brownhill v. Greenwood, 21 
Pa.Dist. & Co. 46—Ellis v. Prebish, 
18 Pa.Dist&Co. 389, 27 Luz.Leg. 
Reg. 15. 

98. Ky.—^Behemoth Coal Co. v, Hel¬ 
ton, 222 S.W.2d 845, 310 Ky. 810. 

97. Ga.—^Bling v. Southern R. Co., 
55 S.B. 965, 126 Ga. 794, 8 L.R.A., 
N.S., 544. 

46 C.J. p 1297 note 15, 

Death of parent, child, or wrongdoer 
as abating parent’s cause of action 
generally see Abatement and Re¬ 
vival S 146. 

98. R.I,-^McGarr v. National, etai 
Worsted Mills, 53 A. 320, 24 R.I. 
447, 96 Am.S.R. 749, 60 L.R.A. 122. 

46 eJ. P 1297 note 16. 

98- U.S.—N etherland - American 
Steam Nav. Co. v. Hollander, N.Y., 
59 P. 417, 8 C.C.A. 169. 

Mass.—^Zarba v. Lane, 76 N.E.2d 318, i 
322 Mass. 132. 


Xhdepeudent action 

The parent’s right of action, al¬ 
though springing from the same oc¬ 
currence, is Independent of the 
child’s and is based on his personal 
loss. 

Mass.—^Zarba v. Lane, supra. 

Vt.—^Hall V. Royce, 192 A. 193, 109 
Vt 99. 

Analogy to action for loss of wife’s 
services 

(1) Parent’s action for expenses 
and loss of services of infant injured 
is analogous to husband’s right of 
action for the loss of his wife’s serv¬ 
ices, and such action is not brought 
by the father in a quasi representa¬ 
tive capacity.—^Bailey v. Roat, 36 N. 
T.S.2d 465, 178 Misc. 870. 

(2) Husband’s action for damage 
suffered in consequence of injury to 
wife see Husband and Wife § 401 c. 

1. N.Y.—Bailey v. Boat, supra—^Bal- 
lantine v. Aheaxn, 10 N.Y.S.2d 937, 
170 Misc. 651—Pitrelli v. Cohen, 6 
N.T.S.2d 696, 169 Misc. 117, re¬ 
versed on other grounds 12 N.Y.S. 
2d 71, 267 App.Div. 845. 

2. Ind.—^Thompson v. Town of Port 
Branch, 178 N.B. 440, 204 ind. 162, 
82 A..L.R. 1413—Automobile Under¬ 
writers y. Camp, 32 NJB).2d 112, 108 
Ind.App. 389. 

3. N.C.—^Ployd V. Atlantic Coast 
Line R. Co., 83 S.Bi 12, 167 N.C. 55, 
59, L.R.A.1915B 519. 
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and the parent has no right of action unless he has 
sustained some direct pecuniary injury from the 
wrong done to the child.^ While it has been stated 
that the right of action in such cases is founded, 
not on the parental relation, but on the technical re¬ 
lation of master and servant,5 at least in so far as 
recovery is sought for loss of services,® it has also 
been recognized that the right of action is based 
hot only on the right to services, but also on the 
duty of care and maintenance,*^ so that if the parent 
is, by the wrong of another in injuring the child, 
put to extra expense in fulfilling his duty, he is 
entitled to recover indemnity from the wrongdoer, 
without reference to any loss of services resulting 
from the injury.® 

d. Bight to, and Feiformance of, Services 

A parent has a right of action because of an Injury to 
his child, for the loss or invasion of his right to the serv- 
*ices of the child even though, at the time of the injury, 
the child was not performing services, or, according to 
some authorities, was too young to perform services. 

A parent has a right of action, because of an in¬ 
jury to his child, for the loss or invasion of his 
right to the services of the child® even though, at 
the time of the injury, the child was not perform¬ 
ing services^® or was too young to be capable of 


performing any services.^^ However, there is some 
early authority that the parent has no right of ac¬ 
tion for injury to a child who was too young at the 
time of the injury to perform any services.i2 In 
any event, the parent has a right of action to recov¬ 
er his expenditures in the care and cure of the 
child, without reference to its capacity to render 
services.^® 

Child injured while en venire sa mere. As dis¬ 
cussed in Infants § 104, in the absence of statute, 
an infant ordinarily has no right of action for in¬ 
juries sustained while en ventre sa mere, and, in 
accordance with the rule discussed supra subdivi¬ 
sion a of this section that the parent has no right 
of action where there is no breach of duty entitling 
the child to recover, it has been , held that in the 
absence of statute the parent is likewise without 
remedy.M On the other hand, it has been held 
that a mother, of whom an unborn child is a part 
at the time of the injury, may recover for any dam¬ 
age to it not too remote.^® It has been held that 
a father may not recover damages for the loss of 
his child brought about by defendant in causing a 
miscarriage but only, if at all, for the loss of the 
child’s services.1® The right to recover under 
death statutes where, as a result of wrongful acts, 


Tex.—Port Worth St. R. 06. v. Wit¬ 
ten, 11 S.W. 1091, 74 Tex. 202. 

4. Ga.—Coleman v. Dublin Coca-Cola 
Bottling Co., 170 S.E. 649, 47 Ga. 
App. 869. 

46 C.J. p 1295 note 99. 

5. Va.—Stevenson v. W.- M. Ritter 
Dumber Co., 62 S.B. 851, 108 Va. 
575, 18 D.R.A.,N.S.. 316. 

46 C.J. p 1297 note 18. 

Master’s action for injury to servant 
see Master and Servant $ 622. 
e. N.Y.—^Pokeda v. ?7asli. 47 N.Y.S. 
2d 954. 

7, N.Y.—Georgetti v. 29 Holding 
' Corporation, 81 N.Y.S.2d 998. 

H.C.—Corpns Juris dted in White v. 

Holding, 7. S.K2d 826, 827, 217 N.C. 
829. 

46 C.J. p 1297 note 21. 

8. U.S.—Netherland-Amerlcan Steam 
Nav. Co. V. Hollander, N.Y., 69 P. 
417, 8 C.aA. 169. 

46 C.J. p 1297 notes 22. 27. 

Expenses incurred as element * of 
damages see infra $ 55. 
sl Ga.-^Brawner v. Bussell, 179 S. 

EL 228, 60 Ga.App. 840. 

:^,Y*—^Bailey v, Roat, 86 N.Y.S.2d 
-465, 178 Misc. 870. 

46 CJF. p 1297 note 20. 

16i Ga.—Brawner v. Bussell, 179 S. 

S. 228, 60 Ga.App. 840. 

46. C,J. p , 1297 note 20. 

Parent whs .entitled to recover 


from tort-feasor for loss of services 
of nineteen year old child, notwith¬ 
standing child at time of injury was 
temporarily mentally deranged, 
where child’s condition was such that 
he should, with proper treatment, re¬ 
cover before reaching majority.— 
Brawner v. Bussell, supra. 

11- TJ.S,—Netherlahd -American 
Steam Nav. Co. v. Hollander, N.Y., 
69 P. 417, 8 C.C.A. 169. 

46 aJ. P 1297 note 27. 

Prospective loss of services as ele¬ 
ment of damages see infra § 65. 

12. Ga.—Southern R. Co. v. Covenia, 
29 S.E. 219. iOO Ga. 46, 62 Am.S.R 
312, 40 L.RA. 263—Allen v. At¬ 
lanta St. R, Co., 54 Ga. 603. 

“46 C.J. p 1297 note 19. 

Xnglish rule 

<1) The English rule has been said 
to be In accord with the text,— 
Sykes v. Lawlor, 49 Cal. 286—4’6 C.J. 
p 1297 note 25. 

(2) However, it hs^ also been indi¬ 
cated that the English cases involv¬ 
ing the precise point do not bear out 
the statement, or, at most, leave the 
question in some doubt—Dennis .;v. 
Clark, 2 Cush., Mass., 847, 48 Am.D. 
671-^6 C.J, p 1297 note 26. . 

13- Ga.—Southern R. Co. v. Covenia, 
29 RE. 219, 100 Qa. 46. 62 AnguS-R. 
812, 40 L.RA. 263. 

46 C.J. p 1297 notes 22, 27. 

Sixpenses Incurred as element of 
I daznages see infra { 65- 


14. Cal.—Scott v. MePheeters, 92 P. 
2d 678, 33 Cal.App.2d 629, hearing 
denied 93 P.2d 562, S3 Cal.App.2d 
629. 

N.J.—Stemmer v. Kline, 26 A.2d 489, 
684, 128 N.J.L.aw 455. 

15. Ala.—Snow v. Allen, 151 So. 468, 

227 Ala. . 615—^Birmingham Baptist 
Hospital V. Branton, 118 So. 741, 
218 Ala. 464—Stanford v. St Iiouis- 
San Francisco R. Co., 108 So. 566, 
214 Ala. 611. ' ; 

Pa.—^Berlin v. Penney Co., Com.Pl., 22 
WestCo.Li.J. 239, affirmed Berlin v. 
J. C. Penney Co., . 16 A.2d 28, 339 
Pa. 547. . ' . 

(1) Where aS a result of Injury to 
a feetus, the child is born deformed, 
the mother is entitled to damages not 
only for the physical injury,, but also 
for her mental suffering and morti¬ 
fication at the. birth of a deformed 
child; but the mother may not re¬ 
cover for her men^ suffering’occa¬ 
sioned by the child’s deformed condi- 
tloh continuing after birth or for 
any pain and suffering which the 
Ohild may undergo.—Davis v. Mur¬ 
ray, 113 S.E. 827, 29 GAApp. 120. 

(2) Recovery for mental anguish, 
pain, and suffering by parent gener¬ 
ally see infra § 56. . 

16- Iowa*-^Kansz y. Ryan,. 1 N-W. 
.485, 61 Iowa 232. 
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a child is born dead is discussed in Death § 21, and 
the right to recover under such statutes where a 
child, injured while en ventre sa mere, is bom alive 
but dies due to the injuries is discussed in Death 
§ 24. 

Where right to services relinquished or lost. 
The parent , has no right of action for loss of serv¬ 
ices where, at the time of the injury, he had relin¬ 
quished or lost the right to the child’s services, 
as where the child had married,or had been 
emancipated by the parent,^® provided such eman¬ 
cipation was complete and irrevocable.^^ The mere 
fact that the parent allowed or intended to allow 
the child to receive his own wages.^! or had given 
him a part thereof^^ does not prevent the parent 
from having a cause of action; nor is the parent’s 
right to sue precluded by the fact that the child, a 
short time before the injury, left home without die 
parent’s consent in search of work.^^ 

Adult child. After a child has attained his ma¬ 
jority, the parent, by virtue of the relation, has no ^ 
right or legal interest in its services, as discussed 
supra § 36, and, therefore, if an adiilt child is in¬ 
jured the parent ordinarily may . not recover either 
for loss of services or for expenses incurred by rea¬ 
son of the injury,24, although the child helps the 
parent to support the family.25 However, if the 
child continues in the service of its parent after 
attaining majority, the parent may recover for an 
injury which deprives him of such service,26 and it 
has been held that if the child, after attaining ma¬ 
jority, remains with the parent, who continues to 
provide its support, the parent is justified in dis¬ 


charging the expenses necessarily incurred by the 
injury and may recover therefor from the wrong- 

doer.27 

Child living away from parent or in service of 
another. A parent who retains the right to a 
child’s services may recover for a loss resulting 
from an injury to the child, although at the time 
of such injury the child was living with, or in the 
service of, another per son,2 8 although it has been 
held that the right of a widowed mother to recov¬ 
er for the loss of the services of the child is de¬ 
pendent on the child’s having been in her services 
or residing with, and supported by, her at the time 
of the injury.26 If the child is legally bound out 
to service to another, so that at the time the par¬ 
ent has no right to the child’s service, the parent 
may not recover,30 and, where the parent volun¬ 
tarily surrenders his right to the control and serv¬ 
ice of his child by permitting him to leave home 
and labor for his own benefit, no right of action 
accrues to the parent for injury to the child while 
engaged in such labor.31 

§ 42. -Injury in Course of Employment 

by Another 

On who employs a minor to perform hazardous or 
dangerous work, without the consent of the parent, Is U- 
able for the damages sustained by the parent by reason 
of Injury to the child In the course of his employment 
without reference to the child’s right to a recovery. 

One who employs a minor to perform dangerous 
or hazardous work, without the consent of the par- 
ent,32 and, a fortiori, against the parent’s known 


17- Conn.—Arnold v. Norton, 26 
Conn. 92. 

Ga.—Southern R. Co. v. Flenilster, 48 
S.E. 160, 120 Ga. 524. 

18. N.a—Little V. Holmes, 107 S,S3. 

577, 181- N.C. 418. . 

Marrlagre of child €ls: 

Deprivlnir parent of right to serv¬ 
ices See supra § 86. 

Bmancipating child generally see 
infra § 89. . 

19- Cal.—Finnerty v. Cummings, 22 
. P.2d 37, 132 Cal.App., 48. 

HI.—Curtis V. Lowe, 87 N.B.2d 866, 
338 IlLApp. 468. 

Mo.—Beebe v. Kansas City, 17 S.W. 

2d 608, 223 Mo.App. 642. 

46 CJ. P 1293 note 81. 

Emancipation; 

Generally see infra §§ 96-90. 

As affecting parent’s right to serv¬ 
ices and earnings of child see su¬ 
pra § 36. : 

80. Ga:—Evans v. Caldwell, 184 S.B. 
440, 62 Ga:App. 476, affirmed 190 
S.B. 682, 184 Ga. 203. 

46 C.J. p 1298 note. 32. 


Revocation of emancipation see in¬ 
fra § 188. 

21. Mo.—Soldanels v. Missouri Pac. 
R. Co., 23 Mo.App. 616. 

Tex,—^American Nat. Ins, Co. v. Den- 
ke, Civ.App., 65 S.W.2d 522, re¬ 
versed on other grounds 96 S.W.2d 
370, 128 Tex 229, 107 A.L.R. 409. 

22. Ga.—Evans v. Caldwell, 184 S.B.. 
440, 52 Ga.App. 475, affirmed 190 S., 
B. 682, 184 Ga. 203. 

'46 C.J. p 1298 note 34. 

28. Ky.—Interstate Coal Co. v. Triv- 
ett, 160 S.W. 731, 155 Ky. 795. 

24. III.—^Mercer v. Jackson, 64 Ill. 
397. 

N.C.—^Michigan- Sanitarium & Benev¬ 
olent Ass’n V. Neal, 139 S.E. 841, 
194 N.C. 401. 

25. Ill.—^Mercer v. Jackson, 54 Ill. 
397. 

26. Vt—^Davidson v. Abbott, 62 Vt. 
570, 36 AmuR. 767. 

46 C.J. p 1298 note 38. 

Master’s action , fdr injury to servant 
generally see Master and 'Servant 
..9.622. ' 


27. Colo.—^Union Pac. R. Co. v. 

Jones, 40 P. 891, 21 Colo. 340. 

2a N.Y.—Mulvehall v. Mill ward, 11 
N.T. 343. 

46 C.J. p 1298 note 42. 

Injury, in course of employment by 
another see . Infra $ 42. 

E n g li s h znle see 46 C.J. p 1298 note 
! 41, 

29. Mo.—^Matthews v. Missouri Pac. 
R. Co., 26 Mo.App. 75. 

N.Y.—Geraghty v. New, 27 N^T.S. 
403. 7 Misc. 30. 

Right of mother to maintain action 
because of injury to child general¬ 
ly see supra subdivision b of . this 
section. 

30. Mass.—^Kennedy v. Shea* HO 
Mass. 147, 14 Am.R. 684. 

46 O.J. P.1298 note 44. 

31. Ky.—Chesapeake, etc., R. Co. v. 
Do Atley, 151 SI.W. 3.63, 151 Ky. 
109. 

32. Okl.—^Roxana Petroleum Co. v. 
Cope, 269- P. 1084, 132 Okl. 162, 66 
A..L.R. -837. • ' 

46 CJ. P 1299 note 5a ^ 
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is liable to such parent for damages sus¬ 
tained by him by reason of injury to the child, pro¬ 
vided the employer knows, or has opportunity to 
acquire knowledge, of the child’s minority,^^ and 
provided also such injury was sustained while the 
child was in the discharge of the duties at which 
he was employed or placed by the employer.^^ in 
such case the parent's right of action is based on 
the wrong inflicted directly on him by the unau¬ 
thorized employment and he is entitled to compen¬ 
sation for any loss which has resulted without 
reference to the child’s right to a recovery.36 
Hence the fact that the employer was not negli- 
gent,®*^ or that the injury was due to the negligence 
of a fellow servant's or to the child’s contributory 
negligence,^® is no defense. However, there is au¬ 
thority to the effect that the nonconsenting parent 
may not recover unless the injury was caused by 
the employer’s negligence,^® and that the mere fact 
that a child was injured while in the employ of a 
person by whom he had been employed without the 
knowledge of the parent does not render the em¬ 
ployer liable to the parent where the employment 
was not hazardous and the injury was not due to 
the employer’s negligence. 

The effect of workmen’s compensation acts on 
a parent’s right to recover because of injuries to 
his child is discussed in the C.J.S. title Workmen’s 
Compensation Acts § 979, also 71 CJ. p 1518 notes 


18 et seq. 

Liability where consent given. A patent who 
consents to the employment of his child in a dan¬ 
gerous service assumes the risks incident to the 
service,^® whether or not the character of the risks 
is known to him,^® and is not entitled to recover 
if the child is injured in the service; and this rule 
applies where the parent consents to an employment 
in violation of law,^^ at least where the employer 
is free from any negligence other than the illegal 
employments^ The parent’s consent precludes re¬ 
covery by him for injury due to the negligence of a 
fellow servant,s® but it does not prevent a recovery 
for an injury resulting, not from the ordinary 
risks of the service, but from the employer’s negli- 
gence,S7 although it has been held that a parent’s 
right to maintain an action for injuries to his 
child, resulting from the negligence of the child’s 
employer, may be waived by the parent consenting 
to the child entering such employment.S8 

Agreement exempting employer from liability. 
An agreement by a parent to hold the employer 
harmless for injury to the child due to the employ¬ 
er’s negligence is void as against public policy and 
will not preclude recovery by the parent.S9 It has 
been held to the contrary, however,, that such agree¬ 
ment is valid and effective to the extent of exempt¬ 
ing the employer from liability for negligent acts 
which are not criminal.^® 


Employment of minor without par¬ 
ent's consent as negligrence in ac¬ 
tion by minor see Master and Serv¬ 
ant $ 185. 

Parent’s risrht of action where child 
emancipated see supra $ 41 d. 

33. Ind.—^Ft. Wayne, etc., R. Co. v. 
Beyerle, 11 hr.B. 6. 110 Ind. 100. 

46 C.J. p 1299 note 59. 

34. Ky.—Chesapeake, etc., H. Co. v. 
De Atley, 161 S.W. 363, 151 Ky. 
109. 

46 C.J. p 1299 note 60. 

35. Ala.—Allen v. Alger-Sullivan 
Lumber Co., 87 So. 442, 205 Ala. 
362 . 

36. Tex.—Texas, eta, R. Co. v. 
Brick, 18 S.W. 947, 83 Tex. 526, 29 
Am.S.R. 675, error dismissed 14 S. 
Ct. 1154, 154 U.S. 519, 620, 38 L. 
Eld. 1084. 

46 C.J. p 1300 note 62. 

Parent’s cause of action as greneral- 
ly conditioned on child’s right to 
recover see supra $ 41 a. ' 

Since parent is stranger to con¬ 
tract of employment, he is not bound 
by any of its terms.—^Texas, eta, R. 
Co, y. Brick, supra—-Texas, eta, R. 
Co. V. Hervey, Tex.Civ.App., 89 S.W. 
1095. 


37- Ga.—^Folds v. Penn, 181 S.E. 308, 
51 Ga.App. 632. 

46 C.J. p 1300 note 64. 

38- Md.—Seglinski v. Baltimore 
Copper Smelting, eta, Co., 131 A. 
774, 149 Md, 641, 

Mo,—^Berry v. Majestic Milling Co„ 
App„ 210 S.W, 4S4, 

39. W.Va.—^Wills v. Montfair Gas 
Coal Co„ 138 S.B, 749, 104 W.Va. 
12 . 

46 C.J. p 1303 note 18. 

Child’s contributory negligence as 
defense to parent’s action general¬ 
ly see infra § 47. 

40- N.C.—Williams v. Southern R. 
Co., 28 S.B. 367, 121 N.C. 612. 

46 C.J. p 1300 note 67. 

41- Ky.—Ballard v. Smith, 210 S.W. 
489, 183 Ky. 705. 

46 C.J. p 1300 note 68. 

48. Mo,—^Berry v. Majestic Milling 
Co.. App., 210 S.W. 434. 

46 C.J. P 1299 note 48. 

43. Ala.—^Dimmick Pipe Works v. 
Wood, 36 So. 885, 139 Ala. 282. 

44. N.J.—Wilson V. Newark Smelt¬ 
ing & Refining Co., 56 A.2d 619, 26 
N.J.Misc. 51. 

Tenn.—Cobble v. International Agri¬ 
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cultural Corporation, 2 TenmApp. 
356. 

46 C.J. p 1299 note 60. 

Consent of parent to unlawful em¬ 
ployment as affecting: 

Action for death of child see 
Death § 43. 

Child’s action for injury see Mas¬ 
ter and Servant § 194. 

45. Ga.—^Hodges v. Savannah Kao¬ 
lin Co., Ill JS.B. 441, 28 GaApp. 
406. 

46. Ala—^Harris v. A. J. Spencer 
Lumber Co., Inc., 64 So. 557, 185 
Ala 648. 

46 CJ. p 1299 note 52. 

47. Kan.—Smith v. Marion Fruit 
Jar, etc., Co., 114 P. 845, 84 Kan. 
551, 553. 

46 CJ. p 1299 note 53. 

48. Okl.—^Roxana Petroleum Co. v. 
Cope, 269 P. 1084, 132 Okl*. 152, 60 
A.L.R. 837. 

49. Tex.—^Pacific Express Co. v. 
Watson, 124 S.W. 127, 67 Tex.Civ. 
App. 111. 

46 CJ. P 1299 note 55. 

Authority of parent to waive, re¬ 
lease, or compromise child’s right 
of action see infra § 58. 

50. Ga—New v. Southern B. Co., 42 
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Sufficiency of consent. The consent of the par¬ 
ent to the employment of his minor child may be 
express or implied,and, where the minor is em¬ 
ployed in continuous work, it is immaterial that the 
parent’s consent was wanting at the commencement, 
if it is subsequently given during the continuance 
of the employment and before any injury occurs.52 
However, there can be no consent without knowl- 
edge.ss 

Where the parents live together, the consent of 
the mother, not ratified by the father, is insufiicient 
to relieve the employer from liability.54 

Change to more hazardous work, A general con¬ 
sent of the parent to the child’s entering into the 
service of a particular employer or engaging in a 
particular work does not prevent a recovery by the 
parent for an injury resulting from the child’s be¬ 
ing employed, without the consent of the parent, or 
against his will, in work more hazardous than that 
which was in contemplation when the parent con¬ 
sented to the employment,55 and recovery is not 
precluded because the parent failed to inform him¬ 
self of the change in the child’s duties ;55 but the 
parent may not recover in the absence of negligence 
on the part of . defendant where he acquiesces in 
the change, as where he accepts the child’s wages 
with knowledge of the change.57 


§ 43. -Waiver and Estoppel 

A parent may waive or be estopped to assert his 
right to recover for injury to his child and permit the 
child to recover the full amount to which both would be 
entitled, as where he brings an action on behalf of the 
child for the entire Injury or permits the case to proceed 
on the theory of the child's right to recover for loss of 
services and earning capacity during minority. 

A parent may waive or be estopped to assert his 
right to recover for medical expenses, loss of serv¬ 
ices, etc., by reason of injury to his minor child, 
and permit the child to recover the full amount ta 
which both would be entitled,55 as where the parent 
as next friend brings an action on behalf of the 
child for the entire injury, or permits the case to 
proceed on the theory of the child’s right to recov¬ 
er for loss of services and earning capacity during 
minority and for medical or other expenses.59 In 
such case fhe parent treats the child as emancipat¬ 
ed in so far as recovery for such damages is con¬ 
cerned, and may not thereafter be permitted to 
claim that he, and not the child, was entitled to re¬ 
cover therefor.50 There is no waiver, however, 
where the parent is not shown to be connected in 
any way with the child’s action, or to have had no¬ 
tice thereof, beyond the fact that the child lived 
with him;5i nor does the parent waive his right 
of action by suing as next friend for the child’s 
pain and suffering and permanent impairment of 
earning capacity after majority,®^ or by partici- 


S.E. 391, 116 Ga. 147, 59 L.R.A. 
116. 

51. Ga.—^Folds v. Penn, 181 S.E. 308, 
51 Ga.App. 682. 

46 C.J. p 1300 note 69. 

52. Ala.—Warrior Mfgr. Co. v. 

Jones, 46 So. 456, 155 Ala. 379. 

53. W.Va.—^Irvine v. Union Tanning 
Co., 125 S.B. 110, 97 W.Va. 388. 

46 C.J. P 1300 note 71. 

54. Tex.—Gulf, etc., R. Co. v. Rede- 
ker, 2 S.W. 527, 67 Tex. 190, 60 
Am.S.R. 20, 12 S.W. 856, 76 Tex, 
310, 16 Am.S.R. 887. 

55. Ga.—^Folds V. Penn, 181 S.E. 
308, 61 Ga.App. 682. 

46 ax P 1300 note 73. 

56. Tex.—^Texas, etc., R. Co. v. 
Wood, Civ.App., 24 S.W. 569. 

46 ax P 1301 note 74. 

57. Ga.—^Folds v. Penn, 181 S.B. 
308, 61 Ga.App. 682. 

58. U.S.—^Hazeltine v. Johnson, aC. 
A.Mont., 92 F.2d 866. 

Cal.—^Pinnerty v. Cummings, 22 P.2d 
37, 132 Cal.App. 48. 

D.C.—^Kational City Development Co. 
V. McFerran, Mun.App., 55 A. 2d 
342. 

Ky.—^Behemoth Coal Co. v. Helton, 
222 S.W.2d 845, 810 Ky. 810—Ken¬ 


tucky Service Co. v. Miracle, 66 S. 
W.2d 621, 246 Ky. 797. 

N.C.— GorpiLS Juris quoted in Pascal 
V. Burke Transit Co., 50 S.E.2d 634, 
638, 229 N.C. 436. 

Okl.—^Roxana Petroleum Co. v. Cope, 
269 P. 1084, 132 Okl. 162, 60 A.L.R. 
837. 

Pa.—^Nichols v. Jewell, Com.Pl., 26 
Brie Co. 108. 

Tenn.—Corpus Juris quoted in Wolfe 

V. Vaughn, 162 S.W.2d 681, 633, 
177 Tenn. 678. 

46 ax p 1301 note 92. 

Damages in action on behalf of child 
see Infants § 104 d. 

Injury to child ale giving rise to two 
causes of action, one on behalf of 
the child and the other on behalf 
of the parent, see supra $ 40. 

69. U.S.—^Hazeltine v. Johnson, C.C. 

A.Mont., 92 F.2d 866. 

CaJ.—^Bauman v. City and County, of 
San Francisco, 108 P.2d 989, 42 
Cal.App.2d 144—Girard v. Irvine, 
276 P. 840, 97 Cal.App. 377. 

D.C.—National City Development 

Co, V. McFerran, Mun.App., 55 A. 
2d 342. 

Ky.—Behemoth Coal Co. v, Helton, 
222 S.W.2d 846, 310 Ky. 810—Ken¬ 
tucky Service Co. v. Miracle, 66 S. 

W. 2d 521, 246 Ky. 797. 
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N.C.—Corpus Juris quoted in Pascal 
V. Burke. Transit Co., 60 S.R2d 
634, 538, 229 N.C. 435. 

46 C.J. p 1302 note 93. 

When the parent has actual notice 
of an action instituted by the child 
and that it includes damages that 
might be recovered by the parent 
and he interposes no.objection and 
does not assert his right to his dam¬ 
ages, he is estopped to set up such 
claim.—^Vincennes Bridge Co. v. 
Guinn's Guardian, 22 S.W.2d 300, 281 
Ky. 772. 

6a U.S.—^Hazeltine v. Johnson, C.C. 

A. Mont, 92 F.2d 866. 

Ky.—Kentucky Service Co. v. Mira¬ 
cle, 56 S.W.2d 521, 246 Ky. 797. 
N.C.—Corpus Juris quoted in Pascal 
V. Burke Transit Co., 50 S.B.2d 
534, 538, 229 N.a 435. 

46 C.J. p 1302 note 94. 

61. Ky.—^Vincennes Bridge Co. v. 
Guinn's Guardian, 22 S.W.2d 300, 
281 Ky. 772—Helm v. Phelps, 164 
S.W. 92, 157 Ky. 796. 

N.C.—Corpus Juris quoted in Pascal 
V. Burke Transit Co., 50 S.B.2d 
634, 538, 229 N.C. 485. 

62. N.C.—Corpus Juris quoted in 
Pascal V. Burke Transit Co., 60 S. 

B. 2d 534, 538, 229 NO. 485. 

46 ax p 1302 note 96. 
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pating in the child’s action or claim, where the 
child is not claiming damages to which the parent 
•is entitled.®^ 

The child*s waiver of his right of action for the 
injury does not bar the parent’s right of action for 
loss of services.®^ 

§ 44. -Action by Parent on Behalf of 

Child 

In some jurisdictions the parent may sue for the 
child's injuries. 

In some jurisdictions, by statute, the parent may 
sue for the child’s injuries in any case where the 
child could have maintained such an action at com¬ 
mon law.®5 Such statutes have been held valid.®® 
The father of a minor child, in Louisiana, being 
clothed during marriage with the functions of the 
tutor, is the proper party to bring suit in behalf 
of the minor.®7 This authority of the father may 
be taken away from him only by the authority of 
justice, and after he has been pronounced incapa¬ 
ble and unworthy of his trust.®^ 


In actions by the parent for the injury to the 
child, only damages personal to the child and not 
those personal to the parent may be recovered,®® 
and the amount recovered belongs to the child.*^® 

§ 45. -Defenses Generally 

Matters of defense in actions by a parent for injuries 
to his child ordinarily must be confined to such matters 
as go to the existence of a cause of action. 

Matters of defense in actions by a parent for in¬ 
juries to his child ordinarily must be confined to 
such matters as go to the existence of a cause of 
action.71 The parent’s cause of action ordinarily is 
subject to any defense that might be urged against 
the child’s cause of action.72 In an action by the 
mother, the fact that since the injury she has be¬ 
come unfit to have the custody of the child is not 
a defense.^® 

Assumption of risk, A parent, by taking his 
child on the premises where he is employed, with 
full knowledge of the dangers, has been held not 
to assume the risk of injury to his child by the neg¬ 
ligence of another employee.^^ 


63. Old,—^Roxana Petroleum Co. v. | 
Cope, 2G9 P. 1084, 132 Okl. 152, 60 
A.L.R. 837. 

Woskman’s oompensation. act pro- 
ceedixLg' 

(1) Fact that parent assisted in 
employinsr .counsel to represent mi¬ 
nor son before industrial commis¬ 
sion constituted no waiver as .to her 
right of recovery; parent’s right of 
recovery for injuries to minor child 
resulting from employer’s negligence 
does not cover same field as compen¬ 
sation allowance to minor.—Roxana | 
Petroleum Co, v. Cope, supra. 

(2) Effect of workmen's compen-j 
sation acts on parent’s right to re¬ 
cover because of injuries to child 
see the C.J.S. title Workmen’s Com- j 
pensation Acts § 979, also 71 CJ. P 
1518 note 18 et seq. 

64. ' Fla.—^Wilkie v. Roberts, 109 So. 
226, 91 Fla. 1064. 

65. Cal.—Scott V. MePheeters, 92 

P.2d 678, 33 CaLApp.2d 629, hear¬ 
ing denied 93 P.2d 562, 33 C^A.pp. 
2d 629. . 

46 C.J. P 1302 note 98. • 

Authority to represent Infant in ac¬ 
tions generally see Infants § 109.- 
Purpose of statute authorizing fa¬ 
ther to sue for injury to child was 
to designate the necessary -party 
plaintiff In order that defendant 
might be protected against multi¬ 
plicity of Actions and that finality of 
litigation might be assured.—^House 
V. , Pacific Greyhound Lines, 96 P.2d 
*tp, 36 C^L&.pp:3<i 836. 

Mother as party 

(1> V^ere the statute authorises. 


the father to sue, the mother is nei¬ 
ther a necessary nor a proper party. 
—^Puentes v. Tucker, 187 P.2d 752, 
31 Cal.2d 1. 

(2) However, there was some 
earlier authority to the contrary.— 
House V. Pacific Greyhound Ltines, 95 
P,2d 465, 35 Cai.App.2d 336. 

66- Minn.—Hess v. Adamant Mfg. 

Co., 68 N.W. 774, 66 Minn. 79. 

46 C.J. P 1302 note 99. 

67. La.—Grantham v. Smith, 132 So. 
805, 18 La.App. 519, rehearing de¬ 
nied 134 So. 263^ reversed on oth¬ 
er grounds Lorance v. Smith, 138 
So. 871. 173 Lia. 883—Solomon v. 
Faggaid, second case, 127 So. 8, 13 
La.App. 433. 

81 CU. P 1124 note 64 Caj. 

68. AhaudoimieiLt by husband 
Exception to capacity of mother 

to bring suit on behalf of imemanci- 
pated minor was held properly over¬ 
ruled, notwithstanding absence of 
cdle^tion as to mother’s qualifica¬ 
tions in original petition, where 
mother thereafter obtained appoint¬ 
ment as natural tutrix on showing 
of abandonment by her husband and 
filed a supplemental petition as nat¬ 
ural tutriat—^Payton y. Ideal Savings 
& Homestead Ass’n, LcuApp., 160 So. 
648. 

€k>nzt liad no power to authorize 
mother to Institute suit to recover 
for personal injuries to child by ex 
parte order without showing hus¬ 
band was either incapable or un¬ 
worthy of administering estate of 
minor.—Grantham v. Smith. 132 So. 
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805, 18 La.App. 519, rehearing denied 
134 So. .263, reversed on other 
grounds Lorance v.. Smith, 1*5 So. 
871, 178 La. 883. 

69. La.—^Booth V. Owens, App., 146 
So. 761. 

46 C.J. p 1302 note 1. 

Damages in action by: 

Infant generally see Infants § 
104 d. 

Parent In his own behalf see infra 
9 55. 

70. Minn.—^Hess v. Adamant Mfg. 
Co., 68 N.W. 774,, 66 Minn. 79. 

46 C.J. p 1302 note 2. ' 

7L Mo.—Scameil v. St. Louis 

Transit Co., 77 S.W. 1021, 103 Mo. 
App. 504. 

46 C.J. p 1302 note 6. 

Child’s employer also liable 
Where unemancipated minor was 
injured by defendant fact that em-. 
pioyer might he liable for medlcsd 
and hospital expenses did not relieve 
defendant from liability to' minor’s 
father for hospital and medical eat- 
penses.—Scruggs v. V. Prank Lynn 
Co., LaA-pp., 6 So.2d 92. . 

78. Minn.—Wineman Ccurter, 4 N. 

W.2d 83, 212 Minn. 298. 

Parent’s right of action as generally, 
dependent ori child’s right to re¬ 
cover see supra § 41 ai. 

73. Ky.—^Union News Co. v. Mor¬ 
row, 46 S.W. 6, 20 Ky.L. 802. 

74. Tex.—^B1 Paso Laundry Co. v. 
Gonzales, Civ.App., 36 S.W.2d 798, 
error dismissed. 
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g 46 . -Contributory Negligence of Par¬ 

ent 

Contributory negligence on the part of the parent 
ordinarily will preclude a recovery by him for an Injury 
to the child. 

Contributory negligence on the part of the par¬ 
ent ordinarily will preclude a recovery by him for 
an injury to the child.'^s Similarly, contributory 
negligence on the part of the custodian of the child, 
where imputed to the parent in accordance with the 
rules discussed in Negligence § 163, will bar recov¬ 
ery by the parent.*^® 

The ordinary rules of the law of negligence ap¬ 
ply in determining the parent’s contributory negli¬ 
gence.'^'^ It is the duty of a parent or other person 
having the care, custody, and control of a child to 
exercise ordinary care for its safety,^8 and, where 
failure to do so contributes proximately with the 
negligence of third persons to cause injury to the 


child, such parent, or other custodian, is guilty of 
contributory negligence.^8 Ordinary care, howev¬ 
er, is all that is required of a parent or other cus¬ 
todian,so and, in accordance with the general rule, 
a parent or other custodian of a child is not guilty 
of contributory negligence where his failure to use 
ordinary care did not contribute proximately to 
cause the injury to the child.si Where the child’s 
conduct does not involve an unreasonable risk of 
danger to himself, the parent’s failure to supervise 
the child properly is not a proximate cause of the 
injury to the child but a conclusion that the 
child was not guilty of contributory negligence, 
since it may be based on the age and capacity of 
the child, does not preclude the conclusion that the 
parent’s want of care contributed to the injury.ss 

What constitutes ordinary care. Ordinary care 
on the part of a parent or other custodian of a child 
is such care as a person of ordinary prudence would 


75. U.S.—^Beasley v. U. S., D.C.S.C.. 
81 F.Snpp. 518. 

Ark.—^]VIissouri Pac. R. Co. v. Moore, 

193 S.W.2d 657, 209 Ark. 1037— 
Self V. Kirkpatrick, 110 S.W.2d 13, 

194 Ark. 1014. 

Cal.—^Airdeppa v. Glougie, 162 P.2d 
944, 71 Cal.App.2d 468—Scott v. 
Renz, 154 P.2d 738, 67 Cal.App.2d 
428—Seperman v. Lyon Fire Proof 
' Storage Co., 275 P, 980, 97 Cal. 
App. 654. 

N.H.—Cleveland v. Reasby, 38 A.2d 
654, 92 N.H. 518—Bullard v. Mc¬ 
Carthy, 195 A. 355, 89 N.H. 158— 
Corpns juris oited in. Niemi v. Bos¬ 
ton & M. R. R., 173 A. 361, 366, 
87 N.H. 1. 

N.T.—Bailey v. Roat, 36 N.T.S.2d 
466, 178 Misc. 870. 

Ohio.—Shadwick v. BCills, 69 N.13.2d 
197, 79 Ohio App. 143. 

Pa.—Solomon v. Abbotts’ Alderney 
Dairies, 12 Pa.Dist. & Co. 336— 
Helman v. Walch, Com.Pl., 3 Mon¬ 
roe L.R. 126. 

46 C.J. P 1302 note 10. 

Contributory negligence of: 
Beneficiary as defense to action 
• for death see Death § 46. 

Parent as defense to action by, or 
on behalf of, child for injuries 
to child see Negligence § 160. 
BfCect of comparative negligence 
statutes see Negligence § 169 et 
seq. 

76- Ohio.—^Bellefontaine Railway 
Co. V. Snyder, 24 Ohio St. 670— 
Shadwick v. Hills, 69 N.B.2d 197, 
79 Ohio App. 143. 

Pa.—Connelly v. Kaufmann & Baer 
Co., 37 A.2d 12^ 349 Pa. 261. 
father’s negligemoe bars recovery by 
mother 

U.S.—^Beasley v. U, S., D.C.S.C., 81 
P.Supp. 618. 


77. N.H.—Bullard v. McCarthy, 196 
A. 365. 89 N.H. 168. 

S.C.—Horne v. Atlantic Coast Line 
R. Co., 181 S.B. 642, 177 S.C. 461. 
46 C.J. p 1303 note 12. 

78. Ark.—Self v. Kirkpatrick, 119 S. 
W.2d 13, 194 Ark. 1014. 

Cal.—Christiana v. Rattaro, 184 P.2d 
682, 81 Cal.App.2d 697—Agdeppa 
V, Glougie, 162 P.2d 944, 71 Cal. 
App.2d 463—Scott V. Renz, 164 P. 
2d 738, 67 Cal.App.2d 428—Azzaro 

V. O’Connell, 9 P.2d 346, 121 Cal. 
App. 617—Seperman v. Lyon Fire 
Proof Storage Co., 275 P. 980, 97 
Cal.App. 654. 

N.H.—Bullard v. McCarthy, 195 A. 
355, 89 N.H. 168. 

Pa.—Goldberg v. Philadelphia Rapid 
Transit. Co., 149 A. 104, 299 Pa. 79. 
R.I.—^Milliken v. Weybosset Pure 
Pood Market, 44 A.2d 723, 71 R.I. 
312. 

V€L—City of Danville v. Howard, 
157 S.'B, 738, 166 Va. 32. 

46 C.J. P 1012 note 19—46 C.X P 1302 
note 9. 

In. oommon. cander 

The fact that defendants were 
acting as common < carriers and 
charged with exercise of a high de¬ 
gree of care toward plaintiff and 
her four year old child, who were 
passengers, did not relieve plaintiff 
of duty to exercise proper parental 
care toward child.—Shadwick v. 
Hills, 69 N.B.2d 197, 79 Ohio App. 
143. 

79. Ark,—Self v. Kirkpatrick, 110 S. 

W. 2d 13, 194 Ark. 1014. 

Cal.—Christiana v. Rattaro, 184 P,2d 
. 682, 81 CalA.pp.2d 697—Agdeppa v. 
Glougie, 162 P.3d 944, 71 Cal-App. 
2d 463. 


N.H.—Bullard v. McCarthy, 195 A 
355, 89 N.H. 168. 

46 C.J. P 1012 note 20. 

80. Ark.—Self v. Kirkpatrick, 110 
S.W.2d 13, 194 Ark. 1014. 

Kan.—Shirack v. Gage, 204 P.2d 687, 
166 Kan. 719. 

Pa.—^Patterson v. Palley Mfg. Co., 61 
A2d 861, 360 Pa. 269. 

Tex.—Sciachltano v. City of Beau¬ 
mont, Civ.Appl, 266 S.W. 658. 

46 C.J. p 1012 note 21. 

81. La.—Danna v. Monroe, 55 So. 
741, 129 La. 138—^Ford v. Brewer, 
App., 186 So. 9G5i 

Mo.—Beebe v. iCansas City, 17 S.W. 

2d 608, 223 Mo.App. 642. 

Tex.—^Ross V. Haner, Clv.App., 244 
S.W. 231, affirmed. Com.App., 268 
S.W. 1036. 

45 C.J. P 1012 note 23. 

82. N.H.—Cleveland v. Reasby, 33 
A2d 564, 92 N.H. 618-r-Bullard v. 
McCarthy, 195 A. 366, 89 N.H. 158. 

N.T.—^Kenner v. Rader, 170 N.T.S. 
957. 

83. R.I.—^Malfetano v. United Elec¬ 
tric Rys. Co., 191 A 491, 58 R.I. 
129. 

3&a8t clear chance doctrine 

Parent who was negligent in per¬ 
mitting his child to leave automobile 
and to cross track where child was 
struck by trolley car, without warn¬ 
ing child in time to permit it to get 
to safety, was not entitled to, recover 
his indirect damages unless showing 
that, after his opportunity to. pre¬ 
vent accident by reasonable care, an 
Interval still, existed for motorman 
to do so by reasonable care, notwith¬ 
standing <^ild was entitled to recov¬ 
er under more liberal form of last 
clear chance doctrine.—^Malfetano v. 
United Electric Rys. Co., supra. 
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exercise for the child’s safety under the same or but outside of this the wealth or poverty of the par- 
similar circumstances.*^ In determining whether ent may not be considered.®^ 
such care was exercised, all the attendant facts and 

circumstances are to be considered,** including the In accordance with, and subject to, the foregoing 
capacity of the child to exercise care for his own rules a parent or other custodian may be guilty of 
safety,** the obviousness of the danger,*7 and the contributory negligence in permitting a child to be 
situation of the parent or other person charged with unattended in places which the parent or custodian 
the care, custody, and control of the child.** In knows, or in the exercise of ordinary care should 
determining whether a parent failed to exercise know, to be dangerous,®^ in permitting a child to 
reasonable care of a child the financial condition of use a dangerous explosive,®* in permitting a child 
the parents may be considered,*® and it is sufficient too young to exercise care for his own safety to be 
that parents have done all that may reasonably be employed in a place of danger,®^ in failing to warn 
expected from persons in their condition of life;®® the child of a danger known to the parent and not 
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known to, or appreciated by, the child,failing 
to warn the person to whom the child is intrusted 
of danger known to the parent, or which the parent 
in the exercise of ordinary care should have 
known,®® or in failing to observe and avoid dan¬ 
ger to the child while in the company of the child.®*^ 
A parent who sees a child in a place of imminent 
danger, and has time to remove the child, but fails 
to do so, is guilty of contributory negligence;®® 
and the parent is not relieved of fault in such case 
by the fact that he warned the child of the danger 
beforehand,®® It has been held to be negligence 
per se for a parent to consent to or permit a child’s 
employment in violation of child labor laws.^ A 
parent or other custodian of a child is not guilty of 
contributory negligence in failing to protect a child 
against dangers of which the parent or custodian 
was not aware, or of which, in the exercise of 
ordinary care, he could not have been aware,® or 
in failing to exercise extraordinary precautions to 
guard a child from danger.® Where, notwithstand¬ 
ing reasonable precautions taken by a parent in 
view of his circumstances and station in life, a 
young child strays from home or from the parent’s 
care and is injured, the parent ordinarily is not 
chargeable with contributory negligence.^ It is not 
negligence for a father to leave his children in the 


custody of the mother.® 

Permitting child to be in street or highway. 
In accordance with, and subject to, the foregoing 
rules, a parent or other custodian of a child may 
be guilty of contributory negligence in permitting 
a child to go into or upon a street or public highway 
unattended.® The fact that the child had been al¬ 
lowed to be in the street alone on other occasions 
does not of itself justify leaving the child unat- 
tended.7 As in other cases, in determining whether 
the parent exercised ordinary care in permitting the 
child to go into a street or highway imattended or in 
the care and custody of another child, all the at¬ 
tendant circumstances are to be considered,® in¬ 
cluding the capacity of the injured child to appre¬ 
ciate and avoid the dangers to be encountered,® 
the amount of travel in, and use made of, the street 
or highway,!® other factors bearing on the obvious¬ 
ness of the dangers to be encountered by the child,!! 
the age, capacity, and experience of the custodian 
to whose care the child is intrusted,!® and the sit¬ 
uation and condition of the parents or other cus¬ 
todian.!® Thus a parent or other custodian of a 
child may be free from contributory negligence not¬ 
withstanding he permits the child to go into or upon 
a street or highway unattended,!^ or without wam- 
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ing the child of dangers which may be encoun¬ 
tered,or where the parent permits the child to 
be in or upon the street or highway in the custody 
of another chilcL^® So likewise, a parent may be 
free from contributory negligence where the child 
escapes into a place of danger in the street or high¬ 
way while temporarily left alone^^ or while the 
parent's attention is momentarily diverted from the 
child.^® It has been held that it is not contribu¬ 
tory negligence for a parent to permit his child to 
walk on a highway where there are no sidewalks, 
since such conduct would not be contributory neg¬ 
ligence on the part of an adult.^^ 

Permitting child to go on or near railroad tracks. 
In accordance with, and subject to, the foregoing 
general rules, a parent or other custodian of a child 
may be guilty of contributory negligence in permit¬ 
ting a child to wander or play near a railroad 
track but, where a person of ordinary prudence 
would have exercised no greater care for the safety 


of the child under the same or similar circumstances, 
a parent is not guilty of contributory negligence in 
permitting a child to cross a railroad track unat¬ 
tended or in the custody of another child not shown 
to be incompetent or untrustworthy,^! or to walk 
along the track unattended on his way to school,22 
or in temporarily leaving the child in a safe place 
from which it escaped to a railroad track near by.23 

I 47 . - Contributory Negligence of Child 

Contributory negligence on the part of the child or¬ 
dinarily will defeat the parent’s action for injuries to the 
child. 

Since, as discussed supra § 41 a, the parent's right 
to recover for injuries to his child depends on the 
right of the child to recover, it follows that a 
parent may recover only under the same circum¬ 
stances of prudence as would be required if the 
action were on behalf of the infant, 24 and that the 
contributoiy negligence of the child ordinarily will 
defeat the parent's recovery,25 provided such neg- 
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ligfence was a proximate cause of the injury.26 
How’ever, as discussed supra § 42, it is generally 
held that, where the child is employed in a danger¬ 
ous service without the parent’s consent and is in¬ 
jured in the course of such service, the contribu¬ 
tory negligence of the child will not defeat a recov¬ 
ery by the parent against the employer. Where con¬ 
tributory negligence would not be a defense to an 
action by the child, as where the conduct of the 
person inflicting the injury was so deliberate, per¬ 
sistent, and intentional as to be equivalent in law 
to positive and willful injury, it is not a defense to 
the parent’s action.27 In determining whether or 
not the child was guilty of contributory negligence, 
the same rules apply as in an action by the child 
and it is not necessary that the child have acted 
with the same care as is required of an adult.28 

§ 48. -Form of Action 

At common law, case Is the proper form of the par¬ 
ent’s action where the injury to the child is caused by 
the negligence of the defendant. 

For a forcible injury to a child, the remedy of the 
parent at common law is an action of trespass per 
quod servitium amisit,^^ but case is the proper form 
of action when the injury is caused by the negli¬ 
gence of defendant^® For injuries sustained by 
the child while on the high seas, the parent may 
maintain a libel in admiralty.^i 

§ 49. -Conditions Precedent; Notice of 

Claim 

A parent’s action for injuries to his child has been 
held to be within a statute requiring the service of a no¬ 
tice of claim. 

An action by a father for loss of services and ex¬ 


penses resulting from an injury to his child has 
been held to be an action to recover damages for 
an injury to the person, within the meaning of a 
statute providing that no such action shall be main¬ 
tained unless within a certain time after the injury 
a notice of the claim is served on the person against 
whom it is made.^^ It has also been held that, 
where plaintiff must recover, if at all, under an em¬ 
ployers* liability act, he is bound to show service 
of notice on the employer in compliance with such 
act.33 However, where an action is brought for 
loss of services of a child resulting from eating 
candy purchased by the child, a statute, providing 
for notice to the seller, after acceptance of goods, 
of rejection thereof or claim of damages because 
of defects, has no application.^^ 

§ 50; -Parties 

It has been held that it Is proper for the father and 
mother to join in an action to recover for injuries to their 
child. 

It has been held that it is proper for the father 
and mother to join in an action to recover for in¬ 
juries to their child.®® Where the action is by 
the child’s mother, it has been held that the father is 
a necessary party,®® unless facts establishing the 
mother’s right to maintain the action alone are both 
pleaded and proved.®^ A statute making the par¬ 
ents of a minor equally entitled to its custody, earn¬ 
ings, and services has been held not to require the 
mother to join in an action by the father.®® Under 
a statute giving the parents a joint right of action 
for injury to their child, either parent may bring the 
action in the name of both.®® It has been held that 
neither the child nor its guardian is a proper party 
plaintiff in an action by the parent^® 


24 A.2d 336, 112 Vt. 348—Farrell v. 
Greene, 2 A.2d 196, 110 Vt 92. 

46 CJr, p 1303 note 16. 

Contributory negli^rence of child as 
defense in action: 

By or on behalf of child see Negli¬ 
gence § 144 et seq. 

For death of child see Death § 46. 

26. Mo,—Beebe v. Kansas City, 17 
S.W.2d 608. 223 MoJ^pp. 642. 

27. N.Y.—Tidd V. Skinner, 122 N.B. 
247, 225 N.t. 422, 3 A.L.B. 1145. 

28. ' Ga.<^avannah B’ectric Co. v. 
Thomas, 118 S.R 481, 30 Ga.App. 
406, transferred, see 113 S.B. 806, 
154 Ga! 258. 

What constitutes contributory negli¬ 
gence by child see Negligence § 
146 et seq;' 

20. :pk—Hoover v. Helm, 7 Watts 
62, 

46 ax p 1303 note 19—11 GX P 10 
note 17. 

67 C.XS.—48 


80. Ala.—^Durden v, Barnett 7 Ala. 
169. 

46 C.X p 1303 note 20. 

31. TJ.S,—^Plummer v. Webb, D.C. 
Me,, 19 P,Cas.No.ll,234, .1 Ware 75 
—Steele v, Thacher, D.C.Me., 22 P. 
Cas.No.13,348, 1 Ware 91. 

32. Wis.—Shoveris v. Hahn, 190 N. 
W. 432, 178 Wis. 615, overruling 
Wysocki v. Wisconsin Lakes Ice, 
etc., Co., 104 N.W. 707, 126 Wis. 
638. 

Parent’s action as for personal inju¬ 
ries or property damage generally 
see supra 9 41 c. 

33. N.T.—Balke v. Otis El. Co., 164 
N.Y.3. 287, 177 App.Dlv. 499. 

34. -N.Y.—Kennedy v. F. W. Wool- 
worth Co., 200 N.Y.S. 121, 206 App. 
Dlv. 648, 


35. Mo.—Thomas v. St Louis, etc., 
R. Co., App., 180 S,W. 1030. 

N.H.—^Lessard v. Great Falls Woolen 
Co., 145 A. 782, 83 N.H. 876, 63 A. 
L.R. 1142. 

Respective rights of father and 
mother generally see supra § 41 b. 

36. Tex.—^Houston Oxygen Co. v. 
Davis, 161 S.W.2d 474, 139 Tex. 1, 
140 A.LR. 368. 

37. Tex.—^Houston Oxygen Co. v. 
Davis, supra. 

38. Cal.-MSrarrlson v. Pearlstein, 229 
P. 851, 68 CalJ^p. 334. ■ 

46 C.X p 1304 note 27. . 

32. Pa-—^Brownhill v. Gr^nwood, 21 
Pa.Dist&Co. 46—^Ellis v. Prebish, 
18 Pa.Dist&Co. 389, 27 Luz.Leg. 
Reg. 15. 

40. N.H.—^Lessard v. Great Falls 
Woolen Co., 145 A. 782, 83 NJBL 
.876, 63 A.L.R. 1142. 


753 



PARENT AND CHILD 


67 C.J.S. 


§ 51 


§ 51 . -Pleading 

The complaint in an action by a parent to recover 
the damage to the parent in consequence of an injury to 
his child must show a cause ctf action in the plaintiff 
and contain all averments necessary to support a re¬ 
covery. 

As in other civil actions, the complaint in an ac¬ 
tion by a parent to recover the damage to the par¬ 
ent in consequence of an injury to his child must 
show a cause of action in plaintiff and contain all 
averments necessary to support a recovery.^^ Thus, 
it must appear that plaintiff was entitled to the 
child’s services,and has been deprived of them 
because of the in jury,43 but it has been held that 
plaintiff need not aver that the child wras a member 
of plaintiffs family.44 Where the action is brought 
by the mother, she must plead the facts showing her 
right to recover instead of the father,45 and that 
at the time of the injury the child was in her serv- 
ice.46 The petition or complaint need not nega¬ 
tive matter, such as emancipation, waiving the par¬ 
ent’s presumptive right to the services of the child.4'7 
In actions based on negligence, the general rules 
as to pleading negligence and the absence of con¬ 
tributory negligence applicable in the particular 
jurisdiction must be followed.^5 ^ complaint seek¬ 
ing to recover for loss of services and stating a 
good cause of action therefor is not demurrable be- 


I cause of unnecessary and insufficient allegations 
tending to show a statutory cause of action for 
death.43 

A causal connection between the alleged wrong 
and the injury complained of must be shown by 
the allegations of the complaint.®® 

Consent of parent to employment. Where the 
parent seeks to recover from the child’s employer 
on the ground that the injured minor was employed 
in a dangerous service without his consent, he must 
allege that the employment was dangerous,® ^ that 
plaintiff did not consent to the emplo>Tnent,®2 and 
that defendant had knowledge of the child’s minor- 
ity.®2 However, where the action is based on the 
employer’s negligence, the complaint need not allege 
that the employment was without the parent’s con¬ 
sent,®4 or that defendant knew of the child’s mi¬ 
nority.®® It has been held that a complaint for 
injury to the child from the employer’s negligence 
must negative the defense that the parent consented 
to the employment where the child was employed in 
violation of statute.®® 

Damages. The declaration or complaint must al¬ 
lege the damages sustained by plaintiff,®*^ and the 
facts on which they are predicated.®® A recovery 
for prospective loss of services during the child’s 


41. Pa.—®Veed v. Philadelphia Hapid 
Transit Co., 93 Pa.Super. 72, fol¬ 
lowed in 93 Pa,Super. 76. 

46 C.J. p 1304 note 31. 

Co^laizLt htfd snAoieiit 
Qa.—^Houston v. Taylor, 179 S.B. 207, 
50 Ga.App. 811. 

N.Y.—^Hairopian v. Samuelson, 260 N. 

T.S. 24, 236 App.Div. 491, reargru- 
ment denied 260 N.T.S. 966, 237 
App.Div. 806. 

46 C.J. p 1304 note 31 [aj. 

Complaint held insufficient 
N.Y.—Rubin v. Rackoif, 34 N.Y.S.2d 
870, 264 App.Dlv. 790—Goldhlrsch 
V. American Character Doll Co., 238 
N.Y.S. 519, 135 Misc. 817. 

46 C.J. p 1304 note 31 [b]. 

Bnpplemental petition 

Where petition, by parents against 
physician for injuries sustiUned by 
minor child allegedly as result of 
negligence of a nurse in whose care 
physician left child, failed to state 
capacity in which parents sought 
damages, a supplemental petition 
correcting error by showing that de¬ 
mand was made by father in behalf 
of child was proper as against con¬ 
tention that supplemental petition 
Was an attempt to make new parties 
plaintiff in a pending suit other than 
by intervention or interpleader or by 
third opposition, or that supple¬ 
mental' petition would have effect of 
engrafting a new cause of action.—, 


I Bernard v. Qravios, La.App., 8 So.2d 
318. 

42. Mo.—Dunn v. Cass Ave., etc., R. 
Co., 21 Mo.App. 188. 

46 C.J. p 1304 note 32. 

43. Ky.—Washburn v. Abrams, 90 
S.W. 997. 122 Ky. 53, 28 Ky.L$. 986. 

46 C.J. P 1304 note 33. 

44. Ala.—Woodward Iron Co. v. 
Curl, 44 So. 974, 153 Ala. 206. 

4B. Ala.—Sinclair v. Taylor, 173 So. 

878, 27 Ala.App. 418. 

Tex.—^Houston Oxygen Co. v. Davis, 
161 S.W.2d 474, 139 Tex. 1, 140 A. 
L.R. 868. 

46 C.J. p 1304 note 36. 

Complaint Held sufficient 
X.Y.—Pokeda v. Nash, 47 N.Y.S.2d 
954. 

43. Mo.—^Matthews v. Missouri Pac. 

R. Co., 26 Mo.App. 75. 

N.Y.—Geraghty v. New, 27 N.Y.S. 
403, 7 Misc. 30. 

47- Mo.—Marx v. Parks, App., 39 S. 
. W.2d 570—^Robison v. Floesch 
Constr. Co., App., 242 S.W. 421. 

4a m.—^Heisler v. Kauffman, 273 
Hl.App. 133. 

46 C.J. P 1304 note 40. 

Negativing contributory negligence 
in pleadings generally see Negli¬ 
gence S 194. 


Statement held not to Show contrihu- 
tory negligence 

U.S.—^Middleton v. Coxen, D.C.Pa., 25 
F.Supp. 632. 

49. Ga.—^McCarthy v. Gulf Refining 
Co., 107 S.B. 92, 26 Ga.App. 666. 

46 CJ. P 1304 note 41. 

60. Ala.—^Reaves v. Anniston Knit¬ 
ting Mills, 45 So. 702, 154 Ala. 565. 

46 C.J. P 1304 note 42. 

51. Ala.—Woodward Iron Co. v. 
Curl, 44 So. 974, 163 Ala. 205. 

aa U.S.—Woodstock Operating Corp. 

V. Young, C.C.A.Ga., 268 F. 278. 

46 C.J. p 1304 note 45. 

S3, Tex.—Gulf, eta, R. Co. v. Re- 
deker, 2 S.W. 627, 67 Tex. 190, 60 
Am.S.R. 20. ‘ 

64. Ala.—^Reaves v. Anniston Knit¬ 
ting Mills, 52 So. 142, 166 Ala. 645. 

46 C.J. P 1305 note 47. 

65. Ky.—^Interstate Coal Co. v. Trlv- 
ett, 160 S.W. 731, 155 Ky. 796. 

56. N.J.—Hetzel v. Wasson Piston 
Ring Co., 98 A. 308, .89 N.J.Law 205. 

57. Pa.—^Freed v. Philadelphia Rap¬ 
id Transit Co., 93 Pa,Super. 72, fol¬ 
lowed in 93 Pa.Super. 76—Rowles 
v. Ziegler, Com.Pl., 32 Lruz.Iieg.R6g. 
408. 

Allegations held sufficient 

Tex.—^Russell v. Adams, Civ.App., 18 
S.W.2d 189. 

46 C.J. p 1805 note 62 [a]. 

1 58. Tex.—San Antonio St. R. Co. v. 
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minority may not be had unless claimed in the dec¬ 
laration or complaint,but continuing damages 
from loss of services, not extending beyond the 
minority of the child, are necessarily inferred from 
an allegation of a continuing injury resulting in 
such damages.®^ Damages caused by loss of time 
spent by the parents in caring for and curing the 
child should also be specially pleaded.®^ 

Waiver of objections. Where a father sues un¬ 
der a statute making employers liable for injuries 
to employees from failure to safeguard machinery, 
the objection that no one but the injured person can 
avail himself of the statute is not waived by failure 
to raise it by demurrer or answer.®2 

Plea or answer. Defendant's pleadings in ac¬ 
tions of this character are governed by the general 
rules of pleading.®^ Where emancipation of the 
child is relied on as a defense, it must be pleaded 
by defendant.®^ 

Issues and proof. General rules as to the con¬ 
formity of the pleadings and proof control in ac¬ 
tions of this kind.®5 Where, in an action against an 
employer for injury to a child, based on employer's 
negligence, plaintiff has unnecessarily alleged non¬ 
consent to the employment, it has been held that he 
must establish it.®® 

§ 52. -Evidence 

In accordance with the general rules of evidence, the 
burden Is on a parent, suing for the loss he has sustained 
by reason of an Injury to his child, to establish the ma¬ 
terial allegations of his com.plaint, and on the defendant to 
establish affirmative defenses. 

In accordance with the general rules of evidence, 
the burden is on a parent, suing for the loss he has 


§ 52 

sustained by reason of an injury to his child, to 
establish the material allegations of his complaint,®^ 
and on defendant to establish affirmative defenses.®® 
The father's right to the services of the child is 
presumed from the fact of minority unless emanci¬ 
pation appears,®® and the burden is on defendant to 
prove emancipation.^® It has been presumed that 
the parent has assumed the burden of supplying 
his child with medical aid.7i 

Negligence and contributory negligence. Where 
the action is based on the negligence of defendant, 
the burden of proving such negligence is on plain- 
tiff,72 and in conformity with the rules as to the 
burden of proof relating to contributory negligence 
adhered to in the particular jurisdiction as discussed 
in Negligence § 210, it has variously been held 
that plaintiff must show ordinary care*^® and the ab¬ 
sence of contributory negligence on his part,*^^ or 
that defendant must prove contributory negligence 
if he relies on it.^® It has been held that the par¬ 
ents are presumed to have properly supervised the 
child,'^® but that the unexplained presence of a 
young child, unattended in a place of known dan¬ 
ger, is prima facie evidence of negligence on the 
part of the parents.^*^ 

Unlawful employment. In an action by a parent 
for loss of services of a minor employed in viola¬ 
tion of law, the burden is on plaintiff to show that 
he did not consent to the unlawful employment.^® 

Datnages. The burden of proof is on plaintiff 
to show the extent of his loss.^® 

Admissibility. The general rules as to the admis¬ 
sibility of evidence in civil actions are applicable to 
actions by parents for loss of the services of their 


Muth, 27 S.W. 762, 7 Tex,Civ.App. 
443. 

46 C.J. p 1306 note 63. 

B9. Fl€U—Collins v. Gk)dwin, 61 So. 

682. 66 Fla. 283. 

46 C.J. p 1306 note 64. 

60. Conn.—Wennell v. Bowson, 92 A. 
663, 8$ Conn. 710. 

61. N.Y.—Martin v. Wood, 6 N.Y.S, 
274, 1 SUv.Sup. 212. 

62. Kan.—^Howell v. lola Portland 
Cement Co., 121 P. 346, 86 Kan. 450. 

63. Ill.—Pierce v. Millay, 62 lU. 
133. 

46 cJf. p 1305 note 58. 

64. Mo.—^Beebe v. Kansas City, 17 S. 
W.2d 608, 223 Mo.App. 642. 

46 C.J. p 1305 note 69. 

65. Mo.—^Boyd v. Andrae, App., 44 S. 
W.2d 891. 

N.Y.—Pokeda v. Nash, 47 N.Y.S.2d 
954. 

46 C.J. p 1305 note 60. 


ee. Ala.—^Reaves v. Anniston Knit¬ 
ting Mills, 62 So. 142, 166 Ala. 646. 

67. Pa.—Nixon v. Watkins, 100 Pa. 
Super. 178. 

46 C.J. p 1306 note 66. 

68. N.C.—^Haynie v. North Carolina 
Electric Power Co., 73 S.B, 198, 157 
N.C. 603, 37 L..R.A.,N.S., 580, Ann. 
Cas.l913C 232. 

46 C.J. p 1306 note 66. 

69. Mass.—^]:>etore v. Demers Bros., 

45 N.E.2d 745, 312 Mass. 631. 

46 C.J. p 1306 note 67. 

70. Mo.—^Beebe v. Blansas City, 17 
S.W.2d 608, 223 Mo.App. 642. 

46 C.J. p 1306 note 68. 

71. Mass.—Detore v. Demers Bros., 

46 N.E.2d 746, 312 Mass. 631. 

72. Idaho.—Holt v. Spokane, etc., R. 
Co., 40 P. 66, 4 Idaho 443. 

46 C.J. p 1306 note 69. 

73. Ill.—Chicago v. Major, 18. Ill. 
349, 68 Am.D. 683. 

755. 


Pa.—^Del Rossi v. Cooney, 67 A. 514, 
208 Pa. 233. 

i 74. Idaho.—^Holt v. Spokane, etc., R. 

I Co., 40 P. 66, 4 Idaho 443. 

75. Mo.—^Huckshold v. St. Louis, 
etc., R. Co., 2 S.W. 794, 90 Mo. 548. 

Tex.—Sciachitano v. Beaumont, Civ. 

, App., 266 S.W. 668. 

76. Pa.—Groldberg v. Philadelphia 
Rapid Transit Co., 149 A 104, 299 
Pa. 79. 

77. Mont.—Conway v, Monidah 
Trust, 157 P. 178, 62 Mont 244— 
Harrington v. Butte, eta, R. Co., 
96 P. 8, 37 Mont 169, 16 L.R.A, 
N.S., 395. 

78. N.J.—^Hetzel v. Wasson Piston 
Ring Co., 98 A 308, 89 N.J.Law 205. 

79. Mo.—Schmitz v. St Louis, eta, 

R. Co., 46 Mo.App. 380, affirmed 24 

S. W. 472, 119 Mo. 256, 23 L.R.A 
260. 

46 C.J. p 1306 note 76. 
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children,^® and any evidence, competent under the 
general rules, is admissible which legitimately tends 
to establish plaintiffs right to recover>’,si and the 
extent of his loss.82 Evidence which is incompe¬ 
tent,or is irrelevant or immaterial on the ques¬ 
tion of plaintiffs right to recover,^^ or the extent 
of his loss,85 is not admissible. Defendant may 
introduce evidence of any facts tending to relieve 
him of liability to plaintiff,^® unless such evidence 
is irrelevant or incompetent under the general 
rules and plaintiff is thereupon entitled to intro¬ 
duce evidence legitimately tending to rebut defend¬ 
ant’s claim of nonliability.^^ Where the evidence 
shows an implied emancipation of the child, it has 
been held that plaintiff may not testify that it was 
not his intention to emancipate him.^^ 

It has been held proper to show the circumstances 
surrounding the parent’s home, such as his pecuni¬ 
ary means, mode of earning a livelihood, and ability 
to provide a nurse for the child, for the purpose of 
enabling the jury to determine whether the parent 


used such care in protecting the child from danger 
as reasonably prudent persons would have done 
under like circumstances,^® although some au¬ 
thorities have held otherwise.®^ So evidence as 
to the age, poor health, and poverty of the parent,®® 
or the number and ages of his children,®® has been 
held admissible on the question of the extent of 
damages. On the other hand, it has been held 
that evidence as to the parent’s pecuniary or physi¬ 
cal condition, or the size of his family, is irrelevant 
on the question of loss of services or diminished 
earning capacity of the child during minority.®^ 

Weight and sufficiency. The general rules as to 
the weight and sufficiency of evidence govern in 
actions by the parent for injuries to the child.®® 
Evidence of the child’s age, health, and condition in 
life has been held sufficient to support an award 
for the loss of the services, of a child, even though 
there is no evidence as to the value of the services 
or the cost of maintenance.®® It is sufficient that 
the child is shown to have the ability and capacity 


80. Ala,—^Huntsville Knitting Mills 
V. Butner, 76 So. 54, 200 Ala-A-PP. 
288. 

81. Ala.—Huntsville Knitting Mills 
V. Butner, supra. 

46 C.J. p 1306 note 70. 

82. Miss.—Smith v. Gulf, M. & N. 
R. Co.. 120 So. 690, 168 Miss. 188. 

46 C.J. P 1306 note 80. 

33 . Ky.—Sinclair v. Elizabethtown 
Milling Co., 16 S.W. 460. 13 Ky.L. 
120 . 

46 C.J. P 1306 note 82. 

84. S.C.—^Bridger v. Asheville, etc,. 

R. Co., 3 S.EL 860, 27 S.C. 466, 13 
Am.S.]^ 663. 

46 C.J. p 1306 note 83. 

8& N.T.—Barnes v. Keene, 20 N.B. 
1090, 132 N.Y. IS. 

Wash.—Birkel v. Chandler, 66 P. 406, 
26 Wash. 241. 

46 C.J. P 1307 note 84. 

86. HI.—Lake Brie, etc., R. Co. v. 

Pike, 31 I11.APP. 90. 

46 C.J. P 1307 note 85. 

8^, Ill.—Illinois Cent. R. Co. v. Sla¬ 
ter. 21 N.R 676. 129 Ill. 91. 16 Am. 

S. R. 242, 6 L.RJL 418. 

46 C.J. P 1307 note 86, 

38 , GaL—Augusta Factory v. Barnes, 
72 dla; 217, 63 Am.R. 838. 

46 C.J. P 1307 note 87. 

89. Mass.— McCarthy v. Boston, etc., 
R. Co., 20 N.B, 182, 148 Mass. 560; 
2 JmBJl. 608. 

90. m.—Aurora v. Seidelman, 34 IJl. 
App. 286. 

Tex.—San Antonio, etc.,. R. Co. v. 
Vaughn, 23 S.W. 746, 6 Tex.Civ. 
App. 196. 


91. Ind.—^Mayhew v. Burns, 2 N.B. 
793, 103 Ind. 328. 

46 C.J. P 1307 note 90. 

92. D.C.—U. S. Electric Lighting Co. 
V. Sullivan, 22 App.D.C. 115. 

93. Ind.—Terre Haute, etc.. Tract. 
Co. V. McDermott, 145 N.B. 782, 82 
Ind.App. 614. 

94 . n.Y.—^B arnes v. Keene, 29 N.B. 
1090, 132 N.Y. 13. 

46 C.J. P 1307 note 98. 

95. Ill.—Curtis V. LK>we, 87 N.B.2d 
865, 338 IlLApp. 463. 

Pa.—^Dickie v. Davis, Com.Pl., 67 
Montg.Co. 145. 

46 C,J. p 1307 note 96. 

Evidence held soffioient 

(1) To support recovery by plain¬ 
tiff. 

Cal.—Smith v. Baker, 67 P.2d 960, 

. 14 Cal.App,2d 10. 

6kl.—^Roxana Petroleum Co. v. Cope, 
269 P. 1084, 132 Okl. 3,52, 60 AL.R. 
837. 

46 C.J. p 1807 note 95 [a] (1); 

(2) To authorize nonsuit.—^White 
V. City of Charlotte, 193 S.B. 738, 
212 N.C. 539. 

(3) To sustain verdict for defend¬ 
ant: . 

Pa.—^Kalllsh v; American Base Ball 
Club of Philadelphia, 10 A2d 831, 
138 Pa,Super. 602. 

R,I.—^Malfetano v. United Electric 
Rys. Co., 191. A. 491, 58.R.I. 129. 

(4) To justify allowance for serv¬ 
ices rendered by hospital and for 
X-ray pictures made of child.—^Bor¬ 
man V. Lafargue, La.App., 183 So. 
648. 

Evidence held insnllloient 

(1) To support recovery by parent 
N.Y.—Schroeder v. Brooklyn & 


Queens Transit Corporation, 7 N.Y. 
S.2d 591, 255 App.Div. 866. 

Pa.—Nixon v. Watkins, 100 Pa.Super. 
178. 

(2) To show damage from loss of 
services.—Webster v. Krembs, 282 N. 
W. 664, 230 Wis. 252. 

(3) To show child's emancipation. 
—^Mulder v. Achterhof, 242 N.W. 215; 
258 Mich. 190. 

(4) To justify award for estimated 
future medical treatment of child.— 
Borman v. Lafargue, La.APP., 183 So. 
648. 

96. Ark.—Arkansas Power & Light 
Co. V. Connelly, 49 S.W.2d 387, l65 
Ark. 693. 

Ga.—Seaboard Air Line Ry. Co. v. 
Sarman, 144 S.B. 810, 38 Ga.App. 
637. 

Mich.—Pratt V. Detroit Taxicab & 
Transfer Co., 195 N.W. 691, 225 
Mich. 147. 

Mo.—Meeker v. Union.Electric Light 
& Power Co., 216 S.W. 933. 

Tex.—Brunswig v. White, 8 S.W. 86, 
70 Tex. 604—Galbraith-Poxworth 
Lumber Co. v. Gerneth, Civ.App-, 
66 S.W.2d 471, error dismissed— 
Russell V. Adame, Civ.App., 18 S.W. 
2d 189—Houston & T. C. Ky. Co. v. 
Roberts, CivA.pp., 206 S.W. 382. 

Zdfe expectancy 

Evidence supported recovery for 
loss of services of minor child, not¬ 
withstanding failure to show life ex¬ 
pectancy of father or child; jury 
could , infer life expectancy of each 
of eight years required for child's 
majority.—Seaboard Air Line Ry. Co. 
V. Sarman, 144 S.B. 810, 88 Ga.App. 
637. 
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to perform services and it need not be shown that 
he in fact would have performed services where 
the parent proves the fair value of the child’s serv¬ 
ices, it is not incumbent on him to prove that the 
child had contracted for or could actually have se¬ 
cured employment.^8 In order to support a re¬ 
covery for prospective loss of services, the evidence 
must show that the nature of the injury was such as 
to render a prospective loss of services reasonably 
certain.^^ 

I 53 , - Questions of Law and Fact 

Ordinarily, In an action by a parent to recover his 
damages as a result of an injury to his child, It is for the 
Jury to decide whether the defendant was guilty of neg¬ 
ligence and whether contributory negligence is attributa¬ 
ble to the parents, custodian,, or the child. 

Ordinarily, in an action by a parent to recover 
his damages as a result of an injury to his child, 
it is for the juiy" to decide whether defendant was 
guilty of negligence whether contributory neg¬ 
ligence is attributable to the parents,^ to the per¬ 
son who had the immediate custody of the child 
at the time of the accident,^ or to the child itself 
and whether the negligence of plaintiff was the 
proximate or remote cause of the in jury.5 It is also 
a question for the jury to determine, on conflicting 
evidence, the right of the mother to her child’s 


earnings and to sue for loss of services,® whether 
the parent knew of, and assented to, the child’s 
employment in a dangerous service,^ and whether 
the parent has relinquished his right to the child’s 
services.® The amount of damages to be awarded 
is also a question for the jury.® 

§ 54 . -Instructions 

The general rules as to instructions are applicable In 
an action by a parent to recover his damagea as a result 
of an Injury to his child. 

The general rules as to instructions are applica¬ 
ble in an action by a parent to recover his dam¬ 
ages as a result of an injury to his child.!® xhe 
court should instruct the jury as to the burden of 
proof,!! and as to the elements necessary to a 
right of recovery,!® such as negligence on the part 
of defendant,!® due care on the part of the parent,!^ 
and the absence of contributory negligence of the 
parent,!® the immediate custodian of the child,!® 
and the child itsfelf.!^ Correct instructions should 
also be given on the issue of the parent’s consent 
to the employment of the child in a dangerous serv¬ 
ice,!® and the court should state to the jury the 
elements and measure of damages.!® The court 
should not instruct on matters which are immate¬ 
rial,®® inapplicable to the issues,®! or not warranted 


07. Tex.-^Houston & T. C Ry. Co. v. 
Roberts, Civ.App.j 206 S.W. 382. 

98. Neb.—^Vanderveer v. Moran. 112 
' N.W. 681, 79 Neb. 431. 

46 C.J. P 1306 note 76 [bj. 

99 . Cal.—Rockwood v. Lansburgh, 
293 P; 792, 109 CalA.pp. 681. 

Evidence lield insnfitoient 
Cal.—^Ro^wood V. Lansburgh, supra. 
1. Pa.—Solomon v. Abbotts" Alder¬ 
ney Dairies, 12 Pa.Dist. & Co. 336. 

46 C.J* P 1307 note 98. 
a. Ark.—Self v. Kirkpatrick. 110 S. 
W.2d 13, 194 Ark. 1014—Arkansas 
Power & Wght Co. v. Connelly, 49 

S.W.2d 387, 185 Ark. 693. 

Cal.—Agdeppa v. Glougie, 162 P.2d 
944, 71 Cal.App.2d 463—Christiana 

V. Rattaro, 184 R2d 682, 81 Cal. 
App.2d 697. 

Del.—Weinb4frig v. Hart^nian, Super., 
65 A.2d 805. 

Mo.—^Scanlon v. Kansas City, 28 S. 

W. 2d 84.' 

N.H.—Chase v. Draper Corp., 66 A.2d 
588, 95 N.H. . 483—Cleveland v. 

Reasby, 33 A.2d 564, 92 N.H. 618— 

* Bullard V. McCarthy, 195 A. 355, 
89 N.H. 158. 

N.T.—Hlne v. Aird-Don Co.. 260 N.T. 
S. 76. 232 App.Div: 869—Crist v. 

* Art Metal Works, 243 N.Y.S. 496, 
230. App.Div.“114, affirmed 176 N.R 
341, 256 N.T. 624-^Touris v. Fair¬ 
mont Cxeapaery Co., 240 N.Y.S. 225, 

: ,228 App.Div. 669. 


Pa.—Buchanan v. Belusko, 66 A.2d 
386, 361 Pa. 466—Connelly v. Kauf- 
mann & Baer Co.^ 37 A2d 126, 349 
Pa. 261—Goldberg v. Philadelphia 
Rapid Transit Co., 149 A. 104, 299 
Pa. 79—Crane v, Sadler, 96 Pa.Su- 
per. 217—Wardrop v- Corbisell, 
Com.Pl., 16 Northumb.Leg.J. 90. 
R.I.—Malfetano v. United Electric 
’ Rys. Co.. 191 A. 491, 68 R.I. 129. 
Tenn.—Cllnchfield R. Co. v. Harvey, 
: 64 S.W.2d 613; 16 Tenn-App. 324. 

46 CJ. P 1307 note 99. 

3. Wls.—Parish v. Eden, 22 N.W. 
399, 62 Wls. 272. 

4. N.H.—Chase v. Draper Corp., 66 
A,2d 688, 96 N.H. 483. 

46 C.jr. p 1808 note 2. 

5. Ala.-^outh, etc., Alabama R. Co. 

V. Donovan, 4 So. 142, 84 Ala. 141. 

6. Mo.—Franklin v. Butcher, 129 S. 

W. 428, 144 Mo.App. 660. 

7. Ala.—^Huntsville Knitting Mills 
V. Butner, 76 So. 64, 200 Ala. 288. 

46 C.J. p 1308 note 6. 
a U.S.—^Leach v. St. Louis-San 
Ffancisco Ry, Co., C.CATenn., 48 
F.2d 732. 

46 C.J. P 1308 note 6. 

9., Conn.—Jackiewicz v. United 
nlum. Co., 138 A. 161, 106 Conn. 
310. 

46 C.J. P 1808 note 7. 
lOn N.X—HCorcione v, Zingerman, 166 
t A. 606, 111 N.J.Law 75, 
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11. Tex.—Texas, etc., R. Co. v. Mo¬ 
rin, 18 S.W. 346, 66 Tex. 133. 

12. N.J.—Corcione v. Zingerman, 166 
A. 506, 111 N. j.l.aw 75. 

la Mo.—^Boyd V. Ahdrae, 44- S.W. 
2d 891.. c 

14. Cal.—^De Nardi .v.‘'Palanca, 8 P. 

2d 220, 120 Cal.App. 371. 

46 C.J. p 1308 note 12. 

la Ark.-Self v. Kirkpatrick,. ;i0 S. 

W.2d 13, 194 Ark. 1014. 

46 C.J. p 1308 note 18. 

la Tenn.—^Bamberger v. Citizens’ 
St. R. Co., 31 S.W. 163, 95 Tenn. 18, 
49 Am.$.R. 909, 28 D-R-A, 486. 

17. Ind.—^Thompson v. Town of Ft. 
Branch, 178.N.B. 440, 204 Ind. 152, 
82 A.L..R. 141$. 

46 C.J. p 1308. note 16. 

18. Ala.—^Meadows v; Du Bose Iron 
Co., 102 So. 431, * 212 Ala. 288. 

46 C.J. p 1808 note 16. 

19. Iowa.—Goodrich v* • Burlix^on, 
etc., R, Co., 66 N'W. 770, 97 Iowa 
621. 

46 C.J. p 1308 note 17. 

20. Ill.—Chicago City R. Oo. v. Rob¬ 
inson. 18 N.E. 772, 127 Ul. 9, 11 
Am.S.R. 87. 4 D.R.A. 126. 

21. “Ky.—Illinois Cent. R. Co. v. 
Henon, 68 S,W. 466, 34 Ky.L. 298. 

46 CJ. p 1309 note Itf. 
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by the evidence, or which ignore controverted 
issues in the case,^^ assume the existence of mate¬ 
rial facts in dispute,or otherwise invade the 
province of the jury.^S It is error to give instruc¬ 
tions which are or might be misleading,^^ or which 
are in conflict with other instructions.^^ 

The court should give requested instructions 
which correctly state the law as applicable to the 
facts.28 Where an instruction is correct as far as 
it goes, failure to charge on all points involved in 
the case is not error in the absence of a request for 
specific instructions on the points omitted.^® 

§ 55. -Damages 

A parent is entitled to recover the damage he has 
suffered as a natural and proximate result of the injury 
to his child; but his recovery is limited to his pecuniary 
lots. 

In accordance with general rules, a parent is en¬ 


titled to recover the damage he has suffered as a 
natural and proximate result of the injury to his 
child,but not such damage as is too remote.^^ 
He may recover only for such damages as he has 
sustained.^2 A parent is entitled to recover dam¬ 
ages measured by the pecuniary loss sustained, 
and his recovery is restricted to such loss,^^ and, 
hence, exemplary damages may not be recovered 
in the absence of a statute authorizing them.35 
However, it has been held that a parent may recov¬ 
er double damages for an injury to a child, under a 
statute allowing such a recovery by ‘‘any person in¬ 
jured” by certain causes.^® 

Dimmished earning capacity; loss of services. 
The parent may recover damages for the child’s 
diminished capacity to earn money during his mi¬ 
nority because of the injury.37 The parent is en¬ 
titled to recover for loss of services^S both past 


22. Pa.—Smith V. Jamison. 80 Pa. 
Super. 99. 

46 C.J. p 1809 note 20. 

23. Ala.—Woodward Iron Co. v. 
•Curl. 44 So. 974, 153 Ala. 205. 

Tex.—^Texas, etc., R, Co. v. Hervey, 
Civ.App.. 89 S.W. 1096. 

24. Ky.—^Ballard v. Smith, 210 S.W. 
489, 183 Ky. 705. 

46 C.J. p 1309 note 22. 

25. Tenn.—Bambergrer v. Citizens* 
St. R. Co.. 31 S.W. 163, 95 Tenn, 
18, 49 Am.S.R. 909, 28 L.R.A. 486. 

46 C.J. P 1309 note 23. 

26. Ala.—^Meadows v. Du Bose Iron 
Co., 102 So. 431, 212 Ala. 288. 

46 OJ. P 1309 note 24. 

27. ni.—Illinois Cent. R. Co. v. 
Slater, 21 N.B. 676, 129 HI. 91, 16 
Am.S.R. 242, 6 L,.R.A, 418. 

46 C.J. p 1309 note 25. 

28. Mass.—Wiswell v. Doyle, 36 N. 
E. 107, 160 Mass. 42, 39 AnuS.R. 
461. 

XnstmotloiL hold properly rofosod 

R. I.—Neves v. Nemtzow, 12 A.2d 660, 
64 R.I. 395. 

29. Mo.—^Franklin v. Butcher, 129 S. 
W. 428, 144 Mo.App, 660. 

30. N.H.—Woodman v. Peck, 7 A.2d 
261, 90 N.H. 292, 122 A.L.R. 1402. 

N.Y.—^Agrnew v. State, 2 N.T.S.2d 964, 
166 Misc. 602. 

31. Tex.—St. Louis Southwestern R. 
Co. V. Gregory, Clv.App., 73 S,W. 
28 

46 C.J. p 1314 note 78. 

Daniages in action by child see In¬ 
fants § 104 d. 

Peonnlaiy aid after majority 
In action for damages for injury 
to plaintiirs minor son, the pecuni¬ 
ary aid which plaintiff might receive 
when son became, of age was not re¬ 
coverable.—^McCall V. Alpinb Tele¬ 
phone' Klorporation, Tex.Civ.App., 183 

S. W.2d 206. 


Damages held too remote 

Parent was not entitled to recover 
expenditures for heating, transporta¬ 
tion of injured son to new residence, 
sums paid an attendant to two sons, 
or rent for a cottage.—^Agnew v. 
State, 2 N.Y.S.2d 954, 166 Misc. 602. 
Damage held not too remote 

(1) Parents could recover expenses 
of transportation, board, and lodging 
incurred by parents in order to be 
with the minor while he was in the 
hospital some distance from the par¬ 
ents’ home, on theory that parents* 
attendance on the minor was a rea¬ 
sonable need for the minor in recov¬ 
ery.—Woodman v. Peck, 7 A.2d 251, 
90 N.H. 292, 122 A.L,R. 1402. 

(2) Loss arising from neglect of 
parent’s business is recoverable.— 
Black V. Carrollton R. Co., 10 La Ann. 
88, 63 Am.D. 686. 

32. Ga.—Coleman v. Dublin Coca- 
Cola BotUlng Co., 170 S.B. 549, 47 
GaApp. 369. 

46 C.J. p 1813 note 67. 

33. N.Y.—Gilbert v. Stanton Brew¬ 
ery, 67 N33.2d 166, 295 N.Y. 270. 

34. N.Y.—Pickle v. Page. 233 N.Y.S. 
461, 225 App.Dlv. 464, affirmed 169 
N,B. 650, 262 N.Y. 474, 72 A.L.R. 
842, 

46 C.J. P 1814 note 76. 

35. N.Y,—Pickle v. Page, supra 
46 C,J. P 1314 note 76. 

36. Mass.—^McCarthy v. Guild, 12 
Mete. 291. 

37. Conn.—Jackiewicz v. Uni^d Il¬ 
luminating Co., 188 A. 161, 106 
Conn. 810. 

Ga—^Bvans v. Caldwell, 184 S.B. ,440. 
52 GaApp. 475, affirmed 190 S.E. 
582, 184 Ga 203. 

Mo.—^Bvans v. Farmers Elevator Co., 
147 S.W.2d 693, 347 Mo. 326. 

Okl.—City of Miami v. Finley, 240 P. 
317, 112 Okl. 97. 
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Wis.—Callies v. Reliance Laundry 
Co., 206 N.W. 198, 188 Wis. 376, 42 
A.L.R. 712. 

46 aJ, p 1811 note 89. 

Right of infant to recover for dim¬ 
inished earning capacity after ma¬ 
jority see Infants § 104 d. 

38. Ala—McWhorter Transfer Co. 

V. Peek, 167 So. 291, 232 Ala 143. 
Ark.—Southwestern Gas & Electric 
Co. V. Denney, 82 S.W.2d 17, 190 
Ark. 934. 

Ga—Coleman v. Dublin Coca-Cola 
Bottling Co., 170 S.E. 649, 47 Ga 
App. 369. 

Minn.—^Eichten v. Central Minn. Co¬ 
op. Power Ass*n of Redwood Coun¬ 
ty, 28 N.W.2d 862, 224 Minn. 180— 
Dentinger v. XJleberg, 218 N.W. 
377, 171 Minn. 81. 

Mo.—^Lanasa v. Downey, App., 201 
S.W.2d 179. 

N.Y.—Gilbert v. <Stanton Brewery, 67 
N.E,2d 166, 295 N.Y. 270—Fiorello 
V. New York Protestant Episcopal 
City Mission Soa, 217 N.Y.S. 401, 
217 App.Div. 510. 

Pa—^McGinley v. Philadelphia & R* 
Ry. Co., 101 A. 825, 267 Pa 619. 
R.I.—Sroka v. Halliday, 110 A. 375, 
43 R.L 75. 

46 C.J. P 1310 note 29. 

Mlniminn wage provision 

The industrial commission's orders 
fixing the minimum wage for the 
services of domestics did not war¬ 
rant finding that minor daughter 
would have rendered any such serv¬ 
ices but for her injuries so as to 
authorize awarding damages to fa¬ 
ther for loss of daughter's services, 
and did not determine that , amount 
thereof, if father sustained a loss, 
would have been at the rate of min¬ 
imum wage fixed.—Webster v. 
Krembs, 282 N.W., 664, 280 Wis.. 262. 
Unnecessary loss of services 

Where medical treatment rendered 
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services^^ and prospective services,^® according to 
the decisions on the question, during, but not be- 
yond,4i the term of the child’s minority. The lost 
services for which the parent is entitled to damages 
are not confined to those services which the child 
might have performed for pecuniary gain, but in¬ 
clude services that would have been rendered in aid 
of the parent in everyday affairs.^^ extent of 

the parent’s damage for the loss of the child’s servic¬ 
es is generally held to be the latter’s total earning 
capacity,^^ without deducting the expense of his sup¬ 
port and maintenance during minority.'*^ In a few 
cases, however, it has been held that, the damage is 
the pecuniary value of the child’s services during 
minority, less the cost of its support and mainte- 

nance.^5 

In determining the parent’s damages the jury 
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may consider the fact that with age, growth, and 
experience the value of the child’s services would 
increase,^® but it has been held that they may not 
consider that the child might, if not injured, en¬ 
gage in any particular calling,^^ although it has also 
been held that the jury are entitled to consider the 
child’s earning capacity in any employment for 
which he is fitted.^8 

The fact that a child permanently injured in de¬ 
fendant’s employment received larger wages from 
another employer after the injury does not show 
that his earning capacity was not impaired.^^ 

Expenses. The parent may generally recover for 
expenses rendered necessary by the injury to his 
child.^0 He may recover the expenses incident to 
the care and cure of the child,^i according to nu- 


Infant and confinement to bed were 
unnecessary, defendant was not lia¬ 
ble to infant's father on his loss of 
service claim.—^Berson v. Smith, 3 N. 
Y.S.2d 293. 264 APP.Div. 676. 

R.I.—Sroka v. Halllday, 110 A. 
375, 43 R.L 75. 

46 C.J. P 1310 note 30. 

4a Cal.—^Rockwood v. Lansburgh, 
293 P. 792, 109 Cal.App. 581. 
Ky.—^Phillips* Committee v. Ward's 
Adm'r, 43 S.W.2d 331, 241 Ky. 26, 
Minn.—^Bichten v. Central Minn. Co¬ 
op. Power Ass'n of Redwood Coun¬ 
ty, 28 N.W.2a 862, 224 Minn. 180. 
'Mo. —^Lanasa v. Downey, App., 201 S. 
W.2d 179. 

Pa.—^McGinley v. Philadelphia & R. 
Ry. Co.. 101 A. 825, 267 Pa. 619— 
In re Mikasinovich, 168 A 606, 110 
Pa.Super. 262—^Backenstoe v. City 
of Harrisburg, 19 Pa.Dist. & Co. 
10, 37 Dauph.Co. 268. 

R.I—Sroka v. Halliday, 110 A 376, 
43 R.I. 76. 

Wis.—Osborne v. Montgomery, 234 
N.W. 372, 203 Wis. 223—Callies v. 
Reliance Laundry Co., 206 N.W. 
198, 188 Wis. 376, 42 AL.R. 712. 

46 C.J. p 1310 note 31. 

41. Ky.—Phillips' Committee v. 
Ward's Adm'r, 43 S.W.2d 331, 241 
Ky. 25. 

Minn.—^Bichten v. Central Minn. Co¬ 
op. Power Ass'n of Redwood Coun¬ 
ty, 28 N.W.2d 862, 224 Minn. 180. 
Mo.—^Lanasa v. Downey, App., 201 
S.W.2d 179. 

_Pa.—^McGlnley v. Philadelphia & R. 
Ry. Co., 101 A 826, 267 Pa. 619— 
In re Mikasinovich, 168 A 606, 110 
Pa.Super. 262. 

R.I.—Sroka v. Halllday, 110 A. 376, 
43 R.I. 76. 

Wis.—Osborne v. Montgomery, 234 
N.W. 372, 203 Wis. 223—Callies v. 
RelianOe Laundry Co., 206 N.W. 
198; 188 Wis. 376, 42 AL.R. 712. 
46 aJ. p 1310 note 32. 


42. Tex.—^American Nat. Ins. Co, v. 
Denke, Civ.App., 65 S.W.2d 522, re¬ 
versed on other grounds 95 S.W.2d 
370, 128 Tex. 229, 107 AL.R. 409. 

Statute pzohibitiiig gainful employ¬ 
ment of minors 

Laws prohibiting children from 
engaging in any gainful occupation 
during hours when public schools 
are In session do not affect meas¬ 
ure of damages In loss of service ac¬ 
tion.—Williams V. Fleming, 267 S.W. 
6 , 218 Mo.App. 563. 

43. Conn.—Jackiewlcz v. United Il¬ 
luminating Ca, 138 A. 161, 106 
Conn. 310. 

Tex.—Corpus Juris guoted in City of 
Fort Worth v. Lee, Civ.App,, 182 
S.W.2d 831, 842. 

46 C.J. p 1311 note 36. 

44. Conn.—Jackiewlcz v. United Il¬ 
luminating Co„ 138 A 161, 106 
Conn. 310. 

Mich.—^Mulder v. Achterhof, 242 N. 

W. 216, 268 Mich. 190. 

Ohio.—Cincinnati Omnibus Co. v. 
Kuhnell, 9 Ohio Dec. (Reprint) 
197, 11 Cinc.L.Bul. 189. 

Tex.—Corpus Jtiris guoted in City 
of Port Worth v. Lee, Clv.App., 182 
S.W.2d 831, 842—^Russell v. Adams, 
Civ.App., 18 S.W.2d 189—Ameri¬ 
can Nat Ins. Co. v. Denke, Civ. 
App., 66 S.W.2d 622, reversed on 
other grounds 96 S.W.2d 370, 128 
Tex. 229, 107 AL.R. 409—Houston 
& T. C. R. Co. V. Lawrence, Civ. 
App., 197 S.W. 1020, error refused. 
46 C.J. p 1311 note 37. 

46. Pa.—^Backenstoe v. City of Har¬ 
risburg, 19 Pa.Dist. & Co. 10, 37 
Dauph.Co. 268. 

R.L—Sroka v. Halliday, 110 A 376, 
43 R.I. 76. 

46 C.J. P 1311 note 38. 

4a Okl.—Shawnee Gas, etc., Co. v. 
Motesonbocker, 138 P. 790, 41 Okl. 
454—^Missouri, etc., R, Co. v. Hor¬ 
ton, 119 P. 233, 28 Okl. 816. 
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47. Okl.—Shawnee Gas, etc., Co. v. 
Motesenbocker, 138 P. 790, 41 Okl. 
464—^Iklissouii, etc., R. Co. v. Hor¬ 
ton, 119 P. 233. 28 Okl. 816. 

4a Tex.—Pecos, etc., R. Co. v. Bla- 
sengame, 93 S.W. 187, 42 Tex.Civ. 
App. 66. 

49. Tenn.—Central Mfg. Co. v. Cot¬ 
ton, 65 S.W. 403, 108 Tenn. 63, 66. 

46 C.J. p 1311 note 43. 

Sa Ga.—Coleman v. Dublin Coca- 
Cola Bottling Ca, 170 S.B. 549, 47 
GaApp. 369. 

N.H.—Woodman v. Peck, 7 A.2d 261, 
122 AL.R. 1402. 

N.J.—Sharkey v. Herman Bros., 127 
A. 626, 3 N.J.Misc. 126, affirmed 
130 A 920, 102 N.J.Law 226. 

46 C.J. P 1312 note 48. 

61. U.S.—^Bonzik Delaware & 
Hudson R. Corporation, D.CPa., 25 
F.Supp. 436. 

Ark.—Southwestern Gas & Electric 
Co. V. Denney, 82 S.W.2d 17, 190 
Ark. 934. 

Cal.—^Bauman v. City and County of 
San Francisco. 108 .P.2d 989, 42 
Cal.App.2d 144—Lane v. Safeway 
Stores, 91 P.2d 160, 38 .CalApp.2d 
169—^Rockwood v. Lansburgh, 293 
P. 792, 109 CalApp. 581. 

Conn.—Jackiewicz v. United Illumin¬ 
ating Co., 138 A 151, 106 Conn. 
310. 

Del.—Sund v. Wilmington & P. Trac¬ 
tion Co., 114 A. 281, 1 W.W.Harr. 
828. 

Ill.—Stephens v, Weigel, 82 NJB.2d 
697, 336 IllApp. 36. 

La.—Delahoussaye v. City of New 
Iberia, App., 36 So.2d 477. 

Minn.—Bichten v. Central Minn. Co¬ 
op. Power Ass'n of Redwood Coun¬ 
ty, 28 N.W.2d 862, 224 Minn. 180. 

N.X—^Mullen v. Board of Chosen 
Freeholders of Essex County, 168 
A 520, 107 N.rLaw 301. 

N.T.—Gilbert v. Stanton Brewery, 
67 NJB.2d 165, 295 N.Y. 270—Fuh- 
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merous decisions On the question, such as medical,^2 
hospital,^2 and nursing^^ expenses. It has been 
held that the parent may recover only for the ex¬ 
penses of restoring the child to health and not for 
expenses subsequently incurred in attempting to re¬ 
move a disfigurement of the child, affecting its ap¬ 
pearance only, resulting from the injury.^S 

Prospective and contingent expenses. It has 
been held that the parent may recover for such ex¬ 
penses only as have been actually incurredS® or are 
immediately necessary to be incurred,®^ and not for 
future prospective or contingent expenses.58 How¬ 
ever, it has also been held that he may recover 
for expenses reasonably to be anticipated, 
not for prospective expenses which are indefinite, 
remote, and speculative.®^ The parent has been 


held entitled to recover for the increased cost of 
caring for and bringing up a crippled child.®^ 

Services rendered by parent or meinbers of fam¬ 
ily. Recovery for medical services is not precluded 
by the fact that such services were rendered by the 
parent, who was a physician, and not by a stran- 
ger.®2 Recovery may also be had for the value of 
services rendered by the parent, ®2 or some member 
of his family,®^ in nursing the injured child, but 
it has been held that the father may not recover 
for such services rendered by members of his fam¬ 
ily, unless he was thereby deprived of their services 
in his business, and thus sustained a direct pecuni¬ 
ary loss.®® The measure of recovery is the reason¬ 
able value of the services as nurse of the parent 
or other member of his family,®® and not the time 


rer v. Jones, 295 N.Y.S. 866. 251 
App.Dfv. 735—^Fitzpatrick v. State, 
91 N.Y.S.2d 171, 195 Misc. 762. 
R.I.—Sroka v. Halliday, 110 A. 375. 
43 R.I. 75. 

W.Va.—Ck>rpiis Juris dted in Barker 

V. Saunders, 182 S.B. 289, 290, 116 

W. Va. 548. 

46 C.J. P 1311 note 45. 

52. Cal.—Bauman v. City and Coun¬ 
ty of San Francisco, 108 P.2d 989. 
42 Ca1.App.2d 144—^Lane v. Safe¬ 
way Stores, 91 P.2d 160, 33 Cal. 
App.2id 169—^Finnerty v. Cum- 
minifs, 22 P.2d 37, 132 Cal.App, 48. 

Gau—^Evans v. Caldwell, 184 S B. 440 
62 Ga.App. 475, affirmed 190 S.E. 
682, 184 Ga. 203—Sheffield v. Lov- 
erinsT, 180 S.E. 523, 51 Ga.App. 353. 
Ill.—^Meece v. Holland Furnace Co., 
269 IlLApp. 164. 

La.—^Dillon v. Miranne, App., 11 So, 
2d 269—^B1alike v. Miranne, App., 
11 So.2d 264—^Ashey v. Kolb, App., 
9 So.2d 865—^Moore v. Smith, App., 
6 So.2d 803—Guinn v. Kemp, 136 
So, 764, 18 LaApp. 3—^Davls v. 
Bandall, 135 So. 727, 17 La.App. 
291. 

Me.—Hamlin v. N. H. Bragrs & Sons, 
161 A. 197, 129 Me. 165. 

Minn.—^Blchten v. Central Minn. Co¬ 
op. Power AsS’n of Redwood Coun¬ 
ty, 28 N.W,2d 862, 224 Minn. ISO. 
N.y!—F iorello V. New York Protes¬ 
tant Episcopal City Mission Soc., 
217 N.Y.S. 40, 217 App.Div. 610. 

Pa—^In re Mik^inovich, 168 A. 506, 
llO PaSuper. 252. 

46 C.J. P 1312 note 46. 
xmnecestary medical expense 

Where medical treatment rendered 
Infant for injuries was unnecessary, 
defendant was not liable to infant’s 
father on his expense claim.—^Berson. 
' V. Smith, 8 N.Y.S.2d. 293, 254 App. 
Div. 676. 

53. Cal.—Bauman v. City and Coun¬ 
ty of San Francisco, 108 P.2d 989, 

, 42 CalA.pp.2d 144. 

PeL—Stmd y, WilmingrtQn & P. Trac¬ 


tion Co., 114 A 281, 1 W.W.Harr., 
328. 

III.—Stephens v. Weigel, 82 N.E.2d 
697, 336 Ill-App. 36—Meece v. Hol¬ 
land Furnace Co., 269 Ill.App. 164. 
La.—Guinn v. Kemp, 136 So. 764, 18 
La.App. 3. 

Pa—^In re Mikasinovich, 168 A. 606, 
110 PaSuper. 253. 

W.Va.—^Barker v. Saunders, 182 S. 

E. 289, 116 W.Va 548. 

Deduction of value of hoasrd and 

lodging 

Hospital expenses Incurred by the 
parent are recoverable without de¬ 
duction of the value of the board and 
lodging which the parent would have 
been required to furnish had the 
child been cared for at home.—Seitz 
V. Witzberger, 18 Ohio Cir.Ct.,N.S., 
160. 

54. Ill.—^Meece v. Holland Furnace 
Co.. 269 IlLApp. 164, 

Me.—Hamlin v. N. H. Bragg & Sons, 
151 A 197, 129 Me. 165. 

Wis,—Callies v. Reliance . Laundry 
Co., 206 N.W. 198, 188 Wis. 376, 
42 A.L.R, 712. 

46 C-L P 1312 note 47. 

55. Kan.—Stone v. Pleasanton, 223 
P. 302, 115 Kan. 476. 

46 C.J. P 1312 note 60. 

55. N.Y.—Clarke v. Eighth Ave. R. 
Co., 144 N.E, 516, 238 N.Y. 246, 37 
A.L.R. 1, 

46 C.J, P 1312 note .61. 

57. Kan.—Stone v. Pleasanton, 223 
P, 303, 115 Kan. 476. . 

46 C.J. P 1312 note 52. 

58.. Kan.—Stone v. City of Pleasan¬ 
ton, supra. 

46 C.X P 1313 note 53. 

'Fittare expenses should he allowed 
to child, not to parent. 

Cal,—^Rockwood v. Liansburgh, 293 P. 

792, 109 CalApp, 681. : 

N.Y.—Clarke v. Eighth Ave. R. Co., 
144 NJB. 516, 238 N.Y. 246, 37 AL. 
R. X , . • 
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59. Me.—^Hamlin v. N. H. Bragg & 
Sons, 151 A 197, 129 Me. 165. 

Mo.—^Bryant v. Kansas City Rys. 

Co., App., 217 S.W. 632. 

Pa.—Goldman v. Mitchell-Fletcher 
Co., 131 A 665, 286 Pa. 116. 

60. R.I.—^Noel V. Berard, 190 A 686, 
67 R.I. 463. 

61. N.Y.—^Lang v. New York, etc., 
R. Co., 4 N.Y.S. 665, 61 Hun 603, 
affirmed 25 N.E. 956, 123 N.Y. 656- 

62. Tex.—St. Louis Southwestern 
R. Co. V. Gregory, Civ.App., 73 S. 
W. 28. 

63- Ala.—^McWhorter Transfer Co- 
V. Peek, 167 So. 291, 232 Ala. 143. 
Ky.—Sedlock v. Trosper, 211 S.W.2d 
147, 307 Ky. 369. 

La,—^Borman v. Lafargue, App., 183 
So. 548. . 

Mo.—Corpus Juxls cited in Scanlon 

V. Kansas City. 81 S.W.2d 939, 942, 

, 33 Mo. 1068. 

46 C.J. p 1313 note 67. 

Loss of wages 

Father suing for damages caused 
him as result of injuries sustained 
by son through defendant’s negli¬ 
gence was entitled to recover rea¬ 
sonable value of services rendered 
son in caring for and nursing him, 
regardless of whether father thereby 
lost time or wages from regular 
employment.—Scanlon v. Kansas 
City, 81 S.W.2d 939, 336 Mo. 1068. 

64. Ind.—^Acme-Evans Co. v- 

Schnepf, 15 N.B.2d 742, 105 Ind. 
App. 475. 

46 C.J. p 1313 note 68. 

65-. Pa,—Woecknei: v. Brie Electric 
ifotor Co:, 37 A 936. 182 Pa.. 182. 

66 . Ky.—Sedlodc v. Trosper, 211 S. 

W. 2d 147, 307 Ky. 869. 

Mo.—Scanlon v. Kansas City, 81 S. 
W.2d 939, 386 Mo. 1068—^Thompson 
V. United Rys. Co. of St Louis, 
218 S.W. 343, 203 MoApp. 356. 
N.H.-t-Ernshaw v. Roberge; 170 A 7^ 
86 N.H. 45L 
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and earnings lost in attending the child,although 
there is also authority to the contrary.®^ 

The expense of prosecuting the action is not re¬ 
coverable.®® 

Mental suffering, etc., of parent. No recovery 
may be had for mental anguish or wounded feelings 
of the parent by reason of the injury to the child,7® 
or for the loss of the child’s society,^! although 
some authorities have intimated that recovery might 
be had for loss of society.^® 

Damages personal to child. The parent may not 
recover for damages personal to the child,such 


as the child’s mental anguish,74 physical pain and 
suffering,^® or disfigurement^® from the accident or 
injury. However, it has been held that the pain 
suffered by the child, in so far as it prevented him 
from being of service to the parent, may be con¬ 
sidered in estimating the parent’s damages.^^ 

Amount of recovery. The general rules dis¬ 
cussed in Damages § 196 as to the amount of an 
award of damages and as to whether it is excessive 
or inadequate have been applied as to the amount 
of an award of damages to the parent of an injured 
child.78 Although the parent may not be able to 
show by exact calculations the amount of damages 


N'.Y.—Syezhk v. Szczerbaniewlcz, 

252 N.y.S. 780, 233 App.Div. 342. 
46 aJ. p as 13 not^ 61. 

67. Ky.—Sed’oek v, Trosper, 211 S. 
W.2d 147. 307 Ky. 369. 

Mo.—Scanlon v. Kansas City, 81 & 
W.2d 939, 336 Mo. 1068—^Thompson 
V. United Rys. Co. of St. Louis, 
218 S.W. 343, 203 Mo.App. 356. 
K.H.—^Brnshaw v. Roberge, 170 A. 
7. 86 N.H. 461. 

N.Y.—Syezhk v. Szczerbaniewlcz, 252 
N.Y.S. 780. 233 App.Div. 342. 

46 C.J. P 1313 note 61. 

68. Ark,—Western Coal, etc., Co. v. 
Honaker, 96 S.W. 361, 79 Ark. 629. 

46 C.J. P 1313 note 62. . 

69. Pa.—Good V. Mylin, 8 Pa. 61, 49 
Am.D. 493, overruling Wilt v. 
Vickers, 8 Watts 227. 

70. U.S.—^Mlnkus v. Coca Cola. lEiot- 
tllng Co. of California, D.C.Cal., 
44 P.Supp. 10. 

Cal.—Corpus atcrls cited iu Clough 
v. Steen, 39 P.2d 889, 890, 3 Cal, 
App.2d 392—Corpus cHed iu 

Kalleg V. Passio, 13 P,2d 763, 764, 
125 Cal.App. 96. 

La.—Hughes v. Gill, App., 41 So.2d 
636—Seligman v. Holladay, App.« 
154 So. 481—Sherwood v. Ticheli, 
120 So. 107, 10 L^App. 280—^Alston 
Y. Cooley, 5 La.App, 623^—^Barrere 
v. Schuber,. 6 LaJApp. 67—^Knox v. 
Allen, 4 LelApp. 223. 

N.Y.—Piorello v. New York Protes¬ 
tant Episcopal City Mission Soc., 
217 N.Y.S. 401, 217 App.Div. 610. 
N.C.—^Michigan Sanitarium & Ben- 
ev^olent Ass’n v. Neal, 139 S.E. 841, 
194 N.a 401. 

Tenn.—^Nuckles v. Tennessee Elec* 
trie Power Co.* 299 S.W. 776, 156 
Tenn. 611. 

Tex.—Chrone v. Gonzales, CivJtpp., 
216 S.W. 368. 

46 C.J. p 1313 inote 64—17 aj. p 836 
note 79. 

In ac^onv for vdeath of .icbild! see 
Death § 107. 

IMght or Shook of witnessiug dhild^ 

•. . •/ 

(1) Paint's fright or shock and" 
consequences tl^eof .srisin^r .from 


witnessing child's peril or Injury are 
not recoverable. 

Cal.—Kelly v, Fretz, 66 P.2d 914, 
19 Cal.App.2d 356. 

Wis.—^Waube v. Warrington, 258 N. 
W. 497, 216 Wis. 603, 98 A.L.R. 394. 
(2) Recovery for fright caused by 
wrong to another generally see Dam¬ 
ages § 67. 

Ohsoeae language in presence of par¬ 
ent and daushter. 

Plaintiff is not entitled to dam¬ 
ages for humiliation suffered by t^e 
use of obscene, vulgar, and profane 
language, where any feelings of hu¬ 
miliation suffered were caused sole¬ 
ly by the fact that his minor'daugh¬ 
ter heard such language.—^Pt. Worth 
& R. G. R, Co. V. Bryapt, Tex.Civ. 
App., 210 S.W. 656, error refused. 

71. N.Y.—Gilbert v., Stanton Brew¬ 
ery, 67 N.B.2d 165, 295 N.Y. 270. 

46 C.J. p 1313 note 66. 

72. Ala.—^Durden v. Barnett, 7 Ala. 
169. 

Ill.—Stephens v. Weigel, 82 N.E.2d 
697, 336 I11.APP. 36. 

73. Qa.—Coleman v. Dublin Coca- 
Cola Bottling Co., 170 S.E. 649. 47 
.Ga.App. 369. . 

Ia.—^B ernard v. Gravios, App., 8 So. 

- 2d 318. 

Tex.—Jessen v.. Scott, Civ.App., 14 
S.W.2d 290. 

46 C.J. p 1313 note 68. 

74. Tex.—St. Louis Southwestern 
R. Co. v. Gregory, Civ.App., 73 S. 
W. 28.' 

Wrongful eviction 
Tenant, wrongfully evicted,, cannot 
recover damages for humiliation or 
mental suffering endured by his mi¬ 
nor children as result thereof.— 
Drinkard v. Anderton, Tex.Civ.App., 
280 S.W. 1076. 

75. Ga.—Colemap v. Dublin Coca- 

Cola Bottling Co., 170 S.B. 649, 47 
Ga.App. 369. . 

Pa.—In re Mikaainovlch, 168 A, 606, 
liO Pa.Super. 252.. 

46 C.J. p’lSlS note 70. 

76. Fla.-r-Wilkie y.,'Roberts, 109 So. 

. ;.?2^. OilKa. 1064. . \ 

4p dJ..P 1314 note 71. . .. I 


77. N.Y.—^Walker v. Second Ave. R. 
Co., 6 N.Y.S. 636, 57 N.Y.Super. 
141, affirmed 27 N.B. 854. 126 N. 
Y, 668. 

7a Ark.—St. Louis S. P. Ry. Co. v. 
Perryman, 211 S.W.2d 647, 213 Ark. 
550. 

Qa.—^Bvans v. Caldwell, 134 S.E. 440, 
52 Ga.App. 475, affirmed 190 S.R 
582, 184 Ga. 203. 

Pa.—Cook V. Miller Transp. Co.,- 179 
A. 429, 319 Pa. 86. 

R.I.—Noel V. Berard, 190 A 686, 57 
R:i. 463. 

46 C.J. p 1314 note 80. 

Damages held proper 
La.—^Barrow v. Ware, App., 187 So. 
845—^Lofton v. Cottingham, App., 
172 So. 377. 

N.Y.—Rook v. State, 4 N.Y.S.2d 116, 
264 App.Div. 67—^Bofla v. Fried¬ 
man, 13 N.Y.S.2d 651. 

Damages held excessive ' 

Me.—^Hamlin v. N. H. Bragg A Sons, 
151 A. 197, 129 Me. 165. 

Mo.—^Thompson v. United Rys. Co. 
of St. Louis, 218 S.W. 343, 203 Mo. 
App. 366. 

N.J.—Luker v. Young, 132 A 248, 4 
N.J.Misc. 190. 

N.Y.—Ciancy v. Toal, 4 N.Y.S.2d 386, 
264 App.Div.. 166-T-Herrera 'v. 
Hirsch,. 289 N.Y,S. 1. 248 App.Div* 
819—^Madden , V. Chalmers, 214 N. 
Y.S. 268, 215 App.Dlv. 549—Aarons 
V. Standard Varnish Works, 296 
N.Y.S. 312, 163 Misc. .84, affirmed 
3 N.Y.S.2d 910, 254 AppJDiv. 660. 
Pa.—SurlofC v. Napoletano, 188 A. 
166,. . 324 Pa. 184-rGoldmatt v. 
Mitchell-Fletcher Co., 131 A 665, 
. 285 Pa. XU. 

R.I.—^Neves v. Nemtzow, 12 A.2d 660, 
64 R.I. 395—Noel v. Berard,, .190 
A. 686, 67 R.I. 463. * . 

Tex.—^Fidelity Union Life., Ins. Co^ 
V. McGinnis, Civ App., 62 S.W.2d 
186. ' 

46 C.J. p, 1^14 note 80 [b]. 

Damages held excessive 

Ala,—^McGahey y., Albritton, 107 So. 

761, 214 Ala..279. ; . 

Ark.—SL Louis S.. F. By. Co. v. Per- 
. rs^i^ 211 S.W.2d, 647, 213 Ark. 
560—^Baldwin v. 82 SW^d 
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sustained, the recovery, if not excessive, will be al¬ 
lowed to stand.*^® 

§ 56. Property of Child 

Any property acquired by the child In any way except 
by its own labor or services belongs to the child and not 
to the parent. 

As a general rule any property acquired by the 
child in any way except by its own labor or serv¬ 
ices, as discussed supra §§ 28-33, belongs to the 
child and not to the parent ;S0 and even property 
purchased with the earnings of the child belongs to 
him as against the parent where the parent has re¬ 


linquished his right to the child's earnings, as dis¬ 
cussed supra § 37. The parent cannot deprive a 
minor child of its property save in the modes pro¬ 
vided by law,8i and, during minority, the relation 
beween parent and child is governed by the rules ap¬ 
plicable to a fiduciary relation, and the parent can 
acquire no adverse interest in the property of the 
child.82 Although the parent of a minor child is 
its natural guardian, as discussed in Guardian and 
Ward § 3, he is not the child's agent or attorney as 
discussed infra § 64, and he has no authority, merely 
because of his relationship to the child, to receive,®^ 
use,s^ and, according to other decisions on the ques- 


12, 190 Ark. 899—^Jolly v. Smith, 65 
S.W.2d 908, 188 Ark. 446—^Missouri 
Pac. R. Co. V, English, 61 S.W.2d 
446, 187 Ark. 657—Byrd v. Gal¬ 
braith, 288 S.W. 717, 172 Ark. 219. 

Cal.—Richmond v. Moore, 284 P. 681, 
103 Cal.App. 173. 

Ga.—^Evans v. Caldwell, 184 S.B. 440, 
52 Ga.App. 475, affirmed 190 S.E. 
582, 184 Ga. 203. 

La.—Odom v. Ware, APP., 187 So. 
845—^Borman v. Lafargue, App., 
183 So. 548. 

Mich.—^Mulder v. Achterhof, 242 N. 
W. 216, 268 Mich. 190. 

Minn.—^Bichten v. Central Minn. Co¬ 
op. Power Ass'n of Redwood Coun¬ 
ty, 28 N.W.2d 862, 224 Minn. 180— 
Schorr v, Minnesota Utilities Co., 
281 N.W. 623, 203 Minn. 384—Lud¬ 
wig V. Haugen Motor Co., 246 N. 
W. 371, 187 Minn. 315—^Pearson v. 
Zacher, 217 N.W. 369, 173 Minn. 
365. 

Mo.—^Meeker v. Union Electric Light 
& Power Co., 216 S.W. 933—Boyd 
V. Andrae, .^p., 44 S,W.2d 891— 
Clayton v. Hydraulic Press Brick 
Co., App., 27 S.W.2d 62—Samples 
V. Kansas dty Rys. Co., App.. 232 
S.W. 1049—^Bryant v. Kansas City 
Rys, Co., App., 217 S.W. 632. 

N.J.—^Rodriquez v. Ricker, 166 A. 
916, 9 N.J.Misc. 1116—Alisauskas 
V. Itro, 166 A. 336, 9 N.XMisc. 1057 
—Simnler v. Woolman, loo A. 768, 
9 N.J.Misc. 718—Obertz v. Gins¬ 
berg, 143 A. 818, 6 N,J.Ml8C. 1082— 
Ketterer v. Public Service R. Co., 
186 A. 679, 6 N.J.Misc. 159—Dwyer 
V. New York Telephone Co., 135 A. 
76, 4 N.J.Misc. 986—Murray v. 
Cohen, 132 A. 221, 4 N.JJ^sc. 139 
—Fabiano v. Berckes, 123 A. 887, 
1 N.J.Misc. 406. 

Pa.—^Bourd v. Berman, 58 A.2d 442, 
369 Pa. 183—^Parrelly v. City of 
Pittsburgh, 17 A.2d 191, 340 Pa. 
516—Cook V. Miller Transp. Co., 
179 A. 429, 819 Pa. 86—Fisher v. 
Schlegel, 172 A. 668, 315 Pa. 390— 
Dichlero v. Pittsburgh Rys, Co., 
169 A. 82, 313 Pa. 93—^Bowman v. 
Stouman, 141 A. 41, 292 Pa. 293— 
Dttiak V. Swaney, 187 A. 228, 289 


Pa. 246—^Snee v. Dunn, Com.Pl., 19 
Wash.Co. 94. 

Tenn.—Jones v. Noel, 204 S.W.2d 336, 
30 Tenn.App. 184—Southern Ry. 
Co. V. Jackson, 129 S.W.2d 1094, 
23 Tenn.App. 173—Stephens v. 
Clayton, 124 S.W.2d 33, 22 Tenn. 
App. 449—Roddy Mfg. Co. v. Dixon, 
105 S.W.2d 513, 21 TennA.pp. 81— 
East End Tire & Oil Co. v. Mallory, 
2 Tenn. App. 101. 

Tex.—^Bee Line Coaches v. Polter- 
man, Civ.App., 207 S.W.2d 986— 
American Nat. Ins. Co. v. Shepherd. 
Civ.App., 91 S.W.2d 439, reversed 
on other grounds 95 S.W.2d 370, 128 
Tex. 229, 107 A.L.R. 409—American 
Nat. Ins. Co, v. Denke, Civ.App., 
65 S.W.2d 522, reversed on other 
grounds 95 S.W.2d 370, 128 Tex. 
229. 107 A.L.R. 409. 

Wash.—Cleveland v. Grays Harbor 
Dairy Products, 74 P.2d 909, 193 
Wash. 122. 

Wis.—West v. Day, 212 N.W. 648, 193 
Wis. 187. 

46 C.J. p 1314 note 80 [a]. 

Damages held inadequate 
La.—^Edwards v. Frost, App., 191 So. 
591. 

N.J.—Van Arsdale v. Osborn, 152 A. 
172, 8 N.J.Misa 889—Marcinko v. 
Sauer, 149 A. 69, 8 N.J.MISC. 127— 
Schlenker v. Sussmcm, 139 A. 408, 
5 N.J.MISC. 1046. 

Damages held not inadequate 
N.J,—^Firko v. Bernard Bros., 140 A. 

24, 6 N.J.MISC. 116. 

R.I.—Gallo V. Simpson Spring Co., 
181 A. 916, 66 R.L 410. 

73- Tenn.—^Blackwell v. Memphis St. 

R. Co., 187 S.W. 486, 124 Tenn. 516. 
Tex.—GaJbraith-Foxworth Lumber 
Co. V. Gerneth, Civ.App., 66 S.W.2d 
471, error disxnissed. 

80. Wyo.—Corpus Juris quoted in 
Kreigh v. Cogswell, 21 P.2d 831, 
833, 45 Wyo. 631. 

46 C.J. p 1314 note 83. 

Absence of evidence of emancipation 
Where minor, to whom certificate 
of registration of automobile ran, 
brought action for conversion fol¬ 
lowing repossession by finance com- 
pany under conditional' sales con¬ 
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tract signed by father, thus denying 
minor right in court action to assert 
fact that he was entitled te protec¬ 
tion of the Soldier^j* and S^lors* Civ¬ 
il Relief Act, finance company was 
not entitled to finding that father 
was owner of automobile because of 
absence of facts showing emancipa¬ 
tion of minor.—^Pacific Finance Corp. 
v. Gllkerson, Tex.Civ.App., 217 S.W. 
2d 440. 

FossessiOA 

(1) Where the legal title to land is 
in the children, the possession is also 
in them, although the father, as h(»ad 
of the family, claims the estate In 
his own right and apparently con¬ 
trols it.—^Fancher v. De Montegre, 1 
Head, Tenn., 40. 

(2) Fact that sheep acquired by 
minor children by gift were kept on 
farm occupied by children's father 
and under his control did not trans¬ 
fer ownership in sheep to father; le¬ 
gal possession remained in children. 
—Kreigh v. Cogswell, 21 P.2d 831, 45 
Wyo. 631. 

Gift to Child 

(1) Parent is not entitled, to gift 
made to child, 

HI.—^Magee v. Magee, 65 Ill. 265. 
N.Y.—Lloyd V. Rosenthal, 180 N.T.S. 
30. 

(2) Sheep received as gift by mi¬ 
nor children, and natural increase 
thereof, belonged to children, not to 
father.—^Kreigh v. Cogswell, 21 P.2d 
831, 46 Wyo. 531. 

8L Wyo.—^Kreigh v. Cogswell, 21 P. 
2d 831, 46 Wyo. 631. 

Ohildreu’s title to property, ac¬ 
quired by gift, was not affected by 
fact that parent had property as¬ 
sessed as his property.—^Kreigh v. 
Cogswell, supra. 

88. Ill.—Fyffe v. Fyffe, 183 N.B. 641, 
860 HI. 620. 

83. Or.—sparks v. Keeney, 209 P. 
497, 106 Or. 277. 

46 C.J. p 1816 note 87. 

84. N.J.—Kenney v. Henning, 42 A. 
807, 58 N.J.Bq, 74. 

46 C.J. p 1315 note 88. 
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tion, to lend,dispose of,*® or in any manner exer¬ 
cise control or custody over, *7 the property of the 
child, in the absence of statutory authority,** or 
the existence of special circumstances,** although 
it has been held that he may protect property com¬ 
ing into the child’s possession during minority.** 
It has been held that, where a child has no other 
guardian, the father, as natural guardian, may 
maintain replevin for the child’s personal property.* i 


§ 56 

Rights of parcnfs creditors. The parent’s credi¬ 
tors ordinarily have no rights in the property of the 
child,*2 and a child, unacquainted with his rights, 
and while under the influence of his parents, cannot 
agree that his property shall be liable for the fa¬ 
ther’s debts.** 

Parent*s usufructuary interest Under the stat¬ 
utes in some jurisdictions the parent has a usufruc¬ 
tuary interest in the child’s property.*^ Such inter- 


85. Ala.—^Pollard v. Pollard. 92 So. 

488, 207 Ala. 270. 

46 C.J. P 1315 note 89. 

88. Ohio.—Capretta v. Capretta, 168 
>r.E. 857, 33 Ohio App. 232. 

46 C.J. P 1315 note 90. 

Transfers by guardians see Guard¬ 
ian and Ward §§ 79-83. 

Subseaiieiit probate proceedings for 
sale of property In no way made ef¬ 
fectual prior contract of father to 
sell property of minor children.— 
Capretta v, Capretta.. 168 N.E. 857, 
33 Ohio App. 232. 

87. Idaho.—Ctorpns Jbrls oited in 
Rosgen v. Rosgen, 200 P.2d 1006, 
1006, 68 Idaho 521. 

Okl.—Corpus Juris cited in In re 
Guardianship of Bight, 148 S.W.2d 
476. 479, 194 Okl. 214. 

'ipjT'.Va.—^Fleshman v. Bank of Marlin- 
ton, 173 S.E. 775, 114 W.Va. 723. 
46 C.J. P 1315 note 91. 

Power of attorney 
Where foreign law was not proved, 
common law applied, and power of 
attorney executed by mother in be¬ 
half of minor son in Poland was held 
void.—^In re Klyszewski’s Estate, 
250 N.Y.S. 264, 140 Misc. 241. 

Vo title vests in minor, where fa¬ 
ther consents to son’s purchase of 
immovables, makes purchase for son, 
or purchases without authority, act¬ 
ing ostensibly as tutor.—Wagster v. 
Nabors Oil Corporation, 118 So. 857, 
9 La-App. 14. 

88. U.S.—^Lifsey v. Bullock, D.C.N. 
C., 11 F.Supp. 728. 

46 C.J. p 1316 note 92. 

tmder statute giving father right 
to appoint guardian by deed or will, 
father, the natur^ guardian of mi¬ 
nor child under such law, should not 
be regarded as trespasser or wrong¬ 
doer, when he cu^ts in good faith 
with child’s money and makes pur¬ 
chases for child’s benefit; and where 
such purchases are made the father 
does not become purchaser or owner 
individually.—^Lifsey v. Bullock, su¬ 
pra. 

Bight to collect personalty 
Under statute whereby surviving 
parent becomes sole guardian with 
right, without special authority or 
appointment of court, to collect per¬ 
sonalty accruing to . child’s benefit 
during infancy, up to a stated 
amount, mother, on father’s death, 


became sole guardian of each of her 
minor children, with duty to collect 
compensation claims if severally less 
than the stated amount.—^Maryland 
Casualty Co. v. Lawson, C.C.A.Pla., 
110 F.2d 269. 

89. N.T.—Lamb v. Lamb. 41 N.B. 26. 
146 N.Y. 317. 

46 C.J. p 1316 note 93. 

Contract for improvements 

(1) In a case where plaintiff had 
made improvements on a lot belong¬ 
ing to an infant, without a gruardian, 
living with his mother and stepfa¬ 
ther, all of whom were destitute and 
homeless, and such improvements 
were made under a contract with the 
mother, to whom plaintiff thought 
the property belonged, it was held 
that a court of equity would allow 
to plaintiff out of the rents the value 
of the improvements to the premises. 
—Shumate v. Harbin, 15 8.E, 270, 35 
S.C. 621. 

(2) A furnisher of labor and mate¬ 
rials seeking judgment against a mi¬ 
nor defendant on a contract alleged¬ 
ly entered into with her father on 
ground that infant secured title to 
property with actual or constructive 
knowledge of contract which enured 
to benefit of properties, so that she 
was unjustly enriched at furnisher’s 
expense, was not entitled to recover 
in absence of an assumption by in¬ 
fant of obligations of contract, and 
could not recover value of the labor 
and material furnished against the 
infant on basis of a quantum meruit, 
where infant was not a party to 
transaction that took place between 
the furnisher and the father.—Clarke 
V. Shaffett, La.App., 37 So.2d 56. 

90. Ala.—Pollard v. Pollard, 92 So. 
488, 207 Ala. 270. 

Md.—Smith V. Williamson, 1 Harr. & 
J. 147. 

91. Md.—Smith v. Williamson, su¬ 
pra. 

92. Wyo.—Corpus Juris cited lu 
Krelgh v. Cogswell, 21 P.2d 831, 
833, 45 Wyo. 631. 

46 C.J. p 1316 note 96. 

93. Ga.—Burns v. Hill, 19 Ga. 22. 

94 . La.—^In re Monrose, 175 So. 475, 
187 La. 739. 

46 C.J. p 1316 note 98. 

Usufructuary right of surviving 
spouse In community property In- 
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herited by issue see Husband and 

Wife § 562 b. 

Usufruct during marriage 

Under statute stating methods of 
creating usufruct, the provision 
therein that the usufruct to which 
a father is entitled on the estate 
of his children during marriage is 
a legal usufruct, is merely illustra¬ 
tive of a usufruct created by oper¬ 
ation of law, and was not intend¬ 
ed to be restrictive, so that the 
usufruct created by operation of law 
is not limited to that enjoyed by a 
father on the estate of his children 
during marriage.—^Taylor v. Taylor, 
181 So. 543, 189 La. 1084. 

Uen against parent’s property 

(1) The statute providing that in¬ 
ventory filed by father as adminis¬ 
trator of children’s estates during 
marriage shall operate as lien on 
property of both parents was repeal¬ 
ed by provisions of revised civil code 
relating to filing of inventory and 
omitting such provision, and hence 
father’s recordation of abstract of in¬ 
ventory of children’s property did not 
create legal mortgage on mother’s 
property In favor of children.—^In re 
Monrose, 175 So. 475, 187 La. 739. 

(2) Prior decisions held that such 
provision of the statute was still in 
force and effect even though such 
provision of the statute was omitted 
in the revised code.—^Aaron v. Bayon, 
59 So. 130, 131 La. 228—46 C.J. P 1316 
note 98 [b3. 

FrofeotitlTun peouliom 

’’The property which children ac¬ 
quire while they are under the pow¬ 
er of their father is divided into 
three sorts. The first is that which 
children make out of the property of 
their father. This sort of acquisi¬ 
tion is called in Latin, profectitium 
peculium; for all they acquire in this 
way, or by means of their father, be¬ 
longs entirely to their father, who 
has them under his power.”—Sparks 
V. Spence, 40 Tex. 693, 699. 

Xn the PhiHpplneSy although the 
court had previously recognized Civ. 
Code art 161 as in force it was later 
held that the parent’s right of usu¬ 
fruct and administration ^of the 
child’s property had been impliedly 
taken away by the code of civil pro¬ 
cedure, and that the patrla potestas 
has been reduced* by eliminating the 
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est entitles him to administer the property during 
the child's minority,although even where such 
rule exists the parent is accountable to the child 
for the property,notwithstanding the parent is not 
required to give security;®*^ but he cannot alienate 
the child’s real property or encumber it without ju¬ 
dicial sanction,^® and cannot, without a strict com¬ 
pliance with the statute, convey®® or invest^ such 
property. The, parent cannot retain the usufruct 
of the child’s estate which the latter may acquire 
by his own labor,® or which is left to him under the 
express condition that his parents shall not enjoy 
such usufruct,® or which consists of a special ad¬ 
ventitious peculium by reason of the parent’s un- 
worthiness.^ If the usufruct includes things which 
cannot be used without being expended or con¬ 
sumed, or without the substance being changed, the 
parent may dispose of it at his pleasure.® 

§ 57 . -Necessaries Furnished Child by 

Parent 

Things given to the child by the parent by way of 
support or as necessaries remain the property of the par¬ 
ent and do not belong to the child. 

Things given to the child by the parent by way 


of support or as necessaries, such as clothing and 
the like, remain the property of the parent and do 
not belong to the child,® notwithstanding his pos¬ 
session of them and hence the parent has a right 
of action against a third person who causes or is 
responsible for the loss or destruction of such prop¬ 
erty, or deprives the child thereof.® However, 
clothing purchased by the child with money fur¬ 
nished him by the parent for general purposes, with¬ 
out any specific instructions as to the appropriation 
or use thereof, is not the property of the parent® 

§ 58. -Waiver, Release, or Compromise 

of Claims 

In the absence of statutory authorfzatlon or proper 
procedure In court, a parent has no authority, merely 
because of the parental relation, to waive, release, or 
compromise claims by or against his child. 

In the absence of statutory^® or judicial^! author¬ 
ization, the parent has no authority, merely because 
of the parental relation, to waive, release, or com¬ 
promise claims byi® or against^® his child. This 
rule applies to a waiver, settlement, or release of 
the child’s right of action for a personal injury!^ 
or other tort.^® Under statutes giving the parent 


usufruct and administration of the 
child's property.—Ibanez de Aldecoa 
V. Hongkonsr. etc., Banking Corp., 80 
Philippine 228—40 C.J. p 1274 note 89 
Cb]. 

95. La.—^In re Monrose, 175 Bo. 475, 
187 La, 7S9. 

46 C.J. p 1817 note 99. 

BiSThts of father and mother 

Father is administrator of his chil¬ 
dren's estates durlnsr marriage, and 
mother is not coadminlstrator of es¬ 
tate with her husband.—In re Mon- 
rose, supra—40 C.J. p 1274 note 96 
tb]. [c]. 

96. La.->-<:!levelahd v. Sprowl, 12 
Rob. 172. 

46 C.J. p 1317 note L 

97. La.—^Taylor v. Taylor, 181 So. 

643, 189 La. 1084. . 

98. Puerto Rico.—Bx-parte Guzman, 
32 Puerto Rico 428, 

40 C.L p-1275 note 93. 

]Qiinited to real property 
The interest of a deceeised partner 
in a firm which pass^ by will to a 
minor child may be assigned by the 
child's mother without the consent of 
the court, since it is not real proper¬ 
ty.—Gonzalez v. Mendez, 3 Puerto 
Rico 249. 

99. tJ.S.—^Martorell v.* Ochoa, C.C.A. 
Puerto Rico, 276 F. 99, certiorari 
granted 42 S.Ct 318, 258 U.S. 615, 
,66 Li.Bd. 7S2 and certiorari dls- 

.. missed 43 S.Ot 250, 260 U.S. 759, 
67 L,Bd. 500. 

46CU*.p ISlTnotea. 


Absence of title in son 
Where parent purchases immova¬ 
bles for son in name of himself and 
son without authority, and no title 
vests In son, subsequent sale by par¬ 
ent without authorization transfers 
good title.—Wagster v. Nabors Oil 
Corporation, 118 So. 857, 9 La.App. 
14. 

1. La.—Breeding v. Breeding, 5 La. 
App., Orleans, 263, 

46 C.J. p-1317 note 3. 

2. La.—Ouliber v. His Creditors, 16 
La.Ann. 287. 

3. La.—Ouliber v. His Creditors, su¬ 
pra. 

4. Philippine.—Juson v. Ponce Igna¬ 
cio, 32 Philippine 422, 425. 

40 C.J. p 1274 note 91 [a]. 

5. La.—^Breeding y. Breeding, 5 La. 
App., Orleans, 263, 

6. Ala.—Semple School for Girls v. 
Yielding, 80 So. 168, 16 Ala.App. 
684. 

46 C.J. p 1317 note 7. 

7- Ala.—Semple School for Girls* v. 

Yielding, supra. 

46 C.J; p 1317 note 8. 

8. Iowa.—Shoemaker v, Jackson, 104 
N.W. 603, 128 Iowa 488, 1 L.RJW., 
N.S., 137. 

46'C.J. P 1317 note 9. 

9 . Mass.—Dickinson v. Winchester, 
4 Cush. 114, 60 Am.D. 760. 

10. Cal.—^In re Parrino, 74 F.2d 549, 
24.Gal,App.2d 128, 


Bight of father 

Under statute granting right to fa¬ 
ther, or if father is dead, or has de¬ 
serted or abandoned child, then to 
mother, father who has not deserted 
or abandoned his minor child has 
right to exclusion of mother to com¬ 
promise disputed claim of child 
against third person.—^Ih re Parrino, 
supra. 

11. U.S.—Monagas v. Vidal, C.A. 

Puerto Rico, 170 F.2d 99, certiorari 
denied 69 S.Ct. 483, 335 U.S. 911, 
93 L.Bd. -• 

Jodiolal authoxlzatioiL for contract 
of compromise by parent on behalf 
of minor child Is not mechanical 
function that court must perform 
after compromise has been agreed on 
by parent,. and compromise, to be 
valid, must rest on determination of 
both necessity and utility of com¬ 
promise to the chiId.^Monagas v. 
Vidal, supra., 

12. Kan.—Corpus Xurls cited in 
Myers v. Anderson, 67 P.2d 542, 
644, 146 Kan. 776. 

46 C.J. p 1317 note 12. 

13. Mass.—^Blake v. Corcoran, 97 N. 
B. 1002, 211 Mass. 406. 

46 C.J. p 1817 note 13. 

14. U.S.—American Mut Liability 
Ins. Co. V. Volpe, C,CLAN.J., 284 F. 
75. 

46 C.J. p 1317 note 14. 

15. Me.—^Therriault v. Breton, 95 A. 
699, 114 Me. 137. 

I 46 CJr. p 1318 note 16. 
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the right ’ to maintain an action for injury to a 
child, it has been held that a release executed by 
the parents could not affect the personal right of 
the child to sue,^® but under similar statutes giving 
the parent the right to Sue for injuries to the child 
it has been held that the parent may settle a claim 
for injury,and such settlement will bind the child 
if fairly and understandingly made,^^ although it 
may be set aside for fraud.!® 

§ 59. Contracts between Parent and Child 

Transactions, such as contracts and business deal¬ 
ings, between parent and child are not per se fraudulent. 

Transactions, such as contracts and business deal¬ 
ings, between a parent and child are not per se 
fraudulent,®® but they must be treated just as are 
transactions between other persons.®! Thus a par¬ 
ent and child can contract with each other provided 
the contract is not prohibited by law,®® and the re¬ 
lation of parent and child does not preclude one 
from accepting a benefit from the other in the shape 


of a contract oh more advantageous terms than 
would have been granted to a stranger.®® Where 
no rights of creditors intervene, a transfer from a 
parent to a child with consideration is lawful,®^ 
and the adequacy of the,^consideration is unimpor- 
tant.25 

While a court of equity will closely scan such 
transactions when their validity is attacked,®® if 
the transaction is not unconscionable, and is made 
imderstandingly, without actual fraud or undue in¬ 
fluence,®7 and on a sufficient consideration,®® it will 
be upheld. As the mere existence of the relation¬ 
ship of parent and child raises no presumption of 
fraud or undue influence,®® fraud or undue influence 
in the transaction must be clearly proved by the 
party asserting it®® However, if a confidential 
or fiduciary relation exists in addition to the relation 
of parent and child, the burden is on the person ob¬ 
taining the advantage to show that the transaction is 
perfectly fair and reasonable in every respect®! 
Furthermore, where a contract between parent and 


16. Ariz.—^Pacheco v. Delgrardo, 52 
P.2d 479, 46 Ariz. 401. 

17. Minn.—^HAnnula v. Duluth, etc., 
R. Co., 153 N.W. 250, 130 Minn. 8. 

46 C.J. P 1318 note 17. . 

18. Minn.—Hannula v. Duluth, eta, 
R. Co., supra. 

19. Minn.—^Piacciano v. Duluth, eta, 
R. Co., 112 N.W. 886, 102 Minn. 
21 . 

46 C.J. P 1318 note 19. 
flO. Mich.—Corpus juris g.uoted iu 
Platt V. Platzki, 270 NW. 192, 193, 
277 Mich. 700. 

46 C.J. p 1318 note 21. 

Contracts: 

Between parent and child for sup¬ 
port of parent see supra § 26. 
By child to pay for his support by 
parent see supra 9 
By parent to pay for child's serv¬ 
ices see supra 9 38. 

Fraudulent conveyances: 

Between parent and child see 
Fraudulent Conveyances 99 c, 
180-186, 257, 258. - 
Riirht of creditor to reach: 

Property of adopted child see 
Fraudulent Conveyances 9 28. 
Wages or earnings of, minor 
child see Fraudulent Convey¬ 
ances 9 15 c. 

81. Mich.—Corpus JUzls quoted iu 
Platt V. Platzki, 270 N.w:, 192, 193, 
277 Mich. 700. 

46 C.J. p 1318 note 22, 

28. Ky.—^Farmers* Exchange Bank 
of Millersburg v. Moffett, 76 S.W.2d 
1068, 256 Ky. 160—Day v. Grubbs, 
32 S.W.2d 327, 236 ?:y, 741, 72 A.D. 
R. 323. 

Pareut’s suhsaqneut iucompeteuoy 
does not of Itself terminate the con¬ 
tract—Capital Nat Bank bf Sacra¬ 


mento v. Stoll, 30 P.2d 411, 220 Cal. 
260. 

23. U.S.—^Popovitch V. Kasperlik, D. 
C.Pa., 70 F.Supp. 376. 

The oouferring of benefits by a 
parent on a child is presumptively 
valid.—McKee v. McKee, 181 N.W. 
672, 190 Iowa 1367. 

Partnership 

A father may make his children 
his partners, and do all the work and 
leave the children to pursue their 
pleasures or education or other en- 
g’agements.—^Levine v. Thomas, D.C. 
Tex., 63 P.SUPP. 23. 

24. Mich.—^Detroit & Security Trust 
Co. V. Gltre, 235 N.W: 884, 254 
Mich. 66. 

25. Mich.—Detroit & Security Trust 
Co. V. Gitre, supra. 

86. U.S.—Sunderland v. C. I. R., C. 

aA,8, 151 P.2d 676. 

Mich.—Corpus Jtizls quoted, in Platt 
V. Plat25kl, 270 N.W. 192, 193, 277 
Mich. 700. 

N.J.—^Munson v. Munson, 21 A.2d 690, 
180 N.J.Bq. 163. 

N.T.—In re Bihn's .Estate, 11 N.T.S. 
2d 824, 171 Misc. 80—In re Aqui¬ 
no's Estate, 53 .N.Y.S.2d 821. 

Tex.—Atkins V. Dodds, Clv^App., 121 
S.W.2d 1010, error dismissed by 
agreement. 

46 C.J. p 1318 note 28. 

27. Mlcbu^r-Oorpus Jbria quoted in 
Platt V. Platzki, 270 N.W. 192, 198, 
277 Mich.. 700. 

N.J.—^Munson v. Munson, 21 A.2d 690, 
.130 N.J.Eq, 163. 

46 C.J. p 1318 note 25. 

Keast fraud or unfairness 
Court w4ll, oii showing of ^e least 
fraud or unfairness, set aside trans- 

m 


action between parent and child.— 
Atkins V. Dodds, Tex.Civ.App., 121 S. 
W.2d 1010, error dismissed by agree¬ 
ment. 

28. Mich.—Corpus Juris quoted In 
Platt V. Platzki, 270 N.W. 192, 193, 
277 Mich. 700. 

46 C.J. p 1318 note 26. 

Contract held without conSldezation 
N.J.—^Fennlmore v. Wagner, Ch., 64 
A. 698, affirmed 68 A. 230, 73 N.J. 
Eq. 367. 

46 C.J. p 1318 note 26- [al. 

89. U.S.—Shapiro v. Rubens, O.C.A. 
Ind., 166 F.2d 659. 

Presumption of undue infiuenoe as 
to transaction betWben parent and 
child arises only where child is the 
dominant personage in that relation¬ 
ship and parent has become the de¬ 
pendent one, trusting himself and 
his interests to advice and guidance 
of the child.—Stout V. Vesely, 290 
N.W. 116, 228 Iowa 156. 

30. U.S.—Shapiro v. Rubens, C.C.A. 
Ind., 166 F.2d 659. 

Mich.—Corpus Juris quoted in Platt 
v. Platzki, 270 N.W. 192, 193, 277 
Mich. 700. 

Pa.—Sampson v. Andrews, Com.Pl., 
35 Del.Co. 286. 

46 C.J. p 1318 note 24. 

dl. Xi.S.—^Popovltch V. Kasperlik, D. 

C.Pa, 70 F.Supp. 376. 

K.X-— Com V. Binsoi^ 58 N.Y.S.2d 
281i affirmed In re Corn's Estjoite, 
58 N.Y.S.2d 328, 269 Ai>p.Div. 944. 
Pa.—^Paskiewicz v. Paskiewicz, Coin. 

PI., SI WesLCo. 85. 

46 C. J. p 1318 note 27. 

Confidential or fiduciary r^OatienShip 
(1) A confidential or fiduciary re¬ 
lationship does hot obtain between 
parent and child as a matter of law. 
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child, disadvantageous to the latter, is entered into 
shortly after the child attains majority, the pre¬ 
sumption is that undue influence has been exer¬ 
cised by the parent, and the burden is on him to 
show the contrary.32 Stronger evidence is requi¬ 
site to establish a contract between the parent and 
child than is required in the case of strangers, 
although a contract may be implied from facts and 
circumstances.^^ 

Deeds, A deed or voluntary conveyance from 
parent to child, or from child to parent, does not 
require a valuable consideration the relationship 


of parent and child is sufficient to render love and 
affection between them a good consideration for 
a deed or voluntary conveyance.^® Under these 
decisions it is obvious that a nominal consideration, 
coupled with a consideration of love and affection, 
will support a deed between parent and child, 
and the actual payment of the nominal considera¬ 
tion expressed has been held not essential.®® Where 
such a conveyance has been made by the parent 
to a child, the law will not favor setting aside the 
conveyance at the whim, desire, or change in mind 
of the parent.®® 


Ill.—McCriHis v. Utterback, 74 N.B. 
2d 682, 397 Ill. 659—O’Malley v. 
Beany, 51 N.B.2d 583. 384 Ill. 484 
—Shuster v. Krueger, 21 N.E.2d 
729, 371 m. 543—Egan v. Egan, 133 
lSr.B. 683, 301 Ill. 124. 
l>a,—Gerner v. Kespelher, 41 A.2d 
860, 351 Pa. 649—^Lochinger v, Han¬ 
lon, 33 A.2d 1, 347 Pa. 29—Pron- 
chick V. Pronchick, Com.Pl., 4 
Chest.Co. 20. 

(2) Existence of confidential or 
fiduciary relationship between parent 
and child is a question of fact.—^Mo- 
nongahela Trust Co. v. Kazimer, 54 
A.2d 841, 161 Pa.Super. 380—46 C.J. 
p 1319 note 27 [a]. 

(3) The relation of parent and 
child is per se a confidential relation¬ 
ship but it is presumed, prima facie, 
that in all transactions between them 
the parent Is the dominant party 
and that the transactions are free 
from undue influence.—Wells v. 
Wells, Ala., 41 So.2d 664—Wilson v, 
Payton, 87 So.2d 499, 261 Ala. 411— 
Hassell v. Hassell, 77 So. 716, 201 
Ala. 190. 

Bnty of defrauded party to Invest!* 
gate 

Where special relations of trust 
and confidence exist between parties, 
such as parent and child, and such 
trust and confidence constitute the 
agency through which fraud is ac¬ 
complished, the defirauded party is 
under no duty to make an investiga¬ 
tion until some fact or circumstance 
is brought to his attention that 
would put a person of ordinary pru¬ 
dence on inquiry and, until such oc¬ 
curs, he is authorized to rely on the 
confidence he reposes in the other 
party.—^Atkins v. I>odds, Tex.Civ. 
App., 121 S.W.2d 1010, error dismiss¬ 
ed by agreement. 

38. Ala.—-Hoble v. Moses, 1 So. 217, 
81 Ala. 630, 60 Am.H. 175. 

Pr e s um ption, of undue infinenoe 
from the parental relation does not 
cease when the child becomes of age 
and is emancipated by law; it con¬ 
tinues until the child is entirely re¬ 
leased from any sort of influence. 
Ala.—^Noble v. Moses, supra. 


Minn.—^Ashton v. Thompson, 18 N.W. 
918, 32 Minn. 26. 

Mo.—^Miller v. Simonds, 72 Mo. 669. 

33. Ohio.-Woods v. Fifth-Third Un¬ 
ion Trust Co.. 6 N.E.2d 987, 54 Ohio 
App. 303. 

Pa. —^Dunn v. Dunn, 179 A. 795, 118 
Pa.Super. 533—Strosser v. Strosser, 
Com.PI., 49 Iianc.Ii.Rey. 77. 

46 C.J. p 1319 note 29. 

Evidenoe held insufficient 
Pa.—^Dunn v. Dunn, 179 A. 796, 118 
Pa.Super. 533. 

46 CJ. P 1319 note 29 [b]. 

34. Utah.—Shields v. Ekman, 248 P. 
122. 67 Utah 474. 

Contract for conveyance 
Transaction whereby mother al¬ 
lowed son and daughter-in-law to live 
in mother’s house while son worked 
for father was held insufilcient as 
matter of law to constitute contract 
for conveyance of title to house.— 
Christensen v. Christensen, 256 N.W. 
109, 62 S.D. 541. 

35. IlL—Steinke v. Sztanka, 4 N.E. 
2d 472, 364 Ill. 334. 

Tex.—Bishop v. Williams, Civ.App., 
223 S.W. 512, error refused. 

33. Ark.—Shackleford v. Shackle¬ 
ford, 223 S.W. 561, 144 Ark. 366, 11 
A.L..R. 730. 

CaL—Moflatt v. Lewis, 11 P.2d 397, 
123 Cal.App. 307. 

Ga.—^Moore v. Moore, 4 S.E.2d 18, 188 
Ga. 303. 

Mass.—^Parsons v. Parsons, 119 N.E. 

1020, 230 Mass. 544. 

Mich.—Takacs v. Takacs, 26 N.W. 2d 
712, 317 Mich. 72—Flood v. Flood, 
294 N.W. 714, 295 Mich. 366—Meade 
V. Robinson. 208 N.W, 41, 234 Mich. 
822. 

N.J,—auzel V. Brown, 24 A.2d 382, 
131 N.J.Eq. 129, reversed on other 
grounds 29 A.2d 864, 133 N.J.Eq. 
156—First Nat Bank v. Keller, 194 
A. 564, 122 N.J.Bq. 481—Bankers’ 
Trust Co. V. Bank of Rockville Cen¬ 
ter Trust Co., 168 A. 733, 114 N.J. 
Bq. 891, 89 A.L.R. 697. 

N.C.—^Exum V. Lynch, 125 S.E. 15, 

. 188 N.a 392. 


S.C.—Mathis v. Hair, 99 S.B. 810, 112 
S.C. 320. 

Tex.—^Reeves v. Reeves, Civ.App., 
38 S.W.2d 852—Callaway v. Calla¬ 
way, Civ.App., 23 S.W.2d 808. 

Wash.—^Lehman v. Columbia Fire 
Ins. Co., 63 P.2d 442, 188 Wash. 640 
—Parr v. Campbell, 186 P. 868, 109 
Wash. 876. 

18 C.J. p 166 note 1—27 C.J. P 672 
note 3. 

Fraud or undue influence as to deeds 
between parent and child see Deeds 
5§ 58, 64, 198 c, 210, 211. 

Pzeferenoe among children 
Parent of sound mind had right 
to prefer one child over another in 
dividing his property by voluntary 
conveyances.—^Ives v. Ives, 9 S.W.2d 
1062, 177 Ark. 1060. 

Want of consideration 
Deed from father to son was held 
not void for want of consideration 
where father dictated statement of 
consideration acknowledged received, 
including that of love and affection, 
for which he was conveying his lands 
to his son and was not deceived as 
to adequacy of recited consideration. 
—^Maddox v. Maddox, 79 S.W.2d 402, 
258 Ky. 121. 

37. Colo.—American Nat. Bank v. 
Silverthom, 287 P. 641, 87 Colo. 
345. 

Mo.—Scott V. Soott, 26 S.W.2d 698, 
324 Mo. 1055. 

S.C.—^Lawrence v. Clark, 104 S.B. 
330, 116 S.C. 67. 

Agreement to support 
Parent’s deed conveying property 
to son, in consideration of one dollar 
and love and affection, with agree¬ 
ment that son was to care for moth¬ 
er, conveyed fee, where agreement 
was complied with.—Scott v. Scott, 
26 S.W.2d 698, 824 Mo. 1066. 

38. Md.—Combs v. Scharf, 121 A. 
857, 143 Md. 70. 

Tex.—^Reeves v. Reeves, Civ.App., 
38 S.W.2d 852. 

39. U.S.—^Popovitch V. Elasperlik, D. 
C.Pa., 70 F.Supp. 376, motion re- 

I fused 76 F.Supp. 233. 
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§ 60. Gifts between Parent and Child 

a. In general 

b. What constitutes 

c. Evidence 

d. Questions of law and fact 
a. In (toieral 

There is nothing In the relationship of parent and 
child which will render invalid a gift between them, but 
the courts will scrutinize the circumstances of the 
transaction and if the gift resulted from undue Influence 
it will be set aside. 

There is nothing in the relationship of parent and 
child which will render invalid a gift from parent 
to child,whether or not the child has been eman¬ 
cipated,or from child to parent.^2 While the cir¬ 
cumstances of the transaction will be carefully 
scrutinized by the court,^^ especially when the gift 
is made by the child to the parent^^ shortly after 
reaching majority,^ gift between parent and child 
consistent with law will not be set aside by a court 
of equity because the court regards the act as un¬ 
just^® or undeserved.'*^ 

Amount of gifts. Since a person of adequate 
mentality, except as against creditors, has the right 


§ 60 

to give away all of his property if he wishes to, 
without seeking advice, as discussed generally in 
Gifts § 33, a parent has the right to give all of his 
property to a child if he wishes to,^^ without seek¬ 
ing independent advice for such an apparently im¬ 
provident act,4^ and such gift is valid if made vol¬ 
untarily and with full understanding of the force 
and effect of the transaction.^® However, a par¬ 
ent, under a statute providing that a donor shall 
not divest himself of all his property but must re¬ 
serve enough for subsistence, cannot divest him¬ 
self of all his property but must reserve enough for 
subsistence, and if he does not do so the donation 
is null as a whole,^! although not formally declared 
a nullity.52 This is so notwithstanding the obliga- 
tion^^ or promise^* of the child to support the par¬ 
ent. A conveyance by a parent to a child is not 
within the statutory prohibition if it is not a dona¬ 
tion but is made for a consideration^^ or if it is 
made for services rendered as distinguished from 
services to be rendered.®® Under a statute pro¬ 
viding that a gift may include all the property of 
a donor or a part thereof, providing the latter re¬ 
serves what is required for his support in a condi¬ 
tion, corresponding to his circumstances, a gift by 


40u U.S.—^Popovltch V. Kasperlik, D. 

C.Pa.. 70 F.Supp. 376. 

Cal.—Jorgensen v. Bahlstrom, 127 P. 

2d 551, 63 Cal.App.2d 822. 

Mo.—^Lowery v. Coslin, 137 S.W.2d 
555, 345 Mo. 1024. 

46 C.J. p 1319 note 33. 

Voluntary conveyances between par¬ 
ent and child fraudulent as to 
creditors see Fraudulent Convey¬ 
ances § 186. 

curt or sale 

A statement that a transfer is for 
value received will not alter the 
nature of the transaction or take 
away the character of a gift between 
parent and child when the transfer 
is voluntary and absolute.—^Van Heu- 
sen V. Rowley, 8 N.T. 368. 

Where no rights of creditors in¬ 
tervene, grift from parent to child is 
leged.—Detroit & Security Trust Co. 
V. Gitre, 235 N.W. 884, 254 Mich. 66. 

Cottsiaeration 

Gifts of personal property between 
parent and child reguire no consider¬ 
ation other than that of parental af¬ 
fection and duty.—^Bankers' Trust Co. 
V. Bank of Rockville Center Trust 
Co., 168 A. 738, 114 K.J.RQ. 391, 89 
AX.R. 697. 

41m Tex.—Bums v, Lowe, Civ.App., 
161 S.W. 942, 

42. Okl.—^Turner v. Burton, 225 P. 

368, 101 Okl. 251. 

46 C.J. p 1319 note 36. 


43. Minn.—Claggett v. Claggett, 284 
N.W. 368, 204 Minn. 668. 

46 C.J. p 1319 note 36. 

44. U.S.—^Towson v. Moore, App.D. 
C.. 19 S.Ct. 332, 173 U.S. 17, 43 L. 
Ed. 597—nJenkins v. Pye, Dist.Col., 
12 Pet 241, 9 L.Ed. 1070. 

45. Okl.—^Turner v. Burton, 226 P. 
368, 101 Okl. 251. 

46. Md.—^Kennedy v. McCann, 61 A. 
625, 101 Md. 648. 

Mich.—Wagrner v. Zang, 294 N.W. 

402, 295 Mich. 254. 

28 C.J. p 625 note 94 [a]. 

Power of eguity to set aside gifts 
between parent and child should be 
invoked only when manifest justice 
requires it.—^In re Null’s Estate, 163 
A. 137, 302 Fa. 64. 

Preference among children 
If preferences are manifested by 
parents in the disposition of their es¬ 
tates, the law has no concern there¬ 
with, unless mental incapacity, fraud, 
or undue Influence be shown.—Jack- 
man V. Jackman, 260 N.W. 769, 271 
Mich. 585—46 CJ. p 1320 note 50. 

47. Mo.—^Borchers v. Barckers, 122 
S.W, 367, 143 MOA.PP. 72. 

28 C.J. p 625 note 95 [a]. 

48. Iowa.—Wilson v. Findlay, 275 N. 
W, 47, 223 Iowa 1281. 

N.J.—^First Nat. Bank v. Keller, 194 
A. 554, 122 N. J.Bq. 481. 

49. N.J.—First Nat. Bank v. Keller, 
supra. 

Independent advice 

Parent’s division of property before 
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death was held not invalid by reason 
of lack of Independent advice to don¬ 
or.—Stunkel V. Stahlhut, 277 P. 1023, 
128 Kan. 383. 

Gift of aTiont one half of parent’s 
property was held not improvident 
even though donor acted without in¬ 
dependent advice, being without 
fraud or undue influence.—Morrison 
V. Morrison, 121 A. 138, 94 N.J.Eq. 
646, 801. 

50. N.J.—^Flrst Nat Bank v. Keller, 
194 A. 654, 122 N.J.Eq. 481. 

5L La—Kirby v. Kirby, 147 So. 70, 
176 La 1037—Carter v. Bolden, 127 
So. Ill, 13 LaApp. 48. 

52. La—^Hearon v. Davis, App., 8 So. 
2d 787, 

53. La—^Rocques v. Freeman, 51 So. 
68, 125 La 60. 

54. La—Jaco v. Jaco, 56 So. 616, 129 
La 621—^Hearon v. Davis, App., 8 
So.2d 787—Beaulieu v. Monin, 23 
So. 937, 50 LaAnn. 732. 

Agreement to support 

Supposed cash sale of one half 
community property to daughter of 
grantor was held donation of all 
property contrary to statute, where 
consideration was agreement to sup¬ 
port—Caraway v. Le Blanc, 1 La 
App. 192. 

55. La—Goudeau v, Goudeau, 6 La 
App. 401. 

56. La—White v. White, App., 7 
* So.2d 255. 
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a parent of all of his property is voidable only,®^ i will not be sustained unless the donor had independ- 


and It becomes void only when it is affirmatively 
shown that the parent did not retain enough for sup¬ 
port,58 and is valid for any excess not needed for 
the donor's support.58 

Fraud end undue influence. A gift between par¬ 
ent and child will be set aside if it appears that the 
gift was the result of undue influence or was not 
fairly and understandingly made.®^^ Undue influ¬ 
ence, to invalidate a gift between parent and child, 
is an unlawful or fraudulent influence which de¬ 
stroys the free agency of the donor and substitutes 
therefor the will of the dohee.®^ However, influ¬ 
ence gained by kindness and affection will not be 
regarded as luidue if no imposition or fraud is 
practiced,52 even though it influences the parent 
or child to make an unequal and unjust disposition 
of his property in favor of those who have con¬ 
tributed to his comfort and ministered to his wants, 
provided such disposition is voluntarily made.®^ 

The existence of a fiduciary or confidential rela¬ 
tion between parent and child in addition to the 
family relation is not necessarily fatal to a gift 
from the foriner to the latter,®^ but where such a 
relationship exists the gift will be carefully scru¬ 
tinized by the court for fraud and undue influence.®® 
In some jurisdictions, regardless of fraud or undue 
influence, where a relation of confidence and trust 
exists between parent and child a gift between them 
which reshlts in the impoverishment of the donor 


ent advice.®® 

Qualified or conditional gifts, A gift inter vivos 
between parent and child must be absolute and, 
with respect to the immediate vesting of title in 
the donee, unconditional.®^ The mere fact that a 
gift from a parent to a child is accompanied by a 
condition or qualification, not inconsistent with-the 
vesting in the donee,®® or the mere fact that the 
gift absolute in form may be defeated on a certain 
event,®® does not necessarily invalidate the gift. 
The reservation by the donor of certain proprietary 
rights in the subject of the gift does not affect the 
validity of the gift.^® However, where the donor 
reserves the right to dominion and control over the 
property, it is fatal to the legality of the gift,*^! 
and, where a so-called donor reserves the right to 
appropriate to his own use and benefit part of the 
corpus of the purported gift, this fact leads, of 
necessity, to the inference that he does not intend 
by such transfer to vest in the so-called donees an 
absolute and imconditional title by gift.*^^ 

Effect of gift. Gifts by a father to his child, not 
in the way of support and with the understanding 
that they shall become the property of the child, be¬ 
long to the child.'^® It has been held, however, that 
a father w’ho gives to an infant daughter a calf 
to raise and have as her own, without intention on 
his part that it will be taken off his farm for many 
years, does not part with his dominion over it, so 


57. XT.S,—^Woodward v. Mackenzie, 

. C.C.A.Puerto Hico, 81 P.2d 721. 

58. " U.S.--Woodward v. Mackenzie, 
supra. 

was held valid where parent 

retained other property.—-Woodward 

V. Mackenzie, supra. 

59- U.S.—Woodward v. Mackenzie, 
supra. 

60- Cal.—^Hotallngr v. Hotalingr, 203 
P. 745, 187 Cal. 696. 

Iowa.—^Need'es v. Shenandoah Nat, 
Bank of Shenandoah, 211 N.W. 392, 
202 Iowa 927. 

R.I.—OTdham v. Oldham, 192 A. 768, i 
68 R.I. 268. 

46 C.J. p 1319 note 39. 

61- Iowa.—Humphrey v. Norwood, 
240 N.W. 232, 213 Iowa 912. 

46 C.J. p 1319 note 40. 

62. XT.S.—^Meyer v. .Jacobs, C.C.Nev., 
123 P. 900. 

Ky.—^Brewer v. Allhands* Adm*r, 64 
S.W.2d 469, 261 Ky. 178. 

Neb.—^Little v. Curson, 209 N.W. 737, 
114 Nebl 762. 

63. U.S.—Meyer v. Jacobs, CCLNey., 

* 123 P. 900. 


64. U.S.—Sawi-er v. White, Mo., 122 
P. 223, 68 C.C.A..587. 

46 C.J. p 1319 note 41. 

Spouse of Child in oouildeutial rela- 
tiouship 

Va.—Sawyer v. Matthews, 184 S.B. 
238, 166 Va. 177. 

Sou’s maaasremeut ,of father’s af¬ 
fairs in state did not require findfngr 
that son stood in fiduciary relation 
to father who lived in another state, 
with respect to whether transfers 
from father to son were grifts.—In re 
King’s Estate, 67 P.2d 676, 49 Wyo. 
453. 

65. Minn.—Claggett v. Claggett, 284 
N.W. 363, 204 Minn. 668. 

Buie applicable to gifts to spouse 
of child standing in confidential re¬ 
lation to parent.—Claggett v. Clag¬ 
gett, supra. 

66. N.J.—Taylor v. Martin, 4 A.2d 
690, 126 N.J.Bq. 166. 

Xudependeut advice is hot required 

where gift is not lmprovident.- 7 ln 
re Curley’s Estate, 26 A.2d 924, isi 
N.J.Bq. 460. 

67. Ky.-^ray v. Greer, 70 5.W.2d 
683, 263 Ky. 809. 

Xustnuueut, wher^ doura promises 
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son share of his estate if he does his 
duty to him cannot be sustained as 
a gift.—Gray v. Greer, supra. 

68. Pa.—^In re Adams’ Estate, 12 A. 
2d 466, 139 Pa.Super. 612. 

69. HI.—^Rone v. Robinson, 188 Ill. 
App. 438. 

28 C.J. p 647 note 37 [a]. 

70. N.J.—First Nat. Bank v. Keller, 
194 A; 664, 122 N.J.Eq. 481. 

Pa.—In re Chappie’s Estate, 2 A2d 
719, 332 Pa. 168, 121 A.L,.R. 422. 
T^.—rChaison v. Chaison, Civ.App., 
164 S.W.2d 961,, error refused. 

71- Pa.—^In re Brown’s Estate, 22 
A.2d 821. 343 Pa., 230. : . 

72. Tex.—Chaison v. Chaison, Civ; 
App., .164 .S.W.2d 961, error refused. 

73. Kan.—^Swanson v. Carlson, 240 
P. 670, 119 Ka^‘ 668—Wheeler v.' 
St. Joseph, etc., R. Co., V P. 297, 
31 Kadi 640. 

Stock 8ubscfil;>tiou right 

Parent, making absolute gift to 
child of stock,, with reservation of 
interest during' life, was. held 'not to 
have reserved right to subscribe for 
additional stock.—^In re Merrill’s Es¬ 
tate, 220 l^.W. 216, 196 Wis. 361, 69 
iA.L.R. 1628. ; ' 
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as to prevent him from recovering it in his own 
name from the possession of a wrongdoer.^^ 

Curing defects. The courts may cure a defect in 
an instrument by which a parent has attempted to 
make provision for the childJ^ 

Revocation. A gift by a parent to a child fully 
executed by delivery, is, like any other gift, ir¬ 
revocable by the donor^s unless a statute provides 
otherwise.^^ It has been held that a parent who 
has given personal property to a minor child may 
resume the gift without the consent of the child,^8 
and that a donation of realty by a parent to a minor 
child is revocable before the child reaches majority 
or ratifies the transaction,^^ notwithstanding the 
parent, although not a tutor of the child, may accept 
the donation for the child.^0 Furthermore, where 
a parent or child makes a gift on certain conditions 
and the donee violates the conditions or refuses to 
perform them, the donor may revoke the gift on 
such violation or refusal on the part of the donee.^i 

A mere promise to make a gift is revocable at 
will until executed, and, where some essential 


element necessary to perfect a gift between parent 
and child is lacking, the donor may revoke the gift 
at any time before it is perfected.^3 Thus, where 
the parent or child delivers the subject matter of 
the gift to his agent to be delivered subsequently 
to the donee, the donor may, at any time* before 
the agent acts pursuant to his authority, revoke 
the gift and reclaim the property.^^ Furthermore, 
as an unexecuted gift between parent and child is 
revoked by the death of the donor, where the 
donor delivers the subject matter of the gift to his 
agent to be delivered subsequently to the donee and 
delivery does not take place in the donor^s lifetime, 
the donor’s death revokes the gift.^® 

b. What Constitutes 

As in the case of gifts generally, in order to consti¬ 
tute a gift between parent and child there must be an In¬ 
tention on the part of the donor to make a gift, and a 
delivery and an acceptance. 

As in the case of gifts generally, in order to con¬ 
stitute a gift between parent and child there must 
be an intention on the part of the donor to make a 
gift,87 and a deliveryS^ and, according to the many 


74. Neb.—Pilley v. Norton. 23 N.W. 
347. 17 Neb. 472. 

75. N,X—Conover v. Brown, 23 A. 
507. 40 N.J.Bq. 156. reversed on 
other grounds 26 A. 016, 50 N.J. 
Eq. 753, 35 Am.&Il. 780. 21 I 1 .B.A. 
821. 

46 CJ. P 1320 note 66. 

76. Md.—Williams v. Bobinson, 36 
A.2d 547, 183 Md, 117. 

Minn.—Larkin v. McCabe, 200 N.W. 
640, 211 Minn. 11. 

Mo.—Cullinane v. Grant. 242 S.W. 
003, 204 Mo. 423. 

Tenn.—Lenow v. Bank of Commerce 
& Trust Co., 4 Tenn.App. 218- 
46 C.J. P 1321 note 72. 

Sott-iiL-law’8 sulsappropriatioii of 
funds of mother-in-law did not en¬ 
title mother-in-law to revoke deed of 
gift to daughter.-i-Sawyer v. Mat¬ 
thews, 184 S.B. 238, 166 Va. 177. 

77. La.—White v. White, App., 7 So. 
2d 255. 

BeanimeratSve donation between 
parent and child is not subject to 
revocation because of ingratitude.— 
White V. Wldte, supra. 

BstoppsI 

Parent could not revoke instru¬ 
ment as donation to son, where prop¬ 
erty was sold as his property with 
full acquiescence.—Bmbry v. Embry. 
127 So. 863. 170 La. 363. 
va. ill.-^-<3ranz v. Kroger. 22 HI. 74. 
79. La.—Williams v. Horn, 129 So. 
122, 170 La. 663. 

Annulment by. sale to third person 
Parent’s sale to third person of 
realty, which he had donated^ to 
67aj.S.—49 


children, before children became of 
age. annulled donation.—^Works v. 
Noble, 149 So. 423, 177 La. eSL 
valid reconveyance 
Where widow bought land for her¬ 
self and minor children, her recon¬ 
veyance without their consent was 
valid, notwithstanding their power 
to have ratified after attaining ma¬ 
jority.—^Williams v. Horn, 129 So. 
122. 170 La. 663. 

sa La.—Williams v. Horn, supra. 

81. Iowa.—^Berry v. Berry, 31 Iowa 
415. 

28 C.J. P 651 note 85 fa], 

82. Wl3.—^l>onahue v. Keaveny. 196 
N.W. 387, 181 Wis. 468. 

83. La.—^Works v. Noble, 149 So. 
423, 177 La. 681. 

84. N.J.—Cross v. Cross. 27 A.2d 
877, 20 N.J.Misc. 859. 

86. N.J.—Cross v. Cross, supra. ‘ 
88. N.J.—Cross v. Cro$s, supra. 

or. Idaho.—^In re Bandairs Estate. 
132 p.2d 763, 64 Idaho 629. rehear¬ 
ing denied 135 P.2d 299, 64 Idaho 
629. 

Iowa.—^Tagge v. Tyler» 280 N.W. 559, 
225 Iowa 352. 

Minn.—Larkin v. McCabe, 299 N.W. 
649, 211 Minn. 11. 

N.T.—In re Dunne’s Will, 240 N.T.S. 
845, 136 Misc. 250, afilrmed In re 
Dunne’s Estate. 249 N.7.S. 925, 232 
APP.D1V. 831. 

Pa.—^Northern Trust Co. v. Huber. 

118 A. 217, 274 Pa. 329. 

46 ax p 1820 note 52. 

“Advancements” and •‘gifts’* distin- 
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guished see Descent and Distribu¬ 
tion § 91. 

Gifts generally see Gifts SS 15-29. 
46-67. 

Promise of gift insuffideat 
Ga.—^Donaldson v. Everett, 50 S.B. 
94. 122 Ga. SIS. 

Ill.—Britton V. Bsson, 103 NJS. 218, 
260 HI. 273. 

28 C.X p 629 note 53 Ca3. 

Gift held not shown 

Iowa.—Bodgers v. Heinking, 217 N. 

W. 441, 205 Iowa 1311. 

Mich.—^Moore v. Beecher. 269 N.W. 

617, 277 Mich. 604. 

46 C.X p 1320 note 52 [a]. 

£aol: of mental capacity 

N.T.—^In re Brogan’s Estate. 800 N. 

T.S. 447. 165 Misc. IIL 
Delivery on death 

Whether notes, transferred for de¬ 
livery tc daughters on death, were 
gifts depended on instrument of 
transfer and evidence of donor’s in¬ 
tention.—^Needles v. Shenando^ Nat 
Bank of Shenandoah. 211 N.W. 392. 
202 Iowa 927. 

88. D.C.—Lee r. Lee. 6 P.2d 767, 55 
APP.D.C. 844. 

Minn.—^Larkin v. McCabe. 299 N.W. 
649, 211 Minn. IL 

N.T.—In re Dunne’s Will, 240 N.T.S. 
845, 136 Misc. 250. afiStrmed In re 
Dunne’s Estate, 249 N.T.S. 925. 232. 
AppJDiv. 831. 

Okl.—^Tensfield v. Magnolia Petro* 
leum Co., 272 P. 404, 184 OkL. 88.~ 
Tenn.—^Lenow v. Bank of Commerce 
A Trust Co., 4 Tenn.App. 218. 
Wash.—Vinlng v, Butler. 244 P. 961. 
138 Was^ 646L 
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decisions on the question, an acceptance.*^ The 
delivery may be actual, symbolic, or constructive,*® 
and it may be made through a third person;*^ 
but the donor must part with dominion and control 
over the subject of the gift.*^ Although a delivery 
is essential to perfect the gift between parent and 
child, it is not necessary that the donee should re¬ 
tain the property in his possession ;** the retention 
of possession of the subject of the gift by the don¬ 
or,*^ or a redelivery to the donor for a purpose not 
inconsistent with the continued ownership of the 
donee,*5 will not necessarily operate to make the 
gift ineifectual or render it invalid. 

While the mere fact that the donee is the child 


of the donor does not dispense with the necessity 
of a delivery in order to constitute a valid gift,*® 
the formal ceremony of a delivery is not absolutely 
necessary,*7 |>ut it is suflGicient if it appears that the 
donor intended an actual gift at the time and evi¬ 
denced his intention by some act which may be 
fairly construed into a delivery.** The rule as to 
delivery is not so strictly applied to transactions 
between a parent and a child living in the same 
house, the law in such cases accepting as delivery 
acts which would not be so regarded if the trans¬ 
actions were between strangers living in different 
places.** It is not required that the thing given 
should be removed from their common residence.^ 
It is sufficient, if it clearly appears the donor has 


Delivery of ^Ifts generally see Gifts 
§§ 17-28. 

8d. Minn.—^Larkin v. McCabe^ 299 

X. W. 649. 211 Minn. 11. 

N.T.—In re Dunne's Will, 240 N.T.S, 
845. 136 Misc. 250, affirmed In re 
Dunne’s Dstate, 249 N.T.S. 925, 232 
App.Div. 831. 

S.C.—^Pavis V. Duncan, 6 S.C.Dq. 213. 
Presumption of acceptance of gifts: 
Generally see infra subdivision c 
(1) of this section. 

In case of infants generally see 
Infants $ 47 d. 

Acceptance may be expressed or Im- 
pUed 

N.Y.—In re Dunne’s Will, 240 N.T. 
S. 845, 136 Misc. 250, affirmed In re 
Dunne’s Dstate, 249 N.Y.S. 925. 232 
App.Div. 831. 

Or.—Slmonton v. Dwyer, 116 P.2d 
316, 167 Or. 60. 

ITecessity for formal acceptance 
by authentic act of donation of im¬ 
movable property by parent to minor 
children was not dispensed with hy 
fact that children resided with 
grandparents on property donated.— 
Works V. Noble, 149 So. 423, 177 Da. 
681. 

90. N.Y.—In re Dunne’s Will, 240 N. 

Y. S. 845, 136 Misc. 250, affirmed In 
re Dunne’s Bstate, 249 N.Y.S. 925, 
232 App.Div. 881. 

Or.—Grosz v, Grosz, 50 P.2d 119, 161 
Or. 438. 

Delivery of inventory of decedent’s 
assets, with an instrument attached 
thereto assigning them to his son, 
was sufficient delivery to complete a 
gift inter vivos.—Matter of Palmer, 
102 N.Y.S. 236, 117 App.Div. 360. 

Possession of key to hox In which 
subject of alleged gift was kept was 
held immaterial In determining 
whether there was a delivery where 
possei^ion by donee was explained 
by other circumstances.—^In re 
Brown’s Bstate, 22 A.2d 821, 343 Pa. 
230. 

91. Iowa.—Cox v: American Bxpress 
Co., 124 N.W. 202, 147 Iowa 137. 


Ohio.—^Rote V. Warner, 17 Ohio Cir. 

Ct. 350, 9 Ohio Cir.Dec. 540. 

Pa.—^In re Rich’s Bstate, Orph., 48 
Lanc.Ii.Rev. 143. 

28 C.J. P 640 note 54 [b], [c], 

92. EAn.—^Lanphear v. McLean, 10 
P.2d 889, 135 Kan. 266. 

N.J.—Peppier v. Roffe, 194 A. 548. 
122 N.J.Ba. 610. 

R.I.—^Bank of Manhattan Trust Co. 

V. Gray. 166 A 817. 63 B.L 877. 
Property in possession of donee 

(1) No change of possession of 
the property is necessary to effectu¬ 
ate a gift between parent and child, 
where the property is in the donee’s 
possession at the time of the gift, 
but a relinquishment by the donor of 
all dominion over the property and 
recognition of the possession of 
donee as being in his own right are 
sufficient to perfect the gift.—^Mat¬ 
ter of Mills, 158 N.Y.S. 1100, 172 App. 
Div. 530, affirmed 114 N.B. 1072, 219 
N.Y. 642—28 C.J. P 638 note 30 [b]. 

(2) Where mother indorsed cer¬ 
tificates representing accounts in 
savings and loan association to her¬ 
self and ”in case of death” to two 
named sons only, even if actual or 
constructive delivery of securities 
had been shown, it would not of it¬ 
self have been sufficient to make a 
completed gift, since possession by 
the sons would be entirely consist¬ 
ent with form of indorsements un¬ 
der which no part of funds could be 
withdrawn by the sons until after 
mother’s death.—In re Brown's Es¬ 
tate, 22 A2d 821, 843 Pa. 230. 

93. Mich.—Jackman v. Jackman, 
260 N.W. 769, 271 Mich. 686. 

BetentloiL In Joint safety-deposit box 
Parent's written assignment of 
mortgage and notes to child with 
actual physical delivery was held 
valid gift, notwithstanding mortgage 
and notes were kept in Joint safety- 
deposit box and child did not remove 
them from box to his exclusive 
dominion, and parent reserved to 
himself the income from mortgage 
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and notes.—^Jackman v. Jackman, su¬ 
pra. 

84b CSal.—Spitler v. Kaeding, 65 P. 
1040, 133 Cal. 500. 

Mich.—Jackman v. Jackman, 260 N. 

W. 769, 271 Mich. 685. 

Mo.—^Tygard v. McComb, 54 Mo.App. 
85. 

28 C.J. P 641 note 66 [a] (4), p 663 
note 38 [a]. 

Where a gift is made to an infant 
by the father himself, who takes 
possession of the property, he holds 
as natural guardian,^ and possession 
is the infant’s.—Hayne v. Gwin. 209 
S.W. 67, 187 Ark. 887. 

95. Minn.—^Larkin v. McCabe, 299 
N.W. 649, 211 Minn. 11. 

N.Y.—Matter of Klein, 166 N.Y.S. 

585r 92 Misc. 318. 

28 aJ. P 642 note 82 [a] (1). 

96. Cal.—Wiley B. Allen Co. v. Ed¬ 
wards, 154 P. 1066, 29 Cal. 184. 

46 CJ. P 1320 note 67. 

97. Ckl.—Wiley B. Allen Co. v. Ed¬ 
wards, supra. 

46 aJ. P 1820 note 59. 

98. Cal.—Wiley B. Allen Co. v. Ed¬ 
wards, supra. 

46 C.J. P 1320 note 59. 

Property held delivered 

Decedent’s act in giving cows and 
calves to children in his lifetime 
€Lnd vesting them with separate 
brands in accordance with practise 
in locality, constituted effective gift, 
notwithstanding stocks claimed by 
children were found on same range 
with stock belonging to decedent’s 
estate, where decedent, had recog¬ 
nized stock as belonging to children, 
and children had mortgaged them 
and otherwise used them as their 
own.—Barber v. Barber, 176 So. 713, 
128 Fla. 645. 

99. Ark.—Baker v. Applen, 26 S.W. 
2d 109,181 Ark. 454. 

1. Ark.—^Baker v. Applen, supra. 
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relinquished, and the donee has acquired, all do¬ 
minion over, and control of, the property,^ but 
even in such cases there must be something to show 
that the gift was completed.^ Thus it has been 
held that delivery may be dispensed with where 
the child is in the family and under the immediate 
control of the parent,^ and in such case the pos¬ 
session is presumed to be in the child, although the 
property remains in the parent’s house,® on his 
premises,® or under his control.^ 


§ 60 

Various tranactions between parent and child 
have been considered by the courts, and, depending 
on the circumstances of the particular case, have 
been construed to constitute or not to constitute a 
gift of property,® such as choses in action,® debts 
due from donee to donor,^® deposits in banks, 
insurance policies,^® and negotiable instruments.^® 

Gifts of land. The execution and delivery of a 
deed conveying real property, although lacking con¬ 
sideration in the legal sense,^^ or the purchase of 


2. Ark.—Baker v. Applen, supra. 
Cal.—Wiley B. Allen Co. v. Edwards, 

154 P. 1066, 29 Cal.App. 184. 

Ga.—Moore v. Cline, 41 S.B. 614, 116 
Ga. 405. 

WIs.—^Hom V. Horn, 140 N.W. 58, 162 
Wis. 482. 

28 aJ. P 688 note 27 [a] (3). [b] 
(1), (3). 

3. Neb.—^Pilley v. Norton, 28 N.W. 
347, 17 Neb. 472. 

N. C.—Kelly v. Maness, 31 S.E. 490. 
123 N.C. 236. 

28 C.J. P 638 note 28 [a]. 

4. Ark.—^Prater v. Frazier, 11 Ark. 
249. 

5. Vt.—^Ross V. Draper, 55 Vt. 404, 
45 Ain.R. 624. 

46 C.X P 1320 note 61. 

O. N.Y.—^Frazer v. Kimler, 5 

Thomps. & C. 16. 

7. Ark.—Danley v. Rector, 10 Ark. 

211, 50 Am.D. 242. 

46 CJ. P 1320 note 63. 

& Sold gift 

N.J.—Clifton V. Ocean County Nat. 
Bank of Point Pleasant Beach, 168 
A. 228, 11 N,J.Mlsc. 682. 

N.Y.—-In re Dunne’s WUl, 240 N.Y. 
S. 845, 186 Misc. 250, amrmed In 
re Dunne’s Estate, 249 N.Y.S. 925, 
232 APP.D1V. 831. 

Pa.—^In re Solomon’s Estate, 2 A.2d 
825, 832 Pa. 462—^Henderson v. 
Hughes, 182 A. 392, 320 Pa. 124. 
Tenn.—^Lenow v. Bank of Commerce 
& Trust Co., 4 TennA.pp. 218. 
aeia not gift 

U.S.—Speaker v. Keating, C.C.A.N. 
Y., 122 F.2d 706. 

Iowa.—^Yagge v. Tyler, 280 N.W. 559, 
225 Iowa 352. 

9. seia gift 

Ga.—^Yates v. Bank of Ringgold, 96 
S.E. 427, 148 Ga. 246. 

Iowa.—Grand Rapids Trust Co. v. 
Bellows, 195 N.W. 66, 196 Iowa 
650. 

Sold not gift 

(1) Generally.—Nelson v. Wilson, 
264 P. 679, 81 Mont. 560. 

(2) Testator’s permission given to 
daughter to go and get securities If 
anything happened to testator.— 
Chandler v, Roddy, 43 S.W.2d 397, 
163 Tenn. 338. 


Deposit of coupons In parent’s ac¬ 
count 

Bonds delivered by testatrix con¬ 
stituted a valid gift notwithstanding 
son’s deposit of coupons In one of 
mother’s bank accounts so that she 
had benefit of income from bonds un¬ 
til her death.—First Nat. Bank v. 
Keller, 194 A. 554, 122 N.J.Ea. 481. 
la Held gift 

N.C.—^Vann v. Edwards, 47 S.B. 784, 
135 N.C. 661, 67 D.R.A. 461. 

Pa.—Fassett’s Appeal, 31 A. 686, 167 
Pa. 448. 

28 C.J. p 666 note 79 [a], [b]. 

Held not gift 

Ga.—^Helmer v. Helmer, 125 S.B. 849, 
159 Ga. 876. 37 A.L..R. n37. 

Iowa.—Gray v. Nelson, 41 N.W. 566, 
77 Iowa 63. 

28 C.J. p 667 note 87 [a] (2). 

11. Held gift 

Minn.—^Murphy v. Bordwell, 85 N.W. 
915, 83 Minn. 54, 85 Am.S.R. 454, 52 
L.ILA. 849. I 

28 C.J. p 666 note 71 [aX 
Held not gift 

(1) Generally.—Wilson v. Feath- 
erston, 80 S.B. 325, 122 N.C. 747— 
28 C.J. P 666 note 69 [aJ. 

(2) Where father, without consid¬ 
eration, gave daughter an authoriza¬ 
tion to have his bank account 
changed to statutory account with 
right of survivorship in daughter, 
but bank refused to change account, 
and father died, daughter was not 
entitled to proceeds, Irrespective of 
whether bank’s refusal was justified, 
as against contention that transac¬ 
tion constituted a gift, as gift was 
never consummated by delivery.—^In 
re Brogan’s Estate, 300 N.Y.S. 447, 
165 Misc. 111. 

<3) Where donee’s father placed 
money in bank in name of others al¬ 
legedly as trustees to be held in 
trust for child and delivered to her 
on death of her father, and father 
reserved right to use such funds as 
he needed during his lifetime and 
did on several occasions withdraw 
funds, there was not a valid gift in¬ 
ter vivos since there was no uncon¬ 
ditional delivery.—^Ferry v. Bryant, 
93 S.W.2d 844, 19 TennA.pp. 612. 

IS. Held gift 

U.S.—Chaffee v,. X^ocomotive Engi- 
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neers* Mut. Life & Accident Ins. 

Ass’n, C.CA.Utah, 67 F.2d 279. 
Held not gift 

N.C.—Paschal v. Paschal, 147 S.B. 

680. 197 N.C 40. 

Requisites 

In order to perfect a gift of an in¬ 
surance policy, there must be either 
a delivery of the policy or a duly ex¬ 
ecuted assignment thereof.—^Thomp¬ 
son V. Thompson, 226 S-W. 850, 190 
Ky. 3—28 C.J. p 669 note 90 [b]. 

Possession of insurance policy held 
immaterial, where father insured 
son’s life and Intended policy as gift 
to son.—Grosz v. Grosz, 50 P.2d 119, 
151 Or. 438. 

13. Held gift 

Where a father, making a loan of 
four thousand dollars to one of his 
sons, required him to execute four 
notes In the sum of one thousand 
dollars each, payable to each of his 
four daughters, which father deliv¬ 
ered to another son, with direction to 
hold them, collect the interest, and 
pay to father during his lifetime, 
and at his death to deliver the notes 
to each of his daughters named 
therein, a complete and Irrevocable 
gift of the notes to the daughters 
resulted.—^Novak v. Reeson, 193 N. 
W. 348, 110 Neb. 229. 

Held not gift 

(1) In general.—Anderson v. Eric- 
son. 87 P.2d 640, 149 Kan. 270. 

(2) Father’s having notes for 
money lent by him made payable to 
daughters, but without delivery and 
surren€er of control, was held not to 
constitute gift inter vivos.—McClel¬ 
lan V. McCauley, 130 So, 146, 158 
Miss. 456. 

Bstoppel 

Mother who Indorsed notes for de¬ 
livery to daughters on death, think¬ 
ing she retained control during life¬ 
time, was not estopped to deny gift. 
—^Needles v. Shenandoah Nat. Bank 
of Shenandoah, 211 N.W. 392, ^02 
Iowa 927. 

14. Iowa.—Dong v. Duncan, 172 N. 

W. 163, 186 Iowa 126. 

Consideration for deed between par¬ 
ent and child see supra 5 59. ~ 
Statutory formalities 

Under statute providing that a 
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real property by one and the procurement of the 
deed in the name of the other,has been held to 
constitute a gift of land between parent and child* 
Thus, where the father conveys to his children val¬ 
uable lands in consideration of love and affection 
and a nominal money consideration, the receipt of 
which he acknowledges, the transaction is a gift 
and not a sale.^® However, a suggestion by a 
father to whom the son had conveyed land that the 
latter procure the preparation of a deed reconvey¬ 
ing the property to the son, to be executed by the 
father, is merely an unenforceable promise to make 
a ^ft.i7 Furthermore, a parol gift of land between 
parent and child, properly executed by taking pos¬ 
session and making improvements, is valid,^® but 
mere permission of the parent to the child to occupy 
his land does not amount to a gift of such land,^^ 
even though the parent had at different times ex¬ 


pressed an intention to give the land to the child^o 

Gifts of shares of stocks Shares of corporate 
stock may be the subject of a gift between parent 
and child provided there is an actual or symbolic 
delivery thereof coupled with a present donative in¬ 
tent,21 but there is no gift between parent and child 
where the donor remains in control and dominion 
of the stock 22 While it has been held that the 
gift is perfected, even though there has been no 
indorsement or assignment of the stock, or trans¬ 
fer of the stock on the books of the corporation, 
where an actual delivery of the certificate of stock 
has been made to the donee,22 it has also been held 
that the delivery of a certificate of stock without its 
actual transfer, or something equivalent thereto, 
does not constitute a valid gift between parent and 
child.24 


gift of immovablo or incorporeal, in, 
order to be valid, must be by instru¬ 
ment duly notarized and witnessed, 
an instrument, executed under pri¬ 
vate siirnature, conveying land to 
grantor's daughter, which declared 
that a part of consideration for its 
execution was love and affection, 
was impotent as a donation inter 
vivos*-r-Cox V. Caldwell, Lia.App., 197 
So. 167, 

IB. N.D.—Hunt V. Holmes, 262 N. 
W. 376, 64 N.D. 889—Hulet v. 
Northern Pac. R. Co., 103 N.W. 
623, 14 N.0. 209. 

Delivery of deed to parent who 
paid purchase price was held suffi¬ 
cient to pass title to child, named 
as grantee.—^Hunt v. Holmes, 252 N. 
W. 376, 64 N.D. 389—Hulet v. North¬ 
ern Pac. R. Co., 103 N.W. 628, 14 N. 
0. 209. 

Bemalsder 

Where donee of parol gift of land 
procures from donor's heirs a con¬ 
veyance of legal title for life to 
donee, with remainder to children, 
conveyance was equivalent of gift of 
remainder by donee to children.— 
006 V. Newton, 156 S.E. 26, 171 Qa. 
418. • 

16. Pa.—Roland v. Schrack, 29 Pa. 
125. 

KEortgaged p ro p e rty 
Where a father for purpose of 
making gifts to two sons mortgaged 
land for half its value and conveyed 
to one of the sons subject to the 
mortgage, transaction was held a 
sale as to . a one^half interest and a 
gift as to the other one-half interest. 
—Neal V. Neal, 111 SJEL 387, 158 Ga. 
44. 

17. Wis.—0onahue v. Keaveny, 196 
N.W. 887,181 Wis; 468. 

18. Ark.^^—Coop V. Johnson, 80 S.W. 
2a 70, 190 Ark. 560. 

^ 46 CLJ. p 1319 note 48. 


Statutory formalities required 
Va.—^Nicholas v. Nicholas, 42 S.B. 

669, 866, 100 VflU 660. 

19. Iowa.—^Wertz v. Merritt, 89 N. 

W. 103, 74 Iowa 683. 

46 C.J. P 1320 note 53. 

201 Iowa.—^Wertz v. Merritt, supra. 

21. N.J.—Mullen v. Mullins, 130 A. 
628, 98 N.J.Bq. 728, followed in 
130 A. 632. 98 NJT.Bq. 727. 

N.T.—In re King's Estate, 244 N.Y. 

a 228, 230 APP.01V. 160. 

Pa.—^In re Chappie's Estate, 2 A. 2d 
719, 332 pa. 168, 121 A.LuR. 422. 
Ahseuoe of ^teut 

(1) Generally. 

Ohio.—^Becker v. Cleveland Trust 
Co., 38 N.B.2d 610, 66 Ohio App. 
526. 

Okl.—^Tensfleld v. Magnolia Petro¬ 
leum Co., 272 P. 404, 134 Okl. 38. 

(2) Where father organized cor¬ 
poration to take over assets of part¬ 
nership in which son had interest, 
for which interest corporation is¬ 
sued stock in son's name, son as¬ 
signed stock certificate in blank at 
father's request and father held cer¬ 
tificate in his possession, giving 
nothing of value therefor, there was 
no presumption of gift from son to 
father, and, in absence of donative 
intent of son, gift was not estab- 
lished.-^McAliister v. McAllister 
Coal Co„ 184 A. 716, 120 N.J.Bq. 394. 
affirmed 190 A. 52, 121 N.J.Bq. 248 
and 190 A. 63, 121 N.J.Bq. 249; 

(8> In determining whether there 
has been a gift of stock in a build¬ 
ing and loan association by a parent 
to child, the- sto<^ has been, held to 
be in the ^ture of a deposit In a 
bank, and in such a case the fact 
that the parent p^d for the stock 
and .had it issued in the child's name 
would not constitute it a gift, but it 
must appear that the parent Intend¬ 
ed it as a gift, and that he executed 
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his intention and completed the gift 
by acts sufficient to pass title. Thus 
where the books were issued in the 
child's name but retained by the 
parent with no intent to make a gift, 
there was no gift.—^Weisenberger v. 
Corcoran. 121 S.W.2d 712, 276 Ky. 
322. 

AuthentLo act not necessary 
A transfer of homestead associa¬ 
tion stock to transferor's daughter 
during transferor's life without con¬ 
sideration or authentic act was valid 
donation inter vivos, as stock trans¬ 
fer act superseded code requiring in¬ 
corporeal things to be transferred 
by authentic act.—Le Blanc v. Tolk- 
er, LclApp., 198 So. 398. 

Xrrevooahle delivery of letter 
Where parent irrevocably deliv¬ 
ered to third person a letter direct¬ 
ing corporation to issue and deliver 
the stock agreed to be given in ex¬ 
change for property to children in 
specified amounts, finding of valid 
gift was Justified.—Scoville v. Vail 
Inv. Co., 103 P.2d 662, 63 AJriz. 486, 
followed in Vail v. Scoville. 103 P.2d 
668, 66 Ariz. 602, and Vail Inv. Co. v. 
Scoville, 103 P.2d 669, 55 Ariz. 601. 

22. N.T.—In re Peck's Estate, 288 
N.T.S. 262, 136 Misc. 686. 

Tex.—Chaison v, Chaison, CivAipp., 
154 S.W.2d 961, error refused. 

23. Pa.—^In re Chappie's Estate, 2 
A.2d 719, 832 Pa. 168, 121 A.I 4 .B. 
422. 

Wliere ownership of stock was not 
dependent on transfer of certificates 
on books of corporations, the failure 
to make such a transfer did not de¬ 
stroy vested character of gift of 
stock certificates from father to son. 
—^In re Chappie's Estate, supra. 

24. N.J.—Hudson Trust Co. v. 
Murphy, 178 A. 366, 13 NJr.Mi8C. 
376. 
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A transfer of the stock on the books of the cor¬ 
poration has been held sufficient to constitute a 
gift,25 and the issuance of the new certificates of 
stock completes the delivery.25 The fact that the 
donor retains the certificates in his possession is 
immaterial where a gift of the stock between par¬ 
ent and child has been fully executed so as to 
transfer to the donee the legal title.27 After the 
gift is completed by delivery, the fact that the par¬ 
ent or child does not retain possession of the stock 
does not invalidate the gift^S 

a Evidence 

(1) Presumptions and burden of proof 

(2) Admissibility 

(3) Weight and sufficiency 


(1) Presumptions and Burden of Proof 

(a) In general 

(b) Validity 

(a) In General 

One affirmatively asserting a gift between parent and 
child usually bears the burden of proving it. A rebut* 
table presumption of an intent to make a gift arises from 
an unexplained delivery of property between parent and 
child, although the mere possession of the subject of the 
alleged gift, unaccompanied by proof of its delivery, raises 
no presumption of a gift. 

The burden of proving a gift between parent 
and child is on the one asserting it or having the 
affirmative of the issue.2® Thus, where plaintiffs 
right to recover is founded on an alleged gift, the 
burden is on him to establish the gift^O However, 
if an unqualified transfer to the donee is proved, one 
asserting that the delivery was made on some condi¬ 
tion or trust has the burden of establishing such 
condition or trust^i The legal inference arising 


Biuitable asslsriiiiieiLt 
Where shareholder died before his 
instructions to broker for transfer 
of stock to children had been carried 
out, his letters to his children stat- 
ingr that he was making: the gift and 
delivery of stock powers on the non¬ 
existent certificates for the intend¬ 
ed donees did not efCect an equitable 
assignment or gift by symbolic de¬ 
livery.—Cross V. Cross, 27 A.2d 877, 
20 N.J.Misc. 359. 

B^vexy to donor’s agent with In¬ 
structions 

Under statute providing for trans¬ 
fer of title to stock certificates, 
where shareholder delivered unin¬ 
dorsed shares to his brokers, without 
delivery of a separate written as- 
sigmment and with instructions to 
split the stock into five equal shares 
for his five children and then to de¬ 
liver a share to each donee and 
shareholder delivered stock powers 
for the intended new share certifi¬ 
cates to brokers, but shareholder 
died before instructions could be car¬ 
ried out, attempted transfers were 
not effective as \ ssnnbolic delivery 
was not intended by shareholder and 
where shareholder died before his 
instructions were carried out, there 
was no actual delivery^ and the in¬ 
tended gift failed.—Cross v. Cross, 
supra. 

25. N.T,—Whitney v. Whitney Ele¬ 
vator & Warehouse Co., 200 N.T.S. 
792, 121 Misc. 451. 

Or.—Slmonfon v. Dwyer, 116 P.2d 
316, 167 Or. 50. 

S.C.—Copeland v. Craig, 8 S.E.2d 
858, 193 S.C. 484. 

Vt.—Phillips v. Plastridge, 179 . A 
167, 107 VL 267, 99 A:D.R. 1074. 

26. Cal.-r^ean v. Jean, 277 P. 313, 
207 Cal. 116. 


Wyo.—In re King's Estate, 67 P.2d 
676, 49 Wyo. 463. 

27. Or.—Simonton v. Dwyer, 116 P. 
2d 316, 167 Or. 60. 

S.C.—Copeland v. Craig, 8 S.E.2d 
868, 193 S.a 484. 

Vt.—Phillips v. Plastridge, 179 A. 

157, 107 Vt 267, 99 A.L.II. 1074. 
Motive 

Letters from parent to child indi¬ 
cating that motive for making gfift 
was to escape tax, even if they could 
be considered, would not show an in¬ 
complete gift of stock.—Copeland v. 
Craig, 8 S.E.2d 858, 193 S.C. 484. 

28. Pa.—^In re Chappie's Estate, 2 
A.2d 719, 332 Pa. 168, 121 A.L.H. 
422. 

29. Iowa.—Needles v. Shenandoah 
Nat. Bank of Shenandoah, 211 N. 

. W. 392, 202 Iowa 927. 

Mo.—^Roelofson v. Whitten, 249 S. 
W. 688. 

Neb.—Fischer v. Wilhelm, 300 N.W. 
360, 140 Neb. 448. 

N.J.—Hickey v. Kahl, 19 A:2d 33, 
129 N.J.Eq. 233. 

Pa.—^In re Adams' Estate, 12 A. 2d 
465, 139 Pa.Super. 512. 

R.I.—^People's Sav. Bank in Provi¬ 
dence V. Rynn, 190 A. 440, 67 R.I. 
411. 

Ownership presumed to oontiBue in 
donor 

N.T.—^In re Brown's Ex'r, 226 N.T.S. 
1, ISO Misc. 865, modified on other 
grounds In re Brown's Estate, 232 
N.T.S. 371, 225 App.Div. 769, mod- 
. ified on other grounds In re 
Brown's Will, 169 N.B. 612, 252 
N.T. 366. 

Pa.—^In re Brown's Estate, 22 A.2d 
821, 343 Fa. , 230. 

Assertion of claim after donor’s 
. death 

Son claiming mouther's land under 
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deeds from her not recorded or pro¬ 
duced until after she had died leav¬ 
ing will devising land to children in 
equal shares had burden of satisfac¬ 
torily explaining that the convey¬ 
ance was made either as a gift or 
for a valuable consideration.—Black¬ 
burn V. Jones, 206 P. 582, 59 Utah 
658. 

Where gift to child is presumed, 
the burden of proving that there was 
in fact no completed bona fide gift 
falls to him who attacks its validi¬ 
ty.—Oyama v. State of California, 68 
S.Ct 269, 332 U.S. 633, 92 L.Ed. 249. 
written transfer 

Where alleged gift Is by transfer 
regular on its face, the burden is 
cast on one attacking gift to show 
that the transfer was inoperative, or 
that the gift, if actually made, was 
avoidable on ground of fraud or un¬ 
due infience.—^Hotaling v. Hotaling, 
203 P. 745, 187 Cal. 696. 

3a U.S.-r-Mahan v. Plank, C.C.A,Ill., 
289 F. 722—Speaker v. Keating, D. 
C.N.T., $6 FBupp. 666, reversed on 
other grounds, C.C.A., 122 P.2d 706. 
La.—^Lacoume v. SttUb, 3 LaApp. 
(Orleans) 393. 

31. Pa.—^In re Kaufmann's Estate, 
127 A. 133, 281 Pa. 519—In re 
Teager's Estate, 117 A. 67, 273 Pa. 
359. 

Performance or waiver of condition 
assumed 

Where decedent made gift inter 
vivos of certain bonds to daughtera, 
with obligation attached that daugh¬ 
ters were to provide care for dece¬ 
dent out of the value in the bonds, 
and there was no evidence in the 
record from which it could be in¬ 
ferred that decedent, was ever In 
need of assistance from her daugh¬ 
ters from date of gift until her 
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from advances of money by a parent to,^^ or for 
the benefit of,33 his child, when unexplained, is 
that they were by way of gift or advancement, 
and not by way of loan; but where a child makes 
a contract of purchase with a stranger and no con¬ 
veyance is executed, and all the father does is to 
join in the bond for the purchase money, there can 
be no presumption that the father was to pay the 
purchase money as a gift to the child.^^ 

Although there is some authority to the con¬ 
trary,35 the relationship of parent and child cre¬ 
ates a presumption that a delivery or conveyance 
of property from one to the other, without explana¬ 
tory words, was intended as a gift,36 but this pre¬ 


sumption may be rebutted.37 In like manner a 
conveyance by a third person to a child for which 
the parent pays the consideration creates a presump¬ 
tion that a gift was intended between parent and 
child,33 but such presumption may also be rebut- 
ted.33 Where a parent places personal proper¬ 
ty in the possession of the child and the child re¬ 
tains possession, the presumption is that a gift is 
intended.^® So a gift will be presumed where, on 
the marriage of a child or shortly thereafter, the 
parent delivers personal property to the child or the 
child’s spouse and this rule has been held ap¬ 
plicable where the property is delivered a long 
time after the child’s marriage,^3 although there is 


death, it would be assumed that ob¬ 
ligation either was performed or 
that It was waived by decedent.—^In 
re Adams' Estate, 12 A.2d 465, 139 
Pa.Super. 512. 

32. Colo.—Howard v. Barrett, 72 P. 

2d 474, 101 Colo. 249. 

Neb.—^Fischer v. Wilhelm, 300 N.W. 
350, 140 Neb. 448. 

N.X—Corxms juris oited is. Bankers* 
Trust Co. V. Bank of Rockville 
Center Trust Co., 168 A. 733, 737, 
114 N.XEa. 391, 89 A.t..R. 697. 
Wyo.—Corpus juris oited in In re 
King's Estate, 57 P.2d 675, 680, 49 
Wyo. 463. 

46 C.J. P 1322 note 85. 

Presumption that gift was by way 
of advancement see Descent and 
Distribution § 109 a. 

Presunipkoa of gift of money paid 
by parent to child does not arise 
where parent is indebted to child 
when money is paid.—re Fuchs, 
112 A. 49, 269 Pa. 254—In re Bass' 
Estate, 35 Pa.Dist. & Co. 300. 

83. Ala.—^East v. Karter, 144 So. 
26, 225 Ala. 556. 

N.X—Ck>rpu8 Juris cited in Bankers' 
Trust Co. V. Bank of Rockville 
Center Trust Co., 168 A. 783, 737, 
114 N.J.E<i. 391, 89 A.L.R. 697. 

Pa.—Swain v. Ettling, 32 Pa. 486— 
Chase's Estate, 7 Pa.Co. 298. 

Va.—Scott V. Scott, 2 SJBS. 431, 83 
Va. 251. 

48 C.X p 705 note 29 [cl. 

34. N.C.—Smith v. Smith, 40 N.C. 
34. 

36. Ind,—Davis v. Christie, 24 N.B. 
2d 273, 108 Ind.App. 110. 

36. Ill.—O'Donnell v. O'Donnell, 135 
N.B. 28, 303 Ill. 31. i 

N.J.—First Nat Bank v. Keller, 194 
A. 664, 122 N.J.Bq. 481—Bankers' 
Trust Co. V. Bank of Rockville 
Center Trust Co., 168 A. 733, 114 
N.J.Ba: 391, 89 A.D.R. 697. 

8.C.—Simmons v. Stevens, 110 S.E. 
798, 118 S.C. 342. 

Tex-—Reeves v. Simpson, Civ.App., 
144 S.W. 361. 


[Wash.—^Eidinger v. Mamlock, 244 P. 

684. 138 Wash. 276. 

28 C.X p 672 note 64. 

I Previous gifts 

I Such presumption is strengthened 
I by proof that the parent on previous 
I occasions had made similar gifts.— 
j Smith v. Montgomery, 5 T.B.Mon. 
(Ky.) 502. 

Parent’s conveyance to only one 
child out of eight weakens presump¬ 
tion of gift.—Quillen v. Bell. 149 A. 
462, 158 Md. 677. 

Dependent parent 
The principle that gift by parent 
to child will be presumed, where 
such presumption will not be In¬ 
dulged in like transactions between 
strangers applies only when parent 
is not child's dependent.—Peppier v. 
Roffe, 194 A. 548, 122 N.XBq. 510. 
CHft of improvements on land 
Where the parent makes improve¬ 
ments on land belonging to the child, 
the presumption is that such im¬ 
provements were Intended to be gifts 
to the child.—^Maciejewska v. Jar- 
zombek, 90 N.B. 231, 243 HI. 186— 
Weaely v. Prlbyl, 195 Ill^A^pp. 314. 
CHft of rent 

The fact that the occupant of land 
is the son of the owner is not suffi¬ 
cient to raise the legal conclusion 
that it was to be held free of rent, 
although slight additional evidence 
might warrant such a conclusion.— 
Oakes v. Oakes, 16 HI. 106. 

37- Ill.—O'Donnell v. O'Donnell, 135 
N.B. 28, 303 HI. SI. 

Avoidance of tax 

Presumption of grift from parent 
to child may be offset by presump¬ 
tion arising from temptation to | 
avoid inheritance tax by grift in con¬ 
templation of death.—Mahan v. 
Plank, aCJLIll., 289 F. 722. 

38. U.S.—Oyama v. State of Cali¬ 
fornia, 68 act. 269, 382 U.S. 633, 
92 Ii.Ed. 249—^Douglass v. U. S. 
Appliance Corp., C.A.C€tl., 177 F. 
2d 98—Cone v. Parls^ D.C.Tex., 
32 F.Supp. 412, affirmed, C.C.A., 
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Scott V. Cohen, 115 F.2d 704, cer¬ 
tiorari denied 61 S.Ct. 806, 812 U. 
S. 703, 85 L..Bd. 1136. 

Ark.—Shaul v. Katzenstein, 290 S.W. 
966, 172 Ark. 932. 

Ill.—^Link V. Emrich, 168 N.B. 816, 
336 Ill. 837. 

N.X—^B^rst Nat. Bank v. Keller, 194 
A. 654, 122 N.J.Bq. 481—Mott v. 
lossa, 181 A. 689. 119 N.J.Bq. 186 
—^Bertolino v. Damario, 152 A. 330, 
107 N.XBq. 201. 

Okl.—^Fibikowski v. Fibikowskl, 94 
P.2d 921, 186 Okl. 520. 

Pa.—^Epstein v. Batosky, 129 A. 63, 
288 Pa. 168. 

Tex.—^Reeves v. Simpson, Clv.App., 
144 S.W. 361. 

Va.—^Bransom v. Bransom, 144 S.B. 
613, 161 Va. 603. 

Wash.—^In re Hammer's Estate, 260 
P. 632, 146 Wash. 822. 

39. Ark.—Shaul v. Katzenstein, 290 
S.W. 966, 172 Ark. 932. 

Okl.—Flbikowski v. Fibikowskl, 94 
P.2d 921, 185 Okl. 520. 

Va.—^Bransom v, Bransom, 144 S.B. 
613, 151 Va. 603. 

4a Minn.—Stahn v. Stahn, 256 N. 

W. 137, 192 Minn. 278. 

Pa.—In re Chappie's Estate, 2 A.2d 
719, 332 'Psu 168, 121 A.L.R. 422— 
Vogan V. Jordan, 92 Pa.Super. 519. 
Wyo.—Oorpus JUxis quoted in In re 
King’s Estate, 67 P.2d 675, 678, 49 
Wyo. 463. 

46 C.J. p 1821 note 79. 

Betention of possession 
Where savings bank books in name 
of father in trust for daughter were 
handed to her by the father, alleg¬ 
edly as a grift of the savingrs ac> 
counts, the presumption was that 
the books remained in her posses¬ 
sion thereafter.—^Hickey v. Kahl, 19 
A.2d 83, 129 N.XEq. 233. 

41. Mass.—Nichols v. Edwards, 16 
Pick. 62. 

46 C.X p 1321 note 80. 

43. Ala—^Merriwether v. Eames, 17 
Ala 830. 

46 CJ« P 1321 note 81. 



67 C.J.S, 


PARENT AND CHILD 


authority to the contrary.'*^^ However, the mere 
possession of the subject of the alleged gift, unac¬ 
companied by proof of its delivery by the donor to 
the donee, raises no presumption of a gift between 
a parent and child.^^ Thus the possession by a son 
after his father’s death of a note given by him to 
his father does not give rise to the presumption of 
a gift by the father to the son.^® In like manner, a 
gift of land from the parent to the child will not 
be inferred from the fact that the son goes into 
possession of such land^® and makes improve¬ 
ments,^'^ unless a statute provides otherwise.^® 

Capacity to make gift In accordance with the 
principles discussed generally in Gifts § 65 c, in the 
absence of evidence to the contrary the capacity of 
the parent to make a gift ordinarily will be pre¬ 
sumed,although this presumption is rebuttable,®® 
and the burden of proving incapacity is on the one 
challenging the validity of the gift on that ground.®- 
Furthermore, proof of old age, sickness, distress, 
or debility of the body does not raise a presump¬ 
tion of incapacity of the parent to make a gift,®^ 
nor does proof of inability to transact business, 
physical weakness, peculiar beliefs and opinions, 
or failure of memory raise such a presumption.®® 


§ 60 

Delivery and acceptance. Delivery is an element 
which must be proved by the donee or one claiming 
through him.®^ However, a presumption of de¬ 
livery may arise where the donee proves possession 
of the property,®® but not where a fiduciary rela¬ 
tionship existed between the parent and the child.®® 
Unless the contrary is made to appear,®^ the ac¬ 
ceptance of an unconditional®® gift,®® beneficial to 
the donee and otherwise complete, will be presumed, 
and this is so even though the donee did not know 
of the gift at the time it was made.®® 

(b) Validity 

One attacking a gift from parent to child on the 
ground of fraud or undue Influence has the burden of 
proof with respect thereto, since the mere existence of 
the parental relation raises no presumption against the 
validity of such gift, nor does It raise a presumption that 
the gift was the result of fraud or undue Influence. A 
presumption of invalidity on such ground arises where 
the child is in a dominant position. 

The mere existence of the parental relation rais¬ 
es no presumption against Ae validity of a gift 
by a parent to a child,so as to cast the burden of 
proof on the child to prove the validity of the gift,®® 
but, on the contrary, such a gift, being in accord¬ 
ance with the promptings of parental duty and af- 


43. Mo.—^Beale v. DaJe, 25 Mo. 301. 
46 CJ. p 1321 note 82. 

44. Iowa.—^Roberts v. Morse, 181 N. 
W. 678, 190 Iowa 1344. 

Bank scooTuit 

Because of family relationship, 
possession of bank book proves noth¬ 
ing in derogation of ownership by de¬ 
cedent and lacking a delivery; dece¬ 
dent’s bank cuicount, reciting that 
in case of her death it was payable 
to her daughters, was held not to 
create presumption of Intent to give 
it to daughters.—^In re Peno’s Es¬ 
tate, 221 N.T.S. 205, 128 Misc. 718. 

45. N.T.—Grey v. Grey, 47 N.T. 652. 

46. Ky.—^Tippenhauer v. Tippen- 
hauer, 166 S.W. 225, 158 Ey. 639. 

47. Ky.—Spencer v. Turner Elkhorn 
Coal Co., 288 S.W. 1037, 217 Ky. 
50. 

46 CJ. P 1322 note 89. 

48. Nonpayment of rent 

(1) Under a statutory provision 
the exclusive possession by a child 
of land belonging originally to the 
father, without payment of rent, for 
the space of seven years creates a 
conclusive presumption of a gift and 
conveys title to the child, unless 
there is evidence of a loan, or of a 
claim of dominion by the father, ac¬ 
knowledged by the child, or of a dis¬ 
claimer of title on the part of the 
child.—Mitchell v. Gunter, 152 S.B. 
466, 170 Ga. 135—46 CJ. p 1322 note 
39 EaL 


(2) In order to be entitled to ben¬ 
efit of statutory presumption, peti¬ 
tion must allege exclusive posses¬ 
sion without payment of rent for 
seven years.—^Kerr v. Kerr, 189 S.E. 
20, 183 Ga. 673. 

Not law of prescription 

Such presiunption is restricted to 
gifts between parent and child, and 
is not part of law of prescription.— 
Mitchell V. Gunter, 162 S.B. 466, 170 
Ga. 135. 

Band belonging to mother 

(1) Statute was held not applica¬ 
ble, where realty claimed by child 
originally belonged to mother and 
not to father.—Holton v. Mercer, 23 
S.B.2d 166, 195 Ga. 47. 

(2) However, in an earlier deci¬ 
sion it was held, even if it were as¬ 
sumed that statute applied to gift 
from mother, that gift would not 
prevail where petition failed to show 
requisite possession for seven years 
during lifetime of mother.—^Moore v. 
Segars, 14 S.E.2d 752, 192 Ga. 190. 

49. Pa.—^In re Null’s Estate, 163 A. 
137, 302 Pa. 64. 

50. Pa.—In re Null’s Estate, supra. 

51- Iowa.—^Humphrey v. Norwood, 
240 N.W. 232, 213 Iowa 912. 

Pa—^Montgomery Trust Co. v. Gris- 
com, Com.PL, 27 UeLCo. 487. 

58. Pa—^In re Null’s Estate, 163 A. 
137, 302 Pa 64. 

53. Pa—In re Null’s Estate, supra 
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54. Ky.—Cochran’s Adm’x v. Coch¬ 
ran, 115 S.W.2d 876, 273 Ky. 1. 

55. Colo.—^Baer v. Baer, 128 P.2d 
478, 109 Colo. 645. 

56. Colo.—^Baer v. Baer, supra 

57. Vt.—Phillips V. Plastrldge, 179 
A. 157, 107 Vt. 267, 99 A.L.R. 1074. 

68. Vt.—Phillips V. Plastridge, su¬ 
pra 

59. U.S.—Oyama v. State of Cali¬ 
fornia 68 S.Ct 269, 332 U.S. 633, 
92 L..Ed. 249—Douglass v. U. S. 
Appliance Corp., CLACal., 177 P.2d 
98. 

Ga-^ark v. Bridges, 136 S.E. 444, 
163 Ga 542, answer to certified 
questions conformed to 136 S.E. 
825, 36 GaApp. 377. 

HI.—^In re Trapp’s Estate, 269 Ill. 
App. 269. 

Or.—Simonton v. Dwyer, 116 P.2d 
316, 167 Or. 50. 

6a Vt—Phillips V. Plastridge, 179 
A. 157, 107 Vt. 267, 99 A.D.R. 1074. 

61. Md.—^Taylor v. Pivec, 181 A. 767, 
149 Md. 526. 

Pa—^Ries v. Ries* Estate, 185 A. 288, 
322 Pa 211—Monongahela Trust 
Co. V. Kazimer, 64 A.2d 841, 161 
Pa Super. 380—^Reynolds v. Maust, 
15 A.2d 853, 142 PaSuper. 109— 
Vogan V. Jordan, 92 PaSuper. 519. 

46 C.J. p 1322 note 98. 

62. Pa—In re Null's Estate, 163 A. 
137, 302 Pa 64. 
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fection, is presumed to be valid.^^ However, a 
presumption against the validity of the gift, shifting 
to the donee the burden of showing that the donor 
made it voluntarily and with knowledge of what he 
was doing, may arise from the circumstances of a 
particular transaction.®^ 

In the absence of evidence raising a suspicion of 
fraud or undue influence on the part of the child, 
the burden of proof to show fraud or undue influ¬ 
ence is on the party attacking the validity of the 
g^ft,®5 especially where it does not appear that the 
gift was improvident.®® Since the parent is pre¬ 
sumed to be the dominant party,®^ the mere exist¬ 
ence of the parental relation raises no presumption 
that the gift was the result of fraud or undue in¬ 
fluence,®® so as to place a burden on the child to 
show that the gift was voluntary and free from 
fraud or tmdue influence.®® However, the presump¬ 


tion that the parent is the dominant party is rebut¬ 
table,*^® and, where the evidence shows that the 
natural control of the parent has ceased, and the 
child has become the dominant party, a presumption 
of fact may arise that the gift was the result of 
fraud or undue influence,and in such a case the 
burden is imposed on the child or those claiming 
under him to show that the transaction was fair, 
equitable, and just.^® However, the reversed rela¬ 
tions of the parent and child must first appear be¬ 
fore this rule can be applied,*^® and, unless the evi¬ 
dence overcomes the presumption of the parent's 
dominance, the child need not prove the fairness of 
the gift.^^ Thus, where it appears from the rela¬ 
tions between the parent and child that an unfair ad¬ 
vantage in the transaction is rendered . probable 
because of the child's fiduciary or confidential re¬ 
lation to the parent in addition to the family rela¬ 
tion,^® or from the parent's mental and physical 


63. Minn.—Claggett v. Clagrgett, 284 
N.W. 363, 204 Minn. 568. 

N.J.—-Doughty V. Dobbin, 158 A. 768, 
109 N.J.Da. 513. 

Pa.—^In re Hand’s Estate, 172 A. 666, 
315 Pa. 238. 

46 C.J. P 1822 note 95. 

Applloatioii to danghter-iitdaw 
The rule as to the presumption of 
the validity of a voluntary gift by a 
father residing with his children ap¬ 
plies to a daughter-in-law.—^North¬ 
ern Trust Co. V. Huber, 118 A. 217, 
274 Pa. 329. 

64. Al€U—Grubbs v. Hawkins, 94 So. 
484, 208 Ala. 349. 

Neb.—Gibson v. Hammang, 88 N.W. 
500, 63 Neb. 349. 

65. Colo.—^Burton v. Burton, 69 P.2d 
807, 100 Colo. 567. 

N.J.—Cluzel V. Brown. 29 A.2d 864, 
138 N.J.Ea. 156—Doughty v. Dob¬ 
bin. 158 A. 768, 109 N.J.Bq. 513. 

Pa.—^In re Hand's Estate, 172 A. 666, 
315 Pa. 238—^Montgomery Trust 
Co. V, Griscom, Com.Pl., 27 Del.Co. 
437. 

46 CJ. p 1322 note 95. 

66. Pa.—Yeakel v. McAtee, 27 A. 
277, 156 Pa. 600. 

67. Ala.—^Lee v. Menefield, 31 So.2d 
681, 249 Ala. 407—^Dowe v. ®^ley, 
90 So. 291, 206 Ala. 421. 

Street of maturity 
As the child matures, and acquires 
experience and independence, the pre¬ 
sumption weakens, and at last ceas¬ 
es.—Cluzel V. Brown, 29 A.2d 864, 
188 N.J.Eq. 166—Peffler v. Roffe, 194 
A. 54i 550, 122 N.JJEki. 510. 

68. TJ.S.-^Popovitch V. Hasperlik, D. 
C.Pa., 70 P.Supp. 376. 

Oal.—Jorgensen v. Dahlslrom, 127 P. 

2d 551, 53 Cal.App.2d 322. 

' Zoweu—^Roller v. Roller, 203 N.W. 41, 
201 Iowa 1077. 

ild.—^Taylor v* Pivec, 181 A. 757, 149 


Md. 526—^Henry v. Leech, 91 A. 
694, 125 Md. 436. 

Neb.—Little v. Curson, 209 N.W. 737, 
114 Neb. 762. 

Okl.—^Flowers v. Flowers, 221 P. 483. 
94 Okl. 134. 

Pa.—^Terhorst v. Porter, Com.Pl., 96 
Pittsb.Leg.J. 877. 

Wyo.—Corpus Jtrris dted in In re 
King’s Estate, 67 P.2d 676, 678, 49 
Wyo, 453. 

46 C.J. p 1322 note 94—28 C.J. p 672 
note 55. 

To set aside gift from a parent to 
a child on ground of undue influ¬ 
ence, court must be satisfied th^ it 
was not the voluntary act of the par¬ 
ent.—Claggett V. Claggett, 284 N.W. 
363, 204 Minn. 568. 

Strong affection between parent and 
child is not sufficient to justify a 
conclusion of undue influence on part 
of child seeking to establish a gift 
from parent.—^In re Randall’s Estate, 
132 P.2d 763, 64 Idaho 629, rehearing 
denied 135 P.2d 299, 64 Idaho 629. 

69. Cal.—Jorgensen v. Dahlstrom, 
127 P.2d 551, 63 CaJ.App.2d 322. 
Iowa.—^Humphrey v. Norwood, 240 N. 

W. 232, 213 Iowa 912. 

N.J.—^In re Pulper’s Estate, 182 A. 

I 834, 99 N.J.Eq. 293.. 

70- Ala.—^Dowe v. Farley, 90 So. 291, 
206 Ala. 421. 

7L N.J.—Peppier v. Roffe, 194 A 
548, 122 N.J.Eq. 510—Slack v. Rees, 
69 A 466, 66 N.J.Eq. 447. 

Effect of age of parent 
As the parent, however, advances 
in years, the condition of dependence 
may be reversed by the hand of time. 
If life draws to a close with a fail¬ 
ing Intelligence and enfeebled frame, 
the parent naturally looks with con¬ 
fidence to a son or daughter for ad¬ 
vice and protection. The p^ent be¬ 
comes the child with the same de¬ 


pendence, overweening confidence and 
implicit acquiescence which had 
made the other in infancy the will¬ 
ing instrument of the parent’s de¬ 
sires.—Cluzel V, Brown, 29 A.2d 864, 
133 N.J.Bq. 166—Peppier v. Roffe, 194 
A 548, 551, 122 N.J.Eq. 510. 

72. Ala.—Dove v. Parley, 90 So. 291, 
206 Ala. 421. 

N.J.—Slack V. Rees, 69 A 466, 66 N. 
J.Bq. 447. 

73. Md.—^Henry v. Leech, 91 A 694, 
128 Md. 436. 

74. Ala,—^DePreese v. Vanderford, 
125 So. 228, 220 Ala. 360—Gibbons 
v. Gibbons, 88 So. 833, 205 Ala. 636. 

75. Cal.—Sparks v. Mendoza, 189 P. 
2d 43, 83 Cal.App.2d 511. 

N.J.—Doughty V. Dobbin, 168 A 768, 
109 N.J.Eq. 613. 

46 C.J. p 1323 note 8. 

Confidential relation' 

(1) Confidential relationship prin¬ 
ciples are much relaxed in cases 
where gift is from parent to child, 
as respects burden of proof.—^Pinn v. 
Finn, 185 A 847, 822 Pa. 196. 

(2) Confidential relation does not 
arise from mere existence of par¬ 
ental relation. 

Ill.—^In re Trapp’s Estate, 269 Dl. 
App. 269. 

Iowa.—^Humphrey v. Norwood, 240 N. 

W. 232. 213 Iowa 912. 

Md.—Snyder v. Hammer, 28 A2d 653, 
180 Md. 690. 

(3) Fact that parent lived with the 
child does not alone create confiden¬ 
tial relation.—^Humphrey v. Norwood, 
240 N.W. 232, 213 Iowa 912. 

(4) Confidential relation does not 
arise from mere intimacy and har¬ 
mony between parent and child In 
living together.—^Taylor v, Piveq, 131 
A 767, 149 Md. 526. . 

(5) that child nursed aged 
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weakness^ due to age or other cause, resulting in 
dependence on, or control by, the child,*^® the gift 
is presumed void or to have been induced by fraud 
or undue influence, and the burden rests on the child 
to show that the gift was the voluntary, intelligent 
act of the donor, and that the transaction was a just 
and fair oneJ^ However, the mere fact that the 
parent was feeble in mind and body, where the cir¬ 
cumstances show that the gift was reasonable and 
natural, is not sufficient to raise a presumption that 
the gift was obtained by fraud or undue influence.^^ 

Unequal distribution of property. The mere fact 
that the distribution of his property made by a par¬ 
ent is not equal between all his children, but gives 
the donee, witli whom the donor is living, a larger 
share, raises no presumption of undue influence.^® 
However, where an aged or enfeebled parent trans¬ 
fers his entire estate to one child, to the exclusion 
of other children dependent on his bounty, the bur¬ 
den is on the donee to show that the gift was made 
freely and voluntarily, and with perfect understand¬ 


ing of the transaction.^® 

Gift from child to parent. It has been held that 
the presumption is in favor of the validity of a 
gift by a child to a parent,^! and that, to set it 
aside, the court must be satisfied that it was not 
the free and voluntary act of the donor.®2 On the 
other hand, it has been held that, where a gift is 
made by a child to a parent before the parental au¬ 
thority or dominion has terminated, it is presumed 
to have been made under parental influence, and to 
be, therefore, invalid and the burden lies on the 
parent to rebut this presumption by showing that 
the child had independent advice or was otherwise 
placed in a position to exercise an independent judg¬ 
ment as to the gift.®^ This rule applies where the 
gift was made shortly after the child reached ma- 

jority.®5 

(2) Admissibility 

The admissibility of evidence to sustain or defeat a 
gift between parent and child Is governed by general rules. 


and sick parent in last illness does 
not alone show confidential relation, 
but the burden of proving that they 
did not deal on equal terms is on the 
party attacking the gift, and. until 
such fact is established, the burden 
Is not on the child to prove that gift 
was fairly obtained.—^Vogan v. Jor¬ 
dan, 92 Pa.Super. 519. 

(6) In Order to establish a confi¬ 
dential relation between child and 
parent, it should appear that a con¬ 
fidence or trust was reposed in child, 
occupying a position of supervision, 
authority, and general direction over 
parent’s business affairs.—In re 
Null’s iCdtate, 153 A. 137, 302 Pa. 64— 
Monongrahela Trust Co. v. Eazimer, 
54 A.2d 841, 161 Pa.Super. 380. 

re. Cal.—Mcffatt v. Lewis, 11 P.2d 
397, 123 Cal.App. 307. 

Iowa.—Roller v. Roller, 203 N.W. 41, 
201 Iowa 1077. 

Ky .—Brewer v. Allhands’ AdmT, 64 
S.W.2d 469, 251 Ky. 178. 

N.J,—Peppier v. Roff^, 194 A. 548, 122 
N.J.Bq. 510. 

46 C.J. p 1322 note 98. 

▼arlable presomptioii; 

Where aged parent lived with 
child, presumption that , child ob¬ 
tained gift by exercise of undue in- 
fiuence varies inversely' with the 
.mental vigor of the parent, and there 
may.be circumstances when the pre¬ 
sumption would be so thin and ne¬ 
bulous as to be driven away by the 
first breath of evidence to the con¬ 
trary.—Brewer V. Allhands’ Adm'r. 
64 S.W.2d 469, 251 Ky. 178. 

77. Ala.—Hollingsworth Vi Rutledge, 
183 So. 656, 236 Ala. 497. 


! CeJ ,—Carleton v. Bonham, 214 P. 503, 
60 Cal.App. 725. 

Idaho.—In re RandaU's Estate, 132 
I P.2d 763. 64 Idaho 629, rehearing 
denied 135 P.2d 299, 64 Idaho 629. 
N.J.—Cluzel V. Brown, 29 A.2d 864, 
133 N.J.Eq. 156—^Peppier v. Roffe, 
194 A- .548, 122 N.J.Bq. 510—Pow¬ 
ers V. Pinnerty, 118 A. 416, 94 NJ*. 
Bq. 193. 

N.T.—In re Brown’s Executor, 226 
N.T.S. 1. 130 Misc. 865, modified 
on other grounds In re Brown’s Es¬ 
tate, 232 N.Y,S. 371, 225 App.Div. 
759, modified on other grounds In 
re Brown’s Will, 169 N.E. 612, 262 
N.Y. 366. 

R.L—Oldham v. Oldham, 192 A. 768, 
58 R.I. 268. 

Wyo.—Corpus Juris quoted in In re 
King’s Estate, 57 P.2d 675, 678, 49 
Wyo. 453. 

46 C.J. p 1322 note 98, p 1323 note 3. 

Iffoutal defidenoy on part of aged 
parent transferring property to ma¬ 
ture child is not necessary to put on 
child burden of proving lack of un¬ 
due influence, deception, and that all 
was fair, open, and voluntary, and 
was understood by parent, since dom¬ 
inant confidential relationship does 
not necessarily require mental defi¬ 
ciency.—^In re Fulper’s Estate,. 132 
A. 834, 99 N.J.Eq. 293. 

Discharge of burden 
A daughter, donee of aged father, 
ahle to transact ordinary business, 
has discharged her burden of es¬ 
tablishing no deception or undue in¬ 
fluence where she shows donor’s de¬ 
sire to convey uninfluenced by her, 
and that she knew nothing of the 
transfer until donor decided to make 
it.—Powers v. Pinnerty, 118 A. 415, 
94 N.J.Eq. 193. 


78. Pa—^Northern Trust Co. v. Hu¬ 
ber, 118 A. 217, 274 Pa 329. 

46 C.J. p 1323 note 99. 

79. U.S.—Towson v. Moore, App.I>. 
a. 19 S.Ct 332, 173 U.S. 17, 43 L. 
Ed. 597. 

WJs.—^Meyer v. Arends, 106 N.W. 676, 
126 Wls. 603. 

80. Cal.—O’Grady v. O’Grady, 18 P. 
2d 373, 129 Cal.App. 237. 

Gift inequitable as to other ohUdTea. 

Where a gift to one of several chil¬ 
dren is prima facie not a just or rea¬ 
sonable disposition of the parent’s 
property, and the age and physical 
condition of the parent, the propor¬ 
tion of the property transferred to 
the whole estate, and the circum¬ 
stances surrounding the gift suggest 
fraud and undue influence, the trans¬ 
action should be closely scrutinized, 
and the burden is on the donee to 
overcome the presumption of undue 
Influence arising from the circum¬ 
stances.—Gibson v. Hammang, 88 N. 
W. 500, 63 Neb. 349. 

81. U.S.—^Towson V. Moore, App.D. 
C., 19 S.Ct 332, 173 U.S. 17, 43 L. 
Ed. 697—Jenkins v. Pye, UistCol., 
12 Pet 241, 9 L.Bd. 1070. 

82. U.S.—Towson v. Moore, App.B. 
a, 19 S.Ct 332, 173 U.S. 17, 43 L. 
Ed. 697—Jenkins v. Pye, DistCoI., 
12 Pet 241, 9 LuBd. 1070. 

83. Okl.—Turner v. Burton, 225 P. 
368, 101 Okl. 251. 

46 O.J. p 1323 note 6. 

84. Okl.—^Turner v. Burton, supra. 

46 C.J. P 1323 note 7. 

86, OkL—^Turner v. Burton, supra. 

46 aJ. p 1323 note 8- 
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In accordance with the rules as to the admissi¬ 
bility of evidence as to gifts, as discussed generally 
in Gifts § 66, the courts will admit any relevant, 
competent, and material evidence tending to sustain 
or defeat a gift between parent and child,^6 but will 
exclude evidence offered on such matter which is in¬ 
competent, irrelevant, or immaterial.^^ Thus, evi¬ 
dence as to the donor’s acts^® and declarations®^ are 
admissible if made at the time the delivery was 
made,^® provided the declarations were made to 
the donee or to some one vrho communicated them to 
him.®i Evidence is also admissible of similar gifts 
of the parent to other children,or of the gen¬ 
eral plan of the parent to lend and not to give prop¬ 
erty to his children under similar circumstances.®® 
On the other hand, it has been held that, for the 
purpose of showing that a loan and not a gift to a 
married daughter was intended, it was not compe¬ 
tent to prove that loans and not gifts had been 
made to other daughters on their marriage.®^ The 
donor’s habits of business are not admissible to fix 
the nature of a transaction as a gift to one child, 
there being no evidence of similar gifts to other 

children.®^ 

Custom, Where there is no direct evidence of a 
gift, evidence of a custom among the class to which 
the parties belonged to make gifts similar to that 
claimed under similar circumstances is not admis¬ 
sible.®® 

Evidence of undue influence should be admitted 
with all reasonable liberality in the exercise of the 


trial court’s sound discretion, because of the diffi¬ 
culty of proof.®'^ Thus, evidence of specific acts 
tending to show the domineering character of the 
child accused of undue influence is admissible.®® 

Acts, relotions, and circumstances of the parties. 
The situation, relation, and circumstances of the 
parent and child and of the subject of the gift may 
be taken into consideration in determining the in¬ 
tention of the parties,®® and evidence of collateral 
incidents and circumstances is admissible where it 
may be of aid in determining the existence of a gift 
between parent and child,i and the limits within 
which such evidence should be received rest in the 
sound discretion of the court.® Thus, evidence of 
the financial condition of the donor is admissible, 
not as direct evidence of a gift between parent and 
child, but as showing the existence of circumstances 
consistent with the intention to make a gift,® or as 
tending to rebut any inference that the gift was 
unnatural or depriv^ the donor of his means of 
support® However, evidence of matters subse¬ 
quent to the transaction are not admissible where 
the intent as manifested at the time of the alleged 
gift is clear.5 

(3) Weight and Sufficiency 

(a) In general 

(b) Proof of elements of gifts 

(c) Fraud and undue influence 

(d) Proof of parol or other gifts of land 

(e) Evidence in rebuttal of presumption 

of gift 


se. Cal.—^Bauer v, Bauer, 100 P.2d 
1070, 83 Cal.App.2d 309, rehearing 
denied 101 P.2d 1117, 88 CalJ^pp.2d 
309. 

Ga.—Milton v. Milton, 162 S.E3. 543, 
174 Ga. 92. 

• 87. Cal.—Hotaling v. Hotaling, 203 
P. 745, 187 Cal. 936. 
better of daimant interested in 
litigation of estate written shortly 
after donor died, as to donor's physi¬ 
cal condition, was incompetent to 
show a gift causa mortis from parent 
to child where there was nothing in 
record showing intent as to gift 
causa mortis, and no evidence of im¬ 
pending illness of parent.—^AUen v. 
Hendrick. 206 P. 733, 104 Or. 202. 
Testimony tending to prejudice jury 
In partition proceedings, where de¬ 
fendant, a daughter, claimed the en¬ 
tire estate as a parol gift from her 
deceased parents, it was error to per¬ 
mit the introduction of testimony 
that she refused to permit her father 
to be buried in a new shirt bought 
for tiiai-. purpose because she thought 
it was too costly, and that she had 
him buried in an old shirt that he 
had owned for some time, such testi¬ 


mony being not material to any Issue 
and of a nature calculated to preju¬ 
dice appellant's rights before the 
jury.—Compton v. Skeeters, Tex.Civ. 
App., 250 S.W. 201. 

88, Ala.—Caldwell v. Pickens, 89 
Ala. 514. 

89. Ala.—Caldwell v. Pickens, supra. 
46 C.J. p 1323 note 12. 

Admissibility of donor's declarations: 

Generally see Evidence § 335. 

On question of grift generally see 
Bvidence § 260. 

9a S.C.—-Watson v. Kennedy, 22 S. 
C-Eq. 1. 

91. S.C.—Watson v. Kennedy, supra. 

98. Cal.—Kennedy v. Bcally, 217 P. 

96, 62 Cal.App. 367. 

46 C.J. p 1323 note 15. 

Evidence of similar acts and trans¬ 
actions generally see Evidence SS 
678-593. 

93. Ga,—^Lockett v. Mims, 27 Ga. 
207. 

46 C.J. p 1323 note 16. 

94. N.C.—Adams v. Hayes, 24 N.C. 
361. 


95. Ga.—^Parker v. Chambers, 24 Ga. 
518. 

96. Mich.—Gilman v. Riopelle, 18 
Mich. 145. 

97. R.I.—^Rhode Island Hospital 
Trust Co. V. Sherman, 185 A. 601, 
56 R.I. 855. 

98. R.I.—^Rhode Island Hospital 
Trust Co. y. Sherman, supra. 

99. Cal.—Jean v. Jean, 277 P. 813, 
207 Cal. 116. 

Ga.—Milton v. Milton, 162 S.E. 543, 
174 Ga. 92. 

Mich.—Burke v. Burke, 185 N.W. 823, 
217 Mich. 195. 

1. Minn.—^B 3 Tron v. Popham, 218 N. 
W. 163, 174 Minn. 61. 

a. Minn.—^Byron v. Popham, supra. 

3. Tex.—^Ellsworth v. Ellsworth, 
ClVwApp., 151 S.W.2d 628, error re¬ 
fused. 

4. Cal.—Kennedy y. Scally, 217 P. 
96, 62 Cal.App. 637. 

5. IT.S.—Mahan v. Plank, aCLADl., 
289 F. 722, 

Pa,—re Chappie's Estate, 2 A.2d 
719, 382 Pa^ 168, 121 A.Ii.B. 422. 
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(a) In General 

A gift between a parent and a child must be estab¬ 
lished by clear and convincing evidence, although less 
positive and unequivocal proof is required to establish a 
gift from parent to child than as between persons not 
so related. 

It has been held that in order to sustain a gift 
between a parent and a child the evidence must 
be clear and convincing,® or, as has been variously 
stated, clear, convincing, and unequivocal or 
clear, convincing, strong, and satisfactory,® and that 
one claiming a gift between parent and child must 
prove the gift by at least a preponderance of the 
evidence.® However, in accordance with the rule 
that the weight and sufficiency of the evidence to 
sustain a gift are affected by the relationship of 


§ 60 

the parties, as discussed generally in Gifts § 67 c, 
less positive and unequivocal proof is required to 
establish the gift from a parent to a child than as 
between persons not so related^® and in cases where 
there is no suggestion of fraud or undue influence 
very slight evidence will suffice.^^ However, this 
rule does not always apply,as in a case where the 
child stands in a fiduciary relation to the parent,, 
and has access to, and control over, his property.^* 

Whether or not a gift between a parent and a 
child has been made is, in the final analysis, depend¬ 
ent on the facts and circumstances of the particu¬ 
lar case,^^ and, in the application of general prin¬ 
ciples, the courts have held particular evidence suffi¬ 
cient to show a gift,^® such as the gift of a bank de¬ 
posit,^® or have held particular evidence sufficient 


a. TT.J.—^Peppier v. Roffe, 194 A. 648, 
122 N'.J.Bq. 610. 

N.T.—^In re Brown’s Executor, 226 
N.Y.S. 1, 130 Misc. 866, modified on 
other srrounds In re Brown’s Es¬ 
tate, 232 N.Y.S. 371, 225 App.Div. 
759, modified on other srrounds In 
re Brown’s Will, 169 N.E. 612, 262 
N.Y. 366. 

7. W.Va.—^Hamer v. Hamer, 177 S. 
E. 286, 115 W.Va. 467. 

8. N.Y.—^In re Hauber’s Estate, 244 
N.Y.S. 343, 186 Misc. 798. 

9m U.S.—Speaker v. Keating, D.C.N. 
Y., 36 P.Supp. 666, reversed on 
other grounds, C.C.A., 122 F.2d 706. 
N.Y.—In re Hauber’s Estate, 244 N. 

Y.S. 343, 136 Misc. 798. 
la Pa.—^In re Brown’s Estate, 22 A. 
2d 821, 343 Pa. 230—In re Kauf- 
mann’s Estate, 127 A. 133, 281 Pa. 
619—^Reynolds v. Maust, 16 A.2d 
863, 142 Pa.Super. 109—^In re 

Adams* Estate, 12 A.2d 466, 139 Pa. 
Super. 612—^In re McLaughlin’s Es¬ 
tate, 14 Pa.Dlst ACo. 666. 

46 aj. p 1324 note 24. 

11. Mich.—Campbell v. Sech, 119 N. 
W. 922. 166 Mich. 634. 

46 aj. p 1324 note 26. 

12. N.Y.—^Beaver v. Beaver, 22 N.R 
940, 117 N.Y. 421, 15 Am.S.R. 631, 
6 L.R.A. 403. 

46 aJ. p 1324 note 26. 

13. Mich.—C€unpbell v. Sech, 119 N. 
W. 922, 155 Mich. 684—Snyder v. 
Snyder, 92 N.W. 363, 131 Mich. 668. 

14. Mich.—Ruch V. First Nat. Bank 
of Three Rivers. 89 N.W.2d 240, 
326 Mich. 52. 

15. Oal.—Robinson v. HoaJton, 2 P. 
2d 844, 213 Cal. 870—Weakley v. 
Melton, 207 P. 628, 189 Cal. 44— 
Jorgensen v. Dahlstrom, 127 P.2d 
651, 53 CaLApp.2d 322—Skellenger 
V. England, 253 P. 191, 81 CaI.App. 
176. 

Iowa.—^Humphrey v. Norwood, 240 
N.W. 232, 213 Iowa 912. 


Kan.—^Beebee v. Peterson. 286 P. 616, 
130 Kan. 14. 

La.—Succession of Melancon, 119 So. 
28. 167 La. 221. 

Mass.—^Ryder v. Donovan, 186 N.E. 

478, 282 Mass. 651. 

Mich.—^Ruch v. First Nat. Bank of 
Three Rivers. 39 N.W.2d 240, 326 
Mich. 62—^Burke v. Burke, 185 N. 
W. 823, 217 Mich. 196. 

N.Y.—Zinovoy v. Lieberman, 292 N. 
Y.S. 440, 249 App.Div. 388—In re 
Brown’s Executor, 226 N.Y.S. 1, 180 
Misc. 866, modified In re Brown’s 
Estate, 282 N.Y.S. 371, 225 App.Div. 
759, modified In re Brown’s Will, 
169 N.E. 612, 252 N.Y. 366. 

Okl.—^Turner v. Burton, 225 P. 368, 
101 Okl. 251. 

Pa.—^In re Yeager’s Estate, 117 A. 67, 
273 Pa. 369—^In re McLaughlin’s 
Estate, 14 Pa.Dist. & Co. 666. 

W.Va.—Waugh v, Richardson, 147 S. 

E. 17, 107 W.Va. 43. 

46 C.J. p 1324 note 28 [a]. 

Taac return 

Fact that parent, after alleged gift 
to child, returned property for taxes 
as his own, did not conclusively 
show invalidity of gift.—^Robinson v. 
Hoalton, 2 P.2d 844, 213 Cal. 370. 
Bwidence held suAoient to bhow oom^ 
X»etenoy 

Cal.—Jorgensen v. Dahlstrom, 127 P. 

2d 651, 58 Cal.App.2d 322. 

Colo.—^Burton v. Burton, 69 P.2d 307, 
100 Colo. 567. 

Evidence held sufficient to show 
donor’s Incompetency 
Mich.—Grand Rapids Trust Co. v. 
Bellows, 196 N.W. 66, 224 Mich. 
604. 

Wash.—^Treadwell v. Treadwell, 38 
P.2d 876, 180 Wash. 68. 

Evidence held insufficient to show 
donor’s mental inooxnpetency 
Iowa.—^Mastain v. Butschy, 276 N.W. 
79, 224 Iowa 68. 

16. Ark.—Liehman v. Broyles, 245 S. 
W. 24, 155 Ark. 693. 
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Cal.—Jorgensen v. Dahlstrom, 127 P. 

2d 651, 63 Cal.App.2d 822. 

Idaho.—^In re Randall’s Estate, 132 
P.2d 763, 64 Idaho 629, rehearing 
denied 135 P.2d 299, 64 Idaho 629. 
Mich.—^Ruch v. First Nat. Bank of 
Three Rivers, 39 N.W.2d 240, 326 
Mich. 52. 

N.J.—Hickey v. Kahl, 19 A.2d 33, 129 
N.J.Bq. 233. 

N.Y.—^In re Lounsberrsr’s Estate, 234 
N.Y.S. 680, 226 App.Div. 291—In re 
White’s Estate, 266 N.Y.a 765, 148 
Misc. 740. 

R.I.—Tabor v. Tabor. 67 A.2d 735, 73 
R.I. 491. 

Utah.—Olson v. Scott, 210 P. 987, 61 
Utah 42. 

Wash.—Old Nat. Bank & Union 
Trust Co. V. Kendall, 126 P.2d 603. 
14 Wash.2d 19. 

Certifioates of deposit 

(1) Generally. 

Ala.—^Earnest v. Earnest, 167 So. 885, 
26 Ala.App. 260. 

Iowa—Andrew v. Citizens’ State 
Bank of Eagle Grova 216 N.W. 12, 
205 Iowa 237. 

(2) Certificates indorsed to chil¬ 
dren individually.—^In re Randall’s 
Estate, 132 P.2d 768, 64 Idaho 629, 
rehearing denied 136 P.2d 299, 64 Ida¬ 
ho 629. 

(3) Alleged admission of deceased 
infant to government’s agent search¬ 
ing for proof of tax evasions that 
certificates of deposit had been 
bought for father was held insuffi¬ 
cient to overcome positive proof of 
gift from father.—^Bankers* Trust 
Co. v. Bank of Rockville Center 
Trust Co., 168 A. 733. 114 N.JJB3Q. 
391, 89 A.L.R. 697. 

Time of assertioiL of gift 

Fact that child, who was named 
as executrix did not inform one who 
was named as executor, or executor’s 
attorney, that savings bank books 
in name of deceased in trust for 
child had been given to child by de¬ 
ceased, until several days after they 
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to show the gift of money,or a chattel,in¬ 
come,!^ a life insurance policy ,20 securities ,21 or to 
show a remission of an indebtedness as a gift to the 
debtor .22 

On the other hand, where it failed to comply with 


the requirements imposed as to the proof necessary 
to show a gift, the evidence in particular cases has 
been held insufficient to establish a gift,23 such as 
the gift of a bank deposit ;24 or to establish a gift 
of money,25 to establish the gift of an automo- 


were placed In safe deposit box, was 
of slight moment in passing on Ques> 
tion whether deceased had made a 
gift of the savings accounts to child. 
—Hickey v. Kahl, 19 A.2d 33, 129 N. 
XEq. 233. 

17. Ark.—^Bryant v. Parker, 66 •S.W. 
2d 1061, 188 Ark. 598. 

Cal.—^Mercantile Trust Co. v. Reay, 
274 P. 401, 96 Cal.App. 568. 

Kan.—Saxon v. Linscott, 255 P. 50, 
123 Kan. 374. 

Mich.—^Burke v. Biirke, 185 N.W, 823. 
217 Mich. 195. 

N.T.—In re Jaeger, 10 N.T.S.2d 101, 
256 App.Div. 963. 

Nev.—^Richards v. Steele, 99 P.2d 641. 
60 Nev. 66, rehearing denied 100 
P.2d 72, 60 Nev. 66. 

Okl.—Cave v. Wall, 78 P.2d 407, 182 
Okl. 461. 

Pa.—^In re Wllhide’s Estate, 99 Pa. 
Super. 105. 

Wyo.—^In re King's Estate, 57 P.2d 
675, 49 Wyo. 463. 

18. Mich.—^Patchel v. Thompson's 
Estate, 193 N.W. 852, 223 Mich. 361. 

Jewelry and predons stones 
HI.—In re Asnbeck’s Estate, 31 N.E. 

2d 326, 308 I11.APP. 326. 

N.T.—In re Woodin's Estate, 36 N.T. 
S.2d 448. 

19- Or.—In re Stafford's Estate, 49 
P.2d 379, 161 Or. 306. 

20. Neb.—Smith v. Pacific Mut. Life 
Ins. Co. of California, 265 N.W. | 
534, 130 Neb. 501. 

Or.—Grosz v. Grosz, 50 P.2d 119, 151 
Or. 438. 

21- N.C.—Bail v. Heath, 174 S,E. 
818, 206 N.a 463. 

Utah.—^Harrington v. Inter-State Fi¬ 
delity Building & Loan Ass'n, 63 
P.2d 677, 91 Utah 74, 

Bonds 

Cal.—^Bauer v. Bauer, 100 P.2d 1070, 
38 Cal.App.2d 309, rehearing denied 
101 P.2d 1117, 88 CalJlpp.2d 309. 
Kem.—^Beebee v. Peterson, 286 P. 616, 
130 Kan. 14. 

Pa.—^Reynolds v. Maust, 15 A.2d 853, 
142 Pa.Super. 109—^Delucantonia v. 
Deluca» iCom.Pl., 36 LuzXieg.Reg. 
49. 

Corporate stock 

Ill.—O'Malley v. O'Malley, 5 N.B.2d 
253, 287 I11.APP. 626—Harris v. 
Harris, 222 Ill.App. 164. 

Ma—St. Louis Union Trust Co. v. 
Busch, 145 S.W.2d 426, 346 Mo. 
1237. 

N.T.—In re Berardini's Will, 264 N. 
Y.S. 479, 238 App.Dlv. 433, affirmed 
In re Berardinl, 189 N.E. 730, 263 
N.T- 627. 


Pa—^In re Vanlandingham's Estate, 
Orph., 85 Pittsb.Leg.J. 745, 51 York 
Co. 125. 

S.C.—Copeland v. Craig, 8 S.E.2d 858, 
193 S.C. 484. 

Tex.—^Ellsworth v. Ellsworth, Civ. 

App., 151 S.W.2d 628, error refused. 
Wyo.—In re King's Estate, 67 P.2d 
675, 49 Wyo. 453. 

Notes 

Ky.—^York's Ancillary Adm’r v. 
Bromley, 151 S.W.2d 28, 286 Ky. 
533. 

N.Y.—In re Ray's Will, 245 N.Y.S. 

626, 138 Misc. 330. 

Tenn.—Wilson v. Wilson, 267 S.W. 
864, 151 Tenn. 486. 

22. Neb.—^Langenberg v. Xangen- 
berg. 5 N.W.2d 138, 141 Neb. 837. 

Wash.—Compton v. Westerman, 273 
P. 624, 160 Wash. 391. 

Burning evidence of indebtedness 
i Proof that parent had handed evi- 
I dences of indebtedness to third per- 
' son to hand to child and had told 
i the latter to burn them constituted 
' sufficient evidence of remission of 
indebtedness as a gift to the child.— 
Langenberg v. Langenberg, 5 N.W.2d 
188, 141 Neb. 837. 

23. U.S.—In re Merz, C.aA.N.Y., 46 
F.2d 558. 

Ala—^East v. Karter, 144 So. 26, 225 
Ala 556. 

Cal.—^Azevedo v. Azevedo, 36 P.2d 
1078, 1 Cal.App.2d 504. 

Mich.—Johnson v. Douglas, 274 N.W. 
780, 281 Mich. 247. 

N.J,—Peppier v. Roffe, 194 A. 648, 
122 N.J.Eq. 510. 

Wash.—^In re Hopffgarten's Estate, 
69 P.2d 298. 186 Wash. 546. 

W.Va—Harner v. Harner, 177 S.B. 

286, 116 W.Va 467, 

46 C.J. p 1324 note 29 [a], 

24. Ariz.—McNabb v. Fisher, 299 P. 
679. 38 Ariz. 288. 

Md.—^Pomerantz v. Pomerantz, 19 A. 

2d 713, 179 Md. 436. 

N.J.—Selser v. Jester, 23 A.2d 602, 
131 N.J.E<i. 57—^Hudson Trust Co. 
V. Murphy, 178 A. 366; 13 N.J.Misc. 
376. 

N.Y.—^In re Gentry's Estate, 249 N. 
Y.S. 296, 139 Misc. 759—In re 
Akin's Estate, 223 N.Y.S. 812, 129 
Misc. 840, affirmed 224 N.Y.S. 748, 
222 App.Div. 710, affirmed 161 N.E. 
471, 248 N.Y. 202—In re Lewis' 
Estata 205 N.Y.S. 365, 123 Misc. 
115. 

R.L—Old Colony Co-op. Bank v. 

Burger, 7 A.2d 725, 68 B.L 223. 

Vaj—^Matthews v. Hanson, 134 SiEl 
668, 145 Va 614. | 
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Certmcates of deposit 

(1) Generally. 

Iowa—Roller v. Roller, 208 N.W. 41 
201 Iowa 1077. 

Tex.—Schelb v. Sparenberg, CivJlpp., 
Ill S.W.2d 324, affirmed 124 S.W. 
2d 322, 133 Tex. 17. 

(2) Certificates indorsed to chil¬ 
dren jointly.—In re Randall's Estate, 
132 P.2d 763, 64 Idaho 629, rehearing 
denied 135 P.2d 299, 64 Idaho 629. 
Checks 

i (1) Generally. 

N.Y,—In re Brown's Ex'r, 226 N.Y.S. 
1, 130 Misc. 865, modified In re 
Brown's Estate, 232 N.Y.S. 371, 226 
App.Div. 759, modified In re 
Brown's Will, 169 N.E. 612,. 252 N. 
Y. 366. 

Tex.—Schelb v. Sparenberg, Civ.App,, 
111 S.W.2d 324, affirmed 124 S.W. 
2d 322, 133 Tex. 17. 

(2) Indorsement of check is not 
evidence of gift thereof where par¬ 
ent had to indorse check in order to 
cash It.—In re Eicher's Estata 167 
A. 466, 109 PaSuper. 393. 

By-laws of bank in which deposit 
was made by father in name of 
minor daughter, subject to order of 
father, provided parents could make 
deposits for children and, if desired, 
could make deposits subject to con¬ 
trol of parents or another person as 
they might designata was not au¬ 
thority to uphold deposits as a com¬ 
plete and valid gift inter vivoa 
where other evidence was to the con¬ 
trary.—^Pomerantz v. Pomerantz, 19 
A.2d 713, 179 Md. 486. 

Barm arking of <*special aoooimt'’ 
on check claimed as gift by payee- 
son from drawer-father tended to 
show that check was neither pay¬ 
ment of debt nor gift nor loan, but 
was to be applied by payee to use 
of maker.—^In re Brown's Ex'r, 226 
N.Y.S. 1, 130 Misc. 866, modified on 
other grounds In re Brown's Estate, 
232 N.Y.S. 871, 225 App.Div. 769, 
modified on other grounds In re 
Brown's Will, 169 N.B. 612, ^62 N.Y. 
366. 

25. Ark.—^Yancy v. Newtbxi, 136 S. 
W.2d 1021, 199 Ark. 1070—Oark v. 
Clark, 86 S.W.2d 937, 191 Ark. 461. 
Fla.—^Hodges v. Atlantic Nat. Bank 
of Jacksonville, 184 So. 875, 134 
Fla. 702. 

Ky,—Miller v. Tennessee Chemical 
Co., 64 S.W.2d 437, 261 Ky. 30. 
La.—Succession of Quihn, 164 So. 
781, 183 La. 727. 

Md.-^Walklihg v. Walkllng, 159 A- 
264^ 162 Md- 188. 
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bile,26 or to establish the gift of jewelry and pre¬ 
cious stones,27 rents,26 securities,26 or to show the 
remission of a debt by way of a gift to the debtor.20 

Possession as proof. The mere possession of the 
property by the donee is not sufficient evidence 
of a gift between parent and child, for this may be 
consistent with a mere custody or agency nor 
does the fact that the subject matter of the alleged 
gift was in the possession of the donor necessarily 
preclude a finding that the evidence is sufficient to 
show a gift thereof.22 The mere possession by one 
claiming property as a gift after the death of the 
donor is insufficient to prove a gift,23 especially 


where the person claiming property as a gift stands 
in a fiduciary or confidential relationship toward the 
alleged donor and has access to his property.®^ 

(b) Proof of Elements of Gifts 

In order to sustain a gift between a parent and child, 
the claimant must show by satisfactory evidence the 
requisite intent, delivery, and acceptance, although less 
positive and equivocal evidence is required to establish 
the intent and delivery of a gift from a parent to a child 
than as between persons not so related. 

In order to sustain a gift between parent and 
child, claimant must show by satisfactory evidence 
the requisite intent, 25 a delivery of the subject mat¬ 
ter of the gift,26 and the donee's acceptance there- 


Miss.—Smith v. Taylor, 184 So. 423. 
183 Miss. S42. 

N.J.—Hickey v. Kahl, 19 A.2d 33, 129 
N.J.Ba. 233. 

N.Y.—In re Hauber’s Estate, 244 N. 

T.S. 343. 138 Misc. 798. 

Pa.—In re Simmons’ Estate, 185 A. 

871, 122 Pa.Super. 206. 

R.I.—Miller v. Miller, 195 A. 406. 69 
R.I. 316. 

V'a.—Bransom v. Bransom, 144 S.E. 
613, 151 Va. 608. 

2$. N.Y.—^In re Malone’s Estate, 218 
N.Y.S, 382, 128 Misc. 288. 

Pa.—In re Brown’s Estate, 22 A.2d 
821, 343 Pa. 230. 

27. Pa.—^In re Moore’s Estate, 177 
A. 333, 117 Pa.Super. 82. 

28. Mass.—^Murphy v. Smith, 195 N. 
E. 912, 291 Mass. 93*. 

29. Cal,—^Blrney v. Blrney, 18 P,2d 
672, 217 Cal. 3^3. 

Mass.—^Rock v. Rock, 33 N.E.2d 973, 
309 Mass. 44. 

Wash.—^Din^ley v. Robinson, 270 P. 
1018, 149 Wash. 301—Vlningr v. 
Butler, 244 P. 961, 138 Wash. 646. 
Bonds 

Ill.—In re Gonnella's Estate, 2 N,B. 

2d 568, 284 IlLApp. 645. 

Tenn.—^Lenow v. Bank of Commerce 
& Trust Co„ 4 Tenn.App. 218, 
Corporate stook 

Ala.—^Hudgens v. Tillman, 151 So. 
863, 227 Ala. 672. 

Hotaling v. Hotaling, 203 P. 
745, 187 Cal. 696—Wells Fargo 
Bank & Union Trust Co, v. Prey, 
282 P. 995, 102 Cal.App. 264. 

Minn.—Owens, v^ Owens, 292 N.W. 

89, 207 Minn. 489. 

Mo.—Trautz v. Lemp, 46 S.W.2d 135, 
329 Mo. 680. 

N.J.—Peppier v. Roffe, 194. A. 648, 
122 !N’.J,Bq. 610—^Hudson Trust Co. 
V. Murphy, 178 A. 866, 13 N.J.Mlsc. 
376. 

Okl,—^Frazier v. Oklahoma Gas & 
Electric Co., 63 P.2d 11» 178, Okl. 
612. 

■Pa.—In re B:aufmann*8 Estate, 127 
A. 133, 281'Pa. 619. 

"Tenn.—0’Bri4n v. Waggoner, 96 S.W. 
2d 1.7Q, ^0 Tenn.App, 145. 


Botes 

Pa.—In re Kaufmann’s Estate, 127 
A. 133, 281 Pa. 519—In re Mearkle’s 
Estate, 194 A. 756, 129 PaJSuper. 
93. 

30. Ky.—Ratliff v. Ratliff, 141 S.W. 
2d 566, 283 Ky. 418. 

Mich.—Clemens v. Gibbs, 6 N‘.W.2d 
730, 303 Mich. 417. 

Neb.—^Ralston v. Marget, 293 N.W. 
124, 138 Neb. 358. 

31. Ky,—York’s Ancillary Adm’r v. 
Bromley, 161 S.W.2d 28, 286 Ky. 
533. 

N.Y.—^In re Brown’s Executor, 226 
N.Y.S. 1. 130 Misc. 865, modified In 
re Brown’s Estate, 232 N.Y.S. 871, 

I 225 App.Div. 759, modified In re 
Brown’s Will, 169 N.E. 612, 252 N. 
Y. 366. 

Pa.—In re Brown’s Estate, 22 A.2d 
821, 343 Pa. 230. 

32. Tenn.—Chandler v. Roddy, 43 S. 
W.2d 397, 163 Tenn. 338. 

33. N.Y.—in re Brown’s Executor, 
226 N.Y.S. 1, 130 Misc. 865, modified 
on other grounds In re Brown’s Es¬ 
tate, 232 N.Y.S. 371, 225 App.Div. 
759, modified on other grounds In 
re Brown’s wm, 169 N.E, 612, 262 
N.Y. 366. 

34. Colo,—^Baer v. Baer, 128 P.2d 
478, 109 Colo. 545. 

N.Y.—^In re Brown’s Executor, 226 N. 
Y.S. 1, 130 Misc. 865, modified on 
other grounds In re Brown’s Es¬ 
tate, 232 N.Y.S.- 371, 225 App.Div. 
759, modified on other grounds In 
re Brown’s Will, 169 N.E. 612, 262 
N.Y. .366. 

^ Idaho.—^In re Randall’s Estate, 
132.P,2d 763, 64 Idaho 629, rehear¬ 
ing denied 135 P.2d 299,. 64 Idaho 
529. 

Pa.—^In re Chappie’s Estate, 2 A.2d 
719, 932 Pa. 168, 121 A.L..iR. 42. 

Svidenoe held 6iiflloien.t to Show in¬ 
tent 

U.S.—Speaker v. Keating, D.C.N.Yi, 
86 F.Supp. 656, reversed oh other 
grounds C.C.A., i22 F.2d 706. 

Cal.—<Iean v. Jean, 277 P, 313, 207 
.Cal. 115. ' 

Del.—^Kosciuszko Bldg, d: Doan 

Ass’n V. Kimzan, 50 A.2d 786. 
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R.I.—^Sullivan v, Cartwright, 167 A. 
132. 

Bvidence held InsniBolent to Show in¬ 
tent 

Iowa.—^Woodward v. Woodward, 268 
N.W. 540, 222 Iowa 145. 

N.J.—Selser v. Jester, 23 A.2d 602, 
131 N.J.Eq. 57—^Besson v. Stevens, 
120 A. 640, 94 N.J.Bq. 649. 

Pa.—^In re Etcher’s Estate, 167 A. 

466, 109 Pa.Super. 393. 

R.I.—^Bagley v. Page, 189 A. 89, 67 
R.I. 186. 

Mere right to draw money from 
bank does not of itself evidence in¬ 
tention to make a present gift and 
so evidence of addition of child’s 
name to parent’s bank account with 
permission to withdraw money Is in¬ 
sufficient to show gift.—^In re Zell- 
ner’s Estate, 172 A. 715, 316 Pa. 202w 
Xnferenoe from oondnot 
The fact that parent who opened 
savings accounts in bank in his name 
in trust for his child, made no with¬ 
drawals therefrom was evidence that 
he had a donative intention, espe¬ 
cially when he maintained other sav¬ 
ings accounts in his individual name 
from which he made withdrawals for 
his own use.—^Hickey v. Kahl, 19 A. 
2d 33, 129 N.J.Eq. 233. 

36. Pa.—In re Chappie’s Estate, 2 
A.2d 719, 332 Pa. 168, 121 A.LuR. 42. 
Svidence held BTiiacie3it to show de¬ 
livery 

Cal.—^Jean v. Jean, 277 P. 313, 207 
Cal. 115. 

N.Y.—-in re Brown’s Estate, 232 N. 
Y.S. 371, 225.App.Div. 769, modified 
on other grounds In re Brown’s 
Will. 169 N.B. 612, 262 N.Y. 366. 
Evidence held Insnffloient to Show de¬ 
livery 

Arlz.—^McNabb v. Fisher, 299 P. 679, 
88 Arlz. 288. 

Ky.—Combs v. Roark’s Adm’r, 299 S. 

W. 676, 221 Ky. 679: 

N.J.—Peppier v. Roffe,' 194 A. 648, 
122 N.J.Bq. 619—Reiley v.- Fulper, 
115 A. 661, 93 N.J.Baw lit. . 

PSi.—^In'^ re Brown’s Estate, 22 A.2d 
821, 348 Pa. 280. i : 

Wash.—^Vlning t. IButler, 244 P. 961, 
138 Wash. 646^ 
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of.^^ However, in accordance with the general 
rule that the weight and sufficiency of the evidence 
to sustain a gift is affected by the relationship of 
the parties, less positive and equivocal proof is re¬ 
quired to establish the requisite intent,or delivery 
of the subject matter,^^ of a gift from a parent to a 
child than as between persons not so related, and 
in cases where there is no suggestion of fraud or 
undue influence very slight evidence will suffice;^® 
but that rule does not apply to a case w’here the 
child stands in a fiduciary relation to the parent, and 
has access to and control over his property.^^ 

(c) Fraud and Undue Influence 

It Is necessary to prove fraud and undue Influence 
Invalidating a gift between parent and child by clear 
and convincing evidence, but, where the circumstances 
are sufficient to raise a presumption of undue influence, 
clear and convincing evidence will be required to show 
the absence of fraud or undue influence. 

Where one has the burden of proving fraud or 
tmdue influence invalidating a gift between a par¬ 


ent and a child, he must do so by clear and convinc¬ 
ing evidence.^2 xhe mere fact that a gift by the 
parent to a child comprises nearly the whole of 
the donor’s estate to the exclusion of other chil¬ 
dren has been held insufficient to prove undue influ¬ 
ence,|)ut such a gift may, in conjunction with 
other circumstances, be sufficient to show undue in¬ 
fluence, invalidating the gift.^^ Where undue in¬ 
fluence is shown, the existence of a fiduciary rela¬ 
tion between the parent and the child is unneces¬ 
sary to set aside the gift and is immaterial>5 Ju 
order to raise a presumption of fraud and undue in¬ 
fluence from the confidential relation, the evidence 
tending to sustain such a relation must be certain,^® 
and cannot arise from suspicion or from infrequent 
or unrelated acts,^*^ but, where the relationship of 
the parties is confidential and the child is the dom¬ 
inant party, clear and convincing evidence will be 
required to show the absence of fraud or undue in¬ 
fluence and to sustain the validity of the alleged 
gift^® 


Wbere no delivery Is shown, facts 
should be carefully scrutinized, 
where donations from parent to child 
were made.—^In re Brown’s Executor, 
226 N.T.S. 1, 130 Misc. 866, modified 
on other grounds In re Brown's Es¬ 
tate, 232 N.Y.S. 371, 225 App.Div. 759, 
modified on other grounds In re 
Brown’s Will, 169 N.B. 612, 262 N.T. 
366. 

Srlsut faoie evidexioe of delivery 
Notation of transfer of stock on 
corporation’s books by issuance of 
new certificates makes prima facie 
case of transfer and delivery neces¬ 
sary to gift of stock to children.— 
Jean v. Jean. 277 P. 318, 207 Cal, 115. 
vmttea admissions of donor 

Indorsement by parent on envelope 
containing personal property which 
is subject of alleged gift, that per¬ 
sonalty is property of child estab¬ 
lished a gift, and no other support¬ 
ing proof was necessary, since such 
written admissions evidenced deliv¬ 
ery as well as intention to give,— 
In re Woodin’s Estate, 36 N.T.S,2d 
448, 

37. Bvldenoe held snAoient to bhow 
aooeptanoe 

Ga.—^Underwood v. Underwood, 159 
SJS. 725, 43 GaJLpp. 643. 

—York’s Ancillary Adm'r v. 
Bromley. 151 S.W.2d 28, 286 Ky. 
533. 

Svldenoe held Insnfflolent to show 
aooeptanoe 

Iowa.—Woodward v. Woodward, 268 
N.W. 640, 222 Iowa 145. 

38. Pa.—^In re Chappie’s Estate, 2 
A.2d 719, 332 Pa. 168, 121 A.L.R. 
422—‘In re Mearkle's Estate, 194 
A. 756, 129 Pa.Super. 93—Vogan v. 
Jordan, 92 Pa.3aper. 519. 

39. Colo.—Corpus Juris guoted in 


Baer v. Baer, 128 P.2d 478, 479, 
109 Colo. 545. 

IJich.—Buch V. First Nat. Bank of 
Three Rivers, 39 N.W.2d 240, 826 
Mich. 52. 

N.J.—Cluzel V. Brown, 24 A.2d 382, 
131 N.J.Ba. 129, reversed on other 
grounds 29 A.2d 864, 133 N.J.Eq. 
156—^Bankers' Trust Co. v. Bank 
of Rockville Center Trust Co., 168 
A. 733, 114 N.J.EQ, 391, 89 A.L.R. 
697 

28 C.J. p 678 note 53. 

40. Al€L—Corpus Juris cited in 
Earnest v. Earnest, 157 So. 885, 
886, 26 AlaA.pp. 260. 

Colo.—Corpus Juris guoted in Baer 
V. Baer, 128 P.2d 478, 479, 109 Colo. 
545. 

Mich.—^Ruch v. First Nat. Bank of 
Three Rivers, 39 'N.W.2d 240, 326 
Mich. 52. 

N.J.—Cluzel V. Brown, 24 A.2d 383, 
131 N.J.Bq. 129, reversed on other 
grounds 29 A.2d 864, 133 N.J.Eq. 
156—^Bankers’ Trust Co. v. Bank of 
Rockville Center Trust Co., 168 A. 
733, 114 N.J.Eq. 391, 89 A.L.R. 697. 
28 C.J. p 678 note 54. 

41. Colo.—Corpus Juris guoted in 
Baer v. Baer, 128 P.2d 478, 479, 
109 Colo. 545. 

N.Y.—^In .re Brown’s Executor, 226 
N.Y.S. 1. iso Misc. 866, modified In 
re Brown’s Estate, 232 N.Y.S. 371, 
225 AppJ>iv. 759, modified In re 
Brown’s WUl, 169 N.E. 612, 252 N. 
Y. 366. 

28 C.J. p 678 note 55. 

42. N.C.—Winner v. Winner, 23 S. 
E.2d 251, 222 N.C. 414. 

Bvidenoe held sufficient. 

N.Y.—In re Hauber’s Estate, 244 N. 

Y.S. 343, 136 Misc. 798. 

Tex.—Schelb v. Sparenberg, Civ. 
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App., Ill S.W.2d 324, affirmed 124 
S.W.2d 322, 133 Tex. 17. 

Bvidenoe held insufficient 
Colo.—^Burton v. Burton, 69 P.2d 307, 
100 Colo. 567. 

Ky.—^Brewer v. Allhands’ Adm’r, 64 
S.W.2d 469, 251 Ky. 178. 

N.J.—Hutchinson v. Cdnkling, 162 A. 

755, 111 N.J.Ea. 471. 

Va.—Sawyer v. Matthews, 184 S.E. 

238, 166 Va. 177. 

46 C.J. p 1324 note 29 [b]. 

Bvidenoe held sufficient to show ab¬ 
sence of undue influence 
Cal.—Jorgensen v. Dahlstrom, 127 P. 

2d 551, 53 CaI.App.2d 322. 

N.J.—^In re Curley’s Estate, 25 A.2d 
924, 131 N.J.Bg. 460. 

N.a—Winner v. Winner, 28 S.B.2d 
251, 222 N.C. 414. 

43. Md.—^Taylor v. Pivec, 131 A. 
757, 149 Md. 526. 

44. Neb.—Holtman v. Lallman, 239 
N.W. 820, 122 Neb. 183. 

45. Pa.—^In re Null’s Estate, 168 A. 
137, 802 Pa. 64. 

46. Pa.—^In re Null’s Estate, supra. 
Evidence held sufficient 

Idaho.—^In re Randall’s Estate, 132 
P.2d 768, 64 Idaho 629, rehearing 
denied 135 P.2d 299, 64 Idaho 629. 
Bvidence held insufficient 
Iow€L—^Humphrey v. Norwood, 240 
N.M. 232, 213 Iowa 912. 

Pa.—^In re Null’s Estate, 153 A. 137, 
302 Pa. 64. 

47. Pa.—In re Null's Estate, supra. 

48. Idaho.—^In re Randall’s Estate, 
132 P.2d 763, 64 Idaho 629, rehear¬ 
ing denied 135 P.2d 299, 64 Idaho 
629. 
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(d) Proof of Parol or Other Gifts of Land 

General rules govern the weight and sufficiency of 
evidence to show a gift of land between parent and 
chlldy and, where the claim is of a gift by parole, the 
courts require clear, convincing, positive, and unambigu¬ 
ous proof, some courts requiring proof beyond a reason¬ 
able doubt but others regarding a preponderance of evi¬ 
dence as sufficient to establish a parol gift. 


General rules as to the weight and sufficiency of 
evidence to show a gift between parent and child 
apply to gifts of land,^^ such as a gift evidenced 
by a deed.5<^ Where the alleged gift is by parole, 
the evidence must be dear, convincing, positive and 
unambiguous and the terms clearly defined,®! not 


Tairnass and validity of gift shown 
Ala.—^Hollingsworth v. Hutledge, 183 
So. 656, 236 Ala. 497. 

Fairness and validity of gift not 
shows. 

Ala.—^Dowe v. Farley, 90 So. 291, 206 
Ala. 421. 

Iowa.—^Roller v. Holler, 203 N.W. 
41, 201 Iowa 107,7. 

H.jr.—Cluzel V. Brown, 29 A.2d 864, 
133 N.J.Eq. 166. 

Pa.—Shaffer v. Shaffer, 23 A.2d 888, 
344 Pa. 158. 

ISdependeat advice 

(1) Proof of Independent advice 
is not the sole or indispensable 
method of satisfying the judicial 
conscience that the act was volun¬ 
tary where undue influence is 
charged.—^Hollingsworth v. Rut¬ 
ledge, 183 So. 656, 236 Ala. 497. 

(2) Where a father conveyed the 
hulk of his property to his son and 
daughter, who were established in 
life and self-supporting, to the ex¬ 
clusion of wife and children by sec¬ 
ond marriage who had no means of 
support, and at the same time exe¬ 
cuted a will giving the balance of 
his property to the wife and children 
by second marriage, which deed and 
will were prepared by the daughter’s 
husband, the presumption of the in¬ 
validity of the deed, regarded as a 
gift, was particularly strong and 
could be rebutted only by showing 
that grantor had independent advice, 
«nd in the absence of such showing 
-the gift could not stand.—^Roberts 
*v. Chase, 166 S.W.2d 641, 25 Tenn. 
App. 636. 

rinding of fact of gift to child 
sustaining confidential relationship 
toward parent will be presumed to 
have been made in light of such re¬ 
lationship and to negative the claim 
.of influence and pressure.—^Trask v. 
Walker’s Estate, 134 A. 853, 100 Vt. 
51. 

49. Bvldenoe held snillcient 
K.T.—In re Brown’s Will. 169 N.E. 

612, 252 N.Y. 366. 

: Bvldenoe held insnfficient 
Ark.—Horn v. Smith, 160 S.W.2d 618, 
202 Ark. 409. 

Ky.—Shepherd v. Whitaker, 242 S. 
W. 1,196 Ky. 356. 

.50. Assertion after donor’s death 
Where parent devised land equal¬ 
ly between <diildren, and It was ap- 
'parent that he desired children to 
share equally in estate, a claim made 
;to a portion s>t land by one child who 


recorded deeds after donor’s death 
will be closely scrutinized by equity. 
—^Blackburn v. Jones, 206 P. 682, 59 
Utah 558. 

Beed in escrow 

Where the evidence showed that 
parent executed deed, which was 
kept in escrow, but did deliver an ab¬ 
stract of title to the child who 
stayed in possession with his per¬ 
mission and with his knowledge 
made valuable improvements but 
paid him rent, such evidence, in con¬ 
nection with testamentary provi¬ 
sions, was sufficient to show a gift 
of the land to the child with reserva¬ 
tion of life estate in parent.—^Rapp 
V. Losee. 245 N.W. 817, 215 Iowa 366. 
Intent to part with title 

Evidence supported finding that 
there was no Intent on part of par¬ 
ent to part with title to land under 
purported gift deed to child.—^Belser 
V. American Trust Co., 57 P.2d 135, 
6 Cal.2d 204. 

Finding that legal and equitable 
title vested in child was held prop¬ 
er, where evidence was undisputed 
that lot purchased by parent, title to 
which was conveyed to child, was 
gift to child.—^Thomason v. Pacific 
Mut Life Ins. Co. of California, Tex. 
Civ.App., 74 S,W.2d 162, error re¬ 
fused. 

Bife estate 

Conveyance of life estate by father 
for nominal consideration followed 
by conveyance by father, as guard¬ 
ian, of wards’ remainder interest 
for value of fee to the same grantee 
was held to indicate gift of life es¬ 
tate to children.—Westmbreland v. 
Birmingham Trust & Savings Bank, 
108 So. 536, 214 Ala. 593, 46 A.KR. 
1201. 

Bvldenoe hbld snffioient 

(1) Generally. 

Ark.—Smith v. Smith, 136 S.W.2d 

679, 199 Ark. 660—^Louthen v. Mc- 

Conkey, 128 S.W.2d 241, 198 Ark. 

214. 

Okl.—^Turner v. Burton, 226 P. 368, 

101 Okl. 251. 

(2) To establish delivery of deed 
for donee, making an effectual gift. 
—^Hunt V. Holmes, 252 N.W. 376, 64 
K.D. 389. 

<8) Even if deed from parent to 
children was without valuable con¬ 
sideration, the relationship of the 
parties under the circumstances was 
sufficient to show a gift and to sus¬ 
tain the deed,—^Tipton v. Tipton, 
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Tex.ClvJ!LPp., 140 S.W.2a 865, error 
dismissed, judgment correct. 
Bvidence held Insnadent 
N.J.—^Mullen v. Mullins, 130 A. 628, 
98 N.J.Eq. 728, followed in 180 A. 
632, 98 N.J.Bq. 727. 

51. Ark.—Belchsllch v. BelchsUch, 
5 S.W.2d 789, 177 Ark. 47—Beattie 

V. McKinley, 254 S.W, 888, 160 Ark. 
81. 

Iowa.—^Long v. Kline, 268 N.W. 160. 
222 Iowa 81—^Myers v. Myers, 198 
N.W. 484, 197 Iowa 1137—Moehn v. 
Meicht, 196 N.W. 187, 196 Iowa 
650. 

Pa.—Glass v. Tremellen, 144 A. 413, 
294 Pa. 436—King v. King, 116 A 
892, 278 Pa. 351. 

Wash.—Vaut v. Vant, 203 P. 877, 118 
Wash. 221. 

46 C.J. p 1319 note 44. 

Bvldenoe h^d snfficlent 
(1) Generally. 

Iowa.—^Lembke v. Lembke, 187 N. 

W. 863, 194 Iowa 808. 

Kan.—^Klein v, Blackshere, 215 P. 
315, 118 Kan. 589. 

Minn.—^Bvensou v. Aamodt, 189 N. 

W. 684. 153 Minn. 14. 

Tex.—^Rosek v. Kotzur, dvApp., 267 
S.W, 769. 

(2> To authorize giving of charge 
on statute regarding presumption ol 
gift arising from child’s possession 
of land without payment of rent foi 
space of seven years.—^Mitchell v, 
Hunt, 196 SJSI. 711, 185 Qa. 885. 

Bvldenoe held insnScieni 

Ark.—^Belchsllch v. Beichslich, 5 S. 

W.2d 739, 177 Ark. 47. 

Iowa.—^Long v. Kline, 268 N.W. 150 
222 Iowa 81—Myers v. Myers, 19J 
N.W. 484, 197 Iowa 1187—^Moehu v 
Leicht, 195 N.W. 187, 196 Iow£ 
650. 

Kem.—Countryman v. Merwin, 2Si 
P. 724, 129 Kan, 317. 

Pa.—Kirk v. Ford, 200 A 26, 380 Pa 
679—King V. King, 116 A 892, 271 
Pa. 851—^Lang v. Lang, 14 A2< 
216, 140 Pa.Super. 356. 

Tex.—Wilson v. Kush, Civ App., 33 S 
W.2d 810, error dismissed. 

Wash.—Vaut v. Vaut, 208 P, 877, 111 
Wash. 221. 

Bvldenoe mnst bring parties tao 
to faoe, and a parol, gift of land ma: 
not be inferred merely from declare 
tions of one of the parties.—^Rarr: 
V. Bhimek, 62 A.2d 46, 360 Pa. 316- 
Glass V. Tremellen, 144 A 413, 29 
Pa. 436—Lang v. Lang, 14 A2d 215 
140 Pa.Super. 356, 
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onl 7 as to the identity of the land^^ and the fact 
of the gift,^^ but also as to the acts done thereun¬ 
der,®^ the exclusiveness of the possession,®® and the 
making of substantial improvements.®® The donee's 
mere occupancy of the premises is not of itself 
proof conclusive of a gift,®*^ since it may be per¬ 
missive only,®® and the proof must be independent 
of the mere act of occupancy for any number of 
years.®® 

According to some decisions, a mere or bare pre¬ 
ponderance of the evidence is insufficient;®® proof 
beyond a reasonable doubt is required to establish 
a parol gift of Iand,®i since stronger and clearer 
evidence is required in such cases than to establish 
a gift between strangers.®® However, it has been 
held that it is sufficient if the gift is established with 
reasonable certainty®® or by a preponderance of evi¬ 
dence,®^ and that proof beyond a reasonable doubt 
is not necessary.®® 
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(e) Evidence in Rebuttal of Presumption of 
Gift 

Evidence In rebuttal of an existing presumption of a 
gift from parent to child must be clear, satisfactory, and 
convincing. For the purpose of such rebuttal parol evi¬ 
dence of the facts and circumstances may be used. 

A presumption of a gift from parent to child 
may be overcome by proof that the intention of 
the parent was not to make an absolute gift,®® as 
by declarations of the parties inconsistent with the 
idea that a gift was intended.®^ Although there 
is authority to the contrary,®® it is generally held 
that the proof to rebut the presumption of a gift 
between parent and child must be clear, satisfactory, 
and convincing, and leave no well founded doubt as 
to the intention of the parties.®® 

The presumption of a gift may be rebutted by pa¬ 
rol evidence,^® such as by evidence of facts or cir¬ 
cumstances antecedent to, or contemporaneous with, 
the transaction,or so closely related in point of 
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62. Ga.—He’dt v. Heidt. 42 S.E. 263. 
116 G%. 965. 

W.Va.—Short v. Patton, 90 S.B. 698 
79 W.Va. 179—White v. White, 6C 
S.B. 885, 64 W.Va. 30. 

BviAence held Insufflcle&t as to gxiaii- 
,tity 

Iowa.—Cou^rhlln v. Coughlin, 190 N. 
W. 403. 194 Iowa 830. 

63. I’l.—Geer v. Qoudy, 61 N.B. 623. 
174 ni. 514. 

Utah.—Ste^'hens v. Stephens, 169 P. 

742. 61 Utah 627. 

Proof of formal gift xeiuisite 

Child claiming land by gift from 
deceased parent, who was record, ti¬ 
tle holder, must show formal gift, in 
addition to evidence of corroborating 
nature, and, where the evidence 
failed to show that parent had ever 
said to the chl’d, **I give you this 
land.” or words of similar import, 
evidence of genera! statements of 
' parent to third persons that land be¬ 
longed to child and that the child 
had lived on the land and made im¬ 
provements was insuihcient to show 
a gift.—Ray! v. Central Trust Co., 
272 P. 147, 127 Kan. 131. 

64. Iowa.—^Myers v. Myers, 198 N. 
W. 484, 197 Iowa 1137. 

B&try into possession 
Evidence was held not to sustidn 
finding that son's ent^ into posses¬ 
sion and improvement of property 
was not in reliance on son's accept¬ 
ance of father's oral gift.—Durand 
V. Durand, 221 N.W, ^8, 176 Minn. 
649; . . • ■ * ■ 

65. W.Va.—rShort V. ^ttoh, 90 S. 
B. 698^ 79 W.Va. 179—White v. 

80 S.B. 835,. 64 .W.Va. SO. 

6$i . W.Va.—Short v. Patton, 90 S.B. 

: 693,. 79.: TOVa. 179—White v. 

White, 60 S.S1 885; 64 W.Va. 30, i 


BTiden^e hold suSdent 
Tex.—Rof^ek v. Kotzur, CIv.App., 267 
S.W. 759. 

57. Iowa.—^Moehn v. Leicht, 196 N. 

W. 187, 196 Iowa 660. 

53, Iowa.—Moehn v. Leicht, supra. 
'?D. Iowa.—^Moehn v. Meicht. supra. 

60. Ark.—Belchslich v. Beichslich. 
5 S.W.2d 739, 177 Ark. 47-~Beattie 
V. McKinley, 264 S.W. 338. 160 
Ark, 81. 

Kan.—Cook v. Cook, 161 P. 625, 99 
Kan. 351. 

61. Ga.—^Poullain v. Poullain, 4 S. 
B. 92, 76 Ga. 420. 

Kan.—C'^ok V. Cook, 161 P. 625, 99 
Kan. 351. 

Pa—Sorber v. JTasters, 107 A. 892, 
264 Pa 582-Wright v. Nulton, 68 
A. 707. 219 Pa 253—^Derr v. Acker¬ 
man, 38 A. 476, 182 Pa 591—Sam¬ 
ple V. Horlacher, 35 A 616, 177 Pa 
247—^Rlngrose v. Ringrose, 33 A. 
129, 170 Pa 593—^Anderson v. 

Brinser, 11 A 809, 129 Pa ‘376— 
Erie & W. V. R. Co, v. Knowles, 
11 A 260, 117 Pa 77—Hart v. Car- 
roll, 85 Pa 608—^Moore v. Small, 
19 Pa 461. 

62.. Pa—^Rarry v^ Shimek, 62 A.2d 
46, 360 Pa 816—^Poorman v. Kil¬ 
gore. 26 Pa 866, 67 Am.D. 425— 
Lang V. Lang, 14 A2d 216, 140 Pa 
Super. 356—^Bikert v. Mace, 8 
Penr. & W, 364. 

W.Va—Holsberry v. Harris, 49 S.B. 
404, 56 W.Va 320. 

63. NJD.—Gran v. Gzan, 290 N.W, 
241, 69 N.D. 726—^Heuer v. Heuer, 

. 263 N.W. 866, 64 N.D. 497. 

64, Tex,-.-.Field v. J^eld, 87 S.W. 
>726, 39 Tex,GivA.pp< 1. 

66. NJD.—Gran . V. Gran, 290 N.W. 
241, 69 N.D. 726-'Hajeuer V; 'Heuer, 
N.W. 866, 64 N.D. 497. 
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1 60. Minn.—Oorpus Juris dted in 
Stahn V. Stahn. 256 N.W. 137, 192 
Minn. 278. 

46 C.X p 1321 note 83. 

67. Minn.—Corpus Juris dted in 
Stahn V. Stahn, 256 N.W. 137, 192 
Minn. 278. 

46 C.J. p 1321 note 84. 

68. Ky.—O'Donnell v. O'Donnell, 
202 S.W.2d 999, 306 Ky. 60. 

69- N.X—^Bankers' Trust Co. v. 
Bank of Rockville Center Trust 
Co., 168 A 733, 114 N.J.Bq. 391, 89 
AL.R. 697—Bertolino v. Damarlo, 
162 A. 330, 107 N.XBq. 201—Mul¬ 
len V. Mullins, 130 A 628, 98 N.X 
Bi. 728, followed in 130 A 632, 98 
N.XBq. 727. 

Tex.—^Hall v. Barrett, Clv.App., 126 
S.W.2d 1045. 

Evidence held sufiident to rebut pre¬ 
sumption 

Ga.—Webb v. Blake, 119 S.B. 447, 
31 GcuApp. 101. 

Evidence held insufildent to rebut 
presumption 

Neb.—Fischer v. Wilhelm, 300 N.W. 
360, 140 Neb. 448. 

N.X—^Mullen v. Mullins, 130 A 628, 
98 N.XBq. 728, followed In 130 A 
632, 98 N.XBq. 727. 

Plea of payment of loan by child 

was held to overcome presumption of 

gift from parent to child.—Shaul v. 

Katzenstein, 290 S.W. 966, 172 Ark. 

932. 

70. Ky.—rO’Donnell'v. O'Donnell, 202 
S.W.2d 999, 305 Ky. 60. 

71. NX—Bankers' Trust Co, v. 
Bank of Rockville Center Trust 
Go., 468 A 738, 114 N.XBq. 891, 
89 AJLi.R. 697—^Bertolino v. Da- 
mario, 152 A 330, 107 N.XBq. 2U1 
—Mullen y. Mullins, 130 A 628, 98 
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time as to be a part of the same transaction,^2 but 
it may not be rebutted by facts or circumstances 
subsequent thereto,^2 except by the admissions of 
the parties.7^ 

d. Questions of Law and Pact 

Where the facts are known and unquestioned, and 
where hut one conclusion can be drawn therefrom, the 
court may, as a matter of law, declare that a gift be¬ 
tween parent and child has or has not been established, 
but whether conflicting evidence or conflicting Inferences 
from undisputed facts In evidence show a gift In a par¬ 
ticular case is a question of fact. 

Where the facts are known and unquestioned, 
and where but one conclusion can be drawn there¬ 
from, the court may, as a matter of law, on the 
evidence adduced, declare that a gift between parent 
and child has or has not been established.^^ How¬ 
ever, where there is either a conflict in the evidence 
as to what facts have been established, or room for 
a reasonable difference in opinion as to the proper 
inferences to be drawn from the undisputed facts 
in evidence, the question is one of fact for determi¬ 
nation by the jury or other trier of facts.^® Thus, 
where more than one reasonable conclusion may be 
drawn from the evidence, it is for the jui^r or other 
trier of facts to decide questions relating to the 
mental capacity of the donor,77 the intent with 
which the delivery was made,72 and fraud and un¬ 
due infiuence.72. 


§ 61. Actions between Parent and Child 

a. Parent against child 

b. Child against parent 

a. Parent against Child 

(1) In general 

(2) For tort 

(1) In General 

Subject to certain limitations, a parent may maintain 
an action to enforce a cause of action against his or 
her child. 

Subject to certain limitations with respect to en¬ 
forcement of liability for torts, discussed infra sub¬ 
division a (2) of this section, generally speaking a 
parent may sue his or her child to enforce a cause 
of action which has accrued in favor of the par- 
ent.20 According to some authorities a father may 
maintain an action against his minor child, even 
though such child resides with him in his home,2^ 
and, while such an action should be closely scruti¬ 
nized, 22 there is no presumption of fraud arising 

therefrom.22 

(2) For Tort 

Generally a parent may maintain an action aqalnst 
h*# or her adult child or emancipated minor child for 
personal Injuries caused by the tort of such child, but as 
a general rule an action by a parent against an un- 


K.J.Eq. 728. followed in 180 A. 632, 
98 N.J Eq. 727. 

Pa.—ET3steln v. Batkosky, 129 A. 53, 
283 Pa. 168. 

72. N.J.—Bankers’ Trust Co. v. 
Bank of Rockville Center Trust 
Co.. 168 A. 733, 114 N.J.Bq. 391. 89 
A.L.R. 697. 

73. N.J.—^BertoTino v. Daznario, 152 
A, 330. 107 N.J.Eq. 201. 

74. N.J.—^Bertolino v. Damario, su¬ 
pra, 

75. R.I.—Miller v. Miller, 195 A. 
406. 69 R.I. 316. 

Questions of law and fact as to ^fts 
srenerally see Gifts § 69. 

Evidenoe held Insnffident for snh- 
missfon to Jury 

Minn.—Stahn v. Stahn, 266 N.W. 137, 
192 Minn. 278. i 

R.I.~Miller v. Miller, 195 A. 406, 69. 
R.L 816. 

7& Mo.—^Martinsbur^r Bank v. Fen- 
newald, App., 2 S.W.2d 2Q7, 

Pa.—Finn v. Finn, 185 A. 847, 322 
Pa. 196. 

R.I.—Sasso V. D’Andrea, 166 A. 551. 

Tex.—Compton v. Skeetews, Civ.App.,' 
260 S.W. 201. 

46 aJ. p 1824 note Sli 

77. R.i:—Rhode Island Bipsplt^, 
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Trust Co. V. Sherman, 185 A. 601, 
56 R.I. 855. 

Svldence held Insnihoient to raise 
issue of mental unsoundness of par¬ 
ent for the jury.—^McKnigrht’s Adm’x 
V. McKnight, 139 S.W.2d 426, 282 Ky. 
622. 

78. Conn.—^D. M. Read Co. v. Ameri¬ 
can Bank & Trust Co., 148 A. 130, 
110 Conn, 461. 

III.—^In re Strickland’s Estate, 32 IT. 
E.2d 660, 309 Ill.App. 43, reversed 
on other grounds Bawdy v. Strick¬ 
land. 37 N.E.2d 817, 378 Ill. 230. 

79. Iowa.—Millard v. WInkey, 206 
N.W. 244. 

R.I.—^Rhode Island Hospital Trust 
Co. V. Sherman, 185 A 601, 66 R. 
L 355—^Revehs v. Berth, 147 A 
761. 

BO, R.I.—Buify v. Reddy. 11 A2d 1, 
64 R.X 127. 

Enforcement of child’s contract to 
support parent see supra § 26. 
Aoc^vontlBg 

UJ In general. 

Ark.—Hendrick v, Hendrick,, 21 S.W. 

‘2d 961. 180 Ark. 660. 

Wash.—Gilmore v. Gilmore, 6 P.2d 
69, 165 Wash. 49i 

(2) Parent held entitled to an ac-] 


counting.—Anzer v, Saalbach, 8 A 
I 2d 505, 176 Md. 699. 

(3) Evidence held insufficient to 
show right to an accounting.—Cald¬ 
well V. Caldwell, 132 P.2d 268, 80 
CH.App.2d 378. 

STldence held sufficient 
Cal.—Helbing v. Helbing, 200 P.2d 
560. 89 Cal.App.2d 224. 

Ga.—Grant v. Grant, 41 S.E.2d 534, 
202 Ga. 40. 

N.T.—Cole V. Jaeger, 80 N’.Y.S.2d 02, 
affirmed 78 N.T.S.Sd 381, 273 App. 
Biv. 911, appeal denied 79 N’.Y.S.2d 
619, 273 App.Biv. 1008. 

81. IT.M.—Oorpns Otnds quoted in 
Caudill V. Caudill, 44 P.2d 724, 726, 
39 N.M. 248. 

46 C.J. P 1324 note 33. 

Sn’t to quiet title 

NT.M.—Caudill v. CaudiU, 44 P.2d 724^ 
89 NM, 248. . 

82. Ind.—^McKern v. Beck, 126 H.B. 
641, 73 Ind.App, 92. 

H.M.—Corpus Juris quoted in Caudill 
V. Caudill, 44 P.2d 724, 726. 39 N. 
M. 248. 

83. Ind.—McKern v. Be<ik, 126 .HBv 
641, 78 Ind.App. 92. 

N.M.—Corpns Juris quoted in Caudil| 
V. Caudill, 44 P.2d 724, 726, 39 N. 
M. 248. 
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emancipated minor child will not lie for d h^reonal in¬ 
jury caiused by the negligence of such child. 

Generally a parent may maintain an action 
against his or her adult child to recover for person¬ 
al injuries caused by the tort of such child,^ and, 
according to some authorities, against his or her 
emancipated minor child to recover for personal in¬ 
juries caused by the negligence of such child.®^ 

While there is some authority to the contrary,^® 
according to the rule usually recognized a parent 


may not maintain an action against his or her une¬ 
mancipated minor child to recover for personal in¬ 
juries caused by the negligence of such child.®^ 
According to some authorities, in order to remove 
the disability in such case there must be emancipa¬ 
tion in the primary sense of complete severance of 
the filial tie®® and an entire surrender of care and 
custody of the minor as well as renunciation of 
parental duties,®® and emancipation limited to the 
minor child’s sendees and earnings is not sufficient 
in this respect.®® The mere fact that defendant 


84. CW.—Led^erwood v. Ledger- 
wood, 300 P. 144, 114 Cal.App. 538. 
>Hss.—Weyen v. Weyen, 189 So. 608, 
168 Miss. 257, suggestion of error 
overruled 139 So. 856, 165 Miss. 
957, 

.HfegUgent operation, of motor vehicle 
(1) The right of the parent to re- 
xsover from an adult child has been 
recognize^ where the Injury result¬ 
ed from negligent operation of a mo¬ 
tor vehicle. 

Cal.—^Ledgerwood v, Ledgerwood, 
300 P. 144, 114 CaLApp. 538. 

Miss.—^Weyen v. Weyen, 139 So. 608, 
165 Miss. 257, suggestion of error 
overruled 139 So. 856, 165 Miss. 
257. 

JT.J.—Goheen v. Goheen, 154 A. 393, 
.9 N'.J.Mlsc. 507. 

<2) Fact that insurance company 
•may be Involved is immaterial with 
respect to right of mother to recover 
^a.gftinst son for injuries in automo¬ 
bile accident.—^Ledgerwood v. Ledg¬ 
erwood, supra, 

S5. KT.-^rpsby v. Crosby, 246 N. 
T.S. 384, 230 App.Div. 661—Lo 
Galbo v. Lo Galbo, 246 N.T.S. 565, 
' 138 Misc. 488. 

fTegligent operation of motor vehidla 
JT.T.—Crosby v. Crosby, 246 N.T.S. 

384, 230 APP.Biv. 651. 

Want of emancipation shown 

In mother’s action against minor 
son for injuries sustained in an au¬ 
tomobile collision, affidavits submit¬ 
ted justified a denial of recovery on 
the ground that the son was not 
emancipated at the time of the col¬ 
lision.—^Boehm v. C. M. Grldley & 
Sons, 63 N.T.S.2d 687, 187 Misc. 113. 

88. Mo.—Wells V. Wells, App., 48 
S.W.2d 109. 

87- Conn.—Shaher v. Shaker, 29 A. 

2d 766, 129 Conn. 618. 

Md.—Schneider v. Schneider, 152 A. 

498, 160 Md. 18, 72 A.1/.R. 449. 
Maas.—Oliveria v. OliverlA 25 N.EL 
2d 766, 305 Mass. 297. 

N.J.—Cafaro v. Cafaro, 191 A. 472, 
118 N.J.Law 128. 

—Crosby v. Crosby, 246 N.T.S. 
384, 230 APP.?Mv, 681—^Boehm v. C. 
M. Gridley & Sons, 68 N.T.S.2d 
587, 187 Mis<^ 118—^Lo Galbo v. Lo 


Galbo, 246 N.T.S. 565, 138 Misc. 
485. 

Pa.—Silverstein v. Kastner, 20 A2d 

205, 342 Pa. 207—Duffy v. Duffy, 
178 A. 165, 117 Pa,Super. 600— 
Seymour v. Polberg, 46 Pa.Dist. & 
Co. 292. 31 Del.Co. 161—Morris v. 
McKinley, 83 Pa.Dist. & Co. 696— 
Detwiler v. Detwiler, Com.PL, 63 
Montg.Co. 69. 

Tenn.—Turner v. Carter, 89 S.W.2d 
751, 169 Tenn. 653. 

Wis.—^Fidelity Sav. Bank v. Aulik, 
32 N.W.2d 613, 262 Wis. 602, fol¬ 
lowed in Fidelity Sav. Bank v. { 
Aulik, 32 N.W.2d 615, 262 Wis. 606. 
Public policy 

It would be against public policy 
to permit a parent to maintain an 
action against his or her unemanci¬ 
pated minor child. 

Conn.—Shaker v. Shaker, 29 A.2d 
765, 129 Conn. 518. 

Mass.—Oliveria v. Oliveria, 26 N.B. 

2d 766, 305 Mass. 297. 

Pa.—Silverstein v. Kastner, 20 A.2d 

206, 342 Pa. 207—^Detwiler v. Det¬ 
wiler, 57 A2d 426, 162 Pa.Super. 
383—Duffy v. Duffy, 178 A. 166, 117 
Pa.Super. 600—^Morris v. McKin- 
lay, 83 Pa-Dist. & Co. 696. 

Fact that state permits litigatiou 
by wife against her husband for tort 
is not pertinent, since such an ac¬ 
tion is expressly authorized by stat¬ 
ute.—Shaker v. Shaker, 29 A.2d 765, 
129 Conn. 618. 

Age of unemanoipated minor is 
immaterial and does not affect the 
application of the rule stated in the 
text.—Oliveria v. Oliveria, 25 N.B.2d 
766, 305 Mass. 297. 

Protection of minor by insurance 

(1) The rule that the parent can¬ 
not sue is not affected by the fact 
that the unemancipated minor child 
is or might be Indemnified against 
loss or damage by a casualty insur¬ 
ance company.—Silverstein v. Elast- 
ner, 20 A2d 205, 342 Pa. 207—DufCy 
V. Duffy, 178 A. 165, 117 Pa.Super. 
600. 

(2) In determining as to public 
policy of suits by parent against iin- 
emancipated minor child for parent’s 
Injuries from child’s negligence, 
commonness of insurance against 

786 


automobile accidents cannot be con¬ 
sidered, since not every unemanci¬ 
pated child is Insured against liabil¬ 
ity for all of his torts, and ordinarily 
Insurer is not responsible until lia¬ 
bility of Insured is established.— 
Shaker v. Shaker, 29 A.2d 766, 129 
Conn. 518. 

Involuntary tort 

Ark.—^Hambo v. lUimbo, 114 S.W.2d 
468, 195 Ark. 832. 

Negligent operation of motor vehi¬ 
cle 

(DA parent may not maintain 
an action against an unemancipated 
minor child for injuries resulting 
from the negligent • operation of a 
motor vehicle. 

Conn.—Shaker v. Shaker, 29 A.2d 765, 
129 Conn. 618. 

Md.—Schneider v. Schneider, 152 A 
498, 160 Md. 18, 72 AL.R. 449. 
Mass.—Oliveria v. Oliveria, 25 NJ3. 

2d 766, 305 Mass. 297. 

N.J.—Cafaro v. Cafaro, 191 A 472, 
118 N.J.Law 128. 

N.T.—Crosby v. Crosby, 246 N.T.S. 
384, 230 App.Div. 651—^Boehm v. 
C. M. Grldley & Sons, 63 N.T.S.2d 
687, 187 Misc. 113. 

Pa.—Silverstein v. Kastner, 20 A2d 
206, 842 Pa. 207—^Duffy v. Duffy, 
178 A 166, 117 Pa.Super. 500— 
Morris v. McEZinlay, 33 Pa.Dist & 
Co. 696. 

Tenn.—^Turner v. Carter, 89 S.W.2d 
761, 169 Tenn. 668. 

Wis.—^Fidelity Sav. Bank v. Aulik, 
32 N.W.2d 613, 252 Wis. 602, fol¬ 
lowed 82 N.W.2d 616, 252 Wis. 606. 
(2) This is true even though the 
child is protected by liability insur¬ 
ance.—^Detwiler v. Detwiler, 57 A2d 
426, 162 Pa.Super. 383. 

88. N.J.—Cafaro v. CJafaro, 191 A. 
472, 118 NJ'.Law 123. 

89. S.D.—Kloppenburg v. Kloppen- 
burg, 280 N.W. 206, 66 S.D. 167. 

Bmancipation generally see infra 
86-90. 

Bvideuoe held ixutuflloleut 

To show emancipation.—Kloppen¬ 
burg V. Kloppenburg, supra. 

90u N.J.—Cafaro v. Cafaro, 191 A 
472, 118 NJr.Law 123. 

Pa.—Detwiler v. Detwiler, 57 A2d 
426, 162 Pa.Super. 383. 
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minor did some work after school and during vaca¬ 
tion does not constitute emancipation which will 
authorize an action by the parental In an action 
by a parent, infancy is not an affirmative defense as 
in the ordinary case of an action on contract,®^ and 
the burden of proving emancipation is on plain- 

tiff.^3 

b» Child againat Parent 

(1) In general 

(2) For tort 

(1) In General 

Subject to certain limitations, a child may maintain 
an action against his or her parent. 

A minor child has a right to maintain an action 
against the parent in respect of the latter's dealings 
with the child’s property.^^ A child may also re¬ 
cover on the parent’s contract to pay him for serv¬ 
ices to the parent, as considered supra § 38, or for 
support of tibe parent, supra § 25. It has been held 
or recognized, however, that actions by children 
against their parents are not to be encouraged,^® 


unless to redress clear and palpable injustice,^® and, 
in the absence of statute, in some jurisdictions a 
minor child has no right of action against the par¬ 
ent to compel performance of the latter’s duty in 
respect of maintenance and education, as considered 
supra § 20, or, generally, in the case of an une¬ 
mancipated minor child, to recover damages for 
torts, as considered infra subdivision b (2) of this 
section. A child is not entitled to an accounting 
by a parent with respect to money of the child 
which such parent never received, particularly 
where, if any of such money was expended in con¬ 
nection with real property of which the parent was 
a joint owner, such expenditure was beneficial to 
such child.^7 

(2) For Tort 

As a general rule, in the absence of a statute to the 
contrary, an unemancipated minor child has no right of 
action against a parent for the tort of such parent. 

Generally speaking, an unemancipated minor 
child has no right of action against a parent^® or 


91. N.T.—^Boehm v. C. M. Grldley & 
Sons, 63 N.T.S.2d 687, 187 Mlsc. 
113. 

92. Mass.—Oliveria v. Oliveria, 25 
N.B.2d 766, 305 Mass. 297. 

93. Mass.—Oliveria v. Oliveria, su¬ 
pra. 

Pa.—^Detwller v. Oetwiler, 67 A.2d 
426, 162 Pa.Super. 383. 

S.D.—3Kloppenburfir v. Kloppenburff, 
280 N.W. 206, 66 S.D. 167. 

94i Mo.—Corpus juris quoted lu 
Wells V. Wells, App., 48 S.W.2d 
109, 110. 

N.C.—Small v. Morrison, 118 S.B. 12, 
185 Isr.C. 577, 81 A.L..R. 1136. 

9& Cal.—Corpus Juris cited iu 

Trudell v. Ijeatherby, 300 P. 7, 8, 
212 C^. 678. 

Tenn.—Corpus Juris quoted in Baker 
V. Baker, 89 S.W.2d 763, 169 Tenn. 
589. 

46 C.J. P 1324 note 39. 

Season for rule 

Actions by or in behalf of a child 
against its parents should not be en¬ 
couraged, since they tend to disturb 
the cordial relationship that should 
exist by virtue of blood ties, and 
render Ineffective parental discipline 
necessary to the welfare of the child. 
—Buchanan v. Buchanan, 197 S.R 
426. 170 Va. 458, 116 A.L.R. 688. 
Allowance pendente Ute 
In infant’s action by his mother, 
as guardian ad litem, to set aside a 
separation agreement between his 
parents on ground of alleged fraud, 
for damctges because of such fraud 
and to set aside a decree of divorce 
obtained by them in a f<«*eign state. 


in absence of statute court could 
not order father to pay an allowance, 
pendente lite, for support, mainte¬ 
nance, and education of infant, and 
for counsel fee.—^Parah v. Parah, 84 
N.T.S.2d 333. 193 Misa 298. 

96. Cal.—Corpus Juris cited iu 

Trudell v. Leatherby, 300 P. 7, 8, 
212 Cal. 678. 

46 C.X P 1324 note 40. 

97. R,I.—Duffy V. Reddy, 11 A.2d 1, 
64 R.I. 127. 

98. Ala.—Corpus Juris dted lu 
Owens V. Auto Mut. Indemnity Co., 
177 So. 133, 134, 235 Ala. 9. 

Ark.—Corpus Juris quoted iu Rambo 
V. Rambo, 114 S.W.2d 468, 469, 195 
Ark. 832. 

Cal.—Corpus Juris dted iu Trudell 
V. Leatherby, 300 P. 7, 8, 212 Cal. 
678—Corpus Juris dted iu Myers 
V. Tranquility Irr. Dist., 79 P.2d 
419, 420, 26 Cal.App.2d 385. 

Conn.—^Meslte v. Kirchsteln, 145 A. 
763, 109 Conn. 77. 

G€l—C hastain v. Chastain, 177 S.B. 

828, 60 Ga.App. 241. 

Ill.—Corpus Juris dted in Meece v. 
Holland Furnace Co., 269 IlLApp. 
164, 169. 

Minn.—^Lund v. Olsoxi, 237 N.W. 188, 
183 Minn. 615. 

Mo.—Corpus Juris quoted lu Cook 
V, Cook. 124 S.W.2d 676, 677, 232 
Mo.App. 994. 

Ohio.—^E^ohngold v. E>ohngold, 
App., 181 N.B. 910. 

Pa.—Coxpus Juris dted lu Tork 
Trust Co. V. Blum, 22 Pa.Dist. & 
Co. 313, 314, 83 Pittsb.Iieg.J. 169, 
7 Som.l4eg.J. 198, 48 York DegJEtec. 
169. 


Tenn.—Grahcum v. Miller, 187 S.W.2d 
622, 182 Tenn. 434—Corpus JUzis 
dted iu Turner v. Carter, 89 S.W. 
2d 761, 752, 169 Tenn. 553. 

Wls.—^Fidelity Sav. Bank v. Aulik, 
32 N.W.2d 613, 252 Wls. 602, fol¬ 
lowed in 82 N.W.2d 616, 252 Wis. 
606. 

46 CJr. p 1824 note 43. 

Basis oft and reason for, rule 

(1) The rule is based on public 
policy. 

Ga.—Chastain v. Chastain, 177 S.E. 
828, 60 Ga.App. 241—^Bulloch v. 
Bulloch, 163 S.B. 708. 46 Ga.App. 
1 . 

Ill.—^Meece v. Holland Furnace Co., 
269 Ul.App. 164. 

Mass.—^Luster v. Luster, 13 N.B.2d 
488, 299 Mass. 480. 

(2) The reason for the rule which 
deprives a minor child of a right of 
action against the parent for the 
tort of the latter Is that proceedings 
of that nature tend to bring discord 
into the family and disrupt the peace 
and harmony of the household. 

Cal.—^Trudell v. Leatherby, 800 P. 
7, 8, 212 Cal. 678—^Myers v. Tran¬ 
quility Irr. Dist., 79 P.2d ,419, 420, 
26 Cal.App.2d 386. 

Mass.—^Luster v. Luster, 13 H.B.2d 
438, 439, 299 Mass. 480. 

Ohio.—Caves v. Kraft, 180 NJBL 277, 
41 Ohio App. 120. 

Pa—^Briggs V. City of Philadelphia 
170 A. 871, 112 PaSuper. 60, re¬ 
versed on other grounds 173 A. 316, 

, 816 Pa 48—Samborski v. Beck, 41 
PaDist. & Co. 387. 

46 CX P 1324 note 43 £a]. 
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Sosa of sooiety aafl oompanioitshlp 

Children ‘whose father allegedly 
deserted their mother and married 
another woman, had no cause of ac** 
tion against the father for loss of 
his society, love, companionship, and 
guidance in suit for alienation of af¬ 
fections against father and his sec¬ 
ond wife.—Garza v. Garza, Tex.Civ. 
App., 209 S.W.2d 1012. 

Wanton or wlUfal act 

( 1 ) Immunity of parent from suit 
exists with respect to a wanton act 
resulting in personal Injury to un¬ 
emancipated minor child.—Owens v. 
Auto Mut. Indemnity Co., 177 So. 
133. 235 AlCL 9. 

( 2 ) Minor child may not main¬ 
tain action against parent for will¬ 
ful, wanton, and malicious assault 
administered under the pretense of 
correction.—Cook v. Cook, 124 S.W. 
2d 675, 232 Mo.App. 994. 

(3) In holding that an action by 
an unemancipated minor against a 
parent would not lie where the tort 
was merely a matter of careless¬ 
ness or want of due diligence, how¬ 
ever, the court expressly reserved 
the Question whether an action 
would lie against a parent for dam¬ 
ages for injury Inflicted with ' evil 
intention and from wicked motives. 
—Securo v. Secure, 156 S.B. 750, 110 
W.Va. L 

Zavolumtaary or unintentional tort; 
negligence 

(1) An unemancipated minor child 
may not maintain an action against 
his parent for an involuntary or un¬ 
intentional tort. 

Ark,—^Rambo v. Hambo, 114 S.W.2d 
468, 195 Ark. 832. 

N'.T.—Cannon v. Cannon, 40 N.E.2d 
236, 287 N.T. 425. 

(2) An unemancipated minor child 
may not sue parent in tort for per¬ 
sonal Injuries caused by negligence 
of the parent. 

Ala.—Owens v. Auto Mut. Indemnity 
Co., 177 So. 133, 235 Ala. 9. 

Ark.—Rambo v. Rambo, 114 S.W.2d 
468, 195 Ark. 832. 

Conn.—Meslte v. Kirchsteln, 145 A. 
763, 109 Conn, 77, 

Ga.—Chastain v. Chastain, 177 S.B. 
828, 50 Ga^App. 241—^Bulloch v, 
Bulloch, 163 S.EL 708. 45 GaJlpp. 1. 
Md.—Tost V. Yost, 190 A. 753, 172 
Md. 128, - 

Mass.—^Luster v. Luster, 18 N.B.2d 
438, 299 Mass; 480. 

Minn.—^Belleson y, Skilbeck, 242 N. 

W. 1, 185 MInn: .537. 

K.J.—Corpus gnris cited iu Reingold 
v. Reingold, 181 A. 153, 155, 115 N. 
JiLaw 632—Goheen y. Goheen, 154 
A. 393, 2 N.J.M1SC. 607—-Bamiano v. 
Bamlano, 143 A. 3, 6 17.LMisc. 849. 
K.T.—Cannon v. Cannon, 40 Rr.EI.2d 
236. 287 N.T. 426—Sorrentlno v. 
Sorrentino, 162 N.B,“551, 248 N.Y. 
626—Crosby v. Crosby, 246 M.T.Sw 
384, 280 C5L-^hickman 
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, V. Thickman. 88 N.T.S.2d 284— 
Lento V. Hajek, 16 N.T.S.2d 776. 
Ohio.—Canen v. Kraft, 180 N.B. 277. 
41 Ohio App. 120. 

Pa.—^Briggs v. City of Philadelphia. 
170 A. 871, 112 Pa.Super. 50, re¬ 
versed on other grounds 173 A. 316. 
316 Pa. 48—^Samborskl v. Beck, 41 
Pa.Dist. St Co. 887—^Morris v. Mc¬ 
Kinley, 33 Pa.Dist. & Co. 696. 
S.C.—Corpus gUris cited in Kelly v. 
Kelly. 155 S.E. 888 , 889. 158 S.C. 
517. 

Tenn.—^Mahaffey v. MahafCey. 15 
Tenn.App. 570. 

Va.—^Norfolk Southern R. Co. v. 

Gretakis. 174 S.B. 841. 162 Va. 697. 
W.Va.—Corpus guris dted in Securo 
v. Securo, 156 S.B. 760, 761, 110 
W.Va. 1. 

Wls.—^Lasecki v. Kabara, 294 N.W. 

I 33, 235 Wls, 645, 130 A.L.R. 883. 

I 

I ■ (3) This rule applies where the 
personal injury sustained by such 
child was caused by the negligent 
operation of a motor vehicle. 

Ala.—Owens v. Auto Mut. Indemnity 
Co., 177 So. 133. 235 Ala. 9. 

Conn.—^Mesite v. Kirchsteln, 145 A. 
753, 109 Conn. 77. 

Ga.—Bulloch v. Bulloch, 163 S.B. 708, 
45 Ga.App. 1. 

Mass.—Luster v. Luster, IS N’.B.Sd 
438, 299 Mass. 480. 

Minn.—^Belleson v. Skilheck. 242 N. 

W. 1. 185 Minn. 537. 

N.!.—Goheen v. Goheen. 164 A. 393, 
9 N.J.Misc. 607—Bamiano v. Bam- 
iano, 143 A. 3, 6 N.J.Misc. 849. 
N.T.—Cannon v. Cannon, 40 N-E-Sd 
236. 287 N.T. 425—Sorrentino v. 
Sorrentino, 162 N.R 651, 248 N. 
T. 626—^Thickmem v. Thickman, 88 
N.T.S.2d 284. 

N.C.—Wright v. Wright, 60 SJB.2d 
640, 229 N.C. 603. 

Ohio,—^Krohngold v. Krohngold, App., 
181 N.B. 910—Canen v. Kraft, 180 
N.E. 277, 41 Ohio App. 120. 

Pa.—Dunlevy v, Butler County Nat 
Bank, 64 Fa.t>ist St Co. 535, 62 
York Leg.Rec- 117. 

S,C.—Kelly v. KeUy, 155 S,B. 888 , 168 
S.C. 617. 

Tenh.—^Mahafley v. MahafCey, 16 
'Tenn.App. 570. 

Va.—Norfolk Southern RL Co, v. 
Gretakis, 174 S.E. 841, 162 Va 
597. 

W.Va—Securo v. Securo, 156 S..B. 
750, 110 W.Va 1. 

Wis.—Zutter v. O’Connell. 229 ,N.W. 

74. 200 Wis. 601. 

46 C.J. p 1324 note 48 [cj. . 

<4) An unemancipated minor could 
not maintain action against his fa¬ 
ther for injuries caused by the lat¬ 
ter’s negligence in hacking truck over 
child on the theory that the circum- 
stcmces of the accident were not con¬ 
nected with the father’s duty to rear 
the, child or with the father’s conduct 
of his domestic establishment.—Lus¬ 
ter V. Luster, 18 N.B.2d :438r 399 Mass. 
480. 
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> Snforoement against estate of de¬ 
ceased parent 

(1) An unemancipated minor, who 
does not have the right to sue his liv¬ 
ing parent for the parent’s negligence, 
has no right to maintain such an ac¬ 
tion against the parent’s estate or ad¬ 
ministrator if the parent dies, in ab¬ 
sence of a statute authorizing such 
an action. 

N.T.—Cannon v. Cannon, 40 N.E.2d 
236, 287 N.T. 425. 

Wis.—Lasecki v. Kabara. 294 N.W. 
33, 235 Wis. 645, 130 A.L.R. 883. 

(2) This rule has been recognized 
or applied where the injury to the 
minor child resulted from the negli¬ 
gent operation of an automobile. 
N.J.—Damiano v. Bamiano. 143 A. 8 . 

6 N.XM1SC. 849. 

N.T.—Cannon v. Cannon, supra. 

Pa.—^Dunlevy v. Butler County Nat. 
Bank, 64 Pa.Dist. Sc Co. 535, 62 
York Leg.Rec. 117. 

Wis.—^Lasecki v. Kabara, supra. 

(3) Whether unemancipated minor 
child had cause of action against his 
parents for injuries sustained 
through alleged negligence of his 
mother while he was riding in his 
father’s automobile which was being 
driven by mother with father’s conr 
sent was determinable as of date 
when injuries were allegedly sus¬ 
tained, and mother’s death after that 
date did npt serve to validate cause 
of action in child’s behalf against her 
estate on ground that, as to her, the 
child was emancipated.—Cannon v. 
Cannon, supra. 

Bffeet of InsoraiLoe against liability 

( 1 ) The fact that the parent car¬ 
ried public liability insurance does 
not authorize an action by an un- 
emanclpated child for personal inju¬ 
ries caused by the negligence of the 
parent, especially in view of provi¬ 
sion of the policy that indemnity was 
provided for loss from liability im¬ 
posed by law. since the law imposed 
no liability of father to son.—Rambo 
V. Rambo, 114 S;W,2d, 468, 195 Ark. 
882. 

( 2 ) <80 such child may not main¬ 
tain an action against the parent for 
personal injuries resulting from the 
negligent operation of a motor vehi¬ 
cle, merely because the parent may 
or does carry liability Insurance in 
that respect. 

Conn.—^Mesite v. Kirchsteln, 146 A 
763, 109 Conn. 77. 

D.a—Villaret v. VillareV 169 P.2d 
677, 83 U.S.App.B,C, 311, applying 
Maryland law. 

Mich.—Ellas v. GollinSi 211 N.W. 88. 

287 Mich. 17, 6 , . 178, 62 AL.R. 1118. 
Minn.—^Lund v. Olson, .237 N.W. 188, 

. .183 Minn. 515. 

Ya.—Norfolk Southern R. Co. v. 
Gretakis, 174 &M. 841, 162 Va. 597. 

(3) So the fact that the parent car¬ 
ried liability insurance with aspect 
to the . operation of a motor vehicle 
;« 7 Qiild not authorjize, the. maintenance 
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a person standing in loco parentis^^ for the tort of 
such parent or person unless a right of action is 
authorized by statute,^ and the child may not, even 
after reaching majority, maintain an action for a 
tort committed by the parent while the child was 
an unemancipated minor.2 It has been held or rec¬ 
ognized, however, that an action may be maintained 
for a tort committed after emancipation of the 
child^ or after the child has attained majority.** 

According to some authorities the rule of pa¬ 
rental immunity from liability does not apply where 
the reason for the rule fails,® and the parent may 
be liable for negligence in a particular vocational 
capacity, resulting in injury to a child, with respect 
to which the parent carries liability insurance,® as. 


§ 61 

for example, where there is the added relation be¬ 
tween parent and child of carrier and passenger^ 
or of master and servant.® It has been stated 
broadly that the privilege of a parent of immunity 
from suit by the child does not apply where the lia¬ 
bility has in fact been transferred to a third per¬ 
son® and that such privilege is not an answer to a 
suit for an intentional injury, maliciously inflict¬ 
ed.^® So, according to some authorities, a minor 
child may maintain an action for malicious assault 
or cruel and unhuman treatment against a steppar¬ 
ent^^ or against a person standing in loco paren- 
tis.i® ■ 

In order to avoid the effect of the rule denying 
the right of an unemancipated minor child to main- 


of an action agrainst the estate or 
administrator of the parent, since de¬ 
ceased, for personal injury to an un¬ 
emancipated minor resulting from 
negligent operation of a motor vehi¬ 
cle.—^Lasecki v, Kabara, 294 N.W. 33, 
235 Wis. 646, 130 A.L.R. 883. 

ZCsdioal expenses 

Defendant in unemancipated minor 
child's action against his father for 
injuries caused by latter's negligence 
in backing truck over plaintiff Is not 
liable to plaintiff for medical ex¬ 
penses. at least in absence of proof 
that they were actually incurred by 
plaintiff’s guardian or paid out of 
plaintiff's own estate, as defendant is 
presumed to have assumed such bur¬ 
den.—^Luster v. Duster, 13 N.K2d 438, 
299 Mass. 480. 

99. Ark.—Corpus Juris quoted In 
Rambo V. Rambo, 114 S.W.2d 468, 
469, 195 Ark. 832. 

Cal.—Trudell v. Leatherby, 300 P. 7, 
212 Cal. 678. 

Ga.—Chastain v. Chastain, 177 S.R. 

828, 50 Ga.App. 241. 

Miss.—^Fortinberry. V. Holmes, 42 So. 
799, 89 Miss. 373. 

Mo.—Corpus Juris quoted in Cook v. 
Cook. 124 S.W.2d 675, 677, 232 Mo. 
App. 994. 
negligence 

An unemancipated minor may not 
maintain an action against one 
standing in loco parentis to him to 
recover for personal injuries caused 
by the latter's negligence.—Sambor- 
ski V. Beck, 41 PaJDist&Co. 387. 
Stepmother 

(Facts showed that stepmother be¬ 
ing sued by stepson, an unemancipat¬ 
ed niinor, for injuries sustained in 
automobile accident, stood in relation 
of loco parentis to stepson, and, ac¬ 
cordingly, that such minor could not 
maintain the action.—Trudell v. 
Leatherby, 300 P. 7, 212 Cal.. 678. 

1. Ark.—Corpus Juris quoted in 
Kambo v. Rambo, 114 S.W.2d 468, 
469, 195 Ark. 832, 

111.—Corpus Juris dted iu Meece v. 


Holland Furnace Co., 269 Ill.App. 
164, 169. 

Mo.—Corims Juris quoted In Cook 
V. Cook. 124 S.W.2d 675, 677, 232 
Mo.App. 994. 

S.C.—Kelly v. Kelly, 155 S.B. 888, 
158 S.C. 517. 

2. Ark.—Corpus Juris quoted in 
Rambo v. Rambo, 114 S.W.2d 468, 
469, 195 Ark; 832. 

Ind.--Smlth v. Smith, 142 N.B. 128, 
81 Ind.App. 666. 

N’.J.—^Relngold v. Relngold, 181 A. 

163, 116 N.J.Law 532. 
negligent operation of motor vShiole 
N.J.—Relngold v. Reingold, supra. 

3. Ga.—Corpus Juris cited in Fowl¬ 
kes V. Ray-O-Vac Co., 183 S.E. 210, 
212, 52 Ga.App. 338. 

N.H.—^Dunlap v. Dunlap, 160 A 905, 
84 N.H. 362, 71 AL.R. 1056. 

N.J.—^Martens v. Martens, 167 A 227, 
11 N.J.MISC. 706. 

N.Y.—Crosby v. Crosby, 246 N.T.S. 

384, 230 AppJDiv. 651. 

46 C.J. p 1325 note 46. 

Express or implied abandonment of 
parental relation 

With respect to child's rights to 
sue parent for.tort, abandonment of 
parental relations may be shown to 
have come about by express agree¬ 
ment or by implication.—^Dunlap v. 
Dunlap, 150 A 905, 84 N.H. 352, 71 
AL.R. 1066. 

4. Ga.—^Farrar v. Farrar, 152 S.E. 
278, 41 Ga.App. 120. 

N.T.—Crosby V. Crosby, 246 N.T.S. 

384, 230 App.Dlv. 661. 

Child living wl^ parents 
Child, after attaining majority, 
need not live with parents, and, if 
living at home, occupies same status 
as guest, and may sue parent for 
tort.—Farrar v. Farrar, 152 S.B. 278, 
41 GaApp. 120. 

Eegligenoe 

(1) A father may be liable for a 
personal Injury to his child, who has' 
attained majority, which is caused 
by his negligence.—^Ponder v. Ponder, 
Da.App., 157 So. 627. 
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(2) The rule applies where an in¬ 
jury results from the negligent oper¬ 
ation of a motor vehicle.—^Ponder v. 
Ponder, supra. 

5. W.Va.—Dusk v. Dusk, 166 S.B. 
638, 113 W.Va. 17. 

6. Va.—^Worrell v. Worrell, 4 S.E.2d 
343. 174 Va. 11. 

7. Va.—Worrell v. Worrell, supra. 
Compulsory insurance 

The daughter of the owner of a 
bus line could maintain an action 
against her father for injuries sus¬ 
tained in a collision between the fa¬ 
ther's bus. in which she was a pas¬ 
senger, and a motor truck, especially 
in view of the fact that a statute 
provided for compulsory insurance in 
favor of passengers of common car¬ 
riers.—Worrell v. Worrell, supra. 
Contract for transportation to and 
from school 

Pupil injured In transportation to- 
school could sue father, as operator 
of bus, for breach of his contract 
with board of education, where fa¬ 
ther was protected by indemnity In¬ 
surance.—^Dusk V. Dusk, 166 538, 

113 W.Va. 17. 

& N.H.—^Dunlap v. Dunlap,. 150 A. 
905, 84 N.H. 352, 71 AD.R. 1055. 

9. N.H.—^Dunlap v. Dunlap, supra, 
liability insurance 

•Child cannot be denied right to sue 
parent for tort because of effect on* 
discipline and family life, where fa¬ 
ther's liability insurance prevented 
such effect.—^Dunlap v. Dunlap, su¬ 
pra. 

10. N.H.—Dunlap v. Dunlap, supra. 

11. Ind.—^Treschman v. Treschman, 
61 N.B. .961, 28 Ind.App. 206. 

Duties and liabilities of stepparents 
generally see infra §9 78-85., 

12. Wis.—Steber v. Norris, 206 N.W. 
173, 188 Wis. 366, 43 AD.R. 501. 

46 CJ. p 1325 note 49. 

Duties and liabilities of persons In 
loco parentis generally see infra if 
71-77. 
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tain an action for a tort of the parent, it is essen¬ 
tial to prove that the injured child was emancipat¬ 
ed at the time of the injury,and the burden of 
proving emancipation is on plaintiff.!^ Whether 
plaintiff has been emancipated so as to permit the 
maintenance of an action against the parent may 
be a question of fact^5 for the jury,^® but the evi¬ 
dence as to emancipation may be such as to author¬ 
ize the court to rule as a matter of law that plain¬ 
tiff was not emancipated.!*^ 

§ 62. Agency of Child for Parent 

a. In general 

b. Implied agency 

c. Termination of agency 

d. Authority of agent 

e. Ratification and estoppel 

f. Questions of law and fact 

a. In General 

A child may act as agent or servant of his or her 
parent, and, where the agency has been duly constituted, 
the parent Is bound by the acts and contracts of the 
child which are within the scope of the agency. 


A child may act as agent or servant of the par¬ 
ent,and, if the parent constitutes the child his 
agent, the parent is bound by the child’s acts and 
contracts made pursuant to the agency.!® The 
authority of a child to bind his or her parent may 
arise only out of an express or implied delegation 
of power by the parent,and the mere acts and 
statements of a child, purporting to be in behalf 
of parents, do not constitute such child an agent in 
the absence of any supporting statement or act on 
the part of the parents.^! Where the parent deeds 
land to a minor child to deal with as he sees fit, the 
child is not acting as the parent’s agent in making 
an exchange of the land, but as a principal.®^ 

Individual or adverse interest of child. In ac¬ 
cordance with the rule applicable to agencies gen¬ 
erally, discussed in Agency § 138, a child, as agent 
of the parent, must act with utmost good faith and 
loyalty to his principal,23 and the parent may re¬ 
pudiate an act or transaction of the child which is 
adverse to the parent's interest®^ or which results 
in undue benefit to the child.®^ 

Notice to child as affecting parent. In accord- 


13. Pa.—Dunlevy v. Butler County 
Nat. Bank. 64 Pa.Bi8t & Co. 585, 62 
York L,efi:.Rec. 117. 

SUiior not emancipated 

Sixteen year old girl residing with 
parents and earning wage, part of 
which she paid parents, was uneman¬ 
cipated minor, with respect to her 
right to recovery against mother for 
negligence.—^Mesite v, EUrchstein, 
145 A. 753. 109 Conn. 77. 

14. Pa.—Dunlevy v. Butler County 
Nat. Bank, 64 Pa.Dist&Co. 535, 
62 York Lieg.Rea 117. 

15- Pa.—^Dunlevy v. Butler County 
Nat. Bank, supra. 

16. N.H.—^Dunlap v. Dunlap, 150 A. 

905, 84 N.H. 852, 71 A.L.R. 1055. 
Direction of verdict held Tmwixraiit- 
ed 

Conn.—Wood v. Wood, 63 A.2d 586, 
135 Conn. 280. 

BUnor child employed and paying 
hoard 

Whether minor daughter, who had 
worked for three years, had paid 
board, and had kept balance of earn¬ 
ings, was unemancipated minor, and 
not entitled to recover against fa¬ 
ther for injuries in automobile acci¬ 
dent, was for jury.—Martens v. Mar¬ 
tens, 167 A. 227, 11 N.XMisc. 705. 

17- Conn.—^Mesite v. Kirchstein, 145 
A. 758, 109 Conn. 77. 

18. Ga.—Corpus gnxis dted in Hu¬ 
bert V. Bte,rpe, 182 S.B. 167, 171, 
181 Ga. 168, conformed to 183 S.B. 
08, 52 GaA.pp. 262—Stanford v. 
Smith, 159 S.E. 666, 178 Ga. 165, 


answer conformed to 160 S.B. 93, 
43 Ga.App. 747. 

HI.—^Berkland v. Watson, 255 Ill.App. 
572. 

Mich.—^Miskiewicz v. Smolenski, 227 
N.W. 789, 249 Mich. 63. 

N.Y.—In re Michelbacher's Estate, 
241 N.Y.S. 178, 226 AppJDiv. 858. 
187 Hisc. 89, affirmed In re Michel- 
bacher*s Ex’r, 171 N.B. 762, 253 N. 
Y. 515, 

Or.—Millar v. Semler, 8 P.2d 987, 
187 Or. 610. 

46 C.J. p 1325 note 52. 

General agent 

A child who attended to all of the 
parent's affairs except a few person¬ 
al matters was a general agent.— 
Giiffln V. Rosenblum, 28 P.2d 848, 46 
Wyo. 40. 

investigation and advice 

Son undertaking to Investigate sit¬ 
uation respecting his mother's real 
properties and advise her for com¬ 
pensation became her agent.—^In re 
Michelbacher's Estate, 241 N.Y.S. 
178, 226 APP.D1V. 858, 137 Misc. 89, 
affirmed In re Michelbacher's Bx’r, 
171 N.B. 762, 253 N.Y. 615. 
Compensation 

Services rendered by a son in pur¬ 
chasing stock for mother were suf¬ 
ficient consideration for mother's 
promise that son should have half 
of the profits of sale of the stock, 
irrespective of who furnished the 
purchase price.—^In re Pohl's Estate, 
7 A.2d 14, 136 Pa.Super. 91. 

19- Ala.—^Federal Xjand Bank of 
New Orleans v. Williams, 186 So. I 
689. 287 Ala. 318. I 
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La.—^Rosenberg v. Estrade, 123 So. 

142, 10 La.App. 631. 

Minn.—^Matthews & Co. v. Pehrson, 
225 N.W. 921, 178 Minn. 618. 
Wyo.—Griffin v. Rosenblum, 23 P.2d 
348, 46 Wyo. 40. 

46 eJ. P 1325 note 62. 

Liability of parent for torts of child 
acting as parent's agent see infra 
S 67. 

Pailnre to act 

Party making son agent to pro¬ 
cure counsel and conduct defense 
was bound by son's negligence or 
failure to do so, not occasioned by 
misleading conduct of opposing par¬ 
ty or misleading statement of court 
officer.—^Merchants* & Planters’ Bank 
& Trust Co. V. TJssery, 88 S.W.2d 
1087, 183 Ark. 838. 

ao. N.Y.—^mith V. Vara, 241 N.Y.S. 
202, 136 Misa 500. 

Tex.—Cook V. Mann, Com.App., 40 S. 
W.2d 72. 

21. Mich.—^Miskiewicz v. Smolenski, 
227 N.W. 789, 249 Mich. 63, 

22. Ill.—Coe V. Moon, 102 N,B. 1074, 
260 m. 76. 

23. Iowa.—^In re Acken, 123 N.W. 
187, 144 Iowa 519, Ann.Cas.l912A 
1166. 

24. Iowa.—^In re Acken, supra. 

46 C.J. p 1326 note 66. 

25. N.Y.—^In re Michelbacher's Es¬ 
tate, 241 N.Y.S. 178, 226 App.Dlv. 
858, 137 Misc. 89. affirmed In re 
Michelbacher's Ex'r, 171 N.E. 762, 
263 N.Y. 516. 
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ance with the rule governing agency in general, 
discussed in Agency § 262, the parent is chargeable 
with knowledge of all material facts of which the 
child has notice or acquires knowledge while acting 
for the parent and within the scope of his author¬ 
ity but the parent is not chargeable with knowl¬ 
edge of information obtained by the child of mat¬ 
ters which do not relate to, or are not within the 
scope of, the agency,27 or with knowledge of com¬ 
munications made to the child after the latter’s 
agency has terminated.28 

Liability of child to third person. The child him¬ 
self is not bound by a contract with one who knew 
of his agency,and the child is not liable on a 
contract after the name of the parent as principal 
has been disclosed and the third person has elected 
to proceed against the principaL^o Likewise, the 
child is not liable where he had no authority to act 
for the parent, and the person dealing with him 
knew of such lack of authority.^! 

b. Implied Agency 

The mere existence of the family relation does not 
constitute a child the agent of his or her parent but the 
agency of the child for the parent may arise by Implica¬ 
tion from the conduct of the parties and the circum¬ 
stances of the particular case. 

In accordance with the general rule, discussed in 
JVgency § 23 c, that the relation of principal and 

26. Ill.—Mutual Constr. Co. v. Baker, 

237 I11.APP. 596. 

.Iowa.—^Keifer v, Dreier, 205 N.W. 

472, 200 Iowa 798. 

46 C.J. p 1326 note 58. 

; 27- Ky.—^DaJCron v. Smock, 66 S.W. 

2d 712, 247 Ky. 98. 

28. Mass.—Gray v. Currier, 147 N.E. 

567, 252 Mass. 78. 

: 29. Mo.—^Emery - Bird - Thayer Dry 
Goods Co. V. Coomer, 87 Mo.App. 

404. 

46 C.J. p 1326 note 60. 

30- Mo.—Grether v. Bi Franco, App., 

178 S.W.2d 469. 

. 31. Ga.—Gower v. Di Cristina, 119 
S.E. 668« 31 Ga.App. 40. 

r 32. Cal.—^Ansrus v. London, App., 

206 P.2d 869—Conner v. Butler, 

298 P. 546, 113 Cal.App. 502. 

N.T.—Smith v- Vara, 241 N.T.S. 202, 

136 Misc. 500. 

*■ Tex.—Cook V. Mann, Com.App., 40 
S.W.2d 7.2, 

46 aj. p 1326 noJI» 63. 

Sale 

Unauthorized sale of cattle by 
• owner’s son relyingr -on dealer’s false 
' representation that father authorized 
sale was void.—^Lasater v. Vandiver, 

Tex.CivA.pp., 29 S.W.2d 428, followed 
.. in Vandiver JC^aaater, 29 S.W.2d 
- 429, 


agent cannot he inferred from mere relationship, 
the mere existence of the family relation does not 
constitute a child the agent of the parent,^^ or ren¬ 
der the parent liable for debts contracted by the 
child,unless he expressly or impliedly authorized 
the child to incure the debt on his accotmt^^ or 
promised to pay the debt.S5 

The agency of the child for the parent may be 
implied from the conduct of the parties and the 
circumstances of the particular case,36 as from pri¬ 
or habits or course of dealing*^ or even from a 
single transaction.38 The parents recognition of 
the child’s agency for him in certain transactions 
will give rise to an implied agency under which the 
parent is bound by the child’s subsequent transac¬ 
tions of the same character^^ unless the person 
dealing with the child was put on inquiry as to a 
change of circumstances showing that an agency no 
longer existed.**® It has been held, however, that 
the payment of one account by the parent without 
protest does not conclusively establish his liability 
for subsequent purchases made by the child unless 
the goods purchased were necessaries.^^ The mere 
fact that a child represented the parent in one type 
of transaction is not evidence of such child’s repre¬ 
sentation of the parent, or authority to represent 
the parent, in a subsequent transaction of a differ¬ 
ent type,*2 / 

37. Mo.—^Bennett v. Botashnick, 25t 
S.VT. 836, 214 MoApp. 507. 

38. Mo.—^Bennett v. Potcushnick, su- 
preu 

39. Ark.—^Bowen v. Stalliiisrs, 243 S. 
W. 798, 168 Ark. 640. 

46 C.J. P 1326 note 70. 

SPnrekaseB by son 

(1) Where son had, in past, pur¬ 
chased supplies for father which 
were paid for by latter, father’s tele¬ 
phone conversation with unknown 
person in seller’s place was insuffi¬ 
cient disavowal of son’s authority to 
make subseguent purchases.—Conti¬ 
nental Supply Co. V. Palmer, 140 So, 
81, 19 LaApp. 718. 

(2) Father’s failure to notify seller 
of disavowal of son’s act in having 
purchases charged to father rendered 
father liable for all purchases made 
after having notice of son’s unau¬ 
thorized conduct, regardless of 
whether father was benefited.—Con¬ 
tinental Supply Co. V. Palmer, supra. 

40. Colo.—Nuckolls V. St. Clair, 29 
P. 284, 1 Colo.App. 427. 

Ga.—WOkes v. McClung, 29 Ga. 371. 

41. III.—Alschuler v. Anderson, 142f 
I11.APP. 323, 

42. N.Y.—Chelsea Exchange Bank v. 
Weinstein, 236 N.Y.S, 185, 226 App, 
Biv. BOL 


Attendance at Kfiiool 
There Is no relationship of master 
and servant, or principal and agent, 
between parent and child with re¬ 
spect to the compulsory school at¬ 
tendance of the child.—^Berkland v. 
Watson, 255 IllApp. 572. 

33. Wls.—^Habhegger v. King, 136 
Isr.W. 166, 149 Wls. 1, 39 L.R.A,N. 
S., 881, Ann.Cas.l913C 828. 

46 CJ. P 1326 note 64. 

34. Mass.—^Auringer v. Cochrane, 
114 N.E. 355, 225 Mass. 273. 

46 C.J. p 1326 note 65. 

35. HI.—Gotts V. Clark, 78 Ill. 229. 

36. Mo.—^Bennett v. Potashnick, 257 
S.W. 836, 214 Mo.App. 607. 

Xnferenoe from conduct of parent 
The designation of a child as serv¬ 
ant or agent of his or her parent 
may be inferred from the conduct of 
the parent,—^Millar v. Semler, 3 P.2d 
987, 137 Or. 610. 

Giving effect to contract for educa¬ 
tion 

Son was parent’s agent in carrying 
into effect parent’s contract with 
military academy for tuition, train¬ 
ing, and discipline of son.—Culver 
Military Academy v. Staley, 250 Ill. 
App. 531. 
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Agency to contract for necessaries. The duty of 
the father to support the child, discussed generally 
supra § IS, may give rise to an implied agency of 
the child to bind the father for necessaries which 
he neglects to provide;^® but where the parent's 
duty to support the child is regarded as merely a 
moral obligation no such agency will be inferred.*^^ 
A minor son living with, and supported and edu¬ 
cated at the expense of, his father is not presumed 
to be the latter's agent in procuring tutoring in va- 
cation*^^ 

c. Termination of Agency 

An agency of a child for hla or her parent Is termi¬ 
nated by the death, or by the duly adjudicated mental 
Incapacity, of the parent, where a power or authority 
coupied with an Interest Is not Involved. 

In accordance with general rules discussed in 
Agency §§ 86a, 8Sa, where the authority is not 
coupled with an interest the agency of a child for 
a parent is terminated by the death of the parent^® 
or by the mental incapacity of the parent duly ad- 
judicated.^7 it has been held that an instrument 
which is merely an aclcnowledgment of an account¬ 


ing between a parent and a child as agent of such 
parent does not necessarily evidence the termina¬ 
tion of the agency.^^ 

d. Authority of Agent 

Acts done by a child within the scope of his or her 
authority as agent for his or her parent, or, under some 
circumstances, within the apparent scope of such au. 
thority, are binding on the parent as principal; but in 
general the parent is not liable for acts of the child which 
are not within the limits of the authority conferred. 

All acts done by the child within the scope of 
his authority as agent of the parent are binding on 
the latter,^® and a like rule applies with respect to 
acts of a child within the apparent scope of his au¬ 
thority as agent of the parent.50 In general, how¬ 
ever, the child may act only within the limits of 
the authority conferred,^! and the parent is not lia¬ 
ble for acts of the child not within the limits of 
the authority expressly or impliedly conferred on 
him52 unless such unauthorized acts are ratified by 
the parent, in accordance with rules discussed infra 
subdivision e of this section; and where a third 
person has knowledge of the extent of the child's 
authority the parent will not be boimd by acts of 


43. Mass.—^Lamson v. Varnum, 60 
N.B. 615, in Mass. 237. 

Mich.—Finn v. Adams, 101 N.W. 533. 

138 Mich. 258. 

46 C.J. p 1327 note 75. 

44. N.J.—Freeman v. Hobinson, 88 
N.J.L.aw 383, 20 Am.R. 899. 

45. R.I.—Peacock v. Lfnton, 47 A. 
887, 22 R,I. 828. 63 L.R.A. 192. 

48. Misa—McDowell v. Minor, 160 

So. 389, 174 Miss. 848—McDowell 

V. Minor, 142 So. 491, 169 Miss. 339. 
Tex.—Crow v. Day, Civ.App., 96 S. 

W, 2d 100. 

Services rendered after death 

•Child could not recover under 
agrency contract for services rendered 
after death of parent.—^McDowell v. 
Minor, 160 So. 389, 174 Miss. 848— 
McDowell V. Minor, 142 So. 491, 169 
Miss. 339. 

ZTegotlatlons prior to death 
Nothing* done or said by son of de¬ 
ceased, prior to his death, with re¬ 
spect to sale and commission for sale 
of land, which deceased did not own, 
hut in which he merely had an in¬ 
terest, would form basis of action 
against estate for commission for 
sale of land acquired after deceased’s 
death, since death of deceased im¬ 
mediately terminated any possible 
agency of son.—Crow v. Day, Tex. 
CivJLpp., 96 S.W.2d 100. 

47; Cal.—Capital Nat. Bank of Sa¬ 
cramento V.- Stoll, SO P.2d 411, 220 
Cal. 260. 

Sgsential interest mot shown 

Son who relinquished profitable 
employment to manage aged father’s 


business under contract providing 
for continuance of emplosrment until 
final distribution of the estate of 
father in consideration of salary and 
child’s share as in case of Intestacy 
had no such beneficial interest in 
subject matter as prevented termina¬ 
tion of agency on father’s subsequent 
incompetency.—Capital Nat. Bank of 
Sacramento v. Stoll, supra. 

4a La.—^Martin v. Hlmel, 140 Bo. 
478, 174 La. 281. 

43. ETy.—Shropshire v. Shropshire. 

188 S.W.2d 340, 282 Ky. 211. 

Mo,—^Bank of Ferguson v. Blick, 
App., 116 S.W.2d 27, 

N.Y.—Curtis v. Thomson, 2 N.T.S.2d 
418, 166 Misa 870, affirmed 2 N.Y. 
a2d 428, 253 App.Dlv. 806. 

Pa.—^Rudolph v. Mature, Com-Pl., 27 
DehCo. 621. 

77 yo.—Griffin v. Bosenblum, 23 P.2d 
348, 46.Wyo. 40. 

46 CJ. P 1327 note 80. 

Joint hank acoomat of parent Baud 
dhild 

(1) A bank’s payment of most of 
funds deposited in joint account of 
mother and daughter to the daughter 
by check signed only by daughter 
did not make bank liable to mother, 
notwithstanding the. funds so with¬ 
drawn h€id originally belonged to the 
mother, since daughter did not ex¬ 
ceed her powers under the contract 
creating the joint account.—^Ludwig 
V. Montana Bank & Trust Co., 98 P. 
2d 877, 109 Mont. 477.. 

(Z) In such case under maxim that 
loss siiftered by innocent persons by 
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act of third person must be borne 
by innocent person whose negligence 
permitted third person’s act Injury 
resulting to mother by daughter’s 
withdrawal, on daughter’s own 
checks, of most of funds in joint ac¬ 
count in which daughter had de¬ 
posited checks payable to mother and 
not indorsed by mother, was not 
chargeable to bank, where mother 
had held daughter out to bank as her 
duly authorized agent—Ludwig v.. 
Montana Bank & Trust Co., supra, 

50; La.—Goodyear Tire & Rubber- 
Co. V. Murray, App., 167 So. 137. 
Mich.—White v. Fulton, 244 N.W. 
498, 260 Mich. 346. 

N.D.—^Fidelity & Casualty COw of 
New York v. First Nat Bank & 
Trust Co. of Fargo, 1 N.WJ8d 401,. 
71 N.D. 415. 

51. Mich.—^Bergman v. Dyfchouse,. 26 
N.W.2d 210, 316 Mich. 316. 

Okl.—^Franco-American Securities v;, 
Guillot 97 P.2d 766, 186 Okl. 802. 
Operation of bnsinesB 

The fact that a child had* authority 
as agent in the usual course of op¬ 
eration of parent’s drug store, with 
power to purchase and pay* for stock, 
did not give child implied] authority 
to assign to seller, from proceeds of 
store fire Instiiance policy,, amount 
due seller for cigars.—Potomac Fire 
Ins. Co. of Washington,. DiCt, v. 
Finck Cigar Co^ Te3;.Civ.Appv 48 S. 
W.2d 607. 

52. Tex.—^Trad v. Bfinojoi^. Civ. 
App., 58 S.W2d 156.. 

46 C.J; p 1827 note 8JU. 
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the child in excess of such authority.^S Where a 
father and son, living in different states, are prin¬ 
cipal and agent, the relationship does not imply au¬ 
thority to do unusual and undesirable acts.®^ The 
denial by a parent that a child had authority to 
make a particular contract is not conclusive,55 since 
the relation of principal and agent may exist wheth¬ 
er or not the parties so regarded the relationship.® 5 

Special agency. The rule that the authority of a 
special agent must be strictly pursued, considered in 
Agency § 101, applies to the agency of a child for 
the parent.®^ 

6. Batdffcation and Estoppd 

A parent may become bound by acts done or contracts 
made by hfs or her chHd in behalf of the parent by ratify¬ 
ing such acts or ccntracts, and the parent may be es¬ 
topped, by his or her words or acts, to deny the agency 
of the child. 

A parent who has ratified acts done or contracts 
made by the child on his behalf is bound thereby,®^ 
but where the child does not assume to act as the 
parent’s agent, and has no authority so to act, there 
can be no ratification.®^ Knowledge by the parent 
of the unauthorized act of his or her child is an 
essential element of ratification.®^ In general there 
cannot be ratification in part and repudiation in 
part.®i 

Estoppel to deny agency^. The parent may, by 


his words or acts, estop himself to deny the child’s 
agency,®^ and such estoppel may arise from the 
same facts that create an implied agency.®^ In or¬ 
der to estop the parent to deny the authority of 
the child to act as his agent, it is essential that his 
words or conduct should have been relied on by 
the person asserting the estoppel.®^ 

A child who has purported to act as agent for his 
or her parent is estopped to deny the agency where 
other persons have acted on the assumption of the 
existence of the agency.®® 

f . Questions of Law and Fact 

In general, where the evidence Is conflicting or differ¬ 
ent Inferences may be drawn therefrom, a question of 
fact for the Jury to determine arises with respect to the 
existence of an agency cf a child for hIs or her parent or 
with respect to the ratification by the parent of unau¬ 
thorized acts of his or her child. 

The general rule that, where the facts are dis¬ 
puted or different inferences may reasonably be 
drawn from the evidence, the issue is for the jury 
governs where there is a controverted issue as to 
the agency of a child for the parent®® or as to the 
parent’s ratification of the child’s tmauthorized 
acts.®^ It has been held, however, that, where it is 
sought to bind the parent by communications made 
to the child, it is for the court to decide, as a pre¬ 
liminary matter, whether the child’s agency has 
been made out sufficiently.®® 


63. Mo.—Taylor v. Phoenix Ins. Co., 
App., 260 S.W. 533.. 

46 C.J. p 1327 note 83. 

54. N.T.—Hitch v. Smith, 82 N.T. 
627, 60 How.Pr. 167. 

55. Tex.—^Hamilton v. Maroney, Civ. 
App., 67 S.W.2d 1126. 

66. Tex.—^Hamilton v. Maroney, su¬ 
pra. 

57. Ill.—^Dumser v. Underwood, 68 
IIIAlPP. 121. 

46 C.J. p 1327 note 67. 

58; Mont.—^Ludwisr v. Montana Bank 
& Trust Co., 98 P.2d 377, 109 Mont. 
477. 

K.T.—Weintraub v. Spilke, 265 N.Y. 

S. 50, 142 Misc. 867. 

Pa.—^Rudolph v. Mature, ConcuPl., 27 
DeLCo. 621. 

S.C.—South Carolina State Bank v. 

Stokes. 168 S.E. 541. 169 S.C. 173. 
Tex.—^Barker v. Mosby, CIv.App., 118 
S.W.2d 946, error dismissed. 

Wash.—Quist v. Zerr, 120 P.2d 639, 
12 Wash.2d 21. 

46 C.J. p 1327 note 90. 

JLOoeptanLoe of benefits 
A father who accepted benefits of 
8on*s allegedly unauthorized oral 
contract of sale was bound by the 
contract.—Tewksbixry v. Noyes, 23 A. 
2d 204, 138 Me, 127. 


59. Iowa.—^Fitch v. Stephenson, 252 
N.W. 130, 217 Iowa 458. 

N.H.—Connolly v. Manchester Sav., 
Bank, 25 A2d 412, 92 N.H. 89. 

46 CX p 1327 note 91. 

60. Kan.—Allison v. Borer, 293 P. 
769, 131 Kan. 699. 

Notice and adoptioa 
Acts of son not acting as agent 
of mother would not bind latter un¬ 
til she had notice of them and under- 
standingly and unequivocally adopted 
them.—^Keith v. Thomas, 165 N.B. 
679, 266 Mass. 566. 

61. Ga.—^Moret v. Poulos, 17 S.B.2d 
599, 66 Ga.App. 185. 

Whether ratification or repudiation 
may be partial generaUy see Agen¬ 
cy 5S 66, 237. 

62. Cal.—^De Ledesma v. Stanley, 
207 P. 693, 57 Cal.App. 470. 

Mo.—^Bennett v. Potashnick, 257 S.W. 
836, 214 Mo.App. 507. 

63. Mo.—^Bennett v. Potashnick, su¬ 
pra: 

64. N.H—Wilson v. Atwood, 122 A. 
797, 81 N.H. 61. 

46 C.J. p 1328 note 94. 

65i Cal.—^Shlaudeman v. Grubel, 59 
P.2d 873, 16 CalA.pp.2d 499. 

ee* Mo,—National Cksh Register Co. 
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V. Kay, App., 119 S.W.2d 437—Ben- 
nett V. Potashnick, 257 S.W. 836, 
214 Mo.App. 507. 

Tex.—Hamilton v. Maroney, Civ.App., 
67 S.W.2d 1125. 

46 C.J. p 1328 note 18. 

Svidenoe held snfllcfent 

To present issue of agency for the 
Jury. 

Mo.—^National Cash Register Co. v. 

Kay, App., 119 S.W.2d 437. 

NhJ.—^F eist & Feist v. Spitzer, 150 A 
406, 107 N.J.Law 138. 

Tex.—^Brooks v. Mitchell, CivApp., 

27 S.W.2d 371, error dismissed. 

Bvldenee held InsufilcieiLl; 

To present issue of agency for 
Jury.—^Allison v. Borer, 293 P. 769, 
131 Kan. 699. 

67. Iowa.—Wolfgang v. Neumann, 
202 N.W. 216, 199 Iowa 685. 

N.H—Wilson v. Atwood. 122 A. 797, 
81 N.H. 61. 

Bvidenoe held insufilcieiLt 
To make issue for jury. 

Kan.—Allison v. Borer, 293 P, 769, 
131 Kan. 699. 

Tex.—^Brooks v. Kennedy, ClvApp., 

28 S.W.2d 214, order dismissed. 

68. Mass.—Gray v. Currier, 147 N.B. 
567, 252 Masa 78. 
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§ 63. -Evidence 

a. Presumptions 

b. Admissibility 

c. Weight and sufficiency 

a. Fiesnmptions 

The burden of proving the agency of a child for his 
or her parent rests on the party who asserts such agen¬ 
cy, and a like rule applies with respect to the ratifica¬ 
tion by a parent of acts of his or her child; there Is no 
presumption that a child who acts In his own name Is 
acting for his or her parent. 

In accordance with the general rule, discussed in 
Agency § 315 b, the burden of proving the agency 
of a child for the parent is on the party asserting 
it,^^ and a like rule applies with respect to ratifi¬ 
cation by a parent of acts of his or her child.^® 
Where lie child acts in his own name, no presump¬ 
tion that he is acting for the parent can arise.^^ 

b. Admissibility 

General rules as to the admissibility of evidence to 
show the existence of an agency or the authority of an 
agent apply with respect to an alleged agency of a child 
for his or her parent. 

The agency or authority of the child for his par¬ 
ent may be established like agency in any other cas¬ 
es. *^2 In order to prove agency in connection with 
a particular contract it is competent to show similar 
acts by the child on behalf of the parent, as tend¬ 
ing to establish a course of dealing on the part of 
the child, sanctioned or ratified by the parent,and 
in some jurisdictions this rule obtains, even though 
the person with whom the contract is made had, at 
the time, no knowledge of the previous acts.^^ A 
promise by the parent to pay a debt contracted by 


the child is admissible on the question whether he 
authorized the child to contract it,*^® and is also ad¬ 
missible to establish ratification.^^ The exclusion 
of evidence with respect to ratification is not er¬ 
roneous where no issue as to ratification is sub- 
mitted.^*^ 

Declarations of child. While declarations of the 
child, standing alone, are incompetent to prove his 
agency for the parent,*^® if there is other evidence 
tending to prove agency, or making out a prima fa¬ 
cie case thereof, such declarations are competent.*^^ 
WTiere a child seeks to rescind a contract of pur¬ 
chase, and defendants claim that he is estopped be¬ 
cause he fraudulently represented that he was act¬ 
ing as agent for his parent, but wdth a secret intent 
to purchase for himself, declarations of the child 
that he acted as such agent are incompetent, where 
there is no substantial evidence to support the the¬ 
ory of estoppel.*® 

Testimony of a child that he was his father’s 
agent is competent to prove the fact of agency.*^ 

c. Weight and Sufficiency 

The general rules with respect to the weight and suf¬ 
ficiency of evidence In actions involving the relation of 
principal and agent apply with respect to showing an 
agency or authority of a Child for his or her parent or 
with respect to showing ratification by a parent of unau¬ 
thorized acts of his or her child. 

The general rules as to the weight and sufficiency 
of the evidence in actions arising out of the rela¬ 
tion of principal and agent, discussed in Agency § 
328, govern the weight and sufficiency, of evidence 
to show the agency or authority of the child*^ and 


69. Kan.—^Allison v. Borer, 293 P. 
769, 131 Kan. 699. 

N.H.—^Allstate Ins. Co. v. Hudsdon, 
29 A.2d 782, 92 N.H. 233. 

46 C.J. p 1328 note 99. 

TO. Kan.—Allison v. Borer, 293 P. 
769, 131 Kan. 699. 

71. Ky.—Bversole v. Barker, 262 S. 
W. 946, 203 Ky. 672. 

46 C.J. p 1328 note 1. 

72. Mo.—^Bennett v. Potashnlck, 267 
S.W. 836, 214 Mo.App. 507. 

Admissibility of evidence: 

In civil actions srsnerally see Evi¬ 
dence §$168-1016. 

Of agency or authority generally 
see Agency $$ 322, 324. 

78. Mo.—^Bennett v. Potashnick, su¬ 
pra. 

46 C.J. p 1328 note 4. 

74. Mo.—Bennett v. Potashnick, su¬ 
pra. 

46 0.3*. p 1328 note 6. 

75. Ga,—^Brown v. Deloach, 28 Oa. 
486. 

76. N.Y.—White v. King, 188 N.Y.S. 
962, 


77- Tex.—^Brooks v. Mitchell, Civ. 
App., 27 S.W.2d 371, error dis¬ 
missed. 

78: Ala.—Gibson v. Snow Hardware 
Co., 10 So. 304, 94 Ala. 346. 

Kan,—^Allison v. Borer, 293 P. 769, 
131 Kan. 699. 

Whether declarations of alleged 
agent admissible to prove fact of 
agency generally see Agency § 
322 c (1), 

79. Ala.—Gibson v. Snow Hardware 
Co., 10 So. 304, 94 Ala. 346. 

80. Mo.—^Bagleburger v. Shelton, 
App., 272 S.W. 688. 

81. Colo.—^Mulford v. Nickerson, 232 
P. 674, 76 Colo. 404. 

88. Admission of agency 
In absence of denial by parent of 
making admission, evidence that par¬ 
ent admitted child’s agency was suffi¬ 
cient to support judgment against 
parent although child denied agency. 
—^Melde Tile Roofing Co. v. Martinez, 
139 So. 72, 19 1 :a.App. 91. 
Concealment of relationship 

In suit against father for broker’s 

7^ 


commission under contract of em¬ 
ployment with son, who was his fa¬ 
ther’s alleged general agent, failure 
of the father and son to disclose the 
extent of their relationship operated 
to increase the force of the evidence 
tending to show authority in the son 
to employ brokers to sell father’s 
ranch.—^Barker v. Mosby, Tex.Civ. 
App., 118 S.W.2d 946, error dismissed. 
Payment of notes as evidence of au¬ 
thority to sign 

Father’s payment of note to which 
son signed father’s name, though 
probably Insufficient to prove author¬ 
ity so to sign, was circumstance for 
consideration in determining such is¬ 
sue,—^Brooks V. Mitchell, Tex.Clv. 
App., 27 S.W.2d 871, error dismissed. 

Bvldenoe held snllLcient to show, or 
to support finding of, agency or au¬ 
thority 

Cal.—^Sears v. Whistbn, 34 P.2d 818, 
139 CalJ^pp. 682. 

Ga.-^rant v. Grant, 41 S.E.2d 684, 
202 Ga. 40. 

Ind.—^Rlesbeck Drug Co. v. Wray. 
170 N.B. 862, 94 Ind.App. 616. 
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the parent's ratification of the unauthorized acts of 
the child,or estoppel in that respect.^^ 

Testimony of the child that he was his father’s 
agent is sufficient, when not controverted, to estab¬ 
lish that fact85 

§ 64. Agency of Parent for Child 

A parent may act as agent for hfs child when duly 
authorized, but an inference of the existence of such 
agency does not arise merely from the existence of the 
parental relation. 

While a parent may act as agent for the child, 
when duly authorized by the latter,such agency 
will not be inferred merely from the existence of 
the parental relation.®^ 

§ 65. Liability of Parent for Torts of Child 
The liability of a parent for a tort of his or her 


child generally, with respect to acts of the child as 
agent of parent, and with respect to the negligence 
of the parent in connection with the tort of the child 
is discussed infra §§ 66, 67, and 68, respectively. 
The liability of a parent for injuries sustained by 
the operation of a motor vehicle by his or her child 
is discussed in Motor Vehicles §§ 433 d, 434 a, 445. 

Examine Pocket Parts for later cases. 

§ 66. -Parents' Liability Generally 

At common law the mere relation of parent and child 
does not impose liability for torts of the child. 

At common law it is well established that the 
mere relation of parent and child imposes on the 
parent no liability for the torts of the child,®® and 


La.—^Farrell v. Oliver, App., 196 So. 
76. 

Me.—^Tewksbury v. Noyes, 23 A.2d 
204. 138 Me. 127. 

Mass.—Grace v. Munroe, 182 N.R 
311, 280 Mass. 184. 

Mont.—^Ludwig v. Montana Bank & 
Trust Co., 98 P.2d 377, 109 Mont. 
477. 

Neb.—^Boell v. Overbaugh, 3 N.W.2d 
439. 141 Neb. 264. 

Pa.—Columbia Produce Co. v, Tlsko- 
witz. 8 A.2d 990, 134 Pa.Super. 146. 
S.C.—South Carolina State Bank v. 

’ Stokes, 168 S.B. 641, 169 S.C. 173. 
Tex.—^McCray Refrigerator Sales 

Corporation v. Johnson, Clv.App., 
121 S.W.2d 410, error dismissed— 
Barker v. Mosby, CivA.pp., 118 S. 
W.fd 946, error dismissed—Witt v. 
Gill, Civ.App., 72 S.W.2d 941, error 
dismissed—rHamilton v. Maroney, 
Civ.App., 67 S.W.2d 1126, 

Wash.—Qulst V. Zerr, 120 P.2d 639, 
12 Wash.2d 21. 

Wis.—Acherman v. Robertson, 8 N. 

W.2d 723, 240 Wis. 421. 

46 C.J. p 1328 note 14 [b]. 

Svidenoe held ixumffide&t to bhow 
agency or authority 
Iowa.—^Hagensick v. Koch, 264 N.W. 
13, 220 Iowa 1056—Pitch v. Steph¬ 
enson, 252 N.W. 130, 217 Iowa 458. 
Mich.—^Bergman v. Dykhouse, 25 N. 

W.2d 210, 316 Mich. 316. 

Minn.—Lell v. Marckel, 238 N.W. 1, 
184 Minn. 147. 

N.Y.—Pashley v. Harlofl, 27 N.T.S.2d 
616. 

46 C.J. p 1328 note 14 IcJ, 

Svidenoe held aufflclent to support 
of want of agency 
Ga.—I>unlap Roofing & Flooring Co. 
v. Boatwright, 66 S.B.2d 643, 80 
Ga.App. 166. 

83. Bvldence not showing ratifica¬ 
tion 

Testimony that son was accus¬ 
tomed to signing father’s name to 


notes, and that father paid such 
notes, showed merely authority to 
sign father’s name, not ratification of 
unauthorized signature.—^Brooks v. 
Kennedy, Tex.Civ.App., 28 S.W.2d 214, 
error dismissed. 

Evidence held snlfident to Show rati¬ 
fication 

CaJ.—^Menveg v. tB^shbaugh, 11 P.2d 
438, 123 Cal.App. 460. 

Ga.—Nations v. Russell, 22 S.E.2d 
766, 68 Ga.App. 329. 

N.T.—Curtis v. Thomson, 2 N.T.S.2d 
418, 166 Misc. 870, affirmed 2 N.Y. 
S.2d 428, 253 App.I>iv. 806. 

Tex.—^McCray Refrigerator Sales 
Corporation, Civ,App., 121 S.W.2d 
410, error dismissed. 

46 C.J. p 1328 note 16 [aj. 

Evidence held insufficient to show 
ratification 

IOW8U —^Hagensick v. Koch, 264 N.W. 
13, 220 Iowa 1065. 

S,D,—Starcher v. Thompson, 162 N. 
W, 99, 35 S.D. 811. 

Tex.—^Brooks v. Kennedy, Civ.App., 
28 S.W.2d 214, error dismissed. 
Evidence held sufficient to support 
of want of ratification 
Ga.—^Dunlap Roofing & Flooring Co. 
V. Boatwright, 66 S.B.2d 643, 80 Ga. 
App. 155. 

84. Evidence held insufficient to 
show estoppel against parent 

Iowa.—^Hagensick v. Koch, 264 N.W. 
13> 220 Iowa 1055. 

85. Colo.—^Mulford v. Nickerson, 282 
P. 674, 76 Colo. 404. 

86. Mich.—German Bundesheim Soc. 
V. Schmidt, 218 N.W. 664, 242 Mich. 
139. 

46 CJ. p 1329 note 21. 

Misrepresentation by parent who 
acted as agent for his children in 
preliminary negotiations for sale of 
their property was chargeable to 
such children.—German Bundesheim 
Soc. V. Schmidt, supra- 
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Ownership of property 
Where a father acts as agent for 
his son in the purchase of property, 
he serves as a mere conduit of title, 
and never becomes owner of the 
property.—^Nordquist v. Nordqulst 
14 S.W.2d 583, 321 Mo. 1244. 

87. Cal.—Angus v. London, App., 206 
P.2d 869. 

46 C.J. p 1329 note 22. 

88. Ala.—Gray v. Meadows, 136 So. 
876, 24 Ala.App. 487. 

Ark.—^Bonner v. Surman, 220 S.W.2d 
431. 

Colo.—^Kirkpatrick v. McCarty, 152 
P.2d 994, 112 Colo. 688. 

Ga.—^Hulsey v. Hightower, 161 S.E. 

664, 44 Ga.App. 455. 

Idaho.—Gordon v. Rose, 33 P.2d 361, 
54 Idaho 602, 93 A.L.R. 984. 

Ill.—White V. Seitz, 174 N.B. 371, 342 
Ill. 266. 

Kan.—Capps v. Carpenter, 283 P. 665, 
129 Kan. 462. 

Md.—Corpus Juris oited in Kerrigan 
V. Carroll, 179 A. 63, 64, 168 Md. 
682. 

Mo.—^Murphy v. Loeffler, 39 S.W.2d 
650, 327 Mo. 1244. 

N.M.—^Lopez V. Chewiwie, 186 P.2d 
512, 61 N.M. 421. 

N.Y.—Steinberg v, Cauchois, 293 N. 

Y.S. 147, 249 App-Blv. 518. 

N.C.—^Hawes v. Hasmes, 14 S.K2d 
603, 219 N.C. 636—Staples v. Bruns. 
11 S.B.2d 460, 218 N.G 780—Bowen 
V. Mewborn, 11 B.B.2d 372, 218 N. 
C. 423. 

Ohio.—^Hill V. Harris, Com.PL, 87 N. 
B.2d 97. 

Okl.—Sawyer v, Kelly, 163 P.2d 97, 
194 Okl. 516. 

pa.—Condel v. Savo, 39 A.2d 61, 350 
Pa. 350—O’Malley v. Pennacchioli, 
8 Pa.Dlst.&Co. 636—Mobilia v. 
Blystone, Com.Pl., 29 Erie Ca 92, 
13 Som.Leg.J. 69, 60 York Leg.Rec. 
44—^Ulrich v. Pacewich, Com.Pl., 34 
Luz.Leg.Reg. 389, 
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this rule applies to a stepparent®* *1^6 parent may 
be liable, however, where the child’s act is done 
as the parent’s agent or servant, as discussed infra 
§ 67, where the parent’s negligence makes the in¬ 
jury possible, infra § 68, or where the parent par¬ 


ticipates in the child’s tortious act by consenting to 
it** 

Under the civil law*^ and under statutes in some 
jurisdictions, based thereon,** a parent may be lia¬ 
ble with respect to the torts of a minor child, but 


Terni.—<k)rpiis Juris died in Hlgh- 
saw V, Creech, 60 S.W.2d 249, 254, 
17 Tenn.App. 673. 

Tex.—Miller v. Pettigrew, CivAipp., 
10 S.W.2d 168. 

Va.—Hackley v. Robey, 106 S,B. 689. 
170 Va. 55—Green v. SmitS; 151 S. 
B. 282, 153 Va. 675. 

Wash.—Pflugmacher v. Thomas, 209 
P.2d 443—^Norton v. Payne, 281 P. 
991, 164 Wash. 241. 

W.Va.—Mazzocchi v. Seay, 29 S.E.2d 
12, 126 W.Va. 490. 

46 C.J. p 1330 note 27. 

With respect to operation of motor 
vehicle see Motor Vehicles S9 ^23 
d, 434 a, 445, 447. 

Statute 

(1) In citing a statutory provision 
that neither parent nor child is an¬ 
swerable, as such, for the act of the 
other, the rule was announced that 
the relationship of parent and child, 
standing alone, does not render fa¬ 
ther liable for torts of his minor 
child.—Miller v. Stevens. 256 N.W. 
152, 63 S.D. 10. 

(2) Notwithstanding a statute pro¬ 
vides that every person shall be li¬ 
able for torts committed by his child 
by his command or In the prosecu¬ 
tion and within the scope of his busi¬ 
ness, whether it be negligent or vol¬ 
untary, a father is not liable for a 
minor child's tort with which he was 
in no way connected, which he did 
not ratify, and from which he did not 
derive any benefit.—Stanford v. 
Smith. 159 S.E. 666, 173 Ga. 166, an¬ 
swer conformed to 160 SJB. 93, 43 Ga. 
App. 747. 

<3) Accordingly, a father was not 
liable for injuries by his minor son 
throwing sulphuric acid on a fellow 
pupil while working in a school lab¬ 
oratory.—Stanford v- Smith, supra. 
xrecesBity for partidpatloai by parent 
Parent is not liable for tort of 
child without some participation on 
parent's part in the unlawful act. 
Ark.-—Bonner v. Surman, 220 S.W.2d 
431. 

Minn.—Clarine vi Addison, 234 N.W. 

296, 182 Minn. 310. 

N.T.—Frellesen v. Colburn, 281 N.T. 

S. 471, 156 Misc. 254. 

N.C.—Bowen v. Mewbom, 11 S.B. 
2d 372. 218 N.C. 423. 

Assault and battery by adult ^tld 
Idaho.—^Normington v. Neely, 70 P.2d 
396, 68 Idaho 134. 

TTse of bloydU 

<1> A father, who furnished to his 
nriittor son a bicycle for purpose of 
^using It to go to and from school, 
was not liable for Injuries received 


by a third person which were occa¬ 
sioned by negligent use of bicy¬ 
cle by minor son.—Calhoun v. Pair, 
30 S.E.2d 180, 197 Ga. 703. answer to 
certified question conformed to 30 S. 
E.2d 776, 71 Ga.App. 211. 

(2) In some jurisdictions the court 
has declined to extend the family 
purpose doctrine, which in some 
jurisdictions Is applicable with re¬ 
spect to motor vehicles and is dis¬ 
cussed In detail in Motor Vehicles S 
633, so as to permit a pedestrian In¬ 
jured by a minor bicyclist to recover 
damages against the parents of the 
I bicyclist.—Pflugmacher v. Thomas, 
Wash., 209 P.2d 443. 

Xajuxy to, or destructioxL oft anima l 
A parent is not liable for injury 
to, or destruction of, a third person's 
animals by the act of his own child 
unless he expressly or impliedly di¬ 
rected or authorized, or participated 
in some way in, the wrong.—^Prelle- 
sen V. Colburn, 281 N.Y.S. 471, 156 
MIsc. 254—3 C,J. p 169 note 36. 

89. Ohio.-Meeks v. Ryan, 18 Ohio 
N.P.,N.S., 355. 

ipy.Va.—Jones v. Cook, 111 S.E, 828. 
90 W.Va. 710. 

sa N.T.—Steinberg v. Cauchois, 293 
N.T.S. 147, 249 App.Div. 618. 

Pa.-!—O'Malley v. Pennacchioli, 8 Pa. 

Dlst.&Co. 636. 

Adoption of tort 

A parent who consents to the con¬ 
tinuation of the conduct of the child 
or directs the act may be liable un¬ 
der the doctrine of adoption of tort. 
—^Ryley v. Lafferty, D.C.Idaho, 46 F► 
2d 641. 

91. Cal.—Hagerty v. Powers, 6 P. 
622, 66 Cal. 368, 66 Am.R. 101. 

46 CU. p 1329 note 26. 

92. Puerto Rico.—Nadal v. Miranda, 
27 Puerto Rico 800. 

46 CJ. p 1329 note 26. 
la £onisiaaa 

<1) Under the statute providing 
that "the father, or after his decease, 
the mother, are responsible for the 
damage occasioned by their minor or 
unemancipated children, residing with 
them, or placed by them under the 
care of other persons, reserving to 
them recourse against those per¬ 
sons," the liability of the father is 
not an attribute of paternity or a 
necessary consequence of the rela¬ 
tion of father and child, but is the 
consequence of the paternal author¬ 
ity.—Johnson V. Butterworth, 157 So. 
121, 180 Ua 686, 

<2) Under such statute it is not 
essential that the child should be on 

7% 


a mission for the parent at the time 
of the commission of tlie tort in or¬ 
der to render the parent liable, be¬ 
cause liability is not based on the 
relationship of master and servant.— 
Honeycutt v. Carver, App., 26 So.2d 
99. 

(3) A father is liable for damages 
caused by his minor son whether the 
son is engaged in some undertaking 
with or without the father's consent. 
—Kern v. Knight, 127 So. 138, 13 La. 
App. 194. 

(4) The view has been taken that, 
in order to prevent the imposition 
of liability on a father with respect 
to an act of an unemancipated minor 
child, on the ground that father and 
child were not residing together. It 
must appear that their not residing 
together. resulted from some act of 
the law.—^Maloney v. Goelz, 124 So. 
606, 12 La.App. 81. . 

(5) Under such statute a father ia» 
liable for the negligent acts of a 
minor child residing with him.— 
Honeycutt v. Carver, supra—Phillips 
V. D’Amico, App., 21 So.2d 748— 
Savoie V. Walker, App., 183 So. 630— 
Kern v. Knight, supra—Wagner v. 
Barbin, 125 So. 766, 12 La.App. 640. 

(6) A parent is liable for damage 
caused by his minor child's use of a 
dangerous Instrumentality under cir¬ 
cumstances under which there is rea¬ 
son to believe that damage may re¬ 
sult or use of instrumentality which 
is not inherently dangerous in a neg¬ 
ligent or careless manner, if the 
child is oid enough to. be guilty of 
negligence.—Phillips v. D'Amico, su- 
prA 

(7) A father may be liable for in¬ 
juries sustained as the result of his 
minor son’s firing a rifle in a public 
street—Wright v. Petty, 7 LaApp. 
584. 

(8) An air gun has been regarded 
as an inherently dangerous instru¬ 
mentality, so as to render father li¬ 
able for injuries caused by his minor 
son's use of such a gun, even though 
no city ordinance prohibits use 
thereof.—Phillips v. D'Amico, suprA 

(9) Negligence of unemancipated 
minor, child being proximate cause of 
accident and the father being dead, 
mother with whom such child lived 
was responsible in damages.—Stortz 
V. New Orleans Public Service, App- 
141 So. 814. 

(10) The right of a nurse em¬ 
ployed to attend a minor child to re¬ 
cover from the father of such child 
for damages caused by such child 
was pat defeated on the thwry that 
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a parent is not liable by reason of the relationship 
for the negligent acts of a child who has attained 

majority.55 

g 57 . -Acts of Child as Agent of Parent 

A parent may be liable for a tort, committed by his 
or her chlid in the course of the employment of such 
child as the duly authorized agent or servant of the par¬ 
ent. 


Where a parent authorizes the child to act as his 
or her agent or servant in any matter, the parent 
may be liable for the torts of the child committed 
in the course of the employment,^^ but not for acts 
which are not within the scope of his authority or 
employment.®^ This liabili^ does not grow out of 
the relation of parent and child, but is based on the 


under the terms of the statute the 
father would have recourse against 
such nurse.—Johnson v. Butterworth. 
App., 152 So. 166, rehearing refused 
158 So. 68, reversed on other grounds 
167 So. 121, 180 La. 586. 

<11) Such statute, being in deroga¬ 
tion of common right, should be 
strictly construed.—^Davis v. Shaw, 
App.. 142 So. 301—Maloney v. Goelz, 
124 So. 606, 12 La.App. 8L 

(12) Notwithstanding the absence 
from such statute of the words 
‘‘fault” and “negligence,” the statute 
does not create liability unless there 
is fault or negligence on the part of 
someone.—^Phillips v. D'Amico, supra. 

(13) A parent Is not liable for In¬ 
juries accidentally Inflicted by his 
child, in the absence of any fault or 
negligence on the part of the parent 
—Wagner v. Barbin, supra. 

<14) A parent is not liable under 
such statute where the act with re¬ 
spect to which alleged liability Is as¬ 
serted was that of a child who was 
too young to be legally capable of 
committing a tort in the absence of 
any fault or negligence on the part 
of the parent-^ohnson v. Butter- 
worth, 167 Bo. 121, 180 La. 586, 

(15) In order to render father li¬ 
able for damage caused by his minor 
son's use of air gun, there must be 
fault either of father In permitting 
son to use gun or of son in using 
dangerous instrumentality under cir¬ 
cumstances rendering it probable 
that damage may result or in using 
gun negligently or carelessly.—Phil¬ 
lips V. D'Amico, supi^ 

(16) A parent may be liable for 
damage caused by. the minor child, 
regardless of whether the child had 
ever previously exhibited a vicious 
temper known to the parent.—^John¬ 
son V. Butterworth, 152 So. 166, re¬ 
hearing refused 153 So. 58, reversed 
on other grounds 157 So. 121, 180 La. 
686 . 

(17) A parent may be liable for 
damages resulting from the negli¬ 
gence of his or her child, even though 
the parent is not guilty of fault or 
negligence.—Wagner v. Barbin, su¬ 
pra. 

(18) Bo also it has been stated 
that the parent is responsible for k 
tort committed by his minor child, 
even though the parent* could not 
have prevented the act that caused 


the Injury.—Johnson v. Butterworth, 
157 So. 121, 180 La. 586. 

(19) It has been stated broadly, 
however, that the responsibility 
placed on the parent by the statute 
is based on the ground that the per¬ 
son having the control of the minor 
could have prevented the tortious act 
and did not—Succession of Burns, 7 
So.2d 359, 199 La. 1081. 

(20) It was held that, where par¬ 
ents were divorced and unemanci¬ 
pated minor son had been living with 
father for period of approximately a 
year prior to father's death and son 
lost father's ring after it had been 
given to the son by nurse who at¬ 
tended father in his last illness, the 
mother could not be held liable for 
the value of the ring since she could 
not have prevented the son's act.— 
Succession of Burns, supra. 

(21) The statute is not applicable 
to damages arising from a breach of 
contract, notwithstanding the breach 
is the result of a tort of the child.— 
Maloney v. Ck>elz, 124 So. 606, 12 La. 
App. 31—46 C.J. p 1329 note 26 [b] 
(7). 

(22) A minor above the age of 
eighteen years who married without 
the consent of parents or tutor was 
emancipated by the mairiage with 
respect to parents’ liability for torts 
of such minor.—Stough v. Young, 
App., 185 So. 476. 

(23) Other particulars of Louisi¬ 
ana rule see 46 C.J. p 1329 note 26 
Eb], 

93. La.—Wolfe v. Toye Bros. Auto 

& Taxicab Co., 138 So. 453, 18 La. 
App. .321. . 

94. TT.S.—^Ryley v. Lafferty, D.C.Ida- 
ho, 45 F.2d 641. 

Ala.—Gray v. Meadows, 136 So. 876, 
24 Ala.App. 487. 

Ga.—Stanford v. Smith, 159 S.E. 666, 
. 173 Ga. 166, answer conformed to 

160 S.b; 93, 43 Ga.App. 747—Whit¬ 
lock V. Michael, 53 S.E.2d 587, 79 
Ga.App. 316—rHulsey v. Hightower, 

161 S.3SI. 664, 44 GaA.pp. 455. 

Ely.—<k>zpiui Jturis cited In Forsythe 

V. Rexroat, 27 S.W.2d 697, 234 
Ky. 173. 

Md.—Oorpus JtiriB cited in CJarroll v. 
Kertigen, 197 A. 127, 128, 173 Md. 
627—^Kerrigan v. Carroll, 179 A. 53, 
168 Md. 682. 

Mo.—Oorpus Xoris Quoted in Murphy 
V. Loeffier, 39 S.W.2d 550, 555, 327 
Mb.. 1244. 


N.Y.—Steinberg v. Cauchois, 293 N. 

T.S. 147, 249 App.Div, 618. 

N.C.—^Hawes v. Haynes, 14 S.E.2d 
503, 219 N.C. 535. 

Or.—Millar v. Semler, 8 P.2d 987, 137 
Or. 610. 

Pa.—Condel v. Savo, 39 A.2d 51, 350 
Pa. 350. 

Va.—Green v. Smith, 151 S.B. 282, 153 
Va. 675. 

Wash.—^Pflugmacher v. Thomas, 209 
P.2d 443. 

46 C.J. p 1331 note 32. 

Agency of child for parent general¬ 
ly see supra 62, 63. 

Adult or minor, married or single. 

Whether the child is an adult or 
a minor, or whether an adult child 
living in the house with the parent 
is single or married, is immater.'al 
with respect to liability of the par¬ 
ent, except as a circumstance to be 
considered In determining whether 
the relation of master and servant 
existed.—Whitlock v. Michael, 63 a 
B.2d 687, 79 Ga.App. 316. 

Ownership of instrumentality of in- 
jury 

Whether bicycle was owned by de¬ 
fendant or his minor son was imma¬ 
terial if at time of accident son was 
acting as servant or agent of de¬ 
fendant—^Altoonian v. Muldonian, 
177 N.B. 830, 277 Mass. 63. 
Misrepresentatloii and concealment 
Purchaser of real property was not 
entitled to retain the benefits of the 
contract of purchase where the pur¬ 
chaser's son had made certain mis¬ 
representations to the vendor and 
grantor and had concealed the fact 
that he was acting for his mother 
as purchaser, regardless of whether 
the purchaser had known of the 
fraud.—De Blouw v. Rcunm A Co., 
279 N.W. 919, 284 Mich. 589. 

With respect of attendanoe of mi¬ 
nor child at sdiool, generally there 
Is no relation of master and servant 
or principal and agent between such 
child and his or her parent.-r-Berk- 
land V. Watson, 255 IlLApp. 572. 

95. Idaho.—Normkigton v, Neeley, 
70 P,2d 396, 68 Idaho 134. 

Mo.—Corpus Juris CLUOted in Murphy 
V. Loeffler, 39 S.W.2d 660, 566, 327 
Mo. 1244. 

Okh—Jamar v. Brightwell, 19 P.2d 
366, 162 Okl. 124. 

Pa.^TJlrldh v. Pacewich, OoqlPI., 84 
Luz.Leg.Beg. 389. . 
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relation of principal and agent®® or on that of mas¬ 
ter and servant,®*^ and is governed by the rules ap¬ 
plicable to such relationships.®® Authority to do 
the act which resulted in the injury may be derived 
from the parent’s actual presence,®® or from his ex¬ 
press or implied direction,^ or from a previous 
course of conduct;® and if a father knows that his 
minor child is committing a tort, and makes no ef¬ 
fort to restrain him, he will be deemed to have au¬ 
thorized or consented to its commission so as to 
render him liable.® So it seems that a parent who 
commands or causes a child to commit an act caus¬ 
ing damage to another may be responsible as having 
committed such act, although an irresponsible agent 
was employed.^ The parent’s liability may also 
arise from ratification of the child’s acts,® but there 
can be no ratification unless the paren^has knowl¬ 
edge of all the material facts.® 

§ 68. -Negligence of Parent as Cause of 

Injury 

As a general rule a parent may be liable for an In* 


jury which Is caused directly by the child, where the 
negligence of the parent has made It possible and prob¬ 
able that such injury would so occur. 

As a general rule, a parent may be liable for an 
injury which is directly caused by the child, where 
the parent’s negligence has made it possible for the 
child to cause the injury complained of and prob¬ 
able that the child would do so,*^ as where the par¬ 
ent negligently permits a young child to use or 
have access to firearms or other dangerous weap¬ 
ons,® and a person standing in loco parentis is with¬ 
in the provision of some statutes imposing liabili¬ 
ty;® but there is authority for the view that a 
parent is not liable for an injury inflicted by his 
child by the use of firearms merely because of the 
alleged negligence of the parent in permitting ac¬ 
cess to, or possession of, such firearms on the part 
of the child.l® A parent is liable if his negligence 
combines with the negligence of the child and the 
two contribute to injury by the child.ii While 
mere knowledge by the parent of a child’s mis- 


Tex.—Miller v. Pettigrew. Clv.App.. 

10 S.W.2d 168. 

46 C.J. P 1331 note 33. 

96. Mo.—Corpus juris gnoted tn. 

Murphy v, Loeffler, 39 S.'W.2d 650, 
665, 327 Mo. 1244. 

46 C.J. p 1331 notes 32. 34. 

97. Mo.—Corpixs Juris quoted in 

Murphy v. Lioeffler, 39 S.W.2d 660, 
555. 327 Mo. 1244. 

46 O.J. p 1331 note 33, p 1332 note 35. 

98. Mo.—Corpus Juris quoted in | 

Murphy v. Loeffler, 39 S.W.2d 660, i 
555, 327 Mo. 1244. 

46 C.J. p 1331 notes 32. 34, p 1332 
note 35. 

99. Mass.—Smith v. Jordan. 97 N.B. 
761. 211 Mass. 269. 

1. Mass.—Smith v. Jordan, supra. 

46 O.J. p 1332 note 37. 

S. Mass.—Smith v. Jordan, supra. 

46 C.J. p 1332 note 38. 

8. Pa.—Hower v. Ulrich, 27 A. 37, 
156 Pa. 410. 

46 CJ. p 1332 note 39. 

d. La.—Cleaveland v. Mayo, 19 La, 
414. 

46 C.J. p 1332 note 40. 

5. N.T.—Steinberg v. Cauchois, 293 
N.T.S. 147. 249 App.Div. 618. 

46 C.J. P 1332 note 41. 

Adoption of tort 

A parent who ratifies the act of 
the child may be liable under the 
doctrine of adoption of tort—^Ryley 
V. Lafferty, I>.C.Idaho, 45 F.2d 641. 

e, Md.—^Myers v. Shipley, 116 A. 
645, 140 Md. 380, 20 A.L.B. 1460. 

7. Ga.—Corpus juris quoted in 
Hulsey V. Hightower, 161 S.B. 664, 
667, 44 GaApp^ 466. 


Miss.—^Herrman v. Maley, 132 So. j 
541, 159 Miss. 538. j 

N.T.—Scharfman v. Ambroslno. 68 { 
N.T.S.2d 255, 269 App.Div. 960— 
Kuchlik V. Peuer, 267 N.Y.S. 266, 
239 App.Div. 338, affirmed 191 N. 
E. 555, 264 N.Y. 542. 

Ohio.—Corpus Juris olted in Wery v. 
Seff, 25 N.B.2d 692, 694, 186 Ohio 
St 307. 

Okl.—Sawyer v. Kelly, 163 P.2d 97, 
194 Okl. 516. 

Pa.—Condel v. Savo, 39 A2d 61, 360 
Pa. 350—^McBride v. Aaronson, 
Gom.Pl.. 32 Erie Co. 370, 61 Lane. 
Rev, 493. 

Wash.—^Norton v. Payne, 281 P. 991, 
154 Wash. 241. 

46 C.J. p 1332 note 45. 

With respect to: 

Operation of motor vehicles see 
Motor Vehicles S 433 d, 434 a, 
445. 

Use of fireworks see Explosives § 
10 d. 

Child as conduit of parent’s negli¬ 
gence 

Parent may be liable where the 
child is the conduit through which 
parentis negligence operates.—For¬ 
sythe V. Rexroat, 27 S.W.2d 695, 234 
Ky. 173. 

Permitting possession or use of in^ 
strumentality 

(1) Par^t may be liable where he 
or she has permitted a minor dUld 
to use a dangerous instrumentality.— 
Bateman v. Grim, D.GJdun.App., 84 
A.2d 267. 

(2) The parent may be liable where 
he is negligent in intrusting to the 
child an instrument which, because 
of its nature, use, and purpose,, is so 
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dangerous as to constitute, in the 
hands of the child, an unreasonable 
risk to others.—Steinberg v. Gau- 
chois, 293 N.Y.S. 147, 249 App.Div. 
518. 

(3) Parent may be liable for neg¬ 
ligence in intrusting instrument 
which is likely, because of known 
propensities of child, to be put to 
dangerous use.—Steinberg v. Cau¬ 
chois, supra. 

(4) A parent whose negligence 
makes it possible for his child to 
gain control of an agency which in 
child’s incompetent hands may be¬ 
come dangerous to others may be 
held liable for resulting injuries.— 
Gossett V. Van Egmond, 166 P.2d 
304, 176 Or. 134. 

8. Ga.— CorjTos Juris quoted iu Hul¬ 
sey V. Hightower, 161 S.E. 664, 667, 
44 Ga.App. 455. 

Pa.—Guerra v. Hiduk, 16 Pa.DIst. & 
Co. 417, 11 Wash.Go. 121, 79 Plttsb. 
Leg.J. 472. 

Tenn.— Corpus Juris cited lu High- 
saw V. Creech, 69 S.W.2d 249, 251, 
17 TenmApp. 578. 

46 C.J. p 1332 note 46. 

9. Cal.—Buelke v. Levenstadt, 214 
P. 42, 190 Cal. 684. 

Liability of person signing minor’s 
application for license to operate 
motor vehicle see Motor Vehicles 
6 447. 

10. Cal.—Hagerty v. Powers, 5 P. 
622, 66 Cal. 368, 56 Am.R. lOL 

46 C.J. P 1832 note 44. 

IL Or.—Miller v. Semler, 2 P.2d 
288, 137 Or. 610, rehearing denied 
Millar V. Semler, 3 P.2d 987, 137 
Or. 610. 
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chievous and reckless^^ or heedless or vicious^® dis¬ 
position is not of itself sufficient to impose liability 
with respect to torts of the child, according to some 
authorities, liability of the parent arises from fail¬ 
ure to exercise control over the child where the 
parent knows, or, in the exercise of due care, 
should know, that injury to another is a natural 
and probable consequence of such failure,and 
the parent may be liable for negligence in causing 
the child to become dangerous and in not attempt¬ 
ing to restrain the child,i5 or for failure to correct 
or restrain the child where the parent has knowl¬ 
edge of a dangerous habit of the child which is 
likely to cause injury to others.^^ 

Generally speaking, liability of the parent is based 


§ 68 

on the rules of negligence rather than the rela¬ 
tionship of parent and child.^^ ‘^Negligence” in 
this connection has been regarded as a relative 
term^s and the duly imposed on the parent as de¬ 
pendent on the particular circumstances.^^ In ac¬ 
cordance with rules applicable in negligence cases 
generally, discussed in Negligence §§ 103-1 IS, the 
negligence of the parent must have been the proxi¬ 
mate cause of the injury.^® In other words, the 
injury must have been the natural and probable 
consequence of the negligent act, that is, a conse¬ 
quence which, under the surrounding circumstances, 
might and ought reasonably to have been foreseen 
as likely to flow’* from such act.2i order to ren¬ 
der a parent liable, his or her negligence in the ex- 


12 . Pa.—Condel v. Savo, 3S A.2d 51, 
350 Pa. 350. 

Assault with knife 
Father's knowledgre that son was 
reckless, very indiscreet, and Indif¬ 
ferent as to rights of others did not 
render father liable, on ground of 
negligence, for assault Inflicted by 
son with knife griven him by father. 
—Hulsey V. Hightower, 161 SJE. 664, 
44 Ga.App. 455. 

13. Wash.—Horton v. Payne, 281 P. 
991, 154 Wash. 241. 

14i D.C.—^Bateman v. Crim, Hun. 
App., 34 A.2d 257. 

N.T.—Steinberg v. Oauchois, 293 N. 

T.S. 147, 249 App.Div. 518. 

Pa.—Condel v. Savo, 39 A.2d 51, 350 
Pa. 360. 

W.Va.—^Mazzocchi v. Seay, 29 S.£].2d 
12, 126 W.Va. 490. 

Zhity to control 

(1) Parent must exercise reason¬ 
able care to control minor child to 
prevent it from intentionally harm¬ 
ing others or from so conducting it¬ 
self as to create unreasonable risk 
of bodily harm to them, if parent 
knows, or has reason to know, that 
he has ability to control child and 
knows, or should know, of necessity 
and opportunity for exercising such 
control. 

Or.—Grossett v. Van Egmond, 155 P. 

2d 304, 176 Or. 134. 

Pa.—Condel v. Savo, Com.Pl., 45 
Liack.Jur. 61, reversed on other 
groxmds 39 A.2d 51, 350 Pa. 350. 
W.Va.—Mazzocchi v. Seay, 29 S.EL 
2d 12, 126 W.Va. 490. 

Wis.—Seibert v. Morris, $2 H.W.2d 
239, 252 Wis. 460. 

<2) This duty is not peculiar to a 
father; it extends to the mother 
also in so far as her position as 
mother gives her an ability to con¬ 
trol her child.—Seibert v. Morris, su¬ 
pra. 

Approval of, or consent to, child’s 

acts 

It has been stated that failure to 
act as described in the text amounts 


to an approval and sanction of, and 
consent to, the child's acts by the 
parents.—Condel v. Savo, 39 A.2d 61, 
360 Pa. 350. 

16. Wash,—Norton v. Payne, 281 P. 
991. 164 Wash. 241. 

16- Wash.—Norton v. Payne, supra. 
Habitual coamission of tort 

<1) Parent is liable where he or 
she knows that the child has been 
guilty of committing the particular 
kind of tort involved habitually, en¬ 
courages the child in that respect, 
and makes no effort to correct or re¬ 
strain the child.—^Ryley v. Lafferty, 
B.aidaho, 46 P.2d 641. 

(2) Having full knowledge of the 
child's habits, traits, and vicious dis¬ 
position, and encour^ng the child 
in that respect, there was assent and 
participation on the part of the par¬ 
ents in the tort alleged, and the facts 
constituted negligence on their part. 
—^Ryley v. LafCerty, supra. 

(3) Parents' knowledge of, and ac¬ 
quiescence in, particular tort habit¬ 
ually committed by child, rendering 
parents liable, may be express or im¬ 
plied, and the parents may be liable 
even though their knowledge of the 
tort for which action is brought is 
not shown.—^Ryley v. Lafferty, supra. 

17. GkL—Oorpus Juris quoted in 
Hulsey v. Hightower, 161 S.B. 664, 
667, 44 GaA.pp. 455. 

N.T.—^Prellesen v. Colburn, 281 N.T. 

S. 471, 156 Misc. 254. 

46 C.X p 1332 notes 45, 46, p 1333 
note 48. 

The mother of a boy of twelve 
years was not necessarily liable with 
respect to the tort of such boy in 
the use of a rifle, in view of the pre¬ 
sumption that her husband, the fa¬ 
ther of the boy, had control of the. 
child.—Guerra v. Hiduk, 16 Pa.Dist. 
& Co. 417, 79 Pittsb.L.eg.J. 472, 11 
Wash.Co. 121, 

Sow aaid arrow 

(1) Where mother had no expert 
knowledge of bow and arrow and It 
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appeared that children were re¬ 
quired to seek cover before her son 
shot arrows into the air, mother was 
not liable for injury to ten-year-old 
boy who had taken cover but stuck 
his head out of the garage and was 
struck a glancing blow in the eye. 
—Seibert v. Morris, 32 N.W.2d 239, 
252 Wis. 460. 

(2) Where father had instructed 
child never to use archery equipment 
except on archery range and, while 
father was out of town, child who 
had childrens' bow got father's bow 
out of case and while using it in¬ 
jured another, the father was not lia¬ 
ble.—Seibert v, Morris, supra. 

ITse of air rifle 

With respect to parents' liability 
for permitting an infant child to use 
an air rifle indiscriminately, the view 
has been taken that an air rifle as 
an object and of itself is not Inher¬ 
ently dangerous. 

Tenn.—HIghsaw v. Creech, 69 S.W. 

2d 249, 17 TennA.pp. 673. 

WW'a.—^Mazzocchi v. Seay, 29 S.B. 
2d 12. 126 W.Va. 490. 

18. W.Va.—Mazzocchi v, Seay, su¬ 
pra. 

19. W.Va,—Mazzocchi v. Seay, su¬ 
pra. 

20. Ga.—Gorpim Juris quoted in. 
Hulsey v. Hightower, 161 S.B. 664, 
667, 44 Ga.App. 455, 

46 C.J. p 1333 note 50. 

21. Ga.—Corpus Juris quoted in 
Hulsey V. Hightower, 161 S.B. 664, 
44 Ga.App. 466. 

Pa.—Condel v. Savo, 89 A.2d 61, 860 
Pa. 350. 

46 C.J. p 1333 note 61. 

Heaping loaded gun on premises 
In the absence of knowledge on 
the part of the parent that a minor 
child was indiscreet or reckless in 
the handling of firearms the mere 
keeping of a loaded gun on the prem¬ 
ises and leaving such child alone 
there did not make the parent liable 
for tort committed by such child by 
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§ 68 

ercise of parental supervision must have some spe¬ 
cific relation to the act of which complaint is 
made, 32 and liability may not be predicated on a 
failure to supervise where supervision would not 
have rendered the parent aware of the possibility of 
the tortious conduct of the child.33 

The distinction has been made that any liability 
of the parent is for his own fault and not for the 
fault of the child,3^ and the fact that the child 
is liable for the particular tort does not prevent the 
imposition of liability on the parent for his negli¬ 
gence with respect to such tortus 

§ 69. -Actions 

a. In general 

b. Pleading 

c. Evidence 

d Trial 

a. In G'eneral 

A minor child Is not a necessary party to an action 
against the parent to enforce liability for the acts of the 
child imposed on the parent by some statutes. 


In an action to enforce the liability of a parent 
for the acts of a minor child, imposed by some stat¬ 
utes, the child is not a necessary party to the ac- 
tion,26 since the parent is the real litigant and the 
actual defendant in interest.37 

I). Pleading 

In an action to charge a parent with liability for a 
tort of his child, the plaintiff's pleading must allege 
facts sufficient to constitute a cause of action. 

In accordance with the rule applicable in civil 
actions generally, plaintiffs pleading in an action to 
charge a parent with liability for a tort of his child 
must allege facts sufficient to constitute a cause of 
action.38 Under a statute imposing liability on the 
father for damage occasioned by a minor or une¬ 
mancipated child residing with the father, the view 
has been taken that plaintiff need not allege the 
fact of such residence,^® and that, if there has been 
any change in the legal requirement and in the legal 
status as to residence, or if for any reason the 
parental authority has been suspended, interrupt¬ 
ed, or destroyed, that fact is one to be urged in 
defense of the action.®® 


the use of such srun.—Lopez v. Che- 
wiwle. 186 P.2d 612. 61 N.M. 421. 

XaLtmstliLg CbUd with fl?easm 
A father who furnished his nine¬ 
teen-year-old son with a pistol was 
not liable for an accidental shootingr 
by the son, where there was no 
showiniT that, because of youth, men¬ 
tal deficiency, recklessness, or other 
cause, of which the parent was 
chargreable with knowledge, it was 
unsafe to intrust the son with the 
pistol.—C^arine v. Addison, 234 N.W. 
296, 182 Minn. 310. 

Mental capacity of Ohlld 

(1) Where son had been commit¬ 
ted to mental hospital at Intervals 
of several years but had been re¬ 
leased by authorities in each Instance 
after short confinement and had 
worked for father for years and ex¬ 
hibited no homicidal tendencies, and 
son's general conduct did not at¬ 
tract unfavorable attention and son 
was an experienced and skillful hunt¬ 
er and had hunted for years with¬ 
out accident, father was not liable, 
on theory of uesrllgence for failure 
to take reasonable precautions to 
prevent son from injuring others, 
for death of hunter resulting from 
shots fired by son.—^Treptow v. Ru- 
fledt, 36 N.W.2d 681, 264 Wia. 634. 

<2) Likewise, parents, whose son 
has been discharged by the authori¬ 
ties of a hospital for the insane, are 
not liable for a homicide subsequent¬ 
ly committed by him, in the absence 
of evidence that they could have rea¬ 
sonably anticipated the act of the son 
because, of a change in his condition 


subsequent to his discharge.—^Ballin¬ 
ger V. Rader, 69 S.E. 497, 163 N.C. 
488. 

22. D.C.—^Bateman v, Crim, Mun. 
App., 34 A.2d 257. 

23. D.C.—^Bateman v. Crim, supra. 

24. Ga>—Hulsey v. Hightower, 161 
S.R 664, 44 OaJVpp. 456. 

Wash.—^Norton v. Payne, 281 P. 991, 
164 Wash. 241. 

25. Wash.—^Norton v. Payne, supra. 

26. La.—^Rush v. Farmerville, 191 
So. 243, 156 La. 857. 

27- La.—Rush v. Farmerville, su¬ 
pra. 

28. N.M.—Lopez v. Chewlwie, 186 P. 

2d 612, 61 N.M. 421. 

46 C.J. p 1333 note 53. 

Pleading held insuffident to state 
cause of action 

(1) In gener^.—Johnson v. Butter- 
worth, 167 So. 121, 180 La. 586. 

(2) With respect to permitting ac¬ 
cess to high-powered ^fle by minor, 
child.—^Lopez v. Chewlwie, 186 P.2d 
612, 61 N.M. 421. 

(3) With respect to injury indict¬ 
ed by minor child while riding a 
bicycle.—Staples v. Bruns. 11 S.E.2d 
460, 218 N.C. 780. 

(4) With respect to . an assault 
committed by a minor child.—rBpwen 
V. Mewbom, 11 S,E.2cl 372, 218 N.C. 
423. 

Pleading held sufficient to state cause 
of action 
(1) In general. 

TJ.S.—^Ryley v. Lafferty/ I>.d.Idjaho, 
46 F.2d 641. 


[ Pa.—Condel v. Save, 89 A.2d 61, 860 
Pa. 360. 

46 C.J. p 1832 note 46 fa] (1), p 1333 
note 63 [a]. 

(2) In trespass on the case against 
parents for permissive and negligent 
use of an air rifle by a child, a count 
alleging that by reason of infancy 
child was incapable of exercising dis¬ 
cretion in use of the air rifle, given 
him by his parents and described as 
a harmful and dangerous Instrument 
in child's hands, and that parents 
had knowledge that air rifle was such 
an instrument and that infant lacked 
such capacity, is sufiScient on de¬ 
murrer.—Mazzocchi v. Seay, 29 S.R 
2d 12, 126 W.Va. 490. 

Sequirement or insufficienoy as to 
paztionlar matter 

(1) It has been stated broadly 
that it must be alleged that the tort 
was committed at the parent's di¬ 
rection, express or implied, or with¬ 
in the scope of the duty imposed on 
the minor by the parent.—^killer v. 
Pettijgrew, Tex.Clv.App., 10 S.W.2d 
168. 

(2) In action against parents for 
the permissive and negligent use of 
an air rifle by a child, a count which 
fails to allege that the air rifle is a 
dangerous weapon in the bauds of a 
child and that the parents have 
knowledge thereof Is demurrable.— 
Mazzocchi v. Seay, 29 S.E.2d 12, 126 
W.Wa; 490. 

29. La.—^Toca v. Rojas, 93 So. IDS, 
162 La. 817. 

46 C.J. p 1329 note 26 [bl <16>. 

30; La.—^Toca y- Rojas, supra. 
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Generally speaking, it is essential to prove only 
such matters as are elements of the cause of ac- 
tion.2^ 

a Evidence 

(1) Burden of proof and presumptions 

(2) Admissibility 

(3) Weight and sufficiency 

(1) Burden of Proof and Presumptions 

In an action to charge a parent with liability with 
respect to a tort of h's or her child, piaintlfT has the 
burden to prove the elements of his cause of action, and 
the mere relation of parent and child does not create a 
presumption of agency. 

In accordance with rules applicable in civil ac¬ 
tions generally, stated in Evidence § 104, in an ac¬ 
tion against a parent with respect to a tort commit¬ 
ted by his or her child the burden is on plaintiff to 
establish the elements of his cause of action^^^ and 
on defendant parent to prove a matter vrhich con¬ 
stitutes an affirmative defense.^^ There is a pre¬ 
sumption that a minor child who resides in his or 
her parents* family is unemancipated.^^ No pre¬ 
sumption of agency^® or of a master and servant 
relationships® arises merely from the relation of 
parent and child, but it has been held that, where 
a minor child lives with his father and uses the lat¬ 
ter’s conveyance in and about the business of the 
father, it will be presumed that , he was acting on 
the latter’s behalf and under his directions, so as 
to render the parent liable for the tort of the 
child.®^ The fact that a companion of defendant’s 
child was negligent in handling a particular instru¬ 
mentality does not authorize a presumption that 


defendant’s child was negligent in handling a like 
in<«trumental ity.s® 

(2) Admissibility 

Competent, relevant, and material evidence la ad¬ 
missible In an action to charge a parent with liability for 
a tort committed by his or her child. 

In an action to charge a parent with liability for 
a tort committed by his or her child, competent, 
relevant, and material evidence is admissible.®® In 
order to connect a parent with the tort of his mi¬ 
nor child and render him liable for an injury caused 
thereby, evidence tending to show that such child 
had on previous occasions done acts of the same 
nature with his parent’s knowledge is admissible.^® 
So, in an action against a parent for negligently 
permitting his son to have a gun, evidence that the 
son had a general reputation for carelessness with 
the gun is competent to show defendant’s knowl¬ 
edge of the danger.’*^ In an action based on the 
alleged malignant disposition of the child, the repu¬ 
tation of the child for possessing a malignant dis¬ 
position is admissible to show that the parent knew, 
or should have known, of the disposition,^^ but evi¬ 
dence of the reputation of the child for possessing 
other propensities is not admissible.^® In such 
case evidence of particular manifestations of. ma¬ 
lignant disposition of the child, which are strictly 
relevant and of marked significance, is admissi¬ 
ble,^^ but evidence of trivial instances of rough 
behavior of the child is not admissible.^® As bear¬ 
ing on defendant parent’s Imowledge of the disposi¬ 
tion of his or her child, the evidence admissible 
should refer to a time prior to the occurrence on. 
which the action is based.^® 


31. Okl.—Sawyer v. Kelly, 168 P. 
2d 97, 194 Okl. 616. 

82. lia.—Gurtner v. Bordes, 181 So. 

49'4, 16 LiClApp. 330. 

Pa.—Condel v. Save, Com.Pl., 46 
Liack.Jur. 89. 

Tex.—Miller v. Pettigrrew, dvJlpp., 
10 S.W.2d 168. 

46 C.J. p 1329 note 26 [b] (17). 

29m Or.—Ck>s8ett v. Van Sgmond, 
156 P.2d 804, 176 Or. 134. 

46 aj. p 1329 note 26 £c] (2). 
fimaaoipatioii 

A parent had the burden to prove 
the emancipation of a minor child 
who resided with the parent, where 
the parent relied on allegred eman¬ 
cipation to avoid liability with re¬ 
spect to a tort of such, child.—Gos¬ 
sett V. Van Egmond, supra, 
rather and child s^sUUbst apart 
In order to avoid liability under 
a statute imposing liability on a 
father for damagres occasioned hy an 
unemancipated ^ minor child residing 
67 C.J.S.—61 


with the father, on the ground that 
the father and child were not re¬ 
siding together, the father must 
prove that, by some act of the law, 
the residence of the child was made 
different from the residence of the 
father.—^Maloney v. Goelz, 124 So. 
606, 12 La.App. 31. 

34. Or.—Gossett v. Van Kgmond, 
165 P.2d 804, 176 Or. 134. 

35. Va.—Cohen v. Meador, 89 S.E. 
876, 119 Va. 429. 

4$ OJr. p 1334 note 69. 

36. KC.—Bowen v. Mewbom, 11 S. 
B.2d 872, 218 N.a 423. 

37. Wash.—^Blrch v. Abercrombie, 
133 P. 1020, 74 Wash. 486, 60 Ii.R. 
A.,N.S., 69. 

46 O.J. p 1334 note 60. 

With respect tp operation of motor 
vehicle see Motor Vehicles $ 511 
(6) t 

33. I4L—Toca V. Bojjas, 98 So. 108, 
162 La. 817. 

46 C.J. p 132$ note 26 X19). 
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39. Mass.—Gud 2 siewski v, .Stemple- 
sky, 160 K.E. 334, 263 Mass. 103. 

46 C.J. p 1333 note 65 [a]. 

Bvidenoe hbia inadmissible 
Tex.—^Klapproth v. Smith, CivA^p., 
144 S.W. 688. 

46 C.J. p 1333 note 65 [bl (2). 

40. S.D.—Johnson v. Glidden, 76 N. 
W. 938, 11 SJD. 237, 74 Am.S.B. 
795. 

46 C.J. p 1384 note 63. 

41. Mass.—Souza v. Irome,. 106 N.B. 
998, 219 Mass: 273. 

42. Kan.—Capps v. Carpenter, 288 
P. 656, 129 Kan. 462. 

43. Kan.—Capps v. Carpenter, su¬ 
pra. 

44. Kan.—Capps v. iCeirpenter, s^' 
pra. 

45. Kan.—Capps v. Carpenter, su¬ 
pra.- .. ■ > ' • • ■ 

46^,, Tenn.—Hlghsaw y. Creech, 6$ S. 
W.2d 249, 17 Teuu-App, 673^ , 
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(3) Weight and Sufficiency 

The plaintlffi in an action to charge a parent with 
liability for the tort of hie or her child, must establish 
his case by the fair weight of the evidence. 

In accordance with rules applicable in civil ac¬ 
tions generally, it has been held or recognized in 
an action to charge a parent with liability with re¬ 
spect to a tort of his or her child that plaintiff must 
establish his case by the fair weight of the evi¬ 
denced*^ and that certain matters may be estab¬ 
lished by circumstantial evidence, ^8 and in such an 
action the weight and sufficiency of the evidence 
has been considered with respect to the matter of 
the agency of the child for the parent,d^ the knowl¬ 


edge of, or notice to, the parent with respect to 
various matters concerning the child,50 the neg¬ 
ligence of the parent,5i and in general the liability 
of the parent.52 

d. Trial 

in an action to charge a parent with liability for the 
tort of his or her child, questions of fact should be sub¬ 
mitted to the Jury under proper instructions from the 
court. 

In an action to charge a parent with liability for 
the tort of his or her child, if the evidence on an 
issue is conflicting or if different inferences may 
be drawn therefrom, the issue is one of fact which 
should be submitted to the jury 88 under proper in- 


47. Pa.—Condel v. Salvo, Com.Pl.. 
46 LiaclE.Jur. 89. 

WeUrbt ajid sufficiency of evidence 
in action: 

Against master for tort of serv¬ 
ant generally see Master and 
•Servant § 615 d. 

For negligence generally see Neg¬ 
ligence §9 243-250. 

48. Knowledge on part of parent 
(1> Knowledge of the parent of 

the possession by a minor child of 
the instrumentality by which injury 
was caused may be established by 
circumstantial evidence, notwith¬ 
standing professions of ignorance.— 
Kuchlik V. Peuer, 267 N.Y.S. 266, 239 
App.Div. 338, affirmed 191 N.!!. 555, 
264 N.Y. 642—Frellesen v. Colburn, 
281 N.Y.S. 471. 156 Misc. 254, 

(2) There must, however, be posi¬ 
tive proof of fact from which infer¬ 
ence or conclusion is to be drawn, 
and inference sought must be the 
only one which can fairly and rea¬ 
sonably be drawn from the facts.— 
Frellesen v. Colburn, supra. 
Negligence of parents 
Parents* negligence could be infer¬ 
red from circumstances if parents 
knew that their child possessed habit 
of striking other children.—^Norton v. 
Payne, 281 P. 991, 154 Wash. 241. 

49. Svidence held Insnfflclent 

(1) To show agency of child for 
parent.—^Kunkle v. Thompson, 67 Pa. 
Super. 37. 

50. Bvidence h^ sufficient 

To support finding that parent 
knew that minor child had posses¬ 
sion of air rifle with which injury 
was inflicted,—Kuchlik v, Feuer, 267 
N.Y.S. 256, 239 App.Dlv. 338, aiflrmed 
191 N.B. 565, 264 N.Y. 542, 

Bvidence held insufficient 
To show parent’s knowledge that 
his son’s intention was tortious.—' 
^ Bassett v. Riley, 111 S.W. 696, 131 
MO.APP. 676. 

BX« Binding as to preponderance of 
evidence 

' On an examination and considera¬ 
tion of the pertinent evidence, it was 


held that the finding of the trial 
court that plaintifC had failed to 
show by a fair preponderance of the 
evidence that defendant parent was 
guilty of the negligence charged was 
not clearly erroneous.—^Misch v. 
Montgomery, 200 A. 1003, 61 R.X. 855. 
Bvldenoe held sufficient 

(1) To show that defendant par¬ 
ent was negligent.—Dickens v. Bam- 
ham, 194 P. 356, 69 Colo. 349. 12 A. 
Ii.R. 809—46 C.J. p 1333 note 56 [a]. 

(2) To show that negligence of 
defendant parent was cause of in¬ 
jury.—Dickens v. Barnham, supra— 
46 O.J. p 1333 note 56 [aj. 

Bvidence held insufficient 

To show negligence of parent with 
respect to supervision of child. 

D.C.—^Bateman v. Crlm, Mun.App., 

34 A.2d 257. 

La.—-Wagner v. Barbin, 125 So. 766, 

12 La.App. 640. 

58. Evidence held sufficient 

(1) To show that parent was lia- 
I ble,—-Wright v. Petty, 7 La.App. 584. 

(2) To show that minor child was 
negligent in shooting with an air gun 
through a hole in a fence.—Phillips 
V. D’Amico, LaApp., 21 So.2d 748. 
Bvldenoe held insufficient 

(1) To sustain burden of proof im¬ 
posed on plaintiff.—^Toca v. Rojas, 93 
So. 108, 152 La 817—Gurtner v. 
Bordes, 131 So. 494, 15 LaApp. 330. 

(2) To show that parent was lia¬ 
ble.—Steinberg v. Cauchois, 293 N. 
Y.S. 147, 249 AppXflv. 618. 

(3) To show that defendant’s child 
was negligent.—Toca v. Rojas, supra 
—46 C.J. p 1829 note 26 [b] (18). 

(4) To show that defendant’s child 
was entirely at fault for an injury 
to another.—Gurtner v. Bordes, su¬ 
pra 

(5) To show that the act of de¬ 
fendant’s child caused the injury in¬ 
volved,—Cornelius v. Montegut, 8 La 
App., Orleans, 858. 

(6) To show that a sling-shot was 
a dangerotus wekpon in the hands of 
a minor child, and that the minor 
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child was negligent in use of sling¬ 
shot.—Wagner v. Barbin, 125 So. 766, 
12 LaApp. 640. 

58. Okl.—^Sawyer v. Kelly, 153 P.2d 
97, 194 Okl. 616. 

Pa—Guerra v. Hlduk, 16 PaDIst & 
Co. 417, 79 Pittsb.Leg.J. 472, 11 
Wash.Co. 121. 

46 C.J. p 1334 note 57. 

Bvidence held sufficient to author¬ 
ize submission to jury of question 
whether: 

(1) Minor child was acting as 
agent or servant of defendant par¬ 
ent when injury was inflicted. 

Mass.—^Altoonian v. Muldonlan, 177 

N.B. 830, 277 Mass. 63. 

Mo.—^Murphy v. Loeffler, 39 S.W.2d 
550, 327 Mo. 1244. 

146 C.J. p 1334 note 67 [a] (3). 

(2) Minor child was acting within 
scope of his employment by defend¬ 
ant parent at the time of Injury.— 
Altoonlan v. Muldonlan, supra 

(3) Minor child was fitted to be in 
possession of, or to use, an air gun.— 
Gudziewski v. Stemplesky, 160 N.B. 
334, 263 Mass. 103. 

(4) Defendant parent was negli¬ 
gent with respect to permitting mi¬ 
nor child to ride a horse on a high¬ 
way.—Sawyer v, Kelly, 163 P.2d 97, 
194 Okl. 616. 

(5) Parents were negligent with 
respect to failure to correct or re¬ 
strain minor child as to a dangerous 
habit of such child. 

Miss.—^Herrman v. Malay, 132 So. 541, 
159 Miss. 538: 

Wash.—^Norton v. Payne, 281 P. 991, 
164 Wash. 241. 

(6) Defendant father knew that 
minor child was in possession of the 
instrumentality by which the injury 
was caused and permitted it to re¬ 
main in possession of such child.— 
Guerra v. Hiduk, 16 Pa.Dist. & Co. 
417, 79 Plttsb.Leg.J. 472, 11 Wash.O). 
121—46 C.X p 1334 note 67 [aj (D- 

Bvidence held insufficient to au¬ 
thorize submission to jury of ques¬ 
tion whether:- 

(1) Minor child was engaged in 
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structions from the court.^^ 

In accordance with the rule applicable in civil 
actions generally, discussed in the CJ.S, title Trial 
§ 563, also 64 CJ. p 1180 note 5, answers to inter¬ 
rogatories control a general verdict only when they 
are in irreconcilable conflict with the general ver¬ 
dict under any evidence admissible under the is- 
sues.55 

§ 70. Responsibility of Parent for Crimes of 
Child 

A parent is not chargeable, by virtue of the parental 
relation, with criminal liability for an act of his child to 
which the parent is not a party. 

It has been stated broadly that the person or per¬ 
sons having charge of a child are deemed to be re¬ 
sponsible for its acts,5® However, it seems that the 
parental relation does not impose on the parent any 
criminal liability for acts of his child to which the 
parent is in no way a party.57 

Questions as to parties to criminal offenses gen¬ 
erally are discussed in Criminal Law §§ 79-106, aid¬ 
ing and abetting commission of crime in Criminal 
Law § 88, and commission of crime by agent in 
Criminal Law § 84. The offense of contributing 
to the delinquency of children is discussed in In- 


§ 71 

fants § 13. The liability of an infant foi the com¬ 
mission of a crime is discussed in Infants §§ 93- 
102 . 

§ 71. Persons in Loco Parentis Generally 

The term 'Mn loco parentis" means in the place of a 
parent, and a "person In loco parentis" may be defined as 
one who has assumed the status and obligations of a 
parent without a formal adoption. 

The term "in loco parentis” has been defined as 
in the place of a parent; instead of a parent; 
charged, factitiously, with a parents rights, du¬ 
ties, and responsibilities more specifically, the 
relationship which a person assumes toward a child 
not his own, holding the child out to the world as 
a member of his family toward whom he owes the 
discharge of parental duties.®^ It has been said 
that the accepted definition of a person in loco pa¬ 
rentis is one who means to put himself in the situ¬ 
ation of a lawful parent to the child with respect 
to the office and duty of making provision for it;®® 
one assuming the parental character and discharg¬ 
ing parental duties a person standing in loco pa¬ 
rentis to a child is one who has put himself in the 
situation of a lawful parent by assuming the ob¬ 
ligations incident to the parental relation,with¬ 
out going through the formalities necessary to a 
legal adoption.®^ 


activity on behalf of defendant par¬ 
ent when injury was inflicted.—Bon¬ 
ner V. Burman, Ark., 220 S.W.2d 431. 

(2) Mother of minor child was lia¬ 
ble for tort of child.—Guerra v, Hi- 
duk. 16 Pa.Dist. & Co. 417, 70 Pittsb. 
Leir.X 472, 11 Wash.Co. 121. 

64. Idaho.—Norminsrton v. Neely, 70 
P.2d 896, 58 Idaho 134. 

Sabuission on theory of dang^erons 
agency 

Court improperly submitted to Jury 
nature of toy gnm as dangerous agen¬ 
cy, where. In fact, gun was not dan¬ 
gerous agency, and petition was bas¬ 
ed on theory that boy using such 
gun had malignant disposition, to 
father^s knowledge.—Capps v. Car¬ 
penter, 283 P. 655, 129 Kan. 462. 

55. Ind.—^Marshall v. Wymond, 121 
N.B. 449, 69 IndJlpp. 162. 

46 C.J. p 1334 note 58. 

66. N.Y.—^Zambrotto v. Jannette, 290 
N.Y.S. 836, 160 Misc. 558. 

67. Tiffeny Pars. St Bom-Rel, 5 121. 

68. Black Li.D. 

TJ.S.—Leyerly v. V. acXA.Colo., 
162 P.2d 79. 

68. Mo.—Dix V. Martin, 157 S.W. 
183, 135, 171 MO.APP. 266. 

60. TJ.S.—Neuhard v. XT. S., D.C.Pa., 
83 F.Bupp. 911. 

N.J.—Mott V. lossa, 181 A. 689, 119 


N.J.Eq. 185—Schneider v. Schnei¬ 
der, 52 A.2d 564, 25 N.J.Misc. 180. 

Pa.—^Kransky v. Glen Alden COal Co., 
47 A.2d 646, 647, 354 Pa. 425—Fitz¬ 
patrick V. Hudson Coal Co., 46 A. 
2d 689, 159 PeuSuper. 53—Coarpns 
Jhrls quoted In Flinn v. Sonman 
Shaft Coal Co., 33 A.2d 625, 627, 163 
Pa.Super. 76—Corpus Jbxls quoted 
in Kenovich v. Bethlehem Mines 
Corporation, 200 A. 122, 123, 131 Pa. 
Super. 351—Samborski v. Beck, 41 
Pa.Dist. & Co. 387—Commonwealth 
V. Horlacher, Quar.Sess., 43 Lack. 
Jur. 119—^Fiore v. Pine Hill Coal 
Co., Com.Pl., 42 Sch.Leg.R6g. 179. 

31 C.J. p 358 note 77 fa] <1). 

61. N.J.—^Schneider v. Schneider, 52 
A.2d 564, 25 N.JJdisa 180. 

Pa.—Corpus Juris dted in Flinn v. 
Sonman Shaft Coal Co., 33 A.2d 
525, 527, 163 Pa.Super. 76—Corpus 
Juris cited in Renovich v. Bethle¬ 
hem Mines Corporation, 200 A. 122, 
123, 131 Pa.Super. 851. 

31 CJ. p 868 note 77 [a3 (2). 

68. U.S.—Niewladomski v. U. S., C 
C.A.Mlch., 169 F.2d 683, certiorari 
denied 67 S.Ct 1780, 831 U.S. 860, 
91 L.Ed. 1859—Neuhard v. U. S., 
I).C.Pa., 83 F.Supp. 911—Jensen v. 
U. S., D.C.Men 78 F.Supp. 974— 
Corpus Juris quoted in Baldwin v. 
United States, D.C.HOn 68 F.Supp. 
657, 661. 


[ Cal.—Corpus Juris quoted in Trudell 
V. Leatherby, 300 P. 7, 9, 212 Cal. 
678. 

Neb.—Corpus Juris quoted In Austin 
v. Austin, 22 N.W.2d 660, 663, 147 
Neb. 109. 

N.X—Mott V. lossa, 181 A. 689, 119 
N.J.Eq. 185. 

Pa.—Samborski v. Beck, 41 Pa.Dl8t. 
& Co. 387—Corpus juris quoted in 
Bennett’s Bstate, 80 Pa.Dist. Sc Co. 
148, 161—€torpus JUris quoted in 
Commonwealth v. Behmer, 20 Pa. 
List. Sc Co, 664. 

46 C.J. p 1834 note 69. 

66. U.S.—Niewladomski v. U. S^. C.C. 
A.Mich., 159 F.2d 683, certiorari de¬ 
nied 67 S.Ct 1730, 381 U.S. 850, 91 
L.Bd. 1859—Neuhard v. U. S., D.C. 
Pa., 88 F.Supp. 911—^Bearhart v. 

U. S., D.C.Minn„ 82 F.Supp. 652— 
Bourbeau v. U. S., D.C.Me., 76 F. 
Supp. 778—Corpus Juris quoted in 
Baldwin v. United States, D.C.Mo., 
68 F.Supp. 657, 661—Corpus Juris 
oLted in Horsman v. U. S., D.O.M 0 ., 
68 F.Supp. 522, 624. 

Cal.—Corpus Juris quoted in Trudell 

V. Leatherby, 300 P, 7, 9, 212 Gal. 
678. 

Neb.—Corpus Juris quoted In Austin 
V. Austin, 22 N.W.2d 660, 668, 147 
Neb. 109. 

Pa.—Corpus Juris quoted in . Ben¬ 
nett’s Bstate, 80 pa.I>ist. & Co. 148, 
151—Corpus Juriu quoted in Com- 
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Distinctions, One standing in loco parentis has 
been distin^ishcd from a brother or sister,®^ cous¬ 
in,or natural parent.®® Loco parentis differs 
from adoption in Aat the one. is temporary and the 
other permanent in nature.®*^ 

§ 72; The Eelation in General 

Generally speaking, the rights, duties, and liabltities 
of one standing In loco parentis are the same as those 
of a natural parent, and whether the relationship exists 
Is a matter of intention to be deduced from the facts of 
the particular case. 

Where one is in loco parentis the rights, duties, 
and liabilities of such person are the same as those 
of the lawful pareiit®® The assumption of the re¬ 
lation is a question of intention,®®* and not of 
chance,^® which may be shown by the acts and dec¬ 
larations of the persons alleged to stand in that re- 
latidnJi The status, once established, is presumed 


to continue, and one claiming discontinuance has 
the burden of proving it.^^ Whether the relation¬ 
ship exists in any particular case will depend on all 
the facts and circumstances involved.^® Financial 
responsibility for the support of the child is an es¬ 
sential factor to show the relationship of one in 
loco parentis,74 although, where the relation once 
existed, continuance of support is not essential 
to continuance of the relationship after the child 
becomes an adult^® The fact that a person re¬ 
ceives some financial assistance from welfare agen¬ 
cies in supporting a child will not preclude exist¬ 
ence of an in loco parentis relationship,*^® but, 
where the child is wholly supported by such agen¬ 
cies and merely boards with the person claiming to 
be in loco parentis, such facts negate existence of 

the relationship.77 . 

Adults, Ordinarily, a person cannot stand in loco 
parentis to an adult who is not mentally or physical- 


monwealth v. Behmer, 20 Fa.Dist 
& Co. 664. 

46 C.J. p 1335 note 70. 

64. U.S.—Nlewladomski v. tT. S.. C.C. 
A.Mtch., 159 F.2d 633, certiorari 
nled €7 S.Ct. 1780, 331 U.S. 850, 91 
L..Ed. 1859. 

65. tJ.S.—Nlewladomski v. U. S., su¬ 
pra. 

66. Mont—^Hendy v. Industrial Ac¬ 
cident Board, 146 P.2d 324, 115 
Mont. 516. 


67- Colo.—^In re McCarle’s Estate, 35 
P.2d 850, 96 Colo.: 250. 
l^.J.—^Schneider v. S<^heider, 52 A.2d 
564, 25 ]Sr.J.Misc. 180. 

68. Xr.Si—Leyerly v. U. S., C.C.A. 
Colo., 162 F.2d 79—Corpiis Cruris 
quoted iu Baldwin v. United States, 
B.C.MO., 68 F.Supp. 657. 661. 
Cal.-—Corpus Juris quoted iu Trudell 
V. Leatherby, 300 P. 7, 9, 212 Cal. 
678. ' 

HI.—^Paber v. Industrial Commis¬ 
sion, 185 N.E. 265, 352 HI. 115. 
By.*—CasKeh v. Blney, 40 S.W.2d 339, 
239 Ky. 779. 

Miss.—Corpus Jtixis eLi^ tu Britt v. 
Allred. 2rSb.2d 711, 712, 199 Miss. 
786. 


Neb.—Oorpns Juris quoted in Austin 
V. Austin, 22 N:W.2d 560, 563, 147 
■■ -lNe6:’ 109. ■ 

Pa.-^-Oorpxui JUxiii quoted in Ben¬ 
nett's-Estate, 30 Pa.Di8t ds Co. 148^ 
151^—Cbzpits Juris quoted In Com^ 
monwealth. v. Behmer, "20 Pa-Eist 
& Co. «4«. ■ . 

Utah.—Sparks v. Hinckley, 6 P.2d 


670, 78 Utah 602. 

')S9. U.S.—ueyerfy v. u. S.; C.C.A:. 


,<5plOj, ^62 F.2d 79-rMaier y. U. S.. 

12? F-2A ,7i5—Hbfraai: 
V' y/ S.,/D.CMo., ^68 622. 


V. Austin, 22 N.W.2d 560, 563, 147 
Neb. 109. 

Pa.—Samborski v. Beck, 41 Pa.Dlst. 

. & Co, 387—Corpus Juris quoted in 
.Bennett’s Estate. 80 Pa.Dist & Co. 
148, 151—Corpus Juris quoted in 
Commonwealth v. Behmer, 20 Pa. 
Diet & Co. 664. 

46 C.J. p 1335 note 72. 

70. U.S, —Niewiadomskl v. U. S.. C.C. 
A.Mich., 169 P.2d 688, certiorari 
denied 67 S.Ct 1730, 331 U.S. 860. 
91 Li.Ed. 1869—^Jensen V. U. Sv, E.C. 
Me., 78 F.Supp. 974—Bourbeau v; 

U. S., D.C;Me., 76 F.Supp.. 778. 

71. U.S.—Ireyerly v. U. S., C.C.A. 
Colo., 162 P.2d 79. 

Neb.—Corpus Juris quoted in Austin 

V. Austin. 22 N.W.2d 560, 663, 147 
Neb. 109. 

Pa.—Samborski v. Beck, 41 Pa-pist. 
& Co. 387—Corpus Juris quoted in 
Bennett’s Estate, 80 Pa.Dlst. & Co. 
148, 151—Corpus Juris quoted in 
' Commonwealth v. Behmer, 20 Pa. 
Dlst. & Co, 664. 

46 C.J. p 1385 note 73. 

72. U.S!—^Leyerly v. U. 6., C.C.A. 
Colo., 162 F.2d 79. 

78, U.S.—Niewladomski v. U. S., C.C. 

A.Mich., 159 F.2d 683, certiorari 
„ denied 67 S.Ct 1730, 331 E.S. 860, 
91 L..Bd. 1869. 

Factors considered 
In determining whether or not one 
person sitands in loco parentis to¬ 
ward another the court will con¬ 
sider the' age of e€w5h party, their 
intentions; and the dependence or 
independence of the alleged "child.” 
—^Niewiadomskl v.-U. S., supra.. 
Belationship Shown generally 
i U.S.—^Horsman v. U. S., D.C.Mo., 68 
F.Suppl 622i 

' Pa.-^^ommohwealth v. Behmer, 20 
Pa.Pist 4b Co. 664, i 
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I Tex.-:-Gantu v. Southern "Pac. Ry. 
I Co.. Civ.App., 166 S.W.2d 963, error 
refused. 

Belationship not shown generally 
U.S,r-Niewiadomskl v. U. S., .C.C.A 
Mich., 169 P.2d '688, certiorari de¬ 
nied 67 S.Ct 1780, 331 U.S. 860, 
91 L.Ed. 1859—^Bourbeau v, U. S., 
E.C.Me., 76 ,P.Supp. 778. 

Cal.—^Leckle v. Locke, 293 P.2d 78, 90 
Cal.App.2d 482. 

Grandparents 

(1) Grandparents, as such, do not 
stand in loco parentis to grandchil- 
dren.'—Sutton v. Menges, 44 S.E.2d 
414, 186 Va. 805. 

(2) On the other hand, grandpar¬ 
ents having exclusive care,- control, 
custody, education, and malntenwce 
of two grandchildren during most of 
their minority following death of 
their mother stood in the relation of 
"loco parentis” to them.—Austin v, 
Austin. 22 N.W.2d 660, 147 Neb. 109. 
Meretricious relation . 

Where a child lived with hw moth¬ 
er and a man with iwhom &e mother 
sustained meretricious..relations for 
some years, and where such inan 
treated the child as his own, the 
facts would support a jury finding 
of in loco parentis but w'ould not 
establish the existence of such stato 
as matter of law.—Samborski v. 
Beck, 41 PeuEist. 4b>Ca 387. 

74. U.S.—Strauss V. U. S., C.C.A.N. 

^ T., 160 P.2d 1017, certiori^ denied 

Goldbaum v. U. S., 68 S.Ct. 1741, 
331 U.S. 860, 91 L.Bd, i859. 

75. U.S.—Strauss vl TJ. S,, supra. 

76. U.S.—Lorden v. U. S., E.C,Mass., 
83 F.Supp. 892. ♦ 

77. U.S.-^tfauss v. tf. S., C.C.A.N. 
X., .U60 F.3d 10il7w certiorari depied 
Goldbaum v. U. S., $8 S^Ct. 1741. 
331 U.S. 860, 91 L.Ed. 
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ly incapacitated from providing for himself,^® and 
such relationship may not have its inception during 
the majority of the “child.”^^ On the other hand, 
where the relationship began during childhood and 
dependency, it may continue after the child becomes 
an adult and financially independent,and in the 
case of an adult lacking mental capacity to care for 
himself the relationship may have its inception 
while the person is an adult^^ 

A charitable institution having statutory power 
to receive deserted children stands to them in loco 

parentis.®^ 

The master of a ship on which a minor child is 
placed to learn navigation is not in loco parentis in 
respect of the child.^^ 

§ 73. -- Custody, Control, and Support of 

Child 

a. Custody and control 

b. Support 

a. Custody and Control 

One standing In loco parentis to a child Is entitled to 
Its custody and control. 

A person standing in loco parentis is entitled to 
the custody of the child,^^ as against third per¬ 


sons,^® and necessarily acquires such power of con¬ 
trol over the person of the child as is incident to 
the family government.^® In determining ques¬ 
tions of custody involving foster parents, the court 
will be guided by the welfare of the child,®*^ and, 
where his welfare so requires, may award custody 
of the child to foster parents even in preference 
to natural parents.®® 

Domicile. A person standing in loco parentis to 
a minor child has the right to fix or change the 
child's domicile.®® 

Punishment of child. The same rules as to pun¬ 
ishment and correction of the child that obtain in 
the case of natural parents, as discussed supra § 7, 
apply to persons acting in loco parentis.®® Moder¬ 
ate and reasonable punishment or correction, exer¬ 
cised in good faith for the benefit of the child, is 
authorized,®i but for an abuse of the right the per¬ 
son standing in loco parentis will be criminally 
liable.®® Where a minor is placed on board a ship 
to learn navigation, the master is not in loco paren¬ 
tis in respect of him, so as to be exempt from lia¬ 
bility, in an action by the minor for a wrongful 
exercise of power in correcting him, to the same 
extent that a father might be exempt.®® 

Agreements as to custody. The rule that a parent 


78. U.S.—Howard v. XT, S., D.CKy., 
2 F.2d 170. 

Colo.—Corpiis Juris oitod la In re 
McCarle’s Estate. 85 P.2d 850. 851. 
95 Colo. 250. 

Kan.—Corpas Juris dtad la Logston 
V. Needham, 26 P.2d 443, 445, 138 
Ean. 439. 

79. tJ.S.—Tudor v. U. S., D.CI.Wasli., 
36 F.2d 386. 

80. U.S.—Leyerly v. XT. S., C.C.A. 
Colo.. 162 P.2d 79. 

81. U.S.—^Horsman v. U. S., D.C. 
Mo., 68 F.Supp. 522. 

82 . N.T.—Matter of Korte, 139 N.T. 
S. 444, 78 Misc. 276. 

The chief executive officer of home 
for dependent children, having the 
care and custody of children in the 
home, stands in loco parentis to 
them, with respect to punififhing 
them.—^Richardson v. State Board of 
Control of Institutions and Agencies, 
121 A. 457, 98 N.J.Law 690, affirmed 
128 A. 720. 99 N.J.Law 616. 

83. U.S.—Gould V. Christianson, D. 
C.N.T., 10 F.Caa.No.6,636, Blatchf. 
& H. 607. 

84. U.S.—Niewiadomski v. U. S., C. 
OA.Mich., 169 F.2d 683, certiora¬ 
ri denied 67 S.Ct 1730, 331 U.S. 850, 
91 L.Ed. 186.9—Jensen v, U. S., D.C. 
Me., 78 F.SUPP. 974. 


Pa.*—Commonwealth v. Shannon, 164 
A. 352, 107 Pa.Super. 557. 

Wash.—In re Hudson, 126 P.2d 766, 
13 Wash.2d 673. 

46 CJ. p 1335 note 78. 

Bight of visitation 
An application by maternal grand¬ 
parents of orphaned infant for right 
of visitation, as against paternal 
grandparents having his custody, can 
be granted only under the chancery 
court’s broad inherent Jurisdiction, in 
analogy to the state’s power as par¬ 
ens patriffi.—In re Lippincott, 124 A. 
532, 96 NJr.Ea. 260, affirmed Lippin¬ 
cott V. Lippincott, 128 A. 254, 97 N.J. 
Ba. 517. 

85. Ala.—Wade v. State, 182 So. 71, 

. 24 Ala.App. 176. 

46 CJ. p 1885 note 79. 

88. HI.—Foley v. Foley, 61 DLApp. 
577. 

87. Ala.—Wright v. Price, 147 So. 
886, 226 Ala. 591. 

pia.—State ex rel. Watland v. Hur¬ 
ley, 188 So. 771, 137 Fla. 488. 
m.—^People ex rel. Noonan v. Win¬ 
gate, 33 N.B.2d 467, 376 Ill. 244. 

ChrandpaxeiLt preferred to stranger 
Other things oeing equal, grand¬ 
parents have prior claim to custody 
of minor child over that of stranger. 
^-Commonwealth v. Shannon, 164 A. 
362, 107 Pa.Super. 567. 
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Personal custodian preferred to iib- 
stltution 

Okl.—Smith v. Williams, 78 P.2d 808, 
182 Okl. 531. 

Temporary custody 
Where maternal grandparents had 
custody of orphan infant under four¬ 
teen years for six months, orphans* 
court could make order granting pa¬ 
ternal grandparent custody for six 
months, purpose of order being to 
obtain information as to those things 
with which court must acquaint it¬ 
self before making final order for 
infant’s custody.—^In re Cox’ Guard¬ 
ianship, 173 A. 602, 12 N.J.Misc. 636. 

88. Pa.—Commonwealth ex rel. Trott 
V, Wilcox, 179 A. 803, 118 Pa.Super. 
863. 

89. D.C.—Lehmer v. Hardy, 294 F. 
407, 54 APP.D.C. 61. 

90. U.S.—Niewiadomski v« U. S., C. 
CjLMich., 159 F.2d 683, certiorari 
denied 67 S.Ct 1780, 331 U.S. 850, 

91.L.Ed. 1859—Jensen v. U. S., D. 
C.Me., 78 F.Supp. 974. 

5 CJ. P 754 note 31. 

91. Va.—Carpenter v. Common¬ 

wealth, 44 S.E.2d 419, 186 Ya. 351. 

46 C.J. p 1336 note 86. 

92. Va.—Carpenter v. Common¬ 

wealth, supra. 

46 C.J. p j^336 note 86. 

93. U.S.—(Jould V. Christianson, D. 
C.N.T., 16 F.CasJ7o.5,686, Blatchf. 
& H. 507. 
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cannot irrevocably divest himself of the right of 
custody over his minor child by a contract or agree¬ 
ment to surrender it to another extends to one who 
stands in loco parentis.®^ 

b. Support 

One in loco parentis to a chiid Is under a duty to 
guide, educate, and support it. 

As in the case of natural parents, a person stand¬ 
ing in loco parentis is bound for the maintenance, 
care, and education of the child,^5 and is liable for 
necessaries furnished to it,^® and he cannot, while 
such relation exists,®*^ be allowed to assert a claim 
for the support of the child to whom he stands in 
such relation, in the absence of an express or im¬ 
plied understanding that he is to be compensated 
therefor.®® The poverty of the person standing in 
loco parentis may, however, rebut the presump¬ 
tion that the support was furnished gratuitously.®® 

Grandparents, The above rules apply to a grand¬ 
parent standing in loco parentis to his grandchild 
but, unless such relation exists, the grandparent is 
not bound to support his grandchildren in the ab¬ 
sence of a statute imposing such duty under prin¬ 
ciples discussed supra § 19. The fact that a court 
awards the custody of a minor to her grandparent 
has been held not to render the grandparent liable 
for the expense of the grandchild’s burial.^ 


§ 74. - Services and Earnings of Child 

One standing in loco parentis to a child is entitled 
to its services and earnings on the same basis as a nat- 
Ural parent. 

A person standing in loco parentis is entitled to 
the services and earnings of the child,® and the child 
cannot maintain a claim against such person for 
services rendered in the absence of an express or 
implied agreement to pay therefor.'* Where the 
relationship does not exist, there is of course no 
right on the part of the alleged foster parent to the 
services and earnings of the alleged foster child.® 

§ 75. -Actions for Injuries to Child and 

Loss of Services 

One standing In loco parentis to a child may be en- 
titrad to compensation for loss of services or earnings of 
the child resulting from its injury through fault of an. 
other. 

A person in loco parentis may recover against a 
wrongdoer who is responsible for an injury to the 
child for the resulting expense and loss of serv¬ 
ices.® If a person other than the parents of chil¬ 
dren is entitled to legal custody, he may maintain 
an action against any person taking the custody of 
the children from him, and thereby interfering with 
his right to their possession and services,*^ although 
such person is the natural parent.® However, one 
who stands temporarily in loco parentis, and who 


94. Mo.—Dix V. Martin, 157 S.W. 
133, 171 Mo.App. 266. 

96. Ga.—Waldrup v. Crane, 46 S.E. 

2d 919, 203 Ga. 388. 

HI.—^Paber v. Industrial Commission, 
186 N.B. 255, 352 HI. 115. 

TTy. —Corpus Juris guoted lu Rudd v. 
Pineberg*s Trustee, 126 S.W.2d 
1102, 1103, 277 Ky. 505. 

N.T.—In re Di Maggrio, 65 N.Y.S.2d 
613. 

Pa.—Commonwealth v, Behmer, 20 
Pa.Dist.&Co. 664. 

46 C.J. p 1336 note 92. 

Hepeudeut outside Jurlsdiotiou 

Fact that dependent is not for 
time being within Jurisdiction of 
court mahing order does not relieve 
parent or one standing in loco par¬ 
entis from supporting such depend¬ 
ent.—Orlins, on Behalf of Orlins, v. 
Orllns, 287 N.T.S. 419, 159 Misc. 202. 

96. Ky. —Corpus Juris guoted lu 
Rudd V. Plneberg*s Trustee, 126 S, 
W.2d 1102, 1103, 277 Ky. 506. 

N.Y.—■Williams v. Hutchinson, 3 N. 
Y. 312, 62 Am.D. 301. 

97. Ky.— Corpus Juris guoted iu 
Rudd V. Plneberg*s Trustee, 126 S. 
W.2d 1102, 1103, 277 Ky. 605. 

46 C.J. p 1336 note 94. 

98. Ind.—^Liewis v. Hershey, 90 N. 
K 332, 45 lnd.App. 104. 

Ky.— Corpus Juris guoted in Rudd 


V. Pineberg's Trustee, 126 S.W.2d 
1102, 1103, 277 Ky. 506. 

46 C.J. p 1336 note 95. 

Contract to pay implied 

Plaintiff and defendant married 
sisters, and the latter’s wife died, 
leaving, among other children, an in¬ 
fant five months old. Defendant told 
plaintiff’s wife that he wished her to 
take the child, and try how she 
“could get along with it.” Prom this 
she supposed defendant intended to 
give her the child. Plaintiff kept 
the child in his family for more than 
two years, when defendant took it 
away. It was held that plaintiff 
could recover the value of Its main¬ 
tenance, there being nothing to show 
that defendant intended to give the 
child away, from which the support 
might be considered gratuitous.— 
Goetschlus v. Hunt, 6 N.Y.S. 307, 
52 Hun 618, 24 N.Y.St 717, 1 Silv. 
Sup. 294, affirmed 28 N.E. 256, 127 
N.Y. 682. 

99. S.C.—Sanders v. Rutland, 12 S. 
C.L.. 143, 

46 C.J. p 1336 note 96. 

1. Ga.—^Baves v. Pears, 64 S.B. 269, 
131 Ga. 820. 

46 aJ. p 1336 note 98. 

8. Mich.—^Benjamin v. Bondy, 33 N. 

W. 2d 651, 322 Mich. 35. 

3. H.S.—Niewiadomski v. U. S.„ aC. 
A.Mlch., 159 P.2d 683, certiorari de- 
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Died 67 S.Ct. 1780, 881 TT.S. 850, 81 
L.Ed. 1859—Jensen v. TJ. S., D.<3. 
Me., 78 P.Supp. 974. 
m.—^Paber v. Industrial Commission, 
185 K.R 255, 352 Ill. 115. 

Ky.— Rudd V. Pineberg’s Trustee, 126 
S.W.2d 1102, 277 Ky. 605. 

Utah.—Corpus Juris guoted iu Sparks 
V. Hinckley, 6 P.2d 570, 671, 78 
Utah 502. 

46 C.J. p 1336 note 2. 

4. Utah.—Corpus Juris guoted iu 
Sparks v. Hinckley, 5 P.2d 670, 571, 
78 Utah 602. 

46 C.J. p 1336 note 3. 

Recovery on implied agreement see 
the C.J.S. title Work and Labor S 
18, also 71 C.J. p 71 note 26-p 73 
note 47. 

5. Cal.—^Leckie v. Locke, 203* P.2d 
78, 90 Cal.App.2d 482. 

6. Ga.—^Albany v. Lindsey, 75 SJB. 
911, 11 Ga.App. 673. 

46 C.J. p 1337 note 7. 

Liability of one in loco parentis for 
tort of child see supra §§ 65-69. 
Right of one in loco parentis to re¬ 
cover for: 

Death of child see Death §. 34 b. 
Seduction of child see the C.J.S. 
title Seduction § 8, also 57 CJ. 
p 17 note 61—^p 18 note 73. 

7. Ohio.—Clark v. Bayer, 32 Ohio St 
299. 30 Am.R. 593. 

8 . Ohio.—Clark v. Bayer, supra. 
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may abandon that relation at any time and on 
whom there is no obligation, legal or moral, to main¬ 
tain and support the infant, cannot, in case of an 
injury to the infant, recover the value of the in¬ 
fant’s services during its minority, and thereby 
defeat the infant’s recovery for its diminished ca¬ 
pacity to earn money during those years;® and it 
has been held that, where the natural parents are 
living, they, and not persons in loco parentis, are 
entitled to compensation for an injured child’s loss 
of earnings^® and medical expenses.^i 

One standing temporarily in loco parentis may 
not disregard obvious danger threatening the moral 
or physical well-being of the child and plead non- 
liabilit)” when injury results from his failure to ex¬ 
ercise due care .^2 

§ 76. -Property of Child 

One !n loco parentis to minor children cannot ac¬ 
quire an interest In their property adverse to such chil¬ 
dren. 

A person standing in loco parentis to minor chil¬ 
dren cannot acquire an adverse interest in the chil¬ 
dren’s property.!® 

§ 77 . - Conveytmces between Persons in 

Loco Parentis and Child 

The validity of deeds between parent and child, 
including persons in loco parentis, is discussed in 
Deeds § 64 c. 

Examine Pocket Parts for later cases. 

§ 78. Stepparents 

Matters dealing with the rights and liabilities of 
stepparents and stepchildren are discussed infra 
§§ 79 -^. 


Examine Pocket Parts for later cases. 

§ 79. —- The Relation in General 

A stepparent does not stand in loco parentis to hi« 
stepchild merely by reason of such relationship, but may 
do so where he receives the child Into his home and 
treats it as his own. 

A stepparent does not, merely by reason of the 
relation, stand in loco parentis to the stepchild,!^ 
although it has been held that a stepmother owes 
the duty of nurture and maternal advice to her 
stepchildren,!® so that rights cannot be predicated 
on an agreement to perform such duty.!® However, 
a stepparent who voluntarily receives the stepchild 
into the family and treats it as a member thereof 
stands in the place of the natural parent,!*^ and 
the reciprocal rights, duties, and obligations of par¬ 
ent and child subsist,!® and continue as long as such 
relation continues.!® It has, however, been held 
that stepchildren are not within the letter or rea¬ 
son of the law fixing mutual obligations on parent 
and child, or other near relatives, and that, there¬ 
fore, no obligations are created between stepfather 
and stepchild beyond such as flow from the acts of 
the stepfather during the dependency of the child.®® 

Intention of stepparent. Whether a stepparent 
has admitted a stepchild into his family and treated 
it as a member thereof, so as to create the reciprocal 
rights and obligations of natural parent and child, 
is to a great extent a question of intention,®! which 
should not lightly or hastily be inferred.®® There is 
a presumption that a stepfather who voluntarily as¬ 
sumes the care and custody of a stepchild intends 
to assume the duties and obligations of a natural 
parent,®® but such presumption is rebutted when the 
stepfather qualifies as guardian of the child, and, 
as such guardian, furnishes it with necessaries and 
charges for them in his accounts.®^ 


9. Tex.—[Port Worth St. R. Co. v. 

Witten, 11 S.W. 1091, 74 Tex. 202. 
46 C.J. p 1337 note 10. 

la N.J.—Corcione v. Zinsrerman, 166 
A. 606, 111 N.J.Law 76. 

11 . ]Sr.J.--Corcione v. Zingerman, su¬ 
pra. 

12. Ky.—Cashen v. Riney, 40 S.W.2d 
339, 239 Ky. 779. 

13. Ark.—^McLaughlin v. Morris, 234 
S.W. 269, 150 Ark. 347. 

46 C.J. p 1337 note 12. 

14. U.S.—Miller v. U S., C.CJLArk., 
123 P.2d 715, 717—Dodd v. U. S., 
D.CArk., 76 F.Supp. 991. 

Cal.—Corpus ornris cited in. Trudell 
V. Lieatherby, 800 P. 7, 9, 212 Cal. 
678, 

N.D.—Corpus Juris quoted iu Druey 


V. Druey. 249 N.W. 782, 783, 63 N. 
D. 786. 

46 C.J. p 1337 note 16. 

15. Neb.—^Fischer v. Fischer, 184 N. 

W, 116, 106 Neb. 477, 21 A.L.R. 306. 

16. Neb.—^Fischer v. Fischer, supra. 

17. U.S.—Dodd V, IJ. S., D.CArk., 76 
F.Supp. 991. 

Ark.—^Sraves v. Pinchback, 1 S.W. 
682, 47 Ark. 470. 

N.D.—Corpus Juris quoted iu Druey 
V, Druey, 249 N.W. 782, 783, 63 N. 
D, 786. 

46 C.J. p 1387 note 19. 

1 & N.T.—Cohen y. Lieberman, 284 
N.Y.S. 970, 167 Misc. 844. 

Pa.—Commonwealth v. Beyer, Com. 

PI., 34 DeLCo. 388. 

19. Cal.—Corpus Juris cited in Tru¬ 
dell V. Leatherby, 300 P, 7, 9, 212 
Cal. 678. 


N.D.—Corpus Juris quoted In Druey 
V. Druey. 249 N.W. 782, 783, 63 N. 
D, 786. 

Va.—Doughty v. Thornton, 146 S.B. 

249, 161 Va. 785. 

46 C.J. p 1338 note 20. 

2a Va.—^Doughty v. Thornton, su¬ 
pra. 

21 . U.S.—Miller v. IT. S., CO.A.Ark., 
123 F.2d 715, 717. 

Ala.—Englehardt v. Yung, 76 Ala. 
634. 

Question of fact 

U.S.—Dodd V. TJ. S-, D.C.Ark., 76 P. 
Supp. 991. 

22. Ala.—^Englehardt y. Yung, 76 
Ala. 534. 

23. Or.—Gerber v. Bauerline, 19 P. 
849, 17 Or. 116. 

46 C.J. P 1338 note 23. 

24. Or,—Gerber v. Bauerline, supra. 
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A stepfather may become liable to a third per¬ 
son for services rendered to a minor stepchild.*® 

§ 80. -Custody, Control, Support, and 

Education of Child 

a. Custody and control 

b. Support and education 

a. Custody and Control 

A $tepparent Is not entitled to the custody and con¬ 
trol of his stepchildren merely by reason of the relation¬ 
ship, but may become entitled thereto where he stands In 
loco parentis. 

A Stepparent has, by reason of the relation mere¬ 
ly, no right to the custody and control of his step¬ 
children,26 but he may be entitled thereto if he 
stands in loco parentis to the children.27 
Chastisement of child. A stepfather who sup¬ 
ports and maintains his stepchildren has the same 
right of reasonable chastisement to enforce his 
authority as the natural parent.28 A stepparent 
standing in loco parentis should not inflict immod¬ 
erate punishment on his stepchild, and, if he does 
so, will be held criminally responsible.^® 

b* Support and Educataou 

(1) Duty and liability of stepparent 

(2) Rights of stepparent 


(1) Duty and Liability of Stepparent 

At common law a stepparent Is not obligated to sup¬ 
port and educate his stepchild unless he stands in loco 
parentis, but under statute he may be obligated for the 
support of his stepchild. 

At common law and under statutes declaratory 
thereof, a stepparent, as such, is under no obliga¬ 
tion to support and educate the children of his 
spouse by a former marriage,®® especially if the 
children have some income,® ^ and this rule applies 
notwithstanding an antenuptial agreement for such 
support.®® If, however, a stepparent has assumed 
the parental relation to the children and holds them 
out to the world as members of his own family, he 
places himself in loco parentis,®® and incurs the 
same liability with respect to their support and 
education as if they were his own children.®^ It 
has been held, however, that a court of chancery 
will not make the support of infant children a 
charge on the property of their stepfather, where 
ample provision is otherwise made for their sup¬ 
port.®® A parent’s obligation to support his natural 
children comes ahead of his obligation to support his 
stepchildren.®® 

Termination of obligation. The obligation as¬ 
sumed by a stepparent to support a stepchild is not 
a continuing one, but may be abandoned at any 


as. Tex.—^PranMin v. Mooney, 2 
Te^ 452. 

Bental services 

Stepfather who required step- 
dausrhter to bear his name and who 
held her out to third parties as his 
child for ten years was held estopped 
to deny liability for dental services 
rendered stepdausrhter, notwithstand¬ 
ing he had never adopted stepdaugh¬ 
ter.—Cohen v. Ueberman, 234 N.T.S. 
970, 157 Misc. 844. 

26. TT.S.—Miller v. TJ. a. C.CJLArk., 
123 P.2d 716. 

46 C.J. p 1338 note 26. 

27. N.J.—In re Flynn, 100 A. 861, 87 
N.J.Bq; 413. 

46 C.J. p 1838 note 27. 

Bvidenoe held to authorise setentiou 
of custody 

Pa.—In re Kumsey, 7 A.2d 43, 135 
Pa.Super. 615. 

28. Ala.—Cameron v. State, 186 So. 
418, 24 AIa.App. 418. 

Pa.—Commonwealth v. Gtelet, 65 
Montg.Co. 250, 63 York Leg.Rec. 
141. 

Tex.—Gorman v. State, 42 Tex. 221. 

29. AIa.->!Nricholas v. States 28 So.2d 
422, 82 Ala.App. 574. 

sa 0.S.—3£iller v. U. S., aCJLArk., 
123 F.2d 715. supplemented 124 F. 
2d 849, supplemented 126 F.2d 462, 
reversed on other grounds 63 S.Ct. 
187, 817 ir.S. 192, 87 LuBd. 179, re¬ 
hearing denied 68 S.Ct 438, 317 
XJ.S. 713, 87 567. 


[ Ala.—Corpus oruris cited ia Chandler 
V. Whatley, 189 So. 751. 765, 238 
Ala. 206—Corpus «ruri8 cited iu 
Farmer v. Coleman, 165 So. 778, 
780, 231 Ala. 527. 

Cal.—Corpus Juris dted in Trudell 
v. Leatherby. 300 P. 7, 9, 212 Cal. 
678. 

Ga.—Wood v. Wood, 148 S.B. 770, 166 
Ga. 619. 

Me.—^Inhabitants of Guilford v. In¬ 
habitants of Monson, 185 A. 517, 
134 Me. 261. 

Mo.—^Hawkins v. Thompson, App., 
210 S.W.2d 747, 752, stating Cali¬ 
fornia law—^In re Stevens’ Estate, 

. App., 116 S.W.2d 527. 

N.J.—Corpus Jtixis dted in Schneider 
V. Schneider, 52 A.2d 564, 666, 25 
N.J.Misc. 180. 

N.Y.—^Montayre v, Montayre, 22 N.T. 
S.2d 489, 175 Misc. 202—People ex 
reL Deming v. Williams, 292 N.T. 
S. 458, 161 Misc. 578—Anonymous 
V. Anonymous, 22 N.Y.S.2d 432. 

Pa.—Corpus Juris dted in Common¬ 
wealth ex rel. Stack v. Stack, 15 
A.2d 76, 79, 141 Pa.Super. 147— 
Commonwealth ex rel. v. lazmucci, 
53 Pa-Dist&Co. 253, 38 Del.Co. 
343—^In re Gross, 17 Pa.I>ist. & Co. 
766—Commonwealth ec rel. v. 
Obed, Co., 92 Pittsb.l4eg.J. 443. 

R.I.—Corpus Juris dted in Probate 
Court of City of Providence v. 
EQiggins, 191 A, 260, 263, 58 RX 
6 S. I 


Tex.—Boyle v. Tully, Ciy.App., 134 
S.W.2d 600, eigror refused. 

46 C.J. p 1838 note 29. 

31. Pa.—Commonwealth ex rel. Stack 
V. Stack, 15 A.2d 76, 141 Pa.Super. 
147. 

32. m.—McMahill v. McMahill, 118 
HI. 461. 

33. Al€u—Nicholas v. State, 28 So. 
2d 422, 82 Ala.App. 574. 

34. Ala.—Corpus Juris dted in 
Chandler v. Whatley, 189 So. 751, 
765, 238 Ala. 206. 

CaL—Corpus Juris dted in Trudell 
V. Leatherby, 800 P. 7, 9, 212 Cal. 
678. 

Fla.—Johnson v. Midland Construc¬ 
tors, 11 So.2d 895, 152 Fla. 289. 

Ga.—Wood V. Wood, 148 SJSL 770, 
166 Ga. 519. 

m. —Asheville Sdiool for Training 
in Christian Leadership v. Kirk, 
269 I11A.PP. 365. 

Me.—^Inhabitants of Gtiilford v. In¬ 
habitants of Monson, 185 A. 617, 
184 Me. 261. 

Mo.—^In re Stevens’ Estate, App., 116 
S.W.2d 527; 

Tex.—^Boyle v. Tully, CivA-pp., 134 
S.W.2d 600, error refused. 

46 C.J. p 1338 note 33. 

35. m.—Mowbry v. Mowbry, 64 Rl. 
383. 

36. N.T.—Sanderson y. Sanderson, 
267 N.Y.S. 410, 149 Misc. 88. 
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tixne,®'^ and ordinarily ceases “with the divorce of 
the stepparent and it seems that the obligation 
ceases with the death of the mother, where the child 
has property of its own.^® 

Statutes imposing liability on stepparents for 
support of their stepchildren are in derogation of 
the common law,^® should be strictly construed,^^ 
and are not retroactive.^^ Under some statutes, 
a stepparent is obligated to support a stepchild only 
if able to do so,^^ if the child is liable to become a 
public charge,the child’s existence was known 
to the stepparent at the time of the marriage,^5 
and the stepchild is a minor.^® The fact that the 
natural father of the child is obligated for his sup¬ 
port will not relieve the stepfather of his obliga¬ 
tion,but the primary obligation of support rests* 
on the father rather than on the stepfather.^s The 
obligation of the stepparent under such statutes is 
of a secondary character^® which may be enforced 
only by a public ofBcial.50 

(2) Rights of Stepparent 

A stepparent may or may not be entitled to compen* 
sation for the support of his stepchild In accordance with 
the circumstances of the parttcular case. 

A Stepfather may receive his stepchildren into 

87- Pa.—Commonwealtli ex rel, v. 

Obed Go., 92 Pittsb.L.esr.J. 443. 

Tenn.—Oorpos JtiTis oited la State 
V. Sparks, 190 S.W.2d 302, 305, 28 
Tenn.App. 329. 

46 G.J. p 1839 note 37. 

CoxLtbmaiLce only w^e In. bome 
If stepfathei* voluntarily accepts 
into his family a child of his wife 
by a former husband and assumes 
obligations of a parent for mainte¬ 
nance, such obligation continues on¬ 
ly as long as he permits the child 
to be in the home.—Schneider v. 

Schneider, 52 A.2d 664, 25 N.J.Mi8C. 

180. 

88. Ga.—Wobd v. Wood, 148 S.B. 

770, 166 Ga. 519. 

39. N.J.—^In re Dissenger, 39 N.J.Eq. 

227. 

Pa.—^Brown’s Appeal, 5 A. IS, 112 Pa- 
18. 

40. N.T.—^People, on Complaint of 
Coleman, v. Permoile, 269 N.Y.S, 

564, 236 App.Div. 388. 

41. N.T.—^People, on Complaint of 
Coleman, v. Fermoile, supra—^Peo¬ 
ple ex rel. Deraing v. Williams, 292 
N.Y.S. 468, 161 Misc. 678. 

42. N.Y.—^Anonymous v. Anonjunous, 

22 N.T.S.2d 432. 

13. N.Y.—People, on Complaint of 
Coleman, v. Fermoile, 269 N.Y.S. 

564, 236 AppJDiv. 888—^People ex 
rel. Wagstaff v. Matthews, 5 N.Y.S. 

2d 516, 168 Misc. 188, affirmed 7 N. 


his family under such circumstances as io raise a 
presumption that he intends to support them gratui- 
tously,®^ and, if he has voluntarily assumed the care 
and support of his infant stepchildren, he cannot re¬ 
cover any compensation therefor,52 unless the pe¬ 
cuniary condition of the stepfather and the step¬ 
child requires it,52 no contract to pay for the chil¬ 
dren’s support being implied in such case;54 
this rule is not affected by the emancipation of the 
child.55 

When entitled to compensation for support. The 
mere fact that the stepchildren live with the step¬ 
father is not conclusive against his right to be com¬ 
pensated or reimbursed for the expense of their 
support, and he is entitled to recover therefor as 
against the children or their separate property 
where he has never assumed the parental relation 
or the obligation to support ^em,52 or has assumed 
to support them only with the aid of their own 
means,57 or has furnished support with the under¬ 
standing that he shall be compensated therefor ;58 
and the fact that he received a large estate with 
his wife is immaterial.52 Where husband and wife 
take care of the latter’s children by a former hus¬ 
band, there is no presumption that such support 
is gratuitous on the husband’s part,®^^ and, if he does 

) 

Obligation of natural parent see su¬ 
pra § 15. 

sa N.T.—People ex rel. Wagstaif v. 
Matthews, 6 N.Y.S.2d 516, 168 Misc. 
188, affirmed 7 N.Y.S.2d 1008, 255 
App.Dlv. 866. 

61. Ariz.—^In re Harris, 140 P. 825, 
16 Ariz. 1, Ann.Cas.l916A 1176. 

46 C.J. p 1339 note 39. 

52- Okl.—^Daniel v. Tolon^ 157 P, 
756, 53 Okl. 666, 4 A.L.R. .704. 

46 C.J. p 1339 note 40. 

53. Ky,—^Brown v. Mays, 6 Ky.Op. 
259. 

64. Kan.—^Huber v. Roth, 136 P. 794, 
91 Kan. 134. 

46 C.J. p 1339 note 42. 

65. Tex.—^Youngblood v. Hoeffle, Qlv. 
App., 201 S.W. 1057. 

46 C.J. p 1339 note 43. 

56. Minn.—Blken v, Eiken, 82 N.W. 
667, 79 Minn. 360. 

46 C.J. p 1339 note 44. 

57. Ark.—^Kempson v. Goss, 62 S.W. 
582, 69 Ark. 235. 

46 C.J. P 1840 note 46. 

68 . N.T.—Hill V. Hanford, il Hun 
536. 

Pa.—^McCormick's Estate, 1 Pa.Co. 
517. 

59. -S-C—^Huson v. Wallace^ 18 S.C, 
Bq. 1. 

ea Pa.—Ctorpns JUris oited in Com- 
. monwealth ex rel. Stack v. Stack, 
15 A.2d 76, 79, 141 Pa.Super. 147. 

46 C.J. p 1338 note .32. . 


Y.S.2d 1008, 265 App.Dlv. 866— 
People ex rel. Deming v. Williams, 
292 N.Y.S. 468. 161 Misc. 678—Dash 
V. Dash. 80 N.T.S.2d 336. 

44. N.Y.—^People, on Complaint of 
Coleman, v. Permoile, 259 N.Y.S. 
664, 236 App.Dlv. 388—Morgan v. 
Morgan. 76 N.Y.S.2d 356, 191 Misc. 
53—^Anonymous v. Anonsmious, 12 
i N.Y.S.2d 837, 171 Misc. 644—People 
ex rel. Wagst€tff v. Matthews, 5 N. 
i Y.S.2d 516, 168 Misc. 188, affirmed 
7 N.Y.S.2d 1008, 265 App.Div. 866— 
People ex rel. Deming v. Williams, 
292 N.Y.S. 468, 161 Misc. 673— 
Anonymous v. Anonymous, 22 N.Y. 
S.2d 432. 

' 45. N.Y.—Jones v. Jones, 292 N.Y.S. 
221, 161 Misc. 660. 

46. ■ N.Y,—^People ex rel. Deming v. 
Williams, 292 N.Y.S. 468, 161 Misc. 
678. 

XTatU seventeenth birthday 
N.Y.—^Morgan v. Morgan, 76 N.Y.S. 
2d 356, 191 Misc. 53—Jones v. 
Jones, 292 N.Y,S. 221, 161 Misc. 
660. 

, 47- N.Y.—Jones v. Jones, supra. 

48- N.Y.—Johnston v, Johnston, 81 
N.Y.S.2d 126, 177 Misc. 618. 
Stepfather ordered to join father in 
support 

N.Y.—Dash v. Dash, 80 N.Y.S.2d 886. 

49. N.T.—Morgan v. Morgan, 76 N. 
Y.S.2d 356, 191 Misc. 53. 
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support them out of his own means, he may be 
reimbursed out of the income of the child’s estate.®^ 

Contract with guardian, A stepfather may law¬ 
fully contract with the guardian of his stepchild 
for compensation for the latter’s support and educa- 

tion.62 

Stepmother without means; charging stepchihTs 
astate. The rule which permits a widowed mother 
without means or income other than that resulting 
from her own labor to charge the estate of her child 
for support and education, as discussed supra § 21, 
is applicable to one who, by her own exertions, has 
supported a stepchild.®^ 

§ 81. -Support of Stepparent by Child 

Ordinarily a stepchild may recover compensation for 
support extended to a stepparent. 

A stepchild may, in a proper case, recover for 
support and necessaries furnished the stepparent.®^ 
Where parents have lived with a stepchild, the 
jury is the proper tribunal to decide, on the facts 
proved, whether or not they should pay for their 

boar<L®5 

§ 82. — Services and Earnings of Child 

A stepparent Is not entitled to the services and earn¬ 
ings of his stepchild by reason of their relationship alone, 
but may become so entitled where he discharges all the 
duties of a parent. 

A stepfather is not, by reason of the relation, en¬ 
titled to the services or earnings of his stepchild.®® 
However, where he receives the child into his own 
home and supports it, discharging all the duties of a 
parent, he is entitled to claim the services and earn¬ 
ings of the child,®*^ and under such circumstances 
the child may not recover for his services in the 
absence of a contract express or implied.®® 


§ 83. — Actions for Injuries to Child and 
Loss of Services 

A stepparent may sue for an injury to his step, 
child resulting in loss of services where he has assumed 
the parental relation to such child. 

A stepfather who has assumed the parental rela¬ 
tion to a stepchild has a right of action for an in¬ 
jury to the child causing a loss of his services,®® 
but, if he has no right to the child’s services, he 
has no right of action.*^® 

§ 84, -Property of Child 

A stepfather living on property of his stepchildren 
has been denied the right to compensation for Improve¬ 
ments made by him thereon. 

A stepfather living with his wife and her chil¬ 
dren by a former marriage, on property which the 
children own or are interested in, is not, as against 
the children, entitled to an allowance or compensa¬ 
tion for his expenditures or improvements on the 
property,and, if he continues to occupy the prop¬ 
erty after the children have left, he is liable to 
them for rent.^^ 

Money loaned to stepfather. Neither the relation¬ 
ship of stepdaughter and stepfather,* nor the fact 
that the stepdaughter lives in her stepfather’s home 
and that he is supporting and educating her, will 
deprive her of the ownership of money given or 
paid to her by the stepfather and loaned by her to 
himj® 

Compromise of chiUIs claims. A stepfather who 
is not the guardian of his stepchild has no author¬ 
ity to compromise a claim of the chfld for dam¬ 
ages for injuries.*^^ 

§ 85. -Gifts between Stepparent and 

Child 

A presumption of gift does not ordinarily arise from 


61. Ky.—^Dishman v. Mills, 9 Ky.Op. 

57. 

62. N.T.—re Ackerman, 22 N.B. 
652, 116 N.Y. 654, 2 Silv.A. 412. 

46 C.J. P 1840 note 48. 

68 . Ohio.—Peters v. Scoble, 7 Ohio 
Clr.Ct.,N.S., 417, 28 Ohio Cir.Ct. 
541. affirmed 81 N.R 1198, 76 Ohio 
St. 664. 

B.I.—Oorpns ^SwAu cited in Probate 
Court of City of Providence v. 
Higigins, 191 A. 260, 263, 58 H.I. 

58. 

64. Neb.—BeU v. Rice. 70 N.W. 25. 
50 Neb. 547. 

46 C.J, p 1840 notes 50. 51. 

68. ni. —^Myers v. Malcorn. 20 HI. 
621. 

ee. Or.—Sargent v. Foland^ 207 P. 

849, 104 Or. 296. 

46 CLJ. p 1840 note 54. . . 


67. Ga.—Wood v. Wood, 143 S.B. 
770, 166 Ga. 619. 

N.J.—^Burdick v. Grimshaw, 168 A. 

186, 113 N.J.EQ. 691. 

46 C.J. p 1340 note 65. 
tmtll emancipation 
Stepparent standing in loco paren¬ 
tis is entitled to child's earnings un¬ 
til its emancipation, even after its 
majority.—^Burdick v. Grimshaw, su¬ 
pra. 

6 & Ky.—^Lowe v. Webster, 43 S.W. 
217, 19 Ky.L. 1208. 

Mich,—Harris v. Smith, 44 N.W. 169, 
79 Mich. 64, 6 L..R.A, 702. 

46 O.J. p 1840 notes 56, 57. 
Implication of contract see the C.J.S. 
title Work and Labor S 19, also 71 
<XJ, p 78 notes 48-67. 


262 N.Y.S. 780, 238 App.Div. 842— 
Cohen v. Lieberman, 284 N.Y.S. 970, 
157 Mlsa 844. 

46 C.J. p 1340 note 60. 

Actions between stepparent and step¬ 
child see supra § 61. 

70. Mass.—^Worcester v. Marchant 
14 Pick. 610. 

71. Ky.—Springdeld v. Bethel, 14 S. 
W. 692, 90 Ky. 693, 12 Ky.L. 661. 

46 aJ. p 1340 note 68. 

72. Ky.—Springfield v. Bethel, su- 
pra- 

73. Tex.—^Youngblood v. Hoeffle, 
CivAupp., 201 S.W. 1067. 

7-A Ky.—^Roberson v, Woodfork, 169 
S.W. 793, 166 Ky. 206. 

46 C.J. p 1341 note 67* 


69. N.Y*—Syczhk v. Szczerbaniewicz, 
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the fact that a stepparent permits his property to go into 
the possession of his stepchildren, unless he Is In loco 
parentis to them. 

Where a stepfather allows his property to go 
into the possession of a stepchild, the presumption 
of a gift does not arise as in the case of parent and 
child,*75 where land is occupied by a man 

and his stepchildren, to whom he stands in loco 
parentis, as tenants in common, and he uses money 
earned in part by them to pay off enatmbrances 
against the joint estate, it will be held that such 
payments were intended as a gift to the children.^^ 
The burden rests on the stepchild to prove a gift,^^ 
and whether or not there has been a gift between 
stepparent and stepchild depends on all the facts 
and circumstances of the particular case.^s 

§ 86. Emancipation 

'^Emancipation,'* aa the term is used In the law of 
parent and child, means the freeing of the child from 
the Custody of the parent and from the obligation to 
render services to him. 

The significance of the term ‘'emancipation” is 
not exact.79 Emancipation, as employed in the 


§ 86 

law of parent and child, means the freeing of a 
child for all the period of its minority from the care, 
custody, control, and service of its parents the 
relinquishment of parental control, conferring on 
the child the right to its own earnings and terminat¬ 
ing the parent's legal obligation to support it.^i 
“Emancipation” has also been defined as the grant 
by a parent of the right to the services and con¬ 
trol of his minor child.^^ jn g, general sense paren¬ 
tal emancipation signifies a surrender and renuncia¬ 
tion of the correlative rights and duties touching' 
the care, custody, and earnings of the child.^^ Jt 
is sometimes used to signify the complete severance 
of the parental relationship as far as legal rights 
and liabilities are concemed,84 designated by some 
courts as “complete emancipation”®® or “general 
emancipation,”®® and sometimes to signify the sur¬ 
render or renunciation of some only of the rights 
and duties to which the relation of parent and child 
gives rise,®7 designated by some courts as “lim¬ 
ited emancipation”®® and by others as “partial 
emancipation.”®® Unless the contrary is indicated, 
the term will be used in this title to signify the 


75. S.C.—Willis V. Snellingr, 40 S.C. 
L. 280. 

76. Ill.—Oapek v. &opik, 21 N.B. 
836, 129 Ill. 009. 

77- Or.—^Fischer v. Peters, 34 P.2d 
305, 147 Or. 426. 

Cnear aad oonvindng evldenoe re- 
guired 

Or.—^Fischer v. Peters, supra. 

78. Mo.—Schwalbert v. Konert, 76 
S.W.2d 445, 230 Mo.App. 811. 

CMft skowa, 

N.J.—Douirhty v, Dobbin, 168 A. 768, 
109 N.J.Bq. 613. 

Wyo.—^Moore v. Van Tassell, 126 P.2d 
9. 58 Wyo. 121, 

Qift not sbown 

N.T.—In re Dobkin’s Estate, 260 N. 

Y.S. 909, 145 Misc. 703 
Or.—^Fischer v. Peters, 34 P.2d 306, 
147 Or. 426. 

Utah.—-Boland v. Nihlros, 298 P. 7, 
77 Utah 205. 

Conditional gift 

Delivery to stepdaughter of a deed 
to realty and a box containing bank 
book and other evidences of indebt¬ 
edness with the statement that, if 
donor, who was about to go to hos¬ 
pital for a serious operation, did not 
return, “everything here is yours," 
constituted as to the realty a “gift 
upon condition'* and as to the per¬ 
sonalty a “gift causa mortis** each 
of which failed or was revoked on 
donor's return from the hospital and 
recovery from the operation.—^Ells¬ 
worth V. Cornea, 165 S.W.2d 67, 204 
Ark. 756. i 


Fraud 

Evidence was held insufficient to 
show that check given by decedent to 
stepdaughter was result of collusion 
and fraud.—^Bangs v. Browne, 112 N. 
W. 1107, 149 Mich. 478. 

Question for Jury 
In action to recover money which 
deceased had handed over to step¬ 
daughter, evidence whether money 
was handed over as gift and not as a 
loan was held for Jury.—Schwalbert 
V, Konert, 76 S.W.2d 445, 280 Mo. 
App. 811. 

79. Tenn.—^Memphis Steel Construc¬ 
tion Co. V. Lister, 197 S.W. 902, 
188 Tenn. 807, L.R.A.1918B 406. 

46 C.J. p 1841 note 72. 
sa Ind.—^Public Service Co. of In¬ 
diana V. Tackett, 47 N.B.2d 861, 118 
Ind.App. 307. 

Removal of disabilities or emancipa¬ 
tion of infants generally see In¬ 
fants §9 28-80. 

81. Tenn.—Wallace v. Cox, 136 
Tenn. 73—Going v. Going, 8 Tenn. 
App. 690. 

Wash.—^American Products Co. v. 
Villwock, 109 P.2d 570, 7 Wash.2d 
246, 182 A.L.R. 1010. 

To emaucipate means to free or 
release a child from the paternal 
power, making the person released 
sui Juris.—Groh v, W. O. Krahn, Inc., 
271 N.W. 874, 377, 223 Wis. 662. 

82. Conn.—Wood v. Wood, 63 A.2d 

686, 136 Conn. 280—^Mesite v. 

Kirchstein, 146 A. 763, 109 Conn. 

77. 

83. N.J.—Cafaro v. Cafaro, 191 A. 
472, 118 N.J.Law 123, 

811 


84. U.S.—^BJornquist v. Boston, etc., 
R. Co., Mass., 250 F. 929, 168 C.C.A. 
179, 6 AL.R. 951, certiorari denied 
39 S.Ct. 11, 248 U.S. 673, 68 L.Ed. 
427. 

46 C.J. p 1341 note 73. 

85. Wash.—American Products Co. 
V. Villwock, 109 P.2d 670, 7 Wash. 
2d 246, 132 AL.R. 1010. 

46 C.J. p 1341 note 74. 

Entire surrender 

“Complete emancipation” is entire 
surrender of care, custody, and earn¬ 
ings of child, as well as renuncia¬ 
tion of parental duties. 

U. S.—Spurgeon v. Mission State 
Bank, D.C.MO., 56 F.Supp. 306. 

Mo.—^Beebe v. Kansas City, 17 S.W. 
2d 608, 223 MoA-PP. 642. 

88 . Iowa.—^Porter v. Powell, 44 N.W. 
295, 79 Iowa 161, 18 AnLS.R. 868, 
7 L.R,A. 176. 

87. Miss.—^Marlar v. Smith, 98 So. 
338, 134 Miss. 76. 

46 C.J. p 1841 note 76. 

88 . Iowa.—^Porter v. Powell, 44 N.W. 
295, 79 Iowa 161, 18 Am.S.H. 353, 7 
L.R.A 176. 

46 C.J. p 1341 note 77. 

89. Wash.—^American Products Co. 
V. Villwock, 109 P.2d 570, 7 Wa^ 
2d 246, 132 A.L.R. 1010. 

46 C.J. p 1341 note 78. 

Scope 

Partial emancipation of minor 
child is not to be given a scope be¬ 
yond the parents* intention.—Cafaro 

V. Cafaro, 191 A. 472, 118 NJr.Law' 
128, 
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complete extinguishment of all legal rights and 
duties arising out of the parental relationship. 

§ 87. -Nature and Efifect 

Emancipation of a minor may be partial or complete, 
express or implied, and has the effect of rendering the 
child sul juris as far as respects its relationship to its 
parents. 

Emancipation may result from agreement,^ or 
it may occur by operation of law.^^ It has been as¬ 
serted as a general rule that emancipation of the 
child leaves the child, as far as the parent is con¬ 
cerned, free to act on its own responsibility and in 
accordance with its own will and pleasure, “with 
the same independence as though it had attained 
majority.^2 jf the child has been emancipated be¬ 
fore sustaining injuries, the parent may not recover 
damages for such injuries,^^ in such a case the 
child may recover in its own right.^^ 

§ 88. -Emancipation by Volimtary Act 

of Parent 

a. In general 


b. What constitutes voluntary emancipa¬ 

tion 

c. Revocation 

a. In General 

A parent may emancipate his child, fcr the balance 
of its minority or for a shorter period, and condhtlonaily 
or unconditionally. 

It is well settled that a parent may emancipate 
his minor child.^5 Such emancipation may be for 
the whole of minority,^® or for a shorter time,®'^ 
in the discretion of the parent.®® It may be gra¬ 
tuitous,®® or for a valuable consideration,^ condi¬ 
tional,® or unconditional.® The fact that a parent 
was given the care and custody of a child by a di¬ 
vorce decree does not impose any legal impediment 
on the right of the parent to emancipate the child,^ 
nor does the fact that the parent is insolvent® 

b. What Oonstitates Voluntary Emancipation 

Voluntary emancipation of a child occurs where its 
parent expressly or by implication renounces all legal 
dutlM and surrenders ail legal rights of a parental char¬ 
acter. 

Emancipation occurs where the parent renounces 


9d XT.S.—Constance v. Gosnell. B,<1 
S.C., 62 P.Supp. 263. 

Conn.—Town of Plalnvllle v. Town 
of Milford, 177 A. 138, 119 Conn. 
380. 

Nja.—^Lessard v Great Palls Wool¬ 
en Co., 146 A. 782, 83 N.H. 676, 
63 A.L.R. 1142. 

Voluntary consent of parent see in¬ 
fra $ 88. 

91. U.S.—Constance v. Gosnell, B.C. 
S.C«, 62 P.Supp. 253. 

N’.H.—Lessard v. Great Palls Woolen 
Co., 145 A. , 782, 83 N.H. 676, 63 
A,L.R. 1142. 

Constructive emancipation see infra 
i 89. 

92. U.S.—Spurgreon v. Mission State 
Bank, C.C.A.MO., 151 P.2d 702. 

HI.—^Zozaski v. Mather Stock Car Co., 
38 N.R2d 825, 312 IlLApp. 585. 

Iowa.—^Brandhorst v. Galloway Co., 
1 N.W,2d 661, 231 Iowa 436. 

N’.T.—Ck>hen v. Delaware, L. & W. R. i 
Co., 269 N.T.S. 667, 160 Mlsc. 450. 

Tenn.—Giddens v. D. S. Etheridge 
Co., Inc., 2 Temi.App. 324. 

Wis.—OorptiB juris quoted in Groh 
V. W. O. Krahn, Inc., 271 N.W. 
374, 378, 223 Wis. 662. 

46 C.<J. P 1346 note 63. 

Liability of parent for tort of eman¬ 
cipated child see supra §6 65-69. 

Sornlnsrs aUd property 

Emancipated son is entitled to 

money he earns and property he ac¬ 
quires.—Smith V. Rickerts, Tex.Clv. 

APP., 38 S.W.2d 644. 

TnuLsaotiiiir business 
Son, emancipated by father, may 


transact business for himself.— 
Smith V. Rickerts, supra. 
mabiUty of parent 
A minor, supporting himself for 
about three years, working away 
from home, drawing and spending 
I his own wages, and paying from his 
I own insurance funds part of bill for 
hospital services rendered him dur¬ 
ing his last Illness, was emancipat¬ 
ed, so that his father was not lia¬ 
ble for balance of bill because of re¬ 
lationship of parent and child and 
parent's obligation to supply child 
with necessities.—^Buxton v. Bishop, 
37 S.E.2d 755, 185 Va. 1, 165 A.LuR. 
719. 

Severaaoe of filial relationidxip 
An emancipation works cls com¬ 
plete a severance of legal filial rela¬ 
tionship as if child had reached ma¬ 
jority, and relieves parent of all le¬ 
gal obligation for support, even 
though imwer of court to control 
custody of child may not be affected. 
—Davis V. Davis, 96 P.2d 612, 68 
APP.D.C. 240, reversed on other 
grounds 69 S.Ot 3, 305 IJ.S. 32, 83 L. 
Ed. 26, 118 A.L.R. 1618, motion de¬ 
nied 59 S.Ct 773. 

931. Ala.—Sinclair v. Taylor, 173 So. 
878, 27 Ala-App. 418. 

94. Ga.—Coleman v. Dublin Coca- 
Cola Bottling Co., 170 SJS. 549, 4T 
GaA.pp. 369. 

95. IT.T.—Crosby v. Crosby, 246 N. 
T.S. 884, 230 App.DiVi 651—^Boehm 
V. C. M. Grldley & Sons, 63 N.T.S. 
2d 587, 187 Misc. 113, 
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Wis.—^Prelipp v. Prellpp, 234 N.W. 

730, 203 Wis. 488. 

46 C.J. P 1341 note 79. 

Mother standing In place of father 
as to minor child may manumit child 
under same conditions as those ap¬ 
plicable to father.—Coleman v. Dub¬ 
lin Coca-Cola Bottling Co., 170 S.E. 
549, 47 Ga.App. 369. 

96. Tenn.—^Fiedler v. Potter, 172 S. 
W.2d 1007, 180 Tenn. 176. 

46 C.J. p 1342 note 80. 

97. Tenn.—^Fiedler v. Potter, supia. 
46 C.J. p 1342 note 81. 

98. Tenn.—^Fiedler v. Potter, supra. 
Vt—Bray v. Wheeler, 29 Vt 614. 

99. Okl.—^Harris Irby Cotton Co. v. 
Duncan, 157 P. 746, 67 Okl. 761. 

L Okl.—^Harris Irby Cotton Co. v. 
Duncan, supra. 

2 . Tenn.—^Fiedler v. Potter, 172 S.W. 
2d 1007. 180 Term. 176. 

Wash.—American Products Co. v. 
Villwock, 109 P.2d 570, 7 Wash.2d 
246, 132 A.L.R. 1010. 

46 C.J. p 1342 note 85. 

3. Tenn.—^Fiedler v. Potter, 172 S.W. 
2d 1007, 180 Tenn. 176. . 

Wash.—^American Products Co. v. 
Villwock, 109 P.2d 670, 7 Wash.2d 
246, 132 A.L.R. 1010. 

46 C.J. p 1842 note 86. 

4. Me.^Liberty v. Levant, 119 A 
811, 122 Me. 300. 

46 C.J. p 1342 note 88. 

5 . W.Va.—^Trapnell v. Conklyn, 16 S. 
B. 670, 87 W.Va. 242, 88 Am.S.R. 
30. 

46 C.J. p 1342 note 89* 
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all the legal duties and voluntarily surrenders all 
the legal rights of his position to the child® or to 
others^ In determining whether a child has been 
emancipated the intention of the parent governs,® 
and each case must be decided on its own facts.® 
An emancipation is not effected by the mere relin¬ 
quishment by the parent of the right to the child^s 
earnings^® or services,or by the granting of per¬ 
mission to the child to live separate from the par¬ 
ent.^® So, likewise, the mere fact that a father, 
as next friend of his minor son, brought an action 
to recover for personal injuries which the minor 
had sustained is not equivalent to emancipation.^® 
There must be an intention on the part of the par¬ 
ent to relinquish all the legal rights and to divest 


himself of all the legal duties of the relationship;^^ 
The mere fact that the parent gives the child small 
sums of money from time to time does not emanci¬ 
pate the child,i® nor does the payment of a weekly 
allowance by the parent to the child,or the offer 
of a parent to give a . child all or part of its earn¬ 
ings while working for the parent,^^ and allowing 
a child to retain its small earnings as spending 
money is not in itself proof of emancipation.^® 

In the absence of a statutory provision to the 
contrary,^® the intention of a parent to emancipate 
his child need not be evidenced by any formal or 
record act.®® The intention of the parent to eman¬ 
cipate the child may be expressed®^ either in writ¬ 
ing®® or orally,®® or it may be implied®^ from his 


e, Tenn.—Corpus Juris cited in 
Fiedler v. Potter, 172 S.W.2d 1007, 
1009, 180 Tenn. 176. 

46 C.J. p 1342 note 90. 

7- Ind.—^Hensley v. Hilton, 131 N.E. 

38, 191 Ind. 309. 

46 aJ. P 1342 note 91. 
a. Tenn.—-Memphis Steel Constr. 
Co. V. Lister, 197 S.W. 902, 138 
Tenn. 807, L.R.A.1918B 406. 

46 CJ. P 1342 note 92. 

9, U.S.—Spurgeon v. Mission State 
Bank. C.C.A.MO.. 151 P.2d 702. 

Tenn.—Fiedler v. Potter, 172 S.W.2d 
1007, 180 Tenn. 176. 

Smancipation shown 
Pa.—^Adoption of Budziak, Orph., 28 
Brie Co. 195. 

Emancipation not shown 
Pa.—^Detwiler v. Detwller, Coin.Pl., 
63 Montg.Co. 69. 

Wis.—Bckhardt v. Judevine, 288 N. 

W. 756, 233 Wis. 168. 

ZAvorped parents 

Although a father claimed that his 
elghteen-year-old daughter had be¬ 
come emancipated, the court held 
that, where divorce decree placed 
daughter in custody of mother, there 
could be no emancipation of daugh¬ 
ter in absence of relinQuishment or 
loss of mother*s control.—Straver v. 
Straver, 59 A.2d 39, 26 N.J.Mlsc. 218. 

10. Tenn.—Corpus Jtixis cited in 
Fiedler v. Potter, 172 S.W.2d 1007, 
1009, 180 Tenn. 176. 

46 C.J. p 1342 note 93. 

Tim Mass.—Stiles v. Granville, 6 
Cush. 458. 

After school 

(1) Minors who do some work aft¬ 
er school or during vacation are not 
emancipated for such reason.— 
Boehm v. 0.‘M. Gridley & Sons, 68 
N.T.S.2d 587, 187 Mlsc. 118.^ 

(2) Fact that high school hoys 
during vacation time did such work 
€is they were able to procure and re¬ 
tained part or all of earnings did not 
establish that they were '*emancipat- 
ed minors,** so as to entitle them to 


recover items of medical expense re¬ 
quired by personal Injuries.—Tande 
V. Vernon County, 276 N.W. 369, 226 
Wis. 602. 

12. Tenn.—Wallace v. Cox, 188 S.W. 

611, 186 Tenn. 69, L.R.A.1917B 

690. 

46 C.J. p 1342 note 95. 

13. Colo.—^Pawnee Farmers* Eleva¬ 
tor Co. V. Powell, 227 P. 836, 76 
Colo. 1. 

14. Minn.—Taubert v. Taubert, 114 
N.W. 763, 103 Minn, 247. 

N.C.—^Daniel v. Atlantic Coast Line 
B. Co., 86 S.B. 174, 171 N.C. 23. 

15. Cal.—^^tna L. Ins. Co. v. Indus¬ 
trial Acc. Commission, 166 P. 16, 
176 Cal, 91, L.R.A.1918P 194. 

le. Iowa.—^Porter v. Powell, 44 N. 
W. 296, 79 Iowa 151, 18 Am.S.R. 
363, 7 L.R.A. 176. 

N.T,—Hardy v. Eagle, 64 N.T.S. 1045, 
25 Misc. 471. 

17. Ark.—Smith v. Gilbert, 98 S.W. 
116, 80 Ark. 626, 8 L.RJL,N.S., 1098. 

Payment of wages 

The fact that a father paid his 
miiior. son wages for driving his 
truck, although it might be an ele¬ 
ment to be considered in determin¬ 
ing the tdtimate question,, did not of 
itself establish “emancipation.**— 
American Products Co. v. Villwock, 
109 P.2d 570, 7 Wash.2d 246, 182 A. 
L.R, 1010, 

18. Mich.—^Mulder v. Achterhof, 242 
N.W. 216, 258 Mich. 190. 

19. Puerto Rico.—^Narvaez v. Canino, 
28 Puerto Rico 873. 

46 C.J. p 1343 note 2. 

20. U.S.—Spurgeon v. Mission State 
Bank, aC.A.Mo., 161 P.2d 702. 

Ind.—Surface v, Dorrell, 67 N.5S.2d 
66, 116 Ind.App. 244—^Public Serv¬ 
ice Co. of Indiana v. Tackett, 47 
NJSS.2d 861, 113 Ind.App, 307. 

Corpus Juris cited in Caskey 
V. Peterson, 263 N.W. 658, 660, 220 
Wis. 690. 

46 CJ*. P 1843 note 3. 
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*21. HI.—^Zozaski V. Mather Stock 
Car Co., 38 N.E.2d 825, 812 Ill.App. 

685. 

N.H.—^Lessard v. Great Palls Woolen 
Co., 146 A. 782, 83 N.H. 676, 63 A. 
L.R. 1142. 

N.T.—Crosby v. Crosby, 246 N.T.S. 
384, 230 App-Div. 661—Cohen v. 
Delaware, L. & W. R. Co., 269 N.V. 
S. 667, 150 Misc. 450. 

Wash.—^American Products Co. y, 
Villwock, 109 P.2d 670, 7 Wash.2d 
246, 122 A.L.R. 1010. 

46 C.J. p 1343 note 4. 

Express emancipation results when 
the parent and child voluntarily 
agree that the child, able to take 
care of Itself, may go out from its 
home and make its own living, re¬ 
ceive its own wages, and spend them 
as it pleases.—^Nichols v. Harvey A; 
Hancock, 266 S.W. 870, 206 Ky. 112. 

22. Conn.—Wood v. Wood, 68 A.2a 

686, 135 Conn. 280—^Meslte v. 
Klrchstein. 146 A. 763, 109 Conn. 77. 

46 C.J. p 1343 note 5. 

23. Conn.—Wood v. Wood, 63 A.2d 

686, 135 Conn. 280—^Mesite v. 

Eirchsteln, 145 A- 763, 109 Conn. 
77. • 

Wis.— Corpus juris cited In Cai^ey 
V. Peterson, 263 N.W. 658, 660, 220 
Wis. 690. 

46 C.J. P 1343 note 6. 

24. Conn.—^Town of PlainVille v. 
Town of Milford, 177 A. 138, 119 
Conn. 380, 

N.H.—^Lessard v. Great Palls Woolen 
Co., 145 A. 782, 83 N.H. 676, 63 A. 
L.R, 1142. 

N.T.—Crosby v. Crosby, 246 N.Y.S. 
384, 230 App.Dlv. 651—Cohen V. 
Delaware, L. & W. R. Co., 269 N.t: 
S. 667, 160 Misc. 460. " 

N.C.—JoUey y. Western Union Tel-r 
egraph Co^, 167 SJB. 576, 204 N.C. 
136, rehearing denied 170 S.E. 145, 
205 N.C. 108. 

Wash.—American Products Co. v, 
Villwock, 109 P*2d 570, 7 Wash.2d 
: 246; 122 AJ^.R., 1019. 

81 C.J. p 257 note 6. 
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conduct25 or from other circumstances.^® Thus it 
has been held that a child is emancipated where 
the parent allows it to carry on a business for it¬ 
self and exercises no control over it or its earn¬ 
ings,or where the father gives or sells the child 
his time,28 Emancipation may also be implied by 
the parent’s acquiescence in his child’s working for 
others, receiving its pay therefor, and spending the 
money as it pleases.^® There can be no emancipa¬ 
tion by voluntary act of the parent, as distinguished 
from constructive emancipation, in the absence of 
the parent’s consent.®^^ 

On attaining majority a child may elect to sever 
relationship with its parents and the concurrence 
of the latter is not essential to render the sever¬ 
ance effectual.®! Whether or not a parent eman¬ 
cipates his minor child, however, rests with the 
parent, and not with the child.®® The child’s de¬ 
sertion of the parent’s home does not constitute 
emancipation as long as the father has not relin¬ 
quished his right of control or consented that the 
child should act for himself independently of the 
father.®® On the other hand, the fact that the son 


lives in the family of the father does not establish 
that he is not emancipated;®^ there may be com¬ 
plete emancipation, even though the minor con¬ 
tinues to live with its parents,®® and this is true, 
even though the child continued to assist the par¬ 
ent in the parent’s work.®® The parent’s renuncia¬ 
tion of all legal right to the child’s services is not 
less absolute because other family ties continue un- 
broken.®7 

Consent to enlistment A minor who, with the 
consent of its parent, enlists in the military or naval 
service of the government is emancipated as long 
as such service continues.®® The period of its 
emancipation ceases, however, with the period of its 
service.®® The reason for this rule is that enlist¬ 
ment gives rise to a new relation inconsistent with 
subjection to the control and care of the parent.^® 

c. Revocation 

In the absence of consideration for an emancipation, 
Interference vviith rights acquired by third persons, or 
circumstances amounting to estoppel, a parent may re¬ 
voke emancipation conferred on his child. 


liaok of express agxeemeiLi 

^‘Implied emancipation” results 
where parent, without any express 
agreement, by his acts or conduct, 
impliedly consents that his Infant 
child may leave home and shift for 
itself.—Spurgeon v. Mission State 
Bank, D.C.Mo., 55 F.Supp. 305. 

26. Conn.—Wood v. Wood, 63 A.2d 
586, 135 Conn. 280—^Mesite v. 

Kirchstein, 145 A. 763. 109 Conn. 77, 
Ill.—^Zozaski V. Mather Stock Car 
Co., 38 N.B.2d 825, 312 Ill,App. 
586. 

Ind,—Pennsylvania R. Co. v, Patesel, 
76 N,B.2d 696, 118 IndA.pp. 233— 
Public Service Co. of In^ana v. 
Tackett, 47 N-.B,2d 851, 118 Ind. 
App. 307. 

Minn.—City of Minneapolis v. Town 
of Orono. 2 N.W.2d 149, 212 Minn. 

7. 

46 C.J. p 1343 note 7. 

26. Me.—^Merithew v. Bills, 102 A. 
301. 116 Me. 468, 2 A.L.R. 1429. 

46 C.J. p 1343 note 8. 

Ohaage of positloa 
Generally, the fact that a child has 
entered into a relation which Is In¬ 
consistent with idea of being in a 
subordinate situation in parent's 
family is sufficient to effect an 
“emancipation.”—Wood v. Wood, 63 
A.2d 686, 136 Conn. 280. 

27. Iowa.—Jacobs v. Jacobs, 104 N. 
W. 489, 130 Iowa 10, 114 Ain.S.R. 
402. 

2 a Mass.—Nightingale v, Wlthing- 
ton, 15 Mass, 772, 8 Am.D. 101. 

29. Ark.—^Bonner v. Surmah, 220 S. 
W.2d 431. 


Ky.—^Nichols v. Harvey & Hancock, 
266 S.W. 870, 206 Ky. 112. 

N.C.—Jolley v. Western Union Tele¬ 
graph Co.. 167 S.B. 675, 204 N.C 
136, rehearing denied 170 S.B. 145, 
206 N.C. 108. 

Va.—^Buxton v. Bishop, 37 S.B.2d 
755, 185 Va. 1, 165 AL.R. 719. 

46 C.J. p 1344 note 11, 

WorklBg away from home 
Minor who spent wages received 
while working away from home with¬ 
out accounting therefor to his fa¬ 
ther, where father made no effort to 
control son's conduct or any claim 
to his earnings, was held emancipat¬ 
ed.—Caskey v. Peterson, 263 N.W. 
658, 220 Wis. 690. 

SOU Iowa.—Guthrie County v. Con¬ 
rad, 110 N.W. 454, 133 Iowa 171. 

46 C.J. p 1344 note 13. 

31. N.J.—Cafaro v. Cafaro, 191 A. 
472, 118 N.J.L,aw 123. 

32. Ky.—Rounds v. McDaniel, 118 S, 
W, 356, 133 Ky. 669, 134 Am.S.R. 
482, 19 Ann.Cas. 826. 

Juristic act 

Minor children may be released 
from legal subjection to their par¬ 
ents by emancipation and "emanci¬ 
pation” results not from conduct of 
child but from some juristic act, or 
other conduct of parent from which 
extinguishment of parental rights 
and filial duties may be inferred.— 
Detwiler v. Detwiler, 57 A.2d 426, 162 
Pa.Super. 383. 

33. Ky.—^Interstate Coal Co. v. Trlv- 
ett, 160 S.W. 781. 166 Ky. 796. 

46 C.J. p 1344 note 16. 

34. Pa.—^Beresford v. Susquehanna 
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Coal Co., 10 PaJDist. 248. 25 Pa. 
Co. 89. 

35. Pa.—Detwiler v. Detwiler, 67 A. 
2d 426, 162 Pa.Super. 383. 

Wis.—Groh v. W. O. Krahn, Inc., 271 
N.W. 374, 223 Wis. 662. 

46 C.J. p 1344 note 17. 

Not pa 3 ^ixig 

Fact that minor daughter contin¬ 
ued to live at home without paying 
for her bed and board was but one 
circumstance to be considered in de¬ 
termining whether father had in fact 
relinquished his right of control so 
as to effect an "emancipation,” and 
was not controlling .—Wood v. Wood, 
63 A.2d 586, 185 Conn. 280. 

Not accounting for earnings 
Bmancipation of infant may be in¬ 
ferred, although infant remains at 
home, from such circumstances and 
conduct by the parent as reasonably 
Indicate that parent expects child 
to provide for itself with no account¬ 
ing to the parent for its earnings.— 
Groh V. W. O. Krahn, Inc., 271 N.W. 
374, 223 Wis. 662. 

36. Iowa.—^Brlstor v. Chicago, etc., 
R Co.. 104 N.W. 487. 128 Iowa 479. 

37. • Va.—^Trapnell v. Conklyn, 16 S. 
B. 570, 37 W.Va. 242, 38 Am,S.R 
80. 

46 C.J. p 1344 note 19. 

38. W.Va.—Gapen v, Gapen, 23 S.B. 
679, 41 W.Va. 422. 

46 C.J. p 1344 note 20. 

39. Pa.—Commonwealth v. Morris, X 
Phila. 381. 

40. HI.—^Iroquois Iron Co. v. Indus¬ 
trial Commission, 128 N.B. 289, 294 
HI. 106, 12 A.Ii.R. 924. 
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It is well settled that emancipation of a child 
by the voluntary act of the parent, when supported 
by a valuable consideration, is as irrevocable as any 
other contract,^! and that, if not made for a valua¬ 
ble consideration, it may be revoked by the parent at 
any time before assented to, and acted on, by the 
child .^2 There is some authority to the effect that 
emancipation not supported by a valuable consid¬ 
eration may be revoked at any time during the 
child’s minority, regardless of whether he has 
assented to, and acted on, it,^^ and it has been held 
that an implied emancipation may be revoked by 
a parent within a reasonable time.^^ It has also 
been held that a parent’s consent that his child may 
work and receive pay for itself is only a license 
and as such is revocable at will as between parent 
and child,^5 and that it is only when an implied 
emancipation has been acted on by a third person 
dealing with the child in good faith that the parent 
will be estopped to assert his parental rights.^® It 
has also been asserted, however, that there is no 
more reason to permit the parent to revoke the 
emancipation of a child than to permit a donor to 
revoke a gift that has been accepted, unless the 
welfare of the child would demand the revocation 
for the child’s good.^^ 

The right to revoke must be exercised within a 
reasonable time,^® and a contract of employment for 
a reasonable time made by the child after the act 
of emancipation and before Revocation cannot be 
disturbed by the parent.^^ It has also been held that 
a parent may be estopped from revoking an emanci¬ 
pation by his failure to answer an appeal from a 
child for necessary assistance.®® 


§ 89. -Constructive Emancipation 

a. In general 

b. Attainment of majority 

c. Marriage of child 

a. In General 

Emancipatron of a child may be effected by Implica¬ 
tion of law. 

Emancipation of a child may be effected, by im¬ 
plication of law, as distinguished from voluntary 
act of the parent, as by conduct of the parent in¬ 
consistent with the performance of his parental ob- 
ligations,®^ or by the assumption by the infant of 
a status inconsistent with subjection to the control 
and care of the parent.®^ The. remarriage of the 
mother after the death of the father does not eman¬ 
cipate the children,®^ unless the duty of the mother 
to support the child is thereby extinguished.®^ 

Failure to support, and abandonment. The law 
implies emancipation where a father who is able 
to support his minor son forces him to leave home 
and labor abroad for a livelihood.®® The same is 
true where the parent becomes so degraded and dis¬ 
solute that the child could not in morals or decency 
live with him.®® Emancipation is also implied by 
the abandonment or desertion of a minof child.®^ 

b. Attainment of Majority 

Attainment of Its majority may emancipate a child 
but will not necessarily have this effect. 

Ordinarily attainment of its majority emanci¬ 
pates a child,®® and gives the right to renounce the 
legal rights and duties of the relation to the child®® 


41. U.S.—In re Riff, 206 

F. 406. 

46 C.J. p 1344 note 27. 

42. Okl.—Harris Irby Cotton Co. v. 
Duncan, 167 P. 746, 67 Okl. 761. 

46 C.X p 1344 note 28. 

43. Ala.—^Hood v. Sitz, 69 Eo. 767, 
6 AlaALPP. 471. 

46 C.J. p 1344 note 29. 

44. Ky.—Collis V. Hoskins, 208 S.W. 
2d 70, 306 Ky. 391. 

■45. Mo.—Beebe v. Kansas City, 17 
S.W;2d 608, 223 Mo.App. 642. 

46. Mo.—^Beebe v. Kansas City, su¬ 
pra. 

47. Okl.—Harris Irby Cotton Co. v. 
Duncan, 157 P. 746, 67 Okl. 761. 

48. Ky.—^Rounds v. McDaniel, 118 
-S.W. 956, 133 Ky. 669, 184 AulSJEI. 
482, 19 AncuCas. 826. 

46 C.J. p 1344 note 31. 

46. Ark.—Smith v. Gilbert, 9$ aW. 

116, 80 Ark. 625, 8 L.RAl.,N.S., 1098. 
46 CUT. p 1346 note 82. 


5a Okl.—^Harris Irby Cotton Co. v. 

Duncan, 157 P. 746, 67 Okl. 761. 

61. U.S.—Constance v. GosnelU D.C. 

S.O., 62 P.Supp. 263. 

H.H.—^Lessard v. Great Falls Woolen 
Co., 146 A. 782, 83 N.H. 676, 68 A.L. 
R. 1142. 

Tenn.—Fiedler v. Potter, 172 S.W.2d 
1007, 180 Tenn. 176. 

46 C.J. p 1346 note 36. 

Emancipation by: 

Attainment of majority see infra 
subdivision b of this sectlom 
Marriage of child see infra subdi¬ 
vision c of this section. 
Voluntary consent of parent see 
supra § 88. 

52. Conn.—^Tpwn of Plainville v. 
. Town of Milford, 177 A. 138, 119 

Conn. 380. 

46 C.J. P 1346 note 86. 

53. R.I,—BUvln v. Wheeler, 66 A. 
760, 25 R.I. 813. 

Marriage of child as effecting eman¬ 
cipation see infra subdivision c of 
this section. 


54i Mass.—Worcester v. Marchant, 
14 Pick, 610—Freto v. Brown, 4 
Mass. 675. 

56. Ark.—Smith v. Gilbert. 98 S.W. 
116, 80 Ark. 525, 8 I.JR.A.,N.S., 1098. 

46 O.J. p 1346 note 42. 

6 a Ky.—Nichols v. Harvey, 266 S. 
W. 870, 206 Ky. 112. 

57. U.S.—Spurgeon v. Mission State 
Bank, C.C.A.MO.. 161 F.2d 702. 

Conm—^Town of Plainville v. Town of 
MUford, i77 A. 138, 119 Conn. 880. 
46 C.J. p 1346 note 44. 

5& Conn.—Town of Washington v. 
Town of Warren, 193 A. 751, 123 
Conn. 268—Ooxptui Juris dted in 
Town of Plainville v. Town of Mil¬ 
ford, 177 A, 138, 140, 119 Conn. 880. 
Okl.—Ex parte Sweeden, 179 P.2d 
695, 84 Okl,Cr. 127. 

PaL—Gaydos v. Domabyl, 152 A. . 549, 
301 Pa. 628. 

48 C.X p 486 note 36. 

5 a Colo.—Union Psac. R. Co. v. 

Jones, 40 P. 891, 21 Colo. 340. 

N.J.—Alexandria Tp. Overseers of 
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or the parcnt.^<> On the other hand, there is no 
fixed age at which a child necessarily becomes 
emancipated,®^ and the fact that a child has at¬ 
tained its majority does no^ ipso facto, work eman¬ 
cipation a child is not emancipated where it con¬ 
tinues to live with the parent, and the latter con¬ 
tinues to provide it support and care.®® 

c. Marriage of Child 

As a general rule, marriage of a child effects Its 
emancipation. 

It is well settled that emancipation may result 
from the marriage of the minor.®^ The reason ad¬ 
vanced is that marriage creates relations inconsist¬ 
ent with the child’s subjection to the control and 
care of the parent®® It is settled that the marriage 
.of a minor child with the consent of the parent 
works an emancipation of the child,®® and such 
consent may be implied from the conduct of the 
parent,®'^ and from other circumstances.®® It has 
also been held that emancipation results, even 
though the parent did not consent to the marriage 
of the child;®® but, on this point, there is some au¬ 


thority to the contrary,^® 

§ 90. —— Evidence and Questions of Law 
and Fact 

a. Evidence 

b. Questions of law and fact 
a. Evidence 

There Is a presumption that a child attaining Its 
majority is emancipated, but no such presumption arises 
in the case of a child below such age, and the burden 
rests on the party seeking to show the emancipation of 
a minor child to prove such fact by clear, cogent, and 
convincing evidence. 

Emancipation of a minor child is not presumed.^^ 
The presumption, as long as a child is a minor, is 
that the child is not emancipated,^® although on an 
issue as to whether an infant is emancipated the 
jury cannot consider the presumption of noneman¬ 
cipation as an element of evidence to weigh with 
testimony of emancipation.*^® In accord with gen¬ 
eral rules, the burden of proving the emancipation 
of a minor child by a parent is upon him who as¬ 
serts and relies on it^^ Under some statutes, aban- 


Poor V. Bethlehem Tp. Overs^r5» 
of Poor, 16 NJT.Law 119, SI Am 
J>. 229. 

60- Colb.—^Union Pac, R. Co. v. 

Jones, 40 P. 891, 21 Colo. 340. 

61. N.J,—Straver v. Straver, 59 A. 
j .. 2d 39, 26 N.J.Misc. 218. 

62. Colo.—^Union Pac. R. Co. v. 

Jones, 40 P. 891, 21 Colo. 340. ’ 

46 C.J. p 1346 note 38. , 

Paxent and . child xelateaLidiip atUl 
existent 

Where plaintiff suing for share in 
estate remained with decedent, stand¬ 
ing in loco parentis to h?m, without 
agreement regarding earnings after 
majority, parent and child relation 
was held still existent.—Sparks v. 
Hinckley, 5 p'2d 670, 78 Utah 502. 

63. Colo.—^Union Pac. R, Co. v. 

, Jones, 40 P. 891,. 21 Colo. 340. 

N.J.—^Brown y. Ramsay, 29 N.J.Ijaw 

117—Alexandria Tp. Overseers of 
Poor V. Bethlehem Tp. Overseers of 
Poor, 16 KJ.L.aw 119, 81 Am.D. 
229. 

64. Cal.—<lorpiui jaris cited la 
.]^terly v. Cook, 35 P.2d 164, 167. 
U0.Cal.App. 115. 

.P.C.—^Davis V. Davis, 96 P.2d ,512, 
68 APP.D.C. 240, reversed on other 
, . .grounds 59 S.Ct. 8, 805 U.S, 32, 83 
. 26, 118 A.L.R. 1518, motion 

denied 59 S.Ct 773. 

,1^—Thornton v. Central Surety 8c 
"insurance Corporation, App., 191 
So. 179. ; . 

N.J.—Ex parte Olcott, 55 A:2d 320, 
V 141 8. .r. 

N.Y.-mn re Paluinbp, 14 N;T.S.2d 
m, 172 Mlsa SS. : .1 ‘ 


Okl.—Ex parte Mosier, 245 P. 992 
114 Okl. 234. 

Tenn,—Going v. Going, 8 Tenn.App 
690. 

Tex.—^Dixle Motor Coach Corporation 
Y. Shivers, Clv.App., 131 S.W.2d 
677, error dismissed. Judgment cor¬ 
rect 

46 CJr. p 1345 note 46. 

65. Tenn.—Going v. Going, 8 Tenn. 
App. 690. 

46 C.J. p 1345 note 47. 

66. Conn.—Town of Milford v. Town 
of Greenwich, 11 A.2d 352, 126 
Conn. 340. 

46 C.J. p 1344 note 23. 

67. Me.—^Bucksport v. Rockland, 56 
Me. 22. 

68. Me.- 7 -Bucksport v. Rockland, su- 
pr^ 

69. Cal.-^-CJorpns Jnrls cited in 
Easterly v. Cook, 35 P.2d 164, 167, 
140 CaJiJlpp. 116. 

Da.—Stough V. Toung, App., 186 So. 
476. 

Tenn.—Going v. Going, 8 TenmApp. 
690. 

46 C.J, P,1345 note 48. 

Pending 

, Where fourteen-year-old infant 
daughter has married without her 
parents’ consent until marriage is 
annulled in a proper proceeding it is 
presumed valid and emancipates such 
daughter from custody of parents, 
precluding action by mother; Id her 
own right to sue for, custody.x>f 
daughter.—Kirby v. GUliam. 28 S.E 
2d 40. 182 Va. ill. . 

70. Me.—White v. Henry, 24 Me. .631. 
46 C.J. p 1346 note 49. 
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71. U.S.—Spurgeon v. Mission State 
Bank, C.C.A.MO., 161 P.2d 702— 
Spurgeon v. Mission State Bank, 
D.C.MO., 65 P.Supp. 805—Fleming 
V. Wabash R. Co., D.C.IU.. 8 F.R.D. 
419. “ 

Ill,—Zozaski V. Mather Stock Car 
Co., 38. N.B.2d 826, 812 Ill«App. 
585.. 

Ind—Vogel V. Williams, App.^ 79 N. 
B.2d 548, 118 IndApp. 461—Surface 
V. Dorrell, 57 N.E.2d 66, 116 Ind. 
App. 244. 

Me.—^Inhabitants of Trenton v. City 
of Brewer, 186 A. 612, 134 Me. 295. 
Pa.—^DetwUer v. Detwiler, 67 A.2d 
426, 162 Pa.Super. 383. 

Tenn.—^Fiedler v. Potter. 172 S.W.2d 
1007. 180 Tenn, 176. 

Tex.—Weimhold v. Hyde; CivJLpp., 
294 S.W. 899. 

Wash.—American Products Co. v. 
Villwock, lt)9 P.2d 670, 7 Wash.2d 
246, 132 A.L.R. 1610. . 

46 C.J. p 1346 note 56. 

72. K.J.—Cafaro v. Cafaro, 191 A. 
472, 118 N.J.Law 123—Straver v. 
Straver. 59 A.2d 39, 26 N.J.Misc. 
218. 

Ohio.—Seitz v. Witzberger, 18' Ohio 
Cir.Ct,N.S., 160. . . 

Or.—Oorpus Jnzls cited in. Gossett 
v. Van Egmond, 156 P.2d 804, 310. 
176 Or. 184. 

73. N.H.—^Lisbon v. Dyinan, 49 N.H. 

'563. .. 

'74, U.S.—Spurgeon v. Mission State* 
Bank, C.C.A:Mo., 161 F.2d 702. 

N.J.—Cafaro v; Chfairo, 191 Al 472, 
118 N.J.Law 123—Straver v. Stra- 
yer. 59 39. 26 N.J.Misc. 2X8: 

Or.—Corpus Juris cited in {fossett 



67 aj.s. 


PARENT AND CHILD 


§ 91 


donment by a parent is presumptive evidence of the 
relinquishment of the right of controlling a child 
and receiving its eamingsJ® However, when an 
infant becomes of full age^ its em^cipation is pre- 
sumed.7®. This presumption, however, may be re¬ 
butted by showing that the child continued to re¬ 
side in the family on the same terms as during its 

minorityJ7 

.While emancipation must be established by com¬ 
petent evidence,78 any evidence is admissible which 
legitimately tends to prove or disprove the fact of 
emancipation.^^ Emancipation may be proved by 
direct proof,^^^ or by circumstantial evidence.si 
Emancipation must be proved by clear, cogent, and 
convincing evidence,^^ and in particular cases the 
evidence has been held suflGicient®^ or insufficient^^ 
to show emancipation. 

Proof of revocation. Proof of notice from the 
mother of a child to the latter^s employers was not 
evidence of revocation by the father of an implied 
emancipation of his child.85 


b. Qnestdons of Law and Pact 

. What constitutes an emancipation is a <|ueation pf 
law, but whether an emancipation has occurred in a 
particular case is ordinarily a question of fact. 

In accordance with general rules, whether a child 
has been emancipated by a parent is. a question of 
fact where the evidence on the issue is in conflict 
or different inferences may be drawn therefrom.85 
What constitutes an emancipation is a question of 
law,S7 and, where the facts are undisputed, wheth¬ 
er there has been an emancipation is also a ques¬ 
tion of law.^8 

§ 91. Abandonment or Neglect to Support 

Child as Offense 

a. In general 

b. Who may commit. offense 

c. Children within statute 

a. In General 

In many. If not ail. Jurisdictions It is made a criminal 


V. Van Eirmond, 155 P.2d 804, 310. 
176 Or. 134. 

Wash.—^American .Products Co. v. 
Vlllwock. 109 P.2d 670. 7 Wash.2d 
246, 132 A.L..Ri 1010. 

46 C.J. p 1346 note 61. 

76. Cal.—^Harlan v. Industrial Acc. 
Commission, 228 P. 654, 194 CaJ 
852. 

46 C.J. p 1346 note 62. 

76. Vt.—Baldwin v. Worcester, 28 
A. 633, 66 Vt..64. 

46 C.J. p 1346 note 64. 

Prima facie evidence 
N.J.—Straver v. Straver, 69 A.2d 39 
- 26 N.J.Misc. 218. 

Not presnxnptioii of law . . 

Law will not presume any chansre 
in existing: relation of parent and 
child from mere fact child has at¬ 
tained majority.—Sparks v. Hinckley, 
6 P.2d 670,.78 Utah 602. 

77- Colo.—^Union Pac. K, Co. v. 

Jones, 40 P, 891, , 21 Colo. 340. 

46 C.J. p 1346 note 56. 

78. XT.S.—^Fleming: v. Wabash R. Co., 
D.C.I11., 8 P.R.D,. 410. 

UL—Zozaski v. Mather Stock Car 
Co., 38 N.R2d 826, 312 IllJ^pp. 686. 
Ind.—Surface v. Dorreli, 67 N.E.2d 
66, 116 Ind.App. .244. 
Me.-^Inhabitants of Trenton v. City 
of Brewer, 186 A. 612, 184 Me. 2961 
Pa.—petwller v. Petwiler, 67 A.2d 
426, 162 Pa.Super. ZBZ. . 

Wash.—American Products Co. v, 
Villwock, 109 P.2d 670, 7 Wash.2d 
246, 182 A.L.R. 246. 

46 C:J. p 1846 note 67. 

^ Ga.—Colemcm v. Dublin C6ca- 
Cola Bottling: Co., 170 S.B. 549,’ 47 
Oa.App. 869. 

Iowa.—^Brandhorst v.* Galloway Co., 1 
N.W.2d 661, 231 Iowa 486.. . ' 
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K.C.—Corpus Juris cited in James v. 
James, 38 S.E.2d 168, 170, 226 N.C. 
399. 

46 CJ. p 1346 note 64. 

sa Wis.—Grotjan v. Rice, 102 N.W. 

661, 124 Wis. 263. 

46 C.J. p 1346 note 65. 

81. XT.S.—Spurg:eon v. Mission State 
Bank, C.C.A.MO., 151 P.2d 702. 

Ind.—Surface v, Dorreli, 57 N.B.2d 
66, 115 Ind.App. 244. 

Me.—^Inhabitants of Trenton v. City 
of Brewer, 186 A. 612, 134 Me. 295. 
Tenn,—Fiedler V. Potter. 172 S.W.2d 
1007, 180 Tenn. 176. 

46 C.J. p 1346 note 66. 

82. Wash.—American Products Co. 
V. Vlllwock, 109 P.2d 670, 7 Wash. 
2d 246, 132 A.L.R. 1010. 

83. U.S.—Spurgreon v. Mission State 
Bank. C.C.A.M 0 ., 161 P.2d 702. . 

Conn.—Costello v. Costello, 59 A.2d 
620, 134 Conn. 536. 

HI.—^Zozaski v. Mather Stock Car Co., 
38 N.E.2d 825, 312 Ill.App. 686.< 

Md.—^Lucas v. Maryland Drydock 
Co.. 31 A:2d 637, 182 Md. 64. 

IV.C,—Jolley V. Western Union Tele¬ 
graph Co., 167 SB. 676, 204 N.C. 
136, rehearing: denied 170 S.E. 145. 
206 N.C. 108. 

46 Cj.J. p 1346 note 68 [a]. 

Svldenoe of parental preference - 
Statement of mother that she did 
not want minor, son to leave home 
was not sigmificant on question of 
son's emancipation by agreement be¬ 
tween parents and son.—^pxxrgeon v. 
Miiision State Bank, C.C.A.M 0 ., 161 T. 
2d 702. 

8^ . Or.—Tpotter v. Davidson, 20 P.2d 
409, 143 Or. 101, rehearing, denied 
21 p.2d 786, 143 Or. lOL 
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Tenn.—Fiedler v. Potter, 172 S.W.2d 
1007, 180 Tenn. 176. 

46 C.J. p 1346 note 68 [b]. 

86. Ky.—^Nichols v. Harvey, 266 S. 
W. 870, 206 Ky. 112. 

86. Ala.—Sinclair v, Taylor, 173 
So. 878. 27 Ala.App. 418. 

Conn.—Wood v. Wood, 63 A.2d 686. 
136 Conn. 280. 

Ind.—^Vogel v. Williams, 79 N.B 2d 
648, 118 Ind.App. 461—Pennsylva¬ 
nia R. Co. V. Patesel, 76 N.B.2d 695, 
118 Ind.App. 233—Surface v. Dor- 
rell, 67 N.B.2d 66. 115 Ind,App. 
244. 

Me.—Sklllln v. Sklllin. 164 A. 670, 130 
Me. 223. 

N.J.—Estes V. Estes, 191 A. 107, 16 
N.J.Mlsc. 306—Cafaro v. Cafaro, 
184 A. 779, 14 N.J.Mlsc. 331. 

N.T.—Crosby v. Crosby. 246 N,Y.S. 

384, 230. App.Dlv. 651. 

Pa.—^Detwiler v. Detwiler, 67 A.2d 
426, 162 Pa.Super. 383—Dunlevy v. 
Butler County Nat Bank, 64 Peu 
Dist & Co. 636, 62 York 117. 

TenzL—^Fiedler v. Potter, 172 S.W.2d 
1007, 180 Tenn. 176. 

Tex.— Corpus Juris cited in Smith v. 

, Rickerts, Civ.App., 38 S.W.2d 644, 
647. 

Wash.— Corpus Juris died in Robin¬ 
son V. Ebert 39 P.2d 992, 994. 

46 C.J. p 1347 note 71. 

87. Conn.—Wood v. Wood, 63 A.2d 
586, 135 Conn. 280. 

N.Y.—Crosby v. Crosby, 246 N.Y.S. 

334, 230 APP.D1V. 651. 

Tenn.—^Fiedler v. Potter, 172 S.W.2d 
.1007, 180 Tenn. 176. . 

88. Tex. —Cofpus Juris cited in 
.Smith V. Rickerts, Civ.App., 38 3. 
W.2d 644, 647,.. 

46 G.J. P:1847 note 72 , 
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offense by statute for a parent to desert, abandon, or fall 
to support or provide for a minor child, and to the ex¬ 
tent that these statutes are penal In nature they should 
be strictly construed. 

At common law it was not a punishable offense 
for a father to abandon or fail to support his minor 
children.^® However, in many, if not all, jurisdic¬ 
tions it is made a criminal offense by statute for a 
parent to desert, abandon, or fail to support or pro¬ 
vide for a minor child,^® and such offense is pure¬ 
ly statutory.®^ Subject to general constitutional 
restrictions and limitations, and to the general rules 
governing the validity of statutes, such statutes 
have been held valid.^^ Such a statute is not ren¬ 
dered invalid or superseded by a subsequent con¬ 
stitutional amendment which deals with “delin¬ 
quent” and “neglected” children more from the 
standpoint of the child itself; and not of the par¬ 


ent who contributes to its support.®^ 

Different motives have been assigned for the en¬ 
actment of these statutes;®^ but their general pur¬ 
pose is to secure to children due and proper care,®® 
and to compel a parent to perform his parental duty 
of supporting and protecting infant children and 
thereby preventing them from becoming a charge 
on the public.®® While punishment of the parents 
for their failure to do their duty as such may not 
be the primary purpose of such statutes,®*^ it is at 
least one of the purposes of such statutes.®® Such 
statutes are not intended to change the parent’s 
common-law duties in respect of maintaining and 
supporting his children,®® but merely more effectu¬ 
ally to enforce the legal duty;i and they are not 
a substitute for civil proceedings to compel a par¬ 
ent to contribute a reasonable part of his earnings 


89. Fla.—Floyd v. State. 155 So. 794, 
115 Fla. 626. 

in._People V. Elbert, 212 IlLApp. 
82, reversed on other grounds 122 
816, 287 Ill. 468. 

80. Cal.—^Dlxon v. Dixon, 14 P.2d 
497, 216 Cal. 440. 

Ill.—People V. Biggs. 16 N.E.2d 914, 
296 ni.App. 136. 

Mich.—Shannon v. People, 6 Mich. 
71. 

Iilo.—Glaze v. Hart, 86 S.W.2d 684, 
326 Mo.App. 1205. 

Ohio.—Wlntrode v. Connors, 35 N.E. 

2d 1018, 67 Ohio App. 106, 

Or.—^Bartlett v. Bartlett, 152 P.2d 
402, 175 Or. 216. 

B.C.—Campbell v. Campbell, 20 S.E. 
2d 237, 200 S.C. 67. 

Va,—^Boaze v. Commonwealth, 183 
S.B. 263, 166 Va. 786. 

W.Va.—Holmes v. Clegg, 48 S.B.2d 
438—State v. Rector, 43 S.B.2d 
821, ISO W.Va. 816. 

Commitment of juvenile delinquents 
^d dependents see Infants $ 97. 
Contributing to delinquency or de¬ 
pendency of child as criminal of-1 
fense see Infants § 13. 

Cruelty to children as criminal of¬ 
fense see Infants § 14. 

Failure to support family as: 
Disorderly conduct see Disorderly 
Conduct § 1 b (8) (a). 

Vagrancy see the C.J.S. title Va¬ 
grancy § 2, also 66 C.J. P 402 note 
68-p 408 note 86. 

jSfcatnte not in derogation of common 

Tight 

Statute making it a felony for fa¬ 
ther to desert and fail to provide for 
child who has submitted to parental 
.control and custody and who has 
•^served, and is willing to serve, par¬ 
ent is not in derogation of common 
right.—Manners v. State, .5 N.E.2d 
J300, 210 Ind. 6481 
.^Ugoxons enforcement 

Such statute should he rigorously 


enforced.—Smith v. Givens, Tex.Civ. 
App., 97 S.W.2d 632. 

■Che wordings of the various stat¬ 
utes differ in some particulars, al¬ 
though they are generally alike in 
substance.—State v. Langford, 176 P. 
197, 90 Or. 261. 
m Pennsylvania 

(1) The penal code contains two 
1 distinct statutes governing separa¬ 
tion and nonsupport of children by a 
parent—Commonwealth v. George, 
56 A.2d 228, 358 Pa. 118—Common¬ 
wealth V. Wldmeyer, 26 A.2d 126, 
149 PaSuper, 91. 

<2> One statute is a criminal stat¬ 
ute In the strict sense and makes 
it a crime for a father to separate 
from his children without reasonable 
cause or wlllftilly neglect to main¬ 
tain them.—Commonwealth v. Wid- 
meyer, supra. 

(3) The other is quasi-criminal in 
nature, and its objective is to assure 
that children are adequately support¬ 
ed within the means and circumstanc¬ 
es of the father.—Commonwealth ex 
rel. Rey v. Rey, 48 A.2d 131, 169 Pa- 
Super. 284—Commonwealth v. Wid- 
meyer, supra—46 C.J. p 1271 note 96 
Cd] (1). 

91, HI.—^People v. Elbert, 212 HL 
App. 82, reversed on other grounds 
122 N.E. 816, 287 HI. 468. 

92. Mass.—Commonwealth v. Pou- 
liot, 198 N.E. 266, 292 Mass. 229. 

S.C.—State V. Redmond, 148 S.B. 474, 
160 S.a 452. 

46 C.J. p 1847 notes 80, 81. 

Statute applicable to father only 
Or.—State v. La Follett, 292 P. 98, 
134 Or. 218. 

Power to fix punishment not dele¬ 
gated 

A provision of the criminal code 
punishing failure to provide for mi¬ 
nors and a similar provision of the 
juvenile code providing greater pun¬ 


ishment for such failure were not in¬ 
valid as delegating to prosecuting 
witness or prosecuting attorney the 
power to determine the punishment 
by electing to proceed under the one 
statute or the other.—^In re Cooper, 
16 K.E.2d 684, 134 Ohio St. 40. 

93- La.—^tate v. Clark, 83 So. 696, 
146 La. 421. 

46 C.J. p 1847 note 84. 

94. Or.—State v. Langford, 176 P. 
197, 90 Or. 261, 268. 

46 C.J. p 1347 note 87. 

95. Ky.—^Miller v. Commonwealth, 
9 S.W.2d 706, 226 Ky. 676. 

Mo.—State v. Barcikowsky, App., 143 
S.W.2d 341—State v: Russell, App., 
102 S.W.2d 727. 

98. Fla.—^Ployd v. State, 165 So. 794, 
115 Fla. 625. 

Okl.—Cosby v. State, 186 P.2d 844, 85 
Okl.Cr. 159. 

46 C.J. p 1347 note 88. 

Enforoemeut of natnral obligation 
of a father to support his children 
is the purpose of such criminal stat¬ 
ute.—Petition of Kelley, 197 NM 861, 
292 Mass. 198. 

97. Mo.—State v. Barcikowsky, App., 
148 S.W.2d 341. 

98. Ky.—^Brock v. Commonwealth, 
268 S.W. 315, 206 Ky. 621. . 

*Tt was intended to reach and 
punish that husband who, >^thout 
semblance of any excuse, resorts to 
a course of conduct that casts upon 
others the responsibility that is his. 
for the support of his . . . chil¬ 
dren.”—McBrayer v. State, 150 So. 
786, 738, 112 Fla. 416. 

99. S.C.—Campbell v. Campbell, 20 
S.E.2d 237, 200 S.C. 67. 

Va.—^Butler v. Commonwealth, 110 
•S.B. 868, 182 Va. 609, 23 A.L.R. 861. 
Duty of parents to support children 
generally see supra S 16. 

1. Va.—^Butler v. Commonwealth, 
supra. 
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toward the support of his children.^ 

Construction in general. The general rules ap¬ 
ply as to the construction of such statutory pro¬ 
visions;® and, in accordance therewith, to the ex¬ 
tent that these statutes are of a penal nature they 
should be strictly construed,^ and cannot be ex¬ 
tended, by implication,® to embrace persons® and 
offenses'^ not plainly included. Such a statute is 
not retroactive, and a parent may not be punished 
for an abandonment or failure to support his chil¬ 
dren before the statute went into effect.® 

b. Who May Commit Oflcense 

Generally speaking, the terms of the statute defining 
the offense of abandonment of, or neglect to provide for, 
a child determine who may commit the offense, and under 
some statutes the offense may be committed by either 
the mother or father or both. 

Generally speaking, the terms of the statute de¬ 
fining the offense of abandonment of, or neglect to 
provide for, a child determine who may commit the 
offense.® Under some statutes, the offense may 
be committed by either the mother or the father or 
both.1® Such statutes have been held to apply to 
one whose only asset is a capacity to work.ll The 
word "parent** as used in such a statute has been 
held to include both adopting and natural parents,!® 
but not to include stepparents.i® In the absence of 
an express provision to the contrary, the statute is 
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generally held to apply only to the parents of le¬ 
gitimate children,!^ and not to the parents of ille¬ 
gitimate children, as discussed in Bastards § 20 b. 

Person having custody of child. Under some stat¬ 
utes, the offense of abandonment may be committed 
by anyone having the care and custody of the 
child,i® even for a temporary purpose.i® However, 
a person who does not sustain toward the child such 
relation cannot be convicted of the principal of¬ 
fense, on proof of facts showing only that he coun¬ 
seled, or aided and abetted, the commission of the 
offense by others ;i'^ and one who accompanies the 
custodian of a child to a place where the latter is 
delivered up to another is not guilty of abandon¬ 
ment where it does not appear affirmatively that he 
had actual knowledge of the facts constituting the 
abandonment.1® 

c. Children within Statute 

The children against whom the offense of abandon¬ 
ment or nonsupport may be committed depends on the 
terms of the statute as reasonably construed, and such 
statutes have been held to apply only to legitimate chil¬ 
dren or those who have been legally adopted; generally 
such statutes apply to all children under the age of 
majority. 

Generally speaking, the children against whom 
the offense of abandonment or nonsupport may be 
committed depends on the terms of the statute as 
reasonably construed.1® Such statutes have been 


8 . Bla.—Chavers v. State, 193 So. 

687, 141 Fla. 470—Ployd v. State, 
■ 166 So. 794, 115 Fla. 626—McBray- 

er V. State, 160 So. 736. 112 Fla. 
416—Stedman v. State, 86 So. 428, 
80 Fla. 647. 

8 . Ind.—^Manners v. State, 6 N.B.2d 
800, 210 Ind. 648. 

Ohio.—^In re Cooper, 16 N'.B.Sd 684, 
184 Ohio St 40. 

46 C.J. p 1848 note 94. 

Repeal hy Impllcatioiii InoonslsteiLoy 

(1) Statutes of the type under con¬ 
sideration may be construed as re¬ 
pealing inconsistent statutes by im¬ 
plication.—^Moss V. U. S., 29 App.D.C. 
188—46 C.J. p 1847 note 82 [bj. 

(2) Statutes held not in conflict 
and, hence, earlier statute held not 
repealed. 

Ohio.—^In re Cooper, 16 N.E.2d 684, 
134 Ohio St 40. 

Pa.—Commonwealth ex rel. Remen- 
snyder v. Bemensnyder, 99 Pa»Su- 
. per. 156. 

46 CJ. p 1847 note 82 [a]. 

4. Ala.—Crossley v. State, 145 So. 

170, 26 AlaALpp. 284. 

Ind.—^Manners v. State, 6 N.E.2d 800, 
210 Ind. 648. 

K.C.—State V. Gardner, 13 S.E.2d 629, 
219 N.C. 381. 

Wyo.—State v. Haworth, 208 P.2d 
279. 

i6 C.J. p 1848 note 95. 


5, Mo.—State v. Beims, 253 S.W. 

420, 212 Mo.App. 221. 

Neb.—^Preston v. State, 184 N.W. 

926, 106 Neb. 848. 

Biarht to object 

Statute penalizinsr failure to sup¬ 
port children is not intended to 
abridsre rigrht of citizens to object to 
manner of administering: relief.— 
ZItlow V. State, 262 N.W. 368, 218 
Wis. 493. 

S. Ind.—^Manners v. State, 6 N.E.2d 
800, 210 Ind. 648. 

46 C.J. p 1348 note 97. 

7. Mo.—State v. Porterfleld, 292 S.W. 
86 , 222 Mo.App. 663. 

8 . Tex.—Noodleman v. State, 170 S. 
W. 710, 74 Tex.Cr. 611. 

46 C.J. p 1348 note 1. 

9. Or.—State v. La Follett, 292 P. 
98, 184 Or. 218. 

Pa.—^ETide v. Pride, Com.Pl., 29 Del. 
Co. 862. 

10- Ill.—^People V. Howell, 214 HI. 
App. 872. 

46 C.J. p 1848 note 6. 

The. mother, under a statute mak- 
ingr it a crime-for <‘aiiy person” will¬ 
fully to abandon or negrlect a minor 
child, may commit the offense.—Com¬ 
monwealth y. Chatham, 26 Pa.Co. 81. 
11 . Wis.-ZiUow y. State, 252 N.W. 
368, 218 Wis. 498—State y. Witham, 
35 N.W. 984, 70 Wis. 473. , 
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Inability to work as defense or ex¬ 
cuse see infra $ 92 e. 

18. Cal.—Dixon v. Dixon, 14 P.2d 
497, 216 Cal. 440. 

Ky.—Commonwealth v. Kirk, 279 S. 
W. 1091, 212 Ky. 646, 44 A.L.R. 816. 

13. Ohio.—State v. Barger, 14 Ohio 
App. 127, 82 O.C.A. 80. 

46 C.J. p 1848 note 6. 

14. Ky.—Commonwealth v. Ray, 244 
S.W. 416, 196 Ky. 203. 

46 C.J. p 1348 note 13. 

Statute as protecting only legitimate 
children see infra subdivision c of 
this section. 

16- Iowa.—State v. Sparegrove, 112 
N.W. 83, 184 Iowa 599. 

46 C.J. p 1848 note 7. 

Cruelty and failure of anyone on 
whom law imposes duty to fall 
willfully to provide food, shelter, 
and other necessaries as criminal 
offense see Infants § 14. 

16. Mich.—Shannon v. People, 5 
Mich. 71. 

17- Mich.—Shannon v. People, su¬ 
pra. 

18. Philippine.—^U. S. v. Fayog, 1 
Philippine 185. 

19. Ky.—Gee v. Commonwealth, 94 
S.W.2d 17, 263 Ky. 808. 

Pa.—Commonwealth v. Gr^iss, Quar. 
Sess., 68 York Leg.Rec. r28. 
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held to apply only to legitimate children ,20 or 
those who have been legally adopted .21 Unless ex¬ 
pressly limited to minors of a specified age ,22 such 
statutes generally apply to all children under the 
age of majority,25 but not to adult children, 2 ^ and 
where the term "minor” is used in the statute to 
describe the children to whom it is applicable, such 
term should receive its ordinary signification,25 

Unborn child.. An unborn child has been held to 
be a minor child within the meaning of a statute 
declaring willful nonsupport of a minor child to 
be an offense and containing language suflEciently 
definite and certain to leave no doubt that it was 
intended to apply to an unborn child.^® On the 
other hand, where a statute making abandonment 
of a child an offense contains no language indicat¬ 
ing that it was intended to apply to unborn chil¬ 
dren, abandonment of an unborn child has been 
said not to constitute an offense,^^ ^^t a father who 
abandons his child before it is bom and persists in 
the abandonment after its birth may be foiuid guilty 
of the offense .22 

Residence. Under some statutes the residence of 
the child outside the state has been held to be of 
no legal consequence.^^ Under other statutes, how¬ 


ever, the residence of the child within the state is 
a material element of the offense, 30 although it is 
not .necessary that he reside in the same parish or 
county with the offender.31 

§ 92. Nature and Elements of Offenses 

a. In general 

b. Nature of abandonment 

c. Nature of nonsupport 

d. Destitution of child 

e. Ability of parent 

f. Continuing offenses 

a. In General 

The nature and necessary elements of the offense of 
abandonment or nonsupport depend on the terms of the 
statute defining the offense, and, under some statutes, 
abandonment or desertion and neglect to support a child 
must combine In order to constitute the offense, while, 
under other statutes, abandonment or desertion by itself 
constitutes the offense, and neglect or failure to provide 
for a child constitutes a separate offense. 

The nature and necessary elements of the of¬ 
fense of abandonment or nonsupport depend on the 
terms of the statute defining the offense.32 Under 
some statutes, abandonment or desertion and neg¬ 
lect to support a child must combine in order to 
constitute the offense.33 Under other statutes, 


Alisa ehUOxea bold protseted 
Pa--—Commonwealth v, 3EUbikauskaa, 
68 Pa.Dist. & Co. 336. 

2a Ala.—Corptia jnxiM oited Sa 
Law Y. State, 191 So. 803, 805, 238 
Ala. 428. 

Ky.— Gee v. Commonwealth, 94 S.W. 

2d 17, 263 Ky. 808. 

46C.J. p 1348 note 13. 

•Parents of legritimate children as 
only ones who may commit offense 
see supra subdivisiAzi b of this sec¬ 
tion. 

21. Cal.—Lizoh v. Dixon, 14 P.2d 
497, 216 Cal. 440. 

Ky,—Commonwealth r. Elirk, 279 S. 

W. 1091, 212 Ky. 646, 44 A.L..R. 816. 
<*Parent** as including: both adopting: 
and natural parents see supra sub¬ 
division b of this section. 

22. Ind.—^Maimers v. State, 5 N.K.2d 
800, 210 Ind. 648. 

Okl.—Bardwell v. State, 253 P. 1026. 
36 Okl.Cr. 319. 

Tex—O’Briant v. State, 21 SwW.2d 
520, 113 TexCr. 827. 

46 C.J. p 1348 note 15. 

23. Ind.—Manners v. State, 5 NJBL 
2d 300, 210 Ind. 648. 

The word "child,** as used in these 
statutes, has been held to mean a 
child under the ag:e of majority. 
Ga.—Heard v. State, 54 S.B.2d 495, 
79 Ga.App. 601—Bhodes v. State, 
47 S.E.2d 293, 76 GaJlpp. 667. 
Xnd.—Manners v. State^ 5 NJSL2d 800, 
210 Ixxd. 648. 


Child over fdacteea years of agre 

(1) It has been held that the fact 
that child was sixteen years of age 
did not in itself relieve father from 
liability for support.—Commonwealth 
V. Lawson, 34 A.2d 268, 153 Pa.Su- 
per. 446—Commonwealth v. Campbell, 
193 A. 119, 128 Pa.Super. 72—Com¬ 
monwealth ex reL Smith v. Gillmor, 
95 Fa.Super. 557. 

(2) In determining whether father 
shall be compelled to furnish sup¬ 
port to child over sixteen, due weight 
should be given to desires and de¬ 
terminations of parents who, by rea¬ 
son of natural interest in welfare of 
offspring and intimate knowledge of 
ability and disposition of children, 
are in position to determine that 
which is for benefit of child and so¬ 
ciety.—Coznmonwealth ex rel. Nolan 
V. Nolan, 169 A, 247, 111 Pa.Super. 
174. 

24. Ind.—^Manners v. State, 6 N.E.2d 
300, 210 Ind. 648. 

25. Ohio,—Creisar v. State, 119 NJB3. 
128, 97 Ohio St 16. 

26. Cal.—People v. Sianes, 25 P.2d 
487, 184 CalA.pp. 355—^People v. 
Tates, 298 P. 961,114 Cal.App.Supp. 
782. 

27. Ga.—Bull V. State, 6 S.B. 178, 
80 Ga. 704. 

23 . Gku—Bull Yi, State, sup^—Smith 
V. State, 156 SH, 808, 42 Ga-App. 
419. 

46 C.J. p 1350 note 45, 


’29- Pa.—Commonwealth v. Pibi- 
kauskas, 68 Pa.Dlst & Co. 386— 
Commonwealth v. Drumm, Quar. 
Sess., 63 Dauph.Co. 84. 

3a Ky.—Gravitt v. Commonwealth,' 
23 S.W.2d 555, 232 Ky. 432. 

46 C.J. p 1349 note 17. 

31. La.—State v. Clark, 80 So. - 678, 
. 144 La. 328. 

46 aj. p 1349 note 18. 

32. Md.—Wright v. State ex pel. 
Iser, .65 A.2d 849. 

Mo.—State v. Earnest App., 162 S. 
W.2d 338. 

Ohio.—^In re Cooper, .16 N.Bl2d 964, 
68 Ohio App. 619, affirmed 16 N.B.' 
2d 634, 134 Ohio St 40. 

Pa.—Commonwealth V. IBCayden, Quar. 
Sess., 93 PittsbX.eg;j; 255, 59 York 
Leg.Bec. 69. 

Wa.sh.—Huffman v. Smith, 210 P.2d 
805. 

Bistiact ffbm ahaadoomeat or aom- 
support of wife 

The offense of abandonment or 
neglect to support a wife, as dis¬ 
cussed in Husband and Wife §§ 630- 
662, is separate and distinct from 
the offense of abandonment or neg¬ 
lect to support a child;—Huffman v. 
Ssnith, supra. 

33. Ala.-;-<3rossley v. State, 145 So. 
170, 26 Ala-App. 284. 

Ga.—BlackweU v. State, 172 SJB. 670. 

! 48 Qa.App. 221—Curtis v. State, 

172 S.E. 99, 48 Ga.App. 135. 

Ind.—^Manners v. State, 5 N.E.2d 800, 

I 210 lad. 648, 
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abandonment or desertion is not merely an element 
of the offense, but by itself constitutes the offense,^^ 
and neglect or failure to provide for a child con¬ 
stitutes a separate and distinct offense.^® 

Place of acts. These acts of desertion and fail¬ 
ure to provide must occur within the state or ju¬ 
risdiction where the prosecution takes place and, 
hence, although a father may have deserted and 
failed to provide for his child in one state, if he 
thereafter comes to another state, he does so free 
of offense against its laws,^^ and he cannot become 
guilty merely by reason of the child’s entry into 
the latter state, without his knowledge or consent.^^ 

b. Nature of Abandonment 

(1) In general 

(2) Under circumstances of danger 


(1) In General 

As a general rule, the abandonment denounced by 
the statutes means an actual, willful, or voluntary sepa¬ 
ration from, or abandonment or desertion of, the child, 
with an intention wholly to abandon the child and en¬ 
tirely sever, as far as possible, the parental relation, al¬ 
though there Is authority that the word “abandon” ap¬ 
plies to the act of failing to supply the needs of the child, 
and not complete relinquishment of parental control. 

As a general rule, the abandonment denounced 
by the statutes means an actual,^® willful or volun- 
tary^o separation from, or abandonment or deser¬ 
tion of, the child, without just, lawful, or good 
cause,^i with an intention Wholly to abandon the 
child and entirely sever, as far as possible, the pa- 


Ky.—^Miller v. Commonwealth, 143 S. 
W.2d 854, 284 Ky. 70—Osborne v. 
Commonwealth, 43 S.W.2d 990, 241 
Ky. 846. 

Keb.—Altis V. State, 186 N.W. 524. 

107 Neb. 540. 

46 C.J. p 1349 notes 33, 34. 

Where father’s separation from 
child and failnre to supply child’s 
needs concur, offense of abandonment 
is complete.—^Archer v. State, 178 S. 
B. 921, 48 Ga,App. 854—Blackwell v. 
State, 172 S.E. 670, 48 Ga.App. 221 
-r-Curtls V. State, 172 S.B. 99, 48 Ga. 
App. 136—^Nunn v. State, 148 S.B. 
165, 39 GclApp. 643. 

Coinoiaence in time 
It is not necessary that the physi¬ 
cal act of leaving the child and the 
failure to provide shall coincide as to 
time.—^People v. Lewis, 116 N.T.S. 
893, 132 App.Div. 256, 23 N.T.Cr. 418. 

34. Mo.—State v. Earnest, App., 162 
S.W.2d 338—Miller v, Gerk, App., 
27 S.W.2d 444. 

Tex.—Wills V. State, 176 S.W.2d 676, 
146 Tex.Cr. 666—Morris v. State, 
161 S.W.2d 1090, 144 Tex.Cr. 228. 
46 C.J. p 1349 notes 22, 23. 

zro inherent distinction 

It has been stated that there is 
no inherent distinction between phys¬ 
ical abandonment and desertion of a 
child or children and actual failure 
to support, ’ and one might at the 
same time absent himself, thus phys- 
ic€Uly abandoning and. deserting his 
dependents, and also fail to support 
them, and he might without physical¬ 
ly absenting himself from his chil¬ 
dren fail to support them.—State v. 
Gipson, 159 P. 792, 92 Wash. 646. 
.ICu Mississippi 

(1) Under a statute making it a 
criminal offexise for a parent to de¬ 
sert or willfully neglect or refuse to 
provide for the support and mainte- 
:nance of his or her child, leaving the 


child in destitute or necessitous cir¬ 
cumstances, it has been stated that 
the state may prove either a de¬ 
sertion on the part of a parent, un¬ 
der the circumstances mentioned, or 
a willful neglect to provide for the 
support and maintenance of such 
child.—Clark v. State, 180 So. 602, 181 
Miss. 455. 

(2) On the other hand, it has been 
stated that the gist of the offense 
under the statute is nonsupport, but 
that to desert a child leaving it in 
destitute circumstances Implies its 
nonsupport.—^Horton v. State, 166 So. 
763. 175 Miss. 687. 

35. Mich.-r-People v. Coleman, 39 N. 

W.2d 201, 325 Mich. 618. 

Miss.—Clark v. State, 180 So. 602, 
181 Miss. 456. 

Mo.—State v. Earnest, App., 162 S. 
W.2d 338—Miller v. Gerk, App., 
27 S.W.2d 444. 

Pa.—Commonwealth ex rel. Stark v. 

Stark, 97 Pa.Super. 41. 

Old.—Hollingshead v. State, 146 P. 

2d 846, 78 Okl.Cr. 236. 

Tex.—Wills V. State, 176 S.W.2d 676, 
146 Tex.Or. 665—^Trees v. State, 162 
S.W.2d 861, 142 Te3^.Cr. 327. 

Va.—^Boaze v. Commonwealth, 183 S. 
E. 263, 165 Va. 786. 

46 C.J. p 1349 notes 22, 23, p 1361 
note 68. 

Abandonment or desertion is not 
necessary to constitute the offense of 
willfully neglecting the child, or of 
fs.lling to furnish the necessary food, 
clothing, and lodging. 

Mich.-People v. Coleman, 39 N.W. 

2d 201,. 326 Mich. 618. 

Miss.—Clark v. State, 180 So. 602, 181 
Miss. 456. 

Mo.—State v. Hartman, App., 269 S. 
W. 513. 

Pa.—Commonwealth ex reL Stark v. 

Stark, 97 Pa.Super. 41. 

Tex.-Trees v. State, 162 aw.2d 361, 
142 Tex.Cr. 327- 
46 C.J. P 1361 pote 72. . 
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as. V.S.—V. S. r. Johnson, D.C.Or., 
63 F.Supp. 615. 

46 C.J. p 1360 note 40. 

Residence of child within state as 
element of offense see supra § 91 c. 

37. La.—State v, Clark, 80 So. 678, 
144 La. 328. 

38. La.—State v. Clark, supra. . 

39. Ga.—Nelson v. State, 48 S.B.2d 
670, 77 Ga.App. 255. 

46 C.J. p 1349 note 33, p 1360 note 37. 

4a Tex.—^Morris v. State, 161 S.W. 
2d 1090, 144 Tex.Cr. 228—O’Brtant 
V. State, 21 S.W.2d 620, 113 Tex. 
Cr. 327—Davis v. State, 16 S.W.2d 
826, 112 Tex.Or. 325—^Ex parte 

Strong, 262 S.W. 767, 96 TexCr. 260 
—^Mercardo v. State, 218 S.W. 491, 
86 TexCr. 559. 

46 C.J. p 1349 note 33. 

Pather deprived of custody by di¬ 
vorce decree 

(1) Father did not desert children 
where custody of children had been 
taken from him by divorce decree. 
Ind.—^Manners v. State, 5 N.B.2d 800, 
210 Ind. 648. 

"Ky. —Osborne v. Commonwealth, 43 
S.W.2d 990, 241 Ky. 346. 

<2) This is especially true'if the 
taking of the children from the fa¬ 
ther by the judgment in the divorce 
case was not due*to any act or con¬ 
duct on his part such es to n^e 
him an unfit person to have the cus¬ 
tody of the child.—Osborne v. Com¬ 
monwealth, supra. 

Wife’s refusal to live with hus¬ 
band at his fath^’s homSf where that 
was best he could furnish, would 
prevent desertion being willful, cLs 
respects conviction for child deser- 
tlon.-^Davis v. State, 16 S.W.2d 826, 
.112 TexCr. 325. 

4L Ark.—^Dumbroskl v. State, 90 S. 
. . W.2d 973, 192 Ark. 263. 

Tex—^Morris v. State, 161 S.W. 2d 
.1090, 144 TexCr. 228. 
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rental relation and to throw off all obligations 
growing out of it^2 However, under a statute 
making it an offense for a person to abandon, or 
fail or refuse to maintain his or her child, it has 
been held that the word “abandon” applies to the 
act of failing to supply the needs of the child, and 
is not used to describe an act of complete relin¬ 
quishment of the right of parental control.^3 Al¬ 
though a parent lawfully leaves his child, if the 
child afterward becomes destitute and dependent 
and he then willfully fails to support it, it has been 
held that he is guilty of abandonment^^ The de¬ 
sertion may be committed by acts which compel the 
child to leave home,^5 as where the child is forced 
to leave to be safe from the father’s anticipated as¬ 
saults of which the child is justifiably apprehen¬ 
sive.^® 

Temporary absence or neglect. An abandonment 
is not committed by a mere temporary absence from 
a child,^7 or by a temporary neglect of parental 
duty.^® 

The breaking up of a home by mutual consent, 
whereby the wife takes possession of the home and 
chiW, does not, by itself, constitute an abandon-^' 
ment of his child by the kther,^® even though the 
wife had good cause for seeking a severance of the 
marital relation.®® 

. (2) Under Circumstances of Danger 

Under a statute making it an offense for a parent, or 
person In loco parentis, to expose a child, under a given 


age, with an intent wholly to abandon it, it has been held 
that the offense is committed by acts of physical exposure 
of the child, with an intent to abandon it, under cir¬ 
cumstances rendering It probable that the life or health 
of the child will be imperiled, or that it may be subjected 
to suffering or bodily harm. 

Some statutes make it a punishable offense for a 
parent, or person in loco parentis, to expose a child, 
under a given age, with an intent wholly to abandon 
it®i Under such a statute, it has been held that 
the offense is committed by acts of physical expo¬ 
sure of the child, with an intent to abandon it, un¬ 
der circumstances rendering it probable that the 
life or health of the child will be imperiled,®^ or 
that it may be subjected to suffering or bodily 
harm.®® The intent to abandon the child on the 
part of the person exposing it has no reference to 
the probability or improbability of relief to the 
child from other hands,®^ and is wholly independ¬ 
ent of, and does not necessarily imply, an intent to 
injure;®® but the exposure, and the intent to aban¬ 
don, must both concur to complete the offense,®® 
and the exposure must be such as, under the sur¬ 
rounding circumstances, may be reasonably appre¬ 
hended, will subject the child to the hazard of per¬ 
sonal injury.®^ If there is no reasonable ground 
to fear or apprehend that such injury might occur, 
the exposure required by the statute does not ex¬ 
ist®® 

Place of exposure. In construing a provision 
making it an offense to expose a child “in a street, 
field or other place, with the intent wholly to aban¬ 
don it,” it has been held that the doctrine of ejus- 


W.Va.—state v. Rector, 48 S.B.2d 
821, 180 W.Va. 316. 

46 ej. p 1349 note 33. 

"WlUfiiUy” and "witbout Justifloa- 
tion” as egtiivalent 
It has been held that the terms 
"without justification" and •‘willful¬ 
ly," as used in a statute punishing a 
parent who ••willfully or without 
justification" deserts a child, are 
eQuivalent .—IBx parte Strong, 252 S. 
W. 767, 96 Teac.Cr. 250. 

42. Ky.—^Brock v. Commonwealth, 
268 S.W. 315, 206 Ky. 621. 

46 O.J. P 1349 note 32. 

Besertion 

(1) There is a desertion when a fa¬ 
ther quits the society of his children 
and renounces the duties he owes 
th erOc 

La.—State v. Baker, 36 So. 703, 112 
La. 801. 

Minn.—State v. Clark, 182 N.W. 462, 
148 Minn. 389. 

(2) Desertion as element of crime 
of abandonment is a willful forsak¬ 
ing and desertion of the duties of 
parenthood. 

Qa.—Nelson v.' State, 48 S.B.2d 570, 


77 Oa.App. 265—^Bowling v. State, 
8 S.B.2d 697, 62 Ga.App. 640—Brock 
V. State, 187 S.B. 906, 64 GaApp. 
403—Cannon v. State, 185 S.B. 364, 
63 Ga.App. 264. 

■^Ahandoii” and ‘desert" distiiL- 
gnished 

As used in a statute making it a 
crime for a parent to desert a child 
and fail to support such child with 
intent wholly to abandon him, it has 
been stated that the words "desert" 
and ••abandon” evidently do not mean 
the same thing. There is a desertion 
when a father quits the society of 
his children and renounces the du¬ 
ties he owes them, and there is an 
abandonment when the desertion is 
accompanied by an intention entire¬ 
ly to forsake the child.—State v. 
Clark, 182 N.W. 452, 148 Minn. 389. 

43. Cal.—^People v. Stephens, 85 P. 
2d 487, 30 Cal.App.2d 67. 

44. Ky.—^Ragsdale v. Common¬ 

wealth, 243 •S.W. 1056, 195 Ky. 760. 

46 C.J. p 1360 note 44. 

45. Ga—^Nelson v. State, 48 S.B.2d 
670, 77 GaApp. 256. 

46 C.J. p 1350 note 36. 
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46. Ga—Nelson v. State, supra 

47. Pa—Commonwealth v. Cunningw 
ham, 156 A. 551, 102 PaSuper. 104. 

46 C.J. p 1350 note 38. 

48. Mo.—State v. Davis, 70 Mo. 467. 

49. Mo.—State v. Neuroth, App., 181 
S.W. 1061. 

60. Mo.—State v. Neuroth, supra 

51. Mo.—State v. Eckhardt, 13$ B^Wx 
321, 232 Mo. 49. 

46 C.J. p 1350 note 51. 

52. Mo.—State v. Eckhardt. supra 

46 C.J. p 1350 note 52. 

63. N.T.—People v. Lewis, 116 N.Y, 
S. 893, 132 App.Div, 266, 23 N.T.Cr, 
413. 

5A Mich.—Shannon v. People, & 
Mich. 71. 

55. Mich.—Shannon v. People, supra 

56. Mich.—Shannon v. People, supra 

67. Mich.—Shannon v. People, su-* 
pra 

46 C.J. p 1351 note 67. 

6 a N.Y,—^People v; Joyce, 98 N.Y.S, 
863, 112 App.Div. 717, affirmed 81 
N.B. 1171, 189 N.Y. 518. 

46 C.J. p 1351 note 58. 
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dem generis does not apply,and the phrase '‘oth¬ 
er place” will not be limited in its meaning to 
places like a street or field.®® 

At common law the exposure of a child, with in¬ 
tent to abandon, is no offense, unless injury to the 
child actually ensues, and the crime is measured by 
the event; in other words, the common law pun¬ 
ishes only the injury, not the exposure to, or haz¬ 
ard of, the injury.®! 

c. Nature of Nonsnpport 

(1) In general 

(2) Requisites of support 

(3) Notice or demand 

(1) In General 

The failure or refusal to provide for a chiid de¬ 
nounced by the statutes must be with criminal intent, 
vriiifui, and without Just, lawful, or good cause. 

The failure or refusal to provide for a child de¬ 
nounced by the statutes, ei^er as a separate of¬ 


fense or as an element of the offense of abandon¬ 
ment, must be with criminal intent,®^ willful,®® and 
without just, lawful, or good cause. ®4 A mere 
failure to provide support on one day or another 
day is not an offense under these statutes;®® it is 
the failure to provide for a substantial length of 
time, without legal excuse, which constitutes the 
offense.®® Under some statutes the child must be 
in destitute or necessitous circumstances, as dis¬ 
cussed infra subdivision d of this section, and the 
parent must know, or have reason to know, of such 
condition.®7 These statutes cannot be extended 
by implication to include every case where a parent 
fails to support his children;®® and there is no in¬ 
flexible rule to govern all cases, but in a large 
measure each must depend on the facts as they 
exist®® Although there is authority to the con¬ 
trary,7® it has been held that a father cannot be 
convicted of willful neglect or refusal to provide 
for the support of his children where his wife, with¬ 
out reasonable excuse, keeps them away from 
him.7! 


59. Ho.—State v. Bckhardt, 13$ S. 
W. 321, 232 Mo. 43. 

60. Mo.—State v. Bckhardt, supra. 

46 aJ. p 1351 note 60. 

81. Mich.—Shannon v. People, 6 
Mich. 71. 

<62. Mo.—State v. Ball, App., 167 S. 
W.2d 262, motion overruled 168 S. 
W.2d 182. 

46 C.X p 1361 note 64. 

€3. Cal.—^People v. Norton, 117 P.2d 
402, 47 Cal.App.2d 139. 

Miss.—Clark v. State, 180 So. 602, 
181 Miss. 466—Page v. State, 133 
So. 216, 160 Miss. 300. 

Mo.—State v. Ball, App., 167 S.W.2d 
262, motion overruled 158 S.W.2d 
182—Miller v. Gerk, App., 27 S.W. 
2d 444. 

Ohio.—-Wintrode v. Connors, 36 N.B. 

2d 1018, 67 Ohio App. 106. 

Okl.—Hollingshead v. State, 146 P. 
2d 846, 78 Okl.Cr. 236—Williams v. 
State, 71 P.2d 496, 62 Okl.Cr. 298— 
Dyer v. State, 52 P.2d 1080, 68 Okl. 
Cr. 317. 

Tex.—Glazener v. State, 36 S.W.2d 
762, 117 Tex.Cr. 606—O’Brlant v. 
State, 21 S.W.2d 620, 113 Tex.Cr. 
327—Sackhiem v. State, 244 S.W. 
377, 92 Tex.Cr. 437. 

W.Va.—State v. Hector, 48 S.B.2d 
821, 130 W.Va. 316. 

Wis.-Zitlow V. State, 262 N.W. 368, 
213 Wis. 493. 

46 C.J. p 1349 note 34, p 1351 notes 
63, 65. 

SCeasiag of <«willfiil” 

(1) The word ‘‘willful,** as used in 
such statute, means with malice and 
evil intent.—^Moore v. Moore, Tex. 
Civ.App., 142 S.W.2d 270—Hardin v. 
State, 61 S.W.2d 1002, 124 Tex.Cr. 
.237—Glazener v. State, 36 S.W.2d 


752, 117 Tex.Cr. 606—^Mercardo v. 
State, 218 S.W. 491, 86 Tex.Cr. 569, 
8 A.L.R. 1312. 

(2) More than that, it implies a set 
purpose and design. 

CaL—^People v. Swiggy, 232 P. 174, 
69 CalJVpp. 674. 

Tex.—^Moore v. Moore, supra—^Hardin 

V. State, supra—Glazener v. State, 
supra—^Mercardo v. State, supra. 

(3) As otherwise expressed, “will- 
fur* neglect or refusal to support 
children means neglect or refusal 
with stubborn purpose and without 
Justifiable excuse.—^Page v. State, 133 
So. 216, 160 Miss. 300. 

64. Ark.—Dumbroski v. State, 90 S. 

W. 2d 973, 192 Ark. 263. 

Cal.—People v. Norton, 117 P.2d 402, 
47 Cal.App.2d 139. 

Iowa.—rState v. Anderson, 228 N.W. 
363, 209 Iowa 610, 67 A.L.R. 1366— 
State V. Sayre, 222 N.W. 20, 206 
Iowa 1334. 

La.—State v. Viering, 174 So. 641, 187 
La. 332. 

Miss.—^Page v. State, 133 So. 216, 160 
Miss. 300. 

Mo.—MUler v. Gerk, App., 27 S.W.2d 
444. 

Okl.—Hollingshead v. State, 146 P.2d 
846, 146 OkLCr. 236. 

Or.^tate v. Francis, 269 P. 878, 126 
Or. 253. 

TSx.—Sackhiem v. State, 244 S.W. 

877, 92 Tex.Cr. 437, 24 A.L.R. 1072. 
W.Va.—State v. Rector, 43 S.B.2d 
821, 130 W.Va. 316. 

46 C.J. p 1351 note 66. 

**Ch>od cause,” means substantial 
or legal cause, as distinguished from 
assumed or imaginary pretense. 
Iowa.—State v. Anderson, 228 N.W, 
363, 209 Iowa 610, 67 A.L.R. 1366— 
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state T. Sayre, 222 N.W. 20, 206 
Iowa 1334. 

Okl.—Dyer v. State, 62 P.2d 1080, 68 
OkLCr. 317. 

The expressions "just cause” and 
"suiBoieut caxue,” as used in such 
statute, mean legal cause or lawful 
cause; and, hence, a failure to sup¬ 
port a child is without “Just and suf¬ 
ficient cause,*’ unless such failure can 
be said to be the result of a legal or 
lawful cause.—State v. Langford, 176 
P. 197, 90 Or. 261. 

Disagreement between Jiusband 
and wife at husband’s parents* home 
was not sufficient to constitute “good 
cause** for husband’s continued fail¬ 
ure to support child.—State v. An¬ 
derson, 228 N.W, 353, 209 Iowa 610y 
67 A.L.R. 1366. 

65. CaL—^People v. Wallach, 217 P. 
81, 62 CaI.App. 386. 

66. Cal.—^People v. Wallach, supra. 

67. Colo.—^Laws v. People, 161 P, 
433, 59 Colo. 662. 

68. Mo.—State v. Reims, 263 S.W. 
420, 212 Mo.App. 221. 

46 C.J. p 1361 note 69. 

69. HL—People V. Waddell, 247 DL 
App. 266. 

46 C.J. p 1361 note 70. 

Jnst cause 

Court must determine in each case 
by particul^ facts therein whether 
failure or refusal of~ defendant to 
support minor children was. without 
Just cause.—State v. Viering, 174 So. 
641, 187 La. 332. 

70. Minn.—State v. Washnesky, 246 
N.W. 366, 187 Minn. 643. 

TL HI.—People v. Waddell, 247 HL 
App. 265. 
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Failure io obey court order for support Under 
a statute so providing, willful failure, without law¬ 
ful excuse, to make payments required by court or¬ 
der toward the support of a minor constitutes a 
criminal offenseJ^ 

(2) Requisites of Support 

(a) In general 

(b) Protection of life and health 
(a) In General 

Whether the parent has failed to provide the requi* 
site support for the child depends on the terms of the 
statute defining the offense. 

Whether a parent has failed to provide the req¬ 
uisite support for the child depends on the terms of 
the statute defining the offense.^^ Some statutes 
enjoin the failure or refusal to furnish necessary 
food, clothing, shelter, or medical attendance.^^ The 
rule of expressio unius est exclusio alterius has 
been held to apply to such a statute,and it is not 
a violation of such statute for a parent to refuse 
to educate his minor child.^® Other statutes enjoin 
failure or refusal to provide for the ^'support” or 
‘‘maintenance” of the child,which is construed as 
meaning such necessaries as the law deems essen¬ 
tial to health, comfort, welfare, and normal liv¬ 
ing of human beings according to present standards 
of civilization,^^ including suitable food, clothing, 


shelter, medical attendance,^^ and means of educa¬ 
tion.®® Within the limits imposed by the statute, 
what such necessaries are in kind and amount is to 
be determined in each case by the means, ability, so¬ 
cial position, and circumstances of the parent and 
child.®^ It has been held that a necessary article is 
one which the child actually needs at the time,®^ 
and that it is not enough to show that the article is 
per se classed as necessary, such as food and cloth¬ 
ing.®® Accordingly, as discussed infra § 93 b, it 
has been held that the fact that the child’s needs 
are being supplied by sources or persons other than 
the accused parent constitutes a defense. 

Partial failure to support It is not necessary in 
order to constitute the offense of willful neglect or 
failure to support that the parent shall wholly fail 
to provide support for the child ;®4 since, even 
though some support has been furnished, the of¬ 
fense is committed if the parent, without a lawful 
excuse therefor, has failed to provide adequate sup¬ 
port.®® 

Unborn child. In the case of an unborn child, 
where the statute applies to unborn children, as dis¬ 
cussed supra § 91 c, it has been held to contemplate 
indirect necessities, or those which are to be fur¬ 
nished through the mother.®® Where nothing at all 
in the way of food, clothing, or shelter is furnished 
by the father to the expectant mother, a breach of 
duty to provide for an imbom child is shown.®^ In 


Va.—^Butler v. Commonwealth, 110 S. 
SI 868, 132 Va. 609, 23 A.L.H. 861. 
A mail lias a right to maintain Ills 
children in his own home, and can¬ 
not be compelled, against his will, 
to do so elsewhere, unless he had re¬ 
fused or failed to provide for them 
where he lives. 

Ill.—People V. Waddell, 247 HLApp. 
255. 

Va.—^Butler v. Commonwealth, 110 S. 
S. 868, 132 Va. 609. 

72. Statute held not repealed 

N.T.—^People v. Rogers, 288 N.Y.S. 

900, 248 App.Div, 141. 

Discretion of enforcement officers 
Whether orders for maintenance of 
children shall be enforced by pro¬ 
ceedings in domestic relations court 
or criminal prosecution in court of 
competent jurisdiction rests in sound 
discretion of those charged with en¬ 
forcement of such branch of law.—^ 
People y. IJogers, supra. 

73. ’ HL—People v. Booth, 61 N.S.2d 
3*70, 390 IIU 330. 

Duty and liability as to. support and 
. education in general see supz^ § 

. VA ■ Arlt,—RedewiU y. Superior Court 
of Maricopa County, 23 P.2d 475,( 


43 Ariz. 68—^Branham v. State, 263 
P. 1, 33 Ariz. 170. 

Ind.—^Hummel v. State, 126 N.B. 444, 
73 Ind.App. 12. 

Mo.—State v. RUssell, App., 102 S.W. 
2d 727. 

^Shelter’’ within the meaning of 
such a statute means a home with 
proper environment as well as pro¬ 
tection from the weather.—^Hummel 
V. State, 126 N.E. 444, 73 Ind.App. 
12 . 

75- Ariz.—Redewill v. Superior Court 
of Maricopa County, 29 P.2d 475, 43 
Ariz. 68. 

75. Ariz.—^Redewill v. Superior Court 
of. Maricopa County, supra. 

.77- Cpnn.—State v, Morcm, 121 A. 

277, 99 Conn. 115, 36 A.L.R. 862. 
Elan.—State v. Waller, 136 P. 215, 90 
EAn. 829, 49 Ii.RAu,N.S., 588. 

78. Conn.—State v. Moran, 121 A. 
277, 99 Conn., 115, 36 AfL-R. 862. 

Kan.—State v. Waller,. 136 P.- 215, 
90 Kan. 829, 49 l 4 .B.A.,N.S.,. 588. 

79. Conn.—State v. Moran, 121 A. 
277, 99 Conn. 115, 36 .A.L..R. 862. 

Kan.—State v. Waller, 136 P. 216, 90 
Kan. 829, 49 KRJL,N.S., 588. 

30. Khn.^—State V. Waller, supra. ‘ 
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81- Conn.T-State v. Moran, 121 A. 

277, 99 Conn. 115, 36 A.L 1 .R. 862. 

46 CJ. p 1351 note 77. 

82. Cal.—People v. Clarke, 201 P* 
465, 51 Cal.App. 469. 

Mo.—State v. Thornton, 134 S.W. 519,. 

232 Mo. 298, 32 L..R.A.,N.S., 841. 
Mo.—State v. Ball. App., 157 S.W.2d 
262, motion overruled 158 S.W.2d 
182—State v. Russell, App., 102 S.. 
W.2d 727—State v. Vogel, App.; 51 
S.W.2d 123. 

46 C.J. P 1354 note 17. 

83. Mo.—State v. Thornton, 134 S.W. 
619, 232 Mo. 298, 32 L.R..A, N.S.,- 
841—State V. Russell, App., 102 S.- 
W.2d 727. 

8A Okl.—^Edwards v. State, 187 P.2d 
, 248, 85 Okl.Cr. 286—Cowley v. 

State, 88 P.2d 914, 65 Okl.Cr. 479— 
Dyer v. State, 52 P.2d 1080, 68 Okl. 
Cr. 317. 

Or.—State v. Langford, 176 P. 197, 90 
Or. 26L 

85. Ark.—Dempsey v. State, 157 S. 
W. 734, 108 Ark. 76. 

46 C.J. p 1352 note 80. 

86. Cal.—^People v. Slanes, 26 P.2d 
487, 134 C^.App. 366-^People v.. 
Tates, 298 P. 961, 114 OalJlpp.,. 
Supp., 782. ' 

87. Call—^People v. Yates, supriu 
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the case of a failure to furnish medical attendance 
or other remedial care, it is essential to show that 
the child, as distinguished from the mother, will be 
adversely and substantially affected by the lack of 
.them.88 

(b) Protection of Life and Health 

Under statutes denouncing the failure or refusal to 
provide for a child, It has been held that It Is not neces¬ 
sary that the neglect or refusal to provide necessaries 
should actually endanger the child's life, or permanently 
Injure Its health. 

Under statutes denouncing the failure or refusal 
to provide for a child either as a separate offense 
or as an element of abandonment, as discussed su¬ 
pra subdivision a of this section, in the absence of 
statutory language compelling a different conclu¬ 
sion,^^ it has been held that it is not necessary that 
the neglect or refusal to provide necessaries should 
actually endanger the child's life,^® or permanently 
injure its health but a parent may be held crim¬ 
inally responsible for such offense if he willfully 
neglects or fails to furnish such food, clothing, shel¬ 
ter, or care as is reasonably necessary to the pres- 
•ervation of the .life or health of the child,®2 as 
where He willfully neglects or refuses to furnish it 
with necessary medical attendance and in such 
•case opposition to medical treatment because of 
conscientious religious belief is no excuse.®^ 

(3) Notice or Demand 

As a general rule, It Is not necessary, In order to 
•convict a father of willful failure to provide for his child. 


§ 92 

to show that he had been notified of the child’s need, or 
that a demand or request be made for such support and 
maintenance. 

As a general rule, a father is bound to know 
when his child is in need of food, clothing, care, 
and support,^5 and it is not necessary, in order to 
convict him of a willful failure to provide therefor, 
to show that he had been notified of the child's 
need,96 or that a demand or request be made for 
such support and maintenance.97 However, the rule 
is not inflexible, and under some circumstances, at 
least, a father should not be held criminally re¬ 
sponsible without a demand.98 in order to sustain 
a conviction, it has been held that it must appear 
that the father had knowledge of the birth of the 
child99 

d. Destitation of OhiM 

Where the destitute, Indigent, or necessitous condi¬ 
tion of the child Js an element of the offense of abandon¬ 
ment or desertion or willful neglect or refusal to support, 
it has been variously stated or held that It must appear 
that the child Is without those things essential to Its 
health, care, and education; that the child is in actual 
need of necessary food, clothing, or lodging; or that it 
is left In extreme want or without means of securing the 
reasonable necessities of life. 

Under some statutes, it is not necessary, in or¬ 
der to sustain a conviction, to show that the child 
is, or is in danger of becoming, a public charge by 
reason of the neglect or refusal of accused to sup¬ 
port the child.^ Under other statutes, however, the 
destitute, indigent, or necessitous condition of the 
child is an element of the offense of abandonment 
or desertion,^ or willful neglect or refusal to sup- 


38. CaJ.—^People v. Yates, supra. 

39- Mo.—State v. Shouse, 185 S,W. 

1064, 268 Mo. 199.. 

46 C.J. p 1362 note 84 [aj (2). 
Xnfant left in mpther’s custody 
A statute providingr for the punish¬ 
ment of a parent who willfully de¬ 
serts his child **in a manner showing 
a reckless disregard to life and 
health, and with the intention wholly 
to abandon it" does not authorize the 
punishment of a father who leaves 
his child, less than one year old. In 
the custody and care of its mother, 
although he fails to provide for the 
child’s support.—^Richie v. Common¬ 
wealth, 64 S.W. 979, 23 Ky.L. 1237. 

SO. Mo.—State v. Belms, 258 S.W. 
420, 212 Mo.App. 221. 

91. Mo.—State v. Beims, supra. 

46 C.J. p 1352 note 84 [a] (1). 

92. Okl.—rWashington v. State, 209 
P. 967, 22 Okl.Cr. 69- 

46 aJ. p 1362 note 86. 

^ Tex.—^Mitchell v. Davis, Civ. 

App., 205 S.W.2d 812, error refused. 
46 C.J. p 1352 note 86. I 


94. Tex.—^Mitchell v. Davis, supra. 

46 C.J. p 1362 note 87. 

95. Cal.—Corpus Juris cited in Peo¬ 
ple V. Yates, 298 P. 961, 964, 114 
Cal.App., Supp., 782. 

Ohio.—Elem v. State, 5 Ohio App, 12, 
24 Ohio Cir.Ct,N.S., 296, 26 Ohio 
Clr.Dec. 876. 

96. Cal.—Corpus Jtiris oited ik Peo¬ 
ple V. Yates, 298 P. 961, 964, 114 
Cal.App., Supp., *782, 

46 C.J. p 1352 note 89. 

97. CIeJ. —Csrpns Juris cited in Peo- 
ple V. Yates, 298 P. 961, 964, 114 
Cal.App., Supp., 782. 

46 C.J. p 1352 note 90. 

98. HL—^People v. House, 269 HI. 
App. 27—People V. Waddell, 247 IlL 
App. 255. 

99. Ky,—Clark v. Commonwealth, 90 
S.W.2d 998, 262 Ky. 576. 

1., Conn.—State v. Moran, 121 A. 
277, 99 Conn. 116, 86 A.D.R. 862, 

a. Wyo.—State v. Haworth, 208 P; 
2d 279. 

In Ceorgia 

(1) Prior to 1907, an essential ele- i 
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ment of the crime of abandonment of 
minor children was leaving them in 
a "dependent and destitute" condi¬ 
tion,—Williams V. State, 55 S.B. 480, 
126 Ga. 637—46 C,J. p 1352 note 91 
[aJ (2). 

(2) Under a statutory ^endment, 
adopted in 1907, destitution was 
eliminated as an essential element of 
the offense.—Goffe v. State, 80 S.E. 
619, 14 Ga.App. 276—46 aj. p 1362 
note 91 [a] (1). 

(3) However, "dependency" or 
leaving the child in a "dependent 
condition" remains an essential ele¬ 
ment of the offense of abandonment 
of a minor child.—^Nelson v. State, 
48 S.E.2d 570, 77 Ga-App. 256—Bowl¬ 
ing v. State, 8 S.E.2d 697, 62 GaJlpp. 
640—^Brock v. State, 187 S.E. 906, 64 
Ga.App, 403—Cannon v. State, 186 3. 
E. 364, s. 53 Ga.App, 264—Phelps v. 
State, 72 S.E. 524, 10 Ga.App. 41—4$ 
C.J. P 1362 note 91 [a] (1). 

(4) Pailure to furnish sufficient 
food and clothing for the needs ot 
childiren constitutes "dei^^dency'^ or 
leaving children in a dependent con* 
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port,3 or abandonment or desertion and failure to 
make provision for care of the child> Where this 
element is an essential part of the offense, it has 
been variously stated or held that it must appear 
that the child is without those things essential to 
its health, care, and education that the child is 
in actual need of necessary food, clothing, or lodg¬ 
ing or that it is left in extreme want or without 
means of securing the reasonable necessities of 
life 7 It is not necessary that the child shall be ab¬ 
solutely unhoused, unclothed, and actually starv- 
ing.8 It has been held that a father may not be 
convicted of leaving his children in a destitute or 
indigent condition if he leaves them in the cus¬ 
tody of the mother and she has property or income 


sufficient to support them in the manner required 
by statute,^ or the children have property or in¬ 
come sufficient to provide such support.^® Indeed, 
some authorities have stated the rule more broadly 
and bar conviction of the father if the wants of 
the children are provided by others.^l However, a 
distinction has been noted between support by the 
mother and support by other relative or strangers, 
and it has been held that the leaving of a child at 
the mercy of the public by a father constitutes a 
criminal offense, although charitably inclined rela¬ 
tives or strangers may actually support the child.^^ 
As otherwise expressed, the destitute condition of 
the child is not removed because private or public 
charity intervenes to save the child from nakedness. 


dition within the statute.—^Nelson v. 
State, supra. 

Ih Texas 

<1> Under a statute making it a 
criminal offense tor a parent will¬ 
fully to desert, neglect, or refuse to 
provide for the support of children 
under a certain age in destitute or 
necessitous circumstances, it has 
been held that proof of destitute or 
necessitous circumstances is indis¬ 
pensably necessary.—0*Brlant v. 
State, 21 S.W.2d 620, 113 Tex.Cr. 327 
—Gostick V. State, 8 S.W.2d 167, 110 
Tex.Cr. 282, 

(2) However, in a later case, with¬ 
out referring to the specific statute 
under which a prosecution for child 
desertion . was brought, the court 
stated that, 'binder the statutes of 
this State it Is not necessary that it 
be alleged or proved that the minor 
children, in a case like this, be 
shown to be In destitute or neces¬ 
sitous circumstances.”—Turner v. 
State, 97 S.W.2d 950, 131 Tex.Cr. 324, 

8. ni.— People V. Booth, 61 N.R2d 
370, 390 ni. 330—People v. Wad¬ 
dell, 247 m.App. 265. 

Iowa.—State v. Anderson, 228 N.W. 

363, 209 Iowa 510, 67 A.L..R. 1866. 
Miss.—^Ladner v. State, 146 So. 888, 
166 Miss. 140—^Moorman v. State, 
93 So. 368, 129 Miss. 864. 

Mo.—State v, Barcikowsky, App., 143 
S.W.2d 841—State v, Russell, App., 
102 S.W.2d 727. 

Tex.—0*Briant v. State, 21 S.W.2d 
520, 113 Tex.Cr. 327. 

W.Va.—^State v. Rector. 43 S.B.2d 
821, 130 W.Va. 316. 

Wyo,—State v. Haworth, 208 P.2d 
279. 

46 C.J. p 1352 note 92. 

^^Withholding means of support” 
from dependents, made a felony by 
statute, presupposes existence or 
ability to obtain means of support 
);>y accused, and need by alleged de¬ 
pendents ^om whom support is 
withheld.—Ployd v. State, 165 So. 
794, 116 Fla. 625—^McBrayer v. State, 


160 So. 736, 112 Fla. 415—Stedman v. 
State. 86 So. 428, 80 Fla. 547. 

4. Ky.—^Brinson v. Commonwealth, 
210 S.W.2d 936, 307 Ky. 291—Mil¬ 
ler V. Commonwealth, 143 S.W.2d 
864, 284 Ky.. 70—Cox v. Common¬ 
wealth, 132 S.W.2d 739, 280 Ky. 94, 
131 A.L 1 .R. 478—Gee v. Common¬ 
wealth, 94 S.W.2d 17, 263 Ky. 808— 
Clark V. Commonwealth, 90 S.W.2d 
998, 262 Ky. 676—Webb v. Com¬ 
monwealth, 86 S.W.2d 14, 237 Ky. 
141—^liincks V. Commonwealth, 10 
S.W.2d 1112, 226 Ky. 370. 

Child becoming destitute after aban¬ 
donment 

Under a statute making it a crim¬ 
inal offense for a parent to desert or 
abandon a child, leaving it In desti¬ 
tute or indigent circumstances, and 
without making proper provision for 
the care of the child, although the 
child, when deserted, may be prop¬ 
erly provided for, if thereafter It 
becomes indigent and destitute, it 
is the duty of the parent to provide 
for it, and failure to do so is a plain 
violation of the statute.—^Miller v. 
Commonwealth, 9 S.W.2d 706, 225 Ky. 
676. I 

5. m.—People V. Booth, 61 N.K.2d 
370, 890 HI. 330. 

Other means of support as defense 
see infra § 93 b. 

e. Del.—Honaghy v. State, 100 A. 
696, 29 Del. 467. 

46 cur. p 1363 note 93, p 1354 note 
17. 

7- Iowa.—State v. Sayre, 222 N.W. 

20, 206 Iowa 1834. 

46 C.Jr. p 1363 note 94. 

FatheTf who had deposited in bai^ 
to credit of children a sum, available 
to them, sufficient in amount, if prop¬ 
erly expended, to take care of the 
needs of the children for some 
months could not be convicted of 
neglecting to provide for their sup¬ 
port, leaving them in destitute and 
necessitous circumstances.—^Ladner 
v. State, 146 So. 888, 165 Miss. 140. 
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[ 8. Iowa.—State v. Sa 3 rre, 222 N.W. 

20, 206 Iowa 1334. 

46 C.J. p 1353 note 95. 

9, Ky.—Cox V. Commonwealth, 182 
S.W.2d 739, 280 Ky. 94, 131 A.L.R. 
478—Gee v. Commonwealth, 94 S. 
W.2d 17, 263 Ky. 808—Black v. 
Commonwealth, 82 S.W.2d 321, 269 
Ky. 169—^Webb v. Commonwealth, 
35 S.W.2d 14, 237 Ky. 141. 

N.T.—People v. Smith, 160 N.T.S. 

731, 88 Misc. 136, 32 N.T.Cr. 300. 

46 C.J. p 1353 note 97 [a] (2). 
XTature and amount of ontslda aid 
Pact that the mother had received 
outside aid in addition to her own 
earnings in caring for children did 
not warrant conviction for deserting 
children, leaving them in destitute 
or indigent circumstances where 
there was no showing of amount or 
nature of assistance received, and 
mother testified that she had fur-r 
nlshed children suitable clothes and 
support from her own earnings.— 
Cox V. Commonwealth, 132 S.W.2d 
739, 280 Ky. 94, 181 A.L.R. 478. 
la Ky.—Webb v. Commonwealth, 35 
S.W.2d 14, 287 Ky. 141. 

11. Ga.—^Mays v. State, 61 S.B. 603, 
128 Ga. 607. 

46 C.J. p 1352 note 91 W (3). p 1363 
note 97. 

IS- Ky.—Webb v. Commonwealth, 
35 S.W.2d 14, 237 Ky. 141. 

13. Del.—State v. Nelson, 114 A. 863, 
1 W.W.Harr. 436—Donaghy v. 
State, 100 A. 696, 6 Boyce 467. 

Ky.—^Black v. Commonwealth, 82 S. 
W.2d 821, 269 Ky. 169—Webb v. 
Commonwealth, 86 S.W.2d 14, 237 
Ky. 141. 

Child destitute as far as parent is 
oonoemed 

The parent's liability under the 
statute exists when, as far as any¬ 
thing he has done, the child would 
have starved, become naked or home¬ 
less, since in such case the child is 
in destitute and necessitous circum¬ 
stances.—^Donaghy v. State, 100 A. 
696, 6 Boyce, Del., 467. 
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the ravages of physical elements, or starvation 
and this is true, even if the private charity is ad¬ 
ministered by relatives or near friends.^5 

Terms compared. The terms ‘‘destitute” and “ne¬ 
cessitous,” as used in some of these statutes, are 
equivalent but the terms “dependent” and “des¬ 
titute” are not^^ 

e. Ability of Parent 

In order to convict a parent of failing, neglecting, or 
refusing to support his minor children, wliifuliy or with- 
out good cause, it must appear that the parent had either 
the physical or financial ability to furnish such support 
and neglected or refused to do so. 

In order to convict a parent of failing, neglect¬ 
ing, or refusing to support his minor children, will¬ 
fully or without good cause, it must appear that the 
parent had either the physical or financial ability 
to furnish such support and neglected or refused to 
do so;^^ and, therefore, where a parent, without 
fault on his part, is physically or financially unable 
to support his minor child, such inability furnishes 
a lawful excuse for his failure or neglect, and he 
cannot be charged with willful failure or neglect in 
that respect,!^ especially where he continues to re¬ 
side in the home provided for himself and family.^o 
This rule applies, even tiiough by reason of his in- 

14. Iowa.—State v. Anderson, 228 N. 

W, 353, 209 Iowa 610, 67 A.L.R. 

1366—State v. Sayre, 222 N.W. 20. 

206 Iowa 1334—State v. Herringr. 

206 N.W. 861, 200 Iowa 1106. 

15. Iowa.—State v. Anderson, 228 
N.W. 353, 209 Iowa 610, 67 AL.R. 

1366—State v. Sayre, 222 N.W. 20, 

206 Iowa 1334—State v. Herring:, 

206 N.W. 861, 200 Iowa 1106. 

18. Ill.—^People V, Booth, 61 N.B.2d 
370, 390 Ill. 330. 

46 C.J. p 1363 note 1. 

17. GkL—Crow V. State, 22 S.EL 948, 

96 Ga. 297. 

46 GJ. p 1368 note 2. 

18. Fla.—^Ployd v. State, 156 So. 794, 

115 Fla. 626—^McBrayer v. State, 

150 So. 73$, 112 Fla. 415. 

46 C.J. p 1353 note 3. 

Fifty dollars per snontli 
Accused could not excuse himself 
from failure to furnish necessary 
food, clothing: and medical care for 
his minor child on grroiind of Inabil¬ 
ity to pay, where he was receiving: 
at least fifty dollars per month.— 

People V. Norton, 117 P.2d 402, 47 
Cal.App.2d 139. 

19. Ky.—Cox V. Commonwealth, 182 
S.W.2d 739, 280 Ky. 94, 131 AL.R. 

478—^Black V. Commonwealth, 82 
S.W.2d 321, 269 Ky. 169—Webb v. 

Commonwealth, 86 S.W.2d 14, 237 
Ky. 141. . 

La.—State v. Vierlng:, 174 So. 641, | 

187 La. 332. 


ability the parent fails to comply with an order of 
court directing him to support the child.2i A crim¬ 
inal intent, however, sufi5cient for a conviction ex¬ 
ists where the parent intentionally brings about or 
aids in bringing about his inability to provide such 
support.22 

Inability to work or secure employment. A fa¬ 
ther’s financial inability will furnish a lawful ex¬ 
cuse for his failure to support his child, where it 
arises from his physical inability to work,25 or in¬ 
ability to secure legitimate employments^ How¬ 
ever, such excuse is available only where it is as¬ 
serted in good faith,25 and, it has been stated that 
one suffering an infirmity affecting his ability to 
work must use every reasonable effort to be cured 
before he can avail himself of the infirmity as an 
excuse for his inability to support his children.^® 
It is clear that the excuse of physical inability to 
work does not apply after such physical inability 
has been removed, 27 and, if a parent is physically 
able to work, he must exercise reasonable diligence 
to procure employment^® He must seek such em¬ 
ployment as he can procure,2® although it is dif¬ 
ferent from his usual occupation,®^ and under less 
favorable conditions.®^ However, a nonsupport 
statute cannot be made an instrumentality for en- 

478—Webb v. Commonwealth, 36 
S.W.2d 14, 237 Ky. 141. 

La.—State v. Vieringr, 174 So. 641, 
187 La. 832. 

Wash.—State v. Tucker, 275 P. 668, 
151 Wash. 218. 

Wyo.—Corpus Juris quoted ia State 
V. Haworth, 208 P.2d 279, 287. 

4$ C.J. p 1353 note 8. 

24. Cal.—^People v. Caaerl, 18 P.2d 
389, 129 Cal.App. 88. 

Wis.—ZItlow V. State, 262 N.W. 368, 
218 Wis. 493. 

26. Ky.—^Brinson v. Commonwealth, 
210 S.W.2d 936, 307 Ky. 291. 

28. La.—State v. Vierinff, 174 So. 
641, 187 La. 332. 

27. ni.—People V. Miller, 226 HI. 
App. 150. 

28. One who exercises seasonable 
diligreaoe to procure employment but 
is unsuccessful througrh no fault of 
his own, and who is without property 
or means of supporting- children, is 
not guilty of willful nonsupport— 
People V. Caseri, 18 P.2d 389, 129 Cal. 
App. 88. 

29- Bel.—State v. Nelson, 114 A. 863, 
31 Bel. 436. 

Mass.—Conunonwealth v. Pouliot, 
198 N.m 25$, 292 Mass. 229. 

30. Bel.—^State v. Nelson, 114 A. 
863, 31 Bel. 436. 

31. Bight to recover for injuries 
Fact that ^ployment by city by 

means of which father could provide 


Mo.—State v. Ball. App., 167 S.W.2d 
262, motion overruled 168 S,W.2d 
182—State v. Mestemacher, App., 

64 S.W.2d 130—State v. Vogel, 
App., 51 S.W.2d 123. 

Okl.—Cowley v. State, 88 P.2d 914, 

65 Okl.Cr. 479—Williams v. State, 
71 P.2d 496, 62 OkLCr. 298—Byer 
V, State. 52 P.2d 1080, 68 Okl.Cr. 
317. 

Wash.—State v. Tucker, 275 P. 668, 
151 Wash. 218. 

Wyo.—Corpus Juris guoted In State 
V. Haworth, 208 P.2d 279, 287. 

46 C.J. p 1363 note 4. 

Xrftok of oriTntnal intent 

Failure to provide involves no 
criminal intent if accused is unable 
to provide, for reasons beyond his 
control.—State v. Ball, Mo.App., 157 
S.W.2d 262, motion overruled 158 S. 
W.2d 182—State v. Mestemacher, Mo. 
App., 64 S.W.2d 130—State v. Vogel, 
MoJLpp., 51 S.W.2d 123—State v. 
Hobbs, 291 S.W. 184, 220 MoJlpp. 632 
—State V. GUligan, MoA.pp., 287 S. 
W. 779. 

80. Ky.—Brock v. Commonwealth, 
268 S.W. 316, 206 Kv. 621. 

21. Cal.—^In re McCandless, 119 P. 
199, 17 Cal.App. 222. 

22. Mo.—State v. Mestemacher, 
App., 64 S.W.2d 130—State v. Vo¬ 
gel, App., 61 S.W.2d 123. 

46 C.J. p 1353 note 7. 

23. Ky.—Cox V. Commonwealth, 132 
S.W.2d ,739, 280 Ky. 94* 131 A.L.R. 

827. 
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forcing on workingmen intolerable conditions of 
employment,and it has been held that, if accused 
in good faith comes to the conclusion that the work¬ 
ing conditions in Ae only employment reasonably 
open to him are oppressive and intolerable, even 
though his conclusion is arrived at by an erroneous 
process of reasoning, his refusal to work is not 
willful, even though it results in distress and want 
of his children.33 

f. Contintimg Offenses 

The offenses of nonsupport of of abandonment and 
nonsupport continue as long as there !s a failure on the 
part of the parent to perform his parental duty, and the 
consequent dependence of the child, but In a strict sense 
it seems that the offense of abandonment or desertion is 
not a continuing offense. 

While it has been stated that the offense of aban¬ 
donment or desertion of a child is a continuing 
one,3^ in a strict sense it would seem that this is 
not true.35 However this may be, it is agreed that 
the offenses of nonsupport,or of abandonment 
and nonsupport,®^ are continuing offenses which 


continue as long as there is a failure on the part of 
the parent to perform his parental duty,®® and the 
consequent dependence of the child.®® 

§ 93. -Defenses 

a. In general 

b. Other means of support 

c. Where parents are separated 

a. In General 

The absence of one or more essential elements of the 
offense may be set up as a defense, and various matters 
have been held to constitute or not to constitute valid 
defenses to a prosecution for abandonment or willful 
neglect or refusal to support a child. 

The absence of one or more of the essential ele¬ 
ments of the offense, discussed supra § 92, may be 
set up as a defense.^® Indeed, it has been stated 
that the only legal defense is to show that one or 
more of the essential elements of the offense are 
lacking.-*! Various matters have been held to con¬ 
stitute,*® or not to constitute,*® valid defenses to a 
prosecution for abandonment or willful neglect or 


for support of children was not sub¬ 
ject to Workmen’s Compensation Act 
and that he would have no redress 
against the city for Injuries received 
in the course of his labor would not 
affect his obligation to do all that 
he reasonably could for support of 
children.—Commonwealth v. Pouliot, 
198 25$, 292 Mass. 229. 

32. - Wis.—Zitlow V. State, 252 N.W. 
358, 213 Wis. 493. 

33. Wis.—^Zitlow V. State, supra. 
3A. Tex.—^Ex parte Barrow, Cr., 211 

S.W.2d 763. 

When period of limitation begins to 
run as to offense of abandonment 
and refusal to support see Crim¬ 
inal Law $ 227 b. 

XEay be committed more than ones 
It bias been stated that *’it seems 
to be thought that desertion is an 
offense committed once for all in¬ 
stead of being continuous. We see 
no difficulty in holding that the of¬ 
fense is committed whenever there 
is an overt act of violation of the 
statute.”—State v. Garris, 121 A. 
292, 98 N.J.Law 6b8. 

35. Mo.—^MUler v. Gerk, App., 27 S. 
W.2<[ 444, 445. 

^Abandonment in its strict sense 
occurs whenever the parent sepa¬ 
rates from or deserts the child; and, 
once the offense has been committed, 
it would seem that there could be no 
second offense, unless the parent re¬ 
turns to. the discharge of his par¬ 
ental duty, and again deserts his 
child.**-rbfiUer v. Gerk,' supra. 

After* oohWc^ 

/ <k) it has been held that, where a 
liiiarexit* has been once convicted and* 


punished for desertion of his child, 
there can be no new offense of de¬ 
sertion authorizing a second convic¬ 
tion unless he has returned to the 
discharge of his parental duty to the 
child and again deserted it, and that 
this rule applies notwithstanding the 
original abandonment is willfully 
continued.—Gay v. State, 31 S.B. 569, 
106 Ga. 699, 70 Am.S.R. 68—46 CJ. 
p 1349 note 31. 

(2) Former jeopardy in case of 
desertion and neglect to provide for 
family generally see Criminal Law S 
281. 

33. Ill.—People r. Miller, 225 HI. 
App. 150, 

Mo.—Corpus O^Tis cited in Miller v. 

Gerk, App., 27 S.W.2d 444, 445. 
Tex.—parte Logan, 205 S.W.2d 
994, 151 Tex.Cr. 129—Ex parte 

Beeth, 154 S.W.2d 484, 142 Tex.Cr. 
511. 

Utah.—Osborn v, Harris, 203 P.2d 
917. 

37, Ky.—Miller v. Commonwealth, 
143 S.W.2d 854, 284 Ky. 70—Miller 
v. Commonw^th, 9 SW.2d 706, 
226 Ky. 676, 

Miss.—^Horton v. State, 166 So. 758, 
175 Miss. 687. 

Okl.—Edwards v. State, 187 P.2d 248, 
85 Okl.Cr. 285—Goodart V. State, 
88 P.2d 911, 65 Okl.Cr. 472—Ex 
P€urte George, 73 P.2d 471, 63 Okl. 
Cr. 116. 

46 C.X P1849 note 27. 

WhUe the act of abanflonmeat may 
be oomplete, if It. persists, it is a con¬ 
tinuing act as. to the second element 
of the offense, namely, failure to 
supply the child's needs.—Curtis v. 
State. 172 S.E. 99, 43 GeUApp. 135. 
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38. Okl.—Goodart v. State, 88 P.2d 

911, 65 Okl.Cr. 472—Ex parte 

George, 73 P.2d 471, 63 Okl.Cr. 116. 

Tex.—^Bx parte Logan, 205 S.W.2d 
994, 161 Tex.Cr. 129—Ex parte 
Beeth, 164 S.W.2d* 484, 142 Tex.Cr. 
511. 

39. Ga.—Phelps v. State, 72 S.R 
524, 10 Ga.App. 41. 

46 C.J. P 1849 note 28. 

4a Ga.—Smith v. State, 156 S.E. 
808, 42 Ga.App. 419. 

41. Ga.—Heard v. State, 54 S.E.2d 

496, 79 Ga-App. 601—Smith v. 

State, 156 S.K 808, 42 Ga.App. 
419. 

42. Pather prevented firom rapport- 
ing 

(1) A father may not be convict¬ 
ed of the offense of neglecting or re¬ 
fusing to support his cUld if he 
shows a willingness to do that which 
the statute requires of him, and fur¬ 
ther shows that his good Intentions 
were thwarted by reason of the con¬ 
duct of those paving the child in 
their custody.—^Black v. Common¬ 
wealth, 82 S.W.2d 321, 269 Ky. 169— 
Webb V. Commonwealth^ 35 S.W.2d 
14, 237 Ky. 141. 

. (2) Inability to, support as bar to 
prosecution see supra 9 92 e. 

43. Pa.—CommonwealUx v. Wright,. 
Quar.Sess., 28 ,pel.Go. 522—Com¬ 
monwealth ex rel, piPasquaJe v. 

. DiPasquale, Quar.Sesa, 80 Erie Co. 

264, 61 York Leg.Rec. 133. 

Henial of paternity of child born aft¬ 
er marriage 

Ill.—^People V. House, 269 HlApp. 
27. 
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refusal to support a child. More specifically, among 
the matters not deemed to constitute a defense are 
included the misconduct of the mother,the fact 
that the child voluntarily left its homers or was re¬ 
moved therefrom by defendant’s wife,^® and the 
fact that the father had not reached the age at 
which he could legally contract marriage at the 
time he married the mother of the child.^^ An of¬ 
fer to furnish-support in the future is not a “de¬ 
fense to a prosecution for past violations.^® 

b. Other Mean» of Support 

GeneraMy It has been held that It is no defense to a 
parent, who willfully abandons or neglects or refuses to 
provide support for his child, that the child Is being sup¬ 
plied with necessaries by other persons, but It Is other¬ 
wise where actiiail need is an essential ingredient of the 
offense. 

Generally it has been held that it is no defense 


to a parent, who willfully abandons or neglects or 
refuses to provide support for his child, that the 
child is being supplied with necessaries by other 
persons^® except in the case of adoption of the 
child;®® nor is it a defense that such necessaries 
are supplied by the mother®^ out of her own 
means,®® or by her own exertions or labors,®® or by 
a charitable institution,®^ or by the child’s own ef¬ 
forts.®® It has also been held that a father is not 
excused from criminal responsibility for failure to 
support his child by the fact that the child’s neces¬ 
sities are provided by its grandparents.®® Where, 
however, actual need is an essential ingredient of 
the offense; as discussed supra § 92 c (2) (a), d, 
it has been held that the fact that the child’s needs 
are being supplied by sources or persons other than 
the accused parent constitutes a defense.®*^ So it 
has been held that a parent is not guilty of willful 


Fact that aceilseat had rdtonied to 
the child is no defense, where the 
return was not made in grood faith* 
as. where it was made merely to 
avoid prosecution with intent to 
leave after adjournment of court— 
McCormick ,v. State, 217 S-W- 476. 
141 Ark. 47S. 

44 . Ga.—Cannon' v. State, 185 S.E. 
864, 63 Ga.Api>. 264—^Mobley v. 
State. 163 SJB3. 202,-.41 Ga.App. 379 
—Parrish v. State) 74 S.E. 445, 10 
Ga.App. 836—^Moore v. State, 57 S. 
B. 1016, 1 Ga.App; 502. 

Tex.—Wills V. State, 176 S.W.2d 676, 
146 Tex.Cr. 666. 

Fact that wife may have been mu 
chaste before xmurrlag’e did not re¬ 
lieve husband of duty to support 
child.—Commonwealth v. Brant-, 
hoover, 98 Pa. Super. 87. 

45. N.T.—People v. Strickland. 13 
.Abb.N.Cas. ;478. 

46. Wis.—Adams v. State, 169 N.W. 
726, 164 Wis; 228. 

46 C.X P 1354 note 14. 

4!7. Ga.—Smith v. State. .156 SJHl 
308, .4^ Ga.App. 419. . 

48. Cal.—People v. Norton, 117 P. 

2d 402, 47 Cal.App. 139. 

Offer to convey land to mother 
Where thero was.evidence, that fa¬ 
ther failed to . support .chil,di‘®n for 
four years, father was not entitled 
to acquittal .on charge of willful 
neglect to furnish support, to minor 
children because of a purported of¬ 
fer to convey certain land to chil¬ 
dren's mother made within the! last 
two of the four years.—^Rainwater 
V. State, 141 S.W.2d 364, 140 Tex.Cn 
88, rehearing denied 148 S.W.2d 958, 
140 Tex;Cr, 88. ’ 

48.. Ga.^—^Rhodes v. States 47 SJB.2d 
293. 76 Ga.App.2d 667. ’ 

Okl.—Cowley v. State, 38 P.2d 914) 


65 Okl.Cr. 479—Goodart v. State, 
88 P.2d 911, 65 Okl.Cr. 472—Dyer 

V. State, 62 P.2d 1080, 58 Okl.Cr. 
817. 

Or.—State v. Prancls, 269 P. 878, 126 
Or. 263. . 

46 C.J. p 1354 note 19. 

Bnle inapplicable 

Rule that one may be guilty of 
child desertion although wife's rela¬ 
tives or strangers may take care of 
child, did not apply where father of 
accused, acting on behalf of accused, 
who was absent, provided wife with 
money before bir^ of child and ac¬ 
cused did not know of birth of child. 
—Clark V. Commonwealth, 90 S.W.2d 
998, 262 Ky. 676. . , 

5a W.ya.—state v. Constable, 112 
S.B. 410, 90 W.Va. 615. 

51. Okl.—Dyer v. State, 62 P.2d 
1080, 68 Okl.Cr. 817. 

58. Or.-i-State V. Langford, 176 P. 
197, 90 Or; 261. 

53. W.Va.—State v. Constable, 112 
S.B. 419, 90 W.Va. 615. 

54. W.Va.—State v. Constable, ^su¬ 
pra. 

55. l&an .—State v. Waller, 136 P. 
216, 90 Kan. 829, 49 L.R.A.,N;S., 
588. 

Sa Ga.—^Rhodes: v. State, 47 B.B.2d 
. 293, 76 GaA.pp.2d 667. 

"Ky. —^Black v. Commonwealth, 82 S. 

W. 2a 821, 269 Ky. 169. 

46 C.J. P 1364 note 26. 

57. Fla.—Fekany; w. State, 163 So. 
. 221, 121 Fla. 61—Floyd v. State, 
165 So. 794,116 Fla. 626. 

46 C.J. P 1364 notes 18, 26, 
Qraadp^ents 

Where, bn the invitation and in¬ 
sistence of the ' wife's parents^ the 
wife and child reside with them! and 
are filly sui^ported and oared by 
such^ parents'without any request or 
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demand on the father for financial 
aid in the support of the child, the 
father cannot be held criminally re¬ 
sponsible.—^People V. Clarke, 201 P. 
466, 51 CaLApp. 469. 

Children kept by dharity 

Where a wife had made arrange¬ 
ment with a charity to feed, clothe, 
and educate her children, the effect 
of which is that the children are to 
be kept until they reach the age of 
fourteen years, and it appears that, 
at the time of the prosecution of the 
husband, the children are being cared 
for, the husband cannot be charged 
with willful failure to feed and 
clothe his children.—Sackhiem v. 
State, 244 S.W. 877, 92 Tex.Cr. 487, 24 
A.L,R. 1072. 

Xn SOssouri 

(1) The text rule has been fol¬ 
lowed under a statute which made it 
an. offense for the father, without 
lawful excuse, to refuse or neglect to 
provide necessary food, clothing qr 
lodging, whereby the child’s life or 
health was endangered.—State v. 
Thornton, 134 S.W. 619, 232 Mo. 298, 
82 Ii.R.A.,N.S., 841. . 

(2) The statute was later changed 
so as to eliminate the requirement 
that the child’s life or health be en¬ 
dangered, and under the statute as 
thus amended it was held that the 
mere fact that the child was being 
supported by ^ends, relatives, or 
others would not constitute a de¬ 
fense.—State V. Reims, 263 S.W. 420, 
212 Mo.App. 221. 

(3) .lB[owever, the text rule has 
also been followed notwlthsU^ding 
the statiitory amendment:—State v. 
Winterbauer, 800 S.W. 1071, 318 Mo. 
693-j-State vl Staver, .^p., 116 S. 
W.2d 158—^tate y. Russell, .^p., 102 
S:W,2d- 7^i7—State v. 'Vogel, App., 61 

.S.W.2d 123. -• ’ 
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neglect or refusal to provide for his child where 
such child, either by agreement or order of court, 
is placed in the custody of a third person who 
agrees to care for and support it, and as far as the 
parent knows the child is being cared for.58 
Where a criminal statute charges die father and 
mother equally with the duty of providing for the 
child, it has been held that one parent cannot be 
convicted for failing to support a child which is 
being properly supported by the other parent 
and this rule applies notwithstanding a provision 
that it shall be no defense that the child was pro¬ 
vided for by other persons, as care by one par¬ 
ent, in such a case, is not care by other persons.®® 
It has also been held that a provision that it shall 
be no defense that the child was provided for by 
other persons does not bar a defense that the child 
was self-supporting and had sufficient private in- 
corne.®! 

€• Where Parents Are Separated 

(1) In general 

(2) By divorce 

(1) In General 

Where the parents are living apart, the father's dif¬ 
ficulties with his wife have been held to furnish no law¬ 
ful excuse for his neglect or refusal to support his chil¬ 
dren, and it is no excuse that he has voluntarily re¬ 
linquished the children, or that the mother has agreed 
to release him from support of the children, or has taken 
the children and refuses to live with the father; but, on 
the other hand, It has been held that the father may not 
be convicted where the mother has without Justification 
left the father and his home. 

Where the parents are living apart, the father's 
dijBficulties with his wife, whoever is at fault, have 
been held to furnish no lawful excuse for his neg¬ 


lect or refusal to support his children,®2 even 
though the separation is because of misconduct of 
the mother;®® and it is no excuse that he has vol¬ 
untarily relinquished the children and permitted 
them to remain away from him,®^ or that the moth¬ 
er has agreed to release him from support of the 
children,®® or that the mother has left, taking the 
children with her, and refuses to live with the fa¬ 
ther,®® whether with or without fault on her part,®^ 
and especially where her refusal is induced by fear 
of personal violence from her husband.®® On the 
other hand, it has been held that a father is not 
guilty of abandonment or willful neglect or refusal 
to support his child, where the mother without le¬ 
gal j‘ustification therefor leaves the father and his 
home, taking the child with her,®® or by reason of 
his failure to send the mother money for that pur¬ 
pose after she had so left home;*^® or where they 
separate by mutual consent and the mother does not 
ask the father to assist in supporting the child and 
he is not informed that it is not being properly 
cared for;7i or where, after a separation, the fa¬ 
ther is unable, by the exercise of reasonable dili¬ 
gence, to communicate with his family,*^® and in 
such a case it has been held that the father is not 
obliged, in order to escape prosecution for willful 
failure to support, to make repayment of sums ad¬ 
vanced by others for the support of the family dur¬ 
ing the period he was unable to communicate with 
them.'^® It has been held that it is no defense that 
the father had requested the custody of the child 
from a guardian with whom it had been placed by 
order of court, tmder a statute which provides that 
such guardianship shall continue until the court 
orders otherwise. 


58. Ala.—Johnson v. State, 118 So. 
480, 22 Ala.App. 160. 

89. Cal.—^People v. Hamil, 225 P. 10, 
65 Cal.App. 786. 

46 C.J. p 1354 note 31. 

60l Cal.—^In re Kendrick, 212 P. 226, 
60 Cal.App. 146. 

61. Cal.—In re Kendrick, supra. 

88. Tex.—Wills v. State, 176 S.W. 

2d 576, 146 Tex.Cr. 565. 

46 C.J. P 1354 note 34. 

Sepaxatioa agreement 

<1> A separation agreement be¬ 
tween husband and wife is in no 
event a bar to minor children's right 
to proceed for desertion and nonsup¬ 
port.—Commonwealth ex rel. Hey v. 
Hey, 48 A.2d 181, 159 Pa.Super. 284. 

<2> Such agreement does not bar 
a criminal proceeding instituted by 
wife on behalf of children.—Com¬ 
monwealth V. Campbell, 193 A. 119, 
128 PaSuper. 72. 


(8) Father, wUlfully failing to 
pay sums agreed on in deed of sep- 
ctration for support of children, could 
be Indicted for willful abandonment. 
—^Peeler v. Peeler, 162 SJEB. 472, 202 
ISr.a 123. 

83. Pa—Commonwealth v. Shankel, 
19 A.2d 493. 144 PaSuper. 476. 

Tex.—WUls V. State, 176 S.W.2d 576, 
146 Tex.Cr. 565. 

46 CJ. P 1355 note 35. 

84. Tenn.—Poindexter v. State, 193 
S.W. 126, 137 Tenn. 386. 

46 C.J. P 1355 note 36. 

65. Cal.—^People v. Swlggy, 282 P. 

174, 69 CalA.pp. 574. 

Such agreement as not relieving fa¬ 
ther of civil duty to support see 
supra 5 15. 

68, 0a—Cannon v. State, 185 S.E. 

364, 53 0aApp. 264. 

46 C.J. P 1355 note 88. 

67. Ky.—Commonwealth v. Dono¬ 
van, 220 S.W- 1081, 187 Ky. 779. 
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ea Del.—Donaghy v. Stale, 100 A. 
696, 29 Del. 467. 

69. S.C.—State v. Hellams, 89 S.B. 
2d 212, 209 S.C. 141—State v. Staf¬ 
ford. 8 S.B.2d 849, 193 S.C 474— 
State V. Lancaster, 133 S.B. 824, 
135 S.a 412—State v. Collins, 124 
S.B. 833, 123 S.a 487—State v. 
Tucker, 110 S.B. 398, 118 S.C. 238. 
46 ax p 1855 note 41. 

7a Neb.—Preston v. State, 184 N. 

W. 925, 106 Neb. 848. 

46 aJ. p 1355 note 42. 

71. Del.—People v. Meads, 151 P. 
552, 28 CalA.pp. 140. 

.46 C.J. p 1355 note 43. 

72. Cal.—People v. Wallach, 217 P. 
81, 62 Cal.App. 385. 

46 C.X P 1855 note 44. 

73. Cal.—^People v. Wallach, supia 

74. m.—People v. MUler, 225 JXL 
App. 160. 

46 C.J. P 1355 note 46. 
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Offer to support Where the parents are sepa¬ 
rated and the mother has custody of the children, 
it has been held that it constitutes no defense to 
the father that he is willing to support the children 
and has offered to do so on their surrender to his 
custody,75 even though the children are improperly 
detained by the mother from the father,75 or that 
he has offered to renew conjugal relations.77 On 
the other hand, it has been held that the father is 
not guilty of abandonment or willful failure to pro¬ 
vide where the mother, having the custody of the 
children, refuses his offer to provide and maintain 
a home and care for them,78 and that this rule ap¬ 
plies regardless of his failure to use legal powers 
to regain possession of the children.7^ 

Child born after separation. It is no defense or 
excuse for a father’s willful neglect or refusal to 
support his child that the child was born after he 
had parted from his wife^O unless he does not know 
of its existence.8i However, it has been held that 
there can be no abandonment by a father of a child 
bom after divorce by the wife.52 

(2) By Divorce 

(a) In general 

(b) Remarriage 

(a) In General 

Where a divorce decree leaves Intact the father's le¬ 
gal obligation to maintain his children, it has been held 
that he may be held criminally liable for willfully neg¬ 
lecting or refusing to support them; but, where the cus¬ 


tody of the children Is awarded to the mother, accord¬ 
ing to some authorities he may not be charged with 
abandonment or desertion. 

Where a decree of divorce is silent as to the cus¬ 
tody and maintenance of minor children, and leaves 
intact and unimpaired a father’s leg^l obligation to 
maintain his children, he is subject to prosecution 
for the abandonment of his children without pro¬ 
viding adequate support for them.58 Where, how¬ 
ever, at or about the time the divorce decree is 
rendered the parents enter into an agreement under 
which the mother undertakes to support the child 
and she has sufficient means to do so, it has been 
held that the father’s reliance thereon in good faith 
constitutes a good defense to a prosecution for non- 
support^^ 

Decree awarding custody hut silent as to mainte¬ 
nance. Where the divorce decree awards the cus¬ 
tody of minor children to the mother, but makes no 
provision for their support, it has been held that 
the father may not be charged with abandonment 
or desertion by acts which occur subsequently to 
such decree.85 As discussed in Divorce § 319 c, 
according to some authorities, the father is relieved 
of responsibility for support of his children by such 
decree while they are in the mother’s custody, and 
therefore cannot be charged criminally under the 
statute for failure to support such children;*5 but, 
according to other authorities, the father’s legal, ob¬ 
ligation to support his minor children is not im¬ 
paired by such decree, and the father may be held 


75. Ohio.—^Bowon v. State, 4$ 1T.E. 

708, 56 Ohio St 236. 

46 CJ*. P 1855 note 47. 

75. Wis.—Beilfuss v: State, 126 N. 

W. 83, 142 Wis. 665. ! 

46 CJ. p 1355 note 48. 

77. Tenn.—^Poindexter v. State, 198 
S.W. 126, 187 Tenn. 886. 

46 C.J. P 1855 note 49. 

78. Ind.—Wheeler v. State, 100 N. 
B. 25, 51 Ind.App. 622. 

46 aJT. P 1856 note 50. 

Vather who is wUlinfiT to take his 
children and maintain them should, 
as a greneral mile, not be compelled 
to pay another for their support in 
proceedin^rs agrainst him, provided 
the offer is made in grood faith.— 
Commonwealth v. Campbell, 198 A. 
119, 128 Pa.Super. 72. 

79. Va.—^Butler v. Commonwealth, 
110 S.B. 868, 182 Ya. 609, 23 A;Xi. 
R. 861. 

80. Ga.—Bull V. State, 6 S.B. 178, 
80 Ga. 704. 

Tex.—Spicer v. State, 179 S.W. 712, 
78 Tex.Or. 67. 

81. Colo.—^Martin v. People, 155 P. 
818^ 60 Colo. 576. * 


82. Mo.—State v. Hartman, App., 
259 S.W. 518. 

83. N.C.—State v. Bell, 115 S.B. 190, 
184 N.C. 701. 

Aotioa to oompel support 

(1) Pact that mother, under de¬ 
cree of divorce silent as to chil¬ 
dren, is receiving; alimony for her 
own support is no defense to quasi¬ 
criminal proceeding; to compel fa¬ 
ther to support his children.—Com¬ 
monwealth V. Bdgrar, 44 Pa.Super. 
496. 

(2) It has also been held that offer 
of father, after divorce silent €ts to 
children, to take children into his 
home, which was not made in grood 
faith, was no defense to proceeding; 
against father for support for minor 
children.—Commonwealth v. Camp¬ 
bell, 193 A. 119, 128 Pa.Super. 72. 

84. Wash.—State v. Tucker, 275 P. 
558, 151 Wash. 218. 

85. Tex.—Gostick v. State, 8 S.W.2d 
. 167, 110 Tex.Cr. 282. 

46 C.J. p 1356 note 59.. 

86. Cal.—In re Perry, 174 P. 105, 87 
Cal.App. 189. 

46 C.J. P 1856 note 58. 
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In absenoe of showing of extent of 
faUier's liability under a divorce de¬ 
cree, and that children were not rea¬ 
sonably well taken care of, the fa¬ 
ther could not be convicted under a 
nonsupport statute obligating the 
mother, as well as the father, to take 
care of a child in her custody.— 
State V. EBiworth, Wyo., 208 P.2d 
279. 

Divorce and gpiardianShip proceed¬ 
ings withont support provision 
Where a mother obtained in an¬ 
other state, on substituted service 
of summons, a divorce and custody 
of minor children, and then obtained 
letters of guardianship of such chil¬ 
dren within the state, the legal effect 
of the guardianship decree, and also 
of the divorce decree, In the absence 
of supplementary proceedings with¬ 
in the state on personal service to 
secure an award for their support, 
was to give the mother custody of 
the children without charging the fa¬ 
ther with their support, and the fa¬ 
ther could not be held criminally lia¬ 
ble for their support.—Ex parte Mc- 
Mullin, 129 P. 773, 164 Cal. 504. 
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criminally liable for willfully neglecting or refusing 
to support his minor children notwithstanding the 
decree awards them to the mother’s custody®'^ and 
they are being supported by her^^ unless he is ex¬ 
empted by statute.*^ However, although the father 
may remain civilly liable for the support of the 
child it has been held that he cannot be held crim¬ 
inally responsible under a statute making it a crime 
for any person legally chargeable with the *‘care” of 
a child, under a certain age, to fail to provide for 
such child.®® 

Decree providing for maintenance. Where the 
decree gives the custody of the children to the 
mother and provides that the father shall provide 
or contribute to their support, it has been held that 


he may not thereafter be charged with the statutory 
offense of desertion and abandonment of such chil¬ 
dren and refusal or neglect to provide for their 
support by reason of his failure to pay the amounts 
specified in the decree.®^ However, there is also 
authority to the contrary,®® which has taken the 
view that the act of discontinuing payments consti¬ 
tutes an abandonment in law sufficient to meet the 
statutory requirements.®® With respect to the stat¬ 
utory offense of neglecting or refusing to support, 
although there is some authority which is apparent¬ 
ly to the contrary,®^ it is generally held that he may 
be charged with such statutory offense if he there¬ 
after willfully neglects or refuses to provide such 
support in compliance with die decree,®^ and his 


87. Okl.—^Dyer v. State, 62 P.2d 
1080, 58 Okl.Cr. 317- 

Pa.—Commonwealth ex rel. Newman 

V. Stark, $7 Pa.Super. 166. 

Tex.—Smith v. State, 76 S.W.2d 9Si 
127 Tex.Cr. 59. 

46 C.J. P 1356 note 61. 

88. Ohio.—State v. Stonffer, 60 N. 
B. 985. 65 Ohio St. 47. 

Okl.—Dyer v. State, 62 P.2d 1080. 68 
Okl.Cr: 317. 

Other means of support as defense 
generally see supra subdivision b 
of this section. 

89- Or.—State v. liangford, 176 P. 

197, 90 Or. 261. 

46 C.J. P 1356 note 63 [a]. 

90. Tenn.—^Madison v. State, 42 S, 

W. 2d 209. 163 Tenn. 198. 

"To be charged with the support of 
a child and to be charged with the 
care of a child are two different 
things. Care and support are not 
synonymous. As used in the statute, 
the dictionary definition of care la 
‘charge or oversight, implying con¬ 
cern for safety and prosperity,* 
Care approaches custody ip meaning 
nearer than it approaches support, 
and the custody of the child was in¬ 
trusted to and imposed upon the 
mother by the decree of divorce. In 
our opinion, the plaintiff In error is 
not legally chargeable with the care 
of this child, although he may re¬ 
main charged with its support."— 
Madison v. State, supra. 

91. Mich.—People v. Dunston, 138 
N.W. 1047, 173 Mich. 868, 42 L.R. 
A.,N.S.. 1065. 

Minn.—State v. Sweet, 228 N.W, 837, 
179 Minn. 32. 

Pather did not desearft ^ildren 
where custody of children had been 
taken fVom him by divorce decree.— 
Manners v. State, 6 N.B.2d 300, 210 
Ind. 648. 

under statute msMng intent' to 
<*wl^Qlly abandon” the child an in¬ 
gredient of the offense, it is giving 
that term 'a bfoader meaning than 


permissible In criminal statutes to 
hold that one who has no right to 
take a child into his custody or care 
.can wholly abandon it.—State v. 
Sweet, 228 N.W. 337, 179 Minn. 32. 

92. N.Y.—People v. Munderback, 

270 N.Y.S. 803, 150 Mlsc. 458. 
m Georgia 

It has been held that divorce Judg¬ 
ment awarding custody of minor 
children to mother and directing 
husband to make weekly payments 
for support of minor children does 
not preclude conviction of father, 
who fails to comply with the Judg¬ 
ment, for abandonment of the minor 
children.—Ozbum v. State, 64 S.E.2d 
376, 79 Ga»App. 823—King v. State, 
77 S.B, 661, 12 Oa-App. 482. 

Xa New KantpShixe 

It has been stated that, "there is 
nothing In the desertion statute 
• . . to indicate that its opera¬ 

tion is suspended in cases where a 
divorce has beefi granted and the 
husband has been ordered to fur¬ 
nish support for his minor children. 
On the contrary, the policy of the 
state to permit the concurrent use of 
both criminal and civil process Is 
clearly indicated in the closely re¬ 
lated non support statute - . . 

which authorizes the criminal prose¬ 
cution of a husband who neglects to 
maintain his wife or children 
. . . and further provides as 

follows: *No such conviction or sen¬ 
tence shall in any manner affect any 
order for support theretofore made 
against the defendant* . . 

The purpose of both statutes, so far: 
as children are concerned, is obvi¬ 
ously the same and both had a com¬ 
mon source , * ., The conclu¬ 
sion is, therefore, almost Irresista- 
ble that the legislative policy with 
reference to outstanding orders for 
support was the same in both In¬ 
stances and we have no' hesitation 
in holding that crhipinal prosecu¬ 
tions • , , are not .subject fo 

any limitation by reason of Pfipf 
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vorce proceedings which do not ter¬ 
minate the father's duty to support 
his minor children.”—^Healy, on 
half of McQuaid, v. McQuaid, 193 A. 
231, 233, 89 N.H. 117. 

93. N.Y.—^People v. Munderback. 

270 N.Y.S. 803, 150 Misc. 458. 

94i Bleotlon to proceed under de¬ 
cree 

Where the father had been dl* 
vorced and the divorce decree‘award¬ 
ed custody to the mother and direct¬ 
ed the father to provide support for 
the children, and on contempt pro¬ 
ceedings instituted by the mother 
the father 1^. been impri^ned for 
failure to comply with the support 
proceedings, his default continuing 
after his release, whereupon he was 
charged with the criminal offense of 
nonsupport and convicted with sen¬ 
tence suspended on condition that 
he pay to the mother a stipulated 
sum for the support of the children, 
the reviewing court in dismissing 
the case stated: "The court had am¬ 
ple power to enter [the decree pro¬ 
viding for the support of the chil¬ 
dren} . . . and to ch^ge it to 

meet changing conditions.! It had 

and has also pow^r ip contempt pro¬ 
ceedings to enforce Its order. The 
Judgment in the 'ihstknt case, so far 
as it provides for the support of 
these children, is substantially but 
an affirmation of what already had 
been done. This wife has elected to 
proceed under the decree and should 
abide by her- election.**—^Boaze v. 
Commonwealth, 183 B.B. 268, 266, 165 

Va. 786. . 

95. Ala.—Corpus ^jrarls , cited in 

State V. Worthington, 149 So. 709» 
711, 227 Ala. 204. 

Mich.—People, v. Coleman, 89 N.W. 

2d 201, 326 Mich. 618. 

Minn.—State v. ^weet, 228 N.W. 837, 
179 Minn. 32. 

NvM.—Healy, on Behalf of McQuaid, 
V. McQuaid, 193 A. 231, 89 'Nja. 

, T ... 

okl.— Bdwiiz^‘ vl'Stat^ 187 ^2di 348, 
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criminal liability in such a case is not excused by 
the fact that the children are furnished with nec¬ 
essary support and maintenance by the mother®® 
or any other person,®*^ or by the fact that the father 
has been supporting an aged parent,®® or that he 
had paid at one time a sum covering unpaid ac¬ 
cumulated sums;®® nor is such prosecution barred 
by the wife’s right to an amendment of the decree, 
in respect of the support of the children.^ While 
compliance with the terms of the support provi¬ 
sions of the divorce decree may be shown as a de¬ 
fense to a charge of nonsupport,® where a father 
fails to comply with such decree, his criminal re¬ 
sponsibility must be grounded on his willful failure 
to support the children and not on his failure to 
comply with the decree,® and therefore if the moth¬ 
er refuses to accept payments offered by the father 
of amounts awarded under the decree he cannot be 
held criminally responsible.'* So also, the fact that 
the divorce decree releases the father from duty to 
support the children and awards their care, support, 
and maintenance to the mother has been held to 


constitute a good defense to a prosecution under a 
statute making it a criminal offense for a person 
charged by law with the maintenance of a child 
to neglect his duty,® 

(b) Remarriage 

The fact that the father has contracted a second 
marriage, which makes it difficult for him to perform his 
obligations to his children, does not excuse his total 
neglect of such obligations, and It has been held that the 
remarriage of the mother is no defense for the father’s 
failure to support his children unless the step-father as¬ 
sumes a position in loco parentis to such children. 

The fact that the father has contracted a second 
marriage, which makes it difficult for him to per¬ 
form his obligations to his children, does not ex¬ 
cuse his total neglect of such obligations;® but it 
has been held that it may excuse him to the extent 
that it renders him financially unable to fulfill those 
obligations.*^ So also, it has been held that the re¬ 
marriage of the mother is no defense for the fa¬ 
ther’s failure to support his children® unless the 
stepfather assumes a position in loco parentis to 


85 Okl.Cr. 285—Cowley v. State, 88 

P.2d 914, 66 Okl.Cr. 479. 

Or.—State v. Francis, 269 P. 878, 126 

Or. 263. 

46 C.X P 1356 note 67. 

Pact that accused could he pun- 
Uhed for contempt for failure to 
contribute to support of minor chil¬ 
dren did not bar criminal prosecu¬ 
tion therefor.—State v. Francis, su¬ 
pra. 

Zn i^i^^*^***- 

(1) The rule stated in the text has 
been followed.—State v. Tocum, 106 
N.B. 706. 182 Ind. 478. 

(2) In a later ccLse, however, in 

which U appeared that the father 
had paid part of the payments re¬ 
quired of him by the divorce decree, 
and at the request of his wife had 
paid bills for food exceeding the de¬ 
ficiency nnder the divorce decree, the 
court pointed out that in State v. 
Yocum, supra, it appeared that the 
father had entirely failed to comply 
wil^ the order for support, and that 
the. mother was without means of 
supportinr the children, and went 
on to say that **The case should not 
be coni^idered as authority, at least, 
in cases where there is a contro¬ 
versy as to whether the husband is 
complyinsr with the order of the di¬ 
vorce court in respect to the support 
of the children and where it does not 
appear that the children are not be- 
ins supported. ... By the di¬ 
vorce decree the mother became 
charsed byi law with the mainte¬ 
nance of the minor children, and if 
she provided them with the neces¬ 
sary and proper home. care, food, 
and dothins • - - no crime has 
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been committed, and it is not materi¬ 
al whether adult children living in 
the home made contributions to the 
family support."—^Manners v. State, 
6 N.B.2d 300. 210 Ind. 648. 

90. Cal.—^People v. Curry, 231 P. 

368. 69 Cal.App. 601. 

Other means of support as defense 
or excuse generally see supra sub¬ 
division b of this section. 

97. Cal.—People v. Curry, supra. 
Or.—State v. Francis, 269 P. 878, 
126 Or. 263. 

93. Cd.—^People V. Curry, 231 P. 
368, 69 Cal.App. 501. 

99. Cal.—^People v. Curry, supra. 

1. Kan.—State v. Miller, 206 P. 744, 
111 Kan. 231, 22 ^L..R. 788. 

2. La.—State v. Galjour, 41 So.2d 
215, 215 La. 553. 

3. Or.—State v. Francis, 269 P. 878, 
126 Or. 253. 

46 CJ. p 1356 note 73. 

Poreign decree iTrovidlng for maiiu 
tenanca 

Where the mother of the child had 
procured a foreign divorce decree 
under which she was awarded cus¬ 
tody and the father was required to 
pay certain sums for the support 
and maintenance of the chlM until 
she reached the age of majority in 
the foreign jurisdiction, and the 
child had reached that age, it was 
stated that the father could be held 
criminally responsible for failure to 
provide necessary support and main¬ 
tenance regardless of the divorce de¬ 
cree or decree respecting custody 
and maintenance.—Dixon v.- Dixon, 
14 P.2d 497, 216 Cal. 440. 
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Iowa.—State v. Herring, 205 N. 
W. 861, 200 Iowa 1105. 

5. Ohio.—^Rowland v. State. 32 Ohio 
C.A. 75. 

6. Minn.—State v. Lewis, 195 N.W. 
901, 157 Minn. 250. 

46 ax P 1357 note 76. 

Agreement not contrcUisg 
Where father had entered into a 
separation agreement with his wife 
by which he agrreed to pay fixed sum 
per month for support of the two 
minor children of the parties until 
the younger reached sixteen and, at 
time younger reached sixteen, father 
had remarried after being divorced 
from mother of the children, agree¬ 
ment did not measure father's lia¬ 
bility, but a reasonable and proper 
contribution from father may be re¬ 
quired,—Commonwealth v. Campbell, 
193 A. 119, 128 Pa.Super. 72. 

7. Or.—State v. Langford, 176 P. 
197, 90 Or. 251. 

46 C.X p 1357 note 77. 

Financial InablUty of parent as ex¬ 
cuse generally see supra. § 92 e. 

8. Or.—State v. Langford, supra. 
Condltioital offer to support 

Claim of accused that he was will¬ 
ing to support his minor daughter, 
who was living with mother after 
mother's remarriage, if she would 
come and live with him was no de¬ 
fense to prosecution for failure to 
provide necessary food, clothing, and 
medical care for the girl where 
mother had been appointed guardian 
in proceeding at which accused was 
present and did not object.—^People 
V. Norton, 117 P.2d 492, 47 CaJJkpp. 
189. 
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sudi children.* 

§ 94 . -Nature of Proceedings 

A prosecution for abandonment or neglect to support 
a child is a criminal proceeding, and as such, generally 
speaking, is subject to the same rules that apply to the 
prosecution of any criminal charge, except as modified by 
statute, and must be conducted in such manner as to ac¬ 
cord to the accused his constitutional rights. 

A prosecution for abandonment or neglect to 
support a child is a criminal proceeding.^® As such, 
generally speaking, it is subject to the same rules 
that apply to the prosecution of any criminal 
charge,except as modified by statute,^2 and must 
be conducted in such manner as to accord to ac¬ 
cused his constitutional rights,13 even though the 
proceedings may, by virtue of statutory provisions, 
be informal in nature.i^ The proceeding is crim¬ 
inal even though it is instituted by the complaint 
of a private individual,15 who is required to give 
security for the costs,i® since the state is the real 
prosecutor.17 Hence the proceeding is not abated 
by the death of complainant before its final deter- 
mination,i3 but may be prosecuted by the sureties 
on complainant's bondi® or by the town authori- 
ties.2® 

A prosecution for abandonment of the mother is 


not essential to a prosecution for the abandonment 
of a very young child.3i 

Warrant of arrest There must be a compliance 
with statutory provisions governing the issuance 
of warrants of arrest^^ 

Warrant of seizure. Under a statute authorizing 
the property of a parent who has abandoned his 
children to be seized, it has been held that a war¬ 
rant of seizure cannot be maintained against a par¬ 
ent who is a nonresident and against whom no proc¬ 
ess has been issued and who has received no notice 
of the proceeding,^® and such a warrant cannot be 
confirmed where the offense, if any, was committed 
in another state.34 

§ 95. -Jurisdiction 

The Jurisdiction of particular courts of the offense of 
abandonment or neglect to support a child is derived 
from, and limited by, the state constitution or statutes 
enacted pursuant thereto, and must be exercised In 
accordance with such provisions. 

The jurisdiction of particular courts of the of¬ 
fense of abandonment or neglect to support a child 
is derived from, and is limited by, the state con¬ 
stitution or statutes enacted pursuant thereto, and 
must be exercised in accordance with such pn>- 
visions.35 Under some statutes the juvenile court 


9. Or.—State v. L»angford, 176 P. 
1S7, 90 Or. 251. 

W.Vo.—State v. Constable, 112 S.E. 
410, 90 W.Va. 616. 

la D.C.—^Bvans v. Rives, 126 P.2d 
633, 75 U.S.APP.D.C. 242. 

Xadependent action 
A criminal prosecution for non¬ 
support Is a complete, independent- 
action ?md not ancillary to divorce 
decree.—State v. Francis, 269 P. 878, 
126 Or. 253. 

Jb, Feaxisylvauia 

(1) A proceeding: under 18 P.S. S 
4733, or its predecessor, is quasi- 
criminaJ in nature.—Commonwealth 
ex rel. Stark v. Stark, 97 Pa.Super. 
41—Commonwealth v. Davis, 16 Pa. 
Dist. & Co. 273—46 C.J. P 1271 note 
96 [d] (2). 

(2) The objective of the proceed¬ 
ing: is that children be adequately 
supported within means and circum¬ 
stances of the father, and according 
to all the circumstances.—Common¬ 
wealth ex rel. Rey v. Rey, 48 A.2d 
131, 159 Pa.Super. 284. 

<3) Such proceeding differs from 
proceeding by mother for increase 
of award for support made when di¬ 
vorce was granted, and is entitled 
to separate hearing, notwithstanding 
other orders on petitions by mother. 
—rCemmonwealth v. Reckefus, 92 Pa. 
Super. 117. 


11. La.—State v. Viering, 174 So. 
641, 187 La. 332. 

la. va.—^Diggs V. Commonwealth, 
23 S.B.2d 788, 181 Va. 49. 

13. D.C.—Evans v. Rives, 126 F.2d 
633, 75 U.S.APP.D.C. 242. 

14. D.C.—^Bvans v. Rives, supra. 

15. R.I.—State v. Peabody, 66 A. 
823, 25 R.I. 178. 

46 CJ. P 1357 note 81. 

16. R.L—State V. Peabody, supra. 

17. R.L—State v. Peabody, supra. 

18. R.I.—State V. Peabody, supra. 
Bight to receive payment of ar¬ 
rears accumulated under a support 
order, on the death of the original 
relator, may be transferred to anoth¬ 
er appropriate person for the bene¬ 
fit of the children.—Commonwealth 
V. Davis, 16 Pa.Dist & Co. 273. 

19. R.L—State v. Peabody, 65 A. 
323. 25 R.L 178. 

20. R.I.—State v. Peabody, supra. 
2L Ark.—McCormick v. State, 217 

S.W. 476, 141 Ark. 473. 

22. Ta.—Digg:s v. Commonwealth, 
23 S.E.2d 788, 181 Va. 49. 

23. N.T.—^People v. Clairmont, 111 
N.T.S. 613, 58 Misc. 617. 

24. N.T.-^People v. Clairmont, su¬ 
pra. 

25. La.—State v. Riffe, 28 So.2d 469, 
210 La. 863. 
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Md.—Wright V. State ex rel. Iser, 65 
A.2d 849. 

Locality of offense as affecting Ju¬ 
risdiction of prosecution for aban¬ 
donment of wife or children see 
Criminal Law § 136 b. 

County court held to have Jnxisdie- 
tlon 

Pa—Commonwealth ex rel. Jamison 
V. Jamison, 27 A.2d 635, 149 Pa 
Super. 604—Commonwealth v. 
O’Malley, 161 A. 883, 106 PaSuper. 
232—Commonwealth ex rel. Stark 
V. Stark, 97 PaSuper. 41—Com¬ 
monwealth ex rel. v. Steele, 93 
Pittsb.Leg.J. 83—Commonwealth ex 
rel. V. McGafidc, 89 Pittsb.Leg.J. 
446. 

District courts 

(1) Offense held within Jurisdic¬ 
tion of district court.—^Petition of 
Kelley, 197 N.E. 861, 292 Mass. 198. 

(2) Offense held outside Jurisdic¬ 
tion of district court.—State v. EZiffe, 
28 So.2d 459, 210 La 863. 

Terms of suspending prosecution 

A statute g:ivlng a particular court 
power to postpone at the request of 
accused any trial under an indict¬ 
ment for abandonment of a child, 
and further providing that such pow¬ 
er shall extend for a period of five 
years from and after the return of 
such indictment, has been held to be 
a limitation on the power of the 
court which must .act within five 
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has jurisdiction of a prosecution for the abandon¬ 
ment or failure to support a minor child and a 
divorce decree awarding custody of a child and di¬ 
recting the father to make pa3nnents for its support 
does not divest a juvenile court of its jurisdiction 
of a charge by the state, against th.e parent, for 
willfully neglecting and refusing to provide for the 
support of the child.27 Under other statutes ju¬ 
risdiction in such cases may be vested in a mu¬ 
nicipal court but, where the offense charged 
constitutes a felony, it has been held that the power 
of the municipal court is limited to holding defend¬ 
ant to the grand jury.29 

§ 96. -Indictment, Information, or Com¬ 

plaint 

a. In general 

b. Requisites and suflSciency 

c. Issues, proof, and variance 

a. In General 

There can be no legal trial, conviction, sentence, or 
punishment for the offense of abandonment or neglect to 
support a child without a sufficient accusation having 
been made In the form and mode required by law. 

There can be no legal trial, conviction, sentence. 


or punishment for the offense of abandonment or 
neglect to support a child without a suflEicient ac¬ 
cusation having been made in the form and mode 
required by law.^O Under some statutory provi¬ 
sions an indictment or information is not re¬ 
quired,and a prosecution may be based on the 
complaint or affidavit.^^ Under a statute so pro¬ 
viding, a criminal proceeding against a father for 
desertion and nonsupport of his children must be 
instituted by the wife or child filing a petition veri¬ 
fied by oath.^3 

b. Requisites and Sufficiency 

The general rules governing the requisites and suffi¬ 
ciency of indictments and informations, or complaints, 
apply in a prosecution for the abandonment or nonsup¬ 
port of a minor child, and, subject to such rules, the ac¬ 
cusation must allege all the elements of the offense and 
ordinarily Is sufficient If It charges the offense substan¬ 
tially in the language of the statute. 

The general rules governing the requisites and 
sufficiency of indictments and informations, or com¬ 
plaints, apply in a prosecution for the abandonment 
or nonsupport of a minor child.^^ Subject to such 
rules, the indictment, information, or complaint 
must allege all the elements of the offense-^® por 
example, it must allege facts showing the identity 
of the child the age of the child, as being within 


years, but not a limitation on the 
terms on wWch it may suspend pros¬ 
ecution.—Colfey v. Helm, 47 S.W.2d 
70, 242 Ky. 506. 

Child’s commitment to state institn- 
tion 

Fact that child was committed to 
public institution In foreign state 
did not oust jurisdiction of court to 
require defendant to make payment 
under prior contempt sentence for 
failure to pay arrearages for support 
of son.—Commonwealth v. Mowrey, 
162 A. 880, 106 Pa.Super. 428. 

26. La.—State v. GaJjour, 41 So.2d 
215, 216 La. 553—State v. Kiffe, 28 
So.2d 459, 210.La. 863. 

Ohio.—Webster' v. State ex rel. Al- 
tlck, 195 N.B. 648, 129 Ohio St. 
808. 

46 C.J. P 1357 note ,97. 

Children’s court 

(1) It has been held that children’s 
court has jurisdiction summarily to 
hear and determine charge that 
mother was neglecting child by re¬ 
fusing to permit vaccination in or- 
def that child might attend public 
schooL—In re Whitmore, 47 N.Y.S.2d 
148. 

(2) Other decisions with respect to 
children’s court see' 46 C.J. p 1357 
note 97 Ea*]. 

27. Ind.—Spade v. State, 89 N.F. 

604, 44 Ind.App. 529, . . 


La.—State v. Galjour, 41 So.2d 215, 
215 La. 553. 

Pendency of a divorce suit in a 
civil court does not divest a juvenile 
court of its jurisdiction.—'State v. 
Vogt, 76 So. 674, 141 La. 764. 

.28. Wis.—Watke v. State. 163 N.W. 

268, 166 Wis, 41. 

46 C.J. p 1358 note 1. 
gtixisdlction not divested by divoroe 
The municipal court is not de¬ 
prived of jurisdiction of prosecution 
for nonsupport of children because 
court of competent jurisdiction had 
previously divorced defendant by de¬ 
cree requiring him to pay alimony 
for support of his Infant children.— 
Watke V. State, supra, 

29. Ohio.— "Ex. parte Armstrong, 161 
N.B. 225, 28 Ohio App. 66. 

46 C.J. p 1358 note 2. 

30. Va.—Diggs v. Commonwealth, 23 
S.B.2d 788, 181 Va. 49. 

Proceeding began by warrant of ar¬ 
rest 

']Vhore proceeding was begun by 
issuance and execution of warrants 
of arrest, instead of form and mode 
required by statute, trial was illegal 
and judgment was void.—Diggs v. 
Commonwealth, supra. 

31. Ohio.—Webster v. State ex rel. 
Altick, 195 N.B. 648, 129 Ohio St. 
308. 

32. Ohio.—Webster v. State ex rel. 
Altick, supra. 

835 


"Complaint’' construed . as meaning 
"affidavit" 

Under a statute defining the of¬ 
fense and providing on “comnlaint” 
filed for the assessment of a fine and 
punishment, the word ’’complaint” 
has been construed as meaning an 
affidavit in the light of related stat¬ 
utory provisions and the object cmd 
spirit of the statute.—Webster v. 
State ex rel. Altick, supra. 

33. Va.—^Diggs V. Commonwealth, 28 
SJB.2d 788, 181 Va. 49. 

34. Cal.—^People v. Sianes, 25 P.2d 
487, 134 CalAupp. 866. 

46 C.J. p 1358 note 5. 

Requisites of indictment, informa¬ 
tion, or complaint generally see 
Indictments and Informations § § 
35-156. 

35. Cal.—^People v. Sianes, supra. 
Ky.—Gravitt v. Commonwealth, 23 

S.W.2d 656, 232 Ky. 432. 

Neb.—Altis v. State, 186 N.W. 624, 
107 Neb. 540. 

46 C.J. p 1858 note 6. 

Bidlctment, informatton, or coni- 
nlaiiLt held sufficient 
Ala.—Curry v. State, 176 So. 810, 27 
Ala.App. 572, certiorari denied 176 
So. 811, 235 Ala. 7. 

Hiss.—Horton v. State, 166 So. 763, 
175 Miss. 687. 

46 O.J. p 1858 note 6 [aj. 

36. Cal.—^People v. Sianes, 25 P.2d 
487, 134 Cal.App. 355. 
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the age prescribed in the statute that the child. 
was living in the state at the time of the alleged 
offense that defendant sustained a relation to 
the child bringing him within the statute that 
accused abandoned or neglected or refused to sup¬ 
port the child,^® or, if both are material elements 
of the offense, that he abandoned and neglected or 
refused to support the child and that the aban¬ 
donment, or neglect or refusal to support, was will- 
ful.'*^ Under some statutes it must be alleged that 
the abandonment or neglect or refusal to support 
was without justification,good cause,^^ or lawful 
excuse,^® and that the child was left in a destitute 
and necessitous^® or dependent^^ condition, and that 


accused was able to support the diild.^® Under 
other statutes it is not necessary to allege that the 
abandonment was without justification^® or that the 
child was in destitute or necessitous circumstanc¬ 
es.®® 

While an indictment or information ordinarily is 
sufficient which charges the offense substantially 
in the language of the statute,it should be in 
words sufficient to give accused notice of the par¬ 
ticular offense with which he is charged, and must 
be sufficient to enable a person of common under¬ 
standing to know what offense was intended,®® but 
need not negative matters of defense.®® Even 
though illegitimate children are not protected by the 


TSteanB of cblld 

(1) It has been stated that it is 
necessary to aJlegre the name of the 
child.—-Irving v. State. 166 S.W. 1166, 
73 Tex.Cr. 616—46 CJ. P 1368 note 
8 . 

(2) However, where the infant de¬ 
serted was three days of age. an 
Indictment charging that its Chris¬ 
tian name was to the grand jury 
unknown has been held sufficient as 
against the objection that failure of 
the grand jury to ask either its fa¬ 
ther or mother its name showed lack 
of proper diligence to ascertain name, 
where both were under arrest for 
the desertion charge.—^Hicks v. State, 
263 S.W. 291. 97 Tex.Cr. 629. 

(3) BHirther, failure to name the 
child involved has been held not to be 
an accusation vague and indefinite if 
it is otherwise sufficient to put ac¬ 
cused on notice of the charge against 
him. since particularity required in 
naming accused in Indictment does 
not apply to individuals who are only 
collaterally concerned.—Curry v. 
State. 176 So. 810, 27 AleuApp. 672, 
certiorari denied 176 So. 811« 236 Ala. 
7. 

(4) So it has been held that It is. 
not necessary to name the only child 
of accused.—^Donaghy v. State, 100 
A. .696, 29 Del. 467. 

ITnbom child 

Information charging that defend¬ 
ant unlawfully omitted to furnish 
necessary food, medical attendance, 
etc., “for his minor child, fo-wlt: 
a, child conceived, but not yet bom,” 
was defective as not apprising him of 
identity of child.—^People v. Sianes, 
26 P.2d 487, 134 CaI.App. 366. 

37. Tex.-^Uteler v. State, 196 S.W. 

865, 81 TexiCr. 601. 

46,C.J. p 1358 note 9. . 

Accusatloii. lu^ig word ^ohiid,’’ in 
accordance with language of statute, 
held sufficient.—^Heard v. State, 64 S. 
H.2d 495, 79 Ga.App. 601.. . 

39- Ind,—Crumley v. State, 184 N.B. 

‘533, 204 Ind. 396—Groenendyk y. 

State, 161 NM' 730, 197 Ind.’ '6^7. 


Ky.—Gravitt v. Commonwealth, 23 
S.W.2d 666, 232 Ky. 432. 

Xnsnfllcient ailegatioiL 
Allegation that accused deserted 
his children at and in named county 
fails to charge public offense of de¬ 
serting children living In the state. 
—Crumley v; State, 184 N.B. 633, 204 
Ind. 396. 

39. Colo.—^People v. Driscoll, 209 P. 

869, 72 Colo. 115. 

46 C.J. p 1858 note 11, 

Adopted child 

An accusation alleging that the 
child had been adopted by accused 
by proper orders of a designated 
court has been held sufficient with¬ 
out alleging the statute under which 
the child was adopted or the judg¬ 
ment of adoption.—Commonwealth v. 
Kirk, 279 S.W. 1091, 212 Ky. 646, 44 
A.D.R. 816. 

4a Tex.—^BVaser v. State, 263 S.W. 

1055, 97 Tex.Cr. 650. 

41- Neb.—Altis v. State, 186 N.W. 
624, 107 Neb. 640. 

42. Tex.—-Fraser v. State, 263 S.W. 

. 1056, 97 Tex.Cr. 660. 

46 C.J. P 1868 note 12. 

•43. Tex.—Fraser v. State, supra; 

46 C.J. p 1358 note 13. 

-Without justifioatioa” 

It has been indicated that the 
words “without justification** might 
be left out of an indictment with¬ 
out affecting its validity, provided 
it contained the word “willfully** in 
its proper connection.—parte 
Strong, 262 S.W. 767, 96 Tex.Cip. 260. 

44. Neb.—Altis v. State, 186 N.W. 
624. 107 Neb. 640. 

45. Ala.—Curry v. State, 176 So, 810; 
27 AlaA.pp. 572, certiorari denied 
176 So. 811, 235 Ala. 7. 

Puerto Rico.—People v, Ferran, 26 
Puerto Rico 280. 

‘^Without Just cause,’’ as used in 
an indictment for nonsUpport, is 
equivalent to the statutory phrase 
‘♦without lawful excuse.”—State - v. 
Constable, 112 SJBl 410, 90 W.Va. 516. i 
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46. Tex.—Woodard v. State, 218 S. 
W. 760, 86 Tex.Cr. 632. 

46 C.J. p 1358 note 16. 

47. Ga.—^Daniels v. State, 69 S.B. 
588, 8 Ga.App. 469. 

46 C.J. p 1358 note 16. 

48. Ind.—Crumley v. State, 184 N.B. 
533, 204 Ind. 896. 

49. Tex.—^Davis v. State, 16 S.W.2d 
826, 112 Tex.Cr. 326. 

50. Tex.—^Lawson v. State, 26 S.W. 
2d 843, 114 Tex.Cr. 145. 

51. Ala.—Curry v. State, 176 So. 810, 
27 Ala.App. 572, certiorari denied 
176 So. 811, 285 Ala, 7. 

Ariz.—^Branham v. State, 263 P. 1, 
38 Ariz. 170. 

Cal.—People v. Sianes, 25 P.2d 487, 
134 Cal.App. 366. 

Conn.—State v, Moran, 121 A. 277, 
99 Conn, 116, 36 A.L.R. 862. 

Ga.—Heard v. State, 54 S.B.2d 496, 

79 GaA.pp. 601. 

Neb.—Weber v. State, 240 N.W. 429, 
122 Neb. 369. 

N.M.—Blanchard v. State, 238 P. 1004, 

80 N.M. 469. 

46 C.J. p 1359 note 17. 

Surplusage disregarded 
Miss.—^Horton v. State, 166 So, 768, 
175 Miss. 687. ‘ 

52. Cal.—^People v. Sianes, 25 P.2d 
487, 184 Cal.App; 855. 

Ky.—^Richie V. Commonwealth, 64 S. 

W. 979, 23 Ky.D. 1237.^ 

46 C.J. p 1858 note 5 [a], p 1359 note 
16- 

Circumstauces of desertiou 
In order to charge offense of will¬ 
fully deserting child in a manner 
showing a reckless disregard of life 
and health, the particular facts show¬ 
ing the circumstances of the alleged 
desertion of the child should be set 
out in the Indictment with such de¬ 
tail as to advise accused of the spe¬ 
cific offense with which he is charg¬ 
ed.—^Richie V, Commonwealth, supra, 

53. N.C.—State v. Kerby. 14 S.B. 866, 
no N.C. 658. 

46 C.J. p 1358 note 7. 
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statute, as discussed supra § 91 c, where it is al¬ 
leged that the children involved are the children of 
accused, it is not necessary to allege that they are 
legitimate,5^ since the presumption is that they are 
his legitimate children, as discussed infra § 97. 

Time of offmse. Where, as discussed supra § 92, 
the offense is a continuing one, the precise time at 
which it was committed need not be alleged,55 and 
the date named in the indictment or information is 
immaterial if the offense was committed at or about 
that time,5 5 or, under some statutes, within a given 
time of the filing of the information.®'^ 

Alternative or conjunctive charge. Where the 
offenses are defined in the disjunctive, as discussed 
supra § 92, accused, imder a statute permitting such 
a charge where offenses are of the same character 
and subject to the same punishment, may be 
charged in the alternative with abandonment of 
his children' or with willful neglect or refusal to 
provide for their support and, where the statute 
sets out, several means of committing the offense in 
the alternative, it has been held that they may be 
charged together conjunctively.®® 

Amendment. In a proper case an amendment of 
the indictment, information, or complaint may be 
permitted in order to supply a defect therein.®® 

c. Issues, Proof, and Variance 

The general rules as to the Issues, proof, and vari¬ 
ance apply in a prosecution for the abandonment or 
willful neglect or refusal to provide for minor children. 

The general rules as to the issues, proof, and 
variance on an indictment or information, as dis¬ 
cussed in Indictments arid Informations §§ 244-270, 
apply in a prosecution for the abandonment or will¬ 
ful neglect or refusal to provide for minor chil¬ 
dren;®^ and, where the charge embraces willful 

64. Ky.—Gee v, Commonwealtli, 94 

S.W.2d 17. 263 Ky. 808. 

65. Old.—^Edwards v. State, 1^7 P. 

2d 248, 86 Okl.Cr. 285, . 

46 C.J. p 1359 note 21. 

AUesratioiLa lield auffieient 

Complaint chargin^r that on or 
about certain date and on each and 
every day thereafter continually to 
date on which complaint was made 
juid sworn to, father deserted and 
neglected to provide for support of 
minor child, charged a continuous 
offense and was sufficient to put fa¬ 
ther on notice that on trial he would 
be reauired to meet proof of his neg¬ 
lect to support his minor child with¬ 
in the time specified to complaint.— 

Ex parte Steavenson, 144 S.W.2d 552, 

140 Tex.Cr. 311. 

66. Ill.^People r. Miller, 225 lU. 

App. 150. 


abandonment or neglect or refusal to support, the 
state may claim conviction on proof of either;®® 
and likewise, where the indictment charges accused 
with failure to support his two children, in the ab¬ 
sence of objection thereto, he may be adjudged 
gfuilty as to one charge and not guilty as to the oth¬ 
er.®® The truth of a charge of willfully neglecting 
and refusing to support appertains to the merits of 
the case,®^ and if it is not proved on the trial the 
court should dismiss the prosecution;®® but, where 
it is shown that accused deserted his child when it 
was in destitute or necessitous circumstances, it has 
been held that it is not necessary to prove his ina¬ 
bility or unwillingness to support it®® An allega¬ 
tion that the child had been confided to accused is 
supported by proof that it was delivered to another 
person employed by him to receive it and was under 
his control and direction,®'^ and it is not necessary 
to show that it was delivered into his immediate 
manual custody.®® Where the proof shows that the 
offense, if committed at all, was committed after the 
charge was filed against accused, the variance is 
fatal;®® and where accused is indicted as being the 
"father'^ of the child he cannot be convicted as be¬ 
ing the “other person” charged with its care and 
custody.*^® 

The age of the child, as being within the age pre¬ 
scribed by the statute, must be proved.^^ 

The primary liability to support the child as be¬ 
tween divorced parents cannot be determined on a 
prosecution for the abandonment or neglect to pro¬ 
vide for such child.'^® 

§ 97. -Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

63. Ohio.—Baker v. State, 6 Ohio 
App. 339, 27 Ohio C.A. 39. 

64b La,—State v. Vogt, 75 So. 674, 
141 La. 764. 

66. La.—State v. Vog^ supra. 

66. Tex.—Ellis v. State, 276 S.W. 
703, 101 Tex.Cr. 647. . 

67. Mich.—Shannoii v. People, 6 
Mich. 71. 

66. Mich.—Shannon v. People, supra. 
69. Puerto Rico.—^People v. Rodri- 
g[uez, 32 Puerto Rico 568. 

7a K.T.—People v. Wolf^ 215- N.T. 
S. 95, 216 J^p.Dlv. 771, affirmed 154 
NJai. 607, 243 N.Y. 665. 

46 CJ. p 1369 note 37. . 

7L Tex.—Wmiams v. State, 278 S. 
W. 206, 102 Tex.Cr. 406. 

72. AIa.-r-Johnson v. State, 113. So. 
480, 22 Ala.App. 160. 


Wls.—Watke v. State, 163 N.W. 268, 
166 Wls. 41. 

57. ni.—People v. Miller. 226 HI. 
App. 150, 

68. Ala.—Wsmn v. State, 92 So. 520, 
18 Ala.App. 397. 

69. Wash.—State v. Gft>son, 169 P. 
792, 92 Wash. 646. 

6a KF.T.—People v. Lewii^ 116 N.T. 

S. 893, 132 App.Div. 256. 

Defect as to identity of child 
Cal.—^People v^ Sianes, 26 P.2d 487, 
134 CaI.App. 355, 

61. Colo,—^Martin v. People, 165 P. 
818, 60 Colo. 676. 

46 C.J. P 1359 note 28. 

62. Miss.—Clark v. State, ISO' So. 
602, 181 Miss. 455. 

Tex.—Bills v. State, 276 S.W. 703, 
101 Tex.Cr. 647. 

-S3; 
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a. Presnmptioas and BT]rd«a of Proof 

The burdeh Is on the state, In order to warrant a con¬ 
viction for abandonment or willful neglect or refusal to 
support, to establish every constituent element of the 
offense charged, although it Involves proof of a negative, 
while the accused has the burden of proving matters of 
defense; and general rules as to presumptions have been 
applied. 

The burden is on the state, in order to warrant a 
conviction for abandonment or willful neglect or 
refusal to support, to establish every constituent 
element of the offense charged,78 although it in¬ 
volves proof of a negative and hence the bur¬ 
den is on the state to prove such elements of the 
particular offense as the refusal or neglect to pro¬ 
vide necessary food, clothing, lodging, or other 
items,75 the destitute or necessitous circumstances 
of the child,76 and the resulting damage to the 


child’s life or health, where this is an element.77 
On the other hand, accused has the burden of prov¬ 
ing matters of defense,78 and it has been held that 
the burden is on accused to overcome a presump¬ 
tion of legitimacy.78 Under a statute making it an 
offense for a person, without just cause or excuse, 
to abandon or fail to support his children, it has 
been held that the burden is on accused to show a 
just cause or excuse.^® However, it is more gen¬ 
erally held that the burden is on the state to prove 
the want of a lawful excuse for accused’s refusal 
or neglect,8l such as by reason of his ability to pro¬ 
vide for the child,^2 and excuse or justification is 
not regarded as defensive matter.88 it has also 
been held that a wife who leaves her husband by 
reason of his treatment of her has the burden of 
establishing such fact in a proceeding instituted by 


73. Cal.—^People v. Yates, 298 P. 961, 
114 Cal.App.Supp. 782. 

Ind.—^Manners v. State, 5 N.E.2d 300, 
210 Ind. 648. 

Iowa.—State v. Uugry, 33 N.W.2d 
381, 239 Iowa 1035—State v. Heath, 
276 N.W. 36, 224 Iowa 483—State 
r. ITlchols, 267 N.W. 813, 219 Iowa 
309—State v. Brodie, 222 N.W. 23, 
206 Iowa 1340. 

Ky.—Cox v. Commonwealth, 132 S. 
W.2d 739, 280 Ky. 94, 131 AL.R. 
478. 

Miss.—Pagre v. State, 133 So. 216, 
160 Miss. 300. 

Mo.—State v. Miller, App., 33 S.W.2d 
1063—^Miller v. Gerk, App., 27 S. 
W.2d 444. 

Tex.—^Davis v. State, 16 S.W.2d 826, 
112 Tex.Cr. 326. 

46 C.J. p 1369 note 41. 

WlUfnlxLess 

Tex.—Glazener v. State, 36 S.W,2d 
762, 117 Tex.Cr. 605—O’Brlant v. 
State, 21 S.W.2d 520, 113 Tex.Cr. 
827—Davis v. State, 16 S.W.2d 826, 
112 Tex.Cr. 325. 

74. Iowa.—State v. TTngryf 88 N.W. 
2d 381, 239 Iowa 1035—State v. 
Nichols, 267 N.W. 813, 219 Iowa 
309. 

Da.—State v. Yleringr, 174 So. 641, 
187 La. 332. 

Miss.—Page v. State, 138 So. 216, 160 
Miss. 300. 

Mo.—State v. Miller, App., S3 S.W. 
2d 1063—^Miller v. Gerk, App., 27 
S,W.2d 444. 

46 CJ. p 1360 note 42. 

75- Cal.—People v. Yates, 298 P. 961, 
114 Cal.App.Supp. 782: 

Iowa.—State v. Nichols, 257 N.W. 
813, 219 Iowa 309. 

Mo.—^tate y. Barcilcowsky, App., 148 
, S.W.2d 341—Miller v. Gerk, App., 
27 S.W.2d 444. 

Pa.—Coinmonwealth v. Cunningham, 

. 15;6 A. 551, 1Q2 Pa.Sup6r. 154. 

46 C.J. p 1860 note 43- 


76. Iowa.—State v. Ungry, 38 N.W. 
2d 381. 239 Iowa 1036. 

Ky.—^Brinson v. Commonwealth, 210 
S.W.2d 936, 307 Ky. 291. 

Mo.—State v. Staver. App., 116 S.W. 
2d 158. 

46 C.J. p 1360 note 44. 

Sependenoy 

C.—State V. Redmond, 148 S.B. 474, 
150 S.C. 462. 

77. Mo.—State v. Langley, 164 S.W. 
713, 248 Mo. 545. 

78. Ky.—^Meek v. Commonwealth, 
217 S.W.2d 961, 309 Ky. 370. 

Offer to take ohildrexi into home 
Burden rests on father, defending 
on ground that he is willing to take 
his children into his home and 
should not therefore be compelled to 
pay another for their support, to 
satisfy the trial court that his propo¬ 
sition is made in good faith and 
wotild be for best interests of chil¬ 
dren.—Commonwealth v. Campbell, 
193 A, 119, 128 Pa.Super. 72. 

79. Ky.—Gee v.. Commonwealth, 94 
S.W.2d 17, 263 Ky. 808. 

80. S.C.—State y. Goins, 115 S.B. 
232, 122 S.O. 192. 

Xnahlllty 

Accused has the burden of proving 
that he was unable to support his 
children.—^Meek v. Commonwealth, 
217 S.W.2d 961, 309 Ky. 370. 

« ^ 

81. Iow€L—State y. TTngry, 33 N.W. 

2d 381, 289 Iowa 1035—State v. 
Nichols, 257 N.W. 813, 219 Iowa 
309—State y. Brodie, 222 N.W. 23, 
206 Iowa 1340. 

La.—State v. Viering, 174 So. 641, 
187 La. 332. 

Miss.—^Page v. State, 133 So. 216, 160 
Miss. 300. 

Mo.—State v. Miller, App., 33 S.W.2d 
1068—Miller y. Gerk, App., 27 S.W. 
2d 444. 

Or.—State y. Francis, 269 P. 878, 126 
or. 263.. . 

46 C.J. p 1360 note 46. 
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'Burden not thifted 

Fact that father offered documen¬ 
tary evidence showing an infirmity 
which rendered him unable to earn 
support and alleged that he had no 
other income could not shift burden 
from state to father of proying that 
neglect to support child was without 
just cause.—State y. Vleriiig, 174 So. 
641, 187 La. 382. 

Xn Pennsylvania 

(1) Wife in proceedings against 
husband under statute for support of 
children was held to have burden of 
proving that husband separated him¬ 
self from her without reasonable 
causa—Commonwealth v. Ctmning- 
ham, 156 A. 561, 102 Pa.Super. 104. 

(2) However, a later decision held 
that in such proceeding burden was 
on husband to justify leaving his 
family.—Commonwealth v. Shankel, 
19 A.2d 493, 144 Pa.Super. 476. 

82. Fla.—Floyd v. State, 155 So. 
794, 115 Fla. 625. 

Mich.—^People v. Collins, 290 N.W. 
386, 292 Mich. 217. 

Mo.—State v. Barcikowsky, App., 143 
S.W,2d 341—State v. Miller, App., 
33 S.W.2d 1063—State v. Young, 
Ap.. 278 S.W. 1106. 

46 CJ. p 1860 note 47. 

Xn order to Show wUlfUl failure or 
reltLsai to support minor children, 
the prosecution must establish that 
accused was able to support his chil¬ 
dren, but would not.—^Mobley v. 
State, 87 S.W.2d 740, 129 Tex.Cr. 379 
—Hardin v. State, 61 S.W.2d 1002, 
124 Tex.Cr. 237—Glasener v. State, 36 
S.W.2d 762, 117 Tex.Cr. 606—West v. 
State. 9 S.W.2d 737, 110 Tex.Cr. 644. 

State has burden of proving aocused 
able-bodied 

Ala.—Scott V. State, 128 So. 99, 23 
AlaApp. 211. 

83. Miss.—^Page v.^ State, 138 So. 

I 216, 160 Miss. 800. 
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her against her husband based on desertion and 
nonsupport of their children.84 

Presufnptians. General rules as to presumptions 
have bedi applied.^^ Accordingly, there is a pre¬ 
sumption that a child alleged to be accused’s is le¬ 
gitimate.*^ Neglect of duty to support may raise 
a presumption of guilty intent*^ In the absence of 
evidence of the circumstances of his leaving, it has 
been held that the presumption is that a father’s 
desertion of his minor children was without reason¬ 
able cause.** However, in the absence of a stat¬ 
ute providing otherwise, it has been held that mere 
proof of separation and failure to provide ade¬ 
quate support is insuflScient to raise a presumption 
of willful abandonment.** Under some statutes 
proof of the desertion of a child in destitute or 
necessitous circumstances or of a neglect or re¬ 
fusal to provide for its maintenance and support 
constitutes prima facie evidence of the violation of 
the statute** or prima facie evidence that such de¬ 
sertion, neglect, or refusal was willful,*i but the 
presumption thus raised is rebuttable*^ and does 
not cast the burden of proof on accused.** There 
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is no presumption that a minor son becomes self- 
supporting at the age of sixteen if in sound health 
mentally and physically.*^ 

b. Admissibility 

The general rules governing the admissibility of evi¬ 
dence In Criminal cases apply as to the admissibility of 
the evidence In prosecutions for abandonment or neg¬ 
lect to support a child. 

The general rules governing the admissibility of 
evidence in criminal cases apply as to the admissi¬ 
bility of the evidence in prosecutions for abandon¬ 
ment or neglect to support a child,** such as with 
respect to accused’s intent,** his relationship to the 
child,**^ his ability to provide for it,** the destitute 
and necessitous circumstances of the child** and ac¬ 
cused’s knowledge thereof,^ and as to whether the 
abandonment or neglect or refusal to support was 
wdllful and without just cause.* A charge of deser¬ 
tion and failure to provide necessarily involves ac¬ 
cused’s attitude toward his children; and, generally 
speaking, evidence of any fact or circumstance from 
which his attitude of indifference, dislike, neglect, 
or desire to be free from, or rid of, them is ap¬ 
parent may be introduced in evidence.* 


84. Pa.—Commonwealth v. Cunningr- 
ham, 156 A. 651, 102 Pa-Super. 104. 

85. Ky.—Gee v. Commonwealth, 94 
S.W.2d 17, 268 Ky. 808. 

86. Ky.—Gee v. Commonwealth, su¬ 
pra. 

87. IT.T.—^People v. Brown, 143 N.B. 
658, 287 N.T. 483, 82 A.L.R. 1164. 
Guilty intent 6f father to desert 

minor child may be presumed from 
negrlect of duty.—^Ex parte George, 
73 P.2d 471, 63 Okl.Cr. 115. 

88. Pa.—Commonwealth v. Shankel, 
19 A.2d 493, 144 Pa.Super. 476. 

89. N.C.—State v. Roberts, 150 S.B. 
199, 197 N.C. 662. 

90. Cal.—People v. Norton, 117 P.2d 
402, 47 Cal.App. 189. 

91. Iowa.—State v. Anderson, 228 N. 
W. 853, 209 Iowa 510, 67 A.L.R. 
1866—State v. Brodie, 222 N.W. 23, 
206 Iowa 1840. 

Wash.—State v. Tucker, 276 P. 668, 
161 Wash. 218. 

W.Va.—State v. Constable, 112 SJB. 
410, 90 W.Va. 615. 

92. Wash.—State v. Tucker, 275 P. 
658, 161 Wash. 218. 

98. Iowa.—State v. Brodie, 222 N.W. 
23, 206 Iowa 1840. 

94. Pa.—Commonwealth ex reL 

Smith V. Glllmor, 95 Pa.Super. 
667. 

95. Ky.—Black v. Commonwealth, 82 
S.W.2d 321, 269 Ky. 169. 

Tex.—Waldrop v. State, 188 S.W.2d 
969, 138 Tox.Cr. 166. 

46 C.J. p 1360 note 50;‘ 


Evidence held inadmissible 

(1) Declarations of wife as to her 
pregnancy alleged to have been made 
to accused at time of marriage.— 
State V. Rowland, 172 S.E. 182, 205 
N.C. 644. 

(2) Evidence that accused’s broth¬ 
er had been required by court order 
to contribute toward support of a 
child.—^Pope V. State, 69 S.W.2d 390, 
123 Tex.Cr. 676. 

(3) Testimony concerning ac¬ 
cused’s association with certain 
woman, unless it appeared at least 
circumstantially that he was spend¬ 
ing money on her.—Carr v. State, 81 
S.W.2d 86, 128 Tex.Cr. 324. 

<4) Evidence that accused was 
drunk and was fined, in view of his 
testimony that he did not buy whis¬ 
ky and had not paid fine.—Carr v. 
State, supra. 

(6) Other evidence held inadmis¬ 
sible see 46 C.J. p 1360 note 60 [b]. 

96. Cal.—^People v. Stephens, 86 P. 

2d 487, 80 Cal.App.2d 67. 

46 aJ. P 1360 note 61. 

97. Bviaenod held admissible 

(1) Where the defense was that 
desertion was justified by the wife’s 
Infidelity and because the child was 
not accused’s. It was error to exclude 
testimony that men were going to 
accused’s house In his absence, and 
evidence of the contents of a letter 
by accused’s wife after the separa¬ 
tion, In which she sent a message to 
one w^th whom she was charged 
with having been intimate.—^Brown 
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V. state. 255 S.W. 438, 96 Tex.Cr. 
568. 

(2) Other evidence held admissible 
see 46 C.J. p 1360 note 62. 

Neither wife nor husband can tes¬ 
tify to nonaooess and thus bastard¬ 
ize a child born during their mar¬ 
riage.—Commonwealth ex rel. Shear¬ 
ed V. Sheared, 44 Pa.Di8t. &Co. 361. 

98. Fla.—^McBrayer v. State, 160 So. 
736. 112 Fla. 415. 

Miss.—Clark v. State, 180 So. 602, 
181 Miss. 466. 

Pfiu—Commonwealth v. Dugan, 66 A. 

2d 683, 162 Pa,Super. 10. 

Tex.—Waldrop v. -State, 133 S.W.2d 
969, 138 Tex.Cr. 166. 

46 C.J. p 1360 note 63. 

99. HI.—People v. Booth, 61 N.E.2d 
870, 390 Ill. 830. 

Kan.—State v. McCall, 149 P.2d 530, 
168 Kan. 662. 

Tex.—Morris v. State, 161 S.W.2d 
1090, 144 Tex.Cr. 228. 

46 C.J. p 1360 note 64. 

Amount expended by welfare agency 
Testimony as to amounts welfare 
department had been compelled to 
furnish to children was Inadmissible. 
—State V. McCall. 149 P.2d 680, 168 
Kan. 662. 

1. La.—State v. Clark, 83 So. 696, 
146 La. 421. 

46 C.J. p 1360 note 66. 

8. Tex.—Pybus v. State, 261 S.W. 

1068, 94 Tex.Cr. 624. 

46 C.J. P 1360 note 66. 

3. Tex.—Curd. v. State, 217 S.W. 

1043, 86 Tex-Cr. 662. 

46 C.J. p 1861 note 67* 
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Acts or conduct before and after time charged. 
Since the offense is a continuing one, as discussed 
supra § 92, evidence of accused's conduct or neg¬ 
lect of the child before and after the time charged 
is admissible to show intent and motive,* and as 
tending to show the commission of the offense 
charged,5 and as to whether or not it was commit¬ 
ted at or about the time charged.® Although ac¬ 
cused cannot be punished for failure to support his 
children before the law went into effect, as dis¬ 
cussed supra § 91 a, evidence that such children 
were in a destitute condition for a long time be¬ 
fore the law went into effect, and that such condi¬ 
tion continued up to the time of the prosecution, is 
admissible and for this purpose evidence showing 
when accused abandoned his wife and family is ad¬ 
missible, although it cannot be considered except as 
tending to show the condition of the wife and chil¬ 
dren.® However, it has been held that evidence as 
to how accused had provided for his family prior to 
the alleged desertion is incompetent® and that it is 
error to admit evidence of complaints made to the 
witness that accused Was not providing for his fam¬ 
ily.^® 

Marital difficulties. Evidence as to accused's dif¬ 


ficulties with his wife, the mother of the children, 
including their separation, and her taking the chil¬ 
dren with her, is generally immaterial and irrele¬ 
vant, on the question of his abandonment or non¬ 
support of such children.^1 However, it has been 
held that the wife's testimony as to accused's treat¬ 
ment of her and the children when she lived with 
him is admissible to show that her fear of death 
or serious bodily harm if she lived with him was 
well founded and that she was justified in refusing 
to return to him with the children.^® It has also 
been held that, where the wife appears as a prose¬ 
cuting witness, evidence tending to show her malice 
and animus is admissible.^® 

c. Weight aiid Sufficiency 

In a prosecution for abandonment or neglect to sup¬ 
port a child, the state must prove all the elements of the 
offense beyond a reasonable doubt. 

As in other criminal cases, the state must prove 
all the elements of the offense beyond a reason¬ 
able doubt and the weight and sufficiency of 
the evidence for this purpose is controlled by the 
general rules governing in other criminal cases.i® 
These rules have been applied as to the sufficiency 
of the evidence to sustain a conviction^® or order 


Testimony xesrarOing Idud of peo¬ 
ple living in botiBe occupied by ac¬ 
cused and conduct of persons at 
house where accused went with his 
son should not be admitted.—^Duck¬ 
worth V. State, 56 S.W.2d 97, 122 
Tex.Cr. 824. 

4 . Okl.-nTefCries v. State. 267 P. 833, 
87 Okl.Cr. no. 

Admissibility of evidence of other 
offenses in prosecution for nonsup¬ 
port of wife or child generally see 
Criminal Law { 691 v. 

6. G€l—C urtis v. State, 172 S.B. 99, 
48 GaAuPP. 185. 

4$ C.J. P 1361 note 60. 

Xnstniotioii to disr^rard 

In prosecution of father for will¬ 
ful neglect to provide for support of 
minor children, admission of testi¬ 
mony relative to events occurring 
more than three years before pros¬ 
ecution was instituted was not error 
where court instructed jury that 
they could consider only evidence of 
neglect to provide for support of 
minors for period of three years 
prior to time prosecution was Insti¬ 
tuted.—^Rainwater v. State, 141 S-W*. 
2d 864, 140 Tex.Cr. 88, rehearing de¬ 
nied 143 S.W.2d 958, 140 Tez.Cr. 88. 

e, Wis.—Adams v. State, 159 N.W. 
726, 164 Wls. 223—Hopkins v. 
State, 105 NJW. 223, 126 Wls. 104. 

7. Tex.—[NToodleman v. State, 170 8. 
W: 710, 74 Tex.Cr. 611. 

8. Tex.—K’oodl^Doan v- State, supra. 


9. Ky.—Hembree v. Commonwealth, 
276 S.W. 812, 210 Ky. 333. 

46 C.J. p 1361 note 65. 

10. Mo.—State v. Shouse, 186 S.W. 
1064, 268 Mo. 199. 

11. Ky.—^Black v. Commonwealth, 
82 S.W.2d 321, 269 Ky. 169. 

46 C.X p 1361 note 67. 

Bvideuoe held inadmissible 

(1> Evidence concerning frequen¬ 
cy of trips made by accused's wife 
and person accompanying her was 
properly excluded, where child was 
not in mother’s custody on leaving or 
return.—^Black v. Commonwealth, 82 
S.W.2d 821, 269 Ky. 169. 

(2) Other evidence held inadmissi¬ 
ble see 46 C.X p 1361 note 67 [a]. 

12. S.C.—State V, Haynes, 177 S.B. 
785, 174 S.C, 460. 

13. Bvidenoe showing that wife Shot 
I at husband and threatened to shoot 

him was admissible.—^Lynn v. State, 
191 N.BI. 100, 47 Ohio App. 168. 

14. Iowa.—State v. Heath, 276 N.W. 
35, 224 Iowa 483—State v. Brodie, 
222 N.W. 23, 206 Iowa 1840. 

46 C.J. p 1361 note 69. 
wmfalness 

Tex.—Mobley v. State, 87 S.W.2d 740, 
129 Tex.Cr. 379—Hardin v. State, 
61 S.W.2d 1002, 124 Tex.Cr. 237— 
l^vis V. State, 16 S.W.2d 826, 112 
Tex.Cr. 326. 

Accused as able-bodM 
State must prove beyond reason¬ 
able doubt that one charged with 
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leaving child without means of sub¬ 
sistence is able-bodied.—Scott v. 
State, 123 So. 99, 23 AlaApp. 211. 

15. Okl.—^Edwards v. State, 187 P, 
2d 248, 85 Okl.Cr. 286. 

Besiaenoe in another state 
Evidence held sudlcient to support 
conclusion that accused’s residence in 
another state was colorable merely, 
giving no Jurisdiction to court there 
to grant divorce having extraterri¬ 
torial validity.—State v. Cooke, 148 
A. 385, 110 Conn. 848. 

16. Bvidenoe held snAoient 

Cal.—^People v. Dorius, 121 P.2d 608, 
49 Cal.App.2d 259—^People v. Nor¬ 
ton, 117 P.2d 402, 47.Cal.App. 189— 
People V. Nelson, 108 P,2d 61, 42 
Cal.App.2d 83. 

Ga.—Ozbum v. State, 64 S.E.2d 376, 
79 Ga.App. 823—^Moore v. State, 51 
S.B.2d 467, 78 Ga,App. 470—Nelson 
V. State, 48 S.E.2d 570, 77 GauApp. 
266—Rhodes v. State, 47 S.E.2d 293, 
76 GaApp. 667—^Maloof v. State, 
19 S.B.2d 786, ^7 Ga.App. 269— 
Joiner v. ‘State, 17 S.E.2d 101, 66 
Ga.App. 106—Cannon v. State, 186 
S.E. 364, 53 . GaApp. 264~rBradley 
V. Sfeite, 182 S.E. 821, 52 GaApp. 
208—Pickren v. State, 182 S.B. 423, 
62 GaApp. 78—“Archer v. Statet 173 
SJSk 921, 48 GaApp. 854. 

IlL—People V. Booth, 67 N.E.2d 214, 
324 HLAPP. 69. 

IndL—]BYancis v. State, 59 N.E.2d 565, 
228 Ind. 186—Woolbright v. State, 
169 N.B. 888, 90 Ind.App. 704. 

Ky,—^Brinson v. Coimnonwealth, 210 
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for support,to show the abandonment,!* to show 
the time of the offense,!* to show criminal intent,*® 
to show the name*! and age** of the child, to show 
the abilily of accused to support and maintain the 


child,*® to show the destitute or necessitous circum¬ 
stances of the child,*< and to riiow that the aban¬ 
donment, neglect or refusal to support was willful*® 


S.W.2d 936, 307 Ky. 291—Hubbard 

V. Commonwealth, 182 S.W.2d 974, 
298 Ky. 408. 

Minn.—State v. Washnesky, 246 N.W. 

366, 187 Minn. 643. 

Miss.—Clark v. State, 180 So. 602, 181 
Miss. 456. 

Mo.—State v. Vogel, App., 61 S.W. 
2d 123. 

Okl.—^Edwards v. State, 187 P.2d 248, 

86 Okl.Cr. 285—Cosby v. State, 186 
P.2d 844, 86 Okl.Cr. 159—Waters v. 
State. 129 P.2d 863, 75 Okl.Cr. 186 
—Cowley V. State, 88 P.2d 914, 66 
Okl.Cr. 479—CSoodart v. State, 88 P. 
2d 911, 65 Okl.Cr. 472—Williams v. 
State. 71 P.2d 496, 62 Okl.Cr. 298 
—^Dyer v. State, 52 P.2d 1080, 58 
Okl.Cr. 317. 

S.C.—State V. Haynes, 177 S.E. 785, 
174 S.C. 460—State v. Free, 165 S. 
E. 838, 168 S.C. 515. 

Tex.—Wills V. State, 176 S.W.2d 676, 
146 Tex.Cr. 666—Williamson v. 
State, 172 S.W.2d 340, 146 Tex.Cr. 
172—^Morris v. State, 161 S.W.2d 
1090, 144 Tex.Cr. 228—^Rainwater v. 
State. 141 S.W.2d 364, 140 Tex.Cr. 
88, rehearing denied 143 S.W.2d 

968, 140 Tex.Cr. 88—Waldrop v. 
State, IS**- S.W.2d 969, 138 Tex.Cr. 
166—^Turner v. State, 97 S.W.2d 

969, 131 Tex.Cr. 824—Smith v. 
State, 76 S.W.2d 99. 127 Tex.Cr. 
59—^Lambert v. State, 60 S.W.2d 
460, 124 Tex.Cr. 83—Edens v. State, 
18 S,W.2d 866, 112 Tex.Cr. 181— 
Wilkerson v. State, 263 S.W. 924, 
98 Tex.Cr. 118. 

Wis.—State v, Eusak, 10 N,W.2d 136, 
248 Wis. 437. 

46 C.J. p 1361 note 71 [a], [c]. 

Bvidenoe hf^d InsoffloieiLt 
IBla.—Chavers v. State, 193 So. 637, 
141 Pla. 470. 

Ga.—^Bowling v. State, 8 S.E.2d 697, 
62 Ga.App. 540. 

ni.—^People V. Booth, 61 N.B.2d 370, 
890 HI. 330. 

Iowa.—State v. TTngry» .88 N.W.2d 
381, 239 Iowa 1035. 

B^y.—Clark v. Commonwealth, 90 S. 

W.2d 998, 262 Ky. 576. 

Mo.—State v. Mestemacher, App.» 64 
S.W.2d 180. . 

Neb.—Weber v. State, 240 H.Wl 429. 
122. Neb,. 369. 

Tex.—Mobley. V. State. 87 S.W.2d 740, 
129 Tex.Cr. 879—Hardin v. State. 
61 S.W.2d 1002, 124 Tex.Cr. 237— 
Duckworth v. State; 66 S.W.2d 97, 
122 Tex.Cr. 324—Davis .v. State. 
16 S.W.2d 826, 112 Tex-Cr. 825— 
West V. State, 9 S.W.2d 787, 110 
Tex.Cr. 644—Gostick v. State, 8 S. 
W.2d 167, 110 T^Cr. 282. 

W. Va.—State v. Rector^ 48 SJB.2d 821, 
180 wIYsl 816. 


•^yo.—state V. Haworth, 208 P.2d 
279 

46 C.J. p 1361 note 71 [b], [d]. 

17. Bvidenoe held to sustain order 
Pa.—Commonwealth ex rel. Cripps v. 

Cripps, 65 A.2d 437, 161 Pa.Super. 
417—Commonwealth v. Lawson, 84 
A.2d 268, 153 Pa.Super. 446—Com¬ 
monwealth V. Shankel, 19 A.2d 493, 
144 Pa.Super. 476—Commonwealth 
ex rel. Elgart v. Elgart, 9 A.2d 202, 
137 Pa.Super. 418 —Commonwealth 
ex rel. Nolan v. Nolan, 169 A. 247, 
111 Pa.Super. 174. 

Suspension of order h^d sustained 
by evidence 

Pa.—Commonwealth ex rel. Lallou v. 
Lallou, 36 A.2d 725, 154 Pa.Super. 
645. 

18. Evidence held sufficient 

Ely,—-Moore v. Smith, 14 S.W.2d 1072, 
228 Ky. 286. 

46 C.J. P 1362 note 72 (al. 

Evidence held insufficient 
Pla. —^Ployd V. State, 166 So. 794, 116 
Fla. 625. 

Q-a.—Bowling V. State, 8 S.E.2d 697, 

62 Ga.App. 540. 

Mo.—State v. Anderson. 175 S.W. 269, 
189 Mo.App. 611. 

Pa. —Commonwealth v. Cunningham, 
166 A. 661, 102 Pa.Super. 104. 
Bvidenoe JustUying wife’s leaving 
(1) Evidence established su<di In¬ 
dignities to the person of the wife 
as to Justify wife’s conduct in leav¬ 
ing the husband, entitling wife to 
reasonable support for minor child.— 
Commonwealth v, Dugan, 66 A.2d 683, 
162 Pa.Super. 10. 

<2) Evidence sustained finding that 
wife had reasonable cause for sepa¬ 
rating from her husband.—Common¬ 
wealth ex rel. Cripps v. Cripps, 66 
A.2d 437, 161 Pa.Super. 417. 

19. Evidence held sufficient 

To show commission of offense be¬ 
fore commencing prosecution.—Jef¬ 
fries V. State. 267 P. 833, 37 Okl.Cr. 
110 . 

aOb droumstantial evidence may be 
sufficient to show criminal intent.— 
State V. Hobbs, 291 S.W. 184, 220 Mo. 
App. 632. 

Bvidenoe held sufflotent to rfhow In- 
. tent to abandon 

Cal.—^People v. Stephens, 85 P.2d 487, 
80 Cal.App.2d 67. 

Tex.—^Irvii^ v. Stat^ 166 S.W. 
1166, 73 Tex.Cr. 616. 

46 C.J. P 1362 note 76. j 

28. Evidence h^ sufficient 
Ini^—^Francis v. State, 69 N.E.2d 666, 
223 Ind. 186. 

T^x.-r-Bainwi9.tor y. State, 141 S.W. 
2d 864, 140 'Tex.Cr. 88, rehearing 
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denied 143 S.W.2d 958, 140 Te*.Cr. 

88 . 

23. Evidence h^ sufficient 

(1) To show ability to provide. 
Pa.---Commonwealth v. Shankel, 19 

A.2d 493, 144 Pa.Super. 476—Com¬ 
monwealth ex rel. Elgart v. Elgart, 

9 A.2d 202. 187 Pa.Super. 418— 
Commonwealth v. Spadine, 196 A. 
898, 130 Pa-Super. 77. 
g.C.—State V. Stafford, 8 S.B,2d 849, 
193 S.C. 474. 

46 C.J. p 1362 note 76 [a] (2). 

(2) To show inability to provide.— 
People V. Forester, 155 P. 1022, 29 
CaJ.App. 460. 

Evidence held insufficient 

(1) To show ability to provide.— 
People V. Collins, 290 N.W. 386, 292 
Mich. 217—46 C.J. p 1362 note 76 [b]. 

(2) To show inability to provide.— 
Meek v. Commonwealth, 217 S.W.2d 
961, 809 Ky. 370—^Brinson v. Com¬ 
monwealth, 210 S.W.2d 936, 307 Ky* 
291. 

24. Mo.—State v. Hartman, App., 
259 S.W. 513. 

Evidence h^d sufficient 

(1) To show destitute, indigent, or 
necessitous circumstances of child or 
children.—^Black v. Commonwealth, 
82 S.W.2d 321, 259 Ky. 169—46 aj. 
p 1362 note 77 [a] <1), [c]. 

(2) To show that accused had 
knowledge of the necessitous condi¬ 
tion of his children.-People v. Baker, 
222 ni-App. 451. 

Evidence held insufficient 

Ky.—Cox V. Commonwealth, 132 S.W. 

2d 739, 280 Ky. 94. 131 A.L.R. 478. 
Mo.—State v. Vogel, App., 61 S.W.2d 
123. 

Tex.—Gostick v. State, 8 S.W.2d 167, 
110 Tex.Cr. 282. 

46 C.J. P 1362 note 77 [bj. 

Merely proving child’s existence 
sufficiently shows child’s need, for 
food, clothing, and shelter,—^People 
V. Yates, 298 P. 961. 114 CalApp. 
Supp. 782. 

25. Circumstantial evidence 

Element of willfulness, like any 
other fact, may be proved by circum¬ 
stantial evidence.—^Francis v. State, 
69 N.E.2d 666, 228 Ind. 186. 

Bvidenoe held sufficient 

(1) In general. 

Ind.—^Francis v. State, supra. 

'Vyis.—^Zitlow V. State, 252 N.W. 868, 
213 Wis. 493. 

46 C.J. P .1362 note 78 [a], [c]. 

(2) Proof of abando^ent and 
nonsupport of child warr^ts Jury in 
finding that accused willfully neg¬ 
lected to support child.—State y. 
Hinson, 183 S.B. 397, 208^ N.C, 18L 
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and without good cause or lawful excuse.^® 
Relation of acctised to child. General rules as to 
the weight and sufficiency of the evidence have 
been applied to evidence showing the relation of ac¬ 
cused to the child so as to bring him within the stat- 
ute27 and to evidence of the legitimacy of the 
child.28 It has been held that the marriage need 
not be shown by the record thereof^^ or by the 
marriage certificate,^® but may be proved by other 
direct or circumstantial evidence^'^ or may be ad¬ 
mitted by accused at the trial.^^ 

Defenses. General rules as to the weight and 
sufficiency of the evidence have been applied as to 
the sufficiency of the evidence to establish a de- 

fense.®3 

§ 98. -Trial, Judgment, and Review 

a. Trial 


b. Judgment or order 

c. Review 

a. Trial 

Subject to statutory variations, the rules governfrig 
the trial of criminal cases apply in a prosecution for 
abandonment or neglect to support a child or similar of. 
fense. 

Subject to statutory variations,®^ the rules gov¬ 
erning the trial of criminal cases generally, as dis¬ 
cussed in Criminal Law §§ 961-1417, apply in a 
prosecution for abandonment or neglect to support 
a child or similar offense.®’® In accordance with the 
general rules, it is for the court to determine ques¬ 
tions of law,®® and in a proper case it may direct 
a verdict.®^ On the other hand, questions of fact 
are to be tried by the jury®® or the trial court act¬ 
ing as the trier of facts where the trial is without 


XvUlsnos Udld insiiAoiexLt 
• (1) To show willful desertion or 
abandonment.—O'Briant v. State, 21 
S.W.2d 620, 113 Tex.Cr, 827—46 C.J. 
p 1862 note 78 [b] (2). 

(2) To show willful neglect 
'Colb. — ^Laws V. People, 151 P. 433, 60 
Colo. 562. 

Tex.—Duckworth v. State, 66 S.W.2d 
07, 122 Tex.Cr. 324—Glazener v. 
State, 36 S.W.2d 762, 117 Tex.Cr. 
606—^Melton v. State, 27 S.W.2d 
161, 116 Tex.Cr. 488—^Dawson v. 
State, 25 S.W.2d 843, 114 Tex.Cr. 
146. 

46 C.J. p 1362 note 78 [b] (2). 

(8) To show absence of willful¬ 
ness.—^People V. Swiggy, 232 P. 174, 
60 Cal. 674—i6 C.J. P 1362 note 78 
Cb3 (6). 

(4) To show other related matters 
see 46 C.J. p 1362 note 78 [b] (3)-(6). 

29. Xnfereace held suilloieiit 

Evidence from which absence of 
good cause might reasonably be in¬ 
ferred was sufficient to warrant find¬ 
ing that neglect was without good 
cause.—•’Williams v. State, 71 P.2d 
406, 62 Okl.Cr. 208—^Dyer v. State, 
62 P.2d 1030, 58 Okl.Cr. 317. 

Bvidence held snffioient 
Or.—State v. Francis, 260 P. 878, 126 
Or. 253. 

46 C.J. p 1362 note 70 [a]. 

Syldenoe held ImnifflciexLt 
Da.—State v, Vlerlng, 174 So. 641, 
187 Da. tZX 

46 CJ. p 1862 note 70 CbJ. 

27. Ind.—Francis v. State, 59 N.B. 

2d 665, 223 Znd. 186. 

46 aJ. p 1362 note 81. 

Hviaenoe held snffident to Show par¬ 
entage 

<1) In general., 

Ind.—^Francis v. State, supra. 
Tex.-^De Duna v. State, 151 S.W.2d 
226, 142 TexXh. 2. 


(2) Bvidence that child was born 
before parties were married sustain¬ 
ing finding that accused was father 
of child.-~Cosby v. State, 186 P.2d 
844, 85 Okl.Cr. 150. 

Soientlflo evidence held to show ao- 
otLsed not father 

Pa.—Commonwealth v. 'Visockl, 23 
Pa.Dist&Co, 103, 83 Plttsh.Leg.J. 
118. 

28. m. —^People V. Baker, 222 Ill. 
App. 451. 

46 C.J. p 1362 note 82. 

Sdentiflo evidence held to Show Ih* 
legitimacy of child 
Pa.—Commonwealth v. Visockl, 23 
Pa.Dist.&Co. 103, 83 Plttsh.Leg.J. 
113. 

29. "Wls.—^Flrmeis v. State, 20 N.W, 
663, 61 Wis. 140. 

30. Wis.—^Firmeis v. State, supra. 
81. Ga.—Cunningham v. State, 78 S. 

B. 780, 13 Ga.App. 80. 

46 C.J. p 1362 note 86. 

32. Wis.—^Firmels v. State, 20 N.W. 
663, 61 Wis. 140. 

33. Svldenoe held snfBlolent 

To sustain finding that husband’s 
otter to take the children into his 
home with his second wife was not 
made in good faith and through a 
genuine concern for best interests of 
children.—Commonwealth v. Camp¬ 
bell, 103 A. 110, 128 Pa.Super. 72. 
Bvidence held insnAoient 

Defendant's testimony which went 
no further than assertion that he 
was a disabled veteran and not able 
to work, in light of record disclos¬ 
ing that he was able to do some 
work but that he had not worked for 
pay and had not made effort to earn 
livelihood for himself and family 
since termination of his war service, 
did not establish a defense.—^Brinson 
V. Commonwealth, . 210 S.W.2d 036, 
307 Ky. 201. 


34. Postponement of trial 
Under a statute giving a designat¬ 
ed court power to postpone at the 
request of accused any trial under 
any indictment returned thereunder 
during the good behavior of accused, 
the court has discretionary power 
to postpone the trial and may prop¬ 
erly exercise that discretion on such 
terms as it sees fit, including the 
exaction of a bond for support as a 
condition of postponement, and un¬ 
der such bond the rights of the pcur- 
ties are controlled by the terms 
thereof.—Coffey v. Helm, 47 6.W.2d 
70, 242 Ky. 506. 

36. nndlsg of gnllt 
Where trial by Jury was waived 
and court found accused guilty in the 
manner and form charged in the in¬ 
formation, the court necessarily 
found that the statutory prerequi¬ 
sites to a conviction for nonsupport 
were present.—^People v. Coleman, 30 
N.W.2d 201, 825 Mich. 618. 

36. S.C.—State V. Stone, 167 S.B. 
137, 159 S.C. 400. 

87. Ala.—Scott v. State, 128 So. 90, 
23 Ala.App. 211. 

Utah.—State v. Bess, 137 P. 829, 44 
Utah 30. 

Defeiiaant liOld not entitled to per¬ 
emptory instmotlon 
Tex.—Smith v. State, 75 S.W.2d 90, 
127 Tex.Cr. 69. 

38. Ala.—Crossley v. State, 146 So. 

170, 25 AlaJ^pp. 284. 

Ky.—Gee v. Commonwealth, 94 S.W. 

2d 17, 263 Ky. 808. 

Okl.-r-Owens v.. State, 116 P. 345, 6 
Okl.Cr. 110, 36 LJELA..N.S., 633, 
Ann.Cas.l913B 1218. 

S.C.—State V. Hellams, 39 S.B.2d 212, 
200 S.C. 141. 

Question of guilt h^d for Jury 
Ala.—GargiS' v. State, 194 So. 420, 
29 Ala.App. 203. 
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a jury;®® and this rule has been applied to the de¬ 
termination of such questions as whether the child 
was accused’s,^® whether the child was in destitute 
or necessitous circumstances,^i and whether de¬ 
fendant’s act or omission was willful^® and without 
good cause or lawful excuse.^® Where a father 
furnishes an expectant mother with some support 
it has been declared that whether or not the statu¬ 
tory duty has been satisfied is usually for the jury 


to determine.^^ 

Instructions. General rules also apply with re¬ 
spect to the instructions,such as that they must 
not be misleading.^® In its instructions it is not 
necessary for the court to define words of common 
use and meaning, such as ‘‘destitute and necessitous 
circumstances.”^'^ A requested instruction, requir¬ 
ing the finding of both abandonment and failure to 
support as necessary to a conviction, may be denied 


Iowa.—state v. Anderson, 228 N.W. 

853, 209 Iowa 510, 67 A.L..H. 1366. 
Ky.—Webb v. Commonwealth, 35 S. 
W.2d 14, 237 Ky. 141—Rickman v. 
Commonwealth, 28 S.W.2d 556, 232 
Ky. 426. 

N.C.—State v. Rowland, 172 S.EL 182, 

205 N.C. 644. 

Tex.—^Hinson v. State, 162 S.W.2d 
979, 144 Tex.Cr. 390. 

39. Pa.—Commonwealth ex rel. laco- 
• vella V. lacovella, 182 A. 727, 121 

Pa.Super. 139. 

do. Cal.—People v. Edland, 93 P.2d 
180, 84 Cal.App.2d 104. 

Ga.—O'Kelley v. State, 11 S.B.2d 718, 
63 Ga.App. 609. 

Ky.—^Bernard v. Commonwealth, 86 
S.W.2d 133, 260 Ky. 410. 

Okl.—Hollingshead v. State, 146 P.2d 
846, 78 Okl.Cr. 286. 

41. Ala.—Crossley v. State, 145 So. 

170, 26 AlaA-PP. 284. 

Iowa.—State v. Sayre, 222 N.W. 20. 

206 Iowa 1334. 

Ky.—^Black V. Commonwealth, 82 S. 

W.2d 321, 259 Ky. 169. 

46 O.J. p 1363 note 93. 

40. Ky.—^Barker v. ■ Commonwealth, 
277 S.W. 840, 211 Ky. 540. 

N.C.—State v. Rowland, 172 S.E. 182, 

205 N.C. 544. 

Svldenoe held liuniffioie]it for jtiry 
Ariz.—Branham v. State, 263 P. 1, 33 
Ariz. 710. 

Iowa.—State v. Nichols, 257 N.W. 
813, 219 Iowa 309. 

43. S.C.—State V. Stafford, 8 S.B.2d 
849, 193 S.C. 474—State v. Stone, 
157 S.B. 137, 159 S.C. 400—State v. 
Redmond, 148 S.B. 474, 150 S.C. 
452. 

Accused’s ability to provide for chil¬ 
dren 

<1) Question held for jury. 

Iowa.—State v. Sayre, 222 N.W. 20, 

206 Iowa 1334. 

B^sr.—^Brinson v. Commonwealth, 210 
S.W.2d 936, 307 Ky. 291—Gee v. 
Commonwealth, 94 S.W.2d 17, 263 
Ky. 808. 

Or.—State v. Anderson, 290 P. 1094, 
133 Or. 632. 

(2) In a quasi-criminal nonsupport 
proceeding: tried by the court with¬ 
out a jury it was held that the court. 
was not obligred to accept as true 
the hxisband's testimony as to his 
income or ability to support his chil¬ 
dren, but could make its own deduc¬ 


tions from the evidence.—Common¬ 
wealth V. Dugran, 56 A.2d 683, 162 Pa, 
Super. 10—Commonwealth ex rel. 
Diodati V. Diodati, 47 A.2d 541, 159 
Pa.Super. 138—Commonwealth ex rel. 
Schoenfeldt v. Schoenfeldt, 27 A.2d 
472, 149 Pa.Super. 455—Common¬ 

wealth ex rel. Elgrart v. Blgrart, 9 A. 
2d 202. 137 Pa,Super. 418. 

Season for not worldngr 

In prosecution for nonsupport, jury 
could not substitute their judgement 
as to validity of accused's reason for 
not working:, but could only deter¬ 
mine facts with reference to his grood 
faith, and acquit accused unless 
g:ood-faith element was absent.—^Zit- 
low V. State, 252 N.W. 368, 213 Wis. 
493. 

Svidence held insufficient for jury 
Ariz.—Branham v. State, 263 P. 1, 33 
Ariz. 710. 

Iowa,—State v. Nichols, 257 N.W. 
813, 219 Iowa 309. 

44. Cal.—^People v. Yates, 298 P. 961, 
114 Cal.App.Supp. 782. 

45. Ky.—Cox v. Conunon\^ealth, 132 
S.W.2d 739, 280 Ky. 94, 131 A.L..R. 
478. 

46 C.J. p 1363 note 95. 

Ability to earn support 

Jury should be instructed on ac¬ 
cused’s physical and mental capacity 
to earn support for children, espe¬ 
cially when there is evidence that 
accused is not physically and men¬ 
tally able to earn an income for 
their support.—Cox v. Common¬ 
wealth, 182 S.W.2d 739, 280 Ky. 94, 
131 A.L.R. 478. 

Tenue is not required to be men¬ 
tioned in instruction as one of the 
elements of the crime.—Small v. 
State, Ind,, 77 N.B.2d 678. 
Instructions held not erroneous or 
improperly refused 

(1) In general. 

Ga,—Carroll v. State, 8 S.B.2d 693, 
62 Ga,App. 539-^handler v. State, 
144 S.B. 51, 38 Ga.App. 362. 

Tex.—^Rainwater v. State, 141 S.W.2d 
364, 140 Tex.Cr. 88, rehearing de¬ 
nied 143 S.W.2d 958, 140 Tex.Cr. 
88 , 

46 C.J. p 1368 note 95 [d], [el. 

(2) Failure to instruct that if 
mother had furnished children neces¬ 
sities of life through her own earn¬ 
ings, they should find defendant not 
guilty.—Cox v. Commonwealth, 132 S. 
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■V7.2d 739, 280 ]Ky. 94, 131 A.I..R. 47S 
—Webb V. Commonwealth, 35 S.W.2d 
14, 237 Ky. 141. 

mstruotions held erroneous or prop¬ 
erly refused 

(1) In general. 

Ga,—Brock v. State, 180 S.B. 644, 61 
Ga,App. 414. 

Iowa.—State v. Brodie, 222 N.W. 23, 
206 Iow*a 1340. 

N.C.—State v. Ray, 143 S.B. 216, 195 
N.C. 628. 

Okl.—Cosby v. State, 186 P.2d 844, 
86 Okl.Cr. 159. 

Or.—State v. Francis, 269 P. 878, 
126 Or. 263. 

S.C.—State V. Stone, 157 S.B. 137, 169 
S.C. 400. 

Tex,—^Rainwater v. State, 141 S.W.2d 
364, 140 Tex.Cr. 88, rehearing de¬ 
nied 143 S.W.2d 958, 140 Tex.Cr. 
88 . 

46 C.J. p 1363 note 95 [bj. 

(2) Instruction omitting element 
of willfulness.—State v. Roberts, 150 
S.B. 199, 197 N.C. 662. 

(3) Instruction disregarding equal 
liability of mother for support of 
child.—State v. Brodie, 222 N.W. 23, 
206 Iowa 1340—State v. Sayre, 222 
N.W. 20, 206 Iowa 1334. 

(4) Instruction that fact that chil¬ 
dren were being supported by mother 
or by their own labors would be no 
defense.—^Fekany v. State, 163 So. 
221, 121 Fla. 61. 

(5) Instruction authorizing convic¬ 
tion for child desertion, if father fail¬ 
ed to provide for education, child be¬ 
ing only two and one half years old 
at time of trial.—Webb v. Common¬ 
wealth, 36 S.W.2d 14, 287 Ky. 141. 
Xustruotiou euxing objeotLou 

Fact that accused was in charge of 
county court when second crime was 
alleged to have been committed did 
not warrant reversal of prior convic¬ 
tion, in view of instruction to consid¬ 
er only evidence of his violation of 
statutes after final disposition of for¬ 
mer case.—State v. Jones, 160 S.B. 
468, 210 N.C. 424. 

46. Instructions held not misleading 
Ga.—Chandler v. State, 144 S.B. 61, 
38 Ga.App. 362. 

S.C.—State V. Stafford, 8 S.B.2d 849, 
193 S C 474 

46 C.J. p 1363 note 95 161, 

Tex.—^Hicks v. State, 263 S.W. 
291, 97 Tex.Cr. 629. 
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where either of them is a violation of the statute.*** 
Verdict and findings. General rules as to ver¬ 
dicts and findings in criminal cases, as discussed in 
Criminal Law §§ 1388-1416, have been applied.^* 
Assessment of punishment. In a prosecution for 
child abandonment it has been stated that the prop¬ 
er practice is for the court not to submit the ques¬ 
tion of the punishment to the jury unless request 
therefor is made on the part of accused, and even 
then the question of the alternative punishment 
should not be given.** 

b. Judgment or Order 

(1) In general 

(2) Periodic pa 3 rments; suspension of 

sentence 

(1) In General 

The Judgment or order In a prosecution for abandon¬ 
ment or neglect to support a child must comply with 
statutory requirements. 

The judgment or order in a prosecution for aban¬ 
donment or neglect to support a child must comply 
with the statutory requirements,and therefore a 
judgment entered on an unsigned minute entry some 
months after the verdict for nonsupport is contrary 
to a statute requiring the judge to fix the amotmt. 
to be paid by accused;** and in the absence of evi¬ 
dence of accused's present condition, it has been 
held that a judgment entered some months after 
verdict is also invalid because of the fact that his 
condition may have changed in the meantime so as 
to render him unable to support the child.** 

Where the penal code contains two distinct stat¬ 


utes governing separation and nonsupport of chil¬ 
dren by a parent, one of which is a criminal statute 
in the strict sense, while the other is quasi-criminal 
in nature, under the latter on a finding against the 
defendant the court cannot adjudge him guilty of 
a crime,*^ but can do no more than make a support 
order, as discussed infra subdivision b (2) (a) of 
this section, with power to commit, if not complied 
with.** 

(2) Periodic Pajrments; Suspension of Sen¬ 
tence 

(a) In general 

(b) Amount in general 

(c) Modification or vacation 

(d) Bond 

(a) In General 

Under some statutes, In addition to, or Instead of, 
sentencing accused to pay a fine, to be Imprisoned, or 
both, as the case may be, the court may Impose condi¬ 
tions as to the support of minor children, and require ac¬ 
cused to make periodic payments for such support. 

Under some statutes, after a conviction, in addi¬ 
tion to, or instead of, sentencing accused to pay a 
fine, to be imprisoned, or both, as the case may be, 
as discussed infra § 99, the court may impose con¬ 
ditions as to the support of the minor children** and 
require accused to make periodic pajmients fpr such 
support,*'^ and may suspend sentence as long as 
there is compliance with such conditions or pay¬ 
ments ;** and it has been held that the giving of a 
bond for such payments, as discussed infra sub¬ 
division b (2) (d) of this section, effects a suspen¬ 
sion of the sentence.** 


4a Mo.—state v. Hart m an , App., 
259 S.W. 613. 

49. La.—State v. Clark, 80 So. 678, 
144 La. 328. 

46 C.J. P 1363 note 2. 

Xa proceeding to compel father to 
support minor children, it has been 
held that the filing of findings in sup¬ 
port of order is desirable, but an 
order entered in open court after 
hearings is not invalid because of 
failure to file formal findings of fact. 
—Commonwealth v. Mliott, 43 A.2d 
630, 157 Fa.Super. 619. 

60. Okl.—Cowley v. State,. 88 F.2d 
914, 65 Okl.Cr. 479. 

6L Tenn.—^Payne v. State, 289 S.W. 
526, 154 Tenn. 47. 

sa Tenn.—Payne v. State, supra. 

53. Tenn.—Payne v; State, supra. 

54, Pa.—Commonwealth ex rel. la- 
covella V. lacoveUa^ 182 A. 727, 
121 Pa.Super. 189. 

5a Pa.—Commonwealth ex rel. la- 
covella V. lacovella, supra. 


Sequizing father to provide positloii 
Provision in order for Support re¬ 
quiring father after child had grad¬ 
uated from school to provide posi¬ 
tion was without legal authority, but 
merely advisory and, therefore, sur¬ 
plusage.—Commonwealth ex rel, No¬ 
lan V. Nolan, 169 A. 247, 111 Pa-Su¬ 
per. 174. 

56. Ind.—Spade v. State, 89 N.B. 604, 
44 Ind.App. 529. 

N.C.—State v. Tinkers, 147 S.B. 673, 
197 N.C. 62. 

57. Ill.—People v. Booth, 57 N.B*2d 
214, 324 ni.App. 69. 

N.C.—State v. Vickers, 147 S.B. 678, 
197 N.C. 62. 

46 CJ. p 1364 note 11. 

Bnforcement of order for support by 
contempt proceedings .see infra § 
99. 

Payment under divorce order 
Where court found for wife on 
her cross petition for alimony and 
support for minor children in hus¬ 
band’s divorce action, which was dis¬ 
missed* and also foimd husband 
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guilty in criminal proceeding for 
nonsupport of children, husband 
should not be required to pay under 
both' orders.—^Manney v. Manney, 
Ohio App., 59 N.B.2d 765. 

58. HawaiL—Territory v. Quini, 28 
Hawaii 281. 

Ind.—Spade v. State, 89 N.B. 604, 44 
Ind.App. 529. 

Ih Ohio 

(1) Under a statute so providing, 
after conviction and before sentence 
thereunder, sentence may be. suspendr 
ed.—Seaman v. State, 140 NJBL 108, 
106 Ohio St 177. 

(2) However, a court has no power 
to suspend its sentence, when im¬ 
posed, and when it attempts to do so 
order suspending* such sentence is 
void and does not prevent court from 
carrying sentence into execution.— 
State V. Preston, 68 N.B.2d 694, 74 
Ohio App. 818. 

59. Ohio.—Seaman v. State, 140 N.B. 
108, 106 Ohio St 177. 

46 O.J. p 1364 note 14 [a]. 
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Where the penal code contains two distinct stat¬ 
utes governing separation and nonsupport of chil¬ 
dren, one of which is a criminal statute in the strict 
sense, while the other is quasi-criminal in nature, 
under the latter on a finding against defendant the 
court cannot adjudge him guilty of a crime, as dis¬ 
cussed supra subdivision b (1) of this section, but 
can make a support order with power to commit, 
if not complied with.®® Such order when unap¬ 
pealed is res adjudicata as to every question in the 
proceeding which was legally cognizable. ®l Gener¬ 
ally speaking, it is beyond the power of the court 
to enter an order for support which has any effect 
retroactively beyond the date of its entry.®^ Where, 
however, an earlier erroneous order has been re¬ 
versed on an appeal, it is proper to commence the 
operation of a subsequently corrected order from 
the date on which the erroneous order was en¬ 
tered.®® It has been held that an order requiring 
periodic pa 3 rments to defendant’s wife for support 
cannot be revived after the lapse of a considerable 
period of time, for the benefit of a minor child, 
where in the meantime defendant has paid his wife 


a sum which is accepted in full settlement of the 
payments ordered by the court, and thereafter they 
are divorced.®^ 

Pending appeal. In a prosecution of a father for 
nonsupport of a child the court may fix a reasonable 
amount for support pending an appeal by accused,®® 
and on failure to comply with the order accused 
may, on proper application, be cited to appear and 
show cause why he should not be adjudged in con¬ 
tempt.®® 

(b) Amount in General 

The amount ordered to be paid for the maintenance of 
dependent children rests largely In the discretion of. the 
trial court, and should be reasonable, having In view the 
father’s ability to pay and the conditions under which 
the family lives, and all the attendant circumstances. 

The amount ordered to be paid for the mainte¬ 
nance of dependent children rests largely in the 
discretion of the trial court®^ The amount fixed 
should be reasonable, having in view the father’s 
ability to pay and the conditions under which the 
family lives,®® and all the attendant circumstanc- 


BefosliLg offer to provide bond fori 
cliild*s support and imposing prison 
sentence was held not error.—^Metz v. 
State, 168 N.£l. 452, 201 Ind. 843. 

60. Pa.—Commonwealth ex rel. la- 
covplla V. lacovella, 182 A. 727, 121 
•Pa.Super. 139—Commonwealth v. 
Schaffer, Quar.Sess., 28 Brie Co. 
246—Commonwealth ex rel. v. 
Steele, 93 Pitt8b.Iieg.J. 83. 

Court cfOTild not of its own motion 

order husband to maintain older chil¬ 
dren for whom no support was asked 
in proce^ihg instituted by wife for 
support of minor son.—Common¬ 
wealth V. Gillen, 166 A. 672, 102 Pa. 
Super, 186. 

voluntarily, contributing, rea¬ 
sonable snms in proportion to his 
earnings and ability to pay for sup¬ 
port of his minor children should not 
be harassed by proceedings requiring 
him to pay costs and enter security 
therefor.—Commonwealth v. Smith, 
178 A. 336, 117 Pa.Super. 818. 

61. Pa.—Commonwealth ex rel. ,Ta- 
covella V. lacovella^ 182 A. 727, 121 
Pa.Super. 189. 

62. Pa.—Commonwealth v. Blliott, 
48 A.2d 630, 167 Pa.Super. 619— 
Commonwealth ex rel. Singer v. 

. Singer, 193 A. 820, 128 Pa.Super. 
223. 

Order not nugatory as retroactive 
Where order requiring husband to 
pay for support of wife and daugh¬ 
ter did not allocate amount for each 
and wife obtained divorce, order re¬ 
ducing arrearages and directing pay¬ 
ment of such reduced amount was not 
nugatory as retroactive application of I 


full amount of order of support made 
for wife and daughter to support of 
daughter.—Commonwealth v. Cieply, 
57 A.2d 910, 162 Pa.Super. 346. 

63. Pa.—Commonwealth v. Blliott, 
48 A.2d 630, 167 Pa.Super. 619— 
Commonwealth ex rel. Singer v. 
Singer, 193 A. 820, 128 Pa.Super. 
228. 

CSiaaged dzcumsianoes 
Order requiring father to pay ar¬ 
rearages accruing under order for 
support of wife and five minor chil¬ 
dren was not objectionable when 
viewed as relating back to erroneous 
order reversed on appeal requiring 
payment of such amount for support 
of three of the children only, even 
though wife had meantime obtained 
a divorce, one child had attained ma¬ 
jority and another had become self- 
supporting.—Commonwealth v. Blli- 
ott, 48 A.2d 630, 157 Pa.Super. 619. 

64. Pa.—Commonwealth v. Alien, 79 
Pa.Super. 40. 

65. Ala.—^Bx parte Newsome, 102 So. 
216, 212 Ala. 168. 

66. Ala.—Bx parte Newsome, supra. 

46 C.J. p 1276 note 78. . 

67- Pa.—Commonwealth v. Blliott, 
43 A.2d 630, 157 Pa.Super. 619— 
Commonwealth v. Lawson, 34 A-2d 
268, 163 Pa.Super. 446—Common¬ 
wealth ex . rel. Schoenfeldt v. 
Schoenfeldt, 27 A.2d 472, 149 Pa. 
Super. 455—<}ommonwealth ex rel. 
Stack y. Stack, 15 A.2d 76, 141 Pa. 
. Super. 147—Commonwealth ex rel. 
Mgart V. Blgart, 9 A.2d 202, 137 Pa. 
Super. 418. 

46 aJ. p 1364 note 15. 
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6& Pa.—Commonwealth v. Bicking, 
62 A.2d 118, 163 Pa.Super. 454— 
Commonwealth ex rel. Boss! v. 
Rossi, 53 A.2d 887, 161 Pa.Super. 
86—Commonwealth v. Blliott, 43 
A.2d 630, 157 Pa.Super. 619—Com¬ 
monwealth ex rel. Jamison v. Jam¬ 
ison, 27 A.2d 535. 149 Pa.Super. 
504—Commonwealth v. Shankel, 
19 A.2d 493, 144 Pa.Super. 476— 
Commonwealth ex rel. Singer v. 
Singer, 193 A. 820, 128 Pa.Super. 
223—Commonwealth v. Cleary, 96 
Pa.Super. 692—Commonwealth v. 
Dugan, Quar.Sess., 81 North.Co. 
188, affirmed 56 A.2d 683, 162 Pa. 
Super. 10—Commonwealth ex rel. 
V. Corradino, Co., 96 Pittsb.Leg.J. 
172—Commonwealth ex rel. v. 
Schecter, Co., 94 Pltt8b.Leg.J. 103. 
One third of inoome 
The rule that an. order of support 
for a wife shall not exceed one third 
of the husband’s income is not ap¬ 
plicable where the support of a child 
or children is involved.—Common¬ 
wealth ex rel. Jamison v. Jamison, 
27 A.2d 636, 149 Pa.Super. 604—Com¬ 
monwealth ex rel. Binney v. Binney, 
22 A.2d 698, 146 Pa.Super. 374— 
Commonwealth ex rel. Shotz v. Shotz, 
198 A. 472, 130 Pa.Super. 561. 

Amount not limited by separation 
agreement 

In quasi-crlminal proceeding by 
minor child in name of common¬ 
wealth, at relation of or on informa¬ 
tion of child’s mother, against fa¬ 
ther to compel maintenance, f€u:ts 
that father intended in settlement 
agreement with mother before di¬ 
vorce to limit his future obligation 
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es,^^ and ^ould not be fixed wilii the view to pun¬ 
ishing the father for his conduct toward his fam- 
ilyjo While the father's actual earnings may prop¬ 
erly be considered,if his actual earnings are 
smaller than his earning capacity, the award may 
properly be based on his earning capacity, rather 
than his actual eamings.'^^ Aside from his actual 
current earnings, his property and other financial 
resources properly enter into the determination of 
the amount he should pay.'^^: xhe court can take 
into consideration gifts, in the way of money or 
other valuable thing, regularly received by the fa¬ 


ther from his parents, which increase his means of 
support and his ability to maintain his family.'^^ 
Necessary expenses in the father's business must, 
of course, be deducted in determining his income 
available for support of his children,but expendi¬ 
tures merely for the father's own conv^ience and 
not of necessity cannot be deducted in such an 
amoimt as to deprive his children of reasonably ad¬ 
equate support^® A court may require a father to 
. give his minor children such education, beyond the 
minimum required by law, in the public schools as 
reasonably accords with the father's financial abil- 


for support of both mother and child 
to a specified monthly pa 3 anent and 
that mother agreed to contract provi¬ 
sion are immaterial.—Commonwealth 
ex rel. Rossi v. Hossi, 58 A.2d 887, 161 
Pa.Super. 86. 

AUowauees hold proper or not ez- 
oesslve 

(1) Twenty-five dollars per month 
for one child.—Commonwealth ex rel. 
Betz V. Betz, 198 A. 388, 127 Pa.Super. 
98. 

(2) Sixty-five dollars per month 
for one child.—^People v. Booth, 67 N. 
:iE.2d-214, 324 ni.App. 69. 

(3) Twenty-four dollars per week 
for two children.—Commonwealth ex 
rel. Sours v. Sours, 46 A.2d 328, 159 
Pa.Super. 4. 

(4) Fifty dollars per week for two 
children.—Commonwealth ex rel. 
Goldenberg v. Goldenberg, 47 A2d 
532, 159 Pa.Super. 140. 

(6) One hundred and fifty dollars 
per month for two children.—Com¬ 
monwealth v. Lawson, 34 A.2d 268, 
153 Pa.Super. 446. 

(6) Ninety dollars per month for 
three children.—Commonwealth v, 
Elliott, 43 A.2d 630, 157 Pa.Super, 
619. 

(7) Other amounts held not exces¬ 
sive.—Commonwealth ex rel. Mazon 
V. Mazon, 68 'A.2d 112, 163 Pa.Super. 
502—Commonwealth v. Dugan, 56 A. 
2d 683, 162 Pa.Super. 10--Common- 
wealth ex rel. Rossi v. Rossi, 53 A. 
2d 887, 161 Pa.Super. 86—Common¬ 
wealth ex rel. Diodati v. Diodati, 47 
A2d 541, 169 Pa.Super. 138—Com¬ 
monwealth ex rel. Fedor v. Fedor, 43 
j^2d 863, 157 Pa.Super. 305— Com- 
monweal^ ex rel. Jamison v. Jami¬ 
son, 27 A.2d 536, 149 Pa.Super. 504— 
Commonwealth ex rel. Schoenfeldt v. 
Schoenfeldt, 27 A.2d 472, 149 Pa.Su- 
per. 455—Commonwealth v. O'Malley, 
161 A. 883, 105 Pa.Super. 232—Com¬ 
monwealth ex rel. Stark v. Stark, 97 
Pa.Super. 41—Commonwealth v. Cor-, 
radino, 64 Pa.Dist. & Co. 339—Com¬ 
monwealth V, Schaeffer, Pa.Quar. 
Sess., 32 Berks CouDJ*. 237—46 CJT. 
p 1364 note 15 [al. 

dllowaaces held excessive 

Pa.—Coioamonwealth v. Smith, 178 A. 


336, 117 Pa-Super. 318—Common¬ 
wealth V. Cleary, 95 Pa.Super. 692. 
Allowances held inadequate 
Pa.—Commonwealth ex rel. Kielar v. 
Kielar, 66 A2d 572, 161 Pa.Super. 
486—Commonwealth ex rel. Slocum 
V. Slocum, 55 A.2d 665, 161 Pa-Su¬ 
per. 473. 

Attorney’s fees In reasonable 
amount may be taxed as costs where 
wife employs private counsel in pro¬ 
ceedings to compel support of chil¬ 
dren by husband.—Commonwealth v. 
Wisseman, 8 Pa-Dist. & Co. 316, 8 
Som.Leg.J, 49. 17 Del.Co. 335, 74 
Pittsb.Leg.J. 383. 

69. Pa.—Commonwealth ex rel. Slo¬ 
cum V. Slocum, 55 A.2d 565, 161 Pa- 
Super. 473—^Commonwealth v. Elli¬ 
ott. 43 A.2d 630. 157 Pa.Super. 619 
—Commonwealth ex rel. Jamison v. 
Jamison, 27 A.2d 635, 149 Pa-Super. 
504—Commonwealth ex rel. Singer 
V. Singer, 193 A. 320, 128 Pa-Super. 
223—Commonwealth v. Schaeffer, 
Quar.Sess., 32 Berks Co.L.J. 237— 
Commonwealth ex rel. ChJmienti v. 
Chimientl, Com.Pl., 32 DeLCo. 241. 

Place provided for intended wife 
The deserted wife and children are 
entitled to as comfortable and suita¬ 
ble place to live as the husband pro¬ 
vides for the woman he intends to 
marry when he obtains a divorce.— 
Commonwealth v. Bicking, 62 A.2d 
118, 163 Pa-Super. 454. 

AmoTULt deducted for savings bonds 
was not a factor in determining sum 
father should pay.—Commonwealth 
ex rel. Fedor v. Fedor, 43 A2d 363, 
167 Pa-Super. 805. 

70. Pa—C ommonwealth v. Bicking, 
62 A.2d 118, 168 Pa-Super. 454— 
Commonwealth v. Elliott, 48 A. 2d 
680. 167 PASuper. 619—Common¬ 
wealth ex rel. Grossman v. Gross- 
man, 22 A.2d 768, 146 PASuper. 405 
—Commonwealth v. Shankel, 19 A. 
2d 493, 144 PASuper. 476. 

71. Pa—C ommonwealth v. Elliott, 
43 A2d 630, 167 PASuper: 619— 
Commonwealth ex rel. Jamison v. 
Jamison, 27 A.2d 636, 149 PASuper. 
604. 


72. Pa—C ommonwealth ex rel. Jam¬ 
ison V. Jamison, supra—Common¬ 
wealth V. Wright, Quar.Sess., 28 
Del.Co. 622. 

Accused may not voluntarily aban. 
don his employment, reduce his wag¬ 
es, or by other conduct bring about 
reduced income and thereby avoid 
a reasonable support order.—Com¬ 
monwealth ex rel. Mazon v. Mazon, 
63 A2d 112, 163 PASuper. 502. 

73- Pa—C ommonwealth ex rel. 

Goldenberg v. Goldenberg, 47 A.2d 
632, 169 PASuper. 140—Common¬ 
wealth V. Wright, Quar.Sess., 28 
Del.Co. 622. 

7A Pa—C ommonwealth ex rel. Betz 
V. Betz, 198 A. 888, 127 PASuper. 
98—Commonwealth v. Wilmsen, 170 
A. 418, 112 PASuper. 119. 

75. Pa—C ommonwealth ex rel. Betz 
V. Betz, 193 A. 338, 127 PASuper. 
98—Commonwealth v. Williams, 
162 A. 327, 106 PASuper. 416— 
Commonwealth v. Schaeffer, Quar. 
Sess., 32 Berks Co.L.J. 237. 

Transportation 

Father could not deduct anything 
for expense of transportation in de¬ 
termining his net income if he paid 
nothing for use or operation of his 
mother's automobile in making his 
trips, with respect to amount to 
which his child was entitled for sup- 
I port. — Commonwealth ex rel. Betz v. 

I Betz, 193 A. 338, 127 PASuper. 98. 
Capital expenditure 
An expense which w^ a sort of 
capital expenditure which would not 
be repeated, could not be used to de¬ 
termine net income for the future.— 
Commonwealth ex reL Betz v. Betz, 
suprA 

76. Pa—C ommonwealth ex rel. Betz 
V. Betz, supra—Commonwealth v. 
Schaeffer, Quar.Sess., 82 Berks Co. 
Ii.J. 237. 

Father could not, by going into 
debt in pnrchasiag stocks and apply¬ 
ing whole income to payment of in¬ 
terest on loans and insurance pre¬ 
miums for cwditors* benefit, escape 
primary obligation to support minor 
child.—Commonwealth v. WilliamA 
162 A. 327, 106 PASuper. 415. 
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ity and position in life, and the children’s ability, 
progress, and prospects.^^ 

(c) Modification or Vacation 

Although a Judgment for periodic payments for the 
support of a dependent child has been held not to be sub¬ 
ject to modification at a subsequent term unless such 
authority is granted by statute or reserved In the order, 
such an order has been held to be subject to change as 
future circumstances and events may warrant. 

Although a j'udgment for periodic pajrments reg¬ 
ularly entered against a person convicted of neg¬ 
lecting or refusing to provide for his minor children 
has been held not to be subject to modification at a 
subsequent term'^8 except to the extent that author¬ 


ity to make such modification is given by statute^^ 
or is reserved in the order,so however, without ref¬ 
erence to statutory authority therefor or power re¬ 
served in the order, it has also been held that the 
order is subject to change as future circumstances 
and events may warrant.*^ Where statutory au¬ 
thority therefor exists, the court making a support 
order remains in complete control thereof ,02 and 
may deal effectively with arrearages thereunder,®^ 
and on proper hearing®^ the order may be in¬ 
creased, decreased, or vacated at any time when at¬ 
tention is drawn to changes in the conditions or 
circumstances of the parties or other compelling 
reasons calling for a review and modification of 
the amount of the award,®® the matter resting large- 


77 . Pa.—Commonwealth ex rel. Bln- 
ney v. Blnuey, 22 A.2d 598, 146 
Pa.Super. 874—Commonwealth v. 
Campbell, 193 A, 119, 128 Pa.Super. 
72—Commonwealth v. Gilmore, 97. 
Pa.Siiper. 303—Commonwealth v. 
VUlee, 19 Pa.Bist. & Co. 288, 43 
Lanc.Ii.Bev. 471. 

College held not wazranted 
Pa.—Commonwealth ex rel. Blnney 
V. Blnney, 22 A.2d 598, 146 Pa.Su- 
per. 374. 

Kore than elementaxy eohooling h^ 
proper 

Pa.—Commonwealth v. Lawson, 84 A. 
2d 268, 153 Pa.Super. 446. 

78. Ohio.—Gillette v. State, 16 Ohio 
App. 360. 

79. Ohio.—Gillette v. State, supra. 

80. Ohio.—BUrstius v. Gottschalt, 31 
Ohlo-Cir.Ct 406. 

Chta farther order of the oourt 
An order requiring the father to 
pay a certain sum periodically for 
the home, food, core, and clothing 
of the child, cmd give bond therefor, 
until the further order of the court, 
may be modified at ajiy time there¬ 
after when changed conditions of 
the child require it, as well as when 
the father becomes unable to com¬ 
ply with the original order.—^Hirstlus 
V. Gottschalt, 81 Ohio Clr.Ct. 406— 
46 C.J. p 1364 note 19. 

8L Pa.—Commonwealth ex rel. Mar¬ 
tin V. Miartin, 4 A.2d 217, 134 Pa. 
Super. 345—Commonwealth ex rel. 
Betz V. Betz. 193 A. 838, 127 Pa. 
Super. 98. 

Bight of surety on bond given to se¬ 
cure periodic payments to seek 
modification or vacation of support 
order see infra subdivision b (2) 
(d) of this section. 

7aot that bhild has become sixteen 
years of age does not of itself Jus¬ 
tify revocation of support order.— 
Commonwealth ex rel. Bemensnyder 
V. Bemensnyder, 99 Pa-Super. 166— 
Commonwealth ex rel. Smith v. Gill- 
mor, 95 Pa.Super. 657—Common¬ 
wealth v. ViUee, 19 Pa.Dist & Co. 


288, 43 Lanc.L.Bev. 471—Common¬ 
wealth V. Davis, 16 Pa.Dist. & Co. 
278. 

82. Pa.—Commonwealth ex rel. 
Christos V, Christos, 40 A.2d 165, 
156 Pa.Super. 238. 

Hearing by another Judge 
The practice of having subsequent 
petition for reduction in amount of 
support for a child heard de novo 
by Judge of lower court other than 
one who entered order for support 
is disapproved, since the prior Judge 
is better qualified to do Justice be¬ 
tween children and their father on 
issue of ability to support.—Com¬ 
monwealth ex rel. Goldenberg v. 
Goldenberg, 47 A.2d 632, 159 Pa-Su¬ 
per. 140. 

83. Pa-—Commonwealth v. Cieply, 
67 A.2d 910, 162 Pa.Super. 346— 
Commonwealth ex rel. Christos v. 
Christos, 40 A.2d 166, 166 Pa.Super. 
238—Commonwealth ex rel. v. 
Steele, Co., 93 'Pltt8b.Leg.J. 83. 

Disposition held unreasonable 

The reduction of arrearages on 
support order, obtained by wife for 
infant son of the parties if unjusti¬ 
fied was arbitrarily made emd a rea¬ 
sonable disposition of the arrearages 
should be made, and an attempt to 
reduce support order and then have 
applied amount of reduction to the 
reduction of the arrearages was not 
a reasonable disposition of the mat¬ 
ter.—Commonwealth ex rel. Mazon v. 
Mazon, 63 A.2d 112,162 Pa.Saper. 502. 
8A Pa.—Commonwealth v. Elliott, 
88 A.2d 631, 166 Pa.Super. 477. 
Order must be based only on evU 
denoe received 

Pa.—Commonwealth ex rel. Mazon v. 
Mazon, 63 A.2d 112, 168 Pa.Super. 
602. 

Hearing on substitution of recipient 
The fact that a support order re¬ 
mained open for seven years without 
payment by defendant created no pre¬ 
sumption that defendant did not oth¬ 
erwise provide for child's support 
and did not warrant substitution of 

847 


recipient in ex parte proceedings, 
since a hearing is essential to deter¬ 
mine whether defendant owes any¬ 
thing for child's support, and if so, 
to whom he owes it—Commonwealth 
ex rel. Grossman v. Grossman, 22 A. 
2d 763, 146 Pa.Super. 406. 

85. Pa.—Commonwealth v. Bicking, 
62 A.2d 118, 163 Pa.Super. 454— 
Commonwealth ex rel. Slocum v. 
Slocum. 55 A.2d 565, 161 Pa.Super. 
473—Commonwealth ex rel. Gold¬ 
enberg V. Goldenberg, 47 A.2d 632, 
159 Pa-Super. 140—Commonwealth 
V. Elliott 43 A.2d 630, 157 Pa.Super. 
619—Commonwealth ex rel. Chris¬ 
tos V. Christos, 40 A.2d 166, 156 
Pa. Super. 238-^ommonwealtIi v. 
Elliott 38 A.2d 531, 155 Pa.Super. 
477—Commonwealth ex rel. Gross- 
man V. Grossman, 23 A.2d 758, 146 
Pa-Super. 406—Commonwealth v. 
Oberholtzer, 68 Pa.Dlst & Co. 298, 
65 Montg.Co. 109—Commonwealth 
V. Cooke. Quar.Sess., 34 Del.Co. 395 
—Commonwealth v. Drumm, Quar. 
Sess., 53 Dauph.Co. 34—Common¬ 
wealth V. Bloch, Quar.Ses8., 21 Leh. 
L.J. 250. 

Order does not have attributes of 
money Judgment 

Pa.—Commonwealth ex ret Grossman 
V. Grossman, 22 A.2d 753, 146 Pa. 
Super. 406. 

Only permanent bhanges in finan¬ 
cial position will Justify a reduction 
in an order directing a father to pay 
a specified sum for the support of a 
minor child, temporary losses being 
Insufficient—Commonwealth ex ret 
Goldenberg v. Gk>ldenberg, 47 A.2d 
682, 159 Pa.Super. 140. 

Burden is on party seeking modUU 
cation to prove such changes as 
woffid Justify a modification.—Com¬ 
monwealth elk ret Mazon v. Mazon, 
63 A.2d 112, 163 Pa.Super. 602—Com¬ 
monwealth V. Elliott 38 A.2d 531, 155 
Pa-Super. 477. 

Where minor son was In the army 
and his education, other than that 
provided in army, could not be sup- 
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ly within the discretion of the court^s jf the 
court is convinced diat the father is able to pay 
arrears and is withholding their payment, not 
because of absolute lack of resources, but from 
willful neglect or defiance of the court’s order, the 
court may in the exercise of its discretion refuse 
to consider an application for reduction until the 
father has shown compliance with the order up to 
the time of his application for reduction, or the 
court is satisfied that he has used his utmost en¬ 
deavors to do so.^7 An order of reduction may be 
vacated or set aside on the ground of fraud or 
false representations and the original order re- 
stored.8* 

(d) Bond 

Under some statutes the court, on suspending sen¬ 
tence and requiring the accused to make periodic pay¬ 


ments for the support of a neglected minor child, may 
permit or require the accused to give a bond, recogniz¬ 
ance, or undertaking to secure such payments, and in 
case of default it may be enforced in a civil action. In ac¬ 
cordance with Its terms and conditions, against the princ¬ 
ipal or the surety. 

Where the sentence imposes imprisonment, it has 
been held that a provision thereof requiring ac¬ 
cused to furnish a bond to guarantee periodic pay¬ 
ments for support is improper.S^ However, under 
some statutes the court, on suspending sentence and 
requiring accused to make periodic payments for 
the support of a neglected minor child, may permit 
or require him to give a bond, recognizance, or un¬ 
dertaking to secure such pa3rments.^<^ The giving 
of such a bond is not contrary to public policy,^! 
and in case of default of the principal it may be 
enforced in a civil action,^^ Jn accordance with its 
terms and conditions, against the principalis or 


plemented or continued as lonir as he 
was In army, father was property re¬ 
lieved of orders requirlna contribu¬ 
tion to education of son.—Common¬ 
wealth ex rel. Ijallou v. Lallou, 86 
A.2d 725, 154 Pa.Super. 545. 

Increase held not authorized or jns- 
ttlLed 

Pa.—Commonwealth ex rel. Condran 
V, Condran, 100 Pa.Super. 79. 
Bednotion held not authorized or jus- 
tifled 

Pa.—Commonwealth ex rel. Mazon v, 
Mazon, 63 A.2d 112, 163 Pa.Super. 
502—Commonwealth ex reL Gold- 
enberg v. Qoldenbergr, 47 A.2d 532. 
159 Pa.Super. 140—Commonwealth 
ex rel. Fedor v. Fedor, 43 A.2d 363, 
167 Pa.Super. 305—Commonwealth 
V. Mowrey, 162 A. 330, 106 Pa.Su- 
per. 428—Commonwealth v. Wil¬ 
liams, 162 A. 327, 106 Pa-Supen 415. 
Bevooatlon held not authorized or 
Justlfled 

(1) In general.—Commonwealth ex 
rel. Sentz v. Sentz, 173 A. 442, 114 Pa. 
Super. 75—Commo;nwealth ex reL 
Remensnyder v. Remensnyder, 99 Pa- 
Super. 155. 

. (2) It has been held that an or¬ 
der for support for a nineteen-year 
old child attending high school 
should not be revoked, at least until 
she finishes school, where the fa¬ 
ther has shown his intention of .con¬ 
tinuing the parental relation by tak¬ 
ing out a policy of life insurance on 
the life of his child.—Commonwealth 
V. Villee, 19 Pa.Dist & Co, 288, 43 
Lianc.Li.Rev. 471. 

Support order is not yaoated by 
reoouoiliatioar of husband and T^e.— 
Commonwealth v. Miller, 20 Pa.Dist 
& Co. 459, 11 ^rt|mn^.Li.J. 230. 

86. Pa.—Commonwealth, Wil- 

lia^, .162 .,Av 327, .106 ^Super. 
415—^bitniinonw^th V. Bloch, 

[.Qi^tSeSq.^ 21 Liehlgh CoX.^. 250. 


Biseretiou held abused 
Pa.—Commonwealth ex reL Maz^n v. 
Mazon, 63 A.2d 112, 163 Pa.Super. 
502. 

87. Pa.—CoRunonwealth v. Mowrey, 
162 A. 330, 106 Pa.Super. 428— 
Commonwealth ex rel. Berardino v. 
Berardino, 99 Pa-Super. 532. 

88. Pa.—Commonwealth ex rel. 
Singer v. Singer, 193 A. 320, 128 Pa- 
Super. 223. 

89. K.J.—State V. Burrell, 149 A. 
356, 8 N.J.Misc. 215. 

90. Conn.—City of Hartford v. Pred- 
zewiski, 147 A. 593, 110 Conn. 171. 

Fla,—^Futch V. Johnson, 134 So. 791, 
101 Fla. 328. 

Ind.—Bohler v. State, 181 N.B. 585, 
95 Ind.App. 107. 

N.H.—^HeaJy, on Behalf of McQuaid, 
V. McQuaid, 193 A. 231, 89 N.H. 
117. 

Ohio,—State v. McCloskey, 169 NJB. 

828. 84 Ohio App. 30. 

46 C.J. p 1364 note 24. 

Beoognlzauce held bond acceptable 
in lieu of penalty for failure to sup¬ 
port child.—City of Hartford v, Pred- 
zewiski, 147 A. 593, 110 Conn. 171. 
Amount and conditions 
It has been held that trial judge 
is authorized to fix amount and con¬ 
ditions of bond.—^B\itch v. Johnson, 
184 So. 791, ipi Fla. 328. 

91. Ohio.—^Ande^n y. Anderson, .15 
Olfio App. 882. 

92. N.H.—HeaJy, on Behaff of Mo- 
Quald, V. McQuaid, 193 A. 231, 89 
NJa. 117. , 

Persons entitled to sues parties 
(1) It has been held that person 
entitled to benefit of security or state 
for use of such person inay sue for 
breach of bond, and woman support¬ 
ing minor chUdrjen may sue in own 
name or in name of state on her re¬ 
lation.—State V. McCloskey^ 169 H.B. 
823, 34 Ohio App. 30; 
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(2) So it has been held that a di¬ 
vorced mother of children for whose 
support a bond naming clerk of court 
as obligee was furnished by husband 
is proper plaint'fl in interest in ac¬ 
tion on bond by derk for mother’s 
benefit as custodian.—^Healy, on Be- 
I half of McQuaid, v. McQuaid, 193 A. 
231, 89 N.H. 117. 

Statutory ameudmeuts, procedural 
iu nature, although enacted after 
occurrence of acts complained of, 
were applicable to subsequent pro¬ 
ceeding to collect on cash bond de¬ 
posited for support of minor chil¬ 
dren.—^People V. Faculak, 87 N.W.2d 
709, 325 Mich. 56. 

The state lias no interest In the 
amouift recovered in action for 
breach of bond, and the money recov¬ 
ered goes to the person furnishing 
support—State v. McCloskey, 169 
N.B. 823, 84 Ohio App. 30. 

93. KH.—^Healy, on Behalf of Mc¬ 
Quaid V. McQuaid, 193 A. 231, 89 N. 
H. 117. 

Ohio.—State v. Preston, 58 N.B.2d 
694, 74 Ohio App. 318. 

.Action not barred by divorce decree 
A bond given by divorced husband 
as security for payment in support 
of children in order to secure a sus¬ 
pended sentence in criminal proceed¬ 
ings brought against him for nohsup- 
port of the children under desertion 
statute is enforceable in an action 
of debt for the benefit of wife as 
children’s custodian notwithstanding 
divorce decree required husband to 
support his minor children in view of 
policy of state to permit concurrent 
use of criminal and civil process.— 
Healy, on Behalf of McQu64d, v. .Mc¬ 
Quaid, 193 A. 231, 89NJSL 117. . 

Aottou not barred by death of wife 
A maintenance bond, securing pay¬ 
ments to society for support of his 
minor children, whose custody was 
awarded to their mother bjr ^vorce 
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against the surety.^^ Such a statutory provision, 
however, does not apply where the child has died 
before the indictment is found.^^ 

Subrogation of surety. On payment of the prin¬ 
cipal debtor’s obligation under the bond, the surety 
has been held to be subrogated to the principal’s 
rights^® and entitled to seek a modification or va¬ 
cation of the support order.®^ 

Forfeiture of bond. Ordinarily the forfeiture of 
a bond so given is within the control and discre¬ 
tion of the trial court,®® and the appellate court will 
not interfere with the exercise of such discretion 
unless there is a dear abuse thereof.®® The for¬ 
feiture must be clearly warranted by the facts,^ and 
is improper if a reinstatement of the bond or the 
execution of a new bond will reasonably meet the 
requirements of the situationand the bond should 
not be forfeited as long as the parent who executed 
it is attempting in good faith to comply with its 
terms and the children are not destitute.® 
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Form of bond. Substantial compliance with stat¬ 
utory requirements as to the form of the bond or 
recognizance is necessary and sufficient,^ and in¬ 
formal defects therein will not necessarily invali¬ 
date it.® 

c. Eeview 

The general rules applicable to appeals fn criminal 
cases govern and control appeals in prosecutions for 
the offense of abandonment of, or neglect to support, a 
child, or in quasi-criminal proceedings for an order of 
support, except to the extent that provision therefor 
4s expressly made In the abandonment or nonsupport 
statute. 

The general rules applicable to appeals in crim¬ 
inal cases, discussed in Criminal Law §§ 1623-1957, 
govern and control appeals in prosecutions for the 
oifense of abandonment of, or neglect to support, 
a child,® or in quasi-criminal proceedings for an 
order of support,*^ and under some statutes such 


decree, remained enforceable after 
her death and award of children’s 
custody to others.—State v. Preston, 
58 N.E.2d 694, 74 Ohio App. 318. 

94. Ind.—Bohler v. State, 181 NJBl 

635, 95 IndA^pp. 107. 

Ohio.—State v. Preston, 58 N.B.2d 

694, 74 Ohio App. 318—^Anderson v. 

Anderson, 15 Ohio App. 382. 
Appearance bond 

(1) Where scire facias Issued 
against accused in uonsupport pro¬ 
ceeding and his surety recited that 
surety was bound as bail for person¬ 
al appearance of accused but said 
nothing about surety being bound for 
support payments ordered to be made 
by accused, and Judge, at issuance of 
writ, found that accused had ap¬ 
peared as required. Judgment against 
surety was error.—State v. Branch, 
177 S.B. 14, 207 N.C. 416. 

(2) A statute contained in a chap¬ 
ter of the code of criminal procedure 
dealing with bail, providing for the 
perfection of a lien against realty of 
persons on a bond has been held to 
relate to bonds given for the appear¬ 
ance of an accused in a criminal case 
and not to make a bond given to 
suspend the enforcement of a Judg¬ 
ment for nonsupport of minor chil¬ 
dren a lien against realty of sura- 
ties on the bond.—Johnson vi Shaf¬ 
fer, 28 N.B.2d 765, 64 Ohio App. 236. 

Penalty of bond is limit of sure¬ 
ty’s liability on bond conditioned on 
principal’s payment of monthly sum 
for child’s support—Commonwealth 
ex rel. Hosey v. Hosey, 101 Pa.Super, 
142. ... 

Sivoroe not a bar 

Sureties on husband’s recognizance 
bond given to assure support of his 
minor c^ldren.were Uable thereon in 
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wife’s suit instituted thereon after 
divorce in which wife was awarded 
custody of children.—^Bohler v. State, 
181 N.B. 536. 95 Ind.App. 107. 

Until principal’s default, forfeiture 
of bond, and formal demand or suit 
obligation of surety does not become 
fixed.—Commonwealth ex rel, Hosey 
V. Hosey, 101 Pa.Super. 142. 
Payments by surety before and after 
default 

Where warrant of attorney in 
maintenance bond provided for con¬ 
fession of Judgment on principal’s 
failure to make payments ordered, 
surety was not entitled to credit for 
payments made by him before con¬ 
fession of Judgment, but was enti¬ 
tled to credit for all payments there¬ 
after made, and to discharge when 
they should equal amount of penalty. 
—Commonwealth, to Use of Somerset 
County V. Hedrick, 173 A. 464, 113 
Pa.Super. 891. 

Surrender of prind^pal to court 
which entered the order for support 
does not operate to discharge the 
surety.—Commonwealth v. Miller, 20 
Pa.Bist. & Co. 459, 11 N’orthumb.Ii.J. 
230. 

95. Tenn.—State v. Barnes, 212 S.W.: 
100, 141 Tenn. 469, 471. 

46 C.J, p 1364 note 27. 

96. PaH-rCommonwealth v. Ober- 
hoitzer, 68 Pa-Dist. & Cp. 298, .65 
Montg.Co. .109. 

97. Pa.—Commonwealth ▼. Ober- 
holtzer, supra. 

98. Iowa.—State v. Sell, 203 N.W. 

209, 199 Iowa 388. . ^ 

Imprisonment of father for non- 

support of minor children did not 
preclude forfeiture of cash bond to 
satisfy . condi^ns thereof that .fa- 
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ther pay stated sum weekly for sup¬ 
port of children.—^People v. Faculak, 
87 N.W.2d 709, 325 Mich. 66. 
Porfeiture of cash bond ordered 
Where accused’s father deposited 
cash in lieu of support bond to effect 
release of son after conviction for 
nonsupport of minor children, a suf¬ 
ficient consideration moved to fa¬ 
ther and when son thereafter failed 
to make required payments forfei¬ 
ture of cash bond was properly or¬ 
dered instead of proceeding against 
father as surety.—^People v. Paculak, 
supra, 

99. Iowa.—State v. Sell, 202 N.W. 
209, 199 Iowa 888. 

1. Iowa.—State v. Sell, supra. 

2. Iowa.—State v. Bell, supra. 

3. Iowa.—State v. Sell, supra. 

46 C.J. p 1364 note 32. 

4. Conn.—City of Hartford v. Pred- 
zewiski, 147 A. 693, 110 Conn. 171. 

5. Talcing recognizance directly to 
city, instead of treasurer held formal 
defect, not invalidating undertaking. 
—City of Hartford v. Predzewiski, 
supra. 

6. Tex.—Biggs v. State, 23 S.W.2d 
729. 114 Tex.Cr. 484. 

7. Pa.—Commonwealth ex rel. Bi 
Pasquale v. D1 Pasquale, Quar. 
Sees., 31 Erie Co. 195. 

Testimony is to be reviewed on 

appeal as part of the record under a 
general statute so providing, and the 
reviewing court may not properly 
review an order for aiupport where 
the record fails to contain any of the 
testimony talcen at the trial.—Com¬ 
monwealth V. Elliott, 88 A.2d 531, 
156 Pa.Super. 477. 
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TuUs of procedure are expressly adopted^ except 
to the extent that provision therefor is expressly 
made in the abandonment or nonsupport statute.® 
Thus the reviewing court will not weigh conflict¬ 
ing evidence,but will simply determine whether 
the judgment or order of the trial court is support¬ 
ed by competent evidence,and a verdict of guilty 
must be sustained if on any reasonable view of the 
evidence it can be sustained.^^ In the absence of 
a clear abuse of discretion to the prejudice of ap¬ 
pellant, matters within the discretion of the trial 
court are not reviewable or revisable.^®^ Accused 
cannot avail himself of error as a ground for re¬ 
versal where the error has not been prejudicial to 
him.i^ Conversely, a judgment should be reversed 
for an error, defect, or omission which denies or 
affects the rights of accused or results in a miscar¬ 
riage of justice,!® and in such case the appellate 
court may grant a new trial.!® 

Appealable judgment or order. In order to be 
appealable, the judgment or order must be final,!7 
and for this reason it has been held that an appeal 
will not lie from an order finding accused guilty of 
refusing to maintain his minor child, requiring him 
to make periodic payments for the support of his 
child, and continuing the cause for the purpose of 
further hearing under the statute,!® 


Trial de novo. Under some statutes on appeal 
from a judgment of a municipal court against a 
parent for nonsupport, the case is heard de novo 
in the appellate court,!® including the filing of a 
new information ag^nst the parent;®® and such 
new information is not subject to the objection of 
variance because it uses the expression ‘‘without 
lawful excuse” instead of “without just cause” as 
used in the information in the municipal court,®! 
or because it supplies the name of the child which 
the former information omitted.®® The judgment 
on such an appeal and hearing de novo is a new- 
one,®® and the appellate court is not limited to an 
affirmance or reversal of the judgment of the mu¬ 
nicipal court,®^ but may enter a different judg¬ 
ment,®® make changes in the sentence,®® and re¬ 
quire the parent to provide support from the time 
of the judgment in the municipal court.®*^ 

§ 99. — Sentence and Punishment 

In the absence of a statute to the contrary, the rules 
governing the Imposition of sentence In criminal cases 
generally apply in prosecutions for abandonment of, or 
neglect to support, a child, and within the limits pre¬ 
scribed by law, the punishment to be assessed, whether 
fine or Imprisonment, or both, rests largely in the discre¬ 
tion of the court as based on the facts of the case. 

In the absence of a special statute relating there- 


a. Pel.—^Dona«hy y. State, 100 A. 

69$, 29 Del. 467. 

46 C.J. p 1365 note 43. 

a. Del.—^Donaghy v. State, supra. 

46 C.J. p 1365 note 44. 

Appeal bond 

Where father was convicted in pro¬ 
bate court of desertion and nonsup¬ 
port of child, and he appealed, pro¬ 
bate court haid no right to require in 
appeal bond that he pay wife month¬ 
ly siun pending the appeal, in view 
of fact that statute requires merely 
that defendant shall enter into bond, 
with sumcient sureties, conditioned 
that he will appear at session of cir¬ 
cuit court and answer complaint of 
desertion and nonsupport.—Quy v. 
Hobison, Ala., 39 So.2d 392. 

10. Pa.—Commonwealth ex rel. la- 
covella V. lacovella, 182 A. 727, 121 
Pa-Super. 139. 

11. Pa.—Commonwealth ex rel. la- 
cov^la V. laoovella, supra. 

12 . Wis.—^Zitlow V. State, 252 N.W. 
368, 213 Wis. 493. 

13. Pa.—Commonwealth v. Elliott, 
38 A.2d 631, 165 Pa.Super. 477. 

petermiiubtioxi. as to amoiint of siipi» 
. port order 

pa.—Commonwealth v. Elliott, 43 A. 
2d 630, 167 Pa.Super. 619--Com- 
monweedth v. Dawson, 34 A.2d 268, 
163 Pa.fiuper. 446—Commonwealth 


ex rel. Schoenfeldt v. Schoenfeldt, 
27 A.2d 472, 149 Pa.Super. 466— 
Commonwealth ex rel. Stack v. 
Stack, 15 A.2d 76, 141 Pa,Super. 
147—Commonwealth ex rel. Elgart 
V. Elgart, 9 A.2d 202, 137 Pa.Super. 
418. 

14. Admlssloa or exdliislon of evD 
denoe 

Tex.—Biggs V. State, 23 S.W.2d 729, 
114 Tex.Ch*. 484. 

2h8tniotloi& 

Okl.—Cosby v. State, 186 P.2d 844, 85 
OkLCr. 159. 

15. N.D.—State v. Chaffee, 269 N.W. 
502, 65 N.D. 439. 

16. N.D.—State v. Chaffee, supra. 
Testimony InsuAdLent for reviewing 

court to determine 
On reversal of erroneous support 
order, reviewing court would direct ^ 
further hearing for determination of 
reasonable order for support of child 
to be effective as of date of errone¬ 
ous retroactive order, where testi¬ 
mony was insufficient to enable re¬ 
viewing court to determine what 
would constitute reasonable order.— 
Commonwealth ex rel. Singer v. Sing¬ 
er, 193 A. 820, 128 Pa.Super. 223. 

17. Dl.—People V. Bohr, 20 N.B.2d 
166, 299 UlJLpp. 621. 

13. m. —People V. Bohr, supra. 
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j m Louisiana 

I (1) In earlier cases it was held 
that an appeal would not lie from 
a preliminary order to make periodic 
payments for the support of minor 
children, and that no appeal would 
lie until a sentence of a fine or im¬ 
prisonment or both has been imposed. 
—State V. Clark, 78 So. 742, 143 La. 
481—46 C.J. p 1366 note 46. 

(2) The statute, however, has since 
been repealed, and under the present 
statute accused ordered to make pe¬ 
riodic payments cannot decline to pay 
the amount ordered, and it has been 
held that an appeal will lie from an 
order directing periodic paimaents 
under the constitutional provision 
that appeals shall lie on questions of 
law and fact to the criminal district 
court from all. judgments rendered 
by the juvenile court.—State v. 
Borne, 18 So.2d 625, 206 La. 1071. 

19. Del.—Donaghy v. State, 100 A. 
696, 29 Del. 467. 

20. Del.—Donaghy v. State, supra. 

46 O.J. p 1366 note 60. 

21. Del.—Donaghy v. State, supra. 

22. l>el.—Donaghy v. State, supra. 

23. Del.—Doiiaghy V. State, supra. 

24. Del.—Donaghy v. State, supra. 

25. Del.—Donaghy v. State, supra. 

26. Del.—Donaghy v. State, supra. 

27. DeL—Donaghy v. State, supra. 
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to,28 the rules governing the imposition of sentence 
in criminal cases generally, as discussed in Criminal 
Law §§ 1556-1606, apply in prosecutions for aban¬ 
donment of, or neglect to support, a child.28 With¬ 
in the limits prescribed by law, the punishment to be 
assessed, whether of fine or imprisonment, or both, 
rests largely within the discretion of the court as 
based on the facts of the case.80 Where accused 
has been ordered to make periodic pa 3 rments for the 
support of his child it has been held that it is un¬ 
lawful to arrest and confine him, if not in default 
under the original order, until he has had oppor¬ 
tunity to comply with any modified order that may 
be made.21 Where, under the provisions of the 
statute, the condition of the recognizance is to the 
effect that accused shall make his personal appear¬ 
ance at the court whenever ordered to do so, and 
shall further comply with the terms of the order or 
of any subsequent modification thereof, the ^ court 
may not send to jail a parent charged with neg¬ 
lecting to support his minor children, as a means of 
forcing him to give a bond for their support,82 but 
may impose such punishment only after conviction 
as a penalty for the nonsupport^^ or in default of 
his furnishing an appearance bond;^-* and hence an 
order remanding accused to jail for failure to fur¬ 
nish a bond for alimony should provide for his re¬ 
lease pending sentence on his furnishing an appear¬ 
ance bond.86 

Contempt of order for support. Violation of an 
order directing periodic payments for the mainte¬ 
nance and support of children may be punished as 
for contempt,2 6 especially where there is statutory 
authority therefor,^^ and it has been held that in 
the contempt proceedings a prima facie case is 
established by production of the original order to 
pay and proof of nonsupport, and no other proof 
of ability to pay need be offered^s A contemner 
may purge himself of contempt by presenting at 
the hearing any legitimate excuse he may have, in¬ 


§ 101 

eluding the fact that he has become unable to com¬ 
ply with the original payment order since the mak¬ 
ing thereof.88 

§ 100. Enticing Away or Harboring Child 
or Parent 

The rules governing civil and criminal liability 
for enticing away or harboring a child or parent 
are discussed infra §§ 101-102. 

Examine Pocket Parts for later cases. 

§ 101. -Civil Liability 

a. Enticing away or harboring child 

b. Enticing away or harboring parent 

a. Enticing Away or Harboring Child 

(1) Right of action 

(2) Elements of tort 

(3) Defenses 

(4) Elements and amount of recovery 

(5) Form of action 

(6) Pleading 

(7) Evidence 

(8) Trial 

(1) Right of Action 

(a) In general 

(b) Proper parent to sue 

(c) Basis of right of action 

(d) Waiver or loss of right 

(a) In General 

A parent who has the right to the custody, controU 
arid services of a minor child may maintain an action 
for damages against anyone who unlawfully entices 
away or harbors such child, and such action may also 
be maintained by one who stands In loco parentis to the 
child. 

A parent who has the right to the custody, con¬ 
trol, and services of a minor child may maintain 
an action for damages against anyone who unlaw- 


28. Ohio.—Seaman v. State, 140 NJ33. 
108, 106 Ohio St 177. 

29. Ohio.—^Baker v. State, 6 Ohio 
App. 389, 27 O.CJL 39. 

Province of court and jury as re¬ 
spects punishment see supra § 98 a. 

Suspension of sentence on entry of 
order for periodic payments for 
support or on furnishing bond con¬ 
ditioned on payment for support 
see supra 4 98 b (2). 

30. Tex.—De Luna v. State, 161 S.W. 
2d 226, 142 Tex.Cr. 2. 

46 C.J. p 1365 note 36. 

Submission of assessment of punish¬ 
ment to Jury see supra $ 98 a. 

Sentence held proper 

(1) In general.—State v. Eskew, 34 


S.B.2d 767, 206 S.C. 62l)--46 C.J. P 
1365 note 86 [a]. 

(2) Pine of $600.00.--I>e Luna v. 
State, 161 S.W.2d 226, 142 Tex.Cr. 2. 
Punishment held ezoessive 
Okl.—Cowley v. State, 88 P.2d 914, 
65 .Okl.Cr. 479. 

3L Ohio.—^Hirstius v. Gottschalt, 81 
Ohio Cir.Ct 406. 

32. La.—State v. Ebeier, 97 So. 473, 
154 La. 347. 

33. La.—State v. Ebeier, supra. 

34. La.—State v. Ebeier, supra. 

35. La.—S tate v. Ebeier, supra. 

88. Cal.—^Bx parte Carpenter, 97 P. 
2d 476, 36 Cal.App.2d 274. 
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37. Mass.—Petition of Kelley, 197 N. 
E. 861, 292 Mass. 198. 

Purpose 

Provisions as to contempt are in¬ 
corporated into criminal proceedings 
to accomplish purpose of enforcing 
natural obligation of father to sup¬ 
port his children, the two proceedings 
being so interwoven as to constitute 
one continuous prosecution.—^Petition 
of Kelley, supra. 

Statute held constitutional 
Mass.—^Petition of Kelley, supra. 

38. Cal.—Ex parte Carpenter, 97 P. 
2d 476, 86 Cal.App.2d 274. 

39« Cal.—Ex parte Carpenter, supn^ 
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fully entices away or harbors such child^® unless, 
as discussed infra subdivision a (1) (d) of this sec¬ 
tion, he has in some way relinquished or forfeited 
his right Such an action may also be maintained 
by one who stands in loco parentis to the child.^^ 
This right of action is not limited to cases where 
the enticing away is for immoral purposes^^ oj. 
where the ^Id is the heir or oldest son.'*^ On the 
other hand, it has been held that there is no right 
of action where no fraud, force, or persuasion has 
been used.^^ 

Where the enticement has been for the purpose 
of marriage, it has been held that there can be no 
recovery after the marriage, if it is a legal one>5 

(b) Proper Parent to Sue 

The proper parent to malntafn an action for enticing 
away or harboring a child usually is the father, but If 
the parents are divorced and the mother has custody, or 
If the father is dead, the mother may maintain such ac- 
lion. 

The proper parent to maintain an action for the 
enticing away or harboring of a minor child usu¬ 
ally is the father,^® and as a general rule, where 
he is living with the mother, he has the exclusive 
right to maintain such acdon^^ unless he has 
waived or forfeited such right, as discussed infra 
subdivision a (1) (d) of this section. 

Where both parents are living together, the moth¬ 
er cannot maintain such action.^^ However, in 


case of divorce of the parents, if the mother has the 
care and custody of a minor child she may main¬ 
tain an action for its being enticed away or har¬ 
bored by another,^^ without joining the divorced 
husband as plaintitt,50 especially where the wife has 
remarried and the child has been received into the 
family of the stepfather and supported by him;5i 
and it has been held that in such a case the step¬ 
father is a necessary party plaintiff to the action.^^ 
After the death of the father the right of action 
generally is in the mother but it has been held 
that if she remarries such an action cannot be 
maintained by her^^ or by the stepfather.55 

Under a statutory provision that a father and 
mother shall jointly have the care and custody of 
minor children, both parents of a minor child may 
properly join as plaintiffs in such an action.56 

^ (c) Basis of Right of Action 

According to some authorities the right of action 
may be based not only on the loss of services, but also 
on the parent’s right to the care, custody, and com¬ 
panionship of the child. 

While it has been held that the parent's right of 
action for the enticing away of a child can be based 
only on the loss of the child's services,®*? so that 
if there be no actual loss of such services there can 
be no recovery,®® according to other authorities, by 
what has been termed the ‘‘modem doctrine,"®® the 
right of action may be based not only on the loss 
of services,®® but also on the parent's right to the 


40. Minn.—^Miller v. Monsen, 37 N. 
W.2d 543, 228 Minn. 400. 

46 C.J. p 1365 note 61—1 C.J. P 301 
note 22. 

Civil liability for: 

Abduction see Abduction § 37. 
Enticing servant to leave employ¬ 
ment see Master and Servant §4 
625-628. 

Seduction see the C.J.S. title Se¬ 
duction $§ 3-11, also 57 C.J. p 11 
note 27-p 23 note 83. 

41. Ga.—Selman v. Barnett, 61 S.E. 
501, 4 Ga.App. 375. 

46 ax p 1366 note 63. 

Proceedings by guardian to secure 
or protect custody of ward see 
Guardian and Ward $ 57. 

4a. Howell V. Howell. 78 S.B. 

222, 162 N.a 283, 45 Ii.R.A.,N.S., 
867, Ann.Ca8.1914A 893. 

County welfare agent and matron 
of county Juvenile detention, home 
who did not comply with statute re¬ 
lating to commitment of neglected 
children, in that they failed to give 
notice to father before obtaining or¬ 
der for commitment of children, were 
liable to the father for abduction of 
his children.—Oversmith v. Lake, 295 
H.W. 339, 295 Mich. 627. 

4S. N.a—Howeil V. Howell, 73 S.B. 


222, 162 N.a 283. 46 L.K.A.,N.S., 
867, Ann.Cas.l914A 898. 

46 ax p 1366 note 66. 

44. Md.—^Baumgartner v. Mgenbrot, 
60 A 601, 100 Md. 508. 

1 C.X p 301 note 24. 

45. Mass.—^Hervey v. Moseley, 7 
Gray 479, 66 AmJ>. 515. 

1 ax p 301 note 25. 

46. Mich.—Oversmlth v. Lake, 295 
N.W. 339, 295 Mich. 627. 

46 ax p 1365 note 61. 

Foster father, who was also grand¬ 
father, held entitled to sue.—^Pickle 
V. Page, 163 N.B. 650, 252 N.Y. 474, 
72 AX.K. 842. 

47. Iowa.—^Pyle v. Waechter, 210 N. 
W. 926, 928, 202 Iowa 695, ^9 AL.R. 
567; 

Ky.—Jones v. Tevis, 4 Litt 25, 14 
Am.D. 98. 

48. Iowa.—^Pyle v. Waechter, 210 N. 
W. 926, 202 Iowa 695, 49 AL.H. 
557. 

46 aj. p 1366 note 70. 

40. Wash.—^Magnuson v. ODea, 186 
P. 640, 76 Wash. 674, 48 L.HA.,N. 
S., 327, Ann.Cas.l915B 1230. 

50. Wash.—^Magnuson v,^ O’Bea, su¬ 
pra. . I 
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51. Wash.—^Magnuson v. O’Dea, su¬ 
pra. 

52. Wash.—^Magnuson v, ODea, su¬ 
pra. 

53. Ala,—Steward v. Gold Medal 
Shows, 14 So.2d .549, 244 Ala. 583. 

46 ax p 1866 note 75. 

54. Mass.—Worcester v. 'Marchant, 
14 Pick. 610. 

Effect of remarriage on mother’s 
right to minor’s services generally 
see supra § 36. 

55. Mass.—Worcester v. Marchant, 
supra. 

56. Me.—^Hare v. Dean, 38 A 227, 
90 Me. 30$. 

67. N.J.—Magee v. Holland, 27 N.X 
Law 86, 72 Am.D. 841. 

58. Md.—Henney v. Baltimore, etc., 
B. Co., 61 A 581, 101 Md. 490, 1 
L.KA.,N.S., 205. 

N.J.—^Magee v. Holland, 27 N.J.Law 
86, 72 AmJ>. 84L 

59. Ind.—^Montgomery, v. Crum, 161 
N.E. 251, 199 Ind. 660. 

60. Ala.—Steward v. ’ Gold Medal 
Shows, 14 Sa2d 549,. 244 Ala. 583. 

Ind.—^Montgomery v. Crum, 151 NJB5. 
251, 199 Ind. 660. 
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care, custody, and companionship of the child,so 
that the parent may recover although the child ren¬ 
ders no services to him and there is consequently 
no loss of services.®^ If the parent has a right to 
recall the child to his custody and service, his right 
of action exists although the child, at the time of 
the wrongful act, was not actually a member of his 

household.^3> 

Mere loss of love and affection of the child for 
the parent, without tiie loss of services, companion¬ 
ship, or control, cannot be made the basis of such 
an action;®^ but such loss may be considered for 
the purpose of determining its mental or physical 
effect, if any, on the parent.®^ 

(d) Waiver or Loss of Right 

A father cannot maintain an action for enticing away 
or harboring his minor child where he has relinquished 
or forfeited his right to the child’s custody and services, 
or where he has emancipated the child, or has allowed 
the child to go from him and employ itself as It pleases 
and take Its own wages. 

A father cannot maintain an action for the en¬ 
ticing away or harboring of his minor child where 
he has relinquished or forfeited his right to the 
child’s custody and services,®® or where he has 
emancipated the child,®^ or has allowed the child 
to go from him and employ itself as it pleases and 
take its own wages,®® or where he lives apart from 
the mother and suffers the child to remain under 
her care and custody,®® However, where the eman¬ 


cipation of the child is revoked, the father may 
have a right of action against anyone having no¬ 
tice thereof for the subsequent enticement or har¬ 
boring of the childJ® 

Claiming wages. A parent’s election to hold a 
third person liable for the child’s wages is a waiver 
of the tort,7i and bars his right to recover for en¬ 
ticing the child away,*^® although the suit for wag¬ 
es is discontinued after a disagreement of the ju¬ 
ry.^® 

(2) Elements of Tort 

The essence of the tort of decoying a minor from 
home, or harboring him after he leaves home, against his 
parent’s will Is the unlawful enticement or harboring of 
the minor. 

The essence of the tort of decoying a minor from 
home, or harboring him after he leaves home, 
against his parent’s will is the unlawful enticement 
or harboring of the minor and, in order that the 
parent may maintain an action therefor, there must 
have been some active or affirmative effort by de¬ 
fendant to detract the child from the parent’s cus¬ 
tody or service,'^® and it has been held that the en¬ 
ticing and harboring must have been willful, with 
notice or knowledge that the diild had a parent 
whose rights were thereby invaded.^® It is imma¬ 
terial, however, whether such enticing is done by 
force or by the use of persuasion.^^ Employing a 
minor and affording him shelter against the will of 
a father able and willing to provide for him is 


61. Al€L—steward v. dold Medal 

Shows, 14 So.2d 549, 244 Ala. 683. 

46 C.J. p 1366 note 84. 

62. N.Y.—Pickle V. Page. 169 N.B. 

660. 262 N.T. 474, 72 A.LuR. 842. 

46 C.J. p 1366 note 86. 

An actioit for enticemeiLt fxom 
service can be maintained, however, 
only where it appears that the child 
apprentice or servant was at the 
time in the actual service of the par¬ 
ent or master.—Caughey v. Smith, 47 
N.T. 244. 
la. Kentucky 

(1) The common-law rule with re¬ 
spect to cases of this character is 
that the right of the parent to re¬ 
cover is based on the loss of the 
child's services.—Jones and Cully v. 
Tevis, 4 Liitt 25, 14 Am.D. 98. 

(2) Under more recent decisions, 
while the courts still adhere to the 
principle that loss of services is thq 
foundation for the action, it is only 
essential that the parent lus the 
right to claim the services of.the' 
child, and, having such right, the 
parent is entitle to recover although 
the child was incapable of' rendering 
service, or no services would have 
been performed by the child, or the 
services wbuld have been of no value. 


—Meredith v. Buster, 273 3.W, .464, 
209 Ky. 623—Washburn v. Abrams, 
90 S,W. 997, 122 Ky. 63, 28 Ky.L. 
986—Soper v. Igo, 89 S.W. 638. 121 
Ky. 660, 28 Ky.Ii. 519, 123 Am.S.R. 
212, 1 L.RA.,N.S., 362, 11 Ann.Cas. 
1171. 

(3) If a parent has a right to 
claim the services of his child, he is 
not confined in his recovery to the 
loss of services alone, but may re¬ 
cover damages for injury to his feel¬ 
ings and the loss of companionship 
of his child.—Washburn v. Abrams, 
supra—Soper v, Igo, supra. 

63. Me.—Hare v. Dean, 38 A. 227, 
90 Me. 308. 

64. Ind.—^Montgomery v. Crum, 161 
N.B. 251. 199 Ind. 660. 

46 C.J. p 1867 note 89. 

65. Ind.—Montgomery v. Crum, su¬ 
pra. 

66. Mass.—Wodell v. Coggeshall, 2 
Mete. 89, 86 Am.D. 391. 

46 C.J. p 1867 note 91. 

Termination, loss, or forfeiture of 
parents’ rights generally see supra 
6 36. 

67. Iowa.—Everett v. Sherfey, 1 
Iowa 366. 

Emancipation of child generally see 
supra 96 86-90. 
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68. Mass.—Wodell v, Coggeshall, 2 
Mete. 89, 35 Am.D. 391. 

69.. Mass.—Wodell v. Coggeshall, 
supra. 

46 C.J. p 1367 note 94. 

7a Iowa.—^Everett v. Sherfey, 1 
Iowa 866. 

71. Neb.—Wolf V. Tannoy, 154 N.W. 
216. 98 Neb. 637. 

N.Y.—Hopf V. U. e. Baking Co., 27 
N.T.S. 217, 6 Misc. 158. 

72. Neb.—^Tavllnsky v. . Blngllng 
Bros. Circus, 204 N.W, 388, 113 
Neb. 632. 

46 C.J. p 1367 note 98. 

73. ■ Mich.—^Thompson v. Howard, 31 
Mich. 309. 

74. Mo.—^Arnold v. St. Louis, etc., 
R. Co.. 74 S.W. 5. 100 Mo.App. 470. 

N.Y.—Caughey v. Smith, 47 N.T. 244. 

75. Md.—^Kenney v. Baltimore, etc., 
R. Co., 61 A 681, 101 Md. 490, 1 L. 
R.A,N.S., 205. 

46 C.J. p 1367 note 2. . 

7a N.T.—Caughey v. Smith, 47 N. 
T; 244, 

46 C.J. p 1367 note 3. 

77. CaJ.—Horowitz v. Sacks, 266 F. 
281, 89 CaLApp. 336. 
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a harboring sufficient to make the person liable in 
damages to the father.*^® It has been held, how¬ 
ever, that an action for enticing a child away from 
his father’s service cannot be maintained where the 
child had abandoned such service before he met or 
communicated with defendant 

A statute imposing a penalty on masters of out¬ 
ward bound vessels or ships, who transport out of 
the state *‘to any parts beyond seas” any minors or 
apprentices, contemplates a transportation to a for¬ 
eign port, rather than a carrying to a port of an¬ 
other state.^® 

(3) Defenses 

It has been held that It Is no defense, In an action by 
the father for the taking away of his infant child, that 
the defendant acted in conjunction with, or In aid of, 
the mother, or that he only obeyed the orders of another 
person who illegally assumed to direct the removal of the 
child from the father’s custody; but it has been held that 
an honest belief on the part of the defendant that the 
child has left his father’s service with his father’s con¬ 
sent will relieve the defendant of liability. 

Since, as discussed supra § 11, the right of a 
father to the custody of his children is, as a gen¬ 
eral rule, paramount to that of the mother or oth¬ 
ers, it has been held that it is no defense, in an 
action by the father for the taking away of his 
infant diild, that defendant acted in conjunction 
with, or in aid of, the mother^l or that he only 
obeyed the orders of another person who illegally 
assumed to direct the removal of the child from the 
fa&er’s custody.^^ So also, it is no defense that 
the parent’s treatment of his child contributed in 
any degree to produce the wrong complained of^^ 


or that the child was, at the time, rightfully, but 
only temporarily, in defendant’s possession.^^ The 
parent’s moral character cannot be considered ei¬ 
ther as a defense^® or in mitigation of damages.^^ 
If the original receiving and harboring of the child 
were wrongful, it is no defense that on the parent’s 
demand defendant attempted to return the child but 
was unsuccessful because he ran away.^^ xhe par¬ 
ent’s consent is no defense if it has been obtained 
by fraud.®^ On the other hand, it has been held 
that an honest belief on the part of defendant in 
an action for enticing or harboring a child who has 
deserted his father’s service that such child has left 
his father’s service with the father’s consent will 
relieve defendant from liability.^^ A parent has 
been held not to be entitled to damages for the de¬ 
tention of his child by defendant acting under a 
court order authorizing such detention, even though 
it is subsequently determined on review of such or¬ 
der that the authority was not properly conferred,®^ 
especially where the reversal is by a divided court®^ 

(4) Elements and Amount of Recovery 

The parent Is entitled to recover damages for all the 
proximate consequences of the defendant’s act. Including 
damages for loss of services. Injury to his feelings and 
mental suffering caused by the wrong, the loss of affec¬ 
tion and companionship of the child, and reasonable and 
proper expenditures; but exemplary damages ordinarily 
cannot be recovered. 

The parent is entitled to recover damages for 
all of the proximate consequences of defendant’s 
wrongful act®2 He is entitled to recover damages 
for the loss of the child’s services,®^ the injury to 
the parent’s feelings or his mental suffering caused 
by the wrong,®^ the loss of the affection and com- 


78. N.H.—Sargrent v. Mathewson, 88 
N.H. 64. 

46 ajr. P 1367 note 6. 

78. Md.—Kenney v. Baltimore, etc., 
H. Co., 61 A. 581, 101 Md. 490, 1 
L.RJL,N.S., 205. 

46 C.J. p 1367 note 6. 

80. Me.—Campbell v. Rankins, 11 
Me. 103. 

81. Mass.—^Rice v. Nickerson, 9 Al¬ 
len 478, 85 Am.D. 777. 

N.J.—Magee v. Holland, 27 N-J.Law 
86, 72 Am.D. 841. 

82. Mass.—^Rlce v. Nickerson, 9 Al¬ 
len 478, 86 Am-B. 777. 

83. Mass.—Stowe v. Heywood, 7 Al¬ 
len 118. 

84. Ind.—^Montgomery v. Crum, 161 
N.E. 251, 199 Ind. 660. 

46 ax p 1868 note 11. 

85. Wash.—^Magnuson v. O'Dea, 136 
P. 640, 76 Wash. 674, 48 Li.RJL,N.S., 
827, Ann.Cas.l915B 1230. 

86. Wash.—^Magnuson y; O’Dea, su¬ 
pra. 


87. N.Y.—Nash v. Douglass, 12 Abb. 
Pr.N.S.. 187. 

88. Ind.—^Kreag v, Anthus, 28 N.B. 
778, 2 Ind.App. 482. 

89. Mass.—^Butterfield v. Ashley, 6 
Cush. 249. 

46 C.X p 1868 note 14. 

Znduciag enlistment as snhstitiite 
In an action for unlawfully har¬ 
boring and concealing plalntilTs 
minor son and inducing him to en¬ 
list in the service of the UiUted 
States as a substitute for defendant, 
defendant is not liable if he believed 
that the son had left the father’s 
service with his father’s consent; 
but the recovery or receipt by plain¬ 
tiff, as administrator, of the bounty 
money of defendant, and of the son’s 
back pay from the government, is 
not tantamount to a consent by 
plaintiff that his son might enter into 
the military service of the govern¬ 
ment as a substittue for defendant, 
and does not constitute a defense to 
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the action.—Caughey v. Smith, 47 N. 
T. 244. 

90. Da.—^Burleigh v. Smith, App., 
167 So. 892. 

91. Da.—^Burleigh v. Smith, supra. 

92. N.Y.—Pickle v. Page, 233 N.Y.S. 
461. 225 App.Div. 454, affirmed 169 
N.EI. 660, 252 N.Y. 474, 72 A.D.R. 
842. 

Zntervenlng wrong not shown 

Erroneous decision awarding cus¬ 
tody of child to another was held 
not an Intervening wrong, preventing 
recovery of expenses in securing re¬ 
versal against sheriff, aiding in kid¬ 
napping child.—Pickle v. Page, su¬ 
pra. 

93. Neb .—Wolt v. Vannoy, 164 N.W. 
215, 88 Neb. 637. 

46 C.X P 1368 note 19. 

94. Ala.—Steward v. Gold Medal 
Shows, 14 So.2d 649, 244 Ala. 588. 

N.Y.—Pickle V. Page, 169 N.1I. 660, 
262 N.Y, 474, 72 A.D.R. 842. 

46 C.X p 1868 notes 20, 2D 
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panionship of the child,and reasonable and prop¬ 
er expenditures incurred in seeking to regain pos¬ 
session of the child.^® 

The amount of damages to which plaintiff is en¬ 
titled in view of these elements is, generally speak¬ 
ing, such only as will compensate him for his loss 
or injury, and the amount awarded must not be 
excessive.^* 

Exemplary damages; penalty. Exemplary dam¬ 
ages ordinarily cannot be recovered,although it 
2ias been held that punitive damages may be recov¬ 
ered for the wrong done, under aggravating cir¬ 
cumstances, to the parent in his affections and feel- 
ings.i Where, in an action under a statute for the 
employment of plaintiffs minor child against plain- 
‘tiff s will, the complaint makes no allegation as to 
loss of time, and affection, companionship, or en¬ 
ticement, plaintiff is not entitled to recover ptmi- 
tive damages,2 but is entitled only to the statutory 
-penalty.2 However, where a company, through its 
.agents, against the parent’s objections, persuaded a 
minor child to go to another state and engage in a 
hazardous work in which he was injured, the par¬ 
ent has been held entitled to recover punitive dam¬ 
ages.^ 

(5) Form of Action 

Trespass vi et arm Is and trespass on the case have 
lieen held to be appropriate remedies, and, according to 
some authorities, the latter Is the only proper remedy. 

Trespass vi et armis has been held to be a proper 
-remedy of a parent to recover damages for the tak¬ 


ing away of his child^ although there is no evidence 
of a forcible taking.® It has also been held that 
trespass on the case is an appropriate remedy,^ and, 
according to some decisions, this is the only proper 
remedy.® A parent may maintain a suit in admir¬ 
alty for the wrongful abduction of the child and 
carrying him beyond the seas.® 

(6) Pleading 

In order to be sufficient, the declaration or complaint 
In an action for enticing away or harboring a child 
must allege all the material facts necessary to consti¬ 
tute a causa of action. 

In order to be sufficient, the declaration or com¬ 
plaint must allege all the material facts necessary 
to constitute a cause of action for enticing away or 
harboring the child.^® It may contain one count 
for enticing and another count for harboring 
and, where the action is based on the loss of serv¬ 
ice, it is essential to allege knowledge on the part 
of defendant that the minor owed service to plain- 
tifP2 and wrongfully deserted that service.^® How¬ 
ever, where actual loss of services is not required, 
such acUial loss need not be alleged,it is suffi¬ 
cient to allege that plaintiff is entitled to the cus¬ 
tody of Ihe child as its parent and has been de¬ 
prived of the custody and society of the child by 
the wrongful act of defendant^® Where plaintiff 
in reply admits an allegation of defendant’s an¬ 
swer that the child sought employment with, and 
was employed by, defendant, it has been held that 
the allegations of wrongful enticement, inducement, 


-95. N.C.—liittle V. Holmes, 107 S. 

B. 577. 181 N.C. 413. 

46 C.J. P 1368 note 22. 
riioss of' alfeotioiLS not direct e lem e n t 
of damages 

It has been held that loss of af¬ 
fections is not one of the elements 
■ for which damaires may be assessed, 
~but that a child's loss of affections 
for its parent may properly be con¬ 
sidered for the purpose of determin- 
ingr its mental or physical effect, if 
. any, on such parent.—Montgromery 
V. Crum, 161 N.B. 261. 199 Ind. 660. 

99. N.C.—Howell v. Howell. 78 S.B. 
222, 162 N.C. 283, 45 L..R.A.,N.S., 
867, Ann.Cas.l914A 893. 

46 C.J. p 1368 note 23. 

97. Wash.—^Magrnuson v. O'Dea, 135 
P. 640, 76 Wash. 574, 48 L..R.A., 
N.S., 327, Ann.Cas.l916B 1230. 

46 aj. p 1368 note 24. 

98. Damasres exeesslTe 

Wash.—^Magnuson v. O'Dea, supra. 

46 O.J. p 1868 note 25. 

99. ' Wash.—Magnuson v. O'Dea, su¬ 
pra. 

• 46 C.J. p 1368 note 27. 


1. N.T.—Pickle v. Page, 169 N.B. 
650. 262 N.T. 474, 72 A.Li.R. 842. 

46 O.J. p 1369 note 28. 

2. S.C.—Simpson v. Mills Mfg. Co., 
88 S.E. 288, 104 S.C. 78. 

3. S.C.—Simpson v. Mills Mfg. Co., 
supra. 

4 . S.C.—^Webb V. Southern R. Co., 
88 S.B. 297, 104 S.C. 89. 

5. R.I.—Wheeler v. Price, 41 A. 894, 
21 R.I. 99. 

46 C.J. p 1369 note 31. 

6. S.C,—Kirkpatrick v. Lockhart, 4 
S.C.Ii. 276. 

46 C.J. P 1369 note 32. 

7. R.I.—Wheeler v. Price, 41 A, 894, 
21 R,I. 99. 

46 C.J. p 1369 note 33—1 aX p 301 
note 26. 

8. Ky.—Jones v. Tevis, 4 L»itt. 25, 14 
Am.D. 98. 

1CJ. P 301 note 26. 

9. U.S.—^Tillmore v. Moore, l>.C.Md., 
4 F« 231, 5 Hughes 217. 

46 C.J^ P 1369 note 36* 


10. Conspiracy prior to nnlawfta de¬ 
tention 

In father's suit for damages for 
unlawful detention of child, allega¬ 
tions as to conspiracy and abduction 
of child were not entitled to con¬ 
sideration, where alleged abduction 
took place prior to commencement of 
period of unlawful detention for 
which damages were sought.—Bur¬ 
leigh V. Smith, Iia.App., 167 So. 892. 
Petition held snilloient 
Ky.—^Meredith v. Buster, 273 S.W. 

454, 209 Ky. 62$. 

46 C.X p 1369 note 37. 

11. Mass.—^Butterfield v. Ashley, 6 
Cush. 249. 

46 C.J. p 1369 note 38. 

12. Mass.—^Butterfield v. Ashley, su¬ 
pra. 

46 C.J. p 1369 note 40. 

13- N.T.—Oaughey v. Smith, 47 N. 
T. 244. 

14. Ohio.—Clark v. Bayer, 32 Ohio 
St 299, 30 Am.R. 593. 

46 C.X p 1369 note 43. 

15. Ga.—Selman v. Barnett 61 S.B« 
501, 4 Ga.App, 375. 
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and persuasion of child to leave plaintiiFs wstody 
contained m plaintifFs complaint are negatived.^® 

Action by mother. Where the action is brought 
by the mother of the child, the complaint must show 
the of the fatheri’ or other facts showing her 
right to the services of the child and authorizii^ 
her to maintain the action.^® 

Amendment. A declaration for enticing away a 
minor child from his father’s family may be amend¬ 
ed by adding a count for harboring and secreting 
him and persuading him to remain absent from his 
father’s family and service without his consent.^* 

(7) Evidence 

A> In civil actions gcncaMyi the burden Is on the 
plaintiff of provlno his cause of action, and the general 
rules as to the admissibility and weight and aufBcIency 
of the evidence apply- 

As in dvil actions generally, the burden is on 
plaintiff of proving his cause of action.®* It is in¬ 
cumbent on him to prove that at the time when the 
child was enticed away he was in his care and cus¬ 
tody,®! that defendant had knowledge that the mi¬ 
nor owed service to plaintiff®® and wrongfully de¬ 
serted that service,®* and that such desertion was 

on the solidtation of defendant®® It has 
been held that in an action of trespass vi et armis 
plaintiff must prove either actual force in taking 
away the child®® or knowledge on the part of de¬ 
fendant that the child was a minor.®® 

Admissibility. The general rules as to the ad¬ 
missibility of evidence apply in an action by a par¬ 
ent for enticing away or harboring a child.®® On 
behalf of defendant, evidence is admissible to show 
that he had no notice of the fact that the minor 


owed service to plaintiff and wrongfully deserted 
that service ;®* and dedarations of the minor at the 
inception of the arrangement between him and de¬ 
fendant constitute a part of the transaction and are 
competent evidence on the part of defendant for 
the purpose of showing .the absence of any wrong¬ 
ful intention on his part.®* ft has been held, how¬ 
ever, that, where plaintiff disavows any daim for 
aggravation of damages, for any malice on the part 
of defendant, and rests his daim for damages sole¬ 
ly on the ground that he had the rightful custody 
of the child and that defendant had illegally re¬ 
moved him, defendant cannot show that he acted 
in ignorance of plaintiff’s rights*® or that the child 
had expressed a desire to be removed.** Evidence 
that the child was well cared for after its removal 
from the father’s possession has been held inadmis¬ 
sible.*® 

Weight and sufficiency. The general rules as to 
the weight and sufSdenqr of the evidence govern 
in an action by a parent for entidng away or har¬ 
boring a child.** Thus evidence that defendant had 
knowledge of the minority and that the minor’s fa¬ 
ther was living has been held sufficient to charge 
defendant, in an action for harboring, detaining, 
and keeping a diild, with the legal inference there¬ 
from that the father was entitled to the custody, 
labor, and service of the minor.** 

(8) Trial 

In aetton* for enticing away or harboring a child, 
questions of fact should be submitted to the Jury under 
proper Instructions from the court. 

In actions for enticing away or harboring a child,, 
questions of fact should be submitted to the jury*®- 
under proper instructions from the court.*® 


16.. TTeb.—^Tavllnsky v. Rlnglinff 
]^os. Circus Co., 204 N.W. 888, 113 
Neb. 632. 

17. Ky.—Washburn v. Abrams, 30 

. S.W. 997, 122 Ky. 63, 28 Ky.Lu 985. 

la. Iowa.—Pyle v. Waechter, 210 
N.W. 928, 202 Iowa 695, 49 A-KR. 
667. 

46 C.J. P 1369 note 46. 

19. Mass.—Stowe v, Heywood, 7 Al¬ 
len 118; 

SM). N.T.—Clarke v. Gordon, 286 N. 
T.S. 320, 246 App.Div. 862. 

21. Mass;—Wodell v. Coggeshall, 2 
Mete, 89, 85 Am.D. 391. 

22. Mass.— Butterfield v. Ashley, 6 
Cush. 249. 

N.Y.—Caughey v. Smith, 47 N.Y- 244. 

28. K.Y.—Caughey v. Smith, supra. 

24 . N.T.—Oaughey ▼. Smith,. supra. 

25. U.S.—Somboy v. luring, D.a, 
32 F.Ca8.No.l3,168« 2 pranch .ac 

‘818. 


26. U.S.—Somboy v. Loring, supra. 

27. Zivldeiioe of a oonvlcttoa in a 
crixniiial proseoutioii for enticing 
awety or abducting a child is not 
admissible in a civil action for dam¬ 
ages for such wrong.—^Montgomery 
V. Crum, 161 N.B. 261, 199 Ind. 660. 

28. N.T.—Caughey v. Smith, 47 N. 
Y. 244. 

29. N.Y.—Caughey v. Smith, supra.: 
46 C.J. P 1370 note 58. 

30. Mass.—^Rice v. Nickersom 8 
len 478, 85 Am.D. 777. 

31. Mass.—^Rice v. Nickerson, supra. 

32 . ^.J.—^Magee v. Holland, 27 N. 
J.Law 86, 72 Am-D. 841. 

33. ISvidence held suAdent 

(1) To sustain recovery for plain¬ 
tiff.—Pickle v. Page, 233 N.Y.S. 461, 
225 App.Uiv. 454, affirmed 169 .N.E. 
650, 262 N.Y. 474, 72 A.L..R 842. 

(2) To sustain a ver^ct for de- 
fendant.--Soper v. Crutcher, 96 S, 

856 


W. 907, 29 Ky.Ii. 1080—46 CJ. p* 
1370 note 64 [a]. 

Bvldanoe held insntfioleiit 

(1) To sustain judgment for plain-* 
tiff;—Clarke v. Gordon, 286 N.Y.S;. 
320,. 246 App.Div. 362. 

(2) To show that defendant in¬ 

tended to deprive plaintiff of the con¬ 
trol and services of his son by har¬ 
boring him and refusing to allow 
plaintiff to secure possession and 
control of -him.—^Loomis v. Deets, 
Md., 30 A. 612. , , 

34. N.Y.—Caughey v. Smithy. 47 N. 

Y. 244. . . 

35. N.Y.-r-Pickle v. Page, 238 N.Y.S. 
461, 225 App.Div. 464, affirmed 169 
N.B. 660, 262 N.Y. 474, 72 A.L.R 
842. 

86. G€u—C ulberson v. Alabama 

Const Co., 66 S.B. 766, 127 Cfe- 599,, 
9 t&RJUN.S., 411, 9 AnmCas. 697. 

46 C.J. p 1370 note 66, 
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PARENT AND CHILD 


1). Enticing Away or Harboring Parent 

Although there Is some authority to the contrary, It 
lias been held that a child has legal rights In the mainte¬ 
nance of the family relationship which will be protected 
from Interference by outsiders, and that enticement by an 
outsider of the parent from the family home constitutes 
an invasion of the child’s rights for which it may main¬ 
tain an action for damages. 

Although there is some authority to the con¬ 
trary,57 it has been held that a child has legal 
rights in the maintenance of the family relation¬ 
ship which will be protected from interference by 
outsiders, and that enticement by an outsider of the 
parent from the family home constitutes an inva¬ 
sion of the child’s rights, for which it may main¬ 
tain an action for damages,55 and such right or 
cause of action will be recognized without legisla¬ 


§ 102 

tive action by the state granting such right or cause 
of action,35 in the absence of constitutional or stat¬ 
utory provisions preventing such recognition.^® 

§ 102. -Criminal Liability 

Under some statutes It is a crinninal offense knowing¬ 
ly to entice away and detain a minor child from its par- 
ent or guardian or person standing In the stead of the 
parent or guardian. 

At common law it is not a criminal offense to en¬ 
tice aft infant from the service of his parent.^^ 
Under some statutes it is a criminal offense know¬ 
ingly to decoy or entice away and detain a minor 
child from its parent,^3 qj. guardian,^3 or person 
standing in the stead of the parent or guardian.^^ 


Xnstmctioiis held not etroneoTUi 
Ga.—Culberson v. Alabama Const. 

Co., supra. 

46 C.J. p 1370 note 66 [b]. 

87- Conn.—Taylor v. Keefe, 56 A.2d 

768. 134 Conn. 166. 

D.C.—-McMillan v. Taylor, 160 F.2d 

221, 81 U.S.APP.D.C 322. 

Tex.—Garza v. Garza, Civ.App., 209 

aw.2d 1012. 

Sule discussed 

**The theory of the plaintiff is that 
this is an' action on the case, and 
asks the court to adopt the theory 
that the family is a legal unit; that 
each member of the family sustains 
injury 'when another by his wrong¬ 
ful act interferes with such unity 
and has a cause of action for such 
wrongful act. It is conceded that 
there is no precedent for this par¬ 
ticular action, but novelty is not suf¬ 
ficient to prevent recovery. . . . 
However, it seems to me that there 
Is an insurmountable objection to 
this form of action. The old form- 
of action that gave the husband a 
right, of action for the enticing away 
of his wife rested originally upon the 
theory of the unity of the husband 
and wife and his property right. 
Then when woman was emancipated, 
the cause of action was given to both 
husband and . wife upon the theory 
that marriage is a contract, and that 
the loss of consortium given by this 
contract gave a right of action to 
the injured party. The loss of con¬ 
sortium is the very crux of the ac¬ 
tion. ... If this plaintiff has a 
cause of action, then his brothers 
and sisters, if any, also have a cause 
of action. ... I am convinced 
that to uphold this complaint would 
open the courts to a flood of litiga¬ 
tion that would inundate them. 
. . . The plaintiff argues that to 
uphold his cause of action might act 
as a deterrent to those who mali¬ 
ciously entice away another’s spouse. 
I doubt It. The husband has a cause 
of action. 7he ages and number of 


his children are elements to be con¬ 
sidered in his action. Behavior such 
as is accredited to the defendant 
here springs from motives that sel¬ 
dom if ever count the financial cost.” 
—^Morrow v. Tannantuono, 273 'N'.T.S. 
912, 913, 152 Misc. 134. 

Evidence held insuffioient to Show 
enticement by defendant 
Tex.—Garza v. Garza, Civ.App., 209 
S.W.2d 1012. 

38. U.S.—^Dally V. Parker, C.C.A.I11., 
162 F.2d 174, 162 A.I..R. 819. 

HI.—Johnson v. Luhman, 71 N.B.2d 
810, 330 I1IA.PP. 598. 

Minn.—Miller v. Monsen, 87 N.W.2d 
543, 228 Minn. 400. 

Hovdiy of the right and lack of 
oommon-law precedent would not 
justify denying to a child a cause 
of action for damages against an 
outsider who entices a parent from 
the family home.—^Bdiller v. Monsen, 
supra. 

Courts are sufficiently capable of 
defining the child’s rights, and Juries 
are sufficiently capable of assessing 
its damages, to justify permitting a 
child to recover damages from one 
who entices a pa^nt from the family 
home.—Miller v. Monsen, supra. 

The contention that a flood of litiU 
gaffion would be provoked by recogni¬ 
tion of such right is not a valid 
reason for denying the right as it is 
apparent that any common-law ac¬ 
tion could be the subject of abuse 
which, if unchecked by the court, 
could provoke a flood of litigation. 
Xll,—Johnson v. Luhman, 71 HtlLfd 
810, 330 I11.APP. 698. 

Minn- —^Miller V. Monsen, 37 N.W.2d 
. 543, 228 Minn. 400. 

The contention that children oonld 
not have been damaged by the loss 
of the society of a father who de¬ 
serted them to run away with a mar¬ 
ried woman, although not without 
weight, would merely raise a fact 
question for the jury on the issue of 
damages and would not require ap¬ 
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plication of the maxim. Damnum 
absque Injuria, so as to preclude re¬ 
covery from the woman who caused 
the derertJon.—^Daily v. Petrker, C.C. 
AHl., 162 P.2d 174, 162 A.L.K. 819. 

39. XT.S.—Daily v. Parker, supra. 

40. Existence of speoiflo statutes 
protecting xoinors did not preclude 
recognition of right of action in favor 
of children against third person for 
enticing their father to leave home. 
—Johnson v. Luhman, 71 N.R2d 810, 
330 HhApp. 593. 

CoxLstltatlons and statutes held not 
to prevent recognition of such a 
cause of action.—Daily v. Parker, C. 
CA..IU.. 152 F.2d 174, 162 A.L.It. 819. 
In California 

Prior to 1939, the civil code de¬ 
clared that "the rights of personal 
relations forbid: 1. The abduction 
of a husband from his wife, or of a 
parent from his child;” but in 1939 
the code was amended so as to omit 
this provision and at the same time 
the legislature barred actions for 
alienation of affections, and a con¬ 
sideration of these legislative chang¬ 
es together with the history of their 
enactment has been held to pre¬ 
clude recognition of a right of an 
infant to sue for the abduction of 
its parent.—^Rudley v. Tobias, 190 P. 
2d 984, 84 Cal.App.2d 454. 

4L N.C.—State v. Bice, 76 N.C. 194. 
Offense of: 

Abduction see Abduction §§ 1-15. 
Enticing servant see Master and 
Servant S§ 638-634. 

Kidnapping see Kidnapping 1-4. 
Seduction see the C.J.S. title Se^ 
duction §§ 31-43, also 67 O.J. 
p 47 note 55-p 58 note 76.' 

48. Tex.—^McNelly v. State, 152 S. 
W.2d 7ri, 142 Tex.Cr. 344. 

43. Tex.—McNelly v. State, supra. 

44. Tex.—^McNelly v. State, supra. 
ZnstitutioBs as su<^ may oceupy, 

and are to be considered as occupy¬ 
ing,. the position of a par^t, within 
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Such an offense may be committed although the 
child left the parent voluntarily.*^ It is not com¬ 
mitted, however, by merely hiringf a minor with 
knowiedge that he has a parent living.*^ Where 


the mother and father are equally entitled to the 
custody of their minor, the father does not com¬ 
mit the offense by taking exclusive possession of 
it.« 


PABEOTTBSOO. In Spanish law, blood relation¬ 
ship.! 

PAEENTHESIS. A parenthesis is in the nature of 
punctuation, 2 and is defined to be a word, phrase, 
or sentence, by way of comment or explanation, in¬ 
serted in, or attached to, a sentence which would be 
grammatically complete without it;2 an explana¬ 
tory' or qualifying clau^, sentence, or paragraph, 
inserted in another sentence, or in course of a longer 
pass^, without being grammatically connected 
with it a sentence so inclosed in another sentence 
as that it may be taken out without injuring the 
sense of that which incloses it.^ It is used to limit, 
qualify, or restrict the meaning of the sentence with 
which it is connected, and may be designated by 
the use of commas, or by a dash, or by curved lines 
or brackets.^ 

PAESKTUM EST IIBEBOS ALEEE ETIAM NO- 
THOS. See46C.J.pl3nnote9. 

PAEERE. See Parent supra p 624 note 7. 

PAEESIS. See Insane Persons § 2 d. 


PABFAIT* A frozen dessert made of whipped 
cream, eggs cooked with sirup, and flavoring. It is 
frozen without stirring.^ It has been distinguished 
from “ice cream” see 42 C.J.S. p 372 note 31. 

PABl. A combining form, from the Latin “par,” 
“paris,” meaning equal.^ 

PARIA COPULANTUE CUM PAEIBUS. See 46 
C.J. p 1371 note 12. 

PAEIAS. In Spanish law, a tax or tribute; by 
metonymy the act of rendering homage.^ 

PAEIBUS SBNTBNTnS EBUS ABSOLVITUE, 
See 46 C.J.P 1371 note 14. 

PAEIBNTES. In Spanish law, blood relatives.^^ 

PAEIES ONEEI PBEUNDO UTI NUNC EST ITA 
SIT. See 46 CJ.p 1371 note 20. 

PAE IN PAEEM IMPEEIUM NON HA^ See 

46C.J.pl371note22. 


the meaning of the statute when 
they fall within the class deUned by 
the statute; and, where the accusa¬ 
tion is that the children were en¬ 
ticed and decoyed away from an in¬ 
stitution, the information, in order 
to be suAcient, should allege that 
such institution was of the class de¬ 
scribed in the statute.—^UcNelly v. 
State, supra. 

46. Cal.—People v. Munos, 257 P. 

54!1, S4 Cal.App. 6. 

46 C.J. P 1370 note €9. 

46. rrex.—Cummins v. State, 37 S.W. 
435, 36 Tex.Cr. 398. 

47. Ho.->State v. Huhn, 142 S.W.2d 
1064, 346 Mo. 695. 

Kidnapping by parents see Kidnap¬ 
ping § 4. 

Im Sscriche Dlccionario. 

44 CX p 1371 notes 1--3. 

8. It I.—Joslin V. Aetna Ufe Ins. 
Co., 21 A.2d 550, 551. 

Zm IJL—State V. Morgan, 63 So. 609, 
6X3, 133 La. 1033. 

ItX.^—Joslin T. Aetna Life Ins. Co., 
31 A.2d 550 , 551. 

SteOtely deftaed 

**A sentenee or part of a sentence 
immeUA In tlie middle of another 


sentence, with the subject of which 
it is cognate, but from which it may 
be omitted without impairing the 
grammatical construction or the sub¬ 
stantia! meaning.”—Calvert v. Myers, 
137 N.E. 578, 579, 79 IndJtpp. 204. 

4 . *0.8.—In re Schilling, N.Y., 53 F. 
81, 3 aCA. 440. 

Ind.—Calvert v. Myers, 137 578, 

579, 79 Ind.App. 204. 

5. Ind.—Calvert v. Myers, supra. 

Vs.—^Barly v. Wilkinson, 9 Gratt 

68. 72. 50 Va, 68, 72. 

& U.S.—In re Schilling, N.T.. 53 P. 

81, 83, 3 C.CA. 440. 

Similarly exporessed 
“Words of comment or explanation 
within a parenthesis, relating to the 
principal clause as a whole, are not 
necessarily limiting or restricting 
woz^s, in the sense that they ex¬ 
cept from the whole clause certain 
of its component parts, A parenthe¬ 
sis may be used for different pur¬ 
poses depending upon the context 
and upon the explanatory words used 
within it. We think that a parenthe¬ 
sis is freonently used to clarify some 
ambiguity whi<dx arises from the 
principal clause itself; or to identify 
the principal clause as a whole, 
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where such clause might be applica¬ 
ble equally to two different things.” 
—Joslin V. Aetna Life Ins. Co., R.!., 
21 A.2d 550, 551. 

7- Webster New Int.D. 
a Webster New IntD. 

Phrases 

(1) ‘TParl delicto" see In 42 C.J.S. 
p 490 notes 21-27. 

<2) "Pari materia" see In 42 CJ.S. 
p 490 notes 28, 29. 

(3) "Pari-mutuel” is sometimes 
spelled thus, as a h3rphenated word, 
and sometimes appears as two words 
and with variant spelling.—Streep- 
er y. Auditorium Kennel Club, 180 
A. 212, 13 N.J.M1SC. 584. See Gam¬ 
ing Sic (2), g, and l^otteries S 10 
b. 

(4) "Pari passu;" a Latin phrase 
meaning by an equal progress; equa¬ 
bly; "ratably; without preference. 
—Black L.D. 

"Pari" as the first word of inftYtrn» 
as to which there have been no re¬ 
cent applications see 46 C.J. p 1371 
notes 16, 17. 

9. ISlscriche Dicciosario. 

10. Esoriche Bicclonario^ 
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TABIO. As the Latin root of the word “parent” 
see supra p 624 note 7. 

PABIS &EEEN. A pigment composed of acetoar- 
senite of copper.^^ 

PAMSH. The word “parish” is defined generally 
as meaning a district of certain limits which cannot 
be altered without legal enactment,and frequent¬ 
ly the term is employed to indicate a civil or po¬ 
litical subdivision of a state, corresponding to a 
county, and in this sense the word is treated in 
Counties § 1 b. 

In Ei^land the word “parish” is applied to a po¬ 
litical or civil territorial division recognized by law, 
and a discussion of the term as used in this sense 
is to be found in 46 CJ. p 1372 notes 49-61. 

The word “parish,” as an ecclesiastical term and 
as employed in the United States, England, and 
Prance, is defined in the C.J.S. title Bcligious Soci¬ 
eties § 1, also 46 C.J. p 1371 note 26-p 1372 note 37. 

The words “parish” and “town” have been held 
to be synonymous, and also have been distinguished, 
as have the terms “parish” and “township” see the 
CJ.S. title Towns § 3, also 46 C.J. p 1372 note 44 
[b], 63 C.J. p 100 note 29. 

Phrases employing the word “parish” are set out 
in the note.^* 

PABISHIONEB. A very large word, which takes 
in, not only inhabitants of the parish, but persons 
who are occupiers of lands, who pay the several 
rates and duties, although they are not resident, and 
do not contribute to the ornaments of the church.^* 

PABIS MUTUAL. See Gaming § 1 o (2), g. 

PABITT. The word “parity” means equality.^* 

11. Century D. 

46 C.J. P 1371 note 25. 

12. Wis.—Chicago & N. W. R. Co. v. 

Oconto. 6 N.W. 607, 608, 50 Wls. 

189, 36 Am.R. 840. 

13 . Phraee* 

(1) “Parish church" see the C.J.S. 
title Religious Societies § 1, also 46 
C.J. P 1872 notes 88-42. 

(2) “Parish courts" see Cotirta § 

265. 

(S) “Poll parish” see the C.J.S. 
title Religious Societies § 1, also 49 
C.J. P 1078 notes 77-79. 

14. Eng.— Attorney General v. Park¬ 
er, 8 Atk. 576, 577, 26 Reprint 1182, 

1 Ves. 48, 27 Reprint 879. 

46 C.J. P 1373 note 65. 

15. Ark.— Arkansas State Highway 


PABEDM EADBM EST BATIO, IDEM JUS. See 
46 C J. p 1373 note 67. 

PARE. 

As a tiotitt. The word “park” has a number of 
noun meanings.^® In its ordinary and natural sig¬ 
nification the term, both in this country and in Eng¬ 
land, is applied to lands that have been devoted to 
the recreation and enjoyment of the public, and also 
to private lands that have been inolosed,^^ dthough, 
as subsequently appears, in this country it is sel¬ 
dom employed in the latter sense. The term has 
various other meanings, and in times past a park 
was understood to be an open square or plaz^ usu¬ 
ally .nntftining shade trees and seats,^* hut it also 
has a rural s^fication, suggesting trees and he^- 
es,^® and the word may mean an open, champaign 
country; and further, a picturesque sparsely wood¬ 
ed valley or plateau in the Rocl^ Mountains; and 
in Scotland the word “park” means a cultivated 
field, a paddock.*® As a military term it may mean 
either an inclosure where animals, guns, wagons, 
etc., are placed for safety, or it may denote a com¬ 
plete train of cannon, inclu d i ng gunners, equip¬ 
ment, ammunition, etc.** 

Generally speakii^, the word “park” has a very 
broad meaning,** and this also is true when the 
term is used in a legal sense,** and in its modem 
use, especially in this country, its meaning is to be 
determined by the circumstances connected with 
its use.** 

In early English law the word “park” had only 
one meaning, and signified an inclosure over one’s 
grounds.*® In this sense the term is defined by 
Blackstone*® as an inclosed chase extending only 
over a man’s own grounds,** and by other jurists as 

80u U.S.—^Fashion Park Associates 
V. Lapidus, supra. 

ai. XJ.S.—^Fashion Park Associates 
V. Lapidus, supra. 

22. Tex.— Lewis v. City of FOrt 
Worth, 89 S.W.2d 975, 979, 126 Tex. 
458. 

23. Mo.—^Thayer v. City of St. 
Joseph, 64 S.W.2d 442, 445, 227 Mo. 
App. 623. 

24. Iowa.—Corpus Jtirls a^otad iu 
Golf View Realty Co. v. Sioux City, 
269 N.W. 451, 455, 222 Iowa 488. 

46 C.J. P 1373 notes 82, 88. 

25. N.J.—Price v. Plainfield, 40 N.J. 
Law 608, 612, 

26. Wis.—State v. Lievitan, 228 N. 
W. 140, 142, 200 Wis, 271. 

27. Pa—Lake Wynola Assoc., 8 Pa 
Co. 626* 


Commission v. Otis & Co., 31 S.W. 
2d 427, 431, 182 Ark. 242. 

“Parity price” under agricultural ad¬ 
justment act see Agriculture $ 2. 
la U.S.— ^Fashion Park Associates 
V. lApldus, Cust. & PatApp., 55 F. 
2d 488. 490. 

17. Iowa—Corpus Juris quoted in 
Golf View Realty Co. v. Sioux 
City, 269 N.W. 451, 465. 222 Iowa 
433 

46 C.J. .P 1373 notes 78-81. 

18, Fla—Ocean Beach Realty Co. v. 
City of Miami Beach, 143 So. SOI, 
302, 106 Fla 392. 

Pa—^Morrow v. Highland Grove 
Tract. Co., 69 A. 41, 43, 219 Pa 
619, 123 Am.S.B. 677. 

13, XT.S,_ ^Fashion Park Associates 

V. Lapidua Cust. & Pat.App., 65 
T\2d 488, 490. 
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a private inclosxire to restrain game,28 a portion 
of one’s ground which he has by lawful right in¬ 
closed and stocked with beasts of chase,29 a tract 
of inclosed land, stocked with wild beasts of the 
chase, enjoyed by the owner through royal grant or 
immemorial prescription.^O Under these ancient 
dednitions, if the tract was open it was a chase; 
if inclosed it was a park. This technical distinc¬ 
tion, in this country, is not popularly maintained.8^- 

In many cases the word "park” is still defined 
as meaning an inclosed tract,22 but it has been said 
that this is too narrow for the generally accepted 
meaning of the word at the present day, for many 
parks, both large and small are uninclosed,29 and 


a number of definitions indicate that a park may be 
either open or inclosed.24 

Li certain of the cases it has.been stated that a 
park usually consists of an eartensive area of land,*® 
but in other cases it has been held that a park may 
be of any size,*® and it may be great or it may be 
smalL*^ 

The ancient definitions of the word ^^park” which 
are set out above indicate that originally a park was 
a private inclosure maintained by a man on his own 
ground for his own enjoyment and pleasure, but in 
the United States the term is but seldom applied to 
a private inclosure enjoyed by the few to the ex¬ 
clusion of the public.** The word "park” generally 


Wis.—state Levitan, 228 N.W. 140, 

142, 200 Wis. 271. 

ConldnTilTig Blackstoae’s statement 
**The word ‘park,* indeed, properly 
signifies an inclosure; but yet it is 
not every field or common which a 
gentleman pleases to stirround with a 
wall or paling, and to stock with a 
herd of deer, that is thereby consti¬ 
tuted a leg^ park; for the king’s 
grant, or, at least. Immemorial pre¬ 
scription, is necessary to make it so; 
though now the difference between a 
real park and such inclosed grounds 
is in many respects not very mate¬ 
rial, only that it Is unlawful at com¬ 
mon law for any person to kill any 
beasts of the park or chase, except 
such as possess these franchises of 
forest, chase, or park.” 

Pa.—Laird v. Pittsburg, 54 A. 324, 
325, 205 Pa. 1. 

Wis.—See State v. Levitan, 228 N.W. 

140, 142, 200 Wis. 271. 

28. Ind.—Bennett v. Seibert, 85 N. 

35, 88, 10 Ind.App. 869. 

As used la other ages 

(1) ’’It may be conceded that the 
word ’park* has been used in other 
ages and in other countries, occa¬ 
sionally, to mean a tract of land in¬ 
closed and stocked with beasts of 
chase, such as that described by 
Xenophon as belonging to Cyrus, 
King of Persia, filled with wild 
beasts which he hunted on horse¬ 
back.*' 

Pa.—Commonwealth v. Hazen, 55 A. 

263, 264, 265, 207 Pa. 52. 

Wis.—State V. Levitan, 228 N.W. 140, 
142, 143, 200 Wis. 271. 

(2) ’’The chief amusements of the 
great body of our ancestors in 
Kngland were in the open air, and 
a park meant for them practically 
a small or private forest, left in con¬ 
dition for the home of wild animals 
of the chase.**—^Laird v. Pittsburg, 
54 A. 324, 825, 205 Pa. L 

(8) “The term *park* meant an en¬ 
closure upon a man’s own land, in 
which beasts of park were kept, 
such as the buck and the roe. ■ He 


could do this only by permission of 
the crown. The Norman kings arro¬ 
gated the exclusive right to hunt 
throughout the realm. The right to 
hunt or to enclose beasts was there¬ 
fore a franchise resting entirely up¬ 
on grant, and confined to the land of 
the subject The word *park,* when 
used by a writer upon this class of 
incorporeal rights, would, therefore, 
have not an ambiguous, but a. well 
settled meaning.**—Price v. Plain- 
field, 40 N.LLaw 608, 612, 613. 

23. Pa.—Commonwealth v. Hazen, 
56 A. 268, 265, 207 Pa. 52. 

30. Pa.—Commonwealth v. Hazen, 
20 Pa.8uper. 487, 498. 

Bequlsltes 

There were at least three requi¬ 
sites to such a park, now known as 
an “ancient legal park,” namely, vert 
venison, and inclosure.—^Pease v. 
Courtney, [1904] 2 Ch. 503, 509—46 
C.J. p 1378 note 77. 

31. Pa.—Commonwealth v. Hazen, 
20 Pa.Super. 487, 498. 

33. T7.S.—^Fashion Park Associates 
V. Lapidus, Cust & Pat App., 55 P. 
2d 488, 490—Chrestensen v. Valen¬ 
tine, D.C.N.T., 84 P.Supp, 596, 598. 
Ind.—Bennett v. Seibert 85 NJ&3. 85, 
89. 10 IndJlpp. 869. 

Iowa.—Gk)lf View Realty Co. v. Sioux 
City, 269 N.W. 451, 465, 222 Iowa 
483. 

Mo.—^Thayer v. City of St Joseph, 64 
S.W.2d 442, 445, 227 Mo.App. 623— 
Longwell v« Kansas City, 208 S.W. 
657, 658, 199 MoJLpp. 480. 

N.Y.—Rivet V, Burdick, 6 N.T.S.2d 
79. 88, 255 App.Div. 181—Fifth 
Avenue Coach Co. v. City, of New 
York, 111 N.Y.S. 769, 763, 68 Misc. 
401—^Tompkins v. Pallas, 95 N.Y.S. 
876, 877, 47 Misc. 309, 

RX—Carrolo v. Zoning Board of 
Town of Westerly, 21 A. 2d 265, 
266. 67 R.L 128. 

Tex.—^Lewis v. City of Port Worth, 
89 B.W.2d 976, 979, 126 Tex. 458.. 

46 C.J. p 1873 note 90, p 1874 note 
93. 


33. Ind.—^Bennett v. Seibert 85 NXL 
86, 89, 10 Ind.App. 869. 

34. Cal.—Archer v.. Salinas City, 28 
P. 839, 841, 93 Cal. 48, 16 L.R.A. 
145. 

N.J.—Baird v. Board of Recreation 
Com’rs of Village of South Orange, 
154 A. 204, 208, 108 N.J.Hq. 91. 

N.D.—^Ramstad v. Carr, 164 N.W. 196, 
200, 81 NJ>. 504, L.R.A.1916B 1160. 
Tex.—^Klng v. Sheppard, 01v.App., 
157 S.W.2d 682, 685. . 

35. TJ.S.—Fashion Park Associates 

V. Lapidus, Oust & PatApp., 55 P. 
2d 488, 490. 

Iowa.—Golf View Realty Co. v. Sioux 
City, 269 N.W. 451, 466, 222 Iowa 
488. 

N.J.—^Baird v. Board of Recreation 
j Com’rs of Village of South Orange, 
i 154 A. 204, 208, 209, 108 N.J.Eq. 91. 
N.Y.—Kupelian v. Andrews, 185 N.B. 
602, 603, 238 N.Y. 278—Brooklyn 
Park Com’rs v. Armstrong, 45 N.Y. 
234, 240, 6 Am.R. 70—Buffalo, L. 
& W. Ry. Co. V. Hoyer, 132 N.Y.S. 
81, 84, 147 App-DIv. 205. 

Wis.—State v. Levitan, 228 N.W. 140, 
142, 200 Wis. 271. 

36. Ind.—Bennett v. Seibert 35 N.B. 
85, 88, 10 IndApp. 869. 

Ho customary size 
A park has no customary size; it 
depends on the capacity of the land, 
or the liberal-mindedness of the per¬ 
sons laying it out City 1^1 Park, 
in the city of New York, contains but 
a few acres and it is as large as the 
parks in most of the cities in the 
state. Central Park, however, and 
the parks of some of the cities of 
Europe,. contain nearly a thousand 
acres.—^Perrin v. New York Cent R. 
Co., 36 N.Y. 120, 126. , 

87. Tex.—^Klng v. Sheppard, Civ. 
App., 157 S.W.2d 682, 685. 

38. N.D.—^liamstad v. Carr, 164 N. 

W. 196, 200,. 81 N.D. 604, LJEtA. 
1916B 1160. 

Pa.—Commonwealth v. BtSzem 66' A. 
263, 265,. 247 Pa. 62, 


860 



67 C.J.S, 


PARK 


means a public park,*^ and the cnstomary nse of 
the term is to designate a piece of ground main¬ 
tained for the benefit and use of the public^® gen¬ 
erally,^^ a place open for everyone it car¬ 

ries no idea of restriction to any part of the pub¬ 
lic.**^ A park may be primarily for the benefit of 
the inhabitants of the municipality in which it ex¬ 
ists,and there are statements to the effect that 
it is intended for the use of the people of the city 
or town in or near where it is located,^5 it is 


immaterial whether it is designed for the use of the 
people of a town, city, county, or state, or for the 
people of the nation,^® and it has been ssdd that a 
national park is as much a public park as any other 

park.47 

The question of the use to which parks may be 
devoted has arisen in many jurisdietionsj^s and 
there is general agreement that a park is a place for 
the resort of the public^^ for various purposes, 
such as for the purpose of recreation,such as 


89. N.r.—Schweitzer v. Adaml, 159 
A. 529. 531. 110 198. 

40. Cal.—County of San Benito v. 
Copper Mountain Miningr Co. of 
California, 45 P.2d 428. 430. 7 Cal. 
App.2d 82. 

Ind.—^Bennett v. Seibert. 85 N.E. 86, 
88. 10 Ind.App. 369. 

Iowa.—Gk)lf View Realty Co. v. Sioux 
City. 269 N.W. 451, 456, 222 Iowa 
488. 

Me.—Northport Wesleyan Grove 

Campmeeting Assoc, v. Andrews, 71 
A. 1027. 1030, 104 Me. 342, 20 Ii.R. 
A.,N.S.. 976. 

Minn.—^Booth v. City of Minneapolis, 
203 N.W. 626. 626, 163 Minn. 223. 
Miss.—^Rbwzee v. Pierce, 23 So. 307, 
809, 75 Miss. 846, 65 Ain.S.R. 625, 
40 L.H.A. 402. 

Mo.—^Thayer v. City of St Joseph, 54 
S.W.2d 442, 445, 227 Mo.App. 623. 
N.T.—Williams v. Gallatin, 128 N.W. 
121, 122, 229 N.T. 248, 8 L.RJL 
1238. 

R.L—Carrolo v. Zoning Board of 
Town of Westerly, 21 A.2d 266, 266,1 
67 R.1. 128. I 

Tex.—Lewis v. City of Port Worth, 
89 S.W.2d 976, 979, 126 Tex. 458— 
King V. Sheppard, CivAipp.^ 167 S. 
W.2d 682, 686. 

Wis.—State V. Levitan. 228 N.W. 140. 

142, 200 Wis: 271. 

46 C.J. p. 1373 note 82 [cl. 

41. Cal.—County of San Benito v. 
Copper Mountain Mining Co. of 
California, 45 P.2d 428, 480, 7 Cal. 
App.2d 82—^Humphreys . v. San 
Francisco, 268 P. 888, 891, 92 Cal. 
App. 69. 

Conn.-rBorough of Fenwick v. Town 
. of Old Saybrook, 47 A.2d 849, 863, 
13$ Conn. 22—City of Hartford v. 
MaSlen, 57 A. 740, 744» 76 Conur 599. 
Sxdiisiva use of the public 
N,J.—^Baird v. Board of Recreation 
• Comers of Village of South Orange, 
164 A. 204, 208, 209, 108 N.j.Eq. 
91. 

N.T.—Buffalo. L. & W. B. Co. v. Hoy- 
er, 132 N.T.S. 81, 84. 147 AppJOiv. 
206. 

42. Mo.—State v. Schweickardt, 19 

S.W. 47, 61, 109 Mo. 496—^Thayer 
V. aty of St Joseph, .54 S!W.2d 
442, 445, 227 MoJLpp. 623—Long- 
well v< Kansas .City, 203 S.W; 667, 
668, 199 MoJVpp. 480. • ' ^ 


|N.J.—^Baird v. Board of Recreation 
i Com’rs of Village of South Orange, 

[ 154 A. 204, 209, 108 N.J.Bd. 91. 

I 46 C.J. p 1373 note 82 [b]. 

I 43. Or.—^Hyland v. City of Bugene, 

I 173 P.2d 464, 466. 179 Or. 667. 

I 46 C.J. p 1373 note 82 [b]. 

44. Conn.—^Borough of Fenwick v. 
Town of Old Saybrook, 47 A.2d 849, 
863, 133 Conn. 22—City of Hartford 

V. Maslen, 67 A. 740, 744. 76 Conn. 
699. . 

45. Cal.—Archer v. Salinas City, 28 
P. 839, 841. 93 Cal. 43, 16 L.R.A. 
146. 

N.J.—Baird v. Board of Recreation 
Com’rs of Village of South Orange, 
154 A. 204. 208, 209, 10$ N.J.Bq. 
91. . 

N.D.—Ramstad v. Carr, 164 N.W. 196, 
200, 31 N.D. 504, L.RJL1916B 1160. 
46 O.J. P 1374 note 95. 

46. Cal.—County of San Benito v. 
Copper Mountain Mining Co., of 
California, 45 P.2d 428, 429, 430. 
7 Cal.App.2d 82. 

47. Cal.—County of San Benito v. 
Copper Mountain Mining Co., of 
Califomia, supra. 

State, national, and dominion parks 
The Yellowstone Park, the Tose- 
mite Park, the Adirondack Park Pre¬ 
serve, Glacier. Park, Jasper Park, and 
National Park are all examples of 
wide areas.set apart by the state, 
national, or dominion governments 
for the purpose of preserving them 
as nearly as possible in a state of 
nature In order to protect and en¬ 
courage the preservation and. growth 
of the fauna and flora of the region. 
—State V. Levitan, 228 N.W. 140, 143, 
200 Wis. 271. 

48. S.I).—LeFevre v. Board of 
Corners of CIW of Brookings, 272 N, 

W. 796, 797, 66 SJO. 190. 

49. Conn.—^Borough of Fenwick v. 

‘ Town of Old Saybrook, 47 A-2d 849, 

858, 138 Conn. 22—^Epstein v. City 
of New, Haven, 182 A,. 467, 104 
Conn. 283.. 

Fla.—Ocean Beaoh Realty Co. v. City 
of Miami Beach, 148 So. 301, 302, 
106 Fla. 392, . 

HI,—South Park Com'rs v. Montgom¬ 
ery, 93 N.B. 910, 912, 248 IIL'299, 
21 AmC^* 127.. 
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Mo.—^Thayer v, City of St. Joseph, 54 

I S.W.2d 442, 446, 227 Mo.App. 623. 

I N.J.—Baird v. Board of Recreation 

I Corners of Village of South Orange, 
154 A- 204, 209, 108 N.J.Ba. 91. 

Tex.—^King v. Sheppard, Clv.App., 
167 S.W.2d 682, 686. 

Wis.—State v. Levitan, 228 N.W. 140, 
142, 200 Wis. 271. 

. 46 C.J. p 1874 note 94. 

50. Air 

Ill.—^Robbins V, Commissioners of 
Lincoln Park. 164 N.E. 10. 18. 882 
Ill. 671. 

Iowa.—Golf View Realty Co. v. Siotix 
City, 269 N.W. 451, 466, 222 Iowa 
433. 

Mo.—^Thayer v. City of St. Joseph, 
54 S.W.2d 442, 445, 227 Mo.App. 
628. 

N.J.—^Baird v. Board of Recreation 
Com'rs of Village of South Orange. 
154 A. 204, 209, 108 N.J.Bq. 91. 

Tex,—^King v. Sheppard, ClvA.pp., 167 
S.W.2d 682, 685. 

Wis.—State v. Levitan, 228 N.W. 140, 
142, 200 Wis. 271. 

46 C.J. p 1374 notes 9.4, 2. 

Comfort 

Cal.—^Archer v. Salinas City, 28 P. 

I 839. 841, 93 Cal. 43, 16 L.R.A. 146. 

Ind.—Corpus Juris olted In Register 
V. Lincoln Oil Refining Co,. 183 N. 
B. 693, 696, 95 IndJ^pp. 425. 

N.J.—^Balrd v. Board of Recreation 
Com’rs of Village of South Orange, 
154 A. 204, 208, 209, 108 N.J.Bq. 
01 . 

N.B.—Ramstad v. Carr, 154 N.W. 195, 
200, 31 N.D. 604, L,RJL1916B 1160. 

46 C.J. p 1374 note 96. 

Idght 

Mo.—Thayer v. City of St. Joseph, 
64 S.W.2d 442, 446, 227 MoAlpp. 623. 

N.J.—^Baird v. Board of Recreation 
Com’rs of Village of South Orange, 
164 A. 204, 209, 108 N.J.Bq: 91. 

Tex:—King ’ v. Sheppard, Clv.App., 
157 S.W.2d 682, eOSl . 

Wis.—State V. Levitan, 228 N.W. 140, 
142, 200 Wis. 271. . 

46 C.J. p 1374 note 94.' 

51. U.S.—^Fashion Park Assoqiates 
V. Lapidus, Cost. ^ HatApp., 66 
F.2d,488, 490. 

OaL—County .of Saix Benito ’ v, Cop- 

' per Mountain Mining Co. of Cali¬ 
fornia,.,45. P,2d 428, 480, 7 CaliApp. 
2d 82. ‘ 
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lor the purpose of exercise,®^ and health,enjoy- | ment,^^ amnsement,^^ and, likewise, snch as for the 


Conn.—^Borougrli of Fenwick v. Town 
of Old Saybrook, 47 A.2d 849, 853, 
133 Conn. 22—^Epstein Y. City of 
New Haven, 132 A. 467, 104 Conn. 
283. 

Fla.—Ocean Beach Realty Co. v. City 
of Miami Beach, 143 So. 301, 302, 
106 Fla. 892. 

Iowa.—Golf View Realty Co. v. Sioux 
City, 269 N.W. 451, 456, 222 Iowa 
433. 

Mo.—^Aquamsi Land Co. v. City of 
Cape Girardeau, 142 S.W.2d 332, 
335, 346 Mo. 524—^Thayer v. City 
of St Joseph, 54 S.W.2d 442, 445, 
227 Mo.App. 623. 

N.J.—^Balrd v. Board of Recreation 
Com'rs of Villagre of South Orange, 
164 A. 204, 209, 108 N.J.Ea. 91. 

N.T.—Rivet v. Burdick, 6 N.Y.S.2d 
79, 82, 255 App.Div. 131—^People v. 
Nahman, 70 N.Y.S.2d 29, 81, 188 
Misc. 1019—^People on Complaint of 
Redden v. Nahman, 64 N.Y.S.2d 
e44, 651, 187 Misc. 821—People v. 
Ribinovich, 13 N.Y.S.2d 135, 138, 
171 Misc. 569. 

Or.—Hyland v. City of Eugene. 173 
P.2d 464, 466, 190 Or. 667. 

»Pa.—Harr v. Boucher, 16 A.2d 699, 
703, 142 Pa.Super. 114. 

RL—Carrolo v. Zoning Board of 
Town of Westerly, 21 A.2d 265, 
266, 67 R.L 128. 

S,D.—LeFevre v. Board of Com*rs of 
City of Brookings, 272 N.W. 796, 
797, 66 S.I). 190. 

Tex.—^Lewis v. City of Fort Worth, 
89 S.W.2d 976, 979, 126 Tex. 458^ 
King V. Sheppard, CivA.pp., 157 S. 
W.2d 682, 685. 

Vt—^President and Fellows of Mid- 
dlebury College v. Central Power 
Corporation of Vermont 148 A. 884, 
389, 101 Vt 326. 

Wash.—Batchelor v. Madison Park 
Corp., 172 P.2d 268, 277, 26 Wa8h.2d 
907. 

Wis.—State v. Levitan. 228 N.W. 140, 
142, 200 Wls. 271, 

46 aj. p 1373 notes 87, 90, p 1374 
notes 98-96, 98, 2. 

52. XT.S.—Chrestensen v. Valentine, 
D.C.N.Y., 34 P.Supp. 696, 698. 

HI.—^Robbins v. Commissioners of 
Lincoln Park, 164 NJB, 10, 13. 882 

. Ill, 671. 

Mo.—^Thayer v. City of St Joseph, 
64 S.W.2d 442, 445, 227 Mo.App. 
623—^Longwell v. Kansas City, 208 
S.W. 667, 668, 199 MoA.pp. 480. 

N.J.—Baird v. Board of Recreation 
Com'rs of Village of South Orange, 
154 A. 204, 207, 108 N.JJBS<i. 91. 

N.Y.—Rivet v, Burdic]^ 6 N.Y.S.2d 
79, 88. 266 App.IMv. T,81—Fifth 
Avenue Coach Co. v. City of New 
York, 111 N.Y.S. 769, 763, 58 Misc. 
401—^Tompkins v. Pallas, 95 N.Y.S. 
876, 877, 47 Misc. 809. 

Tex.—King V. Sheppard, CivJl.pp., 157 
S.W.2d 682. 686. 


Wis.—State v. Levitan. 228 N.W. 140, 
142, 200 Wis. 271. 

46 aJ. p 1373 notes 89, 90 [a], p 1374 
notes 91, 92 fa], 2. 

General outdoor exercise 
Iowa,—Golf View Realty Co. v. Sioux 
City, 269 N.W. 461. 456, 222 Iowa 
433. 

Minn.—^Booth v. City of Minneapolis, 
203 N.W. 625, 626, 163 Minn. 223. 

53. Ind.—Corpus Juris cited in 
Register v. Lincoln Oil Refining 
Co., 183 N.E. 693, 696, 96 Ind.App. 
425. 

Iowa.—Golf View Realty Co. v. Sioux 
City. 269 N.W. 461, 456, 222 Iowa 
433. 

Mo.—^Aquamsi v. City of Cape Girar¬ 
deau, 142 S.W.2d 332, 335, 346 Mo. 
624. 

N.Y.—Rivet V. Burdick. 6 N.Y.S.2d 
79, 83, 255 App.Div. 131—People v. 
Nahman. 70 N.Y.S.2d 29, 31. 188 
Misc. 1019—^People on Complaint 
of Redden v. Nahman, 64 N.Y.S.2d 
644, 661, 187 Misc. 821—People v. 
Ribinovich, IS N.Y.S.2d 136, 138, 
171 Misc. 569. 

Or.—Hyland v. City of Eugene, 173 
P.2d 464, 466, 179 Or. 567. 

HD.—^LeFevre v. Board of Com'rs 
of City of Brookings, 272 N.W. 796, 
707. 66 S.D. 190. 

Vt—President and Fellows of Mld- 
dlebury College v. Central Power 
Corporation of Vermont 143 A. 884, 
389, 101 Vt 325. 

Wash.—^Batchelor v. Madison Park 
Corp., 172 P.2d 268, 277, 26 Wash. 
2d 907. 

46 O.J. p 1374 notes 96, 98 [a] (1). 
POr better health aud living 

(1) “A householder who has spent 
Ms day In the office, store or factory 
does not take his family to the rail¬ 
road or industrial yards for a picnic 
lunch or to rest his eyes on pleasant 
scenes, but shuns such places. He 
chooses a park, for there the family 
may enjoy rest, beauty and quiet or 
games and exercise if they choose. 
It is now recognized that in large 
cities where great multitudes of peo¬ 
ple live, and commercial pursuits find 
it necessary to combine into a com¬ 
paratively small space much of dust 
and strain and noise, and to erect on 
land so used many large grrim-walled 
buildings, the wear of business and 
industrial pursuits takes a large toll 
in health and life and clean enjoy¬ 
ment It indubitably follows that to 
secure surcease from those str^ns, 
and a chance to develop or gratify a 
love of natural beauty. It Is a prop¬ 
er function of government to pro¬ 
vide places in such a community 
where commercialism, unpleasant 
noises and scenes are eliminated. 
Experience haa shown that public 
parks have not only contributed to 
public welfare, generally, but have 
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specifically and directly restored and 
improved the public health. It is 
generally well known that the nat¬ 
ural beauty, quiet and opportunities 
for exercise and amusement to be 
found in the public parks, away 
from business and the noise and bus¬ 
tle of industry and trade, have been 
the tonic to better health and an in¬ 
spiration to better living. Certainly 
these things are not only worth 
while but are important.*'—Chicago 
Park Dlst. v. Canfield, 19 N.B.2d 
376, 379, 370 HI. 447, 121 A.L.R. 657, 
(2) An enjoyment of fresh air and 
sunshine, and also the grass, fiowers, 
and trees, is most important in se¬ 
curing the social, physical, and moral 
well being of the people, and parks 
as a means of providing these boun¬ 
ties of nature for all the people have 
come to be considered as essentially 
necessary.—^Register v. Lincoln Oil 
Refining Co., 183 N.E. 693, 696, 95 
Ind.App. 425. 

64. Cal.—County of San Benito v. 
Copper Mountain Mining Co. of 
California, 45 P.2d 428, 430, 7 CaJ. 
App.2d 82. 

Iowa.—Golf View Realty Co. v. Sioux 
City, 269 N.W. 461, 466, 222 Iowa 
433. 

Mo.—Aquamsi v. City of Cape Girar¬ 
deau. 142 S.W.2d 832, 886, 846 Mo. 
524. 

N.J.—Baird v. Bo^d of Recreation 
Com*rs of Village of South Orange, 
154 A. 204, 208, 209, 108 N.J.Eq. 
91. 

N.Y.—Rivet V. Burdick, 6 N.Y.S.2d 79, 
83, 255 App.Dlv. 181—^People v. 
Nahman, 70 N.Y.S.2d 29, 31, 188 
Misc. 1019—^People on Complaint 
of Redden v. Nahman, 64 N.Y.S.2d 
644, 661, 187 Misc. 821—^People v. 
Ribinovich. 13 N.Y.S.2d 136, 188, 
171 Misc. 569. 

Or.—Hyland v. City of Eugene, 173 P. 

2d 464, 466. 179 Or. 667. 

S.D.—^LeFevre v. Board of Com*rs 
of City of Brookings, 272 N.W. 796, 
797, 65 S.D. 190. 

Tex.—King v. Sheppard, Civ.App., 157 
S.W.2d 682, 686. 

Vt—^President and Fellows of Mid- 
dlebury College v. Central Power 
Corpoi4.tion of Vermont, 143 A. 
384, 389, 101 Vt 826. 

Wash.—^Batchelor v. Madison Park 
Corp., 172 P.2d 268, 277, 26 Wash. 
2d 907. 

Wis.—State v. Levitan. 228 N.W. 140, 
142, 200 Wis. 271. 

-46 C.J. p 1373 notes 86, 87, p 1374 
notes 92 [a], 94 Cal (8), (4), 95, 
98 [a] (1). 

55. U.S.—Chrestehsen v. Valentine, 

I D.C.N.Y., 84 P.Supp. 696, 698. 

Conn.—Borough of Fenwick v. Town 
of Old Saybrook, 47 A.2d 849, 863. 

1 183 Conn. .22—Epstein v, City of 
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purpose of rest®® and pleasure.57 

Parks are also maintained for pni^poses of orna¬ 
mentation,^8 and, while it is customary to lay a 
park out in walks, drives, and recreation gronnds,59 
so as to afford pleasure to the eye as well as oppor¬ 
tunity for open-air jecreation,^^ a park does not 
have to be laid off in paths or planted with flow¬ 


ers.®i It may be merely an open space which the 
public may use for any purpose of a public nature 
it sees although it has been said that a park 
need not, and should not, bo a mere ield or open 
space.®^ 

The term ^‘park" is often used in a wider and 
more general sense than merely to indicate the ordi- 


New Haven, 132 A. 467, 104 Conn. 

283, 

jHa.—Ocean Beach Realty Co. v. City 
of Miami Beach, 143 So. 801, 302, 
106 Fla. 392. 

311 ,_^Robbins v. Commissioners of 

Lincoln Park, 164 N.F. 10, 13, 382 
HI. 671. 

Ind.— Corpus Juris cited la Register 

V. Lincoln Oil Refining Co., 183 N. 
B. 693, 696, 96 Ind.App. 426. 

—Golf View Realty Co. v. Sioux 
City, 269 N.W. 461, 455, 222 Iowa 
433. 

Mo.—Aauamsi Land Co. v. City of 
Cape Girardeau, 142 S.W.2d 332, 
835, 846 Mo. 524—^Thayer v. City 
of St. Joseph, 64 S.W.2d 442, 445, 
227 Mo.App. 623—Longwell v. Kan¬ 
sas City, 203 S.W. 667, 668. 199 Mo. 
App. 480. 

N.J.—^Balrd v. Board of Recreation 
Com'rs of Village of South Orange,. 
164 Au 204, 207, 108 N.J.Eu. 91. 
N.T.—^Rivet V. Burdick, 6 N.T.S.2d 
79, 82, 265 App.Div. 181—Fifth 
Avenue Coach Co. v. City of New 
Tork, 111 N.T.S. 759, 763, 68 Misc. 
401—^Tompkins v. Pallas, 95 N.T.S. 
876, 877, 47 Misc. 309. 

Tex.—Lewis v. City of Fort Worth, 
89 S.W.2d 976, 979, 126 Tex, 458— 
King V. Sheppard, Civ.App., 167 S. 

W. 2d 682, 685. 

Wis.—State v. Levitan, 228 N.W. 

140, 142, 200 Wis. 271. 

46 CJ. P 1873 notes 89, 90, p 1374 
notes 91 [a], 92 [a], 95 [a], 96, 2. 

56. Me.—Northport Wesleyan Grove 
Campmeeting Assoc, v. Andrews, 
71 A. 1027, 1030, 104 Me. 842, 20 
LJtA.,N.S., 976. 

Wis.—State v. Levitan, 228 N.W. 140,' 
142, 200 Wis. 271. 

Meditation in solitude 
“The public visit their parks to 
enjoy the beauties of nature, to rest, 
and sometimes to put aside their 
cares, or if to meditate upon them, 
to do so in solitude.”—Ohrestensen 
V. Valentine, B.C.N.T., 34 F.Supp. 696, 
693. 

67. XT.S.—Chrestensen v. Valentine, 
supra. 

Ind.— Corpus Juris cited in Register 
V. Lincoln Oil Refining Co., 183 
N.B. 693, 696, 96 Ind.App. 425. 

Iowa.—Gk>lf View Realty Co. v. 
Sioux City, 269 N.W. 451, 456, 222 
Iowa 433. 

Mo.—Aquamsi Land Co. v. City of 
Cape Girardeau, 142 SwW.2d 332, 
385, 846 Mo, 524-^Tbayer Vt Qit7 of 


•St. Joseph, 54 SW.2d 442, 446, 227 
Mo.App. 628—^Longwell v. Kansas 
City. 203 S.W. 667, 668, 199 Mo. 
App. 480. 

N.Y.—Williams v. Gallatin, 128 N.B. 
121, 122, 229 NT. 248, 8 A.L.R. 
1288—Rivet v. Burdick, 6 N.T.S.2d 
79, 82, 255 App.Biv. 131—Fifth 
Avenue Coach Co. v. City of New 
Tork, 111 N.T.S. 769, 763, 58 Misc. 
401—Tompkins v. Pallas, 96 N.T.S. 
876, 877, 47 Misc. 309. 

Tex.—^King v. Sheppard, Civ.App., 
167 S.W.2d 682, 686. 

Wis.—State V. Levitan, 228 N.W. 

140, 142, 200 Wis. 271. 

46 C.J. p 1373 notes 88, 90 [a], p 1374 
notes 91, 92 [a]. 95 [a], 96, 2 [a]. 
58. U.S.—^Fashion Park Associates 

V. Lapidus, Oust. & PatApp., 65 
P.2d 48.8, 490—Chrestensen v, Val¬ 
entine, D.C.N.T., 34 F.Supp. 596, 
598. 

Conn.—^Borough of Fenwick v. Town 
of Old Saybrook, 47 A.2d 849, 863, 
188 Conn. 22—^Epstein v. City of 
New Haven, 182 A. 467, 104 Conn. 
283. 

Fla.—Ocean Beach Realty Co. v. City 
of Miami Beach, 143 So. 301, 802, 
106 Fla. 392. 

m.—^Robbins v. Commissioners of 
Lincoln Park, 164 N.B. 10, 13, 332 
Ill. .671. 

Iowa.—Golf View Realty Co. v. 
Sioux City. 269 N.W. 461, 466, 222 
Iowa 438. 

Mo.—Thayer v, City of St. Joseph, 64 
S.W.2d *442, 446, 227 Mo.App. 623 
—Longwell v. Kansas City, 203 S. 

W. 667, 668, 199 Mo.App. 480. 

N.J.—Baird v. Board of Recreation 
Com*rs of Village of South Orange, 
164 A. 204, 207, 108 N.J.Bq. 91. 
N.T.—Rivet v. Burdick, 6 N.T.S.2d 
79, 83, 255 App.Div. 181—Fifth 
Avenue Coach Co. v. City of New 
Tork, 111 N.T.S. 769, 763, 68 Misc. 
401—^Tompkins v. Pallas, 96 NT. 
S. 875, 877, 47 Misc. 309. 

R.I.—Carrolo v. Zoning Board of 
Town of Westerly, 21 A.2d 265, 
266, 67 R.L 128. 

Tex.—^Lewis v. City of Fort Worth, 
89 S.W.2d 975, 979, 126 Tex. 458 
—^King V. Sheppard, Civ.App., 167 
S.W.2d 682, 685. 

Wis.—State v. Levitan, 228 N.W. 140, 
142, 200 Wis. 271. 

46 C.J. p. 1373 notes 89, 90 [a], P 
1374 notes 91 [a], 93, 99, 2. 

59. Conn.—Borough of Fenwick v. 
Town of Old Saybrook, 47 A. 2d 
849, 863, 133 Conx^ 22— Epstein V- 
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City of New PUiven, 182 A. 467, 104 
Conn. 283. 

Fla.—Ocean Beach Realty Co. v. City 
of Miami Beach, 143 So. 301, 802r 
106 Fla. 392. 

m.—South Park Com’rs v. Montgom¬ 
ery, 93 NE. 910, 912, 248 Ill. 299*, 
21 Ann.Cas. 127. 

60. Fla.—Ocean Beach Realty Co. v. 
City of Miami Beach, 143 So. 301, 
302, 106 Fla. 392. 

R.I.—Carrolo v. Zoning Board of 
Town of Westerly, 21 A.2d 265, 
266, 67 R.L 128. 

Tex.—^Lewis v. City of Fort Worth, 
89 S.W.2d 975, 979, 126 Tex. 458. 
Vt.—^President and Fellows of Mid- 
dlebury College v. Central Power 
Corporation of Vermont, 143 Au 384, 
389, 101 Vt. 826. 

Wis.—State v. Levitan. 228 NW. 140, 
143, 200 Wis. 271. 

46 C.J. p 1874 note 92. 

61. Cal.—^Phillips v. Laguna Beach 
Co., 211 P. 225, 226, 190 Cal. 180. 

Wash.—^Batchelor v. Madison Park 
Corp., 172 P.2d 268, 277, 26 Wash. 
2d 907. 

JSFo pariicnlar style of arrangement 
is required. 

Ind.—^Bennett v. Seibert, ,85 N.B. 35, 
88, 10 Ind.App. 869. 

Iowa.—Golf View Realty Co. v. 
Sioux City, 269 NW. 461, 466, 
222 Iowa 433. 

62. Cal.—^Phillips v. Laguna Beach 
Co.. 211 P. 226, 226, 190 Cal. 180. 

Wash.—^Batchelor v. Madison Park 
Corp., 172 P.2d 268, 277, 26 Wash. 
2d 907. 

63. Mo.—^Aquamsi Land Co. v. City 
of Cape Girardeau, 142 S.W.2d 332, 
836, 346 Mo. 624. 

NT.—Williams v. Gallatin, 128 NB. 
121, 122, 229 NT. 248, 8 A.L.R. 
1238—Rivet v. Burdick, 6 N.T.S. 
2d 79, 82, 255 App-Blv. 131. 
SbuUarly expressed 
The words “public park” suggest 
more than an open extensive area 
of land, to be passed over or but tem¬ 
porarily occupied by the public, and 
on which any private person may 
still do acts of ownership; to create 
a public park an extensive area is 
needed, but the area must be im¬ 
proved, and in various processes, al¬ 
terative and subversive of natural 
formation, must much money be ab¬ 
sorbed and many years must go by 
before it is complete.—^Brooklyn Park 
Com’rs V. Armstrong, 46 NT. 234, 
340, 6 Aih-B, 70, 
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naiy city park devoted purely to recreational and 
ornamental purposes.®^ A park may be maintained 
to keep an area as nearly as possible in a state of 
nature in order to protect and encourage the preser¬ 
vation and growth of the fauna and flora of the re¬ 
gion.^® Primarily a park involves the idea of open 
air and space,and the idea of open air and space 
with the land kept in grass and trees, as though 
approsdmately in the state of nature, still inheres 
in the general understanding of the word, but it is 
no longer the dominating thought as it formerly 
was, and the trimming away of thickets and under¬ 
brush, the substitution of regular pathways paved 
and perhaps railed and artificially lighted, which 
would have been incongruous to our forefathers, 
now enters into the accepted idea of a park.®*^ In 
this connection it has been said that the sentiment 
for artistic adornment of public places is such that 

04. Wis.—state v. Levitan, 228 
W. 140, 142, 200 Wls. 271. 

65. Wis.—State v. Levitan, supra. 

60. N.Y.—^In re Central Parkway, 

City of Schenectady, 261 N.T.S. 

677, 679, 680, 140 Misc. 727. 

67. Fla.—Ocean Beach Realty Co. v. 

City of Miami Beach, 143 So. 801. 

802, 106 Fla. 892. 

Pa.—Laird v. Pittsburg. 64 A. 824, 

325, 205 Pa. 1. 

Tex.—^Lewis v. City of Fort Worth, 

89 S.W.2d 976, 979, 126 Tex. 458. 

68. K.Y.—^In re Central Parkway, 

City of Schenectady, 261 N.Y.S. 

677, 679, 680, 140. Misc. 727. 

SUnilarly expressed 

“The growth of sentiment for ar¬ 
tistic adornment of public grounds 
and buildlngrs Is part of the history 
of our time and country. Public 
p^ks have come to be recognized as 
not only the natural place for walks 
and drives afoot, awheel, or with 
horse and carriage, for boating, skat¬ 
ing, and other outdoor athletics, but 
also as the appropriate and most ef¬ 
fective location for monuments and 
statues, either to historic heroes or 
to pure art, fountains, flower dis¬ 
plays, botanical and zoSloglcaJ gar¬ 
dens, museums of nature and of art, 
galleries of painting and sculpture, 
music stands and music halls, and 
all other agencies of aesthetic en¬ 
joyment of eye and ear. The parks 
of cultivated Europe are filled with 
works of art, and the great cities of 
this country are following fast In 
the same direction.** 

Pa.—^Lalrd v. Pittsburg, 64 A. 824, 

826, 206 Pa. 1, 61 L.R.A. 882. 

Tex.—Lewis v. City of Port Worth, 

89 S.W.2d 975, 976, 126- Tex. 468. 

69. Mo.—AQuamsi Land Co. v. City 
of <lape Oir^deau, 142 S.W.2d 832, 

886, 846 Mo. 624. 

KY,—WlUiams v. Gallatin. 128 NJl 


tbe ocoupation of a park in part by agencies con- 
tributii^ to tbe asthetic enjoyment of ear and eye 
is not a perversion of tbe lands from park purpos¬ 
es,®® but no objects, however worthy, which have 
no connection with park purposes should be per¬ 
mitted to encroach upon a park without legislative 
sanction.®® 

A park may be devoted to any use which tends 
to promote popular enjo 3 nnent and recreation,*^® 
and almost any recreational and educational fa¬ 
cilities may properly be included within a park,7i 
such as playing grounds,*^® s wimmin g pools,7® areas 
designed for engaging in baseball,^^ tennis,7® golf,7® 
and other sports and recreational activities.*^*^ It 
is entirely proper to hold band concerts in a park,^® 
and to construct or maintain botanical and zoologi¬ 
cal gardens and floral and horticultural displays,*^® 

Minn.—Booth v. City of Minneapolis, 
203 N.W. 626, 626. 163 Minn. 223. 

—^LeFevre v. Board of Com’rs of 
City of Brookings, 272 N.W. 796, 
797, 65 S.I>. 190. 

Iowa.—Corpus Juris guoted in 
Golf View Realty Co. v. Sioux City, 
269 N.W. 451, 455, 222 Iowa 438: 
Minn.—^Booth v. Minneapolis, 203 N. 

W. 625, 626, 163 Minn. 228. 
Pa._City of New Castle v. Lawrence 
County, 44 A.2d 689, 592, 868 Pa. 
175. 

S.B.—^LeFevre v. Board of Corners of 
City of Brookings, 272 N.W. 795, 
797, 65 8.D. 190. 

77. Other sports and outdoor aotivL. 
ties 

(1) Pitching horse shoes, croquet, 
kitten ball, walking, horseback rid¬ 
ing, picnicking, skating, and bathing. 
Iowa.—Golf View Realty Co. y. Sioux 

City, 269 N.W. 451, 456, 222 Iowa 
433. 

Minn.—Booth v. City of Minneapolis, 
203 N.W. 625, 626, 168 Minn. 223. 

(2) Race tracks.—^LeFevre v. Board 
of Com*rs of City of Brookings, 272 
N.W. 795, 797, 65 S.D, 190. 

78. Iowa.—Golf View Realty Co. v. 
Sioux City, 269 N.W. 451, 466. 222 
Iowa 438. 

Miim.—^Booth V. City of Minneapolis, 
208 N.W. 625, 626, 163 Minn. 228. 

79. Iowa.—Golf View Realty Co. v. 
Sioux City, 269 N.W. 45.1, 456, 222 
Iowa 438. 

Minn.—^Booth v. City of Minneapolis, 
203 N.W. 625, 626, 168 Minn. 223. 
Mo.—Aquamsl Land Co. v. City of 
Cape Girardeau, 142 S.W.2d, 882, 
886, 346 Mo. 624. 

N-.Y.—Williams v. Gallatin, 128 N.H. 
121, 122, 229 N.Y. 248, 8 A.L.R. 1288 
—^Rlvet V, Burdick, 6 N.Y.S.2d 79» 
82, 266 App.Div. 131. 

S.D.—LeFevre V. Board of Com*rs of 
City of Brookings. 272 N.W. 796, 
; 797, 65 an, 190. 


121, 122, 229 N.Y. 248, 8 A.L.R. 1238 
—^Rivet V. Burdick, 6 N.Y.S.2d 79, 
82, 83, 265 App.Div. 131. 

70. N.Y.—Rivet v. Burdick, suprar— 
In re Central Parkway, City of 
Schenectady, 261 N.T.S. 677, 679, 
140 Misc. 727. 

71. S.D.—LeFevre v. Board of 
Com*rs of City of Brookings, 272 N. 
W. 795, 797, 65 SJ>. 190. 

72. Mo.—^Aquamsl Land Co. v. City 
of Cape G’rardeau, 142 S.W.Bd 832, 
335, 346 Mo. 524. 

N.Y.—Williams v. Gallatin, 128 N.B. 
121. 122. 229 N.Y. 248, 8 A.L.R. 1238 
-Rivet V. Burdick. 6 N.Y.S.2d 79, 
82, 256 APP.D1V. 131. 

Flayground not a park 
“None of the many decisions 
throughout the country which we 
have discovered, and in which the 
word •park* is defined, apply that 
designation to a public pl^ground. 
. . . We are aware that it has 
been determined that ^e setting 
aside of a part of a park as a play¬ 
ground is not inconsistent with 
park purposes . . . but that is 
far from saying that a playground 
is itself a public park.**—^Los Angeles 
County V. Dodge, 197 P. 403, 409j 61 
Cal.App. 492. 

73. S.D.—LeFevre v. Board of 
Com’rs of City of Brookings, 272 
N.W. 796, 797, 65 S.D. 190. 

W.Va.—Ashworth v. Clarksburg, 190 
S.B. 763, 764, 118 W.Va. 476. 

74. Iowa.—Golf View .Realty Co. v. 
Sioux City, 269 N.W. 461, 466, 222 

"Iowa 483. 

Minn.—^Booth v. City of Minneapolis, 
208 N.W. 626, 626, 163 Minn. 228. 
S.D.—^LeFevre v. Board of Com’rs of 
City of. Brookings, 272 N.W. 796, 
797, 66. S.D. 190. 

75. Iowa:—Golf View Realty Co. v. 
Sioux City. 269 N.WJ 461, 466, 222 

. Iowa 433. 
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galleries of painting and sculpture,libraries,®^ 
museums,monuments, statues, and memorial 
buildings, and buildings which attract the eye and 
divert the mind of the visitor,and even restau¬ 
rants and rest houses.^^ All these and many other 
things are common incidents of a pleasure ground 
and contribute to the use and enjoyment of a park, 
and the end of such embellishments and conven¬ 
iences is substantially the same public good, facili¬ 
tating free public means of pleasure, recreation, and 
amusement, and providing for the welfare of the 
community, but the environment must be suitable 


and sightly or the. pleasure is abated, and sxt may 
aid OP supplement na^e in completing the attrac¬ 
tions of^ered.^^ lit has been said that a park may 
include a grove,®® and that a park may be used 
for a tourist camp,®7 hut neither a tourist camp op¬ 
erated as such®® nor a fish and game preserve®^ is 
a park. 

As ordinarily used, the word ^^£irk” has been va¬ 
riously defined®® as meting a pleasure ground®^ 
in or near a city®® set apart for the recreation of 
the public®® to promote its health and enjoyment;®^ 


80. N.T.—In re Central Parkway, 
City of Schenectedy. 251 N.Y.S. 577. 
679, 680, 140 Mlsc. 727. 

S.D.—IiePevre v. Board of Corners of 
City of Brookings, 272 N*.W. 796, 
797, 66 S.D. 190. 

81. IT.T.—^In re Central Parkway, 

. City of Schenectady, 251 N.Y.S. 677, 

679, 680, 140 Misc. 727. 

S.D.—^LePevre v. Board of Com'rs 
of City of Brookings, 272 N.W. 796, 
797, 66 S.D. 190. 

82. N.Y.—^In re Central Parkway, 
City of Schenectady, 261 N.Y.S. 677, 
679, 680, 140 Misc. 727. 

e.D:—^LePevre v. Board ot Com'rs of 
City of Brookings, 272 N.W. 796, 
797, 66 SOD. 190. 

83. Mo.—^Aquamsl Liand Co. v. City 
of Girardeau, 142 S.W.2d 8S2, 836, 
346 Mo. 624. 

N.Y,—Williams, y. Gallatin, 128 N.EJ. 
121, 122, 229 N.Y. 248, 8 A.L.R. 
1288—Rivet v. Burdick, 6 N^Y.S.2d 
79, 82, 266 App.Dlv. 131—In re Cen¬ 
tral Parkway, City of Schenectady, 
261 N.Y.S. 677, 679, 680, 140 Misc. 

. -727. 

S.D.—^LePevre v. Board of Comers of 
City of Brookings, 272 N.W. 795, 
797, 66 S.D. 190. 

Mo,—^Aquamsi Land Co. v. City 
of Girardeau, 142 S.W.2d 332, 336, 
346 Mo. 624. 

N.Y.—Williams V. Gallatin, 128 N.®. 
121, 122, 229 N.Y. 248, 8 A.L:R. 1238 
—Rivet V. Burdick, 6 N.Y.S.2d 79, 

. 82, 266 App.Diy. 131. 

85» Mo,—^Aquamsl Land Co. v. City 
of Cape Girardeau, 142 S.W.2d 882, 
336, 346 Mo. 624. 

N.Y.-^Willlams v. Gallatin, 128 N.B. 
121, 122, 229 N.Y. 248, 8 A.L.R. 1238 

, [ Burdick, 6 N.Y.S.2d 79, 

82, 266 App;Div. 181. 

86., Iowa.—Cojq^ULS Juris quoted in 
, .Golf View Realty Go. v. ^ioi«,City, 
269 N^W. 461, 466* 222 Iowa 433. 

Pa.—Morrow v. Highland Grove 
Tract Co., 69 A. 41, 48, 219 Pa. 619, 
123 Am.S.R. 677. 

fi7, S.D.—^LePevre v., Board of 
'Corners of City of Brookings,, 272 
N.W. 795, 797, 66 S.I). 190. 

Mo.—^Kennedy v. City of Nevada; 
Y81 s:w. 66, 68,^ -222.MoAnp. 469.- 
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89. Pa.—Commonwealth v. Hazen, 
66 A. 263, 266, 207 Pa. 62. 

90. Iowa.—Corpus Juris quoted iu 
Golf View Realty' Co. v. Sioux City, 
269 N.W. 461, 466, 222 Iowa 438. 

46 C.J. p 1373 notes 78-84. 

91. Iowa.—Golf View Realty Co. v. 
•Sioux City, 269 N.W. 461, 466; 222, 
Iowa 433. 

Mo.—Aquamsi Land Co. v. City of 
Cape Girardeau, 142 S.W.2d 332, 
336, 846 Mo. 524. 

N.J.-^Baird Vi Board of Recreation 
Com'rs of Village of South-Orange, 
164 A. 204, 209, 108 N.J.Bq. 91.. 

N.Y.—Rivet v. Burdick, 6 N.Y.A2d 
79, 83, 266 App.Div. 131—^People v. 

. Nahman. 70 N.Y.S.2d 29, 31, 188 
Misc. 1019—^People on Complaint 
of Redden v. Nahman, 64 N.Y.S. 2d 
644, 651, 187 Misc. 821—People v. 
Rlblnovich, 13 N.Y.S.2d i86, 188, 
171 Misc. 669. 

Or.—^Hyland v. City of Eugene, 178 P. 
2d 464, 466, 179 Or. 667. 

S.D.—^LePevre v. Board of Comers of 
City of Brookings, 272 N.W. 796^ 
797, 66 S.D. 190. 

Vt—^President and Fellows of 'Mid- 
dlehury College v. Central Power 
Corporation of Vermont 148 A. 884, 

. 889, 101 Vt 326. 

Wash.—^Batchelor v. Madison Park 
Corp,, 172 P.2d 268, 277, 26 Wash.2d 
907. 

46 CJ. p 1874 notes 97, 98. 

A public pleasure grounid 

Pa.—City of New Castle v. Lawrence 
County, 44 A.2d 689, 592, 363 Pa. 
17^Lainl V. Pittsburg, 64 A. 324, 
326, 205 P€L 1, 61 L,li..A. 332. 

Tex.—Lewis v. City of Port Worth, 
89 •S,W.2d 975, 979, 126 Tex. 468. 

92. ' Mo.—State v. Schweickardt, 19 

S.W. 47,. 61, 109 Mo.'496—Thayer 
V. City of St. Joseph, 64 S.W.2d 
442, 446, 227 Mo.App. 628—Long- 
well V. Kansas City, 203 S.W. 667, 
668, 199 Mo.AbP. 480. - 

'K. j.—^Baird v. Board of Recreation 
Com’rs of Village of South Orange, 
164 <A. 204, 209, 108 N.XEq. 91.. ; I 

93. ;iowa.—Golf View Realty Go', v 

Sioux City, 269 JN.W. 461, 466, . 222 
Iowa 438. j. : I 

Mo.—Aqqamsl .Land ’Co. .y. City' of | 
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Cape Girardeau, 142 S.W.2d 332, 
886, 846 Mo. 624—Thayer v. City 
of St Joseph, 64 S.W.2d 442, 446, 
227 Mo.App. 623—^Longwell Vi Kan¬ 
sas City. 203 SW. 667, 668, 199 Mo. 
App. 4^0... 

N.J.—^Balrd ‘ v. Board of Recreation 
Com’re of Village of South Orange, 
164 A. 204, 209, 108 N.J.Eq. 91. 

N.Y.—Rivet V. Burdick, 6. N.Y.S.2a 
79, 83, 265 App.biv. 131—^People v. 
Nahman, 70 N.Y.S.2d 29,' 31, 188 
Misc. 1019—^People on Complaint of 
Redden v. Nahman, 64 N.Y.S.2d 644, 
661, 187 Misc. 821—People v. jUbl- 
novlch, 18 N.Y.S.2d 136, 138, X71 
Misc. 669. 

Or.—^Hyland v. City of Eugene, 178 R. 
2d 464. 466, 179 Or. 567. 

S.D.—^LePevre v. Board of ComYs of 
City of Brookings, 272 N.W. 796, 
797, 65 S.D. 190. 

Vt.—'President and Fellows of Mld- 
dlebury College v. Central Power 
Corporation of Vermont, 143 A. 384, 
389, 101 Vt 826. 

Wash.—Batchelor v. Madison Park 
Corp., 172 P,2d 268, 277, 26 Wash.2d 
907. 

46 C.J. U 1374 note 98. 

f . , 

94. Iowa.—Golf View Realty Co. v. 
Sioux City, 269 N.W. 451, 466, 222 
Iowa 483. 

Mo.—Aquamsi Land Co: v. City of 
Cape Girardeau, 142 S.W.2d 832, 
335, 346 Mo...624. 

N.Y:—Rivet V. Burdick, 6 N.'Y.SAd 79, 
88, 266 App.Div. 131—People v. 
Nahman, 70 N.Y.S.2d 29, 81, 188 
Misc. 1019—People on Complaint of 

’ Redden v. Nahman, 64 N.Y.S.2d 
644, 661, 187 Misc. 821—People v. 
Ribinovich, 13 N.Y‘.S.2a: 136, 138, 
171 Misc. 569. 

Or.—^Hyland v. City of Eugene, 178 
P.2d 464, 466, 179 Or. 667. 

S*D.—^LePevre vr Board of Comers of 

’ City of Brookings, 272 N.W 796, 

. 797, 66. S.D: :190. . . . 

Vt—^President and Fellows of Mid- 
dlebury Collie y. CentTfi^l Power 
Corporation, of VermoE4^ 143 A. <384, 
389,% 101 yt 326,;' ; , . 

Wash,-T-Batchelor ^ *v. ^ Jlai^^son Park 
Cori>.', 172 P.2d.268, 277*^26 Wa«ih.2d 
907. , 

46 C.J. p 1374 note tL ' , ,' 
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a place of public recreationa place for the re¬ 
sort of the public for recreation, air, and light 
an open space intended for the recreation and en¬ 
joyment of the public 5 an open or inclosed tract 
of land for the comfort and enjoyment of the in¬ 
habitants of the city or town in which it is locat¬ 
ed a tract of land set apart for ornament, or to 
afford the benefit of air, exercise, or amusement;^® 
a detached tract of land, generally of quite sizable 
proportions, devoted to purposes of ornamentation 
and recreation an extensive area of land devoted 
exclusively to the use of the public and to be orna¬ 
mented and embellished.2 

The word ^^ark’^ is also defined as meaning a 


piece of ground set apart and maintained for pub¬ 
lic use,® and laid out in such a way as to afford 
pleasure to the eye as well as opportunity for open 
air recreation;^ a piece of ground adapted and set 
aside for purposes of ornament, exercise, or amuse¬ 
ment;® a piece of ground inclosed for purposes of 
pleasure, exercise, amusement, or ornament;® a 
piece of ground inclosed for public recreation or 
amusement;*^ a piece of ground, in or near a city 
or town, kept for ornament and recreation and usu¬ 
ally inclosed;® a piece of ground in or near a city 
or town for ornament and as a place for the resort 
of the public for recreation and amusement;® a 
piece of ground within a city or town inclosed and 


05. Pa.—Harr v. Boucher. 16 A.2a 
699, 703, 142 Pa.Super. 114. 

06. Mo.—^Thayer v. City of St. Jo¬ 
seph, 64 S.W.2dl 442, 446, 227 Mo. 
App. 623. 

K.J.—^Balrd v. Board of Recreation 
Com'rs of Village of South Orange, 
164 A. 204, 209, 108 N.J.Bq. 91. 
Tex.—King v. Sheppard, Civ.App., 167 

S.W.2d 682, 686. 

Wis.—State v. Levitan, 228 N.W, 140, 

. 142,. 200 Wis. 271. 

46 C.J. p 1874 note 94. 

Sixoilarly defined 

(1) A place set apart for the en¬ 
joyment, comfort, and recreation of 
the inhabitants of the city or town 
in which it is located.—Sanborn v. 
Amarillo, 93 S.W. 478, 474, 42 Tex. 
av.App. 115. 

<2) A place to be kept opened and 
ornamented for public uses, which 
may include anything conducing to 
the public pleasure, amusement, rec¬ 
reation, or health.—^Rowzee v. Pierce, 
23 So. 307, 309, 76 Mias. 846, 66 Am. 
S.R. 625, 40 L.R.A. 402. 

(3) Other definitions of like import 
see 46 C.J. p 1374 note 94 [a]. 

97. K.J.:—Corpxis Juris quoted in 
Baird y. Board of Recreation 
Com’rs of Village of South Orange, i 
154 A. 204, 208, 209, 108 N.J.Ba. 
91. 

46 aj. p 1873 note 87. 

9a N.J.—Corpus Juris quoted in 
Baird V. Board of Recreation 
Com*rs. of Village of South Orange, 
154 A. 204, 208, 209, 108 N.J.Eq. 91. 
46 C.J. p 1373 note 86. 

Similarly defined 

An open or inclosed tract of land 
set apart for the recreation and en¬ 
joyment of the public.—Ellng v. Shep¬ 
pard, Tex.CiVwA.pp., 167 S.W.2d 682, 
686 . 

99. Ind.—Bennett y. Seibert^ 86 K.E. 

85, 38, 10 Rid.App. 369. 

Iowa.—Corpus Juris quoted In Golf 
View Realty Co. v. Sioux City, 269 
K.W. 4^51, 465. 222 Iowa. 438. 
SimUarly defined 

(1) A tract of land set apart for 


ornament or recreation.—Thayer v. 
City of St. Joseph. 64 S.W.2d 442. 
446, 227 Mo.App. 623. 

<2) Other definitions of similar im¬ 
port see 46 C.J. p 1374 note 2 [a3. 

L Iowa.—Corpus Juris quoted In 
Grolf View Realty Co. v. Sioux 
City. 269 N.W. 461, 466, 222 Iowa 
433. 

N.T.—Kupelian v. Andrews, 186 K.E. 

602, 503. 233 N.T. 278. 

Similarly defined 

<1) A tract of land, generally large 
and inclosed, set apart for ornament 
or recreation.—^Fashion Park Asso¬ 
ciates V. Lapidus, Oust & PatApp., 
65 F.2d 488, 490. 

<2) A tract of land, great or small, 
dedicated and maintained for the 
purpose of pleasure, exercise, amuse¬ 
ment, or ornament.—^BZing v. Shep¬ 
pard, Tex.CIv.App., 167 S.W.2d 682, 
685. 

2. K.J.—Corpus Juris quoted in 
Baird v. Board of. Recreation 
Comers of Village of South Orange, 
164 A. 204, 208, 209, 108 K.J.Eq. 91. 

K.T.—^Buffalo, L. & W. R. Co. v. 
Hoyer, 132 K.Y.S. 81, 84, 147 App. 
Dlv. 206. 

3. Mo.—^Thayer v. City of St. Jo¬ 
seph, 64 S.W.2d 442, 446, 227 Mo. 
App. 623. 

R.I.—Carrolo v. Zoning Board of 
Town of Westerly, 21 A.2d 266, 266, 
67 R.I. 128. 

Vt.—President and Fellows of Mld- 
dlebury College v. Central Power 
Corpoiration of Vermont, 148 A. 384, 
389, 101 Vt. 326. 

Wis.—State V. Levitan, 228 K:W; 140, 
143, 200 Wis. 271.. , 

46 C.J, p 1874 note 92. . 

4. R.I,—Carrolo v. Zoning Board of 
Town of Westerly. 21 A.2d 266, 
266, 67 R.I. 128. 

Vt.—^President and Fellows of Mid^ 
dlebury College v. Central. ..Powei- 
. Corporation of Verppiont, 148 A. 384, 
389, 101 Vt 825. 

46 q.Jf p 1874 note 92. 

**Thls definition gives the common 

.-866 


understanding of the term.”—State v. 
Levitan, 228 K.W. 140, 143, 200 Wis. 
271. 

Similarly defined 

A piece of ground, usually of con¬ 
siderable extent set apart and main¬ 
tained for public use, and laid out in 
such a way as to afford pleasure to 
the eye as well as opportunity for 
open air recreation. 

Pa.—Laird v. Pittsburg, 54 A. 824, 
326, 206 Pa. 1, 61 L.R.A. 332. 

Tex.—Lewis v. City of Port Worth, 
89 S.W.2d 976, 979, 126 Tex. 468. 

5. Iowa.— Corpus Juris quoted In 
Golf View Realty Co. v. Sioux 
City, 269 K.W. 461, 466, 222 Iowa 
433. 

46 C.J. p 1373 note 89. 

6. U.S.—Chrestensen v. Valentine, 
D.C.K.T., 84 P.Supp, 696, 698. 

Mo.—Thayer v. City of , St Joseph, 
64 S.W.2d 442, 446, 227 Mo.App. 
623—Longwell v. Kansas City, 203 
S.W. 667, 668, 199 Mo.App. 480. 
N.T.—Rivet .V. Burdick, 6 K.Y.S.2d 
79, 83, 266 App.Div. 131—Fifth 
Avenue Coach Co. v. City of Kew 
York, 111 K.Y.S. 769, 76$, 58 Misc. 
401—Tompkins v. Pallas, 96 K.Y.S. 
876,. 877, 47 Misc. 309. 

46 C.J. p 1373 note 90 [a], 

7. Iowa.— Corpus Juris quoted in 
Golf View Realty Co. v. Sioux City, 
269 K.W. 461, 466, 222 Iowa 433. 

Tex.—Lewis v. City of Port Worth, 
89 S.W.2d 975, 979, 126 Tex. 468. 

46 C.J. p 1378 note 90. 

8. Iowa.—Golf View Realty Co. v. 
Sioux City, 269 K.W.. 46i, 466, 222 
Iowa 433. 

R.I.—Carrolo v. Zoning .Board of 
ToMm of Westerly, 21 A.2d 266, 
266, 67 R.L 128. 

9. Conn.—^Borough of Fenwick v. 
Town of Old Saybrook, 47 A.2d 
849, 863, 183 Conn. 22—^Bpstein 
V. City of Kew Haven, 132 A. 467. 
104 Conn. 283. 

m.—South Park Comrs. v. Montgom¬ 
ery, 93 K.E. 910, 912, 248 .111. 299, 
21 AnmCast 127. 



67 0. J. S. PARK—PARKINSON'S SYNDROME OB PARKINSON'S DISEASE 


kept for ornament and recreation a piece of 
ground in a city or village, set apart for ornament, 
or to afford the benefit of air, exercise, or amuse¬ 
ment;^^ any piece of public ground, generally in 
or near a large toTm, laid out and cultivated for the 
sole purpose of pleasure or recreation, without any 
regard to the size of the ground or the style of the 
arrangement a piece of ground set apart to be 
used by the public as a place for rest, recreation, ex¬ 
ercise, pleasure, amusement, and enjoyment.^® 

^Tark^^ has been held to be equivalent to, or 
synonynoLOus with, ^^lace,”^^ and has been compared 
with, or distinguished from, “chase” see 14 C.J.S. p 
562 note 62, “common” see Common Lands § 1, 
^lane” see 52 C.J.S. p 771 note 17, “parkway,”^5 
“plaza,”l® and “street” see Municipal Corporations 
§ 1821. There is said to be little, if any, distinc¬ 
tion between “square” and “park.”i7 

The word “park” is treated in various other con¬ 
nections throughout this work. The term is de¬ 
fined in Municipal Corporations § 1818 a, and the 
use and regulation of public parks by municipal 
boards and officers are treated in Municipal Corpo¬ 
rations §§ 1818-1823. The liability of a municipal¬ 
ity for torts occurring in a park is discussed in 
Municipal Corporations § 907. For other referenc¬ 
es in connection with municipalities see the index 


to the title Municipal Corporations. Parks are also 
treated in Counties §§ 165, 166, 218; in the C.J.S. 
titles States §§ 66, 105, also 59 C.J. p 122 notes 2, 3, 
p 166 notes 29, 30; Towns § 91, also 63 C.J. p 158* 
note 36; and United States § 72. Reference is also 
made to the indexes to the titles Dedication and 
Eminent Domain and the Descriptive-Word Index. 

As a verb. The word “park,” employed as a 
verb, means to bring together in a park, or compact 
body; as, to park artillery, wagons, automobiles, 
ete.;i8 and as used in this connection with refer¬ 
ence to automobiles see Motor Vehicles § 8. 

Phrases employing the word “park” "are set out 
in the note.^® 

PABEIN'G*. The act of beautifying those portions 
of a street not necessarily occupied by walks and 
roadways the assembling of things, or animals, 
within a park^i 

In a different sense' the word '^parMng^’ is treat¬ 
ed in Motor Vehicles § 8, as are terms employing 
the word such as “parking meter,” “parking place,” 
etc. 

PARKINSON’S SYNDROME or PARKINSON’S 
DISEASE. See Paralysis supra p 557 note 33-p 
558 note 41. 


10. Mo.—Thayer v. City of St Jo¬ 
seph, $4 S.W.2d 442, 445, 227 Mo. 
App. 623. 

Tex.—^Lewis v. City of Fort Worth, 
89 S.W.2d 976, 979, 126 Tex. 468. 
46 C.J. p 1374 note 93. 

11. HI.—Robbins v. Commissioners 
of Lincoln Park, 164 N.R 10, 13, 
332 Ill. 671—^Riverside v. McLain, 
71 N.E. 408, 414, 210 Ill. 308, 102 
Am.S.R. 164, 66 L.R.A. 288. 

IT.J.—^BaJrd v. Board of Recreation 
Comers of Vlllagre of South Orange, 
164 A. 204, 209, 108 K.J.Eo. 91. 
Similarly defined 

(1) **The term 'park,' in its ordi¬ 
nary and usual significance, imports 
a plot of ground in a city or town 
set apart for ornament—a place 
which the residents of the munici¬ 
pality may frequent for pleasure and 
exercise or amusement"—^McIntyre 
V. El Paso County, 61 P. 237, 240, 16 
Colo.App. 78. 

(2) A piece of ground of any size 
In or close to a town, and opened tc 
the public for the purposes of recrea¬ 
tion, pleasure, or exercise, subject to 
the regulation of the local authori¬ 
ties.—^Bennett v. Seibert, 36 N.B. 85, 
88, 10 Ind.App. 369. 

(3) A piece of ground maintained 
for the benefit of the public or orna¬ 
ment scenic beauty, and as a place 
for the resort of the public for rec¬ 


reation and amusement.—State v. Le¬ 
vitan, 228 N.W. 140, 142, 200 Wis. 
271. 

(4) A piece of ground acquired by 
a city or town for ornament, and as 
a place for the resort of the public 
for recreation and amusement, and 
it may be located without as well 
as within the municipal limits.— 
Ocean Beach Realty Co. v. City of 
Miami Beach, 143 So. 301, 302, 106 
Fla. 392, 

12. Iowa.—Corpus Juris quoted in 
Golf View Realty Co. v. Sioux City, 
269 N.W. 451, 466, 222 Iowa 438. 

46 C.J. p 1873 note 88. 

13. Me.—^Northport Wesley^ Grove 
Campmeeting Assoa v. Andrews, 
71 A. 1027, 1030, 104 Me. 342, 20 L. 

R, A„N.S., 976. 

Wis.—State v. Levitan, 228 N.W. 140. 
142, 200 Wis. 271. 

14. U.S.—^Fashion Park Associates 
V. Lapidus, Cust. & Pat App., 65 F. 
2d 488, 490. 

15. Minn.—^Kleopfert v. Minneapolis, 
95 N.W. 908, 909, 90 Minn. 158. 

46 C.J. p 1374 note 10. 

16. Mo.—City of St. Louis V. Pope, 
126 S.W.2d 1201, 1211, 344 Mo. 479. 

17. Ark.—^Frauenthal v. Slaten, 121 

S. W. 896, 398, 91 Ark. 360. 

46 C.J. p 1374 note 12. 

867. 


18. Or.—Townsend v. Jalolf, 264 P. 

349, 350, 124 Or. 644. 

19. Phrases 

(1) "Park purposes are not con¬ 
fined to a tract of land with trees, 
grass and seats, but mean a tract of 
land ornamented and improved as a 
place of resort for the public, for 
recreation and amusement of the 
public. The construction and main¬ 
tenance of a building for museums, 
art galleries, botanical and zoolog¬ 
ical gardens, and many other purpos¬ 
es, for the public benefit, are recog¬ 
nized as legitimate purposes."—Chi¬ 
cago Park IMst v. Canfield, 19 N.B, 2d 
876, 380, 370 III. 447, 121 A.L.R, 667 
—^Furlong v. South Park Com'rs, 161 
N.B. 610, 611, 320 Ill. 607. 

(2) “Public parks" held inter¬ 
changeable with “public grounds."— 
King V. Sheppard, Tex.Civ.App., 167 
S.W.2d 682, 686. “Public park" de¬ 
fined see Municipal Corporations 6 
1818 a. 

(3) Other phrases employing the 
word “park" and as to which more 
recent adjudications have not been 
found see 46 C.J. p 1374 notes 13-16, 
17. 

20. Iowa.—^Downing v. Des Moines, 

99 N.W. 1066, 1067, 124 Iowa 289. 

21. La.—New Orleans v. Lenfant, 62 

So. 676, 678, 126 La. 466, 29 L.R.A.. 

N.S., 642, 
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PAHKWAY—PARLIAMENTARY 


PABSTWAY. A boxilevard;^^ a broad tborotigb- 
fare beautified‘with trees and turf.^^ Wbiile it is' 
said in Municipal Corporations § 1821 that a ‘^ark- 
wa^^ is a street or highway of a certain kind, the 
term is also applied to the space between the side¬ 
walk and the curbing,which frequently is orna¬ 
mented with grass or flower pots, trees and shrubs, 
and used for the location of poles, fire hydrants, 
meter boxes, etc., in connection with public utility 
service.^® 

The words ^^arkway,” ^^avenue,^^ and ^'boule¬ 
vard'^ have been compared, held to be synonymous, 


or distinguished see Municipal Corporations § 1818. 
The terms "parkway" and “park" have been dis¬ 
tinguished see ante note 15. 

PABHAMENT.. The supreme legislative assembly 
of Great Britain, consisting of the king or queen 
and the three estates of the realm, namely, the lords 
spiritual, the lords temporal, and the eommons.^^ 
Parliament as a. court see Courts § 11. 

PAELIAMENTART. According to the rules and 
usages of parliament or of deliberative bodies.^^ 


82. Md.—^Bouis V. Baltimore, 118 A. 
852, 855, 138 Md. 284. 

46 C.J. p 1375 note 26. 

83. Conn.-^tock v. Cox, 6 A.2d 346, 
352, 125 Conn. 405. 

46 C.X p 1875 note 27. 

84. Ala.—McCraney v. City of Leeds, 
194 -So; 161,162, 158, 289 Ala. 148. 


86. Ala.—^McCraney v. City of Leeds, 
supra. 

86. Black L.D. 

87. Webster New XnLD. 

Phrases 

(1) *^^liainentary tax;” a tax 
imposed directly by act of parlia¬ 
ment.—Palmer v. Barith, 14 M. & W. 
428, 428, 158 Reprint 542. 


(2) '*Parliamentary will;” a term 
used where the law steps in and dis^ 
poses of property not distributed by 
will. 

N-T.—Arthur v. A;^ur, 10 fiarb. 9 , 
25. 

Bnjr.-^Bdweurds v. Freeman, 8 PiWma 
435, 448, 24 Reprtot .803. 


^8 
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PARLIAMENTARY LAW 

This Title includes the rules and usages governing the proceedings of deliberative bodies; thdr 
sources and principles; and their application in general.- 

Matters not Sn this Title* treated elsewhere In this worh* see Descriptive-Word Index ' 

^Analysis 

§ 1. In general—p 869 • 

2. Constitution and organization of deliberative bodies-^ 869 

3. -Adoption and revocation of rules of procedure—p 869 

4. Meetings—^p 870 

5. Conduct of business—^p871 

6. Judicial review of proceedings—^p 876 

See also descriptive word index in the back of this Volume 


§ 1. In General 

Parliamentary law, as generally understood, means 
the rules and usages of parliament or of deliberative 
bodies; 

Parliamentary law, as generally understood, 
means the rules and usages of parliament or of de¬ 
liberative bodies the recognized usages of parlia¬ 
ment and legislative assemblies by. which their’pro¬ 
cedure is regulated^ A rule of parliamentary law. 
is a rule created: and adopted by the legislative or 
deliberative body it is intended to govern.® It is 
different from a provision of the constitution, which 
the people have set up as defining and limiting the 
powers and duties ot the legislature.^ The former 
is subject to. revocation or modification at the pleas¬ 
ure of the body creating it, as discussed infra § 
3, while the latter is the law of its being, and pre¬ 
scribes the terms on which it has power to act at 
all, as considered in Constitutional Law § 1. 

§ 2. Constitution and Organization of Delib¬ 
erative Bodies 

When part of a.deliberative body remains, and Is to 
be oomplet^ by .the reception of new members, It re¬ 
mains as ah organized nucleus, and in Its organized form 
receives new members'and then proceeds to the election 
of new officers, If any sire then to be elected. 

' When part of a deliberative body remains, and is 
to be completed by the reception of new members, it 


remains as an organized nucleus,® and in its or¬ 
ganized form receives new members® and then pn>- 
ceeds to the election of new officers, if any are then 
to be elected.7 The old nucleus is not dissolved by 
tile incoming elements,® but these are Added to it,^ 
and then the w‘hole body proceeds to the exercise of 
all its functions.^® On the division of a ddiberative 
body that ought to be a unit, the test for ascertain¬ 
ing which represents the legitimate succession is 
' which of them has maintained the regular forms of 
organization according to the laws and usages of 
the body,or, in the absence of these, according to^ 
the laws, customs, and usages of similar bodies in 
like cases,1® or in analogy to them.i® 

The constitution and organization of many par¬ 
ticular deliberative bodies are discussed in appropri-. 
ate titles throughout this work. For, spepific illus- 
. trations consult the Descriptive-Word Index. 

A presiding officer derives his powers from the 
assembly over which he presides.!^ He is only a 
means for enabling the body to exercise its powers 
in an orderly way.i® 

§ 3. -Adoption and Revocation of Rules* 

of Procedure 

a. In general 

b. Nature and effect of rules adopted 

11. Pa.—-Kerr v. Tregro, supra. 

12. ^ Pa.-^Eerr y. Tregro, supra.. 

13. Pa.—^Kerr v. Tregro* supra. 

14. N.T.—easier y. Tanzer, 184 
T.S. -e?!, 184 Mlsa 48. 

16. ’ N’.T.-^JCafller y. Tiuizeri inipra*’' * 


1. Ind.—I^andes y. State, 87 N.B.- 
189, 160 Ind. 479. 
fc Ind.—^Landes y. State, supra, 
a Ind.—^Landes y. State, supra. 

4 Ind.— Lakdea' v. State, supra." 
Legislative. ]^.Qwers and delegation 
thereof see Ooneuttitional Law 85 
106-148. 


5. . Pa.—Kerr v.. Trego, 47 Pa. 292.. 

6. Pa.—Kerr v. Trego, supra. 

46 aj. p 1877 note 10. 

7. Pa.—Kenr y. Trego, supra. 
a PfiL—Kerr y. ^ego, supra. 

9. Pa.—Kerr y. Trego, supra, 
la Pa.—Kerr 'V. Trego, supra.* 

m 



§3 

a. In Genetral 

Deliberative bodies have the right to adopt rules of 
procedure In the absence of an outside power having the 
right to do so. If special rules of procedure for a de¬ 
liberative body have not been adopted, its procedure Is 
governed by general parliamentary law. 

Deliberative bodies, in order that the will of a 
majority of their members may be ascertained and 
registered in an orderly way, must, ex* necessitate 
rei, be governed by rules of procedure to which 
each member thereof must conform.^® In the ab¬ 
sence of outside power having the right to do so, 
deliberative bodies have the right to adopt rules of 
procedure.^*^ If such a body has not adopted spe¬ 
cial rules of procedure,^® or such rules have not 
been adopted for it by an outside power having the 
right so to do,i® its procedure is governed by gen¬ 
eral parliamentary law.^® The right of deliberative 
bodies to determine their own rules of procedure 
must be exercised in conformity with existing 
laws.2i 

b. Nature and Effect of Bulea Adopted 

The pules of procedure adopted by deliberative bodies 
have not the force of a public law, and they are subject 
to revocation, modification, or waiver at the pleasure of 
the body adopting them. 

Rules of parliamentary practice are merely pro¬ 
cedural and not substantive .22 The rules of pro¬ 
cedure adopted by deliberative bodies have not the 
force of a public law,23 but they are merely in the 
nature of by-laws,^ ^ prescribed for the orderly and 
convenient conduct of their own proceedings.^^ 
The rules adopted by deliberative bodies are sub¬ 
ject to revocation,26 modification,or waiver^S at 

the pleasure of the body adopting them. Where a 
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deliberative body adopts rules of order for its par¬ 
liamentary governance, the fact that it violates one 
of the rules so adopted may not invalidate a meas¬ 
ure passed in compliance with statute.^^ The rules 
of procedure passed by one legislative body are not 
binding on a subsequent legislative body operating 
within the same jurisdiction,^® and, where a body 
resolves that the rules of a prior body be adopted 
until a committee reports rules, the prior rules cease 
to be in force on the report of the committee.^^ It 
may be of assistance, in determining the effect of 
parliamentary law, to consider the nature of the 
particular deliberative body.^^ 

§ 4. Meetings 

a. In general 

b. Adjourned meetings 

a. In General 

A deliberative body acts only at a meeting, regular 
or special, held pursuant to law. 

A deliberative body acts only at a meeting,that 
is, either at a regular meeting^’^ or at' a special 
meeting,^® held pursuant to law.36 

b. Adjourned Meetings 

An adjourned meeting Is legally the continuation of 
the meeting of which It Is an adjournment, whether It 
is regular, or special, and at such a meeting anything 
may be done which might have been done If no adjourn¬ 
ment had taken place. 

An adjourned meeting is legally the continuation 
of the meeting of which it is an adjournment^^ At 
such adjourned meeting the governing body can do 
any act which might have been done if no adjoum- 
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16. Miss.—Witherspooii v. State, 103 
So. 134, 138 Miss. 310. 

17- TT.S.—^U. S. V. BalUn, N.T., 12 
S.Ct 507, 144 U.S. 1, 36 Li.I3d. 321. 
Ga.—South Georgia Power Co. v. 

151 S.hi. 513, 169 Ga. 649. 
Miss.—^Witherspoon v. State, 103 So. 
134, 138 Miss. 810. 

la Miss.—Witherspoon v. State, su¬ 
pra. 

Or.-^orpiifl JUrib died in. Marvin v. 
Manash, 153 P.2d 251, 254, 175 Or. 
Sll. 

16. Miss.—Witherspoon v. State, 103 
So. 134, 138 Miss. 310, 

sa Miss.—Witherspoon v. State, su¬ 
pra. 

Or.—Corpus Juris cited in. Marvin v.‘ 
Manash, 153 P.2d 251, 254, 175 Or. 
Sll. 

Ill* Md.—^Heiskell v. Baltimore, 4 A. 
116, 65 Md 125, 57 Am.R. 308. 

22 . Ga.—South Georgia Power Co. 


V, Baumann, 151 S.B. 513, 169 Ga. 
649. 

2a Mo.—State v. Alt, 26 MoA.pp. 
673. 

Judicial supervision or review see 
infra S 6. 

24. Mo.—State v. Alt, supra. 

25. Mo.—State v. Alt, supra. 

2a Tenn.—Rutherford v. City of 
Nashville, 79 S.W.2d 581, 168 Tenn. 
499. 

46 C.J. p 1377 note 26. 

27. Tenn.—Rutherford v. City of 
Nashville, supra. 

46 C.J. P 1377 note. 26. 

2a Ga.—South Georgia Power Co. 
V. Baumann, 151 S.B. 513, 169 Ga. 
649. 

Tenn.—^Rutherford v. City of Nash- 
vnie, 79 S,W.2d 581, 168 Tenn. 499. 

29. Ga.—South Georgia Power Co. 
V. Baumann, 151 S.B. 613, 169 Ga. 
649. 

46 C.J. P 1377 note 27. 
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30. Ga.—South Georgia Power Co. v. 
Baumann, supra. 

31. N.T.—Armatage v. Fisher, 26 N. 
T.S. 864, 74 Hun 167. 

32. Mass.—Wood v. Milton, 84 N.B. 
832, 197 Mass. 531. 

3a Mass.—^Kenney v. McDonough, 
53 N.B.2d 1006, 315 Mass. 689. 

46 CJ. p 1377 note 84. 

“Meeting” defined see 57 C.J.S. p 1044 
note 66 et seg. 

34. Wls.—Lisbon Ave. Land Co. v. 
Lake. 118 N.W. 1099, 184 Wls. 470. 

35. Wis,—^Lisbon Ave. Land Co. v. 
Lake, supra. 

3a Wis.—^Lisbon Ave. Lcmd Co: v. 
Lake, supra. 

37. Conn.—Strain v. Mims, 198 A. 
754, 123 Conn. 275. 

M.J.—-Vogel V. Parker, 193 A. 817, 118 
N.J.Law 521. 

Vt.—Neill V. Ward, 158 A. 219, 103 
Vt 117. 
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§ 5 


ment had taken place,and, conversely, the limita¬ 
tions imposed on the governing body as regards ac¬ 
tion at the original meeting obtain at the adjourned 
meeting,3'^ whether it is regular^® or special.^^ 
Where a regular meeting is adjourned, any business 
which would^ have been proper to consider at that 
meeting may be considered and acted on at the ad¬ 
journed meeting,and business proposed, but not 
included, at a regular meeting may be legally con¬ 
sidered and determined by a deliberative body at an 
adjourned meeting.'*^ Nothing can be considered 
at an adjourned meeting of a special or called meet¬ 
ing, unless it could have been considered and acted 
on at the special or called meeting.^^ When a meet¬ 
ing is adjourned before the business is finished, and 
that meeting closes the session, the unfinished busi¬ 
ness may be introduced at the next session as new 
business on the same footing as if it had never been 
before the assembly.^® 

Notice* Members of deliberative bodies are bound 
to take notice of the time of adjournments,and 
to be preset at the time and place of adjournment^'^ 
without special notice.^8 Ordinarily, in the ab¬ 
sence of any provision for stated meetings, an ad¬ 
journment without day is notice to all concerned 
that matters which have been under consideration 
will not again be taken up unless initiated under the 
procedure established for new business.^® 

§ 5. Conduct of Business 

a. In general 

b. Quorum 

c. Motions 

d. Voting 

e. Amendments 

f. Reconsideration 

a. In Qeneral 

When a meeting Is convened, It may, In the absence 


of contrary provisions, be called to order by the presiding 
ofReer, or some one acting for him, or by a member of the 
body who obtains the floor; and, in the absence of the 
regular presiding officer, a quorum being present, the 
meeting itself may proceed to the selection of a presid¬ 
ing officer pro tempore. 

When a meeting is convened, it may, in the ab¬ 
sence of contrary provisions, be called to order by 
the presiding officer,®® or some one acting for 
him,®i or by a member of the body who obtains the 
floor and, in the absence of the regular pre¬ 
siding officer, a quorum being present, the meeting 
itself may proceed to the selection of a presiding 
officer pro tempore.®® Where a by-law provides 
that debates shall be governed' by the rules laid 
down in a certain manual, and makes no further 
provision in this regard, the debates will be gov¬ 
erned exclusively by such rules.®^ The opportunity 
to deliberate, and, if possible, to convince their fel¬ 
lows, is the right of a minority of which they can¬ 
not be deprived by the arbitrary will of the major¬ 
ity.®® A third person cannot object to a breach of 
parliamentary rules, the members of the delibera¬ 
tive body alone having that right.®® The proper 
method of taking exception to an obnoxious ruling 
of a presiding officer is by an appeal therefrom to 
the assembly.®^ 

b. Quomm 

(1) In general 

(2) Motion to adjourn 

(3) Presumptions 

(1) In General 

A quorum of a body must be present at any meeting 
In order to validate its action or to transact any busi¬ 
ness. In the absence of a contrary provision, a majority 
of the authorized membership of a body, consisting of a 
definite number of members, constitutes a quorum for the 
purpose of transacting business. 

It is a well established parliamentary rule that a 
quorum of the body must be present at any meet- 


38. N.J.—Vo&el V. Parker, 193 A. 

817, 118 N.J.L.aw 621. 

89. N.J.—Vogel . V. Parker, supra. 

40. N.J,—^Vogel V. Parker, supra. 

41. N.J.—^Vogel V. Parker, supra. 

48. Neb.—Ex parte Wolf, 14 N.W. 

660, 14 Neb. 24. 

N.J.—Vogel V. Parker, 193 A. 817, 118 
N.J.Law 621. 

48. N.J.—Vogel V. Parker, supra. 

Pa.—Granger v. Grubb, 7 Pklla. 850. 
44. Neb.—Ex parte Wolf, 14 N.W. 
660, 14 Neb. 24. 

Vt—Corpus Juris, dted la NelU v. 

Ward, 163 A. 219, 224, 103 Vt 117. 
46. Comi.^Strain v, Mims, 198 A. 
754, 123 Conn. 275. 

46. N.H.—Kimball .v. Marshall, 44 
NJBL 465. 


r47. N.H.—Kimball v. Marshall, su¬ 
pra. 

.48. N.H.—^BZimball v. Marshall, su¬ 
pra. 

49. Conn.—Strain v, Mims, 193 A. 
764, 123 Conn. 275. 

50. N.T.—^People v. Albany, etc., R. 
Co., 1 Lans. 808, 55 Barb. S44, 7 
Abb.Pr.N.S. 266, 38 How.Pr. 228, 
modified on other grounds 5 Lan& 
26, afflnned 57 N.T. 161. 

Conduct of business through commit¬ 
tee see Committee 15 C.J.S. p 585 
note 79 et seq. 

61. ir.T.—^People V. Albany, etc., R. 
Co., supra. 

62. Ky.—^Proctor Coal Co. v. Plnley, 
33 S.W, 188, 98 Ky. 405, 17 Ky.L. 
950. 


63. Pa.—Commonwealth v. Vahde- 
grift 81 A 153, 232 Fa. 53, 36 L. 
RA.,N.S., 45, Ann.Cas.l912C 1267. 

46 C.J. p 1378 note 48. 

64. - N.T.—^People v. American Inst, 
44 How.Pr. 468. 

66. Ind.-^Terre Haute Gas Corpora¬ 
tion* V. Johnson, 46 N.B.2d 484, 221 
Ind. 499, modified on other grounds 
48 N.E.2d 455, 221 Ind. 499. 

P€L—Commonwealth v. Cullen, 18 Pa. 
133, 53 Am.D. 460. 

66. N.T.—People v. Rochester, 8 
Lans. 11. 

Ohio.—Corre v. State, 8 Ohio Dec. 
Reprint, 715, 9 Cinc.L.Bul. 242. 

67. Conn.—State v. Lashar, 42 A. 
636, 71 Conm 540, 44 L.R.A 197. 

Ky.—^Proctor Coal Co. v. Finley, 33 
S.W. 188, 98 Ky. 405, 17 Ky.L. 310. 
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ing in order to validate its action or to transact any 
business.58 In reckoning a quorum the general rule 
is that, in the absence of a contrary provision af¬ 
fecting the rule, the total number of all the mem¬ 
bership of the body is to be taken as the basis, 
and a majority of the authorized membership of a 
body, consisting of a definite number of members, 
constitutes a quorum for the purpose of transacting 
business.®® It is competent for the statute or con¬ 
stitution creating the body to prescribe the number 
of members necessary to constitute a quorum,or 
to delegate to the created body the authority so to 
prescribe.®^ An assembly indefinite as to number 
may act by a majority of the members present at 
any legal meeting, no matter how small a propor¬ 
tion they may constitute of the whole number en¬ 
titled to be present.®® 

Members disqualified because of interest cannot 
be counted for the purpose of making a quorum 
or a majority of the quorum,®^ 

Presiding officerj if he is a constituent member of 
the body, is to be counted in reckoning a quorum;®® 
but he is not to be so counted if he is not a compe¬ 
tent member.®® 

Diminution in numbers. It has generally been 
held that, in reckoning a quorum where actual mem¬ 
bership is the basis, the rule is not to coimt as mem¬ 


bers those who are not at the date of the meeting 
regular members of the body.®^ If there is a va¬ 
cancy in the membership, the majority of the re¬ 
maining members will suffice for a quorum.®® 
Whenever the number required to constitute a 
quorum is fixed by statute or other rule, a diminu¬ 
tion in the number of members of the body will not 
change the number necessary for a quorum.®® 

(2) Motion to Adjourn 

The general rule applicable to deliberative bodies Is 
that any number have power to adjourn, although they 
may not constitute a quorum for the transaction of 
business. 

Although there is some authority to the con- 
trary,7® the general rule applicable to deliberative 
bodies is that any number have power to adjourn, 
although they may not constitute a quorum for the 
transaction of business.^^ 

(3) Presumptions 

Where It appears that a quorum was present at a 
certain time, and It does not appear that after that time 
there was an adjournment. It will be presumed that the 
quorum continued to be present. 

Where it appears that a quorum was present at 
a certain time, and it does not appear that after that 
time there was an adjournment, it will be presumed 
that the quorum continued to be present.^® Where 


S& Ala .—In re Opinions of the Jtu5- 
tices, 152 So. SOI, 228 Ala. 140— 
Wheeler v. River Falls Power Co., 
Ill So. 907, 215 Ala. 655. 

DeL—^HesLter v. Columbia Baking Co., 
145 A. 115, 16 Del.Ch. 263. 

46 C.J. p 1378 note 56. 

59. W.Va.—State v. tBto’ar, 109 SJB. 
240, 89 W.Va. 232. 

46 C.J. p 1378 note 59. 

60. TT.S.—In re Webster Loose Lieaf 
FUlng Co., D.C.N.J.. 240 F. 779. 

Ala.-~<CoTpn8 Juris cited in In re 
Opinions of the Justices, 152 So.! 
901, 904, 228 Ala. 140—Wheeler v. 
River Falls Power Co., Ill So. 907, 
215 Ala. 655. 

Ariz.—Corpus JUrls olted in Daniels 
V. Bayless Stores, 52 F.2d 475, 46 
Arlz. 442. 

" Colo.—^ftiountain States Telephone 
Telegraph Co. v. People, 190 P. 513, 
68 Colo. 487-r-Qumaer v. Cripple 
Creek Tunnel, Transp. & Min. Co., 
90 P. 81^ 40 Colo. 1, 122 Am.S.R. 
1024, 13 Ann.Cas. 781. 

Ky. —Baxry v. Town of N:ew Haven, 
171 S.W. 1012, 162 Ky. 60. 

Mass.—^Kay Jew^ry Co. vl jBoard of 
Registration in Optometry, 27 NJ5S. 
2d i, 805 H;ass. 681. 

NJT.—Borough of Oalcland. y. Board 
, of Conservation ahd Development 
^ of * New Jeiaiey. 122 A, $11, 126 A. 


584, 98 N.J.Law 806—^McManus v. 
Board of Police Comers of City of 
Newark, 62 A. 997, 998, 73 N.J.Iiaw 
807—^Borough of Flofham Park v. 
Department of Health of New Jer¬ 
sey, 146 A. 364, 7 N.J.Misc. 649. 
N.T.—^Morris v. Cashmore, 3 N.T.S. 
2d 624, 258 App.Div. 667, followed 
in Cashmore v. Morris, 3 N.T.S.2d 
633, 263 App.Div. 666, affirmed 17 
NJE3.2d 144, 278 N.T. 732. Affirmed 
Morris v. Cashmore, 17 N.E.2d 143, 
278 N.T. 730. 

N.C.—Corpus Juris cited la Hill v. 

Ponder, 19 S.B.2d.5, 8, 221 N.C. 68. 
Pa.—^In re Schuylkill Haven Nomina¬ 
tions, 20 Pa.Co. 418. 

Tex.—Herring v. City of Mexia, Civ. 

App., 290 S.W. 792, error refused. 
W.Va.—West v. Stephenson, 161 S.B3. 

863, 108 W.Va; 545. 

46 C.J. p 1378 note 60. .. 

“Quorum" defined see ^e C.J.S. defi¬ 
nition Quorum, also 61 C.J. p 305 
note 86. 

Number of votes reauifed see infra 
subdivision d (2). of this section. 
51. Ey.—Seiler v. O^Maley, 227 S.W. 
141,190 Ky. 190. 

62. Ky.—Seller v. 0*Maley, supra. 

63. Idaho.—^Walling v. Landspn, 97 
P. 396, 410, 15 Idaho 282. 

N.T.—Application of ' Havender, 44 
N.T.S.2d 218, 131 -Misc. 989, af- 
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firmed 47 N.T.S,2d 114, 267 App. 
Div. 860, appeal denied 48 N.T.S.2d 
826, 267 App.Div. 901. 

W.Vcu—State v. Goodwyn, 98 S.B. 

677, 83 W.Va. 255. 

46 C.J. P 1379 note 63. 

64. XJ.S.—^Enright v. Hecksher, N.Y., 
240 F. 863, 153 C.C.A. 549. 

46 aJ. p 1379. note 65. 

65. Ky.—Shugars v. Hamilton, 92 S. 
W. 564, 122 Ky. 606, 29 Ky.L. 127, 

Mich.—^People v. HArshaw, 26 N.W. 
879, 60 Mich. 200. 1 Am.S.R. 498. 

66. m. —^McLean v. East St. Louis, 
78 N.B. 816, 222 HI. 610. 

46 C.J* p 1379 note 68.: 

67. Ind.—State v. Porter, 14 N.B. 
883, 113 Ind. 79. 

46 C.J. p 1379 note 70. 

68. N.J.—^Mueller v. Egg Harbor 
City, 26 A. 89, 65 N.JXaw 245. 

46 C.J. p 1379 note 71. 

69. Pa.—Fisher v. Harrlsburjg Gas 
Co., 1 Pearoon 118. 

70. 11.8.—Pennsylvania Co. v. Cole, 
aaind., 132 F. 668*. . 

7L Mias.—Shelby v. Bums, 121 So. 

. 113, 153 Miss. 392. 

46 C.J. p 1879 note 76. ' 

Propriety of motion to^ adjourn. see 
infra subdivision c of this section. 

^2.' N.C.—(State V* Ellington* 28 iB. 
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the roll call sliows a quorum assembled for the 
transaction of business, but the roll call on a propo¬ 
sition discloses that less than a quorum voted, it 
will not be presumed that a quorum was present at 
the time the vote was taken.'^^ 

c. Moldons 

In parliamentary law, a motion Is the formal mode In 
which a member submits a suggestion or a proposed 
measure or resolve for the consideration and action of 
the meeting. 

In parliamentary law, a motion is the formal 
mode in which a member submits a suggestion or a 
proposed measure or resolve for the consideration 
and action of the meeting,^^ which, if adopted, be¬ 
comes the resolution, vote, or order of the body.^S 
The. nature and effect of various motions have been 
construed by the courts,^® including a motion en¬ 
tered on the minutes to be considered at a future 
date.*^^ An indefinite postponement of a question by 
a deliberative body, having only definite present ex¬ 
istence, is the equivalent of complete disapproval 
it suppresses the .question,^^ and is equivalent to a 
negative vote.so If the chairman, in stating the 
motion, does so inaccurately, the language of the 
mover and the intention of the member who second¬ 
ed the motion as it was actually made controls in 
determining the sense of the motion as carried by 
the body.51 

After one motion to adjourn has been disposed 
of, another motion to adjourn is not in order unless 
soind intermediate question has been proposed.^^ 
If no objection is made to the renewal of a motion 
to adjourn without the interposition of some inter¬ 
mediate question, an objection to such successive 
motions to adjourn will be deemed waived.^8 


(1) In general 

(2) Number of votes required 

(3) Disqualification to vote by interest 

(4) Casting vote; vote of presiding offi¬ 

cer 

(5) Determination of result of vote 

(1) In General 

The proper way to ascertain the wishes of a majority 
of a deliberative assembly Is by a vote of some kind. 

The proper way to ascertain the wishes of a ma¬ 
jority of a deliberative assembly is by a vote of 
some kind.^^ In the absence of a statute or rule 
providing otherwise, where the minutes of a for¬ 
mer meeting show a motion to have carried, with¬ 
out further amplification, all members of the legis¬ 
lative body present and not recorded as voting or as 
refusing to vote are presumed to have voted in the 
affirmative but no presumption should be in¬ 
dulged that a member who, according to the min¬ 
utes, refused to vote yea or nay is to be counted 
among those who vote yea,^® particularly where it 
is necessary so to count in order to support the 
adoption of the matter under consideration.®^ 

(2) Number of Votes Required 

(a) In general 

(b) With respect to rules of procedure 

(c) For reconsideration of ^c^oh/ 

(a) In General 

Where a legal quorum Is present, the general rule, in 
the absence of provision to the contrary, Is that a 
proposition Is carried by a majority of the legal votes 
cast. 


250, 117 N.C. 158, . 58 Am,S,R. 
580, 80 L.H.A. 582. 

73. N.C.—State v. Mlinsrton, supra 
46 C.J. p 1880 note 78. 

74. m.— De Lieuw, Catlier & Co. v. 

City of..Joliet, 64 827 

IlLApp. 463. 

42 C.J. p 456 note 62. 

75. Tex.—^Ea Paso Gas, etc., Co. v. 
El Paso, '64 S.W.' 798, 22 Tex.Clv. 
App. 809. 

46 C.J. p 1380 note 80. 

A ‘^esdlutioii.’’ Is a statement or 
verdict, especially a formal expres¬ 
sion of opinion or will of a public 
as$embly, adopted by a vote.—Ee- 
Leuw, Cather. & COi v. City of Jolldt, 
64 N.B.2d 779, 827 lU.App. 453. 

76. Adoptlqii. of minutes of prevl- 
OTis 'meetiiii^ of deliberative body is 
not a legislative act, but mere ac- 
knowle^srment that secretary correct-. 
ly recorded "OccufJrence bf pre^oud 


meeting.—Homady v. Goodman, 146 
S,E. 178, 167 Ga. 665. 

ICotion to table 

The general rule is that an adopted 
motion to table leaves the tabled 
measure open, to be thereafter taJcen 
up.—-Wright V. Wiles, 117 S.W.2d 736, 
173 Tenn. 334, 119 A;L.R. 466. 

77. Va.—^Pirst Buckingham Com¬ 
munity V. Malcolm, 16 S.E.2d 64, 
177 Va. 710. 

Time for consideration 
A motion entered on the minutes, 
to be considered at a.future date can¬ 
not be voted on on the same day oh 
which it is made,,.but must be taken 
up and voted upon on the day in the 
future fixed by the motion itself, 
where regular business sessions, of 
assembly are as often as quarterly. 
—First Buckingham Community v.. 
MalOolm, supra. 

78. Mass.—Wdod v. Milton, 84.N.B. 

■ 882, 197 Mass. 631. 
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79. Mass.—Wood v. Milton, supra. 

sa Mass.—Wood v. Milton, supra. 

81. Cal.^—Shoults v. Alderson, 203 
P. 809, 66 Cal.App. 527. ■ 

88. .N.H.—HUl V. GK)Odwln, 56 N.H. 
441. ... 

83. N.IL—Hill V. Goodwin, supra. 

84. N.Y.—^Landers v. Franks St ■ M. 

B. Church, -21 N.B. 420, 114 N.T. 
626. . . . ^ 

**Vote’' defined see the G.J.S. defini¬ 
tion. Vote, also 67 C.J. p 277 note 8 
et seq. 

85. TT.S.—^Hartford ’ Accident &' In¬ 
demnity Co. V. City cf Siilphur, 

C. C.A.Okl.. 12S 868: 

88. Okh—Caffey v., Veale,_ 146 P.2d 
961, 193 Okl, 444. ” . 

87. Okl.—Caifey V. VealO, silpra. 
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Where a legal quorum is present, the general 
rule, in the absence of provision to the contrary, is 
that a proposition is carried by a majority of the 
legal votes cast.88 A provision which requires a 
greater fraction than a majority vote,^® such as two 
thirds,^® or three fourths,^! in order to carry a 
proposition, has been construed to mean the re¬ 
quired fraction of the members present doing busi¬ 
ness, provided there is a quorum, and not the frac¬ 
tion of the whole number of members composing 
the body. On the other hand, where the provision 
requires a vote of the majority,^^ or two thirds^^ 
of all the members of a body, a vote of less than 
that number, although a majority of those present 
and voting, is not sufficient; and, hence, where by 
statute the majority of all the members is required 
for action, the majority of a quorum, if less than 
the majority of the whole number of the members 
of the body, will be insufficient.^^ Similarly, where 
a statute requires all the members of a body to be 
present when a vote is to be taken on a proposi¬ 
tion, a majority vote of all the members of the body 

is necessary.^5 

Members present declining to vote. Where a 
quorum is present, a proposition is carried by a ma¬ 
jority of the votes cast, although some of the mem¬ 
bers present refuse to vote.^^ 

(b) With Respect to Rules of Procedure 

If a majority fa authorized in the first instance to 
pass a rule, it may at any time thereafter annul or re¬ 
peal the same rule. 

If a majority is authorized in the first instance 
to pass a rule, it may at any time thereafter annul 
or repeal the same rule,^*^ evien though the rule to 
be repealed or annulled is one which provides that 
no rule can be repealed or amended without a vote 
greater than the majority.®^ 

To adopt rules. Although the rules of a prior 


deliberative body, temporarily adopted until a com¬ 
mittee can report, provide that an amendment there¬ 
of cannot be made except by a two-thirds vote, the 
new rules adojpted by the committee may be adopt¬ 
ed by a majority vote.^^ 

To suspend rules. If a body adopts the common¬ 
ly accepted parliamentary rules for its governance, 
such rules cannot be suspended except by a unani¬ 
mous vote of all the members present.^ 

(c) For Reconsideration of Action 

Ordinarily, when reconsideration or rescission Is law¬ 
ful, as large a vote Is required therefor as for the orig¬ 
inal action. 

Ordinarily, when reconsideration or rescission is 
lawful, as large a vote is required therefor as for 
the original action.^ Thus, where by statute a vote 
of two-thirds is required to pass a resolution, and 
no rule has been adopted regulating practice on mo¬ 
tions for reconsideration^ or rescission,^ a two- 
thirds vote is necessary therefor. 

(3) Disqualification to Vote by Interest 

The general rule at common law Is that members of a 
deliberative body are disqualified to act on propositions 
In which they have a direct pecuniary interest adverse to 
the body politic which they represent. 

The general rule at common law is that members 
of a deliberative body are disqualified to act on 
propositions in which they have a direct pecuniary 
interest adverse to the body politic which they rep- 
resent.5 An exception to this rule is recognized 
where the deliberative body itself is permitted to fix 
the compensation of its members.® If a deliberative 
body adopts the rule that no member immediately 
interested in a proposition shall vote thereon, such 
rule will be binding on the members, so as to in¬ 
validate the election of a member who casts a bal¬ 
lot for himself.*^ 


88. N.H.—^Frost v. Hoar, 160 A. 51, 
85 N.H. 442. 

46 C.J. P 1380 note 90. 

83. Md.—^Zeller v. Central K. Co., 35 
A. 932, 84 Md. 304, 34 X..R.A. 469. 
46 C.J. p 1381 note 91. 

9a lia.—Warnock v. Lafayette, 4 
LaAjin. 419. 

46 CJ. p 1381 note 91 [a]., 

91. Mo.—State v. Rlechmann, 142 S. 
W. 804. 289 Mo. 81. 

92 . N.J.--ROSS V. MUler, 178 A. 771, 
115 N.J.Law 61. 

46 C.J. P 1381 note 92. 

93. Mich.—Whitney v. Hudson, 87 N. 
W. 184, 69 Mich. 189. 

46 CJ. P 1881 note 93. 

9a Iowa.—Cascaden v. Waterloo, 77 
K.W. 338. 106 Iowa 673. 

46 OJ. p 1381 note 94. 


95. N.T.—^Downingr v. Rusrar, 21 
Wend. 178, 34 Am.D. 223. 

9a Ind.—^Rushvllle Gas Co. v. Rush- 
ville, 23 N.R 72. 121 Ind. 206, 16 
Am.S.R. 388, 6 L.R.A. 815. 

46 C.J. p 1381 note 96. 

97. Mo.—State v. Riechmann, 142 

S. W. 804, 239 Mo. 81. 

9a Mo.—state v. Riechmann, supra. 
N.H.—^Richardson v. Union Cong. 

Soc., 58 N.H. 187. 

46 C.J. p 1381 note 1. 

99- N.T.—^Armatasre v. Fisher, 26 N. 

T. S. 364, 74 Hun 167. 

1. Ohio.—State v. Cleveland Board 
of Education, 2 Ohio Clr.Ct. 510» 
.1 Ohio Clr.Dec, 614. 

46 aJ. P 1381 note 98. 
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2. Mich.—Naegrly v, Saginaw, 60 N. 
W. 46, 101 Mich. 582. 


a Mich.—Whitney v. Hudson, 87 N. 
W. 184, 69 Mich. 189. 

4. Mich.—Stockdale v. TVayland 

School Dlst. No. Two, 10 N.W 849, 
47 Mich. 226. 

a Wls.—Oconto County v. Hall, 2 
N.W. 291, 47 Wis. 208. 

46 C.J. P 1382 note 6.. 

Counting disqualified members to 
form quorum see supra subdivision 
b of this section. 

6. Wis.—Oconto County y. Hall, su¬ 
pra- 


7. Or.—State v. Hoyt, 2 Or. 246. 
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(4) Casting Vote; Vote of Presiding Officer 

By the common law a easting vote sometimes signifies 
the single vote of a person who never votes, except In 
case of an equality, and sometimes the double vote of a 
person who first votes with the rest, and then, on an 
equality, creates a majority by giving a second vote. 
In accordance with statutes or rules, the presiding officer 
may have the power in case of a tie to give the casting 
vote. 

By the common law a casting vote sometimes sig¬ 
nifies the single vote of a person who never votes, 
except in case of an equality, and sometimes the 
double vote of a person who , first votes with the 
rest, and then, on an equality, creates a majority 
by giving a second vote.^ In accordance with, stat¬ 
utes or rules, the presiding officer of a deliberative 
body, having a definite number of members, may 
have the power in case of a tie to give the casting 
vote>® but, in the absence of statute or rule, he has 
no such power.i® The general rule of parliamenta¬ 
ry bodies is that the presiding ofl&cer, unless he is 
peculiarly a member of the body, votes only in case 
of a tie.i^ The right to cast a deciding vote does 
not of itself make the presiding oflScer a member of 
the body.i2 

In the absence of statute or rule so providing, a 
presiding officer, who is a member of the body and 
has already voted as such, has no power to cast 
a second vote to break a tie.^^ Where a statute 
provides that a presiding officer ^all cast a deciding 
vote in case of a tie, and a member of the organi¬ 
zation is chosen as presiding officer, as such mem¬ 
ber, he is entitled to a vote, and, in case of an equal¬ 
ity, he is entitled to a second vote;i^ but, if the pre- 
. siding officer is not a member of the organization, 
then, even in case of a tie, he can cast a vote only 
where expressly authorized to do so.^® While it 
may not be necessary to go through the formality 
of casting a ballot,the action of the presiding 
officer of a body consisting of a definite number of 
members in declaring that an officer is elected as 


the result of a ballot is not equivalent to giving a 
casting vote>7 

(5) Determination of Result of Vote 

It is the duty of the presiding ofTIcer to announce 
the result of the vote according to the fact. 

It is the duty of the presiding officer to announce 
the result of die vote according to the fact^S 
declaration by a presiding officer in announcing the 
result of a vote, that a proposition is lost, cannot 
have the effect of nullifying the act of a majority 
who have voted in favor of it.^^ A member who 
doubts the correctness of the announcement may 
demand a division,^® which is effected by the ayes 
occupying one part of the hall and the noes an¬ 
other until counted by a teller,^! or by a call of the 
body,22 which is effected by a yea or nay vote when 
each member^s name is called.^^ The circumstances 
leading up to the final determination of the result 
of a vote may always be shown for the purpose of 
showing the invalidity of the final adjudication.^^ 

Authority of tellers. In determining and an¬ 
nouncing the result, of a vote, the authority of tell¬ 
ers is not terminated by the resignation of the pre¬ 
siding officer who appointed them.25 

6. Amendments 

An amendment to a motion takes precedence of the 
original motion, and, unless the amendment is clearly 
a substitute, the original motion cannot be disposed of 
until the proposed amendment is disposed of. 

An amendment to a motion takes precedence of 
the original motion,^® and, unless the amendment 
is clearly a substitute, the original motion cannot be 
disposed of until the proposed amendment is dis¬ 
posed of.^*^ A passage of the amendment, unless it 
is a substitute, has no effect other than to amend 
the original motion,^® and then the original motion 
must be put^® If the amendment as passed is a 
substitute for the original motion, the original mo¬ 
tion is no longer before the assembly.®® 


' 8. N.T.—^People v. Church of Atone¬ 
ment. 48 Barb. 603. 

Tenn.—^Reeder v. Trotter, 216 •S.W. 
400, 142 Tenn. 37. 

9. Kan.-^Carroll v. Wall, 10 P. 1, 36 
Kan. 86. 

46 O.J. p 1382 note 9. 

10. Tenn.—^Reeder v. Trotter, 215 S. 
W. 400, 142 Tenn. 87. 

11. Ky.—Hill V. Taylor, 96 S.W.2d 
666, 264 Ky. 708. 

46 C.J. p 1882 note 10. 

18. Ky.—^Hlll V. Taylor, supra. 

13. Ky.—O^eU V. O'Connell, 189 S. 
W.2d-966, 300 Ky. 707. 

3,4.' Tenm—^Reeder v. Trotter, 216 S. 
W. 400, 142 Tenn. 37. 


16. Tenn.—^Reeder v. Trotter, supra. 

16. Me*.—Small v. Ome, 8 A. 162, 79 
Me. 78. 

17. N.T.—easier r. Tanzer, 234 H.T. 
S. 671, 134 Misc. 48. 

46 C.J. p 1882 note 14. 

Opinion of pxesidinfir officer as to 
what was necessary cannot be taken 
as a substitute for the doing: of the 
necessary thing.—Casler v. Tanzer, 
supra. 

18. Iowa.—Chariton v. Holliday, 14 
N.W. 775, 60 Iowa 891. 

19. Iowa.—Charlton v. Holliday, su- 
pra. 

20. N.a—State v. Ellington, 23 S.E. 
260, 117 KC. 168, 63 Am.S.R. 680, 
80 Ii.R.A. 632. 


81. N.C.—State V. Ellington, supreu 

82. N.C.—State v. Ellington, supra. 
46 C.J. p 1382 note 18. 

23. N.C.—State v. Ellington, supra. 

24. Neb.—State v. Hutchins, 60 N. 
W. 165, 38 Neb. 336. 

46 C.J. p 1882 note 20. 

25. Mass.—Attorney General v. 

Crocker, 138 Mass. 214. 

26. N.T.—Casler v. Tanzer, 284 N.T. 
S. 571, 134 Misc. 48. 

87. N.T.—Casler v. Tanzer, supra. 

28. N.T.—Casler v. Tanzeri supra. 

29. N.T.—Casler v. Tanzer, supra. 

30. N.T.—Casler v. Tanzer, supra. 
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§5 

The’ power is inherent in every deliberative as¬ 
sembly to amend a resolution previously adopted 
by it®^ 

f. Reconsideration 

Unless some right of a third parson Intervenes, all de¬ 
liberative bodies have a right to reconsider their pro¬ 
ceedings during their session as often as they think 
proper, when not otherwise provided by law. 

Unless some right of a third person intervenes, 
all deliberative bodies have a right to reconsider 
their proceedings®^ during their session,®^ as often 
as they think proper,®® when not otherwise provid¬ 
ed by law,®® and it is the final result only which is 
to be regarded as the thing done.®^ Parliamentary 
law requires that the motion to reconsider be made 
by one who voted with the majority on the motion. 
proposed to be reconsidered.®® A majority, howev¬ 
er, can dispense with the rule requiring a recon¬ 
sideration to be moved by one who voted with the 
majority, and, if the majority treats the motion as 


regularly made, it is to be.considered as a tacit sus¬ 
pension of the rule.®® A motion to reconsider rests 
exclusively in the discretion of the body whose ac¬ 
tion it is proposed to reconsider, and no other body 
dr tribunal has the right to treat a reconsideration 
as void.^® 

§ 6. Judicial Review of Proceedings 

77)6 courts will not disturb the ruling on « parlia¬ 
mentary question made by a deliberative body having 
all the necessary authority to make rules for Its govern¬ 
ance and acting within the scope of its powers. 

The courts will not disturb the ruling on a par¬ 
liamentary question made by a deliberative body 
having all the necessary authority to make rules for 
its governance and acting within the scope of its 
powers.^1 In so far as its judgment and direction 
are uncontrolled by the law of the land, it is free 
from the control of the courts;^® but, in so far as 
its acts are directed by law, it is subject to judicial 
authority.^® 


PAEOCHIAXi. Relating or belonging to a parish.^ 

PAROL. Word; speech.® The word ^^aroP’ sig¬ 
nifies and implies essentially the idea /^pral/^ that 
is, matter of speech as contrasted with matter of 
writing.® 

Phrases employing the word ^^paroP^ are set but 
in the note.^ 


PAROLE. Originally the word ‘^paroW^was a mili 
tary term meaning an agreement of persons who 
had been taken prisoner by an enemy that: they 
would not again take up aims against those who 
captured them, either for a limited time or during 
the continuance of the war.® As the teim is used 
in this sense see the C.J.S. title War § 24, also‘67 
C. J. p 387 notes 25-27. 


81. N.Y.—Simpson v. Berkowitz, 110 

^ N.T.S.: 486, 60 Misc. 100. 

88. Mass.--Mansfield v. O’Brien, 171 
K.B. 487, 271 Mass. 515. 

33. Mass.—Mansfield v. O’Brien, su¬ 
pra, 

Vt.—NeiU V. Ward, 158 A. 210, 103 
Vt. 117. 

46 C.J. p 1888' note 23. 

34. Mass.—Mansfield v. O’Brien, 171 
1T.B. 487, 271 Mass. 616. 

Vt-JNeill V. Ward, 163 A. 210, 103 
Vt. 117. 

40 C.J. p 1883 note 24. 

35. N. j.—^tate V. Foster, 7 N.J,Iiaw 

•- 101 . 

Vt.—Neill V. Ward, 153 A. 210, 108 
Vt. 117. 

36. Fla,—Crawford v. Gilchrist, 50 
So. 003, 04 387a. 41. 

37. Vt—Neill V. Ward, 153 A. 210, 
108 Vt 117. 

40 C.J. P .1888 note 27. 

36. Miss.—Witherspoon v. State, 108 
So. 134, 188 Miss. 810. 

N.T.—People V. Rochester, 5 Xians. 

11 . I 


139. N.T.—^People v, Rochester, 

j pr^ . • , ’ . ' . ‘ 

40. N.T.—People v. Rochester, su¬ 
pra. 

41. Tenn.—Rutherford v. City of 
Nashville, 70 S.W.2d 681, 168 Tenn. 
499. 

46 C.J. p 1888 note 31. 

Diszearard of parliamentary 3 ^bce- 
.dura : .; . ; 

Courts will not Invalidate order en¬ 
acted in disregard of parliamentary 
usage, if complying with statute.— 
South Georgia Power Co. v. Bau¬ 
mann. 151 S.B. 513, 160 Ga. 649. ' 

42. Pa.—Kerr v. Trego,: 47 Pa, 292. 
^ Pa.—^Kerr v. Trego, supra. 

1. Black Tj.P. 

Phrases 

(1) ’’Parochial school” as a private 
school see the C.J.6, title Schools and 
School Districts. 5 1, also,'-56 C.J. p 
160 note 36. 

(2) Other phrases as to which 

more recent, adjudications have not 
been found see 46 C.J. p 1883 notes 
6 - 8 . I 

876 


2. Ga.—^Tarborough v. West, 10 Ga. 

. 471, 473. . 

46 C.J. p 1888 note 11: 

3. HI.—Northwestern Cbnsol ISdill- 

ing Co. V. 'Sloan, . 282 HlApp; 266, 
2.69. ... 

4. Phrases 

(1) ”Parol evidence rule” see Evi¬ 
dence 5 851; in criminal proceedings 
see Criminal Law S’ 357., 

(2) “Parol gift” see the Index to 

the tiUe Gifts. - 

(8) “Parol trust” see the C.LS. ti¬ 
tle Trusts S 21. also 65. C.J. P 280 
notes’30-42. * . 

(4) For reference to Other phrases 
employing the word , “parol” see the 
Descriptive-Word Index. 

5. Or,—Pehl v. Martin. 64 P.2d 681, 

' 602, 165 05p. 465.. : : 

46 C.Jr. p 1384 note-16: 

gtiuilarly expressed 
The word “parole? was originally 
a military term signifying the word 
of honor or pron^e 0 ;f a prisoner of 
war that, if he be ’released; 'he will 
• comply with .pertain conations, sujh 
as to refr^n^ from bec^nig amis 
against his captors.—Bx parte Peter- 
I son, »2 P.2«'S90, 891; 14 -^81.24 8l- 
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:PAROLE—PABT 


The. word ^‘parole” is employed in penology to. 
signify the conditional release of a convict before 
the expiration of his term as stated in Pardons § 1, 
and in this sense ‘parole,” "probation,” and "sus¬ 
pension of sentence” have been compared or dis¬ 
tinguished see Criminal Law § 1618. The deporta¬ 
tion of an alien who has been paroled is discussed 
in Aliens § 94; d (7) (c.). 

PAROLS FONT PLEA. Words make the plea.® 

PAROTITIS. Inflammation of the parotid gland, 
commonly called mumps.'^ 

PARRICIDA. In Spanish law, one who commits 
the crime of parricidio.® 

PARRICIDE. See Homicide § 1. 

PARS. A Latin word meaning part.? The word 
also mea^ a party to* a fleed, action, or le¬ 
gal proceeding.!® ■ i . . 

PARSIMON7. . Closeness in expenditurer gener¬ 
ally, reprehensively excessive frugality, stinginess; 
niggariiness.!! The word "parsiinony^ has been 
held not synonymous with "economy'^ ^e 28 C.J.S. 
p 829 note 88. , . 

"PARSON. See the C.J.S. title Reli^ous Societies 
I 39, also 46 C.J. p 1384 note 3L 


PARSONAOE. See the C.J,S. titie. EeHgious So¬ 
cieties § 44> also 46 C J*. p 1384 notes 32-38, amd 64 
C.J. p 42 note 93. As us,ed in tas:. ^emptipn laws 
see the C.J.S,-title, Taxation,§ .289, also 61 C.J. p 
480 notes 6, 7. 

PART. The word ‘^art,” employed as a noun, is 
defined , as meaning one of the portions, equal or un¬ 
equal, into which anything is divided or regarded as 
divided a certain amount, but not.all^. of any¬ 
thing or number of things a number, quanti¬ 
ty, mass, or the like, regarded as going to make 
up, with others or another,- a large number, quanti¬ 
ty, mass, etc., whether actually separate or not;!^ 
that which together with another or others makes 
up a whole;!® a certain portion or amount of any¬ 
thing; a portion of something, either separated 
from the rest or thought of or mentioned apart from 
the rest; that which goes with others to constitute 
the whole;!® something less than a whole;!'^ an 
Wsential or component portion of a body’or or¬ 
ganism; a portion having a distinct function or* of¬ 
fice;!® one of certain fractional portions or com¬ 
ponents of a thing; an aliquot division; a submul¬ 
tiple;!® an integral portion, something essentially 
belonging to a larger whole.2® 

The word "part” is also defined as meaning con¬ 
stituent;^ division;®® elementfraction;^* frag¬ 
ment;®® member;®® organ;®^ piece.®® The word 


e. Black Ij.D. 

See 'Tippet v. Eyres, 6 Mod, 
467, 468, sr'Reprint 762.' ‘ 

7> HI.—^Peterson v. Cochran & Mc- 
Cluer Co., 81 N.m8d 826, 828; 808 
848.' 

a. Escriche Blcclonarlo. 

O- Ark.—^Martin v. Mutual 'Life Ins, 
Co.- of New York, 71 S.W.2d'6.94, 
696, 189 Ark. 291. 

48 C.J: V 1884 note 27. 

Phases employing the word *'pars” 
In tl)is sense see 46 C.J. p 1884 pote 
*27. ’ ' 

10. Black Li.D. 

Phrases emplojflngvthe word “pars’* 
or the word “parte**, in this sense see 
46 C.J. p 1384 note 28. 

11. Webster IntD. 

Tex.—See El 'Paso Bridge, etc., Co. 
V. Dunham, Civ.App., 152 S.W. 1181, 
. 1132.. . 

lA illv:—Cairo V. Bros^ 9 ni^pp. 

406, 407. ^ . 

Va.—Commonwealth v, Dodson, 11 
- 'S.B.2d 120, 127; 176 Va. 281. - 
Wis.—State ex reh Wisconsin Tele¬ 
phone Co. V. Henry, 260 N.W. 486, 
.491, 218 Wls. 802, 99 1267, , 

18. N.J.—First-Mechanics Nat. Bank 
nf . Trenton- V. Norris, 84 A.2d 746, 
^4i; 76(H 184 N.J.Ea. 229.; 


14. Wis.—State ex* rel: Wisconsin 
Telephone Go. v. Henry, 260 N.W. 
486, 491, 218 Wis. 802, 99 A.L.R. 

' 1267, 

16. N.J:—^Plrst-Mechahifes-Nat. Bank 
of Trenton v. Norris, 34- A.2d 746, 
749, 760, 134, N.J.Eq. 229., 

10.- U.*S.—TJ.- S. V. Bosch Magneto 
Co., 13 Ct.Cust.App. 669» 571. 

17. Wis.—State ex rel.' • *Wlsc6nsin 

Telephone Co. v. Henry, 260 N.W. 
486, 491, 218 Wls. 302, 99 A.LJEI. 
1267:. - 

18r D.S.—U. S. 'V. Bosch Magneto 
Co., 18 Ct.CustJ^pp. 669, 671. 

19. XJ.S.—TJ. S. V. Bosch Magneto 
Co., supra. 

SO. N.J.—^First-Mechanics Nat Bank 

• bf TrentOtt v. Norris, 84 A.2d 746, 
749, 134 N.J,Bq. 229. 

21. DL—Cairo rl ' iBross, 9 'HlA.pp. 

‘ 40,A 407. .. . ■ ■ ■ * ■ 

N.X—7Flrst-1a!echanics Nat B&hk of 
Trenton v. Nortis, 34 A.2d 746, 749, 
760,.,lS4N.xiB<l. 229. 

Wls.—;-State ex rel. Wisconsin Tele¬ 
phone Co. V. Henry, 260 NW. 486, 
490; 218 WiSw 302,. 9$ A.D.R. 1267. 

22^ N.X—First-Mechanics Nat .Bank 
of Trenton v. Norris, 34 A.2d 746, 
749, 760, 134 N.J.B<i. 229. 

46 aJ. P 1884 note 40. 
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NiX—First-Mechanics Nat Bank 
of Trenton V;. Norris, supra.' 

24. F.S.—U, S. V. Bosch Magneto 
Co., 13 CtCustApp. 669, 671. 

N.X—^Fitst-Mechanica Nat Bank of 
Trenton v. Norris, 34 A.2d 746, 749, 
750, 134 N.XE<1. 229. 

■Wls.~State ex rel. Wisconsin Tele¬ 
phone Co. V. Henry, 260 N.W. 486, 
491, 218 Wls. 802, 99 A.L.R. 1267. 

25. lll.-^^dairo V. Bross, .9 nUApp. 

406, 407. ’ > • ’ : 

N.X—^Firiat-Mechanics Nat Rank of 

Trenton v. Norris, 34 A.2d 7.46, 749, 

1 760, 13.4 N.XE<i. 229: 

Wis.—-State ex rel. Wisconsin Tele- 
phoper Co. v. Henry, 260 N.W. 486, 
.491, 218. wis. 302, 99 A.D.R. 1267. 

26. U.S.—^ir. e. v. Bosch' Magneto 
Oo.i 18'CtCustA pp. 669, 571. 

ni. —Cairo V. Bross, 9 Ill.App.‘406, 
'■:407. 

Wis.—State ex rel. Wisconsin. .Tele¬ 
phone Co. v.,Henry,..260 N.W.. 486, 
491, 218 Wls. 302,.. 99 .A.D.R. 1267. 

27- IJ.S.—U. S. V. Bosch Maigneto 
Co., 18 CtCustApp. 669, 571. 

28. U.S.—^U. S. V. Bosch Magueto 
Co., supra, 

HI.—Cairo v. Bross, 9 HtApp. 406, 

407. * . r < 




PART—PARTIAL 


is farther defined as meaning portion;2S 
section;30 segment;^! share;^^ and it may also 
mean a half portion.^ Sometimes the term may as 
appropriately he applied to an undivided as a di¬ 
vided portion.*^ 

In the plural, as applied to an appropriation of 
public money, it may mean the particulars, the de¬ 
tails, the d^tinct and severable parts, of the ap- 

propriation.35 

*^art^’ has been held to be equivalent to, or syn¬ 
onymous with, "interest” see 47 O.J.S. p 1 note 15, 
"item” see 48 C.J.S, p 788 note 9, "lot” see 54 C.J.S. 
p 841 note 45, "moiety^^ see 58 C.J.S. p 842 note 55, 
^'portion,”3® "section,and "share.”^^ ^Tart” 
and "fractional” have been held not synonymous see 
37 C.J.S. p 138 note 80, and "part” and ^^tem” have 
been compared or distinguished see 47 C.J.S. p 788 
note 11. 

The meaning of the word ^^art” as used in a 
. constitutional provision permitting the governor to 
disapprove pcuct of an appropriation bill is treated 
in the C.J.S. title Statutes § 54. The tax imposed 
by the Internal Revenue Code upon the sale of parts 
for automotive vehicles is treated in Internal Reve¬ 
nue § 530. 

As a verb, "part” is defined as meaning to re¬ 
linquish a connection of any kind;?^ and frequently 


67 C.J.S. 

it is followed by ^Vith” or "from,” as to part with 
possession.^® 

PhrOfses employing the word are set out in the 
note,^i and for other phrases as to which more re¬ 
cent adjudications have not been found see 46 C.J. 
p 1385 notes 53-89, 95. 

PARTAKER. One who has any part or interest 
in any action, matter, or thing.^^ 

PARTE. In Spanish law, part; portion; also, a 
party litigant.^® 

PARTE and PARTEM. As the first words of max¬ 
ims as to which there have been no recent applica¬ 
tions see 46 C. J. p 1386 notes 99, 2. 

PARTES FINIS NIgIL HABUBRXJNT. In old 
pleading, the parties to the fine had nothing, that 
is, had no estate which could be conveyed by it; a 
plea to a fine which had been levied by a stranger.^^ 

PARTIAL. It has been said that ^^artial” is a 
word of definite meaning and universal comprehen¬ 
sion,^® and that the force and meaning of the word, 
as an adjective, is well fixed.^® It is defined as 
meaning incomplete, not general or total affect¬ 
ing a part only; not general or universal; not to- 
tal.4® 


N.J.—^Plnsit-Mechanics Nat. Bank of 
Trenton v. Norris, 84 A.2d 746, 749, 
760, 184 N.J.ECI. 229. 

Wis.—State ex rel. Wisconsin Tele¬ 
phone Co. V. ‘Henry, 260 N.W. 486, 
491, 218 Wis. 802, 99 A.L.R. 1267. 

29. N.J.—First-Mechanics Nat Bank 
of Trenton y. Norris, 34 A.2d 746, 

749, 760, 134 N.J.Eq. 229. 

46 C.J. P 1385 note 44. 

80. U.S.—^U. S. V. Bosch Magneto 
Co., 13 Ot-CustApp. 669, 671. 
N.J.—First-Mechanics Nat Bank of 
Trenton v. Norris, 34 A.2d 746, 749, 

750, 184 N.J.EQ. 229. 

46 C.<J. P 1385 note 45. 

31. U.S.—U. S. V. Bosch Magneto 
Co., 13 CtCustApp. 669, 671. 

33. N.J.—Hand v. Hoffman, 8 N.J. 
Law 71, 79. 

N.C.—IFulford V. Hancock, 46 N.C. 55, 
57. 

33. Me.—Jones v. Portland, 67 Me. 
42, 46. 

46 C.J. P 1885 note 47. 

34; N.T.—Vrooman v. Weed, 2 Barb. 
330i 838. 

35. Pa.—Commonwealth v. Barnett 
48 A. 976, 977, 978, 199 Pa. 161, 56 
L.K.A 882. 

30. ‘‘Portioxi’’ synoxLymoTUi 

Pa.—Appeal of Lewis, 108 Pa. 183, 
137. 


Portion.’’ aunivaleiLt 
Ala.—Holly v. State, 54 Ala. 288, 240. 
Minn.—^Longbotham v. Longbotham, 
187 N.W. 387, 389, 119 Minn. 139. 

37. m.—Cairo v. Bross, 9 IllA.pp. 
406, 407. 

38. "Share” synonymous 

N.J.—Oram v. Peirce, 67 A. 1063, 
1064, 73 N.J.Eq. 391. 

57 C.J. p 660 note 66 [a]. 

"Share” equivalent 
Minn.—^Longbotham v. Longbotham, 
187 N.W. 387, 889, 119 Minn. 139. 

39. Ind.—^Popovich. V. State, 177 N.B. 
458, 462, 202 Ind. 630. 

40. Ind,—^Popovich v. State, supra. 

41. Phrases 

<1) “A part of*' equivalent to “un¬ 
der the control of** see 18 C.J.S. p 
30 note 70. 

(2) “Part owners;*’ a term of com¬ 
mon use in the law to denote a class 
of persons distinct from partners, 
who own property jointly, but in a 
! different manner and by a different 

tenure.—^Breck v. Blair, 129 Mass. 
127, 128. 

(3) “Part performance;**, a term 
commonly used as a short and con¬ 
venient statement of the general 
ground on which verbal agreements 
regarding real estate are enforced.— 
Veum V. Sheeran, 104 N.W. 185, 186, 
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95 Uinn. 315—46 C.J. p 1385 note 92. 
Doctrine of part performance gener¬ 
ally see Frauds, Statute of, $S 248- 
263. 

(4) “Part time.**—Cote v. Bacheld- 
er-Worcester Co., 160 A 101, 102, 86 
N.H. 444, 82 AL.R. 12391. 

(6) “Parts beyond sea^* a term 
said to be analogous to. the expres¬ 
sion “out of the state.**—Campbell 
V. Hankins, 11 Me. 108, 106. 

(6) ‘‘Private paxts** as relating to 
the organs of reproduction see the 
C.J.S. definition Private, also 60 C.J. 
p 371 note 89. 

42. U.S.—Quinlan v. Pew, Mass., 66 
F. Ill, 117, 6 C.C.A 488. 

46 C.J. p 1885 note 96. 

43. Escriche Diccionarlo. 

46 C.J. p 1885 note 97. 

44. Black L.D. 

45. Tex.—Commercial Standi^d Ins. 
Co. V. Shank, CivApp., 140 S.W.2d 
278, 277. 

46. Ind.—Swigert v. Miles, 130 NJQ. 
180, 131, 76 Ind.App. 86. 

47., Tex.— TJ. S. Fidelity & Guaranty 
Co. V. Baker, Clv.App., 65 •S.W.2d 
844, 346. 

48. Ind.—Swigert v. Miles, 180 ‘N.E. 
130, 18L 75 lnd.App. 86. 
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PARTIAL-PARTICIPATE 


In music. The word '‘partial^^ is a term employed 
in music and acoustics meaning a partial tone.^^ 

Phrases employing the words "partial”50 and 
^^partially’^si are set out in the note, and for other 
phrases as to which more recent adjudications have 
not been found see 46 C.J. p 1386 notes 12-33. 

PARTIALITY. Inclination to favor one party or 
one side of a question more than the other; an un¬ 
due bias of mind toward one party or side; iln- 
faimess.52 It does not of necessity imply willful¬ 
ness and positive wrongdoing.ss* 

^Tartiality’^ has been held to be synonymous 
with 'Tjias” see 10 C.J.S. p 354 note 71. 

PARTICEPS ORIMINIS. See Crimen 21 C.J.S. p 
1152 note 71 and Criminal Law § 85 et seq. Distin¬ 
guished from ^^in pari delicto^^ see 42 C.J.S. p 490 
note 27. 

PARTICEPS DOU. A party to a fraud.^^ 

PARTICION. In Spanish law, partition; division; 
distribution.55 

49. Webster Kew IntB. 

Xr.S.—See Durfee v. Bawo, C.C.N.T., 

118 F. 863, 866 . 

46 C.J. p 1386 note 34. 

50. Pbrases employinff ^^paxtial” 

(1) “Partial assignment” see the 
indexes to the titles Assignments 
and Assignments for Benefit of Cred¬ 
itors. 

(2) “Partial defense” see 26 C.XS. 
p 675 note 11. 

(3) “Partial dependency” and “par¬ 
tial dependent” as the terms are em¬ 
ployed in workmen's compensation 
statutes see the C.J.S. title Work¬ 
men's Compensation Acts §§ 134, 136, 
also 71 C.J. p 629 note 26-p 534 note 
96. 

(4) “Partial disability” and “par¬ 
tial incapacity” as the terms are em¬ 
ployed in workmen's compensation 
statutes see the C.J.S. title Work¬ 
men's Compensation Acts §§ 302, 303, 
also 71 C.J. p 823 note 16-p 828 note 
84. 

( 6 ) “Partial eviction” see Landlord 
and Tenant $ 446. 

( 6 ) “Partial insanity” discussed 
generally see Insane Persons § 2 b; 
as affecting criminal responsibility 
generally see Criminal Law § 60; and 
specifically, with reference to homi¬ 
cide, see Homicide § 4 e. 

(7) “Partial law” see 62 C,J.S. p 
1029 note 9. 

( 8 ) 'Tartlal legal age” distin¬ 
guished from “full age” see 2 C.J.B. 
p 1013 note 39. 

<9) “Partial liquidation,” as the 
term is employed in the Internal 


PARTICIPANT. Partaker; participator; sharer.®® 
^Tarticipant^^ has been distinguished from 'Tiy- 
stander^^ see 12 C.J.S. p 873 note 80, 

PARTICIPATE. The word ^‘participate^^ is derived 
from the Latin terms '^pars” and "capio.”®'^ It de¬ 
notes either active or passive sharetaking, and, hav¬ 
ing a double meaning, is patently ambiguous.®® It 
has been said that if the word is given its com¬ 
monly accepted meaning it indicates sharing in 
without the implication of physical contribution,®® 
and, on the other hand, that the word connotes to 
the average person the meaning and effect of "en¬ 
gage in” and other words of similar import and 
signification, rather than mere presence.®® One 
who takes part in a single action participates there- 
in,®i for the word "participate” applies equally to 
a single act or to many acts.®® 

The word "participate” has been variously defined 
as meaning to share;®® to have a share in common 
with®^ others;®® to take or have a part or share 


56. Webster New Int.D. 

46 ax p 1387 note 51. 

See Criminal Law § 80. 

57. Ark.—Martin v. Mutual Life Ins. 
Co. of New York, 71 S.W.2d 694, 
696, 189 Ark. 291—^Missouri State 
Life Ins. Co. v. Martin, 69 S.W.2d 
1081, 1083, 188 Ark. 907. 

Tex.—^Reardon v. State, 4 Tex.App. 
602, 611. 

58. U.S.—^Mutual Benefit Health & 
Accident Ass'n v. Bowman, C.aA. 
Neb., 99 F.2d 856, 859. 

W.Va.—Chappell v. Commercial Cas¬ 
ualty Ins. Co., 197 S.B. 723, 724, 
120 W.Vfiu 262. 

69. U.S.—First Nat. Bank v. Phcenix 

Mut Life Ins. Co., D.C.Tenn., 57 
F.2d 731, 734. 

60. Ark.—^Martin v. Mutual Life Ins. 
Co. of New York, 71 S.W.2d 694, 
696, 189 Ark. 291. 

N.Y.—^Lee v. Guardian Life Ins. Co. 
of America, 46 N.Y.S.2d 241, 246, 
187 Misc. 221. 

U.S.—Head v. New York Life 
Ins. Co., C.CJLOkl., 43 F.2d 517, 520. 

62. U.S.—^Head v. New York Life 
Ins. Co., supra. 

Tex.—Lawyers Lloyds of Texas v. 
Webb. Civ.App.. 160 S.W,2d 181, 
184. 

63. U.S.—^Bayersdorfer v. Massachu¬ 
setts Protective Ass'n, D.aOhio, 20 
F.Supp. 489, 492. 

Okl.—^McConnell v. Bay, 71 P.2d 976, 
978, 180 Okl. 590, 114 A.L.R. 465. 

64. U.S.—^Bayersdorfer v. Massachu¬ 
setts Protective Ass'n, D.C.Ohio, 20 
F.Supp. 489, 492. 

65. Mo.—^Meredith v. Business Men's 


Revenue Code, is defined in Internal 
Revenue § 138. 

(10) “Partial obstruction” distin¬ 
guished from “imprisonment” see 42 
C.XS. p 413 note 44. 

(11) “Partial pardon” see Pardons 
5 1. 

(12) “Partial person” is a person 
Inclined either in favor of or against. 
—Sam V. State, 21 Miss. 189, 193. 

(13) “Partial verdict” see Criminal 
Law § 1393. 

(14) “Partial war” see the C.XS. 
title War S 1, also 67 C.X p 337 note 
20 . 

(16) Additional phrases see the 
Pescriptive-Word Index. 

51. Phrase employing 'partially'’ 
“Partially disclosed principal” see 

Agency § 1. 

52. Standard D. 

Kan.—See Missouri, etc., R. Co. v. 
New Era Milling Co., 100 P. 273. 
276, 79 Kan. 435. 

53. Ind.—Western Union Tel, Co. v. 
Braxtan, 74 N.E. 986, 987, 166 Ind. 
105 —Western Union Tel. Co. v. Mc¬ 
Clelland, 78 N.B. 672, 673, 38 Ind. 
App. 578. 

54. W.Va-—Jones v. Evans, 16 S,B. 
2d 166, 168, 123 W.Va. 394—^McClin- 
tock v. Loisseau, 8 S.E. 612, 616, 
81 W.Va. 865, 2 L.R.A. 816. 

. “Dolus” as a Latin term meaning in 
the civil law guile, deceitfulness, 
malicious fraud, et.c., see 27’ C.J.S. 
p 1317 notes 16-18. 

55. Bscriche Diccion^lo, 

46 C.J. P 1387 note 49.' . 
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to r6ceiv6 or Lave a part or share ofj®^ to PARTIOIPATION. It has been said that the xnean- 

have or enjoy a part or share in common with oth- ing of the word “participation” has not varied ap- 

ers;®® to experience in common with others;®® to preciably in more than thirty years.^® The term 

partake;*^® to partake of;*^^ to, take part;^^ to has been defined as meaning the action, state, or 
take part in;73 to take a part in.'^^ fact of partaking, having or forming part of ;'^® the 

^Tartioipate” has been compared with, or distin- or state*^® of sharing in common with others, 

guished from, “deUver'^ see 26 C.J.S. p 696 note the fact or condition of sharing in common with 

13.1, and “participate” and “engage” have been used others, or with each other a taking part, associ- 

synonymously and also have been distingaished see ation, or sharing with others in some action, or mat- 

30 C J.S. p 247 notes 65, 69. ter;®® the act or state of receiving or having a part 

The word “participate^’ has freqnently been con- of something;®! a receiving or having part of some- 

stmed as nsed in policies of insurance limiting the thing;®® a taking part, as m some action or at- 

insnrer’s liability where the insured is killed while tempt;®® a partaking;®'^ distribution or division 

participating in aeronautics, as discussed in Insur- into shares.®® It has been said that while the 

ance § 938 d (2). phrasing of the definitions above given differs 


JLcc. Assocs., 262 S.W. 976, 978. 213 
Mo.App. 688. 

Okl.—McConnell v. Ray, 71 P.2d 975, 
978, 180 Okl. 590. 114 A.L.R, 466. 
se. TJ.S.—^Mutual Benefit Health & 
Accident Ass'n v. Bowman, C.C.A. 
Neb., 99 F.2d 866. 869—Prlnsen v. 
Travelers’ Protective Ass’n of 
America, aG,A.Utah. 66 F.2d 841, 
842-^Head v. New York Life Ins. 
Co., C.C.A.Okl., 43 F.2d 617, 520. 
W.Va.—Chappell v. Commercial Cas¬ 
ualty Ins. Co., 197 SJBS. 723, 724. 
120 W.Va. 262. 

87- XT.S.—Head v. New York Life 
Ins. Co., C.CJLOkL, 43 F.2d 617, 
620. 

Ark.—^Missouri State Life Jns. Co, v. 
Martin, 69 S.W.2d 1081, 1083, 188 
Ark. 907. 

— ^Bew V. Travelers’ Ins. Co., 112 
jL 859, 860, 95 N.J.Law 533, 14 
A.L.R. 983. 

Wash.—Moody v. Clarke County 
Bank” of Washougal, 42 P.2d 803, 
804, 181 Wash. 268. - 

68. U.S.—^Head v. New York Life 
Ins. Co., C-OA-OkL, 43 (F.2d 617. 
520. 

Wash.—Moody v. Clarke County 
Bank of Washougal, 42 P.2d 803, 
804, 181 Wash. 263. - 
46 cJ*. p 1887 note 55. 

Similarly defined 

(1) To share in common with 
others.—^Reardon v. State, 4 Tex.App» 
602, 611. 

(2) To take part or have a share 
in common with others in something. 
—Public Utilities Commission v. 
Congdon, 18 A.2d .812, 316, 137 Me. 
216. 

69. UU3.—Head v. New York Life 
Ins.. Co., C.C.A.Okl.r 43 F.2d 617, 
620. 

Ark.—Missouri State Life Ins. Co. v. 

MarUn, 69 S.W,2d 1081, 1083. 188 
- .Ark. 907. - 

— ^Bew V. Travelers’ Ins. Co., 112 
A. 859. 860, 96 N.J.Law .533, .14 A. 
,L.R. 983. . . 

Wash.-^Moody^ v. Clarke County 


Bank of Washougal, 42 P.2d 808, 
804, 181 Wash. 263. 

TO. U.S.—Head v. New York Life 
Ins. Co„ C.C.A.Okl., 43 P.2d 617, 
520—Bayersdorfer v. Massachu¬ 
setts Protective Ass'n, D.C.Ohlo, 20 
F.Supp. 489. 492. 

Ark.—Missouri State Life Ins. Co. v. 
Martin, 69 S.W.2d 1081. 1083, 188 
Ark. 907. 

Okl.—^McConnell v. Ray, 71 P.2d 976, 
978. 180 Okl. 690. 114 A.L.R. 465. 

Wash.—^Moody v. Clarke County 
Bank of Washougal, 42 P.2d 803, 
804. 181 Wash. 268. 

46 C.J. p 1387 note 66. 

7L U.S.—Head v. New York Life 
Ins. Co., CC.A.Okl., 43 P.2d 617, 
6^20. 

Ark.—^Missouri State Life Ins. Co. v. 
Martin, 69 S.W.2d 1081, 1083, 188 
Ark. 907. 

N.X—^Bew V. Travelers’ Ins. Co., 112 
A. 869, 860, 95 N.XLaw 633, 14 
A.L.R. 983. 

Wash.—^Moody v. Clarke County 
Bank of Washougal, 42 .P.2d 803» 
804, 181 Wash. 263. 

72-'. US.—Bayersdorfer v. Massachu¬ 
setts Protective Ass’n, D.C.Ohio, 20 
F.Supp. 489, 492, 

Fla.—:State v. Dade County, 198 So. 
102, 108, 144 iPla. 448. 

Okl.—McConnell v. .Ray, 71 P.2d 976, 
978, 180 Okl. 690, 114 A.L.R. 465. 

Tea?.—Lawyers .Lloyds of. Texas v. 
Webb, Civ.App., 150 S.W.2d 181. 
184; . • . c 

46 C.J. p 1387. note 60. 

78. US.—Goldsmith v. New York 

' Life Ins. Co.,- aC.AMo., 89 F.2d 
273, 276—National Exchange Bank 
& Trust Co. of Steubenville v. 
New York Life Ins. Co., D.C.Pa., 19 
F.Supp. 790, 791. 

Ark.—^Martin v. Mutual Life Ins, Co. 

• of New York, 71 S.W.M 694, 696, 
189 Ark. 291—Missouri State Life 
Ins. Co. V. Ma^n,.69 S,W.2a 1081, 
1088, 188 ‘Ark. 907. 

N.Y.—Lee v« Gtiardian Ijife Ins. Co. 


of America, 4$ N.Y.S.2d 241, 246, 

187 Misc. 221. 

74. US.—^Head v. New York Life 
Ins. Co., UOA. Okl., 48 F.2d 517, 
520. 

Ark.—^Missouri State Life Ins. Co. v. 
Martin. 69 S.W.2d 1081, 1083, 188 
Ark. 907. 

Wash.—^Moody v. Clarke County 
Bank of Washougal, 42 P.2d 803, 
804, 181 Wash. 268. 

46 C.J. p 1387 note 61. 

75. US.—^Massachusetts Protective 
Ass’n V. Bayersdorfer, C.C.A.Ohlo, 
105 F.2d 695, 696. 

76. US.—Massachusetts Protective 
Ass’n V. Bayersdorfer, supra. 

77.. .Xjr.S.:—^Massachusetts Protective 
Ass’n V. Bayersdorfer, supra. 

7a Ark.—Missouri State Life Ins. 
Co. V, Martin, 69 S.W.2d i081. 1082, 

188 Ark. 907. 

Similarly defined 

Act or state of participating or 
sharing in common with others.— 
'Massachusetts Protective Ass’n v. 
Bayersdorfer, C.C.A.Ohlo, 106 F.2d 
596, 696. 

78. US.—^Ma^ssaehusetts Protective 
Ass’n V. Bayersdorfer, eUpra. 

^0. US.—Massachusetts Protective 
Ass’n V. Bayersdorfer, supra. 

81. Ark.—^Missouri State Life Ins. 
Co. V. Martin, 69 S.W.2dT081, 1082, 
:188 Ark. 907. 

sa . U^-r-Massachusetts . protecfive 
Ass'n V. Ba.yersdorfer,, C.C.A.OhIo,’ 
. 105.F.?d 696, 696. 

8a U.S.—Massachusetts Protective 
Ass'n V. 'Bayersdorfer, supra. 

84. US.—;Massachusetts. I^rotective 
Ass’n V. Bayersdorfer, supra.. 

85. Ark.—Missouri State Life Ins. 

Co. V. Martin, 69 S.W.2d 1081, 1082, 
188 ArK:907v • * ^ 
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PARTIGIPATION-^PABTIDO CONTRACT 


slightly, the concept expressed in all is the sanie.8® 

Participation in a violation of the law may be 
accomplished by omission as well as by an act of 
commission.87 However, participation in the mov¬ 
ing or transjwrtation of a thing requires action, ef¬ 
fort, or directioru^S 

The term ^‘participation” is also employed to de¬ 
note a form of investment by a trustee, as dis¬ 
cussed in the C.J.S. title Trusts § 329. 

PAETICIPES. As the flbrst word of a maxim as to 
which there have been no recent applications see 
46 C. J. p 1387 note 64. 

PAETIOniiAE. As a noun, and as used in its or¬ 
dinary sense,* ^ the word “particular” is defined as 
meaning a separate or distinct member of a class, 
or part of a whole; an individual fact, point, cir¬ 
cumstance, detail, or item, which may be considered 
separately;*® a minute detail of thmgs singly enu- 
merated.*^ In the plural, the details of a claim, or 
the separate items of an account.** “Particulars^^ 
has been held to be synonymous with “details” see 
26 C.J.S. p 1248 note 94. 

As an adjective, the word “particular*^ is defined 
as meaning single; individual;** separate;*^ sole;** 
specific;** specifjring or comprising a part; consti¬ 
tuting a single or separate one, class, or group; dis¬ 
tinct from others or the rest;®^ relating to a part 
or portion of anything;** of or pertaining to a sin¬ 


gle person, class, or thing; belonging to one only; 
not general; not common; hence personal, peculiar, 
singular.** The word is also defined as meaning 
comprising a part only; partial in extent; not uni¬ 
versal; opposed to general but it has been said 
that this is an obsolete meaning of the term.* 

As a legal term the word “particular** is defined 
as meaning separate or separable; being apart from 
others; special; limited; specific.* When the de¬ 
tails of a claim are stated in an orderly form, for 
the information of a defendant, the statement is 
called a “bill of particulars.**^ 

“Particular** has been held to be synonymous with 
“detailed” see 26 C.J.S. p 1249 note 4^ “individual*^ 
see 42 C.J.S. p 1366 note 61.1, “personal,” “premse,*^ 
“private,” “special,” and “specific.”* 

Phrases ^ploying the word are set out in the 
note,* and for other phrases as to which more re¬ 
cent adjudications have not been found see 46 
p 1387 notes 69-83. 

PABTIOTTLAEITY. In a pleading, affidavit, or the 
like, the detailed statement of particulars.*^ 

PABTICTTliABLY. Distinctly; expSce^ly; in a 
particular manner; with a specific reference or in¬ 
terest.* ’ 

PAETIDA. In Spanish, part; a part.* 

PAETIDO CONTRACT. See Animals § 16. 


86. U.S.—^Massachusetts Protective 
Ass’n V. Bayersdorfer, C.C,A.Ohio, 
105 F.2d 595. 596. 

87. Okl.—^McConnell v. Kay, 71 P.2d 
975, 978, 180 Okl. 690, 114 A.L 1 .R. 
465. 

88. XT.S.—^Prinsen v. Travelers’ Pro¬ 
tective Ass’n of America^ C.C,A. 
Utah, 66 P.2d 841, 842. 

89. Vt.—Town of Brattleboro v. 
Carpenter, 168 A. 78, 77, 104 Vt. 
168. 

90. Vt.—^Town of Brattleboro v. 
Carpenter, supra. 

91. 2V.T.—Curtis v. Corbitt, 25 How. 
Pr. 68, 62. 

46 C.J. p 1387 note 84. 

92. Black L.D. 

93. Idaho.—State v. Patterson, 88 P. 
2d 493, 497, 60 Idaho 67. 

Tex.—General Motors Acceptance 
Corporation v. Hunsaker, Civ.App., 
60 S.W.2d 867, 368. 

46 C.J. p 1887 note 66. 

94. Idaho.—State v. Patterson, 88 
P.2d 493, 497, 60 I^o 67. 

Tex.—General Motors Acceptance 
Corporation v. Hunsaker, ClvAjDp., 
50 S.W.2d 867, 868. 

9& Id^o.^^^tate V. Patterson, TS P. 

2d 493, 497, 60 Idaho W. 

46 C.J. p 1887 note 65. 
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96- Idaho.—State v. Patterson, su¬ 
pra. : ' 

46 C.J. P 1387 note 65. 

97. Tex.—General Motors Accept¬ 
ance Corporation v. Hunsaker, Civ. 
App,, 60 S.W.2d 867, 368. 

98. Idaho.—State v. Patterson, 88 P, 
2d 493, 497, 60 Idaho 67. 

99. Tenn.—Henley v.. State, 41 S.W. 
1104, 1108, 98 Tenn. 666. 

46 C.J. p 1387 note 66. 

1. Idaho.—State v. Patterson, 88 P. 
2d 493, 497, 66 Idaho 67. 

2. Idaho.—State v. Patterson, supra. 

3. Tex.—General Motors Acceptance 
Corporation v. Hunsaker, Civ.App., 
60 S.W.2d 867, 868. 

4. Black Li.D. 

“Bill of particulars” in criminal pro¬ 
ceedings see the indexes to the ti¬ 
tles Criminal LaW. and Indictments 
and Informations, and the indexes 
to-other titles dealing spe¬ 

cific crimes;. in civil proceedi^s 
generally see the C.J.S. title Plead¬ 
ings 5§' 376^06, also 49 C.J. P 622 
hpte 16-^ „ 660 note 81.. See also 
the index .to .,.the title Federal 
Courts. •' 

5. Me.—^Rbtierts V. Portland Water 
Diet., 126 A, 162, 163^ 124 MS. 68. , 

6^' 'iPhrases 

(1) ’’Particular average” as a term 
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employed in marine insurance see In¬ 
surance 6 948. 

(2) ’Particular estate” see Fstates 
5 76. 

(3) ’Particular lien” defined I see 
Liens 6 1 & 

(4) ’Particular malice” see 64 C.J. 

S. p 917 note 67 (12). • ‘ 

(6) ’Particular recital;” a recital 
which states some fact definitely.— 
Kellogg V. Dennis, 77 N.T.S. 172, 176, 
88 Misc. 82—46 C.J. p 1387 note 66. 

(6) ’Particular services;” peculiar 
services; lipaited services; not ordi¬ 
nary or general services of an in¬ 
dividual.—State V. Henley, 41 S.W. 
362, 366, 98 Tenn. 666, 89 L.K.A. 126 
—46 C.J. p 1387 note 67. 

(7) ’Particular strike;” a! strike 

either by an individual workman or 
by . a particular , body of workmen 
working for a particular' master.— 
The. Toronto, D.-ON.T., 168 F. 886,. 
398._ .. 

7. Black L.D. 

8. ^T.T.-r-Sweet vl Marsh, 117 N.T.S. 
980, 934, 188 App.Dlv. 816. 

9. Black LJ>. 

"Kas partidaii” _ .. 

In Spanish law, the name of a 
code Of laws,'more fully described as 
”Las Siete Partidas.”—Black LJ). 
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PARTIES 

This Title includes persons in whose names civil actions in general may or must be brought or de¬ 
fended; joinder of plaintiffs and defendants; designation of parties in the proceedings; effect of non¬ 
joinder, misjoinder, misnomer, or other defects as to parties, and objections therefor, taken by demur¬ 
rer, motion, or otherwise; representation of numerous or absent parties, and amendments as to parties, 
and other changes in parties, by intervention, adding new parties, substitution, etc. 

Matters not in this treated elsewhere in this worl^ see DescxiptiTe-Word Index 


L IN aSNEEAI^ §§ 1-2 


'Analysis 


n. TLAtNTTFPS, §§ S-29 

A. Persons Who May or Must 5ue, §§ 3-16 

B. Joinder of Plaintiffs, §§ 17-29 

in. DEPENDANTS, §§ 30^50 

A. Persons Who May or Must Be Sued, §§ 30-32 

B. Joinder, §§ 33-50 

IV. NEW PAETIES AND CBEANdE OP PABTCBS, §§ 51-93 

A. In General, §§ 51-52 

B. Intervention, §§ 53^71 

C Bringing in New Parties, §§ 72-84 

D. SXTBSTITUTION OP PARTIES, §§ 85-89 

E. Striking Out Parties, §§ 90-93 


V. NAMES AND DESCRIPTION OP PARTIES, §§ 94r-103 

VL DEPEOTS AND OBJECTIONS, §§ l(Mr-159 

A, In General, §§ 104-106 

B. Particular Objections, §§ 107-153 
. C. Amendment of Defects, §§ 154-159. 


I. 


Suh-Analysis 


IN OENERAIi—p 886 

§ 1. Definitions and classes—p 886 
2. What law governs—^p 895 


n. PLAINTIPPS—p 895 

A. Persons Who May or Must Sue —p 895 

§ 3. Who may be a party plaintiff in general—p 895 

4. -Necessity of legal ^tity or existence—^p 896 

5. -Necessity of legal capacity—p 897 

6. -Necessity of remedial interest—p898 

7. Nominal and use-plaintiffs—^p 902 

8. Right to sue in name of another—p 908 

S^^also desctiptive word index in the back of this Volume 
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II PLAINTIFFS—Contimied 

A. PERSONS Who May or Must Sue—C ontinued 

§ 9. -Control of action—p 909 

10. Real party in interest—p 909 

11. Trustee of an express trust; person in whose name contract is made—p 914 

12. Persons expressly authorized to sue—^p 917 

13. Parties by class representation—^p 918 

14. -Joinder of parties to maintain representative action—p 928 

15. -Right of persons represented to intervene or be made parties—928 

16. -Control of action—p 930 

B. Joinder of Plaintiffs— p 931 

§ 17. Persons who may join—^p931 

18. -At common law in general—p 933 

19. -Actions on contract—p 933 

20. -Actions for tort—p 934 

21. -Under the codes—p 934 

22. Persons who must join in general—p 939 

23. -At common law—p 941 

24. -Actions on contract—p 942 

25. -Actions for tort—p 943 

26. Persons who must join under the codes—p 943 

27. -Actions on contract—p 944 

28. -Actions for tort—p 945 

29. Effect of refusal to join of person jointly interested—p 946 

m. DEFENDANTS-p 946 

A, Persons Who May or Must be Sued— p 946 

. § 30. In general—p 946 

31. Suing one or more on behalf of all interested—p 947 

32. Trustees—^p 948 

B. Joinder— p 948 

§ 33. Who may be joined in general—p 948 

34. -At common law—^p 949 

35. -- Actions on contract—p 949 

36. -Actions for tort—p 949 

37. Who may be j oined under codes and practice acts—p 951 

38. -Actions on contracts—p 956 

39. -Actions for tort—p 957 - 

40. -Rules in Louisiana and Texas—^p 961 

41. Who must be joined in general—p 964 

42. —— At common law—p 965 

43. -Actions on contract—p 965 

44. -Actions for tort—p 966 

45. Who must be joined under codes and practice acts—^p 967 

46. -Actions on contracts—^p 969 

47. -Actions for tort—p 969 

48. -Excuses for nonjoinder—p 970 

49. -Rules in Louisiana and Texas—^p 970 

50. ' Making defendant party incapable or refusing to join as plaintiff-^ 972 

See also descriptive word index in the back of this Volume 

883 



PARTIES 67,O.J,S. 

IV. NEW PARTIES AMD CHANGE or PARTIES-^ 973 
A- In General—p 973 

§ SI. Change of parties generally—^p973 
52. Change of position as plaintiff or defendasat—;p 973 * 

' B. iNTERTONTION—p 974 

§ 53. In general—^p974 
54. Right or privilege to intervene—p 977 

“55. -Proceedings in which intervention authorized-^ 979 

' ‘' 56. -Persons who may intervene in general—980 

57. -Interest—^p 981 

58. -Relation of mterveneris claim or contention to original action or parties 

-p 987 

59. -Particular individuals—p 989 . 

60. -Purpose and grounds^p 993 

61. -Absolute or qualified right; discretion of court—p 994 

62. -Waiver or loss of right to intervene—p 997 

63. Time for intervention—p 997 

64. Procedure —^ 1001 

65. -Mode or method—p 1001 ^ 

66. -Leave of court—p 1002 . 

67. -Application, petition, or complaint, and proceedings thereon—p 1002 

68. Dismissal or withdrawal of intervention—^p 1007 

69. Operation and effect of intervention—p 1008 . 

70. -Rights and liabilities of intervener in general—^p 1010 

:.71. —^ Proceedings, in cause after intervention-^p I0l3 

C Bringing in New Parties— p 1019 
§ 72. In general—p 1019 

73. Nature of action or proceeding—p 1023 

74. Persons who may or must be brought in—p 1023 . 

75. Time for bringing in new parties—p 1043 

76. Consent of parties—^ 1046 

77. Procedure for bringing in new parties in general—p 1046 

78. By amended or supplemental pleading—p 1048 

79. Power and discretion of court—p 1049 . .c- 

80. Application or motion, aiid proceedings thereon—p 1053 

81. Operation and effect—1062 

82. By cross complaint, counterclaim, or third-party complaint or petition—p 1069 

83. By notice or vouching—p 1073 . - - 

84. By cahing in warranty—^p 1074 

D. Substitution of Parties— p 1075 

§ 85. Right to substitute—p 1075 

86. Time for substitution—p 1081: 

87. Application for substitution and'proceedings thereon—p 1082 

88. -Order—p 1084 . . .. 

89. Subseqttent proceedings—^p 1085 ... 

E. Striking Out Parties— p 1086 

§ 90. In general—p 1086 

91. Consplete change of parties—p 1089 . 

92. Procedurerr-p 1090 

93. Effect of striking out parties and proceedings in cause; thereafter—^ 1091 

also desqriptiye word indea: in tbe back of tUs Yolume 
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V. NAMES AND DESCRIPTION OP PARTIES—p 1092 
§ 94. In general—1092 

95* Middle names and initial®—1093 
96. Assumed name—^p 1093, 

’ » 97. Parly known by two names; name by which commonly known—p 1094 

98. Unknown parties and use of fictitious names—^p 1094 

99. Misnomer—^p 1095 

100. Capacity in w»hich person is party; descriptio personae—p 1096 

101. Nominal and use-plaintiffs^p 1097 

102. Actions by next friend or by attorney—p 1098 

103. Parties by class representation—p 1098 

VI. DEFECTS AND OBJECTION&-p 1098 

A. In Genera]>-p 1098 . . 

§104. Defects generally—^p 1098 
105, Demurrer—^p 1103 . 

106i Plea or answer—^p 1105 

B. Particular Objections—^ p 1106 , 

§ 107. Want of capacity or authority to sue—1106 

108. -Nature and character of objection, and mode of raising—^p 1106 

109. -Time of obj ection arid waiver—p .1111 

110. -r Evidence of capacity or incapacity—^p in4. 

‘ ■ 111, Questions of law and fact—pi 114 

112. ftaintiff not real party in interest—p 1114 

113 ,. ,-Nature and character of objection, md mode of raising—p 1114 

114 . -Time of objection and waiver—p lii7 . 

115. -Evidence—^plll7- • 

1 15. -Questions of. law and fact —^ 1118 

117. -Curing failure to name real party in interest as plaintiff—p 1118 

,, ... .. -118. Nonjoinder of parties plaintiff—p 1118 .. ; * 

. 119.. r- 1 — Nature and character of objection, and mode of raising —^ 1118 
•120. —Time of objection and w^V(jr—p 1123 

’ ■ ’ * ‘ '121'./^7^,.Evidenc^p 11^^^^ 

\122, ^-. Questions of law and fact—p 1125 

: -iZS. ' *—^Curing defect of parties.pl^tiff—p 1125 • 

124. Nonjoinder of parties defendant—p 1126 ' 

.125. -r---. Nature and character of objection, and mode of raising—p 1126 
,126. —Time of objectioniand waiver-^ 1131 ’ / 

1^.; — Evidenc^p 1133. ^ 

- ’ 128. -Persons entitled or required to object—^p 1134 ' ' 

' ' ' ' 129. Curing ,nonjoinder—p 1134 

130. Nonjoinder bf parties who should be before the court either as plaintiffs or 

' as defendants—^p 1134 • ' 

131. . Misjoinder of parties plaintiff—^ 1135 ^ 

132. Nature and character of objection, and mode of raising—p 1135 

133. —— Time of objection and waiver—p 113^ 

134. —^— Persons entitled to object—^pll40 

135. .-Evidence p—1140 ^ 

135, -: Curing misjoinder—^p 1141 

137. Misjoinder of parties defendant—p 1141 
-.; j138. — Nature and character of objection.and mode of raising—p 114r 

. . ., . 139. I—u- Time of objection and waiver—p i 144. 

See also descriptive word index in the back of this Volume 
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VL DETECTS AND OBJECTIONS— Contimied 
B. Particular Objections —Continued 

§140. -Persons entitled to object—^pll46 

141, _Curing misjoinder of defendants by subsequent proceedings—p 1147 

142, Improper intervention, addition, or substitution of parties—p 1147 

143 , -Who may object—^p 1148 

144 , -Mode of raising objection—^p 1148 

145 , -Time of objection and waiver—p 1148 

145 , -Curing objection—^p 1149 

147. Misnomer or misdescription of parties—^p 1149 ^ ^ 

148. -Nature and character of objection, and mode of raising—p 115(> 

149 . -Time of objection and waiver—^p 1151 ^ 

150. -Persons entitled to object—pllS2 

151. -Evidence—^p 1153 

I52t -Curing misnomer or misdescription—^p 1153 

153. Miscellaneous defects and grounds of objection—p 1153 


C. Amendment of Defects —p 1154 
§ 154. In general—p 1154 
155. Particular amendments—p 1156 
155 . -Misnomer or misdescription—^p 1156 

157. -Nominal and use-plaintiffs—^p 1162 

158. -Changing character or capacity in which party sues or is sued—p 1164 

159. -Joint or several character of liability—p 1166 

See also descriptive word index in the back of this Volume 


L IN aENERAL 


§ 1. Definitions and Classes 

a. Party; parties; parties litigant; 

quasi parties 

b. Party to action or cause 

c. Party to proceeding 

d. Party in interest; substantial parties 

e. Stranger to action or proceeding 

f. Proper, necessary, or indispensable 

parties 

g. Nominal or formal parties 

h. Prevailing party 

i. Plaintiff; petitioner 

j. Defendant; respondent 

a. Party; Parties; Parties Litigant; Quasi 
Parties 

The word "party,” with reference to Judicial pro- 

1. U.S.—Corpus Juris guoted iu Tex- 
0-Kan Flour Mills v. U. S., D.a 
Tex., 49 F.Supp. 616, 528. 

N.M.—Corpus Juris guoted in State 
ex rel. Lebeck v. Chavez, 113 P.2d 
179. 186. 46 N.M. 161. 

47 CJ". P 14 note 18. 

Parties in federal practice see Fed¬ 
eral Courts S 128. 


ceedlngs, Is generally used as meaning one of two op* 
posing litigants, the plaintiff or the defendant; but In a 
larger , legal sense, the term "parties” means all persona 
who have a right to control the proceedings, to make 
defense, to adduce and cross-examine witnesses, and to 
appeal from the decision, If an appeal lies. The term 
"parties litigant” means the antagonistic sides of a con¬ 
troversy. 

The words "party” and "parties,” when used with 
reference to suits or actions, are technical words of 
precise meaning^ unless it is apparent that they are 
used, in a more popular sense and the words as 
employed in various statutes need not always be 
given the same interpretation.® 

With reference to judicial proceedings, the word 
"party” is generally used as meaning one of two op-^ 
posing, litigants,^ he or they by or against whom a 

ty Super. Ct, 77 P. 1109, 144 Cal> 
601,- 103 Am.S.H. 102. 

47 C.J. p 14 note 16. 

4. U.S.—Corpus Juris guotcd in Tex- 
OKan Flour Mills v. U. S., D.C. 
Tex., 49 F.Supp. 616, 623.. 

N.H.—Hollis V. Davis, 66 N.H. 74. 84. 
N.M.—Corpus Juris guoted In State 


2. Xr.S. —Corpus Juris guoted lu 
Tex-O-Kan Flour MUls v. U. S., D. 
C.Tex„ 49 F.Supp. 616, 623. . 

H.M.—Corpus Juris guoted in State 
ex reL Lebeck v. Chavez, 118 P.2d 
179, 186, 46 N.M. 161. 

47 C.J. p 14 note 14. 

3. Cal.—Elliott V. San Diego Coun- 
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suit is brought,® whether at law or in equity;® the 
plaintiff or defendant,*^ whether natural or legal 
persons.® 

In a larger legal sense the term "party*’ or "par¬ 
ties** has been defined as any or all persons who 
have a right to control Ihe proceedings, to make 
defense, to adduce and cross-examine witnesses, and 
to appeal from the decision, if an appeal lies,® and 
this definition is especially applicable to persons on 
whom a judgment is conclusive under the rules of 
res adjudicata, as discussed in Judgments § 768. A 
"party** has also been defined as "ordinarily one 
who claims ah interest in the subject of an action 
or proceeding instituted to afford some relief to 
the one who sets the law in motion against another 
person or persons ;**i® one who appears as an ac¬ 
tor in a litigation or proceeding and claims or as¬ 
serts an interest in the subject matter thereof.^^ 

Designation in record. In its primary legal sense, 
and as used in some of the codes, the term "party** 
means an interested litigant or person whose name 
is designated on the record as plaintiff or defend¬ 
ant^® or in some other equivalent capacity.^® It re¬ 
fers only to those who are parties named in the 
j*ecord,l^ and one who is not so named is not a 
5 )arty, although he may be interested.^® 


§ 1 

Parties litigant A term which has been con¬ 
strued to mean the antagonistic sides of a contro- 
versy.i® In the singular, a "party litigant,** has 
been defined as a party engaged in a pending suit^^ 

Quasi parties. Those who are already represent¬ 
ed in the suit, or who come within the compass of 
the proceedings pendente lite.^® 

'Witness^^ distinguished. The terms "witness** 
and "party** are not synon 3 rmous and may not be 
used interchangeably,!® since a party may be mqde 
a witness upon the trial in behalf of either party, 
but a witness, in common parlance, is not necessa¬ 
rily a party.®® 

b. Party to Action or Cause 

(1) In general 

(2) Designation in record 

(1) In General 

The term “party to the action'^ or "party to the 
cause” Is used to designate the person who Is seeking to 
establish a right and the person on whom it is sought to 
Impose a corresponding duty or obligation. 

The terms "party [or parties] to the action** and 
"party [or parties] to the cause** are used to des¬ 
ignate the person or persons who are seeking to 
establish a right and the person or persons on whom 


ex rel. Lebeck v. Chave 2 , 113 P.2d 
179. 186, 45 N.M. 161. 

•Or.—Corpus Otirls guoted in In re 
Young, 174 P.2d 189, 190, 180 Or. 
187. 

rS. N.M.—Corpus Juris guoted iu 
State ex rel. Lebeck v. Ghavez, 113 
P.2d 179, 185, 46 N.M. 161. 

•Or.—Corpus Juris guoted in In re 
Young, 174 P.2d 189, 190, 180 Or. 
187.. 

47 C.J. p 14 note 3. 

«:6, N.M.—Corpus Juris guoted iu 
State ex rel. Lebeck v. Cbavez, 113 
P.2d 179, 185, 45 N.M. 161. 

•Or.—Corpus Juris guoted iu In re 
Young, 174 P.2d 189, 190, 180 Or. 
187. 

47 C.J. p 14 note 4. 

"Ti Or.—Corpus Juris guoted iu In 
re Young, 174 P.2d 189, 190, 180 Or. 
187. 

47 C.J. p 14 note 6, 

•^‘Defendant” defined see infra subdi¬ 
vision j of this section, 

'•Plaintiff” defined see infra subdivi¬ 
sion 1 of this section. 

.a. Or.—Corpus Juris guoted iu In 
re Young, 174 P.2d 189, 190, 180 
Or. 187. 

•47 C.J. p 14 note 6. 

?«. m.—Webb V. Willett Co., 33 N.B. 

2d 636, 640, 809 Ill.App. 604. 

‘Iowa.—Gibbons v. Belt, 33 N.W.2d 
374, 876, 289 Iowa 961—^Bagley v. 
District Court in and for Cerro 


Gordo County, 254 N.W. 26. 28. 218 
Iowa 34. 

Miss.—Canton v. Ross, 128 So. 560, 
562, 157 Miss. 788. 

Ohio.—In re Butler’s Estate, 28 N.B. 

2d 196, 198, 137 Ohio St 116. 

47 C.J. p 14 notes 9, 10. 

10. N.Y.—^Hughes v. Jones, 22 N. 

B. 446, 116 N.Y. 67, 73, 15 Am.S.R. 
386, 6 L.RA. 637. 

11. Minn.—State v. Rock Island Mo¬ 
tor Transit Co., 296 N.W. 619, 523, 
209 Minn. 105. 

12. U.S.-M^orpus Juris guoted iu 
Tex-O-Kan Flour Mills v. XJ. S., D. 

C. Tex., 49 F.Supp. 516, 628. 

N.Y.—^People v. Mutual Gas Light 
Co., 14 Hun 157, affirmed 74 N.Y. 
434. 

Wash,—Junkin v. Anderson, 120 P. 
2d 548, 554, 12 Wash.2d 58, opinion 
supplemented 123 P.2d 759, 12 

Wash.2d 68. 

47 C.J. p 14 note 17. 

Names and descriptions of parties 
see infra §§ 94-103. 

13. Wash.—Junkin v. Anderson, su¬ 
pra. 

14. U.S.—Corpus Juris guoted iu 
Tex-O-Kan Flour M:ills v. U. S., D. 
C.Tex., 49 F.Supp. 616, 623. 

Mass.—^Amero v. Board of Appeal of 
City of Gloucester, 186 N.B. 61, 68, 
283 Mass. 46. 

47 C-J. P 14 note 18. 
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16. tJ.S.—Corpus Juris guoted iu 
Tex-O-Kan Flour Mills v. U. S., D. 
C.Tex,, 49 F.Supp. 616, 623. 

Me.--Walker v. Hill, 21 Me. 481. 

Miss.—Corpus Juris dted in Canton 
V. Ross, 128 So. 560, 662, 167 Miss. 
788. 

N.Y.—^People v. Mutual Gas Light 
Co., 14 Hun 167, affirmed 74 N.Y. 
434. 

16. Cal.—Corpus Juris guoted iu In 
re Kent’s Estate, 67 P.2d 901, 906, 
6 Cal.2d 154. 

Ky.—Cumberland Telephone & Tele¬ 
graph Co. V. Ware, 74 S.W. 289, 292, 
115 Ky. 681. 

Mont—^Mullery v. Great Northern 
Ry. Co., 148 P. 323, 326, 60 Mont 
408. 

Wash.—Corpus Juris cited iu Na¬ 
tional Bank of Washington, Coff- 
man-Dobson Branch v. McCrillis, 
130 P.2d 901, 907, 15 Wash.2d 345. 

47 C.J. p 246 note 1. 

17. Ga.—^Fidelity Inv. Co. v. Ander¬ 
son, 17 S.B.2d 84, 86, 66 GsuApp. 67. 

18. U.S.—^Atlantic Refining Co. v. 
Port Lobos Petroleum Corp., D.C. 
Del., 280 F. 934, 939. 

19. Iowa.—^Bagley v. District Court 
in and for Cerro Gordo County, 
254 N.W. 26, 28, 318 Iowa 84. 

20. Iowa.—^Bagley v. District Court 
in and for Cerro Gordo County^ su¬ 
pra. 
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it is sought to impose a corresponding duty or lia- ' 
bility;^^ those actually interested, as determined 
from the facts of the case ,22 in the subject matter 
of the litigation, as appears on the record ;22 and 
who, as discussed supra subdivision a of this sec¬ 
tion, have the right to control the proceedings, make 
a defense, or appeal from the judgment. These two 
parties are generally called the "principal parties” 
to the action^^ although, there are often other par¬ 
ties to the action, such as warrantors, third persons 
intervening, and parties opposing.^® One who ap¬ 
pears as an actor in a litigation or proceeding and 
claims or asserts an interest in the subject matter 
is a party thereto, although he files no written 
pleading.26 

(2) Designation in Record 

, The term ‘'party to the action” or “party to the 
cause” generally means an Interested litigant whose name 
Is designated on the record as a plaintiff or defendant. 

In its primary legal sense, and as used in some 
of the codes, the term "party to the action” or 
"party to the cause” means an interested litigant 
or person whose name is designated on the record 
as plaintiff or defendant,27 and whether a person 
is a party to an action must be ascertained exclu¬ 
sively by an inspection of the record,22 since it can 
appear in no other way .22 The mere acquisition 
of a record of plaintiffs title or claim, even though 
coupled with a direct interest in the result of an 
action and the employment of counsel, is insufficient 
to make one a party to the action.5<^ The term has 
been held to include a mere nominal party, with 

SI. Idaho.—^Idaho Irr. Co. v; Dill, 

139 P. 714, 716, 26 Idaho 711. 

47 aJ. P 16 note 26. 

22. Ill,—^People ex rel. Moloney v. 

General Electric Ry. Co., 60 N.E. 

168, 172 Ill. 129—Cody Trust Co. 

V. Hotel Clayton Co., 12 N.E.2d 
32, 293 I11.APP. 1. 

23. HI.—Cody Trust Co. v. Hotel 
Clayton Co„ supra. 

Miss.—Canton v. Ross, 128 -So. 660, 

662, 167 Miss. 788—Norwich Union 
Fire Ins. Co. v. Standard Drug: Co., 

83 So. 676, 677, 121 Miss. 610, 11 
A.Ii.R. 1321. 

Or.—^Raper v. Dunn, 99 P. 889, 890, 

.63 Or.^ 208. 

24. La.'^Ruston First Nat. Bank v. 

. LaSTTone, 114 So. 832, 164 Leu 907. 

25. Iii€L—^Ruston Blrst Nat. Bank v. 

Lasrrone, supra. 

26. Wnn.—State v. Rock Island Mo¬ 
tor Transit Co., 295 N."9y. 519, , 209 
Minn. 106. 

27. Ohio.—^Lawson v. 

Bshk,* 1 Ohio St*"206. 

47 C.J. p 16 note 49. 


ho interest in the event, and whose property cannot 
be touched by the judgment but it excludes the 
person for whose immediate benefit a suit is prose¬ 
cuted or defended .22 

c. Party to Proceeding 

The term “party to a proceeding” ordinarily means a 
person who is a party thereto In a legal sense, and who 
has been made or has become such In a mode prescribed 
by law. 

The term "party to a proceeding,” or, as other¬ 
wise stated, "party to a judicial proceeding,” in its 
ordinary legal meaning, embraces such persons as 
are parties in a legal sense, and who have been 
made or become such in some mode prescribed by 
law, so that they are bound by the proceedings ;22 
one whose interest in the subject matter, whether 
favorable or adverse, is such that his presence on 
the record is either necessary or proper ;24 and, as 
used in some statutes, "a party to the proceeding^’ 
is the same as "a party to an action,”^® 

d. Party in luteirest; Substantial Parties 

The phrase “party In Interest” Is used to designate 
any person who is merely Interested In an action or, pro¬ 
ceeding, but who Is not named as a party- “Substantial 
parties” are those who have separable Interests in the 
result. 

The phrase "party in interest” is used to desig¬ 
nate any person who is merely interested in an ac¬ 
tion or proceeding, but who is not named as a 
party thereto,2® and includes all others, whether 
composed of one or more individuals, who may he 
affected indirectly or consequentially by the action 
or proceeding.®'^ The term is distinguished from 

N.C.—Davis V. Hlgrfflns, 91 N.a 882. 
31- N.T.—Woods V. De Flganiere, 24 
N.T.Super. 607, 611, 16 Abb.Fr, 1.. 
The president of an imlnoorporat-. 
ed association, who is merely'a nom¬ 
inal party, is the party* to the action.. 
—Woods V. De Figraniere, supra. 

32. N.T;—Woods v. De Figaniere„ 
supra. 

33. U.S.—Corpus . Juris quoted lit. 
Tex-O-Kan Flour Mills v. XT. S.,. 
D:C.Tex., 49 F.Supp. 616, 623. 

47 C.J; p 16 note 58. 

84. N.Y.—In re Kenny, 166 N.T.S., 
827, 92. Misc.. 830. ^ 

35. Minn.—State v. Trl-State Tel.,- 

etc., Co., 178.N,W. 603, 146 Minn.. 
247. . . . ; . 

47 C.J. p 16 note 64, , 

36. Me.—Douglas v, tJardner, 63- 
Me. 462. 

37. Or.—Corpus Juris guoted In In. 
re Young, 174“P.2d 139, 190, 180^ 
Or. 187. 

47 0. J. p 14 note 7. . 

One whb has no interest in the s^t:: 
Tia a no slicmding in -court.—State ex*: 


Farmer^ 


Plaintiffs, in order to come within 
the designation of ‘‘parties to an 
action,” must appear on the record 
as suG^ in some stage of the proceed¬ 
ings in which they co\ild have been 
actors.—^Marshall v. Drayton, 11 S. 
CL. 25. 

. The. mere of persons in 

the declaration, replication, and Judg¬ 
ment does not constitute them par¬ 
ties to the action.—Marshall v. Dray¬ 
ton, supreu 

28. Ind,—Sturgis v. Rogers^ 26 Ind. 
1 . 

Miss,—Canton v. Ross, 128 So. 660, 
157 Miss. 788. 

Tenn.—^Wilson v. Nance, 11 Humphr. 
189. 

A. court win not look beyond the 
record in determining who are par¬ 
ties to an action.—^Davls v. Gray, 
Tex., .16 Wall. 203, 220, 21 L.Ed. 447 
—Osborn v.' XT. S. Bank, Ohio, 9 
Wheat. 738, 6 L.Bd. 204. 

29. Ind.—$turgis v. Rogers, .26 Ind. 
• 1 - 

30. N.H.—^Hunt v. Haven, 62. N.H;. 
162. 
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the term “party** in that the latter is expressly 
named in the record as plaintiff or defendant.^^ 

Substantial parties. Parties who have an interest 
in the result and ought to be joined if they are 
within the jurisdiction, but whose interests are sep¬ 
arable from those of the other parties, are “sub¬ 
stantial parties.**^® 

e. Stranger to Action or Proceeding 

A stranger to an action or proceeding is one who can¬ 
not take any part therein except to intervene or apply 
for leave to become a party. 

A stranger to an action or proceeding is one who 
cannot take any part in it except to intervene or 
apply. for leave to become a party.^o He is not a 
parly merely because he is directly interested in 
the result of the actional or because he has an in¬ 
dependent claim which he seeks* to assert without 
being named as a party.'*^ Furthermore, the term 
“stranger to the action** also designates one who 
has no direct interest in the subject matter in is¬ 
sue, and who has no right to file pleadings, make a 
defense, control the proceedings, or appeal from the 
judgment,^^ especially as applied to a person not 
concluded by a judgment under the rule of res 
judicata, as discussed in Judgments § 820. 


f. Proper, Necessary, or Indispensable Parties 

(1) Proper parties 

(2) Necessary parties 

(3) Indispensable parties 

(1) Proper Parties 

A proper party to an action or proceeding Is a party 
who has an Interest in the controversy or subject mat¬ 
ter which is separable from the interest of the other 
parties before the court, so that It may, but will not 
necessarily, be affected by a decree or judgment which 
does complete Justice between the other parties. 

The parties to an action are generally divided in¬ 
to three classes; proper, necessary, and indispensa¬ 
ble.^^ The term “proper part 3 r** to an action or 
proceeding means a party who has an interest in 
the controversy or subject matter which is separa¬ 
ble from the interest of the other , parties before the 
court, so that it will not necessarily be affected by 
a decree which does complete justice between the 
other parties a person who has a direct and 
ascertainable interest in the subject matter of the 
controversy, which may be affected by the court*s 
action in Idle litigation a person who has a ma¬ 
terial right or interest in the subject matter of the 
controversy a party without whom. the cause 
might proceed, but whose presence will allow a de¬ 
cree or judgment more clearly to settle the contro¬ 
versy among all of the parties.^8 jt includes those 


rel. Adema v. Meraux, 184 So. 825> 
191 La. 202. 

38. Me.--Walker v. Hill, 21 Me. 481. 

39. U.S.—Perkins v. Hendryx, C.C. 
Mass., 149 F. 526, 529. 

60 CJ. P 978 note 66.,, 

Parties with separable interests gren- 
erally see BgiUty § 147. 

**The term ‘subBtantial parties^ in¬ 
cludes those persons who have some 
material or beneficial interest in the 
subject-matter of the suit so that 
their joinder and subjection to the 
jurisdiction is desirable and will be 
reguired by the court when practica- 
ble.”-^Perkin8 v, .Hendn^ supra. 

40. Minn.—State v. Tri-State Tel., 

etc., Co., 178 N.W. 603, 146 Minn. 

247.' 

Adding: new parties generally: see 
infra §§ 72-84. 

Intervention generally see infra $$ 
53-71. 

41. Minm—State v. Tri-State Tel., 

etc. , CO., supra.—Stewart v. Dun¬ 
can, 42 N.W. 89, 40 Minn. 410. 

43. Mlnn.-^-State v. Tri-State Tel., 

etd, Co., 178 N.W. 603, 146 Minn. 
247—^Davis v. Swedish-American 
Nat 'Bank, 80 N.W. 963, 81 N.W. 
210, 78 Mina 408, 79 Am.S.R; 400. 

47 aJ. p 16 note 60. 

48, U.S.—U. S. Bank v. City of Keh- 
dall, C.C.]^, 179 F. 914. ! \ 


CaJ.—^Difani v. Riverside County Oil 
Co., 266 P. 210, 201 Cal. 210—La- 
vaysse v. Superior Court In and 
for City and County of San Fran¬ 
cisco, Department No. 14, 146 P.2d 
686, 68 CalApp.2d 223. 

Ohio.—Corpus Juris cited Im In re 
Butler^s Estate, 28 N.B.2d 196, 198, 
137 Ohio St 115. 

47 C.J. P 16 note 62. 

44. Ariz.—Oglesby v. Chandler, 288 
P. 1084, 1040, 37 Aria. 1. 

45. U.S.—^Peterson v. Sucro, C.C.A. 
N.O., 93 F.2d 878, 881, 114 A.L.R. 
890. 

46. Tex.—Cook v. Spivey, CIv.App., 
174 S.W.2d 684—^Permian Oil Co. v. 
Western Oil & Royalty Co., Civ. 
App., 164 S.W.2d 21—Eppenauer v. 
Schrup, Civ.App., 121 S.W.2d 473— 
Alexander v. Alexander, Civ.App., 
265 S.W. 1072, 1073. 

Similar deflaitioiis 

(1) One who has an interest in 
the subject matter of the litigation, 
which may be conveniently settled 
thereia 

U.S.—Kelley v. Boettcher, Colo.,. 85 
F. 55, 64, 29 C.CA. 14. 

N.D.—Sexton v. Sutherland, 164 N. 
W. 278, 281, 87 N.D. 600. 

(2) A person who is. interested in 
the action in the sense that he might 
possibly be affected by the decision, 
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—^Bank of California Nat. Ass’n v. 
Superior Court in and for City and 
County of San Francisco, 106 P.2d 
879, 884, 16 Cal.2d 616. 

(3) One whose rights are Involved 
in the controversy and are fittingly 
enforceable in one action, subject on¬ 
ly to such subsidiary rules as are 
essential to justice and order in the 
submission of the matters in dis¬ 
pute.—Woodbridge v. De .Angelis, 17 
A.2d 542, 126 N.J.Law 679. 

. A proper party must have an in^ 
terest in the subjeef matter of a suit, 
or some part of tte subject matter. 
—^Boger V. Jones Cotton Co., 173 So. 
495, 234 Ala 103. 

Pwchaser pendente Ute is a prop¬ 
er party to a suit.—Cox v. Gaines, 
Tex.CIvA.pp., 76 S.W.2d 172,- 

47. Mo.—^Brotherhood of Stationary 
Engrineers v. City of St. Louis, 
App., 212 S.W.2d .464. . 

W.Va.—Moats v. Poling, 151 S.E. 824, 
108 W.Va. 417. 

Action for breach of contract 
The term **proper parties*’ has 
been applied to all parties with an In¬ 
terest in the subject matter of an 
action for breach of. contract.—Ing¬ 
ham Lumber Co. v. Ingersoll, 126 S. 
W. 139, 93 Ark. 447, 20 AnmCas. 1002. 

48. Idaho.—^T^ayior v. Lytle, 141 P. 
92, 26 Idaho 97. 
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without whom a substantial decree or judgment may 
be made,but not a decree or judgment which will 
completely settle all the questions involved and con¬ 
clude the rights of all persons who have any inter¬ 
est in the subject matter of the litigation.^O A per¬ 
son is not a proper party if he has no interest in 
the matter in dispute and cannot be affected by the 
decision or judgment in the action or proceeding.®^ 
A proper party plaintiff is one who has an interest 
in the subject matter, and is interested in the re¬ 
lief demanded.®^ 

(2) Necessary Parties 

Necessary parties to an action or proceeding are per- 
sons who have an interest in the subject matter thereof 
and whose rights may be materlaily affected or concluded 
by the Judgment or decree, and, accordingly, without 
whom the court will not proceed to a final determination. 

The necessary parties to a proceeding, regard¬ 
less of its nature, that is, whether it is in rem, at 


law, or in equity, are those, and those only, who 
have an interest in the subject matter of the suit 
and whose rights may be materially affected or con¬ 
cluded by the judgment,®®* and without whom the 
court wdll not proceed to a final determination of 
the controversy, even as between parties properly 
before the court.®4 The term ‘"necessary parties’’ 
has been variously defined as including all persons 
who have an interest in the controversy or subject 
matter which will be affected by any decree or 
judgment rendered, and, accordingly, whose pres¬ 
ence is necessary in order that the court may de¬ 
termine the entire controversy and do complete 
justice by adjusting all the rights involved;®® per¬ 
sons who are so vitally interested in the object or 
subject matter of the controversy that a valid judg¬ 
ment or decree, adjudicating the subject matter, 
cannot be effectively rendered without their pres¬ 
ence as parties;®® persons who have such.an inter- 


4a. Minn.—^Flowers v. Germann, 1 
N.'W’.2d 424, 211 Minn. 412~Serr v. 
Biwabik Concrete Agrgregrate Co., 
278 N.W. 355, 202 Minn. 165, 117 A. 
L.R. 1009. 

Ohio.—Schmidt v. Weather-Seal, Inc., 
60 N.B.2d 862, 71 Ohio App. 387, 

50. Minn.—^Flowers v. Germann, 1 
N.W.2d 424. 211 Minn. 412—Serr v. 
Biwabik Concrete Agrgrregate Co., 
278 N.W. 355, 202 Minn. 165, 117 

AL. R. 1009. 

Ohio.—Schmidt v. Weather-SeaJ, Inc., 
50 N.E.2d 362, 71 Ohio APP. 887, 

51. Cal.—^Barber v. Cazalis, 80 Cal. 
92. . 

Ga.—^Pope V, TJ. S. Fidelity & Guar¬ 
anty Co., 20 S.E.2d 13, 193 Ga. 769. 

52. Okl.—^Helmerich & Payne v. 
Keeney, 61 P.2d 709, 178 Okl. 32— 
Hines V. McCall, 269 P. 269, 132 
Okl. 6—^Reynolds v. Schmidt, 219 
P. 405, 93 Okl. 33. 

53. Ark.—Wasson v. Grovey, 83 S. 

W. 2d 827, 191 Ark. 123. 

Colo.—Corpus 3tiri8 quoted la. Hal¬ 
dane v. Potter. 81 P.2d 709, 711, 94 
Colo. 658. 

NJSL —Jones v. Herbert, 90 A. 854, 
77 N.H. 282. 

47 C.J. p 17 note 84. 

Who must join or.be Joined see'in¬ 
fra §$ 22-28, 41-49. 

Action on contract 

The term ‘Necessary parties” has 
been applied to all parties with an 
Interest in the subject matter of an 
action for breach of contract.—Ingr- 
ham Lumber Co. v. Ingrersoll, 125 S. 
W. 189, 93 Ark. 447, 20 AnmCas. 1002. 

Xn a tMl procecdinfiTi adversary in. 
Character, whereby an estate is sold 
in fee, owner of estate is a most nec¬ 
essary party, and any proceedingr in 
which the fight to be such a party is 
nbt accorded such owner is invalid.— 


Schmidt v. Weather-Seal, Inc,, 60 N. 
B.2d 362, 71 Ohio App. 387. 

64, Cal.—^Bank of America Nat. 
Trust & Sav. Ass’n v. Superior 
Court in and for City & County 
of San Francisco, 189 P.2d 799, 
801, 84 Cal.Xpp.2d 84. 

Idaho.—Taylor v. Lytle, 141 P. 92, 
94, 26 Idaho 97. 

Tex.—Simmons v. Wilson, Civ.App., 
216 S.W.2d 847. 

Similar definition 

Persons who might possibly be af¬ 
fected by decision, or whose inter¬ 
ests are such that It cannot be final¬ 
ly and completely settled without 
them, although decree may be ren¬ 
dered between parties before court 
without affecting them.—McKelvey 

V. Rodriquez, 134 P.2d 870, 874, 67 
Cal.App.2d 214. 

In the absence of necessary par¬ 
ties, the court Is without authority 
to pass on the merits of the action 
or to decide any question which may 
affect the rights of such necessary 
parties who have been omitted. 

Tex.—^Beeler v. Loock, Civ.App., 135 
S.W.2d 644, error dismissed—^Dial 
V. Martin. Civ.App., 8 S.W.2d 241. 

W. V^—^Bowen v. West Virginia Gas 
Corporation, 3 S.R2d 629, 121 W. 
Va. 403. 

65. Cal.—^McClure on Behalf of 
Caruthers v. Donovan, 206 P.2d 17, 
22, 33 Cal,2d 717—Bank of Califor¬ 
nia Nat. Ass’n v. Superior Court 
in and for City and County of San 
Francisco, 106 P.2d 879, 883, 16 
Cal.2d 516. 

N.M.—Teaver v. Miller, 208 P.2d i56, 
53 N.M. 845. 

Tex.—^Brown v. Meyers, Civ.App,, 
168 S.W.2d 886, error refused. 

STo adjudication without such parties 
A necessary party is one without 
whose presence before court no ad- 
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Judication of any of subject matter 
Involved in litigation can be had.— 
Gillette Motor Transport Co. v. 
Whitfield, Tex.Civ.App., 160 S.W.2d 
290. 

53. Fla.—^Pepple v. Rogers, 140 So. 
206, 104 Fla. 462. 

Minn.—^Flowers v. Germann, 1 N.W. 
2d 424, 211 Minn. 412—Serr v. Bl- 
wablk Concrete Aggregate Co., 273 
N.W. 865, 202 Minn. 166, 117 AL.R. 
1009. 

Ohio.—Schmidt v. Weather-Seal^ 
Inc., 60 N.B.2d 362, 71 Ohio App. 
387. 

Okl.—Amoskeag Sav. Bank v. Eppler, 
77 P.2d 1158, 182 Okl. 391. 

Tex.—Stanolind Oil & Gas Co. v. 
State, 138 S.W.2d 767, 136 Tex. 5, 
modified on other grounds 145 S. 
W.2d 569, 136 Tex. 6—^Adams v. 
Bankers’ Life Co., Com.App., 36 S. 
W.2d 182—Simmons v. Wilson, Civ. 
App., 216 S.W.2d 847—^B^r v. May- 
field Feed & Grain Co., Civ.App., 
203 S.W.2d 801—^Rifkin v. Overbey, 
CIvAlPp., 171 S.W.2d 176, error re¬ 
fused—^Tarrant v. Texas Co., Civ. 
App., 166 S.W.2d 772—Gillette Mo¬ 
tor Transport Co. v. Whitfield, Civ. 
App.. 160 S.W.2d 290—Biggs v. 
Southland Life Ins. Co., CivA.pp., 
160 S.W.2d 149—Pierson v. Pier¬ 
son, Civ.App., 128 S.W.2d 108, re¬ 
versed on other grounds 150 S.W. 
2d 783, 186 Tex. 810—^Johnson v. 
Ortiz Oil Co., Civ.App., 104 S.W.2d 
543—rDial v. Crosby County, Civ. 
App., 96 S.W.2d 584—-Atlas Life 
Ins. Co. V. Standfler, Civ.App., 86 
S.W. 2d 862, error dismissed—^But¬ 
man V. Jones, Clv.App., 24 S.W.2d 
796. 

The test in applying the rule to 
defendants is not whether plaintiff 
could obtain any relief without the 
Joinder of both defendants, but 
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est in the controversy that a final judgment or de¬ 
cree cannot be made without either affecting their 
interests or leaving the controversy in such a con¬ 
dition that its final adjudication may he wholly in¬ 
consistent with equity and good conscience 7 per¬ 
sons who have or claim material interests in the 
subject matter, which interests will be directly af¬ 
fected by an adjudication of the controversy.^^ The 
term ‘‘necessary party” has also been used to desig¬ 
nate the real party in interest, under a code provi¬ 
sion that the action must be prosecuted by such a 

party.5 5 

Parties not necessary. Parties are not necessary 
to a complete determination of the controversy un¬ 
less they have rights which must be ascertained and 
settled before the rights of the parties to the suit 
can be determined.®^ Accordingly a person is not 
a necessary party where he has no interest in the 
subject matter of the litigation which can be af¬ 
fected by a judgment or decree rendered therein, 
as where an adjudication of the rights of the oth¬ 
er parties would in no way affect his rights,or 


where his presence before the court is not neces¬ 
sary to a determination of the issues joined be¬ 
tween the parties to the action.®® Unnecessary par¬ 
ties defendant have been held to be parties against 
whom plaintiff is not by his own showing entitled 
to any decree, judgment, or order.®^ Where full 
and complete relief may be had between the par¬ 
ties before the court, third persons who have had 
a hand in bringing about the rig;hts or equities in¬ 
volved, but against whom no relief is sought, are 
not necessary parties, if the other parties are not 
prejudiced by their absence.®® 

. Character of interest; determination, A person’s 
interest in the subject matter, as a condition to his 
being a necessary party, must be a present substan¬ 
tial interest, as distinguished from a mere expectan¬ 
cy or future contingent interest®® or a mere con¬ 
sequential interest in the subject matter ;®7 and, 
furthermore, whether a third person is a necessary 
party defendant depends on whether plaintiff has 
a cause of action against him;®® and in determin¬ 
ing whether absent parties are necessary parties 


whether he could obtain the complete 
relief sought without their Joinder.— 
Biggs V. Southland Life Ins. Co., 
Tex.Civ.App., ISO S.W.2d 149. 

S7. Kan.—^Hubert v. Board of Pub¬ 
lic Utilities of Kansas City, 174 
P.2d 1017, 162 Kan. 206. 

Tex.—^Fischer v. Rio Tire Co.,. Com. 
App., 65 S.W.2d 751—Simmons v. 
Wilson, Civ.App., 216 S.W.2d 847. 
Similar statement of rule 
m.—Georgeolf v. Spencer, 79 N.l).2d 
596, 400 111. 300. 

5a Fla.—W. F. S. Co. v. Anniston 
Nat. Bank of Anniston, Ala., 191 
So. 800, 140 Fla. 213—^Bannon v. 
Trammell, 118 So. 167, 95 Fliu 408. 
Ga.—^Pope V. U. S. Fidelity & Guar¬ 
anty Co., 20 S.B.2d 13, 193 Ga. 769 
— ^Huey V. National Bank of Fitz¬ 
gerald. 169 S.II. 491, 177 Ga., 64. 
m.—St. Clair County Housing Au¬ 
thority V. Southwestern Bell Tel¬ 
ephone Co., 56 N.E.2d 357, 387 111. 
180—Oglesby v. Springfield Marine 
Bank, 52 N.B.2d 1000, 385 Ill. 414. 
N.J.—Cobb V. Chatham Trust Co., 41 
A.2d 137, 136 N.J.Eq. 191. 

N.M.—Burguete v. Del Curto, 163 P. 

2d 267, 49 N.M. 292. . 

N.C.—^Wiggins v. Harrell, 166 S.B. 
924, 200 N.C. 836. 

Okl.—West Nichols Hills Water Co. 
v. American-First Trust Co. in Ok¬ 
lahoma City, 168 P.2d 691, 196 Okl. 
428. 

Tex.—^Veal v. Thomason, 169 S.W.2d 
472, 138 Tex. .341—Quinn v. Mc¬ 
Curdy, Civ.App., '187 S.W.2d 696, 
refused for want of merit—De 
Loach v. Moore, Civ.App., 186 S. 
W.2d 195—^Belt v. Texas. Co., Civ. 
App., 176 S.W.2d 622, error refused 


—Cook V. Spivey, Civ.App., 174 S. 
W.2d 634—Permian Oil Co. v. 
Western Oil & Royalty Co., Civ. 
App., 164 S.W.2d 21—Coleman Gas 
& Oil Co. V. Santa Anna Gas Co., 
Civ.App., 68 S.W.2d 540, reversed 
on odier grounds, Com.App., 67 S. 
W.2d 241—^Parker v. Casey, Civ. 
App., 29 S.W.2d 426—Tork v. Al¬ 
ley, Clv.App., 25 S.W.2d 193, error 
refused—Waldrep v. Roquemore, 
127 S,W. 248, 60 Tex.Civ.App. 188. 
W.Veu—^Murray v. Price, 172 S.B. 
641, 114 W.Va. 426. 

Persons Interested In object of 
suit must necessarily be aifected by 
the decree and are therefore neces¬ 
sary parties to suit.—Cobb v. Chat¬ 
ham Trust Co., 41 A.2d 137, 136 N.J. 
Eq. 191. 

69. . Ky.—Lytle v, Lytle, 2 Mete. 127. 
47 O.J. P 17 note 86. 

Re^ party in interest generally see 
infra § 10. 

60. S.C.—^Doctor V. Robert Lee; Inc., 
65 S.E.2d 68, 215 S.C. 332. 

61. Ala.—corpus Juris cited in 
Lee V. Menefield, 31 So.2d 581, ^85, 
249 Ala. 407. 

Colo.—Corpus Juris quoted in Hal- 
. dane v. Potter, 31 P.2d 709, -711, 
94 Colo. 558. 

Ga.—^Pope V. XT. S. Fidelity & Guar¬ 
anty Co., 20 S.E.2d 13, 193 Ga. 769. 
Tex.—^Lamb v. Isley, CivA.pp., 114 
S.W.2d 673, rehearing denied 116 S. 
W.2d 1036. 

47 C.J. P 17 note 87. 

Persons not idiowii. by record to 
have any present interest in issues 
or any future interest affected by 
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final decree are not necessary par¬ 
ties.—^Zepatos V. Tragas, 164 So. 830, 
114 Fla 604. 

69. Tex.—South Kansas R. Co. v. 
Lockhart, Civ.App., 141 S.W. 127. 

63. Cal.—Hahn v. Walter* 141 P.2d 
925, 926, 60 CaI.App.2d 837. 

Interest subject to Jurisdiction of 
court 

The rule that all persons having 
an interest, legal or equitable, in 
subject matter of action are neces-^ 
saxy parties thereto, is not applica¬ 
ble where the interest in question 
is subject to Jurisdiction of the court 
and owner thereof without more will 
be. bound by Judgment.—West Nich¬ 
ols BDllls Water Co. v. American- 
First Trust Co. in Oklahoma City, 
168 P.2d 691, 195 Okl. 428. 

Purchaser pendente life generally 
is not necessary party to suit.—Cox 
V. Gaines, Tex.Civ.App., 76 S.W.2d 
172. 

64. N.C.—Green v. Green, 69 N.C. 

. 294, 298. 

65. Ala.-^Averett v. Averett, 10 So, 
2d 16, 243 AJa. 357. 

66. HI,—Oglesby v. Springfield Ma¬ 
rine Bank, 52 N.E.2d lOOQ, 385 Ill. 

'414. 

67. Minn.—^Flowers v. Germann, 1. 
N.W.2d 424, 211 Minn. ,412. 

68. Cal.—Gill V. Johnson, 13 P.2d 
867, 125 Cal.App. 296, hearing de¬ 
nied, Sup., 14 P.2d 1017, 125 Cal. 
App. 296. 
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their interests must be determined by the issues pre¬ 
sented by the pleadings and the evidence,®^ and not 
by the final decision in the case;*^® and the ab¬ 
sent parties' are entitled to be heard as to* whether 
they have, or might claim, a substantial and pres¬ 
ent interest in the controversy.*^! It has been held 
that, in order to render a person a necessary party 
to a proceeding, it must appear that he may be com¬ 
pelled to respond to the prayer in plaintiffs plead- 
ing,*^2 and that, if there is nothing he is called on 
to do or can be compelled to do as a duty, he is 
not a necessary party.^s '^^ere it is made to ap¬ 
pear that all parties defendant are jointly and sev¬ 
erally liable, they are necessary parties.^^ 

(3) Indispensable Parties 

An .indispensable party is a party who has such an' 
interest in the controversy or subject matter that a final 
adjudication, cannot be made, ■ in his absence, without 
injuring or affecting such Interest. 

An indispensable party is a party who has such 
an interest in the controversy or subject matter that 
a final adjudication cannot be made, in his absence, 
without injuring or affecting such interest;*^ 5 a 
party who has. not only an interest in the subject 
matter of the controversy, but also has an interest 
of such a nature that a final decree cannot be made 
without affecting his interest or leaving the con¬ 


troversy in such a condition that its final determi¬ 
nation may be. wholly inconsistent with equity and 
good conscience.*^® A person is not an indispensa¬ 
ble party, however^ if his interest in the controversy 
or -subject matter is separable from the interest of 
the other parties, so that it will not necessarily, be 
directly or injuriously affected by a decree which 
does complete justice between them.^^ 

g. Nominal or Formal Parties 

A nominal or formal party Is a party who has no in¬ 
terest in the controversy, but has an interest in the sub¬ 
ject matter which may be settled In the action or suit. 

A nominal or formal party is a party who has no 
interest in the immediate controversy, but has an 
interest in the subject matter which may be con¬ 
veniently settled in the action or suitJ® A nom¬ 
inal plaintiff is a person in whose name a suit is 
brought for the use of another.^® 

h. Prevadling Party 

The prevailing party has been defined as the one 
in whose favor the decision or verdict is rendered and 
Judgment Is entered. 

The prevailing party is the one in whose favor 
the decision or vefdict is rendered and judgment 
entered;®® the party in whose favor judgment is 
entered where but one judgment is rendered in the 


69. ni. —Osrlesby v. Sprin^eld Ma- 
-rlne Bank, 52 NJB2.2d 1000, 385 HI. 

414. 

70. lUj—Osrlesby v; Springfield Ma¬ 
rine Bank, supra. 

Deolsioii sbowlnsr ao interest 
The mere fact that the court de¬ 
cides issues in such a way that the 
absent parties would have no inter¬ 
est in the subject matter of the suit 
does not control in determining 
whether presence of such parties 
was essential.—Oglesby v. Spring- 
field Marine Bank, supi^ 

71. Ill.-^glesby v. Springfield Ma-! 

rine Bank, supra. I 

72. iil.--L‘oulsvllle & N*. R. Co. v. 
nilnois Cent. R. Co., 61 KB. 824, 
174 Ill. 448—^Brock v. Pomeroy, 27 
N.B.2d 56, 805 IlLApp. 127. 

73. Ill.—Louisville & N*. R Co. V. 

Illinois Cent. R Co., 61 N.B. 824, 
174 Ill. 448—Brock v. Pomeroy, 27 
N.B.2d 66, 805 BlJ^pp. 127. I 

74. Teac.—Americah Seed Cor v. TOl- ^ 
son, CivA-PP.. 140 S.W.2d 269— 
Cornell v, Alderdice, Civ.App., 97 
S.W.2d 387. 

75. Cal. —^Bank of California Nat. 
Ass'n V. Superior Court in and for 
City and County of San Ftanclsco, 

;i06 P.2d 879, 16 .Cal,2d 616—Hart¬ 
man Hanch Co. V. Associated Oil 
Co., 73 P.2d'll63, 10 Cal.2d ^32— 
Baines v. Zuleback, 191 P.2d 67, 


84 Cal.App.2d 483—^Bank of Amer- | 
ica Nat, Trust & Sav. Ass'n v. Su- ■ 
perlor Court in and for City & 
County of San Francisco, 189 P.2d 
799, 801, 84 Cal.App.2d 34—Mc- 
Kelvey v. Rodrlctuez, 134 P.2d 870, 
67 CalA.pp,2d 214. 

Iowa.—-Wright v. Standard Oil Co. 
(Indiana), 16 N.W2d 275, 234 Iowa 
1241. 

Ky.—Buckner v. day, 206 S.W.2d 
827, 306 Ky. 194. 

N.M.—^Burguete v. Del Curto, 163 P. 
2d 267, 49 N.M. 292. 

Tex.—^Veal v. Thomason, 169' S.W.2d 
472, 138 Tex. 341—^De Loach v. 
Moore, CJiv.App., 186 S.W.2d 195— 
Cook V. Spivey, CivApp., 174 S.W. 
2d 634—^Permian Oil Co. v. West¬ 
ern Oil & Royalty Co., dvApp., 
164 S.W.2d 21. 

Synoaymoiui with ^^xtabessaxy party” 

Colo.—Haidahe v. Potter, 81 P.2d 
709, 94 Colo. 658—Pollard v. Lath- 
rop, 20 P. 261,. 262, 12 Colo. 171. • 

N.J.—Wemple v. B. F. Ooodrich Co., 
4 A.2d 610, 126 N.J.Ba. 109, re¬ 
versed oh other grounds 8 A.2d 
326, 126 N.J.BQ. 220. 

79 . U.S.—Platte. County v. New Am¬ 
sterdam Cas. Co., D.CJTeb., 6 B’.R. 

. D. 475, 483, 

Mich.—^Tice v. Wright, Ho 3 ^ & Co., 
280 N.W. to, 284 Mich. 435. 

Neb.—(Cunningham v. Brewer, .16 N. 

’ W.2d 630, 144 Neb. 211—Local Un-, 
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ion No. B848 of the International 
Brotherhood of Electrical Work¬ 
ers V. Western Public Service Co., 
299 N.W. 681, 140 Neb. 186-^Jor- 
dan V. Evans, 167 N.W. 620, 622, 99 
Neb. 666. 

Pa.—Glordon v. Tomei, 19 A.2d 688, 
144 Pa.Super. 449—Gtoldberg v, Da¬ 
vis Mfg. Co., Com.Pl., 66 Daupk.Co. 
368—Beck v. Beck, Com.Pl,, 21 
Northumb.Leg.J. 89. 

Wis.—McCoy v. May, 88 N.W.2d 16. 
256 Wis, 20. 

77. U.S.—Peterson v. Sucro, C.C.A. 
N.C., 93 F.2d 878, 881, 114 A.L.R 
890. 

Cal.—^Bank of California Nat. Ass’n 
v' Superior Court in and for City 
and County of San Francisco, 106 
• P.2d 879; 16 Cal.2d 516—McKelvey 
V. RodricLues. 134 P.2d 870, 67 (Cal. 
App.2d 214. 

N.M.—Teaver v. Miller, 208 P:2d 156, 
63 N.M. 345. 

78. Me.—^Medico v. Employers* Lia¬ 
bility Assur. Corporation, 172 A. 1, 
8, 132 Me. 422. 

Pa.—Hall V. Cohen, Com.Pl., 44 Lack. 
JTur. 168. , . 

79. - Fla.—Thomas v. Martin,^ 129 So. 
602, 608, lOO Fla. 146—Kendig v. 
Giles, 9 Fla.' 278, 281. 

Nominal and use-plaintifCls/generally 
see infra 2 7. 

80. dal.—O’Hare v. Feacock Dairies, 
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action;®^ the one in whose favor the verdict com¬ 
pels a judgment, or who in ±e end secures the most 
points that party only who has an affirmative 
judgment ' rendered in his. favor on the entire 
case the party who prosecutes a meritorious ac¬ 
tion, or defends successfully.^^ 


to establish a right or redress a grievance ; a per¬ 
son or party who brings an action, who complains 
or sues any person in an action and is so named on 
the record the party in whose name a plaint or 
suit is instituted a person asking any relief by 
any form of proceedinga person who essays to 
set in motion the machinery, of the court.^‘2 


L Plaintiff; Petitioner 

The plaintiff Is the party who initiates an action or 
proceeding by making application or filing a petition In a 
court of competent Jurisdiction In order to protect some 
right or secure some remedy against the defendant. 

The word ''plaintiff* in a civil suit has a%ell de¬ 
fined legal and technical meaning.86 it has been 
defined as the one who initiates the action.or pro¬ 
ceeding by making application or filing petition in, 
a court of competent, jurisdiction in order to pro¬ 
tect some right or'secure some remedy against de-. 
feiidant.;^® he, who, in a personal action,, seeks a 
remedy in a court of justice for an injury to, or a 
withholding of, his rights the one who invokes 
the aid of the law and puts its .machinery in motion 

Sa P.2d Ills, Ills, 28 Cal.App.2d 
562. 

•Trevailingr party" in statutes relat¬ 
ing to costs: 

In general see Costs 5§ 8—18. 

In federal, courts see Federal 
Courts § 161 c. 

On appeal see Costs { 296. 

SiBilIar deflnitloiui 

(1) The party In whose favor 
Judgnoient should be entered.^—Han¬ 
sen V. Levy, 248 N.T.S. 200, 201, 139 
Mlsc. 693. 

(2) The party who prevailed" on 
the merits.—Carter v. Rubrecht, i08 
P.2d 646, 648, 88 Ohl. 826. 

8L Mass.—Sinith v. Wenz, 73 N.B. 

661, 653, 187 Mass. 421. . 

49 C.J. p 1342 note 47, p 1343 note 48J 
88. Mo.—Ozias V. Haley, 126 S.W. 

656, 141 MoA.pp.’e37. 

88 . Wash.—Nowogroski . y. South- 
worth, 170 P. lOil, IQQ Wash, 386 
—Empire State Surety 6o. v. Mor¬ 
an Bros. Co., 

Wash. 171. 

84, N.T.—Beldlng v: Conklin, 2 Code 

Rep. 112. . 

85. Md.—United it, etc.. Col v. Wild¬ 
er, 126 A. 61, 63, 144 Md. 286. ^ 

48 C.J. p 1218 note 86. , 

Intervener as plaintiff see Infiia S 69. 

86, Iowa.—Oorpua • ^Tnxis cited in 

Kriv v^ Northwestern Securities 
Co., 24 761, 764, 237 Iowa 

1189. . r./ 

La.—Carmody v. Land, 21 So.2d 764, 

768; 207’Lat.; 626.' ’ . 

Omo.-^Martlh v; Columbus; 127’ If. 

E. 411, 101 Ohio St. 1. 

48 I219note 47. 

87. U.S.- 


The term "plaintiif* means^ specifically, the* ac¬ 
tor the complainant;^ the prosecutorall 

who by the record prosecute the action.^® It may 
indude a party in interest, although not a plaintiff 
on the record but, occurring alone, it means the 
plaintiff on record, not the real or equitable plain- 
tifr.98.« 

“Plaintiff* is synonymous with “part/* in that he 
is the party who complainsbut it is not used as 
convertible with the term “defendant” l' except 
where the exigencies of the case require it,2 ‘as 
where a defendant seeks affirmative relief by a cross 
action, set-off, or counterclaim,- in which case, the 
original plaintiff, in a certain'sefise, becomes the 

Va;—Corpus Jttfls, gnotod iu Brick-, 
ell V. Shawn, 9 S.B.2d 830, 331,' 176 
Va. 873. 

93. La.—St^k V. Fellman, 140 So. 
491, 493', .174 La 824. 

48 C.J. P 1219 note 39. 

“Aptor*' .defined see 1 C J.S. p’1|31 . 
note Sl-p 1432 note 35. ' 

94. N.T.—Stevens v. White, 6 BOll 
648, 661. 

48 C.J. P 1219 note 40. - 

fffTnnn. 1 * definitloiis 

(1) The complaining party. 

U.S,—Motley, etc., Co. v. Detroit 

Steel, etc., Co., C.C.N.T.,. 161 F. 
889 393. 

Mont.—State v. Newell, 34 P. 28, IS 
. Mont. 302. 

(2) He who complains.—p-Whlte v. 
Philadelphia, 8 Pfeila,, Pa,, 241, 244. 

95. N.T.—Stevens v. White, 6 HOI 

: 648, 661. . - 

*Trosecutor” defined see th,6 C.JB. 

definition Prosecutor, also 50 C.J. 
p 797 notes 90-96.. , 

96. Mo.—McFadin v. Simms, 278 S. 
W. 1050, 1063, 309 Mo. 812. 

97- N.T.^teveus v. White, 6 mil ' 
548, 561—Henry v. Sallna Banlc, 5 
Hill 628, 634. 

98. ' Tenm— Grant v. Davis, 8 Tenn.’ 
Civ.App. 816, 320. . 

48 .0.J. p 1219 note 56. 

99, TesL—Gulf, etc., R. Co.;v, Scott, 

: Cfiv-App., 28 S.W.,467, 468. 

1. Ala.—Parks v. Greening, Minor 
178. 

48 aJ, prl219 note 88. 

2, N.T.^Ldhgu^are v. . Nichols, 7 
. N.Y.S, 672. 


127 P. 1104, 1107, 71 


lurteli V. U. S., Wash;, 


147 F.. 44, 46, 77 C.C.A. 8 O 8 - 7 -U. S., 
to the Use of Edward BCines Lum¬ 
ber Co. V. Henderlong, C.C.Ind., 
102 F. 2, 4. 
gitwiiflj* deflaitioiiB 

( 1 ) 13^ who sues another for 
something, which he says is due or 
belongs to him.—Siekrn ann v. Hern, 
68 So. 128, 136 La. 1068. 

(2) The one who complains of an 
injury done.—^Accousi v. G. A. Stow¬ 
ers Fifrniture Co., Tex.Civ.App., 83 
S.W. .1104, 1106.; 

(3) The party who is coming into 

court asking fOr rights which he 
claims.—State v. Newell, 34 P. 28, 
13 Mont. 302, 806. . 

88 . Lai—Stark v. Fellman, 140 So. 
491, 493, 174 La. 824. 

Tex.—Latta v. Wiley, Clv.App., 92 
S.W. 483^ 437. 

89 . LA^'^armody v. Land, 21 So.2d 

764, 768, 207 La 625. ; . 

48 C.J. P 1219 note 61. 

90. N.T.—Steven^ v. White, 6 Hill 
648, 661. 

ffjTnUflg deflnitloiui 

(1) He who sues or prosecutes.— 
Stevens v. White, suprA 
; (2) Whoever brings the suit, bill, 
or complaint.—Canaan v. Green¬ 
woods Tump. Co., I 'Conm. 1, 9. 

91. N.J.—Corpus jxaiM piloted ' in 
, In re Coors Estate, .19 A.i2d 714, 

716, 19 N,J.MiSC. 236. 

^A-^orptu omxis gupted iu Brick- 
ell v. Shawn, 9' S*E.2d ■830»- 831, 176 
. Ta 878., .•£. 

48 CJ. p 1219 note 50, ' 

AttibkA-^ln re;l^Si8?i^, 4 Alaska 
I 678, 681. 
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defendant,^ and a defendant who files the counter¬ 
claim or cross complaint is technically a plaintiff 
therein,^ but he may be designated as defendant to 
distinguish him from the plaintiff in the original ac- 
tion,5 ‘‘Plaintiff” may mean an appellant, although 
he was defendant in the court below.® 

Complainant. One who applies to the courts for 
redress.? The complainant is the plaintiff when he 
brings suit, and a plaintiff is always a complain¬ 
ant.® 

Legal plaintiff. The person in whom the legal 
title or right of action is vested.® 

Petitioner. One who presents a petition to a 
court.i® The words "petitioner” and "plaintiff” are 
practically synonymous in legal nomenclature.li 

j. Defendant; Respondent 

The defendant Is the adverse party to an action as 
distinguished from the piaintlff or compiaining party, 
and Is the party who defends the action. The respondent 
Is one who answers or responds, and the word is often 
used as meaning the defendant. 

The word "defendant,” as used in legal contro¬ 
versies, implies an attitude of defense,l^ and has 


been defined as the adverse party to an action, as 
distinguished from the plaintiff or complaining 
party ;i® the party who defends a suit;i^ one who 
is a party to an action against him in the style of 
the suit, whether or not it looks to a personal judg¬ 
ment ;15 a person who, being sued in a court of 
law, attempts to resist or ward off the attack ;i® 
a party who has a real and substantial interest ad¬ 
verse to plaintiff, and against whom substantial re¬ 
lief is sought ;17 a person who has adverse interests 
in the controversy to the plaintiff, or else is a nec¬ 
essary party to a complete determination of the 
question involved in the action.i® 

Material defendant. One whose interest is an¬ 
tagonistic to complainant, and against whom relief 
is prayed.i® 

Principal defendant. One who has an interest in 
the controversy presented to the court, and whose 
presence is requisite to the complete or partial ad¬ 
judication of the controversy.®® 

Respondent. A party answering.®! Anyone who 
answers or responds may properly be called a re¬ 
spondent®® "Respondent” is not a technical word. 


3. U.S.—Walcott V. Watson, C.C. 
Nev., 46 F. 529, 530—Carson & 
Rand Lumber CO. v. Holtzclaw, C. 
CMo., 89 F. 578, 580. 

4. Ind.—^Lentz v. Martin, 75 Ind. 
228, 234. 

Iowa—Corpas Juris dted la. Rriv v. 
Northwestern Securities Co,, 24 N. 
W.2d 751, 754, 237 Iowa 1189. 

48 0.J. p 1219 note 60. 

“Such a party is a ‘plalntllT with 
regard to his counterclaim in the 
sense that he is the claimant or 
moving party who hsis asserted a 
cause of action.”—^Kriv v. North¬ 
western Securities Co., 24 N.W.2d 
751, 764, 237 Iowa 1189. 

8. Ind.—Lentz v. Martin, 76 Ind. 
228, 234. 

8. Ala—Westcott v. Booth, 49 Ala 
182, 183. 

Va—Corpus Juris anotad in Brick- 
ell V, Shawn, 9 S.E.2d 330, 176 Va 
373. 

7. Black L.D. 

8 . U.S.—^Motley v. Detroit Steel & 
Spring Co., C.aN.Y., 161 F. 389, 
393. 

9- U.S.—^Burrell v. U. S., Wash., 147 
F. 44, 46, 77 C.C.A. 308—U.. S. to 
Use of Edward Hines Lumber Co. 
V. Henderlong, C.C.Ind., 102 S'. 2, 4. 
‘‘Equitable plalntilT* distinguished 
see “Equitable” 30 C.J.S. p 298 note 
,39. . 

lOu Black L.D. 

11. S.C.—Atlantic Coast Lumber 

Corporation v. Morrison, 149 S.B. 
243, 245, 152 S.Q. 806. 


12. Tex.—Henderson v. Applegate, 
Civ.App., 203 S.W.2d 548, 662, re¬ 
fused no reversible error. 

“Such person need only stand and 
repel the assaults of his adversary.” 
—^Henderson v. Applegate, supra 

13. Mo.—State v. Bradley, 91 S.W. 
488, 193 Mo. 83, 41. 

N.J.— Corpus Juris cited in In re 
Cool’s Estate, 18 A.2d 714, 716, 19 
N.J.Misc. 236, 

18 C»J. P 459 notes 26, 27. 

Defendant in court 

“The word 'defendant' can only be 
applied to the defendant in court.”— 
Olassman v. Behr, 181 IlLApp. 258, 
260. 

14. . Tex.—^Latta v. Wiley, CivAtpp., 
92 S.W: 433. 

18 C.J. p 460 note SO. 

Similar definition 

One who Is bound to appear and 
make answer or defend. 

Conn.—Canaan v. Greenwoods Turn¬ 
pike Co,,’ 1 Conn. 1, 9. 

Hawaii,—^Lucas v. Lucas, 20 Hawaii 
433, 435. 

15. Ark.—^McLain v. Duncan, 20 B. 
W. 597, 67 Ark. 49. 

(1) One who is called on to make 
satisfaction for the injury com¬ 
plained of by plaintlfP.-^Accousl v. 
G. A. Stowers Furniture Cb., Tex. 
CivJLpp., 83 S.W. 1104,. 1106. . ’ 

(2) The party against whom an| 

I action is instituted. J 
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La.—Siekmann v. Kern, 68 So. 128, 
136 La. 1068. 

N.J.—Cullen y. Woolverton, 47 A. 
626, 627, 65 N.XLaw 279, 281. 

16. Ind.—^Brower v. Nellis, 33 N.E. 
672, 673, 6 Ind.App. 328. 

18 C.J. p 460 note 83. 

17. Ohio.—Allen v. Miller, 11 Ohio 
St 374, 878. 

18 C.J. p 460 note 34. 

Similar definitions 

(1) One who has a substantial in¬ 
terest in the subject of the suit ad¬ 
verse to plaintiff.—^Miller v. Meeker, 
74 N.W. 962, 54 Neb. 462—18 C.J. P 
460 note 35. 

(2) “The person against whom the 
relief is sought”—re Nagao, 4 
Alaska 678, 681. 

18. Mo.—Write Away Pen Co. v. 
Buckner, 175 S.W. 81, 188 MoJV.pp. 
259. 

N.J.—Corpus Juris cited in In re 
Cool's Estate, 18 A.2d 714,’ 7X6, 19 
N.J.Misc. 236. 

19. Ala.—Waddell y. Lanier, 54 Ala. 
440, 442—^Lewls v. Elrod, 88 Ala. 
17, 21. 

20. , Pa.—Whittaker v. Miller, 162 JL 

670, 672, 301 Pa. 410—Bird v. 

Sleppy, 108 ^ 618, 619, 265 Pa. 295 
—^Hall V. Cohen, Com.PL, 44 Lack. 
Jur. 163. 

49 C.J. p 1849 note 20. 

31. Mo:-^tate v. Duncan, 175 S.W. 
940, 943, 265 Mo. 26, Ann.Cas.l916D 
' 1 . ‘ 

^2. Hawaii.—^Lorenzen y. The Clav- 
; ering, 2 Hawaii Fed. 82, 4L.. 
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but is often used as meaning the defendant in a suit 
in personam or the claimant in a suit in rem.^®' 

§ 2. What Law Governs 

Questions relating to parties to an action are general¬ 
ly determined by the law of the forum. 

Under the general rule that the lex fori, or law 
of the jurisdiction in which relief is sought, con¬ 
trols as’to all matters pertaining to remedial, as dis¬ 
tinguished from substantive, rights, discussed in 
Conflict of Laws § 22, questions relating to parties 
to an action are generally determined by the law 
of the forum,®^ since they belong rather to the form 
of the remedy than to the right and merit of the 
claim.®® Although the capacity of a plaintiff to sue 

n. >LA 

A. PERSONS WHO 

§ 3. Who May Be a Party Plaintiff in Gen¬ 
eral 

The question of who fs a proper party plaintiff to 
maintain an action fs a matter of law which may not be 
controlled by the parties to the action; the cCurts have 
recognized that a plaintiff must have a legal entity, the 


§ 3 

may be governed by the law of his domicile,and 
although the law of the jurisdiction wherein the 
right is conferred and the liability imposed is de¬ 
terminative as to the identity of the party entitled 
to enforce such right and liability,as a general 
rule the lex fori governs questions as to the capac-. 
ity of a party to sue^® or be sued,^® who may main¬ 
tain the action,®® in whose name the action shall 
be brought,®^ who shall be parties to the action,®® 
who properly may be plaintiff®®* or defendant,®^ and 
as to the joinder of parties.®® 

The statutes of another state providing for the 
parties to an action are local in their operation®® 
and are not operative in the courts of a sister 
state.®*^ 


:ay or must sue 

legal capacity to sue, and a remedial interest In the cause 
of action asserted. 

The question of who is a proper party plaintiff to 
maintain an action is a matter of law .'and is not 
subject to be controlled by the parties to the ac¬ 
tion.®® It is generally recognized that a party 


23. Hawaii.—^Lorenzen v. The CJlav- 
eringr, supra. 

24. Fla.—Lee v. Puleston, 137 So. 
709, 102 Fla. 1079. 

G^a.—^Fowlkes v. Ray-O-Vac Co., 183 
S.E1. 210, 62 Ga.App. 388. 

47 aJ. P 17 note 98. 

25. Minn.—Fryklund v. Great 
Northern B. Co., Ill N.W. 727, 101 
Minn. 87. 

Iiliss.—^B^rkland v. Lowe, 83 Miss. 
423, 69 Am.D. 365. 

23. La.— Williams v. Pope Mfff. Co., 
27 So. 861, 62 LaAJin. 1417, 78 Am. 
S.R. 390, 60 L.RA- 816. 

47 C.J. P 17 note 1 [a]. 

27 , Pa.—^In re Emerson’s Estate, 
192 A. 864, 327 Pa. 116. 

What law governs generally see Con- 
. flict of Laws 8 1 seq. 

Persons entitled to enforce bank 
stockholders' llabiilty see Banks 
and Banking § 88.' 

Who may or must sue to enforce 
cause of action for death see 
Death § 28 b. 

28. Ga.—^Davls v. Melton, 168 S.E. 
320, 46 GaJ^pp. 639—Beck & Gregg 
Hardware Co. v. Southern Surety 
Co., 162 S.E. 405, 44 Ga.App. 618. 

N.T.—Mertz v. Mertz, 3 N.B.2d 697, 
271 N.T. 466. 

47 C.J. P 17 note 3. 

What law governs capacity of mar*^ 
tied woman to sue or be sued see 
Husband and Wife 8 392. 


SCneapacity “to sue Imposed by for- 

elgii. law usually will not be recog¬ 
nized. 

U.S.—^Polydore v. Prince, D.C.Me., 19 
F.Cas.No.11,267, 1 Ware 402. 

Ark.—Wilson v. King, 26 S.W. 18, 69 
Ark. 32, 23 L,RA.. 802. 

29. Ga.—Davis, v. Melton, 168 S.E. 
320, 46 Ga.App. 639: 

Mass.—Gott V. Dinsmore, 111 Mass. 
46. 

N.T.—^Mertz v. Mertz, 3 N.B.2d 597, 
271 N.T, 466. 

30. Mass.—Warren v. Copelln, 4 
Mete. 694. 

Miss.—Kirkland v. Lowe, 33 Miss. 
428, 69 Am.D. 366. 

31. Mo.—Corpus ynzis cited in 

State of Kansas ex rel. and to the 
Use of Winkle Terra Cotta Co. v. 
U. S. Fidelity & Guaranty Co., 40 
S.W.2d 1060, 1062, 328 Mo. 296, cer¬ 
tiorari denied U. S. Fidelity & 
Guaranty Co. v. State of Kansas 
ex rel. and to the Use of Winkle 
Terra Cotta Co.,. 62 S.Ct. 34, 284 
U.S. 666, 76 L.Bd. 656. 

47 C.J. p i7 note 4. 

32. Miss.-Kirkland v. Lowe, 33 
Miss. 423, 69 Am.D. 866. - 

83 . tr.s.:—Pritchard V. Norton, La., 
1 S.Ct. 102, 106 U.S; 124, 27 L.Ed. 
104: 

AJa.—Corpus juris cited in Bs^d v. 
mna Life Ins. Co., 146 So. 78, 80, 
25 ALa.APP. 318. 
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N.T.—W, B. Dunn Co. v. Corwin. 17 
N.T.S.2d 677, 268 App.Div. 609. 
Tenn.—^Robinson v. Queen, 11 S.W. 
38, 87 Tenh. 445, 10 Am.S.R 690, 

3 L.R.A. 214. 

Who may be plaintift see Infra $5 

8 - 6 . 

34 . Mo.—^Ruhe v. Buck, 27 S.W. 412, 
124 Mo. 178, 46 Am.S.R. 439, 26 L. 
R.A. 178. 

Tenn.—^Robinson v. Queen, 11 S.W. 
38, 87 Tenn. 446, 10 Ain,S.R. 690, 3 
L.R.A. 214. 

Who may be defendant see infra SS 
30-32. 

35. U.S.—Corpus Jnzis dted in 
Pennsylvania Casualty Co. ' v. 
Thornton, D.CAia., 61 F.Supp. 763, 
756. 

Ill.—Page V. W. F. Hallam & Co., 212 
IlLApp. 462. 

Minn.—^Fryklund v. Great Northern 
R. Co., Ill N.W. 727. 101 Minn. 37. 
Wis.—Oertel v. Williams, 261 N.W. 

466, 214 Wis. 68. 

Joinder of:, 

Defendants generally see infra S§ 
33-60. 

Plaintiffs generally see infra S§ 
17-29. 

36. Mass.—^Taft v. Ward, 106 Mass. 
618, 

37. Mass.—^Taft v. Ward, supra. 

38. Tex:—Drtiz Oil Co. v. Railroad 
Oommlssloxi, Civ.App.g 62 S.W.2d 
876. 
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plaintiff to an action must be possessed of a legal 
^tity, as discussed infra § 4, the legal capacity to 
.sue, infra § 5, and a remedial interest in the cause 
of action asserted, infra § 6, and these three es¬ 
sential elements or characteristics have been enu¬ 
merated by the courts.3S On the other hand, as 
dis^ssed in Constitutional Law § 708, among the 
rights derived from the Magna Charta and set 
forth in the constitutions of many states is the 
right that the courts shall be open to every person; 
that each individual shall have a prompt and cer¬ 
tain remedy by due course of law for injuries 
which he may receive in person, property, or rep¬ 
utation; that he shall obtain such remedy freely 
without being obliged to purchase it; and that jus¬ 
tice shall be administered without denial, delay, or 
prejudice. Thus, one may not be barred from hav¬ 
ing recourse to a judicial remedy merely because 
the expenses incurred by him in the litigation are 
advanced or borne by someone else.'^o 

§ 4. -Necessity of Legal Entity or Exist¬ 

ence 

In every action there must be a real plaintiff who 
la a person In. law and is possessed of a legal entity or 
existence as a natural, artificial, or quasl-artlflcial person, 

39. N.J.—Corptie Otirla oited in 
George W. Loft Realty Co, v,. M. 

H. Harris, Inc., 174 A. 709, 712, 113 
N.J.Law 469. 

40. D.C.—Stark v, Brannan, D.C., 32 
F.Supp. 614. 

41. Ga.—^Mauldin v. Stogner, 44 S.E. 

2d 274, 75 Ga.App. 663. 

N.Y.—Corpiu Jtirls cited in MacAffer 
V. Boston & M. R. R., 273 N.Y.S. 

$79, 685, 242 AppJ>iv. 140, affirmed 
197 N.B. 328, 268 N.T. 400. 

Tex.—Stinson v. King, ClvA.pp,, 83 
S.W;2d 398, error dismissed. 

47 C.J. p 18 note 19. 

42. ni. —Shore Management Corpo¬ 
ration V. Erickson, 41 N.B.2d 972, 

- 314 I1I.APP. 671. 

Mo.^British-American Portland Ce¬ 
ment Co. V. Citizens^ Gas Co., 164 
S.W. 468, 266 Mo. 1, Ann.Cas.l915C 
. 151, ... 

N.Y.—Corpus Jliris cited in MacAffer 
V. Boston & M. R, R., 273 N.Y.S. 

679,1 686, 242 App.Blv. 140, affirmed 
197 NJE. 828, 248 N.Y. 400. 

Tex.—Stinson v. King, 'Civ.App., 83 
S.W.2d 398, error dismissed. 

43. HI.—Shore Management Corpo¬ 
ration V. Erickson, 41 N.B.2d 972, 

314 HIAlPP. 671—American Exch: 

Bank v. Mitchell, 179 IllJVpp. 612, 

615. 

Ind.—Coxptis Otixis cited in Miller's 
Estate V. St. Joseph Coimty Home, 

APP;, 87 ^.1124 836; 887. 

Jfeh*-^Vybir^ v. Sohildhauer, 12 N. 

; yr^d MPO, XH ireh. ui, 15Q A.L.R. 

497. 


and a suit brought In . the name of that which Is not a 
legal entity is a mers nullity. 

In every action there must be a real plaintiff, 
and for a standing as party plaintiff it is necessary 
that plaintiff be a person in law.^2 a civil action 
may be maintained only in the name of a person in 
law, an entity, which the law of the forum may rec¬ 
ognize as capable of possessing and asserting a 
right of action.^^ The rule is sometimes stated so 
as to comprehend only two forms of legal entity for 
the purpose of maintaining an action;^^ Thus, the 
rule has been formulated to the effect that in all 
civil actions the prime requisite as to parties is 
that plaintiff must be either a-natural or an arti¬ 
ficial person,^® and that an action may not be main¬ 
tained in the name of a plaintiff who is not a nat¬ 
ural or an artificial person having legal entity to 
sue or be sued.'*® 

The generally accepted rule, on the other hand, 
includes a third form of legal entity, the quasi- 
artificial person, so that as to the requirement that 
a plaintiff be possessed of a legal entity or exist¬ 
ence it may be stated that an action may be prose¬ 
cuted only in the name of a plaintiff having a le- 
.gal entity,^*^ either as a natural^^ or as an artificial 

679, 686, 242 App.Biv! 140, affirmed 
197 N-.E. 828, 268 N.Y. 400. 

“Tex.—Stinson v. King, Civ.App., 88 
S.W.2d 398, error dismissed. 

45. ril.—Shore Management Corpo¬ 
ration V. Erickson, 41 N.E.2d 972, 
814 I11.APP. 571. 

N.Y.—Corpus Juris cited la MacAfler 
V. Boston & M. R. R., ^273 N-Y.S. 
679, 686, 242 App.Plv. 140, affirmed 
197 N.E. 323, 268 N.T. ,400. 

Tex.—Stinson v. King, Clv.App., 83 
S.W.2d 398, error dismissed. 

47 C.L p 18 note 23. 

Other statements of rule 
A* lawsuit may be maintained only 
by Individuals or by corporations; 
these are our only strictly legal per¬ 
sonages.—Grolier Soc. v. Foster, 203 
P. 920, 110 Kan. 806. 

46. Ill.—Godair v. Case, 220 Ill.App. 

848. ^ • 

Who may be party defendant see in¬ 
fra §§ 80-32. 

Qa.—^Vemer V. Board of Ed. of 
Haralson County, 47 S*E'2d 500, 
203 Ga« 621—Smith y. Commission¬ 
ers of Hoads and Revenue of Glynn 
County, 81 S.B.2d 648, 198 Ga. 322 
—^lilauldin V. Stogner, 44 S.E.£d 
274, 76 Ga.App. 663v 
Mo.—Parker v^ T7hemplo3rment Com¬ 
pensation Commission, 214 S.W.2d 
629i‘ 368 Ho. 865.- 
47 C.J. p 18 note 28. • 

43^, GUu—^Vemer y. Bokrd . 9 ,f ‘Ed.-of 
Haralson pounty, '47 S.£L2d ; 500, 
203 625^-^mith‘ v. Commls- 


N.Y.—Corpus Juris cited in MacAfCer 
v. Boston & M. R. R., .273 N.Y.S. 
679, 686, 242 App.Div. 140, affirmed 
197 N.B. 328, 268 N.Y. 400.' 

N.D.—^Robertson v. Browi^ 25 N.W. 

2d 781, 76 N.D. 109. 

Tenn.- 7 -McLean v, Chanabery, 6 Tenn. 
App. 276. 

Tex.—Stinson v. King, Civ.App., 83 
S.W.2d 398, error dismissed. 

What law goyerps, questions, relat¬ 
ing to: parties see supra *S 2. 

What constitutes legal entity 

(1) As used In connection with the 
requirement that a plaintiff must 
have a legal entity in order to main¬ 
tain an action, the term ''entity*' 
means a real being or existence, and 
"legal entity** therefore means legal 
existence.—^In re Burk, 118 N.B. 640; 
66 Ihd.App. 435. 

(2) Where "St. Joseph County 
Home** was hot a legal entity, but 
was merely the name of a place, it 
lacked the right to maintain an ac¬ 
tion.—^Miller's Estate v.' St. Joseph 
Coimty Homei, Ihd.App., 87 N.B.2d( 
886 . 

Proof of Isgal existsaoe. .. 

No authentic proof of the identity 
or existence of a plaintiff acting shi 
juris has been held necessary.—^Ma¬ 
con First Nat. Bank V. Slmmeh, 26 
LaA.nn, 147—47 .C.J. p 20 note 67.. 
44. lU.—Shore Management Corpo¬ 
ration V. Erickson, 41 N.E.2d 1972, 
314 niA.pp.,67L ,• . ' 

N.Y.—Corpus Jm^s cited iu MacAfler 
[ V. Boston & M. iC R.. 273. N.Y.S, 
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person,^® or as a quasi-artificial person,^® and, in 
applpng this rule, it has been held that natural per¬ 
sons,®^ aitificial persons,^2 and quasi-artificial per- 
sons^® may properly be plaintiffs in a suit How¬ 
ever, it has also been held that, in the absence of 
special statutory authority, an action may not be 
maintained in the name of a. steamboat,54 and that 
an estate may not be the party plaintiff in an ac- 
tion.55 

Action in trade-name or in name of mere business 
interest It has been held that an action may hot 
be maintained with a mere trade-name or business 
interest possessing no legal personality as plain¬ 
tiff,^® and that an action may not be maintained in 
the name of a property with; the proprietor's name 
aflSxed thereto.®^ On the other hand, it has also 
been held that an individual who is doing business 
in a trade-name may maintain an action in such 
trade-name,®® especially where the suit relates to 
the business conducted in that name,®® provided the 
trade-name is not made a. cover or means of 

sloners of Roads and Revenue of 
Glynn County, 81 S.E.2d 648, 198 
Ga. 822—Mauldin v. Stoffner, 44 
S.E.2d 274, 7& Ga.Appi 668 . 

Mo.—^Parker v. Unemployment Com¬ 
pensation Commission, 214 S.W.2d 
629, 368 Mo. 866 . ' - . 

47 C.J. p is note 29, 

49. Ga.—Verner v. }Bk>ard of WL of 
Haralson County,' 47 S.S.2d 6^00, 

203 Ga. 621—Smith v. Commission¬ 
ers of Roads and Revenue of Glynn 
County, 81 S.E.2d 648, 198 Ga. 322 
—Maiildin V. Sto^rner, 44 ■ S.E.2d 
274, 76 Ga.App. 668 . 

Mo.—-Parker y. Unemployment Com¬ 
pensation Comihisslon, 214 S.W. 2 d 
629, 858 Mo. 365. 

47 C.J. p 13 note 80. 

60. Ga.—^Verner; v. Board of Ed. of 
Haralson County, 47 S.E.2d 600. 

. 203 Ga.. 6'21-^amitii. v. Commission¬ 
ers of Roads and Revenue of Glynn 
County, 31 S.B:2d’648, 198 Ga. 822 
—^Mauldin V. Stojgner, 44 S.E.2d 
274, ,76 Ga.App. 663. 

Mo.—^Parker v. Unemployment Com¬ 
pensation Commission, 214 S.W.2d 
629, 868 Mo. 866 . 

47 aj. p 18 ndte St , 

61. Ga.—Western, etc.^ R. Co. v. 

.Dalton Marble Works, 60 S.E 978, 

,122 Ga. 774. 

47 C.J. p 13 note 88 . 

69: Ga.—Western, etc., R. Co. v. 

Dalton Marble Works, supra. 

47 C.J. p 19 note 89. 

63. Ga.—Western, etci, R. Co. v. 

Daltoh Marble Works, supra, 

47 C.J. p 19 note 40. - 

64r loWa.-*-^he Pembinaw - v.. W 11 -, 

<son <^'11 Iowa 479-T-The Kentucky v. 

Hine. 1 Greene 879, 
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fraud,.®? and provided a judgment/in the action 
would be binding on the* r.eal ,party suing in such 
business or trade-name.®^ 

Effect of Hack of legal entity. A suit brought in 
a name which is not that of a natural person, a cor¬ 
poration, or of a partnership is a mere nullity;®® 
in such a case it has been held that the whole ac¬ 
tion fails.®? Moreover, where there is no legal 
entity in the name by* which a plaintiff is designat¬ 
ed, it has been held that there may be no cause of 
action, because a cause of action implies a person 
in existence qualified to institute process.®4 

§ 5. — Necessity of Legal Capacity 

A plaintiff mu«t have a legal capacity to sue, that ISf 
he must be free from general disability and have the 
right to come into court. 

In addition to possessing a. legal .entity or exist¬ 
ence, a plaintiff must be possessed of a legal ca¬ 
pacity to sue.®® The capacity to sue is the right 
to come into court;®® it means that plaintiff must 

60. Iowa.—Swajisou Auto. Co. y. 
Stone, 174 K.W. 247, 187 Iowa 809. 

Ga.—Charles v. Valdosta Pdy., 
etc., Co.,- 62 S.E; 498, 4 -GaJLpp. 788. 
47 C.J. p 19 note 63. 

62, Ga.—Verner v. Board of Ed. of 
Haralson County, 47 S.B.id BOO, 
208 Ga. 621. 

ni.“^hore Manag*emenit Coiporation 
V. Erickson, 41 N:.E.2d 972, 814 ID. 
App. 671. 

Ind.— Corpns ynrls cited in Miller's 
Estate V. St Joseph County Home, 
App., 87 N.B.2d 886, 887. 

S.C.—^Blackwood v. Spartanburg* Com-., 
mandery No. 8, Knigrhts Templar, 
193 S.E. 196, 186 S.C. 66, 121 AX.R 
1820. 

47 C. j. p 19 note 64. 

63» ni.— Godair v. Chse, 220 BhApp, 
848. 

64. m.—Godair v. Case, supra. 

66 . Idaho.—American Home Benefit 
Ass'n V. United American Benefit 
Aas'n, 126 P.2d 1010, 68 Idaho 764. 
Ind.—^Miller's Estate v. St Joseph 
County Home, App., 87 N.B.2d 886. 
Iowa.—dorpus juris cited in Pearson. 
V. Anthony, 264 . N.W. 10, 12, 218 
Iowa 697. 

N.Y.—^MacAlfer v. Boston & M. R. R.' 
Co., 273 N.T.S. 679, .242 App.DIv. 
140, affirmed 137 N.B. 328, 268 N. 
T. 400. 

Cause of action distinguished from 
capacity to sue See Actions 6 8a 
(1) (3). 

Want of capacity or authority to sue 
“ as objectiott with re^spect to par¬ 
ties to 'actibn see infia 9S 107-lU. 

66 , Idaho.-r-American Home Benefit 
Ass'n V. United American Benefit 
12B! P,2d 10^0, 68 Idaho 764. 


Party to ’written instmment 
Under a statute providing that, 
where an action is founded on a 
Written instrument, suit may be 
brought by any of the parties there¬ 
to, by the. same name and description 
as those by which they are designat¬ 
ed in such instrument, suits must be 
brought in the name of the real .par¬ 
ties In interest, and the word “name'* 
does not refer to something inani¬ 
mate, or having no legal existence, 
but to something ‘ that may sue or 
be sued, as persons or corporations, 
and that, as such, riaay have an In¬ 
terest in an action, so that, under 
such a statute, an action may not be 
brought in the name of that which 
has no legal , entity, such as a des¬ 
ignated. steamboat and owners, on an 
obligation made paya.ble in such a 
name,, since It is neither a, “party' 
nor a “name** under the terme of this 
provision.—The Pembinaw v. Wilson, 
11 Iowa 479. 

66 . HI.—Godair y. Case, 220 nijlpp. 
848. 

Pa.—In re Harrisburg Trust Co., 8 C 
Pa.Super. 685. 

Tenn,—^McLean v.. Chanabery, 6 Tenn; 
App. 276. . 

66 . * Tex.—Oorptur Jttrls dted In 
Cole- v; Dyer Hardware Co., Civ. 
App., 77 S,W.2d 286, 287. 

47 C.J. p 19 note 68 . . ^ 

67. ' Ga.—Western, • etc., R. Co. v. 
Dalton Marble Works, 50 B.E. 978, 
122 Ga. 774. 

47 C.J. p 19 note 684 ' 

68 . Ga.-^lark Brothers y. WychaJ 

64S.B. 909, 12p, Ga. 24. , . . 

47 C.J. I) 19 note, 60» 

69. V.. Buckner, 167 S. 
|. W. 829, 171 Mo.App: 884. 

89Zi 
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be free from general disability, ^ch as infancy or 
insanity, or, if he sues as a representative, that, he 
shall possess the character in which he sues.^^ It 
has be^ stated, generally, that every natural per¬ 
son of lawful age has legal capacity to sue,®® and 
that persons under no. legal disability, such as in¬ 
fancy, lunacy, or the like, have a legal capacity to 
sue.®® A plaintiff who has no legal entity has been 
held to be without legal capacity to sueJ® . 

Want of capacity to sue has reference to or in¬ 
volves only a general legal disability it consti¬ 
tutes a want of capacity to appear in court at all 
to maintain the action, regardless of the one in 
whom the right of action is vestedJS A want of 
capacity to sue exists where there is isome legal 
disability, such as infancy, lunacy, idio<y, cover¬ 
ture,*^® want of authority,*^^ or a want of title in 
plaintiff in the x:haracter in which He sues.^® The 
capacity to sue exists only in persons in being, and 
not in those who are dead or who have hot yet been 
born, and so may not be brought before the court,^® 
and a proceeding may not be brought in the name 
of a deceased plaintiff,inasmuch as such a pro¬ 


ceeding is a nullity.^® 

§ 6. -Necessity of Remedial Interest 

a. In general 

h. Legal right, title, or interest 
c Beneficial interest 
d. Right of action 

a. In General 

In order to be a party plaintiff to an action, ordU 
narily one must be possessed of a remedial interest In the 
cause of action asserted which the law of the forum 
may recognize and enforce. The state may confer Ju. 
rlsdiction on its courts to consider suite at the Instance 
of those who have very remote and even no personal 
interest dn the subject-matter thereof. 

Ordinarily a party plaintiff, in addition to having 
a legal entity or existence and a legal capacity to 
sue must also be possessed, sometimes by virtue of 
statutory provisions, of a remedial interest in the 
cause of action asserted which the law of the forum 
may recognize and enforce.*^® Since it is a well- 
known rule®® that no one may be permitted to insti¬ 
tute suits at law to enforce obligations in which he 
has no concern,®! one having no right or interest 


Kan.—Braden v.. KeaJ, 2S5 P. 678, 
132 Kan. 387. 

Nev.—Withers v. Bockland Mines 
Co., 71 P.2d 156, 68 Nev. 98, 112 A, 
Ii.B. 1506. 

N.T.—rHacAlCer v. Boston & M. R. B., 
273 N.T.B 679, 242 App.I>iv, 140, 
affirmed 197 N,B. 328, 268 N.T. 400 
—Jones V. R. Toungr Bros. Liumber 
Co., 45 N.T.S.2d 808, 180 Misc. 565. 

47 C.j. p 20 note 71. 

87 ; Idaho.—American Home Benefit 
Ass'n V. United American Benefit 
Ass'h, 126 P.2d 1010, 63 Idaho 754. 

Mont.—^Poe v. Sheridan County, 167 
P. 186, 62 Mont 279. 

Nev.—Coxpus Jnzls avoted in With¬ 
ers V. Rockland Mines Co., 71 P. 
2d 166^ 161, 68 Nev. .9$, 112 AKR. 
1606. 

N.T.^^—Corpus arnrls dted in MacAffer 
V. Boston & M. R R., 27S N.Y.S. 
679, 686, 242 App.Div. 140, affirmed 
197 N.H. 828, 268 N.T. 400. 

88. Idaho.—American Home Benefit 
Ass'n V. United American Benefit 
Ass’n, 125 P.2d 1010, 63 Idaho 764. 

Corpxui Jtiris dted in MacAffer 
V. Boston & M. R. R.. 278 N.Y.S. 
679, 686, 242 .App.I>iv. 140, affirmed 
197 N.E. 828, 268 N.T. 400. 

Utah;—Kurtz v. Ogden Canyon Sani¬ 
tarium Co., 108 P. 14, 37 Utah 818. 

69» . ^dahp.—An^erican Home .Benefit 
Ass’k Vv United American Benefit 
Ass^;^: 1^5 P.2d i.aiO/63 Idaho 754. 

N.Y.—^Ullman v. Cameron, 78 N.B. 
‘tOT4, 186 N.T. 839,’ 116 Am.S.II.'' 
658~AiCoffpns JWs dted in MacAf- 
ter’r, Boston Ml R; R^ 278 N.Y. 


S. 679. 686, 242 App.Dlv. 140, af¬ 
firmed 197 N.E. 828, 268 N.T. 400. 

70. Neb.—Vybiral v. Schlldhauer, 12 
N.W.2d 660, 144 Neb. 114, 160 AL. 
R 497. 

N.I>.—^Robertson v. Brown, 26 N.W. 

2d 781, 75 N.D. 109. 

47 C.J. p 21 note 8. 

71. Okl.—^Bailey v. Parry Mfg. Co., 
158 P. 581, 69 Okl. 162., 

47 C. J. p ,20 note 82. 

72. Utah.—^Johanson v. Cudahy 
Packing Co., 152 P,2d 98, 107 Utah 
114—^Hunt V. Monroe, 91 P. 269, 82 
Utah 428, 11 U.RA,N.S., 249. 

The teaa. "non mi Juris" generally 

is a condition which prevents a per¬ 
son from midn^ning an action at 
law in' his own- name.—^Harrisofi v. 
Laveen, 196 P.2d 466, 67’Ariz. 887. 

73. Nev.—Corpu Jnaels auoted in 
Withers v. Rockland Mines Co., 71 
P.2d 166, 161, 68 Nev. 98, 112 AL..R 
1506. 

47 C.J. p 20 notes 78, 88. 

74. Neb.—State v. Moores, 78 N.W. 
629, 68« Neb. 266—Farrell v. Cook, 
20 N.W. 720, 16 Neb. 483, 49 Am.R. 
721. 

75. Nev.—Corpus Jnds quoted in 
Withers v. Rockland Mines Co., 
71 P.2d 166, 161, 58 Nev. 98, 112 
AIi.R 1506. 

47 C. J. p 20 note 81. 

78. Idaho.—American Home Benef^ 
Ass*n V. United American Benefit 
Ass'n, 125 T?.2i 1010. 63 Idiho 754. 
m.—^Mortimore V. BashorO, 148 N.B. ‘ 
/ 817, 317 HI; 535. 
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Neb.—Vybiral v. Schlldhauer, 12 N. 
W.2d A60, 144 Neb. 114, 160 AL.R 
497; - 

N.Y.—Corpus grnris dted in MacAffer 
V. Boston & M. R R., 273. N.Y.S. 
679, j686,. 242 APP.Div. 140. 

Va.—Williams' Adm*r v. Dean, 181 S. 
E. 1, 144 Va 881. 

77. D.C.—^Karrlck v. Wetmore, 22 
App.D.a 487. 

Mass.—^Brooks v. Boston, etc., R.Oo., 
97 N.B. 760, 211 Mass. 277. , 

N.Y.—Corpus dTurls dted In MacAffer 
V. Boston & M. R R, 273 N.Y.S. 
679, 686, 242 App.Dlv. 140, affirmed 
197 N.B. 328, 268 N.Y. 400. 

N.D.—^Robertson v. Brown, 25 N.W. 
2 d 781, 75 N.D. 109. 

78. D.C.—^Karrick v. Wetmore, 22 
APP.D.C. 487. 

N.Y.-r^orpus Juris dted in MacAffer 
V. Boston & M. R R, 278 N.Y.S. 
679, 686, 242 App.Dlv. 140, affirmed 
197 N.B. 328, 268 N.T. 400. 

79. Neb.—Corpus Juris quoted in 
Davies v. De Lair, 27 N.W.2d 628, 
629, 148 Neb. 895. 

47 C.J. p 21 note 11. 

The'statutory test as to the right 
to be a party plaintiff to legal pro¬ 
ceedings is, almost without excep¬ 
tion, .interest, or ^e claim of in¬ 
terest.—^Hughes V. Jones, 22 N.B. 
446, 116 N.Y. 67. 15 Am»S.R 386, 6 
Ii.BwA 687. 

80. Lau—^Moore v. Maxwell, 2, Mart., 
N.S., 249. 

81* La—S tate v. DesfoTges, 5 Bob. 

. . 258—Moore V„ Maxwell*. 2 Mart.,N. 
i S., 249. 
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to protect ordinarily may not invoke the Jurisdic¬ 
tion of a court as a party plaintiff in an action.82 
Thus, in order that one may be a party plaintiff in 
an action, he must ordinarily have some^^ real,®^ 
direct,present,^^ and substantial®*^ rigfht or in¬ 
terest in the subject matter of the controversy. 

As a rule, the interest of a party plaintiff in an 
action should be such that he will be benefited by 
the relief granted therein^®® inasmuch as he must 
show such interest in the subject matter of the ac¬ 
tion as will entitle him to recover, if the evidence, 
in other respects, is sufficient®®- Moreover, it has 
been held to be a rule of universal acceptation®® 
that in order to entitle any person to maintain an 
action in court it must be shown that he has a jus¬ 
ticiable interest in the subject matter in litigation; 
either in his own right or in a representative ca¬ 
pacity.®^ A party suing, who, by his own. show¬ 
ing by the averments in his declaration, has no in¬ 
terest whatever in the cause of action, may not be 
permitted to maintain his action at law, since by 
his own showing he has nothing for which to sue.®® 


82. Alaska.—In re Nasrao, 4 Alaska 
678. 

Ill.—^Peoria Mar., etc.. Ins. Co. v. 
Frost, 87 m. 333. 

2^eb.—^Davies v. De Lair, 27 N.W.2d 
628. 148 Neb. 395. 

83. Ind.—Shoemaker v. Grant Coun¬ 
ty, 36 Ind. 175. 

Ky.—McCool V. O’Brien. 160 S.W.2d 
28. 289 Ky. 729—Miles v. Lee, 143 
S.W.2d 843, 284 Ky. 39. 

Mass.—^Hogarth-Swann v. Weed, 174 
N.B. 314, 274 Mass. 125. 

N.T.—C^lahan v. Mooney, 72 N.T.S, 
2d 924, 190 Misc. 736. , 

Ohio.—^Petitt V. Morton, 162 N.Bl. 627, 
28 Ohio App. 227. 

Old.—^Nelson v. Garrett, 200 P.2d 420. 
interest in result 

Unless a party has some personal 
interest in the result of the action, 
he can have no standinsr as plaintiff 
in court—^Hughes v. Jones, 22 N.B. 
446, 116 N.T. 67, 16 Am.S.R. 386, 6 L. 
RJL 637—47 C.J. P 24 note 96. 
Feonniary interest 

A person without pecuniary inter¬ 
est in the suit has no judicial stand¬ 
ing as plaintiff in the courts.—rWa- 
terhouse v. Star Land Co., 71 So. 358, 
189 La. 177—47 C.J. p 22 note 18. 
j^egal or eaidtahle right 
A person who has no legal oi^ eaui- 
table right in the subject matter of 
an action may not be the party plain¬ 
tiff therein.—-Buchter v. Dew, 39 Dl. 
40—47 C.J, p'22 note 17. 

84. Wash.-*-State ex rel. Hays v. 
Wnson. 18^ P.2d 105, 17 WaSh.2d 
670. 

86. Ky.—Miles v. Lee, 148 B.W.2d 
843, 284 Ky. 39. . i 


Rights may not be enforceable except in the name 
of the injured party,®® so that one who sues in his 
own name must ordinarily show an injury to him- 
•self,®^ and, where the evidence in the record does 
not show that plaintiff has any interest in the sub¬ 
ject matter of the action, but rather that the entire 
interest is in another person, the action may not be 
maintainable by plaintiff.®® A person has been held 
not entitled to set the machineiy of a court. into 
operation unless for the purpose of obtaining re¬ 
dress for an injury which he has suffered,®® or to 
prevent an injury which he may suffer.®^ On the 
other hand, a party plaintiff need not be interested 
in obtaining all the relief demanded,®® and the in¬ 
terest necessary to the maintenance of an action 
may be separate, or joint, or in common.®® 

Effect on jurisdiction of court " While the courts 
may have no inherent power to right a wrong, un¬ 
less thereby the civil, property, or personal rights 
of plaintiff in the action, or the petitioner in the 
proceeding, are affected,! the state has power to 
confer jurisdiction on its courts to consider suits 

Xt is regarded as fnndameiiial tb^ 
no person may maintain an action 
respecting a subject matter, ib re¬ 
spect of which' he has no interesft, 
right, or duty, either personal or 
fiduciary.—^Baxter v. Baxter, 10 A. 
814; 43 N.J.Bq. 82, affbmied 18 A. 80. 
44N.J.Ba. 298. 

92. HI.—^Dix V, Mercantile Ins. Co., 
22 Ill. 272. 

93. Ind.—State ex rel.' Anderson v. 
Brand, 18 N.B.2d 955, 214 Ind. 347. 
For the Immediate wrong and dam¬ 
age the person injured is the only 
one who may maintain the action,— 
Green v. Shoemaker, 73 A. 688, 111 
Md. .69, 23 L.It.A.,N.S., 667—47 C.J. 
p 21 note 10. 

94. N.T.—Callahan v., Mooney, 72 N. 
T.S.2d 924, 190 Misc. 736. 

95. Tex.—Gulf, etc., B, Co. v. Bart¬ 
lett, CivAipp., 76 S.W. 66. 

96. ^aska.—^In re Nagao, 4 Alaska 
678. 

Conn.—Waterbury Trust Co. v. Por¬ 
ter, 85 A.2d 837, 130 Conn. 494. 

97. Alaska.—^In re Nagao, 4 Alaska 

678. . 

Conn.—Waterbury Trust Co. v. Por¬ 
ter, 86 A,2d 887, 180 COnn. 491, 

98. Ark.—Hall v. Robblhs, 207 SW. 
2d 746, 212. Ark. 803. 

99. Jnd.—Shoemaker v. Grant Coun¬ 
ty. 36 Ind; 176, 

Joinder of plaintiffs see infra S9 17- 
29t 

Parties by dasa reprejsentation. see 
infra 55 18-16. 

1 ., N.T.—Schieffelin v. Komfort, 106 
N.B. 675, 212 NT. 520, L.KA.1915D 


Tex.—^Hoffman v. Davis, 100 ■S.W.2d 
94, 128 Tex. 603. 

88. Wash.—State ex rel. Hays v. 
Wilson, 187 P.2d 105, 17 Wash.2d 
670. 

87. Wash.—State ex' rel. Hays y. 
Wilson, supra. 

88. Wash.—State ex rel. Hays ▼. 
Wilson, supra. 

89. Ill.—^Marlitt Deutscher Frauen 
Verein v. Mueller, 140 IllA.pp. 621. 

47 C,J. p 25 note 8. 

Xt is elementary that plaintiff must 
show such interest in the subject 
matter of the action as will entitle 
hixja to recover, If the evidence, in 
other respects, is siifiaicient.—Marlitt 
Deutscher Frauen Verein v. Mueller, 
supra. 

9a Neb.—Corpus Juris quoted in 
Davies v. De Lair, 27 N.W.2d 628, 
629, 148 Neb.. 396. 

Tex.—Carter v, Tomlinson, Civ.App., 
220 S.W.2d 351, reversed on other 
grounds, Sup., 227 S.W.2d 795. • 

47 C,J. p 21 note 8. 

9L Conn.—Oorpxi* Jnxis cited in 
Waterbury Trust Co, v. Porter, 
35 A.2d 837, 839, 180 Conn. 494. 

C o.—Corpus Juris cited in Garrison 
V. SchmiCke, 198 S.W.2d 614, 616, 
854 Mo. 1185. 

eb.—Corpus Juris quoted in Davies 
V, De Lair, 27 N.W.2d 628, 629, 148 
Neb. 395. 

Tex.—Carter v. Toxhlinson, Civ-App., 
220 S.W.2d 351, reversed oh other 
grounds. Sup., 227 kW.2d 796—Or¬ 
tiz Oil Co. V. Bailroad Oommisdon, 
CivA^PP., 62 6.W.2d 376. . • : 

47 C.J. P 21 note ,9,1- ^ : 
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at the instance of thos^: who have very remote and 
even no personal interest in the subject matter: 
thereof,2 and it may invoke or permit the aid in 
la>v enforcement of one or of a group of private 
citizens whose only purpose is the promotion of ob¬ 
servance of law® The lack of remedial interest in 
plaintiff has been held not to raise a-jurisdictional 
' Question,^ and a failure to recover on a claim due 
‘ fC another has been held not to be due to any-de¬ 
fect in the jurisdiction of the court in which the 
action is brought, but is due to the fact that the 
court, in the full exercise of its jurisdiction, deter¬ 
mines that he has no title’ to the asseited demand, 
and has in cohsequ^ce no right to recover.® 

b. Legal EighV Title, or Xntereet 

An action at layr ordinarily should be brought by the 
parson who has the legal Interest In the cause, of action 
or In the property or the subject matter Involved In the 
proceedlngj- such an 1 action should be brought by the 
■ person -.vyhose legal, rights have been atfected. 

A person having no legal interest in the subject 
matter bf an action ordinarily may not maintain an 
action at law,® since, in order to authorize a plain¬ 
tiff to sue oh a legal demand, he* must ordinarily 
show that he has a legal interest therein.^ This has 
been held to be a well recognized principle of law.® 
Thus, an action at law should be brought by the 
person, whether natural or corporate and artificial,® 
who has the legal interest in the cause of action,^® 
6t in the property or the subject matter involved 
.iu. thjB proceeding,and such an action may ordi- 


narily be maintained only in the name of the per¬ 
son who has stich legal interest^® Moreover, it 
has been held to be well settled^® that the person 
who has the legal interest has the right of action, 
solely.^® . . . - 

Legal right. The genera!'hile at common law is 
that every action must be brought in the name of 
the person whose legal right has been invaded or 
infringed.!® it has been held tp be a general prin¬ 
ciple applicable to all actions at. law^T. that they 
should be brought by the person whose legd rights 
have been affected;!® 

Legal HHe. An action in a court of law for the 
enforcement of a right, should ordinarily be in the 
name of the person having the legal title -thereto.!® 

. It has been held to be a general doctrine which may 
riot be controverted®® that an action at law usually 
should be brought in the name of the person in 
whom the legal title resides.®! An actiori may be 
maintained only in the name of a person who bases 
his right to recovery on a legal title,®? and the le¬ 
gal right of action lies in such a person and in no 
one else.2® The party seeking redress ordinarily 
should be the party legally, and not. merely equita¬ 
bly, entitled thereto.®^ 

The test which the common law applies is that of 
the strict legal title in its entirety; in the view of 
common-law procedure he who is clothed with this 
legal title has the exclusive right of action, although 
the entire beneficial interest, with the equitable ti¬ 
tle, is in some one else.®® Thus, no one, at com- 


48 S—Prendergast; 158 
N.T.S. 615, 172 lAPP-Blv. 216. 
Actions for deterxnlnatton of abstract 
questions see Actions' 8 17. 

Rl^ht to maintain nctitious or col¬ 
lusive action see Actidns § 19. 

2 , Mass.—Barrows v. ‘ Famum's 

•Stasre liines, Inc., 150 N.E}. 206, 254 
- Mass. 240. 

3. Mass.~Barrows v. Famum’s 

Sta^e Lines, Inc., supra. 

. 4, N’.T.— Corpus JttrtS Cited In St. 
Williams Cburch;V. People, 65 N.Y. 
S.2d 868, 878, 269 AppJOIv. 874, 
reversed on o'^er grounds 72 N.F. 
2d 604, 296 N.Y. 861, reargument 
’ denied 78 Jr;B.2d 676, 296 N.Y. 1000. 
Ohiol—Tobias v. Richardson, 26 Ohio 
.CinCJt. ,.81. r ~ , 

8, Ohio.— -Tobias T.' lUdhardson, su- 
. :• .pra. 

e. Ill.—Xiix V. MSr<»iitile Ins. Co., 

2 ^ ni.‘ ’272: ‘ - ' • 

W.Vo.—Watson v. iBtna Casualty & 

. SUr^3f^'<;o./148 SJM. 822, 107 W.Va. 

'867. 

lAia.—Alabama ^ty, stc:^ R. Co.^v. 

54, 202 Ala. 55i < 


a. Ala.—uAJabama City, etc., R; Co. 
V. Kyle, supra: 

d. Vt—State v. Bradish, 84 Vt 419. 

10- Conn.—^Treat y. Stanton, 14 
Conn. 446. 

Ga.—Patellls y. Tanner, 8f S.Y!.2d 
84, 199 Ga. 864-^Franklin v. Mob¬ 
ley, for Use of Patrick, 86 S.B.2d 
178, 78 GaApp. 246.. 

11- HI.—^Johnson v. Ottawa Co-op. 
Grain Co., 14 N.B.2d 289, 294 Ill.. 
App. 528. 

18. Ala.—Goodm^ y. Walker, 80 
AIa 482, 68 Am.D. 184, 
Ill.-rChadsey v, Lewia 0 HI. 163. 
13- Tt.—Heald vV.Warren, 22 Vt 409. 

14. HI.—Thomson V. Black; 65 N.B. 
1092, 200 IU. .46S. 

Vt—Heald V. Warren, 22 Vt 409. 

15. HI.—^Thomson v. Blac^ 65 NB. 
1092,‘20V HL 465. 

16. Md.-^feeh v. ShoSmaker^. 78 
A. 688, 111 Md..,.69, 23 I4B.A.,:N.S., 

17- Conn-rTireat. y.; Staton, ‘ 14 
Cqi^,'445. \ \ , , 

18. Conn.^— Treat V. Stancton^ supra. 
47 C.J. P 22 note 22. • 


19 i, .U.S.- 7 -HawWnson v. Cornell & 
Bradburn, i):c.Fa, 26 P.Supp. 150. 
Vt—Uhderhlil v. Rutland R. Co., 98 
A. 1017, 90 Vt 462. 

At centmon law 

Vt—UnderhUl v. Euttand R. Co*, su- 
pra._ P,.' . _ ‘ 

20. U.S.—Sevier V, Holliday, Super. 
Ark., 21 P.Cas.No.l2,680a, Hempst 
160. . . , . . 

8 L U.S.—Sevier r., HolllUay, supra. 

22. N.Y.—Albcmy . Bxch. Bank .v. 
Sage, 6 Hill 562. 

28. N.Y.—Albany Bxch. ' Bank v. 
Sage, sup^ 

24. Pa,—S^ankem v. Trinjble, 6 Pa. 
620. ... .. 

Bnla ,wSll settled 
Pa.—ripvankem v. Trimble, sup^ 
The relator must have the> legal ti- 
. tle^ and one having a mei^a equitable 
right is not 'entitled uto sue In that 
character.—Hawkins, V v. - Cpmnv^- 
wealtijt, 8 rAJK.Ma^slv» ^y*» 889—Oom- 
monwealtlx v. Hughes, 8 B.Mon., Ky*, 
,4®0.. ^ 

25. Ind.—Pittsburgh,-jStc^ R. ClP. v. 
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tnon law, may be plaintiff in a .stiit unless he is 
alone, or jointly with his coplaintiffs, entitled to a 
recovery of the whole^subject matter of the suites 
However, it has been held' that; although a legal ti¬ 
tle may be'necessary for a ’^standing as plaintiff in 
a court of law, it does not followthatithe complete 
legal title* is necessary so that, any perion may sue 
for an interference with possession if he has the 
right to immediate possession as against defend- 
ant.27 Under some statutory, prorisions, an ac¬ 
tion for damages to personal property need not be 
brought in the name of the holder of the legal title 
to such property.^S:.. 

An action - may ;be maintained by a person in 
'whoni fhere ^jsts fte^entij-e’Tei^l interest in a 
cause of action.^® In other words,,^1-egal title is 
sujficient for the maintenance of an action at law.^o 
If plaintiff,, suing at law, has a legal tide, in what¬ 
ever forin, to-the. cause of action which he has 
pleaded, he has .,a .su&cient remedial iiiterest^^ 
Where the person In whose name the action. is 
brought has the legal title to the subject matter 
thereof,, he may adopt the action as his own, al¬ 
though it was ori^nally brought in his name, by a 
third person who later repudiates his connection 

therewith.^2 

Title to chose in action: At commofi law -no one 
but the legal owner of a chose in action may prose¬ 
cute, an action at law for its recovery.®^ A suit on 
^a chose in action "must be brbught 'ifi the name of 
the holder of the legal title such a person is the 
•only proper plaintiff in an action instituted there¬ 
on.*® An action dependent on the' ownership by. 
plaintiff df a legal title to choses in action may not 
be sustained by parol evidence lhat plaintiff is the 


equitable owner of such choses.*® The evidence 
must affirmatively Ishow that plaintiff has the legal 
title to the chose in action at the time he institutes 
his suit,*7 and a peremptory instruction should be 
given directing a verdict for defendant where the 
evidence establishes the fact that plaintiff acquired 
the chose in action after bringing suit** 

Time when plaintiff shoi^ld have legal title. It is 
axiomatic** that a plaintiff in a court of law, in 
order to. maintain his suit, should have the legal 
title to the chose in action at the time he institutes 
his suit.^® 

c. Beneficial Interest 

At common law the fact that the entire beneficial 
ownership of the Cause pleaded by plaintiff In a court of 
. law lies In him ordinarily does not warrant an action in 
his name as plaintiff If he has no legal title thereto. 

The common law looked to the entire legal in¬ 
terest, aqd did not directly recognize the beneficial 
interest or equitable.title.**! If a plaintiff in a.couit 
of law ^ows no legal title tq the cause which he 
has pleaded, the fact that the entire beneficial own¬ 
ership appears in him does not warrant an action 
at law in his name as plaintiff,** since an equita¬ 
ble title does not confer the right to sue at law,** 
and a person with a purely equitable right has no 
standing, suing in his own name, in a bouit of 
law;** an action may not be maintained in the 
name of a person who bases his right to recovery 
on a purely equitable title.*® Furthermore, a stat¬ 
ute which authorizes suits at law by a party having 
only a beneficial or equitable interest in the subject 
of the action as distinguished from a legal title 
thereto has been held inapplicable to an action not 
“founded on a contract for the payment of money,*® 


Home Ins. Co., 108 .N.B. 626, 629. 
... pia. $66. Ann.Cas.l918A 828. 

47 p 22 note 82/ , - 

26.. Tex.Tr*ATOeson v., Shary..; •Civ. 
App., 84 ‘S.W.2d 1116. 

27. Idaho.—^Bower v. Moorman, 147 
P. 496, 499^.27 Idaho 168. Aan.Ceu3. 
1917C 9$,, 

28., ^Oa.7-^State Highway Dept. v. 
Florence, 88 S.13.2d <62i 78 Ga.App. 

862.. 

29^^ Co.nn.TT61;qddai;d'V. Mi;c, 14 Conn. 

• 60s. f Pa.—Odx V. Pennsylvania R. Co., 
: 87 A. 681/86 A. 868, 240 PA 27— 
Armstrong v. 'Danca^ter; 6 Watts 

68,. 80 Atti.D. 898. 

81 . W.Va-—Bentley > y. gtcui^axd P. 

Ins., Cou, 28 68A 40; W-Va. 79. 

,47 a^.p;,8’$,note 71 ;; ' 

62. Mas8^4.^Craig v, Twomeyi 14 
> ^Gra^.486;». ' 

47^'C.J:'p-88ri6te 74. ' • 


33. Ky.—Lytle v. Lytle, 2 Mete. 12?; 
3A Pa,—^Le-vy V, .Levy, 78 Pa. 507* 
21 Am.R 85.^ : 

35. HI.—Illinois Steel CA v. Preble 
Mach. Works Co'., 116 Hl-App.’ 268, 

. arnirmed U K.B. 574, 219 Ill. 408. 

36. Ga.—Florida Coca ColaHottling 

Co. V. Ricker, 71 S.B3. 784, 186 Ga. 
411. - / 

37. Miss.—St. Paul F, & M. Ins. Co. 
V. W. BL Daniel Auto. Co., 88 So. 
807, 121 Miss. 745. 

38. Miss.—St. Paul F. & M. Ixw. Co. 
V. W. H. Daniel Auto Co., supx^a. 

39* Kan.—:in 
Commercial' Credit Co. v. Brown^ 
:: 68. P.2d 866, 867, 143 Kan. 66. , 
MiSfl.-rStt Paul F. & Ins. Co. v. 
•' .W.. ^ Daniel Auto Co., 8$ So, 807, 
Miss. 745. 

40. Ga.—^Hozie v. Amerious Auto 
Co., 87 S.B.2d ‘808, 73 Ga.App. 686 
rJt -uvipginla-OApollna Chemical Co: v. 

901 


Rachels, 162 S.B. 808, 41 ClaApp. 
281. ‘ - 
Kan.—Cknrpu dnoted In. Com¬ 

mercial credit" Co! v. Blrown, 68 P. 
2d 866. ‘867, 148* Kan. 66. 

Miss.—St. 'Paul F. & M. Ins. Co. v. 
W. H. Daniel Auto Co., 83 So. 807, 
121 Miss. 746. 

41. Ind.—'Pittsburgh, etc.*, R. Co. v. 
Home Ins. Co., 108 N.B. 626, 629, 
188 Ind. 866, Ann.Cas.l918A 828. 
Ky.-^Lytle v. Lytle, 2 Mete. 127. 

.42. lU^—^Thomson v. Black, 65 
, 10.92, 200 ni. 466. 

47 C,J. p 28 note 67.; . i : 

43. HI.—^McLeaji County Coal Co. v. 
Long, 91 m. 617, 

4^ Miss.—Pollard, v. - Thoi^as,. 61 
Miss.' 160. 

45. N.Y. 1 —Albaioy Bx<^ . Baokf v. 
, .SA2e^ a 'Hill. 66i 
47 C.J, P 28 nqt^ ,70. 

• 46.- Ala.—McNutt v. Klnjgr, 69 Ala. 
! - 697-^kinner v. BedeH, 32 Ala. 44. 
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§ 6 

or to an action for the nonperformance of an act 
or the failure to discharge a duty.*^- 

d. Bight of Addon 

. Only one having a legal right of action may be en- 
titled to maintain an action at law. 

Only one having a legal right of action may be 
entitled to maintain an action at law;^^ the right 
to maintain an action should, be in the person in¬ 
stituting it.^^ He who is without a right of action 
on a given cause of action may not ordinarily as¬ 
sert this cause in his own name, even when the 
whole beneficial interest is in him,5® and the fact 
that one has an interest in the result qf an action 
does not mean that he has an interest in the right 
of action itself so as to permit him to be made a 
party plaintiff thereto.®^ A person, who is not pos¬ 
sessed of the right of action may not maintain an 
action as plaintiff, although there may be a cause 
of action against defendant in favor of another 
person not a party to the suit.52 On the other 
hand, the person who is vested with a right of 
action on a given cause of action may sue on it in 
his own name, although the whole beneficial in¬ 
terest is in another.®* 


c. Right of beneficial owner to use le¬ 
gal owner's name 

f. Classes, of cases in which there may 
be use-plaintiff 

• g. Proof of use-plaintifFs interest 

h. Nominal plaintiffs status as party 

i. Use-plaintifFs status, as party 

j. ' Defenses 

k. Statutory provisions 

L Civil law 

a. In Gteieral 

In the absence of provisions to the contrary, where 
the beneficial ownership and the legal title to a chose In 
action or tangible property are separated, the beneficial 
owner’s rights may: be protected by the bringing, of an 
action to his use in the name of the Jegal owner as 
nominal or legal plaintiff; , ' 

In the absence of, or prior to the effective date 
of, code provisions or rules of civil procedure, as 
discussed infra subdivision k of this section, where 
the beneficial ownership and the legal title to a 
chose in action or tangible property are. separated, 
the beneficial owner^s rights may be protected by 
the bringing of an action to his use®^ in the name 
of the legal owner®® as nominal®® or legal®^ plain¬ 
tiff. 


§ 7. .Nominal and Use-Plaintififs Necessity of Legal Cause of Action in Nom- 

a. In general inal Plaintiff 

b. Necessity of legal cause of action in .ction at law .tor th« uao of 

nominal plaintiff another the party suing mu^ have a legal right of 

c. Necessity of beneficial interest in use- action. 

plaintiff In order to maintain an action at law for the use 

d. Right of legal owner to select use- of another, the party suing must have a legal right 

plaintiff of action,®® and, if the legal plaintiff himself has 


47. Ala.—Skinner v. Bedell, supra. 

48. m. —^Mudge V. Hinkle, 46 HI. 
App. 604. 

Ky,—Weathers v. Ray, 4 Dana 474. 

Xt is aa iaiperative role that the 
party having a legal right of action 
is alone entitled to maintain an ac¬ 
tion at law.—^Mudge v. Hinkle, 46 
lil.App. 604. 

49. Md.—Waller v. Waller, 49 A.2d 
449, 187 Md. 185. 

Ohio.—Stelnle v. City of Cincinnati, 
53 N.E.2d 800, 142 Ohio St 550. 

60. Pa.—^Usher v. West Jwsey R. 
Co., 17 A. 597, 126 Pa. 206, 12 Am. 
S.R. 862, 4 L».RJ^ 261. 

47 C.J. P 24 ntote 99. 

81. Ariz.—Richfield Oil Corporation 
^ V. La Ihrade, IQS' P.2d 1115. 66 Ariz. 
100 . • 
Attozneyg ok ooatiiiiraut tea ^ 
Attorneys who take , a case on con¬ 
tingent fee basis may not be'made 
parties plaintiff, since, while: they are 
^Interested .In tixe result of action. 


they have no interest in right of ac¬ 
tion.—Richfield Oil Corporation v. L»a 
Prade, supra. 

58. Ind.—Collins Coal Co. v. Hadley, 
76 lSr.E. 832, 78 N.B. 863.' 38 Ind. 

I App. 637, 

47 CJ. p 24 note 1. 

53. Mich.—Corpus Juris quoted in 
^chigan Boiler & Sheet Iron 
Works V. Dressier, 282 N.W. 222, 
225, 286 Mich. 502—Corpus Juris 
cited in Stephenson v. GN>l.den. 276 
N.W. 849, 869, 279 Mich, 710. 

47 C.J, p 24 note 98. 

54. Fla,—Corpus Jnzte quoted in 
Standard Fertilizer Co. v^ State. 177 

So. 548. 549, 189 Fla. 850. 

N.H.—Corpus Juris dted In St. Wil- 
' Ham's Church. Baguette Liake, v. 
People. 56 lsr.Y.S.2d 868 ', 878. 269 
App.Div. 874. reversed pn other 
grounds 72 N.E.2d 604, 296 N.T. 
861, reargument denied 73 N.E.2d 
,576. 296 N.Y. 1000. 

47 C.J. p 25 note 16. ^ ' 

,55ii Fla.—Corpus Juris quoted ik 

m2 


Standard Fertilizer Co. v. State, 

177 So. 648, 649, 189 Fla. 860. 

47 C.J. p 26 note 16. 

56. Fla.--^Corpus Juris quoted in 
Standard Fertilizer Co. v. State. 

177 So. 648, 649, 139 Fla. 860. 

•Pa.—Wood V. Coffey, 14 Wkly.N.C., 
Pa. 108. 

67. Fla.'^-Xlorpus Juris quoted in 
Standard Fertilizer Co. v. State, 

177 So. 648, 649, 189 Fla. 860. = 

47 C.J. p 26 note 18. 

58. Ga.—National Ben Franklin Fire 
Ins, Co. V. McGann, 168 S.B. 862, 
170 Ga. 673—^Ross v. Glover-Ball 
Co.. 118 S.B. 691, 156 Ga. 109— 
.State of Georgia y. Bank of Quit- 
man. 46 S.BI 236, 117 Ga. 849— 

Wright V. Continentel Insuiance 
Co., 48 SLB. 700. 117 Ga. 499—Nor- 
Union Fire Insurance Society 
V. Wellhouse, 39 S.B. 897, 118 Ga. 
970—Terrell v: Stevensoi^ '25 S.B. 

I 362,. 97 Ga. 670—Franklin V. Mob¬ 
ley, for Use of Patrick, 36' .S.B.2d 
173. 73 Ga.App, 245—Outright , v. 
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jio cause .of action, he may not sue to recover for 
the benefit of another,inasmuch as the right of 
recovery is founded solely on the daim of the le¬ 
gal plaintiff.*® • 

c. Neciessity of Beneficial Intereet in XJse-Flain- 

tiff 

The right to maintain an action in the name of one 
person for the use of another does not depend on the 
frrtepest which the use-plaintiff may have In the result 
thereof. 

' While it has been held that a person having no 
beneficial interest to protect may not sue in the 
name of another for his own use,®i it has also been 
held that the right to maintain the action does not. 
depend on the interest which-the use-plaintiff may 
have in the result thereof,so that, where the le¬ 
gal owner has a cause of action against defend¬ 
ant, it has been held immaterial, as far as defend¬ 
ant is concerned, whether the use-plaintiff has any 
interest or not, that, being considered a matter 
which concerns the legal and use-plaintiffs, and not 
defendant^^ 

d. Eight of Legal Owner to Select TJse-Plaintifl 

Ordinarily,. the legal owiier may, bring hie action for 


§7 

the use of whatever person he may choose, provided his 
selection of a use-plaintiff does not prejudice any defense 
which defendant may have. 

Ordinarily, the legal owner may bring his action 
for the use of whatever person he may choose,®^ 
and his selection of a use-plaintiff generally is a 
matter with, which defendant is not in any way 
concerned, provided such selection does not prej¬ 
udice any defense which defendant may have.®® 
As far as defendant is concerned, it usually is not' 
necessary that the use-plaintiff selected by the legal 
owner should in fact have any interest or connec¬ 
tion otherwise with the. subject matter of the ac- 
tion.®7 

6. Eight of Beneficial Owner to TTse Legal Own¬ 
er’s Name 

The beneficial owner may be entitled to bring an 
action to his own use In the name of the legal owner 
without the consent or authority and eveh against the 
expressed wish or the refusal of the legal owner.. 

The beneficial owner may be entitled to bring 
an action to his use in the name of the legal own¬ 
er,®® or, after the legal owner’s death, in the name 
of his administrator,®® without the consentT® ox the 
authority'^^ of the legal owner. 


National TJnlon B^re Ins. Co., 15 
S.B.2d 540,.-66 Ga.App. ITS-^HAll, 
for Use of BtKeridge, v. Sbaw, 9 
S.B.2d 860, 62 Ga*App. 757. 

Pa,—Kemnaerer, Inc. v. Snyder, Com. 

PI., 18 Lehigh Co.L.J. 146. 

5 ^, Ga.—National Ben Franklin Fire 
Ins. .Co, V. McGann, 153 S.B. 362, 
170 Ga. 673—^^anklin v. Mobley, 
for Use of Patrick, 36 S.E.2d 173, 
73 Ga.App, 246—Outright v. Nation¬ 
al Union Fire Ins. Co., 15 S.B.2d 
540, 65 Ga-App. 173. 

47 O.J. P 26 note 21. 

Eftoot of voluntary payment 
Where parties to executory con¬ 
tract for sale of property agreed that 
deed thereto - should be placed in 
escrow to await examination of title, 
payment by stranger to contract of 
purchase money to vendor constituted 
volxmtary payment which could not 
be recovered, on' purchaser's refusal 
to accept deed to lot tendered by 
stranger, hy suit by stranger in the 
name of vendor, suing for stranger's 
use.—Hill, for Use of Etheridge, v. 
Shaw, 9 s:B.2d 860, 62 GsuApp. 767. 
eix Ga.—National Ben Franklih Fire 
Ins. Co.. V. MpGann, 153- S.B. 362, 
170 Ga. 67$. . ^ 

—Scranton Axle & Spring Co. v. 
Scranton Board of Trade, 146 A". 
139, 297 Pa. 26—^Automobile Securi¬ 
ties Corporation v. Wilson, 141 A. 
849, 293 Pa. 148. 

47 'CiJ. p 25 no1;e 19. ' ^ 

61. Ga.—Thrift Bros. v. Baker, 87. S. 
B. 676, 144 Gku 5$8-^Hlll, for‘US^ 


of Etheridge, v. Shaw, 9 S.B.2d 860, 
62 GaApp. 767. 

62. Pa.—Automobile Securities Cor¬ 
poration V. Wilson, 141 A. 849, 293 

: Pa. 143—School Dlst. . of City of 
New Castle, Now for Use of Sherer, 
V. School List, of North Beaver 
Tp., 14 A.2d 866, 141 Pa.Super. 401 
—^B. & S. Motor Transportation Co. 
V. V^orld Fire & Marine Ins. Co., 
92 Pa.Super. 236. 

47 C.J. P 26 note 20. 

63. Fla.—Corpus yurls gnoted in 
Standard Fertilizer Co. v. State, 
for Use of Groves, 177 So. 648, 549, 
130 Fla. 350, 

47 C.J. P 27 note 87. 

S 4 . Ga—Hill, for Use of Etheridge 
V. Shaw, 6 S.E.2d 778, 189 Ga 294, 

47 C; J. P 26 note 23. 

65. Pa.—Brier Hill Coal Co. v. Hart¬ 
ford Steam Boiler Inspection & In¬ 
surance Co. of Hartford, Conn., 22 
A2d 230. 146 PaSuper. 198. 

47 C.J. p 26 note 24. | 

66 . Ga—^Norcross Butter, etc., Mfg; 
Co. V. Summerour, 89 S.E. 870, 114 
Ga. 166. 

47 C.J. P 26 note 26. 

67. Ill.—Knight v. Griffey, 43 N.B. 
727, 161 Ill. 86. 

47 Q. J, P 26 note 26,. 

68. U:S.^-<l<»Fas juris cited in 

Fidelity & Deposit Co. of Mary^ 
land.y. State of, Montana, "C.C-A 
Mont, 92 F.2d 693, 698—Hawklnson 
V. Camell* A;- B^^adburn, D.C.Pa, 26 
F.SUpp. 150.-■ ‘ 


Fla—Corpus Juris guoted in Stand¬ 
ard Fertilizer Co. v. State, for Use 
■ of Groves, 177 So. 648, 649, 139 Fla 
860. 

Mass.—Choate v. Board of Assessors 
of City of Boston, 23 N.E.2d 882, 
304 Mass. 298. 

PA—Coffey v. .White, 14 Wkly.N.C. 

108, 41 L.I. 15, 17 Phlla. 236: 

47 C.J. p 26 note 28. 

Action growing out of chose in action 
The beneficial owner may, in the 
legal owner’s name, prosecute any 
action growing out of the chose in 
action in which he has acguired an 
interest and any action collateral to 
it—^Waterman v. Williamson, 86 N. 
C. 198—47 C.J. P 27 note 42. 

69. Fla—Corpus -Joxls guoted in 
Standard Fertilizer Co. v. State, for 
Use of Groves* 177 So. 648, 649, 139 
Fla 350. 

I^asg.— ^Foss V. Lowell Five Cents 
Sav. Bank, 111 Mass. 285. 

70. U.S.—Hawklnson v. Carnell & 
Bradburn, D.C.Pa, 28 F.Supp. 160. 

—Corpus Juris guoted in Stand¬ 
ard Fertilizer Co. v. State, for Use 
of-Gr<iVes, jl77 So. 648, 549, ISQ 
350 . ■ 

I>a.—jPoffey v. White, 14 .Wkly.N.C. 

loi 41 L.L 16, 17 Phila .236. 

47 C.J. P 27 note 30. 

71. Fla—Corpus Juris guoted In 
>’.‘Standard Fertilizer Co. v. State, 

'for Use of. Groves, 177 Sa 648, 
549, 130 Fla. 350. 
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The beneficial owner has been held entitled to 
use idle leg^l owner^s name, even if the leg^l plain¬ 
tiff is unwilling to permit the use of his name,^^ 
and even if such use of his name is against the ex¬ 
pressed widi of the legal plaintiff Thus, it has 
been held that the legal owner has not the right to 
refuse the use of his name as plaintiff by the bene¬ 
ficial owner,74 or to prevent the use of his name;^5 
and that courts of law will protect the equitable 
right and compel the nominal plaintiff to permit his 
name to be used for the recovery of the claim.^® 
If the consent of the legal owner is not obtained 
at the outset of the action, it has been held that his 
consent at a later stage relates back to the com¬ 
mencement of the action, and ratifies The 

beneficial 6vmer*s right to sue in the , name of the 
legal owner may not be affected by pendency of a 
prior action in ^e name of the legal owner for the 
benefit of another alleged useeThe fact that 
the beneficial ownet acquired his interest in the 
property involved in the litigation after the cause 
of action arose has been held not to bar the right 
to maintain th,e action in the legal owneris nameJ^ 

f. Classes of Oases hi Which There May Be 
XTse>Plaintdff 


benefit of other parties who . may or may not be 
known at the time it is made, the legal plaintiff be¬ 
ing interested only because it will aid in securing 
a proper performance;^^ where a contract is per¬ 
formed, or attempted to be performed by the legal 
plaintiff, whd thereafter assigns its benefits, if :any, 
to the use-plaintiff;^^ and where a contract is 
between the legal plaintiff and defendant, but the 
former’s rights have been assigned to a use-plain¬ 
tiff, who undertakes performance, defendant ex¬ 
pressly or impliedly consenting to the assignment 
and ther^fter dealing with the use-plaintiff only.83 

In actions ex delicto. In actions ex delicto it has 
been held that there may not be a use-plaintiff.*4 
Where a tort action is brought for the* use of an¬ 
other, the nominal plaintiff may be considered, the 
real, plaintiff in the action,®^ and the usee may be 
considered as no paHy to the action.^® The name of 
the use-plaintiff may be regarded as surplusage,87 
and his rights may be disregarded.^^ Further, the 
description of the nominal plaintiff as trustee may 
also be regarded as surplusage.*® However, a tort 
action in die name of a nominal plaintiff to the use 
of another has, in some instances, beeh jpermitted to 
be maintained without objection or comment.®® 


The courts have outlined three classes of cases based 
on contract Jn which there may be a use-plaintiff. 
Ordinarily, there' may not be a use-plaintiff In a tort 
action. 

The courts have outlined three classes of cases 
in which there may be a use-plaintiff,*® as con¬ 
stituting cases where a contract is made between 
the legal plaintiff and defendant, largely for the 


g. Proof of XTse^Plaintbrs Intmnest 

As a rule, only the legal owner's right to recover:need 
be shown in a suit brought for the use. of another. 

In a suit brought for the use of another, as a 
rule, it is necessary only to show the legal owner’s 
right to recover,®! it is unnecessary to show 


Pa.—Chambersburg Ins. Co. v. amith, 
11 Pa, 120. 

72. Mass.-^-Choate v. Board of As¬ 
sessors of City of Boston, 23 N. 
B.2d 882, 804 Mass. 298. 

73. U.S.—rHawkinson. y. Carnell & 
Bradbum, D.C.Pa,, 28 F.Supp. 150. 

Fla,—Corpus juris guoted la Stand¬ 
ard Fertilizer Co. v. State, for Use 
* of Groves, 177 So. 548, 549, 130 Fla, 
850. 

47 C.J. p 27 note 82. 

74. Fla.—Corpus Juris quoted iu 
Standard Fertilizer Co. v. Sta^ 
for Use of Groves, 177 So. 548, 549, 
,180 Jla, 360. , 

47 P 27 note 83. 

TRi Fla,—Corpus juris quoted In 
•Standard Fertilizer Co. v. State, 
for Use of Groves, 177 So^ 548; 

180 Fla, 860. - :' 

47 C.J. P 27 note 34. 

98. Ftaw-^rOorpus Juris nquoted .In 
Standard Fertilizer Co. v. State, for 
Use of Groves^ 177 So. 543, 643, 180 
Fla. 350. I 


Miss.—^Anderson v. Miller, 15 Miss. 

688 . 

77. Fla,—Corpus Juris quoted in 
•Standard Fertilizer Co. v. State, for 
Use of Groves, 177 So. 548, 549, 180 
Fla, 350. 

Ga.;—Bowe v. Gress Lumber Co., 12 
S.B. 177, 86 Ga, 17. 

78. Fla.—Corpus Juris quoted in 
Standard Fertilizer Co. v. State, for 
Use of Groves, 177 So. 548, 649, 180 
Fla, 350. 

HI.—Foreman Shoe Co. v, Lewis, 80 
N.B. 971, 191 Ill. 165. 

79. K.^.—^Domas v. Bampton, 58 N. 
H. 134. 

47 C.J. p 27 note 40. 

80. Pa,—Blue Star Nav. Co. v. Bm- 
.mons Coal Min, Corp., 120 A. 459, 
278 Pa. 862. 

8L Pa.—^Blue Star Kav, Co. v. Bm- 

. / mons. Coal Min. Corp^ supra. 

n Pa.^Blue Star K«w. Co: y. Bm- 
mons coal Min, Corp., sui^r^^ 

88., Pa.:r^Blue Star Nay. Co. v. Sbn- 
mons Coal Min. Corp.* suprjGu 


84. Ga,—Willis v. Burch, 42 S.B. 718, 
116 Ga. 874. 

Miss.—^Kcmsas Citvv eta,. R. Co., v. 

Cantrell, 12 So. 344, 70 Miss. 339. 
47 aj. p 27 note 47. 

85. Fla,—Roof v. Chattanooga Wood 
Split Pulley Co., 13 Bo. 697, 86 Fla. 

Miss,—^Brown y.. Thomas, 28 Misa 
8*5. 

86. Fla.—^Roof V. Chattanooga Wood 
Split Pulley Co., 18 So. 697, 88 Fla. 
284; 

87. Ga,—Schley y. Lyon, 6 Ga. 680. 

47 C.J. p 28 note 60. . ; ' 

88 . . Miss.—^Kansas Oily, eta, R. Co. 
y. Cantrell, 12 So. 844, 70 Misb. 329. 

47 CJ. p 28 note 61. 

89. ni.—Meyer y. Boss, U9 IU.App. 

. -^*5- ,,.v : . V . V. 

M La,-^; 7 ^,isz y. . Kansaa City 
' Southern Co., 38 So. 120, 148 La. 

929. ’ r 

47 C.J. p 28 note 68. 

91. Pa,—Palmer v. Delaware County 
•'Bldg, A^s'n, 101 PeuSuper. 870. > , 

47 p 28 note 59. n 
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the interest of the use-plaintiff by proof ,^2 the 
absence of a situ^ition where after recovery an is- 
^e is raised as to the disposition of the judgment®^ 
Also, proof of the use-plaintifPs interest may be 
necessary for the purpose of meeting and answer- 
ipg some defense which, , although good against the 
legal plaintiff, is not jgood' a^inst the usee,24 and 
on motion of defendant^ a court inay require the 
person for whose use the suit is entered to produce 
to the court the assignment under which he claims 
the ^it for his use,?5 and, where the nominal plain¬ 
tiff. repudiates the action, ^e use-plaintiff may be 
required to. prove an equitable title in himself .22 

h. Nominal Pkinti^s Status as Party 

In an action brought for,the use of another, a court 
of law may recognize only the person In whose name 
the action is brought as plaintiff; while the court may 
not permit the nominal plaintiff to control the action, he 
may resist any defense made by defendant and avoid 
• liability as to him as well as a set-off If one has been 
set up. 

Where an action is brought for the use of an¬ 
other, a court of law may recogniae only the per¬ 
son in whose name the action is brought as plain- 
tiff.27 He is plaintiff on the record,28 and he is a 
nece^iary paiHy in every stage of the proceeding.^® 
The person who brings the suit has been held to be 
the real plaintiffbut it has also been held that he 
is merely a nominal party.® A plaintiff who has 
amended his petition so as to sue for the use of an¬ 
other continues to be plaintiff for the purposes of 
the tecqrc^®‘^d of ^forcing the rights of the 
usee.4 


Rights of nominal plaintiff. While a court of 
law may not permit the nominal plaintiff to control 
the action,® he is entitled to resist any defense 
which may be made by defendant,® and to avoid lia¬ 
bility as to him,7 and to avoid a set-off if one has 
been set up.® While the nominal plaintiff has been 
held to be a mere trustee without any interest in, 
or power over, the action,® it has also been held 
that he is not a' trustee in any sense since he has 
no authority whatever,^® 

L Use-PlaintifTs Status as Party 

While the use-plaintiff ordinarily Is regarded as the 
real plaintiff In an action brought fpr his use and the 
court usually may declare and protect his rights, he Is 
hot a party to the action in a legal sense; generally the 
use-plaintiff Is considered to be entitled to control the 
action. 

While the use-plaintiff is generally regarded as 
the real plaintiff in an action brought for his use,^! 
and in modern practice, as a matter of convenience, 
the court may declare and protect his rights,l® he 
is not a party to the action in a legal sense.^® It 
has been held that the use-plaintiff has no further 
or greater rights than those of the legal plaintiff 
since he derives all his rights from the Jiegal plain- 
tiff.14 

Control of action. Generally, the use-plaintiff is 
entitled to control the action,^® but it has also been 
held that the only cases in which a. third person has 
the exclusive right to the control of an action at 
law are where he has acquired the whole interest 
of the nominal plaintiff, either by his voluntary act 
or by operation of law.l® 


9d; Pa.-^Palmer v. Delaware Ctounty 
Bl^gr.. 

4lC.J. P ^8‘note' 60. 

Pa.^—Crawford V. Stewart, 88 Piflu 
34—^Armstrongr v, Lancaster, 5 
. Watts 68, 30 AmJO.; 283i 

94. Pa.—^Berks County School Dlst. 
V. Levan, 86 Pa^ 360: ' 

95. .< Md.—Harris .v.. JalSTay, 8 Harr: 
& J. 648. 

.96. Peu—Coffey y. WjUte, 14. Wkly.Kr. 
C. 108. ■ 

97. Ill.—^Unlon Nat. Bank v:. Banth, 
68..N.B. 61,6, 179 Ill. 83.. 

'^7’C.J, P 28'note 66l' ^ . 

98. ill.—Henderson Welch, 8. Ill. 

840. . - - 

§9; ilU—Urilon^ tTkt, B«ik V. Bal^ 

‘ 68N:fl. 6l6.;i79^il>. 83. " ; 

47 C.J. p 28 hdte'68. 
r iHIll^ for Use of^BJtheiidge V. 
Shaw, 6 S.B.2d 778, 189 Gfii. 294, 
,tri9^$fejirred,. see 9., S.D.24,860,, 62 
Ga.App. 7^7. 

47 C;J.^ p i28< not^ 70. ‘ •S' " 

. ^ i JjTjjTi-rrrGreevSf . vV.,'^ > Republic 
Ins. Co., 84 N.Y. 672. 


3. Ga.—Sllgh V. Smith, 136 S.EI 176, 
86 Ga.App. 287. 

4. Ga.—Sllgh y. Smith, supreu 

5. Fla.—Thomas v. Martin, 129 So. 
602, 100 Fl€U 146—Kendlg v. Giles, 

• 9 Fla. 278. 

Vt—Underhill v. Rutland R. Co., 98 
A. 1017, 90 Vt 462. 

47 C.J, P 29 note 96, 

6 . Ill.—McCormick v. Pulton, 19 Uli 

. 670. 

7. Ill.—^McCormick v. B\ilton, supra. 

8. ni.—McCormick v. Pulton, supra. 

9. Pa.—Fetterm^ . v. Plummei!, 9 
Serg. & R 20. 

l6. N.T.—Greene v.. Republic Fire 
Ins, Co., 84 N.T. 672. 

IL Fla,—^Thomas v.^ ilartin, 129 So, 
602, 100 301a: 146-^Kendig v. Giles, 
9 FTa. 278. 

Iowa.-^ozpiu Juris cited in Jasper 
Co., Inc. V. Stergios, 5 N.W.2d 192^ 
i96, 232 Iowa 986—^Corpus' 
cited In Ronna v. American .State 
^papk of Walnut .236 N.W. .68, ,74; 

^ 213 Iowa 866. ' 


Ohio.—Gibson v. Solomon, .23 N.B.2d 
996, 136 Ohio St. 101. 

47 C.J. p 29 note 90. 

12. Ill:—^Unlon Nat. Bank v. 38arth, 
63 N.E. 616, 179 Ill. 83. 

47 C.J. p 28 note 69. 

13. Qsl —Mathis V. Fordham, 40 S. 
E. 324, 114 Ga. 364. 

47 aj. p 29 note 88. 

14. U.S.—^Lloyd Moore, Inc. v. 
Schwartz, D.C,Pa., . 26 F.Supp. 188. 
A use<9latntrff is asslgrnee of rights 

of legal plaintiff and is only entitled 
to benefit of legal plalptifTs cTaipi 
against defendant.-T-Lloyd. , Moore, 
Inc., V. Schwartz, D.C.Pa., 26 F.Supp. 
188. 

15. Fla.—Thomas v. Martin, 129 So. 
602, 100 Fla. 146—Kendig v. Giles, 
9 Fla. 278. 

47 C.J. p 29 note 95. • • 

4.3: • Mlass.'^bffin v. Adamb, 131 
Mass. 133. 

47 C.J. p 29 note 9t, 

,. .Where legal owner has direct in- 
■t^est cause of action, he may 
withdraw his consent to use of his 
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j. Defetues 

Defendant may not be entitled to take advantage of 
the fact that the nominal plaintiff has no real Interest in 
the litigation. 

While defendant may not be entitled to take ad¬ 
vantage of the fact that the nominal plaintiff has 
no real interest in the litigation,!^ unless he puts in 
issue, by the proper plea, the right, of the usee to 
recover on the chose in action,!^ he may, as a gen¬ 
eral rule, urge any defense which he may have 
against the nominal plaintiff.!® Moreover, it has 
been held that, except where the nominal plaintiff 
repudiates the action, defendant may set up any just 
defense which he has against the use-plaintiff 
ordinarily it is the nominal plaintiffs right alone 
which may be defended against,®! and defendant 
has no concern with the title of the use-plaiiitiff, 
and so may not be permitted to controvert it®® 

k. Sta^nitory Provisions 

(1) In general 

(2) Real party in interest 

(1) In General 

Under some constitutional and statutory provisions, 
parties plaintiffs may bring and prosecute suits In their 
name for the use and benefit of others. 

Under some constitutional and statutory provi¬ 
sions, parties plaintiffs may properly bring and 
prosecute suits in their name for the use and benefit 
of others.®® A statute providing for procedure in 
certain contingencies when a person is suing for 
the use of another person has been held impliedly to 
authorize suits by one person to the use and benefit 
of another person,®^ but not to require it®5 Where 
the statute does not attempt to prescribe when a 
suit for the use of another may be brought, the 


court may look elsewhere to detcfttiine whether 
such practice is proper in a particular case,®® as in 
a case where the legal title to the cause of action 
is in plaintiff, although some one else may have an 
interest therein.®*^ 

A suit may.be brought in the name of one who 
has a naked legal title biit no beneficial interest,®® 
and even in the name of a person having no con¬ 
nection with the controversy,®® but it has been de¬ 
clared unusual to sue for the use of a person who 
is the sole owner of part of the property involved 
in the suit, with no legal title or interest therein in 
plaintiff.®® Further, the practice of bringing a suit 
for the use of another has been held to be of fa¬ 
miliar use only wh^n moneyed demands are the 
foundation of the action.®! 

The party in whose name the suit is brought is 
a mere nominal®'® and formal®® party; the person 
for whose benefit the suit is brought is the reiil 
plaintiff.®^ The nominal party is incapable of ex¬ 
ercising any control over the suit,®® and it has been 
held that the permission of the nominal plaintiff 
to use his name need hot be obtained,®.® Moreover, 
there is no presumption favoring defendant that the 
suit was brought without the nominal plaintiffs au- 
.thority.®^ .However, if the nominal plaintiff’s name 
is used without authority, defendant may, by show¬ 
ing cause therefor, at the proper time and in the 
proper manner, obtain protection.®® 

Unless a defense is shown against .^e equitable 
plaintiff, an answer denying his ownership presents 
an immaterial issue.®® Defendant may ordinarily 
avail himself of any defense to which he is entitled 
as if the use-plaintiff were a party to, the suit.^® 
Defendant may no;t recover a cross demand against 


name as nominal plaintiff, and have 
action dismissed on payment ot costs 
to use-plaintiff .to time of such with¬ 
drawal.—Coffin y. Adams, supra. 

1.7. ni.—Foreman Shoe Co. v. Lewis, 
6 ® N.R S71, 191 Ill. 166. 

N,H.—Farnsworth v. Sweet, 6 N.H. 
267. ' 

18. HL—^Foreman Shoe Co. v. Lewis, 
60 ]Sr.E. 971,191 HI. 165. 

19. Ga.—HIU, for Use of Etheridge 
V. Shaw. 6 S.B.2d 778, 189 Ga. 294, 
transferred; see, 9 S.E.2d 850. 62 
GaAwPP. 767. 

47 C.J. P 80 note L 

SO. Pa.—Coffey v. White, 14 Wkly, 
N.C. 108. 

47 C.J. p 80 note 

' 2L Pa.—Guaranty Trust, .eta, Co. 
, V. Powell, 24 A 346, 150 Pa. 16. 
"•47 aj. p 20 note 3. 


22 . Pa.—Hamilton v. Brown, 18 Pa. 
87. 

47 C.J. p 30 note 4. 

23. Tex.—City of Sweetwater v. 
Foster, Civ.App., 87 S.W.2d 799. 

24. Tex.—City of Sweetwater v. Fos¬ 
ter, supra. 

47 C.X p 30 note 8. 

26. Tex.—Galveston, etc., Co. v. 
Freeman, 57 Tex. 156. 

26. Tex.—Perkins v. Terrell, Civ. 
App., 214 S.W. 551. 

27. Tex.—^Perkins v, Terrell, supra. 

28. Tex.—Smltk v. Mosley, 12 S.W, 
748, 74 Tex. 681. 

29. Teii —Smith v, Mosley, supra. 

• 

30. Tex.—Perkins v. Telrell, Civ. 
App., 214 S.W'. 661. 

31. Tex.—Hooper v. Hall, 80 Tex. 
154. 


32. Tex.—McFadin.v. MacGreal, 26 
Tex.,. 78. 

47 C.J. p 80 note 22. 

33. Tex.^McFadln v. MacGreal, su¬ 
pra. 

34. Tex.—^McFadin V. MeCcGreal, su¬ 
pra. 

47 O.J..p 30 notes 20, 24. 

36. Tex.—Galvestph, etc., R. Cp. y. 
Freeman, 67 Tex. 156—^Mcl^din v. 
MacGreal, 25 Tex.'78. 

36. Tex.—Galveston^ etc.^ R. Co., y. 
Freeman, 67 7?^ .156-^McFadln v. 
MacGreal, 25 T^^ 78. . 

87. Tex;—Allen y, Papnell, .61 Tex. 
165. 

28. Texi-^Allen v. Panhell, supra. 

39. Tex.—^Allen v^ Pannell,^ supra.; 

40. Tex.—rBaily V. TramiUell, 27 Tex, 

817. •' ‘ 
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the nominal plaintiff unless he is first affotded an 
opportunity- to appear and protect his interests, 
since the ’'action may be commenced without his 
knowledge or consent and he is not, for the pur¬ 
pose of the litigation, deemed a party to the ac- 
tion,^^ 

(2) Real Party in Interest 

Under code provisions or rules dt civil procedure 
requiring that an action be brought In the name of the 
real party In interest, generally an aptlon may not be 
maintained to the use of the beneficial owner In the 
name of the legal owner as nominal plaintiff, but it has 
also been held that the. fact that an action Is brought 
In the name of one.person to the use of another, may 
hot defeat It. 

Under code provisions or rules of civil procedure 
requiring that an action be brought in the name of 
the real party in interest, generally an action may 
not be maintained to the use of the beneficial own¬ 
er in the name of the legal owner as nominal plain¬ 
tiff,it has also been held that the fact that 
an action is brought in the name of one person for 
the use^and benefit of another may not defeat it,^^ 
and that, where a petition,or a petition and the 
caption,state in full the names of those for whose 
benefit the relief is asked, they are virtually parties 
plaintiff. It has also been held that the use-plain- 
tiff may,, by amended petition, assume the attitude 
of the real plaintiff in the action.^® 

Under a code provision to the effect that civil ac¬ 
tions must be prosecuted in the names of the real 
parties in interest and referring at least in part, 
to other provisions of the code making claims as¬ 
signable by a writing which before were not, so as 
to enable the assignee to sue in his own name, the 
fact .that an action is brought in the name of one 
person to the use of another has been held not to 
defeat it,47 as in a case where the suit is on a con¬ 


§7 

tract which has not, in fact, been, so assigned.45 
Moreover, under such a code provision the fact that 
an action for tort is brought in the name of one 
for the use of another has also been held not to 
defeat it,4^ and the words ^^to the use, etc.,” have 
been held to be mere surplusage in such an ac- 
tion^so 

Under a code provision whereby a suit brought 
for the use of another is not necessarily bad, the 
legal owner may bring an action to the use of any 
person that he may name,5i and to do so it is not 
necessary, to assign the claim to the beneficiary.52 
The action is between the nominal plaintiff and. de- 
fendant,58 and it is not necessary to trace the in¬ 
terest of the beneficiary in the petition.54 

Provision as to actions on contract for payment 
of money. Where the code provides that in cer¬ 
tain actions, including actions oh contracts ex¬ 
pressed or implied for the payment of money, suit 
must be prosecuted in the name of the party really 
interested, it has been held that , suits on contracts 
to perform services, and on covenants, must be in 
the name of the legal owner of the. contracts, 
which may be for the use of the beneficial own¬ 
er,55 and all those holding legal title to the claim 
must sue as plaintiffs for the use of the beneficial 
owners.55 In a suit in the name of a person merely 
holding the legal title for the use of a beneficiary, 
the latter may be regarded as the sole party plain¬ 
tiff on the record.57 Such a code provision has 
been held, to apply only where the suit is brought 
piro forma by a nominal plaintiff to the use of a 
beneficial plaintiff,58 so 'that possible beneficiaries 
of the suit, not named as beneficial plaintiffs, have 
been held not to come within the code provision.® 8 
The beneficiary may be permitted to bring an ac- 


41. Tex.—McFadln v.* HacGreal, 25 
Tex. 73. 

48. N.C.—Brooks v. Holton, 48 S.?l. 
737, 136 N.C. 306. 

Pa,—^Pulli V. Wells, Com. PI., 31 
North.Co. 412. 

47 C.J. p 31 note 32. 

43. Kan.—^Hums v. McGinnis, 133 P. 
2d 162, 166 Kan. 300. 

Ky.—Wickliffe's Bx^rs v.. Smith, 10 
S.W.2d 291, 225 Ky. 796. 

44. Ky.—^Fenwick v. Phillips, 3 Mete. 
87. 

46. .Ky.—Neely v. Merritt, 9 Bush 
346. 

46. ky.—Fenwick Phillips, 8 

Mete. 87. 

47. tow€u^State v. Bhtterwor^ - 2 
Iowa 168. 


48. Iowa.—State v. Butterworth, su¬ 
pra. 

47 P.X p 31 note 43. 

Transfer of henefioial interest only 
The code requirement that an ac¬ 
tion be brought in name of real par¬ 
ty in interest does not prevent suit 
by assignor for benefit of assigmee, 
where asslgmment passed only bene¬ 
ficial interest and not legal obliga¬ 
tion of contractor to assignor, so 
that assignee may not maintain ac¬ 
tion in own name; the code was en¬ 
acted to aid and not to impair the 
remedy and the common-law privi¬ 
lege of suing in name of' another 
remains intact.—Bley v. Ophtlnental 
Ins. Co., 74 S.W. 162, 101 Mo.App. 
344. 

49. - Iowa—State v. Butterworth, 2 

Iowa 158. .• 

60. Iowa—Stat4 v. Butterworth, su¬ 
pra 1 


51. Iowa—Scott V. Granger, 8 Iowa 
447. 

68 . Iowa.—Scott V,. Granger, supra 
47 .C.J. p 31 note 38; 

63. Iowa—Scott V. Granger, supra 

54. Iowa—Scott v. Granger, supra 

65. Ala—Gore r. Gore, 34 So.2d 680, 
250 Ala 417—Bohanan v. Thomaa 
49 So. 308, 159 Ala. 410. 

66. Ala—Gore v. Gora 34 So.2d 680, 
260 Aia 417. 

67. Ala-r^Moody r. JacotoSy 108 So. 
467, 211 Ala 291. 

47 C,J. p ^ note 49. 

58. Ala—^Ex parte Broixdberg, 26 So. 
994, 121 Ala 361. 

69, Ala—Ex parte Bromberg, su¬ 
pra 

47 C.J. p 31 note 6h • . . 
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tibn in the name of the nominal plamtifE'for his 
use.*® 

Z. Civil Lav 

Under, the civil law, the practice of suing for the use 
of another has been recognized by the courts. 

Under the civil law, the practice of suing by one 
party for the use and benefit of another has been 
recognized by the courts.^^ While persons' author¬ 
ized by defendant to incur certain expenses and or¬ 
der certain services may not be entitled to main¬ 
tain an action to recover therefor for the use and 
benefit of those to whom payment is due, in the ab¬ 
sence of an assignment of such claims to them,^^ 
or a showing that the creditors authorized them to 
bring the suit,®^ the code of practice has been held 
to indicate, by the strongest kind of implication, 
that a suit may be brought in the name of an agent, 
if he discloses the name of his principal.®^ ^ 

A person who has the legal title may sue for the 
benefit of whom he pleases.®® While the use-plain¬ 
tiff may be considered the real plaintiff,®® the nom¬ 
inal plaintiff has been held to have control of the 
suit®7 Defenses against either the nominal plain¬ 
tiff or the real plaintiff in the- action are available 
to defendant®® 

§ 8. Right to Sue in Name of Another 

Where the legal title to tangible property or a chose 


In action Is In one perscn,_and the beneficial title Is In 
another, an action Involving such property usually may 
be maintained In the name of the legal owner when It 
is necessary or material for the protection of the bene- 
ficlal owner's Interests. 

Where the legal, title to tangible property or a 
chose in action is in one person, and the beneficial 
title is in another, an action -involving such property 
may be maintained in the name of the legal ovmer 
when it is necessary®® or material^® for the protec¬ 
tion of the beneficial owner’s iritere.sts.7i Such an 
action may be brought in the nmne of a party who 
has no interest, if there is a cause of action and he 
has the legal title.’^® However, it is unnecessary , to 
use the name of a nominal plaintiff to enfprce a 
claim when there , is nothing to prevent the mainte¬ 
nance of an action in the name of anyone legally 
entitled, thereto.^® However one without any bene¬ 
ficial interest in a cause of action may not maintain 
the action in the name of another.^^ . 

The consent of the legal owner is necessary in 
order to maintain the action in his name,^®. unless 
the beneficial owner indemnifies him for costs^® and 
damages,^^ in which event the courts may permit 
the action even against the legal ^owner’s protest.^® 

Transfer of interest in action pending. Under 
some statutes, where an interest is tr^sferred in 
any action pending, it may be continued in the nixht 
of the original party, if the parly to whoto the 


60. AlaM—Blrmi^bam, eta, Co. v. 
JBJtna Aca, eta, Co., 64 So. 44, 184 
Ala. 601. 

47 C.J. p 81 note 53. 

61. La.—City of Monroe v. Allen, 
132 So. 865, 171 La. 819, followed 
in City of Monroe v. Cooper, 182 So. 
858. 171 La. 823. 

47 C.jr. P 82 note 54. 

WHera defendant not prejndioed 
, Wliere suit is brought for use of 
real parties in interest by plaintiff' 
duly authorized to bring it, and 
where defendant , is not deprived of 
any of his means of defense and'will 
be protected by Judgment In actloi^ 
the action will be maintained not^ 
withstanding the , party before the 
court may strictly not be the proper 
party in, the case.—Charity-.Hospit^ 
of Louisiana !v. Anford, 181 So. 770, 
14 LaJ^p. 63fr—lUgaud v. Garvey, 8 
IjoAlPP. 781—^Tripo Coloyich v. Na¬ 
tional Fish and Oyster Co., 8 lid..^p4 
Orleans, 47. 

66 . La.—Lrs. Toler & Toler v, Mun 4 
son, 168 So. 93, 184 La. 895. 

68 . La.—^Drs. Toler & Tofer v: Mun- 
. i s<m; supra.' 

64. La.—^Relsz v. ' Kansas CUty 
-^Southern R. Co.,- 88 So. 120rA48 La; 
929, 983, 

47 Cjr, p 32 note SS. 


65. La.—^Moore v. Bres, 18 La.Ann. 
483. 

47 C.J. p 32 note 56. 

66 . La.--U. S. y. Union Bank, 8 La. 
Ann. 388. 

47 C.J. p 32 note 58. 

Beoovery in nominal plaintilTs name 
Where there has been a recovery in 
the name of the nominal plaihtfff, 
for the use of a beneficiary, the mon¬ 
ey may not be attached as the .prop¬ 
erty of the nominal pl^ntiff.—Laytofi 
V. Commercial Bank, 6 Rob.,^ La., 17 
—^Davls V. Taylor, 4 Mart., N.S., La., 
134. u' . 

67. rMoore ▼. Bres, 18 La.Ann. 
.483. 

On voluntary dismissal by nominal 
plaintiff, the use-plaintiff is without 
legal right or authority to prosecute 
it to Judgment for his own benefit.— 
Moore v. Bres,. supra. 

68 ; La.—City of Monroe v. Allen, 182 
So. 366, 171 14 . 815, followed in 
• city of Monrbe v. Cooper, .132 So. 
358, 17i 'La. 823—^Layton v: Com¬ 
mercial. Bank, 6 Rob. 17. ' 

69. Mich.—Sisson v. Cleveland, eta* 
R. Co„ 14 Michv 489, ,90 AmJ), 

47 C.J. p 32 note 66 . 

70^ GaT--Faln < Qartbrlght, 6 G% 

6 . 


7L Mass.—Bdgew;orth Co. v. Weth- 
erbee, 6 Gray 166. 

47 C.X p 82 note 68. 

The law looks beyond the nominal 
plaintiff to the rights of the real 
party , in Interest, and mi^®® 
termination according to the' rights 
of the latter. . 

Ill.—Sumner y.. Sleuth, 87 HI. 600. 
Iowa.—jasper Co!'v. Sterglos, 5 nM’. 
2d 192, 232 Iowa 938—^Ronna v. 
American’ State Bank of Walnut^ 
236 N.W. 68, 218 Iowa 865. 

78.' N;H,-^Berry.'V. Gillls, IT N.H; 
9, 48 Am.D. 684. 

73. Tj.S‘—Sands v. Delafi^ld, 0,C.N. 
T., 21 F.Cas,No.l2,804, 2.Paine 409. 

47 C.J. p 82 note 70. 

74. ifiTJaL—Berfy v. GiUis, 17 N.H. 9; 
43 Am.D. 684.’. / 

47 d.J! p 82''note 71. 

75. Ga.—^Paln v. Garthright, 5 Ga. 

- 6. ■ V , •, . , :,-.t -. 

47 C.J. p 82 note 73. 

76- Conn.—^Tovmsend Say. Bank y. 

¥6dd, 47 Conn. 190. ' • 

47 C.*J. P 33 note 74. 

77 . V. Sleeth, 87 HI. 

600. ' , : ' 

78.,, jll.—Suwner y, ^Sleeth, . 

47 C.J. p 33 note 76. ■ , 
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transfer isf made will indemnify the original party. 
against the costs of the action,^® hut the transferee’s 
failure to furnish indemnity for ^sts ordered by 
the court under such a’statute is good reason for 
dismissing the action.^ 

Provision requiring interested party to site,'! Iri' a" 
jurisdiction where a code provision that’ a suit 
should he maintained by a party realty interested’ 
prevails, it has nevertheless been held that the ben¬ 
eficial owner may use the name of the person hold¬ 
ing the legal title whenever necessary in a suit to 
recover money or property.^! Under such a code 
provision, while the legal owner may be fully heard 
on the question whether the beneficial interest is in 
the parties who claim it,has no right to con¬ 
trol a suit so brought.5^ 

§ 9. — Control of Action 

Where a suit Is brought in the name of one having 
legal title to the subject matter thereof for the purpose 
of protecting one having only a beneficial Interest there¬ 
in, the legal owner in whose name the action Is main¬ 
tained has no control oyer the action. 

■^Ai^ere a suit is brought in the name of one hav¬ 


ing Idgal title to the subject matter rth^j^f for .the 
ptu^ose .of protecting opie having only,-a beneficial 
interest therein, the legal owner in whose, name th(s 
action, is maintained has. no control oyer the acr 
ti.on.8^^ The courts will .protect o the person in, in-, 
terest .from all improper interference by the per¬ 
sons in whose-name the action is brought,^5. and. 
the nominal plaintiff, :has no right to defeat or prej-. 

udice the actipn.86 . . , ; ; 

§10. Re^ Party in Interest 

a. In general 

b. "Who is real party in interest 
2 ^ In General 

Under some statutory or code..provisions, as well as 
under the rules of procedure existing In some Jurisdic¬ 
tions, an action must generally be Ihstituted, maintain-, 
ed, or prosecuted In the nanrie of'the real party inln- 
' terest. 

Under statutory or code provisions, as well as 
under rules of procedure existing in some jurisdic¬ 
tions, an action must, with certain statutory excep¬ 
tions, be instituted, maintained, or prosecuted in the 
name of the real party in interest®^ - Such a re- 


79. Mo.-r-Asher v. St Louis, .etc., R. 
XJo., 1' S.W. 123, 89 Mo. 11^ 

80. Mo.—Asher v. St Louis, etc., K. 
Co., supra. 

8L Ala.—^Alabama Power Oo. V< 
..Hamilton, 77 So. 356, 201 Ala. 52. . 
47 CL P - 88 note .87, 

88. Ala.-^EIx parte Randall, 42 So. 
870. 149 Ala. 640. . 

83. AIA —'Sx parte Randall, 8upr&. 

84. Me.—Pierce v. Robie, 89 Me. 206, 
63 Am.D. 614. 

47 C.J. p 83 note 77. 

85. Iowa.—State v. Cavers, 23 Iowa 
848. 

Be. KT.—Carter v. United Ins. CO., 
1 Johns.Ch. 463. 

47 C-L p 33 note 79. 

87. Ark.-^Hom6 Ins. Co. v. Lack, 
120 S.W.2d 355, 196 Ark. 888. 

Cal.—Anheuser-Busch, lua v. Star- 
ley, 170 P.2d 448, 28 Cal.2d 347, 

166 A.L.R. 198—^Kadota Figr Ass*n 
of Producers v. Case-Swayne Co., 

167 P.2d 518, 73 Cal.App.2d 796— 
Mosier V, Suburban Estates, 31 P. 
2d 209, 137 CaI.APP, 574—Pu|rh- 
Miller Drillingr Co. v. Main Oil Co., 
276 P. . 1043, 98.Cal.App. 297. : 

C^o.*^WeIls Aircraft Parts Co; - v. 
Allan J, Kayser Co., 194 P.2d 326, 
118 Colo. 197. ’ . , - 

lBd.-^:Nrerthem Indiana Power Co. v. 
W4st 32 N.B.2d 713, 218 Ind. 821— 
Michael v. Mitchell, 78 N.B.2d .363, 
118 Ind.App. 18—Williarason v. 
Purity of Indiana, 198 N. 

M 717, lOh^eUpp, 441. 


Iowa.—Corpus Juris oited iu Rowers 

V. Bailey, 21 N.W.2d 778, 776, 287 
Iowa 296. 

Ky.—Wickliffe's Bx’rs v. Smith, 10 S. 

W. 2d 291, 226 Ky. 796.. 

MiOh.—Woodley V. Lancaster, 12 N. 

W.2d 428, 807 Mich,. 473. 

Mont.—.Rae v; Cameron, 114 P.2d 
1060, 112 Mont 159—Streedbeck v. 
Benson, 80 Pi2d 861, 107 Mpnt 110 
Genzberger v. Adams, 206 F. 668, 
62 Mont 430, 

Neb.—Vybiral v. Schildhauer, 12 N. 
W.2d 660, 144 Neb; 114, 160 A.L.R 
497—Cumyn v. Kinney, 229 N.W. 
894, 119 Neb. 478—Vogrt v. Daily, 
98 N.W. 81, 70 Neb; 812. 

N.M.—^Bo^d of Comers of Bernalillo 
County V* Hubbell, 216 P. 496, 28 
N.M, 684. 

N.T.—^Maurice Slater, Trucking Co. v^ 
Maus, 77 N.T.S.2d 348, 278 App. 
,Div. 189, appeal denied 7Sf ’N.T.S.2d 
888, 273 App-Div. 929—Cttliette v. 
Allen, 86 N.Y.S.2d 806, 264 App.Dlv. 
599, appealfdenied 37 N.T.S.2d 493, 
264 App.Div, .987, appeal .dismissed 
.46 N.B.2d 866, 289 N^Y. .754—Hen¬ 
derson V. Park Central Motors 
Service, 232 N.T.S, 611, 2.26 App. 
Div. 788—O’Sullivjm v.' Jarach- 
Guetta Industrial Overset Co., 87 
N.Y.S.2d 118, 194 Misc.’634—Van 
Rompaye Trucking. Coii>...y.',iB[e ^7 
ner, .86 N.X.S.2d 847—^Humphrey v. 
Gawehn, 86 N,Y.S.2d 620. . 

7.C.—Home Real Estate, Loan 6b In¬ 
surance Co. V. Locker,'197 S.'B. 566, 
214 N.C. 1—First Nat Bank .v. 
Thomas, 8,:p. 189, 904 N.C..e^9 
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—^Lawshe v. NorfoltSdutherU R. 
Co., 182 S.B. 160, 191 N.C. 473. 

N.B.—^Bekken v. Eguitable Life As- 
. sur. Soc. of U. S., 293 N.W. 200, .70 
N.D. 122. 

Ohio.—New Amsterdam Casualty Co. 
V. A. Wirtz Transfer Co., App., 84 
N.B.2d 258—Commercial Credit Co. 
V. Standard Baking Co., 187 N.B. 
261, 46 Ohio App. 403—Gardner v. 
Hines, Com.Pl., 68 N.B.2d 897— 
State eac rel. Johnsbn v. Washburn; 
16 Ohio Supp. 31. 

Okl.—Parkhill Truck Go.: v. Wilson, 
.126 P.2d 203, 190 Okl. 473—Nation¬ 
al Bank of Commerce at. Hugo v. 
Whitten, 124 P.2d 99BF, 190 Okl. 449 
—Sunshine Oil Co. v. Chantry ’96 
P.2d 20, 186 Okl. 49—MeCqy y. 
Mopre, 91 P.2d 87, .186 OW. 263^ 
Chickasaw Liimbeir Co. v, R;unkeb 
82 P.2d 1003. 183 Qkl. ?47—Steyena 
~ V. -Sharpe, 82 P.2d 672, 183 Pkl.. 312. 
Or.—State v. Swensk, 89.> P.2d 687, 
161 Or, 281. 

Pa.—Steinertrv. Galasso, 63 A.2d 443, 
163 Fa-Super. 676^ affirmed 69 A.2d 
841, 8.63 Pal 893—Miller,. for. Use 
of Thrift Drug Cq. v. Michael Mox- 
ris, Inc., 63 A.2d 44, ,86l Pa- 1^3— 
Casey, Heat .Service Co, v.’ Klein, 
66 Pa.Dist 6b Co. 2^3, 46,LacMur. 
267—^Reinsmith v. M^Crealyj: &m. 
PI., 21 Leh.Co.L.L iii, 68’ York 
Leg.R6C. 187—^Pulli v. 'W'^llB.^Coni; 
PL, 81 NCrtlLCo. 412-^di,6ldschelter 
V. Heiinifiuti, Co,, 89^,. tlttsb.Leg.J. 
89—^Bepesch 6b Sons Co. v. Dunlap, 
Com.Pl., 41 SohLfeg'Reg, 189—Ted¬ 
der V. Penxusyly^la R. Co., Com. 
PI., 66 York Le^Rec. 46. 
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quirement is ordinarily considered mandatory,*^ so 
tiiat, unless the real party in interest institutes the 
suit, the court ordinarily is without jurisdiction.^^ 
While the requirement is, to a great extent,'a ques¬ 
tion of procedure,and so should not become more 
important than the purpose sought to be accom¬ 
plished,the provision should ordinarily be liber¬ 
ally construed to effectuate its purpose.^^ The 
courts have held that the purpose of the provision 
is to prevent the prosecution of actions by persons 
who have no right, title, or interest in the cause,^^ 
to require the actual party for relief to prosecute 
the action,®^ to avoid a multiplicity of litigation,^^ 
or to discourage litigation and keep it within cer¬ 
tain bounds in the interest of sound public policy.^® 

The requirement is for the protection of defend¬ 
ant as well as for the protection of the courts,®^ and 
defendant may require that the action against him 
be brought in the name of the real party in inter¬ 
est,^® in order that he may be saved from further 
harassment, annoyance, or vexation at the hands of 

S.C:—Wilson v. ' Glbbes Machinery 
Co., 1 S.B.2d 4S0. 189 S.C. 426— 

Bx paj*te Brock, 191 S.B. 342, 183 
S.C. 469—rHodgres v. Lake Summit 
Co.. 152 S.?!. 668, 155 S.C., 436. 

Wash.—^Bichner v. Cahill, 118 P.2d 
419, 11 Wash.2d 108. 

Blfect of statute bn right to bring 
suit as nominal plaintiff for use of 
another see supra $ 7 k. 

Sqnlty rule adopted 
Wash.—Shyvers v. City of Bremer¬ 
ton, 131 E.2d 18T, 15 Wash.2d 497. 

47 C.J. p 33 note 92. 

Commoiulaw rule abrogated 
N.T.—O'Sullivan v. Jarach-Guetta In¬ 
dustrial Overseas Co., 87 N.T.S.2d 
118, 194 Misc. 634—White v. Hardy, 

39 N.Y.S.2d 911, 180 Misc, 63, af¬ 
firmed 41 N.T.S.2d 210, 266 App. 

Div. 660. 

Vo retroaoidye effect 
The real party in interest rule has 
been held not applicable to suit com¬ 
menced before the effective date of 
such rule.—^Brier Hill Coal Co. v. 

Hartford Steam Boiler Inspection 6b 
Insurance Co. of Hartford, Conn., 22 
A2d 230, 146 Pa.Super. 193. 

88. Mich.—Woodley v. Lancaster, 12 
H.W.2d 428, 307 Mich. 473. ’. 

PiL—^Miller, for Use of Thrift Drug 
Co. V. Michael Morris, Inc., 63 A. 

2d 44, 361 Pa. 113—Wolf v. Gross, 

88 Pa.Dlst. & Co. 418. 

47 C.J. p 33 note 96. 

A^eesnent 

. The statute requiring actions, gen¬ 
erally, to be prosecuted in the name 
rei^ party in interest cannot be 
controlled by agreement.—New Am- 
Ster^lam. Casualty Co. y. A Wirtz 
Transfer Co., Ohio App^ 34 .NJB|.2d 
258. 


other claimants to the same demand or for the same 
cause,®® or to protect himself from another suit on 
the same cause ty a different party.^ Defendant is 
ordinarily entitled to have the real party in interest 
maintain the action in order to fix and maintain the 
real liability, if any, which is alleged in the com^ 
plaint,® or in order that defendant may avail him** 
self of the defenses and counterclaims which he has 
against the real party in interest,® or in order to 
prevent a claimant from making a simulated trails* 
fer, thps defeating any just counterclaim or set-off 
defendant may have,^ or in order that defend^fs 
payment to plaintiff or plaintiff’s recovery as 
against him will fully protect him from claims of 
third persons or in the event of another action pn 
the same cause.® On the other hand, if such de-. 
fenses and counterclaims are open to defendant as 
against plaintiff, and defendant is fully protected 
against further liability on the same cause of ac-. 
tion, defendant may not object on the ground that 
plaintiff is not the real party in interest,® 

Okl.—Stevens v. Sharpe, 82 P. 
2d 672, 183 OlsX, 312. 

98. Okl.—^National Bank of Com¬ 
merce at Hugo V. Whitten, 124 P.2d 
990, 190 Okl. 449—McCoy v. Moofe, 
91 P.2d 87, 186 Okl. 268—Chickan 
saw Lumber Co. v. Kunkel, 82 P. 
2d 1003, 183 Okl. 347. 

47 C.J. p 83 note 99. 

99. Cal.—Anheuser-Busch, Inc. ' v. 
Starley, 170 P.2d 448, 28 Cal.2d 
347, 166 AL.R. 198—Kadpta Fig 
Ass’n of Producers v. Case-Swayne 
Co., 167 P.2d 613, 73 OaJ.App.24 
796. 

Ind.—Williamson v. Purity Baker^. 
ies of Indiana, 193 N.B. 717, 101 
Ind.App. 441. 

Or.—State v. Swensk, 89 P.2d 687, 161 
Or. 281. 

1. Mont.T-'Federal Land Bank of 

Spokane v. Green, 90 B.2d 489, 108 
Mont. 66. - 

2. CaJ.—Eadota Fig Ass'n of Pro-^ 
ducers V. Case-Swayne Co.; 167 P, 
2d 518, 78 Cal.App.2d 796. 

8. CaL—Giselman v. Starr, 40 P. 8, 
106 Cal. 661. 

47 C.J. p 34 note 1.. 

4. Cai.—Anheuser-Busch, Inc.^ v, 
Starley, 170 P.2d 448. 28 Cal.2d 847. 
166 A.L.H. 198—Giselman v. Starr, 
40 P. 8. 106 Cal, 661. 

5. m.—Parks v. Brown, 16 HI. 454 
—Balch V. English, 247 HlApp. 
429. . 

N.T.—^Tioga County General Hospital 
V. Tidd, 298 N.T.S. 460, 164 Misdi 
278—Novick V. Kirschbatum, 60 N, 
T.S.2d 279. 

47 C.J. p 84 note 2. . 

6. Ala.—^Bx parte Rhndail, 42 So, 
870, i48 Aia.- «4(K-Blilbtt' v. Mp-. 


9. S.C.—Wilson V. Glbbes Machin¬ 
ery Co.,-1 SJB.2d 490, 189 S.C. 426. 
9a N.T.—Tioga County General 

Hospital V. Tidd, 298 N.T.S. 460. 
164 Misc. 278. 

91. N.T.—^Tioga County General 

Hospital V. Tidd, supra. 

92. Ark.—Home Ins. Co. v. Lack, 

120 S.W.2d 866, 196 Ark. 888—Met¬ 
ropolitan Life Ins. Co. v. Fitzger¬ 
ald, 209 S.W. 77, 187 Ark. 366. , 

FLotitloiUi liurtnimeiLt 

Under statute reauiring action to 
be prosecuted in name of real party 
in interest, real party in interest 
may not disguise itself by means of 
a fictitious instrument for its own 
benefit or advantage.—^Maurice Sla¬ 
ter Trucking Co. v. Maus, 77 N.T.S.2d 
343, 273 App.Div. 139, appeal denied 
78 N.T.S.2d 883, 278. App.piv. 929. 
Only party proseoutiiig aetton. 

The statute requiring every action 
to be prosecuted by the **real party 
in interest" applies only to the party 
prosecuting the action.—Woodley v. 
Lancaster^ 12 N.W.2d 428, 307 Mich. 
473. 

93. Ohio.—Thompson Heating Cor¬ 
poration V. Hardware Indemnity 
Ins. Co. of Minnesota, 60 N.B.2d 
671, 72 Ohio App. 65. 

94. Ohio.—^Thompson Hating Cor- 
poratipn v. Hardware Indemnity 
Ins. Co. of Minnesota, supra. 

6. Ark.—Home Ins. Co. v. Lack, 
120 S.W.2d 366, 196 Ark. 888. 

Cal.—EAdota Fig Ass'n of Producers 
V. CaserSwayne Co., 167 P.2d 518, 
73 Cal,App.2d 796. . 

99. Mont.—Streedbeck v. Benson^ 80 
P.2a ’861, lot Mont. 110. 
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A statutory or code provision requiring that an, 
action be brought by the/real party in interest does 
not give a new cause of action where none existed 
beforeJ Moreover, under such a requirement, the 
principles by which the rights of the parties are 
determined remain unchanged,^ and a provision 
making the requirement does not create m the own¬ 
er of an equitable title any right to bring an action 
involving naerely the legal title in the absence of 
equitable grounds for such action.^ A statutory 
provision restricted .to actions on contracts for the 
payment * of money does not authorize the real 
party in interest to sue on a promise in writing to 
another to do some particular act or to perform 
some duty,^® or to sue on* a judgment recovered in 
another’s n 2 mtM A*, statute designating and per¬ 
mitting one hot a party in interest to sue does not' 
prevent those who are parties in interest from su- 
ing.^2 Plaintiffs right to bring action under a code 
provision is not affected in any way by the repeal 
of other statutes similar in their terms hut which' 
are independent of the code.^^ 

Under a statute providing for an exception to the , 
rule, a plaintiff without interest-must bring himsell 
within the terms of the exception, and the excep¬ 
tion will hot be^ extended beyond the legislative in¬ 
tent, as shown by the terms and purpose of the stat- 
• uttM . Oh. the other hand, where a rule of civil 
procedure makes the requirement and contains a 
clause making, an exception thi^eto, a departure 
from such a clause may be justified only in unusual 
instances.^5 . . 


Statute or rule merely authorieiug suit in name 
of real party in interest. Under a statute or rule of 
court authorizing or permitting a civil action to be 
brought or maintained in the name of the real party 
in interest, such an action may be brought in the 
name of such a party.^® Such a statute or rule of 
court is permissive only,i7 and does not require 
that an action be brought in the name of. the real 
party in interest^® It does not create causes of ac¬ 
tion,^®. since it merely authorizes actions to be 
maintained in the name of the rear party in inter¬ 
est instead of in the name of a fictitious or formal 
party, where there is a cause of action.®® Further¬ 
more,, such a statute does not change a.cbptract, but 
allows it to be enforced by the benefited party who 
is a stranger to its execution.®^ . 

b. "^0 Is Beal Parly in Jnte 

(1) In general 

(2) Ownership of legad title . : 

(1) In General 

The requirement that a suit be instituted, maintain¬ 
ed, or prosecuted by the real party In Interest ordinarily 
Is met by one.who has a real, actual, material, or sub¬ 
stantial Interest In the subject matter of the action. 

A real party in interest,v'mthin statutory or code 
provisions or rules of procedure requiring that ac¬ 
tions be instituted, maintained or prosecuted by. the 
real party in interest, ordinarily is one who has a 
real, actual, material, or substantial interest in the 
subject^ matter of the action,®® as distinguished 


Craney,' 163 'S'©. 814, 26' Ala.App. 
565, reversed on other grounds 168 
So. 81‘9, 281 Ala. 60. 

Cal.—Anheuser-Busch, Inc., v. Star- 
ley, 170 P.2d 448, 28 Cal.2d 847, 166 
. A.Lf.H. 198—Booge v, Reinicke, 114 
P.2d 427, 45 Cal.App.2d 260—Mosler 
V. . Suburban Estates, 81 P.2d 209, 
187 CaLApp. 674. 

Ind.—Williamson v. Purity Bakeries 
. of Indiana, 198 K.E. 717, 101 Ind. 
App. 441. 

Iowa.—^Home Indemnity Co. of New 
York V. State Bank of Port Dodge, 
8 N.W.2d 757, . 233 Iowa 108. ■ 

Mo.—Byrd v. Bankers’ & Shippers’ 
Ins. Co., 28 S.W.2d 428, 224 Mo. 
App. 451. 

Neh,—Archer v. Musick, 26 N.W.2d 
. 908, 147 Neb. 1018, 168 A.L.R. 1164. 
N.T.—iSt James Co. v. S^acurlty 
Trust, etc,, Co., 81 N.T.S. 789, 82 
App.Div. 242, affirmed 178 N.T. 660, 
70 N.B. 1108^’Sullivan V. Jarach- 
Ouetta Indus. Overseas Co., 87 N.Y. 

S. 2d 118, 194 Mlsc. 584-^mlth v. 
Fredericks, 268 N.T.S. 167, .146 
Mlsc, 453—^Borgbs v. Prlcbi 250 N. 

T. S. 457, 140 Misc. 287. 
CM.-^Nation8l Bank of Oommefce 


at Hugo ■V. Whitten, 124 'P.2!d 990, 
190 Okl. 449—McCoy v. Moore, 91 
P.2d 87, 185 Okl. 268—Chickasaw 
Lumber Co, v. Kuhkel, 8fe P.2d 
1003, 188 Okl. 847. 

Or.—^Tremblay v. Foulkes, 88 P.2d 
818, 161 Or. 168. 

47 CJ. p 34 note 8. 

7. Wash.—Shyvers v. City* of Brem¬ 
erton, 181 P.2d 187, 16 Wash.2d 497, 

47 C.J. p 84 note 4. 

8. N.T.—Myers v. Davis, 22 N.T. 
489—^Peck v. Newton, 46 Barb. 173. 

9. Mo.—Richardson v.. Means, 22 Mo. 
496. 

47 C.J. p 84 note 6. 

10. Ala.—Sullivan v. Louisville, etc., 
R. Co., 86 SO. 694, 188 Ala. 660. 

47 C.J: p 84 nbte 8. 

IL Ala.—Johnson v. Martin, 54 Aleu 
271. , . 

47 C.J. p 84 note 9.. 

12. ^ Cal.—Stackpole v. Pacific Gas, 

. etc., COi, 186 P. 864,. 181 Cat 700. 

13. Mo.-i-Long V, Heinrich, 46 . Mo. 
603. 

14. Fla.—State B. Comrs. v. Atlajatic 

Coast 'Lihe R.' Co., 47.. So. $70,; 56 
Fla.* 625.- ‘ . I 


15.. Pa,,—Steinert V. Galasso, 63 A.2d 
448, 168 Pa.Sup6r. 676, affirmed 69 
A.2d 841, 868 Pa. 883. 

16. Conn,—Gaia V.: Baker, 143 A. 

61, 108 Conn. 1T8. : 

T7a. — ^Love V. Browii Development Co. 
of Michigan, ISl So. 144, 100 Fla. 
1373. 

17. Conn.—Gaul v. Baker, 148 A. 61, 
108 Conn. 173. 

Fla.—City of Lakeland v. Select Ten¬ 
ures, 176 So. 274,. 129 Fla. 888— 
Brlngley v: C. I. T, Corporation, 160 
So. 680, 119,’ Fla. 629—^Marianna 
Lime'Piroduets Go. v. McKay, 147 
So. 264, 109 Fla. 276—Jennings, v. 

..Pope, 186 So. 471, 101 Fla. 1476. 

18. Conn.—Gaul v. Baker, 148 A. 61, 
108 Conn. 178. 

19. Fla:—Kirkpatrick v. Parker, 187 
So. *620, .136 Fla. 689, 121 A.L.R. 
1481. . 

QXim Fla.—^l^rkpatrlck r« Parker, su¬ 
pra. 

21. Fla.—Marianna Lime Products 
Co. V. McKay, 147 So. 264, 109 Fla. 
276. 

22. Ala.—^Baker v. Green, 84. So. 646, 
17 Ala,App. 290. 
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from one who has only a nominal, formal, or tech¬ 
nical interest in, or connection with, the action.23 
The determination of the question of who is the. 
real party in interest in a suit is made* with respect 
not mei^ly to the name in which the action is 
‘ brought, but to the fatAs as they appear of rec- 
:or<l24 

In'order to qualify as a real party in interest in 
a suit one must be the present^^ p^er^^ of the 
right sought to be enforced, even though his pwn- 
’ ership is of the nature of a special property^^ or 
equitable interest^* in the subject matter of the 
suit. One possessing general property rights in a 
(Chattel or a chose may qualify as a real partjr in 


interest in a suit or action essential to the protec¬ 
tion of such rights,^® despite the fact that another 
likewise .may qualify as a real party in interest in 
a suit or action relating to the s^e chattel or 
chose, if essential to the protection of a special 
property right thereim^o 

One who has neither the legal nor equitable title 
is not a party in interest,but a real party in in¬ 
terest to a suit may be one who, by substantive law, 
has title, legal or equitable, to the claim or demand 
in litigation.®^ While it has-been held that one 
need not be the person who is ultimately entitled 
to the benefit of any recovery obtained,®^ or the 
person beneficially interested therein,®^ it has also 


Arf 2 .—^Mosher v. Hiner, 154 P.2d S72,. 
62 Ariz. 110. certiorari denied 66 
S.Ct. 1554, 326 .U.S.. 874, SO .LuBd. 
1392—Curry V. County of Gila, 53 
P. 4. 6 Ariz, 48. 

Idaho.—Carrington v. Crandall. 124 
P.2d 314. 63 Idaho 651, 149 A.1.JI. 
824. 

Iowa.--Corpii9 Jori* cited in Bowers 
y. BaJlev, 21 N.W.2d 778, 776, 287 
. Iowa 295. 

Kan.—Corptis JPiuis eited in v. 

: Kegli, U4 P.2d 806. 307* 153 Kan. 

721. . •. 

Ky.—<!annon v. Metry, 208 S.W 2d 
520, 806 Ky. -SlS-rTaiTy v. Curd* 
182,S.W.2<1 526, 280/Ky. 73—Gever, 
den v. Fiscal Court .of Carlisle 
County. 92 S.W.2d 746. 208 Ky. 465 
—Carey-Keed Go, r. Sisco, 64 SkW. 
2d 430, 251 Ky. ,22, . 

La—ihtezfUction of Maestri. 84 So. 
2d 790. 213 La 318^Rltsch Alluvi¬ 
al Land Co. v. Adema 30 So 2d 
75$. 211 La: 67IMM[cC»ung V. Atlas 
Oil Co.. 87 So, 616i l48'La 474. 

OW.—Heimeii^ & Payne V. Keeney, 
61 P.2d 709, t7S Okl. 82. 
Wyo.-^-Coxpns quoted in Weher 

y.. City of Cheyenne, 97 P.2d 567, 
669. 65 Wyo?; 202. , 

47 C.J. p 85 note 18. 

• CapodtOr to sue. ' — i. - 

The mere fact that a party may 
-i hhVe a legad ^padty to sxie does not 
nedessa^rily make such party a real 
■party in lhterest.-^PayBtte Lakes 
Protective Ass'n y. Lake Reservoir 
Co.. 189 P.2d 1009, 08-Idaho 111^ 

Pai^ deiti8^jtled..l^.f^ 

(i) Where an action is entirely 
stotutbiry, it 'is’ necessary to bring 
the action in name^- of persbfi to 
i Whom the right to sue Was given-by ^ 

> statuto, regardless of i any - Question 
as to real party in interest—Blade 
Placer Mining Dl^ y. i^um^it 
Water & Irrigation Co., 188, iP.2d 
j68. 56^Cal.App.2d 618. 
fir Trtei^l^n action la'ht'j!)Ught by' 
satrty designated by statute f6t that 
^purpose, it may not be successfully 
’®^iA^bd'thit'stfc& i;)4rty Is hqt‘^^al‘ 
party in interest‘i^^o6we CM 


Age Assistance Bd. of Boone County 
y. Myhre, 82 N.W.2d 262, 149 Neb. 
669. 

iffisre Ixvegiilazity 

Where statute directs court to dis¬ 
regard all mere technical errors and 
irregularities which do not affirma¬ 
tively appear to have prejudicially 
affected substantial rights and where 
it appears on whole record that sub¬ 
stantial justice has been done where 
real party in interest is actual plain- 
tittr it may be immaterial that action 
was brought in trade name of real 
party in interest rather than in his 
individual . name.—WUliain ■ Walker 
Impl. Co. V. Kills, 247 P. 637. 121 
Kan. .405. 

23. Ky.—^l^biry v. Curd, 182 S.W.2d 
526. 280 ky. 78. 

Oki;—Heimerlch & Payne , v. Keeney, 
61.P.2d 709, 178 Okl. 82. 
Wyo.-i-Obrpus Juris Quoted in Weber 
V. City 9 f Cheyenne, 97 P,2d 667, 
669. 55 Wyo. 202. 

47 C.J. p 85 note 13. 

■pro fon^ parly 

A person merely joined pro forma 
Is; not a real party at interest in liti¬ 
gation.—Roberts v.- BlagnoHa Petro¬ 
leum Co.. Civ.App.. 142; S.Wv2d 815, 
error reljpised 148 S.W.2d 79, 135 Tex. 
2897-Perklns v, Can^Pbell. Tex.Clv. 
App., 63 S.W-2d 667—HoustOq Gas & 
Fuel Co. y. Spradlin. Tex.Ciy.A‘iip., 
56 S.W.2d 1086. ’ - 

24. Wyo.—Corpus Jnrlis Quoted in 
Weber v. City of Cheyenne^ 97 P. 
2d 667, 669, 56 Wyo. 202. 

47 C. J. p 85 note 14. ‘ ' 

26..:; Wyo.:^~Oorp^, jdTls Quoted in 
W’eber v. City of C.b?y®W®» 97"P.2d 
667, 669. 55 Wyo. 202. 

47 C.J. p 95 note 16;’ * * \ - 

26. N.M.—State y. Barker, 178, P.2il 
401, 51 N.M. 51—Rea^ran v:’Bough-.' 
' erty. 62; P.2d '810, ‘40'N.m '489.^- 
Neb.—Ooii^ Juxis dted'tii Ardher v.' 
-Mustek, 26 N.W.2d 908,. 918,.a47 
Neb. 1018. h. 

47.C.J./P.S5 ^lOt^^|L5. ;.r i ; ! / 

jCUtent to suzrendez finiitB;of aotlou 
■Where the owner of < tha^yighta> 

19*12 


sought to* be enforced Is the com¬ 
plainant in the action, it is immate¬ 
rial that he intends voluntarily to 
surrender the fruits of the suit to 
another.—Whiteman v. iTaber, 87 So. 
353, 205 Ala ha. 

27. Wyo.—Corpus d'oris Quoted- in 
Weber v. City of Cheyenne, 97 P.2d 
667, 669, 56 Wyo. 202. 

47 C.J. l> 85 note 16. 

28. Wyo.—Corpus -Juris Quoted lu 
Weber v.. City of Cheyenne. 97 P. 
.2d 667, 669, 55 Wyo. ,202.. 

47 C.J. p S6 note it 

29- N.M;.—^Turner v. New Brunswick 
Fire' Ins. Co. of New Brunswieik, 
N. J., 112 P.2d 511, 45 N.M. 126. 

'30. N.il—^TUrUdr v. New Brunswick 
Fire Ina Co. of New . Brunswick, 
N.J., supra. 

3L .Mo.-rr<lhrisman-Bawyet*.. Banking 
- Co. V. Indbpendeiire Woof Mfg. Co., 
68 S.W. 1026, 168 .Mo. .684. 

.47.C.J.P 85 notel8. 

32. T7.S;-^-Ciark v. Chase Nat. Bank 
of City of New York, b.C.N.Y.. 46 
F.Sup^. 820. 

N.Y.—Spencer v. Stahda^ Chemicals 
& Metals Corporatidh, 148 N.B. 661, 
287 N.Y. *479—O’Sullivan V. Jarach- 
Guetta Indus. Overseas Co., 87 N. 
Y.S.2d 118, 194 Misc. 5S4-*-Herald 
'"Nathan Press v.- Bourges, 291 N;Y. 
■B. 660,■ 181>M1SC. 208—Maynes v. 
LiwHano. 278 N:Y.S: 886, 154 Mlsc. 
- 6194 

Probeeds of edkha-or demaud 
The real party in interest .in an 
action is the person legally entitled 
to the-proceeds ^of the' claim ’or de- 
nmand,.in .litigation.. . 

♦Ohio;—Gordper v...Mines, C.om.pl., 68 
1 :.N;K43d-,397*.- . . 

Okl^T^Johnson v. Ha^s; -IQ^ P*2d 940, 
f * 182 .Okl.,.239—Oksmulgee Coal, Co. v. 

. Minton., m P; * 819/ 95 * 

'pJi^TpvKuBmaul y istull,' h, A.2d 
60'2, '866 '^ 27jk ' , , 

.•84kj <«PSw—¥jasm«,ul v*. ;StulV'Supfn- 
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been held that a real party in interest is one who 
is entitled to the fruits or avails of the suit.^5 xhe 
requirement that an action be brought in the name 
of the real party in interest has beth held to be 
satisfied by showing that the party bringing the 
action has the right to receive and control the 
benefits of the action;^® Thus, one:who has a real 
interest in the result.of the suit,bt /ohe who has 
a personal interest in a judgment which may be ob¬ 
tained therein,38 so that he stands to be benefited 
or injured by such judgment,^^ has been held to be 
a real party in interest within the requirement' 
Under a statute allowing a civil action to be main-. 
tained in the name of thp xeal party-in interest, one 
who is injured is the real party in interest in an 
action to recover carnages for ^e injury.^® 

Whether one is a real party in interest has be'eh 
held to depend on whether he has the ability to 
control the aclabh,^i or to depend bn whether he is 
in a positibh to release and ^scharge defendant 
from the liability bn which the actibn is grounded.^2 | 
Where plaintiff has a real interest in the cause of 
action independent of other interests which he holds 
as aslsigriee^^ or tnistee,^^ his independent interest ; 
has been held sufficient to support the action. On I 


the other hand, a person having no real interest in 
the subject matter of the suit may not be permitted 
to maintain his; action on the ground that he is rep¬ 
resenting a number of persons having interests 
therein and that a decree will prevent n^ultiplidly 
of suits by the persons in interest,^^ 

Although the fact that, after jud^ent; plaintiff 
assigns his interest therein may not avail to show 
that he was not the real party in interest at the be¬ 
ginning of the action,46 under a statute requiring 
that every action must be prosecuted in the name of 
the real party in interest, a real parly in interest 
who loses his interest after bringing the action is 
disqualified to prosecute it further.'*'^ 

(2) Ownership of Legal Title 

Although there Is authority to the contrary, legal 
title In plaintiff Is generally held to be sufficient to m^et 
the requirement that an action be instituted, maintain¬ 
ed,, or prosecuted by the r,eal party In interest. 

Under statutory or code provisions or rules of 
procedure requiring that actions be instituted, main¬ 
tained, or prbsecuted by the real party in interest, 
legal 'title in plaintiff is generally held to be suf¬ 
ficient in itself to support an action,^® although 


35. XJ.S.—State • of : Nebraska v. 
Northwestern Bnglneeringr Co., X).C. 
Neb., 69 F.Supp. 347., 

Idaho.—Carrington v. Cratfdall, 124 
P.2d, 914, 63 Idaho 661,. 149 A.L.R. 
824. 

Ind.—John A. Boyd Motor Co. 
Claffey, 165 N.E3. 266, 94 In<3UApp. 
492. 

Neb.—Uptegrove v. Metropolitan Life 
Ins. Co. of New York, 16 N.W.2d 
220, 145 Neb; 6l^^—Gregory v. Prlb- 
' beno, 9 N.VV.2d 485. ,143 Neb, ,879. 
Okl.—^Helmerlch &:'Payne v, Keeney, 
61 P.2d 709, 178 Okl. 321 
Wyo.—^Weber v. City of Cheyenne, 97 
P.2d 667, 55 Wyo. 202. • 

Person entitled to jOanwes • 

. Test to .determine who is/*real par 7 
ty in interest*' entltl^ to maintain 
action is a^wer to question of whd 
would be entitled to dam^ea-r-Lyons 
V. Chapman. 178 N.B, 24, 40 Ohio App. 
1. ■ . . ■ ' 

33. Okl.—Conley Drilling Co., v, 
Rogers, 132 P,24;969,191 Qkl. 667— 
Sunshine Oil Co. 'v, Chantay, 96 P, 
,2d 20, 186 Okl. 49, .. .. 

.37. Ohio.—STbopdipson.^ BDfeaUng Cor^ 
poration .Y. Hardware ^Indemnity 
Ins. Co. of Minnesota 50 N.E.2d 
671, 72 Ohio.APP. 65. . . 
intent of interest i .r." 

i/: Where: beneflciai interest enists. 
statute, furnishes no. rule to meas* 
.ure '.extent of required benefteial^ In- 
Tterest-T^hompson Heating .Corporay 
Vk. Hardware IndieirmUy Insu' Coi 
^iPf.Mtnnes,Ota/supra, . a 
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38. Arlz.—Mosher v. Hiner, 154 P.2a 
, 872, 62 Arls. 110, certiorari denied 

65 S.Ct 1554, 825 U.S. 874. 89 L. 
Ed. 1992--CuiTy v. County of Gila, 
63 P. 4, 6' Axis. 48. . . 

39. Wyo.—Weber v. City of Chey-* 
€nne, '9'? P.2d 667, 55 Wyo. 202.- 

40. Bla—^Fii^t Nat Bank v. JPer- 
klns, 87 So. 912, 81 Pla. 941. 

41. Pa—^Kusmaul v, Stull, 51 ^2d 
602, 856 PiBu 27^0—Paul V. Smith, 

' ,Com.Pl., 51 Dauph.Co. 18, appeal 
quashed 21 A.2d 919, 848 Pa 63. 

42. Ala—parte Randall, 42 So. 
870, 149 Ala 640*-Bmott y. Mc- 
Craney, 163 So. 814, 26 AlaJLpp. 
566,. reversed on other grounds 163 
So. 819, 231 Ala 50. 

N.M.—State.V, ]^ker, 178 P.2d 401; 

61 N.M. 51—Reagan v. Dougherty, 

62 P.2d 810, 40 N.M. 439. 

Wash.—Broderick v. Puget Sound 
Tract, etc.,. Co., 150 -P. 616, 86 
Wash. 899. 

43. Iowa—Rapp v, LinebaTger, .138 

N.W. 655.“149 Iowa 429. - 

'44L Idich.'—^Lawrence v. ' Beattie, 176 
N.W. 570, 209 Mich. 198. 

• 45. S'.C.—Riunseur VJ WheTchel, 4 jl S. 

K 228,’ 70 S.C. 146; • = 

4’7'C;J.,p '85 not4 25.; \ 

;4e.* kan,—Springer v. B:eli«p^r25jr Pi 
:.r,954, 12iKan.33.- • i > 

47. S.C.-4M!iitthews r.’ CanteV; ‘26 Si 
B, 894, '48.,S.C. 588. ‘ ‘'; 

..45f qfq,-rtTttden 

ai3 


V. Bacon Land Co. 8 P.2d 8B0, 116 
Cal.App. 689. . 

Iowa—^Sioux City v. Western As¬ 
phalt Paving Corporation, 271 N.W. 
624, 223 Iowa 279, 109 A.L.R. 608— 
Branch v. Freking, 268 N.W. 892, 
>219 Iowa 556-7Porpiis Jnrls cited in 
Grimes Sav, Bank vl McHarg, 261 
. NW« 61.. 63, 217 Iowa 636. 

Mo.— Corpus' Juris cited ,in. Crabtree 
Y. Bankers Life Ins. Co., 128 sJw.2d 
: 1089,.1095, 233 Mo.App, 1067—Kee- 
.iey v. Indemnity Co. of America 7 
S.W.2d 434, 222 Mo.App. 439. 

Mont—^Rae v. Cameron, 114 P.2d 
106p, 112 Mont. 159, expressly over¬ 
ruling Streedbeck v. Benson, 80 P- 
. 2d 861, 107 Mont HO, and State es 
. rel, Freebourn v. Merchants* Cred- 
- It . Service, 66 P.2d 337, 104 Mont 
. 76—Genzberger v, Adams,. 205 P. 

658, 62 Mont .430. . 

Neb.—Corpus Juris cited In Arqher v. 

. Mustek, 25 N.W.2d 908, 918, 147 
Neb. 1018. 

N.T.-^Herald Nathari ’Press v;' BoUr- 
ges, 291 N.T;S..650, 161 Misa 2*08— 
Smith V. Fredericks, . 268. N.YB* 
167, 146 Mlsc. 463—^Borgos v. Price, 
r;; 260 N.T;S: 457, 140 lifec. =287. 
liffi^^-^ontlhehtal* Supply Qq. v, !5’or- 
rest B. Gilmore Cp. pf Texas, Civ. 
App., 55 S,^.*2d 622, error' dts- 

■'.i' missed. r:i.. • j 

Utah.—^Industrial Cdimhlssioni ' of 
Utah V. Wasatch -Grading Co., 14 
P.2d 988, 80 Utah 223::7-Baglin v* 

, Barl-Bagle Mining ,Co., .181 P. 19 0^ 
64 Utah i90. 
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there is Some autibority to the contrary,and it has 
been held that such a statute is intended to require 
that plaintiff have more than a bare legal title.®® 
Where a statute permits, but does not require, ac¬ 
tions to be brought in the name of the real party in 
interest, an action is properly brought in the name 
pf the holder of the legal title.5i . , 

Where it appears that plaintiff has legal title, it 
is immaterial that his interest is merdy colorable 
that he holds his title in trust for himself and oth¬ 
ers,®® or on an understanding that he will grant a 
pertain benefit to another that he took legal title 
to aid another to escape pa 3 rment of taxes;®® that 
another may be entitled as against plaintiff to the 
fruits of the action;®® that such other is unac¬ 
quainted with plaintiff;®*^ or that a third person's 
benegpial ownership appears on the face of plain- 
-tifFs claim.®® 

Where legal title is in plaintiff- it has also been 
held immaterial that the beneficial owner has agreed 
to meet the costs of the suit;®® that the vesting of 
ijic l^al title in plaintiff gives him a procedural 
^Ight ivhi^ fhe beneficial owner would not have 


been able to claim if suit had been brought in his 
name;®^ that plaintiff conveyed the legal title to 
another after the commencement of the suit;®i or 
that plaintiff intends to part with his interest after 
the suit.®® 

§ 11. Trustee of An Express Trust ; Person 
in Whose Name Contract Is Made 

a; In generad 
h. Necessity of legal title 
c'. Necessity of writing , 

a. In Oeneral 

By virtue of an esicpr^'ss exception to the requirement 
that civil actions be instituted, maintained, or prosecuted 
in the name of the real party In Interest, a trustee of 
an express trust is permitted to bring an action relative 
to the subject matter of the trust In his own. name with, 
out Joining the beneficiary. 

By virtue of an express exception, to the require¬ 
ment that civil actions be instituted, maintained, or 
prosecuted in the name of the real , party in interest, 
a trustee of an express trust is permitted to bring 
an action relative to the subject matter of the trust 
in his own name without joining the beneficiary.®® 


Wash.—^Bicliner v. Oalilll, 118 P.2d 
419, 11 Wash.2d 108. 

47 C.J. p 86 note 30, 

JkppMeait iBgal tltlA anffidsait 
Tex.—Ormsby v. RatdilE, Civ.App„ 22 
S.W'.Sd 604, affirmed Ormsby v. 
.. RatcUffe, Com.App.. 36 S.W,2d 1005. 

Title to oaiute of aotioa may be dis¬ 
tinct from title to property involved 
in it. in which case one having title 
t6 the cause of action Is the party 
In interest rather than the person 
having title to the pi^perty.—Welsh 
V. Rheinhardt, 46 N.Y.S. 866, 21 Mlsc. 
22 . 

mOivisible dLaim 

A plaintiff who has retained legral 
ownership of a part of an indivisible 
claim h€U3 been held to be the only 
person who may prosiecute the ac¬ 
tion oh the claim.—^Zamochnick v. 
Kew York Central R. Co.. 80 N.Y.S.2d 
65, 191 Misc. 318—Van Romapaye 
Truckinsr Corp. v. Heebner, 86 N.Y.S. 
2d 347. 

i49. Kev,—Gruber v. Baker, 23 P. 868, 
20 Nev. 463, 9 L,.R.A. 302. . 

47 CJ. p 36 note 81. 

BO. 01Uo.-rThompson Heating Cor- 
poration v. Hardware Indemni^^y 
Ins. Co. of Hinnesota, 60 N.B.2d 
671, 72 Ohio App. 65. 

^1. Conn.—Gaul v. Baker, 148 A. 61, 
108 Conn, 173. 

62. U.S.—^Kent V. Dana, Ohio, 100 F. 

66. 40 C.aA. 281. 

JT.Y.—Sheridan v. New York, 68 N.Y. 
30. 


53. Mich.—Lawrence v. Beattie, 176 
N.W, 570, 209 Midh. 128. 

54. Mo.—Wood V. St Louis, etc., R. 
Co., 20 Mo.App. 601. 

65. Wis.—Crowns v. Forest Land 
Co., 74 N.W. 646, 99 Wis. 108. 

53. CaJ.—^Ingham v. Weed, 48 P. 818, 
. 6 Cal.Unrep.Cas. 646. 

47 C.J, p 36 note 37. 

67. N.Y.—^Friedman v. Schulman, 92 
N.Y.S. 801, 46 Misc: 672. 

68. D.C.—^Phillips v. Kepler, 47 App. 
D.C. 884. 

Minn.—^Minnesota Thresher Mfg. Co. 
V. Heipler, 62 N.W. 83, 49 Minn. 
395. 

69- N.Y.—^Allen v. Brown, 44 N.Y. 
228. 

60. Iowa.—Vimont Vi Chicago, etc., 
R. Co.. 17 N.W. 81, 21 N.W. 9, 64 
Iowa 518. 

S.D.—Citizens’ Bank v. Corklngs, 70 
N.W. 1069, 9 SJ>. 614, 62 Am.S.R. 
891. 

61. XJ.S.—^BJlllot V. Teal, C-GOr., 8 F. 
Cas.No.4i389, 5 Sawy. 188. 

69. Nev.—Smith v. liOgan, 1 P. 678, 
18 Nev. 149. 

63- Cal.—Thorpe v. Story, 73 P.2d 
1194, 10 Cal.2d 104—^Security Trust 
& Savings Bank v. Southern Pac. 
R. Co., 8 P.2d 1016, 214 CaJ: 81— 
•- Booge V. Reinicke, 114 P.2d 427, 45 
Cal.App.2d 260—^Bernstein v. Hqul- 
table Discount Corpomtion, 47 P.2d 
618, 8 Cal.App.2d 266—Bampg^ten 
V. California Pac. Title & Trust 
CO., 16 P.2di 332; 127 Cal.App. 649^ 
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Wright V. Schaaf, 295 P. 878, 111 
' Cal.App. 87—^Chase V. Van- Camp 
-Sea Food Co., 292 P. 179, 109 Cal. 
App. 38—Kell’ey-Clarke Co. v. Les¬ 
lie, 216 P. 699, 61 CaiJ^pp. 659— 
Allen V. Chatfleld, 168 P. 1149, 84 
CatApp. 786. 

Colo.—City and County of Denver v. 
Morrison, 291 P. 1023, 88 Colo. 67 
—^Houck V. Williams, 81 P. 800, 84 
Colo. 188. 

Del.—^lowa^Wisconsin Bridge Co. v. 

Phoenix Finance Corporation, 26 A. 
' 2d 883. 2 Terry 627, certiorari de¬ 
nied 6^ S.Ct 79 ;’ 317 tr.S. 671, 87 L. 
689, stating Iowa rule. 

Ind:-—Campbell v. Fichter, 81 N.B. 
661, 168 Ind. 646, 11 Ann.Cas. 1089 
—Weaver v. Trustees of Wabash & 
B. Canal, ‘28 Ind. 112—^Bauermei- 
ster V. Sullivan, 160 N.B. 106, 106, 
87 Ind.App. 628—Owen v. Harriott 
94 N.B. 691, 47 Ind,^p. 369., 
Iowa.—^Minnesota Loan & Trust Co. 

V. H a nn an , 247 N.W. 586, 215 Iowa 
1060. 

Kan.—Rice v. Kilworth, 295 F. 700, 
132 Kan. 418. ‘ 

Mich.—^Nierman 'v. White's Motor 
Parts, 26T N.W. 761, -269 3alch. 608 
—Curry v. Raich, 222 N.W. 160, 

. 246 Mich. 146. ’ 

Minn.—Canty v. Bockenstedt 212 N. 

W. 905, 170 Minn. 383. 1 ' ' 

’•Mo.—Strauss v. ZoUmann, 168 S.W.2d 
66, 848 Mo. 837—Citizens*' Trust Co. 
V. Tindle, 199 S.W. 1026, 2T2 Mo. 
681—Snider v. Adams Exp. Co., 77 
*Mo.: .623—^Barnes Hospital'' V. 

Schultz, App., 90 S.Ww2d 164—Can- 
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By virtue of a further provision,, persons with whotn 
or in whose name a contract is made for the benefit 
of another may sue, frequently as trustees of an 
express trust®^ Such provisions allowing actions 
to be maintained by the trustee of an express trust 
in his own name, without joining the beneficiary, 
have been held to he permissive only, not manda¬ 
tory,®® and the beneficiary may sue either in his 
own name,®® or be joined as party plaintiff with 


§ 11 

the trustee.®^ The beneficiary of an express trust, 
in order to be entitled to sue in his own name, need 
not be one for whose benefit a contract is made be¬ 
tween two other persons.®® One may be a trustee 
of an express trust before collection of judgment, 
as regards the right of the beneficiary to sue in his 
own name.®® 

The statutory exception, restricted, as it is, in its 
application to the question of parties to an action,*^® 
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trell V. Knigrlit, App., 72 S.W.2d 196 
—^Byrd v. Bankers’ & Shippers’ Ins. 
Co., 28 S.W.2d 423, 224 Mo.App. 451 
—Geer v.. Boston Little, Circle 
Zinc Col, 108 S.W. 151, 126 Mp.App. 
173 —Simons v. Wlttmann, 88 S;W. 
791, 113 Mo.App. .867—^Nelson v. 
Hirsch & Sons’ Iron & Rail Co., 
77 S.W. 690, 102 Mo.App. 498. 
Mont.—First State Bank of Philips- 
burfif V. Mussigbrod, 271 P. 696, 83 
Mont. 68. 

Kev.—Winnernucca State Bank & 
Trust Co. V. Corbell,,178 P. 23, 42 
Nev. 378. 

N.M.—^Efiigle Mining & Imp. Co. v. 

Lund, 94 P. 949, 14 N.M. 417. 

N.T.—^Banca Commercials . Ita^ana 
Trust Co. V. Clarkson, 8 N.B.2d 281, 
274 ISr.Y. 69. 110 A.L.R. 1106 —«ym- 
mers v. Carroll, 101 N.B. 698, 207 
N.T. 632, 47 L.R.A.,N.S., 196. Ann. 
Cas.l914C 886—^HoflCman House v. 
Foote, 66 N.B. 169, 172 N.T. 848-^ 
Duncan v. China Mut. Ins. Co., 29 
H.B. 76, 129 N.T. 237—Waterman v. 
Wabster, 16 N.B; 880, 108 N.T. 
157, 28 Wkly.Dig. 168—Noe v. 

Christie, 61 N.T., 270—Waring v. 
Indemnity Fire Ins. Co., 46 N.T. 
606, 6 Am.R. 146—Sosnow, Kranz & 
Simcoe V. Storatti Corp., 64 N.T.S. 
2d 780, 269 App.Div. 122, affirmed 
65 N.B.2d 826, 296 N.T. 676—Van 
der Stegen v. Neuss, Hesslein & 
Co., 276 N.T.S. 624, 248 App.Div. 
122, affirmed 200 N.B. ,677, 270 N.T. 
66, 106 A.L.R. 606—Natter v. Isaac 
H. Blanchard Co., 188 N.T.S. 969, 
163. APP.IMV.' 814—Schlieder v. 
Wells, 99 N.T.S. 1000, 114 App.Div. 
417—Thomas v. Bennett, 66 Barb. 
197—Hewitt V. New Tork, N. H & 
H. R. Co., 1 N.T.S.2d 292, 166 Misc. 
186, affirmed 14 N.T.S.2d 991, 268 
App.Div. 712, appeal denied 16 N.T. 
.S.2d 824, 258 App.Div. 792. affirmed 
29 N.B.2d 641, 284 N.T. 117—Marks 
V. Rubinton, 268 N.T.S. 719, . 144 
Misc. 824—Heppenstall v. Baudou- 
ine, 118 N.T.S. 849, 861, 60 Misc. 620 
—Parker vl Paine, 76 N.TA 942, 87 
Misc. 769—Weil.1 v. Pafadiso, .188 
N.T.S. 287—^Bayer v. Philips, 10 N. 
T.Clv.Proc. 227. - 

N.C.—Sheppard v. Jackson, 152 d.B. 

801, 198 N.C. 62-7. ^ . 

$T.D.—Steen v. Neva, 168 N.W. 278,. 
87 N.D. 40, . 

Ohio.—^Hadden v. Rowe,. 196 N.B. 667^ 
180 Ohio St 10—Liauidating Mid¬ 


land Bank v. Stecker, 179 N.B. 504, 
40 Ohio.App. 610. ^ 

Old.—Stevens v. Sharpe, 82 P.2d 672, 
183 Old. 812—Craig v. Roxdline Pe¬ 
troleum Co., 89 P.2d 676, 170 Okl. 
307—West V. Bank of Lahoma, 86 
P. 69, 16 Okl. 608. 

Or.—^Henningsen v. Title & Trust 
Co., 49 P,2d 458, 161 Or. 818—Suth¬ 
erland V. Wlckey, 239 P. 875. 138 
Or. 266. 

S.C.^—Greenwood Cotton Mill v. Pace, 
174 B.B. 478, 172 S.C. 631. 

Wash.—^Mathewson v. Carlson, 125 P. 
2d 272, 13 Wash.2d 363—Corpus JU- 
j?ls dted in Bich'ner v. Cahill, 118 
P.2d 419, 420, 11 Wash.2d 108— 
Townsend v. Rosenbaum, 60 P.2d 
261, 181 Wash. 372^Goodfellow v. 
First Nat Bank, 129 P. 90, 71 
Wash. 664, 44 L.R.A.,N.S., 680— 
Carr v. Cohn, 87 P. 926, 44 Wash. 
586. 

Wis.—^Beardsley v. Schmidt 98 N.W. 

286, 120 Wis. 405, 102 Am.S.R. 991. 
47 C,J. P 37 note 47. 

Change of name of trustee 
The trustee of an express trust 
may sue In its own name with re¬ 
spect to the subject matter of the 
trust although its name has been 
changed by statute and such trustee 
need not Join the one for whose bene¬ 
fit the suit is prosecuted.—Gii:*ard 
Trust Co. V. Paddock, 129 N.W. 650, 
88 Neb. 869. 

64. Cal.—^Allan V. Guaranty Oil Co., 
168 P. 884, 176 Cal. 421—Baumgar- 
ten V, California Pac. Title & Trust 
Co., 16 P.2d 832, 127 Cal.App. 649— 
Chase v. VAn Camp Sect Food Co., 
292 P. 179, 109 Cal.App. 38—Kelley- 
Clarke Co. v. Leslie, 21$ P. 699, 61 
Cal.App. 669—^Allen v. Chatfleld, 
168 P, 1149, 84 Cal-App.. 786,- 
Colo.—City and County of Denver v. 

Morrison, 291 P. 1023, 88 Colo. 67. 
Ind.—Weaver v. Trustees of Wabash 
.& B. Canal, 28 Ind. 112—Owen v. 
Harriott 94 N.B. .591, 47 Ind.App. 
869. 

Iowa,—Sioux City . v. Western As¬ 
phalt Paving Corporation, 271 N.W. 
624, 228 Iowa .279, . JLOS A.L.R. 608. 
Ky.—WicklllCe's Ex’rs y; Bmith,. 10 S. 

W.2d 291, 226 Ky. *796. . 

•M-iTin. —Canty v. Rockenstedt 212 N. 

, W. 906, 170 Minn. 388. 
]ji£'o.li_^^auss\v, Zollmann, 163 S.W.2d 
66, 848 Mo. 387T-Wllson & Co. *v. 
Hartford Fire Ins. Co., 264 S.W. 


266, 277, 800 Mo. 1—Citizens’ Trust 
Co. V. Tindle, 199 S.W. 1025, 272 
Mo. 681—Snider v, Adams Exp. Co., 
77 Mo. 623—Geer v. Boston Little 
Circle Zinc CJo., 108 &W. 161, 126. 
Mo.App. 173—Simons v. Wittmann, 
88 S.W. 791, 113 MoJVpp. 867—Nel-. 
son V. Hirsch & Sons’ Iron & Rail 
Co., 77 S.W. 690, 102 Mo.App. 498. 
N.M.—^Eagle Mining & Imp. Co. 

Lund, 94 P. 949, 14 N.M. 417. 

N.T.—Symmers v. Carroll, 101 N.B-.. 
698, 207 N.T. 682, 47 L.R,A,N.S.,. 
196, Ann.Casll914C 685—^Duncan v. 
China Mut. Ins. Co., 29 N.B. 76, 120 
N.T. 237—Waring v. Indemnity 
• Fire Ins. Co., 45 N.T. 608, 6 Am.R. 
146—Natter v. Isaac H Blanchard 
Co., 188 N.T.S. 969, 158 App.Div. 
814—Heppenstall v. Baudouine, 113 
N.T.S. 849, 60 Misc. 620—Weill v^ 
Paradiso, 188 N.T.S, 287. 

N.C.—Sheppard v. Jackso4 152 S.Et 
801, 198 N.C. 627. 

N.D.—Steen v. Neva, 168 N.W. 273, 
87 N.D. 40. 

Ohio.—Hadden v. Rowe, 196 N.B. 667-, 
130 Ohio St. lO-^Liquidating Mid¬ 
land Bank v. Stecker, 179 N.B. 604, 
40 Ohio App. 610. 

Okl.—West V. Bank of Lahoma, 86 P, 
69, 16 Okl. 608. 

Or.—Hennlngsen v. Title & Trust Co., 
49 P.2d 468, 151 Or. 318. 

Wash.—Carr w. Cohn, 87 -H 926, .44 
Wash. 686. 

Wis.—^Beardsley v. Schmidt 98 N.W. 

. 236, 120 Wis. 405, 102 Am-S.R. 991V 
47 C.J. p 87 note 48. 

65. Kan.^Oorpus atvtts dted' tu 
Miller Nat. Ins. Co. v. Bunds^ 149 
P.2d 860, 862, 158 Ban. 662, 

47 C.J. p 88 note 61. 

65. Mo.—^McKenzie v. Missoiiri Sta¬ 
bles, 84 S.W.2d 136, 325 MO-APP^ 
64. 

47 C.J. P 38 note 62. 

G7. Minn.—^Harriet State Bank 
Samels. 204 N,W. 988, 164 Mlniv 
266. 

Ohio.—^Kuhn v. Woolson Spice Co., 1ft 
Ohio S. & C. P. 292, 8 Ohio N.P. 683, 

68. Mo.—^McKenzie v. Missouri $ta^ 
, bles, 34 S,W,2d 186, 226,Mo.App.; 

®4. 

69. Mo.—McKdiizie v, Missouri -Sta-. 

bles, supra. ' . ' « . 

70. N.T.—Waterixian y, Webajter,. 

N.b: 880, 1Q8 N.t. 167, • 
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should be liberally construed*^^ in the interests of 
justice,and in accordance with the underlying 
principle, spirit, and purpose for which it was en- 
acted,*^^ and various persons have been held to be 
included other than those who, in equity, are re¬ 
garded as technical trusteesOn the other hand, , 
one who does not come within the purview of such 
a statutory exception may not be permitted to sue 
in. his own name as trustee of an express trust.^® 

While a statute authorizing the trustee of an ex¬ 
press trust to sue . without joining the beneficiary, 
and embracing a'person making a contract for the 
benefit of another, has been held to permit the per¬ 
sons making a contract to sue alone where the con¬ 
tract is partly for the benefit of another,^® the stat¬ 
utory exception has been held not to apply to one 
contracting with another and providing that sepa¬ 
rate contracts should be entered into individually 
with those represented by the original contractor,^^. 
or to one jointly interested with another in a con¬ 
tract which both have signed.^* Moreover, where 
a contract is made with one for his own benefit, it 
•has been held that he may not sue in behalf of oth¬ 
er claimants again^ the same defendant in the ab¬ 
sence of evidence of an express trust.^^ 

71. TJ.S.—Chew v. Brumagren, N.X, 

18 Wall. 497, 20 L-Bd. 668. 

Ind.—Owen y.. Harriott. 94 N.B. 591, 

47 Ind-App. 859. 

Iowa.—Sioux City v. Western As- 
phaJt Pavlngr Corporation, 271 N. 

W. 624, 228 Iowa 279, 109 A.Li.B- 
608. 

47 C.J. p 88 note 55. 

72. Iowa.—Sioux City v. Western 
Asphalt Pavina Corporation, su¬ 
pra. 

73. Iowa.—Sioux City v. Western 
Asphalt Paving: Corporation, su- 

. pra. 

74. Cal.—-Boogre v. Relnlcke, 114 P. 

2d 427, 46 Cal.App.2d 2^0—Baum- 
.grarten y. California Pac. Title & 

Trust Co., 16 P.2d 882, 127 CaJ.App. 

649—Helley-Clarke Co. v. Leslie, 

215 P. 699, 61 Cal.App. 559. 

Iowa.T-;M[innesota Loan & Trust Co. 

V. Kannan, 247 N-.W. 536, 216 Iowa 
1060. 

ya-w. —Rice y. Kilworth, 295 P. 

182 TTfl-n 418, 

Mich:—Curry v. Raich, 222 H.W. 160, 

246 Mich. 146. 

Mo.—Citizens* Trust Co. v. Titadle, 

199 S.W. 1025, 272 Mo. 681—Nel- 
. sen y.- Hirsch & Sons* Iron & Rail 
qo.,,,77 S.W. 590, 102 .Mo.App. 498. 

I^ev.—Winnemucca State Bank & 

Trust <jo. v. CorbeU, 178 P. 23, 42 
Nev. 878. 

Ki'P>-^^-Schlieder. v. Wells, 99 K.Y.S. 

1000, 114 App.Diy. 417—Hewitt v. 

. mw Torjfe H. H. R. Co., 1 N. 

TSM 29^1 166 Misc. 186, afflm^ed 
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Statute pierely authorising suit in name of real 
party in interest, tinder a statute authorizing suit 
in the name of the real party in interest, a trustee 
of an express trust, by virtue of an express statu¬ 
tory proviso, may sue without joining with, him the 
person for whose benefit the action is prosecuted.80 
Such a statute enables those directly interested in, 
but not parties to, a contract to maintain an action 
for breach of contract in the name of the tnistee.^i 

b. Necessity of Iiegal Title 

As a pule plaintiff suing as a trustes of an express 
trust or as one with whom Or In. whose name a contract 
Is made for the benefit of another murt have title to 
the cause which he asserts. 

By the weight of authority, if plaintiff ^es as a 
trustee of an express trust or as one;with whom or 
in whose name a contract is made for the benefit of 
another, helmust have title to the cause which he 
asserts,and his title must be unconditional and 
exclusive.8^ Accordingly, it has been held that an 
action may not be brought in his own name, , as 
trustee of an.express trust, by the person by whom, 
but not with whom, the contract in suit was made 
by a consignor of goods who has unconditionally 

for damaires to the assoelatioii, where 
the only property right alleged is the 
interest in a trade-mark which Is not 
connected by allegations in petition 
with, plaintiffs* right to sue as trus¬ 
tees.—Wiehtuechter v. MUler, 208 S. 
W. 39, 276 Mo. 822. 

76. Mi(^—Corpus ypris 
Stephenson v. Golden, 276 N.W., 849, 
870, 279 ilich. 710. 

47 C.X p 89 note 69. 

77. Wash.—Yashon Pruit tJnion v. 
Gtodwln, 151 P. 797, 87 Wash. 884. 

78. N-T.—Natter v. Isaac Bt. Blanch¬ 
ard Co., 188 N.Y.S. 969, 158 App. 
tUv. 814. 

79. N.C.—Perry v. Swanner, 68 S.B. 

‘ 611, 150 N.O. 141. 

80. Fla.—yramer v. Smith, 128 So. 

■ 477, 99 Fia. 1147. 

81. Fla.—Busch v. City Trust Co., 
134 So. 226. 101 Fla. 892—Wood¬ 
bury V. Tampa Water Works Co., 
'49 So. 556, 57 FlA 249, 21 L.R.A., 
N.S4 1034. . 

83. NX—ParJeon y.. pulton Securi- 
, ties Co., 238 :N.Y.S, 577; 226 Ai)p. 
Div. 641. , 

47 C.J. P 89 note 62.. ~ 

83. Ind.—Diffenderfer v. Scott, 82 N. 
B. 67r 5 Ind.App.. 249. 

47 C.J. P 89 note 68.<,, 

84. Ark.—Fie^gd^n'v. McMahon, 12 
S.W. 1070, 62 Ark. 488. 

47* C.Ji P 8’9‘nbts 6i. 
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14 N.Y.S.2d 991, 258 App.I>lv. 712, 
appeal denied 15 N.Y.S.2d 824, 258 
App.Div. 792, affirmed 29 N.B.2d 
641, 284 N.Y. 117—M^ks v. Rubin- 
ton, 268 N.Y.S. 719, 144 Misc. 824 
—Weill v, P^diso, 188 N.Y.S. 287. 

N.I).—Steen v. Neva, 163 N.W: 272, 
37 N'D. 40: 

Ohio.—Hkdden v. Rowe, 196 N.B. 667, 
130 Ohio St. 10. 

Okl.—Stevens v. Sharpe, 82 P.2d 672, 
188 Okl. 812—West v. Bank of La- 
homa, 96 P. 69, 16 Okl. 608. 

Or.—Sutherland v. Wickey, 289 P. 
376, 133 Or. 266. 

Wash,—Mathewson v. Carlson, ,125 p. 
2d 272, 13 Wash.2d 863—Bichner v. 
Cahill, 118 P.2d 419, 11 Wash.2d 108 
—Gtoodfellow V, First Nat Bank. 
129 P. 90, 71 Wash. 564, 44 LJa.A., 
N.S^.. 580. . 

47 C.J. P 38 note 55, 

75. Arlz.’—Nardelll v. T. C Triplett 
Bldg/ Co., 298 P. 402, 88 Ariz. 168. 

Mo.—-Ver Standig v. St Louis Union 
Trust Coi, 62 S.W.2d 1004, 228 Mo. 
App. 1242. 

N.Y. —Spencer y. Standard Chemicals 
Sa Metals Corporation, 148 N.B. 661, 
287 N.Y. 479—Farjeon v. Fulton"Se¬ 
curities Co., 238 N.Y.B, 577, 225 
App.Dlv. 641-MNatter v. Isaiac' BL 
BlahchaM C6., 188 N.Y.s: 969; 163 
APPiDiv. 814. 

47 C.J. p 88 note 65 Cb3. 

MemherS of as800iatt<k 

Under some statute^ provisions^ 

members of ah association ma'y ndt 

sue as trustees o^ an express trust 
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sold them: while in transit or by the iner6 cus¬ 
todian of a chattel,, when the cause does not turn on 
the right of possession.^^. Upweyer, it has . also 
been held that legal title is not necessary.87 . 

c. NeOesfiiiy of Writing 

Ordinarily, a writing Is not necessary to make plain¬ 
tiff a trustee of an ekpress trust so as to be entitled 
to sue In hie own name., 

While it has been indicated that the “^press 
triist” of the code of civil procedure, even in its 
wider signification, as including the ■ person with 
whom or in whose name a contract is made for the 
benefit of another, must be declared in writing,^^ 
and it has been held that. a statutory provision re¬ 
quiring a writing for all declarations or creations 
of tru^ as to land , is directly applicable to the code 
provision as to parties,^^ in the absence of statutbry 
requirement, a writing ordinarily.is not considered, 
necessary to make plaintiff a '^trustee of an ex¬ 
press trusf’ under the code.^® Where the statute 
requiring a writing in the creation; of a trust in land 
has been construed to apply to the code provisions 
as to parties, a writing' has been held not necessary 
where plaintiff is a trustee of personally ,ndr is 
it necessary, where the question is raised by demur- 
ref to a declaration alleging plaintiff to be a trustee 
but not stating that the trust was in writing, that 
the declaration should so state. 

§ 12. Persons Expressly Authorized to Sue 

. a. In general. . 

b. Exception to rule requiring suit by 
real party in interest 

- a. In Cteneral 

One expressly authorized by a valid statute to bring 


an action may do so; where 9 . cause of action Is created 
by a statute which also provides who Is to bring the ac¬ 
tion, ordinarily only the person or persons so designated 
may sue. 

One expressly authorized by a valid statute to 
bring an action may do so,^ but statutory authority 
to enforce the private rights of others should not 
■be extended beyond Ae legislative intent, as shown ’ 
by the terms and purpose of the statute.^^ Under 
some statutory provisions authorizing certain per¬ 
sons to sue on a given cause of action, one who is 
to be benefited by the recovery may, in a proper 
case, be permitted to sue, although others are the 
persons expressly designated, by the statute.®5 

Statute creatmg cause of action and specifying 
who may sue. Where a cause of action is created 
by statute and the statute also, provides who is to 
bring .the action, the person or persons so designat¬ 
ed,®® and, ordinarily, only such persons,®*^ may sue. 

b. Exception to Exile Requiring Snit by Real 
Party in Intereirt 

By virtue of an express statutory exception to the 
rule that a suit must be brought In the name of. the real 
party In Interest, one expressly authorized by statute may 
be entitled to bring ap .action, although he Is not the. 
real party in Interest. ‘ _ 

Some codes rdative to the procedure in civil ac-. 
tions contain an express exception to the require¬ 
ment that a suit must be prosecuted in the name of 
the real party in interest, by a provision to the ef¬ 
fect that a person expressly authorized by statute 
may sue without joining the person for whose ben¬ 
efit the action is. prosecuted, and, under such an 
.exception, one expressly authorized by statute may . 
bring ^ action, although he is not the real party 
in interest.®® . .As used in siich an exception, the 
word ‘^person” has been construed to include those 


IBS. 'Wjash.—Sweeney v. Waterhouse, 
. 51 P..X0O6, 89 Wash., 607. 

.ai ‘ Ind.—Mitchell v.’St Mary, 47 N. 

B, 224, 148 Ind. 111. 

47 -C.J. p 89 note 66. ‘ 

S7. Minn.—^Hennlnsr v. Raymond, 29 
N.W. 132, 85 Minn. 808.: 

47 ,C.J. p 39 note 72. . 

‘Sa - N.T.—Conslderant v. Brisbane, 
22 N.Y. 389. 

47 CJ. p 89 note 78. 

89. Mo.-^tate v. HawOs, 76 S.W. 
* 668 , 177 Mo. S 60 . 

ao. Ohio.—Arcade Hotel Co. v. tyi- 
att, 1 Ohio Cir.Ct 66. 1 .Ohio Clr* 
, pec,, 8.4.r. , . ' 

47 C.J. p 89 note .76: . i * 

81. Mo.—Snider v. Adams Exp. Co., 
77 hto. 623. \ ' 

47 C.J. p 40 note 78. 
aa. Hev.--boiT«s OtirU in 

. Withers , y. Ro9hl€m4 Mln^ 71 
Md 166, 160, 68. Nev.,.^'8. 


Ohio.—^Hays ir. Gallon Gas Llzht* 
etc., Co„ 29 Ohio St. 830.. ‘ 

8a H.Y.-^Hathom : v. Natural Car¬ 
bonic Gas Co., 87 N.B. 604, 194 
, 826,.'128 Am.S.R. 665, 28 L.BJV.,N. 
B., 436, 16 AnmCas; 989.' 

94 . iB:ia.-rState R. Comrs. v., Atlantic 
Coast Line R. Cb., 47 So. 870, 66 
Fla. 626. 

96. Mich.—Watson v.. Watson, N. 
W. 489, 49 Mich. ^40. 

96. Ind.—Miller's B6tate v. St: Jo¬ 
seph County Home, Aj>p., 87 N.B.2d 
886'. 

Mo.—Oates v. Union Pac. Ry. Cb., 
,16 S,W, 487, 104 Mo. 614, 24 Am., 
S.R; 849^^uperlor MlnerUs Co, ’V. 
Missouri Pac. R. Co., 46 S.W.2d 912, 
227,MoJlpp., 1044, certiorari <ii4ash7. 
ed State ex r^l. wd ,tp Use of Mis- 

.. .sour! Pac. R. Co. v,.itold, 59 S.W.2d 

. ‘ 690, 882 140 . 616. . i 


N.C.—Hunt y. State, 168 S.B. 708, 201 

. N.c. 87 . 

4*7 C.J. i) 40 note 88. 

Action for wrongful death see. Death 
S 67 et seq: ■ ■, 

97. Ind.-^Mlller's Estate v. St Jo- 
; seph County Home, App., 87 N.E. 
2(1 886 . 

Mo:—Oates v. Union. Pac. Ry. Co., 
16 S.W. 487, 104 Mo. 614, 24! Am.S* 
ft; '348'—Superior Minerals Co. v.' 
MissouJri Pac. It. 60 ., 46 S.W.2d 9l2, 
227 Mo.App. 1044 , certiorari quash¬ 
ed State ex rel. and to Use of 
fifenri Pac: R. Go.- v.' Held, 59 S.W. 
2d 690, 882 MO. >616. 

N.O.-^Hunt V. State, 168 S.B. 708, 
261 N.C. 87. ' 

P€u—^Usher V. West Jersey R. Co.i 
■ 17 A. 697, 126; Pa.' 206, 12 Am.S.R 
. 868, 4 L.RJt 961. • . 

98.. OW.—State ex rel. Murray, for 
XJse ax^ Benefit of. Sapulpa State 
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wlio may be authorized to sue m their own names 
because of their official position,^^ The exception 
has also been applied to one authorized to sue by a 
federal statute.^ 

§ 13. Parties by Class Representation 

a. Rules and provisions as to class ac¬ 

tions generally 

b. Who may represent class 

c. Cases in which class actions proper 
, d. Effect of representation 

a. Bides and Provisions as to Class Actions 
Generally 

(1) Nature, origin, and purpose 

(2) Scope and extent 

(3) Determination of appHcability- 

(1) Nature, Origin, and Purpose 

In most Jurisdictions, where the question Involved 
In an action Is one of a common or general Interest to 

Banki V. Pure OH Co., S7 P.2d 608, 

169 Okl. 507. 

as. Ind.—Swift V. Ellsworth, 10 Ind. 

205, 71 Am.D. S16. 

1. K-Y.—Peters v. Poster, 10 N.Y.S. 

389, 66 Hun 607, 18 N.Y.Civ.Proc. 

380. 

Zhdusirial hoazd 

Ind.--In re Burk, 118 N.B. 540, 66 
IiiiLApp. .435. 

2. Alsu—Gunter v. Jones, 18 So.2d 
51, 244 Ala. 251. 

Ky.—Codell Const. Co. v. Miller, 202 
S.W.2d 394. 304 Ky. 708, 172 AL..R. 

546. 

Minn.—^Thom v. Geo. A. Hormel & 

Co.. 289 N.tV. 616, 206 Minn. 589. 

N.M.—^Pecos VaJ. Artesian Conserv¬ 
ancy Dist. V. Peters, 173 P.2d 490, 

50 N.M. 165. 

K.Y.—In re Taylor, 87 N.Y.S.2d 675, 

265 App.Div. 868—General Ins, Co. 
of America v. Goldstein, 46 N.Y.S. 

2d 670, 182 Misc. 419. affirmed 48 
N.Y.S.2d 822, 267 App.Div. 898. 

Ohio.—rSmith v. Kroeger, 87 NJS.2d 
46, 188 Ohio St. 608—^Pemberton v. 

Board of Education of City School 
Dist of City of Toledo, 86 N.B.2d 
170, 67, Ohio App. 175. 

Okl.—State ex rel. . Tharel. v. Board 
of Com’rs of Creek County, 107 P. 

2d 542, 188 Okl. 184. 

47 C.J. p;40 note $3. 

A oompUaaoe .wlth Jptndear statutes 
is not required in order to maintain 
a statutory clasa.suit^Davles v. Co¬ 
lumbia Gas & Elec. Corp., Ohio APP-, 

79 N.B.2d 327. 

3- N.Y.—-In re Taylor, 87 N.Y.S:2d 
675, 266 App.Div. 868—Berghelm v. 

Hofstatter, 276 N.Y.S. 188, 243 App. 

Div. 663—^Harri^an V. Pounds, 2.65 
N.T.S. 676, 2Si App.Div. 1, 


many persons or where the persons who might be ma^e 
parties are very numerous and It may be Impracticable 
to bring them all before the court, one or more may 'sue 
and defend for the benefit of all. 

It is the rule in most jurisdictions, generally un¬ 
der express code provisions, that, where the ques¬ 
tion is one of a common or. general interest of 
many persons or where the persons who might be 
made parties are very numerous and it fnay be 
impracticable to bring them all before the court, one 
or more may sue or defend for the benefit of all;2 
and actions so prosecuted are generally termed 
"representative” or "class” suits® and the doctrine 
on which they are based, the doctrine of "repre-. 
sentation” or of "virtual representation.”^ Al¬ 
though such procedure was.unknown to the com¬ 
mon law,® code provisions permitting class suits are 
held to be express enactments of the equity rule as 
to parties by class representation;® hence, the de¬ 
cisions of the courts of equity may be examined to 
determine whether the code provisions for repre¬ 
sentative actions are applicable.^ The doctrine is 

e. IJ.S.—Oorpns Juris cited lit 
McNary v. Guaranty Trust Co., D. 
.C.01iio, 6 P.Supp. 616, 619. 

Cal.—Weaver v. Pasadena Tourna¬ 
ment of Boses Ass*n, 198 P.2d 514,. 
32 Cai.2d 833. 

Ill.—Winder v. Chicago City Bank & 
Trust Co., 67 N.B.2d 265, 894 Ill. 
94—Newberry Library v. Board of 
Education of City of Chicago, 65 N^ 

. B.2d 14*7,.887 HI. 86. 

Ind.—State ex rel. Biser, Cohn St 
Shumaker v.' Sammons, 57 N.E.2d 
687, 223 Ind. 27—^Board of Com'ra 
of Vanderburgh County v. Sanders, 
30 N.E.2d 713, 218 Ind. 43, 181 A.L. 
R. 1048—^Englehart's Estate v. Lar¬ 
imer, 5 N.B.2d 304, 211 Ind. 218— 
Colt V. Hicks, 179 N.E. 886, 97 Indl 
App. 177. 

Minn.—^Longcor v. City of Red Wing,. 

289 N.W. 570, 206 Minn. .027. 

Mo.—Brown v. Bibb, 201 S.W.2d 870,. 
366 Mo. 148. 

N.Y.—Eahn v. New York Life Ins* 
Co., 53 N.Y.S.2d 675, 184 Misc. 4lt- 
N.D.—Bonde v. Stem, 14 N.W.2d 249; 
78 N.D. 278. 

Okl.—State ex rel. Tharel v. Board 
of Com'rs of Creek County, 107’ 
P.2d 642, 188 Okl. 184. 

Utah.—Nuhnelly v. First Pederql 
Building & Loan Ass'n of Ogden,. 
154 P.2d 620, 107‘Utah 847r rehear¬ 
ing denied 159 P.2d 141, 107 Utah 
379. 

47 C.J. p 42 note 84. 

Persons legally represented in equity 
court see Equity § 146. 

7. Minn.—^Longcor v. City of Red 
Wing, 289 N.W. 670. 206 Minn. 627. 
N.D.—Bonde v. St^. 14 N.W.2;d 240; 
73 N.I>. 27i 

Or.-^TOhin V. Portland Mills Co., 68 
P. 748, 1108;or. 269. 


Terms oonipaired 

The terms ‘Tepresentative suit** 
and **clas8 sult^* are used inter¬ 
changeably, the word •'representa¬ 
tive" generally referring to the nam¬ 
ed individuals actually bringing the 
action, while the word "class" em¬ 
braces the entire group which the 
named persons purport to represent, 
and, hence, such an action is ••repre¬ 
sentative" in that the named persons 
represent all those in the class, and 
it is a •'class" action in that all per¬ 
sons in the class are befort the court 
by representation.—South East Nat. 
Bank of Chicago v. Board of Educa¬ 
tion of City of Chicago, 18 N,B,2d 
684, 298 IU.App. 92—South East Nat. 
Bank of Chicago v. Board of Educs.- 
tion of City of Chicago, 18 N.B.2d 
699, 298 IlLApp. 621—^oulh East 
Nat. Bank of Chicago v. Board of Ed¬ 
ucation of City of Chicago, 18 N.B.2d 

601, 298 Ill.App. 621—South Bast Nat. 
Bank of Chicago v. Board of Educa¬ 
tion of City of Chicago, 18 N.B.2d 

602, 298 IlLApp. 621—South Bast Nat. 
Bank of Chicago v. Board of Educa¬ 
tion of City of Chicago, 18 N.E.2d 
608, 298 IUA.PP. 621. 

4. Ala.—Gunter v. Jones, IS So.2d' 
61, 244 Ala. 261. 

Cal,—Weaver v. Pasadena Tourna¬ 
ment of Roses Ass'n, 198 P.2d 514, 
32 Cal.2d 833—Fallon v. Superior 
Court in and for City and County 
of San Francisco, 90 P.2d 858, 33 
Cal.App.2d 48. 

Mo.—Brown v. Bibb, 201 S.W.2d 870, 
356 Mo, 148. 

5. ‘ Ohio.—Pyper v. Mutual Hpine & 
Savins^ Ass*n of Dayton, App., 85 
N.E.2d 736, appeal dismissed 16 
N.E.2d 424, 134 Ohio St 845. 
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based on the principle that members o£ the . class 
who are ’ made* parties Will protect their own in¬ 
terests which are such that in protecting them the 
interests of the persons not made parties will also 
be protected.^ Provisions for class "or representa¬ 
tive actions do not apply unless the intention to sue 
on behalf of a class is evidenced by appropriate 
pleading;^ a representative or: class suit must have 
been instituted or . conducted as such.1® 

Purpose of code provisions* The practice pro¬ 
vided for in the code is essential to the administra¬ 
tion of justice,!^ and its purpose is to avoid a mul¬ 
tiplicity of suits ^d to settle the rights of all par¬ 
ties having a common dr general interest in one 
suiti2 without their actual appearance in court as 
litigants.is The rules were.adc^ted from necessity 
to make available a remedy that would not other- 
.wise exist^f and to prevent a failure of .justice.^® 

(2) Scope and Extent 

. in the absence of a provision to the contrary, a class 
.suit may be maintained even, where other remedies are 
available; dtrlctly speaking, a class suit may not be 
maintainiid where the partiea are united In Interest, but 
.a Joint Interest In th^e cause of, action is no bar. Code 
tirovlslons as to representative actions are generally held 
^applicable to legal as well as equitable actions. . 

The right to maintain a'representative action unr- 
der a code provision has been held to prevail, even 
though the many may sue Collectively by means .of 
-trustees,or although a statute provides that, the 
•president or treasurer of an unincorporated as¬ 
sociation may ihaintain an action on behalf of the 
:associates.i'^.:-..On.the.other hand, it has been held 

i.. . ' . • • 

'tTtali.---TTuhnclly v. First Federal 
Buildiugr '&'Loan Ass’n ’of Ogrden, 

. 164 P.2d 62d, 107 Utah 847, rehear- 
; inar denied 15t P.2d -141, 107 Utah 
870. 

a. Mo.—-Robinson v. jl^ick,. 186 3.W> 

2d, 874, 286 . Mo-App. 461—Aalco 
Laundry & Cleanlngr Co. Vi Laun¬ 
dry,\ Linen & Towel Chauffeurs & 

Helpers Union Local No. 866. App.. 

. 116 S.W,2d 89. , , • 

T6X.— packs V. Southwestern Set¬ 
tlement Development Corp., Civ. 

App., UB S.W.2d 915; 

:aa TaU^'Hara V. Piitstbn, Co., .42 
S.F.2d 269, 186 Va. $26, 174 A.L.R. 

.946."’' ‘ -■ 

‘IL Ky.—McCaxm v. Louisville, 68 
S,W..446, 28 Ky.L. 668.. 

’IS. Fla.—^Teimey v. City of Miami 
Beach, 11 So;ad 18S, 162 Fia. 126. 

TKy.—^McCann v. Louisville 68 S.W. 

4^6, 23.KyX.658. .. 

::N(.Ti—pavanauffh v. Hutcheson, 250 
N,TlS. h27, 140 Miaa,178, s^ of 
Judsment jconditiopisdly , , grafted 
.252 'N.T.S. dJl‘8, -232 App.Div, 476, 


that, Where ’a statute creates a new form of action 
for particular purposes, and provides that all. per¬ 
sons interested in the proceeding must be made par¬ 
ties, a representative action may not be main- 
tained.i® 

Applicability to joint interests. A representative 
action cannot be maintained by plaintiff for the 
benefit of himself and other persons so "united in 
interest” that each person could not maintain a 
separate action in his own right,since in such a 
case the code provision that all who are "united in 
interest*' must join as plaintiffs prevails nor is 
such an action maintainable by a plaintiff for the 
benefit of those with’ whom he has a joint, iuter- 
est.2i So, where a judgment for plaintiffs who are 
suing in behalf of themselves and others would* be 
for the total amount which is" due plaintiffs and 
those who ate not made parties, and the judgment 
could be’ satisfied by the patties.to the action, a 
representative suit cannot be maintained,^^ How¬ 
ever, it has been held that, where a party sues for 
himself and others similarly situated, the complaint 
must show a joint cause of action in favor of all;^® 
and it has been held that a representative action;is 
maintainable under the code on behalf of a class of 
persons, all of whom have a joint interest and own¬ 
ership in the cause of action.^^ 

Legal or equitable claims. Code provisions as 
to. representative actions are generally held applica- 
-bie whether the. action, would, prior thereto, have 
been legal or equitable and a variety of repre¬ 
sentative actions at law have been maintained un- 

. First i^esb. Churc^ 61 P. 841, 119 
Cal. 477. 

47 aj. p 42 note 1, 

17. N.Y.—Bloete v. Simon, 7 N.T.St. 
87, 12 N.Y.Civ.Proe. U4, 19 Abb.N. 
Caa, 88. 

IlB. N.T.^Brinkerhoff v, Tiernan, 
114 N.T.S. 698, SL Mlse. 686. 

19. Wis.—George v. Benjamin, 76 N. 
•V. 619, 100 Wis. 622, 69 AAi.S.R. 
’968. 

2a Wis.—Gteorge v. Benjamin, su¬ 
pra. 

47 C.J. p 43 note ll. 

21. N.T.—^Bear v. American Rapid 
Tel. Co., 36 Hun 400. 

47 C.J. p 48 note 12. 

22. Wash.—Vashon Fruit Union v. 
Godwin, 161 P. 7977 87 Wash. 884. 

47 C.J. p 46 note 36. 

28. Cal.—Carey v. Brown, 58 Cal. 

: 180, 188. . 

47 OJ, p 43 note 18. . 

24L Ohio.—Platt v, Colvin; 86 N.E. 

786, 60 Ohio St. 708. 

47 C.J. p 48 note 14. 

25. Cat—Weaver v. Pasadena Tour- 


affirmed 269 N.Y.S. 967, 286.,APP- 
Div. 794. 

13. N.T.—^Brenner v. Title Guaran¬ 
tee & Trust Co., 11 N.B.2d 890, 27;$ 
N.T. 280, 114 A.L.R. 1010. 

Okl.—State ex rel. Tharel V. Board" 
of Com’rs of Creek County, 107 P. 
2d 642i 188 Okl. 184. 

14. Fla.—^Tenney v. City of Miami 
‘ Beach, 11 So.2d 186, 162 Fla>. 126. 

Okl.-:«State ex rel; Tharel v. Board 
of Com'rs of Creek County, 107 P. 
2d 642, 188 OM. 184.^ . . : . . 

Utah.—Nunnelly v. First Federal' 
Building & Loan Ass'n of Ogden, 
i54 P.2d 620, 107 Utah .847, rejiear- 
ing denied 169 P.2d 141, 107 itJtah 
,879. 

15. Cal.—Weaver v, Pasadena Tour¬ 

nament of Roses Ass’n, 198 P.2d 
614, 32 Cal.2d 838. . 

Iowa.—^Fleming v. Mershon; 8 6 Iowa 
418. ~ . 

Oki.“r^tate ex ret Tharel v. Board of 
Com’rs of Creek County, 107 P.2d 
542, 188 Okl. 184. 

la CaL-^Wlieelock v, Los Angeles 

919 
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der them.^® In some states, however, a~ class suit 
may not be brought fbr the benefit of a number of 
persons, where each such person ba& a.separate ac¬ 
tion at law and there is no cause of action in eq¬ 
uity and it has been held that even in equity 
practice the rule permitting a few persons to sue 
for. themselves and oAers similarly situated is 
largely dissipated by virtue of a statute requiring 
all cases to be prosecuted in the name of the real 
party in interest^* 

(3) Determination of Applicability 

The applicability of the provision for representative 
ac^tlons to a parMciilar case Is wltWn the discretion of the 
court; the court should consMer the requirements of 
fairness, convenience, due process,.'and the circumstances 
of the case. 

it has been held that the applicabili^ of the code 
provisions as to representative actions to a- par¬ 
ticular case is within the discretion of the court.^^ 
Such provisions should be applied with a consid¬ 
eration of their history and the requirements of 
fairness, convenience, due process, and the circum¬ 
stances of the particular case^^® and the principle 
that no one can be bound by a-judgment affecting 


his property , without his day in pourt mu^t be gpven 
due regard,^^ Qass^ actions should be idosely scru¬ 
tinized and permitted only in clear cases a suit 
is not made a representative suit merely because the 
parties so designate it,^® and whether it is depends 

on the facts of the particular case.S4 . 

Complete detemUnation of the controversy. 
Where there can be a complete determination of 
the controversy without the presence of any other 
party, a representative action may be maintained.35 
Conversely, where there cannot be a complete de¬ 
termination of -the controversy without the pres- 
^ce of the persons in whose behalf plaintiff brings 
the action, a representative action cannot, be main- 
tained.^® . * -■ 

b. Who May Represent Clai^ 

Only a. , who has an Interest In the cause of 

action In ^minon with all the members of the class 
sought to be represented may maintain a representative 
action. ' ' 

One who has no right to bring an action oannot 
maintain it for the benefit of himself and those al¬ 
leged to be. similarly interested,®^ and .persons hav- 
:'ihg no cause of action:®® or no interest at all in the 


nament of Roses* As8*ii,, 198 P.2d 
514. 82 Cal.2d 833. 

Ind.—Board of Com’rs of Vander^ 
burgrh County v. Sanders, .30 N.B.2.d 
718, 218 Ind. 43, 181 A.L.R. 1048— 
State ex rel. l^ser, Cohn &. Shu¬ 
maker. V,' Sammons, 57 N.B 2d. 6.87, 
223 Ind. 27—Enir^ehart's Estate v. 
Liarlmer, 6 K.E2a 304, 211 Ind. 218 
V. Hicks, . 179 N.E. 335, 97. 
Ind^App. 177. 

Try.—Jackson v. International Union 
of Operatingr Engineers, 211 S.W-2d 
138, 307 Ky. 486. 

—^Anglo-C o n 11 n e n t al e Tfust 
'Maafschapplj fAnglo-CohtineSifal 
Tnidt Co.) r. Allgexnetne iBfefctri- 
citaets-Gesellschaft (General E'ec- 
trlc Co., Germany),.18 N.Y.a2d,397, 
171 Misc, 714. 

<>Wo.-r-Pyper y..Mutiud Hona^ & ^v** 
.ingis .^s’n of Daytqp,, APP-, 

2 d 735, appeal dismissed 16 
424, 134 Ohio St 846, \ 

47 C.J. P 43 note .15. 

26. N.T.—Atkins V. TrowbHdge, 147, 
N.Y,S. 275,(,J52 AppJDiv. 161. . 1 . 

47 aj. p 48 note 16. . ’ :, 

,27, m.-r-^B’etherston v. Rational .Re- 
,4. pT;rt)llo B^coi^oiatlon, 280 Ill.App. 
161. ' ' ' ■' 
llinp,—^Thoim. V. Geo. A. Horm€a^& 

’ Cd., 289 ir.W. *616; 206 Mi^.' 6®^ 
Mo.—Niehaus v. Joseph Gre^sppp's 
Son Pipe Corpbraticln,' 16^ S.^.2d 
Tr/186, 237 MttiApP-’»112. ’.i: ' 

. :•) U'* 

28. Mo.—Niehavis; v;.< Joseph i.Green- 


29. Ky.—Hawkins v. Nicholas Coun¬ 
ty, 89 S.W. 484. 28 .Ky.L: 479. 

47 C. J, p 42 note 4. 

30. Fla.—City of Lakeland v. Chase 
Hat Co., 82 So.2d 883, 169 Bla. 783. 

31. ^ na--^ity of Lakeland v. Chase 
Nat Co., supra. 

32.. Ind.T—KImes v, City of Gary, 66 
N.E.2d 888, 224 Ind. 294. 

33. Ill.—South East Nat Bank of 
. .ChicacTO V. Board of Education of 
'City'of Chicago, 18 N.B.2d 684, 298 
llLApp. 92—South Bast Nat Bank 
..of Chicago v. Board of Bducatipn 
' of City of Chicago, 18 N.E.2a 699, 
298 ni^App. 621—South Bast Nat 
. JB^ank of Chicago, v. Board of -Bdu-. 

' ^cation of City, of Chicago, 18 N*B. 
'id edl, 298 I11.APP. 621—South Bast 
Nat Bank of Chicago v. Board of 
‘ BSducation of. City of Chicago, 18 N. 
.c*E.2d 602, - 298. I11A.PP. ' 621--^uth 
I i 4 East Nat Bank of Chicago v, Bdard 
• .of. Education ot City of Chicago, 
18 N.E.2d 603, 298 IlLApp. 621. 

aal . IU.—South' Bast Nit. ot 

Chiicagq v. ^Board qf Educatioji of 
' '.Jcity of .18 N.I!.2d , 684, 

'294 ni-App. 912-^outli' Bast JJat 
Bank of Chicago v. Board of Bdu- 
^' Oatlon of City of Chicago, 18 NJB. 
il.‘f2d 699, 298 KkApp.- 621—South 
East Nat Bank*-of CaiicagU y. 
Board etc Education of City :of 
Chicago. 18 N.B.2d 601, 298 Ill.App. 
621-^outh Bast Nat * Bank; of 
Chicago’V.'-Board .of Education of 
City of Chicagoi'18 N.BJ2d 692; 292’ 
623,—Sou]to Efy9t Nfl-t. Bank', 


of Chicago V. Board of Education 
of City of Chicago, 18 N.B.2d 60S, 
•298 IUA.PP. 621. 

35. N.T.—Efllton Bridge Constr. Co. 

V. Foster, 67 N.Y: S. 140, 26 Ml sc. 
338^ affirmed 59 N.Y.S. 1106, .42 App. 
piv. 630. . . - • ■ / : 

47 C.J. p 43 note 7. 

36. N.Y.—Bear American Rapid. 

Tel, Go:, 86 Hun 400.' 

47 C.J. p 48 note 8. . 

Salts repseseatatiye la.' fosln, as- 
distinguished from Irue representa¬ 
tive suits, may be brought without, 
meeting requirements that all parties 
for whom plaintiff sues be necessary 
parties, that there be a# identity, of 
interesits, cuid ^£hat there “he a ques¬ 
tion of 'coffiiiioU ‘ or geUeral interest 
to many or tiie parties be so' numer¬ 
ous that it is impracticable to brlng- 
theni ial7 beforS' the Court, except 
that parties In whose behalf g suit 
representative in .form is: brought are 
not bound by decision: rendered there¬ 
in until they are* actually brought. 

, before court by some^ appropriate 
•pro4?4e^t^ng,—^Nunneiiy y;;;Fifst Fed- 
ei^ Aindittg & Loan Ass^n Of pgden, 
164 P.2d 620, 107 Utah 347, rehearing- 
denied 169 R.2d 141^ 197/Utah STftjr 

87. Wyo.^ibrptis *Jt^ iik. 

, iStats v. Laramie. Rivers-Co.i 136 .P- 
2d 487^ m l9>WyQ. 9.' .- ^ f' 
.i7;C.J. p 44 note,18, > 

38. N.Y,—Kovai^^y v. Brooklyn Un- 
l6h' 18 N.B.2;av28t,7;2.79 N. 

' ^JtaialBriliiier' V. Tittfe GHiarantee 
’f^&^Trus't'C^';' ii^N.B.2d’39l}. '2f6 N.- 

U .v-rq-TA r.x '-.v./. 
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cause of action set forth^^ may not prosecute it for 
others interested,, but not named as parties, although 
the action , purports to be in behalf of those suing 
and all others interested. The person who sues 
must have an interest in the controversy cbmnion 
with those for whom he sues his rights and in¬ 
terests must not be different from those of the class 
he seeks to represeiit.^^ There must be such com¬ 
munity of interest between him and all persons rep- ’ 
resented as would entitle them, were they before the 
court, to maintain the action in their own names, 
but there need hot be such unity of interest as to 
make those represented necessary parties^^ Since 
the person who brings the action can represent only 
a class with which he has a common interest, he 
cannot represent two classes; each with distinct and 
different rights and liabilities.^^ A person cannot 

T. aso,; 114 A.L,.R. 1010—Brown 
(Advanqe-Rumely. Co.) . v, Werblin, 

244 ir.Y.B. 209. 138 Misc. 29. 

P«rsou liable to class 

The statute authorizing: suit for 
benefit of others is intended to be 
invoked in a representative action by 
party having::cause of action on.be¬ 
half of himself and others similarly 
situated, but confers no rig:ht on par¬ 
ty who may be complained agralnst to 
Invoke the statute on behalf of or 
for such parties.—General Ins, Co; of 
America v. Goldstein, 45 N.Y.S.2d 
570, 182 -Misc. 419, affirmed 48 N.Y. 

S,2d 822, 267 AppJDiv. 898. 

88. N.Y,—Ranz^ v. Hood, 300 N.Y.S. 

622, 253 App.Div. 735, affirmed 14 
N.B.2d 689,. 277 N.y. 695. 

N.C.—^Yarboroug:h v. North Carolina 
Park Commission, 146 S.B. 563, 186 
* N.C. 284. 

47 C.J. P 44 note 19. .. 

40. Conn.—^Barnes v. Church, 173 A. 

226, 118 Conn. 521. 

m.—^Newberry Library v. Board of 
Bducation of City of Chicago, 56 N. 

B.2d 147, 387 III. 85. 

Ind.^Kimes v. City of Gary, 66 N.B. 

2d 888, 224 Ind. 294—-Certia v. No¬ 
tre Dame du Lac University, 141 N. 

B. 318, 82 Ind.App. 642. 

Iowa.—^Kriv v. Northwestern Secwl- 
ties Co., 29 N.W.2d 865, 239 Iowa 
240. 

N.Y.—Hovarsky v. Brooklsna Union 
Gas Co„ 18 N.B.2d 287, 279 N.Y. 304 
^Brenner v. Title Guarantee & 

Trust Co., 11 N.B.2d 390, 276 N.Y. 

280, il4 A.L;R. 1010—In re Bond & 

Mo^gage Guarantee' Co. (10-16 I>1- 
vision Street), 15 N.Y.S.2d. 611, 172 
Misc. 689t— Brown. (Advance-Rume-J 
ly Co.) V. Werblin. ^44 N.Y.S. 209,. 

133 Misc. 29—rDvofkin v. Tudor 
Propertiesi Co.,-71 if.Y.S.2d 30,7-:- 
Sutton , Carpet Cl^en^rs v., FiraT 
men's! Ine. Co, of Newark, N. ..X, 

68,N.Y.S.2d,218, affirmed 7^. N.Y.S; 

2d 666, ;^73 App^Dly. 944, reargu- 


; represent an alleged class where the result of the 
action is not conclusive on all for whose benefit Ae 
action is brought,since otherwise • plaintiff, dcxes 
not represent all.^^ The party to the record must 
fairly represent the interest involved so that it may 
be fully and honestly. tried,and there should be 
such representation as will afford protection against 
. fraudulent and collusive sacrifice of the rights of 

the absent parties.4S 

The right of a member of a class to sue for the 
benefit of all has been held not to depend on the 
extent of his interest,^ ^ and one with a very small 
interest may. maintain a representative .action.5Q 
On the other hand, the one essaying to act for all. 
must show himself to be fairly representative of the 

state V. Laramie Rivers Co., 186 
P.2d 487, 492, 59 Wyo. 9. 

47 C.J. P 44 tiote 23. 

45. Cal.—Weaver v. Pasadena Tour¬ 
nament of Roses Ass'n, 198 P.2d 
614, 32 Cal.2d 833—Goodspeed v. 
Great Western -Power Co. of Cali¬ 
fornia, 65 P.2d 1342, 19, CalJ^pp.2d 
435. 

N.Y.—^Brenner v. Title, Guarantee & 
Trust Co.; 11 N.B.2d 890, 276 N.Y. 
230, 114.^L.R. 1010. 

47 C,J. p 44 note‘25. 

46. Wls.—^Linden' Land Co. v. Mil¬ 
waukee Blectric R.> eta, C^., 83 N. 
W. 861, 107 Wls. 493. 

47. Ind.—^Barnard, v. Kruzan, 46 N. 
B.2d 238, 221 Ind. 208. 

46. Ind.—Barnard v. Kruzan, supra-; 

49. Wis.—^BVederlck ’ v. Douglas 
County, 71 N.W. 798, 96 Wis. 411. 
fteasozi for nlle 

Where a suit is brought by one 
Qr more .for .theinselves and all others 
of a class, jointly intelrested, for the 
relief of the whole class, the aggre¬ 
gate interest of the whole class con¬ 
stitutes the'matter in dispute.—Herr 
V. Rudolf, 26 N;W.2d 916, 76 N.Di 91, 
169 A.L.R. * 1388—State ex ret Linde 
V. Hall, 169 N.W. 281^ 36 N.D, 84, 

5a Ill.—South Bast Nat Bank of 
Chicago V. Board of Bducation of 
City of Chicago, ,18 N.B.2d 584, 298 
DLApp. 92—South Bast Nat. Bank 
of Chicago v. Board. of Bducation 
. of City of Chicago, 18 N.B.2d 699, 
298 BLApp. 621—South Bas^ Nat 
Bank of Chicago v. Board of SMu- 
cation of City of Chicago, 18 N.B. 
2d 601, 293 HLApp. 621—Sout^‘ 
Bast Nat Bank of Chicago v. 
Board of Bducation of City of Chfti 
cago, 18 N.E.2d 602; 293 Ill.App. 621 
^^outh Bast Nat Bank of Chicago 
V. Board of Bducation of City of 
Chicago, 18 N.B.2d 603, 298 Ill.App. 
,621.' 

[ 47 c: j. p 44 note 23. ; 


^ _ ment and appeal denied 79 N.T.S.2d 
899, 273 App.Div. 1007, appeal dis¬ 
missed 82 N.B.2d 28, 298 N.Y. 633, 
affirmed 87 NJS3.2d 63, 299 N.Y. 646. 
Ohio.—Davies v. Columbia Gas & 
Blea Corp.. 86 N.E.2d 608, 161 Ohio 
St 417-^ulnlan v. Myers, 29 Ohio 
.St 600. 

-Okl.—^Pi^anklin v. Margay Oil Corpo- 
ratio]^ 163 P.2d 486, 194 Okl. 619. 
fWash.—^Pahrenwald v. Spokane Sav. 

Bank,. 36 P.2d 1117, 179 Wash. 61. 
Wyo.—Corpus juris ^ted ia State v. 
Laramie Rivers Co., 186 P.2d 487, 
492, 69 Wyo. 9. 

47 C. J' p 44 note 24. 

Identity of interest 

In' a time representative suit under 
doctrine of virtual representation 
person who purports to represent 
others of clads must in fact do so by 
having such an identity of Interest 
with those whom he se^s to repre¬ 
sent that he will in fact necessarily 
represent them by representing him¬ 
self.—^Nunnelly v. First Federal 
Building & Loan Ass’n of Ogden, 154 
p.2a 620, 107 Utah 347, rehearing de¬ 
nied 169 P.2d-141, 107 Utah 379. . 

mass having higher rights 
The rights of the class, on behalf 
of which a class suit is instituted, 
jean rise no higher than those of 
plaintiff.—Davies v. Columbia Gas & 
Blea Oorp.. 86 NJB.2d 603, 161 Ohio 
St. 417. 

41. Tex.—Matthews v. Landowners 
Oil Ass'n,.CivA.p^p., 204 S.W.2d 647, 

. refused, xio reversible error. 

42. Ind.—Certia v. Notre Dame du 
Lac University, 141 N.B. 818, 82 
IndJlpp. 642v 

43. Csi.—Weaver y. Pasadei^ Toiir- 
hement of Roses AsS'n, 198 P.2d' 

' 61^ 82 Cal.2d 833. ’ 
tTuity of interest as. barring class dc- 
tlop see supra jiubdividion (2) 

of this section!. . 

4a ..Wyo.-r^iorpus Jhxia ,3n 
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class,51 and it has been held that one with but a 
slight interest is not entitled to maintain a repre¬ 
sentative action for members of a class whose in¬ 
terests in the controversy are substantial 52 Xhe 
fact that plaintiff has acquired the rights of some 
of the members of the class by assignment does not 
preclude a representative action in his name for the 
class,53 since it is no concern of defendant what 
distribution might be made among plaintiffs of the 
recovery.54 A representative action may be brought 
by one who is alleged to be the duly selected, ap¬ 
pointed, and acting agent for a number of persons, 
and who, as such, made and entered into a contract 
for their use and benefit, and for breach of which 
the action is brought®® Six members of a frater¬ 
nal association suflSciently represent twenty-seven 
hundred members thereof as defendants in an ac¬ 
tion to reform a deed establishing a charitable 
trust to be administered by the trustees of the as¬ 
sociation of which they are members.®® Where the 
question involves a common interest and the par¬ 
ties are numerous, a nonresident of the county may 
sue for the benefit of all concerned, although they 
are residents of ithe county.®^ 

c. Oases in Which Glass Addons Proper 

(1) In general 

(2) Community of interest 

(3) Impracticable number of persons 

(4) Community of interest as well as 

impracticable number of persons 

51. N.T.—^McCord v. Broadcast Mu¬ 
sic, 84 N.T.S.2d X85. 

Tex.—^Hicks v. Southwestern Settle¬ 
ment Development Corp., Civ. 

App., 188 S.W.2d 915. 

Wash.—^Pahrenwald v. Spokane Sav. 

Bank, 86 P.2d 1117, 179, Wash. 61. 

47 C.J. p 44 note 29. ‘ 

52. N*.Y.—Corpus juris dted in 
Sutton Carpet Cleaners v. Fire¬ 
man's Ins. Co. of Newark, N. J., 

68 N.T.S,2d 218, affirmed 78 N.T.S. 

2d 665, 273 App.Div. 944, reargu¬ 
ment and appeal denied 79 N.T.S.2d 
89S(; 278 App.Div. 1007, appeal dis¬ 
missed 82 N.11.2d 28, 298 N.T. 638. 
affirmed 87 N.B.2d 68, 299 N.T. 646. 

47 C.J. p 44 note 80. 

53. Ind.—^Blair v. Shelby County 
Agricultural, etc., Ass’n, :28 Ind. 

,176. 

47 C.J. p 44 note 81. 

54k Ind.—^Blalr v. Shelby County 
Agricultural,, etc.,. Ass'm supra. 

55i Ark.—St Liouis, etc., R. Co. v. 

‘ Cumble, 141 S.W. 989, 101 Ark. 172. 

56C' 'Wis.—Van 'Brtmt v. Ferguson, 

'168 N.W. 296, 168 WIs. 640. 

57. Ki^.-^oimnonwealth v. Scott, 66 
aw. 696, 112 Ky. 252, 28 
1488, 66 D.ItA. "697.' • 


(1) In General 

Code provisions for representative actions have been 
held to apply only to actions and not to special proceed¬ 
ings. Representative actions may be either derivative 
or nonderivative. 

Representative actions are usually permitted in 
two general classes of cases:®® (1) When the ques¬ 
tion is one of common or general interest to many 
persons, as discussed infra subdivision c (2) of this 
section. (2) When the parties are very numerous., 
and it is impracticable to bring them all before the 
court, infra subdivision c (3) of this section. Code 
provisions for class or representative actions have 
been held to apply only to actions and not to spe¬ 
cial proceedings.®^ . Most common among repre-. 
sentative actions are so-callied derivative actions,®®* 
which are those in which plamtiff sujeis not only in 
his own right, but in the right of another.®! A 
nonderivative representative action is one in which 
each plaintiff sues in his own right, and liot in fhe 
right of another.®® 

(2) Community of Interest 

Where the question involved in an action Is of a 
common or general interest of many persons, one or more 
of them may maintain an action for the benefit of all,, 
but the Interest of each member of such class must be 
such as to entitle him to maintain an Individual action 
thereon in his own right. 

Where the question is one of a common, or gen¬ 
eral interest of many persons, one o’r more of them 
may maintain an action for. the benefit of all.®®^ 

ancy Dist v. Peters, 178 P.2d 498, 
60 N.M. 165. 

N.T.—O'Shaughnessy v. John J. Bar¬ 
rett, Inc., 66 N.Y.S.2d 4, 186 Misc. 
1040—^Berle v. Dawkins, 271 N.T. 

Sw 579, 160 Misa 911—Briggs v*. 
Technocracy, Inc., 85 N.T;S.2d 786. 
Okl.—State ex rel. Tharel v. Board 
of Com'rs of Creek County, 107 
P.2d 642, 188 Okl. 184. 

S.C.—^Evans v. Creech, 197 S.B. 366,: 
187 S.C. 871. 

Wyo.—Corpus juris quoted in State 
V. Laramie Rivers Co.,. 186 P:2d 
487, 492, 59 Wyo. 9, 

47 C.J. p 46 note. 68. 

Actions held maintainable 

(1) In general.—^Morrison v. W&r* 
red, 20 N.T.S.2d 26, 174 Mlsc. 238, 
affirmed 24 N.T.S.2d 988, 260 App. 
Div. 998—Waterman v. Title Guaran¬ 
tee & Trust Co., 298 N^T.S. 168, 162 
Misc. 266—47 GJ. p 46 hOte 68 [aj. 

(2) A ‘brue “class" within terms' of 
stAtute authorizing one member of a 
class to sue for bepeflt of all is found 
where one stod&iholder sues fbr bene- 
nt of all other stockholders or one 
m^ber of a church foi* benefit of 
.other members'—Goodspeed v. Great 
Western Power'Co. of Cailforifia. 66 
P.2d 1342, i9 ea[J^p^i2d 486. ’' ^ 


58. Ky.—^Union Light, etc., Co. v. 
Mulligan, 197 S.W. 1081, 177 Ky. 
662. 

47 C.J. p 46 note 41. 

59. Okl.--Hyde v. State Bd. of 
Equalization, 162 F.2d 176,196 Okl. 
28. 

,60. N.T.—^Atkins v. Trowbridge, 148 
N.T.S. X81, 162 App.Div. 629. 

6L N.T.—^Atkins v. Trowbridge, su¬ 
pra. 

62. N.Y.T-Atkins v. Trowbridge, su¬ 
pra. 

47 C.J. p 46 note 48. 

63. Cal.’—Coachella Valley County 
Water Dlst v. Stevens, 274 P. 638, 
206 Cal. 400—-Baumann v. Harrison, 
115 P:2d 630, 46 CalJi.pp.2d 84— 
New York Cloak & Suit Hoiise of 
Los Angeles v. Costdn, 270 P. 696, 
94 CaI.App. 94. 

Ind.—^Board of Com'rs of Vander¬ 
burgh County V. Sanders, 80 N.E.2d 
718, 218 Ind. 43, 181 A.L.R. 1048. 

Ky.—O'ackson v. International Union 
of Operating Engineers, 211 S.W.2d 
188, 307 Ky..,,486—Duke v. 

Coipity, '7 S.'W’^d 889, 226 Ky. tl2. 

Mo.—Karger v. Barrett, 6 S,W.2d 
.1100,, 819 Mo. 683. 

N.M.—Peebs Val. Artesian Cbnserv-' 
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The representative action is maintainable where the 
subjed: of the action' presents a question of common 
or general interest,^* and where all the persons in¬ 
volved have a similar interest in obtaining the re¬ 
lief demanded and it is not necessary, under a 
provision authorizing such an action where the 
question is one of common or general interest to 
many j^eirsons, 'that-* the representatives and those 
represented be similarly situated.^® Where there is 
no common or general interest in the subject mat¬ 
ter, a representative action cannot be maintained®^ 
Further, the CbmmOn of general interest, it has been 
variously stated, must be in the object of the ac¬ 
tion,®® in the result sought to be accomplished in 
the proceedings;®® or in the question involved in the 


action there must be a common right of recov¬ 
ery based on-the same essential facts,and a rep- 
reseiitative'iaction is not maintainable in the absence 
of such a common interest in the object of the ac¬ 
tion*^® or where it does not appear that those for 
whom the action is brought have such a common 
interest in the question involved in the action:^^ 

A representative action may. be. maintained where 
plaintiff and those in whose behalf he sues have 
such a community of interest as to permit, but not 
require, the persons to be joined as plaintiffs 
but it cannot be maintained, where the persons 
sought to be represented have no such interests* as 
would entitle them to maintain individual suits,76 


(3) Where tract of land was con¬ 
veyed to a school district to be used 
for school. and religious purposes,; 
and building erected thereon was so 
used for forty years, an action by 
taxpayers and ^tizens in district to 
enjoin destruction of building was 
maintainable under statute permit¬ 
ting one or more to sue for the ben¬ 
efit. Of all where the question is one 
of common or gener^ Interest of 
tn'anf persons Where the implication 
of the complaint was that taxpayers 
weri' Suing fof themselves and.others 
Siznilarly situated.--Conner v: Hea- 
tbn, 1?8 S.W.2d 899, 206 Ark. 2.69. 

(4) in suit involving realty, the 
doctrine of representation under 
which one person may represent oth¬ 
ers of his class ^y he applied to 
unborn contingent remaindermen,— 
Franklin v. Margay Oil Corporation, 
163 P.2d 486, 194 Okl. 619. . 

(6) An action by policyholder for 
his own benefit and thfi^t of other pol¬ 
icyholders to protect their interests 
;ln insurance reserves against misap¬ 
plication thereof by ofllcers of. frater¬ 
nal benefit association was a proper 
"‘‘class action.”—Ex parte Rowley, 20 
S.E.2d 383, ^00 S.C. 174. 

^ Cal.—Weaver v: Pasadena Tour- 
nfiuneht, of Roses Ass’n, 198 P.2d 
514, 32 Cal.2d 833. 

Mont.—State v.‘ districtCourt of 
First Judicial t>ist In and for 
Lewis and Clark County, 300 P. 
644. 90 Mont 218. 

N.T,—Morrison v. Warren, 20 N.T.S. 
2d 26, 174 Misc. 2$3, aifirmed 24 
N.T.S.2d 988, 26,0 App.Div. 998— 
Jones V. Healy, 66 ljr.Y.S.2d 849, 186 
Misc. 400. 

Wyo.— Corpus Juris quoted in. State 
. V.. Laraimie Rivers Co.,. 136 P.2d 
487, 492, 69 VJTyo. 9. . 

47 C.J. p 47 note 64. 

66. Ohio.-Haggerty v. Squire, 28 N. 

B.2d 554, 137 Ohio^'St 207. 

Wyo.—Corpus Ju^ quoted in State 
V. Larahiie Rivers Co., 136 p.2d 
‘ '487, 492,'59 Wyd; 9. 

47 C.J. iO 47 note 56. ' 


66. Mont.—State v. District Court 
of First Judicial Dist. in and for 
Lewis and Clark County, 300 P. 
644, 90 Mont 213. 

67. Ga.—O'Jay Spread Co. v. Hicks, 
195-S.E.-664, 185 Ga. 507. 

Ill.—^Newberry Library v. Board of 
Edu4!atlon of City of Chicago, 65 
N.E.2d 147, 887 Ill. 86—Langson 
V. Goldberg, 26 N.B.2d 111, 873 Ill. 
297. . 

Ky.—Stearns Oo^ & Lumber Co. v. 
tJnemployment Compensation 

Commission of Kentucky, 147 S.W. 
2d 882, 286 Ky. 249—Lile v. Ke- 
fauver, 61 S.W.2d 473, 244 Ky. 486. 

.Blkind V. Chase Nat Bank of 
City of New York, 20 N.Y:s.2d 218. 
259 App.Div, 661, aCarmed 31 N.B. 
2d 198, 284 N.Y. 726—Kahn v. New 
York Life Ins. Co., 53 N.Y.S.2d 
676, 184 Misc. 4i7—Kahlmeyer v. 
Gredn-Wood Cemetery, 28 N:.YB.2d 
17, 176 Misc. 187, modified on other 
grounds 27 N.Y.k2d 446, 261 App.. 
Dlv. 960, reargument denied 27. 
N.Y.S.2d 1013, 261 App.Div. 1076, 
motion denied 37 N.B.2d 138, 286 N. 
Y. 696 aftrmed 40 N.B.2d 650, 287 
N.Y. 787. 

Ohio.—^Davies v. Columbia Gas & 
Elec. Corp.; 86 N.Ej.2d 603, 161 Ohio 
St. 417—Weinrich v. PrankUn Sav. 
& Loan Co., 63 N.B.2d 38, 77 Ohio 
App. 1, appeal dismissed 64 N.B.2d 
622, 146 Ohio St 127. 

Utah.—^Nunnelly v. Pirst Federal 
Building & Loan Ass'n of Ogden, 
164 P.2d 620^ 107 Utah 347, rehear¬ 
ing denied 169 P.2d 141, 107 Utah 
379. 

47 C. J. P 47 note 56.. 

^ Ill.—Newberry Library v. Bqa^d 
ot Education of City of Chlca,go, 
66 N.B.2d 147, 387 Ill. 85. 

Iowa.—^Fleming v. Mershon, 36 Iowa 
418.' • . ■ . • 

69. Ill.—^Peoples Store of Roseland 
V. McKihbln, 39 N.B.2d 995, 879‘I11. 

ui. ' ■ ’ 

Iowa.—^Fleming y. Mershon, 86 Iowa 
413. 


70. Cal.—Weaver v. Pasadena 
ToumaiQaent of Roses Ass'n, 198 P. 
2d 614, 82 Cal.2d 883—Carey v. 
Brown. 58 Cal. .180. 

Ill.—^Newberry Library v. Board of 
Education of City of Chicago, 65 
N.B.2d 147, 387 Ill. 85—Peoples 
Store of Roseland v. McKlbhin, 39 
N.B.2d 996, 379 til. 148. 

Claim arising ftom same contract 
In order to warrant bringing rep¬ 
resentative suit, claims of plaintiff 
or persons repreaeuted must all arise 
out of same contract—Cavanaugh v. 
Hutcheson, 2B0 N.Y.S. 127, l40 Misc. 
17$, stay of judgment conditionally 
granted 252 N.Y.S. 118, 232 App.Div. 
470, affirmed 269 N.Y.S. 967, 286 App. 
Div; 794. 

71. Ohio.—^Davies v. Columbia Gas 
^ & Elec. Corp., 86 NE.2d 603, 151 

Ohio St 417. 

72. HI.—^Peoples Store of Roseland 
V. McKibbin. 39 N.B.2d 995, 879 

‘ HI. 148. 

Iowa.—Flaming v. Mershon. 36 Iowa 
413: 

73. Cal.—Ballin v. Los Angeles 
County B^alr, 111 P.2d 763, 48 Cal. 
App.2d Supp. 884. 

Hi.—^Langson, v. Goldberg, 26 N.B.2d 
111, 373 Ill. 297. 

47 C.J. P 47 note 62. 

74. N.Y.—Climax Specialty , Co. v. 
Seneca Button Co., 108 N.Y.S. 822, 
54 Misc. 162. 

Sait representative ^ form 
In a suit representative in fonn, 
it should appear that all those rep¬ 
resented occupy such a position in 
relation to each other a^pid to each 
named plaintiff that all could have 
joined as nahied parties plaintiff Ei¬ 
ther under coinptilBory or permis¬ 
sive joinder statute.—Nunnelly v. 
First Federal Building & Loem Ass'n 
of Ogdenj 164 P.2d 620, 107 Utah 847, 
rehearing denied 169 P.2d 141, 107 
.Utah 379. - 

76; lowiL—Carson V. State, 33 N.W. 
^ 2d"168. • ‘ ‘ ' 
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since a class can have no right of action that may 
not be maintained by individual members thereof, 
When.'tbcr^ exists merely a community.of interest 
-in a question of law, a representative action cannot 
maintained and it has been held that a rep¬ 
resentative action cannot be maintained where there 
exists no. common or general interest in any par¬ 
ticular fimd or property constituting the subject 
matter of the actioni*^® although it has been held 
that this requirement applies only in an action for 
an accounting*^® and where ho multiplicity of suits 
is threatened;®® a class action is maintainable 
where there is a common security and the interest 
of the members of the class therein is collective 
rather than distinct®^ 

A representative action lies where there is a com¬ 


munity of interest in the legal questions involved, 
.where the situation of plaintiff and.those: for whom 
he sues is similar, and where the character,of the 
. relief would be .applicable to all, although the? claims 
of all the parties are legally separate and arise from 
distinct transactions.®®. Like'vrise, such an action 
lies where defendant owes a duty to the plass for 
whose benefit the action is maintained,®® although 
the right of each m^ber of the dass is separate.®^ 
However, a representative action cannot be main¬ 
tained where the righte and interests of each mem¬ 
ber of an alleged dass are separalte and distinct 
from-those of every other .member.?® The-fact 
that persons are so united in interest that they may 
or must be joined as plaintiffs under tite codes,®® or 
that several causes of action might be joined be- 


76. Iowa.—Corson y. State, sup^ 

77. Ky.—^Thomas r v. Kentucky 
Trust, etc., Co., 160 S.W. 1037, 166 
Ky. 260. 

47 C.J. p 47 note 63. - , , 

78. Cal.—Watson v.- Santa Cfiuoaaell- 
ta Mut. Water Co., 137 P.2d 767i 68 

Cal.App.24 7.0®. 

—^Peoples Store of Roseland v. 
IlffcKlbbin, 89 N.B.2.d 996, 379 "Ill. 

, .JL48..: 

Ky.- 7 -Thbmas v. Kentucky /Trust, 
etc.,. Co.,.. 160 S.W. 1037, 166 Ky. 
,260. ‘ ‘ 

Minn.~Tliom v. Geo. A,.Hormei./ife 
COj„;289 :K.W. 616, "206 Minn, 68?: 
N'.if.—^Kahlmeyer v, Green-'Wo.od 
Cemetery, 23 N.Y.S.Sd 17, 175 Mlsc. 

. 187, modified on other grounds'27 
N’;T.S.2d 446, 261 App.Dlv. 950,,'re- 
argument denied 27 K.Y.S.2d 1013, 

261 App.Div. 1076, motion denied 
:87 N-.E.2d 138, 286 N.Y. 696, ‘af¬ 
firmed 40 N.B.2d 660, 287 :N.Y^ ^87 
'^Cavanagh v. Hutchesoiv 2*60 N. 
Y.S. 127, 140 Misa 178, Stay of 
judgment condltioneUly granted 

262 N.Y.S. 118, 232 ,App.Div. 470, 
affirmed* 259 N.Y.S. 967, 286 App. 
P|v. .794. 

79. iN'.T—Jones v, Hejdy,., 56 N.Y, 
S.2d 849, 185 Misc. 400. 

8a N.Y.—Kovarsky y. Brooklyn 
Unfon Gas Co., 18 N.k.2d 287, 279 
K-f; 304. ' ^ . 

81. Bly.—Black v. Blkhom Coal Cor¬ 

poration, 26 S.W.2d 481, 233 Ky. 
683. , ’ 

82. ^ Kah.—Skinner v. Mitbihei;, l97 
, i^. f 69,103 Kan. 861. 

47 C.jr. p 47 note 65. 

U3- N.Y.-^rrWhltinpre v. N^w York 
later-Urban Water, Co*, 142 N.Y, 

S, 1098, 168 Appjpiv. 173. 

64. N,Y.-j-Whl*nK)re v; New • YbWc 
> Inter-Urban Water. supra. 

85« Cei.-ii-Weavef ' v, ^l^asadeha 
Tournament of Roses Ass^n,* 1^8 P.: 
.'614,,' S2-; Cal.2d 888—GPOdspj%;^d 

T. Great Western Power Cfti* of 


California, 66 P.2d 1342, 19 Oal. 
App.2d 436. 

Ill.—^Petherston v.-National Republic, 
Bancorporation, 280 IllA.pp. 161., 
Ind.—Smith v. Sparks Milling Co., 89 
N.E.2d 126, 219 676. . ,, 

N.Y.—^Kahp v. New York - Idfe Ins. 
Co., .68 .N.Y.S.2d 675. ,184 Mlsc. ..417 
-^BJkind V. Chase I^t. Bank of 
City of New York, 20 N.Y.S.2d .213, 
269 App.Div. 661,. affirmed SI N.B. 
2d 198, 284 N.Y. 726-TChaUengep v. 
Household Finance Corporation. 40 
N.Y.S.2d 465, 179 Misc. 966,. afr 
firmed 43. N.Y.S.2d 617, .266 App. 
DIv. 844, appeal denied 44. N.Y.S. 
2d 261, 266 App.3Dlv. 96(l^Kahi- 
meyer v. Green-w:ood Cemetery, 28 
N.Y.S.2d 17, 175 UiBC. 187, modl- 
. .fied .on other grounds 27 N.Y.B.2d 
^46, 261 ^^pp.BiY. 960, recbrgument 
.denied. 27 I^T.S.2d 1013, 261 App.! 
I>|v. 1075, motion *denied 87 N.B.2d 
. 138, 286 N.Y. affirmed 40 N.B. 

; 2d. ^650, 287 N.Y. .787r-/prank v. 
President and Birectors of Man¬ 
hattan Co., 5 N.Y.S.2d 937, 168 
Misc. 741—Waterman,, v. • Title 
Guarantee & Trust Co., 293 N.y.S. 
168, 162 Misc. 256—Brown (Ad- 
yance-Rumely Co.) v. Werblin, 244 
N.y.S. 209, 138 Misc. 29—McCord 
V. Broadcast Music, 84 N.Y.S.2d 

I ■ 18®- 

I Ohio.—Bechtel v. Rorick; 80 N.B.2d 
4,61,. 66 Ohio App. 466. 

,47 C.J. p 47 note 68. 

Separate wrongs to -separate per¬ 
sons, though committed by similar 
means and even pursiiant to a single 
plan, do not aJonef*'create a coihmon 
or general Interest in those who are 
wrpnged.-^oclety Miliop Athena v. 
National Bank of Greece, 22 N..B.2d 
874, 281 N.Y. 282. 

Representative action held not 
..^talnable . , 

y(l> Expelled, member o^ trade un¬ 
ion brotherhood was not entitled to 
,sue; fpy -of class repreaenti^ 

by associates, where action was 


brought merely for damages for 
fraudulent cOnspfracy.-^Cavahagh v* 
Hutcheson, 260 N.Y.S. 127, 146 Mlsc. 
173, * stay of judgment conditionally 
granted 252 N.Y.S. 118, 232 App.Div. 
470, affirmed 269 N.Y.S. 967,'286 App. 
‘biv. 794. ' ■ 

(2) An action by’ eighteen bulldlhig 
and loan ^gbciation stockholders .,bn 
their claims which had l>6en, rejected 
by superintendent .of, ^^ullding . and 
loans who had ordered Uduldfttidn‘pf 
association, oh ground . thai “ stbi^- 
holders tiane;ferred l^eir stopk ac¬ 
counts to deposit accdimts after as¬ 
sociation .went oh notice. Was not a 
**class suiti* so as to bring In eighty 
or more bther claimants** whose 
claims were disallowed for the same 
reason, where each claim was found¬ 
ed on a separate contract and-the 
only similarity was' that each claim 
was^ disallowed for the same’. rSason. 
—^Pyper v: Mutual -Home^A Saving 
Assm of Dayton, Apik, 86 N:E.2d 786,. 
appeal dismissed 16 N.E.2d 424, 184 
Ohio St. 846. ’ • 

(8) Eighty ’*. nonedu<^tional,. em¬ 
ployees of a tity school dilatrlc^ each 
with a separate claim /for .unpMd 
back salaries or wakes not the saihe 
in "amount or fqr thp samp kind of 
service ,,.op^coTOected'‘with ithe claim 
of €uiy /o^ei?;&.^mant and "to each 
claim of Whi^ the city board might 
have a Special' defense -^ch it 
might be entitled to make in a Jury 
trial on'.that p]iaim. 4ii^" hof have that 
“community Of interest”’ each with 
the other as; wpiild entitlb them to 
maintain a" claks'suit against the dis¬ 
trict under code, provision.—Pember¬ 
ton Y;; Boarif of ij^udation of city 
School bisti of city^pf tble^d, 86 N. 
E.2d 170, 67 Ohio,App, 176. ^ \ 

nL-:7Ne*wbei;ry,DibTary, 

•of Education ef 6ity of fahlcagoi 

. 66 i47^,_.8f7 III. .44™.. 

/N.'y.’TT^Brenner , ,v„. T^e G^ayantee A 

Trust do., n N.iB.2d 390. 976,N.Y. 

280, 114 aX.^ 
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atise of tho existence of commoiti. questions of law 
►r does not of itself constitute such a 'com- 

aoii or general interest that a representative action 
nay be maintained in their behalf. The interek 
oust be common to airof'the members of the class 
•epresented,S8 and, where it is nOf, a representative 
Lctioh cannot be maintained.^^ There is no com- 
nunity of interest between two classes of persons 
vhere the rights and liabilities ^pf each class de- 

)end on a separate statute.^® 

Persons who occupy, or ihay occupy, antagonistic 
)Ositioris and hostile interests are not properly rep- 
•esented either by plaintiff or defendant, so as to 
ixdude them from the right of being personally 
leard on thci issues involved in the action.^i Hb^- 
5 ver, a hostile interest oc<mrs only where plaintiff 
nakes a claim which is khtagbiiistic to that of an- 
)l 3 ier ;^2 it cannot 'occur where the legal rights of 
lie psuties are the same, and the only quewion is as 
:o tiie' es^ediency of having those rights enforced 
it a particular time.^^ ' 

Number of persons. ..Under the provision per¬ 
mitting class actions oh' the grounds of community 
if interest, it is the character of the interest which 
mntrols, rather th^ ^e number of personsl^^ 


Where the, question involved is one of common dr 
general interest, the action may be brought by one 
or more for the benefit of all who have such a com¬ 
mon interest, without showing that the parties axe 
very numerous or that it would be impracticable to 
bring them all before the court^^. The te,rm 
Vmany,*' as used in such code provision, contem¬ 
plates more than one person,^®, but it is nqt used to 
express the idea, of very numerous persons.®*^ As 
used in connection with the words/‘common or 
general interest of the persons,” Ae term means a 
limited ’number.^8 The term “many,” in this conr 
nection, has b^en held to apply to three persons, so 
that one person may maintain the action for the 
three,®® and, in the same way, to four persons.^ 

(3) Impracticable Number pf Persons 

Where the persone who might be. Joined at parties 
plaintiff are to numerous that It ik impracticable to bring 
them all before'thd court, one or more may sue for atl; 
bMt there, must be real Impracticability and not mere 
Inconvenience. 

By the code provisions imder consideration, where 
the. persons who might be made, parties are so very 
numerous that it is impracticable to bring them all 
before the court, one or more, may sue for the bene¬ 
fit of all,® or; as discussed infra § 31, defend for 


Ch^e .ITat. Bank of City! of New 
York, 20 N.T.S.2d 218, 259 App.Div. 
661, affirmed 81‘N,B,2d 168, 284 
NiT. 726. . . 

17 C.J. P 48 note 71. 

87. N.Y.—^Frank v. President and 
ID^lrectors 6f Manhattan Co^» S N, 
T.S.2d 937, 168 Misc. 741. " 

38; Wyo.—Oorpne Juris -q.'uoied ia 
State V. Laramie Rivers Co., 136 
P.2d 487, 492, 66- Wyo. 9. 

47 C.J. P 48 note 78. 

Wyo.—Corpus Juris guoted la 
State V. Laramie Rivers Co., 136 
P.2d 487, 492, »69. Wyo, 9. 

47 C.J. p 4,8 note 74. 

9a Ohio.—Quinlan v. Myers, 29 
Ohio St. 600. 

9L HI.—Lansrson v. Goldbergr, 26 N. 
H.2d ill, 378 Ill. 297--South Bast 
Nat. Bank of Chic^o v. Board of 
Bducktion of City of Chicajo, 18 
NlB.2d 684, 298 IlLApp. 92—South 
Bas^ Nat., Bank cf , Chicago v. 
Board of Bducation of City of Chi¬ 
cago, 18 N.B.2d ,699, . 8®® Ill App. 
62.1-7-South Bast Nat Bank , of Chi¬ 
cago V. Board of Bdu<iati6n bf City 
of Chicago; 18 N.B.2d 601, 298 HI. 
App. 621-^outh Bast Nat ’ B«^ 
of Chicago v. Board' of ^BduCdfioh 
; of CitiTffOf. Chicago,!..18 NrB^2.d 662» 
.268 Jll-App/. 66(l*-r^outh Bast iNat 
Bank of ^oar4 pf^ 

cation of City of Chicago, 18 N.B.: 
2d 60S, 298 lU.App.^42l(^ '• 


Ind.—K3mes v. City of Gary, 66 N.‘ 
B.2d 888, 224‘lnd. 294. 

Vyyo.—State v. Laramie Rivers C^., 
18? P.2d 487, .492, 69 Wyo. 9. 

47 C.J. P 48 note 76. 

92. N.T.—Brooks V. Peck, 38 Barb. 

. 51 ®-'' ’ 

Bolloyholders 

The fact that interests of policy¬ 
holders in fraternal benett; associa¬ 
tion are antagonistic in the sense 
that each is an insurer of the other 
did not, preyent policyholders from 
constituting a-, ^class'" ..within stat¬ 
ute providing' for maihte’iiaJice of, 
class suits, where the rights sought 
to be prdteoted by buch suit were 
rights of policyholders against re¬ 
serve funds of the association rather 
than against each oUief for the pay- 
ihent of death* claims.—Bx parte 
Rowley, 20 S.B.2d 388, 200 S.C. 174. 

98. N.Y.-TBrooks v.,Peck, 88 BacTb. 

519." ' ' 

47, CJ. P 4,8 P9te 78. . 

94. N.Y.—Climax Specialty Co. v. 

Seneca Button CO., 103 N.Y.S.* '822, 
;:.r 64 Mlsa ieS-rHiliton’Bridge Qonstr, 
Co. V. Foat«’M.l57.,.N.:T.S. 140, 26 
|ifi9a>38SH^Ba.^riteLm v. Barnum, \2 

isJ' L'Amotireux, 

11 Barb. 516. 

Wis^MleergfS v; Benjaii^'*76/N*W.; 
I 619;[ 140 Wk. Wi AnkSiR. '963.1 


96. N.Y.—^E^rnam v. Barnum, 2 
How.Pr.,N.S., 896. 

97. N.Y.—Farnam v. Barhum, .su- 
, pra. 

9a N.Y.—Farnam v. Barnum^ su¬ 
pra. 

99. N.Y.—^BUlton Bridge Cohstr.' Co. 
V. Foster, 67 N.Y.S. 140, 26 Misc. 
838, 340. affirmed 59 N.Y.S. 1106, 
42 App.Div. 880. 

47 C.J. P 48 note 86. 

1. N.Y.—^Farnam v. Barhum, 2 BCow. 
Pr.,N.S.. 896. 

47 C.J. P 48 note 86. ... 

.2. Cal.—^Peterson v. Donelley, 91 P. 
2d 123, 83 Cal.App.2d 183—Fallon 
V. Superior Court in and for City 
and County of Sail Francised, 90 
P.2d 858. S3 Cal.App.2a 48. 

Ga.—Webb & Marttn v. Andersbn- 
‘ McQriif Hardware Co;, 3 B;B.2d 
882, 188 Ga. 291.. 

Ind.—^Bnglehart's Bstate v. Larimer, 
5 N.B.2d 804, 211 Ind. 218. 
Ky.--Codell C«*nst Co. v. Miller, 202 
S.W.2d 394, 804 Ky. 708, 172 A.L. 
R. 646—^Black v, B^khorn Coal Cor- 
poratlop, 2.6 S.W.2d 48i, 233, 
6i8(8—Duke v. Boyd County, .7 .jSW. 
2d 889, 225 K:y. 112. ' J . 
^Pecos Val. A]^esian Conwiv- 
" ancy Dlst. v. .P^stcifs,. 173 B,2d,A90, 
60 N.M. 166. 

'OhlO.-f-Haggerty v..SaUlrel, a8-N5B.2a 
664, 187 Ohio St. 207. < 

Okl*—-State ex red; Tharel v.-tBoikid 
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the benefit of all. The purpose of the provision is 
to furnish a mode of obtaining a complete determi¬ 
nation of the rights of the parties in such cases, 
when the number is so great as to make it imprac¬ 
ticable to bring them all in by actual service.^ 

In this class of cases one is allowed to sue for all 
as a matter of convenience in the administration of 
justice by the court and the provision is particu¬ 
larly applicable in an action in which the persons 
are so multitudinous as vexatiously to prolong and 
probably altogether prevent a full hearing.® The 
representative action is based on the fact that the 
persons are so numerous that it is really imprac¬ 
ticable to make them all parties;® and the court 
will not assume that it is impracticable to bring in 
all the persons interested in an action as parties 
merely because they are numerous.^ The niere fact 
that the parties are so numerous as to make it 
somewhat inconvenient to the pleader to recount 
their names does not render it impracticable to do 
so;® and, without a very obvious necessity, the 
court should always require that all the persons in¬ 
terested in the action should appear by their indi¬ 
vidual and real names.® 

It is not impracticable tp bring all the parties be¬ 
fore the court where all of the parties interested 
pould have, if they had so. desired, expressed their 
assent to be joined as plaintiffs, thereby demonstrat¬ 
ing that it was practicable to bring them all before 
the court.io Where the parties are not numerous. 


and are all brought by summons before the court, 
the case does not come within the code proyisioi^ 
for representative actions.^^ Under code provi¬ 
sions to such effect, a representative action may be 
maintained where the persons in whose behalf it is 
brought are so numerous that it is impracticable 
to bring all of them before the court within a rear 
sonable time.1® 

The test of what amounts to an impracticable 
number, permitting one to sue for all, varies with 
the circumstances of each case,^® so that it is diflGi- 
cult to draw a line at any precise number.i^ In 
this connection it has been held that certainly three 
persons are not so numerous as to render it imprac¬ 
ticable to bring them all before the court^i® nor are 
four persons,!® jjor thirty-one persons,!^ ^or thir¬ 
ty-five persons,!® nor forty persons/® while on^ 
hundred and one persons are concededly within the 
designatijl^n of very numerous parties and seven¬ 
ty-five persons/! two hundred persons,®® or a thou¬ 
sand persons®® come within the code.provision. 

Necessity for order of comrt. Under a code pro¬ 
vision to such effect, the court may mahe an order 
that the action be prosecuted or defended by one or 
more for the benefit of all where the parties are 
numerous and it is impracticable to bring them all 
before the court.®^ Such a provision has been held 
to be neither mandatory®® nor jurisdictional.®® Ac¬ 
cordingly, an order denying a motion to strike a 
complaint from the files, because no order had been 


of Corners of Creek County, 107 
P.2d 542, 188 Okl. 184. 

S.C.—^EJvans v. Creech, 107 S.B. 365, 
187 S.C. 871. 

Tex.—Matthews v. Landowners OH 
Ass’n, Clv.App., 204 S.W.2d 647, re¬ 
fused no reversible error—KeUy v. 
W. C. Turnbow Petroleum Corpo¬ 
ration, CirJivV; 137 S.W.2d SIS— 
Pacific American Gasoline Co. of 
Texas v. Miller, Civ.App., 76 S.W. 
2d 833, error refused. 

Wash.—Wm. D. Perkins & Co. v. 
OikinsT Dist. No. 3 of Island Coun¬ 
ty, 298 P. 462, 162 Wash. 227. . 

47 C.J. P 49 note 87. 

3. HI.—Winger v. Chicago City 
Bank & Trust Co., 67 N.B.2d 265, 
894 Ill. 94—Newberry Library v. 
Board of Education of City of Chi¬ 
cago, 56 N.B.2d 147, 387 HI. 85. 

S.C.—Whitaker v. Manson, 65 S.B. 
953, 84 S.C. 29, 137 Am.S.R. 835. 

4. ,N.Y.—Farnam v. Bamum, 2 How. 
Pr.,N.S., 396. 

T^—Pacific American Gasoline Co. 
^ ,of Texas v. Miller, Civ.App., 76 S. 
w.2d 833, error refused. 

in^y.-r-Hendrix v. Money, 1 Bush 
396. 

'4.7vQjar. p 49 note 90* 


e. Utah.—^Nunnelly v. Bhrst Federal. 
Bxiilding & Loan Ass’n of Ogden, 
164 P.2d 620, 107 Utah 347, re¬ 
hearing denied 169 P.2d 141, 107 
Utah 379. 

Wis.—George v. Benjamin, 7 6 N.W, 
619, 100 Wis. 622, 69 Am.S.R. 963. 

7. Wis.—Castle v. Madison, 89 N. 
W;. 156, 113 Wis. 346. 

47 C.J. p 49 note 92. 

8. Fla.—City of Lakeland v. Chase 
Nat. Co., 32 So.2d 833, 159 Fla. 
783. 

47 CJ. p 49 note $8. 

9. N.T.—Kirk v.. Young. 2 Abb.Pr. 
463. 

la Or.—^Tobin v. Portland Mills 
Co., 68 P. 748, 1108, 41 Or. 269. 

47 CJ. P 49 note 9§,. 

11. S.C.—Wilson v. kelly, 9 S.B. 

523, 30 S.C. 488. 

47 C.J. P 60 note 96. . . 

18; Hy.—McCann v. Louisville, 68 
S.W. 446, 28 Ky^L. 668. 

47 CX p 42 note 96, p 51 note 29. 

13. Tex.—^Tyree v. Navarro County 
Boad Dist, No. 5, CivA.pp., 199 S. 
W. 644. 

14. Wis.—Hodges V, Nalty, 80 . N. 
W. 726,' 104: Wis. 464—George v. 
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Benjamin, 76 N.W. 619, 100 Wis. 
622, 69 Am.S.R. 963. 

16. N.Y.—^Hilton Bridge Constr. Co. 
V. Foster, 67 N.Y.S. 140, 26 Mlsc. 
338, affirmed 69 N.Y.S. 1106, 42 
App.Dlv. 630. 

16. N.Y.—^Bear v. American Bapid 
Tel. Co., 86 Hun 400. 

17. Wis.—George v. Benjamin, 76 
N.W. 619, 100 Wis. 622, 69 Am.S. 
B. 968. 

la N.Y.—Kirk v. Young, 2 Abb.Pr. 
468. 

19. N.Y.—^Brainerd v. Bertram, 5 
Abb,N.Cas. 102. 

aa. Or.—^Tobln v. Portland Mills 
Co„ 68 P. 743, 1108, 41 Or.'269. 

81. Wis.—Hodges V. Nalty, 80 N.W. 

726, 104 Wis. 464, 468. ’ 

47 CJ. P 60 note 8. 

88. S.C.—Stemmermann v. Lilian- 
thcd, 82 S.k. 535, 54 S.C. 440. 

,3a Ohio.—^Platt V,, Colvin, 36 N.B. 
. 736, 60. (Wo St. 708. 

84. ColoJ—Adams v' Clark, 85 P. 

642, 86 Colo. 66, 10 AnnuCas. 774. 
aa Colo.—Adams Cla^k, supra. 
86. Colo.—i{.dama v. Clark, supra 
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granted permitting plaintiff to sue oh behalf of him- , 
self and others, has the effect of ..permitting the 
action to be continued in .the form in whi^ it had 

been commenced.27 . 

Necessity for consent of p^sons represented, as 
plaintiffs. It has been held that authorization or 
consent of those for whose benefit , the action, is 
brought is not necessary for the maintenance there¬ 
of by some of the members of the class.^? Iti a rep¬ 
resentative action for the benefit of plaintiff ^d 
numerous others, the consent of the latter to the 
prosecution of the action is presumed, unless they 
show their disapprobation.^^ However, where a 
considerable number of the persons for whose ben¬ 
efit an action is brought express their, unwillingness 
to contribute to the expenses of the action, thereby, 
manifesting their dissent to their being joined as 
plaintiffs, a representative action cannot be main¬ 
tained on the ground of ..the impracticability of join¬ 
ing them because of thmr number.^O 

(4) Community of Interest as Well as Im¬ 
practicable Number of; Persons 

A jrepresantative action may bo maintained where 
there le a community of interest among the persons sought 
to be represented and. where the number of such persons 
Is so great that It would be impracticable to bring them 
all before the court. 

While the code provisions for representative ac¬ 
tions do not expressly mention the need of any com¬ 
munity of interest as. a requisite , to an action by 
one or more for the benefit of the members of a 
class,®^ it has been stated that it is seldom that an 
action arises which is based strictly on the ques¬ 
tion of numerous persons, so that it is impractica- 

27. Colo.—Adams V. Clark, supra. 

28. Ohio.—Kinney v. Pocock, 8 Ohio 
N.P.,N.S., 121. 

47 aJ. P 61 note 26. 

29. Ky.—splint v. Spurr, 17 B.Mon. 

499. 

80. Or.—^Tobin v. 

Co., 68 P. 743, 1108, 41 Or. 269. 

81. Or.—^Tobin y. Portland Mills Co., 
supra, 

82. Or.—^Tobin y. Portland Mills 

Co., supra. . 

47 C.J. P 60 note 14. ^ 

83. m.—Ogrlesby v. Springfield Ma¬ 
rine Bank, 62 N.B.2d 1000, $86 HI. 

414. ' ' 

Ky.—Garfein v. Stiglitz, 86 S.W.2d 
156, 260 Ky. 430. 

34. Or.—Tobin' V. Portland' Mills 
Co., 68 P. 74i 1108, 41 Or.. *269. 

47 aJ. P 60 notee 16, 17. - 

36. m. —Winger v. Chicago City 
■Bank & Trust CO., 67 i^.B.2d 266, 

394 HI. 94—Plaliagan v. City 


ble to bring all before the court, where there is hot 
in addition a question of general or common in- 
terest,^^ and some courts make such a common in¬ 
terest a condition to the maintenance of a repre¬ 
sentative action.^3 The fact that a code provision 
omits the words “and although they [i. e. the nu¬ 
merous persons] have, or may have, separate, dis¬ 
tinct, interests,’’ as they appeared in the equity rules 
for representative actions, does not limit the pro¬ 
vision to cases in which very numerous persons 
have a joint and indi'visible interest in the subject 
matter of the action.^^ 

Where there exists both a question of common or 
general interest of many persons and the fact that 
they are so numerous that it is difficult, if not im¬ 
practicable, to bring them all before the cdu^ an 
action may be maintained or defended for the bene¬ 
fit of such persons in the names of some of them.^^ 
Where both of these elements exist, the representa¬ 
tive action is maintainable, although each member 
of the class has a personal cause of action against 
defendant:.®® A community of interest in the ques¬ 
tion at issue and in the remedy sought, andong all 
the very numerous persons in whose behalf the ac¬ 
tion is brought, is sufficient to maintain a repre¬ 
sentative action of this class.*^ 

Where a person has a right to make all the mem¬ 
bers of the class patties to an action, under , code 
provisions for the permissive joinder of parties un¬ 
der certain circumstances, he may bring an action 
on behalf of the class when their number is so great 
as to make it impracticable to bring them all- before 
the court, although they have not such a common or 
general interest that a representative action may be 

Electric Co., Germany), 13 N.Y.S.2d 
397, 171 Misc. 714. 

(2) A representative form of ac¬ 
tion would lie by a gas consumer on 
behalf of himself and all other gas 
consumers similarly situated, to en¬ 
join gas compcmy from exacting pay¬ 
ment of a charge for restoration of 
gas service which had been -tem¬ 
porarily discontinued.—^Kovarsky, v. 
Brooklyn Union Gas Co., 3 N.T.S.2d 
581, 263 App.Div. 635, afiarmed 18 N. 
B.2d 287, 279 N.T. 304. 

(3) Where surplus in hands of city 
from collection of special assess¬ 
ment constituted trust fund for over 
five thousand assessees, some of as- 
sessees could maintain '^representa- 
tive' or class suit"* in eauity to com¬ 
pel city to account and to p^iy over 
surplus to assessees.—^Flanagan v. 
City of Chicago, 85 N.B.2d 646, 311 
I11.APP. 135. 

,30)1 NT.T.-Atkins v. Trowbridge, 148 
^N.T.S. 181, 162 App.Div. 629. 

37i* Ky,—Commonwealth v, Scottj 66 


Portland Mills 


Chicago, 86 N.B.2d 646, 311 Ul. 
App. 135. 

Ind.—Mitchell v. Hart, 26 N.B.2d 665, 
107 IndAupp; 548. 

Ky.—Sweeney V. City of XiOuisvUle, 
218 S.W.2d 30, 309 Ky. 466—Rol¬ 
lins V. Board of Drainage Corners 
of McCracken County for Mayfield 
Drainage Dist. No. 1, 136 S.W.2d 
1094, 281 Ky.:771—Hazelip v. Doy- 
el, 102 S.W.2d 821, 267 Ky. 477. 
Mo.—RobinsOn v. Nick, 136 S.W.2d 
374, 235 Mo.App.- 461. 

Ohio.—Wheatley v. A. I. Root Co., 69 
N.B.2d 187, 147 Ohio -St., 127— 
Smith V. Kroeger, 37 N.B.2d 46, 
138 Ohio St. 608—Haggerty v, 
Sqtulre, 28 N.H.2d 554, 137 Ohio St. 
’ • 207. 

47 C.J. P 46 note 49. 
jttepresentatiye actioiis h^ proper* 
ly brotiiiht 

(1) In generafl.^Anglo-Contineto- 
tale Trust Maatschappij (Anglo- 
; Continental Tmst- Co.) -V. Allgemeine 
l’Blektrlcitaets-Gt^llsch«ift -(General 
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inaintained on that ground.^^ There is authority to 
the effect that, where the parties are yery numer¬ 
ous, the code proyisioti for representative actions 
applies indiscriminately to all actions, whether or 
not they involve questions of common interest^^ 

d. Effect of Eepresentation 

Persons represented In a class action are parties by 
representation or quasi parties; the court has Jurisdic¬ 
tion of the whole subject matter and of all the parties. 

Each member of the class for whose benefit an 
action is brought is, in effect, a party..plaintiff 
the persons represented are quasi parties^! or par¬ 
ties by representation,^2 and they should not be 

niade defendants.^^ A representative action is in 
effect brought by all the parties, and the party 
named as plaintiff stands simply as the. representa¬ 
tive of himself and all the others.^^ A suit brought 
in behalf of others gives the court jurisdiction of 
the whole subject matter,^® and of . all the parties.^® 
If the party named.as plaintiff in a representative 
suit fails in his suit, those whom he represents must 
fail,^'^ since the rights of those represented, cannot 
rise higher than those of the party named as plain-. 

tiff.^®, : . 

. Necessity for accepting judgment Persons for 
whose benefit the action is brought cannot claim the 
benefit of the judgment without coming in in some 
way and accepting it^® However, it has been held 
that in derivative actions it is of no importance 
whether or not those ^titled to share in the r^ov- 
ery are made plaintiffs.^® 

aw: 606. IIS Ky. 252, 28 Ky^Ii. i 
1488, 66 L-KJL 6$7. 

Sa aC.—Whitaker V. Manson, 65 
S.E. 953, 84 aC. 29, 137 Am.aR. 

836. . 

47 ajr. P 60 note 18. 

89. N.T.—^McKenzie ▼. L'Amoureus:, 

11 Barb. 516. 

Wis.—George v. Benjamin. 76 N.W. 

. .619, 100 WiS; 622. 69 Am.SwR. 963. 

40. Ind.—State ez rel. Kiser. Cohn 
6b Shumaker v. Sammons, 57 K.R 
2d 687, 228 Ihd. 27—Siegel v. Arch¬ 
er, 10 N.R2d 626, 212 Ind. 699— 

Barnard v. Kruzan, App., 44 NJSL 
2d 233, reversed on other grounds 
46 N.R2d 238, 221 Ind. 20a 

47 C.J. P 51 note 81. 

41. Cal.—^Lindsay-dtrathmore Irr. 

Blst. V. Tulare County Super. Ct., 

■ 187 P. 1056, 182 Cal. 316. 

Itod.—State ex rel. Kiser, Cohn & 

' Shumaker v. Sammons, 57 lT.SI.2d 
:687, 228 In<i. 27. 

42L N.T.—^Atkins V. Trowbridge, 147 
N’.T.S. 276, 162 App.Dlv. 161. : 

4QL IU.-^oiith Bast -Nat. Bank 
Chicago V. Board of BdUcatioh'of 
of, Chicago, 18 N.£l2d> 654i^ 


§ 14. —— Joinder of Parties to Maintain 
Representative Action 

Persons similarly situated may join In a representa¬ 
tive action in behalf of themselves and others similarly 
situated, but they may not so Join if they do not haye 
Joint Interests. 

A number of persons similarly situated may join 
in an action in behalf of themselves and others so 
similarly, situated for relief against conduct which 
affects them all in the s^e way.®^ However, per¬ 
sons not having joint interests may hot join as 
plaintiffs in an action on the theory that it is 
brought by one or more for the benefit of others 
similarly situated.52 ^ representative action cannot 
be maintained by joint plaintiffs whose interests are 
antagonistic, arid where one of them has interests 
adverse to those of the class for whose benefit the 
action is brought.58 

§ IS. — Right of Persons Represented to 
Intervene or Be Made Parties 

Persons represented may, in a proper cast, Intervene 
In the action and-become actual parties, .provided they 
were competent to be parties at the beginning of the ac¬ 
tion; 'leave to intervene must be sought'during the pen¬ 
dency of the action, and may not be granted after the 
Issues have been finally determined. 

Although they do not have an absolute right to 
intervene,the persons represented may, in a 
proper case, be permitted.’to intervene and make 
themselves actual parties when necessary for the 
protection of thrif interests,^? or they may be add- 

47; Ohio.—Quinlan T. Myers, 29 
Ohio St. 600. 

48, Ohio.—Quinlan; v., Myers, supra. 

49. N,D.—Kvello v. Lisbon, 164 N. 
W. 306, 38 N.D. 71. 

47 CJ. p 61 note 39. 

60. N.T.—Atkins v. Trowbridge, 148 
N.Y.S. 181, 162 AppJWv. 629, 636. 
47 C.J. p ,6il note 41. . . 

51. Colo.—Jones v. Newlon, 253 P. 
336, 81 Colo. 26;. 60 A.L.B. 1263. 

47.C.J. P 46 note 38. . 

52. N.T.—Prospect Park, etc., R. Co. 

V. Morey, 140 N.YB. 880, 165 App. 
Biv. S47, V , . 

47 C.J. p 45 note 3^ 

53. Ind.—Shoemaki^ v. Grant Coun- 

. ty, 36 Ind. 176. . . - 

Wyo.^—OozpQS gnvia quoted in State 

V. Lraramle Rivers Co., 136 P.2d 
487, 492,^ 69 Wyp. ;9. 

54. Ind.—State ex r^. ]^ser, Cohn 
4b’Shqmaker .v. Samipons, 57 .N.K 
2d 687,, 223 ^d. 27rt-Barn^d v. 
Kruzan, 46 N.B.2d. 248, 221. Ind. 
208. ,. ’ ^ . .. 

55f N.Y.—t^ndustrl^ . & * Reality 

Pii^ncial Corporation ,y. 


298 I11A.PP. 92—South East Nat. 
Bank of Chicago v. Board of Edu¬ 
cation of City of Chicago, 18 N.B. 
2d 699, 298 BLApp. 621—South 
East Nat. Bank of Chicago v. 
Board of Education of City of Chi¬ 
cago, 18 N.E.2d 601, 298 IUA.pp. 
621—South East Nat. Bank of Chi¬ 
cago V. Board of Educa'tion of City 
of Chicago, 18 N.E:2d’ 602, 298 Ill. 
App. 621—South East Nat. Bank of 
Chicago V. Board of Education of 
City of Chicago, 18 N.E.2d 603, 298 
IlLApp. 621. - 

Mont.—State v. - District Court of 
First Judicial Dlst. in and for 
Lewis and Clark County, 300 P. 
644, 90 Mont 213. 

44. Ind.-^ertia v, Notre Dame du 
LaC Uhlv., 141 N.R 318, 82 Ind. 
Appl 642. 

47 C.J. P 61 note 84. 

45. Ky.—^McCann v. Louisville, 68 

S.W. 446, 23 Ky44 568- ^ 

46. Ky.—^Ihildeirs 7 , Wclch^ 202 S. 

W.2d 169; 304 Ky. TJ^MgCann v. 
Louisville, 63 446, 23 KyX. 

658. . ■ 

Mo.—^Robinson Y. ,Nifpb^, 136 S.W.2d. 
874, 236 MoJVPP, .46V.;_ , . .. . 
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ed as parties.^® An intervener in a derivative suit 
does not, by mere entry into the case to join plain¬ 
tiff, underwrite plaintiffs estpense in preparing the 
case and his personal liability extends only to taxa¬ 
ble statutory. costs accruing after his interven¬ 
tion.®'^ . Hence, in, the absence of a contract, the 
original plaintiff cannot recover from an intervener 
any expense incurred by the former in connection 
with the trial.®® 

Who may intervene. One who claims to be a 
member of the class in whose behalf the action was 
originally brought cannot intervene unless, at the 
beginning of the action, he was competent to be a 
party thereto.®® Where the class for whose bene¬ 
fit ^e action is brought is so numerous that it 
would be more practicable to settle the controversy 
without permitting a large number of them to in¬ 
tervene,. intervention may be refused,®® However, 
where the number of interveners can affect, at most, 
only the question of costs, and where no issuance of 
process is necessary, intervention by a large number 
of the class may be proper.®^ One who is common¬ 
ly and generally interested in the subject matter 
and has not had his day in court by reason of col¬ 
lusion between some of the parties named in the 
pleadings may be permitted to intervene.®® Under 
a statute authorizing a municipal corporation, with 
which a contract is made for the benefit of its in¬ 


§ 15 

habitants, to bring an action without joining the in¬ 
habitants, and specifically providing that the in¬ 
habitants' right to sue was not abrogated, indivM- 
ual gas consumers do not have a right to intervene 
in the city's action against a gas company to recov¬ 
er, on behalf of all the gas consumers in the city, 
a refund on the rates paid for gas, although an in¬ 
dividual consumer desiring to be represented indi¬ 
vidually could set up a claim if he had a justifiable 
cause.®® 

Time far intervention. It has been held that the 
members of the class for whose benefit the action is 
brought may intervene after judgment and then 
participate in the recovery.®^ However, it has been 
held that it is too late to intervene after final judg¬ 
ment in favor of the original plaintiff, where the 
interveners merely ask for relief similar to that 
granted to the original plaintiff, and not to share 
in such relief;®® and in nonderivative actions it 
has been held that judgment can be rendered only 
in favor of those of the class who originally 
sued and those who, after the commencement of 
the action and before judgment, are joined as 
plaintiffs.®® Leave to intervene in a representative 
action must be sought during the pendency of the 
cause and is not permissible after the issues be¬ 
tween the original parties have been determined and 
a final decree entered®*^ or after dismissal of the 


tal Bank it Trust Co. of New Tork, 
276 N.Y.S. 49, 242 App.Div. 598. 

47 C.J. P 61 note 42. 

B^cratloii of court 
The rigrht to.jlnteryene4n class ac¬ 
tion ^ addressed to trial court’s dis- 
(o’etion, which Will usually be exer¬ 
cised when there is no sug'grestlon of 
fraud or collusion or that represent¬ 
ative will not. act In good faith for 
protection of all interests Involved. 
—State ex rel., Kiser, Cohn & Shu- 
inaker v. Sammons,. 67 ]Sr.B.2d 687, 
223 Ind. 27 —^Barnard v. Kruzan, 46 
N.B.2d 238, 221 Ind. 208. 

Por detersninatloii of. issues 
In representative action by resi¬ 
dent assignee of nonresident stock¬ 
holder agralnst dissolved corpora¬ 
tion’s directors and majority stock¬ 
holder for waste and conversion of 
assets, where motion to dismiss com¬ 
plaint was based oh ground that as¬ 
signee was not bona fide stockhold¬ 
er entitled to bring action and was 
granted by trial court, court should 
have granted subsequent motion by 
such nonresident stockholder for 
leave to Intervene as party plaintiff, 
since entire ownership and interest 
in ^tock would thus be before, court 
and detexinlnatlon of issues on mer¬ 
its could be had, thereby avoiding 
further delay and multiplicity of 
sultSi^Donovan v. Atlas Corpora-1 
e7C.J.S.—69 


tion, 291 N.TB. 518, 249 App.Dlv. 
116. 

Bepresentation 

Intervention must be treated as 
one In intervener’s behalf only where 
authority to act for others was not 
shown and no others appeared.—^Plt- 
telkow Heating & Engineering Co. v. 
Detroit Estates Corporation, 239 N. 
W. 383, 256 Mich. 116. 

Pailure to appear 

Where relief was denied interven¬ 
ing 'bondholder, other bondholders 
who entered no appearance could not 
be -granted relief.—Pittelkow Heat¬ 
ing & Engineering Co. v. Detroit Es¬ 
tates Corporation, supra. 

50. Wis.—^Day v. Buckingham, 68 
N.W. 264, 87 Wis. 215. 

47 C,J. p 61 note 43. 

67. Cal.—^Mann v. Superior Court of 
Los Angeles County, 127 P.2d 970, 
63 Cal.App.2d 272. 

68. Cal.—Mann v. Superior Court of 
Los Angeles' County, supra. 

Dictum to contrary 
N.T.—Whiting v. Elmira Indui^trial 
Assoc., 61 N.Y.S. 27, 45 App.Div. 
849. 

69. N.Y.—Coyne v. Yonkers, 109 N. 
Y.S. 626, 67 Misc. 366. 

47 CX p 61 note 44. . 

60. Tex.—^Tyree v. Navarro County] 
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Road Dlst. No. 5, CivA.pp., 199 S; 
W. 644. 

61. Tex.—Tyree v. Navarro County 
Road Dist No. 6, supra. 

47 CX p 52 note 46. 

62. Cal.—^Fallon v. Superior Court 
in and for City and County of San 
Francisco, 90 P.2d 858, 33 CalA.pp. 
2d 48. 

63. Ky.—^King v. City of Covington, 
160 S.W.2d 18. 289 Ky. 696. 

64. N.Y.—Atkins v. Trowbridge, 147 
N.Y.S. 275, 162 App.Div; 161. 

66. Cal.—Carey v. Brown, 68 CaJ. 
180. 

66. N.Y. —^Atkins v. Trowbridge, 148 
N.Yjg. 181, 162 App.Div. 629. 

67. Ill.—^B^sher v. Capeslus, 17 N. 
E.2d 663, 869 Ill. 698. 

47 CX p 62 note 61. 

After sertlement 

Petitionfer who was aware of pen¬ 
dency of class suit almost from its 
commencement, but took no steps to 
intervene and thereby share expense 
of its prosecution which covered a 
period of two years, was not, entitled 
to Inteivene upon hearing of a' set¬ 
tlement between the parties,, so as 
to prevent a dismissal .upon stipula¬ 
tion.—^Keller v. Wilson As Co., 194 A. 
45, 22 Del.Ch. 176. ' 
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action and aflSrmance by the appellate ccmrt.®^ A 
member of the class who has acquiesced in the con-, 
duct of a representative suit until his own right to 
bring an independent action has been barred by lim¬ 
itations will not be permitted to intervene.®® 

§16. - Control of Action 

The plaintiff has all right of control over the suit, 
at least until a person similarly situated has been made 
a party to the action or has moved to be brought In, or 
until the entry of an interlocutory Judgment. An Inter¬ 
vener comes Into the action subordinate to the original 
plaintiff's right to control the action, but nothing may 
be done by the latter in derogation of the intervener's 
rights and Interests. 

It has been held that plaintiff, suing for common 
benefit, has all right of control over the suit The 
burden of the prosecution of a representative ac¬ 
tion rests on the initial plaintiff,as well as the 
burden of avoiding dismissal for laches or defeat 
on triaL*^® The original plaintiff may continue, 
compromise, abandon, or discontinue it at pleasure 
until a person similarly situated has procured an 
order to be made a party to the action,*^® or has 
served a notice of a motion to be brought in,*^^ or 
until interlocutory judgment has been entered.^® 
No power is conferred, under a code provision for 
representative actions, on the court to restrain a 
plaintiff thus suing from dismissing his suit.*^® The 
members of the class cannot object to the compro¬ 
mise or dismissal of the action by the person who 
brought it where they were notified of its com¬ 
mencement and then stood by and permitted an ex¬ 
pensive cause to be carried through several courts 
before making any move to become parties there- 
to.'^7 However, it is a fundamental rule that per¬ 


sons voluntarily assuming the duty of prosecuting a 
class suit are legally and equitably bound to dis¬ 
charge such duty faithfully and honestly.*^® 

Effect of intervention. Any member of the class, 
who is made a party after commencement of the 
action, must come in subordinate to the rights of the 
initial plaintiff to prosecute the action in any way 
he is advised by counsel;*^® he is deemed to accede 
to plaintiff’s theory of recovery and to representa¬ 
tion by plaintifFs counsel®® except where it is 
shown to the court that the action is not being 
prosecuted to the best interests of those in whose 
behalf as well as tihat of plaintiff the suit was in¬ 
stituted.®^ An intervening member of the class 
caimot make motions before trial by his own at¬ 
torney, which are not joined in by the initial plain¬ 
tiff.®® 

The court will, however, on the trial of such an 
action, allow proper place and action for counsel 
of members of the class who have become parties,®® 
and as soon as a person similarly situated with the 
original plaintiff has been made a party plaintiff, 
he becomes vested with an interest in the subject 
matter of the action, and thereafter nothing can 
be done by the original plaintiff in derogation of 
the rights and interests of the added coplaintiff ;®^ 
the cause proceeds in the right and for the benefit 
of the intervener as if he had been an original 
party.®® The original plaintiff still has the right to 
prosecute the action in good faith, but he cannot, 
without the consent of his added coplaintiff, aban¬ 
don or discontinue it, or unreasonably delay its 
prosecution.®® However, an intervener, not com¬ 
petent to be a party when the action was original- 


68. m.—^Fisher v. Capesius, 17 N. 
m2d 563, 369 Ill. 598. 

69. N.T.—MacArdell v. Olcott, 70 
N.T.S. 930, 62 App.Div. 127. 

47 C.X P 52 note 52. 

70. Wash.—Goodwin v. Castleton, 
144 P.2d 725, 19 Wash.2d 748, 150 
A.I..B. 859. 

47 C.J. P 52 note 55. 

71. N.T.—^Manning: v. Mercantile 
Trust Co., 57 N.Y.Sv 467. 26 Misc. 
440. 

72. IT.T.—^Manning: v. Mercantile 
Trust Co., supra. 

73. Wash.—Goodwin v. Castleton, 
144 P.2d 725, 19 Wash.2d 748, 150 
A.L,.R. 859. 

47 C.J. P 62 note 58. 

74. N.Y.—Hirshfeld v. Pitzgrerald, 
61 N*.®. 997, 167 N.Y. 166, 46 L. 
R.A. 839—^Manning* v. Mercantile 
Trust Co., 75 N.Y.S. 168, 37 Misc. 
216. 

78. Wasi.—Goodwin v. Castleton, 


144 P.2d 725, 19 W’ash.2d 748, 160 
A.LI.H. 859. 

47 CJ. p 52 note 60. 

76. N.Y,—^Mattison v. Demeirest, 24 
N.Y.Super. 717, 19 Ahb.Pr. 366. 

47 C.J. p 52 note 61, 

77. N.C.—Wilson v. Lexington Bank, 
77 N.C. 47. 

47 C.J. p 52 note 62. 

78- Tex.—^Kelly v. W. C. Turnbow 
Petroleum Corporation, Civ.App., 
137 S.W.2d 216. 

79- CaL—Mann v. Superior Court of 
Los Angeles County, 127 P.2d 970, 
63 Cal.App.2d 272. 

N.Y.—^Manning v. Mercantile Trust 
Co., 57 N.Y.S. 467, 26 Misc, 440. 

An attorney for an intervener who 
Joined the plaintiff in a stockholder’s 
derivative suit cannot participate in 
the presentation of the main case 
except as counsel for plaintiff may 
consent or the court otherwise order. 
—^Mann v. Superior Court of Los 
Angeles County, 127 P.2d 970, 68 Cal. 
App.2d 272. 


80- Cal.—^Mann v. Superior Court of 
Los Angeles County, supra;. 

8L Cal.—^Mann v. Superior Court of 
Los Angeles County, supra. 

Ind.—State ex rel. Kiser, Cohn & 
Shumaker v. Sammons, 67 N.E.2d 
687, 223 Ind. 27. 

N.J.—White V. British Type In¬ 
vestors, 21 A.2d 681, 130 N.J.Bq. 
167. 

82. N.Y.—^Manning v. Mercantile 
Trust Co., 67 N.Y.S. 467, 26 Misc. 
440. 

47 C.J. p 53 note 64. 

83. N.Y.—Manning v. Mercantile 
Trust Co., supra. 

84- N.Y.—Manning v. Mercantile 
Trust Co., 76 N.Y.S. 168, 87 Misc. 
216. 

47 C.J. p 53 note 66.. 

85. WaslL-^-Goodwin v. Castleton, 
144 P.2d 726, 19 Wash.2d 748, 150 
A.L.R. 859. 

86. N.Y.—^Manning v. Mercantile 
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ly begun, cannot enjoin discontinuance by the orig¬ 
inal parties, especially after a long delay.®? The 
intervening plaintiff, on being made master of the 


§ 17 

action, may be required to give bond to the orig¬ 
inal plaintiff to secure him against his liability for 
costs.®® 


B. JOWDm OF PLAINTIFFS 


§ 17. Persons Who May Join 

As a general rule It Is essential that each coplaintlff 
should have an enforceable interest In order to permit a 
Joinder. 

In view of the general rule that plaintiff must 
have a remedial interest in the cause of action 
which he asserts, discussed supra § 6, it is a primary 
rule in the joinder of plaintiffs that each coplaintiff 
must have an interest which the trial court can rec¬ 
ognize and enforce ;®^ in other words, one who has 
no right or title to sue may not join as a coplain¬ 
tiff with others who have such right;®® so, where 
suit is brought on a contract, a person who is not 
a party to the contract, and has no interest therein, 
is not a proper party plaintiff to the suit.®i In or¬ 
der to prevent a multiplicity of suits it may be per¬ 
missible under some circumstances for all persons 
who are directly or consequentially interested in 
the event of the suit to join as plaintiffs.®® It has 
been laid down broadly that several persons who 
seek a joint object by a suit may join as plaintiffs, 
even though they are not united in interest with one 


another.®® The propriety of joining as plaintiff 
the person for whose benefit a contract was made 
in a suit to establish rights under such contract has 
been recognized.®^ 

There is not a misjoinder of parties plaintiff 
where there is but one person named as plaintiff 
and such person sues solely in his individual capac¬ 
ity,®® and there is not necessarily a misjoinder 
merely because of an allegation that plaintiff brings 
suit in two capacities;®® nor is there a misjoinder 
where plaintiff seeks to enforce in a single action a 
cause of action in his favor against the same de¬ 
fendant on each of several instruments.®'^ 

Joinder of causes of action is discussed in Ac¬ 
tions §§ 61-101. 

In Louisiana the code of practice does not make 
any provision for determining when persons may 
or may not be joined as parties plaintiff,®® and, ac¬ 
cording to some decisions, the common-law rules 
are a safe and proper guide in this respect.®® It 
has been stated broadly that the tendency is to 


Trust Co., 76 N.T.S. 168, 37 Misc. 

215. 

47 C.J. p 63 note 67. 

87. N.T.—Coyne v. Yonkers, 109 N. 
T.S. 626, 67 Misc. 866. 

88. N.T.—^Manning v. Mercantile 
Trust Co., 75 N.Y.S, 168, 37 Misc. 

216. 

89. Miss.—Stephenson v. New Or¬ 
leans & N. E. It. Co., 177 So. 509, 
180 Miss. 147. 

47 C.J. p 53 note 72. 

^Tolnder held improper 
Mo.—Doerr-Bngel Oil & Supply Co. 
V. Tide Water Oil Co., 119 S.W,2d 
402, 342 Mo. 1141. 

Pa.—^Miners Nat. Bank of Pottsville 
V. Prackville Sewerage Co., Com. 
PL, 10 «ch.Reg. 166, reversed on 
other grounds 42 A.2d 177, 167 Pa. 
Super. 167. 

90. Me.—United Feldspar & Miner¬ 
als Corporation v. Bumpus, 28 A.2d 
164, 141 Me. 7. 

Md.—Buechner v. Goodman, 197 A. 

686, 174 Md. 131. 

47 CJ. p 63 note 78. 

Community of interest 
All plaintiffs at law must have a 
community of Interest and right to 
recover or none can.—Gore v. Gore, 
34 So.2d^680, 260 Ala. 417. 

91. Me.—United Feldspar & Miner¬ 


als Corporation v. Bumpus, 88 A.2d 
164, 141 Me. 7. 

47 C.J. p 63 note 74. 

98. Ga.-M:Jity of Atlanta v. Aycock, 
63 S.E.2d 744, 206 Ga. 441—Hyde 
V. Atlanta Woolen Mills Corp., 60 
S.E.2d 62, 204 Ga. 460—Benton v. 
Turk, 4 S.E.2d 680, 188 Ga. 710— 
Hermann v. Mobley, 168 S.E. 88, 
172 Ga. 380. 

Mich.—Albaugh v. Abbott, 285 N.W. 
263, 263 Mich. 588. 

Joinder* of plaintiffs in equity gen¬ 
erally see Equity S 

Interest in decree to be rendered 

With respect to some suits, the 
view has been expressed that, as to 
joinder of parties, it is sufficient that 
all are interested in the decree to be 
rendered on the pleading, the pur¬ 
pose of which is single and to like 
effect as to the parties.—City of 
Roanoke v. Johnson, 158 So. 182, 229 
Ala. 496. 

Misjoinder of parties held not shown 
Ga.—^Toung v. Wilson, 187 S.B. 44, 
183 Ga. 69—^Turner v. Security 
Plumbing Co., 141 S.E. 291, 166 Ga. 
479. 

Joinder held proper 
Pa.—Scranton v. Scranton Coal Co., 
16 Pa.I>ist&Co. 344, 32 Lack.Jur. 
67. 


Joinder held Improper 
Ga.—Shehane v. Greer, 106 B.B. 88, 
161 Ga. 131. 

93. W.Va.—National Equipment Cor¬ 
poration V. Pinnell, 172 S.E. 790, 
114 W.Va. 568—Liberty Coal Co. 
V. Bassett, 160 S.E. 746, 108 W.Va. 
293—Lefever v. Thomas, 70 S.B. 
1096, 69 W.Va. 88. 

94. Ga.—^Dye v. Dye, 166 S.E. 861, 
176 Ga. 72. 

95. Neb.—Archer v. Musick, 26 N.W. 
2d 908, 147 Neb. 1018, 168 A.L.R. 
1164. 

S,D.—Bush V. Lien, 228 N.W. 872, 66 
S.D. 270. 

96. Ga.—^Toler v. hjobley, 159 S.E. 
887, 43 Ga.App. 746. 

97. Iowa.—Minnesota Loan & Trust 
Co. V. Hannan, 247 N.W. 636, 216 
Iowa 1060. 

98. U.S.—^Brandon v. Kansas City 
Southern Ry. Co., D.C.La., 8 F. 
Supp. 818. 

La.—Gill V. Lake Charles, 48 So. 897, 
119 La. 17. 

99. U.S.—^Brandon v. Kansas City 
Southern Ry. Co., D.C.L*a., 8 F. 
Supp. 818. 

La.—Gill V. Lake Charles, 48 So. 897, 
119 La. 17—^McCaskey Register Co. 
V. Barnes, App., 146 So. 714. 
Debatable question 
In connection with a discussion of 


931 



§ 17 


PARTIES 


67 C.J.S. 


liberalize the right of joinder, thereby avoiding, a 
multiplicity of suits.^ Generally the test to be ap¬ 
plied is whether plaintiffs have a common interest 
in the subject matter of the suit,® and the matter 
of permitting a joinder rests within the sound dis¬ 
cretion of idle trial court® Separate creditors can¬ 
not join in a common action against their debtor 
imlp-ge there is a joint interest between them in the 
thing demanded or a privity of contract which au¬ 
thorizes the joinder.* Although the claims of sev¬ 
eral plain tiffs are distinct if the cause of action is 
the same, they may join,® as where several credi¬ 
tors seek to avoid the effects of a fraudulent con¬ 
veyance made by their common debtor to their 
detriment.® 

In Texas certain of the rules of dvil procedure 
adopted by the supreme court vest in trial courts 


broad discretionary powers with respect to joinder 
of plaintiffs.^ 

In cases in which ^ foregoing rules were, not 
involved the view has been taken that all persons 
having an interest in the subject of the litigation 
may be joined,® and the matter rests largely within 
the discretion of the court,® and there is no objec¬ 
tion to the joinder of plaintiffs because they claim 
different interests, provided the subject matter is 
the same.^® Mutuality of mterest must exist as to 
both the subject matter and the remedy sought,ii 
and persons whose claims are separate and distinct 
and do not affect all alike may not join in an ac¬ 
tion to establish the separate rights.^® A person 
vrho has no interest may not properly be joined as 
coplaintiff,!® and, if the right of action is in. one 


th.e matter, it lias been stated, how¬ 
ever, that: “It may be said to be a 
debatable question whether resort to 
the common-law rules on the subject 
is necessary in view of the provi¬ 
sions. of our Code of Practice relating 
to the *Cumulation of Actions* Arti¬ 
cle 148 et seq.*’—Granier v. Bour¬ 
geois, LslApp., 188 <So. 423, rehearing 
denied 188 So. 474. 

1. Xa.—G ranier v. Bourgeois, supra. 

a, I:a.— Watson V. Bethany, 26 So.2d 
12, 209 La. 989—^Angelloz v. An- 
gelloz, 16 So.2d 664, 204 La. 988— 
Board of Com’rs of Orleans Levee 
List. V. Shushan, 2 So.2d 35, 197 
La. 698—Seybold v. Fidelity & De¬ 
posit Co. of Maryland, 1 So.2d 622, 
197 La. 287—State ex rel. Elston v. 
Parish Democratic Executive Com¬ 
mittee for Parish of Plaquemines, 

. 138 So. 867, 173 La. 844—Erskine 
Heirs v. Gardiner, 118 So. 453, 166 
. La. 1098—Reardon v. Dickinson, 
100 So. 715, 156 La. 666—Pryor v. 
Pryor, App., 22 So.2d 831—Granier 
V., Bourgeois, App., 188 So. 423, 
rehearing denied 189 So. 474—^De- 
lesdernier Estate v. Zettwoch, 
App., 175 So. 187—Corpus Juris 
quoted, in Jones v. Vernon Parish 
School Board, App., 161 So. 367, 
358, reversed on other grounds 165 
So. 310, 184 La. 1—Garland v. Co- 
reil, 134 So. 297, 17 La.App..l7— 
Carona v. Cangemi, 129 So. 189, 13 
LauApp. 699. 

Goxumou interest . . 

(1) There is not a misjoinder 
where iplaintifCs have a common in¬ 
terest as to point at issue, even 
though claims are distinct.—Peninger 
V. Cox, 126 So. 754, 12 LaAj?p. 209. 

(2) Two or more persons, cannot 
be grouped together and Joined in 
one suit as plaintlfCs where there is 
no privity of contract or mutuality 
of interest.—Copellar v, Britt, La. 
lApp., 188 So. 403* 


Joinder held proper 
La—^Erskine Heirs v- Gardiner, 118 
So. 468, 166 La 1098—Jones v. 
Vernon Parish School Board, App., 
161 So. 867, reversed on other 
grounds 166 So. 810, 184 La 1. 

Owners of property 

In ah action for damages to prop¬ 
erty, allegedly arising out of negli¬ 
gence of defendant in performing an 
agreement with one of the owners 
of the property, such owner was a 
proper party.—Pierce v,‘ Robertson, 
182 So. 644, 190 La 377. 
a La—^Angelloz v. Angelloz, 16 So. 
2d 664, 204 La 988—Erskine Heirs 
V. Gardiner, 118 So. 453, 166 La 
1098—Ogden v. Rosedale Inn, App., 
189 So. 162—Corpus Juris quoted in 
Jones V. Vernon Parish School 
Board, App., 161 So. 867, 368, re¬ 
versed on other grrounds 165 So. 
810, 184 La 1—Peninger v. Cox, 
126 So. 764, 12 LaApp.- 209. 

47 C.J, p 63 note 76. 

4. La—Peninger v. Cox, supra 
47 C.J. p 68 note 77. 

5. La—^Marx v. Meyer, 23 So. 923, 
60 LaAnn. 1229. 

47 C.J. p 63 note 78. 

6. La—^Marx v. Meyer, supra 
47 CJ. p 63 note 79. 

7. Tex.—Simmons v.., Wilson, Civ. 
App., 216 S.W.2d 847—Wilson y. 
Ammann & Jordan, Civ.App., 168 
S.W.2d 660, error dismissed. 

8. Tex.—^Paulk v. Faulk, 23 Tex. 
663. 

47 C.J. P 66 note 14. 

Tort action 

Tex,—Humble Pipe Line Co. v. Mn- 
caid, Civ.App., 19 SW,2d 144, error 
refused—Doke v. Trinity, etc., R. 
Co., 126 S.W. 1195, 60 Tex,Civ. 
App. 106. 

Action on two accounts 
There was not a misjoinder of 
parties in an action to"'fecoi^e’r a.bal- 
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ance due on two accounts which were 
consolidated and embraced in one 
general account, where plaintiff veri¬ 
fied the account by affidavit that he 
owned both accounts and. that the 
claim was Just and unpaid^—^Matula 
V. Fitzgerald, Tex.App., 16 S.W. 644. 
Joinder regarded as proper 

(1) In general.—Bearden .V.- Texas 
Co., Tex.Civ.App., 41 S.W.2d 447, af¬ 
firmed, ComApp., 60 S.W.2d '1081— 
Frye v. Wayland, Tex.Civ.App., 228 
S.W. 975, dismissed on motion—47 
C.J. p 66 note 14. 

Joinder regarded as improper 
Tex.—City of Ft. Worth v. Zane Cet- 
ti, ComuApp., 29 S.W.2d 968. 

9. Tex.—^Threadgill v. Federal Land 
Bank of Houston, Civ.App., 26 S. 
W.2d 346—Texas Co. v. Van Deven¬ 
ter, Civ.App., 290 e.W. 660. 

47 C.J. p 66 note 16. 

10- Tex.—Lessen v. Scott, Civ.App., 
14 .S*W.2d 290—Edinburg Irr. Co. 
V. Ledbetter, Civ App., 247 S.W. 
335, modified on other grounds, 
Com.App., 286 S.W. 186—Wilson v. 
Hampton, ,2 ’Tex.Unrep.Cas._426.‘ 

11. Tex.—^Ford v. Sutherland Springs 
Land, etc., Co.,, CivApp., 169 S.W. 
876. ’ . 

47 C.J. P 56 note 17. 

Recovery of land 

Several owners of distinct parcels 
of an entire tract of land cannot 
maintain a Joint suit for the recov-p 
ery of the entire tract;- each must 
sue for his respective parti—Allen 
V. Vineyard, T^.CIv.App., 212 S.W. 
266, error refused-^?/C.J. P 66 note 
84 [a] (1)—63 C.J. P 1166- note 19: 

121.' Tex.'—Lessen v, Scott, CivApp., 
. 14 S.W.2d 290. 

13. Tex.—^Birmingham v. ^2 

Tex. 147. . 
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person only, other persons cannot be joined with 
film as plaintiffs.i^ 

§ 18. -At Common Law in General 

At common law each person who Is injured must sue 
separately where the damages,, as well .as the Interests, 
are several. . 

Each person injured must, at common law, sue 
separately where the damages, as well as the . in¬ 
terests, are several hence, different persons who 
have distinct and separate claims, dthough they 
stand in the same, relative situation, or whose legal 
interests are several, if there is no express contract 
with them jointly, must sue severally.^® On the 
other hand, where the interest of several persons is 
joint or their claim iawith respect to their joint 
funds, they may join,i7 

g 19 . -Actions on Contract 

As a general rule, In order that two or more persons 
may Join in an action on contract at common law, there 
must be a community of Interest between them. 

At common law as a general rule, in order that 
two or more persons may join in an action on a 
contract, there must be community of interest be¬ 
tween them; that is, ffiey must be parties to the 
contract and jointly interested therein^^. although 
their interests need not; necessarily be equal.^^ 
Hence, in' the absence of statutory authorization, 
it is not permissible for persons who have separate 
riattnig on Contract to join in an action to enforce 

14. Tex.—Ford v. Sutherland Springs, 
liand, etc., Co., Clv.App., 169 S.W. 

876. 

47 C.J. p 66 note 18. 

15., Ga.—Governor v. Hicks, 12 Ga. 

“ 189, 

Pa, —ETein v. National Biscuit Co., 29 
Pa.Dist.&Co. 347. 

S^covery of money paid 
A perspn who has paid money out 
of his own funds must sue separate 
ly to recover such money and may 
not join another as plaintiff.—^Edgar 
V. Bacon, 122 So. 107, 97 Fla. 679, fol¬ 
lowed in Wright v. Tatarian) 181 So. 

188, 100 Fla. 1866. 

16, Miss.—^Henry v. Donovan, .114 
So. 482, 148 Miss. 278. 

47 aj. p 64 note 84. 

'l7. N.BL—^Pearson v. Parker, 8 N.H. 

866 . 

Necessity of joinder generally see 
infra § 28. j 

18. Ala.—Wlnter-Loeb Grocery Co. 

V. Boykin, 82 So. 437, 203 Ala. 187. 

4T C.J. p 64 note 86. 

**Under the technical rules of the 
common law it was not considered 
possible for two or more persons .to 
be united as plaintiffs in the same 
action upon a contract unless they 
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such claims,20 and persons having rights of action 
arising out of, several and distinct contracts 'with 
the same defendant cannot join as plaintiffs in one 
action against him,^! nor can persons ha-ving sev¬ 
eral rights of action against the same defendant 
arising out of the same contract join.^^ Where the 
interest of two or more covenantees is several and 
not joint, they cannot join in an action to enforce 
the separate right of one.^^ Notwithstanding the 
promise is joint in form, promisees whose inter¬ 
ests are several only are not entitled to join in an 
action to enforce the contract,^^ but, as a general 
rule, all to whom a promise is made jointly may 
join in an action thereon and an action on a 
written contract made with two persons jointly may 
be brought in the names of both , although one had 
parted with his interest therein to the other be¬ 
fore it was signed.^® The rule has been announced 
that, where there is biit one promise which can be 
completely disdiarged only by performance for the 
benefit of several persons or by a satisfaction exe¬ 
cuted by them, they may properly be joined in an 
action for breach of contract even though they are 
not joint contractors,^'^ and that, -where there is 
but one cause of action, persons who have an in¬ 
terest therein may join as plaintiffs notwithstand¬ 
ing their interests are distinct and severable.^s . 

Where one makes a contract for himself and oth¬ 
ers jointly, they may join in an action for breach 
thereof, notwithstanding the other party may have 

84. 'Vt.—Anderson v. Nichols, 107 A. 
116, 93 Vt 262. 

25. Mass.—Silver v. Graves, 96 N.I1. 
948, 210 Mass. 26. 

47 C.J. p 64 note 92. 

Joinder held proper 
In action by a broker and an at¬ 
torney for special services, a conten¬ 
tion that joint’ action by plalntlfiCs 
was not maintainable was untenable, 
where .the bill for the services was 
rendered in their joint names,' and 
correspondence with respect to their 
claim recognized both as interested 
in the matter.—Cochran v, Steven¬ 
son, 118 A. 66, 270 P4L 125. 

26. Mass.—^Brewer v. Stone, 11 Gray 
228. 

27. Fla.—^Roe v. Winter Haven Co., 
140 So. 468, 104 Fla. 317. 

28. Minn.—Johnson v. Wright, 220 
N.W. 946, 176 Mlhn. 236. 

Joinders held permissible 

(1) Joinder of party to contract 
and bis assignee.—Johnson v. 
Wright, supra. 

(2) Joinder of party to contract 
and his pledgee.—Ohn^er v. Allen, C. 
C.A.Omo, 79 F.2d 942.^ 


were, for all the purposes of that ac¬ 
tion, equally united in interest, un¬ 
less the benefit of the contract be¬ 
longed to them as a unit, and unless 
the right in them was created at the 
same time and by the same act.*'— 
Castle V. Madison, 89 N.W. 166, 168, 
118 Wis. 846. 

Joinder held not permissible 
A person who has an interest in 
the contract and subject matter may 
not join as plaintiff with one who 
has no such interest.—Dnlted Feld¬ 
spar & Minerals Corporation v. Bum- 
pus, 88 A.2d 164, 141 Me. 7. 

19- Ala.—WInter-Loeb Grocery Co. 
V. Boykin, 82 So. 437, 203 Ala. 187. 

20. Me.—^United Feldspar & Miner- 
als Corporation v. Bumpus, 28 A. 
2d 164, 141 Me. 7. 

21. Vt—Glass V. Newport Clothing 
Go,, 8 A2d .661, 110 Vt 868. 

47 C.J. P 64 note 88. 

22. Conn.—Grldley v. Starr, 1‘Koot 
281. 

47 C.J. p 64 note 89. 

23. Ky.—^BlaJcey v. Blakey, 2 Dana 
460. 

47 C.J. p 64 note 90. ' 
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been ignorant of the interest which such others had 
in the contract.^® According to some authorities 
promisees from whom a joint consideration moves 
may unite in an action on an implied promise.^ A 
statutory provision that a person in whose name a 
contract is made for the benefit of another may sue 
without joining such other does not prevent the 
joining of such other.^i 

Death of joint oblige Since at common law 
the right of action on a contract made with several 
persons jointly passes on the death of each to the 
surviving coobligees, as discussed in Contracts § 
353 c, an action on such a contract must be brought 
in the name of the survivor or survivors alone.^^ 

Contract under seal. Where a promise has been 
made xmder seal to two persons jointly, they may 
join in a suit on the promise although the recovery 
is for the benefit of one of them.^^ Persons mak¬ 
ing advances under a contract under seal, so exe¬ 
cuted as not to be binding on either party thereto, 
may join in assumpsit to recover sudi advances 
even though the contract in question is not entered 
into in their names.3’4 

Persons subsequently admitted to the benefit of a 
contract, without the privity or assent of the prom¬ 
isor, cannot join in a suit on the contractus 

§ 20. -Actions for Tort 

At common law In an action for tort baaed on an 
Injury to the joint interest of two or more persons, ail 
the persons who sustain injuries may Join as plaintiffs. 

In an action for tort based on an injury to the 
joint interest of two or more, all those injured may 
join as plaintiffs,^ ^ and it is not necessary that the 
interest of each plaintiff should be of the same de¬ 


gree or kind.87 If several persons have sustained 
joint damages, they may bring a joint action al¬ 
though their interests are separate.^® It has been 
stated broadly, however, that in order to join par¬ 
ties as plaintiffs each must have an interest in the 
claim of the other or in some part thereof.^*^ So, 
if two or more persons have several interests and 
sustain separate damage from defendant’s violation 
of these rights, they cannot join as plaintiffs even 
though the injuries were caused by the same act;^® 
this rule prevents the joinder of several plaintiffs 
in an action for injuries to their several persons.^i 

Questions as to the propriety of joining the per¬ 
sonal representative of one of several owners of a 
joint cause of action are discussed in Executors and 
Administrators § 745 a. 

Injury to one of several plaintiffs. Several per¬ 
sons cannot join in an action for an injury done to 
one of them only .^2 

One joint owner having a judgment in bar against 
him cannot afterward join with the other owner in 
an action for the destruction of the property jointly 

owned.^3 

§ 21. -Under the Codes 

a. In general 

b. Interest in subject of actidn and re¬ 

lief 

c. Persons with causes arising out of 

same transaction or series of trans¬ 
actions 

a. In General 

A civil practice act in dealing with Joinder of plain¬ 
tiffs is remedial and should be liberally construed. 


S9« Ala.—Winter-Lioeb Grocery Co. 

V. Boykin, 82 So. 437, 203 Ala. 187. 
47 C.J. p 64 note 94. 

BefenOant held not entitled to com¬ 
plain 

Contractor sued on contract en¬ 
tered into with only one owner could 
not, under evidence, complain be¬ 
cause codwners were parties to suit 
—^Zoll V. Lofland, 164 A. 85, 108 Pa. 
Super. 174. 

SO. Pa,—^Archer v. Dunn, 2 Watts 
& S. 827. 

47 C.J. p 54 note 98. 

31. Fla.—Singleton v. Biiott, 133 So. 
71, 101 Fla. 1077. 

33. U.S.—^Thomas v. Green County, 
C.CAJB:y., 159 F. 389, 89 C.C.A. 405. 
affirmed 29 S.Ct 168, 211 U.S. 598, 
53 LJSd. 843. 

18 C,S, p 576 note S—24 C.J. p 807 
notes 15, 16—i7 C.J. p 66 note 1. 
Propriety of joining personal repre- 
•aentativa of deceased obligee see 


Executors and Administrators § 
745 a. 

33. Ala.—Masterson v. Phlnizy, 56 
Ala. 336. 

m. —Osgood V, Skinner, 71 N.B. 869, 

211 m. 229. 

Joinder of plaintiffs in action for 
breach of covenant see Covenants 
§ 123 a. 

34. KT.—Gouverneur v. Elliott, 2 N. 
T.Super. 232. 

35. yt. —^Dennison v. Boylston, 48 
Vt 439. 

47 C.J. p 65 note 3. 

33. yt. —Cleaveland v. Grand Trunk 
R. Co., 42 Vt. 449. ' ' 

47 C.J. p 55 note 5. 

37. yt.— Cleaveland v. Grand Trunk 
R. Co., supra. 

47 C.J. p 56 note 6. 

38. Ala.—Southern R. Co. v, Cham- 
bless, 65 So, 417, 10 Ala.App. 326. 

47 CU. p 55 note 7. 


Joinder of tenants In common as 
plaintiffs generally see C.J.S. title 
Tenancy In Common § 142, also 62 
C.J. p 565 note 63—p 569 note 22. 

39. U.S.—^Brandon v. Kansas City 
Southern Ry. Co., D.C.La., 3 F. 
Supp. 818. 

40. U.S.—^Braudon v. Kansas City 
Southern Ry. Co., supra. 

Pa.—Adams v. Hare, 170 A. 868, 314 
Pa. 61. - 

47 C.J. p 55 note 8. 

41. Ala.—^Brookside-Pratt Min. Co. 
V. McAllister, 72 . So. ”18, 196 Ala. 
110 . 

42. N.J.—^Winans v. Dennaan, 2 N.J. 
Law 116. 

47 C.J. p 55 note 10. 

4& Ky.—^Brizendine v. Frankfort 
Bridge Co., 2 B.Mon. 32, 36 .<un.D. 
687. 
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A civil practice act in dealing with joinder of 
plaintiffs is remedial^^ and tends to lessen delays 
and expenses of litigation where possible,^5 and, 
accordingly, a provision in this respect should be 
liberally construed.^® 

Broadly speaking, some statutes permit the join¬ 
der of plaintiffs if the convenient administration of 
justice will be promoted by such joinder.^7 it has 
been laid down broadly that each owner of a part 
of a claim may sue by joining the other part own¬ 
er,^® and that one equitably entitled to a portion of 
a recovery may join as a party plaintiff in an ac¬ 
tion at law on an indivisible cause of action.^^ Un¬ 
der some provisions the propriety of joinder of 
plaintiffs has been recognized where the several 
causes of action set out in plaintiffs’ pleading are 
not entirely distinct and unconnected and arise out 
of the same transaction or series of transactions, 
forming one course of dealing all to the same end,50 
but all parties must be affected by each cause of 
action in order to warrant joinder.®^ 

b. Interest in Subject of Action and Belief 

(1) In general 

(2) Necessity and nature of interest 
(1) In General 

A statutory provision authorizing joinder as plaintiffs 
of persons who have an interest In the subject of the 
action and In the relief demanded le based on equity rules 
as to joinder of parties, applies to actions under the 


code, either legal or equitable in nature, and Is to be 
liberally construed. 

A provision which is or has been common to 
many of the codes or practice acts permits the join¬ 
der as plaintiffs of all persons having an interest 
in the subject of the action and in obtaining the 
relief demanded.52 Such a provision is based on 
the equity rules as to the joinder of parties,^3 and 
is designed to apply them to actions under the 
codes, whether legal or equitable in their nature,®^ 
including actions ex delicto,^5 and those for the 
recovery of money only®® or for the recovery of 
specific property.®*^ Accordingly it has been held 
that a test for the court to consider in determin¬ 
ing who are proper parties plaintiff is whether they 
could formerly have been joined in equity.®^ The 
provision under consideration is not in derogation 
of the equity rule,®® but rather it extends the eqr 
uitable doctrine so that all rights and the pursuit of 
all remedies, whether legal or equitable, between 
the parties in interest may be finally determined in 
one civil action.®® 

The provision is to be liberally construed ;®i gen¬ 
erally it is permissive in its nature,®^ and has been 
said to be a recognition of the right to unite “prop¬ 
er but not indispensable parties” as distinguished 
from “necessary or indispensable parties.”®®* 

Legul and equitable plaintiffs. A person who has 
such a title in a representative capacity as to be 


44. m.—People, for Use of Pope 

County V. Shetler, 47 N.E1.2d 732, 
818 ni.App. 279. 

45. Ill.—^People, for Use of Pope 

County V. Shetler, supra. 

46. Ill.—^People, for Use of Pope 

County V. Shetler, supra. 

47. Mich.—Gilmer v. Miller, 29 N.W. 
2d 264, 319 Mich. 186. 

Joinder held proper 

Mich.—Gilmer v. Miller, supra. 

48. N.T.—Sisson v. Hassett, 280 N. 
Y.S. 148, 166 Misc. 667. 

49. N.T.—General Accident Fire & 
Life Assur. Corporation, Limited, 
of Perth, Scotland, v. Zerbe Con¬ 
struction Co., 199 N.E. 89, 269 N.T. 
229—^United Mut. Fire Ins. Co. v. 
Metropolitan Distributors, 9 N.Y.S. 
2d 497, 169 Misc. 1049. 

6a N.C.—Griggs v. Griggs, 11 S.B. 

2d 878, 218 N.C. 674. 

Joinder of causes of actions under 
codes and practice acts of causes 
of actions arising out of same 
transaction see Actions 6 92. 

BL N.C.—Town of Wilkesboro v. 
Jordan, 193 S.E. 156, 212 N.C. 197 
—Greene y. Jones, 179 S.E. 662, 208 
N.C. 221. 


52. Colo.—lEHaden v, Hubbell, 28 P.2d 
247, 93 Colo. 368. 

Ind.—Johann Realty Corporation v. 
KirkpatriclE, 189 N.B. 848, 99 Ind. 

, App. 70. 

Mo.—McClain v. Atlas Assur. Co., 
Ltd., App., 67 S.W.2d 849. 

N.D,—Bonde v. Stern, 14 N.W.2d 249, 
73 N.D. 273. 

Okl.—Burkett v. Lehman-Higginson 
Grocery Co., 66 P. 866, 8 Okl. 84. 
Joint action by those similarly sitiL- 
ated 

It has been stated that this provi¬ 
sion does no more than authorize a 
joint action by those in a similar 
situation.—Curlee Clothing Co. v. 
Boxer, Mo.App., 61 S.W.2d 894. 

63. N.D,—Bonde v. Stern, 14 N.W. 

2d 249, 73 N.D, 273. 

47 C.J. p 66 note 19. 

Parties in equity generally see Equi¬ 
ty §9 138-170. 

Fnzpose and effect generally 

In adopting this equity rule per¬ 
taining to joinder as a part of the 
code, the legislature was not at¬ 
tempting to restrict the powers of 
courts in such respect but intended 
to liberalize practice and to adopt in 
law cases, at least in a large part, 
liberal equity rules.—Nunnelly v. 
First Federal Building & Loan Ass'h 
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of Ogden, 164 P.2d 620, 107 Utali 847, 
rehearing denied 169 P.2d 141, 107 
Utah 879. 

54b N.D.—^Bonde v. Stern, 14 N.W. 

249, 73 N.D. 273. 

47 C.J. p 66 note 20. 

55. Neb.—Trompen v. Yates, 92 N. 

W. 647, 66 Neb. 626. 

47 C.J. p 66 note 21. 

Ba Wis.—Schiffier v. Bau Claire, 8 
N.W. 263, 61 Wis. 385. 

57. Neb.—^Earle v. Burch, 38 N.W. 
-264, 21 Neb. 702. 

58. Ind.—Goodnight v, Goar, 80 Ind. 
418. 

N.D.—Bonde v. Stem, 14 N.W.2d 249, 
73 N.D. 273. 

59. N.Y.—^Bradley v. Bradley, 68 N. 
B. 887, 166 N.T. 188—^Derham v. 
Lee, 87 N.Y. 699. 

60. Ind.—Grover v. Marott, 186 NJEl 
81, 192 Ind. 662. 

47 C.J. P 66 note 26. 

61. Ind.—Judy V. Jester, 100 N.B. 
16, 63 Ind.App. 74. 

62. Kan.—Bissey v. Marion, 178 P. 
611, 991, 104 Kan. 311. 

47 C.J. P 6® note 28. 

63. N.D.—Sexton v. Sutherland, 164 
N.W. 278, 37 N.D. 500. 

47 aJ. P 66 note 29. 
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authorized to sue in his own name as a general rule 
may join the beneficial owner with him as plain¬ 
tiff and it is immaterial that the beneficiary may 
sue alone by reason of being the real party in in- 
terest®5 However, it has been said that it is only 
when the equitable interest would otherwise be un¬ 
represented, or perhaps inadequately or imperfectly 
represented, that the equitable beneficiary can be 
joined as a plaintiff.®^ 

Distinct causes of action. Two or more persons 
having distinct causes of action, although against 
the same defendant, may not join as plaintiffs in 
one suit,®*^ and it is immaterial that the causes of 
action arise out of the same transaction®^ or that 
they are kindred and dependent on similar facts.®® 
So plaintiffs cannot tmite in actions on separate 
and distinct contracts on which the liability of de¬ 
fendant to them is severalJ® 

(2) Necessity and Nature of Interest 

Under a statutory provision authorizing joinder as 
plaintiffs of persons who have an interest In the subject 
of the action and in obtaining the relief demanded. It Is 
essential that each plaintiff should have an Interest both 
in the subject of the action and In obtaining the relief 
demanded. 


‘ It is necessary that each plaintiff have an interest 
both in the subject of the action and in obtaining 
die relief demanded hence a person is not prop¬ 
erly joined as coplaintiff if he has no interest^^ 
or if he has no right to relief.^® The amount or 
kind of interest is not very material,*^^ although it 
has been said that a legal or property interest is 
required.'^® It is not essential to the joinder of 
plaintiffs that their interests be equal*^® or united,^*^ 
nor is it essential that their rights be in all particu¬ 
lars the same.7® Several persons may not join in 
an action for an injury done to one of them only.7® 

Joint or united interest. Where the complaint or 
petition shows the joint interest of several plain¬ 
tiffs, there is no misjoinder.®® Parties whose in¬ 
terest in a contract is joint may unite in an action 
thereon.®! On a joint contract the promisees may 
sue jointly.®® On a joint and several contract the 
promisees may sue jointiy.®® Where there is an 
injury to the joint interest of two or more, all may 
join in an action for the tort.®^ 

Separate interests. Persons with separate inter¬ 
ests cannot in general join as plaintiffs in the same 
action,®® as, for example, persons whose interests 


64. N.T.—Cassidy v. Sauer, 99 NT. 
T.S. 1026, 114 APP.D1V. 673, af¬ 
firmed 80 N.B. 625. 187 N.T. 640. 

47 C.J. p 56 note 31. 

66. Mo.—-Wilson V. Hartford P. Ins. 
Co., 264 S.W. 266, 300 Mo. 1. 

66. N.T.—Conley v. Walton. 96 N.T. 
S. 400, 49 Misc. 1. 

67. Colo.—James v. McIntyre, 266 
P. 667, 81 Colo. 648. 

Mo.—Repetto v. Walton, 281 S.W. 
411, 813 Mo. 182—-Belt v. St. Louis, 
I. M. & S. Ry. Co., App., 190 S.W. 
1002. 

47 aj. p 56 note 34. 

Joinder of causes of actions g-eneral- 
ly see Actions §i 77-98. 

68 . Iowa.—Miller v. Hawkeye ^Id 
Dredsrinsr Co., 137 N.W. .607, 166 
Iowa 667. 

47 C.J. p 67 note 85. 

Joinder of causes of actions arisinsr 
out of same transaction generally 
see Actions § 92. 

69. N.T.—Hynes v. Farmers* L, & T. 
Co., 9 N.T.«. 260, 56 Hun 641. 

7a Ohio.—Beal . v. Dodds Canning 
Co., 196 N.E. 670, 49 Ohio App. 168. 
47 C.J. p 67 note 87. 

71- Iowa.—Miller v. Hawkeye Gold 
Dredging Co,. 137 N.W. 607, 156 
Iowa 657. 

47 C.J. p 67 note 88.. 

79. Cal.— Baxt&r v. Hart, 37 P. 941, 
104 Cal. 344. . 


Mont.—Jacobson t. Roman, 188 P. 

188, 57 Mont. 299. 

47 C.J. p 67 note 89. 

73. N.T.—Alexander v. Gloversvllle, 
97 N.T.S. 198, 110 App.Div. 791. 

47 C.J. p 67 note 40. 

74. Iowa.—^Miller v. Hawkeye Gold 
Dredging Co., 187 N.W. 607, 166 
Iowa 657. 

75. CaJ,—Gartler v. San Pedro First 
Nat Bank, 268 P. 666, 88 CalA.pp. 
411. 

7a Ind.—Grover v. Marott, 136 NJB3. 

81, 192 Ind. 552. 

47 C.J. p 57 note 43. 

77. Ohio.—Clark v. McClain Fire 
Brick Co., 126 N.B. 877, 879, 100 
Ohio St 110. 

47 C.J. p 67 note 44. 

78 . Mo.—^McClain v. Atlas Assur. 
Co., Ltd., App., 67 S.W.2d 849. 

47 C.J. p 67 note 46. 

79. Iowa.—^Rhoads v. Booth, 14 Iowa 
576. 

Minn.—Sundberg v. Goar, 99 N.W. 
638, 92 Minn. 143. 

80. Okl.—^Donnell v. Dansby, 159 P. 
317, 68 Okl. 166. 

47 C.J. p 57 note 47. 

81. Ky.—German Ins. , Bank v. Mar¬ 
tin, 114 S.W. 8.19, 181 Ky. 57, 

47 C.J. p 68 note 48. 

Persons with oonimon Interest In 
damages recove^hle 
Ind.—Johann Realty Corporation v. 
Kirkpatrick, 189 N.B. 843, 99 Ind. 
App. 70. 


82. Ky.—^Randolph v. Castle, 228 S. 
W. 418, 190 Ky. 776. 

47 C.J. p 68 note 49. 

83. Mo.—Gchrage v. Hutt, 262 S.W. 
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47 C.J. P 68 note 60. 

84. Kan.—Ellsworth v, Trlnkle, 163 
P. 543, 96 Kan. 666. 

47 C.J. p 58 note 61. 

85. Colo.—Henrylyn Irr. Dist v. 
O’Donnell, 68 P.2d 767, 98 Colo. 660. 

Ohio.—^Hempen v. City of Cincinnati, 
13 Ohio Supp. 16. 

47 C.J. p 68 note 52. 

Joinder held improper 

(1) Plaintiffs separately selling, 
and taking mortgage on personal 
property, could not join in replevin 
action for such property.—Johnson v. 
Chapman, 296 S.W. 836, 220 Mo.App, 
1331. 

<2) Where individual owners of 
shares of same corporation pledged 
shares as collateral secui^ty for a 
single note of a third person, and 
there was no conc^ of relation be¬ 
tween owners as would create a sin¬ 
gle cause of action or support a sin¬ 
gle judgment, owners thereof could 
not join as plaintiffs in an action 
against bank superintendent for con¬ 
version of the shares.—Ulmer - v. 
Baulre, 60 N.B3.2d 178, 71 Ohio App. 
3®9. 

(3) Other joinders held Improper 
see 47 CJ. p 53 note 62 £aj|- 



67 C.J.a 


PARTIES 


under a contract are distinct and several.*® If 
two or more persons have several interests and sus¬ 
tain separate damage from defendant’s violation of 
these rights, they may not join as plaintiffs although 
the injuries were caused by the same act.*^ How¬ 
ever, the fact that the interests of plaintiffs are 
legally severable,** or not common or identical,** 
is not necessarily a bar to their joinder where they 
have a common interest in the subject of the ac¬ 
tion and the relief sought; and so persons who 
have several interests in a common fund may join 
in an action at law affecting that fund.** A joinder 
of plaintiffs will not^be permitted where the recov¬ 
ery of one would be inconsistent with the recovery 
by another*! or where their interests are antago¬ 
nistic.^* The fact that defendants conspired to ob¬ 
tain goods on credit does not warrant the joinder in 
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an action for damages of several plaintiffs each of 
whom, independently of the others, has sold goods 
to defendants on such fraudulent credit.** 

c. Persons with Oanses Arising Out of Same 
Transaction or Series of Transactions 

Some statutes or rules of court authorize the Joinder 
as plaintiffs of persons In whom any right of relief In re¬ 
spect of, or arising out of, the same transaction or occur¬ 
rence, or series of transactions or occurrences. Is alleged 
or asserted to exist, whether Jointly, severally, o.r In the 
alternative, where any common question of law or fact 
will arise In the action or would arise if separate actions 
were brought. 

Some statutory provisions or rules of court au¬ 
thorize the joinder as plaintiffs of all persons in 
whom any right of relief in respect of, or arising 
out of, the same transaction or series of transac¬ 
tions,*^ or the same transaction, occurrence, or 


86 . N.T.—Gilleran v. Springfield L. 
I. Cemetery Soc., 162 N.T.S. 701, 
176 App.Div. 168. 

47 C.J. p 58 note 58. 

87. Neb.—Shull v. Barton, 77 N.W. 
182, 66 Neb. 716, 71 Am.S.H. 698. 

47 CJ. p 69 note 54. 

8 a Ind.—Sawers Grain Co. v. Good¬ 
win, 146 N.B. 887, 88 Ind.App. 556. 
N.C.—Corpus JTiirls quoted lu Wilson 
V. Horton Motor Liines, 176 S.B. 
760, 761, 207 N.C. 263. 

47 CJ. p 59 note 55. 

Claims arising txom. oommon souroe 

(1) Where a number of persons 
have separate and individual claims 
and rights of action against the same 
person, but all such claims arise 
from a common source and represent 
a like Interest, the whole matter may 
be litigated in a single action 
brought by all claimants as coplain¬ 
tiffs.—Smith V. Kroeger, 87 N.B.2d 
45, 188 Ohio St 608—Haggerty v. 
Squire, 28 N.B.2d 554, 187 Ohio St 
207. 

(2) Directed verdict for defendant 
because property, the value of which 
was sued for, was not Jointly, but 
severally, owned by plaintiffs, was 
erroneous.—^Hotel Pendleton Co. v. 
McNab, 162 N.B. 784, 29 Ohio App. 
14. 

89. N.C.—Corpus Juris quoted in 
Wilson V. Horton Motor Lines, 176 
e.B). 760, 761, 207 N.C. 268. 

46 C.J. p 69 note 66. 

9a U.S.—Davenport v. Prince, C.O. 
N.T., 41 P. 828. 

91- CaJ.—Gartler v. San Pedro First 
Nat Bank, 268 P. 666, 88 Cal.App. 
411. 

47 C.jr. p 69 note 68. 

92. scan.—Swenson v. Moline Plow 
Co., 14 Kan. 887. 

N.C.—Paxton v. Wood, 77 N.C. IL 
47.'g.J. p 59 note 69. 

9a N.T.—Gray v. Kothschlld, 1 N.T. 
S. 299, 48 Hun 696, 14 N.T.Civ.Proc, 
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47 C.J. p 59 note 60. 

94. Cal.—Corpus Juris cited in 
Westphal v. Westphal, 143 P.2d 
406, 407, 61 CalA.pp.2d 544—De 
Mille V. Los Angeles County, 77 
P.2d 905, 25 Cal.App.2d 606—Cor¬ 
pus Juris cited in Peters v. Blge- 
law, 30 P.2d 450, 462, 187 Cal App. 
185—Colla V. Carmichael TJ-Drive 
Autos, 294 P. 378, 111 Cal.App. 784. 
N.T.—Chiba v. Kurutz, 31 N.T.S.2d 
171, 268 App.Div. 83—Spetler v. 
Jogel Realty Co., 231 N.T.S. 617, 
224 App.Div. 612—Boldin v. Smith, 
291 N.T.S. 882, 161 Mlsc. 696—S. 
L. & Co. V. Bock, 194 N.T.S. 773, 
118 Mlsc. 756—^Parler v. City of 
New Tork, 72 N.T.S.2d 480. 

Wash.—Williams v. Maslan, 74 P.2d 
217, 192 Wash. 616. 

Purpose of statute or rule 

(1) The purpose of the provision 
is to avoid unnecessary litigation and 
expense. 

Ill.—Welgend v. Hulsh, 42 N.B.2d 
146, 316 IlhApp. 116. 

N.T.—Sallmoff & Co. v. Standard Oil 
Co. of New Tork, 181 N.B. 457, 259 
N.T. 219—Akely v. Klnnlcutt 144 
N.R 682, 238 N.T. 466—Chiba v. 
Kurutz, 81 N.T.S.2d 171, 268 App. 
Div. 171—^Boldin v. Smith, 291 N. 
T.S. 832, 161 Misc, 696—Farler v. 
City of New Tork, 72 N.T.S.2d 430. 
Wash.—Williams v. Maslan, 74 P.2d 
217, 192 Wash, 616. 

(2) It has also been said that the 
aim of the provision is to dispense 
with duplication of proof.—^Harris v. 
Vingeorge Fashions, 88 N.T.S.2d 208, 
194 Misc. 876—^Kelso v. Cavanagh, 
244 N.T.S. 90, 187 Misc. 653. 

Slagle trial 

In general as a resxfft of the Join¬ 
der there is but one trial and. the 
main issue of . fact, the liability, is 
settled in the one law sult-^Parler 
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V. City of New Tork, 72 N.T.S.2d 
430. 

Bzteosloa of equity praotloe 
The provision extends equity prac¬ 
tice to actions at law.—^Michael v. 
Hazlewood, 19 N.B.2d 762, 299 Ill. 
App, 618—Gombi v. Taylor Washing 
Mach. Co., 7 N.B.2d 929, 290 IU.App. 
58. 

Adopted from Baglish praotloe aot 

(1) The New Tork statute is sub¬ 
stantially a copy of, or was taken 
substantially verbatim from, a pro¬ 
vision of the English practice act— 
Akely V. Klnnlcutt 144 NJB3. 682, 238 
N.T. 466—S. L. & Co. v. Bock, 194 
N.T.S. 778, 118 Misc. 766. 

(2) It has also been stated that 
the New Tork statute was borrowed 
from the English rules of court— 
Colla V, Carmichael U-Drive Autos, 
294 P. 878, 111 Cal.App. 784. 

Meaning of '^ansaotlon” 

(1) In construing the word ^‘trans¬ 
action*’ as used in a provision of the 
type here under consideration it has 
been stated, that: “Transaction is a 
word of flexible meaning. It may 
comprehend a series of many occur¬ 
rences, depending not so much on 
Immediateness of their connection as 
upon their logical relationship.”— 
Harris v. Vingeorge Fashions, 88 N. 
T.S.2d 208, 210, 194 Mlsc. 876. 

Assigoees of portloos of claim 
Under the provision, assignees of 
portions of a claim may Join as co- 
plaintiffs and enforce their rights In 
law action .—Byme v. Rlnaldo, 26d 
N.T.S. 492, 140 Misc. 818. 

Joinder of residents ^d nonresl. 
dents 

The right of a resident of the 
county In which the action is brought 
and of a nonresident to Join under 
the provision has been recognized.— 
Smith V. Spencer, 45 N.T«S.2d 242, 
182 Misc. 767. 
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series of transactions or occurrences,Js alleged 
or asserted to exist, whether jointly, severally, or 
in the alternative, where any common question of 
law or fact will arise in the action or would arise 
if separate actions were brought. Provisions of 
this general type are remedial,^® and the courts will 
give them a liberal construction in order to give ef¬ 
fect to the remedial purpose.®^ According to some 
authorities, however, the rule of liberal construc¬ 
tion obtains only when the same evidence would 
tend to establish, at least in part, the liability of de¬ 
fendant to all plaintiffs,®^ and there is not a frus¬ 
tration of the provision by failure to apply it to 
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causes of action which present no unifying ele¬ 
ment®® 

Under these provisions there are two conditions 
to be satisfied: (1) That causes of action shall 'be 
in respect of, or arise out of, the same transaction 
or series of transactions. (2) That there shall be 
a common question of law or fact.i According to 
some authorities whether the evidence which is ad¬ 
missible with respect to one cause of action is ad¬ 
missible or relevant with respect to the other cause 
of action is a determining factor as to joinder of 
plaintiffs.® Provided the foregoing conditions with 
respect to the transaction and the common ques- 
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Joina^x lield proper 
Wash.—Carlson v. Bogle^ 14 P.2d 42, 
16> Wash. 628. 

la. Faimsylvania 

<1) A provision similar to that de¬ 
scribed in the text has been em¬ 
bodied in a statute.—^Mishkin v. 
Drucker Bros., 31 Pa.Dist. & Co. 694 
—-Karcher v. Downes, 31 Pa.Dlst. & 
Co. 886—^Freeman v. MacDonald, 30 
Del.Co. 382, 56 York Leg.Rec. 188. 

(2) Prior to the adoption of Rules 
of Civ.Proc., rules 2226 to 2260, 12 
P.S.Appendix, the joinder of parties 
was governed by the statute.—^Ved- 
der V. Pennsylvania R, Co., 40 Pa. 
Dist&Co. 638. 641, 64 York Leg.Rea 
201 . 

<3) In construing the word **trans- 
actlon,” as used in the statute, it has 
been said: **In its broadest signifl-. 
cation transaction means any act as 
affecting legal rights or obligations. 
As so defined the word properly em¬ 
braces an entire occurrence out of 
which a legal right springs, or upon 
which a legal obligation is predicat¬ 
ed.”—Vedder v. Pennsylvania R. Co., 
supra. 

(.4) The word means whatever a 
person may do out of which a cause 
of action may arise.—Vedder v. 
Pennsylvania R. Co., supra. 

95, Ark.—Hall v. Robins, 207 S.W. 

. 2d 746, 212 Ark. 803—^Bx parte Rip¬ 
ley. 122 S.W.2d 127, 209 Ark. 701. 
Mo.—Thorn v. Cross, App., 201 S.W. 
2d 492. 

In federal courts see Federal Courts 
5 123 c <1). 

The purpose of the provision Is to 
liberalize procedure so that rights 
or liabilities incidental to, or grow¬ 
ing out of, common or related trans¬ 
actions may be adjudicated in a sin¬ 
gle suit.—Hall V. Robins, 207 S.W.2d 
746, 212 Ark. 803. 

Ja Penasylvaiila 

<1) A provision similar to that set 
forth in the text has been embodied 
in Rules of Civ.Prob., rule 2229 (a), 
adopted by the supreme court piu> 


suant to statutory authority.—^Buck- 
la V. Carolina Ins. Co. of Wilmington, 
N. C., 49 Pa.Dlst. &Co. 547, 44 Lack. 
Jur. 169. 

(2) Under such rule joinder is per¬ 
mitted whether the causes of action 
of plaintiffs are several, separate or 
independent, or in the alternative. 
—^Buckla V. Carolina Ins. Co. of 
Wilmington, H. C., supra. 

96, HI.—Welgend v. Hulsh, 42 N.E. 
2d 146, 316 HLApp. 116. 

ISr.Y.—Akely v. Kinnicutt, 144 N.E. 
682, 238 N.Y. 466. 

97, Cal.—^Dallman Supply Co. v. 
Sweet, 195 P.2d 864, 86 Cal.App.2d 
780. 

Ill.—Welgend v. Hulsh, 42 N.E.2d 
146, 316 IlLApp. 116. 

H.Y.—^Akely v. Kinnicutt, 144 N.E. 
682, 238 N.Y. 466—Harris v. Vin- 
george Fashions, 88 N.Y.S.2d 208, 
194 Misc. 876—^Byrne v. Rinaldo, 
250 N.Y.S, 492, 140 Mi'sc. 318—Kel¬ 
so V. Cavanagh, 244 N.Y.S. 90, 137 
Misc. 663. 

Pa.—^Buckla v. Carolina Ins. Co. of 
Wilmington, N. C., 49 Pa.Dlst. &Co. 
647, 44 Lack.Jur. 169—^Mishkin v. 
Drucker Bros., 81 Pa.Dlst.&Co. 
694—^Karcher v. Downes, 31 Pa. 
Dist&Co. 386—County Trust Co. 
V. Zambano, Com.Pl., 24 WestL.J, 
195. 

98, N.Y.—Harris v. Vingeorge Fash¬ 
ions, 88 N.Y.S.2d 208, 194 Misc. 876 
—^Kelso V. Cavanagh, 244 N.Y.S. 
90. 137 Misc. 663. 

99, N.Y.—Harris v. Vingeorge Fash¬ 
ions, 88 N.Y.S.2d 208, 194 Misc. 876 
—Kelso V. Cavanagh, 244 N.Y.S. 
90. 137 Misc. 653. 

L Cal.—Peters v. Bigelow, 30 P.2d 
450, 137 Cal,App. 186. 

HL—Gombl V. Taylor Washing Mach. 

Co., 7 N.B.2d 929, 290 IlLApp. 53. 
N.Y.—^Akely v. Kinnicutt, 144 N.E. 
682, 238 N.Y. 466—Harris v. Vin¬ 
george Fashions, 88 N.Y.S.2d 208, 
194 Misc. 876—Kelso v, Cavanagh, 
244 N.Y.S. 90, 137 Misc. 668. 
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Pa.—Karcher v. Downes, 81 Pa.Di8t. 

&Co. 886. 

Conditions not satisflad 

(1) Separate creditors could not 

unite their separate causes of action 
in single suit against local labor 
unlon*s president, notwithstanding 
local union's suspension and joinder 
as defendants of banks Indebted to 
local.—^Kelso v. Cavanagh, 244 N.Y.S. 
90, 187 Misc. 663. . . 

(2) Persons employed by defend¬ 
ant corporation under separate but 
similar contracts in different capaci¬ 
ties on the same day and subsequent¬ 
ly discharged on the same day were 
not authorized by the provision to 
join as plaintiffs in one complaint al¬ 
leging separate causes of action on 
such contract, since the same evi¬ 
dence would not establish the liabil-. 
ity of defendant to all plaintiffs, the 
causes of action did not have legal 
affinity or logical relationship, and 
such causes did not arise out of the 
same transaction or series of trans¬ 
actions.—^Harris v. Vingeorge Fash¬ 
ions, 88 N.Y.B.Bd 207, 194 Misc. 876. 

(3) In such case mere facts of em¬ 
ployment of plaintiff on the same 
day under similar contracts and of 
their discharge on the same day did 
not authorize joinder.—Harris v. Vin¬ 
george Fashions, supra. 

(4) The provision does not author¬ 
ize joinder if the right to relief of 
the persons involved does not arise 
out of the same transaction or a 
series of transactions.—Williams v. 
Maslan, 74 P.2d 217, 192 Waah. 616. 

(6) The mere fact that the right 
to relief of several persons arose out 
of similar transactions does not au¬ 
thorize joinder where such transac¬ 
tions were wholly independent of one 
another.—Williams v, Maslan, supra. 
Conditioiui held satisfied 
N:Y.—Akely v. Kinnicutt, 144 N.B. 

682, 238 N.Y. 466—Chiba v. Kurutz, 

31 N.Y.S.2d 171, 263 App.Dlv. 33. 

2, N.Y.—^Harris v. Vingeorge Fash¬ 
ions, 88 N.Y.S.2d 208, 194 Misc. 876 

—Kelso V. Cavanagh, 244 N.Y.S. 90, 

137 Misc. 653. 
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tion of law and fact are satisfied, joinder may be 
permissible in cases in which the causes of action 
are completely severable,® and, under some provi¬ 
sions of this type, a plaintiff need not be interested 
in obtaining all the relief demanded in order to au¬ 
thorize a joinder.'* Provisions of this type do not 
authorize a joinder of plaintiffs where their rights 
are mutually destructive.^ 

Statutes and rules of this character have been 
regarded as applicable to actions for tort® as well 
as to actions on contracts.^ 


§ 22. Persons Who Must Join in General 

As a general rule all persons who are Interested In 
the subject matter or in the event of the suit should 
be made parties. 

As a general rule all persons interested in the 
subject matter® or in the event® of the suit, or, as 
sometimes stated, persons with a legal or beneficial 
interest in the suit who have a legal or beneficial 
interest in the result of the suit or who will be af^ 
fected by the decree,^® should be made parties 
plaintiff so that a complete decree may be made: 


3. Cal.—Westphal v. WestphaJ, 143 
P.2d 406, 61 Cal.App.2d 644. 

4. Ark.—^Hall v. Robins, 207 S.W.2d 
746, 212 Ark. 803. 

6. N.T.—Olsen v. Bankers* Trust 
Co., 199 N.Y.S. 700, 206 App.Dlv. 
669. 

6. Cal.— Corpus Juris dted in 
Peters v. Bigrelow, 30 P.2d 460, 462, 
187 Cal.App. 136—Colla v. Carmi¬ 
chael U-Drlve Autos, 294 P. 378, 
111 Cal.App. 784. 

ni.— Baker v. S. A. Healy Co., 24 N". 

R2d 228, 302 Ill.App. 634. 

Mo.—^Thorn v. Cross, App., 201 S.W. 
2d 492. 

K.J.—Waterbury v. Public Service 
Electric & Gas Co., 171 A. 779, 12 
N.J.Mlsc. 362. 

N.T.—^Akely v. Klnnlcutt, 144 N.B. 
682, 238 N.T. 466—Smith v. Spen¬ 
cer, 46 N.Y.S.2d 242, 182 Misc. 767 
—Boldin V. Smith, 291 N.Y.S. 832, 
161 Mlsc. 696. 

Pa.—^Vedder v. Pennsylvania R. Co., 
40 Pa.Dlst. & Co. 638, 64 York Leg. 
Rec. 201—Gannon v. Savar, 83 P€u 
Elst.&Co. 499—^Mishkin v. Druck- 
er Bros.. 31 Pa.Dist. &Co. 694— 
Corpus Juris cited in Karcher v. 
Downes, 31 Pa.Diat.&Co. 386, 388. 
47 C.J. p 60 note 66. 

The purposes of the provlsloii, as 
far as they concern actions for tort, 
are to avoid a multiplicity of suits 
for the same wrongful act, to pre¬ 
vent apparently inconsistent ver¬ 
dicts on the same issue, to save the 
unnecessary expenditure of the pub¬ 
lic moneys for repeated trials of the 
same question, and to protect defend¬ 
ant from a multiplication of costs 
in repeated defenses of the same is¬ 
sue.—^Karcher v. Downes, 31 Pa-Dlst. 
& Co. 88.6. 

Construe bloB. of provision 
. The word “transaction,** as used 
in the provision, includes a tortious 
or delictual occurrence, not being 
limited in meaning to a commercial 
negotiation or contract. 

Cal.—Colla V. Carmichael U-Drlve 
Autos, 294 P. 878, 111 Cal.App. 784. 
Pa.—Yedder v. Pennsylvania B. Co„ 
40 P^Dist. & Co. 638, 64 York Leg. 
Rec. 201—Mishkin v. Drucker 

Bros-V 31 Pa.Dlst&Co. 694. 


Joinder held proper 
U.S.-rHammer v. British Type In¬ 
vestors, D.C.N.Y., 16 P.Supp. 497. 
Ill.—Weigend v. Hulsh, 42 N.B.2d 
146, 316 IlLApp. 116. 

N.J.—^Doran v. Asbury Park, 104 A. 

130, 91 N.J.Law 661. 

N.Y.—Akely v. Kinnicutt, 144 N.E. 
682, 238 N.Y. 466. 

7. Pa.—^Vedder v. Pennsylvania R. 
Co., 40 Pa.Dist. <& Co. 638, 64 York 
Leg.ReG. 201—Corpus Juris cited in 
Karcher v. Downes, 31 Pa.Dist. & 
Co. 386, 388. 

8. Md.—^Bachrach v. Washington 
United Co-op., 29 A.2d 822, 181 Md. 
815. 

In equity suit generally see Equity 
§ 133. 

Persons who Should he made parties 

(1) Persons materially interested 
in subject matter of suit. 

N.D.—Jester v. Jester, 87 N.W.2d 
879. 

P€L—^Luke V. Western Nat. Bank of 
York, Com.Pl., 67 York Leg.Rec. 
163. 

S.C.—Graham v. Alliance Ins. Co., 6 
S.E.2d 764, 192 S.C. 870. 

(2) Persons materially interested 
in subject matter of suit, legally or 
beneficially. 

Pla.—^Baynard v. City of St. Peters¬ 
burg, 178 So. 160, 130 Pla. 471— 
Oakland Properties Corporation v. 
Hogan. 117 So. 846, 96 Pla. 40. 
Iowa.—Wright v. Standard Oil Co. 
(Indiana), 16 N.W.2d 276, 234 Iowa 
1241. 

Minn.—Peterson v. Johnson Nut Co., 
283 N.W. 661, 204 Minn. 300. 

Mo.—Rigs V. Molse, 128 S.W.2d 632, 
844 Mo. 177—State ex rel. North 
St Louis Trust Co. v. Wolfe, 122 
S.W.2d 909, 343 Mo. 680. 

(8) Persons materially interested 
in subject matter of suit legally or 
equitably.—Stephenson v. New Or¬ 
leans & N. E. R. Co., 177 So. 609, 
180 Miss. 147. 

(4) Persons having or claiming 
equitable or legal rights in subject 
matter of suit.—^Pioneer Mut Casu¬ 
alty Co. of Ohio V. Pennsylvania 
Greyhound Lines, 37 N.E.2d 412, 68 
(jhib App. 139. 

Court will not x^oceed in some 
suits until it has before it all parties 
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necessary for the protection of each.. 
—Peterson v. Johnson Nut Co., 283; 
N.W. 661, 204 Minn. 800. 

Beal parties in interest 
Joinder only of real parties in In¬ 
terest and not of assignor or use 
plaintiff, is required in some suits.— 
Maser v. Korr, Pa«Com.Pl.. 21 Lehigh 
Co. 846. 

Defect of parties plaintiff held not 
shown 

N.C.—Corbett v. Hilton Lumber Co., 
28 S.B.2d 260, 223 N.C. 704. 

Pa.—Karambelas v. Stellotes, Com. 
PI., 88 Plttsb.Leg.J. 554. 

9. Ga.—^Parnell v. Wooten, 43 S.B. 
2d 673, 202 Ga. 443—Sallba v. Sail- 
ba, 42 S.E.2d 748, 202 Ga. 279— 
Martin v. Oakhurst Development 
Corporation, 29 S.B.2d 179. 197 Ga. 
288. 

N.D.—Jester v. Jester, 37 N.W.2d 
879. 

Pa.—^Luke v. Western Nat Bank of 
York, Com.Pl., 67 York Leg.Rec. 
163. 

Persons who should be made parties 

(1) Persons who have an Interest 
in the decree sought—Waters v- 
Waters, 14.6 S.B. 460, 167 Ga. 889. 

(2) Persons whose rights are to be 
affected by the result of the litiga¬ 
tion.—^Rossi V. Colorado Pulp & Pa¬ 
per Co., 299 P. 19, 88 Colo. 461, fol¬ 
lowed in Myers v. Beck, 299 P. 60, 
88 Colo. 467, and Myers v. Colorado 
Pulp & Paper Co., 299 P. 60, 88 Colo. 
469. 

Essential or proper party 

(1) Absence of an essential party 
in some suits constitutes a fatal de¬ 
fect.—^Parnell v. Wooten, 43 S.B.2d 
673, 202 Ga. 443. 

(2) The rule is otherwise as to 
the absence as a party of one who 
would have been a proper party, 
where his preseince waa not essen¬ 
tial.—Parnell V. Wooten, . supra. 

(3) The determination as to wheth¬ 
er a person is an essential party de¬ 
pends on whether he would have 
been adversely, or prejudicially af¬ 
fected by the Judgment—Parnell v. 
Wooten, supra^ 

10. Colo.—Cox V. Olsen, 41 P.2d 295, 
96 Colo. 233. 
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and all rights may be adjusted, or such persons 
should be made parties defendant, as discussed in¬ 
fra § 4L It has been stated broadly, however, that 
the rule requiring joinder of parties is relaxed in 
some instances in order to afford a remedy,^^ and 
with respect to some suits the rule has been an¬ 
nounced that whether particular persons should be 
made parties is a question of convenience and dis¬ 
cretion rather than one of absolute right.^^ 

In Louisiana. While, in stating that a certain 
person should have been joined as a parly plaintiff, 
the view, has been taken that every person who may 
be affected by a decree must be made a party, the 
view has been expressed that it is not essential in 
all cases, at least, that all joint obligees interested 
in the enforcement of a joint obligation be joined 
as plaintiffs in an action to enforce it, but any one 
of them may sue and recover thereon to the extent 
of his interest;:!^ Where a contract contains dis¬ 
tinct obligations in favor of several persons, each 
obligee has his own separate and distinct remedy 
on the obligation to him individually.^^ jn an ac¬ 
tion on a contract it is not essential to join as a 
party plaintiff a person who, after the making of 


the contract, becomes interested in it without the 
privity of defendant.^® It has been stated broadly 
that each of several persons who have a joint in¬ 
terest in a suit for damages for which there is only 
one cause of action has a separate and independent 
right of action.l7 

In Texas. The rule has been announced that the 
test of whether there is a sufficient joinder of all 
necessary parties plaintiff is whether the judgment, 
if it is favorable to defendant, will protect defend¬ 
ant against a subsequent suit involving the same 
subject matter,18 and that all persons at interest 
must be parties to suits affecting their rights.l^ As 
a general rule persons who have a joint interest 
should join as plaintiffs.^O So it has been laid down 
broadly that, where the interest in a suit is joint, 
all persons interested Who may in any way be af- 
.fected by the decree or judgment which is sought 
should be made parties plaintiff^i or defendant, as 
discussed infra § 49, and in some suits all persons 
who are materially interested in the event of the 
suit or in the subject matter, or who have interests 
which are directly or indirectly involved, should be 


HI.—GeorffeofC v. <Spencer, 79 N.E.2d 
696, 400 Ill. 300—St. Clair County 
Houslngr Authority v. Southwestern 
Bell Telephone Co., 66 N.B.2d 367, 
387 m. 180—OfiTlesby v. Sprlngfteld 
Marine Bank, 62 N.E.2d 1000, 385 
HI. 414—Giese y. Terry, 46 K.B.2d 
90, 382 Ill. 34—Xiondon & Lanca¬ 
shire, Indemnity Co. of America v. 
Tindall, 86 N.B.2d 334, 377 HI. 308 
—P€UTish y. Pennsylvania R. Co., 
74 N.E.2d 237. 332 Hl.App. 160. 
"Indispensable parts^* defined grener- 
aXly see supra § 1. 

<*Necessary party^* defined generally 
see supra. § 1. 

Mature of interest 

The Interest must be a present sub¬ 
stantial Interest as distinguished 
from a mere expectancy or future 
contingent Interest.—Oglesby v. 
Springfield Marine Bank, 62 N.E.2d 
1000, 386 ni. 414. 

11. Ill. —South East Nat. Bank of 
Chicago V. Board of Education of 
City of Chicago, 18 N.B.2d 603, 291 
I11.APP. 621—South East Nat. Bank 
of Chicago y. Board of Education 
of City of Chicago, 18 N.E.2d 602, 
298 I11A.PP. 621—South Bast Nat. 
Bank of Chicago y. Board of Edu¬ 
cation of City of Chicago, 18 N.B. 
2d 601. 298 I11JV.PP. 621—South 
Bast. Nat. Bank of Chicago y. 
Board of Education of City of Chi¬ 
cago, 18 N.E.2d 699, 298 HLApp. 
621—South East Nat. Bank of Chi¬ 
cago V. Board of Education of City 
of Chicago. 18 N.E.2d 684. 298 HI. 
App. 92. 


12. Minn.—^Flowers y. Germann, 1 
N.W.2d 424, 211 Minn. 412—Peter¬ 
son V. Johnson Nut Co., 283 N.W. 
661, 204 Minn. 300. 

13. La—Ott y. Grace, App., 13 So. 
2d 138. 

47 C.J. p 64 note 84 [h]. 

14. La—^Hlncks y. Converse, 38 La 
Ann. 871. 

47 C.J. p 64 note 25. 

16. La—^Duplissey v. Thistlethwalte 
Lumber Co., 139 So. 489, 19 LaApp. 
61. 

47 C.J. p 65 note 43 [bL 
16. La—^Torlan y. Weeks, 16 So. 405, 
46 LaAna 1602. 

44 C.J. p 65 note 36 [all. 

17- La—^Pierce v. Robertsoa 182 So. 

644, 190 La 377. 

Codwner of property damaged 
In a suit for damages to property, 
allegedly arising out of the negli¬ 
gence of defendant in repairing the 
property under an agreement with 
one of the owners, such owner is 
not an Indispensable or necessary 
party.—Pierce v. Robertson. 182 So. 
644. 190 La 377, 

18. Tex.—Wade v. Wada 167 S.W.2d 
1008, 140 Tex. 339. 

19. Tex,—^Pickens v. Ryan Consol. 
Petroleum Corp,, Civ.App., 219 S.W. 
2d 160, refused no reversible error. 

20. Tex.—Stachely v. Pierce, 28 Tex. 
328—Georgia Casualty . Co. v. 
Campbell. CivAcpp., 266 S.W. 864— 
Dempsey Oil Co., Ltdv v. Torrans, 
ClvJipp., 244 S.W. 866. 

47 C.J. p 68 note 14 CeJ. 
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Bnle of dyil prooedure 

(1) Under the rule of civil proce¬ 
dure providing that persons having 
a joint interest shall be made partiea 
the joint interest contemplated is 
such an Interest as to reauire that 
the owner thereof shall be a party 
in order to enable the court to grant 
complete .relief as between the par¬ 
ties before it,—^Brown v. Meyers, Tex. 
Civ.App., 168 S.Wr2d 886, error re¬ 
fused. 

(2) The view has been taken that 
the rule should be given a broad, 
rather than a technical, constmction, 
and, as so construe^ applies to 
necessary parties As distinguished 
from Indispensable parties, and not 
alone to indispensable parties.—Hicks 
V. Southwestern Settlement St Devel¬ 
opment Corp., Tex.CiyApp., 188 S.W. 
2d 915. 

21. Tex.—Smith y. Peeler, ComApp., 

29 S.W.2d 975. 

Common point of litigation dedsiye 

Joinder may be necessary if the 
common point of lltl^tion is decl- 
sive of the entire matter, even 
though the interests of proposed 
plaintiffs or the liabilities of defend¬ 
ants are unconnected except by the- 
common question but arise out of the 
isame tran^tion, where all proposed 
plaintiffs and defendants are' .inter¬ 
ested ‘ in the same claim of right 
and the relief sought is of the same 
general character.;—^Edinburg Hr. Co." 
V. Ledbetter, T^ClvApp., 247 B.W. 
836, modified on other grounds* Cdnou 
App., 286 S.W. 186. 
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made parties .22 The real parties in interest may 
sue alone, tinder ^me circumstances at least, -mth- 
out joining as plaintiffs others who were associated 
in the basic traiisaction.28 
As a general n^e all holders of a joint con¬ 
tractual right should be made parties for its en¬ 
forcement, or to recover for a breach.^^ A person 
who contracts with another in his o-rtfn name may 
sue such other without joining as coplaintiff a per¬ 
son who is not a party to the contract, notwith¬ 
standing such person may have an interest in a 
matter connected with the transaction.^^ Persons 
who subsequently acquire an interest in the subject 
matter of the contract without the privity of de¬ 
fendant need not be joined in an action thereon,^® 
and one who acquired an interest in a contract sub¬ 
sequent to its execution, and has assigned it to the 
original contractor, need not be joined in an action 
by the contractor.^^ One who has a several inter¬ 
est under a contract may sue alone thereon, not¬ 
withstanding there are other persons' who have an 
interest under the contract.28 Where there has 
been a severance of the joint interest of the obli¬ 
gees under a contract pursuant to an agreement be¬ 
tween all parties to the contract, one obligee may 
sue alone to enforce his rights.29 
In an action to recover the entire amount on a 
cause of action arising in tort, all the joint owners 
of the cause of action should be made parties plain- 
tiff.80 Where, however, there is no joint interest 
in the cause of action, a person injured by a tort 


§ 2S 

may sue without joining as plaintiffs others injured 
by the same tort^^‘ One whose interest attaches 
only to a share of the amoimt which may be recov¬ 
ered in an action for a tort need not, under all. cir¬ 
cumstances at least, be made a coplaintiff.^'^ 

§ 23. -At Common Law 

At common law as a general rule, where the defend¬ 
ant Is answerable to two or more Jointly, they all should 
join as plaintiffs In an action to enforce such flability. 

The general rule at common Haw is that, where de¬ 
fendant is legally answerable to two or more joint¬ 
ly, they should all join as plaintiffs in an action to 
enforce such liability and this is true whether 
the cause of action is based on a contract, as dis¬ 
cussed infra § 24, or on a tort, infra § 25. Persons 
who have separate interests in a* cause of action 
need not, as a general rule, join with the others hav¬ 
ing interests therein.^^ Thus, where Several per¬ 
sons are each entitled to a proportionate share in 
an ascertained fund, one of them ordinarily may 
sue alone to recover his share.35 

It is improper for one without an interest in the 
cause of action to join as a plaintiff, as considered 
supra § 17, and it is obviously unnecessary that he 
be joined.^® 

Severance. In the case of a joint legal interest, 
where there has been a severance of such joint in¬ 
terest by the act of the parties, each may thereafter 
sue separately so, vvrhere one who is legally an¬ 
swerable in a personal action to two or more per- 


82; Tea:;—^Looney v. Sun Oil Co., Civ. 
170 S.W.2d 297. error refused 
—Elimbrough v. State, Civ.App., 144 
S.W.2d 401—Dial y. Martin. Civ. 
App., 87 S.W,2d 166, reversed on 
other grounds Martin v. Dial, Com. 
App., 67 S,W.2d 76. 79 A.L.R. 671. 
In egulty suit generally see DcLUlty 
S 133. 

23. Tex.—^Morris v. Davis, Civ.App., 
81 S.W. 860. . 

47 C.J. p '64 note 82 [b], 

24. Tex.—General Exchange Ins. 
Corporation v. Appling, Civ.App., 
144 S.W.2d 699—^Dempsey Oil Co. 
Ltd. V. Torrans, Civ.App., 244 S. 
W. 856—^Dawson v. Knowles, Civ. 

. App.. 198 .S.W. 496. 

Beauirement fox beaefli of obligor 
The reaulrement In question is for 
the benefit of the obligor.—General 
E x change Ins. Corporation v. Ap¬ 
pling, Tex.Clv.App., 144 S.W.2d 699. 

25. Tex.—tinman v. Brown, CivA^pp., 
147 S.W. 662—Murchison v. West¬ 
ern Union Telegraph Co., App., 15 
S.W; 416. 

26. Tex.—^Barstow Irt:. Co. v. Cleg- 
hon, ClvApp., 98 S.W. 1028; 


87. Tex,—Maverick v. Maury, 16 S. 
W, 686. 79 Tex, 435. 

28. Tex.—Gaxley v. Wayne, 36 Tex. 
689—^Atlas Life Ins. Co. v. Stand- 
fier, Civ.App., 86 S.W.2d 862—Kertz 
V. Grimmlnger, Civ.App., 146 S.W. 
1008. 

47 C.J. p 65 note 44 [hj. 

29. Tex.—^Peck & ‘Hills Purniture 
Co. of Texas v. Long, Clv.App., 68 
S.W.2d 288. 

30. Tex,—^Poster v. Gulf, etc., R. 
Co., 46 S.W. 376, 91 Tex. 681— 
Hughes-Buie Co. v. Mendoza, Civ. 
App., 156 S.W. 828. 

Damage to property 
Tex.—^Texas, etc., R. Co. v. Gill, 2 
Tex,A.Civ.Cas. § 176—Houston, etc., 
R. Co. V. Hollingsworth, 2 Tex.A. 
CIv.Cas. S 173. 

si. Tex.—^Read v. Chambers, Civ. 
App., 46 S.W. 742.. 

32- Tex.—^E1 Paso Electric B. Co. v. 
Telles, Civ.App., 99 S.W. 444. 

33. Cai.—^Bank of California Hat 
Ass*n V. Superior Court in and for 

941 


City and County of San Prancisco, 
106 P.2d 879, 16 Cal.2d 616. 

47 C.J, p 60 note 70. 

Joinder of personal representative of 
deceased owner of joint right of 
action see Executors and Adminis¬ 
trators § 746 a. 

Claim with respect to joint funds 

(1) In the case of a claim of sev¬ 
eral persons with respect to their 
joint funds, all should join.—Pearson 
V. Parker, 8 N.H, 366—47 C,J. p 60 
note 70 [a] (1). 

(2) If money was paid by several 
persons Jointly or out of joint funds, 
all must join in an action to re¬ 
cover.—^Bdgar V. Bacon, 122 So. 107, 
97 'Pla. 679, followed in Wright v. 
Tatarlan, 131 So. 133, 100 Fla. 1366. 

34. Mass.—Nelson v. Milford, 7 
Pick. 18. 

47 C.J. p 60 note 73. 

35. Ala.—Corpus Jorls dted in 
Gore V. Gore, 34 So.2d 580, 682, 260 
Ala. 417. 

47 C.J. p 60 note 74. 

36. Mass.—:Burlingame v. Hobbs, 12 
Gray 367. 

37- Tenp.—^Parker v. Elder, 11 
Humphr. 646. 
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sons jointly settles and adju^ the controversy with 
either of them so that he has no longer an interest 
in the dispute, this has been regarded as a severance 
of the cause of action as to any or all of the par- 
ties.3^ 

§ 24. Actions on Contract 

Subject to certain qualifications and limitations, at 
common law all persons with whom a contract Is Jointly 
made must Join as plaintiffs in an action for a breach 
thereof. 

Subject to certain qualifications and limitations, 
at common law all those with whom a contract is 
jointly made^9 or to whom the obligation runs 
jointly^must imite in an action for a breach there¬ 
of imless good reason is shown for nonjoinder.^^ 
Where a contract is made for the mutual benefit of 
all the parties thereto, ordinarily all of them must 
be made parties in an action based thereon brought 
by some of the parties against others.**^ 

Contract several in fonn hut joint in interest 
Where the interest of several in a contract is joint, 
they must, if living, join in an action thereon, even 
though the terms be several, or joint and several.^^' 

Several interests^ One of several persons en¬ 
tering into a contract with another can sue alone 
thereon where the contract is several.^^ Even 
though a contract is in form joint in its obligation, 
if the real rights of the obligees among themselves 
be several and not joint, actions may be maintained 


severally by the obligees as their rights appear 
when the express terms and purpose of the contract 
are not in substance thereby violated.^5 Where a 
contract is made with one for the benefit of several 
to pay them certain money in equal portions, one of 
the persons for whose benefit the contract is made 
may maintain a separate action for his part.^^ 

Persons not parties. One who contracts in his 
own name may sue without joining as coplaintiffs 
those who may, as against him, have an interest in 
the contract, although not parties to it,^^ or with¬ 
out joining one who holds title to the property in¬ 
volved but who is not a party to, and is not inter¬ 
ested in the performance of, the contractus Per¬ 
sons who subsequently acquire an interest in the 
contract without the privity of defendant need not 
be joined in an action thereon.^® 

Severance of joint interest. By the concurring 
act of all the parties to a contract, the interest of 
joint promisees may be severed so as to permit one 
to sue alone and a fortiori an agreement be¬ 
tween two joint creditors to sever their demand, ac¬ 
quiesced in by the debtor, enables the one to sue 
alone,5i but no agreement of the promisees alone 
to sever their interest will enable them to sue sep¬ 
arately.®® 

A proportionate settlement by the promisor with 
one of several joint promisees is, according to some 
decisions, a severance as to the other promisees, so 
as to enable one of them to sue alone,®® but by oth- 


88. Me.—HoUand v. Weld, 4 Me. 256. 
Mass.—^BaJcer v. Jewell, 6 Mass. 460, 

4 Am.D. 162. 

Severance of Interest of joint prom¬ 
isees see infra $ 24. 

89. .Ala.—Beatty v. McMillan, 147 
So, 180, 226 Ala. 405. 

Cal,—^Bank of California, Nat. Ass’n 
V. Superior Court In and for City 
and County of San Francisco, 106 
P.2d 879, 16 Cal.2d 616. 

Fla:—^Lanj^ord v. King Lumber & 
Manufacturlnjr Co., 181 So. 395, 132 
Fla. 143. 

Ga.—^Bernstein v, Fa^elson, 148 S.B. 

237, 38 Ga.App. 294. 

Me.—^Paulsen v. Paulsen, 66 A.2d 420. 
Mass.—Koslor v. Continental Ins. Co., 
13 N.B.2d 423, 299 Mass. 601— 
Thomas v. Benson, 163 N.E. 181, 
264 Mass. 555. 

iPa.—Stitt V. Felton, 7 A.2d 871, 136 
Pa.Super. 838. 

Yt.—^Hall V. Dorsey, 143 A. 891, 101 
Yt 233. . 

W.Va.—^Pollock V. House, 100 S.B. 

276, 84 W.Va. 421. 

47 C.J. p 60 note 79. 

Benefit aocruinsr to one oblififee 
Generally, all obligrees to Joint con¬ 
tract in writing must be joined as 


plaintiffs in action thereon, even 
though damages for breach, or some 
elements thereof, accrue to only one 
of such obligees.—^Becker Hoofing Co. 
V. Pike. 160 So. 692, 230 Ala. 289. 

40, W.Ya.—Hatfield v. Cabell Coun¬ 
ty Ct, 84 S.E. 335, 75 W.Va. 595— 
Sandusky v. West Pork Oil, etc., 
Co., 69 S.B. 1082, 63 W.Ya. 260— 
Phoenix Assur. Co. v. Fristoe, 44 
S.E. 253, 58 W.Ya. 361. 

4L Ga.—^Bernstein v. Fagelson, 148 
S.E. 237, 38 Ga.App. 294. 

42, N.H.—^Moore v. Chesley, 17 N.H. 

I 151. 

Pa.—^Meason v. Kaine, 67 Pa. 126. 

43. Ky.—^PewTVille v. Letcher, 1 T. 
B.Mon. 11. 

47 C.J. p 61 note 83. 

44, Ala.—^Burton v. Henry,. 7 So. 925, 
90 Ala. 281. 

47 C.J. p 61 note 84, 

45. Ala.—Gore v. Gk>re, 84 So.2d 680, 
250 Ala. 417. 

47 C.J. p 61 note 85. 

Agreement for payment of money 
Even though an agreement is made 
with several persons jointly for pay¬ 
ment of money, not commercial pa.- 
per, if the interest of each is several 
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and distinct, eadh can maintain a 
separate action for its breach with¬ 
out joining the others.—Gore Vi Gore, 
supra. 

46. Md.—Owings v. Owings, 1 Harr. 
& G. 484. 

47. Pa.—^Van Billiard v. Croft & Al¬ 
len Co., 163 A. 666, 302 Pa. 849. 

47 C.J. p 61 note 88. 

48. Ga.—Bernstein v. Fagelson, 143 
S.B. 237, 38 Ga.App. 294. 

49. W.Ya.—Sims y. Carpenter, 69 S. 
E. 794, 68 W.Va. 223. 

47 C.J. p 61 note 891 

50. W.Ya.—^Martin v. Heinlger, 82 S. 
B. 221, 74 W.Va. 439. 

47 C.J. p 61 note 90. 

61, Vt.—Cummings v. Blaisdell, 48 
Yt. .382^Ambler v. Bradley, 6 Vt. 

• 119. - . 

52. Mass.—Peters v. D^vis, 7 Mass. 
267—Austin v. Walsh,' 2- Mass. 401. 

53. Ga.—^Bernstein v. Fagelson, 143 
S.B. 237, 38. Ga.App, 294. 

Mass.—^Koslor v. Continental ins. Co., 

' 13 N.E.2d 423, 299 Mass. 601.. - 
W.Va.—^Martin v. Heiniger, 82 S.E. 

221, 74 W.Va 43,9. 

47 C.J. p 61 liote 93. 
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er authorities it is held or recognized that there can 
be no severance without the consent of all of the 
parties to the contract.54 . It has been held that, 
where some of those who have jointly contracted 
surrender their rights with the consent of the other 
party to the contract, there is a severance of in¬ 
terest as to them, so that the joint contractors who 
still retain their interest may sue on the contract 
without joining the others.^® A partial payment 
by one of two joint contractors is not a severance 
and does not authorize him to sue alone on the con- 
tract.5® 

Death of joint, obligee. In the event of the death 
of one of several joint obligees it is imperative that 
the survivors all join in an action on the contract®*^ 

§ 25. -Actions for Tort 

At common law, where the legal Interest of several 
persons In a cause of action based on a tort Is Joint, all 
such persons who are living must Join In an action to 
recover. 

- Where the legal interest in a cause of action aris¬ 
ing in tort is joint, residing in several persons, all 
who are living must join in the action founded on 
it.68 Where there is no joint title, or interest, plain¬ 
tiff need not join with him other persons who may 
be injured by the same tort.®^ One joint owner can 
sue to recover his proportion of the value of a chat¬ 


tel for whose loss defendant is liable, where the 
other owner has prosecuted to judgment a suit for 
the value of his interest®® 

§ 26. Persons Who Must Join under the 
Codes 

Under various codes and practice acts, persons who 
are united in interest with respect to the enforcement 
of rights or cialms generally should be Joined as plain¬ 
tiffs. 

Generally under codes and practice acts, persons 
who are united in interest must join as plaintiffs®^ 
or defendants, as discussed infra § 45, and usually 
the codes and practice acts expressly so provide.®^ 
The test of the unity of interest intended by the 
statute under consideration is that joint connection 
with, or relation to, the subject matter which, by 
the established practice of the common-law courts, 
will preclude a separate action,®® or whether some 
person other than plaintiff has sudi an interest in 
the claim sued on that a recovery by plaintiff would 
not preclude its enforcement by such other person.®^ 
Persons who have separate interests in a cause of 
action need not, as a general rule, join with the 
others having interests therein.®® Thus, where sev¬ 
eral persons are each entitled to a proportionate 
share in an ascertained fund, ordinarily one of 
them may sue alone to recover his share;®® and 
one who is equally interested with others in the re- 


54. Cal,—^McGilvery v, Moorhead, 8 
Cal. 267. 

Vt.—Augus v. Robinson, 8 A. 497, 69 
Vt. 686, 69 Ain.R. 768. 

55. XJ.S.—Theberath v. Celluloid 
'Mis. Co., C.C.N.J., 8 F. 148. 

56. m.—Archer v. Bogue, 4 Ill. 626. 

67. XJ.S.—^Thomas v. Green County, 
aCA-Ky., 169 F. 839, 89 C.C.A. 406, 
affirmed 29 S.Ct. 168, 211 U.S. 698, 
63 Li.Bd. 343—^Robinson v. Hlntra- 

. ger, C.C.Iowa, 36 F. 762. . 

Joinder of personal representative of 
deceased obligee see Executors and 
Administrators S 745 a.. 

58. Ala.—Corpus Juris oited In 
Holder v. Elmwood Corporation, 
166 So. 235, 238, 231 Ala. 411. 

Mich.—Worth v. Wagner, 238 N.W. 
176, 256 Mich. 483. 

47 C.J. p 62 note 1. 

59. Pa—Christian v. Mills, 16 Whly. 
N;C. 898. 

47 C.J. p 62 note 2. 

eOi Ky.—Brizendihe v. Frankfort 
Bridge Co., 2 B.Mon. 32, 36 Am.D. 
687. 

61. Kan.—^McGinnis v. General 
change Ins. Corporation,' 46 P.2d 

~ 876, 142 Kan. 338—^Prlce v. Car- 

mean, 18 P.2d 197, 136 744. 

Mo.—^Peters v. McDonou£(^ 87 S.W. 


2d 630, 827 Mo. 487—Nelson v. 
Massman Const. Co., App., 120 S.W. 
2d 77, certiorari quashed State ex 
rel. Massman Const. Co. v. Shain, 
130 S.W.2d 491, 344 Mo. 1003. 
N.T.^Brenner v. Title Guarantee & 
Trust Co., 11 N.B.2d 890, 276 N.Y. 
230, 114 A.L.R. 1010. 

47 C.J. p 62 note 6. 

Class representation of numerous 
parties see supra §§ 18-16. 

Refusal to Join: 

Effect generally see infra § 29. 
Making defendant person refusing 
. to Join see infra § 60. 

aOefeot of parties plaintiff held not 
shown 

Neb.—Archer v. Musick, 25 N.W.2d 
908, 147 Neb. 1018, 168 A.L.R. 1164. 

Beal parties in interest 

Defendant has the right to have a 
cause of action prosecuted against 
him by all the real parties in inter¬ 
est.—^Haught V. Continental OU Co., 
136 P.2d 691, 192 Okl. 346—American 
Surety Co. of New York v. Marsh, 
293 P. 1041, 146 Okl. 261. 

6S. N.Y.—^Brenner v. Title Guaran¬ 
tee & Trust Co., 11 N.E.2d 890, 276 
. N.Y. 230, 114 A.D.R. 1010. 

Okl.—^Haught' V. Continental Oil Co., 
136 P.2d 691, 192 Okl. 346—Walters 
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V. Tulsa Rig, Reel & Mfg. Co., 241 
P. 1096, 113 Okl. 293. 

47 C.J. p 62 note 6. 

Statute held mandatory 
Ohio.—Verdier v. Marshallville Equi¬ 
ty Co., 46 N.B.2d 636, 70 Ohio App. 
434. 

Equity mles adopted 

In adopting various equity rules as 
a part of the codes, the legislature 
was not attempting to restrict pow¬ 
ers of courts in this respect but in¬ 
tended to liberalize practice and to 
adopt in law cases, at least in large 
part, the liberal equity rules.—Nun- 
nelly V. First Federal Building & 
Loan Ass*n of Ogden, 164 P.2d 620, 
107 Utah 847, rehearing denied 159 
P.2d 141, 107 Utah 379. 

63. N.Y.—Jones v. Felch, 16 N.Y. 
Super. 63. 

47 C.J. P 63 note 9. 

64. Colo.—^Bingel v. Brown, 61 P. 
436, 15 Colo.App. 241. 

N.Y.—Moppar v. Wiltchlk, 107 N.Y.S. 
694, 56 Misc. 676. 

65. Kan.—Ellsworth v. Rosslter, 26 
P. 674, 46 Kan. 287. 

N.Y.—^Johnstone v. O'Connor, 21 N.Y. 
S. 487, 66 Hun 632. 

66. Mo.—State v. Bradley, 91 S.W. 
483, 193 Mo. 83. 

N.Y.—Van Wart v. Price, 14 Abb.Pr. 
4 note. 
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covery of certain property may sue alone for the 
recovery of his share where his only interest is in 
the share he seeks to recover and no other person 
has any interest therein.®'^ A person need not be 
joined as a plaintiff if he has no interest in the 
cause of action sued on®® or if his interest attaches 
only on a recovery.®® 

It has been said that under the general code pro¬ 
cedure it is not the uniform, unvarying practice 
to join as a party plaintiff every person who has 
an interest in the subject matter or in the grant of 
the relief sought,7® and that it is not always essen¬ 
tial to jurisdiction that every party in interest 
should be joined on the record at the outset,*^^ 

A statutory provision permitting the joinder as 
plaintiffs of all persons interested in the subject of 
the action and the relief demanded does not require 
the joinder as plaintiffs of all persons interested.^® 

In a number of jurisdictions, by virtue of express 
statutory provisions, a trustee of an express trust 
may sue without joining with him the beneficiary, 
as discussed supra § IL 

g 27. -Actions on Contract 

As a general rule, under the codes and practice acts 
all persons who have a Joint legal interest In a contract 
must Join In an action on such contract. 

In accordance with the general, rule discussed su¬ 
pra § 26, under the codes and practice acts all per¬ 
sons having a joint legal interest in a contract must 
join in an action thereon hence, where a contract 


is made with several jointly, they must all sue for 
a breach of it unless the case exhibits some good 
reason why they should not^® So, where an obli¬ 
gation exists in favor of several persons, ordina¬ 
rily they must all join in anr action thereon.^® 
Where a contract is made for the mutual benefit of 
all the parties thereto, ordinarily all of them must 
be made parties in an action based thereon brought 
by some of the parties against others.*^® So, where 
several parties to the contract will have a common 
interest in damages for its breach and the respec¬ 
tive interests in severalty are not fixed by the con¬ 
tract, but must be determined by consideration of 
their respective interests as established by proof, 
they must join as plaintiffs.^*^ A person who is not 
united in interest with others need not be joined as 
plaintiff, even though such person is a party to the 
contract^® 

Questions as to joinder of personal representative 
of deceased joint obligee are discussed in Executors 
and Administrators § 745 a. 

Severance of joint interest. Under some cir¬ 
cumstances the interest of joint obligees may be 
severed so as to permit one of them to sue alone.^® 

Action by real, party in interest, A party to a 
contract, who has a legal interest therein, may sue 
on the contract without joining with him as plain¬ 
tiffs others who contracted jointly with him with 
defendant where the others have no- interest in the 
suit.®® Where the statute requires a suit to be 
brou^t by the real parties in interest, one who is 


67. N.T.—Johnstone v, O’Connor, 21 
N.T.S. 487, 66 Hun 632. 

Ohio.—^Hartin v. Q-unnison, 27 Ohio 
Clr.Ct 118. 

47 C.J. P 63 note 18. 

68. N.T.—Eckert v. Xiennent, 21 N.T. 
S. 258, 2 Misc. 198. 

47 C.J. p 63 note 14. 

69. Iowa.—^McDonald v. Chlcasro, 
etc., R. Co., 26 Iowa 124, 95 Azn.D. 
114. 

47 O.J. p 68 note 16. 

70. Utah.—^McCarthy v. Public Serv¬ 
ice Commission of Utah, 77 P.2d 
331, 94 Utah 804. 

71. Utah.—^McCarthy v. Public Serv¬ 
ice Commission of Utah, supra. 

72. Kan.—^Btssey v. Marion, 178 P. 
611, 104 Kan. 311.- 

47 ax p 63 note 17. 

73. Ark.—liSke v. Wilson, 86 S.W. 
2d.697> 183 Ark. 180, opinion sup¬ 
plemented 88 S.W.2d 25, 183 Ark. 
180. 

Kan.—McGinnis v. General Exchange 
Ins. Corporation, 46 P.Sd 876, 142 
Kan. 838. 


Mo.—Welch-Sandler Cement Co, v. 

Mullins, App., 81 S.W.2d 86. 

47 C. J. p 68 note 20. . 

Where a oontraet was assigned to 
several persons, one assignee could 
not sue thereon, without Joining the 
other assignees, without the consent 
of defendant.—Hoppock v. Gaines, 
MoJ^pp,, 284 B.'W, 191, 

Statutory oonstmotion as Joint and 
several 

(1) The view has been taken that 
a statute providing that all contracts 
which, by common law, are Joint 
only, shall be construed to be joint 
and several does not change the com¬ 
mon-law rule requiring both or all of 
obligees to Join in a suit wherein 
there is a Joint obligation to them 
Tinder the contract.—Elmer v. Cope¬ 
land App., 141 S.W.2d 160, certiorari 
quaished State ex fel. Elmer v. 
Hughes, 146 S.W.2d 889, 847 Mo. 237. 

(2) Such statute does not author¬ 
ize one of the parties who are Joint¬ 
ly interested to sue separately for a 
breach.—Townsend v. Boof, 287 S.W. 

I 189, 210 Mp,Appw.293. 

Q A\ 


74. Mo.—Priest v. Oehler, 41 S.W.2d 
783, 328 Mo. 690. 

N.T.—Witenberg v, Banca Commer- 
olaJe Itallana, 78 N.T.S.2d 693, 278 
App.Div. 888—Porter v. Thoens, 
180 N.T.S. 788. 

47 C.X p 63 note 21. 

76. S.C.—Williams v. South Caro¬ 
lina Working Benev. State Grand 
Ubdge, 95 6.E: 617, 109 S.a 238. 

47 C.X p 64 note 22. 

76. Mo.—^Loewenberg v. Ue Voigne, 
128 S.W. 99, 145 MoApp. 710. 

77- Ind.—Spencer v. McGuffin, 180 
■N.E. 407, 190 .Ind. 808, 14 A.Ii.B. 
886 . 

47 C.J. p 64 note 24. 

78. Cal.—Juri v. Koster, 257 P. 901, 
84 Cal. 298. 

79. Cal.—^Pettit V. Porsyth, 113 P. 

. 892, 16 Cal.App' 149. , . 

At common law see supra § 2 A 

^ Kan.—C^Tis Juris quoted In 
McGinns y..Genez^ Exchange Ins. 
Corporatio|i, 46 P.2d 876, > 87^ 1^® 

TTan , 98;^ , •; 

47 P 
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the only party interested may sue on a contract 
really made for the benefit of himself and others.*^ 

Persons interested in contract hut not parties 
thereto. A person contracting in his own name 
with another may sue the other party to the con¬ 
tract without joining with him as coplaintiffs per¬ 
sons who may have an interest in the contract as 
against plaintiff,^2 or, according to some authori¬ 
ties, even without joining a third person for whose 
benefit the contract was rnade.^^ 

. The necessity for joining one who has acquired 
rights under a contract after the making of the 
contract 'has apparently been recognized.2^ Where 
a third person has acquired an interest in the con¬ 
tract from plaintiff with the consent of the other 
party, such person must be joined.26 

Persons not parties or interested. In a suit based 
on a contract plaintiff need not join with him a 
person who is not a party or privy to the contract 
and does not have any interest therein,^® even 
though such person is named in the contract.^*^ Al¬ 
though the agreement or contract has arisen out 
of a transaction to which others are parties, they, 
not being parties to, or interested in, the contract 
sued on need not be joined as plaintiffs in an ac¬ 
tion on the contract®* 

Persons with several interests^ One of several 
persons entering into a contract with another can 
sue alone thereon where the contract is several.*® 
Even though a contract is in form joint in its ob¬ 
ligation, if the real rights of the obligees among, 
themselves are several and not joint, actions may 

81. Iowa.—^Rlce v. Savory, 22 Iowa 
470. 

Ean.—Corpus juris quoted in McGin¬ 
nis V, General Exchange Ins. Cor¬ 
poration. 46 P.2d 876, 878, 142 Kan. 

888 . 

82. Cal.—Corpus Juris quoted In 
Chase v. Van Camp Sea Pood Co., 

292 P. 179, 182, 109 Cal.App. 88. 

47 C.J. p 64 note 84. 

83. N.D.—Jones v. Grady, 248 N.W. 

748, 62 N.D. 812. 

81. Ind,—Ohio Thresher, etc., Co. v. 

Hensel, 36 N.E. 716, 9 Ind.App. 328. 

47 C.J. p 66 note 37. 

85. Ky.—Stearns Lumber Co. v. In¬ 
man, 167 S.W. 28, 164 Ky. ?61.. 

88. KT.C.—^Baker v. Carr Lumber Co., 

112 S.B. 241, 183 N.C. 677. 

Okl.—^Eysenba<i v. Jackson, 241 P. 

14iJ, 113 Okl. 166. 

47 C.J. p 66 note 40. 

87. Indi—HEarrlsburg Car Mfgf. Co. v. 

Sloan, 21 N.B. 1088, 120 Ind. 156. 

88. Kftn.—McDowell v. Miller, 42 P. 

.: 402, l.Kan.App.. 666. 

47 C.J. p 66 note 42, 
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be maintained severally by the obligees as their 
rights appear when the express terms and purpose 
of the contract are not in substance thereby violat¬ 
ed;®® and one party to a contract may enforce 
rights arising thereunder without joining with him 
another whose interests are not identical and are 
somewhat adverse.®^ 

§ 28. -Actions for Tort 

As a general rule In an action for tort to recover the 
entire amount on the cause of action, all joint owners 
of the cause of action should be Joined as plaintiffs. 

A statutory provision requiring the joinder of 
parties united in interest, discussed generally, supra 
§ 26, applies in actions for torts.®* Generally in 
a suit for the recovery of the entire amount on a 
cause of action arising in tort, all the joint owners 
of the cause of action should be made parties plain¬ 
tiff,®® and it has been stated broadly that usually 
a person who is equitably entitled to a portion of 
a recovery ^ould be made a party to an action 
brought on an indivisible cause of action in order to 
afford defendant full protection against a subse¬ 
quent claim.®^ An action for damages for injuries 
to property must be brought by all the joint owners 
thereof or persons who have a joint interest there¬ 
in.®* One joint owner can sue to recover his pro¬ 
portion of the value of a chattel for whose loss de¬ 
fendant is liable, where the other owner has prose¬ 
cuted to judgment a suit for the value of his inter¬ 
est.®* 

Where there is no joint title or interest, plaintiff 
need not join with him other persons who may be 
injured by the same tort.®^ 

Beal property 

N.T.—^MacFarland v. State, 29 N.T.S. 

2d 996, 177 Misc. 117. 

Okl.—^Haught v. Continental Oil Co., 
136 P.2d 691, 192 Okl. 345—City of 
Weatherford v. Kainey, 8 P.2d 163, 
161' Okl. 183. 

Personal property 

Mont— Corpns Juris quoted in 
.Thompson v. Shanley, 17 P.2d 1035, 
1086, 93 Mont 235—Schoenbom v. 
Williams, 272 P. 992, 83 Mont 477. 
Okl.— €k>rpUB juris quoted ini Chi¬ 
cago, R. L & P. Ry. Co. V. Walker, 
19 P.2d 679, 681, 162 Okl. 209. 

47 C.J. p 66 note 48. , 

Crop 

Okl.—Thomas v. Boren, l .P.2d 666, 
160 Okl. 237. 

96. Cal.—Whitney v. Stark, 8 Cal 

614, 68 Am.b. 360. . 

97. N.T.—^MacFarland v. State, 29 
N.T.S.2d 996, 177 Misa 117. 

47 C.J. p 66 nbte 50; 

Tort growing out of breach of Con¬ 
tract ... , 

. In an aotlon for ^ort, out of 


89. N.T.—Vandermulen v. Vander- 
mulen, 16 K.E. 383, 108 K.T. 196. 

47 C.J. p 66 note 48. 

Obligation several as well as Joint 
Mo.—Priest v. OelUer, 41 e.W.2d 783, 
828 Mo. 590. 

90. Kan.—Curry v. Kansas, eta, R, 
Co., 48 P. 679, 68 Kan. 6. ' 

47 C.J. p 66 note 44. 

91. Ind.—^Bowen v. Baton, 89 N.B. 
961,'46 Ind.App. 66. 

92. Ohio.—Verdier v. Marshallville 
Equity Co., 46 S.B.2d 636, 70 Ohio 
App. 434. 

93. Mont.—Corpus Juris quoted in 
Thompson v. Sfianley, 17 P.2d 1085, 
1086, 93 Mont 236. 

47 C.J. p 66 note 47. 

94. N.T.—General Accident Fire & 
Life Assur.„ Corporation, Limited, 
of Perth, Scotland, v. Zerbe Const 
Co., 199 N.B. 89, 269 N.T.. 227, 

95. Okli—rThomas v. Boren,.! P.2d 
. 666, 160 Okl. 287—Independent Oil 

& Gas Oq. V. Ja.ckson^ 298 P. 266, 
148 Okl. 199. 

47 C.J. p 66 note . . 
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§ 29. Effect of Refusal to Join of Person 
Jointly Interested 

At common law, where one of several owners of a 
joint Interest refuses to Join as plaintiff, the other 
owner or owners may use the name of the one so re¬ 
fusing on indemnifying him against the Imposition of 
costs; but it seems that under the practice prevailing 
in some jurisdictions a person who has a Joint interest 
should not be Joined as plaintiff without his consent. 

According to the common-law procedure, where 
one of the several owners of a joint interest re¬ 
fuses to join as plaintiff^* or cannot be reached,^^ 
the other owner or owners may use his name as a 
poplaintiff, on indemnifying him against the impo¬ 
sition of, or by giving a bond to save him harm¬ 


less from, costs.^ It has been held that one joint 
obligee may, without the knowledge of the other 
whose whereabouts are not known, bring an action 
in the name of both to enforce the obligation, where 
such other had previously authorized the collec¬ 
tion of the obligation.2 Under the practice now ob¬ 
taining in some jurisdictions, it seems that a per¬ 
son jointly interested should not be joined as plain¬ 
tiff without his consent,? but as a general rule he 
should be made a party defendant, in accordance 
with the rule discussed infra § 50, Where some of 
the persons jointly interested in a cause of action 
refuse to join and are not within the jurisdiction, 
the others may sue alone according to some deci¬ 
sions.^ 


HI DEFE2TOANTS 


A. PERSONS WHO MAY OR MUST BE SUED 


§ 30. In General 

In order to be capable of being sued, a party must 
|iave an entity which the court, can recognize. 

A party, in order to be capable of being sued, 
must have an entity which the court can recog¬ 
nize,® either as a natural or artificial person,® or 
a quasi-artificial person.*^ The capacity to be sued 
exists only in persons in being.® There is no ju¬ 
risdiction to proceed against ‘‘unknown persons” in 
the absence of statute.® Where a statute gives the 


cause of action and designates the persons who may 
be sued, they alone are authorized to be sued.^® 
The right to sue does not necessarily mean that the 
suitor is reciprocally subject to a liability, to be 
sued.^1 A. rule or statute requiring all actions to be 
prosecuted in the name of. the real party in inter¬ 
est has been held applicable^® and inapplicable^® 
to parties defendant. In determining whether an 
action is properly brought, it has been held that the 
court will look through and beyond the nominal 
parties.l^ 


broach of contract one of the ob-j 
-ligees could sue without Joining the 
.other, where the contract was sev- 
.erable both in law and in fact—Ken¬ 
ner V. Progressive Life Ins^ Co., 101 
«.'W’.2d 426, 193 Ark. 604. 

^8. Al€L —^Lee v. Gaines. 15 So. 2d 
380, 244 Ala. 664. 

.47 C.J. P 62 note 4, p 66 note 61. 

89. Ala,=—Lee v. Gaines, supra. 

1. Ala.—Lee v. Gaines, supra. 

.47 C.J. p 62 notes 4, 6—66 C.J. P 66 
note 51. 

8. Mich.—Kolar v. Sosensky, 237 N. 
W. 376. 255 .Mich.. 142. 

3. Or.—Williams v. Pacific Surety 
,Co., 127 P. 146, 131 P. 1021, 132 
P. 969, 133 P, 1186, 66 Or. 161. 

.47 C.J. p 66 note 68. 

3 b Xtonisiana 

■ In a case In which the Question of 
Joinder was involved, it has been 
^stated that no one can be compelled 
to Institute a lawsuit in his own be¬ 
half.—^Pierce v. Robertson, 182 So. 
P44, 190 ZfSL, 377, ... 

A. Minn. —^Rowland V. McLaughlin, 
126 N.W. 101.9, 110 Minn. 898—Peck 


V, McLean, 80 N-W. 759, 36 Minn. 
228, 1 Am.S.R. 665. 

47 C.J. p 66 note 55. 

5. Ga.—^Mauldin v. Stogner, 44 S.B. 

2d 274, 75 Ga.App. 663. 

Mo.—Parker v. Unemployment Com¬ 
pensation Commission, 214 S.W.2d 
529, 358 Mo. 865, transferred, see, 
App., 221 S.W.2d 840, rehearing, de¬ 
nied 223 S,W.2d 22. 

47 C.J. p 66 note 68. 

Preservation of board’s Identity 
Maintenance .of action against land 
settlement board after transfer of its 
obligations to department of agricul¬ 
ture did not result in nonjoinder of 
parties defendant, where the statute 
transferring the board's obligations 
and- duties specifically preserved its 
identity.—Walker v. Department of 
Public Works of Californla^ 291 P. 
907, 108 Cal.App. 508. 

8. Ga.—Mauldin v. Stogner, 44 S.B. 
2d 274, 75 GAApp. 668. 

—^Parker v. Unemployment Com¬ 
pensation Commission, 214 >S.W.2d 
529, 358 Mo. 365, transferred, see, 
Appi, 221 S.W.2d 840, rehearing de¬ 
nied 223 S.W.2d 22. 

47 C.J. p 66 note 59. 
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7- Ga.—Mauldin V. Stogner, 44 S.B. 

2d 274, 75 Ga.App. 663. 

Mo.—^Parker v. Unemployment Com¬ 
pensation Commission, 214 S.W. 
2d 539, 358 Mo. 365, transferred, 
see, App., 221 S.W.2d 840, rehearing 
denied 223 S.W.2d 22—Corpus Juris 
' cited in Pugh v. St. I^ouls Police 
Relief Ass'n, 179 S.W.2d 927, 933, 
237 Mo.App. 922. 

47 C.!. p 66 note 60. 

8. Ill.—^Mortimore v. Bashore, 148 
N.B. 817, 817 Ill. 636. 

9. Te 3 c.—^Maury v. Turner, Com.App., 
244 S.W. 809. 

10. N.M.—^Ickes v. Brlmhall, 79 P. 
2d 942, 42 N.M. 412, 

11. N.T.—Carson V. Federal Reserve 
' Bank of New York, 172 N.B. 476, 

264 N.T. 218, 70 A.L.R. 436. 

12- N.C.—First Nat. Bank v. Thom¬ 
as, 169 ^.B. 189, 204 N.C. 599. . 

Plaintiff as real party in interest see 
supra § 10. 

13. Pa.—Majors v. Lucarlc, 40 Pa. 
Dist.&Co. 317. 

14. Mich.—^Longstreet v. Mecosta 
County, 200 N.W. 248, 228 Mich. 
642. 
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§ 31. Suing One or More on Behalf of All 
Interested 

Under the doctrine of representation or statutory pro¬ 
vision to the same effect, where the subject matter of a 
suit Is of a common or general Interest to many persons 
or where It Is Impracticable to bring before the court all 
the persons who might be made defendants, one or more 
may be sued and may defend on behalf of the others. 

Under the doctrine of representation, and in many 
jurisdictions under express statutory provision to 
such effect, where the subject matter of a suit is 
of a common or general interest to many persons 
or where the persons who might be made parties 
defendant are so numerous as to make it imprac¬ 
ticable to bring them all before the court, one or 
more may be sued and may defend on behalf of the 
others.^® The doctrine rests on considerations of 
necessity and paramount convenience^® and exists 
for the purpose of preventing a failure of justice.^^ 
Statutes incorporating the doctrine are but enact¬ 
ments of the equity rule,i® and their construction 
and effect are therefore governed by equitable 
precedents.^® In the absence of a statute to the 
contrary, the doctrine of representation has been 
held inapplicable to actions at law;®® but statutory 
enactments of the doctrine have been held applica¬ 


§ 31 

ble to actions at law.®! Such a statute is inapplica¬ 
ble in the absence of an attempt to comply with its 
terms.®® 

In order to make the doctrine or statute applica¬ 
ble, the parties in interest at least must be numer¬ 
ous;®® and it has been held that an action is not 
maintainable against some of the many members of 
an alleged class as representatives of all where they 
are not so numerous as to make it impracticable to 
bring them all in as parties,®^ and where, by the 
exercise of ordinary diligence, plaintiff could read¬ 
ily have ascertained the names and addresses of all 
of them.®® It has also been held, however, that one 
or more of such a body may be sued for all the oth¬ 
ers where the question is one of common interest, 
even though the parties are not so numerous that it 
would be impracticable to join them all as actual 
defendants,?® and where they are so numerous that 
it is impracticable to bring them all into court, even 
though they have no common or general interest in 
the question in issue.®^ Qearly, the provisions are 
applicable where both elements are present, that is, 
where there are questions of common and general 
interest to all members of the class to be repre¬ 
sented and where it is impracticable to bring them 


IB. Cal.—Mitchell v. Pacific Grey¬ 
hound Lines, 91 P.2d 176, 33 Cal. 
App.2d 63. 

(ja.—Webb & Martin v. Anderson- 
McGrllf Hardware Co., 3 S.B.2d 882, 
188 Ga. 291. 

Ill.-.-Cody Trust Co. v. Hotel Clay¬ 
ton Co., 12 N.B.2d 32, 293 ni.App. 
1 . 

Ind.—^Board of Com’rs of Vander¬ 
burgh County V. Sanders, 30 N.B. 
2d 713, 218 Ind. 43, 131 A.L.R. 1048 
—Wolf V. Bennett, 82 N.B.2d 262, 
118 Ind.App. 667—Colt v. Hicks, 
179 N.B. 336, 97 Ind.App. 177. 

Iowa.—Nlssen v. International Broth¬ 
erhood of Teamsters, Chauffeurs, 
Stablemen & Helpers of America, 
296 N.W. 868, 229 Iowa 1028, 141 
A.L.Br. 698. 

Ky.—Jackson v. International Union 
of Operating Engineers, 211 S.W.2d 
138, 307 Ky. 486—Bobbitt v. Hoff¬ 
man, 200 S.W.2d 303, 304 Ky. 196— 
Covington Trust Co. of Covington 
V. Owens, 129 S.W.2d 186, 278 Ky. 
696-^arfeln v. Stlglltz, 86 S.W. 
2d 165, 260 Ky. 480. 

Mo.—Robinson v. Nick, 136 S.W.2d 
874, 236 Mo.App. 461—Aalco Laun¬ 
dry & Cleaning Co. v. Laundry, 
Linen & Towel Chauffeurs & Help¬ 
ers Union Local No. 366, App., 116 
S.W.2d 89. 

N.C.—^Taylor v. Pacific Mut. Life 
Ins. Co. of California, 200 S.E. 882, 
214 N.C. 770—^Thames v.. .Jones, 1 
692, 97 N.a 121. 


The underlying principle on which 
the equitable doctrine of representa¬ 
tion proceeds is that those few who 
become parties to a suit In repre¬ 
senting themselves also represent the 
others of the class from which they 
come and because of that community 
of interest in protecting their own 
interests will likewise be expected to 
protect the Interests of the others.—- 
Robinson v. Nick, 136 S.W.2d 374, 235 
Mo.App. 461. . . 

Voluntary associations 
Representative members of a vol¬ 
untary association and Its authorized 
business agent may be required, un¬ 
der statute, to defend for the asso¬ 
ciation and all Its members.—Jack- 
son V. International Union of -Op¬ 
erating Engineers, 211 S.W.2d 138, 
307 Ky. 486. 

16. Okl.—State ex rel. Tharel v. 
Board of Com'rs of Creek County, 
107 P.2d 542, 188 Okl. 184. 

17. Okl.—State ex rel. Tharel v. 
Board of Com'rs of Creek County, 
supra. 

la N.D.—^Bonde v. Stern, 14 N.W. 
2d 249, 73 N.D. 273. 

The purpose of the statute provid¬ 
ing that, when the question is one 
of common or general interest of 
many persona, or when the parties 
are very nunierous, and It may be 
Impracticable to bring them all be¬ 
fore the court, one or more'may sue 
or defend for the benefit of all, t Is tjo 
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prevent a multiplicity of suits, and 
It is a means, of enabling many per¬ 
sons to have their rights determined 
without their actual appearance in 
court as litigants.—State ex rel. 
Tharel v. Board of Com'rs of Creek 
County, 107 P.2d 642, 188 Okl. 184. 

19. N.D.—Bonde v. Stern, 14 N.W. 
2d 249, 73 N.D. 273. 

20. Ark.—^Baskins v. United Mine 
Workers of America, 234 S.W. 464, 
160 Ark. 398. 

Miss.— Corpus Juris quoted in Flo- 
reen v. Saucier, 27 So.2d 667, 660, 
200 Miss. 428. 

21. Ky.—Jackson v. International 
Union of Operating Engineers, 211 
S.W.2d 138, 307 Ky.. 486. 

.22. Ark.—^Baskins v. United Mine 
Workers of America, 234 >S.W. 464, 
160 Ark. 398. 

47 C.J. p 67 note 67. 

23. Ky.—^Farley v. Alderson, 227 S. 

W. 1005, 190 Ky. 632^Lorretto 

Benev, Ass'n v. Pope, 7 Ky.Op. 681. 

24. Colo.—^Farmers* High Line Ca¬ 
nal, etc., Co. V; White, 76 P. 415, 
82 Colo. 114. 

25. Colo.—^Farmers' High Line Ca¬ 
nal, etc., Co. V. Wlfite, supra. 

26. S.C.—^Faber v. Faber, 66 S.E. 
• 677, 76 S.C. 156. 

27. S.C.—^Faber v. Fabqr, supra,. 

^ 47 C.L p 67 nqte 70. . 
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all before the court^^ Conversely, the doctrine is 
inapplicable where neither eldnent is present^^ The 
persons sued diould sufficiently represent all par¬ 
ties interested,30 and the doctrine of virtual rep¬ 
resentation has been held to be inapplicable to per¬ 
sons not in being.^ 

§ 32, Trustees 

The trustee.^ an express trust may defend In be¬ 
half of the beneflclarfes In an action by a third person. 

Generally speaking, the trustee of an express 
trust is competent to defend in behalf of the bene¬ 


ficiaries in an action by a third person and code 
provisions authorizing actions by trustees of ex¬ 
press trusts, although not the real parties in. inter¬ 
est, as discussed supra § 11, by inference also au¬ 
thorize actions to be prosecuted against them with¬ 
out joining the real parties in interest's If the 
utmost possible effect of a judgment would be to 
establish a charge of some kind against the fund, 
a former trustee who no longer has any connec¬ 
tion with that fund should be neither in.trusted nor 
burdened with the defense of an action for an in¬ 
jury occurring while he was trustee.®^ 


B. JOINDER 


§ 33. Who May Be Joined in General 

All persons who are directly or consequentially Inter¬ 
ested In the event of a suit may. In some suits at least, 
be made parties defendant so as to prevent a multipiicity 
of suits. 

Apart from the rule at common law or under 
codes or practice acts, as discussed infra §§ 34-39, 
the rule is frequently expressed, and sometimes in¬ 
corporated in a statute, that in some suits, particu¬ 
larly those of an equitable nature, all persons ma¬ 
terially interested in the event of the suit may be 
made parties defendants’s so as to prevent a multi¬ 
plicity of suits.ss So, different defendants may be 
joined if there is a common interest in the subject 
matter sought to be subjected to the lien of a judg- 


ment.S7 It is not necessary under this rule that 
all of the defendants should be interested in all of 
the matters involved in the suit; it is sufficient if 
each party has an interest in some matter in the 
suit which is common to all, and that they are con¬ 
nected to the others if there is no common 

interest between defendants with respect to the 
suit,s& or where plaintiff has several distinct causes 
of action against several persons,^® such persons 
may not be joined as defendants in one suit The 
courts should not allow injustice to be done by im¬ 
proper joinder of parties defendant^^ A statute 
forbidding joining an insurance company as party 
-defendant in an original action against the insured 
has been held valid .^2 


28. Cal.—^Mitchell v. Pacific Grey¬ 
hound Lines, 91 P.2d 176, 33 CaL 
App.2d 63. 

Mo.—^Robinson v. Nick, 1*36 S.W.2d 
374. 235 Mo.App. 461. 

29. ind.—Wolf V. Bennett, 82 N,B. 
2d 262, 118 Ind.App. 667. 

30. Wis.—Van Brunt v. Feriruson, 
168 N.W. 295, 163 Wls. 640. 

47 C.J. P 67 note 71. 

31. Miss.—Copeland v. West, 80 So. 
2d 610, 202 Miss. 106. 

38. Cal.—^Bernstein v. Equitable 
Discount Corporation, 47 P.2d 518, 
8 Cal.App.2d 265. 

33. Wash.—^Merz v. Mahner, 106 P. 
1118, 57 Wash. 324. 

47 C.J. p 67 note 81. 

34. Mass.—Wood v. Comins, 21 N.B. 
2d 977, 303 Mass. 367, 128 A.I4.R. 
454. 

35. Fla.-^Pepple v. Rogers, 140 So. 
206, i04 Pia. 462.' 

Ga.—City of Atlanta v. Aycock, 53 
S.E.2d 744, 205 Ga. 441—Hyde v. 
Atlanta Woolen Mills Corp., 60 S. 
B.2d 62, 204r G^ 460—Roberts v. 
McBrayer, 22 S.H2d 165, 194 Ga. 
606—^Mims V. Llfsey, 15 S.H2d 440, 
192 Ga. 866^Benton v. Turk. 4 S. 
SL2d 580, 188 Ga. 710—Goodroe T. 


C. L. C. Thomas Warehouse, 195 S. 
B. 199, 185 Ga. 399—Toung v. Wil¬ 
son, 187 S.E, 44, 183 Ga. 69—Gorm- 
ley V. Wilson, 168 S.B. 668, 176 Ga- 
711—Owens v. Davidson, 144 S.B. 
103, 166 Ga. 636—Cowan v, Nichol¬ 
son, 123 S.B. 681, 158 Ga. 425— 
Bailey v. Turner, 105 S.B. 471, 160 
(Ja. 833—^Pirst Nat. Bank v. Wiley, 
106 S.B. 308, 150 Ga. 769—Miller v. 
Jones, 71 S.E. 910, 136 Ga. 428— 
, Waters v. Brownlee, 71 S.E. 6, ,136 
Ga. 182—Blalsdell v. Bohr, 68 Ga- 
66—^Duncan v. Mobley, 169 S.B. 
129, 43 Ga.App. 880, followed in 
Hufflne V. Mobley, 159 S.E. 130, 43 
Ga.App. 382. 

Joinder of defendants in equity see 
Equity § 163. 

36. Cra.—City of Atlanta v, Aycock, 
68 S,B.2d 744, 206 Ga. 441—Hyde 
V. Atlanta Woolen Mills Corp., 60 
S.E.2d 62, 204 Ga. 460—^Benton v. 
Turk, 4 S.E.2d: 680, .188 Ga. 710— 
Gtoodroe v. C. L. C. Thoinas Ware¬ 
house, 195 SJBL 199, 186 Ga. 399— 
Cowan y. Nicholson, 128 S.E. 681, 
168 Ga. 426—Blalsdell v. Bohr, 68 
Ga. 66. 

37. Ga.—Hines v. Wilson, 189 SlE. 
^02, i64 Ga. 888. 

38. Qa.—City of Atlanta v. Aycock* 
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68 S.B.2a 744, 206 Ga. 441—Hyde v. 
Atlanta Woolen Mills Corp., 60 S.E. 
2d 52, 204 Ga, 450—Davis v. 

Wright, 21 S.B.2d 88, 194 Ga. 1— 
Gormley v. Wilson, 168 S.E. 568, 
176 Ga. 711—Cowan v. Nicholson, 
123 S.K 681» 158 Ga. 426—Citizens’ 
& Southern Bank v. State, 108 S.E. 
161, 161 Ga. 696—PIrst Nat. Bank 
V. Wiley, 105 S.B. 808, 160 Ga. 769 
—Belcher v. O’Shields, 103 S.^)^ 492, 
160 Ga. 298—Miller v. Jones, 71 S. 
E. 910, 136 Ga. 428—Blalsdell v. 
Bohr, 68 Ga. 56. 

39. Ga.—^Persons v. Dallas, 174 S.E. 
699, 178 Ga. 778—CoUlnis v, Lam¬ 
bert. 2 SJa3.2d 165, 59 Ga.App. 661. 

40. Ga.—Waters v. Booth, 161 S.E. 
861, 178 Ga. 766—Cantrell v. Na¬ 
tional Surety Co., 167 S.EL 814, 46 
Ga-App. 202—Minhlnnet v. Jack- 
son, 164 S.B. 96, 46 Ga.App. 207— 
Darnell IT. Toney, 164 S.B. 879, 41 
Ga.App. 678—Spires v, Spiires, 117 
B.E. 265, 30 GaApp. 228. 

Miss.—^McNlell v. Burton, 2 Misa 
510. 

4L N.C.—Shemwell v. Lethco, 161 
S.E. 729, 198 N.C. 346. / 

48. TJ.S.—Pitcairn, v. Rumsey; D.C. 
Mich., 32 F.Supp. 146. 
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§34. ——At Common Law 

At common taw, In order to warrant a Joinder of de¬ 
fendants, there must be a Joint obligation or Joint lia¬ 
bility on the part of such defendants. 

At common law, in order that there may bfe a 
5oinder of defendants, there must be a joint obli¬ 
gation or joint liability on the part of such de- 
fendants-^S? Where the obligations or liabilities of 
several persons are separate and distinct, they may. 
not be joined as defendants,^^ as where the liability 
of one arises from contract, and that of the other 
from a tort^® 

§ 35. -^ Actions on Contract 

At common law, persons liable on separate and dis¬ 
tinct contracts may not be Joined as defendants in one 
action; several persons bound by the same contract may 
be sued Jointly If they are bound Jointly, but not if they 
are only severally bound; if several persons are bound, 
by a contract Jointly and severally, plaintiff may at his 
election su^ one or ail of such persons but not an Inter¬ 
mediate number.* 

Persons liable on several and distinct contracts 
or obligations, although with the same person or 
set of persons, may not be joined as defendants in 
one action at common law, but each must be sued 
separately and this rule is not changed by a 
submission to arbitration which , does not result in 
an award, but in a simple recommendation for the 
several obligors to perform their obligations in con¬ 
sequence of which partial performance is actually 
made by each of the obligors.^^ 

Single contract imposing joint liability. An ac¬ 
tion ex contractu may be maintained at common 
law against several defendants jointly only where 
there is a joint liability in all of them;^^ and, as 

43. Pa.—^McGovern v. Getter, 16 Pa. 

Diet. & Co. 686, 23 North.Co. 72— 
lacono V. Trofto, Com.Pl., 27 Del. 

Co. 462. 

Tex.—Ameson v. Shary, Civ«4pp., 24 
S.W.2d 1116. 

W.Va.—^Farmers & Merchants Bank 
of Summersvllle v. McCue, 188 S. 

E. 666, 118 W.Va. 21. 

47 C.J. p 16 note 66, .p 68 note 84. 

44, Ala.—McMahen v. Western Un¬ 
ion Telegrraph Co., 96 So. .266, 209 
Ala. 319. 

Mich.—Gardella v. Bablglan, 248 N.W. 

886, 263 Mich. 614. 

Miss.—Jenningrs v. Brown, 98 So. 773 
—Owens V. Gulf & S. I. B. Co., 79 
So. 348, 118 Miss. 437. 

Tex.—Arneson v. Shary, ClvJlpp., 24 
S.W.2d 1116. 

47 C.J. !>• 68 note 85. 

46. Pa.—HiU v. Pardee, 22 A. . 816, 

143 Pa, 98. . _ 

46. Del.—W. T. Bawlelsrh Co. v. 

Warrington, 199 A. 666, 9 W.W. 

Harr. 366. 


discussed . infra § 43, where there is such a joint 
contract, all of the obligors must, as a general rule,- 
be sued jointly. A stranger to a contract, that is, 
one who is not bound thereby, may not be joined 
as defendant with the obligor in an action on such 
contract;^® and, in order to constitute a misjoinder 
in such a case, it is not necessary tlmt the evidence 
should affirmatively show that one of the defend¬ 
ants did not join in the contract.^® However, al¬ 
though several parties originally were separately li¬ 
able, if they enter into an agreement which converts 
their several liabilities into a joint contract, they 
may be joined as defendants in an action on such 
contract.5i 

Single contract imposing several liability. Where 
a contract entered into by several obligors is so 
framed that they are bound severally only, each 
obligor being responsible only for his own acts 
or obligations, they may not be sued jointly at com¬ 
mon law, but the action must be. against each ob¬ 
ligor separately.52 Similarly, where one or the oth¬ 
er of two persons is liable on the contract, hut not 
both jointly, they may not be joined as defend- 
ants.5^ 

Single contract imposing joint and several lia¬ 
bility. Where several obligors bind themselves both 
jointly and severally, the obligee, at conmaon law, 
may at his election sue all of the obligors jointly 
or each one separately. He must, however, sue 
all jointly or each separately; he may not sue an 
intermediate number jointly without suing all.^® 

§ 36. -Actions for Tort 

The plaintiff may at his election sue one, all, or any 

& Alexander, 177 A. 928, 927, 168 
Md. 400. 

Or.—^Pranklin v, Ferguson, 229 P. 

683, 1119, 112 Or. 641. 

Pa.—Sabarof v. Florida East Coast 
By. Co., 92 Pa.Super. 286—^Moritz 
. V. Florida East Coast By, Co., 92 
Pa.Super. 291.. 

47 C.J. p 69 note 97. 

53. III.—^Kadish v. Bullen, 10 HI. 
App. 566. 

54) N.J.—Ordinary of State v. Bas- 
tian, 5 A.2d 463, 171 N.J.Mls.e. 106. 
Or.—^Rushing v. Saboe, 279 P. 867, 
130 Or. 622. 

Tenn.—Rawleigh Co. v. Boyd, 4 Tenn. 
App. 392. 

Va.—^Bowers V. Town of Martinsville, 
169 S.B. 196, 166 Va. 497. 

47 C.J. p 69 note 2. 

55. m. —McCullough V. Schuberth, 
79 N.B.2d 764, 884 ni.App. 838— 

• Wisner v. Catherwood, 226 llLApy • 
471. 

47 C.J. p 70 note 3. ■ 


Miss.—Columbian Mut. Life Ins. Co. 

V. Gunn, 168 So. 464, 173 Miss. 897. 
Pa.—^David y. David, 14 Pa.Dist & 

Co. 756—Globe Indemnity Co. v. 
W-B Beef Co., Com.Pl., 38 liuz.Deg. 
Reg. 261. 

47 C.X p 68 note 88. 

47. Me.—Stoddard v. Gage, 41 Me. 
287. 

47 C.J. p 69 note 89. 

.48. Md.—Gottlieb v. American Auto¬ 
mobile Ins. Co., 7 A.2d 182, 609, 177 
Md. 32. 

47 C.J. p 69 note 9L . 

49. Mich.—Murphy v. Bidwell, 18 N. 

W. 230, 62 Mich. 487. . 

47 C.J. p 69 note 98. 

50. NIX—^Fairchild v. Llewellyn Re¬ 
alty Co., 82 A, 924, 82 NJr.Law 423. 

SL Ill.—Clilcago, etc., R. Co. v. Chi- 
' cago, 55 N.E. 648, 188 lU. 841. 

47 C.X p 69 note 95. 

52. Md.^--OOrpiis ynris cited in Un¬ 
ion Trust Co. of Maryland v. Poor 
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§ 86 

number of Joint tort-feasors; but he may not Join as 
defendants several wrongdoers whose torts are separate 
and distinct, without any concert of action or community 
of responsibility between them. 

A joint tort is essential to the joinder of several 
persons as defendants in an action for tort.^® 
However, the fact that a joint tort has been com¬ 
mitted does not require that all of the joint tort¬ 
feasors shall be joined as defendants, as in the case 
of the obligors to a joint contract, as discussed in¬ 
fra § 43, since it is a well settled common-law rule 
that, where an injury is caused by the tortious act 
or acts of two or more persons, each contributing 
thereto as a joint tort-feasor, their liability therefor 
is regarded as both joint and several, and plaintiff 
may, at his election, sue any one of the several joint 
wrongdoers separately, or he may sue any number 
or all of them jointly,^7 although there may exist 
a difference in the degree of the misconduct or lia¬ 


bility,or of the amount of evidence necessary to 
establish the liability of each.59 Although there is 
authority for the view that in order to permit join¬ 
der there must be a concurrence of intention as well 
as a community of wrongdoing,®® and that the mere 
unintentional concurrence of the acts of two dis¬ 
tinct persons resulting in damage to plaintiff does 
not give rise to an action against such persons 
jointly,it is generally held that joinder is proper, 
even though the several persons act independently, 
if their wrongful acts concur in causing the in¬ 
jury and a joinder of defendants, in such a case, 
may be made regardless of a statutory provision 
that, when in doubt, plaintiff may join two or more 
defendants with the view of ascertaining which, if 
either, is liable.®® 

Several and distinct torts. Where the torts com¬ 
mitted by the several wrongdoers are separate and 


56. Fla.—Smith v. Coleman, 132 So. 
198, 100 Fla. 1707~aulf Refining: 
Co. V. Wilkinson, 114 So. 503, 94 
Fla. 664. 

Md.—State V. B:atcef, 160 A. 801, 169 
Md. 271. 

Mass.—^Dickey v. Willis, 102 N.B. 

836, 215 Mass. 292. 
Mlch.~Thomson v, Perkins, 203 N.W. 

108, 280 Mich. 354. 

Vt.—Hunter v. Preston, 166 A. 17, 
106 Vt 327. 

Va.—^Norfolk Union Bus Terminal v. 

Sheldon, 49 S.E.2d 338, 188 Va. 288. 
W.Va.—^Beuke v. Boggrs Run Min. & 
Mfg. Co., 130 S.E. 132, 100 W.Va. 
141. 

47 C.J. p 70 note 9. 

57. U.S.—The Beaconsfleld, N’.T., 16 
S.-Ct 860, 168 U.S. 303, 39 L.Bd. 993 
—Little V. Giles, Neb,, 7 S,Ct. 32, 
118 U.S. 696. 30 L.Ed, 269—Pirle v. 
Tvedt, Minn., 6 S.Ct 1034, 116 U.S. 
41, 29 L.Ed. 331—Ohio Valley Bank 
V. Greenebaum Sons Bank & Trust 
Co., C.C.A.W.Va., 11 F.2d 87—Smith 
V. Waldemar, D.C., 86 F.Supp. 36— 
Tanana Trading Co. v. North 
American Trading & Transporta¬ 
tion Co., Alaska, 220 F. 783, 136 C. 
C.A, 389—Gawne v. Bicknell, C.C. 
Me., 162 F. 687—Clay v. Waters, 
Mo., 161 F. 816, 88 C.C.A. 633— 
Smith V. Rines, C.O.Mass., 22 F. 
CasJ^To.13,100, 2 Sumn. 338. 

Ala.—Shelly Iron Co. v. Morrow, 96 
So. 370, 209 Ala. 116—Louisville & 
N; R. CO. V. Lynne, 76 So. 14, 199 
Ala. 631—Southern R. Co. v. Ar¬ 
nold, 60 So. 293, 162 Ala. 570. 

Fla.—^Florida Telephone Corporation 
V. Wallace, 140 So. 472, 104 Fla. 
666 , 

til.—^Humason v. illchlgan Cent R. 
Co., 102 N.E. 793, 269 lU. 462— 
Mitchell V. Fox, 276 Ill.App. 592. 
Iowa.—^Way v. Waterloo, G. F. & N. 
R. Ri, 29 N.W.2d 867, 239 lowa 
244, 174 A.L.R. 723. 


Ky.—^Hutchison v. Ohio Valley Elec¬ 
tric Ry. Co., 209 S.W. 365, 183 Ky. 
396. 

Me.—Stuart v. Chapman, 70 A. 1069, 
104 Me. 17. 

Md.—^Lanasa v. Beggs, 161 A. 21, 159 
Md. 311—Gordon v. Opalecky, 137 
A. 299, 152 Md. 636. 

Mass.—^^octor v. Dillon, 129 N.E. 
265, 236 Mass. 688—^Foley v. I^ord, 
122 N.E. 393, 232 Mass. 868. 

Mich.—Ch'arvat v. Gildemeister, 192 
N.W. 674, 222 Mich. 286—Lake 

Shore Stone Co. v. Westgate, 179 N. 
W. 264, 211 Mich. 640—Patterson 
V. Wabash, etc., R. Co., 19 N.W. 
761, 64 Mich. 761. 

Miss,—Westerfield v. Shell Petroleum 
Corporation, 188 So. 661, 161 Miss. 
833—^Thomas v. Rounds, 137 So. 
894, 161 . Miss. 713—Miller v. 

Phipps, 137 So. 479, 161 Miss, 564 
—Oliver v. Miles, 110 So. 666, 144 
Miss. 852, 60 A.L.R. 367. 

N.H.—Protective Check Writer Co. 
V. CoUins, 23 A.2d 770, 92 N.H. 
27. 

Or.—Lane v. Ball, 160 P. 144, 83 Or. 

404, reheard 163 P. 976, 83 Or. 404. 
Pa.—^Louis Wolfberg, Inc. v. Palace 
Credit Clothing Co., ComJPl., 87 
Pittsb.Leg.J. 229—^Tancredi v. Ab- 
do, Com.Pl., 6 Sch.Reg, 77. 

Tex.— Corpus Juris oited in Winter 
V. Hamilton, Civ.App., 214 S.W.2d 
330, 335— Corpus Juris cited in 
Citizens* Nat Bank of Abilene v. 
Overstreet, Civ.App., 46 S.W. 2d 409, 
411— Corpus Juris dted in Houser 
V. Harris, Civ.App., 44 S.W.2d 784, 
785. 

Vt—Woodhouse v. Woodhouse, 130 
A. 758, 99 Vt 91—^Drown v. New 
England Tel. & Tel. Co., 66 A. 801, 
80 Vt 1. ‘ 

Va.—Norfolk Union Bus Terminal v. 
Sheldon, 49 S.E.2d 338, 188 Va. 288 
—^Lavenstein v. Malle, 132, S.E. 844, 
146 Va. 789—Walton v. miler, 63 | 
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S.B. 458, 109 Va. 210, 132 Am.S.R. 
906. 

W.Va.—Gilkerson v. Baltimore & O. 
R. Co., 41 S.B.2d 188, 129 W.Va. 
649—^Massey v. Payne, 156 S.E. 
668, 109 W.Va. 529. 

47 CJ. P 70 note 13. 

Contrary dictum 

(1) There is dictum to the effect 
that where two persons are guilty 
of negligence which causes an acci¬ 
dent to a third, such third person 
may maintain an action against ei¬ 
ther of the Joint tort-feasors, but 
not against both Jointly.—^Benedict 
V. Pulton Tp., 30 Pa.Dist 438. 

(2> There is also dictum to the ef¬ 
fect that at common law a plaintiff 
was required to sue all Joint tort¬ 
feasors in one cause of action.— 
Blasinay v. Albert Wenzllck Real 
Estate Co., 138 S.W.2d 721, 286 Mo. 
App. 626. 

58. Tenn.—Swain v. Tennessee Cop¬ 
per Co., 78 S.W. 93, 111 Tenn. 430. 

Va—^Riverside Cotton Mills v. La- 
. nier, 46 S.B. 875, 102 Va 148. 

59. Va—^Riverside Cotton Mills v. 
Lanier, supra 

60. RL—^Desforge v. American-Brit- 
ish Home Bldg. Ass’n, 7 A.2d 788^ 
63 RL 305. 

6L RI.—^Desforge v. Amerlcan- 
British Home Bldg. Ass*n, supra 

62. Ala—Woodlawn Infirmary v. 
Byers, 112 So, 831, 216 Ala 210— 
Lang V. Gunn, 129 So. 318, 23 Ala 
App. 674. 

Mass.—^Brown v. Thayer, 99 N.B. 

237, 212 Mass. 392. 

Va—^Norfolk Union Bus Terminal v. 
Sheldon, 49 S.E.2d 338, 188 Va 
288.' 

.47 C.J. P 71 note 16. 

es. U^S.—Kilkenney v. Rockius, C.C. 
RI., 187 F. 382. 
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distinct, without any cdttceft of action or communi¬ 
ty of responsibility between them, their liabilities 
are several only, and they cannot be joined as de¬ 
fendants in an action for the injuries caused there- 
by,64 even though the injuries may have been pre¬ 
cisely similar in character and inflicted at the same 
time,®® and even though the tort of one might be 
such that without it the neglect of duty charged oh 
the other would not have followed.®® This rule ap¬ 
plies notwithstanding a statute providing for the 
joinder of defendants, but the general tenor of 
which recognizes the fundamental principles that 
independent tort-feasors may not be joined for dif¬ 
ferent and distinct torts charged to each.®^ A join¬ 
der, however, may be made in such cases where the 
legal relation-between the wrongdoers is such that 
the act of one is deemed to be the act of the oth¬ 
er.®® - 

§ 37. Who May Be Joined under Codes and 
Practice Acts 

a. In general 

b. Persons having adverse interest or 

necessary to determination of cause 

c. Persons against whom relief asked 

' d. Separate causes of action 

a. In General 

Commonrlaw rules as to Joinder of defendants have 
'been largely changed by statute In various states; stat- 
utes relating to joinder should be liberally construed to 
.avoid unnecessary litigation. 

The common-law rules as to joinder of defend¬ 
ants have been largely changed and modified by 


statute in the various states.®^ A statute relating to 
the joinder of parties should, with respect to par¬ 
ties defendant, be liberally construed to avoid un¬ 
necessary litigation.70 A provision requiring all 
actions to be prosecuted by, and in the name of, 
the real party in interest has been held to be in¬ 
applicable to defendants so as to permit the joinder 
of defendant’s insurer as a party defendant^! 

b. Persons Having Adverse Interest or Neces¬ 
sary to Determination of Cause 

Under a code or practice act provision to such effect, 
any person may be Joined as defendant, with other 
parties defendant, who has or claims an adverse Inter¬ 
est In the subject and purpose of the action, or who Is 
a necessary party to a complete determination or settle¬ 
ment of the question involved. 

A common provision of the codes and practice 
acts, in respect of the joinder of defendants, is to 
the effect that any person may be made a defend¬ 
ant who has or claims an interest in the controversy 
adverse to plaintiff, or who is a necessary party to 
a complete determination or settlement of the ques¬ 
tion involved therein, except as otherwise express¬ 
ly providedand this provision, it has been pointed 
out, adopts substantially the former rule in equity 
under which not only parties interested in the 
cause of action, but also in the relief to be obtained, 
or who would be affected by granting or withhold¬ 
ing such relief, were proper partiesThe provi¬ 
sion applies to all actions at law as well as to suits 
in equity,*^® and is not in derogation of the equity 
rule, as discussed in Equity § 1S2, that all persons 
interested should be made parties to avoid a multi¬ 
plicity of suits.*^4 


-M, Ala.—Garrett v. Gadsden Coop¬ 
erage Co., 96 So. las, 209 Al€u. 223 
—^Wilder v. Shannon, 106 So., 69, 
21 AJa.App. 168. 

::Mich.—Thomson v. Perkins, 203 N. 

W. 108, 230 Mich. 864. 

;:R.L—^Desforge v. American-Britlsh 
Home Bldg. Ajss’n, 7 A.2d 788, 63 

R. I. 806. 

"Tex.—Corpus Juris cited in Winter v. 
Hamilton, Civ.App., 214 S.W.2d 
230, 336—Corpus Jtiris died in 
Dial V. Crosby County, Civ.App., 96 

S. W.2d 534, 636—Corpus Juris cited 
in Citizens* Nat. Bank of Abilene 
V. Overstreet, Civ.App., 46 S.W.2d 
409, 411, error refused. 

“ Va,—Norfolk Union Bus Terminal v. 

Sheldon, 49 S.£!.2d 338, 188 Va. 288. 
-47 C.J. p 71 note 20. 

•’* 66. Tenn.—Swain v. Tennessee Cop¬ 
per Co., 78 S.W. 93, 111 Tenn. 430. 
47 C.J. p 71 note 21. 

r 66. R.I.—^Desforge v. American- 

Britlsh Home Bldg. Ass’n, 7 A. 2d 
788, 63 R.I. 806—Cole. V. Lippltt, 46 
. A. 43, 22 R.L 81. 


67. Mich.—Otto v. Highland Park, 
169 N.W. 904, 204 Mich. 74. 

47 C.J. p 71 note 23. 

68. R.L—Cole v. Llppitt, 46 A. 43, 
22 R.I. 31. 

69. Ill.—McCullough V. Schuberth, 
79 N,E.2d 764, 334 Ill.App. 333. 

70. Cal.—^Dallman Supply Co. v. 
Sweet, 196 P.2d 864, 86 Cal.App.2d 
780—^Busset v. California Builders 
Co., 12 P.2d 86, 123 CaJ.App. 667. 

Ill.—^People, for Use of Pope County, 

V. Shetler, 47 N.B.2d 732, 818 Ill. 
App. 279. 

Lia.T-Corpns Juris unotad in Succes¬ 
sion of Coles V. Pontchartrain 
Apartment Hotel of New Orleans, 
App., 172 So. 28, 80. 

Minn.—Bums v. Van Buskirk, 203 N. 

W. 608, 163 Minn. 48. 

N.Y.—^Metropolitan Life Ins. Co. v. 
Union Trust Co. of Rochester, 6 
N.T.S,2d 99, 167 Misc. 262. 

N.D.—Corpus Juris cited in Ulness v. 
Dunnell, 237 N.W, 208, 212, 61 N.D. 
66 . 

Pa.—County Trust Co. v. Zambano, 
Com.Pl., 24 West.L.J. 195. 

9S1 


71. Pa,—^Majors v. Lucarlc, 40 Pa. 
Dist. &Co. 317. 

Joining defendant's insurer under 
provision permitting joinder of 
persons having adverse interest or 
necessary to complete determina¬ 
tion see infra subdivision b of this 
section. 

72. N.J.—^National Radiator Co. v. 
Chelsea Housing Corporation, 37 

A. 2d 279, 22 N.J.Misa 193. 

Ohio.—^Myles v. Meineke, App., 72 N. 

B. 2d 675. 

Utah.—^Nunnelly v. First Federal 
Building & Loan Ass'n of Ogden, 
164 P.2d 620, 107 Utah 347, rehear¬ 
ing denied 169 P.2d 141, 107 Utah 
379. 

47 CJ. p 72 notes 31, 82. 

73. Utah.—Nunnelly v. First Fed¬ 
eral Building & Loan Ass’n of Og¬ 
den, supra, 

47 aJ. P 72 note 38. 

74. N.T.—Bradley v. Bradley, 68 N. 
B. 887, 165 N.Y. 183—Derham v. 
Lee, 87 N.Y, 699. 
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The purpose of this provision, as of equity prac¬ 
tice proper relating to parties, is to prevent a multi¬ 
plicity of suits about the same subject matter, and 
to settle complicated controversies in one action, 
when practicable and in adopting the provisions 
the legislature was not attempting to restrict the 
powers of the courts but merely intended to liber¬ 
alize the practice in law cases.^® 

Under a code or practice act provision, such as 
the one under discussion, any person may be joined 
as defendant, with other proper parties defendant, 
who has. or claims an adverse interest in the subject 
and purpose of the action,^? or who is a necessary 
party to a complete determination or settlement of 
the question involved.^^ Under this rule the pri¬ 
mary test for the joinder of defendants is found 
in the existence of an interest adverse to plaintiff, 
and there must be a responsible adverse interest in 
every defendant*® A person cannot properly be 
joined as defendant in an action in respect of a 
controversy in which he has no interest or respon- 
sibility,*! and in which no relief is sought against 
him,** and against whom no judgment can be ren¬ 
dered in the cause,** although the fact that no af¬ 
firmative relief is sought against a person does not 


prevent his being joined as a defendant if he has 
or may have an interest in the subject matter of the 
suit.*^ It has been held not to be a sufficient rea¬ 
son for joining a person as defendant that it may 
develop on the trial that the relief to which plaintiff 
may become entitled will require some action on 
such person’s part,** or that the adjudication of the 
case at bar may determine points of law adversely 
to his interest in some future litigation;** and for 
this reason defendant’s insurer is not ordinarily a 
proper party to an action for injuries.*^ Under 
some provisions, however, it has been held that 
joinder as defendants may be permitted of parties 
whose interest might, under certain contingencies, 
be adverse to that of plaintiff, or whose present ob¬ 
ligation toward plaintiff is merely potential.** 
Whether or not particular persons may or should be 
made defendants on the ground of adverse interests 
or on the ground of their being necessary to a com¬ 
plete determination of the question has been held 
to be within the discretion of the court;** the pro¬ 
vision is permissive, not mandatory.*® 

Community of interest Under this provision, as 
a general rule all persons who have a common in¬ 
terest or responsibility in the subject and purpose 


75« Oal.—^Busset v. California Build¬ 
ers Co., 12 P.2d S6, 123 Cal.App. 
657, 

La.—Ciorpxui Jiufls cited in Succes¬ 
sion of Coles V. Pontchartrain 
Apartment Hotel of Kew Orleans, 
App., 172 So. 28, 80. 

47 C.J. p 72 note 86. 

76. 'Tltali.—Nunnelly v. First Fed¬ 
eral Buildingr & Loan Ass'n of Og¬ 
den, 154 P.2d 620, 107 Utah 347, 
rehearing denied 159 P.2d 141, 107 
Utah 879. 

77. Colo.—^Haldane v. Potter, 81 P. 
2d 709, 94 Colo. 558. 

N’.J.—^Raymond-Commerce Corpora¬ 

tion V. Warner, 2 A.2d 878, 16 N.J. 
Misc. 548. 

Ohio.—^Myles v. Meineke, App., 72 N. 
B.2d 676—Central Nat. Bank of 
•Cleveland v. Newton Steel Co., 22 
N.B.2d 428, 61 Ohio App. 57. 

47 C.J. p 72 note 88. 

78. U.S.—U. S. v. Union Metallic 
Cartridge Co., D.C.Conn., 265 F. 
849. 

Colo.—^Langworthy v. Republic Mut. 
Ins. Co., 86 P.2d 610, 103 Colo. 893 
—Haldane v. Potter, 81 P.2d 709, 
94 Colo. 558. 

Hah.—Cooke v. Luscombe, 294 F. 849, 
132 Kan, 147. 

Mont.—^Beers v. W. P. Devereuac Co., 
286 P. 406, 87 Mont. 210. 

N.J.—^Raymond-Commerce Corpora¬ 
tion V. Warner, 2 A.2d 878, 16 N.J. 

'M1sc.'548. - 


N.T.—American Tri-Ergon Corpora¬ 
tion V, Ton-Bild Syndikat, A. G., 
271 N.Y.S. 57, 241 App.Div. 110. 
N.C.—Ebert v. Bisher. 8 S.B.2d 801, 
216 N.C. 36, rehearing denied 5 S. 
B.2d 716, 216 N.C, 546—KUlian v. 

I Hanna, 136 S.B. 246, 193 N.C. 17. 
Ohio.—State v. Village of Bremen, 
156 NJB. 134, 116- Ohio St. 294— 
Myles V. Meineke, App., 72 N.B.2d 
675—Central Nat. Bank of Cleve¬ 
land V. Newton Steel Co., 22 N.B. 
2d 428, 61 Ohio App. 57—Dahms v. 
Swinburne, 167 N.B. 486, 81 Ohio 
App. 512—Southern Surety Co. v. 
Moores-Coney Co., 168 N.B. 575, 29 
Ohio App. 810. 

S,C.—Grraham v. Alliance Ins, Co., 6 
S.B.2d 764, 192 S.C. 370. ‘ 

47 ax p 72 note 39. 

ProvlsloxL restricted to persons 
The statute providing that any 
person may be made a defendajit 
who claims an interest in the con¬ 
troversy adverse to plaintiff, or who 
is a necessary party to complete de¬ 
termination of auestion involved 
therein, authorizes inclusion of noth¬ 
ing but persons as defendants.—^Tan¬ 
ner V. Best’s. Estate, 104 P.2d 1084, 
40 Cal.App.2d 442. 

79. S.C.—^Medical Soc. of South 
Carolina v. Huger, 198 S.B. 642, 
185 S.a 137. 

47 C.X p 72 note 40. 

80. N.C.—Clark V. Bonsai, 72 S.B. 

964, 167 N.C. 270, 48 L.R.A.,N:S., 
191. j 

47 C.X p 78 note 4L . I 
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81. Cal.—^Pettit V. Forsyth, 118 P. 
892, 16 CaI.App. 149. 

47 ax p 78 note 42. 

82. N.T.—^Lexington, etc., R. Co. v. 
Gk>odman, 25 Barb. 469, 6 Abb.Pr« 
493, 16 How.Pr. 85. 

83. N.a— Claflin v. Harrison, 12 S.B. 
896, 108 N.C. 167. 

47 C.X p 78 note 44. 

84. N.T.—American Tri-Brgon Cor¬ 
poration V. Ton-Bild S 3 nidikat, A. 
G., 271 N.Y.S. 67, 241 App.Div. 110. 

S.C.—^People’s Bank of HartsvUle v. 
Bryant, 146 S.B. 692, 148 S.C. 183. 

85. N.Y.—McManus v. Durant, 186 
N.Y.S. 228, 161 App.Div, 668. 

88. N.a— C^ark v. Bonsai, 72 S.B. 
954, 157 N.C. 270, 48 L.RAl.,N.S., 
191. 

87. N.C.-^cott V. Bryan, 187 S.1L 
766, 210 N.C. 478. 

47 ax p 78 note 47. 

88. U.S.—^Maryland Casualty Co. v. 
Hubbard. D.C.Cal., 22 F.Supp. 697. 

89. S.C.—Graham v. Alliance Ins. 
Co., 6 S.B.2d 764, 192 S.a 870— 
Cleveland v. City of Spartanburg, 
194 S.E. 128, 185 8.0. 878, foUowed 
in Hudgens v. City of Spartanburg, 
194 S.B. 187, 184 S.C. 162—Murray 
Drug Co. V, BCarris, 57 S.B. 1109,• 
77 S.a 410. 

90. S.C:—Graham v. Alliance ina, 

Co., 6 S.E.2d 754, 192 S.C. 870. . 
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of the action, that is, in the question or controversy 
stated in the complaint, may be joined as defend¬ 
ants,^^ especially in actions of an equitable nature^ 
or in actions in the nature of proceedings in rem.^® 
In order that the several persons may be so joined, 
however, they must either .be under a joint liabili- 
ty,W or they all must have a community of interest 
or responsibility in respect of the subject matter of 
the action,^® or, as has been otherwise stated, they 
must have a connected interest centering in the con¬ 
troversy or point in issue in the cause and there 
must be such a community of interest as to make 
one party defendant interested in the case of anoth¬ 
er. It is not sufficient for plaintiff to show a lia¬ 
bility in each defendant as respects the same sub¬ 
ject matter.ss 

Identity of interest It is not necessary that the 
interest or responsibility of the different defendants 
in the controversy or subject matter of the suit 
shall be identical or that the defendants, as be¬ 
tween themselves, shall have a common title or 
community of right or of interest in the subject 
matter.! it is sufficient if each party defendant has 
an interest in some of the matters in controversy, 
and that they are connected with the others or 
that they have a community of interest among 
themselves in the questions of law and fact in¬ 
volved in the general controversy.® Where the 
parly against whom the primary relief is sought is 
directly affected by each of several causes of ac¬ 
tion, all other persons may be made defendants 


who are necessary to a complete determination of 
any of the questions involved therein,^ whether they 
are affected by all, or only some, of such causes.® 

The mere fact that defendants have separate de^ 
fenses does not affect plaintiff’s right to sue them 
jointly, if he has a cause of action against them in 
which they may be properly joined.® 

c. Persons against Whom Belief Asked 

(1) In general 

(2) Joinder in alternative 

(1) In General 

Under some code or practice act provisions persons 
may be Joined as defendant against whom the right to 
any relief is alleged to exist, whether Jointly, severally, 
or In the alternative. 

Under provisions, commonly found in codes and 
practice acts, to the effect that all persons may be 
joined as defendants against whom the right to any 
relief is alleged to exist, whether jointly, severally, 
or in the alternative, although each defendant, need 
not be interested as to all the relief prayed for, 
and that, in case of doubt as to the person from 
whom he is entitled to redress, plaintiff may join 
two or more defendants to the intent that the ques¬ 
tion as to which, if any, of the defendants is liable 
may be determined, if plaintiff in stating his cause 
of action alleges a claim or right to relief against 
two or more persons, he may join such persons as 
defendants,*^ although the relief claimed is predicat- 


91. Cal.—^Bouton v. Stuart, 199 P. 
71, 62 Cal.App. 484. 

HI.—^McCullough V. Schuberth, 79 N. 

E3.2d 754, 334 Hl.App. 333. 

Iowa.—State v. Baker, 235 N.W. 813, 
212 Iowa 571. 

Mo.—^Etarris v. A. P. Nichols Inv. Co., 
App., 25 S.W.2d 484. 

N.T.—^Pirst Nat. Bank v. Parks, 280 
N.Y.S. 805, 246 App.Dlv. 776, ap¬ 
peal dismissed 200 N.E. 292, 270 N. 
Y. 506. 

N.C.—Leach v. Page, 191 ©.B. 349, 211 
N.C. 622—^Bundy v. Marsh, 172 S.B. 
363, 206 N.C. 768. 

Ohio.—Southern , Surety Co. v. 
Moores-Coney Co., 163 N.B. 675, 29 
Ohio App. 310. 

Pa.—^Demas v. Curtze, Com.Pl., 24 
. Erie Co. 39—Emich v. Boggs & 
Buhl, Com.Pl., 96 Plttsb.Leg.J. 318. 
47 C.J. p 78 note .48. 

92. CaL—California Ilaisin Orowers’ 

’ Ass»n V. Abbott, 117 P. 767, 160 

Cal. 601. 

47 C-X p 73 note 49. 

98. N.C.—Oastevens v. Stanly Coun¬ 
ty, 191 S.B. 739, 211 N.C. 642. 

94. Neb.-^ooper v. Cooper, 183 N: 
W. 248, 90 Neb. 209-^tuU V. Pow-* 
ell, 97 N.W, 249, 70 l7eb. -16a. 


95. Ariz.—^Martinez v. Oarcla, 30 P. 
2d 501, 43 Ariz. 243. 

Cal.—^Tropico Land & Improvement 
Co. V. Lambourn, 148 P. 206, 170 
Cal. 33. 

N.C.—^Bickley Clothing Co. v. Green, 
122 S.B. 847, 187 N.C. 772. 

47 C.J. p 73 note 61. 

96. N.C.—^Town of Wilfcesboro v. 
Jordan, 193 SJS. 155, 212 N.C. 197 
—Grady v. Warren, 161 S.B. 819, 
201 N.C. 693. 

47 C.J. p 73 note 62, 

97. N.T.—^Lexington, etc., K. Co. v. 
Goodman, 25 Barb. 469, 5 Abb.Pr. 
493. 

9a OW;—McNee v. Hart, 246 P. 373, 

■ 117 Old. 220. 

99. Conn.—^Lewisohn v. Stoddard, 63 
A. 621, 78 Conn. 676. 

4rc.J. p 74 note 59. 

L Coim.—^Fairfield v. Southport. Nat 
Bank, 59 A. 613, 77 Conn. 423—^Ev¬ 
ergreen Cemetery Ass'n v. Beecher, 
5 A. 358, 58 Cornu 65L 

a Cal.—Teeter v. City of. Los An¬ 
geles, 290 P. 11, 209 Cal. 686—Gray 
V. Magee, 24 P.2d 948, 138 Cal.App. 
653. 

Colo.-^Ileorganized CatUn ConsoL 
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Canal Co. v. Sunnyside Park IMtch 
Co., 64 P.2d 660, 98 Colo. 143. 

N.T.—W. B. Hedger Transp. Corp. v. 
Ira S. Bushey &, Sons, 61 N.T.S.2d 
876, 186 Misc. 768, affirmed 61 N.T. 
8.2d 882, 270 App.Div. 912. 

N.C.—Allred. V. Robbins, 172 S.B. 404, 
205 N.C. 823—^Bundy v. Marsh, 172 
S.B. 353, 206 N.C. 768—Walker v. 
Asheville Bldg. Securities Co., 170 
S.E. 631, 205 N.C. 166—Shuford v. 
Yarborough, 147 S.B. 824, 197 N.C. 
160. 

Ohio.—Myers v. Miller, 2 Ohio Dea, 
Reprint, 319, 2 WestL.Month. 420. 

a N.J.—^Eaymond-Commerce Corpo¬ 
ration V. Warner, 2 A.2d 878, 16 N. 
J.M1SC. 548. 

47.C.J. p 74 note 62. 

4. Ohio.-Myers v. Miller, 2 Ohio 
Dec., Reprint, 319,' 2 WestL.Month. 
420. 

5, Ohio.—^Myers v. , Miller, supra, 
e.' Mo.—Perkins v. Baer, 68 S.W. 

939, 95 MO.APP. 70. 

47 C.J. p 74 note 55. . - 

7. Cal.—Wilkerson v. iSeib, 127 P.24 
904, 20 Cal,2d 556. 

N.T.—^Riordan v. Peoples Sav. Bank 
of Yonkers, 16 N.T;S.2d 400, 258 
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ed on different relationships^ or although they may 
be liable in different amounts.® Although it is not 
essential that each defendant shall be interested as 
to all the relief prayed for,^® there should be only 
one set of facts arising out of the same transaction 
which entitles plaintiff to relief against all of the 
defendants in some degree or form.^^ Under some 
provisions it has been held that permissive joinder 
is predicated on administrative convenience and not 
on the form of action or the nature of the cause of 
action,and that such joinder of defendants does 
not unite the causes of action and leaves the charac¬ 
ter of the parties unchanged.^® 

Liability for final relief, A person against whom 
plaintiff has a right to any final relief in his action 
against other principal defendants is properly made 
a party defendant, although he is not a party to the 
contract alleged to be violated.!^ 

(2) Joinder in Alternative 

Under a code or practice act provision to such effect. 


where the plaintiff is in doubt as to the person from whonv 
he is entitled to recover, he may Join two or more defend¬ 
ants in the aiternative with a vJew to ascertaining which 
is liable. 

In the absence of statutory authority therefor^ 
where one or the other of two persons is liable oil 
a claim, but not both, plaintiff may not join such 
persons as defendants on the ground that he has a 
right to relief against one or the other of them.i5 
However, under the provisions noted supra subdi¬ 
vision c (1) of this section, or under other provi¬ 
sions as to joinder in the alternative, if a plaintiff 
is in doubt as to the person from whom he is enti¬ 
tled to recover, he may join two or more defend¬ 
ants with a view to ascertaining which is liable,!^ 
even though the alternative relief sought is not the 
same.i7 Under this rule, in an action on a. con¬ 
tract or transaction brought about by an agent, the 
agent may be joined as defendant with the prin¬ 
cipal, for relief against him, if it should be shown 
that he acted without authority in the matter.^^ 
These rules of joinder in the alternative are de- 


App.Div. 904—Sherlock v. Manwar- 
en, 203 l^T.T.S. 709, 208 App.Div. 638 
—137 E. 66 St, Inc. v. Lawrence, 
194 N.Y.S. 762, 118 Misc. 486— 
Warner Bros. Pictures Distributing: 
Corp. V. Endicott Circuit, 66 N.Y.S. 
2d 300, affirmed 58 N.T.S.2d 344, 269 
App.Div. 934. 

N.C.—^North Carolina Joint Stock 
Land Bank of Durham v. Kerr, 176 
S.E 102, 206 N.C. 610. 

Pa.—^Toth y. O’Brien, 44 Pa-Dist. & 
Co. 406—Plsczek v. Glen Alden 
Coal Co., Com.Pl., 40 Luz.Legr.Reg*. 
242—^Burcin v. KasaJ, Com.Pl., 38 
Luz.Legr.Hegr. 315. 

47 C.J. p 74 note 69. 

8. N.T.—Ader v. Blau. 148 N.B, 771, 
241 N.Y. 7, 41 A.L.R. 1216. 
Provisioa held not repealed by 

statute providing that causes of ac¬ 
tion which may be Joined must affect 

all the parties to the action,—^Kraft 

y. Smith, 148 P.2d 23, 24 Cal.2d 124, 

9. N.T. — ^Vlrdone v. Globe Bank & 
Trust Co.. 266 N.Y.S. 421, 236 App. 
Div. 126—Warner Bros. Pictures 
Distributing: Corp. v. Endicott Cir¬ 
cuit, 66 N.Y.S.2d 300, affirmed 68 
N.Y.S.2d 344. 269 App.Div. 934. 

10. N.T.—Sherlock v. Mjanwaren, 203 
N.Y.S. 709, 208 App.Div. 538—S. L. 
& Co. V. Bock, 194 N.Y.S. 773, 118 
Misc. 766. 

47 a J, p 74 note 72. 

11. N.Y.—Warner Bros. Pictures 

Distributing: Corp. v. Endicott Cir¬ 
cuit, 66. N.Y.S.2d 300, affirmed 68 
N.T.S.2d 344, 269 App.Div. 934. 

Pa—^Toth V. O’Brien, 44 Pa.Dist & 
Co. 406—State Retirement Board 
V. Dumbauld, Com,Pl., 69 Dauph.Co. 
446—rMacNichols v. Gunz, Com.Pl., 
28 teie Co. lOi—Bell v. McCann 


Bros., Com,Pl., 44 Lack.Jur. 1, 11 
Som,Leff.J. 178, 66 York Leg:.Rec, 
196—George v. Snyder, Com.Pl., 49 
Lanc.Rev. 123—^McDonald v. Ferre- 
bee, Com.Pl., 42 Sch.Leg.Rec. 30— 
Tomat v. Fidelity Building & Loan, 
Com.PI., 9 SchuReg. 97. 

47 C.J. p 74 note 73. 

12. Pa—^Toth V. O’Brien, 44 PaDist. 
&Co. 406. 

13. Pa—^Toth V. O’Brien, supra— 
George v, Snyder, Com.Pl., 49 Lane. 
Rev. 123. 

14. N.T.—Hammer ‘ v. Barnes, 26 
How.Pr. 174. 

116. Minn.—Casey Pure Milk Co. v. 
Booth Fisheries Co., 144 N.W. 460. 
124 Minn. 117, 61 L.R.A.N.S., 640. 

Or.—Continental Guaranty Corpora¬ 
tion V. Chrisman, 294 P. 696, 134 
Or. 624. 

47 C. J. p 75 note 78. 

16. HI.—McCullough V. Schuberth, 
79 N.B.2d 764, 334 Ill.App. 333. 

Mo.—^Fleming v. Tatum, 136 S.W. 61, 
232 Mo. 678. 

N.T.—^Fox Film Corporation v. Wirth 
& Hamid Realty Corporation, 246 
N.Y.S. 246, 231 App.Div. 37—Gar¬ 
rett V. McAllister, 244 N.Y.S. 283, 
137 Misc. 721-^uban-Canadian 
Sugar Co., S. A, v. Arbuckle, 216 
N.Y.S. 176, 127 Misc. 64—Olshan V. 
Buffalo Merchandising Co., 4^ N.Y. 
S.2d 768. 

N.C.—CtorpxiB OHriB cited in Peitzman 
V. Town of Zebulon, 14 S.B.2d 416, 
417, 219 N.C. 473. 

Pa—^Toth V, O’Brien, 44 PaDisi& 
Co. 405—City of Philadelphia v. 
Pennsylvania Threshermen & 
Farmers* Mut. Casualty Ins. Co., 42 
PaDist. & Co. 674—State Retire¬ 
ment Bpaxd V. Dumbauld, Com.Pl., 
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69 Dauph.Co. 446—^Bell v. McCann 
Bros., Com.Pl„ 44 Lack.Jur. 1, 11 
Som.Leg.J. 178, 66 York Leg.Rec; 
196—G^eorge v. Snyder, Com.Pl., 
49 Lanc.Rev. 123—^Eberly v. Flch- 
thorn, Com.Pl., 48 Lanc.Rev. 281, 66 
York Leg.Rec. 187—Burcin v. Ka¬ 
saJ, Com.Pl., 38 Luz.Leg.Reg. 316 
—^McDonald v. Ferrebee, Com.Pl., 
42 Sch.Leg.Rec. 30—Tomat v. Fi¬ 
delity Building & Loan, Com.Pl., 9 
Sch.Reg. 97. 

R.I.—^McGinn v. J. F. Comstock & 
Son Co., 106 A 222—^Besharian v. 
Rhode Island Co., 102 A 807, 41 R. 
I. 94. 

47 C.J. p 76 note 80.. 

Joinder of defendant In different oa* 
paoities 

Defendant receiver of fireworks 
company was properly Joined as re¬ 
ceiver and individually in action for 
injuries, such defendant being liable 
in the alternative.—^Birch-Field v. 
Davenport Shore Club, 227 N.Y.S. 624, 
223 App.Div. 767. 

17. U.S.—U. S. V. Union Metallic 
Cartridge Co., D.p.Conn., 266 F. 349. 

Pa.—^Burcin v. KasaJ, Com.Pl., 38 
Luz.Leg.Reg. 316. 

Provision held not repealed by| 
statute providing that causes of ac¬ 
tion which may be Joined must af¬ 
fect. all parties to the action.—^Kraft 
V. Smith, 148 P.2d 23, 24 Cal.2d 124. 

18, N.Y.—Ader v. Blau,. 148 N.E. 771, 
241 N.Y. 7, 41 AL.R. 1216. 

47 C.J. p 75 note 82. 

Joinder of defendants under codes 
and practice acts in actions on con¬ 
tract generally see infra $ 38. 
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signed to prevent multiplicity of suits,and should 
be liberally construed, as embodying a device of 
convenience.2^^ The word "doubt,” however, as 
used in this connection means a fair doubt as to 
whom plaintiff should look to in order to right a 
single wrong,2i and not a doubt as to whether one 
person or several persons are separately liable to 
plaintiff it does not authorize a misjoinder of 
parties^S or a joinder in the alternative of defend¬ 
ants against whom distinct causes of action are as¬ 
serted nor does it authorize a person concerning 
whom no imcertainty exists to be joined with other 
parties who are possibly liable^S or the joinder of 
parties in the alternative where no uncon^tional li¬ 
ability against either party is alleged.^® 

d. Separate Causes of Action 

Although joinder of persons against whom any relief 
Is asked Is permitted under a code or practice act provU 
Sion to such effect, even though the causes of action 
against the various defendants are not Identical, such 
Joinder Is not permitted where there Is no common In¬ 
terest and the causes of action are distinct and several. 

As a general rule, even under the codes and prac¬ 
tice acts, in the absence of a common interest in 
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the different defendants, two or more persons whose 
respective liabilities depend on causes of action 
which are essentially distinct and several may not 
be joined as defendants in one action,^even in the 
alternative, as discussed supra subdivision c (2) of 
this section, as where the liability of one arises 
from a contract and that of the other from a tort,28 
or where several persons are successively liable, 
each for his own acts alone, although in respect of 
the same matter.^^ 

Under the cpde and practice act provisions as 
to the joinder of persons against whom the right to 
relief is alleged, as discussed supra subdivision c 
of this section, the power to join several defendants 
in the same action for the purpose of claiming relief 
against them severally or in the alternative is not 
confined to cases in which the causes of action al¬ 
leged against the several defendants are exactly 
identical, but extends to cases where the subject 
matter of the complaint as against the several de¬ 
fendants is substantially the same, and the respec¬ 
tive rights of all the defendants depend substan¬ 
tially and for all practical purposes on the decision 
of the same questions of law and fact,30 although 


19. N,Y.—^Puritan Fabrics v. Charm 
Togrs. 68 N.Y.S.2d 746, 188 Mlsa 
646. 

20. Cal.—^Dallman Supply Co. v. 
Sweet, 196 P.Sd 864, 86 CaJ.App.2d 
280—^Busset v. California Build¬ 
ers Co., 12 P.2d 86, 123 Cal.App. 
667. 

La.—CprpTiB Otixis quoted in Succes¬ 
sion of Coles V. Pontchartrain 
Apartment Hotel of New Orleans, 
App., 172 So. 28, 30. 

N.Y.—Chase Nat. Bank of New York 
City V. Battat, 70 N.Y.S.2d 822, 272 
App.Div. 806, affirmed 78 N.B.2d 
466, 297 N.Y. 186—Fox Film Corpo¬ 
ration V. Wirth & Hamid Realty 
Corporation, 246 N.Y.a 246, 231 
App.Div. 87—Cuban-Canadian Su¬ 
gar Co. V. Arbuckle, 216 N.Y.S. 176, 
127 Misc. 64. 

47 C.J. p 76 note 83. 

2L Cal.—^Busset v. California Buildr 
ers Co., 12 P.2d 86, 123 Cal.App. 

. 657. 

N.Y.—^Preimd Coat Corporation v. 
Lipschutz, 238.N.Y.S. 239, 136 Misc. 
663—Klein V. Betzold, 197 N.Y.S. 
601, 119 Misc. 606. 

Pa.—George v. Snyder, Com.Pl., 49 
Lanc.Rev. 123. 

‘*A mere doubt or suspicion is not 
enough to bring . , ’. [the provi¬ 
sion] into play. There xhust be some 
nexus associating the defendants in 
an event or series of events produc¬ 
tive of the injury complained of, un¬ 
der such circumstances that, while 
there is certainty as to the alleged 
wrong to be righted, there is uncer- 


t^nty as to which of two or more 
individuals implicated is legally lia¬ 
ble therefor.”—Busset v. California 
Builders Co., 12 P.2d 36, 40, 123 Cal. 
App. 667. 

22. N.Y.—Garrett v. McAllister, 244 
N.Y.S. 283, 17 Misc. 721. 

47 C.J. p 75 note 85. 

23. N.Y.—Chase Nat. Bank of New 
York City v. Battat, 70 N.Y.S.2d 
822, 272 App.Dlv. 806, affirmed 78 
N.B.2d 466, 297 NY. 186. 

NC.—Grady v. Warren, 161 S.H. 819, 
201 NC. 698. 

24. R.I.—^Lally V. Ventrone, 120 A 
161. 

S.D.—Simonson v. Farmers Ex¬ 
change, 287 N.W. 62, 66 S.D. 673. 

47 C.J. p 76 note 86. 

25. NY.—Garrett v. McAllister, 244 
N.Y.S. 283, 137 Misc. 721. 

26. NY.—Chase Nat Bank of City 
of New York v. Battat 78 N.B.2d 
465, 297 N.Y. 186—Best Foods v. 
Mitsubishi Shoji Kaisha, 229 N.Y.S. 
864, 224 App-Dlv. 24. 

ZUconsistencies 

Under statute authorizing a plain¬ 
tiff to Join as defendants persons 
against whom the right to relief is 
alleged to exist in the alternative, al¬ 
though recovery against one may be 
inconsistent with recovery ag^nst 
the other, mere inconsistencies be¬ 
tween facts separately stated in. sup¬ 
port of one of two alternative theo¬ 
ries of liability are not to be deemed 
to render facts alleged in support of 
the other theory insufficient to con¬ 
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stitute a cause of action.—^Rlley v. 
United Finance Co., 291 NW. 392, 284 
Wls. 889. 

27. Iowa.—^Ellls V. Bruce, 245 N.W. 
320, 216 Iowa 308. 

NC.—Wingler v. Miller, 19 S.B.2d 
247, 221 NC. 137—Smith v. Greens¬ 
boro Joint Stock Land Bank, 196 
S.B. 481, 213 N.C. 343—Town of 
Wilkesboro v. Jordan, 198 S.B. 166, 
212 NC. 197—^Lucas & Lewis v. 
North Carolina Bank & Trust Co., 
174 S.B. 801, 206 NC. 909—Wil¬ 
liams V. Gooch, 173 S.B. 342, 206 
N.C. 330—Citizens Nat. of 

Baltimore v. Angelo Bros., 137 SJS. 
706, 193 NC. 676. 

S.D.—Corpus juris dted In Simonson 
V. Farmers Exchange, 287 NW. 62, 
53, 66 S.D. 67S“7Common School 
Dist No. 45 V. Inch, 229 NW. 880, 
66 S.D. 602. 

47 C.J. p 76 note 89. 

28. Cal.—Van Derhoof v. Chambon, 
8 P.2d 926, 121 CalApp. 118. 

47 C.J, p 76 note 91. 

29. Conn.—Patterson V; Kellogg, 22 
A 1096, 68 Conn. 38. 

47 C.J. p 76 note 92. 

30. Cal.—Smithson v. Sparber, 11 P. 
2d 90, 123 Cal.App. 226. 

N.Y.—Great Northern Telegraph Co. 
V. Yokohama Specie Bank, 76 NE. 
2d 117, 297 N.Y. 136. 

N.C.—Griggs V. Griggs, 11 S.B.2d 878, 
218 N.C. 674, 

Pa.—^Langrock v. Bisetti, 60 Pa.Dlst. 
&Co. 71. 
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the causes of action as against them, respectively, 
are tedmically different in form, and the several 
liabilities alleged against them, respectively, are to 
some extent based on different grounds,and not¬ 
withstanding the interest of each defendant in the 
subject matter of the controversy is a several and 
distinct, rather than a joint or mutual, interest 
and final judgment as to one cause of action might 
go against some or all of them severally, and in an¬ 
other cause of action against some of them joint- 
ly,33 or even though the court may later, on a 
showing of undue inconvenience or prejudice, or¬ 
der severance and separate trial of a particular is-. 
sue.34 

§38. -Actions on Contracts 

Under the codes and practice acts, several persons 
who are bound by separate and distinct contracts, as 
general rule may not be Joined as defendants In an action 
to enforce their several liabilities; but, under provisions 
to such effect', persons bound by the same contract may 
be joined as defendants where their . liability is Joint, 
Joint and several, and even, under some provisions, en¬ 
tirely several. 

Under the codes and practice acts, as at common 
law, as discussed supra § 35, where, in an action on 
a contract, no other person has acquired an interest 
in the matter in dispute, only parties to the con¬ 
tract sued on should be made parties defendant to 
the action and as a general rule several persons 
may not be joined as defendants, who are bound by 
separate and distinct contracts,3^3 as in the. case of a 


principal obligor and a party severally liable on a 
-collateral cpntract^^ Plaintiff may not join, as de¬ 
fendants, persons who have agreed with the prin¬ 
cipal defendant; but not with plaintiff, to perform a 
part of the obligation.^® Under some code and 
practice act provisions, however, several persons 
may be joined as defendants, where the different 
contracts relate to the same subject matter;, and the 
respective rights or liabilities of the several defend¬ 
ants depend substantially on the same questions of 
law and fact.®® 

Single contract imposing joint UabiUiy. Under 
the codes and practice acts, where a contract con¬ 
tains a joint obligation by two or more obligors, all 
of such obligors may be joined as defendants in an 
action thereon.^® As discussed infra § 46, in the ab¬ 
sence of statute to the contrary as a gdieral rule all 
of such obligors must be joined as defendants ;• un¬ 
der some Codes and practice acts, however; contracts 
which at common law would be regarded as joint 
contracts are construed to be joint and several, and 
an action thereon may, at the election of plaintiff, 
be brought against all or any one or more of the 
coobligors.^! These provisions have been held to 
apply to implied contracts as well as to express con¬ 
tracts,^® but not to contracts existing at the time of 
the passage of the statute,^® and have also been held 
to have no application to joint oral contracts 
but as to this there is also authority to the con¬ 
trary.^® 


S.C.—South Carolina Nat. Bank v. 
Mortgage Loan Co., 157 S.B. 74, 169 
S.C. 369. 

47 C.J. p 76 note 96. 

31. Cal.—•’Van Derhoof v. Chambon, 
8 P.2d 925, 121 Cal.App. 118. 

82. N.C.—Oyster v. lola Min. Co., 62 
S.B. 198, 140 N.C. 186.; 

47 C.J. p 76 note 97. 

33. Conn.—Lewisohn v. Stoddard, 63 
A. 621, 78 Conn. 676. 

34. Pa;—^Langrock v. Bisetti, 50 Pa. 
List. & Co. 71.. 

35. Cal.—^Barber v. Cazalis, 30 CaL 
92 

1 C.J. p 1073 note 27. 

36. Cal;—Douglass v. Walker, 24 P. 
2d 515, 138 CalJ^pp. 423. 

Oa.—Coppedge v. Allen, 177 S.B. 340, 
179 Ga. 678, followed in 177 S.E. 
344, 179 Ga. *684. 

Mich.—Coke v. Brunswick-Balke-Col- 
lender Co., 258 N.W. 267, 270 Mich. 
283—^Rundman v. Brown, 193 N.W. 
. 880, 223 Mich. 298. 

47 CJ. p 76 note 6. 

37- Or.—-Wolf V. Bppenstein, 140* P. 

751, 71 Or. X 
47 a J. p 76 note 6. 

N.T.-^^-Cozzens v. American Gien. 


Engineering Co., 106 N.T.S. 648, 
65 Misc. 393. 

47 ax p 77 note 7. 

39. C.S.—German-American Mercan¬ 
tile Bank v. Gas Service Corp. of 
America, D.C.Wash., 228 P. 827. 

N.X—B. & B. Inv. Co. v.. Kaufman, 
136 . A 186, 100. N.JJE3Q. 411. 

S.D.—Security Nait. Bank of Sioux 
Palls V. Appel, 213 N.W. 943, 51 
S.D. 874. 

47 ax p 77 note 8. 

40. Ark.—^Meyers Store Co. v. Arm¬ 
strong, 61 S,W.2d 440, 187 Ark. 636. 

Iowa-—Greenland v. Carter, 268 N.W. 
678, 219 Iowa 309. 

Neb.—Raddatz v. Christher, 173 N.W. 

677, 108 Neb. 621.. 

47 ax p 77 note 10. 

41. U.S.—Darling Shops of Tennes¬ 
see V. Brack, C.aA.Ark., 96 P.2d 
186. 

Ariz.—IT. S. Fidelity & Guaranty Co. 

V. Alfalfa Seed & Lumber Co., 297 
P. 862, 38 Ariz. 48. 

Iowa.:—Clapp V. Wallace, 266 N.W. 
493, ,221 Iowa 672. 

Mo.-T'Blmer v. Copeland, App., 141 S. 

W. 2d 160, certiorari quashed State 
ex rel, Elmer v. Hughes, 146 S.W. 
2d 889, 347 Mo. 237—Root Grain 
Co. y. Fowler,. App., .91 S.W.2d 107 
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—Welch-Sandler Cement Co. v. 
MuUlns, App., 81 S.W.2d 86. 
W.Va.—State ex rel. Connellsvllle 
' By-Product Coal Co. v. Continental 
Coal Co., 186 S.B. 119, 117 w:Va. 
447, 106 AL.R. 83. 

47 C.X p 77 note 19. 

Construction of statutes 

(1) The statute, being remedial, 
should not be given a tCchnic^ or 
limited construction.—State ex rel. 
Connellsvllle By-Pr6duct Coal Co. v. 
Continental Codl Co., supra. 

(2) Statute providing all parties to 
Jomt obligation may be sued jointiy 
or severally and statute containing 
exceptions to such rule, reenacted at 
same time, must be construed togeth¬ 
er.— tr. S. Fidelity & Guaranty Co. v. 
Alfalfa Seed & Lumber Co., 297 P. 
862, 88 Ariz. 48. 

42. Miss.—J; B. White’s Garage v. 
Boyd, 116 So. $34, 836, 149 Miss. 
'•883 

47 ax p 77 note 14. 

43. . |iOnh.^-^undberg v. Goar, 99 N. 
. W. 688, 92 Minn. 14X 

44i Colo.—Exchange Bank v. Ford, 
8 P. 449, 4 P. 746, 7 Colo. 814. 

4& Minn.—^Ing^ y. Singeri 214 N. 
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Under statutory provisions authorizing a suit 
against joint -defendants, although not all of them 
may be served, plaintiff may make several joint ob¬ 
ligors parties defendant, although he can obtain 
service on only one of them>® 

Single contract impoHiig several liability. Under 
the provisions- of the various codes and practice 
acts, where two or more persons are severally lia¬ 
ble upon the same written instrument or obligation, 
including parties to bills of exchange and promis¬ 
sory notes, as discussed in Bills and Notes <§ 556, 
they may, all or any number of them, be joined as 
defendants in the same action, at the option of 
plaintiff,^^ even though the amounts for which they 
are liable are different and, where plaintiff sues 
the different, defendants severally, he may elect 
which, be will, first sue.^^ This rule applies only 
where two or more persons are severally liable on 
die same written obligation or instrument,^® and 
does not alter the gaieral rule that two or more 
persons shall not be joined as defendants who are 
only severally liable to answer for the same dtebt, 
or to give recompense for the same injury nei¬ 
ther does it authorize the joinder of several persons 
who are liable on separate obligations or contracts, 
although they arise out of the same transaction,®^ 
or are in respect of the same subject matter.®® 

It has been held that the right to join several de¬ 
fendants under this rule applies only to a contract 
on which the parties are each severally liable for 
the whole amount, and not where each is liable only 
for a stipulated or proportionate amount;®^ but the 


weight of authority is to die contrary.®® 

Single contract imposing joint and. serverol lia^ 
bUity. Under some of the. codes and practice acts, 
which in effect abolish the common-law rules as to 
joint and several liabilities on contracts,®® where 
several persons are jointly and severally bound by 
the same obligation or contract, an action thereon 
may be maintained, at plaintiff's, option, against all, 
or one, or any intermediate number of them.®^ This 
rule has also been held to apply under a code pro¬ 
vision that on a several liability plaintiff may pro¬ 
ceed against defendants served as if they were the 
only defendants.®® 

I 39. — — Actions for Tort 

a. In general 

b. Requirements as to jomt nature of 

tort 

c. Application of statutory provisions 
a. In General 

In the absence of a statute to the contrary* fhe rule 
In Jurisdictions having codes or practice acts Is that the 
plaintiff may . at Ws election sue all, one, or any Inter¬ 
mediate number of joint tort-feasors.' 

In the absence of any express provision to. the 
contrary, in jurisdictions having codes of procedure 
or practice acts, as at common law, as discussed su¬ 
pra § 36, where a tort is committed by two or, more 
persons as joint tort-feasors, they are regaided as 
being jointly and severally liable therefor, and 
plaintiff at his election may sue all, or one, or any 
intermediate number of such joint tort-feasors;®® 
but he may not, at the same time, sue both separate- 


W. 778, 216 N.W. 789, 173 Minn. 

57. .. . 

47 C.J. p 77 note 17. 

46. U.S.—Ostrander v. Blandin, D.C. 

N-.Y,, 211 F. 733. 

47 C.J. p 77 note 20. 

CJal.—Garcia v. Superior Court In 
and for San Bernardino County, 113 
P.2d 470, 46 Cal.App.2d 31—South¬ 
ern Surety Co. v. Bank of Lassen 
County, 4 P.2d 962, 118 Cal.App. 
149. 

Pa.—Globe Indemnity Co. v. 

Beef Co., Com.Pl., 33 LuzXeg.Reff. 
261. 

WlS.—Ernest v. Schmidt,.'227 N.W. 
., 26, 199 Wis. 440. 

1;:C.J. p 1078 note 26^9 aJ. P -714 
note 66—47 C.J. p 78 note 24. 
4a. Or.-^^j^randy v. Wlllliams,' 34 P. 
2d 622, 147 Or. 409—Closset v. Port¬ 
land Amusement Co., 290 P. 656, 
184 or; 414, rehearing denied 298 P. 
720, 184 Or; 414. 

49. N.Y.—Hamilton P. Ins. Co. v. 
Greger, 218 H.T;S. 684, 218 App.Dlv. 
636. 

8<^ N.Y.-^Lahe v. 184 Njr.S. 


92, 76 Misc. 48, 8 N.Y.Civ.iProc., 
N.S., 187. 

47 C.J. p 78 note 26. 

51. N.T.—^Lahe v. Fenn» supra. 

62. Mich.—^Runciman v. Brown, 193 
N.W. 880, 223 Mich. 298. 

47 C.J. p 78 note 28. 

53. Mo.—^Bracht v. Johnson, 178 S. 
,W. 692, 187 Mo.App. 220. 

54. N.Y.—Straus v. Hoadley; 48 N.T. 
S. 289, 23 APP*I>iv. 360. 

47 C.J. p 78 note 80. 

56. BZy.—^Hastings Industrial Co. v. 

Jones, 181 S.W. 864, 167 Ky. 714. 
47 .G.J. P 78 note 21. 

56. Ky.—Williams v. Rogers, 14 
“Bush 776" 

57. Ga.—^Hunter v. Bursoh, 147 S.B. 
63, 168 GA 69. 

Mich.^—Lorlmer v. Goff, 186 N.W. 791, 
216 Mich. 687. 

N'.C.-^Taylor v. Everett, 124 S.E. 

816, 188 IT.C. 247. 

47 C.J. p 79 note 86.> 

58. K.T.—Spe^ers v. Bisk, 8. Hun 
7.06, 6 Thonap. &C. 197,.. 

47 C.J. P 79 note 86. ' . 
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59. U.S.—'Padgett v. Chicago, R. L 
& P. Ry. Co., C.C.A.Okl.. 54 F.2d 
676—Weatherford v. Radcliffe, D.C. 
S.C., 63 PiSupp. 107—Donnelly Gar¬ 
ment Co. V. International Ladies’ 
Garment Workers' Unio^ D.C.Mo., 
47 P.Supp. 61—Simon v. Stangl, D. 
C.Minn., . 54 P.2d 73r-Shredded 
Wheat Co. v., Kellogg Co., . D.C. 
Conn., 26 P.2d 284. 

Ark.—rMeyers Store Co. v. Armstrong, 
61 SiW.2d 440, *187 Ark. 636—Mc- 
Culla V. iBrow'n, 13 S.W.2d 814, 178 
Ark. 1011. 

Cal.—^Farrell v. Placer County, 146. P. 
2d 670, 23 Cal.2d 624, 153 A.L.R. 
. 823—^Linberg v, Stango, 297 P. 9, 
211 Cal. 771, 76 A.L.R. 355—Coslin- 
. er V. Briones, 204 P. 19, 187 Cal. 657 
—Black V. Bfinghurst, 46 P.2d 993, 
.7.Cal.App.2d 71lT-Muller v. Coast 
' Counties Gas & Electric Co., APP*, 
271 P. 838. . ; ' 

Colo.—Cardiff Light & Water Coi. .v, 
Taylor, 216 P. 711, 73 Oolo, .6^6. 
Ga.—Williams v.., Grier, ‘26 ,S.B,2d 
698, 196 Ga. 827,. conformed to 27 
S.E.2d 362, 70 Ga.App. 76—Wall v; 
'Wall, 168 aE. 893, .176 CfA 
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ly and jointly, since two such actions would be in¬ 
consistent.^® The motive of plaintiff in joining sev¬ 
eral defendants is not a proper subject of inquiry 
by the court, Where* he has a right to proceed 
against all, and alleges a joint cause of action in 
tort against them.®i Insolvency of a defendant does 
not affect the right of plaintiff to join him with 
others in the action if he is jointly liable for the 

V)rt®2 

h* Bequireiiients as to Joint Nature of Tort 

(1) In general 

(2) Separate acts 


(1) In General 

The ruJe perm<ftting Joinder of tort-feasors Is appli- 
cable when and only when there Is such conoert of ac¬ 
tion or unity \f design among the several wrongdoers 
as to constitute them Joint tort-feasors, although there 
need not be any breach of a Joint duty. 

The general rule that joint tort-feasors may be 
joined, as defendants is applicable when aiid only 
when the tort is a joint tort, that is, when there is 
such a concert of action or unity of desi^ among 
the several wrongdoers as to constitute them joint 
tort-feasors.®^ 


Hopkins V. City of Atlanta, 157 S.B. 
473, 172 Ga. 264—Shewmake v. 

Robinson, 96 S.B. 564. 148 Ga. 287 
—^Reeves v. McHan, 60 S.E.2d 787, 
78 Ga.App. 306—^Rasrsdale v. Love, 
178 S.E. 765, 60 Ga.App. 900—Al¬ 
len V. Landers, 146 S.B. 794, 39 
Ga.App. 264—^Kelly v. Georgia Ry. 
& Power Co., 101 S.E. 401. 24 Ga. 
App. 439, reversed on other grounds 
Georgia Ry. & Power Co. v. Kel- 
ly« 105 S.E. 300, 150 Ga. 698, con¬ 
formed to 105 S.E. 638, 26 GaJV.pp. 
,116. 

Idaho.—^Lorang v. Hays. 209 P.2d 733, j 
69 Idaho 440. 

HI.—Curtis v, Lowe, 87 N.B.2d 866, 
338 IlLApp. 463. 

Ind.—Inter State Motor Freight Sys¬ 
tem V. Henry, 38 N.B.2d 909, 111 
Ind.App. J79—Kniola v. Kozlowskl, 
129 N.E. 489, 76 Ind.App. 2—Parry 
Mfg. Co. V. Crull, 101 N.E. 756, 66 
Ind.App. 77. 

Iowa.—Way v. Waterloo, C. F. & N. 
R. R., 29 N.W.2d 867, 239 Iowa 244, 
174 A.L.R. 723—^Fay v. Dorow, 276 
N.W. 31, 224 Iowa 276—Baumchen 

V. Donahoe, 242 N.W. 633, 215 Iowa 
612—Elder v. Maudlin. 239 N.W, 
677, 213 Iowa 758—^McDonald v. 
Robinson, 224 N.W. 820, 207 Iowa 
1293, 62 A.L.R. 1419. followed in 
McDonald v. Padzensky, 224. N.W. 
824—Overstreet v. New Nonpareil 
Co., 167 N.W. 669, 184 Iowa 486. 

Ky.—^Penrod v. Devine, 192 S.W.2d 
817, 301 Ky. 629—Pulliam v. Gen¬ 
try, 268 S.W. 667, 206 Ky. 763— 
Hutchinson v. Ohio Valley Electric 
Ry. Co., 209 S.W. 365, 183 Ky. 396 
—^Pickerlll v. City of Louisville, 
100 S.W. 878, 875, 126 Ky. 218. 

Mo.—Abbott V. City of Senath, 248 S. 

W. 641—^Blasinay v. Albert Wenz- 
lick Real Estate Co., 138 S.W.2d 
721, 235 Mo.App. 626—Payne v. 
Bertman, 27 ;S.W.2d 28, 224 Mo.App. 
690—^Fitzwilliajns V. Northwestern 
Trust Co., App., 10 S.W.2d 334— 
Hunter Land & Development Co. v. 
Caruthersville Stave & Heading Co., 

9 S.W.2d 681, 223 Mo.App. 132. 

Mont—Verlinda v. Stone & Webster 
Engineering Corporation, 119 P. 
673, 44 Mont 223. 


N.J.—Dirk V. Sanitary Const. Co., 148 
A. 822, 105 N.XLaw 232—Newman 
V. Fowler, 37 N.J.Law 89. 

N.T.—Kapossky v. Berry, 207 N.Y.S. 
719, 212 App.Div. 833—Rost v. 

Kessler, 39 N.Y.S.2d 863, 179 Misc. 
709—Kaszovltz v. Trustees of Sail¬ 
ors' Snug Harbor, 216 N.Y.S. 746, 
127 Misc. 818—Bailey v. Kew 
Queens Corp., 78 N.Y.S.2d 509— 
Dunn V. State, 52 N.Y.S.2d 128. 
N.C.—Shaw V. Barnard, 61 S.E.2d 296, 
229 N.C. 713—Godfrey v. Tidewater 
Power Co., 27 S.B.2d 786, 223 N.C. 
647. 149 A.L.R. 1183—Chamock v. 
Taylor, 26 S.B.2d 911, 223 N.C. 360, 
148 A.L.R. 1126^—^Bost v. Metcalfe, 
14 S.E.2d 648, 219 N.C. 607—Brown 
V. Southern Ry. Co., 162 S.B. 618, 
202 N.C. 266—^Bowman v. City of 
Greensboro, 130 S.B. 502, 190 N.C. 
611—Crisp V. Montvale Lumber 
Co., 128 S.B. 146, 189 N.G 733— 
Patterson v. Champion Lumber Co., 

. 94 S.E. 692, 175 N.C. 90—Holli- 
field V. Southern Bell Telephone 
& Telegraph Co., 90 S.B. 996, 172 
N.C. 714, error dismissed South¬ 
ern Bell Telephone & Telegraph 
Co. V. Hollifleld, 38 S.Ct 222, 246 U. 
S. 680, 62 L.Ed. 644—Lloyd v. 
Southern Ry. Co., 81 S.B. 1003, 166 
N.C. 24, aflirmed Southern Ry. Co. 
V. Lloyd, 36 S.Ct 210, 239 U.S. 496, 

60 L.Bd. 402. 

Ohio.—^Micelli v. Hirsch, App., 83 N. 
E.2d 240—Gibson v. Johnson, 42 
N.E.2d 689, 69 Ohio App. 19— 
Wenzlanskl v. Allen, 1 N.B.2d 1018, 

61 Ohio App. 482—^Brownfield v. 
Chapman. 25 Ohio Cir.Ct,N.S., 443 
—^Albers v. Great Central Trans¬ 
port Corporation, 14 Ohio Supp. 
26—^Lehrer v. Cleveland R. Co., 20 
Ohio N.P..N.S.. 481. 

Okl.—^Nolan v. Mathis, 272 P. 868, 
134 Okl. 79—Cain v. Quannah Light 
& Ice Co., 267 P. 641, 131 Okl. 26 
—City, of Tulsa v. Wells, 191 P. 
186, 79 Okl. 39—Selby v. Lind- 
strom, 168 P. 1127, 69 Okl. 227. 
S.C.—^Doctor V. Robert Lee, Inc., 66 
S.E,2d 68, 216 S.C. 332—Simon v. 
Strock, 39 S.B,2d 209, 209 S.C. 134, 
168 A.L.R. 696—Pendleton v# Co- 
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It is not necessary for this pur- 


lumbia Ry., Gas & Electric Co., 181 
S.E. 265, 138 S.C. 326. 

S.D.—Corpus juris cited in Fusfleld 
V. Smith, 282 N.W. 623, 624, 66 S. 
D. 809. 

Wash.—^Eyak River Packing Co. v. 
Huglen. 266 P. 123, 143 Wash. 229, 
reheard 267 P. 638, 143 Wash. 229 
—Wood V. Rolfe, 221 P, 982, 128 
Wash. 66. 

47 C.J. p 79 note 40. 

Purpose of rtUe 

The purpose in allowing all Joint 
tort-feasors to be made parties de¬ 
fendant at any time before Judg¬ 
ment is to provide for settlement 
of the whole controversy in a single 
action.—Godfrey v. Tidewater Power 
Co.; 27 S.B.2d 736, 228 N.G 647, 149 
A.L.K 1183. 

Buies as to impleading 
The rules regarding the right of 
one defendant to implead another, do 
not necessarily govern the right of a 
plaintiff to Join two defendants 
whom he alleges to be Joint tort 
feasors.-Reilly v. Moran Towing & 
Transp. Co., 62 N.Y.S.2d 671, affirmed 
In re Reilly’s Estate, 62 N.Y.S.2d 
600, 270 App.Div. 892. 

SO- S.C.—^McKenzie v. Southern Ry. 
Co., 102 S.B. 514, 118 S.C. 463. 

61. U.S.—Simon v. Stangl, D.C 
Minn., 54 F.2d 78. 

47 C.J. p 79 note 41. 

62. N.C.—Hough'V, Southern R, Co., 
67 S.B. 469, 144 N.C. 692. 

47 C.J. p 80 note 42. 

63. Miss.—Corpus JUrls cited In 
Weems v. Lee, 187 So. 531, 532, 185 
Miss. 98. 

S.C.—Pendleton v. Columbia iRy., Gas 
& Electric Co., 181 S.B. 266, 133 
S.C. 326. 

S.D.—Cresbard Grain Co. v. Famham, 
244 N.W. 91, 60 S.D. 179-HCbrpus 
JUxis cite4 iOL Northern Finance 
Corporation v. Midwest Commer¬ 
cial Credit Co., 239 N.W. 242, 243, 
69 S.D. 282. 

47 C.J. p 80 note 44—63 C.J. p 1166 
note 20. 

Primary aud seooudary .UabUity 
Wliere one party defendant is prl- 
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design, commit separate and independent torts 
which cause separate and distinct injuries their lia¬ 
bilities are several only, as discussed in the CJ.S. 
title Torts § 35, also 62 CJ. p 1132 note 61, and they 
may not be joined as defendants in an action for 
such injuries,*^® , even though the injuries were simi¬ 
lar in character and inflicted at the same time.^l' 
However, where separate and distinct wrongful acts 
of several persons concur in point of time, and com¬ 
bine in directly causing a single injury, the wrong¬ 
doers are joint tort-feasors, as discussed in the C 
J.S. title Torts § 35, also 62 CJ. p 1133 notes 71- 
73, and may either be sued severally or any or all 
may be joined as defendants in one action,^^ at 
least where the persons all have knowledge of the 
effect of their independent acts,'^^ and even, it has 
been held, although actual, voluntary, and intention¬ 
al concert , of action or unity of design on the part 
of defendants is lackingJ^ Nevertheless, several 
tort-feasors, amongst whom there is no concert of 
action or unity of design, and whose wrongful acts 
are separate and distinct when committed, cannpt 
properly be joined as defendants, where their acts 
merely remotely unite, if at all, in their consequenc¬ 
es to produce the injury xior, according to som#. 


marily liable for tort and the other 
secondarily liable, there can be no 
Joinder.—^Albers v. Great Central 
Transport Corporation, 14 Ohio Supp. 

25. 

64. TT.S.—Charman v. Lake Brie, 
etc., R. Co., C.C.Ind., 106 F. 449. 

66. TT.S.—Charman v. Lake Brie, 
etc., R. Co., supra. 

Ga.—Scearce v. Gainesville, 126 S.B. 

888, 83 Ga.App. 411. 

60. Iowa.—^Freeby v. Sibley, 167 N. 

W. 770, 183 Iowa 827. 

Ohio.—^Blanton v. Sisters of Charity, 

79 N.jB3.2d 688, 82 Ohio App. 20— 

Grififen v. Cincinnati Realty Co., 

16 Ohio N.P.,N.S., 123. 

67. Iowa.—Baumchen v. Donahoe, 

242 N.W. 533, 215 Iowa 612. 

Ky.—^Town of Wingro v. Rhodes, 28 
S.W.2d 465, 234 Ky. 386. 

N.C.—Shaw V. Barnard, 61 S.B.2d 296, 

229 N.C. 713—Smith v. McDowell 
Furniture Co., 16 S.B.2d 685, 220 
N.C. 165—^Bost V. Metcalfe, 14 S.B. 

2d 648, 219 N.C. 607. 

Ohio.—^Albers v. Great Central Trans¬ 
port Corporation, 14 Ohio Supp. 26. 

47 C.J. p 80 note 48. 

68. Cal.—^Hudgens v. Chamberlain, 

120 P. 422, 161 Cal. 710. 

47 C.J. p 80 note 49. 

69. U.S.—U. S. V. Platt, Cal., 16 S. 

Ct 498, 167 TT.S. 113, 39 L.Bd. 689. 

47 C.J. p 80 note 60. 

70. TT.S.—^Mores v. Jackson, D.C. 

Wash., 60 F.2d 698—Ransom V. 
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Matson Nav. Co., D.C.Wash., 1 F. 
Supp. 244. 

Cal.—^Ramsey v. Powers, 241 P. 667, 
74 Cal.App. 621. 

Iowa.—Overstreet v. New Nonpareil 
Co., 167 N.W. 669, 184 Iowa 486. 

Ky.—Watson v. Pyramid Oil Co., 248 
S.W. 227, 198 Ky. 136. 

47 C.J. p 80 note 62. 

71. Mo.—^Benson v. City of St. Lou¬ 
is, 219 S.W. 676. 

47 C.J. p 81 note 53.. * 

72. TT.S.—Corpus Juris quoted In 
Mails V. Kansas City Public Serv¬ 
ice Co., D.C.MO., 61 F.Supp. 662, 
664. 

Ga.—Gooch v. Georgia Marble Co., 
107 S.B. 47, 161 Ga. 462, answers 
to certified questions conformed to 
107 S.B. 422, 27 Ga.App. 80—^Reeves 
V. McHan, 60 S.E.2d 787, 78 Ga. 
App. 306—Floyd v. Williams, 188 
S.B. 467, 64 Ga.App. 667—Smith v. 
Floyd County, 137 S.E. 646, 36 Ga. 
App. 554. 

HI.—Frank Parmalee Co. v. Whee- 
lock, 79 N.B. 652, 224 Ill. 194—Cur¬ 
tis V. Lowe, 87 N.E.2d 866, 338 Ill. 
App. 463. 

Ind.—Rudolph v. Ayde, 149 N.B. 734, 
84 Ind.App. 202--City of Valpa¬ 
raiso V. Moffltt, 39 N.B. 909, 12 Ind. 
App. 250, 64 Am.S.R. 622. 

Iowa.—Way v. Waterloo, C. F. & N. 
R. R., 29 N.W.2d 867, 239 Iowa 244, 
174 A.L.R. 723—Producers' Live¬ 
stock Marketing Ass'n v. Living¬ 
ston, 260 N.W. 602, 216 Iowa 1267 
—Daggy V. Miller, 162 N^W. 864, 
180 Iowa 1146. 


Kan.—^Evans v. Marsh, 146 P.2d 140*, 
168 lECan. 48—Turner v, Kent, 7 P. 
2d 613, 134 Kan. 674. 

Ky.—^Hutchinson v. Ohio Valley Elec¬ 
tric Ry. Co., 209 S.W. 366, 183 Ky. 
396. 

Mo.—Charlton v. Jackson, 167 S.W. 

670, 183 Mo.App. 613. 

N.Y.—Golembeiski v. American Ha¬ 
waiian S. S. Co., 254 N.Y.S, 676, 
234 App.Div. 307—Smith v. Earle, 
196 N.Y.S. 342, 202 App.Dlv. 306. 
N.C.—Shaw V. Barnard, 51 S.B. 2d 
296, 229 N.C. 713—Godfrey v. Tide¬ 
water Power Co., 27 .S.B.2d 786, 
223 N.C. 647, 149 A,L.R. 1183. 
Ohio.—Micelli v. Hlrsch, App., 83 N. 
B.2d 240—^Albers v. Great Central 
Transport Corporation, 14 Ohio 
Supp. 26. 

47 C.J. p 81 note 67. 

73. N.C.—^Llneberger v. City of Gas¬ 
tonia, 146 S.B. 79, 196 N.C. 445— 
Moses V. Morganton, 133 S.B. 421, 
192 N.C. 102. 

74. N.C.—Shaw v. Barnard, 61 S.E. 
2d 296, 229 N.C. 713. 

Ohio.—Blanton v. Sisters of Charity, 
79 N.B.2d 688, 82 Ohio App. 20. 

47 C.J. p 81 note 58. 

75. Arlz.—Salt River Valley Water 
•Users* Ass’n v. Cornum, 63 P.2d 
639, 49 Ariz. 1. 

Cal.—^Weinberg Co. v. Bixby, 196 P. 
26, 186 Cal. 8.7. 

Ga.—Carter v. La Mance, 161 S.B. 

406, 40 Ga.App. 696. 

Idaho.—Verheyen v. Dewey, 146 P. 
1116, 27 Idaho L 


pose that there should be a breach of a joint duty,®^ 
but it is sufficient if the injury results from an act 
or omission which constitutes at the same time a 
breach of duty owing by each defendant to plaintiff, 
although such duties are not the same and do not 
grow out of the same or similar principles of law 
and, where the wrong complained of was an omis¬ 
sion or violation of a joint or common duty, any 
number of defendants may be joined who are 
charged with the tort which produced the injury.^® 
Thus several tort-feasors may be joined as defend¬ 
ants when they have united by design or act to 
produce the injury,^7 where their wrongful acts 
result from a conspiracy among themselves 
and, where several acts are done in pursuance of a 
single fraudulent scheme, all persons may be joined 
who in any manner have participated in such scheme 
or received anything through it.®^ 

(2) Separate Acts 

Persons whose separate and distinct wrongful acts 
concur In time and combine directly in causing a single 
Injury may be treated as Joint tort-feasors and sued 
severally or Jointly in one action. 

The rule is well settled that, where two or more 
persons, without any concert of action or unity of 
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authorities, may two tort-feasors be properly joined 
as defendants in an action for injuries arising out 
of their concurrent acts, where one is primarily 
and the other secondarily liable^® or where the 
claim ag^ainst one of two parties is based solely on 
respondeat superior or agency liability.^^ 

Legal or equitable relief distinguished, A dis¬ 
tinction is made according to whether the relief 
demanded, in an action for an injury arising out of 
the separate acts of different defendants between 
whom there has been no common design or concert 
of action, is of a legal or equitable nature, it being 
held that, although a joinder of defendants cannot 
be had, in such a case in an action at law for dam¬ 
ages, such a joinder may be made in an action 
asking equitable relief, 

c. Application of Statutory Frovisioiis 

Tha applicability of statutory provisions relating to 
the Joinder of parties to tort actions depends on the 
terms and language employed therein. A provision au¬ 
thorizing all persons to be Joined as defendants against 
whom a right to any relief is alleged Is applicable in a 
tort action. 

The provisions frequently found in codes and 
practice acts, authorizing all persons to be joined 
as defendants against whom the right to any re¬ 
lief is alleged, have been held to apply in an action 
of tort, and to authorize ah persons to be made de¬ 
fendants against whom the right to any relief, in 
respect of or arising out of the same transaction, 
is claimed, whether jointly, severally,. or in the al¬ 


ternative and under these provisions, where it 
is alleged that two or more persons are responsible 
for certain tortious acts, they may all be joined as 
defendants,^! whether their torts were joint, inde¬ 
pendently concurrent, or successive,^^ and, where 
plaintiff is in doubt as to the person from whom 
he is entitled to recover for the injury, he may 
join two or more defendants in the alternative.^^ 
A statutory provision permitting one having a cause 
of action against several persons, and entitled to one 
satisfaction, to join such as he sees fit, applies to 
an action against joint tort-feasors;^^ but a code 
provision that persons jointly or severally liable 
on the same “obligation or instrument’’ may be in¬ 
cluded in the same action does not apply in an ac¬ 
tion against several persons for tort, as the parties 
are not liable jointly or severally on an obligation 
or instrument.85 A provision for severance of 
claims or issues and for a separate trial for con¬ 
venience or to avoid prejudice has been held ap¬ 
plicable only to cases of permissive joinder, that is, 
joinder of defendants against whom relief is sought 
jointly, severally, or in the alternative, and does 
not apply to cases where the joinder of joint tort¬ 
feasors is permissible tmder the common law;^® 
despite such a statute, the common-law right to sue 
joint tort-feasors in a single action will not be de-: 
nied merely to suit the convenience of defendant^T 
or to avoid prejudice in the sense that one defendant 
will be in a more unfavorable position than in a 
separate suit.^® 


Ky.—^Rose v. Spragrue, 59 S.W.Sd 664, 
248 Ky. 636—Stephens v. Schadler, 
207 S-W. 704, 182 Ky. 838. 

N.C.—Host Y. Metcalfe, 14 S.R2d 648. 
219 N.C. 607. 

Ohio.—^Lismch v. Pennsylvania R. Co., 
28 Ohio N.P..N.S., 498, afllrmed 194 
N.B. 81, 48 Ohio App. 296—McCor¬ 
mick v; ‘ Hippodrome Amusement 
Co., 21 Ohio N.P., N.S., 167. 

R.L—^Mockel v. Pawtucket Gas Co. 
of New Jersey, 139 A. 808, 48 H.L 
485, 

Wash.—Snavely v. City of Golden- 
dale, 117 P.2d 221, 10 Wash.2d 468. 
47 CJ. P 8,1 note 59. 

76. Ohio.—Albers v. Great Central 
Transport Corp., 60 N.E.2d 669, 146 
Ohio St. 129—Canton Provision Co. 
V. Gander, 196 N.B. 684, 130 Ohio 
St; 43—^Wenzlanski v. Allen, 1 N. 
B.2d 1018, 61 Ohio App. 482—Albers 
V. Great Central Transport Corpo¬ 
ration, 14 Ohio Supp. 26. 

Statute imposliigr liability on two 
persons ' * 

The statute provldlngr that com¬ 
pany *employingr railroad engrineer as 
well as engineer shall be liable in 
damages to thbse injured by neglect 
of engineer does hot change the es¬ 


tablished law as to Joinability of 
actions against tort-feasors whose 
ffiults differ in nature and degree.— 
Ammond v. Pennsylvania R. Co., C. 
aA.Ohio, 125 P.2d 747, certiorari der 
nied 62 S.Ct 1288, 816 U.S. 691, 86 
L.Bd. 1762, 

77. Ohio.—^Mallon v. Price, 20 Ohio 
N.P„N.S., 69. 

Joinder of master and servant as de¬ 
fendants in actions for injuries to 
third persons see Master and Seiv- 
ant § 679. 

78. S.C.— Corpus Juris guoted in 
Deas V. Rock Hill Printing & 
Finishing Co., 171 S.H. 20, 22, 171 
S.C. 68. 

Wash,—Seattle Taxicab Co, v. De 
Jarlais, 286 P. 785, 185 Wash. 60. 
47 .C.J. p 81 note 60. 

79. S.C.— Corpus Juris quoted iu 
Deas V. Rock Hill l^inting & 
Finishing Co., 171 S.B. 20, 22, 171 
S.C..68. 

47 CJT. p 81 note 61. 

80. Cal.—Kraft v. Smith; 148 P.2d 
28, 24 Cai:2d 124—Adams v. South¬ 
ern Pac. Co., 293 P. 681, 109 cal. 
App: *728." 

Iowa.—Way v. Watertoo, Ci P. & N. 
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R. R., 29 N.W.2d 867, 239 Iowa 244, 
174 A.L.R. 723. 

Pa.—Good Roads Co; v. Lancaster 
County, 17 Pa.Dist.&Co. 588, 43 
Lanc.Li.Rev. 61. 

8L N-T.—Brooklyn First Constr. Co. 
v. Rapid Transit Subway Constr. 
Co., 206 N.Y.S. 822, 211 App.Div. 
184. 

47 C.J. p 82 note 66. 

82. Cal.—Kraft v. Smith, 148 P.2d 
28, 24 Cal.2d 124. 

83. Cal.—^Kraft v. Smith, supra— 
Adams V. Southern Pac. Co., 293 
P. 681, 109 Cal.App. 728. 

84^ Mo.—Sanders v. Marks, 60 S.W. 

2d 692, 228 Mo.App. 1079. 

47 ax P 82 note 67. 

83. Colo.—Millard v. Miller, 88 P. 

846, 89 Colo. 103. 

47 C.J. p 82 note 69. 

86. Iowa.—Way v. Waterloo, C F. 
& N. R. R., 29 N.W.2d 867, 289 
Iowa 244, 174 A.L.R. 723. 

87. Iowa.—Way v. Waterloo, a F. & 
N. R. R., supra. 

88. Iowa.—Way v. Waterloo, C. 

& N. R. R.,'supra. 



67 O.J.S. 


PARTIES 


§ 40* 


§ 40. — Rules in Louisiana and Texas 

a. In Louisiana 

b. In Texas 

a. In Lonisiaxia 

In Louisiana the test as to whether several persons 
may be Joined as parties defendant is whether they have 
a ,common interest or liability. 

The code of Louisiana is generally founded on 
the civil law:;^® but the code of practice makes no 
provision for. determining when parties may or 
may not be joined as defendants,and.it has been 
said that the practice as to such matters generally 
must be determined by the rules of the common- 
law,according to which a large discretion is left 
to the court .^2 The test as to whether several per¬ 
sons may be joined as parties defendant is whether 
they have a common interest or liability in respect of 


the subject matter of the suit;®^ and where ;they 
have such a common interest in the principal matter 
in controversy they may be joined as defendants,®^, 
notwithstanding there is some distinction in plain¬ 
tiff’s claim against each defendant® ^ or there is no. 
privity of contract among the parties defendant.®® 
However, a person may not be joined as defendant 
irf an action on a demand in which he has no in¬ 
terest;®"^ and several persons may not be joined as 
defendants where they have no community of in¬ 
terest in the subject matter of the litigation,®® as 
where the causes of action against each defendant 
are distinct and separate and arose from different 
and independent relations or transactions®® or where 
the object of the suit is different as to the different 
defendants nor can two parties be joined as de¬ 
fendants, where one or the other is liable, but not 
both.^ It has been held that an action may prop- 


89. U.S.—^Breedlove v. Nicolet, La., 
7 iPet. 413, 8 L.Bd. 731. 

La.—<7orpiis Juris quoted in. Keel v. 
Bodessa Oil ^ Land Co., 180 So. 
502, 603, 189 La. 732-<k>rpus Juris 
quoted iu Lykes Bros. Bipley S. S. 
Co. V. Wlegand Marionneaux Lum¬ 
ber Co„171 So. 46$, 466, 186 La. 
1086. 

90- La.—^Keel v. Bodessa Oil & 
Land Co., 180 So. 602, 603, 189 La. 
732—Oorpua Juris quoted in. Lykes 
Bros. Bipley S. S. Co. v. Wlegand 
Marionneaux Lumber Co., 171 So. 
463, 466, 186 La. 1086—0111 v. Lake 
Charles, 43 So. 897, 119 La. 17. 

SuiniT defendant in several capacities 
Under the Louisiana code of prac¬ 
tice a suit may be brought and dis¬ 
tinct judgments rendered against a 
defendant as administratrix of her 
deceased husband, as widow in com¬ 
munity, and as tutrix of his minor 
heirs, the question being essentially 
one of joinder of parties,—^Kittredge 
V. Race, La., 92 U.S. 116, 23 L.Bd. 
488. 

91. U.S.—^Brandon v. Kansas City 
Southern By. Qo., D.C.La., 3 F. 
Supp. 818. 

La—Corpus Juris quoted in Keel v. 
Bodessa Oil & Land Co., 180 So. 
602, 603, 189 La 732—Cprpus Juris 
. quoted in Lykes Bros. Ripley S. S. 
Co. V. Wlegand Marionneaux Lum¬ 
ber Co., 171 So. 453, 466, 185 La 
1086. 

47 C.J. p 82 note 73. 

92. La.—Corpus Juris cited in An- 
gellbz V. Angelloz, 16 So.2d 664, 
666; 204 La 988—Corpus Juris 
quoted in Keel v. Bodessa Oil & 
Land Co., 180 So. 602, 608, 189 La 
732—Corpus Juris quoted In Lykes 
Bros. Ripley S, S. Co. v. Wipgand 
Marionneaux Lumber Co., 171 So. 
463, 456, 186 La 1086—Giirv. Lake j 

‘ Charles, 43 So. 897, 119 La 17. 

93. La.—"Watson v. Bethany, 26 So. 
67 C.J.S.—61 


2d 12, 209 La 989— Corpus Juris 
cited in Angelloz v. Angelloz, 16 
So.2d 654, 666, 204 La 988—Board 
of Com’rs of Orleans Levee Dist. 
V. Shushan, 2 So.2d 36, 197 La 
698—State ex rel. Hodge v. Grace, 

184 So. 627, 191 La 16— Corpus 
Juris quoted in Keel v: Bodessa 
Oil & Land Co., 180 So. 502, 603, 
189 La 732— Corpus Juris quoted 
in Lykes Bros. Ripley S. S. Co. v. 
Wiegand Marionneaux Lumber Co., 
171 So. 453, 466, 186 La 1086— 
State ex rel. Elston v. Parish 
Democratic Executive Committee 
for Parish of Plaquemines, 138 So. 
857, 173 La 844—Smith v. Phillips, 
131 So. 28, 171 La 291—Pryor v. 
Pryor, App., 22 So.2d 831—Deles- 
dernler Estate v. Zett'woch, App., 
176 So. 137—Succession of Coles 
V. Pontchartrain Apartment Hotel 
of New Orleans, App., 172 So. 28— 
Carona v. Cangemi, 129 So. 189, 13 
La App. 699. 

47 C.J. p 82 note 76. . 

94. La— Corpus Juris quoted In 
Keel V. Bodessa Oil & Land. Co., 
180 So. 602, 603, 189 La 732— Cor¬ 
pus Juris quoted in Lykes Bros. 
Ripley S. S. Co. v. Wiegand Marion¬ 
neaux Lumber Co:\ 171 So. 463, 456, 

185 La. 1086—Smith v. Phillips, 131 

So. 23, 171 La 291—:Bernstein v. 
.Commercial Nat. Bank, ,96 So. 506, 
163 La 658—Selby v. City of New 
Orleans, 44 So. 722, 1X9 La 900— 
Pryor v. Pryor, App., 22 So.2d ,831— 
Ofiioer v, American Eagle Fire Ins. 
Co., App.y 139 So. 719, reversed on 
other grounds 143 So. 600, 175 La 
581. . " . 

47 C.J. p 82 note 76. 

96. La— Corpus Juris quoted in 
Keel V. Bodessa OU & Land Co., 
180 So. 502, 503, 189 La 732— Cor- 
pus Juris quoted in Lykes Bros. 
Blpiey 6. S. Co. v. Wiegand 
Marionneaux Lumber Co., 171, So.' 
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463, 466, 186 La 1086—^Morgan's 
Louisiana etc., R., etc., Co, v. God- 
chaux Sugars, Inc., 3 LaApp. 236. 

9a La—Officer v. American Eagle 
Fire Ins. Co., 139 So. 719, reversed 
on other grounds 143 So. 500, 175 
La 681. 

97. La:—^Keel v. Bodessa Oil & Land 
Co., 180 So. 602, 603, 189 La 732— 
Corpus Juris quoted iu Lykes Bros. 
Ripley S. S. Co. v. Wiegand Marion¬ 
neaux Lumber: Co., 171 So. 463, 466, 
186 La 1086—^Morris y. Hankins, 2 
LaApp. 199. 

98. La.—Corpus Juris quoted in 

Keel V. Bodessa Oil & Land Co., 
180 So. 602, 603, .189 La 732—Cor¬ 
pus Juris quoted in Lykes Bros. 
Ripley S. S. Co. v. Wiegand Marion¬ 
neaux Lumber Co., 171 So. 463, 456; 
186 La 1086—Copellar v. Britt, 

■ App., 188 So. 403—Carona v. Gan- 
gemi, 129 So. 189, 13 LaA-PP. 699. 

47 C.J. P 82 note 79. 

99. U.S.—^McCormick v. Kansas City 
Southern By. Co., D.C.La, 11 F.2d 
670. 

La.—Corpus Juris quoted in Keel v. 
Bodessa Oil & Land Co., 180 So. 
502, 503, 189 La 732—Corpus Juris 
quoted in Lykes Bros. Bipley S. 
S. Co. V. Wiegand Marionneaux 
Lumber Co., 171 So. 468, 456, 186 
La 1085—^McGee v. Collins, 100 So. 
430, 166 La 291, 34 A.L.B. 336— 
Copellar v. Britt, App., 188 So. 403, 

47 C.jr. p 83 note 80. 

1. La—Morris v. Hankins, 2 La 
App. 199, 

2. La—Corpus Juris quoted in Keel 
V. Bodessa Oil & Land Co., 180 
So. 602, 603, 189 La 782—Corpus 
Juris quoted in Lykes Bros. Bipley 
S. S. Co. V. Wiegand Marionneaux 
Lumber Co.> i71 So. 463, 456, 186 
La. 10^5—^De Bouchel v. Koss 
Const Co.. 157, So. 270, 180 La 616 
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crly be brought against a tort-feasor and his insur- 
er^ without alleging and proving insured’s insol¬ 
vency.^ The trend of the practice has been said 
to be to liberalize joinder, thereby avoiding a mul¬ 
tiplicity of suits.5 

A creditor may sue all of his debtors in the same 
action, when there is either privity of contract or 
solidarity of obligation between them, but not other¬ 
wise;® or, under express statutory provision, they 
may be sued separately, for their respective por¬ 
tions of the debt or obligation, without joining the 
codbligors.*^ Under a prior statute, as discussed 
infra § 49 a, all joint obligors were necessary par¬ 
ties defendant. 

In an action for tort all persons may be joined as 
defendants who have jointly participated in the 
tort® or have a common interest in the controver¬ 
sy,® or they may be sued separately.^® They may 
not, however, be joined as defendants where there 
is no joint liability between them or some of them.^^ 

b. In Texas 

In Texas tt fs proper to Join as defendants all persons 
who have an enforceable Interest or liability In the sub¬ 
ject matter of the action although their interests or 


liabilities may have accrued in different ways and al¬ 
though different relief is prayed for against them. 

In Texas the same strictness with respect to 
joinder of parties defendant does not prevail as 
in jurisdictions where the distinction between law 
and equity forms of action is recognized;^® and in 
general, in view of the blended system of law and 
equity, the question of parties is often decided as 
a mixed matter of law and equity,although as a 
general proposition the determination of the ques¬ 
tion depends on the rules obtaining at common law 
or in equity, accordingly as the relief sought is legal 
or equitable.i^ In any event, the question is a 
matter largely within the discretion of the court.!® 
It is the practice in this state, as far as practica¬ 
ble, to permit joinder which will facilitate the 
settlement in one suit of the rights and liabilities 
of all parties in the subject of the litigation,!® if 
the introduction of parties defendant does not prej¬ 
udice the rights of those who have already com¬ 
menced the litigation;!'^ and accordingly it is 
proper to join as defendants all who have some en¬ 
forceable interest or liability in the subject matter 
of the action!® although their interests or liabilities 
may have accrued in different ways!® and although 
different relief is prayed for against them.®® It 


—^New Orleans Ins. Assoc, v. Harp¬ 
er, 82 La.Ann. 1165. 

3. La.—Stephenson v. List Laundry 
& Dry Cleaners, 162 So. 19, 182 La. 
883—Oates v. Bisso Ferry Co., 
App., 172 So. 829. 

4. La.—^Rambin v. Southern Sales 
Co., App., 145 So. 46. 

5. La.—^Keel v. Bodessa Oil & Land 
Co., 180 So. 602, 189 La. 782. 

"‘The law abhors a multiplicity of 

actions and favors the institution of 
suits against all defendants who may 
be liable for the same original cause 
and who may have an interest to re¬ 
sist the demands of the plaintiff.*'— 
Board of Corners of Orleans Levee 
Dist. V. Shushan, 2 So.2d 86, 41, 197 
La. 598. 

6. La.—Selby v. New Orleans, 44 
So. 722. 119 La. 900. 

47 C.J. p 83 note 82. 

7. La.—Hillebrandt v. Home In¬ 
demnity Co., 148 So. 254, 177 La 
849. 

47 C.J. p 88 note 84. 

8. La—^Board of Com’rs of Orleans 
Levee Dist. v. Shushan, 2 So.2d 85, 
197 La 598—^Buras v. Machella 
134 So. 761, 172 La 580—Driefus 
V. Levy, App., 140 So. 259—^Rumpf 
V. Callo, 132 So. 763, 16 LaApp. 
12—^Darensbo\irg y. Cassano, 8 La 
App. 479—^Patin v. Cassano, 8 La 
App. 452. 

47 C.J. p 83 note 86. | 


9. La—Johnson v. Hibernia Bank, 
etc., Co., 6 LaJLpp. 649. 

47 C.J. p 83 note 87. 

10. La—Williams v. Pelican Cream¬ 
ery, App., 30 So.2d 574—^Rumpf v. 
Callo, 182 So. 768, 16 LaApp. 12. 

47 C.J. p 88 note 88. 

Tort-feasor cannot compel joinder 
of his Joint tort-feasor.—De Cuers v. 
Crane Co., LaApp., 40 So.2d 61—^Be- 
neau v. Brown, 119 So. 445, 9 LaApp. 
875. 

11. La—^McGee v. Collins, 100 So. 
430, 156 La 291, 34 A.L.R. 336. 

47 C.J. p 88 note 89. 

12. Tex.—Gray v. Black, Clv.App., 
267 S.W. 291. 

47 C.J. p 88 note 91. 

13. Tex.—Austin v. Cahill, 88 S.W. 
642, 89 S.W. 652, 99 Tex. 172. 

14. Tex.—Austin v. Cahill, supra 
16. Tex.—Simmons v. Wilson, Civ. 

App., 216 S.W.2d 847—Wilson v. 
Ammann & Jordan, Clv.App., 168 
S.W.2d 660, error dismissed—^Bus¬ 
tamante V. Haynes, Civ.App., 56 S. 
W.2d 137, error dismissed—Spitzer 
V. Smith, Civ.App., 218 S.W. 599, 
reversed on other grounds Sewell 
V. Spitzer, Com.App., 284 S.W. 1088. 
47 C.J. p 88 note 96. 

16. Tex.—^Zane-Cetti v. City of Fort- 
Worth, Civ.App., 21 S.W.2d 865, 
reversed on other grrounds City of 
Ft. Worth V. Zane-Cetti, ConouApp., 
29 S.W.2d 968—Collins v. Herd, 
Civ.App., 295 S.W. 216—^Pope v. 
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Brookshire, Civ.App., 236 S.W. 108 
— ^Kunz V. Ragsdale, Civ.App., 200 
S.W. 269—Garrison v. Bowman, 
Clv.App., 188 S.W. 70. 

47 C.J. P 83 note 97. 

17- Tex.—Skipwith v. Hurt, 60 S.W. 
423, 94 Tex. 822—^Nueces v. Gus- 
sett, Civ.App., 213 S.W. 725. 

18. Tex.—^Linz v. Eastland County, 
Com.App., 39 S.W.2d 599, 77 A.L.R. 
1466—^Lloyds Casualty Insurer v. 
Farrar, Civ.App., 167 S.W.2d 221, 
affirmed 174 S.W.2d 802, 141 Tex. 
497—^Edmondson v. Coffman, Civ. 
App., 97 S.W.2d 779, error dis¬ 
missed—^Pickering Lumber Co. v. 
City Nat. Bank & Trust Co., Civ. 
App., 48 S.W.2d 673—Kreis v. 
Kreis, Civ*App., 36 S.W.2d 821— 
First Nat. Bank v. Robert, Civ. 
App., 10 S.W.2d 1010—Cox V. Sin¬ 
clair Gulf Oil Co., Clv.App., 265 
S.W. 196—City of Magnolia Park 
V. Crooker, Civ.App., 252 S.W. 841 
;—^Trevathan v. G. M. Hall & Son, 
Clv.App., 209 S.W. 447. 

47 C.J. P 88 note 99. 

19. Tex.—Cox V. Sinclair Gulf Oil 
Co., Civ.App., 266 S.W. 196—Har¬ 
less V. Haile, Civ.App., 174 S.W. 
1020. 

47 C. J. p 84 note 1. 

20. Tex.—^Zane-Cetti v. City of Fort 
Worth, Civ.App., 21 S.W.2d 365, re¬ 
versed on other grounds City of 
Ft Worth V. Zane-Cettij Com.App., 
29 S.W.2d 968. 
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is not necessary to such a joinder that all the de¬ 
fendants shall have an interest in all the matters 
in controversy; it is sufficient if each has an in¬ 
terest in some matters connected with the others.^^ 
In accordance with these rules, several persons 
may properly be joined as defendants where the 
cause of action against each grew out of the same 
transaction,22 or where they all claim an interest in 
the fund in suit,23 or where plaintiff asserts a 
common liability against them or, where plaintiff 
is uncertain as to which one of the parties is liable, 
he may join them as defendants in the altemative.25 
In a suit for a debt and the foreclosure of a Hen 
given to secure it, a person may be joined as de¬ 
fendant who is under no obligation to pay the debt, 
but who has wrongfully converted the security to 
his own use.26 

It is not a sufficient reason for joining a person 
as defendant that the adjudication of the case at 
bar may determine points of law adversely to his 
interests nor is a joinder of defendants proper 
where the causes of action against the different 
defendants are separate and distinct,28 or where 
the right to recover against one defendant, under 
the allegations of the petition, would preclude the 
right to recover against another joined as defend¬ 


§ 40 

ant;22 nor, in an action on a contract, is it proper 
to join, as defendant, a person who is not a party 
to the contract.20 

In action on joint or joint and several contract 
The common-law rule which precludes a plaintiff 
in a suit on a joint or joint and several contract 
from suing more than one and less than all of such 
joint obligors, as discussed respectively supra § 
35 and infra § 43, has never been recognized in 
the practice of this state,2i and has, indeed, been 
abolished by statute^^ under which plaintiff may 
sue any one or more of the obligors on a joint obli¬ 
gation 23 This rule also applies as between a prin¬ 
cipal obligor and those whose liability is second¬ 
ary ;34 and any principal obligor in any contract 
may be sued alone or jointly with any party who 
may be liable thereon 26 However, it is essential 
to a proper joinder of parties defendant that the 
contractual obligation sued on be in its nature joint, 
or joint and several.22 

Torts. Plaintiff may sue all or any number of 
joint tort-feasors jointly or he may sue them sep- 
arately.27 However, several distinct tort-feasors 
may be joined as parties defendant, only where the 
tort pleaded is a joint tort, in the sense of a com¬ 
munity of wrongdoing, defeating some right of 


21. Tex.—^Love v. Keowne, 68 Tex. 
191. 

47 C.J. p 84 note 2. 

22. Tex.—Krels v. Kreis, Civ.App., 
36 S.W.2d 821—ThreadglU v. Fed¬ 
eral Land Bank of Houston, Civ. 
App., 26 S.W.2d 345—Mercantile 
Bank & Trust Co. v. Schuhart, Civ. 
App., 277 -S.W. 1087, certified ques¬ 
tions answered 277 S.W. 621, 115 
Tex. 114—Cox V. Sinclair Gulf Oil 
Co., Civ.App., 266 S.W. 196—Great 
Southern Life Ins. Co. v. Dolan, 
Civ.App., 239 S.W. 236, reversed on 
other srrounds, Com.App., 262 S.W. 
475. 

47 C.J. p 84 note 3. 

23. Tex.—San Antonio v. Heed, Civ. 
App., 192 S.W. 649. 

24. Tex.—^Threadgill v. Federal 

Land Bank of Houston, Clv.App., 
26 S.W.2d 345—Zane-Cetti v. City 
of Fort Worth, Civ.App., 21 S.W. 2d 
856, reversed on other grounds 
City of Ft. Worth v. Zane-Cetti, 
Com.App., 29 S.W.2d 958. 

25. Tex.—^Threadgill v. Federal 

Land Bank of Houston, Civj^pp., 
26 S.W.2d 845—^International-Great 
Northern R, Co. v. McGlnty, Civ, 
App., 300 S.W. 967—Braun, etc., Co. 
V. Paulson, Clv.App., 95 S.W. 617. 

26. Tex.—^Bowden v. Bridgman, Civ. 
App., 141 S.W. 1048. 

47 C.J. p 84 note 6. 
aCeohanio’s Uea 

In action on a debt for lumber sold 


to one defendant, and to foreclose a 
mechanic's Hen on another defend¬ 
ant’s lots, where part of the lumber 
was used, the liens cusserted, if plain¬ 
tiff was entitled to them, being but 
incidents to the debt sued on, plea 
in abatement for misjoinder of par¬ 
ties was properly overruled.—Seby 
V- Craven Lumber Co., Tex. Civ.App., 
259 S.W. 1093. 

Ibandlord’s lien 

Where a tenant gave a note for 
rent, and subsequently subleased the 
land, and the subtenant converted 
the crop, it was proper to Join the 
subtenant in a suit on the note and 
to foreclose the landlord’s lien and 
to recover from him the value of the 
crop to the extent of the amount due 
on the note.—^Horton v. Lee, Tex.Civ. 
App., 180 S.W. 1169. 

27. Tex.—Austin v. Cahill, 88 S.W. 
542, 89 S.W. 652, 99 Tex. 172, 198. 

47 C.J. p 84 note 7. 

28. Tex.—Clegg v. Temple Lumber 
Co., Civ.App., 195 S.W. 646—Lump¬ 
kin V. Blewltt, Civ.App., Ill S.W. 
1072. 

47 C.J. p 84 note 8. 

29. Tex.—Williams v. Robinson, 63 
Tex. 576—^Bain v. Coats, Civ.App., 
228 S.W. 571. 

30. Tex.—Saulsbury v. Anderson, 
Civ.App., 39 S.W.2d 142, error dis¬ 
missed. 

47 C.J. p 84 note 10. 
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31. Tex.—Glasscock v. Hamilton, 62 
Tex. 143—Cook v. Phillips, 18 Tex. 
31. 

32. Tex.—Wells v. Mackay Tel. Ca¬ 
ble Co., Clv.App., 239 S.W. 1001. 

33. Tex.—^McDonald v. Cablness, 102 
S.W. 721, 100 Tex. 616. 

47 C.J. p 84 note 15. 

34. Tex.—^Roberts v. Abney, Civ. 
App., 189 S.W. 1101. 

47 C.J. p 84 note 16. 

35. Tex.—Wichita County Lumber 
Co. V. Maer, Civ.App., 236 S.W. 990. 

36. Tex.—^Northern Texas Tract Co. 

V. Clark. Civ.App., 272 S.W. 664. 

87. XT.S.—^Bentley v. Halliburton OH 
Well Cementing Co., CA..Tex., 174 
F.2d 788—^Perry Motors v. Chrys¬ 
ler Corporation, D.C.Tex., 18 F. 
Supp. 845. 

Tex.—Winter v. Hamilton, Civ.App., 
214 S.W.2d 330—Oil Well Supply 
Co. V. Jo well. Civ. App., 48 S.W.2d 
406—Graves v, Buzbee, Clv.App., 
46 S.W.2d 892—^Houser v. Harris. 
Civ.App., 44 S.W.2d 784—Bowie 
Sewerage Co. v. Watson, Clv.App., 
274 S.W. 179, error dismissed— 
Farmers’ Gin & Milling Co. v. 
Jones, Clv.App.. 147 S.W. 668, error 
refused—^Haubelt Bros. v. BHrsch, 
131 SW. 486. 62 Tex.Clv.App. 273— 
Taylor Water Co. v. DHlard. 29 S. 

W, 662, 9 Tex.Civ.App. 667. 
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plaintiff,58 althotigli it is not necessary that there 
be any common design or concerted action among 
them55 or that they should bear any business rela¬ 
tion to each other.^® Several tort-feasors, among 
whom there is no concert of action or unity of 
design, and whose wrongful acts are separate and 
distinct when .Committed, cannot properly be joined 
as defendants merely because their acts remotely 
unite in their consequences in. producing the in- 
jury.41 An insurer has been held not to be a 
proper party to a suit against insured for tort dam¬ 
ages,^5 ^t least where the policy contains a;‘*no 
action clause” and does not impose on the insurer 
a, primary liability;^?, but where the policy, in ac¬ 
cordance with the requirements of the statute under 
which it is issued, imposes primary liability on 
the insurer, joinder is not improper.^^ 

§ 41. WTip Must Be Joined in General 

All persons materially Interested In the subject matter 


of the suit should, In some suits at leajrt,. be made par. 
ties defendant. 

Apart from the rule at common law or under 
codes or practice acts, as discussed infra §§ 42-47, 
a rule has been laid down, and is sometimes incor¬ 
porated in a statute, to the effect that in some suits, 
particularly those of an equitable nature, all per¬ 
sons materially interested in the subject matter of 
the suit should be made parties.^5 However, this 
rule is relaxed in some instances in order to afford 
a remedy and, in the absence of circumstances 
making particular parties indispensable, plaintiff has 
the right in the first, instances to select the defend¬ 
ants in the action,^7 and the mere failure to join 
one who would have been a proper party, but whose 
presence in the case is not essential, is not fatal.48 
It has been said that the question of who shall be 
made parties to a suit is a question of convenience 
and discretion, rather than of absolute right,^^ 
and is to be determined according to the exigencies 


38. Tex.'—^Northern Texas Tract. Co. 
V. Clark, Civ.App., 272 S.W. 664. 

47 C.J. p 84 note 19. 

39. U.S.—^Bentley v. Halliburton Oil 
Well Cementing Co., C.A.T€X., 174 
JF.2.d 788. 

4^ Tex.—^InternatloiULl, eta, R, Co. 

V. PIchard, 1 Tex.A.Civ.Cas. § 427. 
41- Tex.—Sun OjU Co. v. Bobiclieaux, 

. Com.App., 23 'S.W. 2d 713—Radbff 

■ V. Gruardian Trust Co., Civ.App., 
57 S.W.2d 607, followed in Radoff 

. ]3ros. V. Guar^an Trust Co., 57 S. 

W. 2d 609. 

42. Tex.—^Dallas Coffee & Tea Co. v. 
Williams, Clv.App., 46 S.W.2d 724, 
error dismissed—Owens ■ v. Jack- 
son-Hinton Gin Co., CivAtpp.,- 217 

, B.W.. 762. 

Voluntary asBumption of . burden of 
claim 

Liability insurer was a proper par¬ 
ty to both parts of injured party’s 
suit to set aside compromise Judg¬ 
ment against insured, secured by in¬ 
surer, and try cause on merits, where 
Insurer voluntarily took on Itself 
the burden of plaintiff’s clidm.—^Dal¬ 
las Coffee Tea Co. v. Williams, 
Tex.Clv.App„ 46 S.W.2d 724, error 
(Usmissed. ; 

43. Tex.—American Indemnity Co. v. 
M^tln, 84 S.W.2d 697, 126 Tex. 73 
—Moxon V. Ray, 81 S.W.2d. 488,' 126 

> Tex. 24—Grasso v. Cannon Ball 
Motor Freight Line’s, 81 S.W. 2d 
■482, 126 Tex 154—^Kuntz v. Spence, 

■ Com.App., 67 S.W.2d 254—^Neeson 
V. Bluth,: Civ.App., 63 S.W:2d 1046, 
amrmed'Bluth v. Neeson, 94 S:W. 

•• 2d.' 407, 127 Tex. 462—Cuellar v. 

Moore; Civ.App., 65 B.W.2d 244. 
Action' to reoov^ aanbunt df settle- 
" ; meat;, . ■ 

Where shipper, c^ier, and car-1 
rier’s* indemnity insurer agreed on] 


payment of certain sum in settle¬ 
ment of loss covered by policy, in¬ 
demnity insurer was properly Joined 
as defendant In shipper’s action to 
recover amount agreed on since ship¬ 
per’s caus^ of action w^ on contract 
of settlement and' the rule against 
Joining the Insurer in the action on 
the tort was inapplicable.—Spring- 
field Fire & Marine Ins. Co. v, Del 
Rio Wool & Mohair Co., Tex.CivApp., 
81 S.W.2d 826, error refused. 

44. Tex.—^Paul v. Dutton, Civ.App., 
66 S.W.2d 606—^Monzlngo v. Jones, 
Civ.App., 34 S.W.2d 662. 

45- Colo.—Cox V. Olsen, 41 P.2d 296, 
96 Colo. 233. 

Ga.—Parnell v. Wooten, 43 S^F.2d 
673, 202 Ga. 443—SeJiba v. Saliba, 
42 S.B.2d 748, 202 Ga. 279—Felder 
V. Oldham, 35 S,B.2d 497, 199 Ga. 
820, 164 A.L.R. 416—Martin v. Oak- 
hurst Development Corporation, 29 
S.E.2d 179, 197 Ga. 288—Steadham 
V. Cobb. 196 S.E. 730, 186 Ga. 30— 
Waters v. Waters, 145 s;b: 460, 167 
. Ga. 389. 

m.—Qeorgeoff v. Spencer, 79 N.B. 
2d 696, 400 Ill. 300—Oglesby >. 
Springfield Marine Bank, 62 N.B.2d 
,1000, 386'Ill. 414—London & Lan¬ 
cashire Indemnity Co. of America 
V. Tindall, 36 N.B.2d 334, 377. Ill. 
308—^Texas Co. v. Hollingsworth, 
31 N.E,2d 944, 375 Ill. 636—Par¬ 
rish V. Pennsylvania R. Co., 74 N. 
E.2d 237, 332 IlLApp. 160—De Mar¬ 
tini V. De Martini, 26 N.E.2d 187, 
804 I11.APP. 165. 

Md.-r—Bachrach v. Washington Unit-r 
ed Co-op.,; 29 A.2d 822, .181 M<L.316. 
Minn.—Peterson v. Johnson ^Tut. Co., 
288 N.W. 661, 204 Minn.* 300. 

Mo.—Rigs V. Moise, 128 -S.W.2d 632, 

- 844 Mo. 17T-!—State ex rel. North St. 
Louis Trust Co. v. Wolfe, 122 S.W. 1 
2d 909, 843 Mo;=*580. ' . j 


N.Y.—^Realty Assqciates v. Stoothoff, 
17 N.Y.S.2d 62, 258 App.Div. 462, 
appeal denied l8 N.Y.S.2d 746, 258 
App.Div. 1070—Issala v. Russo- 
Asiatic Bank, 280 N.Y.S. 735, 155 
Mlsc. 496—^Drivas v. Lekas, 23 N. 
Y;S.2d 1016, affirmed 23 N.Y.S.2d 
1018, 260 App.Div. 8.66. . . 

N.C.—Craven County v. Investment 
Co., 160 .S.R 763, 201 N.C. 523.. 
N.D.—Jester v. Jester, 37 N.W.2d 879. 
S.C.—Graham v. Alliance Ins. Co., 6 
S.E.2d 764, 19.2 S.C. 870. 

Tex.—^Kimbrough V. State, Civ.App„ 
144 S.W.2d 401. 

4«. Ill.—South BMt Nat. Bank of 
, Chicago V. Board,of Education of 
City of Chlcagp, 18 N.B.2d 603, 298 
IlLApp. 621—South East Nat. Bank 
of Chicago V. . Board of Education 
.. of City of Chica.go, 1.8 .N.B.2d 602, 
298 IlLApp. 621—South East Nat. 
Bank, of Chicago v. ]^ard of Edu¬ 
cation of City of Chicago, 18 N.B. 
2d 601, 298 IlLApp. 621—South 
Bast Nat. Bank of Chicago v. 

, Board of Education of City of Chi- 
■ cago, 18 N.B.2d. 699, 298 IlLApp. 
621—South Bast Nat. Bank of Chi¬ 
cago V. Board of Education of City 
of Chicago, 18 N.B.2d 684, 298 Ill. 
App. 92. • 

47. Cal.—Cohen v, Heilman Com¬ 
mercial Trust & Savings Bank, 24 
P.2d 960, 133 Cal.App. 768. 

N.Y.—^Heydt-Mugler Co. v. V^ester- 
•man Const. Corp., 68"N.Y*S.2d 86f, 

■ 188 Mtsa 646, adhered to 71 N.Y.S. 
2d 385, i89 Misa 199, Amtnlea-77 
N.Y.S;2d 366,. 190 Mlsa 990: ’ 

4^ Ga:—t>€irnell X Wobtei^' 48 S.B. 
2d 673, 202 Ga.'448. 

Minnl—Mowersv. Germann,' • 1 
N.W.2d 424, 211' mirn, 412—Serr v. 
Biwabik Concrete Aggregate Co., 
278 N.W. 366, 202 Mlnnl 106, 117 
; A.L.R 1009. . .. 
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of the. particular case.^o The interest,;which, .a 
party must, have in. the subject matterJn,* order .-to 
make him a necessary party defendant must be a 
present substantial interest, as distinguished from 
a mere ;exi)ectancy or future contihgent interest.^i 

I 42. —— At Common Law - ’ . 

As a.general rule, the persons who must be Joined as 
partly defendant are'those arid'only those * who havb 
an Interest In the aubjeet matter of the proceeding and 
whose, rights may be concluded by the Judgment. 

■ Broadly. Speaking, and subject to. the rules gov¬ 
erning ithe suing of one’or more on behalf of all 
interested, as discussed supra § 31, in every prof 
ceeding of a judicial nature at common law the per¬ 
sons who must be joined as parties, defendant, are 
those, and those only, who have an interest in the 
subject matter of the .proceeding, aiid whose rights 
may be concluded by the judgment.52 Sq, all perr 
sons against: whom relief is sought, should be 
j oined as parties.^^ Conversely, a person .-who. luis 
no interest in the subject matter^^.-or whose pres¬ 
ence is not essential to a complete settlement of 
the questions involved ..and whose , rights will not 
be affected by the decreets is not a necessary party. 

Accordingly/ it has been held that it is not nec¬ 
essary to make anyone a party against whom com- 

66. iNT. J-—^Hendershot y. Hehder- 
. shot, 33 A.2d 673, 183 NJr.Bg. 644* 

57. Ala,—Court of County .Revenues 
for Lawrence County v; Richard¬ 
son, 41 So.3d 748,. 262 Ala. 4.03. 

58. U.S.—Gawne v. Bicknell, C,C. 
Me., 162 F. 687. 

59. N.J.—Coppola V. Grande, 96 A. 

• 67, 88 N.J.Law 324. 

47C.J. p86 note 28: > 

60. Mass.>T~Stearns v. Foote, .20 
Pick. 432. 

61. U;S.—^National Licorice Co. .v* 
National Labor Relations Board, ,60 
S-Ct, 668, 309 U.S. 360, .84 L.Bd. 
799-^argeant v. Grimes, C.C,A. 
Colo., 70 F. 2d 121, certiorari denied 
.66 S.Ct. 79, .293 tJ.S. 668, 79 L.Bd.’ 
66T. 

Fla.—^Alderman v. Puleston, 24 So. 
2d 627, 166 Fla. 731—^Jones v. Grif¬ 
fin, 138 So. 38, 103 Fla. 746. 

N.J.—Ordinary of State y. Bastian, 
6 A.2d 463, 17 N.J.Mlsc. 106. . . 
Pa.—Bjddwin v.. Ely, 193 A. 299, 127 
Pa.Super, 110—Bell v. 4aidula, 46 
Pa.Dist. & Co. 647, 44 Lack.Jur. 63 
—^Tadusky v. Shu gars, 13 Pa.I>ist 
& Co. 641, 44 York Leg.Rec. 62, 27 
Schuyl.Leg.Reg. 809, reversed on 
other grounds 161 A. 786, 301 Pai. 
99—Standard -Wall * Paper Co. V. 
Bevlln, Com.Pl.. 31 Del.Co. 408. - 
47‘C;X P 86 note 81. . 

68. Mich.—^Van Leyen. v.. Wreford, 
.. 45.N.W. 1116, 31 Mich. 606. 

47 C.J. P 86 note 32. 


56. • Mlnn.-^err v. Biwablk Concrete 
Aggregate Co., supra. 

51. Ill.—Oglesby v. Springfield Ma- 
vim Bonk, ,52 N.B.2d 1000, 386 Ill. 
414. 

AiIcertaiiimetLt of Interested persons 
In ascertaining who are known 
persons interested in land, a plain¬ 
tiff instituting suit involving land is 
not called on to go beyond an investi¬ 
gation of the records in the , county 
in which the property affected is sit¬ 
uated.—Rennett V. Greer Gas Coal 
Co., 32 S.B.2d 61, 127 W.Va. 184. 

52. ' Ala.—^Masters v. Chambers, 4 
So.2d 261;- 241 Ala.: 623. 

Fla.—Savage y. Olson, 9 So.2d 363, 
16 i Fla. 241-t-State ex rel. Harring¬ 
ton y. City of Pompano, 188 So. 
610, 136 Fla. 730—Baynard v. City 
of. St.. Petersburg, 178 So. 160, 1.30 
, , Fla. 47i--^akland Properties Cor¬ 
poration v. Hogan, 117 So.‘846, 96 
Fla. 40. 

m. —Cbdy Trust Co. v. Hotel Clayton 
Co., 12 N.B.2d 32, 293 lH.App. 1. 
Iow€u—^Harris v. Rudolph, 236 N.W. 
, 61> 313 .Iow;a 772. :. 
Miss.-*-^tephenson y. New Orleans' & 
. N, B. R. Co„ 177 So. 609, 180 Miss. 
147—rLewis v. Jefferson, 161 So. 
'669, 173 Miss. 667, 

Mo.—Corpus Juris quoted lu Joplin 
Waterworks Co. v. Jasper County, 
88 S.W.2d 1068, . 1074, 327,,Mo. 964. 
NiT.—In're. Grubers Will, 7 N.T.S.2d 
194. 169 Misc. 170. . . . 


Ohio.—PlCneer Mut. Casualty Co, , of 
. Ohio V. Pennsylvania Greyhound 
Lines, 87 N.B.2d 41,2, 68 Ohio App. 
139 

Par-Butler v. Zeller, Com.Pl., 89 
.Lnz.Leg.Reg. 192—Bell v. Feeney,; 
Com.Pl., 69 Montg.Co. . 279—Luke 
V. Western Nat. Bank, Com.Pl., 67 
York Leg.Rec. 153. 

47 C.J. P 86 note 24. 

“Necessary parties” defined see supra 
§ 1 . 

Xu a prooeedlug iu rem the rule 
stated in the text applies.—Jones v. 
Herbert, 90 A. 854, 77 N.H. 282. 

53> Ill.—Schumacher v. .Klitzing, 187 
N.B. 468, 363 Ill. 530. 

54 . TJ.S.—National Licorice Co. v. 
Natfonea Labor Relations Board, 60 
S.Ct 669, 309 U.S. 360, 84 L.Bd. 79.9. 

HI.—Cody Trust Co. v. Hotel Clay- 
. to,n Co., 12 N.E.2d 32. 293 IlLApp. 

• 1 ."' • . 

Md.—Hurwitz v. Dugan, 118 A. 411, 
141 Md. 169. 

Miss.—-Lewis v. Jefferson, 161 So. 

669, 173 .Miss. 657. . 

Mo.— Corpus Juris quoted iu. Joplin 
Waterworks Co. v. Jasper County, 
38 S.W.2d 1968, 1074, 327 Mo. 964. 
Pa—Oberholtzer v. Oberholtzer,. Com. 

Pi:,'62 Montg.Co’. 344. ^ y-.-’ 

47 C.J. P 86 note 26. 

55. Ala.^—^Masters v. phambers, 4 
So.2d 261, 241 Ala. 628. 

;pla-n*Pqjjple v. Rogers, 140. So. 206, 
104‘‘Fla. 462. 


plainant does not a$k, and is. iiot entitled to, any 
relief.56 Any doubt as to whether the rights of 
persons not before the court may be .affected should 
be resolved in favor of Ae presence.of such.persons 
before the court.®^ r . . 

§ 43. -Actions on. Contract 

. In an action on ai contract, every person'subject to 
liability thereon Is. a. necessary party; persons aeverally 
obligated tinder a single contract need not and. may riot 
be sued Jointly, while'persons jointly obligated under the 
same contract must..be sued- Jointly; and, where, more 
than one person^Jointly and severally obligated under a 
contract is sued, all persons so obligated must be Joined. 

in an action-on ^ a contract, every person w:ho is 
subject to the leg^l liability must be made;a de¬ 
fendant but it is, ;npt necessary to join , as de¬ 
fendant one who is not a party to the contract* and 
who iioes pot participate in its ;brtach;5S nor is 
it necessary to join as;defendant one who does not 
join in the obligati-pn or promise declared on al¬ 
though he also has signed the contract®® 

Single, contract imposing joint UabUify, At coin- 
mon law, it is a. well settled general irule that in 
an action on a joint contract aU of the joint obligors 
must be made parties defendant®J^ .^d cannot be 
sued-separately .in several actions.®^ This rule is 
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not clianged by a statutory provision authorizing an 
amendment introducing new parties to a suit®^ 
or by a statute relating to separate settlement with, 
or release of, joint obligors,^^ 

The foregoing general rule, however, is subject 
to a number of exceptions, based on the fact that 
the contract was not, in point of law, binding on one 
of the obligors at the time it was entered into. 
Thus, in an action on a joint contract, it is not nec¬ 
essary, in some jurisdictions, to join as defendant 
one of the obligors who, at the time of entering 
into the contract, was an infant,®® or a nominal 
or dormant partner of the other obligors, as dis¬ 
cussed in the C.J.S. title Partnership § 209, also 
47 C.J. p 964 notes 14, 15, or a married woman, as 
discussed in Husband and Wife § 412. It has been 
held that, where a joint contractor has become 
bankrupt, an action may be brought against the 
other joint contractors without joining the bank¬ 
rupt ;®® but there is also authority to the contrary.®^ 

It has been held that all the joint obligors must be 
joined as defendants, although one of them is ab¬ 
sent from the state;®® and under some statutes a 
nonresident party to a joint contract should be 
joined as defendant in an action on the contract,®® 
and if process has not been served on him judg¬ 
ment may be rendered against the resident who has 
been served.*^® On the other hand, it has been held 
that a codbligor need not be joined as defendant 
in an action on a joint obligation, where he is not 
a resident or within the jurisdiction of the court.*^! 

Single contract imposing several liability. Where 
the obligors to a contract are bound severally only, 
their liabilities thereon are separate and distinct, 
and, in the absence of statute, it is neither proper. 


as discussed supra § 35, nor necessary,*^® in an ac¬ 
tion against one of the obligors, to join the other 
obligors as defendants. 

Single contract imposing joint and several lia¬ 
bility. Where the obligation is joint as well as sev¬ 
eral, although each obligor may be sued severally, 
without joining the others, as discussed supra § 35, 
if more than one is proceeded against, all of the 
coobligors must be joined as parties defendant.73 
On the death of one party to a joint and several con¬ 
tract, a separate action may be brought against the 
survivors without joining the personal representa¬ 
tive of the deceased obligor.*^® 

§ 44 . -Actions for Tort 

Joint tort-feasors, other than the one or ones 
against whonn the action is brought, are not necessary 
parties. 

In accordance with the rule, discussed supra § 
36, that an action for a joint tort may be maintained 
against one or any number of the joint tort-feasors, 
if one or a part only is sued, as a general rule, the 
other tort-feasors are not necessary parties defend¬ 
ant to the suit,*^® and, as discussed in Abatement 
and Revival § 100 c, the nonjoinder of such others 
may not be pleaded in abatement. 

In the absence of statute, where an action for 
a tort arising out of a contract is maintainable for 
the tort simply, without a reference to any con¬ 
tract between the parties, the action is one of . tort 
purely, although the existence of a contract may 
have been the occasion or furnished the opportu¬ 
nity for committing the tort, and accordingly the 
tort-feasors may be sued either jointly or severally 
1 under the general rule;*^® but where the action is 


63. HI.—Wlsner v. Catherwood, 226 | 
Hl-App. 471. 

64. Pa.—Baldwin v. Ely, 19S A. 299, 
127 PeuSuper. 110. 

Joint oblijoxs under lease 

Lessor was not entitled to main¬ 
tain action against one of three joint 
obligors under lease for his propor¬ 
tionate share of obligation for rent 
and taxes, after settlement and re¬ 
lease of other two Joint obligors of 
their proportionate liability, with 
reservation of right to proceed 
against remaining obligor.—^Baldwin 
V. Ely, supra. 

65. Mich.—^Pay V. Jenks, 44 N.W. 
380, 78 Mich. 812. 

47 C.J. P 86 note 36. ‘ 

66. Mich,—^Pay v. Jenks, supra. 

47 C.J. P 86 note 39. 

67. Vt.—^Roberts v. McLean, 16 Vt. 
608. 42 Am.D. 629. 

6S. S.C,—McCall v. Price, 12 S.CX. 
82. 


69. N.J.—Grazioso v. Hirschfleld, 
128 A. 641, 3 N'.J.Mlsc. 379. 

70. N.J.—Grazioso v. Hirschfleld, 
supra. 

71. Iow€L^—Warnecke v. Foley, 11 N. 
W.2d 467, 234 Iowa 348. 

47 C.J. p 86 note 44. 

73. tr.S.—Commercial Credit Co. v. 
Insular Motor Corporation, C.C.A. 
Puerto Rico, 17 F.2d 896. 

47 C.J. p 86 note 48. 

73. Mich.—Fay v. jenks, 44 N.W. 
880, 78 Mich. 812. 

74. Me.—^Harwood v. Roberts, 6 Me. 
441. 

Tenn.—daibome v. Goodloe, Cooke 
391. 

75. U.S.^I>auber v. Boyajlan, C.C. 
A.N.T., 62 P.2d 1002. 

Ga.—^Williams v. Grier, 26 'S.E.2d 
698, 196 Ga. 327. 


Ill.—Thomas v. Ohio Coal Co., 199 
IlLApp. 60. 

N.H.—^Protective Check "Writer Co. v. 

Collins, 23 A.2d 770, 92 N.KC. 27. 
Ohio.—^Elatz v. Preston, 66 N.B.2d 
141, 73 Ohio App. l84—Gibson v. 
Johnson, 42 N.B.2d 689, 69 Ohio 
App. 19. 

Or.—Lane v. Ball, 160 P. 144, 83 Or. 
404, reversed on other grounds. 163 
P. 975, 88 Or. 404. 

Pa.—Gray v. Philadelphia, 10 Pa. 
Dist. & Co. 400—Stork v. Philadel¬ 
phia, 8 Pa.DIst. 889. 

S.C.—Little V. Robert G. Lassiter & 
Co., 163 S.B. 128, 166 B.C. 286. 
W.Va.—Gllkerson v. Baltimore & O. 
R. Co., 41 S.E.2d 188, 129 W.Va. 
649. 

47 C.J. P 86 note 63. 

76. Mich.—McBride v. Scott, 84 N. 

W. 1079, 126 Mich. 517. 

47 C.J. P 86 note 56. 
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not maintainable without pleading and proving the 
contract, where the gist of the action is the breach 
of the contract, either by malfeasance or nonfeas¬ 
ance, it is in substance, whatever may be the form 
of the pleading,, an action on the contract, and 
hence all persons jointly liable must be sued.77 

In respect of real property. Where the parties 
committing the tort are the joint owners of real 
property, and the tort consists in the omission of 
some act which, as such owners, they are bound to 
perform, they all must be joined in the action,^® 
since, in such case, the title to realty will come in 
question, that is, whether defendants, by reason 
of their ownership, were bound to perform the act 
for the omission of which the action is broughtJ^ 
If, however, the tort complained of consists in a 
malfeasance, such a joinder is not necessary, since 
in such a case their title cannot come in question, 
and they are equally liable whether or not they 
have a, right in the land,^® 

§ 45. Who Must Be Joined under Codes and 
Practice Acts 

As a general rule, In Jurisdictions having codes and 
practice acts, all persons must be Joined who have a 
common or' united Interest In the subject matter of the 
controversy which will be affected by the decision in the 
case or whose presence Is necessary to a complete deter¬ 
mination or settlement of the questions Involved. 


In jurisdictions having codes and practice acts 
it is a general rule, which in some of these juris¬ 
dictions is expressly prescribed by the codes or 
practice acts, that all persons must be joined either 
as plaintiffs, as discussed supra § 26, or as defend¬ 
ants, who have a common or united interest in 
the subject matter of the controversy which will be 
affected by the judgment or decision in the case,®! 
or whose presence, by reason of interest, is neces¬ 
sary to a complete determination or settlement of 
the questions involved®^ or to protect the rights of 
the other defendants.®® This rule is based on the 
principle which aims to prevent subsequent litiga¬ 
tion and a multiplicity of actions by the deter¬ 
mination of all rights of all the parties which can 
or may be affected by a judgment.®^ It has been 
said that the purpose of adopting the rule was not 
to restrict the powers of courts with respect to 
necessary parties, but merely to liberalize practice 
and to adopt in law cases, at .least in large part, 
the liberal equity rules. ®^ 

The above general rules, however, are subject to 
some limitations, since it is not all parties having an 
interest in the subject matter who are required to 
be made parties defendant, but ordinarily only 
those who have a common or united interest in the 
object of the action.®® A person who has an in¬ 
terest in the subject matter in litigation of such a 


77. Minn.—Whittaker v. Collins, 26 
N.W. 632, 34 Minn. 299, 67 Am.B. 
66 . . 

47 C.J. P 86 note 67. 

78. Me.—^Turner v. Whitehouse, 68 
Me. 221. 

47 C.J. P 87 note 68. 

79. N.Y.—^Low V. Mumford, 14 

Johns. 426, 7 Am.D. 469. 

80- N.T.—^Low V. Mumford, supra. 

81. Cal.—^McClure on Behalf of 
Caruthers v. Donovan, 205 P.2d 17, 
22, 33 Cal.2d 717. 

Colo.—^Hossi V. Colorado Pulp & Pa¬ 
per Co., 299 P. 19, 88 Colo. 461, 
followed In Myers v. Beck, 299 P. 
60, 88 Colo. 467, and Myers v. Col¬ 
orado Pulp & Paper Co., 299 P. 60, 
88 Colo. 469. 

Ill.—St. Clair County Housingr Au-. 
thority v. Southwestern Bell Tel¬ 
ephone Co., 66 N.B.2d 367, 387 Ill. 
180—Giese v. Terry, 46 N.E.2d 90, 
882 Ill. 84. 

Ind.—Bilts V. Moore, 68 N.B.2d 796, 
117 Ind.App. 27. 

Kan.—^McGinnis v. General Exchange 
Ins. Corporation, 46 P.2d 876, 142 
Kan. 338, 

Ky.—^Buckner v. Clay, 206 S.W.2d 
827, 806 Ky. 194—Commonwealth, 
for Use and Benefit of State High¬ 
way Commission v. Wilhoit, ,120 S. 
WJ8d 670, 274 Ky. 881—Cumber¬ 


land Pipe Line Co. v. Haider, 36 S. 
W.2d 682, 237 Ky. 344. 

N.T.—^Brenner v. Title Guarantee & 
Trust Co., 11 N.B.2d 890. 276 N.Y. 
230, 114 A.L.R. 101.0—Keene v. 

Chambers, 8 N.E.2d 443, 271 N.T. 
326. 

Ohio.—^Verdier v. Marshallville Equi¬ 
ty Co., 46 N.E.2d 636, 70 Ohio App. 
484. 

Utah.—^Inland Engineering & Con¬ 
struction Co. V. Maryland Casualty 
Co., 290 P. 367, 76 Utah 436. 

47 C.J. p 87 note 63. 

“Whenever a party has been omit¬ 
ted whose presence is so indispensa¬ 
ble to a decision of the case upon its 
merits that a final decree cannot be 
made without materially affecting 
his Interests, the court should not 
proceed to a decision of the case up¬ 
on the merits.”—EReader v. District 
Court of Fourth Judicial Dist. in and 
for Uintah County, 94 P.2d 868, 861, 
98 Utah 1—^Hoyt v. Upper Marion 
Ditch Co., 76 P.2d 234, 240, 94 Utah 
184. 

82. Cal.—^Holman v. Santa Cruz 
County, App., 206 P.2d 767. 

BZy.—Commonwealth v. Farmers' 

State Bank, 10 S.W.2d 274, 225 Ky. 
769. 

N.Y:_<jlark v. Fllnn & Co., 246 N.T. 
S. 399, 230 App.Div. 698—^Issaia v. 
Russo-Asiatie Bank, 280 N.T.S. 735, 
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166 Misc. 496—O’Leary v. Grant, 
278 N.T.S. 839, 165 Misc. 98—01- 
shan V. Buffalo Merchandising Co., 
44 N.T.S.2d 758. 

N.C.—Ebert v. Dlsher, 3 S.B.2d 301, 
216 N.C. 36, rehearing denied 6 S. 
B.2d 716, 216 N.C. 646. 

N.D.—Jester v. Jester, 37 N.W.2d 
879. 

Okl.—^Amoskeag Sav. Bank v. Eppler, 
77 P.2d 1168, 182 Okl. 891. 

S.C.—^Pirst Carollnas Joint Stock 
Land Bank of Columbia v. McNiel, 
181 S.B. 21, 177 S.C. 332. 

Wash.—^McKlnnls v. Los Lugos Gold 
Mines, 62 P.2d 1092, 188 Wash. 447. 

47 C.J. p 87 note 64. 

83. N.T.—Babbitt v. Gibbs, 64 N.Y. 
S. 699, 61 App.Div. 387. 

84. Ariz.—^U. S. Fidelity & Guaranty 
Co. V. Alfalfa Seed & Lumber Co., 
297 P. 862, 38 Ariz. 48. 

47 C.J. p 87 note 66. 

85. Utah.—^Nunnelly v. First Fed¬ 
eral Building & Loan Ass’n of Og¬ 
den, 164 P.2d 620, rehearing denied 
169 P.2d 141, 107 Utah 879. 

86. Cal.—Juri V. Koster, 267 P. 901, 
84 Cal. 298. 

Utah.—^McCarthy v. Public Service 
Commission of Utah, 77 P.2d 331, 
94 Utah 304. 

47 C.J. P 87 note 67. 
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direct and immediate character that it would be 
lej^ly affected by a judgment rendered in -the 
case is a necessary party defendant,as is also a 
person who has a right to litigate over again in a 
new proceeding the same questions involved in the 
case,SS or a person whom the defendants already 
before the court have such an interest in joining as 
to be authorized to object to proceeding without 
him. 8 9 , However, a person who has no interest in 
the subject matter of the action is not a necessary 
party defendant,^® nor is one whose interest in the 
subject.matter and liability to respond to plain¬ 
tiff's demand is determinable wholly from his in¬ 
dependent relation thereto, disconnected from the 
liability of the defendant named in the action, 
or whose relation to the matter involved is merely 
•formal,92 or between whom and plaintiff no cause 
of action or controversy is to be settled in the case^^ 
and against whom no judgment in any form can be 
rendered,®.^ :or one who, although interested in the 
subject matter, will not be affected or concluded 
by . a judgment in the action,^5 or a person whose 
liability arises only because he joined, as guaran¬ 
tor or indemnitor, in a stipulation in the action.^^ 

A person not joined as defendant is not an in¬ 
dispensable party, if the rights of those who are 


joined can be determined without unjustly affecting 
the rights of the absent -party or waiving his 
rights-®*^ Where a number of persons are severally 
liable to plaintiff, plaintiff may choose whom he will 
sue, and he may limit himself to the named de¬ 
fendants without joining any of the others.®® 
Where plaintiff joins persons as .defendants in the 
alternative, he must join all whose liability remains 
doubtful at the close of the case, but he need not 
join parties whose nonliability is proved.®® 

Title to, or interest in, property. A person who 
has a title to,, or interest in, the property in litiga¬ 
tion, which, may be adversely affected by a judg¬ 
ment or adjudication -therein,' is a necessary, party 
defendant to an action in respect of personal^ or 
real® property. Thus, as a general rule,, in contro¬ 
versies concerning the title to real estate, all of 
the persons who are interested under the title in 
litigation are necessary parties;® and it has been 
held that, where the purpose sought by a judicial 
proceeding is to expose real estate to sale, the better 
practice is to make all persons having any interest 
therein, contingent or otherwise^ parties to the pro¬ 
ceedings.^ A person, however,, is not a necessary 
party who has no title or interest in the property 
which will be affected by the litigation® or who ac- 


Prop^r .and conditionally neoesBary 
paxties 

Proper parties were not for that 
reason conditionally necessary par¬ 
ties, and, where , the bringing in of 
new parties wonid not aid in grant¬ 
ing complete relief between those al¬ 
ready parties but might aid in grant¬ 
ing such relief between the present 
defendants and parties sought to be 
brought in, a motion to' bring in ad¬ 
ditional parties on the ground that 
they were indispensable would be 
denied.—^Heydt-Mugler Co. v. Wester- 
man Const Corp., 71 N.T.S.Sd 386, 
189 Misc. 199, affirmed 77 N.T.«.2d 
366, 190 Misc. 990. 

87. Mo.— CoxpiiB Juris guoted in 
School Bist. No. 24 of St Louis 
County V. Neaf, 148 S.W.2d 664, 
657, 347 Mo. 700. 

N,C.-^Nprth Carolina Joint Stock 
Land Bank of Durham V. Kerr, 176 
S.E. 102, 206 N.C. 610. 

47 C.J. p 88 note 68. 

88. Mo.-^ozpnB Juris gnoted in, 
.. School List liTo. 24 of St Louis 

County V. Ne’af, 148 S.W.2d‘654, 

. V 567,. 347* Mo. 70Gi 
-Ohio.—Mains v. Henkle, 2 Ohio Dec. 
(Reprint) 630, 3 WestL.Month 693. 

89. Cal.—-London, ■ etc.# Bank ' v. 

Smit^: 36 P. 1027, 10il._Ca4. 415— 
Nau l^aiita Ana Sugar- Co., 260 
P. 706,. 79 Cal.App. 685. . .. 

^ Dtah.r-^trlke v. IBloor, 92 F.2d‘ 
867, 97 Utah 266. ■ 

47 C.J. p 88 noto.7.1.> ; 


91. Minn.—Kettle River v. Bruno; 
118 N.W; 63, 106 Minn. 58. 

47 C.J. p 88 note 72. 

92. Iowa.—Searles v. Northwestern 
Mut L. Ins. Co;,. 126 N.W. 801, 148 
Iowa 65, 29 L.R.A,N.S., 406. " 

93. N.CJ.—Corhett v. Hilton Lumber 
Co., 28 S.B.2d 250, 223 NiC. 704. 

47 C-J. p 88 note 74. 

94. Ind.—<Jonklin v, Thurston, 18 
Ind. 290. 

imorganized oorporatibn 
. Where contracting pmrtles agreed 
to organize, but never, actually 
formed corporation, corporation was 
not a necessair party to action by 
one contracting party against b^rs 
for return of, money paid under con¬ 
tract—Kenyon V. . Johnson, Tex.Civ. 
App., 38 S.W.2d 346, error dismissed. 

95. Cal.—Reed V.. Wing, 144 P. 96.4,' 
- 168-Cal. 706. . 

sa Wia.—State v. St Crotx County 
- Cir. Ct, 203 N.Wr928, 187 Wis. 1. 

47 C.J..P 8.8 note 77. ^ . 

97. U.S.—Gandia v. Porto llico Fer¬ 
tilizer Co.','C).C.APUerto Rico, 291 
'F. 18, certiorari denied di’-S.Ct 37,‘ 
263 U.S. 711, 68 L.Ed. 619. 
rPeoision not detevminStiive * 

The mere fact' that the court de¬ 
cides issues In such a-way that the 
absent pairties. would have no inter¬ 
est in the subject matter of the suit 
does .no.t. .control i.in determiniiig 
whether presence of «uch parties. W€us. 
[ essentisa; and the Absent, parties "are: 


entitled to be heard if they have o.r 
might claim a' substantial and pres¬ 
ent interest in the controversy.— 
Oglesby v. Springfield Marine Bank, 
62 N.B.2d 1000, 385 Ill., 414. 

98. N.T.—Heydt-Mugler Co. v. Wes- 
terman Const Corp.,. 68 N.T;S.2d 
361, 188 Misc. .646, adhered to .71 
N.T.S.2d 385, 189 Misc. 199, affirmed 
77 N.Y.S.2d 866, .190 Misc. 990. 

Okl.—Owens v. State, 271 P. 938, 183 
. OkL 188.'.: . r 

99. N.Y.—Tatter V. Mathles, 246 N. 
T.S, 648,. 189. Misc. 26. .- . . . 

1- N.T.—First Nat Bank v. Parks, 
:.:280 N.T.S. 805, 245 App.Div. 776, 
appeal dismissed 200 N.EL 292, 270 
N.T. 606. , . 

47 CJ. p 88 note 79. ... 

2. Wash.—Swingley v. Daniels, 212 
P. 729, 128 Wash. 409. 

47 CJ. p 88 note 80. 

8. Ky.—Farley v. AldSrson', 227 S.W. 
. ,1006, 190 Ky. 632. 

4. Mo.—Roden v. Helm, '90 ^.W. 798, 
192 Mo. 71. . 

Or.—Oorpiu Juris cited in Cottrell v. 

. .Prier. 212 P.2d 87, 90: - j J. 

6. Ky.—^Park v. Humpech, 47 ’ S.W. 

768, 20 Ky.D. 879, , . 

47 C.J..P 98 note 8.3., , 

OontijigeiLt remaindermen 
In action by ^trustee and otnier of 
bonds, secured by- ^desd. of. trust to 
-enfbrce >illent for satisfaction of in¬ 
debtedness due on; bonds, life tenant 
In.ipQSbession of mortgaged praoiises 
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quires his interest pend^te lite.® A statute which 
requires. the assignor of a chose in action without 
indorsement to be .made a party to answer as to the 
transfer and his interest therein does not apply to 
actions for the possession of real estate and dam¬ 
ages for the detention thereof J . 

§ 46. -Actions on Contracts 

Under thio codes and practice acts, fn an action on 
contract, only those who are parties to the contract and 
those who have an Interest In the matter.In dispute may 
be necessary parties; In the absence of statute to the 
contrary Joilnt obligors under a contract must be Joined 
in an action thereon, but where there are several obli¬ 
gors or. persons Jointly and ssyeraily bound all need not 
be joined In an action against some of them. 

Under the codes and practice acts, in an action on 
a contract by one of the parties thereto, the only 
parties defendant who may be necessary are the 
other parties to the contract sued on® and those 
who have an interest in the matter in dispute which 
will be affected by the action.® An action may be 
brought against an obligor who alone signs the 
contract and to whom exclusive credit is given by 
plaintiff, without joining others who are merely 
named in the contract as purporting to be coob- 
ligors,^® or who at the time of making the contract 
were unknown to plaintiff as joint obligors.^^ 

Joint obligors. It is a well settled general rule, 
which is particularly applicable under a statutory 
provision, that persons united in interest must be 
joined as plaintiffs or defendants, and that all of 
the obligors to a .joint contract must be joined as 
defendants in an action on such contract.^® Under 
some statutes, however, as discussed supra § 38, 
such contracts are regarded as joint and several, 
and an action thereon may.be brought against all, 
or one, or any number of the coobligors, 

..A person who has made himself jointly liable on 
a contract is not a necessary party defendant where 


his obligation has ceased by agreement of all the 
parties^®- or by reason of something that .has oc¬ 
curred within the contemplation of the original con¬ 
tract but it has been held that the fact that some 
of the joint obligors have paid their shares of the 
amount due does not excuse the nonjoinder of them 
in an action on the joint contract.^® In some juris¬ 
dictions a joint obligor who is a nonresident or oth¬ 
erwise beyond the jurisdiction qf the court need 
not be joined as a* party defendant.^® In other ju¬ 
risdictions, however, all the joint obligors should 
be joined as defendants, and if service of process 
cannot be had on all, the action may proceed against 
those served.^*^ 

Several obligors. Where the rule is recognized 
that two or more parties severally liable on the 
same written instrument or obligation may all or 
any niunber of them be joined as defendants, as dis¬ 
cussed supra § 38, any one or more of such parties 
are not necessary parties to an action on the con¬ 
tract,^8 and one may be sued without joining as 
defendants others who are also liable.^® 

Joint and several obligors. Under the rule that 
all or any number, of the obligors to a joint and 
several contract may be sued, as discussed supra 
§ 38, any one or more of such obligors are not neces¬ 
sary parties to an action on such contract against 
any of the coobligors.®® 

§ 47. -Actions for Tort 

Under codes and practice acta one or more of several 
Joint tort-feasors are not necessar/ parties to an action 
against the other tort-feasors. 

In accordance with the rule, discussed supra'§ 
39, that joint tort-feasors may be sued either joint¬ 
ly or severally, under the codes and practice acts 
one or more of several joint tort-feasors are not 
necessary parties defendant to an action against 
the other tort-feasors,and the defendant tort- 


was the only necessary party defend¬ 
ant, . where remaindermen were con¬ 
tingent and not vested, and hence 
were represented by life tenant— 
LangstalE v. Meyeri 203 S.W.2d 49, 
805 Ky. 116. 

6 . Ark.—Galbreath v. Bstes, 88 Ark. 
599. 

7. Ind.—klartwright v. Taw, 100 Ihd. 
11 ®. 

8 . Wis.—^Ernest v. 'Schmidt, 228 N. 
W. 559, 199 Wis. 440, reversed in 
part on other grounds *227 N.W. 26, 
199 Wis. MO. 

47 C.J. p 89 note 88 . 

9. ‘ rowa.—^Decatur County v. Bright, ■ 
11 N.W.. 653, 57. Iowa 724. 

47 C;J, p 'Samote 89.. 


10 . Wis.—McCourt v. McCabe, I N. 
W. 192, 46 Wis. 596. 

47.C.jr. p 89 note 90. 

11 . N.T.—Woodhouse v. Duncan^ 13 
N.B. 334, 106 N.T. 627. 

12. Cal.-r-Woods v. Berry, 296 P. 
’ 332, lii Cal.App. 676. 

Ga.—Wall V. Wall, 168 S.B. 893, 176 
Qa. 757. 

Ohio.—Columbia Graphophonfe- Co, v. 
Slawson, 126 N.E. 89P, 891, 100 Ohio 
St. 473. , • 

Wis.—Bank of Verona v, Stewart, 270 
N.W. 634, 223 Wis. 577. ' 

47 C.J. p 89 note 93. 

13. N.Y.—Babbitt V, Gibbs, 64 N.T. 
S. 699, fl App.Div. 387. 

"IAm N.T.—rBabbitt v; Gibbs, .supra. 


IS. Ind.—Eller v. Lacy, 36 N.B. 1088, 
137 Ind. 436. 

le. ' Cal.—Tally vl Ganahl, 90 P. 1049, 

• 161 Cal. 418. 

47 C.J. p 90 note 99. ' 

17. Neb.—^Peridns County V. Miller^ 
76 N.W. 677, 66 Neb. 141. 

18. N.T.—^Bell V. Pfadenhauer, 64 
N.Y.S: 977, 5l App.blv. 244.' 

47 C.J. p 90 note 6. 

19. CaU.^—Garcia v. Superior Court 
in and for San Bernardino County, 
113 P.2d 470, 45 Cal.App.2d 81., 

. 47 C;J. P 90. note 6 . - ,, 

20. Cal.—Gofi: V. Ladd, 118‘P. 792, 

161 Cal.. 257. . ... 

47 C.J. P 90 note 8 ., 

21 ; TJ.S.—Shredded Wheat Co. v. 
Kellogg Co., D.C.C 6 nn., 26 F.2d' 284« 
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feasors may not complain of the failure to join 
the other tort-feasors.^^ Although the tort consti¬ 
tutes a breach of a joint contract, if the action is 
not based on the contract, but is for tort, one of the 
coobligors who does not join in the tort is not a 
proper or necessary party defendant to the action.^^ 

§ 48. -Excuses for Nonjoinder 

The circumstances of the case may or may not ex¬ 
cuse the nonjoinder of necessary parties under the codes 
and practice acts. 

Under the codes and practice acts, plaintiff cannot 
anticipate that a person jointly liable with defendant 
will avail himself, if made a party to the suit, of 
the defense of the statute of limitations, and on that 
ground omit to make him a party defendant 
and the fact that plaintiff is, by rule of court, com¬ 
pelled to dismiss his suit as to a necessary party de¬ 
fendant, by reason of his inadvertence in bringing 
the suit, does not dispense with the necessity of the 
joinder of such party in order to sustain the action 
as against the odier defendants.25 

Party unavailable, A necessary party may be 
eliminated if under certain circumstances his pres¬ 
ence cannot be obtained and his interest will not 
thereby be impaired.^^ So, the fact that a person 
is a nonresident of the state has been held to be a 
sufficient excuse' for not joining him as defendant 
where plaintiff asks no relief against him and the 
patty made defendant interposes no defense that 
cannot be fully determined without entering a judg¬ 
ment that will bind him.27 Also, a statute requiring 


all parties who are united in interest to be made 
parties has been held inapplicable to parties who 
are without the state and cannot effectually be 
served or brought into the action.^s On the other 
hand, it has been held that nonresidence will not ex¬ 
cuse the failure to join an indispensable^^ or neces- 
sary^o party. 

§ 49. -Rules in Louisiana and Texas 

a. In Louisiana 

b. In Texas 

a. In Louisiana 

In Louisiana all persons who have Interests to he 
affected by the Judgment or whose presence Is necessary 
to a complete determination of the questions involved 
should be Joined as defendants; Joinder of ail jodnt 
obligors is not required. 

In Louisiana, in which state the practice as to 
parties is based largely on the rules of the common 
law, as discussed supra § 40 a, all persons who have 
interests to be affected by the judgment in the case^i 
or whose presence is necessary to a complete deter¬ 
mination of the questions involved^^ should be 
joined as defendants. 

In an action on a joint contract, under the ex¬ 
press provisions of the civil code, ah of the obligors 
were required to be joined as defendants,33 in¬ 
cluding those who had performed their part of the 
contract^^ or who resided beyond the jurisdiction 
of the court.^5 Under a later statute, however, a 
joinder as defendants of all joint obligors is no 
longer necessary but, as discussed supra § 40 a, 


Cal.—^Tracy v. Brecht, 89 P.2d 498, 
t OaI.App.2d 105. 

Colo.—Cardiff Llgrht & Water Co. v. 

Taylor, 218 P. 711, 73 Colo. 566. 
Conn.—Tower v. Canap, 130 A. 86, 103 
Conn, 41. 

N.T.—Rhynders v. Greene, 8 N.T.S.2d 
143, 255 App.Div. 401—Bailey v. 
Kew Queens Corp., 78 N.T.S.2d 
609—Dunn v. State, 52 N.T.'S.2d 
128. 

Ohio.—^Micelll v. 3Bttrsch, App., 83 N. 
B.2d 240—^Katz v. Preston, SB N.B, 
2d 141, 73 Ohio App. 154. 

S.C.—^Doctor r, Robert Lee, Inc., 56 
S.B.2d 68, 215 S,C. 332—Simon v. 
Btroch, 39 S.R2d 209, 209 S.C. 134, 
168 A.L.R..696—^McKenzie v. South¬ 
ern Ry. Co., 102 S.B. 514, 113 S.C. 
453—Steele v. Atlantic Coast Line 
R. Co., 78 S.E. 705, 95 S.C. 124. 
Wla.—Pebock v, Jefferson County, 
262 N.W. 588, 219 Wis. 154—Spen¬ 
cer Co-op. Live Stock Shipping: 
Ass*n v. Schultz, 245 N.W. 99, 209 
Wis. 844—^Kecedah Mfgr. Corpora¬ 
tion V. Juneau County, 237 N.W. 
277. 206 Wis. 816, 96 A.L.R, 4, re¬ 


versed oh other grounds 240 N.W. 
405, 206 Wis. 316, 96 AL.R. 16. 

47 CJ. p 90 note 12. 

22. tJ.S.—Schroeder v. Longenecker, 

D. C.MO., 7 F,R.D. 9. 

Mo.—^Farrell v. Kingshighway Bridge 
Co., App., 117 S.W.2d 698—Judd v. 
Walker, 138 S.W. 655, 168 Mo.App, 
156. 

Wis.—^B, L. Husting Co. v. Coca-Cola 
Co., 216 N.W. 833, 194 Wis. 31L 

23. Ky.—Hill v. Harris, 4 Bush 460. 
N.T.—Holsapple v. Rome, etc., R. Co., 

86 N.T. 276. 

24. N.T,—^Hyde v. Van Valkenburgh, 

I Daly 416. 

25. Mo.—Mancuso v. E^ansas City, 
.74 MoApp. 138. 

26. Cal.—Greif v. DuUea, 153 P.2d 
681, 66 Cal.App.2d 986. 

27. Iowa.—Searles v. Northwestern 
MuL L. Ins. Co., 126 N.W. 801, 148 
Iowa 66, 29 L.RJL,N.B., 406. 

47 CJ. p 90 note 18. 

2a N.T.—^Keene v. Chambers, 3 N. 

E. 2d 443, 271 N.T. 326, 

29. U.S.—^Franz v. Buder, C.C.A.MO., 

II F.2d .864, certiorari denied Buder 


V. Franz, 47 S.Ct 469, 278 U.S. 766, 
71 L.Bd. 876. 

30. Xy.—^Xallahar v. Rodgers, 13 
Ky.L. 272. 

47 C.J. p 91 note 20. 

31. Lcl—^S tate ex rel. Woods v. 
Register of State Land Office, 179 

,,So. 88, 189 La. 69—Commercial 
Nat Bank in Shreveport v. Haas, 
162 So. 67. 182 La. 602—Ott y, 
Grace, App., 13 So.2d 138—^Hlmel 
V. Fellman, 132 So. 632, 16 LaApp. 
347, rehearing denied 138 Bo. 451, 
16 La.App. 347. 

47 C.J. p 91 note 28. 

32. La.—^Davidson v. Davidson, 28 
La.Ann. 269. . 

47 C.J. p. 91 note 24. 
sa La.—^Mitchell v, D’Armond, 80 
La.Ann. 896. 

47 C.J. p 91 note 26. 

34. La.—Drew v. Atchison, 8 Rob. 
140. 

47 O.J. p 91 note 27. 

85. La.—Thompson y. Chretien, 8 
Rob. 26. 

sa La.—^Drew v. Monroe Bank, 61. 
So. 683, 126 La. 673—State v. Judge 
of Fifth Dlst Ct, 80 LaAnn. 582. 
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g afji may be sued separately for his respective por¬ 
tion of the obligation. 


b. In Texas 

In Texas all parties materially Interested In the sub¬ 
ject matter of the suit should be made parties defendant, 
If they are not made plaintiffs; but a person who has no 
Interest in the subject matter is not a necessary party. 

In accordance with the policy of the law in Tex¬ 
as to determine all issues in one proceeding as far 
as practicable, discussed supra § 40 b, all parties 
necessary for that purpose should be joined and 
it is well settled that all persons materially interest¬ 
ed in the subject matter and object of the suit 
^ould be made parties, either as plaintiffs, as dis¬ 
cussed supra § 22, or defendants and every per¬ 
son who will be directly affected by the judgment 
in the case is not only a proper party, as discussed 
supra § 40 b, but is, in fact, a necessary party.^ 9 
Conversely, a person who has no interest in the 
subject matter or object of the action is not a nec¬ 
essary party defendant;^® and plaintiff is not re¬ 
quired to make parties defendant to his suit so that 
some matter between defendants and such other 
parties about which he has no interest may be liti- 

37. Tex.— Corpus JWLs quoted iu 
Red wine v. Coleman, Clv.App., 71 
S.w.2d 921, 924— Corpus Juris 

quoted in Bishop v. Sanford, Civ. 

App., 85 S.W.2d 800, 803—Dial v. 

Martin, Clv.App., 8 S.W.2d 241, er¬ 
ror dismissed—Collins v. Herd, Civ. 

App., 295 S.W. 216—Edinburg Irr. 

Co. V. Ledbetter, 247 S.W. 835, 
modifled on other grounds. Com. 

App., 286 S.W. 185. 

47 C.J. p 91 note 84. 

88 . Tex.—Smith v. Peeler, Com.App., 

29 S.W.2d 975—Pickens v. Ryan 
Consol. Petroleum Corp., Civ.App., 

219 S.W.2d 150, refused no reversi¬ 
ble error—Belt v. Texas Company, 

Civ.App., 175 S.W.2d 622—Looney 
V. Sun Oil Co., Civ.App., 170 S.W.2d 
297, error refused— Corpus Juris 
quoted in Redwine v. Coleman, 

Civ.App., 71 S.W.2d 921, 924—Kreis 

V. Kreis, Civ.App., 67 S.W.2d 1107, 
error dismissed—^Beall v. Helm, 

Civ.App., 50 S.W.2d 460, error dis¬ 
missed—^Franklin v. Bramlette, 

Civ.App., 48 S.W. 2d 752, error re¬ 
fused—Dial V. Martin, Civ.App., 87 
S.W.2d 166, reversed on other 
grounds Martin v. Dial, Com.App., 

67 S.W.2d 75, 89 A.L.R. 671—Cor¬ 
pus Juris quoted in Bishop v. San¬ 
ford, Civ.App., 86 S.W.2d 800, 803— 

. Collins V, Herd, Civ.App., 296 S.W. 

216. 

47 C.J. p 91 note 36. 

39. Tex.—^Pickens v. Ryan Consol. 

Petroleum Corp., Civ.App., 219 S. 

W. 2d 150, refused no reversible er- 


gated.^1 In a particular case, however, the ques¬ 
tion of who are necessary parties rests in the dis¬ 
cretion of the court.42 

Where the names of persons are unknown and 
cannot be ascertained, the action may proceed with¬ 
out them, although, if known, they would be nec¬ 
essary parties.^^ 

In an action on a contact the only necessary 
party defendant is the obligor who is expressly lia¬ 
ble on the contract and in order to create the 
necessity of joinder of parties there must be joint 
liability.'*^ If the contract is made by joint obli¬ 
gors, under the express provisions of a statute 
which changes the common-law rule,46 all of the 
joint obligors are not indispensable or necessary 
parties defendant to an action thereon,^'^ but, as 
discussed supra § 40 b, such action may be brought 
against any one or more of them. Where one as¬ 
sumes the obligation of another and becomes pri¬ 
marily liable, the beneficiary of the agreement may 
sue him without joining the original obligor.^^ 

Torts. Although, as cHscussed supra § 40 b, joint 
tort-feasors may be sued jointly, they are not re¬ 
quired so to be sued, but may be sued severally.^^ 

Tex.—Oorpns Juris quoted in 
Nance v. McClellan, Civ.App., 64 
6.W.2d 1109, 1112. 

47 C.J. p 91 note 41. 

42. Tex.—Stanolind Oil & G-as Co. v. 
State, 133 S.W.2d 767, 186 Tex. 6, 
modifled on other grounds 145 S.W. 
2d 669, 136 Tex. 5. 

Tex.—^Bailey v. Morgan, 13 Tex. 
342—^Logan v. Ludwick, Civ.App., 
283 S.W. 648. 

44. Tex.—Galveston, eta^ R. Co. v. 

McTiegue, 2 Tex.A.Civ.Cas. S 467. 

47 C.J. p 91 note 43. 

Parties to the contract are the only 
necessary parties in an action there¬ 
on.—^Kitchen v. Commercial Credit 
Co., Tex.Civ.App., 158 S.W.2d 596— 
Saulsbury v. Anderson, Tex.ClT.App., 
39 S.W.2d 142, error dismissed. 

46. Tex.—Saulsbury v. Anderson, 
supra. 

46. Tex.—^Hlnchman v. Riggins, 1 
Tex.A.Civ.Cas. § 294. 

47 C.J. p 92 note 44. 

47. Tex.—Miller v. Sullivan, 36 S. 
W. 362, 89 Tex. 480. 

47 C.J. P 92 note 46. 

48. Tex.—Commercial Standard Ins. 
Co. V. Morrow, Civ.App., 68 S.W. 
.2d 540. 

49. U.S.—^Bentley v. Halliburton Oil 
Well Cementing Co., C.A.Tex., 174 
F.2d 788. 

Tex.—Winter v. Hamilton, Civ.App., 
214 S.W.2d 330—Roberson v. Hunt, 
Clv.App., 179 S.W.2d 316—Graves 


ror—^Hicks v. Southwestern Settle¬ 
ment & Development Corp., Civ. 
App., 188 S.W,2d 915—Belt v. Tex¬ 
as Company, Civ.App., 175 S.W.2d 
622—^Brown v. Meyers, Civ.App., 
163 S.W.2d 886 , error refused— 
Corpus Juris quoted in Redwine v. 
Coleman, Clv.App., 71 S.W.2d 921, 
924—Corpus Juris cited in Gordon 
v. Hawkins, Civ.App., 66 S.W.2d 
432, 433—Corpus Juris cited in Dial 
V. Martin, Civ.App., 87 S.W.2d 166, 
185, reversed on other grounds 
Martin v. Dial. Com.App., 67 S.W.2d 
76, 89 A.L.R. 671—Corpus Juris 
quoted in Bishop v. Sanford, Civ. 
App., 86 S.W.2d 800, 803—Collins 
V. Herd, Clv.App., 296 S.W. 216. 

47 C.J. p 91 note 39. 

40. Tex.^—Corpus Juris quoted in 
Redwine v. Coleman, Civ.App., 71 
S.W.2d 921, 924—Corpus Juris 

quoted in Nance v. McClellan, Civ. 
App., 64 S.W.2d 1109, 1112 —Hoover 
V. Hamilton, Civ.App., 14 S.W.2d 
935 , error refused. 

47 C.J. p 91 note 40. 

Parties held not necessary 

(1) Generally.—^Texas Conserva¬ 
tive Oil Co. V. Jolly, Tex.Clv.App., 149 
S.W.2d 265—47 C.J. P 91 note 40 [a]. 

(2) In suit by newspaper circula¬ 
tion campaign contestant against 
publisher for automobile awarded as 
first prize, contestant to whom auto¬ 
mobile was awarded was not neces¬ 
sary party.—^Holt v. Wilson, Tex.Civ, 
App., 66 S.W.2d 680. 
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§ 50. Making^ 'Defendant Party Incapable or 
Refusing to Join as Plaintiff 

Under the codes and practice acts, It Is a well-settled 
rule that where a .necessary party cannot or refuses to 
Join as plaintiff he may, and where he is Indispensable 
he must, be Joined as a party defendant. 

At common law if one of the several owners of 
ajoint interest refuses to join as plaintiff in an ac¬ 
tion to enforce such interest, the other owners may 
use his name as a coplaintiff, as discussed supra § 
29, but cannot make him. a party defendant.^® How¬ 
ever, under, the codes and practice acts this rule is 
modified to correspond, with the general rule in eq¬ 
uity,“ discussed in Equit}’- § 141, that it is sufficient 
if all .the parties interested in the subject of the 
action are before the court either as plaintiffs or 
defendants; and in these jurisdictions the rule is 
well settled that a person, who by reason, of his 
joint interest in the controversy should be joined 
-as pl£^mtiff,.may be made a party defendant where 
he refuses to join as plaintiff,®^ or where for some 
reason he cannot properly join as plaintiff and 


when he is an indispensable party, andirefuseS'jto 
be made a party complainant,, he must be made a 
party defendant.®®' A number of decisions have 
held this rule to obtain without reference-to, code 
or practice act provisions to such effect®^ This 
rule does not apply where plaintiff may sue for and 
recover his interest independently of ^inotibe^:-party 
who has a like interest,®® nor does it allow aii im¬ 
proper plaintiff to start a suit by making the sole 
necessary' plaintiff a party defendant.^® In acicordr< 
ance with the general rule, where a person is joined 
as plaintiff without his consent and over his re¬ 
fusal, he should, on the trial, be treated “as a de¬ 
fendant in the case.®^ 

Conditions precedent As a condition precedent 
to making such a party a defend'ant, he.should be 
requested to join as plaintiff unless it appears that 
the request would be futile.®® It is also a condition 
to such joinder that the complaint’ allege the rea¬ 
son for not joining such party as plaintiff, that is, 
that he refused to join as plaintiff;®® but it'‘is not 
necessary to stite the reason for such refusal;®® 


y, Buzbee, Civ.Ai^p., 45 S.W.2d 392 
—rParma v. First Nat Bank, -Civ. 
App., 22 S.W.2d 957, error refused 
—Fort Worth Gas Co. v. Bragg, 
Clv.App., 297 S.W. 244, reversed on 
other grounds Montrief & Montrief 
V. Bragg, ComJApp., 2 S.W.2d 276, 
rehearing denied Montrief & Mont¬ 
rief v.-,Fort Worth Gas Co., 4 S.W. 
'2d -964—^Bowie Sewerage Co. v. 
Watson, Civ.App.. 274 S.W, 179, er¬ 
ror dismissed—^Farmers’ Gin & 
Milling Co. V. Jones, Civ.App., 147 
S.W. 668 , error refused—^Haubelt 
Bros. v. Hirsch, 131 S.W. 435, 62 
Tex.Civ.App. 273. 

sa Mo.—Clark v. Cable, 21 Mo. 223. 
6i. Ark.—Jones v. Hadfleld, 96 S.W. 
2d 969, 192 Ark. 224, 109 AL.R. 
488, certiorari denied Fidelity & 
Deposit Co. of Maryland v. Jones, 
.67 S.Ct 506, 800 U.S. 667, 81 L. 
Ed. 875. 

Cal.—Watkins v. Nutting, 110 P.2d 
384; 17 Cai.2d 490-^ohn v. Cohn, 

• 62 P.2d 969, 7 Cal.2d 1—Apablasa v. 
Sepulveda^ 267 P. 106, 91.CaI.App. 
,232.. 

Ill.—^Board of Ed, of Cicero-Stickney 
Tp. High School, High School Dist 
, No. 2Q1 V. City of Chicago, 83 N.B, 
2d 7i4, 402 Ill. 291. 

Ky.—^Louisville Cooperage Co. v. 
Rudd, 124 S.W.2d 1063. 276 Ky. 

- 721, 144: A.L.R. 763. 

• I4.J.—^Feldman v. Warshawsky,. 196 
A. 205, 122 N.J.Eq. 596, reversed on 
other grounds 4 A.2d 84, 125 N.J. 
-Bq. .19. 

hf.Y.—Witenberg v. Banca .Commer- 
ci^e Italians^ 78 N.Y.S.2d 693, 278 


App.Div. 888 —Trade Bank & Trust 
Co. V. Equitable Pir.e;& Marine Ins. 
Co., 50 N.Y.S.2d 892, reversed on 
other grounds 66 N.Y.S.2d 495. 

Okl.—^Nichlos V. Melton & Melton, 284 
P. 642, 141 Okl. 210. 

Tex.—^Arrington v. Southern Pine 
Lumber Co., ClvA.pp., 16 S.W. 2d 
166. . 

Wis.—^Kaiser v. Niemeyer, 225 N.W. 

188, 198 Wis. 581. 

47 C.J. p 92 note 62. 

Buie construed 

The civil procedure rule, providing 
I that persons having a joint interest 
I shall be made parties, and that one 
who should join as a plaintiff and-re¬ 
fuses to do so may be made a de¬ 
fendant, was not intended t 6 destroy, 
the equitable exceptions to the bring¬ 
ing in of parties, when they are ex¬ 
ceedingly numerous, and the rule 
must be construed so as to preserve 
and be consistent with the substan¬ 
tive Tights 6t the parties.—rHicks -v. 
Southwestern Settlement & Develop¬ 
ment Corp.,' Tex.Civ.App., 188 •S.W.2d 
915. ' - _ • 

52.. U.S.—^Monmouth Inv., Co./ v. 
Means, Colo., 161 F. .169, 80 aC.A, 
627. 

N.Y.—Roberts v. New York EL R. 
Co., 33 'N.Y.S. 685, 12 Misc* .846, 
modided on other grounds 49 N.B. 
262, 165 N.Y. 81. 

53. U.S.—€o^Ujr Juris cited in 
Keene v. Hale Haisell Co., C.C.A. 
Tex., 118 F.2d 882, 8’84. 

Cal.—^Rose V. San Diego Electric Ry. 
Coy, 24 P.2d 888 ,' 183 CalAipp. 646. 


Kan.—^McGinnis v- General Exchange 
Ins. Corporation, 46 P.2d 876, 142 
Kan. 338—^Price v. Carmean, 18 P. 
2d 197, 136 Kan. 744. 

Ky.—^Louisville Cooperage Co. v. 
Rudd, 124 SW.2d 1068, 276 Ky. 721, 
144 A.L.R. .763. 

Ohio.—^Verdier v. Marshallville Equi¬ 
ty Co„ 46 N.£12d 636, .70^^ Ohio App. 

. 434.- 

Tex.—Corpus Juris olWl la Shaw v. 
Lewis, CivJlpp., 56 S.W.2d. 1090, 
1091. 

47 C.J. p 92 note 64. 

54. Conn.—^Arnold v. Hollister, 37 A. 
2d 696, 131 Conn. 84. 

La.—^Pierce v. Robertson, 182 So. 644, 
.. 190 La. 377. 

Mich.—^Horbal v. St. John's. , Grreek 
Catholic Church of Detroit, 244 N. 
W. 493, 260 Mich. 381. 

55. Mo.—^McNear v. Williamson,' 66 
S.W. 160, 166 Mo. .358;- 

68. m.—^Board of Ed', of Cicero- 
Stickney Tp. High School,' High 
School Dist No. 201 v. City- of 
Chicago, 83 N.E.2d 714, 402 111. 291. 

57. Ark,—^Young v. Fowler, 200 S. 
W. 813, 132 Ark. 146.. 

58. N.Y.—Wallach v.' Dryfobs, 125 
N.Y.S. 805, 140 ^p.Div. .488.. 

69. Wyo.—^Littleton Burgess, 91 

P. 832; 18 Wyo. 58. 16 L.R:A.,N.S., 

" 49. •' - ' ..V * 

47 C.J. p 93 ndte 60. . . 

BOl Indl—Wall .V.- Galvin, 30 Ind. 
447. ” • ‘ 

Neb.—^Unlon Pao. R. Co., v. Vincent 
78 N.W. 467, 68 Neb. nt ' 
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§ 51. Change of Parties Generally 

Changes or amendments as to parties may be effected 
or permitted In a proper case. 

In a proper case^ changes or amendments with | 
respect to the parties to- an action may be effected 
or permitted,and, under circumstances consid- . 
ered infra §§ 72-93, pne who is not an original 
party -to an action may be brought in or may inter¬ 
vene, or an original party may be stricken or an¬ 
other substituted in his place. However, ordina- . 
rily , there can be no complete change in the parties 
to. an •action,®^ although, as discussed infra §.§ 85- 
89, in a case of substitution of parties, such a 
change is permissible where the cause of action 
remains the. same and the party substituted is, a 
,suceessor in interest to the original party. It has 
been held that one who is not originally a party 
to an action can. become a.party only by order of 
the court on proper application,There must be a 
plaintiff and a.defendant to an action; therefore, j 
when a sole plaintiff is allowed, to withdraw as a ! 
party, the action is at an end, and the court can¬ 
not proceed and determine a controversy between 
defendants,®.^. and when the sole defendant in a 
case is dismissed no case remains in court to which 
other persons may be added as defendants.®® 

§ 52. Change of Position as Plaintiff or De¬ 
fendant 

Under some statutes amendments changing a party ; 

$1. Ijsl —^Hollcer Gas Co. y, Wilson, 

App., 39 So.2d 637. 

Mass.—Cormier v. Brock, 98 N.B. 

1038, 212 Mass. 292. 

Pa.—^Bily v. Board of Property As¬ 
sessment, Appeals and Review of 
Allegheny County, Pa., 44 A.2d 250, 

353 Pa. 49. 

Defects, objections, and amendments 
thereof see infra §§ 104-159. 

62. Ala,—James v, Davis, 95 So. 346, 

209 Ala, 87, certiorari denied 43 S. 

Ct 701, 262 U.S. 762,. 67 L.Ed. 1216. 

Iowa.—^Myers v. Chicago, etc., R. Co., 

181 N.W. 770, 162 Iowa 330, 333. 

47 C.J. p 93 note 67. 

Making compete change by: 

Adding parties see infra § 72. 

Striking parties see infra. § 91. 

Substituting parties see infra § 

. 

63. Cal.—Overell v. Overell, 64 Pi2d 
483, .18 Cal.App.2d 499. 

64. Cal.—Ryan v. Tomlinson, 31 Cai. 

11 . . 

6& D1—^Lawrehceville Tp. High 


defendant to a party plaintiff or a party plaintiff to a 
party defendant may be allowed. 

Under the statutes regulating amendments of 
pleadings by striking and adding the ^mes of 
parties, an amendment changing a party defendant 
to a party plaintiff®® or a party plaintiff to a party 
defendant®^ may be allowed. A codefendant who 
purchases plaintiff’s interest in the suit, has, in gen¬ 
eral, a right to .continue the same suit as plaintiff 
against the other, defendants.®^ However, it has 
been held that a plaintiff who, as part of his case, 
must es^blish .the liability of one of several de¬ 
fendants may not strike the name of such defend¬ 
ant and make him a plaintiff suing for the use of 
the original plaintiff.®^ 

- A party, permitted to, implead as a defendant by 
stipulation, may;not. join plaintiff as a defendant in 
the action so. as to enable the impleaded defendant 
to assert a claim over against such plaintiff.TQ Un¬ 
der some statutes, where an original defendant dis^- 
claims interest and pays a fund into court, the. in¬ 
terpleaded claimant becomes plaintiff in ’the inter¬ 
pleader issue, and the original plaintiff becomes de¬ 
fendant'll If plaintiff dismisses his petition or 
fails to establish his case after defendant seeks 
affirmative relief by cross petition, defendant be¬ 
comes ■ plaintiff and plaintiff becomes defendant 
So, in a slander of title action in which defendant 
asserts title in his answer, thereby changing the 
action to a petitory action, defendant becomes the 

7a N.T.—^National Surety Corpora¬ 
tion V. Federal Reserve Bank' of 
New York, 292 N.T.S. 611, 161 

Misc. 308. 

Seasons for mle 

One already a, party to an action 
cannot again be Joined as a party; 
the impleaded defendant co^ld start 
action against plaintiif and;then ap¬ 
ply either to have actions consoli¬ 
dated. or tried together,—^National 
Surety Corporation v. Federal Re¬ 
serve Bank of New York, supra. 

71- Pa.—^Moyer v. Travelers Ins. 
Co., 61 Pa.Dist.<&Oo. 613, 69 Dauph. 
Co. 41, 466. . . 

Burden of establishing prlma faele 
case is then on interpleaded claim¬ 
ant.—^Moyer v. Travelers Ins. Co„“ su- 

72. Mo.—^Horton v. Gentry, 210 S.W. 
2d 72, 867 Mo. 694—Clark Real Es¬ 
tate Co. V. Old Trails Inv, Co., 76 
S.W.2d 388, 336 Mo. 1237. 

N.D.—^Robertson v. Brown, 25 N.W. 
2d 781, 75 N.D. 109. 


School Dlst No. 71 V. St. Francis- 
vllle Community High School Dist. 
No. 102, 75 N.B.2d 407, 332 IlLApp. 
437. 

66. Or.-Liggett v. Ladd. 31 P. 81, 
23 Or. 26. 

Change of position as pl^ntilE or de¬ 
fendant in suits in equity see Equi¬ 
ty § 141. 

Personal representative as plaintitC 
and defendant in same action see 
Executors and Administrators § 
749. 

67. N.Y.—^Brown v. Maze Realty Co., 
181 N.Y.S. 929, 191 App.Div. 921. 

BeUef denied 

Pa.—^Darrow v. Keystone 6, 10, 25, 
$1.00 Stores, Com.Pl., 60.Dauph.Co. 
134. 

68. Nev.—^Bullion Min. Co. v. Croe- 
. sus Gold, etc., Min. Co., 2 Nev. 168, 

90 Aih.D. 626. 

69. Ga.—^Unlon City Realty, etc., Co, 
V. Wright 76 S.E. 36, 138 Ga. 703. 

47 C.J. p 171 note 38. 
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real plaintifY and assumes the burden of proving his 
asserted titleJ^ However, in an action against a 
foreign corporation not entitled to bring an action 
in wfaich the corporation interposes a counterclaim, 


the discontinuance of the suit by plaintiff does not 
change the status of the corporate defendant to that 
of plaintiff so as to require dismissal of the entire 
case.^^ 


B. INTERVENTION 


§ 53. In General 

a. Definition, nature, and distinctions 

b. Origin, history, and development 

c. Existence, construction, operation, 

and effect of statutes in general 

d. Power to permit in general 

e. Necessity of intervention 

a. Definition, Nature, and Distinctions 

Intervention Is an act or proceeding by which a third 
person is permitted to become a party to an action or 
proceeding between other persons. 

Intervention is an act or proceeding by which a 
third person is permitted to become a party to an 
action or proceeding between other persons,*^® and 
which results merely in the addition of a new party 
or parties to an original action, for the purpose of 
hearing and determining at the same time all con¬ 
flicting claims which may be made to the subject mat¬ 
ter in litigation.76 In greater detail it has been de¬ 
fined as the admission, by leave of the court, of a 
person not an original party to pending legal pro¬ 
ceedings, by which such person becomes a party 
thereto for the protection of some right or interest 


alleged by him to be affected by such proceedings,'^^ 
and as a proceeding in a suit or action by which a 
third person is permitted by the court to make him¬ 
self a party, either joining plaintiff in claiming 
what is sought by the complaint, or uniting with 
defendant in resisting the claims of plaintiff, or de¬ 
manding something adversely to both of them.^* 

An intervener is a person who voluntarily inter¬ 
poses in an action or other proceeding with the 
leave of the court one who, by leave of court,, 
files his complaint or pleading asking for aflSrmative 
and independent relief from that of the plaintiff or 
defendant in the original action, or against either 
or both of them.80 In the sense of the statutes deal¬ 
ing with intervention, an intervener has been held 
to be one who is seeking to become a party to a 
suit for the purpose of protecting an interest of his. 
own which neither plaintiff nor defendant is inter¬ 
ested in protecting.81 One is not an intervener in 
the narrowest sense merely because he styles his 
pleading a complaint in intervention.^^ 

The word ^'intervene/' as used with reference to* 
a proceeding in a judicial tribunal, has a settled 
meaning,^^ and as thus used means to interpose in. 


73- La.—^Barrow v, Le Blanc, App., 
36 So.2d 469. 

74. N.T.—^Beliak v. Bon Specialty 
Co., 80 N.Y.S.Sd 248. 

Rlgrkt of foreisrn corporations to in¬ 
terpose counterclaims see Corpora¬ 
tions § 1859. 

75. Dak.—Gale v. Frazier, 30 N.W. 
138, 4 Dak. 196, 203. 

Misa^ity of Biloxi v. Gully, 193 
So. 786, 187 Miss. 664. 

47 QJ. p 93 note 71—33 C.J. p 477 
note 31. 
the civil law 

The act by which a third person 
becomes a party in a suit pending 
between other persons.—Rocca v. 
Thompson, Cal., 32 S.Ct. 207, 223 U.S. 
317, 331, 56 L.Bd. 463—47 C.J. p 93 
note 71 [b]—83 C.J. p 477 notes 81, 
33. 

76- Cal.—^Reay v. Butler, 7 P. 669, 
671,‘2 Oal.Unrep.Cas. 501. 

Okl.—Morton v. Baker. 82 P.2d 998, 
183 Okl. 406. 

77. Cal.—In re Ghio, 108 P. 616, 157 
Cal. 552, 137 Am.S.R. 146, 87 L.R. 
A.,N.S.. 549. 

47 C.J. P 94 note 73—38 C.J. p 477 
note 32- 


A oomplaixit la. intervention is a 
pleading afforded a third person if 
timely filed in an action or proceed¬ 
ing to have determined therein an 
interest In the matter in litigation 
which may be adverse to one party 
or both.—Ryan v. Landis, 75 P.2d 
784, 68 Nev. 253, 

; 78. Mo.—Corpus 3tiri8 cited in 
Young V. Pressgrove, 196 S.W.2d 
516, 618, 355 Mo. 204—Corpus Juris 
cited in Davis v. Austin, 166 S.W. 
2d 903, 906, 348 Mo. 1094—Corpus 
Juris cited in Monticello Bldg. Cor¬ 
poration V. Monticello Inv. Co., 62 
S.W.2d 645, 550, 830 Mo. 1128. 
N.Y.—Ladue v. Goodhead, 44 N.Y.S. 

2d 788, 787, 181 Misc. 807. 

Pa.—Coleman v. Gilpin, 89 Pa.Dist. 
&Co. 661, 27 North.Co. 296—Appeal 
of Philadelphia & Reading Coal & 
Iron Co. No. _ 2, 22 Pa.Dist. & Co. 
475, 34 Sch.Leg.Rec. 228. 

Vt.—In re Prouty's Estate, 181 A. 
134, 107 Vt. 496. 

47 C.J. p 94 note 74—33 C.J. P 477 
note 30. 

In ecclesiastic^ law 
The proceeding of a third person, 
who, not being originally a party to 
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the suit or proceeding, but claiming 
an Interest in the subject matter in 
dispute, in order the better to pro¬ 
tect such interest. Interposes his 
claim.—^Rocca v. Thompson, Cal., 32' 
S.Ct 207, 223 U.S. 317, 66 L.Bd. 468.. 

79. N.Y.—Ladue v. Goodhead, 44 N. 
Y.S.2d 783, 181 Misc. 807. 

33 C.J. p 476 note 25. 

80. Ark.^-Gorham v. Hall, 290 S.W.. 
857, 368, 172 Ark. 744. 

47 C.J. p 94 note 76. 

Party whose name was inserted in. 
summons and complaint as one of* 
defendants, but who did not seek tO' 
intervene in case, was not ^ inter¬ 
vener, as intervention comes when a. 
third person seeks and is permitted 
to become a party.—^Boeker v. Keck,. 
272 N.W. 188, 67 N.D. 844. 

81. Ind.—Barnard v. Kruzan, App., 
44 N.B.2d 238, reversed on other* 
grounds 46 N.B.2d 238, 221 Ind. 
208—Siegel v. Archer, 10 N.B.2d. 
626, 212 Ind. 599. 

88. Cal.—Seid Pak Sing v. Barker,. 

10 P.2d 92, 122 Cal.App. 98. 

83. Cal.—In re Ghio. 108 P. 616, 167' 
CJal. 662, 187 Am.S.R. 146, 87 L.R.. 
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a law suit so as to become a party to 

Collateral or accessory to principal action. An 
intervention has been regarded as collateral's or 
accessory^® or ancillaryS7 to the principal action, 
and not an independent proceeding.^s It has also 
been held to be an interlocutory proceeding,de¬ 
pendent on, and subsidiary to, the case between the 
original parties.^® 

Comparisons and distinctions. ’ Intervention as 
distinguished from consolidation is not an inde¬ 
pendent action, but is ancillary and supplemental to 
the existing litigation,^! whereas in the case of con¬ 
solidation there is a joinder of independent caus- 
es.^^ Where the claim of plaintiff has been as¬ 
signed merely as collateral security, the entrance of 
the assignee as a party has been held to be an in¬ 
tervention, and not a substitution;^^ but a person 
who acquires, pendente lite, the rights of plaintiff 
in the property involved in the action and who ap- 


§ 53 

plies to intervene and protect his rights so acquired 
has been regarded as a substituted party, and not 
as an intervener. The distinction between leave 
to appear as amicus curise and intervention is dis¬ 
cussed in Amicus Curiae § 1. 

b. Origin, History) and Development 

Intervention in common-law Jurisdictions Is usually 
regarded as of purely statutory origin, although to some 
extent it has developed Independently of statute. 

The view usually expressed by the courts in dis¬ 
cussing the origin and development of an interven¬ 
tion proceeding is that in jurisdictions in which the 
common-law system prevailed intervention was un¬ 
known in courts of law^^ and also in equity,®® but 
was in use to some extent in the ecclesiastical 
courts;®*^ it is apparently derived from the civil 
law.®® Therefore in common-law jurisdictions in¬ 
tervention is usually regarded as of purely statu¬ 
tory origin,®® although to a certain extent the rem- 


A.,N.S., 649, affirmed 32 S.Ct 207. 
223 U.S. 317, 56 L.Bd. 458. 

47 C.J. P 94 note 76. 

84. Cal.—^In re Ohio, supra. 

47 C.J. p 94 note 77—33 C.J. p 476 
note 16. 

85. Neb.—Corpus Juris cited lu 
Drainage Dlst. No. 1 of Lincoln 
County V. Klrkpatrlck-Pettis Co., 
300 N.W. 682. 686. 140 Neb. 530. 

N.M.—State ex rel. Lebeck v. Chavez, 
113 P.2d 179, 46 N.M. 161—Clark v. 
Rosenwald, 247 P. 306, 31 N.M. 443. 

86. Neb.—Corpus Juris dted lu 
Drainage Dist. No. 1 of Lincoln 
County V, Kirkpatrlck-Pettis Co„ 
300 N.W. 582, 686, 140 Neb. 630. 

47 C.J. p 94 note 79. 

87. Kan.—Forth v. Local Union 201, 
199 P.2d 788, 166 Kan. 166. 

Mass.—Check v. Kaplan, 182 N.B. 
306, 280 Mass. 170. 

88. Kan.—^Porth v. Local Union 201, 
199 P.2d 788, 166 Kan. 166. 

Mass.—Check v. Kaplan, 182 N.B. 306, 
280 Mass. 170. 

89. Miss.—Shuptrlne v. Natalbany 
Lumber Co., 198 So. 24, 189 Miss. 
409. 

90. Miss.—Shuptrlne v. Natalbany 
Lumber Co., supra. 

91. U.S.—Adler v. Seaman, C.C.A. 
Mo., 266 !F. 828, certiorari denied 
41 S.Ct. 218, 264 U.S. 655, 66 L.Bd. 
460, and appeal dismissed 41 S.Ct. 
320, 254 U.S. 621, 65 L.Bd. 443. 

92. U.S.—Adler V. Seaman, supra. 

93. Wash.—Mountain Timber Co. v. 
New York Lumber Ins. Co., 169 P. 
591, 99 Wash. 243, 246. 

94. S.D.—^Demarrias v. Burke, 210 N. 
W. 198, 50 S.D. 363. 

, 95. Ark.—Board of Directors of St 


Brands Levee Dist. v. Raney, 76 S. 
W.2d 311, 190 Ark. 76. 

Del.—^Bankers* Mortgage Co. v. Soh- 
land, 138 A. 361, 3 W.W.Harr. 331. 
Ga.—Sampson v. Vann, 48 S.B.2d 293, 
203 Ga. 612—Walker v. Hartford 
Accident & Indemnity Co., 26 S.B. 
2d 696, 196 Ga. 361. 

Mich.—School Dist of City of Fern- 
dale V. Royal Oak Tp. School Dist 
No. 8, 291 N.W. 199, 293 Mich. 1, 
127 A.L.R. 661—Ford Motor Co. v. 
Blair, 244 N.W. 167, 269 .Mich. 674 
—Chase v. Washtenaw Circuit 
Judge, 183 N.W. 63, 214 Mich. 288. 
Miss.—Shoemake v. Federal Credit 
Co., 192 So. 561, 188 Miss. 683, fol¬ 
lowed in 192 So. 666—Williams v. 
General Insurers, 7 So.2d 876, 193 
Miss. 276. 

Mo.—^Monticello Bldg. Corporation v. 
Monticello Inv. Co., 62 S.W.2d 646, 
330 Mo. 1128. 

Neb.—Wightman v. City of Wayne, 
22 N.W.2d 294, 146 Neb. 944—Cor¬ 
pus Juris dted iu Drainage Dist. 
No. 1 of Lincoln County v. Kirk¬ 
patrlck-Pettis Co., 300 N.W. 682, 
686, 140 Neb. 530—Geis v. Gels, 260 
N.W. 262, 126 Neb. 394. 

Or.—Corpus Juris dted in Brune v. 
McDonald, 75 P.2d 10, 12, 158 Or. 
364. 

47 C.J. p 94 note 92—33 C.J. p 477 
note 30 [a] (2). 

96. Mich.—School Dist of City of 
Ferndale v. Royal Oak Tp. School 
Dist No. 8, 291 N.W. 199, 293 Mich. 
1, 127 A.L.R. 661. 

Minn.—^Faricy v. St. Paul Ins., etc., 
Soc., 126 N.W. 676, 110 Minn. 311. 
Miss.—Williams v. General Insurers, 
7 So.2d 876, 193 Miss. 276. 

Mo.—^Monticello Bldg. Corporation v. 
Monticello Inv. Co., 62 S.W.2d 646, 
330 Mo. 1128. 


Neb.—^Wightman v. City of Wayne, 
22 N.W.2d 294, 146 Neb. 944—Cor¬ 
pus Juris dted in Drainage Dist 
No. 1 of Lincoln County v. BZirk- 
patrick-Pettis Co., 300 N.W. 682, 
686, 140 Neb. 630. 

47 C.J. p 94 note 92. 

Intervention in equity see Bquity §S 
160-163. 

97. Del.—^Bankers’ Mortgage Co. v. 
Sohland, 138 A. 361, 3 W.W.Harr. 
331. 

Or.—Corpus Juris dted in Brune v. 
McDonald, 76 P.2d 10, 12, 168 Or. 
364. 

47 C.J. p 96 note 94. 

98. Ala-—Gravely v. Phillips, 127 So. 
248, 23 Ala.App. 471, 

Del.—^Bankers* Mortg. Co. v. Sohland, 
138 A. 361, 3 W.W.Harr. 331. 

Or.—Corpus Juris dted in Brune v. 
McDonald, 75 P.2d 10, 12, 168 Or. 
364. 

47 C.J. p 95 note 96—33 C.J. p 477 
note 30 [aj (1). 

99. Ariz.—Hill v. Alfalfa Seed & 
Lumber Co., 297 P. 868, 38 Ariz. 70. 

Cal.—^In re Yokohama Specie Bank, 
196 P.2d 666, 86 Cal.App.2d 646. 

Ky.—Commonwealth, for Use of Liv¬ 
ingston Graded School v. Fiirst 
State Bank of Livingston, 64 S.W. 
2d 486, 261 Ky. 95. 

Mich.—School Dist of City of Fern- 
dale V. Royal Oak Tp. School Dist 
No. 8, 291 N.W. 199, 293 Mich. 1, 
127 A.L.R. 661—Ford Motor Co. v. 
Blair, 244 N.W. 167, 269 Mich. 674. 
Neb.—Wightman v. City of Wayne, 
22 N.W.2d 294, 146 Neb. 944—Cor¬ 
pus Juris dted in Drainage Dist. 
No. 1 of Lincoln County v. Klrk¬ 
patrlck-Pettis Co., 300 N.W. 582, 
686, 140 Neb. 530—Gels y. Geis, 
260 N.W. 262, 126 Neb. 394. 
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edy has been developed independently of statute,^ 
especially in jurisdictions in which the legal sys¬ 
tem has been affected substantially by civil-law prac- 
tices.2 Intervention has been said to be recognized 
on the principle that parties should be permitted 
to do that voluntarily which, if known, a court 
would require to be done.® 

c. Existence, Constractioii, Operation, and Ef¬ 
fect of Statutes in General 

As a general rule Intervention statutes are to be 
liberally construed In order to effect their purpose. 


In most jurisdictions there are statutes providing 
for intervention and governing the remedy,^ even 
in some jurisdictions in which the right to inter¬ 
vene exists in the absence of statute,® and hence the 
statutes do not abolish the remedy as it previously 
existed® or prevent intervention in all cases which 
are not within the statutory tenns.*^ 

Statutes providing for intervention are remedial,® 
and under the general rule the view is usually taken 
that such a statute should be liberally construed® 
in order to effect its purpose,^® but the applicant 


Okl.—Mantooth v. Colbert, 62 P.2d 
1236, 178 Okl. 395. 

Or.—Corpus Juris cited in Bnine v. 
McDonald, 75 P.2d 10, 12, 168 Or. 
tu. 

47 C.J. p 95 notes 92, 96. 

Xhere can be no intervention in ac¬ 
tions at law except as allowed by 
statute.—•Wlllianas v. Oeneral Insur¬ 
ers, 7 So.2d 876, 193 Miss. 276—City 
of BUoxi V. Gully, 193 So. 786, 187 
Miss. 664—Shoemake v. Federal 

Credit Co., 192 So. . 661, 188 Miss. 683. 

1. Del.—^Bankers* Mortgage Co. v. 
Sohland, 138 A, 861, 8 W.W.Harr. 
881. 

Kan.—Cadwell v. Cadwell, 178 P.2d 
266, 162 Kan. 662—^Berew v. Mar¬ 
shall Oil & Gas Corporation, 261 
P. 192, 122 Kan. 134. 

47 C.J. p 96 note 97. 

To. Alab aaia 

(1) HlgM of intervention as pro¬ 
vided by statute haa been held cumu¬ 
lative to the common-law remedy.— 
Pentecostal Holiness Church of 
Montgomery v. Dunn, 27 So.2d 661, 
248 Ala. 814—^Fisher v. Bankers' Fire 
& Maxine Ins. Co., 166 So. 638, 229 
Ala. 173—Oortner v. Galyon, 137 So. 
30, 228 Ala. 405—Gravely v. Phil¬ 
lips,. 127 So. 248, 28 Ala.App. 471— 
47 G-J. p 96 note 97 [a] (1). 

(2) In an earlier case the court 

said: ''There Is no statute or rule of 
law known to us, which authorizes 
an outsider, not suing or being sued, 
to have himself made a party to a 
suit at law without the adversary 
party's consent^ save in an ejectment 
or other suit for the possession of 
land/*—^Bx parte Proskauer, 5 9 . Ala. 
194) 196. • 

2. Tex:-^Pbol * v. Sanford, 52 Tex. 
621, ‘ 

47 C. j. p 95 note 98. 

3. Ark.—^Board' of Directors of SL 
Francis Levee Dist. v. ,Ran4y, 76 
S.W.2d'311, 190 Ark. 75. 

di. Mich.'—School Dist. of City of 
Femdale v. Royal Oak Tp. School 
Diet. No. 8, 291 N.W. ^ 199, * 298 
Mlcix. X, 127 A.L.R. 66i—Ford Mo¬ 
tor Co. V. Blair,. 244 N.W. 167, 269 
. Mich. ,674. 

Mont.—^tate v. Northern Pac. Ry. 
Co.,’295 P. 267, 88 Mont. 529. 


Utah.—^Harrington v. Inter-State Fi¬ 
delity Building Loan Ass'n, 68 P. 
2d 677, 91 Utah 74. 

47 C.J. p 95 note 99. 

There axe two types of code provi¬ 
sions relating to intervention, and 
Nevada has adopted the broader and 
more liberal type of statute.—^Bart¬ 
lett V. Bishop of Nevada, 91 P.2d 828, 
69 Nev. 283. 

Several statutes 

No general right to intervene In 
actions at law is conferred by some 
statutes, the right being secured by 
various other statutes relating to 
particular actions and proceedings.— 
Coleman v. Gilpin, 89 Pa.Dist & Co., 
661, 27 North.Co. 296. 

5.. B^an,—Cadwell v. Cadwell, 178 P. 
2d 266, 162 Kan. 662—Beren v. 
Marshall Oil & Gas Corporation, 
261 P. 192, 122 Kan. 134. 

Tex.—Tyree v. Navarro County Roa4 
Dist No. 6, CivJ^pp., 199 S.W. 644. 

6. Minm-^mith v. St Paul, 68 N. 
W. 32, 65 Minn. 296. 

7. Minn.—Smith v. St Paul, supra. 
Old.—Sizemore v. Dill, 220 P. 362, 93 

Okl. 176. 

8. Mich.—School Dist of City of 
Femdale v. Royal Oak Tp, School 
Dist No. 8, 291 N.W. 199, 293 
Mich. 1, 127 A.L.R. 661—Ford Mo¬ 
tor Co; V. Blair, 244 N.W. 167, 259 
Mich. 574. 

9.. . CaL—Stillwell Hotel Co. v. An¬ 
derson, 61 P.2d 71, 16 CalALpp.2d 
636. . 

Idaho.—^Kei:ley v. Wetherell, 96 P.2d 
603, 61 Idaho 31—State ex rel. Mc- 
Kelvey v. Barnes, 45 P.2d 293, 55 
Idaho 678. 

Mich.—School Dist of City of Fern- 
dale v. Royal Oak Tp. School Dist 
No. 8, 291 N.W. 199, 293 Mich. 1, 
127 A.L.R. 661—Ford Motor Co. v. 
Blair, 244 N.W. 167, 269 Mich. 674. 
Neb.—Wlghtman *v. City of Wayne, 
22 N.W.2d 294; 146 Neb. 944—Geis 
V. Geis,. 250 N.W. 252, 125 Neb. 394. 
N.D.—^Braatelien v. Burns, 19 N.W.2d 
827, 74 N.D. 29. 

Okl.—^Morton v. Baker, 82 P.2d 998, 
183 Okl. 406; 

47 C.J. p 96 note 5. 

To pexinit broad Interventloii 
Mo.—State ex rel, Duggan v. Kirk- 
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wood, 208 S.W.2d 267, 857 Mo. 325, 
2 A.L.R.2d 216. 

10. Mich.—School Dist of City of 
Ferndale v. Royal Oak Tp. School 
Dist No. 8, 291 N.W. 199, 293 
Mich. 1, 127 A.L.It. 661. 

Okl.—^Morton v. Baker, 82 P.2d 998, 
183 Okl. 406. 

47 C.J. p 95 note 6. 

Construction of procedural provi¬ 
sions see infra § 64, 

Purposes of statute 

(1) To enable anyone having an in¬ 
terest in subject of litigation to in¬ 
terject himself In the case in timely 
season to protect rights.—Stillwell 
Hotel Co. V. Anderson, 61 P.2d 71, 16 
Cal.App.2d 636. 

(2) To expedite and economize liti¬ 
gation.—Franklin v. Dorsey-Jackson 
Chevrolet Co., 20 So.2d 220, 246 Ala. 
246, 167 A.L.B. 154. 

(3) To expedite and economize liti¬ 
gation by permitting interested par¬ 
ties to a^ust the subject matter in 
one instead .of several.—^Dodd v. 
Deepwater Coal & Iron Corporation, 
171 So. 732, 238 Ala. 892. 

(4) To avoid, multiplicity of suits. 
Colo.—Senne v, Conley, 133 P.2d 381, 

110 Colo. 270. 

Idaho.—^Potlatch Lumber Co. v. Run- 
kel, 101 P. 896, 16 Idaho 192,. 21 
L.R.A.,N.S., 686. 

(6) To shut out meddlers and 
avoid multiplicity of suits.—State ex 
rel. Westlake v., District Court of 
First Judicial Dist. In and for Lewis 
and Clark County, 173 Pi2d 896, 119 
Mont. 222, 169, A.L,R. 827—State 
Bank of Outlook ir. Sheridan County, 
230 P. 1097, 72 Mont 1—Moreland v. 
Monarch.Mining & Milling Go., 178 P. 
175. 66 Mont. 419. 

' (ey To avoid circuity of, action and 
multiplicity of suits, if intervener's 
interest be such that he would be 
prejudicially afCe.cted as necessary 
consequence of determination of'Ac¬ 
tion without his presence, as a party 
tb' it—^Burgess v. Hooks, 62 P.2d 228, 
103 Mont 245.. 

(7) To enable aJl related contro¬ 
versies to be settled,, aa, far as. pos¬ 
sible, in one action.—Senne v. Con¬ 
ley, 188 p:2d' 381, 383, 110 Colo. 270. 
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must bring himself within the provisions of the 
statute.^1 A statute permitting intervention has 
been held to be purely proced!ural in character, 
and not to create a cause of action^s or give a right 
to intervene to one who otherwise has no cause of 
action.i^ ... 

d. Power to Permit in (General 

The power of the court to permit other parties to 
intervene. In addition to those specified by an Interven¬ 
tion statute, has been held to exist. 

Although, as a general rule, the authority of a 
court to permit intervention is founded on express 
statutory provisions relating thereto, discussed sub¬ 
division c of this section, the power of the court- to 
permit other or additional parties to come into a 
case voluntarily is sometimes held to exist.So, 
in some jurisdictions the. power to permit interven¬ 
tion has been implied from a provision that the 
court must require parties to be joined without 
whom a complete determination of the controversy 
cannot be had,^® from a provision which gives the 
court discretion to add parties,and also, it seems, 
from a provision as to who may be defendants.^* 
On the other hand, it has been held that neither a 
statutory, provision as to who may be made defend- 
ants^* nor a provision authorizing or requiring the 
court to bring in parties for the purpose of making 
a complete determination of the controversy*® au¬ 
thorizes a ruling permitting intervention. In some 
jurisdictions the court is authorized to permit in¬ 
tervention only when a full and complete determi¬ 
nation cannot be had unless applicant is made a 
party*^ or when necessity requires the litigation of 
applicant’s rights in conjunction vdth those of the 

(8) To secure the determination of 
controversies between several per¬ 
sons.—^Morton v. Baker, 82 P.2d 998, 

183 Okl. 406. 

11. Neb.—rWigrhtman v. City of 
. Wayne, 22 N,W,2a 294, 146 Neb. 

944—Gels V. Gels. 250 N.W: 252, 

126 Neb. 394—^Parker v. Grand Is¬ 
land, 216 N.W. 127, 116 Neb. 892. 

18. Ala.—^Fisher v, Bankers" Fire & 

Marine Ins. Co., 155 So. 638^ 229 
Ala. 173. 

13- Al€L—^Fisher v.. Bankers" Fire & 

, Majrinee Ins. Co., supra. . 

14. Ala.—^Fisher v. Bankers' Fire & 

Marine Irijs. Cp., supra. ' 

15. Minn.—Webster v. Beckman, 202 
, N.W. 482e.l62 Minn. 132. 

N.T.—Industrial & Realty {Financial 
Corporation v. Continental Bank & 

Trust Co. of New Tork, 276 N.TiS. 

49, 242 App.Blv. 698. 

N.D.—Ulledalen v. U. S. Fire Ins. Co., 

23 N.W.2d 866, 74 N.D. 589. 
t)kr.^White V.'McGee, 299 P.‘ 222, 
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original parties.** The' dbufts ' have been said to 
look with favor on intervention in a proper case.** 

e. Necessity of Intervention 

One who has the right to Intervene ordinarily i» not 
under obligation to do so. ’ 

Ordinarily a person who has the right to inter¬ 
vene is under no obligation, nor can he . be com¬ 
pelled, to do so.*^ However, there is authority for 
the view that, if the rights of a person entitled to 
intervene should be affected by his failure to in¬ 
tervene. after notice of the proceedings, he must 
bear the coaisequence,*^ although, as discussed in 
Judgments § 768, the mere fact fhat a person has 
notice of a pending action concerning a subject 
matter in .which he is interested will not require 
him to intervene under penalty of otherwise being 
bound by the judgment therein, unless he is in priv¬ 
ity with a party or bound to indemnify him. Where, 
under code or other statutory provisions, a person 
may become a party to a pending action only by 
intervention or by an. order , of court, a person who 
does not comply with such provisions does not be¬ 
come a party.** Moreover, it has been'stated in 
general terms that a stranger to an action can take 
no part therein except to intervene or to make an 
application to become a party thereto.* ^ Of course, 
where a person is already in court, there is no need 
to seek permissi<m to intervene.** 

§ 54. Right or Privilege to Intervene 

The right of a third person to Intervene in a proper 
case Is generally recognized. 

A. plaintiff’s right to select the defendants in an 

App. 359—Grewenig: v. American 
Baking: Co., 13 N,B.2a 183, 293 Ill. 
App. 604. , 

Ind.—Abeele v. Ruse, 44’N.B.2d 235, 
112 Ind.App. 696. , 

22. Del.—StiefiC v. Bailey, 89 A. 866, 

. 27 Del. 608. 

23. Ind.—Glbault Home for Boys v. 
Terre Haiite First Nat. Bank, 86 

■ •N.EI.2d 824. 

24. Ga.-^rawford v. Williams, 99 

, S.B; 378, 149 Ga. 126. ' 

47 C.J. p 96. note 18. 

Rigrht to intervene dependent on ne¬ 
cessity see infra § 54. ' 

25.. La.:—^Hazard v. Mississippi Agri¬ 
cultural'Bank, 11 .Rob. 326. 

26. CaJ,-^Stockton, Bldg:., etc.. Assoc. 

V, Chalmers, 17 P. 229,. 75 Cal. 332, 
7 Am,S.R..‘173. , . > 

27. Minn.—Greenwood .v. Burt,. 202 
N.W. 489, 162 Minn. 247. 

47 C.J. p.96 note 23. ' 

28. Or.—Wilde V. Oregon Trudt, etc., 
Bknk, 117. P. 397, 59 Or. 661. - 


149 Okl. 65—Clevenger v. Lewis, 96 
P. 230, 20 Okl. 837. 

Necessity for leave of court see infra 
f 66. 

18. Ind.—Cambria Iron Co. v. Union 
Trust Co., 66 N.B. 746, 66 N.B.-666, 
164 Ind. 291, 48 L.R.A. 41. 

“47 C.J. p 96 note 10. 

17- N.C.—^Dobson v. Southern R. Co., 
40 S.B. 42, 129 N.C. 289. 

Wyo.—^Bamforth .v: Ihmsen, 204; P. 
346, 206 P. 1004, 28 Wyo. 282. 

18. ' Mo.—Valle v. Cerre, 36 Mo. 676. 
88 Am.D. 161—State v. Hudeop, 86 
Mo.App. 501. 

19. Puerto Rico,-Pillot v. Pillot, 22 
Puerto Rico 444. 

20. Puerto Rico.—Pillot v. Pillot, 
supra. 

81. Ill.—Hairgrove v. City of Jack¬ 
sonville, 8 N:E3.2d 187, 366 Ill. 168— 

■ Bossert v. Granary’ Creek Union 

• Drain. Dlst. No. 1, 188 N.B. 726, 
307 111. 426—In re B^leVillb-Bank 
& Trust Co., 23 N.B.2d 810,’302 Ill. 
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action has been said to be subject to the right of 
a third person to intervene in a proper case.29 In¬ 
tervention is recognized as a proper proceeding in 
most jurisdictions, either by virtue of statute or 
otherwise,although, as discussed infra § 61, it 
may not always be claimed as an absolute right but 
is sometimes subject to the exercise of the discre¬ 
tion of the court to which application is made. In 
some jurisdictions, however, because no general 
statutory provision on the subject has been enact¬ 
ed, the view is taken that in ordinary actions at 
law there is no right to intervene^i unless it is nec¬ 
essary that a person be allowed to become a party 
to the litigation and thus be afforded an opportunity 
to resist the rendition of a judgment which would 
operate to his prejudice.^^ It has been said that 
there is a marked variation in the application of 
statutes relative to intervention and that no well- 
settled rule is established as to when one should be 
permitted to intervene.33 Rules governing the ad¬ 
mission of interveners must be strictly enforced and 
litigants duly protected.^*^ The decisipn as to the 
right to intervene ordlinarily does not turn on the 


question as to the merits of plaintiffs case.35 

Right depcTidenf on construction of statutory pro- 
visions. Where the right to intervene is based on 
a statute, its terms govern.^® There is authority 
for the view that the right to intervene is not g^ven 
by a statute authorizing or requiring the court to 
bring in parties for the purpose of making a com¬ 
plete determination of the controversy,^^ by a stat¬ 
ute as to who may be made defendants,or by a 
statute permitting defendant to vouch into court one 
who is liable over to him.^"® Statutes relating to 
the bringing in of new parties in cases of nonjoin¬ 
der or the striking of parties in cases of misjoin¬ 
der have been held to have no application in de¬ 
termining the right to intervene, and to make no 
change in the rules relating to such right.^^ 

Right dependent on necessity. It has been stated 
in general terms that the right of a third person to 
intervene in an action at law in which he is not a 
party depends largely, if not entirely, on the neces¬ 
sity for such intervention in order that the inter¬ 
vener may protect his rights^^ which are directly 


as. Oal.—Cohen v. Heilman Com- 
mercifia Trust & Savlngrs Bank, 24 
P.2d 060, 133 CaLApp. 758. 
ao. Del.—^Bankers* Mortgage Co. v. 
Sohland, 138 A. 861, 8 W.W.Harr. 
331. 

IT.T.—Dechert v. Pratt, 44 N.T.S.2d 
475, 182 Misc. 515. 

47 C.J. p 96 note 26. 

IBeasoa for intervention 

The right to intervene is given out 
of consideration of convenience to 
the intervener and other parties liti¬ 
gant, and not because any substan¬ 
tial right would otherwise be lost to 
Intervener, and the right is consist¬ 
ent with the policy of the law to aJC- 
ford speedy trials of all legally relat¬ 
ed issues and to end litigation.— 
State ex rel. Lebeck v, Chavez, 113 
P.2d.l79, 45 N.M. 161. 

31. Ga.—Sampson v. Vann, 48 S.E. 
2d 298, 203 Ga. 612—Walker v. 
Hartford Accident & Indemnity 
Co., 26 S.B.2d 695, 196 Ga. 361— 
Clark V. Harrison, 184 S.B. 620, 182 
Ga. 56—Armour Ciar Lines v. Sum- 
merour, 63 S.B. 667, 5 Ga.App. 619. 

47 C.J. p 95 note 97 [b] (1). 
Intervention in equity see Equity §§ 
160-168. 

32. Ga.—Sampson v. Vann, 48 S.E.2d 
293, 208 G'a, 612—Walker v. Hart¬ 
ford Accident & Indemnity Co., 26 
S.B.2d 695, 196 Ga. 361—Clark v. 
Harrison, 184 S.E. 620,' 182 Ga. 56 
—Armour Car Lines v. Summerour, 
68 S.E. 667, 5 GaA.PP. 667. 

47 C.J. p 95 note 97 [b] (2). 

33.. Mont—State ex rel. Westlake v. 
District Court of 38^rst Judicial 


Dist in and for Lewis and Clark 
County, 173 P.2d 896, 119 Mont 
222, 169 A.L.B. 827. 

34. Tex.—O'Brien v. Taylor First 
State Bank, etc., Co., Civ.App., 239 
S.W. 715. 

36. Neb.—Corpus Juris quoted in 
Drainage Dist No. 1 of Lincoln 
County V. Kirkpatrick-Pettis Co., 
800 N.W. 582, 692, 140 Neb. 630. 

47 C.J. p 96 note 35. 

36. Ariz.—Hill v. Alfalfa Seed & 
Lumber Co., 297 P. 868, 88 Ariz. 70. 

Cal.-^In re Yokohama Specie Bank, 
195 P.2d 556, 86 CalApp.2d 645. 

Ky.—Commonwealth, for Use and 
Benefit of Livingston Graded 
School, V. First State Bank of Liv¬ 
ingston, 64 S.W.2d 486, 261 Ky. 
95. 

Statutes authorizing courts to per¬ 
mit intervention in general see su¬ 
pra § 58. 

37. Puerto Rico.—Plllot v. Pillot, 22 
Puerto Rico, 444. 

sa Puerto Rico.—Pillot v. Pillot, 
supra. 

47 aJ. p 97 note 38. 

Zn. zsissourl 

(1) There is no statute specifically 
dealing, with intervention.—^Zeitinger 
V. Hargadine-McEittrick Dry Gk>ods 
Co., 250 S.W. 913, 298 Mo. 461. 

(2) Intervention has been regarded 
in some cases as permissible under a 
statute as to who may be defend¬ 
ants.—McNellis V. Kansas City. App., 
14$ S.W.2d 477—47 C.J. p 97 note 38 
[a] (2). 


(3) In certain cases, however, the 
view has been taken that such stat¬ 
ute does not authorize a person to 
insist on being made a party, but re¬ 
fers to the right of plaintiff to make 
persons defendants.—State v. Chica¬ 
go, etc., R. Co., App., 193 S.W. 932— 
47 C.J. p 97 note 88 [a] (3). 

(4) Thereunder, a party may not 
intervene in an action as defendant 
unless he has a direct interest In 
the result of the action, is a party to 
the contract involved, and seeks af¬ 
firmative relief against plaintiff.— 
McNellis V. Kansas City, App., 143 S. 
W.2d 477. 

39. Ga.—^Armour Car Lines v. Sum¬ 
merour, 63 S.E. 667, 5 Ga.App. 619. 

47 C.J. p 97 note 89. 

40. m. —^Hairgrove v. City of Jack¬ 
sonville, 8 N.E.2d 187, 366 Ill. 168 
—^Bernero v. Bemero, 2 N.E.2d 317, 
363 Ill. 828. 

N.J.—^Lubowicki v. Travelers Ins. 
Co., 8 A2d 842, 18 N.J.Misc. 19. 

41. U.S.—Corpus Ju^s quoted in U. 
S. V. 397 Cases, etc., Salad Oil, D.C. 
N.J., 16 F.Supp. 887, 389. 

Del.—Stleff V. Bailey, 89 A 866, 27 
Del. 508. 

Ga.—Walker v. Hartford Accident & 
Indemnity Cb., 26 S.E.2d 695, 196 
Ga. 361. 

Me.—^Partridge v. Marston, 143 A 
599, 127 Me. 880. 

FroteotioiL of iwoperty 

In order to intervene In litigation, 
one must have an interest in the 
property involved in the proceeding, 
and the intervention must be neces- 
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involved but, as discussed infra | 56, in most 
jurisdictions it is hot required that applicant shall 
be a necessary party in order to permit interven¬ 
tion. 

Existence of other remedies* Ordinarily a per¬ 
son who has otherwise a right to intervene may be 
permitted to do so, although he might amply pro¬ 
tect his rights in some other way, ^3 as by bringing 
a separate action.'*^ The view has been taken, 
however, that the rule giving third persons a right 
to try in the principal action the title to property in 
the custody of the law, discussed infra § 55, is avail¬ 
able only where no other adequate remedy exists.'*^ 

§ 55. — Proceedings in Which Interven¬ 
tion Authorized 

Under some statutes the right to Intervene Is not 
limited to any particular kind or class of action or pro¬ 
ceeding; under others the right may be exercised only 
In cases within the limits Imposed by the statutes. 

Undler some statutes the right to intervene is not 
limited to any particular kind or class of actions or 
proceedings, but is general,^® and, where interven¬ 
tion may be permitted without express statutory 
authority therefor, it is not limited to the particu¬ 
lar kind of action or proceeding specified in an in¬ 


§ 55 

tervention statute which does not prohibit interven¬ 
tion in other cases.^^ Where the right is derived 
from a statute, it may be exercised only in those 
cases which are within the scope of the statute in 
case any limitations are imposed.^* The right to 
intervene in particular proceedings in which inter¬ 
vention has been authorized is discussed in appro¬ 
priate titles throughout this work. Consult the De¬ 
scriptive-Word Index. 

Statutes affecting actions at law or suits in eq¬ 
uity^ Some statutes apply to both actions at law 
and suits in equity.'*^ Other statutes have been con¬ 
strued as relating only to actions at law.^O 

Special and summary proceedings. The right to 
intervene in summary proceedings has been up- 
held.5i Some statutes do not include special pro- 
ceedings,®^ but others do.^^ 

CivU or criminal proceedings. Some statutes 
have been construed as permitting intervention only 
in actions which are purely of a civil nature,®^ and 
not in a proceeding regarded as quasi-criminal.55 

Actions for recovery of money. According to 
some cases the right to intervene in an ordinary 
action in which it is sought to recover a money 
judgment only has been denied.®® In other cases 


sary to protect the property.—Bauer 

V. Hamlll, 53 A.2d 899, 188 Md. 553. 

42 . Me.—Partridfire v. Marston, 143 
A. 599, 127 Me. 880—Glover v. 
Smith, 138 A. 770, 126 Me. 397. 

43. Cal.—^Belt-Casualty Co. v. Fur¬ 
man, 23 P.2d 293,. 218 Cal. 369. 

Fla.—^Bancroft v. Allen, 174 So. 749, 
128 Fla. 14. 

Bly.—^Hindert v. Smith, 110 S.W.2d 
454, 270 Ky. 666. 

Nev.—^Bartlett v. Bishop of Nevada, 
91 P.2d 828, 59 Nev. 283. 

47 C.J. p 97 note 43. 

44. Cal.—Elms v. Elms, 52 P.2d 223, 
4 Cal.2d 681, 102 A.L.R. 811—Belt- 
Casualty Co. V. Furman, 23 P.2d 
293, 218 Cal. 859. 

45. N.M.—Consolidated Liiquor Co. 
V. Scotello, 155 P. 1089, 21 N.M. 485, 
494. 

47 C.jr. p 97 note 45. 

46 . Ind.—Dodd v. Reese, 24 N.E.2d 
995, 216 Ind. 449, 128 A.L.R. 574. 

47 C.S. P 98 note 47. 

47 . Kan.—Cad well v. Cadwell, 178 
P.2d 266, 162 ICan, 552. 

Ohio.—^Myles v. Meineke, App., 72 N. 
E.2d 676. 

47 C.J. p 98 note 48. 

48 . Ky.—-Tanmeter v. Fidelity Trust 
& Safety-Vault Co., 53 S.W. lO, 107 
Ky. 108, 21 Ky.U 744. 

47 C.S. p 98 note 50. 


Frooeedinff to compel performanoe of 
duty 

In proceeding under civil practice 
act for an order directing petition¬ 
er’s reinstatement to ofQlce of clerk 
of surrogate’s court, the new ap¬ 
pointee of the surrogate to ofilce of 
clerk was not entitled to intervene, 
since the proceeding was not a “pro¬ 
ceeding involving a determination to 
he reviewed” as to which interven¬ 
tion is authorized, but was a “pro¬ 
ceeding to compel performance of a 
duty specifically enjoined by law” as 
to which intervention is not author¬ 
ized,—Cappon V. Cleere, 82 N.T.S.2d 
845, 177 Misc. 1027. 

49. Ala—^Fisher v. Bankers’ Fire & 
Marine Ins. Co., 155 So. 538, 229 
Ala 173. 

47 C.J. p 98 note 52. 

Intervention in equity in general see 
Equity §S 160-168. 

50. N.M.—Kerr v. Southwest Fluo¬ 
rite Co., 294 P. 324, 35 N.M. 232. 

47 C.J. P 98 note 53. 

61. La—^Howell v. Mundy, 82 So. 

274, 145 La 291. 

47 C.J. p 98 note 54. 

'52. N.Y.—^People V. County Board of 
Canvassers, 2 N.T.S. 561, 50 Hun 
601. 

53. Mont—State v. Northern Pac. 

Ry. Co., 295 P. 257, 88 Mont 629. 
<9rooeedi]ig” defined 
1 Word “proceeding,” in statute r6- 
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specting intervention in an action or 
proceeding, means specicd proceed¬ 
ings provided for by statute, and in¬ 
cludes every application to court for 
judicial remedy not comprehended in 
term action.—State v. Northern Pac. 
Ry. Co., supra 

64. Idaho.—^People v. Green, 1 Idaho 
235. 

55. Idaho.—^People v. Green, supra 

56. U.S.—^McKemy v. Supreme 
Lodge A. O. U W., Ohio, 180 F. 
961, 104 aC.A. 117. 

47 C.J. P 98 note 58. 

Zn action at law for money Judg¬ 
ment only, plaintiff may choose de¬ 
fendants and cannot be compelled to 
submit to. intervention of parties on 
ground that they axe entitled to part 
of money so sought if, in such action, 
satisfaction of Judgment would re¬ 
lease defendants.—^Wood & Co. v. 
Wood, 37 P.2d 256; 169 Okl. 217. 
ActiLon on contract express, or implied 
Ky.—Commonwealth, for Use and 
Benefit of Livingston Graded 
School V. First State Bank of 
Livingston, 64 S.W.2d 485, 251 Ky« 
95. 

Xn New Tork 

(1) In an action for a money Judg¬ 
ment, plaintiff may determine who 
shall be the parties.—Hoffman v. 
Bardusch, 241 N.Y.S. 561, 229 App. 
Div. 210. 
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intervention in -m action for a money judgment has 
been regarded as proper.®^ Thus it has .been held 
that intervention by a. person who. shows that he 
is the owner of, or has an interest in, the claim on 
which an action for a money judgment is brought. 
is permissible.®® 

Specific properly or res. According to some cas¬ 
es, even in the absence of statute, intervention is 
permitted in actions for real and personal proper- | 
ty,59 as where it is necessary to determine the ti¬ 
tle to property in the custody of the lawbut the 
rule has been regarded as a rule of necessity, and | 
not of convenience,®^ Under some' statutes the 
right to intervene to assert a property right in the 
res involved in the action has been recognized.®® 
Moreover, certain statutes are specifically applica¬ 
ble and limited to actions or proceedings for the 
recovery of real or personal property,®® but other. 
statutes are not limited in their application to such 
actions or proceedings.®^ It seems that some stat¬ 
utes are limited in their application to a specific sub¬ 
ject matter or res in the custody of the court or 
its representative.®® 

(2) Plaintiff cannot compelled 
to bring in, as a party defendant, 
a third person on’ the application of 
the latter.—^Brooklyn Cooperage Co. 
v. A, Sherman Lumber Co,, 115 N.B. 

715, 220 N.Y. 642r-Hofl:man v. Bar- 
dusch, 241 N.Y.S. 661, 229 AppJDiv. 

210 . 

(3) Under the Intervention stat¬ 
utes third parties on their own ap¬ 
plication cannot intervene in actions 
where plaintiff seeks only a money 
judgment.—Interstate Appliance. Co. 

V. Central Bank & Trust Co., 54~N.i 
T.S.2d 26—Colburn v, Geneva, Nurs-; 
ery Co., 29 N.Y.S.2d 892^7 CL P 
98 note 58 [b] (1), (2), (4)-(6). (8). 

(4) Thus, In an action against at¬ 
torney for money damages for fail¬ 
ure to deliver bonds to plaintiff, per¬ 
mitting the person, intrusting the 
bonds to the attorney to become a 
party defendant’ was held improper. 

—Hoffman v. Bardusch, 241 N.Y.S. 

561, 229 App.Div. .210.' 

, (6) As a general.rule third persons 
are not allowed to intervene in an 
action at law on a contract when 
they are not prides to, and have no 
connection with; . it.—Honegger v. 

Wettsteln, 9fN.Y. 252, 13 Abb.N.Cas. 

393. . 

(6) However, in an action on an 
assigned claim it has been held that 
a third person who claims ;tQ bo the 
owner.of.the claim sued oh that 
plaintiff is a'mere pretender may be- 
conie.a party to,the action aAd liti¬ 
gate pie iihsue as to plaintiffs right 
to maintain the actiom^Bulova v. 


I 56 . _—Persons Who May Intervene in 
Gener^ 

Persons cominfl. within the terms’ of the statutes* may 
be permitted to intervene if the other requisites for in¬ 
tervention are present. 

in order that, a person may intervene, he must 
bring himself within Ihe provisions of the ^atute 
under which he applies,®® but, of course, it is prop¬ 
er to permit the intervention of an applicant who 
brings himself within such provisions provided all 
other requisites are present.®^ A general provision 
for the liberal cdnstruction of code provisions has 
been applied to a provision as to who may inter¬ 
vene.®® Intervention by particular persons in par¬ 
ticular actions or proceedings is discussed in ap¬ 
propriate titl^ throughout this work. Cotisult the 
Descriptive-Word Index, 

^Necessary or proper pofty. Under some statutes 
a person may be permitted to intervene where he is 
a necessary pairty to 4he settlement of the controver¬ 
sy.®® On the other hand, it has been held that a 
-person -may intervene, although he is not a neces¬ 
sary party.;'^® the fact that, he is a proper party is 

and Benefit of Livingston- Graded 
School v. First State Bank of Liv¬ 
ingston, 64 S.W.2d 485, 261 Ky. 95 
—^Morse v. Buskirk, 181 S.W. 173, 
167 Ky. 671—Vanmeter v. Fidelity 
Trust & Safety-Vault Co., 63 S.W. 
10, 107 Ky. 108, 21 Ky.L. 744. 

Tenn.—^Marlin v. Merrill, 156-..S.W,2d 
814, 25 Tenn.App, 328. 

64. Ind.—Dodd v. Reese, 24 N.B.2d 
996, 216 Ind. 449, 128 AL.R. 674. 

Minn.—^McAllen, v, Bto[dge, ■99- N.W. 
424, 92 Minn. 68. 

65. Ga,—Armour Car Lines v.. Sum- 
. merour, 63 S.B. 667, 6 GcuApp. 619, 

66. Del.—Trush V. Shields,.. 162 A. 
38, 19 DehCh. 15. ' 

Mo.—^McNeills . V, Kansas City, App., 
143 S.W.2d 477, . 

Neb.—^Wightman v. City of Wayne, 
22 N.W,2d 294, 146 Neb. 944—GeiS 

V. Geis, 260 N.W. 262, 126 Neb. 894 
'—Parker v. City of .d-rand Island, 
216 N.W. 127, 115 Neb. 892. 

Pa.—Coleman v. Gilpim .39 Pa.Dist. 
- & Co. 661, 27 ]Sroi:t33,Co.^296. , 

47 C.J. P 99 note 68. 

67. Ky.—^Mercer County Board of 

Education v. Allln, 121 S.W. 675, 
134 Ky.. .758; . . 

6& Neb.—Webb v. Patterson, 207 N. 

W. 622, 114 Neb. 846, . _ • . . 

Ind.—Dodd V. Reese, .24 N.2J-2d 

996, 316 Ipd. 449, .1^8 AL;B. 674. 
70. U.S.—^U. S. V. 397 Cases, etc., of 
Salad Oil, D.C.N.J., 16 F.Supp: 887. 
Colo.—North Poudre Irr. Co. y: Hin- 
derlider, 160 P.2d 304, Ua:. Colo. 
• 467. ' ■ •' 

47 CJ. P 100 note 71. 


B. L. Barnett, Inc., J86 N.Y.S. 424, 
194 App.Dlv, 418. 

67. Mich.—McMillan v. Portsmouth 
Tp. School Dist. No, 2, 167 N.W. 
48r 200 Mich. 280. . 

47 C.J. P 99 note 69. 

58. Cal.—^Vari Loben Sels v. iSro- 
ducers’ Fruit Co., 179 P. 403, 36 
Cal.App. 201. 

47 C,J. i) 99 note 60. 

69. Tex,—McAdow Motor Co. V. 

Luckett, Civ.Ap.p:, 131 S.W,2d 267. 
Statute Applicable 
Action by. one who had sold auto¬ 
mobile to dealer to recover posses¬ 
sion of automobile from purchaser 
from dealer on ground that title had 
never passed to- dealer because cash 
payment was not made, was not an 
action invoking statutory remedy of 
trial of ..right of property and holder 
of note and mortga.ge on automobile 
given by purchaser to dealer was not 
required to comply with statutory 
provision governing intervention, in 
trial of right of property.-McAdow 
Motor Co. V. Luckett, supra. 

60. U.S,—French v., Gapen, Ind.,. 106 

U.S, 609, 26 UBd. 951. ^ 

Ill.—^Fallon V. Illinois ’ Commerce 
. Commission,-84,N.B.2d 641, 402 HI. 
616. 

47 C.J. p 99 note 61.. 

61. N.M.—Consolidated Liquor Co. 
-v. Scotello, 155 P; 1089, 21 N.M. 

485. 

62. Neb.—^McConniH v, Vaji Dusen, 
77 N.W. 848, 67. Neb. 49. 

47 C.J. ip 99 note 68. 

63. Ky.—Commonwealth, for^ Use; 
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sufficient'll': However, where applicant is ndther. a 
necessary nor a. proper patty, intervention, is not 
permissible.*^^ Thus a stranger to a proceeding.can 
have no interest in- a legal sense in the claim as¬ 
serted in a personal action unless he is a necessary 
party in order adequately to enforce or to contest 
such claim.'^^ ’ Under some statutes or rules a per¬ 
son who could have joined as an original party to 
'the action or could have been joined therein may 
be permitted to intervene.*^^ 

Effect of service of process. Plaintiff cannot be 
compelled to accept as a defendant a person against 
whom no summons has been . issued, and against 
whom plaintiff may have no cause of action, merely 
because such person was served with process.^5 
It has been held that one named as defendant and 
charged with fraud, but not served with prodeSs, in 
an . action against several persons,-should be per¬ 
mitted to enter a yoluntary appearance and file an 
"answer in genial of the matters alleged against 
him.'^^ 


§57 

Person- originally pariy to, action. ;Where a per^ 
son is already a party,- his application to intervene 
should not be granted.^^ Where a judgment pf dis¬ 
missal, as to one of two'defendants is reversed aft¬ 
er a default judgment has been rendtered against 
the other, the latter is not a third person entitled 
to intervene in the action against the other defend- 
ant.'^s 

§ 57. — Interest 

a. In general 

b. Character and sufficiency ‘ 
a. In General 

.One seeking to Intervene in a pending case must have 
the required interest to entitle him to intervene. 

.Under the.statutes and the rulings of the courts 
where the right! to'intervene exists notwithstanding 
the absence of a statute, a person may not inter¬ 
vene unless he has the required interest.Inter- 


71 - Utah.T“Harrington v. Inter- 
State Fidelity Building: .& Loan 
Ass'n, 63 P.2d 677. 91 Utah 74. 

72. Mo.—Coffin V. Damon. APP.i 139 
, ,S.W.2d 668—Langford v. Fanning, 

App., 7 S.W.2d 726, 

Ohio.—Cleveland Ry. Co. v. Village 
of North Olmsted, 198 N.B. 41, 130 
Ohio St. 144, 101.A.L.R..426. 

47 O.J. p 100 note 72. 
improper party 

. Secretary of state, notwithstand- 
Ing pending mandamus action to 
compel him to print bill as law was 
held not entitled to Intervene as par¬ 
ty plaintiff in action challenging va¬ 
lidity of enactment, because he Is 
not a proper party in such an action. 
—State V. Grant Superior Court, 172 
N.B. 897, 202 Ind. 197, 71 A.L.R. 1364. 
Sort and contract 
Where a bank was sued for breach 
of contract and also fpr wrongfully 
Injur^g plaintiff's crejdit, it,was im¬ 
proper to join by intervention third 
persons Interested only In the con¬ 
tract.—^Pirst Nat. Bank of Gorman v, 
Mangum, Tex.Civ.App., 176 S.W. 
1197. 

73 . Mass.—Check v. Kaplan, 182 N. 
B.'306, 280-Mass. 170. 

74 . Pa.—^Pennsylvania Turnpike 
Commission v. Bedford County, 47 

.’ .' •Pa.Dl«i *6B'. Co. 496—In re Atlahd, 
44 PADist. & Co. '619, 48 Lanc,L. 
Rev. 83, .66 iYbrlr iLeg.Rec. 56. 

73. N.T.—American Oilcloth Co. v. 

SlbnoT, 110 N.yiS. 289, 69 Mlsc. 
■■ 218. ,‘ : 
78. N.C.r—Chosen Confections, v. 

. -Johnson, 11 S.B.2d 472, 218 N.C. 
6 OO:. 

77 . N.T.—Amsterdam First . Nat. I 


Bank v. Shuler, 36 N.Y.S. 171, 89 
Hun 303, reversed on ground that 
person in question was not a par- 
- ty 47 N.B. 262, 163 N.T^ 163, 60 
Am.S.R. 601. 

78- Cal.—Stillwell Hotel Co. v. An¬ 
derson, 61 P.2d 71, 72, 16 CalA.pp. 
2d 636. 

Reason for rule 

Such applicant as a party to the 
action could have filed any plead¬ 
ing as might serve his needs and se¬ 
cure his rights.—Stillwell Hotel Co. 
V. Anderson, 61 P.2d 71, 16 Cal.App. 
2d 636. 

79, Ala,—Cortner v. Galyon, 137 So. 
so, 223 Ala. 406—Greene v. Greene, 
126 So. 640, 220 Ala. 305. 

Ark.—Bell v. Bell, 145 S.W.2d 342, 
201 Ark. 608. 

Cal.—Bechtel v. Axelrod, 126 P.2d 
836, 20 Cal.2d 390—^Jersey Maid 
Mills Products Co. v. Brock, 91 P. 
2d 699, 13 Cal.2d 661-r-Kenney v. 
WTolff, 198 P.2d 682, 88 CalA.pp.2d 
163. 

Ga.—^Morris v. City Council of Au¬ 
gusta, 48 S.B.2d 866, 204 Ga. 2.6— 
Arnold v. West Lumber Co., 31 S.E. 
2d 410, 198 Ga., 207—Ogletree v. 

. Atkinson, .22 S.B.24 783, 196 Ga. 
82—^Warthen v, Parmer, 167 S.E. 
304. 172 Ga. 467—Buena. Vista 

Loan & Sayings Bank v. Stockdale, 
2 S.B.2d 168, 69 Ga.APP. 798—Tuck, 
v. Hyatt, 166 S.B. ,767, 46 Ga,App. 

, 727. . 

HI,—Bernero v. Bernero, 2 N.B.2d 
317, 868 Ill, 328—^Lewls v. Blumen-i 
thal, 64 N.B.2d 397, 827 Ill-APP. 667 
~^In re Belleville Bank & Trust 
Co., 23 N.B.2a 810* 302 Ill.App.; 
869—^Bachellor v. Dockterman, 10 
NJB.2d 42^ .291 IllAjpp. 418—jMc- 
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Guire v. McGuire, 8 N.B.2d 896, 286 
IlLApp. 62L . 

Ind.—^Husted v. Sweeney, .48 N.B.2d 
1004, 113 JncLApp, 418. . 

Ky^—^Eeutlinger v. Reiss,. 183 S.W.2d 
488, 298 Ky. 600—Scott v. William¬ 
son, 36 S.W.2d 360, 237 Ky. 746— 
Vanmeter v. Fidelity Trust & Safe¬ 
ty Vault Co., 58 S.W. io, 107 Ky. 

; 108, 21 Ky.L. 744. 

Md.—Bauer y. Hamill, 63 A.2d 399, 
188 Md. 653. 

Mass.—Eno v. Prime Mfg. Co., 60 N. 
E.2d 401, 314 Mass. 686. ’ 

Mich.—Chase v. Washtenaw Circuit 
Judge, 183 N.W. 63, 214 Mich. 288. 

Mo.—McNeills v. Kansas Cltyi App., 
143 S.W.2d 477. 

Neb.—Drainage Dist. No. -l of' Lin¬ 
coln County V. Klrkpatrick-Pettls 
Co., 300 N.W. 682, 140 Neb. 630— 
Cornhusker Electric Co. v. City of 
Fairburyi 270 N.W. 482, 131 Neb. 
888—^Smithberger v. Bannlng,"^ 266 
N.W. 10, 130 Neb. 364—City of 
Omaha v. Douglas County, 251 N. 
W. 262, 125 Neb. 640. 

Nev.—^Bartlett v. Bishop of Nevada, 
91 P.2d 828,' 50 Nev. 283. ' 

N.J.—Compton v. Compton, 173 A. 
101, 113 N.j:Law 171. 

N.T.—Ladue v. Goodhead, 44 N.T.S. 
2d 783, 181 Mlsc. 807—Interstate 
Appliance Co. v. Central- Bank & 
Trust Co., 64 N.T.S.2d 26—Corcoran 
V. Scolaro, 46 N.Y.S.2dl 278, re¬ 
versed on other grounds 46 N.T.S. 

- 2d 877, 267 App;Div: 871—Block 
Drug Co. v. XT. S. Fidelity & .Guar¬ 
anty Co., 24 

N.O.—Mullfn V. Town.of Loulsburg, 
33 S.E.2d 484, 226 N.C. 63-rPemen 
V. City, .of Henderson, 21 S.E.2d 
902, 222 N;g. 93—Gerks v, Weln- 

, stein, 185 432* 2^0 N.a 90. 
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vention may properly be permitted, however, where 
the required interest exists, and all other conditions 
have been met.80 A statute or rule permitting in¬ 
tervention by one whose claim or defense and the 


main action have questions of law or fact in com¬ 
mon has been held to dispense with any requirement 
that the intervener shall have a direct, personal, or 
pecuniary interest in the subject of the litigation,^! 


Ohio.—Cleveland Ry. Co. v. Village 
of North Olmsted, 198 N.B. 41, 130 
Ohio St. 144, 101 A.L.R. 42$. 

Pa.—^Landis v. Glessner, 200 A. 899, 
132 Pa.Super. 301—^KHingerman v. 
Chesnut, Com.Pl., 57 Dauph.Co. 424 
—^Ford V. Siman, Com.Pl., 63 
Montg.Co. 10—Copenhaver v. Dun¬ 
can, Com.Pl., 61 York Leg.Rec. 37. 
S.D.—In re McClellan’s Estate, 129 
N.W. 1037, 1039, 27 S.D. 109, Ann. 
Cas.l913C 1029. 

Tenn.—^Marlin v. Merrill, 156 S.W.2d 
814, 25 Tenn.App. 328. 

Tex.—Cain v. Church, Civ.App., 131 
S.W.2d 400—Beall v. Helm, Civ. 
App., 60 S.W.2d 460, error dismiss¬ 
ed—^First Nat. Bank of Gorman v. 
Mangum, Clv.App., 176 S.W. 1197. 
Utah.—Corporation of President of 
Church of Jesus CSbrlst of Latter- 
Day Saints V. Hartford Accident & 
Indemnity Co., 95 P.2d 736, 98 Utah 
297. 

47 C.J. p 100 note 77. 

Consent to intervention hy party is 
immaterial where petitioner does not 
have the required interest to warrant 
such Intervention.—Block Drug Co. 
V. IT. S. Fidelity & Guaranty Co., 24 
N.Y.S.2d 31. 

Board of oonnty oommissioners 
may intervene in cause where an¬ 
other person like-situated eis to 
Justiciable rights could do so.—Green 
Const. Co. V. Oklahoma County, 60 P. 
2d 626, 174 Okl. 290. 

OlaiTn for taxes 

In suit by an heir of testatrix, 
against trustees of hospital to whom 
testatrix had devised property, for 
an injunction, to establish title of 
heir to property involved, and for an 
accounting, state was not authorized 
to Intervene to collect Inheritance 
taxes alleged to be due the state by 
heir, and to collect ad valorem taxes 
alleged to be due on property de¬ 
vised, sihc^ matters sought to be ad¬ 
judicated were purely of personal 
concern as between the parties, and 
in which the state did not have any 
special interest.—Head v. Trustees 
of Jesse Parker Williams Hospital, 
9 S.K2d 171, 190 Ga. 360. 

3«ife tenant, not a party to con¬ 
tract for fire insurance, was held not 
entitled to Intervene in remainder¬ 
man’s action to, collect proceeds.— 
Hanover Fire Ins. Co. v. Nash, Tex. 
Civ.App., 67 S.W.2d 452, error re¬ 
fused. 

Interest not Shown* 

Ill.—^In re Belleville Bank & Trust 
Ob., 28 N.E.2d 810, 302 DLApp. 359. 
Ky .—Sanders Bros. v. Schneidman, 
97 S.W.2d 638, 266 K^. 629. 

Minn.—Personal Loan Co. v. Personal 


Finance Co. of St, Paul, 6 N.W.2d 
61, 212 Minn. 600. 

S.C.—^Medical Soc. of South Carolina 
V. Huger, 193 S.E. 642, 185 S.C. 
137. 

47 C.J. p 100 note 77 [a]. 

80. Ala.—^Franklin v. Dorsey-Jack- 
son Chevrolet Co., 20 So.2d 220, 246 
Ala. 246, 157 A.L.R. 154—City of 
Fairfield v. Haynes, 178 So. 212, 
235 Ala. 194—Gravely v. Phillips, 
127 So. 248, 23 Ala.App. 471. 

Ark.—^Austin v. Most Worshipful 
Grand Lodge of Ancient Free and 
Accepted Masons of State of Ar¬ 
kansas, 141 S.W.2d 7, 200 Ark. 726. 

CaJ.—^Belt-Casualty Co. v. Furman, 
23 P.2d -298, 218 Cal. 369—Berg- 
hauser v. Golden State Orchards, 
282 P. 960. 208 Cal. 660. 

Fla.—Singletary v. Mann, 24 So.2d 
718, 167 Fla. 37, 166 AL.R. 904. 

Ga.—Morris v. City Council of Au¬ 
gusta. 48 S.E.2d 865, 204 Ga. 26— 
Pittman v. Pittman, 26 S.E.2d 764, 
196 Ga. 397—Ogletree v. Atkinson, 
22 S.B.2d 783, 195 Ga. 32. 

HI.—^Bachellor v. Dockterman, 10 N. 
B.2d 42. 291 Ill.App. 418. 

Ky.—Commonwealth, for Use and 
Benefit of State Highway Commis¬ 
sion V. Wilhoit, 120 S.W.2d 670, 274 
Ky. 831—Mills v. Mills, 121 S.W. 
2d 962, 276 Ky. 431—Morse v. 
Buskirk, 181 S.W. 173, 167 Ky. 671. 

Mo.—Thelen v. Ekberg, 167 S.W.2d 
646, 287 Mo.App. 268. 

Mont.—State ex rel. Bedord v. Dis¬ 
trict Court of Ninth Judicial Dist 
in and for Glacier County, 114 P.2d 
265, 112 Mont. 192. 

Neb.—Allen v. City of Omaha, 286 
N.W. 916, 36 Neb. 620. 

N.Y.—Tafall V. Tafall, 35 N.Y.S.2d 
840, 264 App.Div. 642—^Block Drug 
Co. V, U. S. Fidelity & Guaranty 
Co., 24 N.Y.S.2d 31. 

Ohio.—^Myles v. Meineke, App., 72 N. 
B.2d 676. 

Okl.—Board of County Com’rs of 
Wagoner County v. District Court 
of Wagoner County, 198 P.2d 428, 
200 Okl. 590—Franklin v. Margay 
Oil Corporation, 163 P.2d 486, 194 
Okl. 619—Morton v. Baker. 82 P,2d 
998, 188 Okl. 406—Mantooth v. Col¬ 
bert, 62 P.2d 1235, 178 Okl. 896— 
White V. McGee, 299 P. 222, 149 
Okl. 65. 

Pa-—^Klingerman v. Chesnut, Com.Pl., 
67 Dauph.Co. 424—Crane v. Penn¬ 
sylvania Liquor Control Board, 
Com.Pl., 60 Dauph.Co. 401—Toland 
V. Newtown Tp., Quar.Sess., 34 Del. 
Co. 446—Gold V. Gueirein, Com.PL, 
29 Erie 47, 60 York Leg.Rec. 51. 

Tex.—^Texas & P. Ry. Co. v. Citizens 
Nat. Bank in Abilene, 126 S.W.2d 
766,- reversed on other grounds 
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Citizens Nat. Bank in Abilene v. 
Texas & P. R. Co., 160 S.W.2d 1003, 
136 Tex. 833, certiorari denied 62 
S.Ct. 109, 314 U.S. 656, 86 L.Ed. 526. 
Utah.—^Harrington v. Inter-State Fi¬ 
delity Building & Loan Ass’n, 63 
P.2d 677, 91 Utah 74. 

Wash.—State v. Inland Empire Re¬ 
fineries, 101 P.2d 976, 8 Wash. 2d 
661, certiorari denied State of 
Washington v. Inland Empire Re¬ 
fineries, 61 S.Ct. 396, 811 U.S. 718,. 
86 L.Ed. 464—^Ross v. Jones, 24 P.. 
2d 622, 174 Wash. 205. 

47 C.J. p 100 note 78. 

Friendly litigation 

Where the parties* rights, reputa¬ 
tion or other Important interest may- 
be injuriously affected by what there* 
is reason to believe is a friendly liti¬ 
gation relating to the marriage- 
status between others. Justice re¬ 
quires that they should be allowedi 
to intervene as far as it may be nec¬ 
essary for their own protection.—Ta¬ 
fall V. Tafall, 36 N.Y.S.2d 840, 264 
App.Div. 642—^TUby v. Hayes, 2T 
Hun (N.Y.) 261. 

Bffeot of denial of motion to bring* 
in new parties 

Denial of motion under statutory- 
provision requiring court to order 
additional parties brought in, on ap¬ 
plication of one of the parties to ac¬ 
tion, as not being necessary parties: 
was not determinative of ^e ques¬ 
tion whether parties should not be- 
made proper parties under statu¬ 
tory provision authorizing one not a 
party to action, but interested in the 
subject, to move to intervene.—^Dech- 
ert V. Pratt, 44 N.Y.S.2d 476, 182* 
Misc. 616. 

Beal party in interest 

(1) Real parties In Interest may„ 
in proper cases, Intervene to protect, 
their rights.—Southwestern Adver¬ 
tising Co. V. Stubbs, Tex.Civ.App., 89* 
S.W. 2d 799, error dismissed. 

(2) Principal in case of suit di¬ 
rectly against surety on bond may 
intervene as real party in interest.— 
Stratford Arms Hotel Co. v. General 
Casualty & Surety Co., 229 N.W. 606,. 
249 Mich. 618. 

Interest shown 

Ga.—Carmichael v. City of Jackaop,. 

22 S.E.2d 470, 194 Ga. 664. 

47 C.J. p 100 note 78 [a]. 

.81. U.S.—Securities & Exchange- 
Commission V. U. S. Realty & Im¬ 
provement Co., N.Y., 60 S.Ct. 1044,. 
310 XJ.S. 434, 84 L.Ed. 1298. 

Colo.—^North Poudre Irr. Co. v. Hin- 
derllder, 160 P.2d 804, 112 Colo.. 
467. - 
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b. Character and Sufficiency 

The character and sufficiency of the Interest required 
for a stranger to a pending case to intervene therein 
depend largely on the terms of the statutes and the 
construction placed thereon by the courts. 

On the question of what constitutes a sufficient 
interest to warrant intervention, Corpus Juris has 
been cited as a helpful authority.82 Generally 
speaking, unless some property right of the person 
seeking to intervene is prejudicially affected, he 
will not be allowed to intermeddle in a suit to which 
he was originally a stranger.SSi Where statutes 
govern the right of intervention, in determining 
what interest is sufficient, the statute should be lib¬ 
erally construed in favor of applicant,84 but such a 


statute must be substantially followed,®^ and the ap¬ 
plicant for intervention must bring himself vdthin 
its provisions.88 

Under some statutes any person may intervene 
who has an interest in the matter in litigation, in 
the success of either of the parties, or an interest 
against both.87 Other statutes provide for inter¬ 
vention where one claims an interest in the litiga¬ 
tion. 8 8 Still others provide that a person may in¬ 
tervene where he has an interest in the subject of 
the action, in real property, the title to which may 
be affected by the judgment, or in real property for 
injury to which the complaint demands relief ;88 
and others permit intervention by one who has or 


82. Nev.—^Bartlett v. Bishop of Ne¬ 
vada, 91 P.2d 828, 59 Nev. 283. 

53. Pa.—Coleman v. Gilpin, 39 Pa. 

. Dist. & Co. 661, 27 North.Co. 296. 

54. Mont.—Corpus Olirls quoted in 
State ex rel. Westlake v. District 
Court of First Judicial Dist in and 
■for Lewis and Clark County, 173 
P.2d 876, 903, 119 Mont %%%, 169 
A.L.R. 827. 

47 C.J. p 102 note 10. 

:86. Mont.—Oorptm Juris quoted in 
State ex rel. Westlake v. District 
Court of First Judicial Dist. in 
and for Lewis and Clark County, 
173 P.2d 876, 903, 119 Mont 222, 
169 A.L.R. 827. 

iNeb;—^Parker v. Grand Island, 215. 
N.W. 127, 115 Neb. 892. 

.'86. Mont—Corpus Juris quoted In 
State ex rel. Westlake v. District 
Court of First Judicial Dist in and 
for Lewis and Clark County, 173 
P.2d 876, 903, 119 Mont 222, 169 A. 
L.R. 827. 

:Neb.—^Parker v. Grand Island, 216 N. 
W. 127, 116 Neb. 892. 

tST. Ala.—^Franklin v. Dorsey-Jack- 
son Chevrolet Co., 20 ■So.2d 220, 
246 Ala. 246, 157 A.L.R. 154. 

• Cal.—^Isaacs v. Jones, 102 P.2d 434, 

39 CaI.App.2d 88—Cohen v. Hell- 

• man Commercial Trust & Savingrs 
Bank, 24 P.2d 960, 133 Cal.App. 758 
—^Van Orden v. Golden West Credit 
& Adjustment Co., 9 P.2d 672, 122 
Cal.App. 132—^Lindsay-Strathmore 
Irr. Dist. v. Wutchumna Water Co., 
296 P. 942, 112 Cal.App. 707. 

::Mont—state ex rel. Westlake v. 
District Court of First Judicial 
Dist in and for Lewis and Clark. 
County, 173 P.2d 896, 119 Mont 
222, 169 A.L.R. 827—^Burgess v. 
Hooks. 62 P.2d 228, 103 Mont 245— 
State ex rel. Thelen v. District 
Court of Nineteenth Judicial Dist 
in and for Toole County, 17 P.2d 
67, 93 Mont 149. 

1 Neb.—City of Omaha v. Douglas 
County, 261 N.W. 262, 126 Neb. 640. 

iNev.—^Bartlett v. Bishop of Nevada, 
91 P.2d 828, 69 Nev. 283, I 


N.D.—^Draatellen v. Burns, 19 N.W.2d 
827, 74 N.D. 29. 

Utah.—^Harrington v. Inter-State Fi¬ 
delity Building & Loan Ass*n, 63 
P.2d 677, 91 Utah 74—Barber v. 

. Anderson, 274 P. 136, 73 Utah 367. 
WfiLsh.—^Inland Empire Refineries, 101 
P.2d 976, 3 Waah.2d 661, certiorari 
denied State of Washington v. In¬ 
land Empire Refineries, 61 S.Ct 
396, 311 U.S. 713, 86 L.Bd. 464— 
Ross V. Jones, 24 P.2d 622, 174 
Wash. 205. 

47 C.J. p 100 note 79. 

Znterest lacking or not shown 
Cal.—Isaacs v. Jones, 102 P.2d 434, 
39 Cal.App.2d 88. 

Mont—^Burgess v. Hooks, 62 P.2d 
228, 103 Mont 245. 

Utah.—Utah Power & Light Co. v. 
Ogden City, 79 P.2d 61, 96 Utah 
161. 

Wash.—^Reagh v. Hamilton, 78 P.2d 
666, 194 Wash. 449, followed in 78 
P.2d 669, 194 Wash. 707—State v. 
Lloyd, 34 P.2d 899, 178 Wash. 311. 
47 C.J. p 100 note 79 [a]. 

Actions relating to corporate stock 
In suit between individuals assert¬ 
ing conflicting claims to right of 
possession and ownership of certain 
shares of capital stock of corpora¬ 
tion, the corporation had no right to 
intervene.—State ex rel. Garaventa 
Land & Livestock Co. v. Second Ju¬ 
dicial Dist. Court in and for Washoe 
County, 128 P.2d 266, 61 Nev. 360. 

88. Ala.—Greene v. Greene, 126 So. 
640, 220 Ala. 896. 

Ariz.—^Hill v. Alfalfa Seed & Lumber 
Co., 297 P. 868, 38 Ariz. 70. 

Fla«—^Ebersbach Const. Co. v, Charles 
Ringling Co., 181 So. 148, 100 Fla. 
1270. 

<^vent of any suit'’ as used in in¬ 
tervention statute which, by its 
terms, applies only to those third 
persons claiming an Interest in the 
event of any suit pending or to be 
brought, means 'legal event** of any 
suit—^Drainage Dist No. 1 of Lin¬ 
coln County V. Kirkpatrick-Pettis 
Co., 800 N.W. 682, 140 Neb. 630. 
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89. N.T.—In re St. John, 93 N.T.S. 
836, 104 App.Div. 460—^Ladue v. 
Goodhead, 44 N.T.S.2d 783, 181 
Misc. 807—In re Rapp's Will, 44 
N.T.S.2d 404, 180 Misc. 731—Block 
Drug Co. V. U. S. Fidelity & Guar¬ 
anty Co., 24 N.Y.S.2d 31. 

47 C.J. p 100 note 82. 

Property interest, duty, or right 

(1) The interest referred to in the 
statute is a property interest or some 
duty or right devolving on, or be¬ 
longing to, the person asking permis¬ 
sion to he brought in.—^Morrell v. 
Brooklyn Borough Gas Co., 132 N.B. 
130, ,231 N.Y. 405—United B^lng Co. 
V. Bakery and Confectionery Work¬ 
ers’ Union, Local 221, U N.Y.S.2d 74, 
267 App.Div. 601—Bush Terminal 
Bldgs. Co. V. Bush Terminal R. Co., 
66 N.T.S.2d 686—Corcoran v. Scolaro, 
46 N.Y.S.2d 278, reversed on other 
grounds 46 N.Y.S.2d. 377, 267 App. 
Div. 871—Colburn v, Geneva Nursery 
Co., 29 N.Y.S.2d 892. 

(2) The mere fact that the appli¬ 
cant may be interested in or affected 
by the result of the action is not suf¬ 
ficient to permit intervention under 
the statute.—^Brooklyn Cooperage Co. 
v. A Sherman Lumber Co., 116 N.B. 
715, 220 N.Y. 642—^Ladue v. Good- 
head, 44 N.Y.S.2d 78’3, 181 Misc. 807 
—^Dechert v. Pratt, 44 N.Y.S.2d 475, 
182 Misc. 615—^Town of Iroudequolt 
V. Monroe County, 11 N.y.S.2d 933, 
171 Misc. 126—^Bush Terminal Bldgs. 
Co. V. Bush Terminal R. Co., supra— 
Block Drug Co. v. U. S. Fidelity & 
Guaranty Co., 24 N.Y.S.2d 31. 

Position to litigate facts alleged 
"Interest in the subject matter" 
has also been defined as a direct 
interest in the cause of action plead 
ed and one which would put the in¬ 
tervener in a legal position to liti¬ 
gate the facts alleged in the com¬ 
plaint without the establishment of 
which plaintiff cannot recover.— 
Bulova V. B. L. Barrett, Inc., 186 N. 
Y.S. 424, 194 App.Dlv. 418—Ladue v. 
Goodhead, 44 N.Y.S.2d 783, 181 Misc. 
807—Dechert v. Pratt, 44 N.Y.S.2d 
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cleiims an interest in the controversy and whose sub¬ 
stantial rights are in litigation.^^ Some statutory 
provisions which do not define specifically the in¬ 
terest required have been construed as requiring an 
interest in the subject matter of the suit which may 
be adversely affected. An “interest in the con¬ 
troversy,” as used in a statute, has been construed 
as meaning an interest in the subject of the action, 
that is, Ae subject matter of the litigation.^2 As 
used in certain statutes.providing for intervention 
in actions to recover property, the phrase “interest¬ 
ed in the subject matter” refers only to a case in 
which applicant shows an interest in property sued 
for.^3 In some jurisdictions the view has been tak¬ 


en that, while a person may intervene w'ho has an 
interest in the .controversy,^^ he cannot intervene 
when he merely claims an interest in the thing 

which is the subject of the controversy.^^ 

While in some cases a view more favorable to 
the right to intervene has been taken,^® the nilc 
more frequently stated, even in some of the juris¬ 
dictions where some of the cases hold otherwise, 
is that the right or interest which will authorize a 
third person to intervene must be of a direct and 
immediate character^ so that the intervener will ei¬ 
ther gain or lose by the direct legal operation of 
the judgment.®^ So it has been stated* specifically 


475, 182 Mis<^ 616—^Bush Terminal 
Bld^. Co, V. Bush Terminal R. Co., 
65 N‘.T«S.2d 686—Interstate Appli¬ 

ance Co'. V. Central Bank & Trust Co., 
64 N.Y.S.Sd 26. 

Xadlvldiun, direct interest 

The Intervener’s interest must be. 
individual and not public, direct and 
present, not indirect or remote.—^La- 
due V. Goodhead, 44 N.T.B.2d 783, 181 
Mlsc. 807—Town of Irondeauolt v. 
Monroe County, 11 N.T,S.2d 933, 939. 
171 Misc. 125—^Bush Terminal Bldgs. 

■ Co. v. Bush Terminal B. Co., 55 N. 
T.S.2d 686. 

9a Okl.-^Franklln v. Margay Oil 
Corporation, 163 p.2d 486, 194 Okl. 
619—White v, McGee, 299 P, 222, 
149 Okl. 66. 

91. Ind.—-X)odd v. Beese, 24 N.SL2d 
996, 216 Ind. 449, 128 A.L.B. 674— 
Abeele v. Buse, 44 N.R2d.235, 112 
Ind.App."596. 

47 C.J. p 101 note 83. 

Attorney’s interest la upholding 
. , jadfijmeat 

An attorney who had obtained an 
order and decree of adoption for 
cUent was held to have an Interest 
in the. subject matter.in litigation 
. vrithin the purview of a statutei such 
as. to authorise his intervention in 
proceeding to set i^ide the order and 
decree, in order that he inight. deny 
certain charges in such; proceeding 
which-, reflected on his reputation, 
and he-w^ . not limited to appearing 
as amicus ■ curias.—^Dodd v. Beese, 24 
a^.m2d 9§5, ,216 Ind. 449, 128 A.L.B. 
674 . ... . - 

92. Ohio.^-Sldney Tel. Co. v. Farm¬ 
ers Tel. Co., 11 Ohio N.P.,N.S., 424. 

47 C,J. P.lOl note 84. 

95. Tenn.-^peak v, Bansom, * 2 
TenmCh. 2l6—Stretch v. Stretch, 2 
TenmCh. 140. 

lie^ or right .to possessioiii es- 

.jsentU^' 

Tenm—Marilyn v. Meridll, 156 S.W.2d 
Hji,. 26 Tenn.App..328; 

94.' Neb.-^^orpns Jhrls aaoted in 
' l>falhage Dist. .No. l of Lrlncoln 


County V. Klrkpatrick-Pettls Co., 
300 N.W. 582, 586, 140 Neb. 530. 

47 CJ. p 101 note 86. 

96. Neb.— Corpus Juris q.uotea in 
Drainage Dist. No. 1 of Lincoln 

-. County V. . Kirkpatrick-Pettis Co., 
300 N.W. 682, 586, 140 Neb. 630. 

47 CJ. p 101 note 87; 

96. Mont.—State ex rel. Westlake v. 
District Court of First Judicial 
Dist. in and for Lewis and Clark 
County, 173 P.2d 896, 119 Mont. 
222, 169 A.L.B. 827. 

47 C.J. P 101 note 88. 

97. Ariz.—^Miller v. City of Phoenix, 
76 P.2d 1033, 61 Ariz. 264. 

Cal.—Allen v. California Water & 
Tel. Co., 187 P.2d 393, 31 Cal.2d 
104—Bechtel v. Axelrod, 126 P.2d 
836, 20 Cal.2d 390—^Jersey Maid 
Milk Products Co. v. Brock, 91 P. 
2d 699, 13 Cal.2d 661—Kenney v. 
Wolff, 198 P.2d 682, 88 Cal.App.2d 
163—^Bemheimer v; Bernheimer, 
196 P.2d 813, 87 Cal.App.2d 242— 
People V. Brophy, 120 P.2d 946, 49 
Cal.App.2d 16—City of Alhambra 
V. Jacob Bean Realty Co., 31 P.2d 
1062. 138 Cal.App. 26L 

Fla.—^Bbersbach Const Co. v. 
Charles Bingling Co., 181 So. 148, 
100 Fla. 1270—^Morgareidge v. 
Hbwey, 78 So. 14, 76 Bla. 234. 

Ga.—Sampson v. Vann, 48 S.B.2d 
293, 203 Ga. 612. 

Dl.—Bernero v. Bernero, Z N.E.2d 
817, 363 Ill. 828. 

Micb.—Ford Motor Co. v. Blair, 244 
N.W, 167, 269 Mich. 674—Chandler 
V. Prestoti. 174 N.W. 206, 207 Mich. 
244. - * - 

Neb.—Bdat &■ Co. v, City of Omaha, 
83 l*.W.2d 160, 14S Neb. 868— Cor-' 
pus Juris quoted in Drainage Dist 
. NO. 1 of- Lincoln .County v. Kirk¬ 
patrick-Pettis Co., 300 N.W. 682. 

' 686, 140, Neb. 580—City of Omaha 
.Vi. Douglas County,. 251 N.W. 262, 
126 Neb. 640. 

N.M.—State ex rel. Lebeck v. Chavez, 
113. P.2d 179, 46 N.M. lOl-• 

N.C.—^Mullen v. Town of Louisburg, 
83 S.B.2d 484, 225 N.C; 63—Pernell 

m 


V. City of Henderson, 21 S.B.2d 902, 
222 N.C. 93. 

Wash—Hutteball v. Montgomery, 60 
P.2d 80, 187 Wash 407—State v. 
Lloyd. 34 P.2d 899, 178 Wash 811. 
47 C.J. p 101 note 89. 

Direot legal interest In subject 
matter of litigation.—State ex rel. 
Randall v. Hall, 249 N.W. 766, 126 
Neb. 236.. 

98. Ariz.—Miller v. City of Phoenix, 
76 P.2d 1033, 61 Ariz. 264—mil V. 
Alfalfa Seed & Lumber Co., 297 P. 
868, 38 Ariz. 70. 

Cal.—Allen v. California Water & Tel. 
Co., 187 P.2d 398, 81 Cal.2d 104— 
Bechtel v. Axelrod 126 P.2d 836, 20 
C{U.2d 390—Jersey Maid Milk Prod¬ 
ucts Co. V. Broch 91 P.2d 699, 13 
Cal.2d 661—Kenney v. Wolff, 198 P. 
2d 682, 88 Cal.App.2d 163—Bern¬ 
heimer V. Bernheimer, 196 P.2d 813, 
87 CaJ.App.2d 242—^People v. Bro¬ 
phy, 120 P.2d 946, 49 Cal.App.2d 16 
—^Isaacs V. Jones, 102 P.2d 434, 39 
Cal.App.2d 88—City of Alhambra v. 
Jacob Bean Realty Co., 31 P.2d 
1052, 138 CaI.App. 261—Van Orden 
V. Golden West Credit & Adjust¬ 
ment Co., 9 P.2d 672, 122 Cal.App. 
132—^Lindsay-Strathmor.e Irr. Dist. 
V. Wutchumna Water Co., 296 P. 
942, 111 Cal.App. 707. 

Fla.—^Bbersbach Const,. Co. v. Charles 
Bingling Co;, 131 So. 148, 100 Fla. 
1270—^Morgareidge v. Howey, 73 
So. 14, 76 Fla. 234. 

Ga.—rSampson v. Vann, 48 S.F.2d 293, 
.. 203 Ga. 612—Walker v. Hartford 
Accident * Indemnity Co,, ,26 S.R 
2d 695, 196 Ga. 361—Potts v. W:U- 
son, 128 S.E. 294, 168 Ga. 816. 
Ill;—Bachellor v. Dockterman, 10 N. 

H.2d.42, 291 IlliAPP.. 418. 

Mass.—Check v. Kaplan, 182 N.B. 305, 
"280. Mass. 170. 

Mich.—^Ford Motor Co* v*,,Blair, 244 
N.W. 167, 269 .Mioh 674-r-Chandler 
• V. Preston, 174 N*W. 206, 207 mdh, 
244. . . , 

Neb_^Best * Co. v. City pf Omaha, 

83 .N.W.2d 160, 149 Neh 568—Cor- 
; .pus. Juris OLUoted iu Drainage Dist. 
No. 1 qf Diucoln. Qounty v, Kirk-. 
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or in substance that, the interest is not sufficient if 
it is indirect and contingent,indirect smd remote,^ 
indirect, remote, and conjectural,^ coiisequential,^ 
or collateral,^ . The word '"interest,” as used in an 
intervention statute, means more than mere con- 
cem.'5 ‘Where the direct and immediate interest 
referred to above is shp^, intervention is proper 
provided the other elements of the right or priv¬ 
ilege exist.® 

The intervener’s interest has been regarded as 
sufficient under certain code provisions where the 
facts on which he' relies woiild constitute a good 
defense if the action had first been brought against 
him.*^ The interest must be one as to which a de¬ 
termination may properly be made in the proceed¬ 


ing in which the intervention'is sought® Accord¬ 
ing to some cases the interest need not necessarily 
be of a pecuniary character,® but a moral interest is 
not of itself sufficient^® The interest undei: spme 
statutes must be of a private nature; »that' is, a 
person can * intervene only for the enforcement , or 
protection of some private right or the prevention 
or redress of some private wrong.^i ’ 

Hostile or separate interest Under a statutory 
provision that, when a complete determination of 
an action cannot be had without other parties, the 
court must have them joined as proper parties, the 
intervention as plaintiff of a person whose interests 
are hostile to plaintiff’s cannot be ailowed .12 

Claim to, or lien on, property or demamd ,» It is 


patrlck-Pettls Co., 300 N.W. 682, 
686, 140 Neb. 530—Cornhusker 

Electric Co. v. City of Falrbury, 
270; N.W. 482, 131 Neb. 888—City 
of Omaha v. Douglas County, 251 
N.-W. iS2, 126 Neb. 640. , . 

Nev.—Stephens v. First Nat. Bank 
of Nev., 182 P.2d 146, 64 Nev. 202. 
N.C.—Mullen v. Town of Louisburg, 
33 S.E.2d 484, 225 N.C. 53. 

Or.—OorpTis Jliris cited in. Brune v. 
McDonald, 76 P.2d 10, 18, 158 Or. 
364. 

Pa.—^pily V. Board of Property As¬ 
sessment, Appeals and Bevlew of 
Allegheny County, Pa., 44 A.2d 260, 
353 Pa. 49. . 

Utah.—Commercial Block Realty Co. 
V. U. S. Fidelity & Guaranty Co., 
28 R2d 1081, 83 Utah 414. 

Wash.—^Hutteball v. Montgomery, 60 
P.2d 80, 187 Wash. 407—State v. 
Lloyd, 34 P.2d .899, 178 Wash. 311. 
47 C.J. i) 101 notes 88 [a] (1), [b] 
(2), [c] (1), 89: 

Baiiitable test of right to Inter¬ 
vene in suit is, 'Does intervenor 
stand to gain or lose by Judgment?” 
—Stovall v. Vesely, 3.4 P.2d 862, 38 
N.M. 416. 

BlirhtB not affected 

A person who cannot be prejudiced 
or whose rights, cannot be otherwise 
affected by a Judgment in a particu¬ 
lar action cannot intervene. 

Cal.—Reay v. Butler, 7 P. 669, 2 CaJ.! 
Unrep.Cas. 501. 

Utah.—Commercial Block Realty Co. 
V. U. S. Fidelity & Guaranty Co., 
28 P.2d 1081, 83 Utah 414. 

Xn suit involving seniority rights 
of railroad .telegrapher,,.intervention 
of brotherhood and members who 
would be displaced by Judgment 
against employer was proper.—^Mc- 
Gregor^ V.. Louisville & N: R. Co., 6^1 
S.W.2d .963, 244 IKy. 696. 

•S^cts- of each case' determinative 
N.M.—Stovall V. Vesely, 34 P.2d-862, 
28 NAff... 415 —:First National jBank 
. 7 . Clark, 163* P. 69, 21 N.M.' 161, 
L.R’.A.,N.S., l‘916C 638; «r . 


99. Cal.—^Allen v. California Water 
^ Tel. Co., 187 P.2d .893, 31 Cal.2d 
104—Bechtel y. Axelrod, 125 P.2d 
836, 20 Cal.2d 390—^Jersey Maid 
Milk Products Co., v. Brock, 91 P. 
2d 599, 13 Cal.2d 661—ICenney v. 
Wolff, 198 P.2d 682, 88 Caa.App.2d 
168—^Bernheimer . v. Bernheimer, 
196 P,2d 813, 87 Cal.App.2d. 242. 
Neb.-^maha South' R. Co. v. Bee¬ 
son, 54 N.W. 657, 36 liTeb. 361. 
N.M.—State ex rel: Lebeck v. Cha¬ 
vez, 113 P.2d 179, 46 N;M. 161. • 

N.C.—^Mullen v. Town of' Louisburg, 
33 S.B.2d 484, 226 N.C;. 68.: 

47 C.J. P 101 note 90. f 

L U.S.—Caldwell v. Guardian- Trust 
Co., C.C.AArk., 26 P.2d 218. 

N.J.—^Lubowickl V. Travelers Ins. 

Co., 8 A.2d 842, 18 N.J.Misc. 19. 
Okl.—Ctorpns Jturis cited in Cooke v. 
Tankersley, 189 ‘P.2d 417, 419, 199 
Okl. 63.4. 

2. Mich.-*-Grand Rapids v. Consum¬ 
ers* Power Co., 186 N.W. 862, 216 
Mich. 409. 

Neb.—^Best & Co;. v. City of Omaha, 
33 N.W.2d 150, 149 Neb. 868. 

3. Cal.—^Bechtel v. Axelrod, 126 P. 
2d 836, 20 Cal.2d 890—Jersey Maid 
Milk Products Co. v. Brock, 91 P. 
2d 599, 13 Cal.2d 661—Kenney v. 
Wolff, 198 P.2d 682, 88 Cal.App.2d 
163—City of Alhambra v. Jacob 
Bean Realty Co., 31 P.2d 1052, 138 
Cal.App. 261. 

47 C.J. P 101 note 93. 

4. N.Y.—Matter of HeinZe, 166 N. 
Y.S. 1017, 179 App.Div. 463, appeal 

^ dismissed 118 N.E. 1062, 222 N.Y. 
630. 

5- N.J.—^Jenkins v. McGovern, 43 
A.'2d 526, 186 N.J.Bq. 563, reversed 
on other grounds 45 A.2d 844, 140 
N.J.B(i. 99, 163 A.L.R. 1343. 
Ohio:^Sidney: Tel. Co. v. Farmers 
Tel. Co., 11 Ohio N.P.,N.S., 424., 

,0.. Cal.—^Alphonzb E. Bell Corpora¬ 
tion v^ Bell view Oil Syudi<5S'te, 76 
_P.2d 167,‘34 /Cal.App.2d, 687, fol-. 
lowed in 76 tM 166. 24 Ual-Apj?-- 

985 


2d 746, 76 P.2d 166, 24 Cal.App. 

. 2d 747, and 76 P.2d 166, 24 CahApp, 
2d 748. 

Mich.—^Ford Motor Co. v. Blair, 244 
N.W. 167, 259 Mich. 674—Chandler 
V. Preston, 174 N.W. 205, 207 Mich. 

• 244 . 

Nev.—^Bartlett v. Bishop of Nevada, 
91 P.2d 828, 69, Nev. 283. 

Okl.—Carroll v. First Nat. Bank, 270 
P. 81, 132 Okl. 248. 

Pa.—^Bily v. Board of Property As¬ 
sessment, Appeals and Review of 
Allegheny County, 44 A.2d 250, 850 
Pa. 49. 

47 C.J. p 102 note 96. 

7- Puerto Rico.—Orcasltas v. Soino- 
za, 27 Puerto Rico 462. 

8. Cal.—Bechtel v. Axelrod, 125 P. 
2d 836, 20 Cal.2d 390-jrersey Maid 
Milk Products Co. v. Brock. 91 iP. 
2d 599, 13 Cal.2d 661—Kenney y. 
Wolff, 198 P.2d 682, 88 Cal.App.2d 
163—Bernheimer v. Bernheimer, 

.196 P.2d 813, 87 Cal.App.2d 242. 

47 C.J. P 102 noite 98. 

Matter beyond Jnrlsdiotlon of oonrt 
Where contract between patent 
owner and defendant licensee was 
sole basis for suit for royalties and 
for breach of agreement to cease 
using process on termination of li¬ 
cense, subsequent exclusive licensee, 
who was not a party to contract and 
whose cause of action against de¬ 
fendant licensee could only rest on 
claliri of infringement, over which 
court had no Jurisdletlon, was prop¬ 
erly denied right • to intervene.^—^Bno 
V. Primie Mfg. Co., 60 N.B.2d 401, 81# 
Mass. 686. ‘ . 

9. Minn.—^McAllen v. Hodge, 99 N* 
•' W. 424, 92 Minn; 68. - 

iq. Puerto Rico.—^Mufloz v*. Sepltil- 
; veda, 26 Puerto Rico 61. 

11- Iowa.—Conley v. Zerber,' 89'N. 
'W. 113/74 Iowa 699. 

12 ^ N.Y.r-Unlon Trust 60 . vl Boker, 
66 N.Y.S. 660, 26 Misc. 86 . • , 
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sometimes stated or held that the interest required 
is that which is created by a claim to the demand 
or some part thereof, in the action or suit,^^ or a 
claim to, or lien on, the property or some part there¬ 
of which is the subject of litigation a person 
who has such a claim or lien has a sufficient inter- 
est.i5 Under some statutes the right of interven¬ 
tion should be accorded anyone having title to 
property which is the subject of litigation, pro- 
yided his rights will be substantially affected by 
direct legal operation and effect of the decision, and 
provided it is reasonably necessary for him to safe¬ 
guard an interest of his own which no other party 
on the record is interested in protecting.^® 

Extent of interest Where the statute does not 
specify how great the interest shall be, the extent 


of the interest is apparently not material.^*^ On the 
other hand, it has been stated that the interest 
should be of a substantial nature.^® 

When interest acquired. It has been held that 
the required interest must exist at the time of the 
filing of the intervention petition.^^ However, the 
fact that the intervener’s interest was acquired aft¬ 
er the commencement of the action has been held 
not fatal to the right to intervene.^® 

In Louisiana, under the statute making an inter¬ 
est in the success of either of the parties sufficient, 
the view has been taken that the interest must be 
a direct one by which the intervener is to obtain 
immediate gain, or suffer loss, by the judgment 
which may be rendered between the original par¬ 
ties,and must be closely connected with the object 


Oal.—^Bernhfeimer v. Bernheim- 
er, 196 P.2d 813, 87 Cal.App.2d 242 
—^Isaacs V. Jones, 102 P.2d 434, 39 
Cal.App.2d 88—Lindsay-S t r a t h- 
more Irr. Dlst. v. Wutchumna Wa¬ 
ter Co., 296 P. 942, 111 Cal.App. 
707. 

Pla.—^Ebersbach Const. Co. v. 
Charles Ringrllngr Co., 131 So. 148, 
100 Pla. 1270—^Morgareldgre v. 
Howey, 78 So. 14, 76 Pla. 234. 

Ga.—Sampson v. Vann, 48 S.E].2d 
293, 203 Ga. 612—^Potts v. Wilson, 
123 S.E. 294, 158 Ga. 316. 

Keb.—^Best & Co. v. City of Omaha, 
33 N.W.2d 150, 149 Neb. 868— 
Drainage Dist. No. 1 of Lincoln 
County V. Ktrkpatrlck-Pettls Co., 
300 N.W. 582, 140 Neb. 530. 

47 0. J. P 102 note 3. 

14. Cal,—^Bernheimer v. Bernheim- 
er, 196 P.2d 813, 87 Cal,App.2d 242 
—Isaacs V. Jones, 102 P.2d 434, 39 
Cal.App.2d 88—^Llndsay-S t r a t h- 
more Irr. Dist. v. Wutchumna Wa¬ 
ter Co., 296 P. 942, 111 CalJ^pp, 
707. 

Pla.—^Bbersbach Const. Co. v. 
Charles RlngUng Co., 131 So. 148, 
.100 Fla. 1270—^Morgareidge v. 

. Howey, 78 So. 14, 76 Pla. 234. 

Ga.—Sampson v. Vann, 48 S.P.2d 293, 
203 Ga. 612—^Potts v. Wilson, 123 
S.E. 294, 158 Ga 316. 

Neb.—^Drainage Dist No. 1 of Lin¬ 
coln County V. Eirkpatrick-Pettis 
Co., 300 N.W. 682, 140 Neb. 530. 

47 C.J. p 102 note 8. 

15. Cal.—^Elms v. Elms, 52 P.2d 223, 
4 Cal.2d 681, 102 A.L.R. 811—Pal- 
par, Inc, y. Thayer, 186 P.2d 748, 
82 Cal.App.2d 678—Van Orden v. 
Golden West Credit & Adjustment 
Co., 9 P.2d 672, 122 Cal,App. 132. 

Ga—Walker v. Hartford Accident & 

. Indemnity Co., 26 S.E.2d 695, 196 
Ga 361—Potts V. WUson, 123 S.B. 
294,. 158 Ga ho. 

Nev.—Bartlett v. Bishop of Nevada, 
91 P.2d 828, 59 Nev. 283. 


Pa—Volverlne Ins. Co. v. Bradford, 

Com.Pl., 29 Brie Co. 293. 

Tenn.—Clements v. Holmes, 120 S. 

W.2d 988, 22 TenaApp. 230. 

47 C.J. p 102 note 4. 

ZkLterest in contract 

Where agent ault agency while ne¬ 
gotiations were in progress and then 
continued negotiations in own behalf 
resulting In contract, and then in¬ 
stituted action to enforce contract, 
court had jurisdiction to allow prin¬ 
cipal to intervene for purpose of as¬ 
serting his title to the contract and 
to cause of action based thereon.— 
Patterson v. Pollock, 84 N.B.2d 606, 
84 Ohio App. 489. 

Testazoentary trust fond 

Where trustee filed complaint to 
determine whether schools named as 
defendants were qualified to be cho¬ 
sen for benefits under testamentary 
trust authorizing trustee, to divide 
Income from trust corpus between 
schools meeting prescribed qualifica¬ 
tions, or devote all income to one 
qualified school, and vesting trustee 
with discretion only if more than 
one school was qualified, and each 
defendant claimed to be the only 
qualified school, a school not made 
a party, but claiming to be qualified, 
had an interest entitling it under 
statute to Intervene.—Gibaxdt Home 
for Boys v. Terre Haute First Nat. 
Bank, Ind., 85 N.B.2d 824. 

Title to land 

Where plaintiff claimed money 
judgment for land wrongfully taken, 
and defendant cross petitioned for 
judgment in rem against land, inter¬ 
vention claiming title to part of land 
was wrongfully disallowed.—John¬ 
son v. House, 165 S.B. 199, 171 Gku 
278. 

Fbssessloii alone creates right en¬ 
titling one to be made party to any 
proceeding Involving title to land.—• 
Nelson v. Bums, 255 Ill.App. 314. 
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16. Pa.—Bily V. Board of Property 
Assessment, Appeals and Review 
of Allegheny County, Pa., 44 A.2d 
260, 363 Pa 49—^Freeman v. Bor¬ 
ough of Winton, Com.Pl.,' 47 Lack. 
Jur. 49. 

17. Cal.—Bechtel v. Axelrod, 125 P. 
2d 836, 20 Cal.2d 390. 

47 C.J. p 102 note 8. 

16; m.—^Bachellor v. Dockterman, 
10 N.B.2d 42, 291 Hl.App. 418. 
Mass.-^heck v. Kaplan, 182 N.H- 
305, 280 Mass. 170. 

N.M.—State ex rel. Lebeck v. Chavez; 

113 P.2d 179, 45 N.H. 161. 

N.C.—^Mullen v. Town of Louisburg, 
38 S.B.2d 484, 226 N.C. 58. 

47 C.J. P 102 note 9. 

19. Ky.—Scott V. Williamson, 36 S. 
W.2d 860, 237 Ky. 746. 

2a Minn.—Walker v. Sanders, 114 
N.W. 649, 103 Minn. 124, 128 Am. 
S.R. 276. 

47 CJ. P 102 note 13. 

21. La—^Landry v. Hawkins, App.^ 
156 So. 795. 

47 C.J. p 102 notes 14, 16. 

Sufficient interest 
In suit to cancel deeds, third per¬ 
son who obtained oil and gas lease 
from vendee was entitled to inter¬ 
vene without urging petitory or pos¬ 
sessory actions, as against conten¬ 
tion that thir4 person had no en¬ 
forceable interest.—Jefferson v. 
Chnders, 179 So. 30, 189 La. 46. 

interest in success of defendant held 
sufficient 

La—Howell v. Mundy, 82 So. 274^ 
145 La . 291—Gulf Motor Lines v. 
European Agencies, APP*) 1S5 So. 
523. 

Interest opposed to both parties is 
SuflBlcient. —^Landry v, Hawkins, Ia 
AlPP., 166 So. 795. 
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in dispute and founded on some right, claim, or lien, 
either conventional or legal .*2 

In Texas the interest must be one in the subject 
matter of the suit or litigation,23 either legal or eq- 
uitable,24 whi^ can be affected by the judgment or 
which makes it proper or necessary for applicant to 
appear to protect his rights,-25 and a person who 
has such interest ordinarily is permitted to inter- 
V6ne.2« The view has been taken that “subject 
matter, as here used, refers to the rights, wrongs, 
and remedies asserted by the parties to the action,27 
and applicant’s interest is not sufficient if such in¬ 
terest is merely in the “thing” involved.28 The in¬ 
terest should hot be incidental or collateral,2* con- 
tingent,8« or remote.21 While, as discussed supra 
§ 40, joint tort-feasors may be sued jointly or sev¬ 
erally, one not joined in the action has no right to 
intervene.82 


§ 58 

§ 58. --Relation of Intervener's Claim or 

Contention to Original Action or Par¬ 
ties 

Qenerally Intervention Is not perniitteci to enable In. 
tervener to set up an Independent cause of action or to 
Introduce new Issues Into the case. 

In some jurisdictions an independent controver¬ 
sy cannot be injected into a suit by intervention,*^ 
and under some statutes a person cannot intervene 
to enforce against plaintiff a cause of action inde¬ 
pendent of that set up by plaintiff,*^ at least where 
it is not necessary for &e intervener to become a 
party.26 A similar rule has been applied or rec¬ 
ognized in respect of the right of the intervener to 
set up an independent cause of action against de¬ 
fendant*« or against both plaintiff and defendant*^ 
Moreover, the view has been taken that intervention 
should not be permitted where applicant’s claim or 
demand would result in the introduction of new is- 


22. La.—^Brown v. Saul, 4 Mart.,N’. 
S„ 484, 16 Am.D. 176. 

Snllloieut relatiosudilp 
Where insolvent motor carrier 
brougrht suit agrainst shipper for 
claim paid by check and indorsed by 
agrent of motor carrier to motor sub- 
carrier, which had never been hon¬ 
ored because of affidavit of carrier to 
bank that its agent had no power to 
indorse, claim of subcarrier that car¬ 
rier was Indebted to him for trans¬ 
porting freight and that portion of 
that indebtedness was for freight 
hauled for shipper was held suffi¬ 
ciently related to issues of main ac¬ 
tion to be presented by Intervention. 
—Gulf Motor Lines v. European 
Agencies, La.App., 165 So. 623. 

23. Tex.—Stansell v. Fleming, 16 S. 
W. 1033, 81 Tex. 294. 

47 C.J. p 103 note 17. 

«4. Tex.—^McAdow Motor Co. v. 

Luckett, Civ.App., 131 S.W.2d 267. 
Snffioient interest 
Allegations that removal of re¬ 
strictions from plaintiff's lots, alleg¬ 
edly sold under general plan to cre¬ 
ate highly restricted residential dis¬ 
trict, would injure Interveners’ prop¬ 
erty in district were held to justify 
intervention in suit to cancel restric¬ 
tions.—Abernathy V. Adoue, Tex.Civ. 
App., 49 S.W'.2d 476. 

as. Tex.—^Beall v. Helm, Civ.App., 
60 S.W.2d 460, error dismissed— 
Norwich Union Indemnity Co. v. 
Wilson, Clv.App., 43 S.W.2d 478, 
modified on other grounds, Com. 
App., 67 S.W.2d 225. 

47 C.J. p 103 note 18. 

2&terven,tio]i. held not permissible 
(1) Where no judgment is sought 
or can be rendered against applicant 
And the latter’s rights cannot be af¬ 
fected by the Judfinment which may 


be rendered.—Leach v. Millard, 9 
T^x. 651. 

(2) Where no judgment could have 
been entered on intervener’s plea.— 
City of Dallas v. Trammell, Civ.App., 
96 S.W.2d 110, reversed on other 
grounds 101 S.W.2d 1009, 129 Tex. 
160, 112 A.L.R. 997. 

38. Tex.—U. S. Torpedo Co. v. Lin¬ 
er, Civ.App., 300 S.W. 641. 

47 C.J. p 103 note 19. 

27. Tex—Tyree v. Navarro County 
Road Dlst. No. 5, Civ.App., 199 S. 
W. 644—^Watkins v. Citizens' Nat. 
Bank, 116 S.W. 304, 63 Tex.Civ. 
App. 437. 

28. Tex.—Tyree v. Navarro County 
Road Dlst. No. 5, Civ.App., 199 S. 
W. 644—Watkins v. Citizens’ Nat. 
Bank, 116 S.W. 304, 63 Tex,Civ. 
App. 437. 

29. Tex.—Southern Pac. Co. v. Win- 
ton, 66 S.W. 477, 27 Tex.Civ.App. 
608. 

47 C.J. p 103 note 22. 

30. Tex.—^Beall v. Helm, Civ.App., 
60 S.W.2d 460, error dismissed— 
O’Brien v. First State Bank, etc., 
Co., ClvA^pp., 239 S.W. 716. 

31. Tex.—Beall v. Helm, Civ.App., 
60 S.W.2d 460, error dismissed. 

32. Tex.—^McKee v. Coffin, 1 S.W. 
276, 66 Tex. 304—^Haglns v. Wil¬ 
son, ClvA.pp., 262 S.W. 770, over¬ 
ruled on other grounds 296 S.W. 
922, 116 Tex. 588. 

38. Ala.—Curtis v. Curtis, 60 So. 
167, 180 Ala. 64. 

Fla.—^Ebersbach Const Co. v. 
Charles Ringling Co., 181 So. 148, 
100 Fla. 1270. 

Mo.—Davis V. Austin, 166 S.W.2d 
903, 906, 348 Mo. 1094—Monticello 
Bldg. Corporation v. Monticello 
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Inv. Co., 62 S.W.2d 646, 660, 830 
Mo. 1128. 

Or.—^Mursener v. Porte, 205 P.2d 568 
—^Brune v. McDonald, 75 P.2d 10, 
158 Or. 364. 

Xnterveaer oannot assert 
alien to the subject matter of the 
suit.—Check v. Kaplan, 182 N.E. 806, 
280 Mass. 170. 

34. Iowa.—Cooper v. Erickson, 239 
N.W. 87, 213 Iowa 448, followed 
in 239 N.W. 90, two cases—^Howell 
V. Jackson, 181 N.W. 788, 192 Iowa 
70. 

Claim under separate contract 

(1) Where plaintiff's claim for 
damages against defendant resulted 
from the breach of one contract, and 
the intervener’s claim for damages 
against plaintiff from the breach of 
another, and wholly unrelated, con¬ 
tract, Intervention was not proper.— 
Howell V. Jackson, 181 N.W. 788, 192 
Iowa 70. 

(2) Agent’s right to commission 
on sale of realty' was required to be 
determined by terms of contract 
with vendor, so that there was no 
proper basis for agent’s petition to 
Intervene In vendor’s suit for specific 
performance against purchaser.—- 
Winkler v. Heillnger, 14 So.2d 403, 
163 Fla. 288. 

35. Iowa.—Steltzer v. Compton, 145 
N.W. 896, 164 Iowa 465. 

N.C.—^Moore v. Massengill, 41 S.B. 
2d 666, 227 N.C. 244, 170 A-L.R. 
147. 

36. Ind.—^Husted v. Sweeney, 48 N. 
B.2d 1004, 113 IndA.pp. 418. 

47 C.J. p 103 note 27. 

37. Ky.—^Scott V. Wilson, 13 Ky.Op. 
6L 
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sues^’S or of an entirely new subject of litigation,^^ 
or in a change of the issues^o or in the nature of 
the actional or of the form of proceedings.^^ 

. Under some statutes the intervener niay join with 
plaintiff in claiming the thing which' plaintiff 
claims,^^ or with defendant resisting plaintiffs 
claim,or may interpose a claim opposed both to 
plaintiff and to def^idant.^^ The view-has been 
taken that, in order to intervene, applicant should 
be entitled to the relief he seeks in a separate ac¬ 
tion in the same court against the parties against 
whom relief is sought by intervention:^® A statu¬ 
tory provision that the intervener may institute a 
demand incidental to the main action has been con¬ 
strued as permitting the interposition of a demand 
independent of that instituted either by plaintiff or 
by defendant but a person is not entitled to in¬ 
tervene where his demand does not arise from the 
principal action and intervention is not specifically 


permitted by law.^ ^ 

Equitable claim in proceeding at law. Ah inter¬ 
vention to set up an equitable claim in a. proceeding 
at law will not be allowed in jurisdictions .where 
the distinction between law and equity is retained.'*,^ 
However, the, propriety of, adjusting the equitable 
rights of the parties..in a proceeding in which there 
has been an intervention has been recognized.®^ 

In Texas no intervention will be permitted unless 
the intervener, as sole plaintiff or sole defendant, 
would be entitled either to obtain at least a part of 
the relief demanded in the original action, or to 
prevent a recovery at least, in part.®?* So the. view 
has been taken that a person cannot intervene, to 
enforce an independent cause of action against an 
original party, ®2 at least where it involves a subject 
matter distinct from that involved in the original 
suit,®® or to litigate concerning the subject of title 
action and also with respect to an additional sub- 


38. .Ala.—Curtis v. Curtis, 60 So. 
167, 180 Ala. 64. 

Fla.-^Ebersbacli. Const. Co. v. 
Charles Rln&linff Co.. 181 So. 148, 
100 Pla. 1270. 

ni.T^Hatrgrrove v. City of Jackson¬ 
ville, 8 N*.E.2d 187, 366 Ill. 163^ 

. Town of Centreville v. Deckard, 
63 N.E.2d 717, 322 Ill.App. 9-~Plnk- 
ham V. Pinkham, 16 N.E.2d 697,: 
296 I11A.PP. 660. 

La.—^Board of Comers of Orleans 
Levee Dist. v. Whitney Trust & 
Savings Bank, 129 So. 658, 171 La. 
28. 

Md.—Corpus ^furls died in Conroy v. 

■ Southern Maryland Agricultural 
Ass*n, 169 A. 802, 805, 166 Md. 494, 
N'.J.—Lubowlcki v. Travelers Ins. 

Co., g A.2d 842, 18 N.J.Misc. 19. 
Ohio.—Cleveland By. Co. v. Tillage 
' of North Olmsted, 198 N.B. 41, 
130 Ohio St; 144; 101 A.L,R 426. 
Okl.-—EYanklin v. Margay Oil Corpo¬ 
ration, 163 P.2d 486, 194 Okl. 519. 
47 C,X p 103 note 29. . 

bsues peouliair to patltioner’s. case 
Petitioner was not entitled to in¬ 
tervene where thei^ were, certain 
facts giving petitioner's case an as¬ 
pect peculi^ to himself and diiffer- 
ehtiatlng It clearly. from that of 
complainants, and petitioner was al¬ 
legedly estopped to ajssert his claim, 
whereas there was no estoppel, 
against complainants, but proper 
course was for petitioner to litigate 
his case In a Separate suit—Keller 
T. Wilson & Co., 194 A. 46. 22 Lel.Ch. 
176. 

TUdmate lime. 

Whether. a new' issue of fact is 
presented by petition for. interven¬ 
tion is not the test to apply in deter¬ 
mining whether an issue dilferdit 
from that between original parties. 


will be made by. intervener, it being 
sufficient if the ultimate issue to |>e 
determined remains the same.— 
Bartlett v. Bishop of Nevada, 91 P. 
2d 828, 69 Nev. 283; 

39. Conn.—National Bank of Com¬ 
merce of New London v. Howland, 
22 A.2d 773, 128 Conn. 307. 

Minn,—Lewis v. Harwood,* 10 N.W. 
586, 28. Minn. 428. 

40. Ill.—Halrgrove v. City of Jack¬ 
sonville, 8 N.E.2d 187, 366 Ill. 163 
—Town of Centreville v. Deckard, 

■ 53 N,E.2d 717, '822 IU.App. 9. 

41. Okl.—^BYanklln v. Margay Oil 
Corporation, 153 P.2d 486, 194 Okl. 
519. 

47 C.J. p 103 note 81. 

Xnoonsistent suit . 

Intervener could not inject into 
original suit brought to restrain 
mortgage trustees from foreclosing 
mortgage an inconsistent r suit to 
foreclose mortgage and obtain, judg¬ 
ment against mortgagor.-^Monticel- 
lo Bldg. Corporation v. Monticello 
Inv. Co., 52 S,W.2d 645, 330 Mo. 1128. 

42. m.—Halrgrove v. City of Jack¬ 
sonville, 8 N.B.2d 187, 366 Ill. 163. 

lowsu—Cooper v. Brlc^on, 239..N.W. 
87;, 213 Iowa 448, followed in 239 
N.W. 90, two cases. 

47 C. J; p .108 note 32. 

43. Neb.—^Drainage Dist. No. 1 of 
Lincoln County v. Kirkpatrlck-Pet- 
tis Co., 300 N.W. 682, 140 Neb., 580. 

47 O.J. p 103 note'33. 

44. Neb.—^Drslnage: Diet. No. 1. of 

Lincoln County T Klrkpatrick- 
PeftiS Co:, 300 n:w; 682, 140 Neb. 
630. '• *' 

45- Mo.-—Davis t, Austin,. 156 S.W. 

2d 903, 848' Mo. 1094-TMontlcello; 
•. Bldgr Corporation v... Monticello i 
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Inv. Co., 62 S.W.2d 646, 330 MTo. 
1128. 

Neb.—^Drainage. Dist. Ne. .1 of^ Lin¬ 
coln County V. ICirkpatrlck-Pettis 
Co., ,800 N.W. 682, 140 Neb. 630., 
47 C.J. :P 103 note. 36. 

49. Utah.—^Price v. Hanson, 206 P. 
272, 60 Utah 29, 

47. La.—^Blodgett Cbnstr. ‘ Co.- v. 
Caddo Levee Dlst.^ 96 So. 281, 163 
La. 623. 

37 aj. p 103 notes 37, 38. : 

48. La.'—^Moreau-Vi Moreau, 25 La. 
Ann. 214—^Bryan v. Atchison, 2 I^a. 

. Ann. 462, 

Suit on note and mortgage 

Petition, in intervention in suit on 
note and mortgage, which sought-to 
annul mortgage and to recover eaui- 
ty in land, but which did not contest 
validity of note or, ,moitgage, was 
held properly, dismissed.—^Eureka 
Homestead Soc. y Bethany, 163 So. 
6, 179 La 14. 

49. ’ Iowa—Cooper v. Erickson, 289 
N.W. 87, 213 Iowa 448, followed in 
239 N.W. 90, two cases. 

47 C.J. p 104 note 42. 

50. Cal.—Kimball v, Richardson- 
Kimball Co.; 43 P. 1111, ill. 

886 . 

One with equitable Interest may 
intervene.—Singletary v... Mann, 24 
So.2d 718, 167 Pla 97, 166 A.L.H. 904. 

61. Tex.—^McAdovr Motor Co. v. 

Luefcett, Civ.App., 131 S."V7':2d 267. 
47 C.J. p 104 note* 44 ; ; ^ ' 

52. , T^x.—^Burdit^. v. Glasscock, 26 

T!BX.Supp. 46. \ ' 

47 aj, p 104 note 46. 

53. Tex.—Bangs v. Sullivan,' -78 S. 

. W. *74, 83 Tex.ClV.Appi 30. 
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ject,®^ although the intervener may set tip' a claim 
in the subject matter at. issue adverse to that of 
plaintiff or defendant.®®.-.'The view has been taken- 
that an intervener may join with either party and 
resist the claim of the other,®® or may' oppose 
both.®*^ 

§ 59. -Particular Individuals . 

a. In general 

b. Persons already represented. . . 

c. Assignees and purchasers; subrogees 

d. Persons primarily or. ultimately, liable 

e. Creditors 

' f. Devisees and legatees 

g. Lienors i 

h. Persons interested in commercial'pa- 

'per 

a. In; General 

Persons acting in a representative capacity have been 
permitted .-to Intervene, and intervention by an assignor 
of a claim has been regarded as proppr. 

Subject to the general rules, certain persons act¬ 
ing in a representative capacity have been per¬ 
mitted to intervene,®® and. intervention by the as¬ 


signor of a. claiim or a cause of action has been re¬ 
garded as proper,®® ' 

.K'^Persons Already Represented 

Ordinarily a person whose interest are already rep- 
rsMnted will not be permitted to intervene. 

Ordinarily a person whose, interests are already 
; represented will not be permitted to intervene.®® 
Hc>^wever,. intervention by such a. person, has been 
i permitted®! where intervention is shown, to be necr 
essary 1;o protect the interest of the intervener,®® 
as where there is fraud or .collusion between the 
i original parties.®® 

.. ,c. Ass^ees Purchasers'; Subrogees 

. Intervention. by one who has purchased the claim 
or property in suit before commencement of the asction 
had been permitted; and intervention has beien permitted 
In some cases by persons purchasing the claim or .prop» 
erty pendente llte. 

The propriety of intervention hy a person who,. 
; prior to the . commencement of the action, purchased 
the claim or -property involved has been. recog¬ 
nized.®^ Moreover, the view has been taken that one 
wjho. purchases the property involved, pendente lite,®® 
according to the judicial ’ decisions on the ques- 


64. Tex.—^Ragland v. Wisrock, 61 
Tex. 391. 

47 C J. P 104 note 47. 

65. Tex.—Smalley V. Taylor, 33 
Tex. 668. 

6S. Tex.—^Hanna v. Drennah, 2 Tex. 
XJnrep.Cas. 636. 

67. T^x.—^Hanna v. Drennan, supra. 
6a Mo.—Corpus Juris cited in 
Brewster v. Terry, 180 S.W.2d 600, 
603, 852 Mo. 967. 

47 C.J. P 104 note 63. 

Intervention by particular person: 

• Executor or administrator see 
Executors and Administrators § 
760. 

Guardian, ot: 

. Infant see Guardian and Ward 
§ 176., 

Insane person see Insane Per¬ 
sons § 139 d. 

Trustee in pending actions affect¬ 
ing bankrupt see Bankruptcy $ 
‘ 212 . 

59. Cal.—Gradwohl v. Harris, 29 
Cal. 160. 

47 C.J...P 104 note 60. 

60, Ill.—^Kennedy v. Town- of Nor¬ 
mal,. 194. JST.E, 676, 369 HI. 306. - 

Ind.-T^tate ex rel. Kiser, Cohn’^d: 

Shumaker v. Sammons, .67 N.B.2d 
. 687, 223 Ind. 27. . 

Neb.-rOprpus Jueis cited iu Drainage 
Dist. No. 1 of? Dincoln County V. 
Kirkpatrick-Pettis Co.,. 300 -N.W.- 
682, 687, 140 Neb. 630, 

N.J,-George Washington Memorial 
Park Cemetery Ass'n v. Memorial 
Development .Ca.» ,60 A.2d. 887> 139 


N.J.Ba. 219, affirmed 63 A.2d 182, 
140 N.J.Bq. 181. 

N.Y.—Central Hanover Bank & 

Trust Co. V. Saranac River Power 
Corporation, 278 N.T.S. 203, 243 
App.DIv. 843. 

47 C.J, P 104 note 66. 

Intervention in class action see su¬ 
pra § 16. 

Minority stookholders 

In action against corporation on 
.contract,? minority stockholder could 
,not Intervene and ask >for transfer 
of ■ cause to equity, since, corporation 
represented stockholders.—Arkansas 
General Utilities Co. v. Smith, 66 S. 
■W.2d 297, 188 Ark. 413. 

61« .Da.—Chisolm v. Skilln^an, 2 La. 
.142.. . 

! 47 C.J. p 104 note 66. , / 

i62. . Ind.—State ex rel. Kiser, Cohn 
& Shumaker v. Sammons, 6.7 N.E. 

■ ;2d 687, 223 Ind. 27. 

Mb.-^^Monticello Bldg. Corporaitlon v. 

■ Montlcello Inv. Co., 62 S.W.2d 646, 

Mo. 1128. ‘ ‘ ; 

63. Ind.—State ex rel. Kiser* .Cohn 
& Shumaker v. Sammons, 57 N.E. 
2d 637, 223 ind. 27. • 

• Neb.—Corpus juris cited in Drainage 
•Dlst No;,l of .Lincoln County v, 

: Kirkpatrlck-Pettls Co., 300 N.W; 

682, 587, 140 Neb. 530. 
47,C.J.pa04hote67;''. 

64. Alaska.—^Ballaine .v.; Alaska 

, Northern :R. Co-.* 6 Alaska 694/ 

Iowa,—lowia-Des Moines . Nat. Bank 
id;, Trust Co. ,v. Alta .Casa Inv. 

: 269,N-W.-.798,-223 Iowa 712.* 

989; 


Mo.—Goddard Grocer Co. v. Breed 
. man, App., 127 S.W.2a 769. 

Mont.—State ex rel. Thelen v. Dls 
trict Court of Nineteenth Judicial 
Dist. In and for Toole County,* 17 
P.2d .67, 93 Mont. 149. 

N.T.—^Lowensteln v. Reikes, 261 N. 

Y.S. 618, 140 Misc. *646, 

N.C.—McKinney v. Sutphin* 146 S.E. 

621,- 196 N.C. 318. : 

Tex.—State v. Collins & Burford 
Drug Co., Civ.App., 118 S.W.2d 966, 
. affirmed 128 S.W.2d 382, 138 Tex. 
222 . 

66. U.S.—^Dutcher v. Haines City 
Estates, C.C.A.Pla., 26 F.2d 669. 
Mich.—Maximovich v, Wojtowlcz, 
.211 N.W. 65, 236 Mich. 643. 

Pa.—^Bily v. Board of property As¬ 
sessment, Appeals and Review of 
Allegheny County, Pa.,^ 44 Ai2d 260, 
353 Pa. 49. - . 

47 C. J. P 104 note 65: 

In Texas , . ‘ 

(1) The rule has. been -laid down 
that a purchaser, pendente lite, has 
hot an absolute right to intervene: 
—Sherrod v. Terrell, 76 S.W. 442, 97 
, Tex. 97—^Hearne v. Erhard, 33 Tex* 

60. 

(2) It has also been.held, however, 
that a purchaser pendente lite Is an 
interested party who may be per-, 
mltted to intervene,. although- it is 
not necessary for . him: to do sd,’— 
Southwestern AdVertisJhg: Co. v. 
Stubbs, Clv.App.,i 89 SW-2d 799,' 
ror dismissed-i—Cox" v. 'Gainbs, Civ. 
App., 76 S;W.2d; 172^7 CiJ.. p. 104 

[ note 65 [a] <2). : . r r 
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tion, from plaintiff®® or from defendant®*^ has such 
an interest as will support intervention by him; an 
assignee of such property as security also has such 
an interest.®® There is, however, authority for the 
view that a purchaser pendente lite is not entitled 
to intervene®® and that the purchaser from plain¬ 
tiff, pendente lite, who enters the action is a sub¬ 
stituted party, and not an intervener J® Some au¬ 
thorities hold that, while a purchaser pendente lite 
may appear and defend his interest in the name of 
his vendor,71 he cannot on his own motion be made 
a party to the record.^® 

Assignees. Under a statute which permits any 
person to intervene who has an interest in the mat¬ 
ter in litigation, a person claiming as an assignee 
of a portion of a fund deposited in court, but claim¬ 
ing no interest in the original subject matter of the 
suit, may be entitled to intervene.^® While inter¬ 
vention by the assignee pf a claim on which action 
is brought has been permitted,74 where the claim 
or cause of action is assignable,^® or where by the 


terms of the assignment the original plaintiff retains 
any substantial interest in the further prosecution 
of the action^® or may become liable to the as- 
signee,77 there is authority for the view that one 
to whom the cause of action has been absolutely 
assigned by the original plaintiff, pendente lite, 
should not be allowed to intervene,^® but, as dis¬ 
cussed infra § 85, should be substituted as plain¬ 
tiff in place of the original one. 

A subrogee may protect his rights by intervention 
in an action instituted by a party to whose rights 
he has become subrogated.7® 

d. Persons Primarily or Ultimately Liable 

Intervention by a person primarily or ultimately 
liable to one of the parties with respect to the claim 
In suit has been considered proper where the requisites 
for Intervention are otherwise present. 

Intervention by a person ultimately or primarily 
liable to one of the parties to the action in respect 
of the claim in suit has been regarded as a prop¬ 
er proceeding.®® On the other hand, the right to 


66. Minn.—^Walker v. Sanders, 114 
N.W. 649, 103 Minn. 124, 128 Am. 
S.R. 276. 

47 C.jr. P 106 note 66. 

67. Ala.—Ctorpns Jnxle died in 
Taughn V. Brue, 16 So.2d 17, 22, 
246 Ala. 107, 150 A.L.R. 668. 

47 CJ.J. P 106 note 67. 

Pordiaser of corporate assets 
N’.T.-^olbnrn v. Geneva Nursery 
Co., 29 N.Y.S.2d 892. 

68. Cal.—^Loughborough v. McNev- 
In, 14 P. 369, 15 P. 773, 74 Cal. 
260, 6 Am.S.R. 435. 

47 C.J. P 106 note 68. 

69. Pla.—^Intermediary ' Finance 
Corporation v. McKay, 111 So. 631, 
93 Pla. 101—^Peninsular Naval 
Stores Co. v. Cox, 49 So. 191, 57 
Pla. 605. 

70. S.D.—^Demarrias v. Burke, 210 
N.W. 198, 50 S.D. 363. 

71. ni. —Weber v. Kemper, 160 N.B. 
339, 320 Ill. 11—Kemper v. Weber, 
149 N.B. 478, 318 Ill,. 494. 

72. m.—^Weber v. Kemper, 150 N. 
B. 339, 320 Ill. 11—Lunt v. Ste¬ 
phens, 75 m. 607. 

73. Idaho.—^Pence v. Sweeney, 28 P. 
413, 3 Idaho 181. 

74. ni.—Phillips V. Fdsall, 20 N.B. 
801, 127 m. 635. 

Ky.—Kanawha, etc.. Coal Co. v. 

Hunt, 8 Ky.Op. 178. 

N.Y.—^Shulsky v. Title Guarantee & 
Trust Co., 23 N.Y.S.2d 827, affirmed 
23 N.Y.S.2d 844, 260 App.Dlv. 868. 
47 ax P 10® note 71. 

Intervention by assignee: 

P6r benefit of creditors see* As¬ 
signments for Benefit of Credi¬ 
tors S 243. 


Of commercial paper in action 
thereon see infra subdivision h 
of this section. 

Xn Texas 

(1) The propriety of Intervention 
by a person claiming as assignee 
of the plaintiff has been recognized. 
—Galveston, H. & S. A. Ry. Co, v. 
Ginther, 72 S.W. 166, 96 Tex. 296— 
Birge v. Conwell, CivA.pp., 105 S. 
W.2d 407, error refused—47 C.J. P 
105 note 71 [a] (1)—5 C.X p 1006 
note 62. 

(2) The rule has been applied 
where the assignor retained an inter¬ 
est in the cause of action.—^Milliken 

V. Anderson, biv.App., 294 S.W. 921 
—Riley v. Palmer, Civ.App., 237 S. 

W. 326. 

(3) But it has been held that the 
assignment of a cause of action pen¬ 
dente lite does not vest the purchas¬ 
er with a right to intervene.—^Duke 
V. Trabue, Civ.App., 180‘ S.W. 910. 

(4) It has also been held that he 
is an interested party who may be 
permitted to intervene, although it 
is not necessary that he should do 
so.—Southwestern Advertising Co. 
V. Stubbs, Civ.App., 89 S.W.2d 799, 
error dismissed—J. T. Stark Grain 
Co. V. Harry Bros. Co., 122 S.W. 947, 
67 Tex.Civ.App. 629-^Matthews v^ 
Boydstun, CivA.pp., 31 S.W. 814, er¬ 
ror refused. 

<5) Where the assignment pen¬ 
dente lite was of part of the claim, 
the propriety of the intervention was 
upheld.—^Trinity County Lumber Co. 
V. Holt, CivA-pp., 144 S.W. 1029— 
Texas, etc. R. Co. v, Vaughan, 40 
S.W. 1065, 16 Tex.Civ.App. 403. 
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76. Mass.—Piper v. CJhlias, 195 N. 
B. 763, 290 Mass. 560—^Mulready v. 
Pheeny, 148 N.B. 132, 262 Mass. 
379. 

76. Minn.—Jacobs v. Jacobs, 36 N. 
W.2d 611, 227 Minn. 461—Walker 

V. Sanders, 114 N.W. 649, 103 Minn. 
124, 123 Am.S.R. 276. 

77. Minn.—Jacobs v. Jacobs, 36 N. 

W. 2d 611, 227 Minn. 461—Walker 

V. Sanders. 114 N.W. 649, 108 

Minn. 124, 123 Am.S.R. 276. 

78. Iowa.—^Bank of Commerce v. 
Timbrell, 84 N.W. 519, 113 Iowa 
713, distinguishing Ringen Stove 
Co. V. Bowers, 80 N.W. 318, 109 
Iowa 175 and Dunham v. Green- 
baum, 9 N.W. 220, 66 Iowa 803. 

47 C.J. p 106 note 72. 

79. Iowa.—^Rursch v. Gee, 26 N.W. 
2d 312, 237 Iowa 1391—Cawley v. 
People's Gas & Electric Co., 187 N. 

W. 691, 193 Iowa 636. 

Kan.—McBath v. Loose-Wiles Bis¬ 
cuit Co., 46 P.2d 624, 142 Kan. 197. 
Tex.—Schnick v. Morris, Civ.App., 24 
S.W.2d 491, error refused. 

Wash.—^Ross V. Jones, 24 P.2d 622, 
174 Wash. 205. 

SO. TJ.S.—U. S. V. c. M. Lane Life¬ 
boat Co., D.C.N.Y., 26 P.Supp. 410. 
Ala.—^Franklin v. Dorsey-Jackson 

Chevrolet Co., 20 So.2d 220, 246 
Ala. 246, 157 A.L.R. 164. 

Ariz.— Corpus Juris cited in Rail v. 
Alfalfa Seed & Lumber Cd., 297 
P. 868, 870, 88 Ariz.' 70. 

Colo.—Senne v. Conley, 183 P.2d 381, 
110 Colo. 270. 

Mich.—Stratford Arms Hotel Co. v. 
General Casualty & Surety Co., 
229 N.W. 606, 249 Mich. 618. 



67 C.J.S, 


PARTIES 


§ 59 


intervene of a person who may ultimately be liable 
has been denied in some cases,and in some juris¬ 
dictions intervention by a person who may ulti¬ 
mately be liable is not permitted where the action 
is one for a money judgment.^^ Moreover, where 
the apprehension of liability is based on the exist¬ 
ence of a contract with a third person and not with 
defendant, the case is not one for intervention.^^ 

a Creditors 

A mere creditor of one of the parties to an action 
generally has no right to Intel^/ene therein. 

Generally a mere creditor of one of the parties 
has no right to intervene, although he may have an 


indirect interest in the result of the action,espe¬ 
cially where no fraud or collusion between the par¬ 
ties is charged. So it has been held that a per¬ 
son cannot intervene to show that an amount which 
it was sought to recover in an action was not due 
from defendant to plaintiff, but was due to a third 
person who was a judgment debtor of the inter¬ 
vener,^^ especially where the person who seeks to 
intervene is in a position to protect his rights in 
another pending proceeding.87 However, creditors 
of a third person, who have garnished defendant 
in an action on a note on the ground that the third 
person is the real owner of the note, and not plain¬ 
tiff, have been permitted to intervene.^^ 


Ohio.—^Rohn v. Leach, 24 Ohio NJP., 

N.S., 459. 

47 C.J. P 106 note 76. 
purchaser assumiufir ohligatlon of I 
vendor 

Where a grantee in a deed has dis¬ 
charged an indebtedness secured by 
mortgage on the land conveyed 
which he had agreed to assume and 
pay as part of the purchase price, 
and suit is thereafter brought 
against the grantor to recover on 
account of the Indebtedness, the 
grantee has such an interest in the 
matter in litigation as will entitle 
him to Intervene.—^Braatelien v. 
Burns, 19 N.W.2d 827, 74 N.D. 29. 
▲huttliig owners 

Property owners notified of action 
against city for injuries caused by 
defect in sidewalk, and called on by 
city to defend it, have the right to 
appear and defend.—German v. City 
of McKeesport, 8 A.2d 437, 137 P«u 
Super. 41. 

Sureties may come in themselves 
and have the question of their lia¬ 
bility determined and fixed.—^Nation¬ 
al Surety Co. v. Atascosa Ice, Water 
& Light Co., Tex.Civ.App., 222 S.W. 
697, affirmed, Com.App., 273 S.W. 
821. 

81. Ala.— Bx. parte Proskauer, 69 

Ala. 194. 

Qa.—Tanner v. American Nat. Bank, 

89 S.E. 616, 145 Ga. 612. 

47 C.J. p 106 note 77. 

Alahllity insurer is not entitled 
to Intervene, in an action by guest 
against motorist, and enjoin prose¬ 
cution on ground that guest and mo¬ 
torist were conspiring to defraud in¬ 
surer, where controversy between 
guest and motorist could be com¬ 
pletely determined without reference 
to policy.—^Brune v. McDonald, 76 
P.2d 10, 168 Or. 364. 

88. N.T.—^BrooklsTi Cooperage Co. v. 

A. Sherman Lumber Co., 116 N.B. 

7X6, 220 N.T. 642. 

47 C.J. P 106 note 79. 

Xudemnitor of defendant in action 
for breach of warranty of title would 


not be entitled to Intervene.—^Mu¬ 
nicipal Service Real Estate Co. v. D. 
B. & M. Holding Corporation, 178 N. 
B. 746, 267 N.T. 423, 78 A.L.R. 323. 

83. Ga.—Armour Car Lines v. Sum- 
merour, 63 S.B. 667, 6 Ga.App. 619. 

Tex.—^Wilson v. Tyler Coffin Co., 66 
S.W. 865, 28 Tex.Civ.App. 172. 
Agreement to hold harmless 
In landowner's action for damag¬ 
es against company dumping prod¬ 
ucts into sewerage system, under 
contract with city whereby city, 
agreed to hold company harmless In 
any suit, resulting in pollution of 
waters running through plaintilTs 
land, court improperly granted city's 
petition to be made party to the ac¬ 
tion.—^Deas v. Rock Hill Printing & 
Finishing Co., 171 S.B. 20, 171 S.C. 
68 . 

84. Ind.—Husted v. Sweeney, 48 N. 
E.2d 1004. 113 Ind.App. 418. 

Ky.—Commonwealth, for Use and 
Benefit of Livingston Graded 
School, V. First State Bank of 
Livingston, 64 S.W.2d 486, 261 Ky. 
96. 

Mass.—Check v. Kaplan, 182 N.E. 
305, 280 Mass. 170. 

Miss.—Shuptrine v. Natalbany Lum¬ 
ber Co., 198 So. 24, 189 Miss. 409. 
Neb.—^Drainage Dist. No. 1 of Lin¬ 
coln County V. Kirkpatrlck-Pettis 
Co., 300 N.W. 582, 140 Neb. 630. 
N.J.—Corpus Jdris cited in Lubo- 
wlcki V. Travelers Ins. Co., 8 A.2d 
842, 846, 18 N.J.Mlsc. 19. 

Okl.—Corpus Juris cited in Cooke v. 
Tankersley, 189 P.2d 417, 419, 199 
Okl. 634. 

Pa.—^Tonkonogy v. Levin, 162 A. 315, 
106 Pa.Super. 448. 

47 aJ. p 106 note 84. 

Intervention by creditor in particu¬ 
lar action or proceeding: 
Attachment see Attachment §§ 
340-342. 

Attacking alleged fraudulent con¬ 
veyance see Fraudulent Convey¬ 
ances $ 847. 

Creditors' suits: 

In general see Creditors' Suits 9 
58. 


Against corporation see Corpora¬ 
tions S 1439 c. 

Garnishment see Garnishment 9 
277. 

Right to Intervene in action toi 
money judgment in general see 
supra 9 66. 

Bifect of ability to pay 
The mere fact that a party, fol 
or against whom a judgment may gOi 
may become more or less able to 
satisfy some obligations, will not en¬ 
title his creditor to intervene in the 
action.—^Lubowicki v. Travelers Ina 
Co., 8 A.2d 842, 18 N.J.Mlsc. 19. 
Bifeot of right to attach property 
or levy execution 

Fact that one as a creditor might 
have a right to attach the property, 
or to reduce his debt to judgment 
and have execution levied on the 
property, is not enough to entitle 
him to intervene in sm action for 
recovery of the property, under sta,!- 
ute authorizing any • person not a 
party in cm action for recovery of 
the property on showing himself In¬ 
terested in the subject matter of the 
suit to appear as defendant therein. 
—Marlin v. Merrill, 166 S.W.2d 814, 
25 Tenn.App. 328. 

CSredltor’s bill as remedy 
In case where plaintliC hcus no oth¬ 
er property to satisfy a judgment 
creditor, the remedy of plaintiffs 
judgment creditor was not by Inter¬ 
vening in the action, but by credi¬ 
tor's bill under general equity juris¬ 
diction.—Check V. Kaplcm, 182 N.F. 
306, 280 Mass. 170. 

85. La.—^Lincoln v. New Orleans 
Express Co., 12 So. 937, 45 La.Ann. 
729. 

86. Minn.—^Dennis v. Spencer, 53 N. 
W. 6S1, 61 Minn. 269, 38 

499. 

87. Minn.—Dennis v. Spencer, 8U« 
pra. 

47 C.J. P 106 note 87. 

88. Tex.—Capera v. Mlgnon, dv. 
App., 33 S.W. 882. 
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f. Deviseea and Legatees 

Legatees under certain clrcumstan^s may be entitled 
Ui Intervene In actions Involving property of the estate. 

It has been held that a residuary legatee has an 
interest permitting him to intervene under some 
Statutes in a proceeding involving title to personal 
property of the estate.^s Where legacies are spe¬ 
cific liens on the real property of an estate, lega¬ 
tees may intervene in a proceeding to compel the 
conveyance of such realty as the subject of a parol 
gift.^® It has been held that, although a complaint 
is defective in. not being brought against persons on 
whom title to land has apparently devolved, lega¬ 
tees have the right to intervene if they have any 
lien on the land.®^ The view has also been taken, 
however, that a general legatee has no such interest 
in a specific note, which was the. property of the 
estate, as to entitle him to intervene in an action 
by the assignee of such note, on the ground that 
tiie estate was being.mismanaged and that the note 
had been assigned, by the executor without consid¬ 
eration.^ Devisees and legatees of specific prop¬ 
erty under one item of a will are not entitled to in¬ 
tervene in an action to construe the will with re¬ 
spect to other property under another item of 
the will in which they have no interest.^3 

g. Lienors 

. Llenora wtth respect to property Involved In ah action 
are properly permitted to Intervene therein, under ap¬ 
propriate circumetances. 

The propriety of intervention, under the particu¬ 
lar circiunstances, by. persons who are lienors in 
"respect of property in some manner involved in the 


action, .has been .recognized or upheld.®^ Where, 
however, the person who intervenes, or who seeks 
to intervene, does not bring himself within; the 
terms of., the . statutes, or within the rules of 
law defining the right to intervene,®® intervention is 
not permissible. 

h. Persons Interested in Commercial Paper 

Where the requirements for Intervention are other¬ 
wise present, generally the owner of a note may inter¬ 
vene in an action thereon. 

The view has been taken that the owner or one 
claming to be the owner of a note,®^ or claiming 
to be entitled to the proceeds thereof,®® or in gen¬ 
eral to have an interest therein acquired by assign¬ 
ment or by lien,®® may intervene in an action there¬ 
on. Moreover, one who claims as assignee of a 
draft sued on may intervene to protect his rights,^ 
and, according to some cases, where the draft does 
not disclose who’is the owner, any person may in¬ 
tervene to establish, his ownership.^ So a . person 
claiming to be the owner of a certificate of deposit 
may intervene in ati action thereon by the holder.® 
The propriety of intervention by a person who 
claims, as against plaintiff, the ownership of the 
amount of a check in the hands of defendant, in 
an action to recover the amount of the check has 
been recognized,^ and a like view has been taken 
as to intervention by a person who holds a lien on 
a fund representing the interest on a note, in an ac¬ 
tion to recover such, interest.® In some jurisdic¬ 
tions the right*to intervene in an action on a note, 
on the part of a person who claims to be the right¬ 
ful owner of the note, for the purpose of contesting 


8». N. V. Lenihan, 8 N.T.S. 

■ 463, 6 Silv.Sup. 448. 

90- N.Y.—Sherwood' v. Harbeck, 42 
K.T.S. 1046,' 13 APP.D1V. 133; 

91. N.Y.—Sherwood v. 3Bterbec^ su-. 

pra. \ 

92. ’ N.Y.-^Buihp V. Gilchrist, 4 N. 
Y.S, 737, 62 Hun 6, affirmed 28 N. 

264, 127 N.Y. 668. 

93. Ga.—^Warthen v. Parmer, 167 S. 
•B. 304, 172 Ga. 467,'. 

94. Ind;—^Upiversal Credit Co. v. 
Collier, 31 N.B.2d 646, 108.Ind.App. 
686 . 

Ky.—^Louisville Title Co.' v. Whfte. 
. Const. Cq., 62 S.W.2d 795, 250 Ky. 
212 . 

La.—^Landry v. Hawkins, App., 166 
: So. 796. 

Miss.—Shoemake v. Federal Credit 
Co., 192 So. 661, 188 Miss. 683, fol¬ 
lowed In 192 So. 666. 

—^Mehgle* v: New 'Tripoli , N^at. 
Bank, Com.PL, 86 Berks Co. 11^.. 
Tex.—McAdow Motor d). v: Luckett, 

. ..ClT.^p.. ;131 S.jW,2d , 267—:Tokio 

Mailne ^ ‘Pire‘ Ii^. Co. .v, Altodge, 


CiyA.pp., 21 S.W.2d 647, error re¬ 
fused. 

47C.J, p^l06note98. 

95. Miss.—Corptis Juris cited in 
Shoemake v. Federal Credit Co., 
192 So. 661, 663, 188 Miss. 683, 
followed In. 192 So. 665. 

Neb.—Corpus Jiuds quoted in Drain¬ 
age Dlst.. No. 1 of Lincoln flinty 
T.’Kirkpatrlck-Pettis Co., 800 N.W. 
682, 692; 140 Neb.! 630. . . 

47 C.J. p 106 note 99. \ 

96. Miss.^-^rpus Jnris dted in 

Shoemake v. Federal Credit Co., 
192 So.’ 561,’ 563, 188 Miss. 683, 'fol- 
lowed in 192 So. 665; ' , 

Mo.—^Langford v. Fanning, App., =7 
S.W.2d 726. . 

Neb.—Corpus Juris quoted in' Draln- 
. age Dlst. No. 1 of Lincoln County 

V. Kirkpatrlck-Pettis Co.,* 300 N. 

W. 682, 592, 140 Neb. 630. 

46 C'j; p 106 note 1. - ■ . 

97. Minn.—^Holdale .v. Cooley^ ' 174 

N;W. 418rl43.Min9. 430. .. 

47 C.J. p 106 note 6. 


9a Ala.—Gravely v. Phillips, 127 
So. 248, 23 Ala.App. 471. 
Tex.~Bccles y. Hill, 13 Tex. 65. 

99. Tex.—^Riley v. Palmer, Civ.App., 
237 S.W. 326. 

Purchaser. of note 
Where original payee after sale of 
note brought suit, thereon ag^nst 
maker and' indorser, . purchaser of 
note was properly permitted to, in¬ 
tervene and be substituted as pl^h- 
tiff.—Warren v. Merchants & Plant¬ 
ers Bank & Trust Co., 17'8 S.W. 2d 
678. 206-Ark. 1073. ' - 

L La.—Jones V. Jenkins,. 9 llpb. 
• 180, / . . 

a Tex.~Bremond v. ' Mstnley, 21 
Tex.' 6. 

3. S.D.—Diixin v. Canton Nat. Bank, 
77 N.W. Ill, 11 S.D. 805. 

4- .Okl.r—Dillard V.. Security. Nat. 
Bank,’ 239 P. *613,. ili Okl.. 6.,- 

5. S.D.—Cole V. ’ 3chambeir, 15^ N. 

W.. 189, 86'S.D. 424. ^ - :•' • -‘I' " 

47.C.'J. P 107 nqta 12. • / * 
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defendant’s liability to plaintiff, lias been denied.® 
Under some statutes the right of the maker of a 
note to intervene in an action against an indorser, 
in order to set up a failure of consideration as be¬ 
tween, such maker and plaintiff, has been denied;^ 
but the payee of a note has been permitted to inter¬ 
vene in an action by the indorsee against the maker, 
to assert such payee’s rights against the maker.® 

In an action to recover possession of a promissory 
note the maker of the note who claims the right 
of possession as against both plaintiff and defend¬ 
ant may intervene under some statutes.® 

A person who has no fight in the instnment sued 
on, and claims no relief against the person apparent¬ 
ly liable thereon, is not entitled to intervene,but 
intervention has been permitted where the inter¬ 
vener has a claim against the maker of the instru¬ 
ment, who is a defendant in the action.^i An in¬ 
dividual taking a note payable to a corporation in 
pa 3 rment of' property owned and sold by him in¬ 
dividually has been held to have no right to in¬ 
tervene in an action on such note by the corpora¬ 
tion.^® 

§ 60. -—Purpose and Grounds 

Generally the purpose of Intervention Is the disposi¬ 
tion In one action and by one Judgment of the entire 
controversy among the persons Involved. 

a, Ga^—Tanner v. 

Bank, 89 S.B. 515, 145 Ga. 512. 

7. N.T.—^Westinshouse v. WVckotE, 

81 N.Y.S. 49, 81 APP.D1V. 294. . 

8. Tex.—^Zucht v. Jorrle, CivApp., 

294 S.W. 687: 

9. S.D.—Taylor v. Volga Bank, 70 
N.W. 834, 9.S.D. 672. 

10. Minn.—Johnson v. Bollingstone 
First State Bank, 175 JST.W. 612, 

144 Minn. 363. 

47 CJ. p 107 note 17. 

11.. Okl.—Jones v. Security State 
Bank, 251 P. 65, 120 Okl. 231. 

47 aJ. p 107 note 18. 

19. Tex.—^Davey v. W. G. Hecht, 

Inc., Civ.App., 66 S.W.2d 275. 

13. N.J.—George Washington Me¬ 
morial Park Cemetery Ass’n v. 

Memorial Development Co., 50 A. 2d 
837, 189 N’.J.Ba. 219, affirmed 63 
A.2d 182, 140 N.J.Ba. 181—Downs 
V. Jersey Central Power & Light 
Co., 171 A. 30, 116 N.J.EJQ. 448. 

14. Utah.—Corporation of President 
of Church of Jesus Christ of Lat¬ 
ter-Day Saints V. Hartford Acci¬ 
dent & Indemnity Co., 95 P.2d 736, 

98 Utah: 297. 

16. Ala.—Gravely v. Phillips, 127 
So. 248, 23 Ala.App. 471. 

Nev.—^Bartlett v. Bishop of Nevada, 

91 P.2d 828, 69 Nev. 283. 

67 C.J.S.—63 


One seeking to intervene in a pending cause must 
show a meritorious defense or other good reason 
to induce the court to act.^® While the prevention 
of circuity or multiplicity of actions is not of itself 
a sufficient reason for intervention,^^ it has been 
stated generally, either expressly or in substance, 
that the purpose of intervention is to settle in one 
action and by a single j'udgment the whole contro¬ 
versy among the persons involved.^® 

The view has been taken that a stranger cannot 
come into the case merely for the purpose of con¬ 
testing plaintiffs right to recover,.^® to set up de¬ 
fenses that should be set up by others,^*^ or other¬ 
wise to protect the rights of persons other than the 
intervener.*® So a person cannot be allowed to 
intervene for the mere purpose of objecting to a 
trial of’ the action*® or of moving to dismiss,®® 
or of impeaching a judgment already made.®* How¬ 
ever, as discussed infra § 70, an intervener is not 
.prevented from showing fraud or collusion between 
the original parties by which his interests are af¬ 
fected. In some jurisdictions a person who does not 
desire that a suit shall be prosecuted in his behalf 
may intervene to disclaim or prevent such prosectw 
tion.®® The right to intervene merely for the pur¬ 
pose, of attacking the jurisdiction of the court as 
to the subject matter has been denied.®® 

Time when grounds arise and subsequent change 

County V; Kirkpatrick-Pettis Co., 
300 N.W. 682, 692, 14,0 Neb. 630.. 
Ohio.—Sidney Tel. Co. v. Farmers 
Tel. Co., 11 Ohio N.P.,N.S., 424. 

19- Minn.—^Hunt v. O'Leary, 87 N.W. 
611, 84 Minn. 200. 

20. Minn.—^Hunt v. O’Leary, supra. 
Bight of intervener to dismissal see 
infra § 70. 

2L U.S.—U. S, V. California Co-op¬ 
erative Canneries, 49 S.Ct 423, 279 
U.S. 663, 73 L.Ed. 838. 

D.C.—^Unlon Provision & Distributing 
Corp. V. Thomas J. Fisher & Co., 
Mun.App., 49 A.2d 85. 

Nev.—^Byan v. Landis, 76 P.2d 784, 68 
Nev. 263. 

Time for Intervention see infra § 68. 

22, Puerto Bico.—Gonzdlez v. Ddvi- 
la, 25 Puerto Bico 627. 

23. U.S.—Mueller V. Adler, C.C.A. 
Mo., 292 F. 138—^Dolcater v. Manu¬ 
facturers & Traders Trust Co., D- 
C.N.T., 25 F.Supp. 637, appeal dis¬ 
missed, O.C.A., In re Doloater, 106 
F.2d'80. 

N.T.—Matter of Hein^, 1-66 * N.T.S. 
1017, 179 App.DIv. 458, appeal dis¬ 
missed 118 N.E. 1062;‘222 N.T. 630. 
Bight of intervener to' attack Juris¬ 
diction see infra ^70. 

Xatearvention de bene esife 
Pa.—^Hinnershitz Cemetery Co. v. 


American Nat., Okl.—^Morton v. Baker, 82 P.2d 998, 
.188 Okl. 406. 

Pa—'Edwards v. Wilson, Com.Pl., 3 
Monroe L.K. 106. 

47 C.J. p 107 . note 20. 

Avoidance of multiplicity of ac¬ 
tions is fixed policy of law. 

Ind.—^Zumpfe v. Piccadilly Bealty 
Co., 13 N.B.2d 715, 214 Ind. 282, 124 
A.L.B. 1060, mandate modified on 
other grounds 15 N.E.2d 362, 214 
Ind: 282, 124 A.L.B. 1060. 

Ky.—Waddle v. Hughes, 84 S.W.2 
76, 260 Ky. 269. 

Cardinal rule of the code is that 
all controversies relating to the same 
matters should be settled in one ac¬ 
tion.—^High Point Casket Co. v. 
Wheeler, 109 -S.B. 878, 182 N.C. 469, 
19 A.L.B: 391. 

16- Ga—Sampson y. yann, 48 S.B. 
2d 293, 203 Ga 612. 

Neb.—Ck^us Juris cited in Drainage 
Dist. No. 1 of Lincoln County v. 
:p:irkpatrick-Pettls Co., .800 N.W. 
582, 692, 140 Neb. 630. 

47 ,C.J. p 107 note .21.. 

17- Ohio.—Sidney Tel. COi v. Farm¬ 
ers Tel, .Co., 11 Ohio N.P.,N.S., 424. 

Bight of intervener to set Up defens¬ 
es personal to original defendant 
see infra § 70. 

18- Neb.^dorpng Juris cited in 
Drainage Dist. No; 1 of Lincoln 
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of conditions. The grounds of intervention may 
have arisen subsequently to the institution of the 
original suit.24 Where the ground for intervention 
has ceased to exist, the motion therefor is properly 
denied.^® Intervention for the purpose of litigat¬ 
ing an issue which has already been decided should 
not be pennitted.26 

§ 61. -Absolute or Qualified Right; Dis¬ 

cretion of Court 

Under some statutes or circumstances intervention 
is a matter of right; under others it rests in the sound 
discretion of the court. 

According to some cases, when the .facts dis¬ 
closed by the intervener’s application or pleading 


show that the right to intervene exists under the 
statute or practice, the court has no right to refuse 
his application,27 but the decision of the question 
whether the pleadings or the particular facts es¬ 
tablished by the proofs sustain the application rests 
largely within the discretion of the court.^^ Ac¬ 
cording to other authorities the right to intervene 
is not absolute,29 and the grant or denial of the ap¬ 
plication rests in the sound discretion of such 
court,^® especially where a statute requires leave 
of court as a condition precedent.^^ 

Some of the authorities recognize two categories, 
namely, intervention as a matter of right, and per¬ 
missive intervention in the discretion of the court.S2 
Thereunder any person not a party to a pending 


Miller, 87 Pa.Dist.&Co. 671, 32 
Berks Co. 90. 

24. La.—Succession of Baum, 11 
Rob. 814. 

Pa.—^Toland v. Newtown Tp., Quar. 
Sess., 34 Del.Co. 446. 

26. N.M.—Gomez v. Ulibarri, 174 P. 

737, 24 N.M. 662. 

47 C.J. p 108 note 30. 

26. N.T.—^Plrst Nat l^nk V. Parks, 
280 N.T.S. 806, 246 App.Div. 776, 
appeal dismissed 200 N.B. 292, 270 
N.T. 606. 

27. Fla.—^Riviera Club v. Belle Mead 
Development Corporation, 194 So. 
788, 141 Fla. 638—^Krueger v. Acme 
Fruit Co., 176 So. 437, 129 IFla. 107 
—Bancroft v. Allen, 174 -So. 749, 
128 Fla. 14. 

Minn.—Scott v. Van Sant 268 N.W. 

817, 193 Minn. 465. 

Mo.—State ex rel. Duggan v. Kirk¬ 
wood, 208 S.W.2a 257. 2 A.L.R.2d 
216. 

Neb.—^Drainage Dist. No. 1 of Lin¬ 
coln County v. Kirkpatrick-Pettis 
Co., 800 N.W. 682, 140 Neb. 630. 
N.Y.—Block Drug Co. v. U. S. Fidel¬ 
ity & Guaranty Co., 24 N.Y.S.2d 31. 
N.D.—‘Braatelien v. Bums, 19 N.W.2d 
827, 74 N.D. 29. 

47 C.J. ^ i08 note 32. 

Wkere statutory Interest is eadiil}- 
Ited, the right to intervene is abso¬ 
lute. 

Ariz.—Hill v. Alfalfa Seed & Lum¬ 
ber Co., 297 P. 868, 38 Ariz. 70. 
Neb.—Wightman v. City of Wayne. 
22 N.W.2d 294, 146 Neb. 944—Allen 
V. City of Omaha, 286 N.W. 916. 
36 Neb. 620. 

Bsoteotloa. of pension funds 
In action against city by beneficia¬ 
ries of relief and pension fund,..to 
recover amount due by city to-fund, 
members of <ity council, who were 
trustees of the fund, were entitled 
to intervene as a matter of right to 
protect any rights they were obligat¬ 
ed by law to protect—Allen v. City 
of Omaha, supra. 


28. N.Y.—^Draper v. Pratt, 89 N.Y. 
S. 366, 43 Mlsc. 406. 

29. Cal.—^In re Yokohama Specie 
Bank, 196 P.2d 666, 86 Cal.App.2d 
646. 

Ill.—^Hairgrove v. City of Jackson¬ 
ville, 8 N.B.2d 187, .366 Ill. 163— 
Town of Centreville v. Deckard, 63 
N.E.2d 717, 322 I11A.PP. 9—In re 
Belleville Bank & Trust Co., 23 N. 
E.2d 810, 302 IlLApp. 359. 

Ind.—^Abeele v. Ruse, 44 N.B.2d 236, 
112 Ind.App. 696—In re Lamberts 
Estate,' 62 N.B.2d 871, 116 Ind.App. 
293. 

Pa.—^In re Altland, 44 Pa.Dlst & Co. 
519, 48 Lanc.L.Rev. 83, 66 York 
Leg.Rec. 65. 

30. U.S.—City of New York v. New 
York Telephone Co., N.Y., 43 S.Ct. 
872, 261 TJ.S. 312, 67 L.Ed. 673. 

Ill.—^Hairgrove v. City of Jackson¬ 
ville, 8 N.B.2d 187, 866 Ill, 163— 
Toman v. Tufts, 66 N.E.2d 136, 823 
IlLApp. 616—Town of Centreville 
V. Deckard, 63 N.B.2d 717, 322 Ill. 
App. 9. 

Ihd.—^In re Lamberts Estate, 62 N.B. 
2d 871, 116 Ind.App. 293—Abeele v. 
Ruse, 44 N.B.2d 236, 112 Ind.App. 
596—^Barnard v. Kruzan, App., 44 
N.B.2d 233, reversed on other 
grounds 46 N.E.2d 238, 221 Ind. 
208—Lighthill v. Garvin, 27 N.B.2d 
911, 108 IndUApp. 187. 

Kan.—^Porth v. Local Union 201, 199 
P.2d 788, 166 Kan. 166—Cadwell v. 
Cadwell, 178 P.2d 266, 162 Kan. 
562. 

Md.—^Bauer v. Hamill, 53 A.2d 399, 
188 Md. 653. 

Mass.—Check v. Kaplan, 182 N.E. 

305, 280 Mass. 170. 

Mich.—School Dist of City of Fern- 
dale V. Royal Oak Tp. School Dist 
No. 8, 291 N.W.‘ 199, 233 Mich. 1, 
127 A.L.R. 661. 

N.J.—^Taylor v. Borgfeld, 50 A.2d 
664, 139 N.J.B<1. 177. 

N.T.—^Dresdner y, Gtoldman Sachs 
Trading Corporation, 269 N.Y.S. 
360,. 240 App.Div. 242—Meyer v. Ti¬ 
tle Guarantee & Trust Co., 238 N. 
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Y.S. 48, 228 App.Div. 641—Dechert 
V. Pratt 44 N.T.S.2d 476, 182 Mlsc. 
615. 

Ohio.—^Myles v. Meineke, App., 72 N. 
E.2d 676—^Holmes v. Republic Steel 
Corp.. of N. J., App., 64 N.B.2d 426 
—^Rosenberg v. Mehl, 174 N.E. 162, 
37 Ohio App. 96. . 

Pa.—^Bily v. Board of Property As¬ 
sessment, Appeals and Review of 
Allegheny County, Pa., 44 A.2d 260, 
363 Pa. 49—^Beck v. O’Loughlin, 11 
A.2d 867, 337 . Pa. 416—White v. 
Old York Road Country Club, 178 
A. 8, 318 Pa. 346, reheard 179 A. 
434, 318 Pa. 669, modified on other 
grounds 185 A. 316, 322 Pa. 147— 
Warnlck v. Conroy, 177 A. 767, 318 
Pa. 232—^Valmont Development Co. 
V. Rosser, 146 A. 567, 297 Pa; 140— 
Petition of Butler County Com'rs, 
16 A2d 604, 141 Pa.Super. 597— 
Landis v. Glessner, 200 A. 899, 132 
Pa.Super. 301—Tonkonogy v. Levin, 
162 A 315, 106 Pa.Super. 448—^In 
re Altland, 44 Pa.Dist&Co. 519, 
48 Lanc.L.Rev. .83, 66 York Leg. 
Rec. 65—Coleman v. Gilpin, 39 Pa. 
Dist & Co. 661, 27 North.Co. 296— 
Blythe v. Maxwell, Com.Pl., 69 
Montg.Co. 202—^Appeal of Mesta 
Mach. Co., Com.Pl., 91 Pittsb.Leg.J. 
343—Altland v. Rumsey, Com.PL, 
63 York Leg.Rec. 62. 

Tex.—^McAdow Motor Co. v. Luckett 
C1V.APP., 131 S.W.2d 267— Cox v. 
Gaines, Civ.App., 76 S.W.2d 172. 

47 C.J. p 108 note 34. 

Discretion in respect of time for In¬ 
tervention see infra § 68. 

81. U.S.—Smith v. Gale, Dak., 12 S. 
Ct 674, 144 U.S. 609, 86 L.Ed. 621. 

47 C.J. p 108 note 86. 

Leave of court, in general see infra 
§ « 6 . 

32. U.S.—Central Trust Co. v. Chi¬ 
cago, R. I. & P. R. Co., C.C.AN.T., 
218 F. 836—U. Si v.. C. M. Lane 
Lifeboat Co., D.C.N..t., 26 F.Supp. 
410—U. S. V. 897 Cases, etc., of 
Salad Oil, D.C.N.J,, 16 F.Supp. 387. 

Mont.—State ex rel. Westlake v. Dis¬ 
trict Court of First Judicial Dist. 
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proceeding may intervene therein as of right when 
a statute confers an unconditional right to inter¬ 
vene, when such intervention will cure in whole 
or in part an existing defect of nonjoinder of par¬ 
ties,^ when the representation of applicant’s in¬ 
terest by existing parties is or may be inadequate 
and applicant is or may be bound by a judgment in 
the action,when applicant is so situated as to be 
adversely affected by the distribution or other dis¬ 
position of property in the custody of the court 
or of an officer thereof,5 5 or where applicant has 
a direct interest in the litigation and subject mat¬ 
ter thereof and intervention is necessary for its pro- 
tection.57 On the other hand, within the sound dis¬ 
cretion of the court any person not a party to a 
pending action may be permitted to intervene if 
a statute confers a conditional right to intervene,58 
where the interests of justice will be served there¬ 
by,5 5 if the determination of the action may affect 
any legal interest of such person,^® if the entry 
of a judgment in the action or the satisfaction of 
the judgment will impose any liability on such per¬ 
son to indemnify in whole or in part the person 
against whom the judgment would be entered,^! 
and where such person could have joined or been 


§ 61 

joined as an original or additional party plaintiff in 
the action.'*^ Where intervention is not indispensa¬ 
ble to the preservation or enforcement of the claim 
of the petitioner, permission to intervene is discre¬ 
tionary with the court,^5 ^ut where petitioner claims 
a lien on, or an interest in, specific property in the 
exclusive jurisdiction and subject to the exclusive 
disposition of the court, which lien or interest 
can be established, preserved, or enforced in no oth¬ 
er way than by the determination and action of 
that court, the right to intervene is an absolute 
right,as where it is shown by the plead-ings of 
the original parties that another has an interest in 
the subject matter of the lawsuit.^5 Intervention 
has also been held to be a matter for the discre¬ 
tion of the court where applicant is not a necessary 
party,45 where the case does not fall within the 
statute as to intervention,^^ or where the Interven¬ 
er’s case does not come within the rule that a per¬ 
son may intervene where he will either gain or lose 
by the direct legal operation of the judgment,48 
or where intervention is sought for the purpose of 
seeking a stay of the cause.45 

This discretion is not an arbitrary discretion, but 
a judicial one, and must not be abused,‘5® it must 


In and for Lewis & Clark County, 
173 P.2d 896, 119 Mont. 222, 169 
A.L.R. 827. 

Pa.—Goldwater v. Lederer, 84 Pa. 
List. & Co. 179. 

Bxcept when the right la absolute, 
intervention lies in the sound dis¬ 
cretion of the court. 

Lei.—^Keller v. Wilson & Co., 194 A. 

46, 22 LehCh. 175. 

IST.Y.—Hart v, Kohn, 33 N.T.S. 272, 
12 Misc. 648. 

33. Mont.—State ex rel. Westlake v. 
District Court of First Judicial 
Dlst. in and for Lewis & Clark 
County, 173 P.2d 896, 119 Mont. 222, 
169 A.L.R. 827. 

Pa.—Goldwater v. Lederer, 34 Pa. 
Dlst & Co. 179. 

34. PsL—Goldwater v. Lederer, su¬ 
pra. 

35. Pa.—Goldwater v. Lederer, su¬ 
pra. 

38. Pa.—Goldwater v, Lederer, su¬ 
pra. 

37. U.-S.—XT. S. V. 397 Cases, etc. of 
Salad Oil, D.C.N.J., 16 F.Supp. 387. 

3& Pa.—Goldwater v. Lederer, 34 
Pa.Dist&Co. 179. 

39. U.S.—Central Trust Co. of New 
York V. Chicago, R. I. Be. R R. Co., 
C.C.A.N.Y., 218 P. 836—U. S. v. 897 
Cases, etc., of Salad Oil, D.C.N.J., 
16 F.Supp. 387. 

40. Pa-—Goldwater v. Lederer, 84 
Pa.Dlst&Co. 179. 


41. Pa.—Goldwater v, Lederer, su¬ 
pra. 

42- Pa.—Goldwater v. Lederer, su¬ 
pra. 

43. tJ.S.—Swift V. Black Panther Oil 
& Gas Co,, C.C,A.Okl., 244 F. 20. 

Okl.—^Franklin v. Margay Oil Cor¬ 
poration, 163 P.2d 486, 194 Okl. 619 
—Morton V. Baker, 82 P.2d 998, 183 
Okl. 406. 

44. U.S.—Swift v. Black Panther Oil 
& Gas Co., C.C.A.Okl., 244 F. 20. 

Okl.—^Franklin v. Margay Oil Corpo¬ 
ration, 158 P.2d 486, 194 Okl. 619— 
Morton v. Baker, 82 P.2d 998, i83 
Okl. 406. 

46. Okl.—^Board of County Com'rs of 
Wagoner County v. District Court 
of Wagoner County, 198 P.2d 428, 
200 Okl. 690—^Morton v. Baker, 82 
P,2d 998, 183 Okl. 406—Jones v. 
Security State Bank, 251 P. 66, 120 
Okl. 231. 

46. Ind.—^Laiskomis v. Federal Land 
Bank of Louisville, 4 N.E.2d 204, 
210 Ind. 677—Abeele v. Ruse, 44 
N.B.2d 236, 112 Ind.App. 696—For¬ 
syth V. American Maize. Products 
Co., 108 N.B. 622, 69 IndJApp. 634. 

Mich.—^Attorney General ex rel. Com¬ 
missioner of Insurance v, Lapeer 
Farmers Mut. Fire Ins. Ass’n, 1 
N.W.2d 667, 800 Mich. 320—School 
Dist. of City of Ferndale v. Royal 
Oak Tp. School Dist No. 8, 291 N. 
W. 199, 203, 293 Mich. 1, 127 A.L.R. 
661. 

Okl.-^orpus Juris cited in Cooke v. 
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Tankersley, 189 P.2d 417, 419, 199 
Okl. 634. 

47 . Kan.—^McBath v. Loose-Wiles 
Biscuit Co., 46 P.2d 624, 142 Kan. 
197—^Beren v, Marshall Oil & Gas 
Corporation, 261 P. 192, 122 Kan. 
134. 

47 C.J. p 108 note 87. 

48- Me.—W. H. Glover Co. v- Smith, 

138 A. 770, 126 Me. 897. 

47 C.J. p 108 note 39. 

49 . N. J.—George Washington Memo¬ 
rial Park Cemetery Ass’n v. Memo¬ 
rial Development Co., 60 A<2d 837, 

139 N.J.Ba. 219, affirmed 63 A.2d 
182, 140 N.J.BQ. 181. 

50. N. J.—George Washington Memo¬ 
rial Park Cemetery Ass’n v. Memo¬ 
rial Development Co., supra. 

Ohio.—^Rosenberg v, Mehl, 174 N.B. 

162, 87 Ohio App. 95. 

Pa.—^Valmont Development Co. v. 
Rosser, 146 A. 657, 297 P€L 140— 
Landis v. Glessner, 200 A. 899, 182 
Pa.Super. 301—Coleman v. Gilpin, 
39 Pa.Dlst&Co. 661, 27 NorthuCo. 
296. 

Puerto Rico.—^Trelles v. Rossy, 22 
Puerto Rico 241. 

Denial of intervention held not abuse 
of disoretioh 

Kan.—Overlander v. Overlander, 284 
P. 614, 129 Kan. 709. 

N.M.—State ex rel. Lebeck v. Chav^ 
118 P.2d 179, 45 N.M. 161. 

Ohio.r— Central Nat Bank of Cleve¬ 
land V. Newton Steel Co., 22 N.B.2d 
428, 61 Ohio App. 57—Rosenberg v. 
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be exercised with due regard to established rtdes®^ 
and to the rights of Denial of intervention 

has been held not to be improper if the person is 
hot thereby deprived of a right of action.^* 

Matters considered. Where the court may exer¬ 
cise discretion, the solution of the problem in each 
case depends on the nature of the controversy and 
the attitude of the litigants already before the 
court®^ Generally the rights asserted must be 
stich as may conveniently be determined in the pro¬ 
ceeding in which intervention is sought.®® Permis¬ 
sion to intervene may be refused wherever peti¬ 
tioner attacks the validity of prior proceedings in 
the action beyond the extent reasonably necessary 
for the protection of his interests,®® where his in¬ 
terests . are already adequately represented in the 
action,®*^, or where the intervention yall unduly de¬ 


lay or prejudice the rights of the original parties.®® 
It is the general rule that an intervention is not 
a proper proceeding where it will have the effect 
of retarding the principal suit,®® of delaying the 
trial of the action,®® of rendering nugatory any 
trial which has already begun, although it has not 
resulted in a judgment or other decision,of re¬ 
quiring that the case shall be reopened for fur¬ 
ther evidence,®® of changing the position of the 
original parties,®® or of unduly complicating the 
case,®^ or of complicating the case and producing 
a multifariousriess of parties and causes of action,®® 
or otherwise operating to the prejudice of the orig¬ 
inal parlies.®® The tendency has been to give a 
liberal construction to the statute in order to per¬ 
mit intervention when ^e question involved is as 
to whether the principal suit would be delayed.®^ 
In some jurisdictions the fact that a cjaim of &e 


MeW, 174 N.B. 152, 87 Ohio App. 
95.- 

Pa.—Warnick v. Conroy, 177 A. 767, 
318 Pa. 232—Tonkonogy v. .liovln, 
162 A. 316, 106 Pa.Super. 448. 
Daniel of Intervention held ahnse of 
discretion . 

Ohio.—^Rosenberk V. Mehl, 174 N.B. 

162, 87 Ohio App. 96. 

Pa.—^Bily v. Board of Property As¬ 
sessment, Appeals and Review of 
Allegheny County, Pa., 44 A.2d 260, 
863 Pa. 49. 

51. Mont.—State ex rel. Westlake v. 
District Court of First Judicial 
DisL in and for Lewis and Clark 
County, 173 .P.2d 896, 119 Mont. 
222, 169 A.L.R, 827. 

Ohio.—^Rosenberg v. Mehl, 174 N.B. 

162, 37 Ohio App. 96. 

Bight to day in oonxt 
Courts must distinguish between 
right to an adjudication on issues 
properly Joined and the denial of a 
right, to intervene and join issues 
and, if possible, avoid the latter pro¬ 
cedure which denies to a party his 
day in court, in light of public pol¬ 
icy that' every person shall have a 
right to his day in court on any 
justiciable issue.—^Myles v. Meineke, 
Ohio App., 72 N.B.2d 676. 

52. N.J.—Taylor v. Borgfeld, 60 A. 

.2d 664, 189 177. 

53- Ill.—Town of Centrevllle v. 
Deckard, 63 N.E.2d 717, 822 Bl. 
App. 9. , . , 

54. Philippine.—Joaquin v. Herrera, 

. 87 Philippine 706. 

55. Cal.—^Bernheimer v.'Bemheimer, 
196 P.2d 813, 87 Cal:App.2d 242. 

66. Pa.—Goldwater v. Lederer, 84 
'' i^aADist. & Co. 179: 

57. ,.Pa.--43oldwater v. Lederer, su** 

1^^ ■'Pa.*i-^GroIdwat^ v, Lederer, su- 
' pra, 


69. Cal,—Willett v. Jordan, 36 P.2d 
1026, 1 Cal.2d 461—Bernhelmer V. 
Bernhelmer, 198 P.2d 813, .87 Cal. 
Appi2d 242. 

La.—^Board of C©m*rs of OrleaiM 
Levee Dlst. v. Whitney Trust & 
Savings Bank, 129 So. 668, 171 La. 

- 28. 

MiclL—^rptLS ^wAb quoted In School 
Dist of City of Femdale v. Royal 
Oak Tp. School Dist No. 8, 291 N. 
W. 199, 293 Mich. 1, 127 A.L.R. 661. 
Pa.—^Petition of Butler County 
Corners, 16 A. 2d 504, 141 .Pa.Super. 
597—Corpus JTitris quoted in Ton- 
konogy v. Levin, 162 A. 815, 316, 
106 Pa.Super. 448—Rich Hill Coal 
Co. V. Hines, Com.Pl., 64 Dauph.Co. 
. 85 . 

T.ex,^—Cox V. Gaines, Civ App., 75 S. 
W.2d 172. 

47 C.J, p 108 note 42. 

60. Cal.—Willett v. Jordan, 35 P.2d 
1026, 1 Cal.2a 461. 

Ill.—Hairgrove v. City of Jackson¬ 
ville, 8 N.B.2d 187, 368 HI. 168. 
Mich.—Corpus JUris quoted in School 
Dist of City of Ferndale v. Royal 
Oak Tp. School Dist No. 8, 291 N. 
W. 199, 203, 293 Mich. 1, 127 A. 
L.R. 661. 

N.M.—State ex rel. Lebeck v. Chavez, 
113 P.2cl.l79, 45 N.M. 161. 

Pa.—^Petition of Butler County 
Com’rs, 16 A.2d 604, 141' Pa.Super. 
697—Corpus Ohrls quoted in Ton- 
kbnogy v. Levin, 162 A. 316, 316, 
106 Pa.Super. ,448. 

Tex.—Schnick v. Morris, Civ.App., 
24 S.W.2d .491. 

47 C.J. P 108 note 43. 

61- Mlch,-^chool: Dist of City of 
Ferndale v. Royal Oak Tp. School 
Dist No. 8, 291 N.W. 199, 293 Mich. 
1, 127 A.L.R. 661. 

ea. Cal-—Willett v. Jordan* 36 A.2d 
1026, 1 Cal.2d 461—Hibernia Sav., I 
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etc., Soc. V. Churchill, 61 P. 278, 
128 Cal. 683, 79 Am.S.R. 73. 

Mich.—Corpus Jnris quoted in School 
Dist of City of Ferndale v. Royal 
Oak Tp. School DlsLNo. 8, 291 N. 
W. 199, 203, 293 Mich. 1, 127 .AL.R. 
661. 

Pa.—Corpus Jtiris quoted in Tonko- 
nogy v. Levin, 162 A. 816, 816, 106 
Pa.Super. 448. 

63. Cal.—Willett v. Jordan, 85 P.2d 
1026, 1 Cal.2d 4$1—Bemheimer v. 
Bernhelmer, 196 P.2d 818, 87. Cal. 
App.2d 242. 

Mich.—Corpus Jnris quoted in School 
Dist of City of Ferndale v. Royal 
Oak Tp. School Dist No. 8, 291 N. 
W. 199, 208, 293 Mich. 1, 127 A.L. 
R. 661. 

N.T.—In re Vanderbilt, 239 N.T.S. 
432, 186 Misc. 766. 

Pa.—Cor3w Juris quoted in Tonko- 
nogy V. Levin, 162 A. 316, 316, 106 
Pa.Super. 448. 

47 C.J. p 168 note 46. 

64. ill.—^Hairgrove y. City of Jack¬ 
sonville, 8 N.B.2d 187, 366 Ill. 163— 
Town of Centreviile v. Deckard, 63 
N.B.2d 717, 322 IlLApp. 9. 

Tex.—Cox V. Gaines, Civ.App., 76 S. 
W.2d 172. 

65. Mich.—Corpus JUris quoted . In 

School Dist of City of Ferndale 
V. Royal Oak Tp. School Dist, No. 
8, 291 N.W. 199, 203, 293 Mich. 1, 
127 A.L.R. 661. . 

P8L—Corpus Juris, quoted in Tonko- 
nogy V. Levin, 162 A. 316, 816, 106 
Pa.Super. 448. '* 

47 C.J. p 109 note 46. ' 

6€n Tex.—Cox v, Gaines, ClvApp., 
75 SW.2da72.‘ 

67. Li€l—^P erkins v. Perkins,’ 20 La. 
Ann. 267i—^Lincoln v. Ball, 6 La. 
685. ^ 'J'-:-' ’• • 
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intervener, is below the jurisdiction of the court 
in which the action is pending is no ground for de¬ 
nying the right of intervention where a good rea¬ 
son for allowing the application is otherwise 
shown.®® Leave to intervene may be refused when 
the intervention would be unavailing.®® 

As to the number of interveners in a representa¬ 
tive action, there is authority for the view that the 
matter is within the discretion of the court.^® 

Effect of change in circumstances subsequent to 
ruling. Where an order refusing an intervention 
is proper under the circumstances of the case at 
the time of the application, the ruling is not made 
incorrect by a subsequent change in the circum- 
stances.^i 

§ 62. -Waiver or Loss of Right to In¬ 

tervene 

The right to Intervene may be waived. 

The right to intervene may be waived.Parties 
made defendants to an original bill of complaint, and 
objecting on the ground of misjoinder are in no 


ppsition to insist on being admitted as defendants 
to a cause of action in the amended bill identical 
with that to which they. objected in the original 

§ 63. Time for Intervention 

As a general rule a right to intervene should be 
asserted within a reasonable time after knowledge of the 
suit. Ordinarily Intervention must be sought or had 
during the pendency of the action and before trial. 

The right to intervene has been said not to be ab¬ 
solute but is conditioned as to time,^^ and, as a 
general rule, a right to intervene should be as¬ 
serted within a reasonable time after knowledge of 
the suit.'^® Where there is no statutory provision 
as to. the time within .which application to interveue 
shall be made, a person who makes his application 
at the earliest possible opportunity has been held to 
have madie.it . in time,^® but the application is too 
late where it is made after the cause has been sub¬ 
mitted for judgment where the ground for the ap¬ 
plication is that applicant's rights will be incidental¬ 
ly affected.'^^ 


68. Tex.—TVatktoa v. Citizens* .Nat. 
Bank, 116 S.W. 804,. 63 Tex.Civ. 
App. 437. 

69. N.T.—^People V. Anglo-American 
Sav., etc., Ass*n, 72 N.Y.S. 1021, 66 
App.I>iv. 9, appeal dismissed 62 N. 
H. 1099, 169 N.T. 606. 

47 C.J. p 109 note 49. 

70. Tex.—Tyree v. Navarro County 
Hoad Diet No. 5, Civ.App., 199 S. 
W. 644. 

71. La.—Cleveland v. Comstock; 22 
La.Ann. 597. 

72. Mo.—Watkins v. Donnell, 175 S. 
W. 230, 189 Mo.App. 617. 

47 C.J. p 109, note 63. 

Waiver of objection to Intervention 
see infra § 146. 

73. N.J.—Dssex County News Co. v. 
Newark Morning Ledger Co., 194 
A. 162, 122 N.J.Bq. 410. 

74. N.M.—State ex rel. Lebeck v. 
Chavez. 113 P.2d 179, 186, .46 N.M. 
161—Clark v. Rosenwald, 247 F. 
306, 309, 81 N.M. 443. 

76. Cal.—^Allen v. California Water 
& TeL Co., 187 P.2d 393, 31 Cal.2d 
104—^In re Yokohama Specie Bank, 
196 P.2d 665, 86 Cal.App.2d 645. 
Ind.—Abeele v. Ruse, 44 N.B.2d 236, 
112 Ind.App. 696. . 

Mlch.-r-School Dist. of City of Pern- 
, dale V. Royal Oak Tp. School Dist 
No. 8, 291 N.W. 199, 298 Mich, 1, 
127 A.L.R. 681. 

N.J.—George Washington Memorial 
Park Cemetery Ass'n v. Memorial 
Development Co., 60 A.2d 837, 139 
N.J.Ba. 219, amrmed 63 A.2d 182, 
140 N.J.B<i. 181. . . 


AppUcatloii miiLst be timely 
Colo.—Senne v. Conley, 138 P,2d ‘881, 
110 Colo. 270. 

Del.—Keller v. Wilson & Co., 194 A. 
46, 22 Del.Ch. 175. 

Mo.—Zeltlnger v. Hargodlne-McKIit- 
trlck Dry Goode Co., 260 S.W. 918, 
298 Mo. 461. 

N.J.—George Washington Memorial 
Park Cemetery Ass’n v. Memorial 
Development Co., 60 A.2d 837, 139 
N.J.Bq. 219, affirmed 63 A.2d 182, 
140 N.J.B<t 181. 

76. Colo.—Senne v. Conley, 133 P.2d 
381, 110 Colo. 270. 

47 C-J. p 110 note 93. 

Zn Texas 

(1) The court has some discretion 
as to the time for filing the applica¬ 
tion.—Graves V. Hail, 27 Tex. 148— 
Lamb v. Bonds & Dillard Drilling 
Corporation, Civ.App., 107 S.W.2d 600 
—Schnlck V. Morris, Civ.App., 24 S. 
W.2d 491, error refused. 

(2) Intervention may be permitted 
before a final submission of the 
cause.—Snaalley v. Taylor, 38 Tex. 
668 . 

(3) It may be permitted before a 
final determination of the issues, 
where no delay in the trial of the 
principal suit • results.—^Lamb v. 
Bonds & Dillard Drilling Corpora¬ 
tion, supra—Sthnlck v. Morris, Civ. 
App., 24 S.W.2d 491, error refused— 
47 C.J. p 110 note 98 [b] (3). 

(4) But the application must be 
presented in time to enable the par¬ 
ties to the cause to meet and contest 
the issue which may be presented by 
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the intervener.—Smith v, Allen, 28 
Tex. 497. 

(6) Intervention wiU not be per¬ 
mitted where it will operate as a 
surprise and manifest injustice.— 
Van Bibber v. Geer, 12 Tex. 16. 

(6) Thus, where a petition for in¬ 
tervention was not filed until the day 
before the trial, and not brought to 
the notice of the court or plaintiff 
until after the cause was called for 
trial, and this neglect was not ac¬ 
counted for, the court was not bound 
to receive it.—^Van Bibber v. Geer, 
supra. 

(7) Nor will intervention be per¬ 
mitted where the Issues have been 
practically determined.—^Pinkard v. 
Willis, 67 G.W. 891, 24 Tex.CivApp. 
69. 

(8) Plea of intervention authorized 
by statute can be filed only in cause 
undetermined on merits, pending on 
trial court’s docket—^Hugh Cooper 
Co. V. American Nat Exchange Bank 
of Dallas, Civ.App., 30 S.W.2d 364. 

(9) Intervention by Insurer paying 
compensation when parties an¬ 
nounced ready for trial, in em¬ 
ployee’s suit against owner of auto¬ 
mobile colliding with motorcycle em¬ 
ployee was flding, was held timely.— 
Schnlck V. Morris, supra; 

(10) Trial court hsLs the right to 
dismiss Intervention main . suit 
filed without permission add which 
was filed too late.—Crockett ^^8^" 
ers, CivAj?p., 137 S.W^d ‘ 1.86, .efwr 
dismissed, judgment .TOrrect 

77- Mo.—Skinner v. Slater, 141 S.tV, 

788, 169 MoApp. 689- 
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Ordinarily intervention nmst be sought or had 
during the pendency of the action'^8 or before the 
issues between the original parties have been deter¬ 
mined and a final decree entered.*^^ A statute per¬ 
mitting intervention at any time has been held to 
mean at any time during progress of the case.^® 
Under a statute permitting intervention on timely 
application, the fact that the action has been pend¬ 
ing a considerable period of time before the appli¬ 
cation to intervene is made does not make it un¬ 
timely, if made before the trial and the position 
of the original parties has not changed to their 
detriment by the filing of the application.®^ 

It is frequently provided by the statutes author¬ 
izing intervention that the intervention must be 
made before trial.®® Thereunder, intervention may 
be resorted to at any stage in the action prior to 
‘the commencement of the trial,®® but whether the 
application to intervene is timely is a matter with¬ 
in the discretion of the court.®^ Ordinarily under 


such a statute an application which is not made be¬ 
fore the trial of the principal action is too late;®® 
in any event intervention cannot be claimed as 
of right in such case.®® However, where applica¬ 
tion is made before trial, it is in time,®^ although 
it may delay the trial and necessitate the framing 
of new issues,®® as where made when the case is 
called for trial,®® unless the intervener has unrea¬ 
sonably delayed making his application after knowl¬ 
edge of the pendency of the suit.®® . Under such a 
statute a motion comes too late after the cause has 
been submitted to the court®^ or after a default has 
been entered;®® but it is not necessary that the 
intervening complaint should be filed before a mo¬ 
tion for judgment by default.®® In some jurisdic¬ 
tions in which there is such a statute the view has 
been taken that pemission to intervene after the 
commencement of the trial may be granted in the 
exercise of sound discretion.®^ 

Under some statutes one may intervene either 


78. HI.—^In re Heemts’ Estate, 50 
N.E.2d 514. 383 IH. 447—IFisher v. 
Capeslus. 17 N.E.2d 563. 369 HI. 
598—Groves v. Farmers State Bank 
of Woodlawn, 12 N.B.2d 618. 368 
HI. 37—Ogrrodnik v. Capron, 74 N. 

' E.2d 63, 332 Ill.App. 138—In re 
. Belleville Bank & Trust Co., 23 N. 
- B.2d 810, 302 IlLApp. 359—First 
Nat. Bank v. Villagre of Dolton. 254 
. IllJlpp. 521. 

•Ind.—^Abeele v. Ruse. 44 N,E.2d 235. 
112 Ind.App. 596—^In re Lambert’s 
Estate, 62 N.E.2d 871. 116 Ind.App. 
293. 

.47 C.J. p 110 note 79. 

Words any time” in statute 
providing: that any one claiming- In¬ 
terest in action at law or in equity 
can intervene at any time, relates to 
the time that actions are pending in 
court.—^Hettche v. Oakland Circuit 
.Judge, 287 N.W. 877,. 290 Mich. 453. 

79. Ill.—^In re Reemts’ Estate, 50 N. 
B.2d 514, 383 Ill. 447—IB^sher v. 
Capeslus, 17 N.E.2d 563, 369 HI. 
598—Groves v. Farmers State Bank 
of Woodlawn, 12 N.B.2d 618, 368 
HI. 37—In re Belleville Bank & 
Trust Co., 23 N.B.2d 810, 302 Ill. 
App. 359. 

Ind.—^Abeele v. Ruse, 44 N.B,2d 235, 
112 Ind.App. 596—^In re Lambert’s 
Estate, 62 N.B.2d 871, 116 Ind.App. 
293. 

Xhtezventiott implies that there are 
issues in action that have not been 
determined.—Continental Ill. Nat. 
Bank & Trust Co. of Chicago v. Sev¬ 
er, 65 N.E.2d 385, 893 HI. 81—Len- 
hart V. MlUer. 31 N.B.2d 781, 375 Ill. 
.846—Haase v. Haase, 108 N.E. 628, 
261 Hl^ 30—^Marshall v. Solomon. 81 
NJffi.2d 777, 335 HLApp. 302—Tedor 
V. Chic^o City Bank ■ & Trust Co., 
64 N.E.2d 728, 323 HlJV.pp. 42. 


80. Fla.—^First Nat Bank of Tampa 
V. Culbreath, 198 So. 199, 144 Fla. 
526—Switow V. Sher, 186 So. 519, 
136 Fla. 284—Nelson Bullock Co. 
V. South Down Development Co., 
181 So. 365, 132 Fla. 495. 

8L Mo.—State ex rel. Duggan v. 
Kirkwood. 208 S.W.2d 257, 367 Mo. 
325. 2 A.L.R.2d 216. 

82. Cal.—Allen v. California Water 
& Telephone Co.. 187 P.2d 393, 31 
Cal.2d 104—Braun v. Brown, 87 P. 
2d 1009, 13 Cal.2d 130—Kelly v. 
Smith, 268 P. 1057, 204 Cal. 496— 
Stillwell Hotel Co. v. Anderson. 61 
P.2d 71, 16 Cal.App.2d 636—Selby 

V. Allen, 6 P.2d 285, 119 CalJ^pp. 
257. 

Iowa.—^First Trust Joint Stock Land 
Bank of Chicago v. Cuthbert 246 
N.W. 810, 215 Iowa 718. 

Nev.—^Ryau v. Landis, 76 P.2d 784, 
68 Nev. 253. 

N.D.—^Braatelien v. Bums, 19 N.W. 
2d 827, 74 N.D. 29—Citizens’ Nat 
Bank of Northwood v. Larson, 230 
N.W. 292, 59 N.D. 427. 

S.D.—Buhl V. McDowell, 242 N.W. 
638, 60 S.D. 22. 

Utah.—^Barber v. Anderson, 274 P. 
136, 73 Utah 367. 

83. N.D.—Braatelien v. Bums, 19 N. 

W. 2d 827, 74 N.D. 29. 

84. N.D.—Braatelien v. Burns, su¬ 
pra- 

86. Cal.—^Allen v., California Water 
& Tel. Co., 187 P.2d 3.93, 31 Cal.2d 
104—Braun, v. Brown, 87 P.2d 1009, 
13 Cal.2d 130—Stillwell Hotel. Co. 
V. Anderson, 61 P.2d 71, 16 Cal. 
App.2d 636. 

N.D.—Citizens’ Nat Bank of North- 
wood V. Larson, 230 N.W. 292, 69 
NJD. 427. 

47 C.J. p 110 note 8L 
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86. Arlz.—Paine ' v. Copper Belle 
Min. Co., 114 P. 964, 13 Ariz. 406, 
affirmed 34 S.Ct 440, 282 U.S. 695, 
58 L.Ed. 746. 

S.D.—Porter v. Knapp, 157 N.W. 988, 
37 S.D. 279. 

Absolute right to intervene in gen¬ 
eral see supra § 61. 

87. Utah.—^Barber v, Anderson, 274 
P. 136, 78 Utah 357. 

47 C.J. p 110 note 88. 

8& Mont—State' ex rel. Thelen v. 
District Court of Nineteenth Judi¬ 
cial Dist in and for Toole County, 
17 P.2d 67, 93 Mont 149. 

89. Utah.—^Barber v. Anderson, 274 
P. 136, 73 Utah 857. 

9a Cal.—^In re Yokohama Specie 
Bank, 196 P.2d 655, 86 Oal.App.2d 
645. 

91. U.S.—^Sellgman v. Santa Rosa, 
C.C.Cal., 81 F. 624. 

47 C.J. p 110 note. 84. 

92. Cal.—^Babemla Sav., etc., Soc. v. 
Churchill, 61 P. 278, 128 Cal. 688, 
79 Am.S.R. 73. 

47 C.J. p 110 note 85. 

Interveners olalmlng only fi*om or 
nndw defendants already in de¬ 
fault 

Cal.—Stern & Goodman Inv. Co. v. 
Dajiziger, 274 P. 748, 206 Cal. 466. 

93. Wash.—Thompson v, Huron 
Lumber Co., 30 P. 741, 31 P. .26; 4 
Wash. 600. 

94. Arlz.—^Paine v. Copper Belle 
Min. Co., 114 P. 964, 13 Ariz. 406, 
affirmed 34 S.Ct 440, 232 U.S. 595, 
58 L.Bd. 746. 
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before or after issue has been joined, provided the i vention,^ although in the case of an assignment 


intervention does not retard the principal action or 
suit.®® Thereunder the time to intervene has been 
held not to be restricted as long as it does not re¬ 
tard the principal suit.®® The tendency has been 
to give the statute a liberal construction in order to 
permit intervention when the question involved is as 
to whether the principal suit would be delayed, but 
an intervention is too late after the trial has com¬ 
menced,® 7 after the case has been called for trial,®® 
or after the issues have been submitted.®® How¬ 
ever, intervention after trial but before submis¬ 
sion was held timely as not retarding the princi¬ 
pal suit where the intervener indicated his willing¬ 
ness to submit his intervention on the evidence then 
in the record.^ 

After the cause has been settled by the original 
parties an intervention ordinarily should not be al- 
Ipwed,® even, according to some cases, if the settle¬ 
ment is made for the purpose of preventing inter- 


of part of plaintiffs claim, pendente lite, it has 
been held that the assignee may intervene notwith¬ 
standing a settlement between the original parties ^ 

After a demurrer to the complaint is sustained 
and the cause is continued with leave to amend, 
the action is still pending so as to permit inter¬ 
vention.® 

Dismissal of suit When a suit has been dis¬ 
missed there is nothing before the court in which 
an intervener may assert a claim.® However, the 
vacation of an improper dismissal of an action 
renders effective, as an intervention in a pending 
action, an intervention made prior to such dis¬ 
missal.*^ 

After judgment an intervention ordinarily is not 
permitted,® especially where the statute requires 
intervention before trial,® in the absence of a show¬ 
ing that such intervention is in furtherance of jus- 


95. La.—Succession of Berthelot, 
App., 24 So.2d 186—^Landry v. Haw¬ 
kins, App., 156 So. 795. 

47 C.J. P 110 note 88. 

Pendin^r hearixLg' on mle for Jndgr- 
SDoient on pleadings, intervention is 
Improper since determination of prin¬ 
cipal suit is retarded thereby.—Ura¬ 
nia Lumber Co. v. Louisiana Tax 
Commission, 132 So. 660, 171 La. 973. 

96. La.—Succession of Berthelot, 
App., 24 So.2d 185. 

97. La.—Wenar v. Sdiwartz, 44 So. 
902, 120 La. 1. 

47 C.J. p 110 note 91. 

9a La.—Smith v. Strickland, 19 La. 
Ann. 11$. 

99. La.—Board of Corners of Orleans 
Levee Dist. v. Whitney Trust & 
Savings Bank, 129 So. 658, 171 La. 
28. 

1. La.—Succession of Berthelot, 
App., 24 So.2d 185. 

2. Tex.—^Mast v. Shipp, Clv.App., 
123 S.W.2d 980, error dismissed, 
judgment correct. 

. 47 C.J. p 110 note 96. 
a Puerto Rico.—Le6n v. MelOndez, 
2$ Puerto Rico 549. 

4 . Tex..—Texas, etc., R. Co. v. 
Vaughan, 40 S.W. 1066, 16 Tex.Clv. 
App. 403. 

5. Tex.—Wright v. Neathery, 14 
Tex. 211. 

a La.—^Peart v. Rykoski, Inc., App.,, 
195 So. 80, affirmed 197 So. 605, 195 
Leu 931. 

Pe minimis non onxat lex 
A proceeding whereby a state cliar- 
itable hospital intervened in a per¬ 
sonal Injury action, to recover for 
hospital services rendered to plain¬ 
tiff, after the action had been dis¬ 
missed, pursuant to a compromise 


settlement, was irregular but waB 
protected by the doctrine of de mini¬ 
mis non curat lex, where hospital 
was given right under the statute to 
enforce its claim by summary proc¬ 
ess and was relieved of necessity of 
payment of costs.—^Peart v. Rykoski, 

l nc. , supra. 

7. S.D.—Schoniger v. Logan, 166 N. 
W. 226, 40 S.D. 30. 

8. U.-S.— Corpus Juris cited in Treto- 
lite Co. V. Darby Petroleum Corpo¬ 
ration, D.aOkl., 5 P.Supp. 445, 447. 

Ark.—-Ferrell v. Holland, 169 S.W.2d 
643, 205 Ark. 523. 

Fla-r-Bbersbach Const. Co. v. Charles 
Rlngllng Co., 131 So. 148, 100 Fla. 
1270. 

Ill.—Lenhart v. Miller, 31 N.E.2d 781, 
375 Ill. 346—^Fisher v. Capesius, 17 
N.E.2d 663, 369 Ill. 698—Ogrodnik 
V. Capron, 74 N.B.2d 63, 332 Ill. 
App. 138—^In re Belleville Bank & 
Trust Co., 23 N.E.2d 810, 302 Ill. 
App. 369—First Nat. Bank v. Vil¬ 
lage of Dolton, 251 Ill.App. 521. 

l nd. —^Abeele v. Ruse, 44 N.E.2d 235, 
112 Ind.App. 696. 

Mich.—School Dist of City of Fern- 
dale V. Royal Oak Tp. School Dist. 
No. 8, 291 N.W. 199, 293 Mich. 1, 
127 A.L.R. 661. 

Mo.—VTatkins v. Donnell, 175 S.W. 

2d 280, 180 Mo.App. 617. 

Okl.—Wyant v. Davidson & Case 
Lumber Co., 49 P.2d 161, 173 Okl. 
467—Daniel v. Hill, 236 P. 1090, 
106 Okl. 272. 

P€L—^In re De Lucca, 190 A. 195, 124 
Pa.Super. 600—County Trust Co. v. 
Zambano & Sons, Com.Pl., 24 West 
L.J. 82. 

Tex.—^Allen v. Creighton, Civ.App., 
131 S.W.2d 47, error re:^used—Cor¬ 
pus Juris dted in Mast v. Shipp, I 
CIV.APP., 128 S.W.2d 980, 981, er- ‘ 
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ror dismissed, judgment correct— 
Jones V. Bass, Civ.App., 33 S.W.2d 
199, reversed on other grounds 
Com.App., 49 S.W.2d ,723—Hugh 
Cooper Co. v. American Nat, Ex¬ 
change Bank of Dallas, Civ.App., 
30 S.W.2d 364. 

47 C.J. p 111 note 99. 

After cause has been heard and de¬ 
termined there can be no interven¬ 
tion by a third person. 

Ill.—Haase v. Haase, 103 N.B. 628, 
261 m. 80—Marshall v. Solomon, 
81 N.E.2d 777, 836 IlLApp. 302— 
Tedor v. Chicago City Bank & 
Trust Co., 64 N.B.2d 728. 323 III. 
App. 42—^Knight v. Wacaser, 46 N. 
B.2d 176, 317 IH.App. 162. 

Pa.—Beck v. OXoughlin, 87 Pittsb. 
Leg.J. 150, affirmed 11 A.2d 867, 
387 Pa. 416. 

Statute permitting intervention <^t 
any time^ 

Fla.—^First Nat. Bank of Tampa v. 
Culbreath, 198 So. 199, 144 Fla. 
526. 

Intervention permitted after exipl- 
ratlon of term of court at which 
judgment was rendered and motion 
for new trial was filed was held un¬ 
authorized.—^Parker v. Jones, Tex, 
Civ.App., 63 S.W.2d 868. 

9. Cal.—Allen v, California Water 
& Tel. Co., 187 P.2d 398, 81 Cal. 
2d 104—^Braun v. Brown, 87 P.2d 
1009, 13 Cal.2d 130—Kelly v. Smith, 
268 P. 1067, 204 Cal. 496—Stillwell 
Hotel Co. V. Anderson, 61 P.2d 71, 
16 Cal.App. 2d 636—Selby v. Allen, 
6 P.2d 286, 119 Cal.App. 267. 

Iowa.—^First Trust Joint-Stock Land 
Bank of Chicago v. Cuthbert, 24$ 
N.W. 810, 216 Iowa 718. 

Consent judgment 
After judgment had been rendered 
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tice and will not injuriously affect the original liti¬ 
gants,or where applicant does not show an ad¬ 
judicated or unquestioned interest in the judgment 
rendered,or unless the intervener is not concerned 
with the merits of the controversy between the 
original parties.i^ The right to intervene is not 
foreclosed where the judgment involved is not a 
hnal judgmenti^ In some jurisdictions the view 
is taken that the question as to permitting inter¬ 
vention after judgment is one of discretion,!^ and 
the propriety of intervention after judgment has 
been recognized in certain instances,i® as where 
the intervention does not relate to the merits and 
will not delay the main action or necessarily un¬ 
settle the judgment,!® or where intervention can 
be granted in furtherance of justice without vio¬ 
lating the rules of res judicata.i7 So, tinder a stat¬ 
ute authorizing the court after final judgment to 

by consent of parties, leave to file 
complaint in intervention was prop¬ 
erly denied, since judgment rendered 
by consent was equivalent to trial 
within statute entitling person hav¬ 
ing interest in matter in litigation to 
intervene before trial.—^Ryan v, Lan¬ 
dis, 75 P.2d 784. 58 Nev. 253. 

10. Mo.—^Zeitinger v. Hargadine-Mc- 
Kittrick Dry Goods Co„ 260 fi.W. 

918, 298 Mo. 461. 

Strong Showing .must he made to 
justify intervention after final judg¬ 
ment.—^National Loan & Exchange 
Bank of Greenwood v. Gustafson, 162 
S.E. 264, 164 S.G. 203. 

Intervention justified 
S.C.^National Loan & Exchange 
Bank of Greenwood v. Gustafson, 
supra. 

IL N.D.—St. Paul, etc., B. Co. v. 

Blakemore, 122 N.W. 838, 19 N.D. 

184, 

12. m. —Knight V. Wacaser, 46 N. 

E.2d 176, 317 HlApp. 162. 

Where intervener seeks distributive 
Share 

In action, for construction of will 
and for removal of trustee under 
will, where Interveners seeking leave 
to Intervene after entry, of final de¬ 
cree were hot concerned with merits 
of controversy between trustee and 
beneficiaries under will but were 
merely seelclng to assert their rights 
to distributive share of one of bene¬ 
ficiaries on liquidation of trust, trial 
court properly exercised discretion 
in permitting" them to Intervene.—^ 

E;night V. Wacaser, supra. 

18; N.C.—^Hood ex rel. Merchants' & 

Manufacturers' Bank of Andrews v. 

Freel, 174 S.B. .31.0, 206 N.C. 482— 

Wadford v. Davis,-186 S.B. 863, 192 
N.C. 484. . .. 

X4. Mich.—School Dist. of City of 
Pemdale v. 'Royal Oak Tp: School 


permit amendments^ the propriety of an interven¬ 
tion after judgment has been upheld.!® 

Where a judgment is vacated and a new trial or¬ 
dered, applications to intervene are to be determined 
by the rules applicable where no judgment had been 
rendered;!® but an intervention cannot be upheld 
where it comes after the judgment has improperly 
been vacated.®® 

A rule of court as to time for motions has Been 
construed as not applicable to an. application for 
intervention, since applicant was not a party to 
the action.®! 

Laches, Where it appears that applicant has been 
guilty of laches, permission to intervene may be de¬ 
nied®® or granted on terms,®® provided no excuse 
is shown for the delay,®^ at least where applicant 

affirmed 76 N.Y.S.2d 616, 272 App.Dlv. 
1060. 

20. Iowa.—W. D. Jenkins Lumber 
Co. V. Cramer, 160 N.W. 42, 182 
Iowa 161. 

2L Ind.—Clough V. Thomas, 63 Ind. 
24, followed in Clough v. Miller, 68 
Ind. 28. 

Time for motions in general see Mo¬ 
tions and Orders $ 8. 

22. Cal.—^In re Yokohama Specie 
Bank, 196 P.2d 665, 86 Cal.App.2d 
646. 

m.— Pinkham v. Pinkham, 16 N.B. 

2d 697, 296 Ill.App. 660. 

Ind.—Abeele v. Ruse, 44 N.-B.2d 286, 
112 Ind.App. 596. 

Mich.—School Dist. of City of Pern- 
dale V. Royal Oak Tp. School Dist 
No. 8, 291 N.W. 199, 298 Mich, 1, 
127 A.L.R. 661.. 

N.M.—State ex rel. Lebeck v. Chavez, 
118 P.2d 179, 46 N.M. 161. 

N.y.—In re Vanderbilt,' 289 N.Y.S. 
482, 136 Misa 766. 

Old.—^Baker - v. Deichman, 94 P.2d 
246, 185 Okl. 452. 

Pa.—Warnick v. Conroy, 177 A. 767, 
818 Pa. 282—^Petition of Butler 
County Com'rs, 16 A.2d 604, 141 
Pa.Super. 697. . ^ 

47 O.J. p in note . 10. 

23. N.Y.—Wall V. Beach, 47 N.Y.S. 
83, 20 App.Dlv. 480—Draper v. 
Pratt, 89 N.Y.S. 366, 43 Misc. 406. 

Delay of motion iintU after proof 
taken 

N.Y.—Lowenstein v. Reikes, 261 N.Y. 

S. 618* 140 Misc, 645. 

24i Ind.-^Abeelo v. Ruse, 44 N.B.2d 
236, 112 IndLApp. 596. 

W.Va.—McIntosh V. Smith, 172 S.B. 

718, 114 W.Va. 669. 

47;C.J. p 111 notee 10, 11, 18. 
ZnsnjBoient excuse 
^Stipulations • for .continuance by 
opponents of intervener -in consoli¬ 
dated cases, not joined in by Inter- 


Dist. No. 8, 291 N.W. 199, 298 Mich. 
1, 127 A.L.R. 661. 

N.Y.—^Meyer v. Title Guarantee & 
Trust Co., 238 N.Y.S. 48, 228 App. 
Dlv. 641. 

47 C J. P 111 note 3. 

Denial of intervention held not abuse 
of discretion 

Ind.—^Abeele v. Ruse, 44 N.B.2d 286, 
112 Ind.App. 696. 

N.C.—Carolina Mortg. Co. v. Com¬ 
monwealth Bond & Mortgage Co., 
200 S.E. 385, 214 N.q. 698. 

15. Ky.—Hindert v. Smith, 110 S.W. 
2d 454, 270 Ky. 666. 

N.Y.—^Meyer v. Title Guarantee & 
Trust Co., 238 N.Y.S. 48, 228 App.. 
Div. 641—^In re Ayrault's Estate, 
30 N.Y.S. 654, 81 Hun 107, affirmed 
42 N.B. 642, 146 N.Y. 889. 

47 C. J. P 111 note 4. 

16. Mich.—School Diet, of City of 
Pemdale v. Royal Oak Tp. School 
Dist No. 8, 291 N.W. 199, 293 Mich. 
1, 127 A.L.R. 661. 

17. Mich,—School Dist of City of 
Pemdale v. Royal Oak Tp. School 
Dist No. 8, supra.. 

N.C.—^McNair v. Pope, 10 S.B. 252, 
104 N.C. 360. 

18. Ohio.—^Henry v. Jeans, 28 N.B. 
672, 48 Ohio St 443. 

19- Ariz.—^Paine v. Copper Belle 
Min. Co., 114 P. 964, 13 Ariz. 406, 
affirmed 84 S.Ct 440, 282 U.S. B95, 
68 L.Ed. .746. 

Cal.—^Braun v. Browp, 87 P.2d 1009, 
13 Cal.2d 130—^Eggers v. National 
Radio Co., 281 P. 58, 208 Cal. 308. 
Intervention after remand by appel- 
. date court ;see Appeal and Error 9 

DeiTault judgment 
Intervention may be granted after 
a defaiilt judgment is set ciside on 
motion of defendant—^Incorporated' 
Village of Island Park v.‘ Island 
Park-Long Beach, 74 NrY.S.2d 492; 
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is not a necessary party.28 


§ 64. Procedure 

One seeking to Intervene In a pending case must sub¬ 
stantially comply with statutory regulations, of the In* 
tervention procedure. 

Applicant seeking to intervene in a pending ac¬ 
tion must comply with statutory provisions regulat- 
ing the procedure on intervention,26 especially 
where the privilege or right to intervene is con¬ 
ferred by statute ;27 and one who attempts to in¬ 
tervene without bringing himself within, or com- 
pl 3 ring with, the provisions of the statute is a 
mere interloper who acquires no rights by his un¬ 
authorized interference^^ unless objections thereto 
are waived, as'; discussed infra § 145. On the other 
hand, where the right or privilege is given by stat¬ 
ute, a requirement not expressly provided, for by 
the statute will not be imposed in the absence of a 
cogent reason therefor.29 According to some cas¬ 
es statutory provisions as to procedure must be 
strictly and literally followed;®^ but there is au¬ 
thority for the view that statutory provisions as to 
procedure on intervention should be liberally con¬ 
strued in order to effect the purpose of the statute,^^ 
although there must be a substantial compliance.82 
In general the burden of showing why he should be 
brought into-a pending action and that his is a prop¬ 
er case for intervention is on applicant.38 Persons 
having rights of action'arising out of several and 

vener ajHldnsr amrinatlve relief, did 
not excuse intervener’s . laches in 
faillnsr to prosecute petition for sev¬ 
eral , years followlngr last of such 
continuances.—^Baker v. Delchnaan, 

94 P.2d 246. 186 Okl. 452. 

26,. Ind.—^Abeele v. Ruse. 44 N.E.2d 
. 236, 112 Ind.App. 696—^Forsyth v. 

Am.ericaji Maize Products Co., 108 
N.B. 622, 59 Ind.App. 634. 

W.Va.—^McIntosh v. Smith, 172 !S. 

B. 713, 114 W.Va. 569. 

26. Mont.—^Dietrich. . Steam 
Dredfire, 36 P. 81, 14 Mont, 261. 

Puerto ^co.—Sancboz v. Negron, 17 
Puerto Rico 286. 

27. N.ld.—State ex rel. Lebeck v. 

Chavez, 113 P.2d 179, 45 N.M. 161. 

47 C.J. p 109 note 66. 

28. Neb.-r-Parker v% Grand Island, 

215 N.W. 127, 116 Neb. 892. 

47 C.J. p 109 note 67. 

29. Iowa.—^Massachusetts Bonding, 
etc., Co; V. Novotny, 202 N.W. 688, 

200 Iowa 227. 

80. Colo.—OFlscher v. H6j.nna, 47 P. 

303, 8 Colo.App. 471. ' 

ConstnicWon and operation of stat¬ 
utes. In general see supra § 53 c. 

31. Neb.-^Parker v. Grand Island, 

216 N.W. 127, 116 Neb.; 892—Webb 


distinct contracts with the same defendant, or sev¬ 
eral rights of action against the same defendant 
arising out of the same contract, cannot join as 
plaintiffs in intervention in one action against such 

defendant.34 

§ 65. -Mode or Method 

Intervention must be made in the mode and form re¬ 
quired by statute or rule of court. 

The intervention must be made in the mode and 
form required by statute or by rules laid down by 
the courts.35 A third person does not make himself 
a party to an action by appearing jn the action, 
by filing an answer37 or a plea of the general is¬ 
sue,by entering an "intervening answer,by 
filing, without leave of court, a demurrer to the 
complaint,^® or merely by making himself a party 
to an agreement which is filed as a stipulation. in 
an action and embodied in orders made therein 
nor does a person make himself a party to the ac¬ 
tion generally by opposing the application of a re¬ 
ceiver to make a certain expenditure,^^ or by con¬ 
senting to an order settling the account of a re- 
ceiver.^5 Moreover, an insurance company which 
may be obliged to indenmify defendant in the event 
of a judgment in favor of plaintiff is not an inter¬ 
vener under some statutes merely because it takes 
over the defense of the action in accordance with 
the contract of jnsurance,^^ or because it appears 
by defendant’s counsel to oppose its joinder as de- 

35. Arlz.—Hill v. Alfalfa Seed & 

I Lumber Go'., 297 P. 868, 38 Arlz. 70. 

47 C.J. p 109 note 66. 

36. Cal.—^Bayle-Lacoste & Co. v, Su¬ 
perior Court of Alameda County, 
116 P.2d 468, 46 Cal.App.2d 636. 

87. Cal.—^Bayle-Lacoste & Co. y. Su¬ 
perior Court of Alameda County, 
supra.. 

Answer of stranger to an action is 
properly disregarded.—Lester v. 
Beer, 168 P.2d 998, 74 Cal.App.2d 
■Supp. 984. 

38. Ala.—^Lusk v. Britton, 73 So. 
492, 198 Ala. 246. 

47 C.J. p 109 note 67. 

39. La.—OTobuson v. New Orleans, 
29 So. 366, 106 La. 149. 

40- ’ Cal.—^Mercantile Timst Co. 'v, 
Stockton Terminal, etc., R. Co., 186 
P. 1049, 44 Cal.App. 568. 

47 C.J. p 109 note 69. 

41, Cal.—^Blllott V. San Diego Coun-; 
ty Super. Ct, 77 P. 1109, 144 Cal. 
601, 103 Ain.S.R. 102. 

42. Cal.—^Blliott V. San Diego Coun¬ 
ty Super. Ct, supra. 

48- CaJ.—^Blllott y. Sau Diego Coun¬ 
ty Super. Ct, supra. 

44. Mich.—^Bowers v. Gates, 166 N, 
W. 880, 201 Mich. 146, ' 


y. Patterson, 207 N.W. 522, 114 
Neb. 346. 

32. Neb.—Wlghtman v. City of 
Wayne, 22 N-W.2d 294, 146 Neb. 
944—Geis y. Gels, 260 N.W. 262, 
126 Neb. 394—Parker v. Grand Is¬ 
land, 216 N.W. 127, 115 Neb. 892. 

33. U.S.—Miami County National 
Bank v. Bancroft, C.C.A.Kan., 121 
P.2d 921—Atlantic Refining Co. v. 
Port Lobos Petroleum Corporation, 
D.a.Del., 280'P. 934. 

Cal.—^People y. Brophy, 120 P.2d 946, 
49 CalJi.pp.2d 16. 

D.C.—Union Provision & Distribut¬ 
ing Corp. V. Thomas J. Plsher & 
Co., Mun.App., 49 A.2d 86—^Klein 
y. Liss, Mun.App., 43 A.2d 767. 
N.T.—Goif V. O’Rourke, 107 N.T.S. 

1041, 128 App.Div. 918. 

Proof of Interest 

One applying to be Ibined as a par* 
ty plaintiff to an action must , not 
only claim, but ipust prove, such in¬ 
terest as falls within the provisions 
of the statute, dealing with joinder as 
parties plaintiff.—Lubowicki v. Trav¬ 
elers Ins. Co„ 8 A.2d 842, 18 N.J. 
MiSC. 19. 

34ii U.S.—Gravenberg v. Laws, La., 
;L00 F, 1, 40 C.C.A.. 240. 
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fendant.^® However, the view has been taken that 
a person, not named in the complaint or served 
with siimmons, who has the necessary interest, 
makes himself a parly to the cause by acts and con¬ 
duct amoimting to a general appearance,^® and 
that a person who seizes part of the fund deposited 
in court in a pending litigation to which he is not 
z party becomes in effect an intervener as to such 
fund.^7 It lias also been held that one injuriously 
affected by a judgment or order may make himself 
a party by moving to set aside the judgment or or¬ 
der complained of^® or by otherwise submitting 
himself to the jurisdiction of the court,**® In some 
jurisdictions the fact that an application to inter¬ 
vene is made by petition and not by motion in the 
action is not ground for refusing the application.®® 

§ 66. —^ Leave of Court 

Under some statutes leave of court for the filing of 
a petition of intervention Is required. 

. Under some statutes, leave of court for the fil¬ 
ing of a. petition of intervention is required,®^ 
even, in some jurisdictions, where a statute does not 
specifically require such leave,®2 or without refer- 

4S. Mich.—^Bowers v. Gates, supra. 

48. N.M.—^Baca v. Catron, 173 P. 

' 362, 24 N.M. 242. 

47 C.jr. p 109 note 75. 

47. La,—Steyenaon v. Harris, 7 Iia. 

A. (Orleans) 385. 

48. Cal.—In re Elliott, 77 P. 1109, 

144 Cal. 501—Smith v. Mingramm, 

286 P. 364, 104 Cal.App. 96—Postal 
Telegrraph-Cable Co. v. Superior 

- Court 186 P. 638, 22 Cal.App. 770. 

49. Cal.—Smith v. Mingramm, 285 
P. 364, 104 CalA.pp. 96. 

Sa N.T.—Nevins v. Fidelity, etc., 

Co., 83 N.T.S. 43, 12 Misc. 77. 

51. Ala.—Greene v. Greene, 126 So. 

640, 220 Ala. 396. 

Mont—State ex rel. Bedord V. Dis¬ 
trict Court of Ninth Judicial Dist 
in and for Glacier County, 114 P.2d 
266, 112 Mont. 192—State ex rel. 

Thelen v. District Court of Nine¬ 
teenth Judicial District in and for 
Tool'S County, 17 P.2d 67, 93 Mont 
149. 

. Purpose of provlsioii is to protect 
the trial court from intermeddlers.— 

State ex rel. Westlake v. District 
Court of First Judicial Dist in and 
for Lewis and Clark County, 173 P. 

2d 896, 119 Mont 222, 169 A.L.H. 

827. 

58. Ind.—^Pottlitser v. 

Trust Co., 108 N.B. 36, 60 IndA.pp. 

46. 

Mo.—^McLaugrhlin v. McLaughlin, 16 
Mo. 242. 

58. Ala.—Greene v. Greene, 125 So. 

640, 220 Ala. 396—Curtis v. Curtis, 


ence to, or irrespective of, such a statute.®® In 
the absence of such leave, a person who might oth¬ 
erwise be permitted to intervene ordinarily may not 
be regarded as a party.®^ 

On the other hand, under some statutes leave of 
court is not required.®® 

§ 67. -Application, Petition, or Com¬ 

plaint, and Proceedings Thereon 

a. In general 

b. Form and contents 

c. Objections 

d. Notice; service of complaint or peti¬ 

tion 

e. Jurisdiction and hearing 

f. Decision or order 

a. In General 

Generally Intervention is sought by an appllcatlonr: 
petition, or complaint for leave to Intervene. 

• It is usually provided that intervention shall :be 
by petition or complaint, and a person who does not 
file the required petition or complaint is not usually 
regarded as a party.®® One who se^s to intervene 


Citizens* 


60 So. 167, 180 Ala. 84—Ex parte 
Gray, 47 So. 286, 167 Ala. 368. 

Ill.—^Hairgrove v. City of Jackson¬ 
ville, 8 N.E.2d 187, 366 Ill. 163— 
Schumacher v. Blitzing, 187 N.E. 
468, 353 Ill. 530—In re Belleville 
Bank & Trust Co., 23 N.E.2d 810, 
302 HLApp. 369. 

Proper practioe 

Pa.—^Falsey v. Park, 20 Pa.Dist. & Co. 
346—^Butler v. Reynolds, Com.Pl., 
97 Pittsb.Leg.J. 183. 

Fetitioii, seeking relief against de¬ 
fendant on new matter must be filed 
by leave of court.—^McIntosh v. 
Smith, 172 S.E. 713, 114 W.Va. 569— 
Robertson Grocery Co, v. Kinser, 116 
S.B. 141, 93 W.Va. 172—Freeman v. 
Egnor, 79 S.E. 824, 72 W.Va. 830— 
Fowler v, Lewis’s Adm'r, 14 S.B. 447, 
36 W.Va. 112. 

54. Mo.—Mansfield Lumber Co. v. 
Johnson, App., 91 S.W.2d 239. 

47 C.J. p 111 note 17. 

55. Minn.—Scott v. Van Sant, 258 
N.W. 817, 193 Minn. 466. 

Neb.—^Drainage Dist No. 1 of Lin¬ 
coln County V. Klrkpatrick-Pettls 
Co., 300 N.W. 682, 140 Neb. 630. . 

47 C.J. p 111 note 18. 

Piling of petition for intervention 
Under some authorities, filing of 
petition for intervention is exercise 
of matter of right and is not de¬ 
pendent on leave of court Thereun¬ 
der, where petition for intervention 
was fUed which showed that inter¬ 
vener claimed rights which could 
and should be adjudicated, court was I 

im^ 


unaer auty to consider and act on 
petition and determine merits of its 
contentions.—^Krueger y. Acme Fruit 
Co., 176 So. 437, 129 Fla, 107. 

In Xentncky 

(1) Any person who claims a right 
to or interest in property, or pro¬ 
ceeds thereof sought to be subjected 
to demand of a plaintiff under a lien, 
can file in the action a verified peti¬ 
tion or other appropriate pleading 
stating his claim, as a matter of 
right, even though its sufficiency may 
be Questioned by objection to its fil-- 
ing or by demurrer.—^E\igate v. 
Creech, 111 S.W.2d 402, 271 Ky. 8. 

(2) However, in commonwealth’s 
suit to enforce tax lien, filing of 
cross petition with court clerk in va¬ 
cation by persons seeking to be made 
parties defendant and causing of 
summons to be Issued thereon were 
unwarranted, and no judgment 
should have been entered on such 
cross petition.—Sutton v. Davis, 140 
S.W.2d 1020, 283 Ky. 146. 

56. Cal.—Overell v. Overell, 64 p.2d 
483, 18 Cal.App.2d 49.9. 

Mont—State ex rel. Westlake v. Dis¬ 
trict Court of First Judicial Dist 
in and for Lewis and Clark County, 
167 P.2d 688, 118 Mont 414, 163 A. 
L.R. 911—State ex rel. Thelen v. 
District Court of Nineteenth Judi¬ 
cial District in and for Toole Coun¬ 
ty, 17 P.2d 57, 98 Mont 149. 

N.M.—State ex rel. Lebeck v. Chavez,. 

118 P.2d 179, 46 N.M. 161. 

47 CJ. p 111 note 22. 
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under the statute must himself make the applica¬ 
tion to be made a party.5*^ In some instances, how¬ 
ever, the absence of a formal application to inter¬ 
vene has been regarded as an irregularity only,58 
and as not going to the jurisdiction.^^ So a formal 
application is not necessary for the purpose of com¬ 
plying with some , statutes where an order to bring 
in the intervener has already been made at the re¬ 
quest of a party to the action.®® A party cannot, 
by one petition, intervene in several distinct and un¬ 
consolidated actions.®^ 

The right of petitioner to intervene is deter¬ 
minable as of the date the petition is filed.®^ 

b. Form and Contents 

The application, petition, or complaint for leave to 
Intervene ordinarily must show the Interest which entitles 
the appHcant to Intervene. 

A petition or complaint,®® or other pleading®^ 
or application,®® by which a person seeks to in¬ 
tervene must show by proper averments that the 
petitioner has an interest which entitles him to 


intervene, and, according to some cases, should 
contain facts sufficient to show that the intervener 
is entitled to the relief demanded.®® The view 
has been taken, however, that, where a person 
wishes to intervene to disclaim or prevent the pros¬ 
ecution of an action in his supposed interest, the 
showing of interest may be found in plaintifFa 
pleading.®^ 

If the petition properly shows applicant’s interest 
and his right to relief, technical pleadings will not 
be required.®® Mere irregularities in the form 
of applicant’s pleading are not fatal,®® nor is the 
fact that there has not been a strict compliance 
with the statute;*^® but it should appear that there 
is an actual attempt to intervene.^! 

Form and language of allegations. Applicant 
should set forth his interest in traversable form,'^® 
and a mere denial of plaintiffs right is not suffi¬ 
cient.*^® So an affidavit in . support of a motion to 
intervene has been regarded as insufficient where 
it sets forth applicant’s interest in an argumenta- 


57. N.T.—Chapman v. tForbes, 26 N. 
B. 3, 123 N.T. 632. 

Pa.—In re DeLucca, 190 A. 196, 124 
Pa,Super. 600—Crane v. Pennsyl¬ 
vania Liquor Control Board, Com. 
PL, 60 Dauph.Co. 401. 

58. Wyo.—Bamforth v. Ihmsen, 204 
P. 346, 205 P, 1004, 23 Wyo. 282. 

ICoilOn to vacate defatUt jtlda^ent 
Motion of board of county commis¬ 
sioners for order vacating: default 
Judgrment entered against board in 
suit against county in its corporate 
name, and for order granting board 
trial of such cause, should be treat¬ 
ed as application for permission to 
intervene.—Green Const Co. v. Okla¬ 
homa County, 60 P.2d 626, 174 Okl. 
290. 

59. Wyo.—^Bamforth v. Ihmsen, 204 
P. 346, 206 P. 1004, 28 Wyo. 282. 

60. Colo.—Tom Boy Gold Mines Co. 
V. Green, 63 P. 846, 11 Colo.App. 
447. 

61J Iowa.~Rosenbaum v. Adams, 16 
N.W. 290, 61 Iowa 382. 

62. U.S.—^Belmont Nail Co. v. Co¬ 
lumbia Iron & Steel Co., C.C.Pa., 46 
P 336 

Del.'—Keller v. Wilson & Co., 194 A. 
46, 22 Del.Ch. 175. 

63. Ala.—^Pentecostal Holiness 

Church of Montgomery v. Dunn, 
27 So.2d 661, 248 Ala. 314—Frank¬ 
lin V. Dorsey-Jackson Chevrolet 
Co., 20 So.2d 220, 246 Ala. 246, 167 
A.X 1 .R. 164—Cortner v. Galyon, 137 
So. 30, 223 Ala. 406—Gravely ,v. 
Phillips, 127 So. 248, 23 AlJuApp. 
471. 

Ga:—Southern Bell Tel. & Tel. Co. v. 
Georgia Public Service Commis¬ 
sion. 49 S.B.2d 38, 203 Ga. 832. 


m.—^In re Belleville Bank & Trust 
Co.. 23 N.B.2d 810, 302 IlLApp. 369. 

Neb.—Wightman v. City of Wayne, 
22 N.W.2d 294, 146 Neb. 944— Oor- 
pxis Juris quoted in Drainage Dist. 
No. 1 of Lincoln County v. Kirk- 
patrick-Pettis Co., 300 N.W. 682, 
686, 140 Neb. 630. 

47 C.J. p 112 note 29. 

Petition held suiBoient 

Ala.—Gravely v. Phillips, 127 So. 
248, 23 AlaApp. 471. 

Ark.—^Austin v. Most Worshipful 
Grand Lodge of Ancient Free and 
Accepted Masons of State of Ar¬ 
kansas, 141 S.W.2d 7, 200 Ark. 726. 

47 C.J. p 112 note 29 [a]. 

64. Neb.—^Nance* County v. Thomas, 
20 N.W.2d 926, 146 Neb. 640— Cor¬ 
pus Juris quoted in Drainage Dist 
No. 1 of Lincoln County v. Kirk- 
patrick-Pettis Co., 300 N.W. 682, 
686, 140 Neb. 630. 

47 C.J. p 112 note 30. 

65. N.Y.—Goff V. O'Rourke, 107 N.T. 
S. 1041, 123 App.Div. 918. 

47 C.J. p 112 note 31. 

66. Ala—^Pentecostal Holiness 
Church of Montgomery v, Dunn, 
27 So.2d 661, 248 Ala 314—^Frank¬ 
lin V. Dorsey-Jackson Chevrolet 
Co., 20 So.2d 220, 246 Ala 246, 167 
AL.R. 164—Cortner v. Galyon, 137 
So. 30, 223 Ala 406—Gravely v. 
Phillips, 127 .So. 248, 23 AlaApp. 
471. 

Neb. —Corpus JUris cited in Corn- 
husker Electric Co. v. City of Fair- 
bury, 270 N.W. 482, 483, 131 Neb. 
888 . 

47 C.J. P 112 note 32, 
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Petitions Justifying denial of inter¬ 
vention 

Ohio.—^Dickinson v. Hot Mixed Bitu¬ 
minous Industry of Ohio, App., 68 
N.E.2d 78. 

67. Puerto Rico.—Gonzalez v. Davi¬ 
la 25 Puerto Rico 627. 

68. Ala—Gravely v. Phillips, 127 
So. 248, 23 AlaApp. 471. 

Petition held good agfainst demurrer 
Ala—Gravely v. Phillips, supra 

69. Neb.—In re Keller, 162 N.W. 611, 
101 Neb. 116. 

Pailure to mention rule of practice 
permitting one claiming an interest 
to intervene by leave of court was 
immaterial, since right to intervene 
depends on whether petitioner under 
facts presented has equitable right 
to be made a party to pending ac¬ 
tion.—^Landis v. Glessner, 200 A. 899, 
132 PaSuper. 301. 

70. Neb.—In re Keller, 162 N.W. 
611, 101 Neb. 115. 

71. N.D.—Schouweiler v, Allen, IIT 
N.W. 866, 17 N.D. 610. . 

47 C.J. P 112 note 86. 

72. Neb.— Corpus Juris quoted in 
Drainage Dist. No. 1 of Lincoln 
County V. Klrkpatrlck-Pettis Co., 
300 N.W. 682, 686, 140 Neb. 630— 
Parker v. Grand Island, 216 N.W. 
127, 116 Neb. 892. 

73. Neb.-^orpus Juris quoted in 
Drainage Dist. No. 1 of Lincoln 
County V. Kirkpatrick-Pettls Co., 
300 N.W. 682, 686, 140 Neb. 630— 
Cornhusker Electric Co. v. City of 
Falrbury, 270 N.W. 482, 181 Neb.- 
888 . 

47 C.I. P 112 note 38, 
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tive way only.^^** A petition or application should 
set forth facts and not mere conclusions.^® Thus 
a general averment to the effect that applicant has 
an interest in the subject matter of the litigation 
is not sufficient he should allege the facts which 
show such interest.'^'^ In some jurisdictions a pe¬ 
tition Tor leave to intervene need not be as formal 
as a complaint*^® or answer,79 and is sufficient if it 
contains clear and definite statements or a recital 
of- facts on which the intervener^s claim is predi- 

cated.80 

Writing, verification, and- signature. A person 
cannot intervene in a pending suit in a court of 
record without T?mtten pleadings.®^ The view has 
been taken that a petition to intervene need not be 
verified .by afi5davit.®2. A petition signed merely 
by an agent of the intervener is not sufficient®® 
An affidavit which Tails to disclose that affiant has 
personal knowledge of the facts to which he swears, 
and fails to show any excuse for not obtaining the 
affidavit of one who has such knowledge, is not 
sufficient.®^ 

c. Objections 

. The appllcatlort or petition for leave to Inteh/ene Is 
subject to attack for IhsufSclency. 

, A demurrer to the intervener’s petition or com¬ 
plaint may be basM on a failure to state a ground' 


for intervention.®® An attack bn the appHcation, 
petition, or complaint for insufficiency may be made 
by any party to the action,®® and an objection that 
the petition does not state facts sufficient to con¬ 
stitute a cause of intervention may be taken at 
any time.®7 Any informality or imperfection in 
the statement of facts may be waived.®® It has 
been held that an objection that the same cause 
of action asserted by applicant is pending in an¬ 
other court cannot be raised in the proceedings for 
leave to intervene, but should be raised by appro¬ 
priate pleadings . after intervention has been al¬ 
lowed.®® Where one is granted leave to inter¬ 
vene unconditionally on agreement of a party to the 
action, such party cannot thereafter coinplain of 
such intervention.®® 

d. Notice; Service of Complaint or Petition. 

Notice to the original parties to the action of the 
application, petition, or complaint is sometimes required. 
The complaint In intervention must be served on the 
parties under some statutes. 

In some jurisdictions applicant is not required to 
give notice of his intention to apply to be admitted 
as a party.®^ Usually ^ere must be notice in some 
form to the original parties of the intervener’s 
application, complaint, or petition or the filing there¬ 
of.®® In some jurisdictions, however, no such no- 


74. N.T.—Boiiden V. Liozig Acre 
Square Bldg. Co., 86 N.T.S. 1080, 
92 App.Dlv< 325. 

75. Neb.—Wlghtman v. City of 
Wayne, 22 N.W,2d 294, 146 Neb. 

; 944^Nance County v. Thomas, 20 
N.W.2d 925, 146 Neb. 640-^xpTUi 
Juris quoted in Drainage Dist. No. 
1 of Lincoln County v. Kirkpatrick- 
Pettis Co.,. 300 N.W. 682, 586, 140 
Neb. 530—Corpus Juris cited in 
Cornhusker Electric Co. v. City of 
Falrbury, 270 N.W. 482, 483, 181 
Neb. 888. 

47 CLJ. p 112 note 40. 

76. Neb.—Corpus Juris quoted In 
Drainage Dist. No. 1 of, Lincoln 
County V. Kirkpatrick-Pettis, Co., 
800 N.W. 682, 5.86, 140 Neb. 530J 

47 C.J. p 112 note 41. 

77- Neb,—Corpus Juris quoted in 
Drainage Dist. No. . 1. of Lincoln 
County V, Kirkpatrick-Pettis Co., 
300 N.W. 682, 686, 140 Neb. 630. 

47 C.J. p 112 notes 29-31, 42. 

76> lud.—^Inskeep v. State, 153 N.E. 
4U, 198 Ind. 224. ... 

47 O.J. P .112 note 43.. 

- Bigid tests should not hs applied 

in .judging the sufiSlcienoy of a com¬ 
plect in Intervention.—^Thorman v. 

Dome Producing & Developing Co., 

122 P.2d 927, 60 Cal.App.2d 201. 


79. Ind,—^Inskeep v. State, 163 N.B. 
411, 198 Ind. 224. 

8a Ind,—Cambiia Iron Co. v. Union 
Trust Co., 65 N.B. 746, 66 N.E. 666, 
164 Ind. 291, 48 L.R.A 41—OleJ- 
nlczak v. Indiana Lumber Mf g. Co., 
136 N.B. 6, 78 Ind-App. 168. 

81. Tex.—Sherman v. Cage, Civ^ 
App., 279 S.W. 608. 

82. Ind.—Barnard w. Kruzan, 46 N. 
E.2d 238, 221 Ind. 208. 

47 aJ. P 112 note 47. 

83. Iow€u—Rosenbaum v. Adams, 16 
N.W. 290, 61 Iowa 382. 

84. N.Y.—^Bouden v. Long Acre 
Square Bldg. Co., 86 N.T.S: 1080, 
92 App,Div. 326. 

85. Ala.—Gravely v. Phillips, 127 So. 
248, 23 Ala.App. 471. 

Minn.—Shepard v. Murray County, 24 
N.W. 291. 88 Minn. 619. 

Objections to intervention in general 
see infra §§ 142-146. 

86. Neb.-:-Wightman . v. City of 

Wayne,. 22 NMM 294, 146 Neb. 
944 ,.. ; 

87. Nev.—Harlan. v. Eureka Min. 
Co., 10 Nev. 92. 

88. Nev.—Harlan . v. Eureka Min. 
Co., supra.. 

89. Ohio.—^Myles v. Meineke, Ajip., 
72 N.B.2d 676.- 
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90. Pa.—White V. Old York Road 
Country Club, 178 A. 8, 318 Pa. 
569, remanded for rehearing 178 A 
8, 818 Pa^ 846. 

91. Ohio.—^Pertel v. Sampliner, 18 
Ohio Clr.Ct 740, 4 Ohio Clr.Dec. 
166. 

Xn XICou'UutLa 

(1) It has been held that Interven¬ 
tion requires service of process or 
notice on the affected parties.—State 
ex rel. Bedofd v. District Court of 
Ninth. Judicial Dist. in and for Gla¬ 
cier County, 114 P.2d 266, 112 Mont. 
192—Gtate Bank of New Salem v. 
Schultze, 209 P. 699, 68 Mont. 410. 

(2) It has also been said that the 
statute permits intervention without 
the requirement & prior hearing on 
notice!—State ex rel. WestiaJke v. 
District Court of First Jqdlcial Dist. 
in and for Lewis and Clark County, 
167 P.2d 688, 118 Mont 414, 168 A 
L.R. 911. 

92. Ala.—Greene v. Greene. 126 So. 

640, 220 Ala. 395. . 

47 C.J. p 118 note 65. 

•Prooess to .answer petition., must' be 
, served on defendant against whom 
relief Is sought unless waived by 
appearance or otherwise.—^McIntosh 
V. Smith,' 172 S.E. 718, 114 W.Va. 669 
—Robertson Grocery Co. v. Kinser, 
116 S.B. .141, 98 W.Va. 172—Freeman 
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tice is required,®? although it is the orderly proce- 
dtirfe,®^ and it has been held that in general a de¬ 
fendant, pride served, is bound to take notice of 
pleadings filed ty new parties.®® 

In some jurisdictions, on the granting of leave 
to intervene, the intervener must file a complaint,®® 
which, under some of the statutes must be served 
on the parties to the action;®7== and, while it has 
been said to be the better practice to serve and ten¬ 
der the complaint in intervention along with the 
petition or application ’ for leave to intervene,®® 
failure so to do does not affect.the right to intervene 
and does, not of itself justify denial of interven¬ 
tion.®® The fact that there is a trial of the case 
before the service of the.^ complaint does not, it 
has been held, affect the jurisdiction of the court 
in resp^t of the intervention.^ 

time for service. While in some jurisdictions 
an intervention may not retard the principal action, 


even in siich jurisdictions the intervener is enti¬ 
tled to such delay as will permit hiin to effect serv¬ 
ice but where, after’ filing his petition, he is 
chargeable with undue delay , in effecting service, 
he is not entitled to further delay when the case 
is called for trial.® Service must be made while the 
action is still pending.^ 

6. Jurisdiction and Hearing 

The court which has Jurisdiction of the main action 
has Jurisdiction to hear and determine an application 
for leave to Intervene. Leave is sometimes granted ex 
parte. 

The court which has jurisdiction of the main ac¬ 
tion has jurisdiction to examine the petition for 
leave to intervene and to determine whether peti¬ 
tioner is entitled to have his application granted.® 
A demurrer to the complaint in intervention con¬ 
stitutes an assent to the j'urisdiction of the court 
to hear the interveners.® Petitioner is not required 


V. B^or, 79 S.E. 824, 72 W.Va. 830 
—Fowler v. Lewis*’s AdmT, 14 S.B. 
447, 36 W.Va. 112. 

©3. . Fla.—Daugrherty v. Latham, 190 
So, 742, 139 Fla. .477. 

Tex.—^Employers* Casualty Co. v. 
Rockwall County, 01v.App., 300’ S. 
W. 148, reversed and reformed in 
part on other .grounds 36 S.W.2d 
690, 120 Tex. 441, reheard 38 •S.W. 
2d 1098, 120 Tex. 441. . 

47 C.J. p 113, note B6. 

Where petitioiL is Hied, no notice is 
necessary.—^Dunlop V, OBlrst Trust 
Joint Stock Land Bank of Chicago, 
270 N.W. 862, 222 Iowa 887. 

As to defendant already in case 
Iowa.—McClamroch v. Southern 
Surety Co., 187 N.W. 41, 193 Iowa 
249. 

94. Iowa.—^Massachusetts Bonding, 
etc., Co. V. Novotny, 202 N.W. 588, 
200 Iowa 227. 

95. Kan.—Ball v. Red Square Oil, 
etc., Co., 216 P. 422, 113 Kan. 763, 

96. Mont.—State .ex rel. Westlake V. 
District Court of First Judicial 
District in and for Lewis and 
Clark County, 167 P.2d 688, 118 
Mont. 414, 163 A.L.R.‘ 911-^State 
ex rel.. Thelen v. District Court of 
Nineteenth Judicial District in . and 
for Toole County, 17 P.2d 67, 93 
Mont. 149. 

N.M.—State ex rel. Leheck v. Chavez, 
11’3 P.2d 179, 45 N.M. 161. 

Form and contents of pleadings in 
Intervention see infra § 71 b. 

97. Mont—^Dietrich v. Steam 
Dredge, etc., 36 P. 81, 14 Mont 261. 

47 C.J.. p 113 note 61. 

Party against whom directed 
Under a statute requiring trie peti¬ 
tion to be served on the party against 
whom it is directed, a petition of in¬ 


tervention directed against plaintiff 
only was required to be served on 
plaintiff.—^Ramsey v. La Baw* La. 
App., 22 So.2d 686. 

Service on attorney 
Service of complaint in Interven¬ 
tion on attorney representing plain¬ 
tiff in the action was held sufficient 
without service on plaintiff person^- 
ly.—Scott V. Van Sant, 2’68 N.W. 817, 
193 Minn. 466. ....... 

Pxirther. process tmneoessary 

(1) V^ere interveners dbtalned 
permission to intervene and filed a 
petition in Intervention in pending 
action before expiration of time for 
answer by defendants and notice and 
copy of petition in intervention was 
served on, or accepted by, defendants 
In action, no new process vr&a . re¬ 
quired.—^^anklin v.- Margay Oil Cor¬ 
poration, 163 P.2d 486. 194 qW. 619. 

(2) Defendants sui juris waived 
issuance and service of new sum¬ 
mons on a petition in intervention by 
their appearance and-answer to. such 
peUtion.—Franklin v, Ijiargay Oil 
Corporation, supra. 

98. Mont.—State ex rel. Westlake, v. 
District CourV of First Judicial 
District In and for Lewis arid 
Clark County, 167 F.2d 688, 118 
Mont. 414, 163 A,L.R, 911—State ex 
rel. Thelen v. District Court of 
Nineteenth Judicial Dist. in and 
for Toole. County, 17 F.2d .67, 93 
Mont 149. 

Complaint may be considered on 
question of right to intervene,—State 
ex rel.. Westlake v. District Court of 
First ‘‘judicial District . in 'and for 
Lewis and jClark County, 167 F.2d 
688, 118 Mont. 414, 16'3 A.L.R: 911. 

99. Mont.—State ex rel. Westlake v. 
District Court of First Judicial 
li>’lst. In and for Lewis and Clark 
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County, supra—State ex rel. Thelen 
V. District Court of Nineteenth Ju¬ 
dicial Dist. In and for. Toole Coun¬ 
ty; 17 F.2d 67, 93 Mont 149. 

1. Cal.—Ah Ooon..v. San Francisco 
Super. Ct, 61 Cal.. 556. . 

2. La.—^Whlte Castle • Lumber; etc., 
Co; r. Hart ^0 So. 201, 48 La.Ann. 
1034. 

47 C.J. p 113 note 64; 

3. La.—^Johnson v. New Orleans, 29 
So. 855, 106. La. 149. 

4. Wash.—^Minshull v. McDougal, 
256 F. 666, 143/Wash.. 699. 

47 C.J. p 113 note 66. 

5. Cal.—^In re Tokohama Specie 
, Bank, 196 F.2d 666, 86 Cal.App.2d 

546. 

N.T.—Industrial & ; Realty Financial 
Corporation v. Continental Bank St 
Trust Co. of New Tork,..276. N.T.S. 
49, 242 App.Div, 698/ 

47 aj. p 113 note..7.0. 

OonstrriotioiL of statute 
Statute providing. for intervention 
before the trial necessarily means 
that intervention, must be had in the 
district court in any case, involyirig 
inbre than three hundred dollars^— 
Stephens v. First'Nat. Bank of Nev., 
182 P.2d 146, 64 Nov. 292. ; 

Speoial judge 

After the appointment of a special 
Judge, the regular judge Is without 
authority to receive' a petition In in¬ 
tervention.—Fottlitzer ‘ V. Citizeni^ 
Trust Co.> lt)8 N.E. 86, 60 Ind.App;46. 

6. Mont.—State ex ret Westlake V 
District Court of First Judicial 
Dist. in and for Lewis and Clark 
County, 167 P.2d 688, 118 Mont. 
414, 163 A.L.R. 911. 
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to move for an early consideration of the petition 
in order to preserve his rights therexmder J In some 
jurisdictions ^ hearing at which all persons are rep¬ 
resented is not required in determining whether 
leave to intervene shall be granted,8 and leave to 
intervene may be granted ex parte the court 
has a right to entertain such information, either by 
direct evidence or by way of affidavit, as would in 
its opinion assist it in arriving at a just conclu¬ 
sion of the matter,^® Where an application for 
leave to intervene is made, the parties all being 
before the court, questions with respect to the pro¬ 
priety of intervention may be considered as though 
raised on motion to strike out the intervener’s com- 
plaint.ii 

The likelihood that petitioner will prevail in the 
suit is not a consideration in determining, the right 
to intervene, if he has the required interest.^^ In 
some jurisdictions, where on a motion to intervene 
applicant shows a prima facie interest, the court 
ordinarily will not determine questions as to the 
merits of applicant’s claim,as to whether such 
claim is barred by the statute of limitations,^^ 
or as to whether applicant may properly set up a 
counterclaim, or a claim for affirmative relief, 
against the original plaintiff.^® However, it has 
also been held titiat, where application to intervene 
is made after a final judgment by which the rights 
of the parties have been settled, the court may pass 
on the merits of applicant’s claim.^® The petition of 
applicant and plaintiff in the action may be ex¬ 


amined to ascertain the right to intervene,and, 
in determining whether an application to inter¬ 
vene should be allowed, the averments of the pe¬ 
tition to intervene, as far as they are well, pleaded, 
must be taken as true,is if unanswered.^^ 

f. Decision or Order 

The applicant or petitioner to Intervene Is entitled 
to have the court act on his application. A formal 
order embodying the court’s tdave to Intervene is some¬ 
times required. 

After timely filing the petition to intervene, pe¬ 
titioner is entitled to have the court pass on it, al¬ 
lowing or refusing intervention.^® Some statutes 
require that the court’s leave or permission to in¬ 
tervene should be embodied in an order, and or¬ 
dinarily such statute should be complied with in 
order that the person who desires to intervene may 
be regarded as a party.^i However, the want of 
a formal grant of permission is not necessarily a 
fatal defect it may be merely an irregularity.23 
The view has been taken that the absence of a for¬ 
mal order or grant of permission does not prevent 
applicant’s becoming a party where, prior to his 
entering a voluntary appearance, an order to bring 
him in has been made,^^ or where he voluntarily be¬ 
comes a party to a proceeding, and is so treated 
by other parties and the court.^® A presumption 
that leave has been granted has been indulged 
where nothing to the contrary appears.^® 

Under some statutes the court granting interven¬ 
tion in its discretion may impose such terms as 


7. N.M.—state ex rel. Lebeck v. 
Chavez. 113 P.2d 179, 45 N,M. 161. 

Beasoai for role 

The trial court can control pro** 
ceedlnsrs so that an intervener can¬ 
not delay the matter In litigation.— 
State ex rel. Lebeck v. Chavez, su¬ 
pra. 

8. Mont—State ex rel. Westlake v. 
District Court of First Judicial 
Dist in and for Lewis and Clark 
County, 167 P.2d 588, 118 Mont 
414, 163 A.L..R. 911. 

47 aJ. p 113 note 74, 

9. Mont—-New Salem State Bank v. 
Schultze, 209 P. 599, 63 Mont 410. 

47 C.J. p 113 note 74. 
la Ind.—LighthiU v. Oarvln, 27 N. 
B.2d 911, 108 ind.App. 187. 

11. Minn.—Bennett v. Whitcomb, 25 
Minn. 148.' 

jt7 C.J. p 113 note 77. 

12. Ill.—^Bachellor v. Dockterman, 
; 10 N.E.2d 42, .291 Ill.App. 418. 

13. Colo.—^Most Worshipful Prince 
' Hall Grand Lodge. F.. & A M. of 

Colorado and Jurisdiction v. Most 
Worshipful Hiram Grand Lodge. F. 
& A A T. M. of Colorado €uid 


Jurisdiction, National Compact 
Prince Hall Origin, 282 P. 193, 86 
Colo. 330. 

N.J.—^Lubowicki v. Travelers Ins. 

Co., 8 A2d 842, 18 N.J.Misc. 19. 
Ohio.—^Myles v. Meineke, App., 72 N. 
B.2d 675. 

47 C.J. p 113 note 78. 

14. N.Y.—Maas v. Sullivan, 207 N. 
T.S. 181, 124 Misc. 295, affirmed 
208 N.T.S. 895, 213 App.Dlv. 820. 

15. N.T.—^Irish Free State v. Guar¬ 
anty Safe Deposit Co., 212 N.T.S, 
421, 126 Misc. 269. 

47 C.J. p 118 note 80. 

16. N.T.—Van Btten v. Sphinx 
Holding Coip., 186 N.T.S. 595, 114 
Misc. 436, affirmed 188 N.T.S. 955, 
197 APP.D1V. 929. 

17. Neb.—Wlghtman v. City of 
Wayne, 22 N.W.2d 294, 146 Neb. 
944. 

18. ' Aiiz.—^Twitchell v. Home Own¬ 
ers* Loan Corporation, 122 P.2d 
210, 59 Ariz. 22. 

Colo.—Senne v. Conley, 133 P.2d 381, 
110 Cold. 270-^Most Worshipful 
PrinOe Hall Grand Lodge, F. & A. 
M. of Colorado and Jurisdiction v. 
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Most Worshipful Hiram Grand 
Lodge, F. & A A T. M. of Colora¬ 
do and Jurisdiction, National Com¬ 
pact Prince Hall Origin, 282 P. 193, 
86 Colo. 330. 

Fla.—Bancroft v. Allen, 174 So. 749, 
128 Fla. 14. , 

47 C.J. p 113 note 82. 

19. Colo.—Senne v. Conley, 133 P.2d 
381, 110 Colo. 270. 

20. N.M.—State ex rel. Lebeck v. 
Chavez, 113 P.2d 179, 45 N.M. 161. 

2L N.D.—State v. Barnes/ 66 N.W, 
688, 5 N.D. 350. 

22. Wyo.—Bamforth vk Ihmsen, 204 
P. 345, 206 P. 1004, 28 Wyo. 282. 

23. Wyo.—^Bamforth v. Jhmsen, su¬ 
pra. 

24. Colo,—^Tom Boy Gold Mines Co, 
V. Green, 53 P. 845, 11 Cdlo.App. 
447. 

25. Wyo.'—^Bamforth v, Ihmsen, 204 
P. 346, 206 P. 1004, 28 Wyp. 282. 

47 C.J. p 1X4 note 90. 

26. Colo.—Grove v. Foutch, 40 P. 
852, 6 ColoApp. 857. . 
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justice may require.27 Where a persdn seeks to 
intervene as a party plaintiff to assert a cause pre¬ 
senting similar questions of law or fact to that 
presented by the main cause, the order granting 
leave t6 intervene should require the petitioner to 
serve a supplemental complaint.28 Where there 
has been a failure to file an order denying an ap¬ 
plication to add applicant as a party for whose ben¬ 
efit the action is brought, within the time specified 
for filing in a general rule of court, the court has 
refused to give effect to the order since to do so 
would prejudice the rights of parties to the action.29 

Operation and effect. An order granting permis¬ 
sion to intervene constitutes a determination that 
the intervener has such interest as entitles him to 
become a party to the action.80 An order denying 
an application to intervene because the petition did 
not state groimds for relief does not bar a second 
application in which additional material. .mattet 
is set up, where applicant’s claim was not considered 
on it's merits on the first application.^^ Under an 
order purporting to make a named person '^et al.” 
parties, no person other than the one named be¬ 
comes a par^.32 has been held that, where an 
intervention is erroneously disallowed, further pro¬ 
ceedings in the case are nugatory. 8 3 

Vacation of order. An order permitting. inter¬ 
vention may be vacated on motion where permission 
to intervene should not have been granted,par¬ 


ticularly where the statute permits allowance of an 
intervention without the requirement of a prior 
hearing on notice to the litigants.^® Where the 
application to intervene has been granted ex parte, 
it may be set aside ex parte.®® An order exclud¬ 
ing intervener from the case, after his application 
to intervene had been granted, should be with 
prejudice where the proof establishes his lack of 
right to intervene.®7 

§ 68. Dismissal or Withdrawal of Interven¬ 
tion 

In a proper case an Intervention may be withdrawn 
by the Intervener or dismissed by the court. 

The right, of an intervener voluntarily to with¬ 
draw from an action or to dismiss the intervention 
has been recognized or upheld.®® Thus an interr 
vener usually may dismiss or withdraw his inter¬ 
vention where no affirmative relief is sought against 
him,®® or no counterclaim has been interposed,^® 
or where dismissal will not otherwise materially 
prejudice the rights of the original parties.*^^ It 
has, however, been held that an intervener who 
came into tlie action voluntarily is not entitled to 
a judgment of dismissal as to him;^® and an inter¬ 
vener’s application to withdraw may properly be 
denied where to grant such application would prej¬ 
udice the rights of an original party acquired by 
pleading to the intervener’s .petition,^® as where 


27* N.T.—^Enid Holding* Cdrporation 
V. Murdock, 8 N.Y.'S.2d 668. 266 
App.Dlv. 1020. 

28.. N’.T.—^Bpp V. Title Guarantee dc 
Trust Co.. 16 N.Y.S.2d 874, 268 
App.Div. 120. 

29. N.J.—McCann v. New York, etc., 
R. Co., 127 A. 796, 101 N.J.Law 66, 

80. Cal.—^Rodehaver v. Mankel, 61 
R.2d 61, 16 Cal.App.2d 697. 

Prtor petition to Intervene as par¬ 
ty plaintiff and to control litigation 
was waived by the grranting of a 
subsequent petition substantially 
identical in language and purpose.— 
State ex rel. Lebeck v. Chavez, 118 
P.2d 179, 46 N.M. 161. ’ 

31. Colo.—Crowe v. Hamilton Nat, 
Bank, 222 P. 394, 74 Colo. 407. 
Sstoppel 

In state’s suit to subject certain 
property to taxation for benefit of 
state and city, dismissal of an audi¬ 
tor’s Intervening petition claiming 
interest in citsr's portion of fund un¬ 
der contract was held not to estop 
auditor, to file an intervening peti¬ 
tion after fund was paid into court 
especially where trial court found 
that fund was the result of auditor’s 
labors, that he was justly dua the 
sum claimed, and that it should be 


paid to him or his counsel.—City of 
Fairfield v. Haynes, 178 So. 212, 236 
Alai 194. 

32. Ind.—Wyeth V. Bldln, 133 N.B. 
88, 78 Ind.App. 401. 

33- Ga.—^Beasley v. Thompson, 186 
S.B. 672, 182 Ga. 614. 

34. ^ Mont.-^*^k>rpiis Jozis dted in 
State ex rel. Westlake v. District 
Court of First Judicial Dist in 
and for Lewis and Clark County, 
16.7 P.2d 688, 690, 118 Mont 414, 
168 AL.R 911. 

47 C.J. p 114 note 95. 

35. Mont—State ex rel. Westlake v. 
District Court of First Judicial 
Dist. in and for Lewis & Clark 
County, 167 P.2d 588, 118 Mont 414, 
163 AL,R 911. 

Questioiui raised by motion 
Such a motion raises the question 
of the court’s jurisdiction to hear 
the petitioner as an intervener.— 
State ex rel. Westtake v. District 
Court of First Judicial Dist in and 
for Lewis and Clark County, 167 P. 
2d 688,. 118 Mont 414, 163 A.L.R. 711. 

36. Cal.—^Ryan v. McKinley, 13 P.2d 
622, 124 Cal.App; 765.; 
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37. Del.—Chadwick v. Parkhill Cor¬ 
poration, 141 A 827, 16 Del.Ch, 147. 

38. Iowa.—^Mathews V. Turner, 236 
N.W. 412. 212 Iowa 424. 

47 C.J. p 114 note 97. 

After close of argument 
Request of intervener to withdraw, 
made after close of argument, for 
purposes of decision, came too late. 
—Cushing V. Levi, 3 P.2d 968, 117 
Cal.App. 94. 

Bffeot of withdrawal 
When intervener withdraws inter¬ 
vention petition, he ceases to be par¬ 
ty.—Mathews v. Turner, 236 N.W. 
412, ^212 Iowa 424. 

39. Tex.—Noble v. Meyers, 13 S.W. 
229, 76 Tex. 280. 

47 C.J. p 114 note 98. 

40. S.D.—Schaetzel v. Huron, 60 N. 
W. .741, 6 S.D. 134. 

41. S.D.—Schaetzel v. Huron, supra. 

42. Wash.—^Fulton v. Methow Trad¬ 
ing Co., 88 P. 117, .45 Wash. 136. 

43. N.C.—^Morrison v. New Haven, 
etc., Min. Co., 65 S.B. 6ll, 143 N-C. 
260. 

Tex.—United Motor Dallas Co. v. 
Hendricks, Clv.Ai)p., 168 S.W. 878. 
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an original party has asked fpr affirmative relief 
against the intervener.^^ 

An involuntary dismissal of the intervention may 
be had in a proper case, as where the intervener 
fails to appear at the trial, either in person or by 
attorney,^® where the petition in intervention pre¬ 
sents foreign issues,or where the questions raised 
by the intervener have become moot;^® but, where 
no affirmative relief against the intervener has 
been asked by the other parties, the dismissal should 
be without prejudiced® A petition in intervention 
should be dismissed where it seeks to establish a 
claim which requires the presence of other persons 
who were not brought in as parties.®® However, 
the mere fact that the intervener seeks an entirely 
different type of ‘relief from that sought by the 
original parties has been held not to justify dis¬ 
missal of the intervention.®^ 

It is proper for the court to refuse to permit an 
intervener, who has come in to defend the action, 
to continue as a party where he has failed to sus¬ 
tain the material allegations of his complaint in 
intervention;®® but, where a person has been al¬ 
lowed to intervene, he should not be afterward 
dismissed without a fair and sufficient reason, and 
cannot be dismissed at the mere discretion of the 
court;®® and under some statutes, where a person 
who claims an interest has become a party, it is 
eiTor .to dismiss his petition of intervention prior 
to the final determination of the action on the 
merits.®^ An order dismissing an intervener’s pe¬ 


tition because it improperly raised new issues and 
reserving to him the privilege of moving to rescind 
the order making him a party to the action was 
held not to prevent the intervener from litigating 
the issues made by the pleadings of the original 
parties.®® 

What constitutes. The withdrawal of his petition 
by the intervener has been regarded as equiva¬ 
lent to a dismissal,®® and the waiver by the inter¬ 
vener of the right to the delay necessary for serv¬ 
ing citations on the original parties has been re¬ 
garded as equivalent to a withdrawal of the inter¬ 
vention.®*^ An intervention is not discontinued by 
the fact that the intervener consents to the dis¬ 
charge of a rule for the. payment of money subject 
to contest in the sheriff’s hands.®® 

Form and contents of motion, A motiop to dis¬ 
miss should be specific as to the ground on which 
it is made.®® 

Time for motion^ In the absence of a statutory 
provision fixing the time within which a motion 
by an original party to dismiss the intervention is 
made, it has been held that .it is within the sound 
discretion of the court to entertain such motion and 
to grant the dismissal at a term subsequent to that 
during which the complaint in intervention was 
filed.®® . 

§ 69. Operation and Effect of Intervention 

An Intervener becomes a'party to the action. Wheth- 


44. Tex.—United Motor Balias Co. 
V. Hendricks, supra. 

45. Ark.—Bell v. Bell, 146 S.W.2d 
842, 201 Ark. 508. 

Lta.—Chandler v. BurkhaJter, 121 So. 

858, 10 La.App. 575. 

Neb.—Smithberger v. Banning, 265 
:N.W. lOi 180 Neb. 364. 

Tex.—^Hecht v. Alton, Cly.App., 69 
S,W.2d 428. • 

47 aj. p 114 note .6. 

Xatervention filed too late 
Tex.—Crockett v. Rogers, Civ.App., 
137 S.W.2d 185, error dlsihissed, 
Sudgment correct. 

Xndusion of intervener’s recovery in 
axvaxd to plaintiff 

, In action for injuries sus^ned ,ln 
accident, wherein two nurses. Inter¬ 
vened asserting' claims' for' nUrslng 
plaintiff , and for. attorney's , fees . In 
connection with filing Intervention, 
where amount demanded by interven¬ 
ers was Included in total sum award¬ 
ed. to plaintiff, on his demand for 
nursing expenses, interventions were 
properly dismissed as in case of non- 
suit.:—?Gaiennle v. Co-operative Pro- 
du^e Co., La.App., 199 So^ 610. 


46. Tex.—^Noble v. Meyers, 13 S.W., 
229, 76 Tex. 280—Chaffin v. Wm. J. 
Lemp Brewing Co., CivA.pp., 248 
S-W. 715. 

Bejeotion. of demand 
Where Intervener, did not appear or 
produce any evidence on interven¬ 
tion, intervener's demands were held 
properly .rejected.—^Moseley v. Over- 
ton, BaApp.; 144 So. 753. 

47-. Ba.—^Board of Cbm'rs of Or¬ 
leans Bevee Bist, v. Whitney Trust 
& Savings Bank, 129 So. 658, 171 
Ba. 28. 

Md.—Conroy v. Southern Maryland 
Agr. Ass'n, 168 A. '802, 166 Md: 

494.''. •; 

48.' Kam—^Porth v. Bocal Union 201, 
199 P.2d 788, 166 Kan. 166; 

49- Tex.—Noble v, Meyers, 13 S.W. 

229, 76 Tex. 280. ■ • • 

W.Va.^Mclhtosh v. Snilth, 172 S.B. 
718, 114 W.Va. 569. ‘ 

60- Wyo.—Binning V. Miller, 102 P. 

. 2d 64, 65 Wyo. 478, rehearing de- 
, i !nled 106- P.2d 278, .56 Wyo. 129. ‘ 

61- , Nev.—Bartlett v. Bishop, of Ne-: 
vadfiw 91 P.2d .^8.; 59 l^ev. 258. /' '' 
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If Ultimate issue remains the same 

Intervention need not be dismissed. 
—^Bartlett v. Bishop of Nevada, 91 P. 
2d 828, 59 Nev. 283. 

52. Cal.—W. H. Marston Co. v. Cen- 

tral Alaska Fisheries Co., 258 P. 
938, 201 Cal. 716. , ~ 

Nebl—^Brainage Bist. No. 1 of Xdn- 
coln County v. Kirkpatrick-Pettis 
• Co., 800 N.W. 682, 140 Neb. 630. . 

53. Ohio.—^Pertel v. Sampliher, 18 
. Ohio Cir.Ct 740, 4 Ohlp Cir.Bec. 

166. 

54. Neb.—^Mpntgomeiy v* Bresher, 

149 N.W. 314, 97 Neb. 112, . . 

65. Md.—Conroy v. Southern Mary¬ 

land Agn Ass'n, 169 A. 802, 166 M^ 
'494.. 

66. Iowa.—Guinn, V. Iowa,, etc., R. 
Co., 101 N.W. 94, 126 Iowa. SOI. 

67. Ba.—Bubrooa v. Her Husband,. 8 
. Ba.Ann. 331. . 

58. Ba.—^Buckner V; Baker, 11 Ba. 

469. ^ 

59. Cal.—Poehlinajln v. Keinnpdy, 48 

Cal. 201. ; ’ 

6ip. Arizl—j^nsworth v. EJvans,. 80 P. 
, .34^ .9 Ariz^ 276. . 

47 C.J. p 116 note 19. , 
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er he Is to b.e treated as a plaintiff or a defendant de¬ 
pends on the character Of the rights asserted and the 
relief asked by him. 

An intervener becomes a party to the actional 
with, in general, the same rights and liabilities as 
the original parties, as discussed infra § 70. Gen¬ 
erally he comes into court to assert a right superior 
or antagonistic to some or all of the parties touch¬ 
ing the subject matter of the litigation.Inter¬ 
vention does not change the nature and character 
of the original action or proceedings,®^ at least 
where the intervener unites with defendant to re¬ 
sist the claim of plaintiff,®^ or where a purchaser, 
pendente lite, from plaintiff intervenes for the pur¬ 
pose of asserting his rights as, purchaser.®® The 
fact that the court grants leave to intervene does 
not mean that it decides the case in favor of the 
intervener.®® 

Cure of defect as to parties. The intervention of 
persons who are ~ necessary parties to the action 
to confer jurisdiction on the court to try a cross 
action filed by the original defendant has been held 
to cure any original defect as to parties.®*^ 

Intervener as plaintiff or defendant Intervener 
may occupy the position of either plaintiff or de¬ 
fendant in the action,®® and whether he is to be 


§ 69 

treated as one or the other seems ta depend on the 
character of the rights asserted and the relief asked 
by him.®® Thus the view has been taken that an in¬ 
tervener becomes,, to the extent of his intervention, 
a plaintiff against the party or parties to the orig¬ 
inal action against whom his claim gr demand is 
made.70 On the other hand, an intervener has been 
regarded as a defendant where he resists plaintiffs 
alleged rights.'^l In some jurisdictions an inter¬ 
vener stands in the character of plaintiff as to 
the nature of his title and the object of his de¬ 
mands,*^® and a plaintiff in. intervention who, un¬ 
der statute, unites with defendant in resisting a de¬ 
mand of plaintiff does not thereby become a defend¬ 
ant in the full sense nor can that status be con¬ 
ferred on him by the court.'^^ Moreover, one in 
the position of ah intervener cannot, without' the 
consent of plaintiff, substitute himself for defend¬ 
ant.*^® The view has been taken that a person, who 
appears by an attorney different from plaintiffs 
and who sets up a claim separate from plaintiffs, 
cannot by motion be made a plaintiff,7® although 
he may become a defendant in a proper case,^^ 
Where the statute authorizes an intervener to join 
only a party plaintiff or defendant, and he does nei¬ 
ther, he can present nothing to the court for con- 
siderationl^® 

Maryland Fidelity, etc., Co., 83 So. 
674, 109 La: 491.' 
i7 C.J. p 115 note 30. 

Statiuji of plaintiff 
Interveners who imited with de¬ 
fendant in resisting: claims of state 
suing in trespass assumed status of 
plaintiff in relation to s.tate, and 
state .was. required to plead as. de¬ 
fendant In ordinary suits, and state's 
reconventional demand against inter¬ 
veners, for any 'cause, was good, .not¬ 
withstanding interveners were non- 
residents.-—State V, Jefferson Island 
Sait liUnl'ng .Co.^ 163 , 80 . 145, 188, La. 
304, certiorari denied. Jefferson is¬ 
land Salt Mining- Co. v. State Of 
Louisiana, 66 S.Ct 591, 297 t;.S. 716, 
80 L.Ed. 1001, rehearing denied 66 S. 
Ct. 66.7, 297 TT.S. 729, 80 L.Bd. 1011. 

7^ La.—St, Charles St. R. Co. v. 

Maryland Fidelity, etc,, Co;, 33 So. 

, 674, 109 La. 491. 

76. Neb.— Corpus Juris dted^ in. 

; . Drainage Dist No. i of Llnciln, 
County V. Kirkpatrick-Pettis Co., 
800 N.W. 682, . 686 , 140, Neb. 680. 

'47 Q.J. p 115 note 82. 

78- N.T.—Guardian Trust Co. ,v, 
j > Straus, 115 N.T.S. 247, ;81 Misc. 441,. 

77- N. Y.-muardian : Trust Co. v. 
Straus, supra. . ' 

78- iowa.-—Mathews. V. Turner, 286 
N.W. 412, 212 Iowa 424. 


6L Ala.—JBVanklin v. Dorsey-Jack- 
son Chevrolet Co., 20 So.2d 220, 
246 Ala. 246, 167 A.L.R. 154. 

Colo.—Corpus Juris cited in. Gates 
v. Hepp, 36 P.2d 867, 860, 95 Colo. 
286. 

Mich.—Stratford Arms Hotel Co. v. 
. General Casualty & Surety Co,, 229 
N.W. 506, 249 Mich. 518, 

Minn.—State ex rel. Bergln y. Fitz¬ 
simmons, 88 N.W.2d 864, 226 Minn. 
667.' . 

N.M.—State ex rel. Lebeck v. Chavez, 
113 P.2d 179, 46 N,M. 161. 

47 C.J. p 116 note 20. 

“Intervention . . . results; in 
t^ addition of a new party or new 
parties to an original action for the 
purpose of hearing and determining, 
at the same tide, all conflicting 
claims which may be made to the 
subject-mUtter in litigation.'’-Reay 
V. Butler, 7 P. 669, 671, 2 Cal.XJhrep. 
Cas. 601. 

in absence of. appeal from order 
permitting party to intervene, party 
obtained status of Interveher e-ven 
though order was not warranted.— 
Appeals of Hasnevich, .189 ’ A. ^79, 
124, Pa-’^uper, 682. 

88. Mass..>^<flieGk V. EAplan, 182 N. 
B. 806, 280 Mass. 170. .. 

63. Ga. — ^Turner V. Prigmore, 48 S.B. 

2d 259, 202 Ga. 877.' 

47 Cj.J, i) 116, note 22. . \ . 

6^. ir.S.—^Thorn Wire, Hed|ge Co,, v. 
67 C.J.S.—64 


Fuller, Minn., 7 S.Ct. 1266, 122 U. 
S. 635, 50 L.Bd. 1235. 

65. Tex.-^abb v. Boston, 198 S.W. 
137, 109 Tex. 26. 

66 - Puerto Rico.—^Fernftndez. v. 
Avellanet, 16 Puerto Rico 61. 

67. Tex.—^B^rbanks v. McAllen, Civ. 
App., 170 S.W,2d 681, error refused, 

68 . Tex.^Savage v. Cowen, Com. 
App., 33 S.W.2d 488—Simpkins v. 

. Searcy, 82 S.W. 849, 10 Tex.Civ. 
App. 406—^Ivey v, Harrell, 20 S.W. 
776, 1 Tex.Civ«A 4 PP. 230. 

69. Tex,—Security State Bank v. 
Merritt, Civ.App., 287 S.W. 990. 

47 C.J. p 116 note 26. 

Xnteryeuer olalHilug fund iu court 
is plaintiff as against other parties.— 
Gravely v. Phillips, 127 So; 248, 23 
Ala;App. 471,. 

70. Ibwa-—Grimes v. kelloway, 216 
N.W. 953, 204 Iowa 1220. 

Tex.—Corpus Juris cited iu Pacific 
; ’ American Gasoline Co. of Texas v. 
Miller, Clv.App., 61 S.W. 2 d 1024, 
1026. 

47 C.J. p 116 note 27. 

71. Tex—Savage v. Cowen, Cbm. 

App:, 83 S.W.2a 433. , 

47 ,C.J. p 116 note 28. 

72. ' La.—Clapp V. Phelps, 19 La.Ann. 

< 461, 92 Am-D. 645.' ’ 

73- pharies' St. R. Co, vJ 
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§ 70. -— Rights and Liabilities of Inter¬ 
vener in General 

An Intervener in a pending action ordinarily has rights 
and is subject to obligations equal t0| or as broad as, those 
of the other parties. 

After intervention the intervener ordinarily has* 
rights79 and is subject to obligations^® equal to, or 
as brOad as, those of the other parties. His rights 
are just as much entitled to judicial protection as 
those of the original parties, provided an adjudica¬ 
tion thereof does not alter the essential character* 
of the litigation.*^ The view usually taken is that 
the intervener, by intervening, submits to the juris¬ 
diction of the court;** but the right of an interven¬ 
er to raise the objection that the court in which the 

79. Colo.-^^~Ooxpiui OTiirls died la 
Gates V. Hepp, 36 P.2d 867, 860, 96 
Colo. 285. 

Kan.—Corpus ^Turls dted la. Fitch v. 

United Royalty Co., 56 P.2d 409, 

414, 143 Kan. 486. 

Mont.—Westlake v. District Court of 
First Judicial Dlst. in and for Lew¬ 
is and Clark County, 167 P.2d 588, 

118 Mont. 414. 168 A.L.R. 911— 

Bur^resiS v. Hooks, 62 P.2d 228, 103 
Mont 245., 

N’ev.—Bartlett "v. Bishop of Nevada, 

91 P.2d 828,'59 Nev. 283. 

47 C.J. p 116 note 86. 

BCera appaaraaoa as witness iasuf- 
floleat 

Statutory right of party having in¬ 
terest in litigation to Intervene by 
“uniting with the defendant In re¬ 
sisting the claims of the plaintifT’ 
means right to appear in court as a 
party, and is not satisfied by permit¬ 
ting appearance as a witness.— 

Franklin v. Dorsey-JackSon Chevrolet 
Co., 20 So.2d 220, 246 Ala. 246, 167 
A.L.R. 154. 

80. Colo.—Corpus Juris cited ia 
Gates V. Hepp, 35 P.2d 857, 860, 

. 95 Colo. 285. 

I^erto Rico.—^Ferndndez v. Avel- 
lanet, 16 Puerto Rico .61. 

81. Kan.—^Pltch v. United Royalty 
Co., Kan., 55 P.2d 409, 143 Kan. 486 
—^Hoxie State Bank of Hozie v. 

Yaughn, 21 P.2d 366, 137 Kan. 648. 

82. La.—State v. Jefferson Island 
Salt Mining Co., 163 So. 145, 183 
LaJ 304, certiorari denied Jefferson 
Island Salt Mining Co. v. State of 
Louisiana, 66 S.Ct 591, 297 U.S. 

716, 80 L.lld. 1001, rehearing denied 
66 act. 667, 297 U.S. 729, 80 L.Bd. 

1011 . 

47 C.J. p 116 note 88. 

Xaterveaers must cbaoede court’s 
Jurisdiction in main proceeding and 
that their Interest is subordinate.— 

Gauss V. Central West Casualty Co„ 

258 N.W. 252, 266 Mich. 159. 

83. Cal.—^Maguire* v. Cunningham,' 

222 P. 838, 64 Cal-App. 636. 

84. Pa.—Hinnershitz Cemetery Co. 


original action is,brought does not have jurisdic¬ 
tion of the subject matter has been recognized,** 
even where intervention for the sole purpose of 
objecting to the jurisdiction of the court is not per¬ 
missible,*4 and-he cannot, maintain his action if 
the court is without jurisdiction of the subject mat- 
ter.*5 

Unless otherwise provided by statute,** the in¬ 
tervention must be in subordination to, and recog¬ 
nition of the propriety of, the main proceeding.*? 
While exceptions to the general rule have been rec¬ 
ognized,** it has frequently been held or stated 
expressly or in substance that ordinarily the inter¬ 
vener must take the case as he finds it.** He is 

89. Colo.—^In re Webb’s' Estate, 92 
P.2d 328, 104 Colo. 446. 

Fla.—^Bancroft v. Allen, 174* So. 749, 
128 Fla. 14. 

Ga.—Turner v. Prigmore, 43 S.B.2d 
259, 202 Gsi, 377—City of Baxley -v. 
Drew, 9 S.E.2d 761, 190 Gsl ,486— 
Elliot V. Macauley, 169 S.E. 358, 
177 Ga 96—Corpus Juris cited in 
Fountain v. Bryaii, ' 166 S.B. 766, 
767, 176 Ga 31—Chamblee v. Way- 
man. 146 S.B. 851, 167 Ga 821— 
Gravejs v. Decatur, 146 S.E. 636, 
167 Ga 690—Continental Trust Co. 
v. Sabine Basket Co., ,141 S.E. 664, 
165 Ga 691—Smith v. Manning, 116 
S.E. 813. 155 Ga 209. 

Idaho.—Anderson v. Ferguson, 67 P. 

2d 825, 56 Idaho 554. 

Ill.—Weil-McLain Co. v. Collins, 71 
N.B.2d 91, 395 Ill. 603—Gray v. 
First Nat. Bank of Chicago, 57 N. 
B.2d 363, 888 Ill. 124—Chicago Ti¬ 
tle & Trust Co. V. Chief Wash. Co., 
13 'N.B.2d 168, 868 Ill. 146—Hair- 
grove V. City of Jacksonville; 8 
N.B.2d 187, 366 UL 163—Toman v. 
Tufts, 56 N.H.2d 135, 328 IlhApp. 
616—^Tedor v. Chicago City Bank 
& Trust Co.. 64 N.E.2d 728, 328 Ill. 
App. 42—^In re Belleville Bank & 
Trust Co., 23 N.H.2d 810, 802 Ill. 
App. 859—^Bachellor v. Dockter- 
man, 10 N.B.2d 42, 291 UhApp. 418. 
Ind.—Gerdenlch v. Goss, 60 N.B.2d 
603, .116 Ind.App. 538—Abeele v. 
Ruse, 44 N.E.2d 235, 112 Ind.App. 
696—^Universal Credit Co. v. Col¬ 
lier, 15 N.E.2d 752, 105 Ind.App. 
483. 

La—Urania Lumber Co. v. Louisiana 
Tax Commission, 132 So. 650, 171 
La 978—Seib v. Cooper, 127 So. 
880, 170 La 105—Stat^ exrel. Tem¬ 
ple V. Vernon Parish School Board, 
App., 178 So. 176, followed in State 
ex rel. Wlnfree v. Vernon Parish 
School Board, 178 So. 180, State ex 
rel. Johnson v. Vernon. Parish 
School Board, 178 So. 180, State ex 
rel. Merchant v. Vernon Parish 
School Board, 178 So. 180, State ex 
rel. Haight v. Vernon Parish School 
Board, 178 So, 181, and Stats ex 


V. Miller, 37 PaDist.&Co. 671, 82 
Berks Co. 90. 

Intervention for the purpose of at¬ 
tacking Jurisdiction see supra § 60. 
85. La—^Labarre v. Burton-Swartz 
Cypress Co., 58 So. 113, 126 La 
982. 

88- Mass.—Check v. Kaplan, 182 N. 

E. 305, 280 Mass. 170. 

87- U.S,—Dolcater v. Manufacturers 
A Tiadera Trust Co., D.C.N.T., 25 

F. Supp. 637, appeal dismissed In re 
Dolcater, 106 F.2d 30—Mueller v. 
Adler, C.CJLMO., 292 F. 138. 

Fla—Singletary v. Mann, 24 So.2d 
718, 167 Fla 37, 166 A.L.R. 904— 
Carr v.' Carlisle, 200 So. 529. 146 
Fla 201—^Riviera Club v. Belle 
Mead V. Development Corporation, 
194 So. 783, 141 Fla 538. 

Kan.—^Porth v. Local Union 201, 199 
P.2d 788, 168 Kan. 166. 

Mass.—Check v. Kaplan, 182 N.E. 

306, 280 Mass. 170. 

Mich.—Gauss v. Central West Cas¬ 
ualty Co., 253 N.W. 252, 266 Mich. 
159—^Livingston v. Southern Sure¬ 
ty Co. of New York, 247 N.W. 712, 
262 Mich. 438—Chase v. Washte¬ 
naw Circuit Judge, 183 N.W. 68, 
214 Mich. 288—Sidebottom v. Cal¬ 
houn Circuit Judge, 167 N.W. 966, 
202 Mich. 116. 

Bill held in. suhordiaatioiL of main 
proceeding 

Fla—Carr v. Carlisle, 200 So. 629, 
146 Fla 201. 

Xndlvidtial right not in subordina¬ 
tion, to and in recognition of,, the 
propriety of the main proceeding may 
not be asserted against one of the 
parties,—Forth v. Local Union 2Q1, 
199 P.2d 788, 166 Kan. 166. 

88. Wls.—Castle v. Madison, 89 N. 

W. 166, 118 Wls. 846. 

47 C.J. p 116 note 41. 

Substantial rijghts of intervener 

; Limitations on rule that intervener 
takes the case as he finds rest on the 
ground that parties to original suit 
have no power to waive intervener’s 
substantial rights.—Fountain v. Bry¬ 
an, 166 S.B. 766, 176 Ga. 31. 

1010 
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bound 'by the record of the case at the time of his 
intervention^® and cannot complain of the proprie¬ 
ty or mode of the procedure.®^ Under some stat¬ 
utes, however, the court may in its discretion per¬ 
mit the intervener to question the propriety of the 
main proceedings.®^ 

Plaintiff cannot cut the intervener off from join¬ 
ing in the defense by obtaining an erroneous ruling 
disallowing defendant to make any defense.®® 
Where a party has raised a question as to a par¬ 
ticular matter, the intervener is entitled to what¬ 
ever benefit may accrue to him in respect thereof. 


§ 70 

even though he cannot himself raise such question 
in the first instance.®^ The right to intervene in 
a proceeding in rem does not include the right to 
take the property from the custody of the court or 
officer entitled to its possession.®® 

Changing issues and raising new issues. While 
it has been held that the intervener may set up 
personal rights which he has in the subject matter 
different from, and in addition to, those of the par^ 
ties,®® in some jurisdictions an intervener cannot 
change the issues between the original parties®"^ 
and cannot raise new issues or issues foreign to the 


PARTIES 


rel. Brown v. Vernon Parish School 
Board, 178 So. 181—^Valley Securi¬ 
ties Co. V. De Roussel, 133 So. 405, 

16 La.App. 115. 

Mich.—Smith v. Norton Tp., Muske¬ 
gon County, 29 N.W.2d 886, 319 
Mich. 366—^Livingston v. Southern 
Surety Co. of New York, 247 N.W. 
712, 262 Mich. 438—^Michigan Trust 
Co. V. National Bank of Ionia, 216 
N.W. 472, 241 Mich. 146. 

Mo.—Watkins v. Donnell, 175 S.W. 

280, 189 Mo.App. 617. 

Neb.—State ex rel. Nelson v. Butler, 

17 N.W.2d 683, 146 Neb. 638— 
Drainage Dist No. 1 of Lincoln 
County V. Klrkpatrick-Pettis Co., 
300 N.W. 682, 140 Neb. 630. 

Nev.—^Ryan v. Landis, 75 P.2d 734, 
68 Nev. 263. 

Okl.—^Franklin v. Margay Oil Corpo¬ 
ration, 163 F.2d 486, 194 Okl. 619. 
Pa.—Appeals of Kasnevich, 189 A. 

679, 124 Pa.Super. 682. 

Tex.—Corzelius v. Cosby Producing 
& Royalty Co., Clv.App., 62 S.W.2d 
270—^Lynn County School Board v. 
Garlynn Common County Line 
•School Dist., Civ.App., 118 S.W. 
1070, error rel used. 

47 C.J. p 116 nc^e 42. 

Appointment of recAivw 
Having submitted himself to 
court's jurisdiction by intervention 
in suit seeking appointment of re¬ 
ceiver, intervener could rCoi question 
validity of appointment—Livingston 
V. Southern Surety Co. of New York, 
247 N.W. 712, 262 Mich. 438. 
Objection to pleading or process 

(1) An intervener cannot raise an 
objection to the pleadings or process 
which defendant, vouching him into 
court did not urge.—Fountain v. 
Bryan, 166 S.H. 766, 176 Ga. 31— 
Charleston, etc., R. Co. v. Pope, 122 
Ga. 677,, 50 S.E. 374. 

(2) An intervener cannot raise an 
issue as to formality of pleadings.— 
Toman v. Tufts, 66 N.E.2d 135, 323 
ni.’App. 616. 

Amendment to statute barring recov¬ 
ery 

Interveners suing after amendment 
of statute haj9 barred recovery do 
not baye, though device of interven¬ 
tion, ' the same rights as those en¬ 


joyed by original plaintiffs who ob¬ 
tained decree before restrictive 
amendment to statute was enacted. 
—Well-McLaln Co. v. Collins, 71 N. 
B.2d 91, 396 m. 603. 

Position of original parties cannot 
be changed by intervener who is not 
an Indispensable party.—State ex rel. 
Nelson v. Butler, 17 N.W.2d 683, 146 
Neb. 638. 

90. Cal.—^Allen v. California Water 
& Tel. Co., 187 P.2d 393, 31 Cal.2d 
104—McNeil V. Morgan, 108 P. 69, 
167 Cal. 378. 

Fla.—^Bbersbach Const. Co. v. Charles 
Rlngling Co., 131 So. 148, 100 Pla. 
1270. 

Ga.—^Merritt v. Georgia Chemical 
Works, 162 S.1I. 246, 170 Ga. 163. 
m.—Hairgrove v. City of Jackson¬ 
ville, 8 N.B.2d 187, 366 Ill. 163— 
Toman v. Tufts, 56 N.B.2d 136, 323 
IlLApp. 616-^In re Belleville Bank 
& Trust Co., 23 N.E.2d 810, 302 Ill. 
App. 369. 

Ind.—Gerdenich v. Goss, 60 N.E.2d 
603, 116 Ind.App. 538—Abeele v. 
Ruse, 44 N.E.2d 236, 112 Ind.App. 
696. 

Pa.—Appeals of Kasnevich, 189 A. 

679, 124 Pa.Super. 682.. 

Tex.—Lynn County School Board v. 
Garlynn Common County Line 
School Dist, Civ.App., 118 S.W.2d 
1070, error refused. 

Intervener takes pleadings as they 
are at time permission Is granted 
for him to intervene. 

Fla.—^Riviera Club v. Belle Mead De¬ 
velopment Corporation, 194 So. 783, 
141 Fla. 638. 

Ga.—Manning v. Wills, 17 S.B.2d 261, 
193 Ga. 82. 

Ill.—Continental Ill. Nat. Bank & 
Trust Co. of Chicago v. Sever, 65 
N.H.2d 386, 393 Ill. 81—Groves v. 
Farmers State Bank of Woodlawn, 
12 N.E.2d .618, 368 Ill. 36. 

Tex.—Lynn County School Board v. 
Garlynn Common County Line 
School Dist, Civ.App., 118 S.W.2d 
1070, error refused. 

91. Fla.—^Bancroft v. Allen* 174 So. 
749, 128 Fla. .14. 

Ill.—^Toman v. Tufts, 66.N.B.2d 136, 
323 IlLApp, 516. _ 
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La.—Seib v. Cooper, 127 So. 880, 170 
La 106—^Layman v. Woulfe, 67 So. 
823, 136 La. 767—Valley Securities 
Co. V. De Roussel, 133 So. 405, 406, 

16 La App. 116. 

Mich.—Smith v. Norton Tp., Muske¬ 
gon County, 29 N.W.2d 836, 819 
Mich. 366. 

Neb.—State ex rel. Nelson v. Butler, 

17 N.W.2d 683, 146 Neb. 638— 
Drainage Dist. No. 1 of Lincoln. 
County V. KIrkpatrick-Pettls Co., 
300 N.W. 682, 140 Neb. 680. 

47 C.J. p 116 note 43. 

Previous pxooeadlugs are binding 
on intervener. 

Neb.—State ex rel. Nelson v. Butler, 
17 N.W.2d 683, 145 Neb. 638— 
Drainage Dist. No. 1 of Lincoln 
County V. Kirkpatrick-Pettls Co., 
800 N.W. 682, 140 Neb. 530. 

N.J.—^Masholie v. River Edge Bs*«. 
tates, 37 A.2d 861, 136 N.J.Eq. 193, 
affirmed Appeal of Vescelius, . 46 
A.2d 627, 136 N.J.Eq. 118, rehearing 
denied 19 A.2d 27, 129 N.J.Eq. 228. 

92. Fla—^Bancroft v. Allen, 174 So^ 
749, 128 Fla 14. 

93. La—^Lemoine v. Dupuis, 2 La,. 
App. 726. 

94. Kan.—^Lodge v. Order of United 
Commercial Travelers, 244 P. 4, 120 
Kan. 439. 

95. Cal.—In re Ghio, 108 P. 616, 157 
Cal. 562, 137 Am.S.R. 146, 37 L.R. 
A.,N,S., 649, affirmed 32 S.Ct 207,. 
223 U.S. 317, 66 L.Ed. 453. 

93. Kan.—^Porth v. Local Union 201^ 
199 P.2d 788, 166 Kan. 166. 

97. Ill.—^Hairgrove v. City of Jack-^ 
sonville, 8 N.E.2d 187, 366 Ill. 163— 
In re Belleville Bank & Trust Co., 
.23 N.B.2d 810, 302 IlLApp. 369— 
Bachellor v. Dockterman, 10 Jf.E,. 
2d 42. 291 IlLApp. 418. 

Ind.—^Abeele v. Ruse, 44 N.B.2d 285* 
112 Ind.App. 696. 

Pa—^BYanklln Nat. Bank v. Kennerly 
Coal ^ Coke Co., 160 A. 902, 306 
Pa. 479—^Landis y. Gledsner, 203 
A. 899, 132 PaSuper. SOL 
47 aJ. P 116 note 48, 
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main action,?* unless otherwise ordered by the court 
in its discretion,** nor can he compel an alteration 
of the nature or form of the original proceedings,^ 
nor can he broaden the scope or'function of the 
proceedings by urging claims or contentions which 
have their .proper forum elsewhere.* However, 
the right of the intervener to raise new issues,?, 
at least new issues Of fact,^ has been recognized 
in some cases. 

Defeating plaintiff's recovery and protecting 
rights of persons other than intervener. According 
to some cases an intervener cannot urge matters 
which would go to the dismissal of the action® or 
make defenses which are personal to defendant* 
His rights are limited to the protection of his own 
interests, 7 and if he does not. involve himself in the 


issues tendered by plaintilFs petition against defend¬ 
ant, except to assert a paramount title to the proper- 
ty involved, an intervener cannot interfere in the 
action'further than to prove his dim right to the 
property involved;* However, there is authority 
for the view that the intervener can make a de¬ 
fense to plaintiffs case in so far. as it affects the 
intervener’s own claims.* So one who has. ac¬ 
quired property of defendant involved in the suit 
has the rights of a defendant in defense of his title, 
including the right as intervener to move for dis¬ 
missal of the action.1* Moreover, a statutory pro¬ 
vision that intervention shall be in recognition of the 
propriety of the main proceeding does not prevent 
the intervener from seeking .to defeat recovery by 
plaintiff.il ' An intervener is not prevented from 


Zntezveaex who' Is not Indlspeiisahle 
party 

Neb;—State ex-rel. Nelson v. Butler, 
17 N.W.2d 683, 146 Neb. 638. . 
Additional grounds for attack 

Where assignee suing on life policy 
asserted validity of both policy and 
of assigmment while Insurer attacked 
validity of; both, petition of inter¬ 
vention of insured's testamentary 
executrix attacking validity of as¬ 
signment was held, not objectionable 
on ground that it changed issues, 
notwithstanding attack was based on 
grounds, all of which were, not relied 
o^n by insurer.—^Travia v. Metropoli¬ 
tan Life Ins. Co., 173 So. 721, 186 La. 
934. 

Change In demand 

6n intervention by purchaser’s 
mortgagee in vendor's, suit to dis-. 
solve sale on ‘ purchaser’s default, 
mortgagee’s tender in open court of 
balance of price for. purchaser’s dis¬ 
charge, made on condition that mort¬ 
gagee be not subrogated to vendor’s 
rights, was. held not to change sub^ 
stance of demand.—rLandry v. Haw- 
^ns/ tiaApp., 166 So. 796. 

98- Fla.—^Riviera. Club v. . Belle 
Mead J^evelopment’ Corporation, 
194 So. 783, 141 Fla. 638-rEbers- 
bach Const. Co. v. Charles Hlng- 
ling Co., 131 So. 148, 100 Fla. 1270. 
Ga.—Go^ns Xurls cited in Fountain 
V. Bryan, 166 S.B. 766, 767, 176 
Ga 31. " ' 

m.—^Halrgrove v. City of Jackson¬ 
ville, 8 N.F.2d. 187, 366 IlL. 163— 
In re Belleville Bank & Trust CO., 
28 ,N.B.2d 810, 802 Ill.App. 369: 
iha-r-Abeele v. RusC, 44 N.B.2d 236, 

' 112 ’lnd.App. 696. 

La.—State ex rel. Temple v. Vernon 
Parish School Board, App., 1^8 So. 
176, 178, followed in State ex rel. 
Winfree v. Vernon Parish School 
l^oard: 178 So. 180, State ex rel. 
Johnson y. Vernon Parish School 
Board, 178 So. 180, State ex ;rel. 
Merchant v. Vernon Parish. Sehool 


Board, 178 So. 180, State ex rel. 
Haight V. Vernon. Parish School 
Board, 178 So. 181, and State ex 
rei Brown v. Vernon Parish School 
Board, 178 So. 181. 

Md.—OorpiLS. Juris cited in Conroy 
V. Southern Maryland Agr. Ass’n, 
169 A. 802,. 806, 166 Md. 494. 

Minn.—^Twin City Milk Producers 
Ass’n V. Helger, 271 N.W. 253, 199 
Minn. 124. 

Okl.—IFranklin v. Margay Oil Corpo¬ 
ration, 163 P.2d 486, 194 Okl. 619. 

47 C.J. .P 116-note 49. 
mtervener who is not indispensable 
party • 

Neb.—State ex rel. Nelson v. Butler, 
17 N.W.2d 683, 145 Neb. 638. 

Issues distinguished from facts 
Interveners ordinarily are entitled 
to present only issues, as distin¬ 
guished from facts, which susl^n or 
oppose respective contentions of re¬ 
lators and respondents.—State ex rel. 
Nelson v. Butler, supra. 

Desnand for damages inoldentol to 
main suit is permissible under some 
statutes; such demand does not raise 
a new issue or an issue foreign to 
the. main action.—^Blodgett Constr. 
Co. V. Caddo Levee List., 96 So. 281, 
163 Leu 623-^ailleteau v. Bor^delon, 
App., 89 So,2d 117. 

Improper issues 

In suit to compel stockholders to 
pay. subscription price, Intervener 
could not as ‘matter of right litigate 
issues raised by his petition as. to il¬ 
legality of stock issue and int4r- 
: vener's preferential subscription 
light.—Conroy v. Southern Maryla 4 id 
Agr. Ass’n, 169 A. 802, 166 Md. 494. 
Xhipropear oonnterpla^ 

In suit to quiet title in which de¬ 
fendants asserted right. to redeepi, 
plaintiff’s grantor intervening could 
not counterclaim against defendants 
for damages for £raud in prior con¬ 
veyance.—Hoffman v. Bighdio, 24 S. 
:W:2d 126,'324 Mo. 616. 

99u Fla.—Riviera dub v« Belle Mead, 
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Development Corporation, 194 So. 

, ,783. 141 Fla. 638, . , = 

1- Okl.—Franklin v. ’ Margay Oil 
Corporation, 163 P.2d 486, 194. Okl. 
619. 

Intervener who Is not indispensable 
party 

Neb.—State ex rel. Nelson v. Butlerr 
17 N.W.2d 688, 145 Neb. 638. 

2. Cal.—Wright v..; Jo^rdan, ' 221 P, 
916, 192 Cal 704:^Bemh6imer v. 
Bernhelmer, 196 t».2d 813, 87 Cal. 
App.2d 242—i-People v. Brbphy, 120 
P.2d 946, 49 CalA.pp.2d 16—Lind- 
say-Strathmore Iir. Dist. v. 
Wutchumha Water, Co., 296 P. 942, 
111 CaI.App. 707. 

Fla.—Ebersbach ' Const Co. v. 
Charles Ringling Co., 131 So. 148; 
100 Fla 1270. 

3. Mont.-i-New Salem State Bank v. 
Schultze, 209 P. 699, 63 Mont 410. 

4. Colo.—Cache La Poudre Irr, 

Ditch Co. V. Hawley, 96 “P. 317, 43 
Colo. 82. ' 

47 CJ. p 116 note 61. 

B, La—Seib v. Cooper, 127 So., 380, 
17Q La 105. ' 

47 C.J. p 116 note 62., 

6, Mont—Griffith v. Montana 
Wheat Growers’ Ass’n,' 244 P. 277; 
76 Mont 466. 

47 CJ. P 116 note 63. 

7. , Ky.—Hagedorn v. Reiser, 221 S., 
.W.2d 683, 810 Ry. 667. 

: 47 CJ. pile note 54. 

,aL Iowa.—McCullough v. Connelly, 

, 114 N.W. 301, 137 Iowa 682, 15 L. 

R.A.,N.S., 823. r . . 

:47 C.J.pll6noteB6. . 

'9. Tex.—^Brovm v. Mitchell, 1 Tex. 
Unrep.Cas. 373. 

10. U.S.—^Pueblo De Taos v. Archu- 
. leta, C.CA.NJME.,. 64 F.2dA07. 

11m Mich.—Weatherby v; ■ Jddge 

Kent Cir. Ct, 160 N.W. 611,' 194 
. Mich. 46. ’ ' 
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showing fraud or collusion between the original par¬ 
ties by which his interests are affected,but, in 
th6 absence of allegations and proof of fraud, the 
intervener may not take over the defense of the 
action.i3 

A compromise or se^ttlemeni between the original 
parties cannot affect the intervener's rights where 
he has acquired a standing in court.^^ . 

§ 7L -Proceedings in Cause after Iiiter- 

vention 

a. In general • - 

b. Pleading 

c. Evidence 

d. Heating or trial 

e. ibecision or judgment 

a« La (General 

After Intervention the Intervener generally fs subject 
to, or governed by, the rules of practice which apply to 
othejr parties. 

■ In general an intervener is subject to, or governed 
by,^5 and can claim the benefit of,t® all rules of 
practice which apply to parties in general. Accord¬ 
ing to some' decisions, the case proceeds on the 


same rules and principles as would have: governed 
if no third person , had intervened.l*'^' Under some 
statutes,, and even without regard or reference to 
any statute, an intervener cannot retard the pri^i- 
pal action.i^, A .statutory provision that the in¬ 
tervener has no right .to a delay operates to , pre¬ 
vent a delay of ,the trial of the action,but doe? 
not refer to such delay as may result from over¬ 
ruling a motion for judgment.^® 

Notice of proceedings. The view has been taken 
that an intervener may not successfully complain 
of a want of notice of an order in open court be¬ 
tween the original parties.^i On the other hand, 
he is entitled to a statutory notice of trial of an 
issue of fact.22 

Effect of failure of main action. Under some 
• of the authorities, an. intervener’s petition stands 
or falls with the main action or demand.^^ There¬ 
under, the. intervention ordinarily fails if plaintifl 
in the main action has no right’ of action.^^ On 
failure of the main action, as on dismissal, or the 
sustaining of a demurrer or exception of no rigiht 
of action, the intervention also falls and may be 
dismissed^® where no different or additional fe- 


12. K:an.-:-Porth v. Local Union 201, 
199 P.2d 788, 166 Kan. 166. 

47 C.J. P 116 note 67. 

13- Kan,—^Porth v. Local Union, su- 
' Pr®- 

14. La.—^Labarre v. Burton-Swartz 
Cypress Co., 53 So. 113, 126 La. 
982. 

15. Neb.—^Arnold v. Weimer, 68 N. 
W. 709, 40 Neb. 216. 

47 CJ. p 117 note 61. 

Zntezvener shotUd enter appear- 
4ULoe and prpceed as other parties.— 
Schumacher v. Klitzing, 187 N.E. 
458, 362 Ill. 530. 

JU defendant 

(1) Under some statutes, where 
•one ’ has intervened as a party de¬ 
fendant, he may appear, plead, pros¬ 
ecute, defend, or appeal .as other 
parties litigrant,—^Hinnershitz Ceme¬ 
tery Co. V, Miller, 37 Pa.Uist & Co- 
571, 32 Berks Co. 90. 

(2) Where order authorizing* ap¬ 
plicant to intervene in action as a 
•defendant provided that plaintiff was 
to serve an amended complaint on 
applicant and that action was there¬ 
after to proceed in accordance with 
the civil practice act, applicant had 
•all the lights of a defendant and 
was not merely a defendant for lim^ 
ited purposes.-i-Incorporated Village 
•of Island Park v. Island Park-Long 
Beach, Inc., 81 N.T.S.2d 407, aJOarmed 
^3 N,T.S.2d 642, 274 App-UiV. 930, 
:i^eargument and appeal denied 85 N. 
'T.S.2d 610. 


16. Cal.—^People, vi Perris Irr. Dist., 
64 P. 399, 132 CaJ. 289. 

47 C.J. p 117 note 62, 

17. N.H.—Carleton v. Patterson, 29 
N.H. 680. 

IB. IlL-r-Hairgrove v. City of Jack¬ 
sonville, 8 N.B.2d 187, 866 Ill. 163. 
La.-—Urania Lumber Co. v. Louisi¬ 
ana Tax Commission, 132 So. 650, 
171 La 973-rBoard of Comers of 
Orleans Levee Dist. v. Whitney 
Trust & Savings Bank, 129 So. 668, 
171 La 28—Seib v. Cooper, 127 So. 
380, 170 La 106—State ex rel. 
Temple v. Vernon Parish School 
Board, App., 178 So. 176, followed 
in State ex rel.'Winfree v. Vernon 
Parish School Board, 178 So. 180, 
State ex rel. Johnson v. Vernon 
Parish School Board, 178 So. 180, 
State^ ex rel. Merchant v. Vernon 
. Parish School Board, 178 So. 18Oj 
State ex rel. Haight v. Vernon 
Parish School Board, 178 So. 181 
and State ex rel. Brown v. Vernon 
Parish School Board, 178 So. 181. 
47 C. J. P 117 note 68. 

19. Iowa—^Ringen Stove Co. v. 
Bowers, 80 N.W. 318, 109 Iowa 176 
—Kassing V. Walter, 66 N.W. 832. 
Bight to oontiniiahoe 
In determining right to cohtihu- 
ance of intervener, statute providing 
that couirt shall determine on inter¬ 
vention at same time that action is 
decided and that Interveher has no 
right to delay must be taken into 
consideration.—^Plood v. City Nat. 
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BanJc of Olinton, 263 N-W. S21, 220 

Iowa 936, certiorari denied City Nat. 

Bank of Clinton, Iowa v. Flood, 66 

S.Ct. 749, 298 U.S. 666. 80 L.Ed. 1390. 

Oontinuanoe held . properly denied 

fowa—^Flood V. City Nat. Bank of 
Clinton, 263 N.W. 321, 220 Iowa 
936, certiorari denied City Nat 
Bank of Clinton, Iowa v. Flood, 
66 S.Ct 749, 298 U.S. 666, 80 L.Bd. 

- 1390. 

20. Iowa—^Bingen* Stove Co. v. 
Bowers, 80 N.W. 818, 109 Iowa 
176. 

47 C.J. P 117 note 71. 

2L La.—^Thompson v. Mylne, 4 La 
Ann. 206. 

22. Cal.—^Townsend v. Driver, 90 P. 
.1071, 6 Cal.App..681. 

23. Colo.—^Ramey v. Gent, 86 P.2d 
1083, 103 Colo. 428. 

Ga—Manning v. Wills, 17 S.B.2d 261, 
193 Ga. 82. 

La—^Holley v. Butler Furniture Co., 
•App., 37 So.2d 476. 

2^ Ga—^Morris Plan Bank of Ga 
V. Simmons, 39 S.B.2d 166, 201 Ga 
167—Smith v. Manning, 116 S.B. 
813, 166 Ga 209. 

La—Labarre v. Burtoni-Swartz. Cy¬ 
press Co., 63 So, 118,, 126 La. 982. 

25.. Cal.—^Henry v. . Vineland Irr. 
Dist, 73 P. 1061, 140 Cal. 376. 

Ga—Bass v. Mayor of MilledigrevlllB, 
178. S.B. 629, 180 Ga 166, appeal 
dismissed Bass v. Mayoi' and Al«* 
dermen of City of Milledgevillo, 
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lief is prayed for by the intervener.^® So, on the 
abatement of an action because of the nonexistence 
of the named plaintiff, it has been held that an in¬ 
tervention in such action also abates where the in¬ 
tervener’s claim depends on a recovery by plaintiff 
in the main action and there is no independent is¬ 
sue between the intervener and 'defendant but 
where an exception g-oes to the merits of the action 
and the demand of plaintiff is rejected, the court 
must pass on the demand of the intervener.^® It 
is improper to dismiss an intervention on the ground 
that there is no action pending after a nonsuit has 
been granted, where the intervener is entitled to 
have the issues raised between him and the original 
parties tried and determined.^® 


b. Pleading 

The petition or complaint In Intervention must state 
facts sufficient to show the Intervener's Interest and his 
right to relief. 

In general an intervener is subject to, or governed 
by,®® and may claim the benefit of,®^ rules of plead¬ 
ing which apply to parties in general. Thus the 
rules applicable to pleadings in general apply to the 
intervener’s own pleading.®® His pleachng must 
state facts sufficient, if true, to establish the right 
or interest which he claims®® and to show that he 
is entitled to relief.®^ According to some cases, 
his pleading must set up a cause of action of his 
own,®® and, where the intervener’s pleading pre¬ 
sents a new and independent cause of action, it 
must allege all the facts required to confer jurist 
diction on the court.®® It has been held, however. 


55 S.Ct. 926. 296 XJ.S. 821, 79 L.Ed. 
1675—^Brannan v. A. B. Baxter & 
Co., 50 S.B. 46. 122 Ga. 222. 
tia.—Atkins v. -Smith, 16 So.2d 866. 
204 La. 468—Seib v. Cooper, 127 
So. 380, 170 La. 106—Gorman v. 
Gk>rman, 103 So. 766, 168 La. 274— 
Holley V. Butler Furniture Co.. 
App., 87 So.2d 476—Reed v. Jeff¬ 
ries Lumber Co., App.. 9 So.2d 87. 
Miss.—Shuptrine v. Natalbany Lum¬ 
ber Co., 198 So. 24, 189 Miss. 409. 
Ohio.—Tweed v. Biehn, 14 Ohio Supp. 
134. 

Bemnxxer Improperly sustained 

Ga.—^Powers v. Northern Mut. Life 
Ins. Co., 13 S.B.2d 171, 191 Ga. 635 
—^Hirsch v. Northwestern Mut. 
Life Ins. Co., 13 S.E.2d 165, 191 
Ga. 524. 

26. Ga.—Manning v. Wills, 17 S.E. 
2d 261, 193 Ga. 82—Continental 
Trust Co. V. Sabine Basket Co., 
Ga., 141 S.E. 664, 165 Ga. 691. 
Adopted pleadings 
Where petition was insufficient as 
allegring no cause of action, inter¬ 
vention adopting allegations of peti¬ 
tion and seeking similar equitable 
relief must likewise fall.—^Morris 
Rian Bank of Ga. v. Sinmions, 39 S.E. 
2d 166, 201 Ga. 16.7. 

Claim to property 

In action by members of associa¬ 
tion for injunction and decla,ratory 
relief with respect to proposed pay¬ 
ment by association of undistributed 
proceeds to persons who .had with¬ 
drawn from the, association, where¬ 
in such persons as Interveners not 
only opposed members' claims but 
also sought Judgment against associ¬ 
ation for share, of the prbceeds. 
Judgment dismissing the action 
brought by members did not operate 
to dismiss interveners' .cause, of ac¬ 
tion which, therefore, was still pend-- 
Ing’in trial court.—Bogardus v. San¬ 
ta Ana Walnut, Growers Ass'n, 108 
R.2d 62, 41 Cal.App;2d 939. 


27. Kan.—^Four-S Razor Co. v. Guy- 
mon, 217 P. 289, 114 Kan. 181. 

47 C. J. P 117 note 76. 

28. La—^Labarre v. Burton-Swartz 
Cypress Co., 53 So. 113, 126 La 
982. 

29. Cal.—Poehlmann v. Kennedy. 48 
Cal. 20L 

30. Ind.—‘Universal Credit Co. v. 
Collier, 15 N.E.2d 76^ 106 Ind. 
App. 483. 

47 C. J. p 117 note 7S. 

Issues raised by pleadings 

Colo.—^Most Worshipful Prince Hall 
Grand Lodge, F. & A. M. of Col¬ 
orado and Jurisdiction v. Most 
Worshipful Hiram Grand Lodge, 
F. & A. A. Y. M. of Colorado and 
Jurisdiction, National Compact 
Prince Hall Origin, 282 P. 193, 86 
Colo. 830. 

3L Ga—^Eastmore v. Bunkley, 89 
S,E. 106, 113 Ga. 637. 

47 C.J’. P 117 note 79. 

32. Mont.—State ex rel. Westlake 
V. District Court of First Judicial 
Dist. in and for Lewis and Clark 
County, 167 P.2d 68fc 118 Mont. 
414, 163 A.L.R. 911. 

47 C.J. P 117 note 80. 

Complaint must stand or fall on 

allegations found within it.—Bur¬ 
gess V. Hooks, 62 P.2d 228, 108 Mont. 

245. 

33. Cal.—People v, Brophy, 120 P. 
2d 946, 49 CalA.pp.2d 16. 

Mont.—^Burgess v. Hooks, 62 P.2d 
228, 103 Mont. 246. 

Tex.—^Rio Tire Co. v. Spectralite, 
Inc., Clv.App., 48 S.W.2d 867, re- 
vereed on other grounds, ComA.pp., 
Fischer v. Rio Tire Co., 66 S.W.2d 
761. , 

47 C J. P 117 note 81. 

34. Mont—^Burgess v. Hooks, 62 P. 
2d 228, 103 Mont 246. 

Neb.—Smlthberger v. Banning, 266 
N.W. 10, 130 Neb. 864.. . 

47 C.j. p 117 note 82. 
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WTaTring defendant a party 

Petition seeking relief against de¬ 
fendant on new matter must make 
defendant party to it by proper alle¬ 
gation.—^McIntosh V. Smith, 172 8. 
B. 713, 114 W.Va. 669—^Robertson 
Grocery Co. v. Kinser, 116 S.B. 141^ 
93 W.Va. 172—^Freeman v. Bgnor, 79* 
S.B. 824, 72 W.Va. 830—Fowler v. 
Lewis’s Adm'r, 14 S.B. 447, 36 W. 
Va. 112. 

Petition should offer eacplanation. 
of delay where it shows long delay 
in asserting intervener's demand and 
alleges facts on which prejudice to 
parties to suit may be inferred.— 
McIntosh V. Smith, 172 S.E. 713, 114 
W.Va. 669. 

35. La,—Chandler v. Burkhalter* 
121 So. 863, 10 La.App. 676. 

47 ax P 117 note 83. 

Petitions held sufficient 
La.—Travia v. Metropolitan Life Ins. 
Co., 173 So. 721, 186 La. 934— 
Blodgett Constr. Co. v. Caddo 
Levee Dlst., 96 So. 281, 163 La. 623 
—Landry v. Hawkins, App., 156 So. 
796. 

36. Tex.—Clark v. Turner, Civ,App., 

. 92 S,W.2d 611. 

Jurisdictional facts pleaded in 
m ai n suit could not be considered in 
order to confer Jurisdiction on court 
of intervener's suit brought into 
main case by intervention, where 
intervening cause pleaded was not 
germane to main suit or Jurisdiction¬ 
al facts otherwise alleged.—nClark v. 
Turner, supra. 

Bffect of leave to Intervene 
Fact that intervener was granted 
leave to Intervene by court of com¬ 
petent Jurisdiction in a pending suit 
when intervener would have had no 
such right to Intervene had excep¬ 
tions been urged did not confer Ju¬ 
risdiction of intervening cause of ac¬ 
tion, especially where no right, 
wrong, or remedy of intervener was 
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that the fact that plaintiffs pleading does not set 
up a cause of action is not fatal if the petition of 
persons intervening in the same right as plaintiff 
is sufficient.37 It has been held that the intervener 
may interpose a demurrer or exceptions which go 
to the merits of the action.^^ Denials by an in¬ 
tervening defendant of allegations of the complaint 
which are wholly immaterial in respect of such de¬ 
fendant do not constitute a sufficient answer to the 

complaint.3^ 

Adopting pleadings of other parties. While there 
are expressions to the contrary,the view has been 
taken that a person who is admitted as a plaintiff 
on a petition averring his interest need not file an 
original pleading he may by adoption make the 
pleading of the original plaintiff his own, where 
his right is founded on an identical claim,^3 notwith¬ 
standing the original plaintiff alleged a sole in¬ 
terest in himself.'*^ Where he intervenes as a de¬ 
fendant he may also adopt as his owii the allegations 
of the. answer of other defendants.'*^ The allega¬ 
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tions in the adopted pleading are binding on the in¬ 
tervener.**® The intervener may, however, file 
pleadings of his own.^*^ In order to adopt the plead¬ 
ings of plaintiff, the language used by the intervener^ 
should be sufficiently definite and certain to reveal 
his intention in this respect,^® and, where it is evi¬ 
dent that he intends not to adopt plaintiffs plead¬ 
ing as to certain matters, such intention ‘will be 
given effect.*® 

Testing sufficiency of intervener^s pleading. The 
order granting leave to intervene is without prej¬ 
udice to any objection that may be made to the suf¬ 
ficiency of the pleading filed under the order.®^ 
The sufficiency of intervener's petition or complaint 
may be tested to the same extent and in the same 
manner as other pleadings,as by demurrer or an- 
swer.®2 Thus it may be demurred to for failure to 
state a cause of action.®® However, an original par¬ 
ty cannot raise objections to the intervener's plead¬ 
ing which are personal to such party’s adversary.®* 
The demurrer or exception serves to admit the truth 


involved in main suit.—Clark v. Tur¬ 
ner, supra. 

AUegatloiLS held insnffloleiit 
Xex.—Clark v. Turner, supra. 

37. Wyo.—^Bamfortk v. Ihmsen, 204 
P. 846, 205 P. 1004, 28 Wyo. 282. 

3a Cal-—^Maguire v. Cunningham, 
222 P. 838, 64 Cal.App. 636. 

-Tex.—Hanchett v. Gray, 7 Tex. 649. 

:39. N.T.—Baum v. Sporborg, 131 N, 
T.S. 267, 146 App.I>iv. 537. 

Okl.—Blackwell v. Hatch, 73 P. 
933, 13 Okl. 169. 

^1. Conn.—Hamilton v. Lamphear, 
7 A, 19, 54 Conn. 237. 

•48. Tex.—^Lynn County School 
Board V. Garlynn Common County 
Line School Dist., Civ.App., 118 S. 
W.2d 1070, error refused. 

47 C.J. P 118 note 89. 

:7orin 

Plea of intervention pleading per¬ 
mission to intervene, assignment of 
plaintiff’s olaim and adoption of 
plaintiff’s allegation was in due 
rform, although improperly designat- 
^ed plaintiff’s first supplemental pe¬ 
tition.—Wilson V. Poland, Tex-Civ. 
App., 1*4 S.W.2d 890. 

:3Sffeot 

Petition of intervention by party 
I to contract to convey realty who 
adopted vendee’s substituted peti¬ 
tion in suit for specific perform¬ 
ance of .contract was held not sub¬ 
ject to claim of want of Jurisdic¬ 
tion, under special appearance of 
vendor who 'laad appeared and filed 
.'.answer to original petition, where 
substituted petition did not change 
vendee’s cause of action.—Dunlop v. 
rJFlrst SDimst .:Iolnt Stock Land Bank 


of Chicago, 270 N.W., 362, 222 Iowa 

887. 

43. Conn.—^Hamilton v. Lamphear, 
7 A. 19, 64 Conn. 237. 

47 C.J. P 118 note 90. . 

44. Conn.—^Hamilton v. Lamphear, 
supra. 

45. Ga.—^Morris v. City Council of 
August^, 48 S.B.2d 865, 204 Ga. 26. 

46. Tex,—^Lynn County School 
Board v, Garlynn Common County 
Line School Dist, Civ.App., 118 S. 
W.2d 1070, error refused—^Ware v. 
Jones, Civ.App., 233 S.W. 356. 

47. Wyo.—^Bamforth v. Ihmsen, 204 
P. 346, 206 P. 1004, 28 Wyo. 282. 

48. Tex.—Green v. La Rue Oil 
Ass’n, Civ.App., 272 S.W. 623. 

47 C.J. p 118 note 94. 

49. La.—^Besson v. Donaldsonville, 
21 So. 262, 49 La.Ann. 273. 

47 C.J. P 118 note 96. 

sa Mont.—State ex rel. Westlake 
v. District Court of First Judicial 
Dist in and for Lewis and Clark 
County, 167 P.2d 688, 118 Mont 
414, 163 A,L.R. 911—Burgess v. 
Hooks, 62 P.2d 228, 103 Mont. 246. 

47 C.J. P 118 note 96 [b]. 

5L Kan.—^Porth v. Local Union 201, 
199 P.2d 788, 166 Kan. .166. 

Mont.—Bimgess v. Hooks, 62 P.2d 
228, 103 Mont 2*46. 

47 CJ. P 118 faote 96. 

52. Colo.—Most Worshipfid Prince 
Hall Grand Lodges Fi A. M. of 
Colorado and Jurisdiction v. Most 
Worshipful Hiram Grand Lodge, 

' F. & A. A. Y. M. of Colorado and 
Jurisdiction, National Compact 
Prince Hall Origin, 282 P. 193, 86 
Colo. 330. 

47 C.J. P 118 note 96. 

iois 


Frooeduze on dmnrrer . 

Where intervening petition was 
filed oh day of hearing on demurrer, 
and, to avoid delay, defendants oral¬ 
ly stated their grounds of, demurrer 
to Intervening petition and a formal 
demurrer was not filed until after 
entry of decree, order formally-recit¬ 
ing that such procedure was by con¬ 
sent of all parties* cured irregularity 
of proceeding on the intervening pe¬ 
tition prior to filing of written de¬ 
murrer.—O’Neil V. Jones, 206. S,W.2d 
782, 186 Tenn. 639, 1 A.L.R.2d 681. 
Sufflcieiioy of demurzer ' 

Special demurrer to intervention 
petition which Ignored the petition 
and improperly assumed extraneous 
matter was held no demurrer at all. 
—^Most Worshipful Prince Hall 
Grand Lodge, F. & A. M. of Colorado 
and Jurisdiction v. Most Worshipful 
Hiram Grand Lodge, F. & A. A. Y. 
M. of Colorado and Jurisdiction, Na¬ 
tional Compact Prince Hall Origin, 
282 P. 193, 86 Colo. 330. 

Sffeot 

Intervener did not admit original 
plaintiff’s self-serving declarations 
in prior objections to petition to in¬ 
tervene merely because latter sub¬ 
sequently demurred to petition in in¬ 
tervention.—^Most Worshipful Prince 
Hall Grand Lodge, F. & A. M. of 
Colorado and Jurisdiction v. Most 
Worshipful Hiram Grand Lodge, F. 
& A. A. T. M. of Colorado and Ju¬ 
risdiction, National Compact Prince 
Hall Origrin, supra. 

53. Minn.—Shepard v. Murray 

County, 24 N.W. 291, 38 Minn. 619. 

47 C.J. P 118 note 96. 

54. Tex.—Qprinkel v. McCord, Civ. 

App., 129 S.W. 879, affirmed 141 



PARTIES 


67 0- J.S. 


§ 71 


of weU-pleaded facts.56 Where a demurrer to a 
complaint in intervention is properly sustained, the 
intervener ceases to have any interest in the subse¬ 
quent proceedings.®® It has been held that in the 
absence of special exceptions the petition will be 
liberally construed in favor of the intervener.®*^ 
Where the pleadings of the intervener taken with~ 
the pleadings of the original parties present a ma¬ 
terial issue of fact, judgment on the pleadings alone 
is improper; the court must try the issue of fact®® 

Necessity of pleading. While it has been said 
that no answer is necessary to the allegations of an 
intervention, such allegations being deemed trav¬ 
ersed by all parties to the suit without pleading 
thereto,®® under general rules original parties who 
wish to controvert a complaint or petition in inter¬ 
vention must'plead thereto,®® and allegations of such 
complaint or petition which are not denied must be 
taken as admitted.®^ In any event, it is not neces- 
saiy that an issue should be raised between the in¬ 
tervener and another party where there is no con¬ 
troversy between them.®® However, a person who 
is in the cause as an intervener is not entitled to 
the benefit of a statutory rule that allegations not 
controverted must be taken as true where it appears 
that he had no right to intervene.®® An answer 


in intervention requires a reply to the new matter 
therein in the absence of a statutory provision re¬ 
lieving plaintiff,®^ but under a general code pro¬ 
vision it has been held that allegations of an inter¬ 
vener’s petition, which are in effect an answer to 
the complaint, are deemed controverted,®® and that 
the allegations of an answer with respect to a 
claim of title in defendant must be considered as 
denied by an^ intervener who claims as purchaser 
from plaintiff of a part of the land involved.®® An 
intervener need not deny matter in plaintiffs re¬ 
sponse to the plea in intervention where such mat¬ 
ter amounts merely to a denial of allegations of 
the plea.®*^ A party who goes to trial without an¬ 
swering the intervener’s petition cannot thereafter 
successfully object that no issue was joined on 
such petition where he does not show that he had 
no knowledge of the intervention.®® . . 

Time for answering. It has been held that an 
application to interpose an answer to a complaint 
in intervention after the commencement of the 
trial is addressed to the sound discretion of the 
trial court.®® Some statutes provide that the court 
shall fix a time in which an answer to a petition in 
intervention shall be filed if such petition is filed 
during term.7® Such a statute does not require 


S.W. 145 803, 105 Tex. 

160. 

47 CJ. P 118 note 1. 

66. Colo.—Worshipful Prince 
Hall Grand Lodgre, F. & A. M. of 
Colorado and Jurisdiction y. Most 
Worshipful Hiram Grand Liodgre, 
F. & A. A. Y. M. of Colorado and 
Jurisdiction,, Kational Compact 
Prince Hall Origin, 282 P. 193, 86 
Colo. 880. . . 

Court must assume that facts al¬ 
leged by the intervention are sus¬ 
ceptible of proof.—^Hicks v. Distinct 
Grand Lodge Ho. 21, G. XJ. O. O. F. 
of IfOuisiana^' La.App., 158 So. 386. 

66. Mont.—Burgess v. Hooks, 62 P. 
2d 228,'lost Mont. 245. 

47 C.J. P 118 note 99. 

67. Tex.^-Great. American Indemni¬ 
ty Co. V. McMenfunin, Clv,App.* 
13.4 B.W;2d‘ 734, error dismissed, 
Judgment correct. 

66. H.K.T-Xn re Certain Gambling 
Paraphernalia, 138 P.2d 267, 47 H 
M." 132; , 

Demurrer * treated as motion for 
Judgment on , pleadings.—^In re Cer¬ 
tain Gambling Paraphernalia,' supra. 

69. La.—Selb v. Cooper, 127 So. 880^ 
170 La. 1Q5. 

601 Colb.—idost’ Worshipful Prince 
Hall Grand Lodge, F. & A. M. of 
, Colorado and Jurisdiction ,y.. Most 
j^qrfb^f^L ^Eiram Grand Lodge, 


F. & A. A. T. M. of Colorado and 
Jurisdiction, Kational Compact 
Prince Hall Origin, 282 P. 193, 86 
Colo. 330. 

47 C.J. p 118 note 7. 

Plaintiff suing on note for rent 
which was paid into court must set 
up by replication right to fund, 
where others intervened.-?—Gravely v. 
Phillips, 127 So. 248, 23 Ala.App. 471. 

ir«*lfloatloa Is essential where the 
petition is verified.—^Most Worship¬ 
ful Prince Hail Grand Lodgre, F. & 
A. M. of .Colorado ^d .Jurisdiction 
v. Most Hiram Grand 

Lodge, F. & A. A. Y. M. of Colorado 
and Jurisdiction, National Compact 
Prince Hall Origin, 282 P. 193, 86 
Colo, 380. 

XThverlfled objections to ming . ,of 
petition, to intervene are in, no sense 
a substitute for an answer to the pe¬ 
tition in intervention, and are with¬ 
out evidential value or i>robatlve 
force.—^Most Worshipful Prince BCall 
Grand Lodge, F. & A..M. of Colorado 
and Jurisdiction y.„Most Worshipful 
Hiram Grand Lodge,' F. & A, A* . 

M. of Colorado and JurlsdiCtioi^ Na¬ 
tion^ Compact Pitoce Hall (hUgln, 
supi^ 

61. Mont.—New Salem State Bank 
V. Schultae, 209 P. 599, 63 Mont 
410. 

PaUnre to jsaswer petition in mtier- 
yention admitted well-pleaded aver¬ 
ments thereim-^^ost Worshipful 

me 


Prince Hall Grand Lodge, F. & A. M. 
of Colorado and Jurisdiction v. Most 
Worshipful BUram Grand Lodge, F. 
& A. A. T. M. of Colorado and Juris¬ 
diction, National Compact Prince 
Hall Origin, 282 P. 193, 86 Colo. 389. 

62. La.—Cain v. Pullen, 84 L€LAnn. 
611. 

47 C.,jr. p 118 note 6. 

63. Ind.Terr.—Guarantee Gold 

Bond, eta, Co. v, Edwards, 104 S, 
W. 624, 7 lnd.Terr. 297, afiSlrmed 
164.F. 809, 90 aC.A. 685. . 

64. Mo’-—Wright v. Cobh, 229 S.W. 
171. 

66. Cal.—^Drlnkhouse v. Van Ness, 
260 P. 869, 202 Cal. 869—People v. 
Perris Irr. List, 64 P. 399, 778, 132 
CaJ. .289. 

66. Cal.—-Pearson v. Creed, 20 P. 
302, 78 Cal. 144. 

67- Okl.—^F€u*mers' State Bank - y. 
' Keen, 16Y P. 207, 66 Okl, 62. . 

68. La.—^McCoy v. Sanson, 18 La- 

Ann. ,466. . . 

69. ' ND.—Welsef y. lEtidgeway; 2l6 
' N.W. 870, 66 N.P. 21. 
47aJ.pll8npte2. 

79. The purpose of the statute is to 
prevent the original parties from be¬ 
ing taken by surprise, and to afford 
them a, reasonable. time to prepare 
qefexmes to intervener’s petition.— 
Massachusetts Bonding, etc., Co. v. 
Noyptny, .2,03 N.W, 588, 200 Iowa 227. 
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that the time to answer shall he so fixed where an 
intervener’s petition, although filed during term, is 
amended so as to constitute in eifect an original 
and complete petition which is filed during vaca- 
tion.'^^ 

Inconsistent pleas. An intervener occupying the 
position of a defendant may jplead inconsistent pleas 
provided they are pertinent and in due order, 
as may the party against whom the intervener’s 
claim is madeJ^ 

Counterclaim or cross complaint. Usually un¬ 
der the statutes a party against whom relief is de¬ 
manded by the intervener may, in a proper case, 
file a counterclaim or cross complaint against the 
intervener but a counterclaim may not be in¬ 
terposed by the original plaintiff where the inter¬ 
vener’s pleading, while denominated ^'a complaint 
in intervention,” is merely an answer to the com¬ 
plaint of the original plaintiff.'^S 

Amended or supplemental pleading. The propri¬ 
ety of amending intervener’s pleading^s .and of 
filing . a supplemental petition*^*^ has been. • upheld 
or recognized The question of permitting amend¬ 
ments has been regarded as one within the sound 
discretion of the court,as where the amendment 
is sought pending trialJ^ The refusal of the trial 
court to set aside a judgment on the pleadings in 
order to permit the intervener to amend his com¬ 
plaint in intervention has been upheld.80 It has 


been held that an amended petition cannot be filed 
after the intervener has become a party without 
notice to, or consent of, tho intervener, although 
the original parties had theretofore entered into a 
stipulation for an amendment of the petition.^^ 

Striking pleadings or allegations. The court may 
strike a petition in intervention where the inter¬ 
vention came too late,^^ or, in some jurisdictions, 
will delay the trial of the action between the orig¬ 
inal parties.^2 Moreover, where the cause of ac¬ 
tion set up in the petition, although on its face a 
good one, does not authorize intervention in the 
particular case, a-motion to strike may and should 
be granted.^^ Allegations in a petition which set 
up causes of action distinct from those in plaintiff’s 
pleading, and in which plaintiff is not interested, 
should be stricken on motion,^® and it has been held 
that a motion to strike irrelevant matters in an 
answer by an intervening defendant is a proper 
procedure.^® There is authority’ for the view that, 
after issue is joined, a motion to strike a claim for 
damages in intervention cpmes too late,S7 

c. Evidence 

General rules of evidence apply In actions In Which 
there Is an Intervention. 

The general rules of evidence apply in actions in 
which there is an intervention.^® Where the in¬ 
tervener claims certain promissory notes on which 


71* lowa.^—^Massachusetts Bonding*, 
etc., Co. V. Novotny, supra. 

72. Tex.—Smith v. Sublett, 28 Tex. 
163. 

73. Cal.-—Wan v. Mines, 62 P. 886, 
130 Cal. 27. 

74. Cal.—Wall v. Mines, supra 
Colo.—Grimes v. Bamdollar, 148 P. 

256, 58 Colo. 421. 

N.D.—Braithwaite v. Akin, 56 N.W. 

133, 3 N.D. 365. . 

XTotloe of recoupmeiLt 
Mich.—Stratford Arms Hotel Co. v. 
General Casualty & Surety Co., 
229 N.W. 506,.249 Mich. 518. 

76. Cal.—^Drinkhouse v.’ Van Ness^ 
260 P. 869, 202 Cal. 362. 

76. Kan.—^Lodge V. Order of United 
Commercial Travelers, 244 P. 4, 
120 Kan. 439. 

47 C.J. p 119 note 20. 

Bffeot of amendment 
Where Intervener had filed with 
leave of trial ecurt an amended in¬ 
tervening petition, defects of origi¬ 
nal petition were no longer an is¬ 
sue.—Cadwell V. Cadwell, 178 P.2d 
266, 162 Kan. 552. 

77. La.—^Baum's Succession, 11 Rob. 

814. . 

47 C.J. p 119 note 21* ^ 


78. Ky.—^Leslie v. First Huntington 
Nat Bank, 191 S.W.2d 204, 801 Ky. 
145. 

47 C.J.'p 119 note 23. 

Denial after long delay was held 
not an abuse of discretion. 

Cal.—-Hersh v. Garau, 14 P.2d 536, 
126 Cal.App. 380. 

Ky.—^Leslie v. First Huntington Nat 
Bank, 191 S.W.2d 204, 801 Ky. 145. 

79. Tex.—^Howe v. Wichita State 
Bank, etc., Co., CivA.pp., 242 S.W. 
1091... 

47 C.J. p 119 note 24. 

After trW 

Refusal after trial to permit inter¬ 
position of supplemental answer and 
complaint in intervention based on 
Information av^lable long before 
was held not an abuse of discretion. 
—Weiser v. Ridgeway, 215 N.W. 870, 
56 N.D. 21. 

sa Idaho.—Union Trust, etc.. Bank 
. V. Idaho Smelting, etc., Cp., 136 
P. 822, 24 Idaho 735. 

8X. N.T.—Tru-Matic Mach. & Tool 
Co. V. Bantz^ 91 N.T.S.2d 414, 196 
Misc. 82. 

88. Wash.—^Longmire v. Takima 
Highlands Inr., etc., Co., 168 P. 
782, 95 Wash. 802. 

1017 


83. Wash.^—Schnebly v. Rehmke, 189 
P. 596, 78 Wash. 565. 

84. Iowa.—Cooper Vi Erickson, 239 
N.W. 87, 213 Iowa 448, followed In 
239 N.W. 90, two cases. . 

Tex.—^Ragland v. Wlsrock, 61 Tex. 
391.. 

85. Ind.Terr.—^Tuttle v. Moore, 64 8. 
W. 586, 3 Ind.Terr. 712. 

86. N.T.—Fleming v. Larkin, 189 N. 
T.S. 412, 197 App.Div. 624. 

87. La.—Cain v. I^illen, 34 La.Ann. 
511. 

[88. Iowa.—^Bglin v. Miller, 228 N. 

W. 305, 209 Iowa 326. 

47 C.J. p 119 notes ■84--38. 

Burden of proof 

(1) In the case of an intervention 
petition charging that plaintiff and 
defendant were conspiring to secure 
reformation of deed to defeat recov¬ 
ery by the Intervener some burden of 
proof rests on the intervener; the 
mere charge does not xnake out a 
prlma facie case.—Bglin v; Miller, 
supra. 

(2) Fact that grAntor admitted 
grantee’s allegations that mortgage 
assumption clause was inserted in 
deed by mistike did not establish 
that parties were conspiring to de¬ 
feat intervener’s recovery in pending 



PARTIES 


67 C.J.S. 


§ 71 


action has been brought and seeks to recover there¬ 
on, he must make out his legal right to such notes.^^ 
In general an intervener may introduce any mate¬ 
rial and relevant testimony,90 but where there has 
not been proper service, and the petition in inter¬ 
vention has not been put in issue, no evidence is 
admissible in its support.^^ According to some 
cases evidence which would be incompetent between 
the original parties in the absence of intervention 
is not admissible.^2 Where the intervention should 
not have been allowed, all the evidence relating to 
the issues presented by it should be disregarded.^^ 
It has been held that interveners cannot object to 
the use, as evidence, of a deposition properly taken, 
although taken before their entry into the case,®^ 
especially where they had agreed to such use be¬ 
fore the trial.95 

d. Hearing or Trial 

The Intervener Is entitled to be heard. 

The intervener in a pending cause is entitled to 
be heard like any other party.^® In jurisdictions 
where leave of court is not required for an inter¬ 
vention, as discussed supra § 66,. the question 
whether .the pleadings and proof establish that the 
intervener has the requisite interest entitling him 
to intervene and participate in the action is a 
necessary question for the trial court^s decision, 
determinable when the action is finally decided.97 
A statutory provision that a determination as to 
the intervention shall be made at the same time 


as the action is decided is mandatory.^® It is 
proper to refuse to transfer to equity an action to 
recover for goods sold, wherein the intervener 
demands judgment against plaintiff on notes for 
rent, secured by a chattel mortgage, but does not 
ask for the foreclosure of the mortgage nor the 
establishment of a landlord’s lien.®® Where the 
intervener’s petition asks that its claim shall be 
passed on in case judgment is rendered against 
the original defendant, it is proper for the court 
not to pass on such claim if judgment is given for 
such defendaht.1 A prior agreement of the orig¬ 
inal parties to a trial of the case without a jury 
is binding on the intervener, his failure to consent 
to such a trial being immaterial.® A motion by 
the intervener to open the trial to take additional 
testimony is properly denied where such evidence 
will not aid the intervener or its absence prejudice 
his substantial rights.® 

e. Decision or Judgment 

Such Judgment may and should be entered In an 
action In which there Is an Intervention aa would be 
proper In an ordinary action on the issues raised. 

In general such a judgment may and should be 
rendered in an action in which there is an inter¬ 
vention as would be proper in an ordinary ac¬ 
tion on the issues raised,^ and the claim or rights 
of one who has properly intervened may and should 
be determined and adjudicated,® provided the mat¬ 
ter is actually in issue and contested.® It has been 


action airalnst grantee.—Eglln v. 
Miller, supra. 

89. La.—Wilson v. Munday, 5 La. 
488. 

90. Mich.—Smith v. Norton Tp., 
Muskegon County, 29 N.W.2d 836, 
819 Mich. 365—Stratford Arms Ho¬ 
tel Co. v. General Casualty & Sure¬ 
ty Co., 229 N.W. 606, 249 Mich. 618 
—Grand Hapids v. Consumers' 
Power Co., 186 N.W. 852, 216 Mich. 
409. 

91. TJ.S.—^Baker v. Texarkana Nat. 
Bank, La., 74 F. 698, 20 aC.A 646. 

47 C.J. p li9 note 36. 

.92. NH:,—Carleton v. Patterson, 29 
N.H. 680. 

93. Nev.—Harlan v. Eureka Min. 
Co., 10 Nev. 92. 

94. Colo.—^In re Webb's Estate, 92 
P.2d 328, 104 Colo. 446. 

Xnterventioa, after trial 
Interveners, becoming parties after 
trial, could not object for want of 
notice for taking deposition, where 
main defendant w^ notified.—Cham- 
blee V, Wayman, 146 S.B. 861, 167 Ga. 
821. 

95^ Tex.—Plunkett y. Simmons, Civ. 


App„ 68 S.W.2d 318, error dis¬ 
missed. 

96. Mich.—Smith v. Norton Tp., 
Muskegon County, 29 N.W.2d 836, 
819 Mich. 865—Stratford Arms Ho¬ 
tel Co. v. General Casualty & Sure¬ 
ty Co., 229 N.W. 606, 249 Mich. 618 
—Grand Rapids v. Consumers' 
Power Co., 186 N.W. 862, 216 Mich. 
409. 

97. Neb.—Drainage Dist No. 1 of 
Lincoln County v. Blirkpatrick-Pet- 
tis Co., 800 N.W. 582, 140 Neb. 680 
—State ex rel. Bugbee v. Holmes, 
82 N.W. 109, 60 Neb. 39. 

Court may properly pass on the 
right or propriety of intervention im¬ 
mediately prior to, or at the time of, 
a decision or Judgment on an issue 
in the cause.—State v. Holmes, 81 
N.W. 512, 59 Neb. 508.. 

9a Colo.—^Fischer v. Hanna, 47 P. 

303, 8 Colo.App. 471. 

47 C.J. p 119 note 41. 

Merits of interveiLtlQii can be 
passed on only at the time the main 
action is decided.—Selb v. Cooper, 
127 So. 880, 170 La. 106—Gorman v.> 
Gorman, 108 So. 766, 158 La. 274. 
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99. Iowa.—^Kassing v. Walter, 65 N. 
W. 832. 

1. Puerto Rico.—Binet v. Garcia, 18 
Puerto Rico 331. 

8. Ga.—^Merritt v. Georgia Chemical 
Works, 162 S.B. 246, 170 Ga. 163. 
Effect of Intervention on right to 
Jury trial generally see Juries S 26. 
a Ky.—Scott V. Williamson, 36 S. 
W.2d 360, 237 Ky. 746. 

4. U.S.—^Thom Wire Hedge Co. v. 
Fuller, Minn., 7 S.Ct. 1266, 122 U.S. 
535,> 30 L.Ed. 1226. 

^47 C.J. p 120 note 46. 

5. Mich.—Stratford Arms Hotel Co. 
V. General Casualty & Surety Co., 
229 N.W. 606, 249 Mich. 518. 

47 C.J. p 120 notes 46, 47. 
XnconsisteiLt claim 
Claim of intervening, seller of 
trucks asserting vendor's lien and 
preference in proceeds that buyer's 
attachment creditor pay rental for 
trucks implied ownership and hence 
was inconsistent with intervention 
petition.—Amite Auto Co. v. Appel, 
134 So. 832, 16 La.App. 807. 

6. La.—State v. Standard Oil Co., 
113 So. 867, 164 La 334. 
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held, however, that, where certain persons petition 
and are permitted to come in as interveners to 
defend, no affirmative action in their behalf can 
be taken.*^ As between an inteiyener and plaintiff 
who cooperate in the original action the view has 
been taken that a judgment may be entered set¬ 
tling their rights, if the pleadings permit such 
settlement,^ but not otherwise.^ Plaintiffs conces¬ 
sion that the intervener owns a note in suit and 
request for judgment in the intervener’s favor 
authorize recovery in the name of the intervener.^® 
The fact that a sole interest is alleged in the orig¬ 
inal complaint does not render invalid a judgment 
rendered on proof of a joint interest of plaintiff 
and the intervener, where the original complaint, 
although adopted in part by the intervener, was 
modified as to the intervener in respect of interest 
by his averments.ii The right of an intervener 
to take judgment by default in a proper case has 


§ 72 

been recognized or upheld.^^ A valid judgment 
cannot be rendered in favor of an intervener where 
his petition is filed without leave of court and has 
neither been served nor put in issue and, where 
defendant has neither appeared in the case nor 
been served with notice of intervention, it is error 
to render judgment against him on the intervener’s 
pleading.^^ Where an intervener against whom 
no affirmative relief has been asked by the other 
parties fails to appear at the trial, it is improper 
to render a judgment that he take nothing by his 
intervention.^^ Moreover, where an intervener 
has no notice of a pleading asking affirmative relief 
against him and he does not appear at the trial, a 
judgment granting affirmative relief against him 
is improper.!® Where the petition in intervention 
is properly dismissed because there is no right to 
intervene, it is improper to render a judgment fore¬ 
closing the rights oi the intervener.!^ 


C. BRINGING IN NEW PARTIES 


§ 72. In General 

a. General rules 

b. Limitations on right 

a. General Buies 

Specific provisions for the addition of new parties 
are generally made by codes and practice acts, under 
which, where it Is In the furtherance of Justice, new par¬ 
ties may be added, so that all matters or disputes may, 
where possible, be determined without the delay, expense, 
and inconvenience of separate actions and trials, and 
causes may be brought to trial on their merits without 


a failure for some defect of parties which can be rem¬ 
edied without prejudice to*the litigants. 

Although at common law new plaintiffs!® or new 
defendants!® could not be inserted in a declaration 
by way of amendment, specific provisions for the 
addition of new parties are generally made by the 
codes and practice acts of the various jurisdicr 
tions,®® under which, where it is in the furtherance 
of justice, new parties may be added,®! subject to 
the general limitations discussed infra subdivision 


7- Me.—^Lajzell v. Strawbridgre, 94 A. 
115. 113 Me. 362. 

S. N.D.—Braithwaite v. Akin, 56 N. 

W. 133, 3 N.D. 366. 

47 C.J. p 120 note 60. 

9. N.D.—Braithwaite v. Akin, 48 N. 

W. 361, 1 N.D. 475. 

47 aJ. P 120 note 61. 
la Tex.—^Russell v. People's Nat. 
Bank, Civ.App., 2 S.W.2d 961. 

11. Conn.—^Hamilton v. Lamphear, 
7 A. 19, 64 Conn. 237. 

12. Cal.—Greenberg v. California 
Bituminous Rock Co., 33 P. 192, 3 
Cal.Unrep.Cas. 883. 

Mont.—New Salem State Bank v. 

Schultse, 209 P. 599, 63 Mont. 410. 

18. La.—Bradley v. Trousdale, 15 
La.App. 206. 

14. Tex.—Bryan v., Lund, 26 Tex. 
98—^Rusb V. Davenport, Civ.App., 
34 S.W. 380. 

IB. Tex.—^Noble v. Meyers, 13 S.W. 
229, 76 Tex. 280. 

16. Tex.—Security State Bank v. 
Merritt, Civ.App., 237 S-W. 990. 

17. Ill.—Ennis v. Wolff, 62 N.B. 842, 
194 Ill. 420. 


18. U.S.—^Haterius v. Howe, D.C.Mo., 
4 P.Supp. 654, affirmed, C.C.A., 
Howe V. Haterius, 66 F.2d 835. 

47 C.J. p 121 note 61. 

19. U.S.—Haterius v. Howe, D.C.Mo., 
4 P.Supp. 654, termed, C.C.A., 
Howe V. Haterius, 66 P.2d 835. 

47 C.J. p 121 note 62. 

20. Pa.—Williams v. Harrisburg 
Rys. Co., Com.Pl., 49 Dauph.Co. 283. 

Wash.—Cady v. Kerr, 118 P.2d 182, 
11 Wash.2d 1, 137 AUK 713. 

47 C.J. p 121 note 65. 

21. Ala..—Thompson v. Manufactur¬ 
ers' Finance Acceptance Corpora¬ 
tion, 160 So. 175, second caae, 25 
Aia.App. 634, certiorari denied 160 
So. 178, 227 Ala. 43, and 160 So. 
178, 227 Ala. 334. 

Cali—^Holman v. Santa Cruz County, 
205 P.2d 767, 91 Cal.App.2d 602. 

Minn.—^Kavli v. Leifman, 292 N.W. 
210, 207 Minn. 649—Serr v. Biwabik 
Concrete Aggregate Co., 278 N.W. 
355, 202 Minn. 165, 117 AUR. 1009. 

N.T.—Davis v. Hauk & Schmidt, 260 
N.T.S. 637, 232 App.Div. 666—Wa¬ 
terman Corp, V. Johnston, 81 N.Y. 
S.2d 863—Mitchell v. Maynard, 32 
N.T.S.2d 496. 


N.C.—^Home Real Estate, Loan & In¬ 
surance Co. V. Locker, 197 S.E. 565, 
214 N.C. 1—^Morgan v. Turnage Co., 
196 S.E. 307, 213 N.C. 426—North 
Carolina Bank & Trust Co. v. Wil¬ 
liams, 185 S.E. 18, 209 N.C. 806. 

Pa.—McKay v. Beatty, 36 A2d 264, 
348 Pa. 286—^Dubin v. Glendening, 
38 Pa.Dist. & Co. 391—Tressler v. 
Craig, Com.Pl., 51 Dauph.Co. 56— 
Muller V. Harrigan, Com.Pl., 34 
Del.Co. 270—^French v. Benischeck, 
Com.Pl., 61 Montg.Co. 1—Bell Tele¬ 
phone Co. V. Baltimore & O. R. 
Co., 91 Pittsb.Leg.J. 289, affirmed 
88 A2d 732, 166 Pa.Super. 286— 
Hodge V. Pleeger, ComJPl., 87 
Pittsb.Leg.J. 129—McDonald v. 
Graham, Com.PL, 23 West.L.J. 52. 

Tex.—Conn v. Campbell, 24 S.W.2d 
813, 119 Tex. 82—Cleveland v. 

Ward, 285 S.W. .1063, 116 Tex, 1— 
Cavers v. Sioux Oil & Refining Co., 
Com.App., 39 S.W.2d 862, rehearing 
denied 43 S.W.2d 578—National De¬ 
benture Corporation v. Adams, Civ. 
App., 116 S.W.2d 767. 

Wash.—Cady v. Kerr, 118 P.2d 182, 
11 Wash.2d 1, 137 AL.R. 718. 

47 C.J. p 121 note 66. 


1019 



PARTIES 


67 O.J.S. 


5 72 


b of this section, and to the rules discussed infra § 
74 as to the particular persons who may or must be 
brought in. While it has been held that, under a 
statute of amendments which is merely declaratory 
of the common law, a new party cannot be added,22 
it has also been held that such an addition may be 
made under a statute authorizing generally the 
amendment of pleadings by leave of court.^^ 

The purpose of provisions, in the codes and. stat¬ 
utes relating to the addition of new parties is to 
bring all parties before the court at the same time 
so that all matters or disputes may, where possible, 
be determined without the delay, inconvenience, ^d 
expense, of separate actions and trials.^^ The es¬ 
sential and distinguishing feature of the practice, 
under.these provisions, is to bring causes to trial 
on their merits, and avert a failure for some defect 
of parties which can be remedied without prejudice 
to the litigants.25 As the necessity for other par¬ 
ties often appears only in the progress and devel¬ 
opment of the cause, there is greater reason for 
adding theni.2.^ The court should direct the pro¬ 
cedure in situations not within the letter of the 
statute providing for bringing in additional de¬ 
fendants, but within the purpose thereof, in ordJer 
to enforce the legislative purpose.27 

The rule as to allowing the joinder of additional 
parties to an action should be broad and flexible,^ 8 


and, in case of doubt on the question of the propri¬ 
ety of bringing in a party, the court should permit 
the joinder in order to prevent future litigation of 
which disposition may be made in the one action.2^ 
Great liberality should be afforded plaintiff's mo¬ 
tion to bring in new parties, wherever he could have 
properly joined the new defend^t in the first in- 
stance.2t) Recourse by a defendant to a statute em¬ 
powering him to bring additional defendants on the 
record is wholly voluntary,and his failure to 
take advantage of the statute affects none of his 
legal rights in an action against him or against 
those who may be liable to him because of legal 
duties growing out of the cause of action sued on.22 

Construction and operation. General rules apply 
in the construction and operation of statutes and 
rules of court relating to the bringing iii of addi¬ 
tional parties,23 as with respect to the suspension 
or repeal of prior provisions.2‘4 In conformity with 
the general tendency toward liberality in the allow¬ 
ance of amendments in the furtherance of justice, 
these statutory provisions permitting the bringing 
in of new parties are in general liberally con- 
strued,25 particularly in those cases where the 
amendment is by bringing in the proper party plain- 
tiff,®® and where, if not allowed, plaintiff's cause of 
action would be barred.27 a .statute authorizing the 
bringing in of absent parties on motion has been 
construed to be permissive and not mandatory.28 


22. lid!o.—C!liouteau v. Hewitt, 10 Mo. 
131. 

23. Tex.—OTolley v. Oliver, Civ.App., 
106 S.W. 1161. 

47 C.J. p 121 note 64. 

^ Ill.—Grrewenlgr v, American Bsik- 
ing Co., 13 ]Sr.E.2d 183, 293 IlLApp. 
604. 

Nev.—^7oungr Inv. Co. v. Reno -Club, 
208 P.2d 297.. 

N.T.—Cinema Corporation of America 
V. Bercovici, 251, N.T.S. 130, 233 
App.Div. 88—^]Liadue v. Goodhead, 
44 N.Y.S.2d 783, 181 Misc. 807— 
First Natv Bank'v. Bankers* Trust 
Co., 271 N.Y.S. 191, l&l Misc. 233. 
Pa.—Sullivan v. City of Pittsburgh, 
27 A.2d .270, 150 Pia.Super. 262— 
Simon V. Keystone Codp. Grape 
Ass*n, Com.Pl., 29 Erie Co. 234— 
Owens V. City of Scranton, Com. 
PL, 43 Iiack.Jur. 226. 

Wash.—Cady v. Kerr, 118 P.2d 182, 
11 Wash.2d 1, 137 A.LJI. 713. 

47 C.J. p 121 note 68. ■:. 

Defendants 

The. object of statutes and rules 
with respect.to the joinder of addi¬ 
tional defendants is' to avoid a mul¬ 
tiplicity of suits and to compel every 
interested' .person, to appear, apd. de¬ 
fend the action .,by j^laintiif.—KeuT- 


nedy v. Iron City Elec. Co., 42 A.2d 

164, 352 Pa. 126. 

26. N.C.—Kron v. Smith, 2 S.B. 532, 
96 N.C. 389. 

26. N.C.—^E^ron v. Smith, supra. 

27. Pa.—Shapiro v. City of Philadel¬ 
phia, 159 A. 29, 306 Pa. 216. 

28: Minn.—Schau v. Buss, 296 N.W. 
910, 209 Minn. 99. 

29. Bolt to sell property 

S.C.—Schroeder v. Antipas, 61 S^E.2d 
865, 214 S.C. 87—People*s Bank of 
Hartsville v. Bryant, 146 S.E. 692, 
148 S.C. 133. 

30. N.Y.—Olshah v. Buffalo Mer¬ 
chandising Co., 44 N.Y.S.2d 758. 

31. Pa.—^Mazzb v. F. W. Woolworth 
Co., 11 A.2d 688, 139 Pa.Super. 242. 

32. Pa.—^Mazzo v. F. W. Woolworth 
Co., supra. 

83. Pa.—^Morris v. Loranger,- 41 Pa. 
Pist & Co. 13, 30 DeLCo. 187— 
King V. McQuale, 38. Pa.Dlst & Co. 
269, 56 Montg.Co. 157—Tresaler v. 

• Craig, ConouPl.,. 61 pauph;Co. 66. 

34. Pa.—Koll V.. Pickford. 44 A.2d 
276, 853 Pa. 118—General State 
Authority to Use of Myers v. U. S. 

■ Fidelity & Guaranty Co., 40 Pa. 

: Dist & Co. 269, 49 Da.uph.Co. 261. 

.3^ U.S.—Franklin v. Meredith Co., i 
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C.C.A.N.T., 64 B'.2d 109—Lowry * 
Co. V. National City Bank of New 
York, D.C.N.Y., 28 F.2d 896. 

Cal.—Nuckolls v. Bank of California, 
Nat Ass*n, 74 P.2d 264, 10 Cal.2d 
266, 114 A.D.R. 708. 

N.Y.—126 West 46th Street Restau¬ 
rant Corporation v. Framax Realty 
Corporation, 293 N.Y.S. 216, 249 
App.Div. 689—^Pirst Nat. Bank v. 
Bankers* Trust Co., 271 N.Y.S. 191, 
161 Misc. 233. 

Pa,—Vinnacombe v. City of- Philadel¬ 
phia, 147 A. 826, 297 Pa. 564—Cum¬ 
mings V. A. F. Rees, Inc., 190 A. 
416, 126 Pa.Super. 117—^Muller. v. 
Harrigan, Com.Pl., 84 Del.Co.' 270— 
Diggett Spring & Axle Co; v. Lew¬ 
is, Co., 97 Plttsb.Leg.J. 238. 

S.C.—^Boykin v. Capehart, 81 S.B.2d 
• 606, 206 S.C. 276—People*s Bank of 
Hartsville V. Bryant, 146 S.E. 692, 
148 S.C, 138. .L. 

Wash.—Garvin v. Matthews, 74 P.2d 
990, 193 W^h. 162. 

47 C.J. p 122 note 77. 

36. Mb.—Craig v. Metroipolltan Life 
Ips. Co., 296 aw. 209, 220 Mo.App. 
918. 

37. Mo.—Craig, v. Metropolitan Life 
Ins. Co., supra, 

38. Kan.-^mith v. Kagey, 78, P.2d 
66, 146 Kan. 663. 
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Under the * terms of some provisions relating, to 
the joinder of additional parties, pending proceed¬ 
ings are nof affected thereby,^d, in the absence 
of a provision for application of the statute to pend¬ 
ing proceedings, a scire facias issued before an 
amendatory statute permitting scire facias to issue 
to bring on the record additional defendants is not 
affected by such amendment^® However, a provi¬ 
sion of a statute that other provisions of the act 
may apply to proceedings pending at the time the 
act.takes effect authorizes the application of pro¬ 
visions in such act for the bringing in of new par¬ 
ties, in the interest of justice, to prior, pending pro¬ 
ceedings,and without any preliminary motion for 

such application,^^; 

b. Limitations on Bight 

(1) In general. 

(2) Qiange of parties ^ 

(3) Limitation to original pause of ac- 
, tion or defense 

(1) In General 

Generally the right to bring In additional parties un¬ 
der authority conferred by ^atute may be asserted only 
In cases coming within the terms of such statute, where 
It will not prejudice or deprive the opposite party of any 
of his rights or cause a material surprise or delay. 

As a. general rule, the right to bring in , additional 
parties under authority conferred by statute may be 
asserted only in cases coming within the terms of 
such statute,and the person sought to be joined 
must be one who may or must be brought in under 
the rules discussed infra § 74. It is also a general 


limitation on the right of joinder tihat an amend¬ 
ment adding new' parties may not be permitted 
where it will prejudice or deprive the opposite party 
of any of his ri^ts,^^ or . cause a material surprise 
or delay.“*5 In a proper case, however, joinder may 
be allowed even where the court may later, on a 
showing of undue inconvenience or prejudice, or¬ 
der a severance and separate trial of a particular 
issue affecting the new party.^^ An application by 
plaintiff to bring in an additional party defendant 
is properly disallowed if there is no valid suit pend¬ 
ing, as where plaintiff’s petition fails to state a 
cause of action and a demurrer thereto: has been 
Sustained.'^'^ 

(2) Change of Parties 

Provisions of law permitting the addition or bringing 
In of proper or necessary parties ordinarily apply only 
where a party Is to be added to, or Joined with, existing 
parties with the Intent that the action Is to be prosecut¬ 
ed or defended by all the parties, the original, as well as 
the additional, ones; and an amendment may not be 
made which effects an entire change In the parties plain¬ 
tiff or c^endant. 

The codes and statutes permitting the adldition or 
bringing in of proper or necessary parties contem¬ 
plate that .there shall be remaining in the case at 
the time of the amendment a. party to add to,^^ and 
they apply only where a party is to be added to, or 
joined with, existing parties with the intent thdt the 
action is to be prosecuted or defended, by all the 
parties, the original, as well as the additional, 
ones.^® Hence an amendment may not be made 
which effects an; entire change in the parties plain¬ 
tiff or defendant®® or which adds "new and dis- 


Tex—Hudson Underwriters Agency 
of Franklin Fire Ins. Co. v. Ablon, 
Civ.App., 203 S.W.2d 684, error dis¬ 
missed.' 

3S. P€L—General State AutKorlty, to 
Use of Myers, v* U. S. Fidelity St 
Guaranty Co., 40 Pa.Dist & Co. 
.269, 49 Dauph-Co. 261—^Patterson 
v. Sanlga, Com.Pl., 50 Dauph.Co. 76. 

40. U.S.—Yellow Cab Co. of Phila¬ 
delphia V. Graham, C.C.APa., 61 
F.2d 666. 

41^ N.Y.—^Neuss v. National Aniline, 
etc., Co., 197 N.T.S. 808, 120 Misc. 
164. 

47 ClJ. p 122 note 81. 

42. N.Y.—Hernandez y. Brookdale 
Mills, 198 N.T.S. 277, 11$ Misc. 824, 
afiOrmed 198 N.Y.S. 920, 206 App. 

. Biv. 882, 

43. - N.J.—^Rasmaond-Commerce: * Cor- 
poratioh v. Wajpner, 2 A2d’878, 16 
■N.J.Misc. 548. 

N.Y.—Nichols v. Clark, McMullen & 
Riley; 184 NlD. 729, 261 N.T. 118 
—Schutrum V. Hortbn, 67 N.Y.S. 
2d 6, 188 Misc. 18. ' 


44. N.Y.—Hessol v. Hathaway, 80 N. 
Y.S.2d 600, 177 Misc. 336—Battaglia 
V. Horn, 3 N.Y.S.2d 961—National 
City Bank of Cleveland v: Cold 
Mix, 1 N.Y.S.2d 469. 

N.C.—^Peterson v. McManus, 182 S. 

B. 488, 208 N.C. 802. 

Pa.—^Flrst Nat. Bank v. Tomlchek, 
18 A2d 126, 140 Pa.Super. 101— 
Haney v. Zimmerman, CbmuPl., 89 
Plttsb.Leg.J. 656. 

S.C.—^Fouche v. Royal Indencu Co. of 
N. Y., 47 S.B.2d 209, 212 S-C. 194. 
Wash.—Garvin v. Matthews, 74. P.2d 
990, 193 Wash. 162. 

47 C.J. p 121 note 74. 

Ximxer 

Requiring automobile theft Insur^ 
to intervene in action in the n,ame of 
insured for damage to automobile 
allegedly stolen through negligence 
of defendant gaj^e proprietors was 
reversible error, where such forced 
Joinder deprived Insurer of right un¬ 
der'subrogatipn agreement to sue in 
name of insured and merely tended 
to becloud the issues and divei^ the 
minda of Jurors.—Hudson Underwrit- 
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ers .Agency of Franklin Fire Ins. Co. 

V. Ablon, Tex.Clv.App., 208 S.W.2d 

684, error dismissed... 

46- Ala.—^Birmingham R., etc., Co. v. 
Williams, 69 So. 686, 194 Al«u 171* 

46. Pa.—^Langrock v. Bisetti, 60 Pa. 
Dist. & Co. 71. 

47. Geu—^Rivers v. Key, 11 B.B.2d 14, 
190 Ga. 862. 

48. Hawaii,—^Brlg^it v. Fern, 20 Ha¬ 
waii, 826, Ann.Cas.l918Bi .214. 

47 C.J. p 121 note 71... 

Change by striking out parties- see 
.infra § 91. 

Substitution of parties see infra $§ 
86-89. 

48. Me.—Clark V. .^derson!, 68. A 
638, 103 Me. 184. 

50. Ala.—Richardson* v. Hopkins, 
118 So. 466, 218 Ala.' 28d-7tjUhomp- 
son V. Manufacturers'' pipance Ac¬ 
ceptance Corporatioitf, 150 So. 176, 
second case, 26 AlaApp-. 634, cer¬ 
tiorari deniSd 160 So. 178, 227 Ala. 
48, and 160 So. 178, 227 Ala. 834. 
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tinct parties,” in violation of statute.^^ A statute 
permitting amendments as to form will not permit 
an amendment making new parties plaintiff in or¬ 
der to sustain an action that was originally brougfit 
without authority,^^ 

A change of parties plaintiff is not effected, 
however, by an amendment which adds other usees 
technically speaking,^^ or which adds the names of 
persons who sue for the use of the single plaintiff 
first named.54 A statutory prohibition of amend¬ 
ments adding new and distinct parties refers only 
to the addition or substitution of a party foreign to 
the case, not to the addition of a party who should 
have originally been a party and whose presence to¬ 
gether with the original parties does not constitute 

a misjoinder.55 

(3) Limitation to Original Cause of Action 
or Defense 

Generally new parties may not be brought In by 
amendment where the effect thereof Is to introduce a new 
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and distinct cause of action or defense; but, where the 
pieadings and issues remain substantlaiiy the same, a 
new cause of action or defense is not effected by the 
mere addition of a new party pialntiff, or the addition of 
a new defendant which docs not enlarge the iiabllity of 
the originai defendants. 

As a general rule, new parties may not be brought 
in by amendment where the effect thereof is to in¬ 
troduce a new and distinct cause of action^® or de¬ 
fense, 57 particularly where no amendment of the 
opposing pleading to meet the new situation is al- 
lowed,58 unless such an amendment is permitted by 
-the statute.59 Thus, where a complaint fails to 
state a cause of action in plaintiff, it may not be 
amended by adding another party as plaintiff in 
Whose favor a cause of action is shown to exist®® 
or by adding the name of the only substantial plain¬ 
tiff or defendant.®! 

Where, however, the pleadings and issues remain 
substantially the same, a new cause of action or de¬ 
fense is not effected, within the meaning of this 
rule, by the mere addition of a new party plaintiff,®^ 


W.Va.—Crook v. Fergruson, 16 S.E.2d 
620, 123 W.Va. 490. 

47 C.J. p 131 note 28. 

51. Ga.—Miller v. Hawkins, 177 S. 
E. 280, 50 Ga.App. 160—Stogner v. 
Brooks, 161 S.B. 48, 40 GaA.pp. 
698. 

52. XT.S.—Lusk v. Kimball, C.C.Va., 
87 F. 545, reversed on other 
grounds 91 F. 846, 84 C.C.A. 103— 
Morris v, Barney, D.C., 17 F.Cas.No. 
9,826, 1 Cranch C.C. 245. 

53. Ga.—Glenn v. Black, 31 Ga. 393. 

54. Ala.—Winter-Loeb Grocery Co. 
V. Boykin, 82 So. 437, 203 Ala. 187. 

Ga.—^Toole v. Cook, 82 S.E. 772, 16 
GcuApp. 133. 

55. Ga.—Wallace v. Brannen, 198 S. 
E. 901, 56 Ga.App. 856. 

56. XJ.S.—^Haterius v. Howe, D.C.Mo., 
4 F.Supp. 654, affirmed, C-C.A., 
Howe V. Haterlus, 66 F.2d 835. 

Ala.—^Thompson v. Manufacturers' 
Finance Acceptance Corporation, 
150 So. 175, second case, 25 Ala. 
App. 534, certiorari denied 150 So. 
178, 227 Ala. 43, and 160 So. 178, 
227 Ala. 334. 

Kan.—^Herkert & Melsel Trunk Co. v. 

Duncan, 42 P.2d 687, 141 Kan. 564. 
La..—Elfer v. Mints, App., 7 So.2d 
416. 

jsr.C.— North Carolina Bank & Tnist 
Co. V. WlUiams, 186 S.E. 18, 209 
N.C. 806. 

Pa.—King V. Equitable Gas Co., 161 
A. 65, 307 Pa. 287—First Nat Bank 
of Sci^ton V. Payn^ Com.PL, 37 
Luz.Leg.Beg. 271, 

47 C.J. p 182 note 33. 

Party whose claim is hostile to 
that of both plaintiffi and defendant 
may not come in as plaintiff with 
new and independent cause of action I 


with respect to property in contro¬ 
versy and require both original par¬ 
ties to answer.—Johnson v. Engle, 67 
S.W.2d 938, 262 Ky. 634. 

57. Mo.—Bruns v. Milk Wagon Driv¬ 
ers’ Union Local 608, App., 242 S. 
W. 419. 

N.Y.—^Dutcher v. Slack, 3 How.I>r. 
822, 1 Code Rep. 113. 

68. N.T.—JSofleld v. W. Becker's Ani¬ 
line, etc.. Works, 182 N.T.S. 691, 
192 APP.D1V. 410. 

59. N.T.—Levin v. Martin, 198 N.Y. 
S. 827. 

47 C.J. p 182 note 36. 

60. W.Va.—Crook v. Ferguson, 16 S. 
E.2d 620, 128 W.Va. 490. 

47 C.J, p 132 note 37. 

Not a matter of right 

In action by one partner for con¬ 
version of property which belonged 
to partnership at time of alleged con¬ 
version, plaintiff could not Insist on 
joinder of former partner as peurty 
plaintiff as matter of right after 
court indicated ruling adverse to 
plaintiff on defendant's demurrer to 
evidence.—White v; Tulsa Iron & 
Metal Corporation, 95 P.2d 590, 185 
Okl. 606, 125 A.L.R. 609. 

61. AJa.—^Richardson v. Hopkins, 118 
So. 465, 218 Ala. 280. 

La.--^arland v. Keen, 189 So. 64, 
16 La.App. 652. 

N.Y.—Mussi V. Mussi, $5 N.Y.S.2d 
807, 188 Misc. 872. 

Pa.—^Bianco v. Olltsky, Com.Pl., 84 
Luz.Leg.Reg. 391. 

W.Va.—Crook v. Ferguson, 16 S.E. 

2d 620, 123 W.Va. 490. 

47 C.J. p 132 note 38. ' 

62. Ga.—Wallace v. Brannen, 1,98 S; 
E. 901, 66 GcuApp. 866. 
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R. I.—^Dimond v. Marwell, 19 AL.2d 768, 
66 R.I. 390. 

47 C.J. p 132 note 40. 

Ghampertous dead 

On objection by adverse party to 
maintenance of action by grantee to 
recover land ^ conveyed by champer- 
tous deed, grantee was entitled to 
join grantor as party plaintiff on 
timely motion therefor.—Concho 
Washed Sand Co. v. Sallstrom, 157 P. 
2d 176, 196 Okl. 302. 

Husband 

In action by married woman for 
personal Injury, joinder of husband 
as party plaintiff by trial amendment 
was not error, where defendants 
claimed that right of action was in 
husband.—Alarid v. Gordon, 2 P.2d 
117, 85 N.M. 602. 

Joint right of action 
In suit for homicide of wife, 
brought by husband for himself and 
as next friend for all surviving chil¬ 
dren except one, amendment adding 
omitted child and child's wife was 
not objectionable under statute pro¬ 
hibiting adding new and distinct 
cause of action, in view of statute 
requiring husband and children to 
sue jointly.—Wallace v. Brannen, 193 

S. E. 901, 56 Ga.App. 856. 

Owner of insured automobile 

Trial court had discretionary pow¬ 
er to make owner of Insured automo¬ 
bile a party to action by collision in¬ 
surer against third party tort-feasor 
to recover for damage to automobile 
in collision with defendant’s truck, 
even though insurer alone, without 
joinder of owner, could not maintain 
the action.—Service Fire Ins. Co. of 
N. T. V. Horton Motor Lines, 35 $.E. 
2d 879, 226 N.C. 688. 



67 C.J.S. 

or even by a change of the capacity in which one 
of a number of plaintiffs sues;®^ and the same rule 
is followed with respect to.the addition of a new de¬ 
fendant which does not enlarge the liability of the 
original defendants®^ or to the addition of an un¬ 
necessary defendant®® Thus the rule against add¬ 
ing a new cause of action is not violated by an 
amendment which, in bringing in a new party, pleads 
the same facts with respect to a different legal as¬ 
pect,®® or which, in bringing in new parties and con¬ 
solidating several actions, alleges the same grounds 
which are common to each and are calculated to al¬ 
low a complete determination of the controversy,®*^ 
or which merely adds other usees or beneficiaries.®® 

§ 73. Nature of Action or Proceeding 

Statutes permitting the court In the furtherance of 
Justice to amend any process or pleading by adding the 
name of a person as a party are applicable to proceedings 
at law as well as to those of an equitable nature, and 
may permit the addition of parties In tort actions. 

A statute permitting the court in the furtherance 
of justice to amend any process or pleading by add¬ 
ing the name of a person as a party is applicable to 
proceedings at law as well as to those of an equita¬ 
ble nature.®® However, some statutes providing 
that, where a complete determination of the contro¬ 
versy cannot be had without the presence of other 
parties, the court must cause them to be brought 
in, have been held applicable only to actions of an 
equitable nature,*^® and therefore have been held not 
to apply to an action at law for the recovery of 
money only, so as to allow the court either to com¬ 
pel or authorize plaintiff to bring in as defendant a 
third person other than those persons whom he has 
chosen to make defendants,*^^ at least where the de- 
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fendant sued claims no equities or defenses against 
such new parties.'^2 

Under a statute permitting the court to amend a 
process, pleading, or other proceeding by adding the 
name of a person as a party, it has been held that 
in an action at law for tort plaintiff may be permit¬ 
ted to add as a party defendant an alleged joint tort¬ 
feasor not originally made a party,although the 
court cannot direct a new defendant to be brought 
in at the instance of the plaintiff in a tort action 
under a statute requiring the court to direct par¬ 
ties to be brought in in order that a complete de¬ 
termination of the controversy may be had.*^^ It 
has, however, been said that as a general rule new 
parties cannot be brought in by amendment in ac¬ 
tions of tort,*^® although they may be brought in by 
stipulation.*^® 

§ 74. Persons Who May or Must Be Brought 
in 

a. In general 

b. Persons having or claiming interest 

c. Persons necessary to determination of 

cause 

d. Persons omitted by mistake 

e. Persons against whom limitations 

have run 

f. Transferees pendente lite 

g. Persons whose liability is in doubt 

h. Persons jointly liable 

i. Persons liable to party either wholly 

or in part 

j. Persons against whom defendant may 

recover 

I k. Persons out of jurisdiction 
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63. Tex.—^Laufirhlln v. Tips, 28 S.W., 
651, 8 Tex.Civ.App. 649. 

64. Tex.—Wamock v. Mills, Com. 
App., 291 S.W. 860. 

65. Kaxx,—^Farmers* Co-op. Union v. 
Keynolds, 272 P. 108, 127 Kan, 16. 

66. Cal.—Stewart v. Spaulding:, 18 
P. 661, 72 Cal. 264. 

47 C.J. p 133 note 42. 

8a1>stan.oe of demand not ohanged 
Where individual, appearing for 
taxicab company on examination con-' 
ceming its assets after default judg¬ 
ment against it, showed that such 
company did not own- taxicab in¬ 
volved in collision, and gave impres¬ 
sion that he owned it, plaintiff was 
properly- permitted . to file supple¬ 
ment^ petition, making such individ¬ 
ual and his alleged liability insurer 
parties defendant and alleging that 
he owned taxicab, as against conten¬ 
tion that such petition changed sub¬ 
stance of demand In origrlnal petition. 


—Brocato v. T. S. C. Motor Freight 
Lines, La.App., 22 So.2d 480. 

67. N.C.—Lumberman's Mut. Ins. 
Co. V. Southern R.. Co., 102 S.B. 417, 
179 N.CJ. 265. 

68. Tex.—Galveston, etc., R. Co. v. 
House, 28 S.W. 332, 4 Tex.Civ.App. 
263. 

47 O.J. p 133 note 44. 

69. m.—Grewenig v. American Bait¬ 
ing Co., 18 N,B.2d 183, 293 Ill.App. 
604. 

N.T.—Glttleman v. Feltman, 83 N.B. 

969, 191 N.T. 206. 

Counter claim 

Rule with respect to bringing in 
new parties,, where defendant sets 
up counterclaim raising questions be¬ 
tween himself aoad plaintiff along 
with others, is same in equity and 
law actions,—Duffy v. Credit Dis¬ 
count Corporation, 281 N.T.S. 99, 226 
APPtDiv, 673. 


70. U.S.—Springfield Fire & Marine 
Ins, Co, V. Richmond, etc., R. Co., 
C.C.S.C., 48 F. 360. 

47 C.J. p 122 note 84. 

71- K.Y.—^Town of Irondequolt v. 
Monroe County, 11 N.T.S.2d 983, 
171 Misc. 125. 

47 C.J. p 122 note 86. 

72. Okl.—Wood & Co. V. Wood, 37 P. 
2d 256, 169 Okl. 217. 

73. IT.T.—Gittleman v. Feltman,. 83 
N.B. 969, 191 N.T. 205. 

47 C.J. P 122 note 87. 

74. N’.T,—Gittleman v. Teltman, 83 
N.F. 969, 191 N.T. 205. . 

47 C.J. p 128 note 88. 

75. Mich.—Farrand v. Kavanaugh, 
93 N.W. 1088,. 132 Mich. 486. 

76. Mich.—Farrand v. Kavanaugh, 
supra. 
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&. desieral 

Only persons who are proper or necessary parties may 
be Joined as additional parties to an action, and the per¬ 
son sought to be brought in must have some privity with, 
or interest in, the pending controversy, or his presence 
must be necessary to the complete determination or 
.settlement of the questions Involved. 

Ordinarily persons who are proper or necessary 
parties may, in a proper case, be joined as addi¬ 
tional parties to an action,biit a person who is 
neither a proper nor a necessary party may not be 
added.78 In order that a person may be brought 
in as a new party, it is necessary that he have 
some privity with, or interest in, the pending con- 
troversy,79 or his presence must be necessary to the 


complete determination or settlement of the ques¬ 
tions involved.®^^ It is not necessary to bring in a 
new party on the motion of one party of record, in 
respect of a matter which is conceded by the oppo¬ 
site party and, where ho issue is raised by the 
pleadings, the courts may refuse to permit other 
parties to be made def endants.82 

A person who seeks no relief against anyone may 
not be added to a suit as a party complainant ;22 
nor may a person against whom the complaint states 
no cause of action or ground of relief be brought 
in as defendant on- the motion of plaintiff.24 A mo¬ 
tion by plaintiff to bring in an additional person as 
plaintiff is properly denied where neither the orig- 


77. Ga.—^Frankel v. Miami Butterine 
Co., 194 S.S3. 503, 185 Ga. 284. 

low€L.—Equitable Life Ins. Co. of 
Iowa V. Condon, 10 N.W.Sd 78, 283 
Iowa 667. 

N.Y.—Booth V. Carleton Co., 268 N.T. 

S. 159, 236 App.Div. 296. 

Ohio.—^Home Federal Sav. & Loan 
Ass’n V. Bruce, App., 86 N‘.B.2d 
699. 

Tex.—^Texas State Bank & Trust Co. 
V. Patee, Civ.App., Ill S.W.2d 1157 
—Dallas Joint Stock Land Bank of 
Dallas V. Glenn, ClVw4.pp., 26 S.W. 
2d 164. 

Paartioipants in tortious acts 
Persona could, be Joined as addi¬ 
tional parties defendant where they 
were, charged 'V^itJi participation in 
tortious acts aliened agrainst origri- 
nal defendants and might have been 
sued in original complaint as parties 
aiding and abetting defendants then 
proceeded against.—^Manufacturers' 
Trust Co. V, American Nat. Fire Ins. 
Co., 262 N.T.S. 88, 282 App.Div. 635. 

78. Cal.—Rosenfleld v. Vesper, 195 
P.2d 630, 86 Cal.App,2d 687. 

N.J.—^Hendershot v. Hendershot, 33 
A.2d 573, 133 N.XEq. 644. 

N.T.—Strauss v. Grande Malson De 
Blanc, 260 N.T.S. 368, 237 App.Div. 
83, reargument denied 260 N.T.S. 
981, 237 App.Div. 817-^Stokes V. 
Manhattan R. Co., 62 n:t:s. 833. 47 
App.Div. 58—Dumbadze v. Agency 
of Canadian Oar & Foundry Co., 
38 N.T.S.2d 991, affirmed Gurge v. 
Agency of Canadian Car & Foundry 
Co., 46 N.T.S.2d 965, 267 App.Div- 
782, appeal denied In re Dum- 
badze's Estate, 47 N.T.S.2d 315, 
267 App.Div. 878. 

Pa.—^Kucher v. < Greater Pittsburgh 
Building & Loan Ass'n, Com.Pl., 88 
PittsblLeg.J. 667. 

47 C.J. p 128 note 91. 

AcoommodatioxL maker may not re¬ 
quire that person'accommodated, but 
who did' not sign note' sued on, be 
made a party defendant. 

Arlz.—Toung v, Carr, 86 J?.2d 666, 44 
Ariz. 223« 


N.M.—^First Saiv. Bank & Trust Co. 
V. Flournoy. 171 P. 793, 24 N.M. 
266. 

Power to render Judgment 
In ancillary administrator's action 
against Insurance company to recov¬ 
er money allegedly due on life poli¬ 
cies,- denial of company's motion to 
cite in testatrix* sons as additional 
parties was not error where. In an 
action by ancillary administrator, 
court could not have given a Judg¬ 
ment affecting sons* interests.—Geen- 
ty v. Phoenix Mut. Life Ins. Co., 14 
A.2d 720, 127 Conn. 107. 

78- TT.S.—Cooper v, Gilbert, C.C.A. 
Okl., 40 F.2d 260. 

Ga^—rSanders v. Wilson, 18 S.E.2d 
766, 193 Ga. 393. 

Ind.—^Dodd V. Reese,. 24 N.E.2d 995» 
216 Ind. 449. 128 A.L.R. 674. 

Iowa.—^Irwln v. Keokuk Sav. Bank & 
Trust Co., 266 N.W. 681, 218 Iowa 
961. 

Neb.—^Hamblin v. Equitable Life As- 
sur. Soc. of U. S., 248 N.W. 397, 124 
Neb. 841. 

N.T.—^Pascuzzi y. Car & General Ins. 
Corp., 62 N.T.S.2d 891, 270 App.Div. 
976. 

Okl.—^Marathon Oil Co. v. Western 
Oil & Drilling Co., 89 P.2d 989, 185 
Okl, 63—State Nat. Bank of Shaw¬ 
nee V. Central Nat. Bank of Tulsa, 
293 P. 1007. 146 Okl. 142. 

S.C.—Ocean Forest Co.. v. Woodside, 
192 S.B. 413, 184 S.C. 428. 

S.D.—^Independent School D^t. of 
City of Aberdeen v. First Nat. 
Bank, 289 N.W. 425, 67 S.D; 100. 

47 C.J. p 128 note 92. 

A steanger to a controversy be¬ 
tween parties to action may not be 
cited in, so that* matter foreigrn to 
that controversy may be litigated.— 
National Bank of Commerce of New 
London v- Howland, 22 A.2d 778, 
128 Conn. 307.. 
interest oontqrary to claim 
Person, in brder to>e made a‘parr 
ty defendant to an addon, must have 
aif interest contrary to ..qlfdm which 
is the foundation of plaintiffs action. 

1024 


—^Bomar v. City of Spartanburg, 187 
S.E., 921, 181 S.C. 463. 

Existence of defense 
Where tenant and its compensation 
insurance carrier had complete de¬ 
fense to action by injured employee 
to recover for injuries sustained in 
collapse of building, refusal of trial 
court to grant defendant landlord 
motion to bring such other parties in 
as parties defendant was proper.— 
Murphy v. Barlow Realty Co., 7 N.W. 
2d 684, 214 Minn. 64. 

sa U.S.- Cooper v. Gilbert, C.C.A 
Okl., 40 F.2d 260. 

Cal.—^Baines v. Zuieback, 191: P.2d 
67, 84 Cal.App.2d 483. 

Ind.—Dodd V. Reese, 24 N.E.2d 996, 
216‘ Ind. 449, 128 A.L.R. 674. 

Iowa.—^In re Doherty’s Estate, 271 
N.W. 609, 222 Iowa 1362. 

N.T.—Pascuzzl v. Car & General Ins. 
Corp.. 62 N.T.S.2d 891, 270 App. 
Div. 976. 

Okl;—^Marathon Oil Co. v. Western 
OU & Drilling Co., 89 •P.2d 939, 186 
OkL 63—State Nat. Bank of Shaw¬ 
nee V. Central Nat. Bank of Tulsa, 
293 P. 1007, 146 Okl. 142—Enid Oil, 
etc., Co. V. Champlin, 240 P. 649, 
113 Okl. 170. 

Or,—McGUdu^ist v. Fiedler, 05 P.2d 
388, 166 Or. 616—Tlohenor v. Cog¬ 
gins, 8 Or. 270. 

S.D:—^Independent School Dist. , of 
City of Aberdeen v. First Nat. 
Bank, 289 N.W. 425, 67 S.D. 100. 

N.T.—Boskowitz V. Bbskowitz, 
109 N.T.S. 490, 124 App.Div. 849. 

47 0.x pT28 note 94. 

82. Iowa.—Burns v. Chicago, etc., 
B. Co., 8i N.W. 794, 110 Iowa 885. 

83. N.J.—Hendershot V. Hendershot, 
S3 A!2d 578, 183 N.JJEa. 644. 

84. ' Tex.—Matlock v. Dallas Arca¬ 
dia Fresh Water Supply Dist. No. 
1, CIV.APP., 14 S.W.2d 860. 

47 C.X p 128 note 06. 
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inal nor the proposed plaintiff has capacity to sue.®5 
It is optional with either party to. bring in parties 
who are proper but not necessary, and. a failure by 
either party to do so will not invalid'ate any judg¬ 
ment which may be rend.ered.86 A statute provid¬ 
ing for a suit in any county where any one of sev¬ 
eral defendants resides is permissive only and does 
not require ,either party to bring in new parties 
against whom he may desire to plead over.87 

Furtherance^ of justice. A statutory provision 
that the court may,, in furtherance of justice, per¬ 
mit a pleading to be amended by adding or striking 
out the name of a party authorizes an amendment 
so as to bring in a necessary party.88 Such a pro¬ 
vision does not, however, permit ^e bringing in of 
a party against whom plaintiff has no cause of ac¬ 
tion either real or apparent, and-who has no in¬ 
terest in the outcome and against whom no relief 
is asked or could be granted.89 On the other hand, 
such a provision does not empower the court to neg¬ 
lect or refuse to add as parties such persons as the 
law requires to be made parties to the action.^® 

Unknown person; fictitious name. An unknown 
person cannot be brought in as a party on motion 
of defendant, under a. statute which authorizes a 
plaintiff who is ignorant of the name of a defend¬ 
ant to designate him.in the summons by, a fictitious 
name, and which implies a defendant sued or in¬ 
tended to be sued whose name is unknown.8i 
Where ^ action on a contract is instituted against 
the fictitious name in which the contract was exe¬ 


cuted, the person allegedly operating under the fic¬ 
titious name may be added as a defendant, and the 
objection that the party so added is not in fact a 
party to the business conducted tinder the fictitious 
name must be raised by afiSdavit of defense, rather 
than by motion to strike.®^ 

Attorney. A statute authorizing a contract of 
employment between attorney and client to be filed 
in a pending suit protects the attorney as to the 
contingent fee for which the contract provides, and 
is not a basis on which a defendant can require 
plaintiff to bring his attorney into his suit as co- 
plaintiff.®8 

b. Persons Having or Claiming Interest 

Generally persons who have or claim any Interest 
which will be. affected by the determination reached In the 
action may or should be added as parties. The real party 
In interest may be added as a party plaintiff, by amend¬ 
ment, where the ends of Justice will thereby be subserved, 
and the defendant will not be Injured. 

Subject to the rulw generally limiting the right 
to bring in additional parties, discussed supra § 
72 b, and to the rules considered supra §§ 3-50 as 
to the propriety and necessity of joining particular 
persons as plaintiffs or defendants, persons who 
have or claim any interest which will be affected 
by the determination reached in the action may or 
should be added , as parties.®^ Accordingly, a per¬ 
son may be added, by amendment, as coplaintiff 
where he has a common interest with plaintiff in 
the subject matter of the action,86 particularly 


SB. N.T.—Aleksiak v. Lehigh Talley 
R. Co., 280 N.T.S, 43, 245 App.Div. 
722. ‘ 

88. —^League v. Scott, CivA.pp., 
166 S.W. 1129. , 

87-. Tex.—Williams v. Turner-Myers 
. .^Drug Co., Civ.App., 248 S.W. 826. 

47 C.J. p 123 note 98. , 

8& Ky.—^Brackett v. Boreing, 89 S. 

W. 496, 28 Ky.L. 386. 

N.T.—Hinds v. Bonner, 102 N.T.S. 
484, 62 Misc. 461. 

89. Mich.—Otsego Sanitary Milk 
Products Co. V. Allegan Clr. Judge, 
207 N.W. 890, 284 Mich. 277. 

90. WaslL—Cady v. Kerr, 118 P.2d 
182, 11 Wash.2d 1, 137 A.L.R.. 713. 

91- N-Y.—Tyrrel v. Seamen's Sav. 
3^nk, 68 N.T.S. 276, 67 Ai>p.Biv. 
881. 

98»rr Pa.*r-tJniversal' Match Corpbra- 
' tfon V. Chelliho, 41 Pa.Dist. & Co. 
'259,,y43, Lacl^Jur. 99. ... 

93- La.—Roe v. Caldwell, 83 So. 43, 
,145 La, 863, 

94b Sandejrs v. Wilson, 18 S.B. 

2d 7te, 193 Qa. 393—^Bvans v. Luce, 
9 S.B.2d 646, 190 Ga. 403. 


Ind.—Gihault Home for Boys v. 
Terre Haute First Nat. Bank, 86 
N.B.2d 824. • 

Ky.—^Morgan County v. Governor of 
Kentucky, 166 S.W.2d 498, 288 Ky. 
632. 

N.Y.—Malcolm B. Smith, Inc., v. Za- 
briskie, 84 N.Y.S.2d 362—Sumner 
V. Brenner, 53 N.T.S.2d 260. 

Or.—Salzwedel v. Pinkley, 16 P.2d 
718, 140 Or. 671. 

Pa.—^Liggett Spring & Axle Co. v. 
Lewis, Co., 97 Pittsb.Leg.J. 238. 
Interest held not shown with re¬ 
spect to propriety or necessity of 
Joining person as party. 
Miss.- 7 Security Mut. Life Ins. Co. 
V. Brunson, 170 So. 824, 176 Miss. 
893. 

S.C.—^Bomar v. City of Spartanburg, 

; ■ 187 S.B. 921, 181 S.C. 468. 

I7tah.—Gray v. Defa, 136 P.2d 261, 
108 Utah 839, 166 A.L.R. 496. 

95. l^k.—McCofd v. Farmers" Bank 
of Pittsboro, 22 • S.W.2d 162, 180 
Ark. 668. 

Fla.—^Bailey v. American Trust Co., 
138 So.. 881, 101 Fla. 42. 

Mor—Webster v,.Joplin Waterworks 
Co., 177 S.W.2d 447, 852 Mo. 327. 
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N.T.—Jones r. Healy, 66 N.Y.S.2d 

349, 186 Misc. .400. 

Or.-Salzwedel v. Pinkley, 16 P.2d 

718, 140 Or. 671. 

47 C.J. p 123 note 9. 

Where mortgagor and mortgagee 
had right in first instance to sue 
jointly on automobile theft policy 
Issued to mortgagor with loss pay¬ 
able to mortgagee, mortgagee could 
be brought in. as coplaintiff by 
amendment and such amendment re¬ 
lated back to bringing of suit.—^^tna 
Ins. Co. V. Koonce, 171 So. 269, 283 
Ala. 266. 

Class suit 

(1) A member of a represented 
class for whose benefit a named 
plaintiff is prosecuting an action is 
entitled to be named a party, plain¬ 
tiff on a showing that the original 
plaintiff is allowing the interests of 
members of the, class to be Jeopair- 
dlzed.—^Barhard v. Kruzan, App., 44 
N.B.2d 233, reversed on other grounds 
46 N.B.2d 288, 221 Ind. 208—Siegel 
V. Archer, 10 N.E.2d 626, 212 Ind. 
699, 

(2) So a member of a represented 
class who desires to continue the 
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where, if the action were abated, the claim would 
be barred by limitation.^® Whether or not a de¬ 
fendant has the right to have everyone with a 
joint interest in any judgment that might be ren¬ 
dered against defendant made a party to the suit 
depends on the facts and circumstances of the par¬ 
ticular case,and in a proper case, if such action 
will simplify the issues and expedite the proceed¬ 
ings without prejudice to anyone,®® defendant in a 
suit may insist that one who is not a plaintiff, but 
who appears to have a joint interest with plaintiff, 
shall be cited to appear as a party,®® and elect 
whether he will assert his claim or have his inter¬ 
est in the subject matter forever fo-reclosed by the 
judgment to be rendered.^ Likewise a person may 
be brought in as a party defendant who has or 
claims an interest adverse to plaintiff in the sub¬ 
ject matter,2 and such an amendment may be made 
on the application or motion of the original defend¬ 
ant.® 


Real party in interest The real party in interest 
may be added as a party plaintiff, by amendment, 
where the ends of justice will thereby be subserved^ 
and defendant will not be injured.® A statute re- 
(^uiring the prosecution of an action by the real 
party in interest does not require the joinder, to 
a suit brought by one person, of another person 
who merely has an interest in the proceeds of the 
suit and who has assisted in the prosecution there¬ 
of.® 

What constitutes interest Under a statute per¬ 
mitting the court to order a person not a party but 
having an interest in the subject of the action to 
recover realty or personalty to be made a party, 
the interest cannot be a consequential interest, but 
must be an interest which is proper to be deter¬ 
mined in the action and is so direct and inimediate 
that the proposed party will either gain or lose by 
the direct legal operation and effect of the judg¬ 
ment^ 


class suit Is entitled as a matter of 
right to be named a party plaintiff if 
the named plaintiff is In fact intend¬ 
ing voluntarily to dismiss the action 
as to the class.—Siegel v. Archer, su¬ 
pra. 

96. Mo.—^Merriman v. Springfield, 
127 S.W. 122, 142 Mo.App. 606. 

97. La,—^Pierce v. Kobertson, 182 So. 
544, 190 La. 377. 

98. La.—Pierce v. Robertson, supra. 

99. Ohio.—Verdier v. Marshallville 
Equity Co., 46 N.B.2d 686, 70 Ohio 
App. 434. 

XTatnre of Joint Interests 
Where it appears, on trial of a 
case, that two persons are joint own¬ 
ers of an indivisible chose in action 
and that suit has been filed by only 
one of such owners, defendant has 
the right to have other owner made a 
party to the suit, to have him file a 
pleading and set forth his claims, 
and to have opportunity to contro¬ 
vert such claims, before submission 
of case to jury, and such a rule ap¬ 
plies whether joint interests are le¬ 
gal, equitable, or both.—Verdier v. 
Marshallville Equity Co., supra. 
Xosiirer 

(1) Where it appeared on trial that 
insurance company had become part 
owner of a chose in action arising 
out of automobile accident by reason 
of paying costs of repairs of plain¬ 
tiff's automobile except for specified 
amount and taking a subrogation 
agreement from plaintiff pursuant to 
collision policy. Insurance company 
was a ‘ party united in Interest with 
plaintiff and was a necessary paxiiy 
when demanded by defendant, and 
defendant had right either to have 
insurance company made a party pri¬ 
or to submission of case to Jury or 


to have case dismissed for want of 
necessary parties.—Verdier v. Mar¬ 
shallville Equity Co., supra. 

(2) On motion to require plaintiff 
suing for damages to amend com¬ 
plaint and bring in as party the in¬ 
surer which paid part of plaintiff's 
claim under deductible collision pol¬ 
icy, plaintiff could not claim that he 
would be prejudiced by having it ap¬ 
pear that Insurance company had 
paid portion of damages, since, when 
insurance company is or becomes 
owner of cause of action, or liable 
in an action, making it a party can¬ 
not be avoided.—Sisson v. Hassett, 
280 N.T,S. 148, 156 Misc. .667. 

(S) It has also been held that 
plaintiff's insurer is a proper party 
but not a necessary party, and could 
be brought into the case by either 
plaintiff or defendant, where plaintiff 
had not been indemnified by the in¬ 
surer for the full amount of the loss. 
—^Barnhill v. Brown, 16 N.B.2d 478, 
68 Ohio Ajpp. 188. 

(4) Where, however, the insurance 
company Is not the owner of the 
claim It has been held that it need 
not be brought in as an additional 
party plaintiff. 

N.T.—Battaglia v. Horn, 8 N.T.S.2d 
961. 

Pa.—^Paul V. Smith, Com.Pl., 61 
Dauph.Co, 18, appeal quashed 21 
A.2d 919, , 843 Pa. 63—Kooser v. 
West Penn Rys., Com.Pl., 4 Fay L. 
J. 268, 8 Monroe L.R, 134, jLO j^m. 
Leg.J. 350. ' ' 

1, La.—^Pierce v. Robertson, 182 So. 
644, 190 La. 377. 

2 . N.J.—^Bvans v. Rosenberg, 66 A. 
2d 65. 1 N.J. 690. 

N.Y.—^Hencer Corporation v. Stolz, 
26 N.Y.S.2d 764, 176 Misc. 460. 
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Pa.-:-Sosnofsky v. Felgolse, 49 Fa 
List. & Co. 134. 

47 C.J. p 124 note 11. 
interest as beneficiary 
Where evidence shows that third 
person has interest as beneficiary 
in subject matter of suit, court may 
order him to be made a party.— 
Cohen v. Heilman Commercial Trust 
& Savings Bank, 24 P.2d 960, 183 Cal. 
App. 768. 

Escrow agreement 

In action to compel stakeholder 
specifically to perform escrow agree¬ 
ment and deliver securities to plain¬ 
tiffs, where defendant showed that 
he had been advised by other parties 
to agreement that plaintiffs l^d not 
performed, and not to deliver prop¬ 
erty to them and defendant was in 
doubt what action to take, defendant 
was entitled to bring in claimant as 
a party defendant under statute.— 
Hencer Corporation Vi Stolz, 26 N.T. 
S.2d 754, 176 Misc. 460. 

3. TJ.S.—Brock v. Barnsdall Oil Co., 

. L.C.Tex., 22 F.Supp. 786. 

47 C.J. p 124 note 12. 

4. Ohio.—S. Leyman Co. v. Flg- 
gly-Wiggly Corp., App., 68 N.B.2d 
486. 

Pa.—^Hopkins v. Bailey, Com.Pl., 62 
DauphCo. 140. 

47 C.J. p 124 note 18. 

> 

Mo.—^Merrlman v. Springfield, 127 

S.W. 122, 142 Mo.App. 606. 

Ohio.—^H. S. Lesmaan Co. v. Pigglyr 
Wiggly Corp., App.,, 68 NiE-fd 486. 

6. P€L—Bwoope V. Pennsylvania R. 

Co., 41 Pa.Dist & Co. 130. > 

7. Ind.—Gibault Home for Boys v. 
Terre Haute First Nat. Bank, 86 N. 
E.2d 824. 
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Time of interest It ihas been lield that the per*: 
sons who may be brought in must have‘been nec^ 
essary or proper parties at the beginning of the ac¬ 
tion;^ but as a general rule a transferee pendente 
lite may be brought in, as discussed infra subdivi¬ 
sion f of this section. 

c. Persons necessary to Determination of 
Cause 

(1) In general 

(2) Limitations of rule 

(1) In General 

Any person whose presence as a party Is necessary to 
a complete determination of the controversy may be per¬ 
mitted or ordered to be brought In by amendment. 

A common provision., of the codes and statutes, 
which is, ,a mere adipption of a well-known equitable 


rule,® is to the effect that the court may determine 
any controversy between the parties before it, when 
it can be done ’^thoiit prejudice to the rights of 
others; but if the presence of others is necessary 
to. a complete determination of the controversy the 
court must order them to be brought in.^® Under 
this and similar provisions, on the application or 
motion of any party to the action,and subject to 
the limitation that no new cause pf action be. stat¬ 
ed, as discussed supra § 72 b, any person whose 
presence as a party is necessary to a complete de¬ 
termination of the controversy may be permitted or 
ordered to be brought in by amendment,^^ although 
his nonjoinder has been pleaded as a defense or 
the court may make such order of its own motion, 
as discussed infra § 79. 

Such a provision is not merely permissive, but is 
mandatory,!^ and impliedly prohibits the determi- 


8. N.T.—Griswold v. Caldwell, 85 
N.T.S. 1067, 14 Misc. 299, 301, 26 
N.T.Civ.Proc. 122, 2 N.T. AnulCas. 
211 . : . . 

47 C.J. p 124 note 16. 

9. Nev.—^Rutherford v. Union Land, 

. etc., Co., 213 ?. 1046, 47 Nev. 21, 

29. 

47 C,J. p 124 note 18. 

Rule in equity sronerally see Equity 
i 158. 

10. Cal.-^Bank of California Nat. 
Ass’n v. Superior Court in and for 
City and County of Sah Francisco, 
106 P.2d 879, 16 Cal.2d 616—Am¬ 
bassador Petroleum Co. v. Superior 
Court in and for Los Angeles 
County, 284 P. 446, 208 Cal. 667. 

Statute liberally conistrued 

S.C.—Simon v. Strock, 39 S.B.2d 209, 
209 S.C. 134, 168 A.L.R. 696. 

IL N.T.—Fisher v. Bullock, 198 N. 
Y.S. 638, 204 App.Dlv. 523, appeal 
dismissed 143 N.E. 735, 287 N.T. 
642. ■ ' 

12. U.S.—^Haterius v. Howe, D.C.Mo., 
4 IF.Supp. 664, affirmed, C^C^A.,. 
Howe V. Haterius, 66 F.2d 836. 

Ala.—Pate v. Hall, 125 So. 660, 220 
Ala. 411. 

Cal.—Miller v. McKinnon, 124 P.2d 
34, 20 Cal.2d 83, 146 A.L.R. 670— 

. Tuller V. Superior Court in and for 
Los Angeles County, 10 P.2d 43, 
216 Cal. 362—Ambassador Petro¬ 
leum Co. v. Superior Court in and 
for Los Angeles County, 284 P^ 445, 
208 Cal. 667—Holman V. Santa Cnis 
County, 206 P.2d 767, 91 Cai.App. 
2d 602—Cohen v. Heilman Com¬ 
mercial Trust & Savings Bank, 24 
P.2d 960, 133 Cal.App. 758. 

Colo.—^Haldane v. Potter, 31 P.2d 709, 
94 Colo. ,668. 

Minn.--.Cranak v. Link, 17 N.W.2d 
369, 219 Minn. 112—Schauiv.,Buss, 
295 N.W. 910, 209 Minn. 99—Kavil 


V. Leifman, 292 N.W. 210, 207 
Minn. 649. 

Mont.—State ex rel. Bedord v. Dis¬ 
trict Court of Ninth Judicial Dist. 
in and for Glacier County, 114 P.2d 
265, 112 Mont. 192. 

N.T.—^Lepel High Frequency Labora¬ 
tories V. Capita, 6 N.T.S.2d 171, 
168 Misc. 688, affirmed 9 N.T.S.2d 
896, 266 App.Div. 804—Heitler v. 
Opal, 75 N.T,S.2d 210—Olshan v, 
Buffalo Merchandising Co., 44 N.T. 
S.2d 768—Northwestern Nat. Ins. 
Co. V. Greilsheimer & Son, 17 N.T. 
S.2d 497. 

N.C.—^Mack-International Motor 

Truck Corporation v. Wachovia 
Bank & Trust Co., 164 S.B. 42, 199 
N.C. 203. 

N.D.’—Corpus Juris cited in Ulledalen 
V. United States Fire Ins. Co., 23 
N.W.2d 866, 871, 74 N.D. 689. 

Or.—Salzwedel v. Pinkley, 16 P.2d 
718, 140 Or. 671. 

Pa.—^Fritz v. Gehris, 10 Pa.Dist. & Co. 

794, 20 Berks Co. 198. 

S^O.—^Boykin v. Capehart, 81 S.E.2d 
606, 206 S.C. 276—C. I. T. Corpora¬ 
tion V. Ambrose, 12 S.B.2d 717, 196 
S.C. 157. 

Utah.—Graham v. Street, 166 P.2d 
524, 109 Utah 460. 

Wis.—^Lakeside Bridge & Steel Co. 

V. Pugh, 238 N.W. 872, 206 Wis. 62. 
47 C.J. p 124 note 22. 

Embraciug of aU demands 
Where the demands in a suit can* 
be made to embrace all the demands 
on the part of a plaintiff, all the nec¬ 
essary parties should be brought in 
so that a. complete adjudication of 
all pertinent matters can be made in 
the one suit—State, for Use of City 
of Aberdeexi, v.. Board of Sup'rs of 
Monroe County, 196 So. 263, 188 
Miss. 636, suggestion of error over¬ 
ruled State, to Use of City of Aber¬ 
deen, V. Board of Supers of Monroe 
County, 196 So. 649, 188 Miss. 636. 
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Guarantor 

Motion for permission to implead 
gniarantor of obligations of company 
on bond covering defalcation of em¬ 
ployee could hot be defeated by 
claim that unsatisfied judgment was 
condition of guarantor’s liability, 
since liability was for deteraiination 
at trial.—Schultzs v. Ocean Accident 
& Guarantee Corporation, 267 N.T.S. 
284, 239 App.Dlv. 309. 

Esorowee or stakeholder 

Purpose of statute permitting es- 
crowee or stakeholder to bring in ad¬ 
verse claimant in case of action 
against escrowee or stakeholder 
was designed to relieve escrowee or 
stakeholder from subjecting himself 
to risk of suit or liability by reason 
of assertion of an adverse claim and 
to relieve him from responsibility of 
determining conflicting claims; the 
sts^tute should be liberally construed, 
and recourse to statute shotild be en¬ 
couraged.—^Hencer Corporation v. 
Stolz, 26 N.T.S.2d 764, 176 Misc. 460. 

13. N.T.—Smith V. Central Trust 
Co., 40 N.T.S. 162, 7 App.Dlv. 278, 
affirmed 48 N.E. 653, 164 N.T. 333. 

14 Alaska.—Andersen v. Pacific S. 

S. Co., 8 Alaska 291. 

Cal,—^Hartman Ranch Co. v. Asso¬ 
ciated Oil Co., 73 P.2d 1168, 10 Cal, 
2d 232—^Ambassador Petroleum Co. 
V. Superior Court in and for Los 
Ajtigeles County, 284 P. 446, 208 
Cal. 667—^Holman v. Santa Cruz 
County, 205 P.2d 767, 91 Cal.App, 
2d 602—^Bank of Ajnerica Nat. 
Trust & Sav. Ass’n v. •Superior 
Court in and for City & County of 
San Francisco, 189 P.2d 799, 84 
Cal.App,2d 84—Bayle-Lacoste & Co. 
V. Superior Court of Alameda 
County, 116 P.2d 468, 46 CalA.pp. 
2d 636—^Morrow v. Superior Co^^rt 
in and for Kings County, 60 P.2d 
66, 9 Cal.App.2d 16. 
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nation of the controversy in the absence of any 
such necessary party and therefore, as a gen¬ 
eral rule, where it clearly appears that a. complete 
determination of the controversy cannot be had 
without the presence of other parties, the court 
must cause them to be brought in, as discussed in¬ 
fra § 79^ 

The term controversy^ as used in this rule 
means the action pending before the court when 
the motion to add additional parties is filed.1® A 
controversy may be presented by proof submitted 
as well as by pleadings of the parties,and hence 
it is not necessary that the complaint state a cause 
of action against the party ordered to be brought 

(2) Limitations of Buie 

Persons who may or should be added as parties as 
necessary to the complete determination of the contro. 
versy are persona whose rights must be ascertained and 
settled before the rights of the parties to' the action can 
be fully determined, or whose rights will be affected by 
the adjudication of the Issues before the court; and a 
new party need not be brought In where the controversy 


between the parties before the court may be fully ad¬ 
judicated and determined without his presence and with¬ 
out prejudice, to the righte of such new party or of the 
parties of record. 

Persons necessary to the complete determination 
of the controversy, within the meaning of the rule 
discussed supra subdivision c (1) of this section 
permitting or requiring such persons to be brought 
in as parties,, are persons who are not parties to 
the action, but whose rights must be ascertained and 
settled before the rights of the parties to the ac¬ 
tion can be fully determined,!® or whose rights will 
be affected by tiie adjudication 6f the issues before 
the court,20 including a perspn who has or claims 
a material interest in the subject matter of the con¬ 
troversy.®! Where^ however, all the facts are set 
forth which ihe. litigants desire to h^ve . passed on 
by the court, there is no necessity for bringing in 
other parties who mighf“ postibly *be- interested;®® 
and a new party need not be brought in where the 
controversy between the parties before the court 
may be fully adjudicated and determined ‘ without 
his presence and without .prejudice to the rights of 
such new party or .of the parties of record.®® A 


lo-wa.—-Wlil-tmer v. Boaxd ' of Di¬ 
rectors of Independent School Dist. 
of White Pigeon, 280 N.W. 413, 210 
Iowa 283. 

—Dent v. City of North Platte, 
28 N.W.2d’ 562, 148 Neb. 718. 

—Schroeder v, Antipas, 61 S.£j.2d 
865, 214 S.C. 87—Weinberg v. 

Weinberg, 87 S.B.2d 507, 208 S.C 
167. 

Wis.—Carroll v. Fethers, 61 N.W. 
1128, 82 Wis. 67. 

IB. tr.S.—Nabors v. Texas Co., D.C 
Da., 28 F.Supp. 694. 

Ala.—^Pate v. Hall, 125 So, 650, 220 
Ala. 411. 

Cal.—^Holman v. Santa Cruz County, 
205 P.2d 767, 91 CalApp.2d 602— 
Bank of America Nat. Trust & Sav, 
Ass*n V. Superior Court in and for 
City & County of San Francisco, 
189 P.2d 799, 84 CalA.pp.2d 34. 

Ky.—^Morgan County v. Governor of 
Kentucky, 166 S.W.2d 498, 288 Ky. 
532—^HcCoy v, Ferguson, 29 S.W,2d 
616, 235 Ky. 116. 

Mont.—^McKenzie v. Evans, 29 P.2d 
667, 96 Mont. 1. 

47 C.J. p 125 note 26. 

Plaintiff may. not enforce his own 
and at s^e time prevent de¬ 
fendant from asserting his defense 
on ground of lack of necessary par¬ 
ties.—^Enterprise Jxr, Bist. v. Enter¬ 
prise Band & Investment Co., 800 P. 
607, 137 Or. 468. 

16. Or.^—Continental Guaranty Cor-' 
poration v. Chrisman, 294 P. 696, 
184 Or. 524. 

17. Nev.—Young Inv, Co. v. Beno 
CJlub; 208 P.2d 297. 


18. Nev.—^Young Inv. Co. v. Reno, 
Club, supra. 

19. N.Y.—^Hessol v. Hathaway, 80 
N.Y.S.2d 600, 177 Misc. 886. 

S.C.—^Doctor V. Robert Dee, Inc., 56 
S.E.2d 68, 216 S.C. 882-~Fouche v. 
Royal Indem. Co. of N. Y., 47 S.E. 
2d 209, 212 S.C. 194-^lmon v. 
Strode, 39, S.B.2d 209, 209 S.C. 184, 
168 AL.R. 696—Phillips v, Clifton 
Mfg. Co., 80 S.E.2d 146, 204 S.C. 496, 
167 AD.R. 1265. 

Wyo.—^Kirch V. Nicholson, 297 P. 898, 
42 Wyo. 489. 

47 C.J. p 126 note 81. 

20. N.C.—Griffln & Vose v. Nbn- 
Metallic Mineral's Corp., 85 S.E.2d 
247, 226 N.C. 434. 

Or.—McGilchrist y. Fiedler, 66 P.2d 
.388, 166 Or. 616. 

47 C.J. p 126 note Z2i 

21. m. —Wolf V. Parker Holsman; 
Co., 33 N.B.2d 236, 809 111, 446. ^ 

Minn.—^Meacham v; Ballard & Co.,! 

240 N.W. 540, 184 Minn. 607. 

N.C.—Griffin & Vose v. Non-Metallic 
Minerals Corp., 35 S.E.2d 247, 226 
N.C. 484. 

Okl.—^Marathon Oil- Co. v. Western 
Oil & Drilling Co., 89 P.2d 989, 185 
Okl. 63. : 

47 C.J. p 125 note 33. 

Uortgagotr mortgagee ; 

Although both mortgagor ' ahd 
mortgagee had - cause of ■ ac-tion’ 
against defendant: whose neglige^nce 
caused daxhage to mortgaged auto¬ 
mobile, but'* one recovery' could be 
had and defendant cbuld pTOtect 
himself. against possibility of second 
suit, and/recovexy by''causing mort- 
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gag4e or mortgagor to be brought In 
as party to action Which' has been 
begun by other party.—Jolly v. 
Thornton, 102 P.2d 467, 40 OalApp. 
2d Supp. 819. 

22. Pa.—Springfield Real Estate Co. 

V. Kdlett, 126 A 773, 281 Pa. 398. 
47 C.J. p 126 note 34. 

Asfdgxies 

Order to ^end declaration in tort 
notion by bringing in corporation, to 
wMch plaix^tiff assigned right of ac¬ 
tion before bringing suit, as party 
thereto, and. dismissal of suit for 
noncompliance with such order, was 
held erroneous.—Solomon v. Conti¬ 
nental Baking Co., 166 So. 876, 174 
Miss.. 890. . ■ . 

23n Cal'.—Ambassador Petroleimi Co. 
V. Superior Court in and for Dos 
Ahgele'S County; 284 P.* 446, 208 
CW. 667—^Baines v. Zuieback, 191 
P.2d 67, 84 Cal.App.2d 488-^Hahn 
- V. Walter. 141 P.2d 926, 60 CalApp. 
2d 887—^Metropolitan Casualty Ins. 
Co. of New York v. Margulis, 102 
P:2d 469, 88 CaI.App.2d 711—Mor- 
' row 'v;- Superior Court in and for 
Kiiigs County, 50 P.2d 66, 9 CaL 
App.2d 16. 

Hl-^—Wolf V. Parker Holsman Co., 83 
N.E.2d 235, 809 BL^pp. 446. 

Iowa.—Ge€lg^ey v. City of Bedford, 

: If N.W.2d. 252, 285 Iowa 666. 
Mixm.—iffitha Dife Ins. Co. v. Cash- 
^ixian, 281 NW: 408, 181 Mlnxi. 82— 
Richmond Const. Corp. v. Wilihar 
Realty ^Corp., 82 JNrvY.S:2d 866; 274 
App.Div. 891—Kalish v. National 
Building Corporation, 18 N.Y.S.2d 
871, 259^' APP.Div. .258r— Kurowski 
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.person need not be required to be made a party on 
the motion of defendant where defendant is entitled, 
to urge his defenses as effectually in the absence of 
such person.24 A party should pot be brought in 
as necessary to the determination of the cause when ’ 
doing so has the effect of overriding repeatedly de¬ 
clared legal rights and revoking well-recognized. 

procedures.25 

Between original parties. As a general rule, the 
bringing in of parties necessary to a complete de¬ 
termination may be ordered only where it is neces¬ 
sary to secure a full determination of the contro¬ 
versy between the original parties and a new 
party should not be- added; oh the application of 
defendant, merely for the purpose of settling or lit¬ 
igating matters between him and die proposed ad¬ 
ditional parties.27 So, where the bringing in of 
new parties , would not aid in granting complete re¬ 
lief between tibose already., parties but might aid in 
granting such relief between the original defend¬ 
ant and. the parties sought to be brought in, such 
additional parties need not be brought in as indis¬ 
pensable parties.^8 it has been held, however, that 
although a person is not a necessary party to the 
determination of the rights as between plaintiff and 
defendant, if he is a proper, party to the adjudica¬ 
tion of the entire matters growing out of the trans¬ 
action he may be brought in as a party defend- 
ant^^ 

tL Peasons Omitted by Mistake 

.Under some statutes a person whose name has been , 
«>Ri)tted from the original complaint or petition by mis- 

V. Shapiro, 299 N.Y.S. 169, 262 App. 

Biv. 796-r-Heydt-Mugler Co. v. 

Westerman Const Corp., 77 N.Y.S, 

2d 356, 190 Misa 990—Hessol v, 

Hathaway, 80 ^ N.Y.S.2d 600, 177 
Hlsc. 886—Colburn v. G-eneva Nur¬ 
sery Co., 29 N.Y.S.2d 892. . 

S.C.—^Doctor V, Robert Lee, Inc., .66 
S.H2d 68, 216 S.C. 332. 

8.B.—^Independent School Dist of 
City of Aberdeen v. First Nat 
Bank, 289 N.W. 426, 67 S.D. 100. 

UtalVr^^®sney v. District .Court of 
Sait Lakie County, 108 P«2d 614, 

99 Utah 618. 

Wash.—State ex rel. Continental Cas. 

Co. V. Superior Court for Spokane 
County, 207 P.2d 707. 

47 C.J. p 126 note 36, 

Ooniplete relief 

Civil procedure rule, providing that- 
when persons who ought to be jiar- 
ties, if complete relief is to be ac¬ 
corded between those already parties, 
have not been made parties and are 
subject to the jurisdiction of the 
court then the court shall order them 
ihade parties, is to be construed liter¬ 
ally, and therefore does not requ^e i 


take or Inadvertence may be added as plaintiff or de¬ 
fendant. 

Under some statutes, a person whose name has 
been omitted from the original complaint dr peti¬ 
tion by mistake or inadvertence, may be added as 
plaintiff , or defendant.^® Thus a person, such as a 
joint obligee,^^ whose name has been omitted by 
mistake may be added as a coplaintiff in order that 
the parties to the suit may correspond with the con¬ 
tract declared on,32 provided defendant is not in¬ 
jured in any way by the amendment and where 
it appears by plaintiffs testimony that there is a 
nonjoinder of persons who should have been made 
plaintiffs, and a motion for a nonsuit is made on 
this ground, the court may permit an amendment 
by adding the name of a coplaintiff.3 4 Where it 
appears from the answer that a necessary party 
has been omitted, the court may require such party 
to be brought in;35 and where defendant is allowed 
to amend his answer by pleading- a defect of par¬ 
ties, in furtherance of justice, plaintiff should be 
allowed to amend his complaint to add such par- 
ties,3S even though it is necessary to adjourn the 

trial.3‘7 

6. Per^na against Whom Limitations Have 
Run 

Generally a party cannot be brought In as a party 
plaintiff or defendant where the cause of action as to 
him Is at the time barred by the statute of limitations. 

As a general rule a party cannot be brought in as 
a .party plaintiff where the cause of action as to him 
is at the time barred by the statute of limitations ;38 

29. Cal.—W. H. Harston Co. v. 
Kochritz, 261 P. 969, 80 Cal.App. 
362. 

Hinn.—Schau v. Buss; 295 N.W. 910, 
209 Minn. 99. 

30. P€u—^Johnson y, Madrid Moto^r 
Corporation, 48 Pa.Dist &. Co. 258. 

47 C.J. p 126 note 41. 

31. Miss.—Stauffer v. Garrison, 61 
Miss. 67. 

N.Y.—Butcher v. Slack, 3 How.Pr. 
822, 1 Code Rep. 113. 

32. Pa.—Hite V. Kier, 38 Pa. 72. , 

47 aj. p 126 note 43. 

33. Pa.—^Hite V. Kier, supra. 

Cal.—Acquital V. Crowell, 1 Cal. 

191. 

35. Ky.—Carpenter v. Miles, 17 B. 
Mon. 698. 

36. Cal.—Curtis v. Ny<^, 261 P. 747, 
86 Cal.App. 607. 

N.Y.—Schneidman y.. Shapiro, 211 N. 
Y.S. 647, 126 Mlsc. 892. 

37. N.Y.—Schneidman v; Shapiro, 
sppra. 

3a Ark.—National Fire Ins. Co. y. 


joinder where complete relief can be 
given between those already parties 
on the Issues made.^—Hicks v. South¬ 
western Settlement & Development 
Corp., Tex.Civ.App., 188 S.W.2d 915. 

24. N.Y,—Brhardt V. Stacy-Bush^ 20 
N.Y.S.2d 429, 269 App.Div. 984. 

Tex.—^Hall V. Murphy, 14 Tex. 637. 

25. S.C.—Simon v. Strock, 39 S.E. 
2d 209, 209 S.C. 134, 168 A.L.R. 
696. 

2a Minn.—Clay County Land Co. v. 

Alcox, 92 NW. 464, 88 Minn. 4. 
N.Y.—Brush v. Levy, 66 N.Y.S. 700, 
64 App.Dlv. 296. 

27. Cal.—Alpers v. Bliss, 79 P. 171, 
146 Cal. 666—^Bracey v. Gray, 160 
P.2d 564, 65 Cal.App.2d . 282—Jn re 
Visiaxis* Estate, 273 P. 166, 95 Cal. 
App. 617. 

Okl.—State Nat. Bank of Sfxawnee v. 
Central Nat. Bank of Tulsa, 298 P. 
1007, 146 Okl. 142. 

47 C.J. p 126 note 89. 

2a N.Y.—^Heydt-Mugler Qo, V* Wes¬ 
terman Const Corp., 71 N.Y.S.2d 
386, 189 Misc. 199, amnned 77 27. 
.y.S.2d 356, 190 Misc. 990. 
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but, where the cause of action and legal plaintiff re¬ 
main the same, a person beneficially interested may 
be added as plaintiff, although the statute of limi¬ 
tations has run against him.^^ So also, as a gen¬ 
eral rule a person cannot be brought in as a party 
defendant, where the statute has run in his favor 
at the time of the application to add him,^® not¬ 
withstanding the action against the original de¬ 
fendant was commenced! in time.‘*i 

f. Transferees Pendente Lite 

A transfer of a cause of action pendente llte does 
not necessitate the bringing in of the transferee by 
amendment, but ordinarily it Is proper for the court to 
allow new parties, who have become interested in the 
subject matter since the commencement of the suit to be 
brought in as parties in such manner. 

A transfer of a cause of action pendente lite does 
not necessitate the bringing in of the transferee by 
amendment and defendant cannot compel such 
transferee to come in as a party plaintiff without his 
.consent,^® although it may be within the discretion 
of the court to order him to be brought in.^^ Sub¬ 
ject to the rules in respect of bringing in interested 
or necessary parties, discussed supra subdivision b 
and c of this section, it is proper for the court to 
allow new parties, who have become interested in 
the subject matter since the commencement of the 
suit, to be brought in as parties in such manner, 
such as an assignee^® or purchaser, pendente lite 
of the subject matter of the litigation. The court, 
however, may refuse to bring in a transferee of de¬ 
fendant’s property, on the application of plaintiff, 
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where plaintiff’s rights are not affected by the trans¬ 
fer.^® 

A purchaser of real property pending an action 
affecting such property is not a necessary party to 
the action and need not be brought in as a party, 
except where his presence is necessary to a com¬ 
plete determination of the matter in litigation;®® 
and where there is a mere grant without reserva¬ 
tions, so that the interests of the original plaintiff 
and the new grantee are several and distinct, the 
court may properly refuse to bring in such grantee 
as a party plaintiff.®^ Where, however, there is a 
reservation in the deed and the question is presented 
as to the rights which the original plaintiff may 
have reserved to himself, for the complete determi¬ 
nation of which the presence of the grantee is prop¬ 
er, he may be brought in as a party.®® In an ac¬ 
tion for tort, such a purchaser cannot be brought in, 
where there was no joint liability.®® 

Assumption of liability, A purchaser of property 
who has agreed to pay the judgment if any is re¬ 
covered in a pending action may properly be joined 
as party defendant ;®^ and as a general rule, where 
a third person becomes interested in a pending liti¬ 
gation by assuming the liabilities of defendant in 
respect of the claim which plaintiff is seeking to 
enforce, it is proper to allow a supplemental com¬ 
plaint bringing in sudh third person as a codefend¬ 
ant in the action.®® 

g. Persons Whose Liability Is in i)otibt 

Under a statute permitting a plaintiff who is in doubt 
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Pettlt-GaUoway Co., 248 S.W. 262, 
167 Ark. 333. 

Pa.—Yachup v. BIcher, Com.Pl., 86 
Pittsb.Liegr.J. 46, 61 York Leg.Rec. 
172. 

47 C.J. p 126 note 60. 

89. By.—Archer v. Bowling, 179 S. 

• W. 16. 166 Ky. 139. 

47 C.J. p 126 note 61. 

40. Ill.—Grewenlg v. American Bak¬ 
ing Co., 13. N’.B.2d 183, 293 IU.APP. 
604. 

Pa.—Shaw v. Megargee, 161 A. 646, 
307 Pa. 447^—^Poley v, Macllwain, 
66 Pa.Dist.&Co. 179—Gunn v. Bel¬ 
levue Garage, 18 Pa.Dist. & Co. 664, 

• SO Pittsb.Leg.J. 447. 

47 C.J. p 127 note 52. 

41. m. —Grewenig v. American Bak¬ 
ing Co., 13 N.E3.2d 183, 293 lll.App. 
604. 

4sL Tex.—Southwestern Advertising 
Co, V. Stubbs, Civ.App., 89 S.W.2d 
799, error dismissed. 

47 C.J. p 127 note 67—6 C.J. P 1006 
note 48. 

48. N.Y.—^Hothbarth v. Herzfeld, 144 
N.Y.S. 974, 169 AppJ>lv. 732. 

47 OJ. p 127 note 68. 


44. Ky.—Vanbuakirk v. Levy, 8 
Mete, 188. 

K.Y.—^De Bost v. Albert Palmer Co., 
1 How.Pr.,Kls., 608. 

47 C.J. p 127 note 59. 

46- Mich.—^Hedler v. Manning, 233 
N.W. 223, 262 Mich. 196. 

47 C.J. p 127 note 61. 

46. TT.S.—U. S. V. Bates Valve Bag 
Corporation, D.C.I>el., 89 F.2d 162. 

47 C.J. p 127 note 62. 

47. Mich.—^Hedler v. Manning, 233 
N.W. 223, 252 Mich. 196. 

47 C.J. p 127 note 63. 

48. Kan.—Shaw v. Life, etc., Ass'n, 
165 P. 818, 101 Kan. 235. 

47 aJ. p 127 note 64. 

XTotioe of dalm 

In suit against oil company on its 
ord contract to deliver to plaintiff 
specilled portion of its shaxe of oil 
produced from certain lease, in which 
it had working interest, as compensa¬ 
tion for plaintifTs services, it was 
uzmeoessary to stop trial and naake 
party to suii another oil company, to. 
which part of leased land was sold’ 
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before defendant was made a party, 
•in view of evidence that such com¬ 
pany had notice of suit and plaln- 
tiff^s claim at time of sale.—Texas 
Conservative Oil Co. v. Jolly, Tex. 
Civ.App., 149 S.W.2d 266. 

49. K.I.—Spreigue v. Stevens, 91 A. 
48, 87 11.1. 1. 

47 C.J. p 127 note 66. 

50. N.Y.—Rogers v. Patterson,' 88 
N.Y.S. 1022, 87 Hun 219. 

47 C.J. p 128 note 66. 

61. N.Y.—^Pope V. Manhattan R. Co., 
80 N.YB. 316, 79 App.Div. 683. 

47 C.J. p 128 note 67. 

52, N.Y.—^Pope V. Manhattan R. Co., 
supra. 

63. Tex.—^Mexican Nat. Constr. Co. 
V. Meddlegge, 18 S.W. 257, 76 Tex. 
684. 

47 C.J. p 128 note 69. 

54. Mo.^—^Hawkins v. St. Louis, etc., 
R. Co., App., 2Q2 S.W. 1060. 

47 C.J. p 128 note 70. 

55. N.Y.—^Prouty v. Lake Shore, etc., 

‘ R. Co., 85 N.Y. 272. 

47 aJ. P 128 note 71. 
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9LB to the person from whom he Is entitled to redress to 
Join two or more defendants, an additional party defend¬ 
ant may be brought In on the plaintiff's application, on 
ascertainment of the Interest of such proposed party which 
may render him liable for the plaintiff's claim. 

Under a statute which provides that, where a 
plaintiff is in doubt as to the person from whom he 
is entitled to redress, he may join two or more de¬ 
fendants in order that the existence and extent of 
liability may be determined as between the parties, 
an additional party defendant may be brought in 
on plaintiffs application, on ascertainment of the 
interest of such proposed party which may render 
him liable for plaintiff’s claim.56 So an alleged 
principal may be brought in on discovery of his in¬ 
terest,and this is true although the action is at 
law to recover a money judgment only.^s 

L Persons Jointly Liable 

The plaintiff may be permitted or required ot bring In 
persons jointly liable with the defendant at the com¬ 
mencement of the action, as in the case of a joint tort¬ 
feasor, but ordinarily a joint tort-feasor cannot be 
brought In at the Instance of the defendant, where there 
is no existing liability over based on contract or status, 
unless a statute permits him to do so. 

Under a statute permitting an amendment of the 
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complaint by adding new parties defendant, plaintiff 
may amend by adding persons jointly liable with 
defendant at the commencement of the action, 
and, under a statute expressly so providing, the 
court may require plaintiff to bring in as defend¬ 
ants all parties jointly liable on the obligation in 

the action.60 

Joint obligors. Where a contract sued on is 
joint in its nature, all the obligors are necessary 
parties to the action on it, as discussed supra § 46, 
and where it appears that one of them has been 
omitted as a party defendant, he may be ordered to 
be brought in, as such defendant, on the application 
of either party.^l 

7 oint tort-feasors can be sued together in the first 
instance, as discussed supra § 39, and such a tort¬ 
feasor may be added as a party defendant, during 
the progress of the cause, at the instance of plain- 

tiff,62 Qj- t)y his acquiescence.^® jt is generally the 

rule, however, that a joint tort-feasor cannot be 
brought in at the instance of defendauit,®^ where 
there is no existing liability over based on contract 
or status,since the original defendant has no le- 


66. N.T.—Williams v. .Donyluk, 62 
N.Y.S.2d 766—Olshan v. Buffalo 
Merchandising Co., 44 N.T.S.Bd 758. 

67. N.T.—Schechtman v. Salaway, 
198 N.Y.&. 851, 204 App.Div. 649. 

47 C.J. p 128 note 73, 

68. N.Y.—Schechtman v. Salaway, 
supra. 

69. Ala.—^Rand v. Gibson, 19 So. 538, 
109 Ala. 366. 

6a Arlz.—^Mosher v. Canfield, 286 P. 
819, 36 Ariz. 435. 

61. Cal.—^Harrison v. McCormick, 11 
P. 456, 69 Cal. 616. 

47 C.J. p 129 note 81. 

62. N.T.—Greenhouse v. Rochester 
Taxicab Co., 218 N.T.S. 167, 218 
App.Div. 224. 

47 C.J. P 129 note 88. 

63. N.T.—Greenhouse v. Rochester 
Tas;lcab Co., supra. 

64. IT.S.—-Hills V. Price, D.C.S.C., 79 
P.Supp. 494, 

S.C.—Doctor V. Robert Lee, Inc., 66 
S.B.2d 68, 215 S.C. 332—Simon v. 
Strode, 39 S.B.2d 209, 209 S.C. 184, 
168 A.L.R. 696. 

Va.—Hogan v. Miller, 157 S.E. 640, 
166 Va. 166. 

W.Va.—^Rouse v. Bagle Convex Glass 
Specialty Co., 18 S.B.2d 15, 122 W. 
Va. 671, 132 A,L.R. 1421. 

In. New Tork 

(1) The text rule has been fol¬ 
lowed. 

U^S.—O'Neill V. American Export 
Lines, D.CJNT.T., 6 F.R.D. 182. 

•N.T.—McLaughlin v. City of Sjrra- 
cuse, 56 N.Y.S.2d 594, 269 App.Dlv. 


882—Roberts v. First Nat. Bank, 
16 N.Y.S.2d 711, 268 App.Div. 846, 
appeal dismissed 27 N.E.2d 209, 282 
N.Y. 803—^Blfeld v, Burkham Auto 
Renting Co., 92 N.T.S.2d 249, 196 
Misc. 446—^Verder v. Schack, 79 N. 
T.S.2d 700, 191 Misc. 936—Green 
V. Hudson Shoring Co., 77 N.T.S.2d 
842, 191 Misc. 297—Trigllanos v. 
Henry Moss & Co., 71 N.Y.S.2d 618, 
189 Misc. 157—Silver Creek Pre¬ 
serving Corporation v. Porter, 299 
N.T.S. 678, 164 Misc. 818, affirmed 
6 N.T,S.2d 612, 254 App.Div. 814— 
Strawn v. Todd Shipyards Corp., 
89 N.Y.S.2d 416—^Kalkin v. Marken, 
87 N.T.S.2d 889—Kloppenberg v. 
Brooklyn Union Gas Co., 82 N.T.S. 
2d 687—^Bailey v. Kew Queens 
Corp., 78 N.T.S.2d 609, appeal dis¬ 
missed 92 N.T.S.2d 312. 

47 C.J. p 129 note 85. 

(2) It has further been held that 
defendant in negligence action can¬ 
not obtain joinder of a Joint tort¬ 
feasor not made a party by plaintiff, 
where there is no existlfig liability 
over, notwithstanding a statute per¬ 
mitting contribution between Joint 
tort-feasors where a Judgment has 
been recovered against both and one 
of them has paid more than his own 
pro rata share.—Fox v. Western New 
York Motor Lines, 178 N.E. 289, 257 
N.T, 806, 78 A.L.R. 678. followed in 
Daniels v. Eastern Greyhound Lines, 
263 N.T.S. 1004, 234 App.Div. 812, 
Frey v. Puller, 253 N.T.S. 1005, 234 
App.Div. 819, and Wood v. Lyons, 254 
N.T.S. 914, four cases, 284 App.Div. 
824—^Braun v. Gardner, 79 N.T.S.2d 
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299, 191 Misc. 844—^Roxy Theatre v. 
Queensboro Farm Products, 43 N.T.S. 
2d 128, 180 Misc. 707—Tauro v. 
Queens-Nassau Transit Lines, 6 N. 
Y.S.2d 176, 168 Misc. 879—Piratensky 
V. Wallach, 296iN.T.S. 681, 162 Misc. 
749—Troshow v. B. Altman & Co., 
260 N.T.S. 699, 140 Misc. 420, re¬ 
versed on other grounds 262 N.T.S. 
946, 234 App.Div. 664, vacated on 
other grounds 254 N.T.S. 926, 284 
App.Div. 861—^Rowe v. Denier, 288 
N.T.S. 9, 135 Misc. 286. 

(3) Prior to adjudication of this 
rule by the court of appeals, some 
decisions of inferior courts held that 
I defendant could have an additional 
party brought in on a showing that 
such peurty was a Joint tort-feasor 
and that a Joint Judgment would 
probably result against the original 
and new defendant.—Schenck v. 
Bradshaw, 261 N.T.S. 816, 238 App. 
Dlv. 171—Davis v. Hauk & Schmidt 
260 N.T.S. 637, 232 App.Div. 666— 
Haines v. Bero Engineering Const 
Corporation, 243 N.T.S. 667, 230 App. 
Dlv. 832, followed in Wood v. Lyons, 
260 N.T.S^ 941, 233 App.Dlv. 791, two 
cases—Bolce v. Pallette, 262 N.T.S. 
40, 140 Misc. 763, affirmed 261 N.T. 
S. 922, 234 App.Div. 644—Riley v. 
Wood, 248 N.T.S. 826, 189 Misc. 814 
—Ackerson v. Klbler, 246 N.T.S. 680, 
138 Misc. 696, affirmed 249 N.T.S. 
629, 282 App.Div. 806—Shuler v. 
Whitmore, Rauber & Vicinus, 246 
N.T.S. 628, 188 Misc. 814, affirmed 261 
N.T.S. 886, 233 APP.I>iy. 892. 

65. N.Y.—^Fox V. Western New York 
Motor Lines, 178 N.E. 289, 267 N.T. 
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gal claim against the person sought to be made a 
party.®^ In this respect, a statute authorizing the 
joinder of additional parties does not require that 
the liabilities of all tort-feasors be determined in 
a single suit®^ There are, however, certain excep¬ 
tions to the rule precluding defendant from bring¬ 
ing in a joint tort-feasor as an additional party,®® 
such as where the party claiming indemnity has not 
been guilty of any fraud except technically or con¬ 
structively, as where an innocent master is held to 
respond for the tort of his servant acting within the 
scope of his employment,®® or where both parties 
have been in fault, but not in the same fault toward 
the person injured, and the fault of the party from 
^vhom defendant seeks indemnity was the primary 
and efficient cause of the injury.*^® So it has been 
held that a statute permitting a defendant to im¬ 
plead another liable over to him for all or part of 
plaintiffs recovery in the main action may be 
availed of to shift the responsibility for an injury 
sued on from the passive to the active wrongdoer,^^ 
although it has also been held that impleader pursu- 

805, 78 678—Pugmi v. Lan- 

ning & Harris. 92 N.T.S.2d 21, 196 
Misc. 335—Verder v. Schack, 79 N. 

T.S.2d 700, 191 Misc. 935—Wade v. 

Village of Livonia, 21 N.Y.S.2d 
1020, 174 Misc. 893—^Kloppenberg 
V. Brooklyn Union Gas Co., 82 N. 

T.S.2d 687—Chandler v. Glaser 
Contracting Co., 80 N.T.S.2d 502— 

Bailey v. Kew Queens Corp., 78 N. 

Y.S.2d 509, appeal dismissed 92 N. 

T.S.2d 812. 

Bight of defendant to bring in as a, 
party person against whom he may 
recover see infra subdivision J of 
this section. 

de. U.S.—Hills V. Price, D.C.S.C., 79 
F.Supp. 494. 

N'.T.—Lewis H. May Co. v. Mott Ave. 

Corp., 201 N.Y.S. 189, 121 Misc. 398 
—Kloppenberg v, Brooklyn Union 
Gas Co., 82 N,Y.S.2d 687—Bailey v. 

Kew Queens Corp., 78 N‘.Y.S.2d 609, 
appeal dismissed 92 N.Y^S.2d 812. 

'xro right to oontribiittoii. 

A joint tort-fea.sor hot made a par¬ 
ty defendant in action for personal 
injuries or property damage may not 
be brought in as a party defendant 
on application of original defendant, 
since under such law no right to con¬ 
tribution exists until a joint money 
judgment has been recovered against 
two or more defendants and judg¬ 
ment debtor claiming, contribution 
has paid more than his proportionate 
share of judgment, . * . 

U.S.—^Brown v. Cranston, C.C.A.N.T., 

132 P.2d 631, 148 A.L.R. 1178, cer¬ 
tiorari denied Cranston v. Thdmp- 
. son,. 63 S.Ct. 1028, two cases, 819 
^tr.S. .741,.,87 L.Bd, 1698., 
l!T:Y.-^reeh v. Hudson leering Co., 


ant to statute is not permitted between joint tort¬ 
feasors so as to shift ultimate liability for plaintiffs 
damage from the party who is guilty of passive 
wrongdoing to the party who is actively responsi- 
ble.72 

The rule that a joint tort-feasor may not be add¬ 
ed as a party at the instance of defendant does not 
apply where a statute affords him the right of con¬ 
tribution and the implied right to implead other 
wrongdoers even in advance of payment of the 
judgment.78 A joint tort-feasor may be joined in 
an action under a statutory provision permitting de¬ 
fendant to join any person who may be liable over 
to him on the cause of action declared on or jointly 
or severally liable thereon with him,^^ and some 
statutes expressly provide that a defendant may 
move to make joint tort-feasors additional parties 
defendant at any time before judgment,although 
it must appear that the persons named are liable as 
joint tort-feasors on the facts alleged in support of 
the motion, as discussed infra § 80, Such a statute 
authorizes the bringing in of a joint tort-feasor only 

grounds Wheeler v. Glazer, 158 S. 
W.2d 449, 137 Tex. 341, 140 A.L.R. 
1801. 

74, Pa.—Simodejka v. Williams, 62 
A.2d 17, 860 Pa. 882. 

76- N.C.—Wilson v. Massages, 82 
S.B.2d 335, 224 K.C. 705, 156 A.L.R. 
922—Best V. Metcalfe, 14 S.B.2d 
648, 219 N.C. 607—Brown v. South¬ 
ern Ry. Co., 162 S.E. 613, 202 N.C 
256. 

Purpose of statute, authorizing a 
defendant sued in tort to bring into 
the action another joint tort-feasor 
to determine contingent liability for 
contribution, is to permit defendants 
in tort action to litigate mutual con¬ 
tingent liabilities before they have 
accrued so that all matters in con¬ 
troversy growing out of same sub¬ 
ject of action may be settled in one 
action, although plaintiff may be thus 
delayed in securing his remedy.— 
Evans v. Johnson, 84 S.E.2d 78, 226 
N.C. 238.. 

Adjudloatloii of respective liabilities 
Where it can be Inferred that -pat¬ 
ty sought to be brought in Was in a 
technical sSnse jgullty of negligence 
with respect to original plaintiff, 
thus making such person and person 
whose primary injury caused negli¬ 
gence joint tort-feasors, or. joint 
tort-feasors in conjxinctlon. with 
other persons liable - by reason of 
contractual obligations or statute]^ 
relationship, all the j>arties may be 
brought into the suit and an adjudi¬ 
cation had as to their respective lia¬ 
bilities.—Shannon Y. Massachusetts 
Bonding & Ins. Co., iD.C.La.,~ 62 F. 
Supp. 532, 


77 N.Y.S.2d 842, 191 Misc. 297— 
Monteverdi v. French Realty Corp., 
76 N.Y.S.2d 69. 190 Misc. 804. 

67. Va.—Hogan v. Miller, 167 S.H. 
j540, 166 Va. i66. 

68. N.Y.—McLaughlin v. City of 
Syracuse, 66 N.T.-S.2d 694, 269 App. 
Div. 382 —'Verder v. Schack, 79 N. 
Y.S.2d 700, 191 Misc. 986, 

69. N.Y.—^McLaughlin v. City of 
Syracuse, 66 N.Y.S.2d 694, 269 App. 
Div. 382. 

70. N.Y.—McLaughlin v. City of 
Syracuse, supra. 

Theoxy of action 

Where action against owners of 
building for injuries sustained in fall 
down elevator shaft proceeded on 
theory of negligence in control and 
operation of elevator and shaftway 
by owners, they could not bring in 
tenant of third floor as third-party 
defendant to seek liability over on 
ground that any liability was due to 
primary and active negligence of 
tenant; In maintenance of elevator 
doors and locks on third floor which 
was under tenant's control,—Verder 
V. Schack, 79 N.T,S.2d 700, 191 Misc. 
986. 

7L N.Y.^Strawn v. Todd Shipyards 
Corp., 89 N.T.S.2d 416. 

72, N.Y.—Deneau v. Beatty, 91 N.Y. 
6.2d 190, 196 Misc. .649. 

73. Tex.—^Lottman v. Cuilla,’ Com. 
App., 288 S.W. 123—Pope v. Jack-, 
son. Civ.App., 211 S.W.2d 968, aJP- 
flrmed Austin Road Co. v. Pope, 
216 S.W.2d 668, 147 Tex. 430^ 
Glazer v. Wheeler, Civ App., .180. S. 
W.2d 868, reversed r on other: 
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when defendant has been sued with respect to the 
tort, and then only on proper allegations of fact, or 
a recovery over after judgment under the statute.*^® 
The statute does not authorize the bringing in of 
persons who are apprehended to have been damaged 
or injured, at the convenience of the tort-feasor, in 
determining the right to contribution in one triaU^ 
Under some provisions, while the person injured 
may still choose which of several joint tort-feasors 
to proceed against, the tort-feasor sued may, by a 
third-party petition, with leave of court, cause the 
joinder of additional or all joint tort-feasors as 
parties in the one action,^^ although the original 
defendant may recover over against the impleaded 
joint tort-feasor only if the plaintiff amends his 
pleadings to state a cause of action against him and 
a joint judgment is recovered against both tort¬ 
feasors, payment of which is made by the original 
defendant's 

1 Persona Liable to Party Either Wholly or in 
Part 

Under provisions that a third person who Is or will 
be liable to a party to the action, either wholly or in 
part foi^ the claim made against such party, may on the 
application of siich party be ordered to be brought in as 
a party, an additional party defendant may sometimes be 
Joined on the application of the plaintiff,biit the statute 
does not permit the plaintiff to bring in as a party de¬ 
fendant a person who may ultimately be liable to the 
plaintiff in the event the original defendant Is successful 
in the action. 

Under some statutory provisions, a third person 
who is or will be liable to a party to the action, 
either wholly or in part for the claim made against 
such party, may on the application of such party 
be ordered to be brought in as a party.®® While 
such provisions are usually invoked by a defendant 
seeking to hold another liable over to him for the 
claim sued on in the original action, as discussed 
infra subdivision j of this section, the, terms of 
the statute,®^ as construed together with other pro¬ 
visions authorizing the bringing in of propisr or 

Td. N.C.—DBTIeminfir v. CarClina Pow¬ 
er & Light Co., 50 S.E.2d 45, 229 
N.C. 89’i', modified on other grounds 
51 S.£.2d 898, 230 N.C. 65. 

a, N.C.—^Fleming v. Carolina Pow¬ 
er & Light Co., supra. 

Mo.—^Camden v. Bt. Louis 
lio Service Co., 206 B.W.2d 699, 289 
ldo.App: 1199. 

79. Mo.—State ex rel. McClure v. 

Dinwiddle, 218 S.W.2d 127, 858 Mo. 

.15., •• • 

80. N.T.—Mcli^aughlin v; City of 
Syracuse, 56 N.T.S.2d 594, 269 App. 

Div. 882. 

Purpose of statute authorizing the 


necessary parties,®^ may permit the joinder of an 
additional party defendant on the application of 
plaintiff. Plaintiff is not estopped so to apply by 
the fact that he had testified in a former action, 
involving the same act or transaction, in which 
he was not a party,®® or by the fact that the new 
defendant was the client of plaintiff’s attorneys in 
the former action.®^ 

The real intent of such statutory provision, how¬ 
ever, is to permit a party, who is charged with some 
sort of liability, to bring in another party liable 
to contribute or indemnify the party charged;®® 
and it has been held that it does not permit plain¬ 
tiff to bring in as a party defendant a person who 
may ultimately be liable to plaintiff in the event 
that the original defendant is successful in the de¬ 
fense of the action,®® or one against whom plain¬ 
tiff might have another and distinct cause of ac¬ 
tion of an entirely different nature.®*^ Such a stat¬ 
ute is not intended to permit third persons to come 
into the action for the purpose of suing the orig¬ 
inal plaintiff,®® and it does not authorize one who 
is not yet a defendant to bring into the litigation 
another who, in the event of plaintiffs success, will 
be liable to it on a claim different in kind from 
that which plaintiff is pressing against the original 
defendant®® Under a statute authorizing the join¬ 
der of an additional party where any party alleges 
and it appears that another is liable for the claim 
against such party, such allegation should appear 
in the original complaint,®® and the joinder is not 
authorized in the absence of any reference to the 
proposed additional party, or to its liability or con¬ 
nection with the cause of action, in the complaint.®^ 

j. Persons against Whom Defendant May Be- 
cover 

(1) In general 

(2) Scope and limitations of rule , 

(1) In General 

Some statutes expressly provide for the bringing In, or 

85. N,T.—Stern v. Ide Co., 209 N. 
Y.S. 473, 212 App.Div. 714—Acetate 
Box Corp. V. Jolmson, 80 N.Y.S.2d 
134, 193 Misc. 54. 

86. N.Y.—Stem v. Ide Co., 209 N.Y. 
S. 473, 212 App.Div. 714. 

87. N.Y.—Stem v. Ide Co., supra. 

88. N.Y.—Acetate Box Corpi v. 

Johnson, 80 N.Y.S.2d 134, 198 Misc. 
54. ... 

89. N.Y.—Colburn v. Geneva Nurs¬ 
ery Co„ 29 N.Y.S.2d 892. 

90« N.J.—^Mathews v. Underpinning 
&; Foundation Co., 4 A.2d 788, 17 
79. 

N.J.—^Mathews v. Underpinninsf 
& foundation Co., supi^ 


bringing in as party of a third per¬ 
son who is or will be liable to party 
seeking to bring in such third person 
was to avoid multiplicity of actions, 
and the relief for which provision 
was made should be granted unless 
adverse party’s rights would thereby 
be prejudiced.—^McLaughlin v. City 
of Syracuse, supra." . 

8L N.Y.—Emil Katz & Co. v. Mari¬ 
anna Gowns, 10 N.Y.S.2d 475. 

88. N.Y.—Jackson v. Bickelhaupt, 
219 N.Y.Sw 601, 128 Misc. 610. 

8a N.Y.-^a6kson v. Bickelhaupt, 
supra. 

84. N.Y.-rJackson v. 
supra. 
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impleaderi by the defendant, of a person who Is or will 
be liable, either wholly or In part, for the claim made 
against the defendant, In order to permit the litigation of 
such liability and the avoidance of delay and circuity of 
actions; but. In the absence of a statute authorizing 
impleader, such a party may not be brought In, at least 
where the controversy sought to be introduced Is not 
germane to the Issues in the original action. 

In a number of jurisdictions statutes have been 
enacted which expressly provide for the bringing 
in of a person who is or will be liable, either wholly 
or in part, for the claim made against defendant, 
in order to permit the litigation of such liability.^^ 
The bringing in of such a party has been referred 
to as impleader^^ or as third-party practice or pro- 
cedure.^4 Impleader under such statutes is mere¬ 
ly a procedural device^^ for disposing of two or 
more trials in one.^® The purpose of these stat¬ 
utes is to avoid delay and circuity of actions and 
to enable the controversy to be disposed of in one 
suit,^*^ that is, to permit the determination in a 


single suit of not only the original claim, but 
the added party’s liability therefor.^^ Since the 
purpose of these statutes is remedial, they are to 
be liberally construed^ ^ to advance the legislative 
purpose,! to avoid a multiplicity of suits,^ and to 
save the original defendant from possible harm 
if compelled to await the end of the suit before pro¬ 
ceeding against the one primarily liable but they 
should not be construed to hinder or delay the orig¬ 
inal plaintiff.^ The adding of additional defendants 
under such a provision gives no higher right to 
plaintiff than he had before*® 

In the absence of a statute authorizing impleader, 
however, it has been held that defendant may not 
bring in an additional defendant for the purpose 
of obtaining a judgment over against the proposed 
party in the event judgment is rendered in favor 
of plaintiff against the original defendant, at least 
where the controversy sought to be introduced is 


92. Mo.—Thomas J. Johnson & Co. 
V. Mueller. 205 S.W.2d 521, 356 Mo. 
1109—Camden v. St. Louis Public 
Service Co., 206 S.W.2d 699, 239 
MoJLpp. 1199. 

N.T.—Green v. Hudson Shoring Co., 
77 N‘.T.S.2d 342, 191 Misc. 297— 
Franklin E. Tyrell, Inc. v. Vahl- 
sing, 69 N.T*S.2d 602, 193 Misc. 454 
—Occhlpinti v. Buscemi, 71 N.Y.S. 
2d 766—^Host V. Minkowitz, 61 N. 
T.S.2d 442, reversed on other 
grounds 63 N.Y.S.2d 261. 

Pa.—^Bonner v. Galovritch, 63 Pa.Dist. 
& Co. 320. 

Bringing In of such parties by: 
Amended or supplemental pleading 
see Infra $ 78. 

Cross complaint or third-party 
complaint or petition see Infra § 
82, 

Scire facias see Infra § 77. 
IPxovisloiiJi held valid 
N.Y.—Clements v. Rockefeller, 76 N. 

Y.S.2d 493, 189 Misc. 889. 

Pending and future aotioiui 

The statute changing third-party 
practice deals with procedure only, 
and, hence, applies to actions whidb 
have accrued or are pending and fu¬ 
ture actions.—^Fortune v. Hyle Hold¬ 
ing Corp., 69 N.Y.S.2d 877, 188 Misc. 
1011 . 

93. N.Y.—HIrsch v. Albany. Say. 
Bank, 81 N.Y.S.2d 250, 191 Misc. 

415. I 

94. N.T.—Pearlsteln v. James J. Mc- 
Creery & Co., 87 ]Sr.T.S.2d 49, 194 
Misa 616—^Fortune v. Hyle Hold¬ 
ing Corp., 69 N.T.S.2d 877, 188 Misc. 
lOlL 

95. N.T.—Hirsch v. Albany Sav. 
Bank, 81 N.Y.S.2d 260, 191 Misc. 

416. 

irtUisatioii. and effect 

Impleader, being merely a proce¬ 


dural device, cannot be utilized to 
create a substantive rfght where no 
such right would come into existence 
without impleader, but It may affect 
a substantive right by accelerating 
its accrual.—Occhlpinti v. Buscemi, 
71 N.Y.S.2d 766. 

! 96. N.Y.—Thomas J. Nolan, Inc. v. 
j Martin & William Smith, Inc.; 86 

! N.Y.S.2d 380, 193 Misc. 877, af¬ 

firmed 85 N.Y.S.2d 387. 

97. XT.S.—Michigan Alkali Co. v. 
Bankers Indemnity Ins. Co., D.C. 
N.Y., 19 P.Supp. 9. 

N.T.—^Nichols v. Clark, MacMullen 
& Riley, 184 N.B. 729, 261 N.T. 118 
—^Mirsky v. Seaich Realty Co., 11 
N.Y.S.2d 191, 266 App.Div. 668— 
Pearlsteln v. James J. McCreery & 
Co., 87 N.T.S.2d 49, 194 Misc. 616— 
Schutrum v. Horton, 67 N.T.S.2d 
6, 188 Misc. 13—^Lepel High Fre¬ 
quency Laboratories v. Capita^ 6 
N.Y.S.2d 171, 168 Misc. 683, af¬ 
firmed 9 N.T.S.2d 896, 256 App.Div. 
804—Gilbert v. Mehrtens, 287 N.T. 
S. 667, 169 Misc. 702—Host v. Min¬ 
kowitz, 61 N.T.S.2d 442, reversed 
on other grounds 63 N.T.S.2d 261— 
Olshan v. Buffalo Merchandising 
Co., 44 N.Y.S.2d 768. 

Pa.—Simodejka v. Williams, 62 A.2d 
17, 360 PSL 332—^Rau v. Manko, 17 
A.2d 422, 341 Pa. 17—^Majewskl v. 
Lempka, 183 A. 777, 321 Pa. 369— 
Sandt V. Serfass, Com.Pl., 4 Mon¬ 
roe L.R. 62. 

Va.—^Masters v. Hart, 66 <S.E.2d 206, 
189 Ya. 969. 

Other statements of purpose 

(1) Object of third-party petition 
rule is to accomplish ultimate Justice 
for all concerned with economy in 
litigation and without prejudice to 
rights of another.—Camden v. St. 
Louis jcMiblic Service Co., 206 S.W.2d 
699, 239 Mo.App. 1199. 
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(2) Purpose of civil practice act 
provision, authorizing bringing in of 
third person as defendant who is or 
will be liable to plaintiff wholly or in 
part for the claim made against de-, 
fendant, was to make procedure flex¬ 
ible.—Host V. Minkowitz, 51 ,N,T.S.2d 
442,. reversed on other grounds 63 N. 
T.S.2d 261. 

93* N.T.—Travelers Ins. Co. v. Foel- 
des, 80 N.T.S.2d 627, 192 Misc. 613. 
Purpose of statute is to avoid mul-. 
tipllcity of suits which would ensue 
if right of indemnification against a 
codefendant could be asserted only, 
by means of a new action.—^Patter¬ 
son V. City of New York, 67 N.Y.S. 
2d 427, 186 Misc. 610—^Tangney v. 
Skapof, 81 N.T.S.2d 831, 

99. tJ.S.—Michigan Alkali Co. v. 
Bankers Indemnity Ins. Co., D.C.N. 
Y., 19 P.Supp. 9. . 

Mo.—State ex rel. McClure v. Din¬ 
widdle, 213 S.W.2d 127, 358 Mo. 15. 
N.T.—^Hejza v. New York Cent. R. 
Co., 246 N.T.S. 34, 230 App.Div. 
624—Thomas J. Nolan, Inc. v. Mar¬ 
tin & William Smith, Inc., 85 N.T. 
S.2d 380, 193 Misc. 877, affirmed 
86 N.Y.S,2d 387. 

Pa.—Gilkey v. Montag, 13 Pa.Dist.& 
Co. 717. 

1. Pa.—^Fisher v. Diehl, 40 A.2d 
912, 166 Pa.Super. 476. 

2. Pa.—Gossard v. Gossard, 178 A. 
837, 319 Pau 129. 

3. Pa.—Gossard v. Gossard, supra— 
Wright v. City of Scranton, 194 A. 
10, 128 Pa.Super. 186. 

4. Pa.—^Moorhead Knitting Co. v. 
Hartman, 160 A. 223, 105 Pa.Super. 
166. 

5. Pa.^—^Vihnacombe v. City of Phil¬ 
adelphia, 147 A. .826, 297 Pa. 664. 
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not germane to the issues in the original action.® 
So joinder will not be permitted where the orig¬ 
inal defendant cannot have any claim against the 
party sought to be brought in until its own liability 
has been established.^ The right to bring in an 
additional party on a cross complaint or counter¬ 
claim for the purpose of obtaining relief against 
such party as well as against plaintiff is discussed 
infra § 82. In some jurisdictions persons from 
whom defendant may be entitled to indemnity may 
•be brought into the suit by notice or vouching, dis¬ 
cussed infra § 83, or by calling them in warranty, 
discussed infra § 84. 

(2) Scope and Limitations of Rule 

(a) In general 

(b) Common cause of action or ground 

of claim 

(c) Existence of liability over 


(a) In General 

Where such procedure Is authorized by statute, a 
person against whom the defendant will have a right 
of action over for contribution or Indemnity, In case Judg¬ 
ment is rendered against him, may be brought In as a 
party defendant on the defendant's application or motion, 
provided such Joinder will not work an injustice, unduly 
delay the main action, or unduly Inconvenience or preju¬ 
dice the parties. 

Under statutes authorizing the impleader of a 
third person responsible over to defendant, and un¬ 
der other legislative provisions or rules of court 
of similar import, it is generally the rule that a 
person against whom defendant will have a right 
of action over for contribution or indemnity, in 
case judgment is rendered against him, may be 
brought in. as a party defendant on defendant's ap¬ 
plication or motion,® where the administration of 
litigated business will be promoted without too great 


e. Kan.—Smith v. Kagrey, 73 P.2d 66, 
146 Kan. 563. 

Okl.—State Nat. Bank of Shawnee v. 
Central Nat. Bank of Tulsa, 293 P. 
1007, 146 Okl. 142—Enid Oil & Pipe 
Line Co. v. Champlln, 240 P. 649, 
113 Okl. 170. 

S.C.—^Doctor V. Robert Lee, Inc., 55 
S.B.2d 68, 216 S.C. 832—Strait v. 
Rock Hill Printing: & Finishing: Co„ 
172 S.B. 775, 172 S.C. 64. 

Owner of automobile whose liabil¬ 
ity, if any, for damages arising out 
of collision arises solely because of 
such ownership cannot bring into 
principal action parties responsible 
to owner under statute, but must 
await outcome of principal cause be¬ 
fore asserting rights against those to 
whom owner gave permissive use of 
automobile.—^Dalton v. Baldwin, 148 
P.2d 666, 64 Cal.App.2d 269. 

IjiablUty under lease 

In action against landlord for 
death and injuries to employees of 
tenant resulting from collapse of 
portion of demised premises, trial 
court properly refused landlord's mo¬ 
tion to join, as a party defendant, 
g:uarantor on tenant's lease against 
whom no cause of action would ac¬ 
crue until liability had been es¬ 
tablished under lease and default en¬ 
sued.—^Murphy v. Barlow Realty Co., 
7 N.W.2d 684, 214 Minn. 64. 

Person not Joint tort-feasor 
In action against contractor who 
had constructed building, for fraud¬ 
ulent concealment of failure to pro¬ 
vide proper ventilation and use of in¬ 
ferior and defective lumber and ma¬ 
terials, contractor’s motion that com¬ 
pany from which lumber was pur¬ 
chased, and which allegedly fraudu¬ 
lently concealed nature and condi¬ 
tion of lumber from contractor, be 
made' a defendant and required to 
answer contractor's cross action was 


properly denied, since company was 
not a joint tort-feasor.—^Bocu'd of 
Education of Perquimans County v. 
Deitrick, 18 S.B.2d 704, 221 N.C. 38. 
7- N.C.—^Broadhurst v. Blythe Bros. 
Co., 8 S.E,Zd 926, 217 N.C. 686— 
Cavarnos-Wrlght Co. v. Blythe 
Bros. Co., 8 S.B.2d 924, 217 N.C. 
683. 

8. U.S.—Franklin v. Meredith Co., 

C. C.A.N.Y., 64 F.2d 109—DranofC v. 
Railway Express Agency, D.C.Pa., 
28 F.-Supp. 326—Michigan Alkali 
Co. V. Bankers Indemnity Ins. Co., 

D. C.N.T., 20 F.Supp. 424—Michigan 
Alkali Co. V. Bankers Indemnity 
Ins. Co., D.C.N.T., 19 F.Supp. 9— 
Willing V.- Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities, D.C.Pa., 16 F.Supp. 963. 

Ga.—O’Leary v. Costello, 161 S.B. 
487, 169 Ga. 764. 

Mo.—State ex rel. Algiers v. Russell, 
223 S.W.2d 481. 

N.T.—^Elliott V. Flushing Sand & 
Stone Co., 76 N.Y.S.2d 833, 273 App. 
Div, 782—Stikeman v. Whitman, 
Requardt & Smith, 76 N.Y.S.2d 73, 
272 App.Div. 627, appeal denied 76 
N.Y.S.2d 637, 273 App.Div. 827, ap¬ 
peal dismissed 80 N.E.2d 347, 297 
N.Y. 961—Du Rite Laundry v. 
Washington Electric Co., 33 N.Y.S. 
2d 926, 263 App.Div. 896—^Branch 
V. Town of Bastchester, 14 N.Y.S. 
2d 863, 258 App.Div. 727—^Mlrsky 
V. Seaich Realty Co., 11 N.Y.S.2d 
191, 266 App.Div. 668—Folkowitz v. 
Brooklyn Trust Co., 299 N.Y.S. 639, 
262 App.Div. 860—126 West 46th 
Street Restaurant Corporation v. 
Framax Realty Corporation, 293 
N.Y.S. 216,. 249 App.Div. 689—Day 
V. Fifth Ave. & 43D St. Bldg. Cor- 
. poration, 246 N.Y.S. 380* 331 App. 
Div. 89—^Hejza v. New York Cent. 
R. Co., 246 N.Y.S. 34, 230 App.Div. 
624—^Haines v. Bero Engineering 
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Const. Corporation, 243 N.Y.S. 667, 
230 App.Div. 332, followed In Wood 
V. Lyons, 260 N.Y.S. 941, 233 App. 
Div. 791, two cases—^Blfeld v. 
Burkham Auto Renting Co., 92 N. 
Y.S.2d 249, 196 Misc. 446—Cun¬ 
ningham v. Cirker’s Moving & Stor¬ 
age Co., 89 N.Y.S.2d 33, 195 Misc. 
1006—'Clark v. Halstead, 86 N.Y.S. 
2d 349, 193 Misc. 739, affirmed 93 
N.Y.S.2d 49, 276 App.Div. 17— 

Braun v. Gardner, 79 N.Y.S.2d 299, 
191 Misc. 844—^Marks v. Folio, 29 
N.Y.S.2d 1019, 177 Misc. 108—Kur- 
zon V. Union Ry. Co, of New York 
City, 14 N.Y.S.2d 630, 172 Misc. 37 
—^Deal V. Lilyan Bertell, Inc., 6 
N.Y.S.2d 772, 168 Misc. 254— 

Hughes V. Charles Schweinler 
Press, 293 N.Y.S. 269, 161 Misc. 
713—^Driscoll v. Corwin, 233 N.Y.S. 
483, 133 Misc. 788—Puritan Fab¬ 
rics V. Charm Togs, 70 N.Y.S.2d 
463—Garrambone v. Beekman Op¬ 
erating Co., 63 N.Y.S.2a 665—Host 
V. Minkowitz, 61 N.Y.S.2d 442, re¬ 
versed on other grounds 53 NY.S. 
2d 251—^Novick v. Elirschbaum, 60 
N.Y.S.2d 279—Chernoff v. Whole¬ 
some Bakery Products, 17 N.Y.S.2d 
670. 

Pa.—^Fisher v. . Diehl, 40 A.2d 912, 
166 Pa.Super. 476—Turberville v. 
West Penn. Water Co., 60 Pa-Dist. 
& Co. 567, 27 Wash.Co. 208—Swal¬ 
low V. Carreras, 46 Pa.Dist.&Co. 
137—Stokes v. Giarraputo & Son, 
42 Pa.Dist. & Co. 161—General 
•State Authority to Use of Myers v. 
U. S. Fidelity & Guaranty Col, 40 
Pa.Dist. & Co. 269, 49 DauphuCo. 261 
—^Marino v. Yellow Cab Co. of Phil¬ 
adelphia, 39 Pa^Dlst. & Co. 619--', 
Sands v. Downing & Perkins, Com. 
PI., 29 Del.Co. 198—^Foley v. Mac- 
11 wain, Com.Pl„ 62 Montg.Co. 2$— 
Liggett Springs & Axle Co. v. Lew¬ 
is, Co., 97 Pittsb.Leg.J. 233—For; 
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sacrifice of plaintiffs rights.s • It is ^irfthin the dis- main action. Some statutes are restricted in ap- 

cretion of the court whether or not to. permit the plication, however, to actions sounding in contract, 

third person to be joined in the action, as discussed or limit the right of impleader in tort cases.i^ So 

infra § 79, and it may permit such joinder not- it may be improper for a defendant in a tort ac- 

withstanding objection thereto by plaintiff, as dis- tion to bring in as an additional party a joint tort- 

cussed infra § 76. Ordinarily the right to implead feasor, where there is no existing right of con- 

a person liable over to defendant may be asserted tribution, as discussed supra subdivision h of this 

whether the claim against the impleaded party be section, although the right of impleader may be 

legal or equitable in nature,and whether the ac- asserted where liability over to the original de- 

tion be one on contract^^ or in tort,^^ subject to fendant is based on some other ground than joint 

the rule existing in some jurisdictions, discussed liability for the tort,l5 as where the third party is 

infra subdivision j (2) (b) o^f this section, that the claimed to be liable to the original defendant as 

cause of action asserted against the third party independent contractor.^® 
be the same in nature as the cause asserted in the A third person may be impleaded by defendant 


sythe V. Vang Crushed Stone Co., 
ComJPl.. 97 Pittsb.Leg.J. 71—BrUl- 
hart V. Edison Light & Power Co., 
Com.Pl., 62 York Leg.Rec. 86. 

Tex.—^Duffey v. Cross, Civ.App., 175 
S.W.2d 637, error refused—^Labor 
Bank & Trust Co. v. Adams, Civ. 
App., 23 S.W.2d 814—Pruitt v. 
Jones, 36 S.W. 602, 14 Tex.Civ.App. 
84. 

Wis.—^Banschbach v. Meuer, 297 N.W. 

402, 237 Wis. 464. 

4'7 C.J. p 129 note 98. 

Money paid by mistake 
In action for broker’s commissions 
on sale of defendant’s property, de¬ 
fendant should be permitted to bring 
In. as party defendant person to 
whom he may show that money was 
paid under mistake of fact against 
whom, In event of recovery, he will 
have an action for money so paid.— 
Merritt v. Rhodes, 262 N.T^S. 114. 
232 App.Dlv. 422. 

9. N.T.—^Hejza v. New York Cent. 

. R. Co„ 246 N.Y,S. 34, 230 App.Div. 

. 624. : 

10. N.Y.—Thomas J. Nolan, Inc, v, 
Martin & William Smith, 86 N.Y.S, 
2d 380, 193 Misc. 877, affirmed 86 
N.Y.S.2d 387. 

Jurisdiction 

Where claim asserted in third- 
party complaint is legal, a law court 
Has jurisdiction, and its lack of juris¬ 
diction where claim is equitable in 
nature is due to constitutional pro¬ 
vision and not to anything in civil 
practice act—^Thomas J, Nolan, Inc. 
V. Martin & William Smith, Inc., su¬ 
pra. 

SpedUlo performance 
'Where contract for sale of realty 
provided for vendor’s payment to 
broker of commission, whi^' was to 
be li4n on property, and real estate 
exchange rules, made part of con¬ 
tract, provided for forfeiture of earn¬ 
est money to agent for commission, 
if purchaser wrongfully refused to 
close sale, vendor was properly per¬ 
mitted to file third-party petition 
against purchasers for specific per¬ 
formance of contract under the stat¬ 


ute.—^Thomas J. Johnson 8b Co. v. 
Mueller, 206 S.W.2d 521, 356 Mo. 1109. 

11. Wis.—Wait V. Pierce, 209 N.W. 
476, 210 N.W. 822, 191 Wis. 202, .48 
A.L.R. 276—^Fisher v. Milwaukee 
Electric R., etc., Co., 180 N.W. 269, 

, 173 Wis. 67. 

12. Mo.—State ex rel. McClure v. 
Dinwiddle, 218 S.W.2d 127, 858 Mo. 
16. 

N.Y.—^Eurzon v. Union Ry. Co. of 
1New York City, 14 N.Y.S.2d 630, 
172 Misc. 37. ' 

Pa.—Gilkey v. Montag, 18 Pa.Dist. & 
Co. 717. 

47 C.J. P 180 note 1. 

Cause of action 

In trespass arising out of an auto¬ 
mobile collision, with respect to 
third-party procedure, the cause of 
action was the negligent driving of 
the two automobiles which came into 
collision with resulting damages or 
the violation of duty of one or both 
drivers, not the damage legally 
caused by that negligence.—Simodej- 
ka V. Williams, 62: A.2d 17, 366 Pa. 
332. 

Xa aotioa against landlord ~~for 
death of tenant’s employee who fell 
down elevator shaft of tenant-fal> 
tory building in exclusive possession 
of tenant, the landlord was entitled 
to implead the tenant as a third-par¬ 
ty defendant.—Wischnle v. Dorsch, 
72 N.B.2d 700, 296 N.Y. 257—Clem¬ 
ents V. Rockefeller, 70 N.Y.S.2d 146, 
189 Misc. 886. 

Employer 

A defendant in a personal injury 
action may - implead plaintiff’s em¬ 
ployer as an Indemnitor notwith¬ 
standing result may render latter in¬ 
directly liable for injury to an em¬ 
ployee for which there could not be a 
direct recovery because of employ¬ 
er’s compliance with worltoen’s com¬ 
pensation law.—Schaller Republic 
Aviation Corp., 88 N.Y.S.2d 640, 198 
Misc. 60.. . , 

13. N.J.—Mathews v. .Underplnniiig 
8b Foundation Co.,^ 4 A.2d .788, 17 
N.JMEIsc. 79. 
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14b Tex.—Service Mut. Ins. Co. of 
Texas v. Erskine, Civ.App., 169 S. 
W.2d 781. 

Xmrarance company 
Where employee sued employer on 
ground that employee could not re¬ 
cover workman’s compensation be¬ 
cause employer had no compensation 
insurance at time employee was in¬ 
jured, and employer filed cross action 
against insurer for failure to renew 
compensation policy, and insurer filed 
plea of privilege, the cause of action 
alleged by employee as well as cause 
of action alleged by employer sound¬ 
ed in tort for purpose of applying 
rule precluding the bringing in of 
insurance company aa third party in 
tort case unless such company is by 
statute or contract liable to the per¬ 
son injured or damaged.—Service 
Mut. Ins. Co. of Texas v. Efskine, 
supra. 

IB. N.Y.—Wischnle v. Dorsch, 72 N. 
B.2d 700, 296 N.Y. 267^Elfeld v. 
Burkham Auto Renting Co:, 92 N. 
Y.S.2d 249, 196 Misci 446^1em^ 
ents V. Rockefeller, 70 N.Y.S.2d- 
146, 189 Misc. 886—Leonard! v. 
Bassett; 291 N.Y,S. 947, 161 Misc. 
824. 

Contrary authority 

It has been held however, that one 
defendant may not bringr in another 
as codefendant, irrespective of the¬ 
ory on which additional defendant’s 
liability is predicated, and additional 
defendant may be Impleaded only on 
plaintiff’s application.—Handelman v. 
Dime Sav. Bank of Brooklyn, 300 N. 
Y.S. 17, 164 Misc. 66L 
Active negligence 

Where third-party complaint was 
predicated on liability over of third- 
party defendant for active negligence 
but not on theory that third-»party de-^ 
fendant was a Joint tort-feasor,' 
third-party defendant was properly 
Impleaded. — Trigllanos v. .' Henry 
MOSS 8b Co., 71 N.Y.S.2d 618, 189 
Misc. 157. 

16. U.S.—G^odard ,v* Shasta S. S. 
Co., D.C.N.Y., 9 12—Goodard 
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as liable over to hiiri only wiere the cir^mstancr 
es are such as to bring the case within the terms 
of the statute authorizing the impleader.17 - xhe 
provisions as to bringing in parties liable to defend¬ 
ant merely furnish a remedy to defendant against 
his proposed codefendant in the given action, 
and enable the mutual rights of such defendantsi as 
well as of plaintiff, to be determined in one action.!^ 
A . party’s mere desire to inject another into the 
action is insufficient to permit impleader,^® and a< 
third person may not be brought in merely for the' 
purpose of enabling him to, sue plaintiff when he 
failed to bring his own action against him.^l .The 
right of a defendant, under statute, to. file, a thirdr 
party petition is to be exercised against, a person 
hot a party to the action,^jid ordinarily a:person, 
already a party plaintiff or defendant to the ac¬ 
tion inay not be cited as an '"additional paf^” for 


the purpose of holding hiiri liable over to another 
defendant's in such circumstances, a defendant 
may sometimes secure a severaiice of the combined 
actions of several plaintiffs in order to permit the 
bringing in of one of the parties plaintiff as an ad¬ 
ditional defendant to the cause of action asserted 
by the other plaintiff,^^ but the court will not al¬ 
ways grant such relief.25 The statute does not au¬ 
thorize defendant to have one brought in who mere¬ 
ly acted as agent for the party liable to defendant.^^ 

Prejudice or injustice. As a general rule, an ad¬ 
ditional party may be joined to permit the ascer¬ 
tainment of his liability over to the original defend¬ 
ant where, and only where, , it will not work an in¬ 
justice, unduly delay the , main. action, or unduly 
inconvenience pr prejudice the parties.^? So the 
impleader will not be permitted where it would re-, 
sult.in confusion and seriously complicate the trial,28 


y. Sha6ta S. S. Co.. D.C.N.T. 9 
F.R.D. 10. 

N.Ti—^Branch v. Town of Bastches- 
ter, 14 N.T.S,2d 863, 268 App.Div. 
727—Day v. Fifth Ave: & Forty^ 
Third St Buildlnif Corp., 246 N.Y.S. 
.880, 231 App.Dlv. 89. 

17, N.T.—Heydt-Mugrler Co. v. Wes- 
terman Const Corp., 68 N.Y.S.2d 
861. 188 Misc. 546. adhered to 71 
N.Y.S.2d 886, 189 Mlsc. 199, af¬ 
firmed 77 N.T.S.2d 366. 190 Misc. 
990—Schutrum v. Horton, 67 N.Y.S. 
2d 6. 188 Ml^c. 13. 

Pa.—^Land Title Bank & Trust Co. v. 
Cheltenham Nat Bank, 66 A.2d 768,. 
862 Pa. 80—^Moore v. Brady, 60 Pa. 
Dist. &Co. 263, 60 Lanc.URev. 476, 
.61 York Lesr.Eec. 117J—Miarlno v. 
Yellow Cab Co. of Philadelphia, 39 
Pa.Dist & Co, 519—Jones v. Wohl- 
firemuth, 19 Pa.Dist&Co. 200, af¬ 
firmed 169 A. 768, 818 Pa. 388— 
French V. Benlscheck, Com.Pl., 61 
Montg.Co. 1. 

Xtupleadw held proper 
N.Y.^—Clements v. Rockefeller, 74 K. 
Y.S.2d 412, 272 App.Div. 1002— 
Frimklln B. Tyrell, Tnc., v. Vahl- 
sinjT, 69 N.Y.S.2d 602, 193 Misc. 454. 
2b|ple.ader held Improper 
N.Y.r—Cullen v. City of New Yorls, 18 
N.Y.S.2d 792, 269 App.Div. 799, re- 
aj^gument denied 20 N,Y.S.2d 898, 
369 App.Dlv. 868—^Levin v. Lax & 
Abowitz, 241 N.Y.S. 486, 137 Misc. 
182. 

18. N.Y.—Acetate Box Corp. t. 
Johnson, 80 N.Y.S.2d 184, 198 Misc. 
64. • 

47 C.J. p^ 180 note 6. 

SPelay not tatended . 

Act enabling: original defendant to 
bring in additional defendants was 
not passed to hinder or delay a plain¬ 
tiff or to compel him to do impbssi- 
■fele or useless things, but only to 
dflve defendant an Immediate remedy 


as against third p,artles;-r-Plrst. Na¬ 
tional Bank of Pittsburgh v. Baird, 
160 A, 166, 300 Pa. 92—Cummings y. 
A F. Rees, Inc., 190 A 416, 126 Pa. 
Super. 117. 

19- N.Y.—Acetate Box Corp. v. 
Johnson, 80 N.Y.S.2d 134, 193 Misc. 
64. 

47 C.J. p 130 note 7. 

20. N:Y.—Napack v.'Orubman, 76 N. 

Y.S.2d 67, ISO.Misa 718. 

21- N.Y.—^Acetate Box . .Corp. v. 
Johnson, 80 N.Y.S.2d 134,- 193. Misc. 
64. 

22. Mo.—Camden v. St: Louis Pub¬ 
lic Service Co., 206 S.W.2d 699, 239 
MoApp. .1199. 

28- . Pa.—Shai)iro v. City of Philadel¬ 
phia, 169 A 29,'806 Pa. 216—Bon- 
.ner v. Galowitch, 63 Pa.Dist.&Co. 

I ‘820—^Judge V. Lang, 43 Pa.Dist..& 
Co. 611—■Williams V. Laurel Line 
T^icab Co., 43 Pa.Dist & Co. 166, 
43 LackJur. 179—MdCray v. KsJa- 
ler, 39 PADist. &Co'. 591—^Diggan 
V. York-Buffalo Motor Exp., 31 Pa. 
Dist. & Co. 660, 13 Northumb.Leg. 
J. 827—Bonner' V. Galowitch, Com. 
PI., 22 Lehigh CO.L.J. 487, 62 York 
Leg.Rec. 80—^Haney v. Zimmerman, 

; GomL.Pl., 89 Plttsb.Leg.J. 666. 
Contra Gannon v. Savar, 33 Pa.Dist. 
& Co. 499. 

FaUure to clahn, damages 
Plaintiffs,, suing in their own rigrht 
and parties on record, could not be 
made .additional defendants, although, 
claiming no damages in their.' own 
.right—Jones v. Wohlgemuiii, 169 A 
;788, 813 Pa. 388. 

24. " Pa.—^Bonner v. Galowitch, 63 
. Pa.Dlst&Co. 820. 

25. Pa.—Williams v. Laurel Line 
Taxicab Co„ 43 Pa.D!i8t& Co. 166, 

' 48 Lack.Jur. 179. 

26L N.Y.—Hughes v. Charles 


Schwelnler Press, 293 N.Y.S. 259, 
161 Misc. 713. 

27.. N.Y.—Fortune v. . City of, Syra-. 
cuse, 78 N.Y.S.2d 776, 191 Misc. 738 
—Franklin B. Tyrell, Inc, v.' Vahl- 
sing, 69 N.Y.S.2d 602, 193 Misc. 
464—National City Bank of New 
York V. Walker, 25 N.Y.S.2d 690, 
176 Misc. 68—Schulman v. Kemach 
& 'Garson, 88 N.Y.S.2d 81—^Kloppen- 
berg V. Brooklyn XTnion Gas Co.; 82 
N.Y.S.2d 687—Chandler V. Glaser 
Contracting Co., 80 N.Y.S.2d 602— 
Bailey v. Kew Queens Corp., 78 N. 
Y.S.2d 609. 

Va.—Masters v. Higrt, 66 S.B.2d 206, 
189 Va. 969. 

Similarity or dlfferenoe in proof^ 
Where same evidence will serve to 
charge both original defendant and 
third person with liability, and there 
is no prejudice to others. Joinder of 
third person as party defendant may 
be allowed; but where bausw,of ac¬ 
tion involved in original suit and in 
cross action against third person are'' 
different, and plaintiff has no claim 
against third person and different 
proof is required, or where his in¬ 
troduction causes embarrassment, 
third person may not, over objection, 
be brought in as party.—Galveston, 
H. & S. A Ry. Co. v. Hall, C.C.A 
Tex^ 70 P.2d 608. 

Prejudioa held not shown . . 

<1) In general. 

N.Y.—Schaller v. "Republic Aviation 
Corp., 83 N.Y.S.2(a 640, 193 Misc. 
60. 

Pa.—Stokes v. Giarraputo & Son, 42 
Pa.Dist.&Co. 161. 

(2) To ^rd-partV defendant— 
Fortune v. Hyle Holding Corp., 69 
N.Y.S.2d 877, 188 Misb. lOlL 

28. N.Y.—^Utica Mut Ins. Co. v. 
Central Hudson Gas & Blea Corp., 
67 N.Y.S.2d 162, 271 App.Dlv. 943, 
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as where the main action and the cross action pre¬ 
sent issues so involved as not to warrant the in¬ 
jection of additional issues raised by the third-party 
complaint^^ According to some decisions a party 
sued in tort may not bring in his insurer who denies 
liability under its policy and refuses to defend the 
action, in view of the obvious prejudice which 
would result by an attempt to have one jury pass 
on the issues involved in the main tort action and 
the issues bearing on liability under the policy, 
but the insurance company may be joined where 
the original action is one in contract®^ According 
to other decisions, an insurer denying liability un¬ 
der its contract of insurance may be joined by de¬ 
fendant claiming indemnity under such contract for 
the claim asserted ag^ainst him by plaintiff, and the 
insurer may not resist impleader as a third-party 
defendant on the ground of the adverse effect the 
disclosure of insurance coverage would have, if 
there is to be a nonjury trial of the case,®^ but, 
in the case of a jury trial, the third-party claim 
must be severed and tried separately in order to 
avoid prejudice to the insurer.^^ 

Waiver. The right to resort to statutes relating 
to impleader may be waived since such statutes 
deal with a procedural device, designed as a con¬ 
venience to litigants and courts, and do not involve 
a matter of fundamental policy.^^ So, where a 
policy of insurance provided that no action should 
lie against an insurer until the amount of the in¬ 
sured’s obligation to pay should have been finally 
determined either by judgment against insured after 
actual trial or by written agreement of the insured, 
claimant, and the insurer, the insured was held to 


have waived his right to implead the insurer by a 
liird-party complaint,®® although there is some au¬ 
thority to the contrary.®® 

(b) Common Cause of Action or Ground of 
Qaim 

statutory provisions permitting the impleader of 
third persons who may be liable to the original defendant 
do not extend unqualifiedly to all cases where a Judgment 
against the defendant may give rise to a cause of action 
In his favor against another, and do not permit the addi¬ 
tion of parties merely for the purpose of enabling the de¬ 
fendant to litigate matters not connected with the mat¬ 
ter In suit, and depending on different issues; and, ex¬ 
cept where It is otherwise provided, the cause of action 
asserted against the third person must be the same as 
the cause of action asserted In the main action, and there 
must be an identity or relation between the plaintiff’s 
claim against the defendant and the defendant’s claim, 
against the person proposed to be impleaded. 

Statutory provisions permitting the impleader of 
third persons who may be liable to the original 
defendant do not extend unqualifiedly to all cases 
where a judgment against defendant might give rise 
to a cause of action in his favor against another ;®7 
and ordinarily they do not give defendant the right 
to bring in as defendants persons whose presence 
or absence cannot in anywise affect the judgment 
to be rendered between the original parties,®® 
merely for the purpose of litigating, along with the 
cause of action asserted against him, matters not 
connected with the matter in suit, and depending on 
different issues.®® So it is the rule, under some stat¬ 
utes authorizing impleader, that the cause of ac¬ 
tion asserted against the third person must be the 
same as the cause of action asserted in the main 
^ action, or at least based on the same grounds,^® 


appeal denied 69 N.T.S.2d 510, 271 
App.Div. 1047. 

29. N.T.—Schulman v. Kemach & 
Garson, 88 isr.T.S.2d 81. 

80 . N.T.—Kromback v. Kimau; 213 
N.T.S. 138, 216 App.Div. 19—Chizik 
V. Fuchs. 76 N.f.S.2d 487, 193 Mlsc. 
297—^Jacobs v. Pellegrino, 277 N.T. 
6. 654, 154 Mlsc. 651. 

31. N.T.—J. A. Ewing & McDonald, 
Inc., V. Municipal Warehouse Co., 
81 N.Y.S.2d 659, 193 Mlsc. 173. 

32. N.T.—^Dltman v. Garflnkle, 81 N. 
T.S.2d 296, 193 Mlsc. 266—Kemch 
V. Grabow, 70 N.T.S.2d 462, 193 
Mlsc. 781—Koolery y. Lindemann , . 

. 91 N.T.S.2d 606. 

33. N.T.—^Remch v. Grabow, 70 N. 
T.6.2d 462, 193 Mlsc. 731. 

3ft. N.T.—Ditman v. Garflnkle, 81 N. 

, T.S.2d 296, 193 Mlsc. 266.. 

35. N.T.—Litman v. Garflnkle, 81 N. 
T.S.2d 296, 193 Mlsc. 266—Adelman 
Mfrs. Corp. v. N. T. Wood Finish¬ 
er's Supply Co.,. 89 .N.T.S.2d 806. 


36. N.T.—Judy Negligee, Inc.. v. 
Portnoy, 89 N.T.S.2d 666, 194 Misa 
608. 

XnooxLslstent provisioiut to control 
Where insurance covering ware¬ 
houseman’s liability to owners of 
property stored provided against ac¬ 
tion thereon until determination of 
warehouseman’s liability, but policy 
also provided that speciflc statutory 
provisions Inconsistent with policy 
provisions should control, warehouse¬ 
man sued by property owner for 
damage to property was entitled to 
file t^rd-party complaint against, de¬ 
fendant in conformity with practice 
act.- 7 -Brooklyn Tarn Dye Co. v. Em¬ 
pire State Warehouses Corp., 88 N. 
T.S.2d.621. . 

37. Tex.—U S. Fidelity, etc., Co. -v, 
Fossati, 80 S.W. 74, 97 Tex 497. 

sa Conn.—Allen v. Chase, 71 A-. 867, 
81Conn. 474—State y.. .Wright, 60 
Conn.. 680. 

47 C.X p 130 note 14. 

39. N.T.—^Raympnd-Commerce. Cott. 


poration v. Warner, 2 A.2d 878, 16 
N.J.M1SC. 648. 

47 C.j. P 130 note 14 
.No new controversy 

Purpose of statutory provisions for 
Joinder of third-party defendants Is 
to permit complete determination of 
original controversy submitted to 
court for decision, by plaintiff, not to 
inject new controversy, with which 
plaintiff is pot concerned, into his 
cause of action.—^Raymond-Com- 
merce Corporation v. Warner, 2 .A.2d 
878, 16 N.J.M1SC. 648. 

ftO. Pa.—^Land .Title Bank & Trust 
Co. V. Cheltenham Nat. Bank, 66 A. 
.2d 768, 362 Pa. 30—^Jones .v* Wohl¬ 
gemuth, 169 A. 768, 313 Pa- 388— 
Murray v. Lavinsky, 182 A. 803, 
120 Pa-Super. 3.92—Coulter v. Mc¬ 
Henry, 62 Pa-Dist&Co. 637, 40 
Luz.Leg.Reg. 26-VBass v. Bass, 19 
Pa-Dist. & Co. 230, 28 Luz.Leg.Reg. 
463—^Dartow V. Keystone, 6, 10, 26, 
11.00 Stores, Com.pi., 60 Dauph.Co. 
134—^Penh. R. Co. v. MyerA. Com 
PI., 59. Daiupl^Co, 482.; ; 
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and there must be an identity or relation between 
plaintiffs claim against defendant and defendant’s 
claim against the person ^proposed to be impleaded.^1 
Accordingly, under a provision permitting defend¬ 
ant to bring in as a party a person liaible over to 
him for “the cause of action declared on,” a party 
may not be joined as an additional defendant on 
a cause of action in tort where the original cause 
of action declared on is in assumpsit and, con¬ 
versely, defendant in a suit based on tort may not 
bring in another party for the purpose of asserting 
against him a cause of action based on contract,^^ 
as where, in an action brought to recover dam¬ 
ages sustained by plaintiff as a result of defendant’s 
acts, the. latter attempts to bring in as an additional 
party an insurance carrier alleged to be liable over 
to him by virtue of, a contract of insurance or in¬ 
demnity to which plaintiff is not a privy>^ 


Under other statutory provisions the intent is 
broadly to authorize the concentration into one suit 
of all claims arising among all persons which ema¬ 
nate from one transaction, or from transactions 
related one to the other, where a duty or liability 
over from defendant to a third person may be 
spelled out, conditioned only that justice and in¬ 
convenience shall not be sacrificed by combining 
the claims.^5 Under such provisions impleader 
is not limited to those cases where the claim of 
defendant against the third party is identical with 
that asserted in the original controversy,^® and 
the claim against the third-party defendant need not 
rest on the same cause of action or the same ground 
as the claim asserted against the third-party plain¬ 
tiff and it is sufficient and necessary that the 
claim asserted by the third-party complaint be re¬ 
lated to the main action by a question of, law or 


XntexLt of role . . 

The rule that in any action defend¬ 
ant may file as" of course" praecipe 
for a writ to join as an additional 
defendant any person who may be 
alone liable or liable over to him on 
the cause of action declared on was 
•not intended to complicate legal pro¬ 
ceedings by combining entirely sepa¬ 
rate causes of action in one suit, but 
the cause of action as to which orig¬ 
inal defendant may bring in. an addi¬ 
tional defendant must be the cause 
ot action declared on by the plaintiff 
in the action against the original de¬ 
fendant.—^Liand Title Bank & Trust 
Co. V. Cheltenham Nat. Bank, 66 A. 
2d 768, 862 Pa. 30. 

Zn New Torlc 

The text rule prevailed under a 
statute which was formerly in force. 
—Nichols V. Clark, MacMullen & 
Riley, 184 N.B1. 729, 261 N.T. .1,18— 
Utica Mut. Ins, Co. v. Central Hud¬ 
son Cras & Electric Corp., 67 N.Y.S. 
2d 152, 271 App.Div. 943, appeal de¬ 
nied 69 N.T.S.2d 510, 271 App.Div. 
1047—Schutrum v. Horton, 67 N.T. 
S.2d 6, 188 Mlsc. 13—^Feuer v. Pen- 
ton, 295 N.T.S. 918, 162 Misc. 887— 
Host V. Minkowitz, 53 N.T.S.2d 251. 

41. N.J.—^Raymiond-Commerce Cor¬ 
poration V. Warner, 2 A.2d 878, 16 
N.J.Misc. 548. 

Pa.—^Land Title Bank & Trust Co. v: 
Cheltenham Nat. Bank, 66 A.2d 
768, 362 Pa. 30—Stouffer v. Gep- 
hart, 66 Pa.DIst, & Co. 86—Pennl 
R. Co. V. Myers* Com.Pl., 59 Dauph. 
Co. 482. 

aiurerexit megUgenoe ohaarged 
If plaintiff has a di^rect right of 
recovery against the proposed addi- 
tionsil defendants op the theory of 
the case proposed by the original de¬ 
fendant, then the joinder is proper 
even though different negligence is 
charged as the cause of the damage 


to plaintiff.4-Turbervllle v. West 
Pehn water Co., 60 Pa.Dist & Co. 567, 
27 Wash.Co.. 208. 
in New Torfc 

(1) The text rule prevailed under 
a statute which was formerly in 
force. 

U.S.—Franklin v. Meredith Co., C.C. 

A.N.Y., 64 P.2d 109. 

N.Y.—^Nichols v. Clark, MacMullen & 
Riley, 184 N.E. .729, 261 N.Y. 118— 
Bancroft Bldg. Corporation v. Eis¬ 
ner, 32 N.Y.S.2d 166, 263 App.Div. 
877—Weissman V. Spencer, White 
& Prentis, 28 N.Y.S.2d 278, 262 
App.Div. 156, appeal denied 30 N.Y. 
S.2d 813, 262 App.Div. 992— 

Schwartz v. Crawford,. 24 N.T.S.2d 
494, 261 App.Div. 826—Kalish v. 
National Building Corporation, 18 
N.T.S.2d 871, 269 App.Div. 268— 
Feuer v. Fenton, 295 N.T.S. 918, 
162 Mlsc. 887—^Rauch v. Winslow, 
260 N.T.S. 192, 146 Mlsc. 378— 
Levin v. Lax & Abowitz, 241 N.T.S. 
486, 137 Mlsc. 132—Keane v. Atlas 
Tile & Marble Works, 66 N.T.S.2d 
634. 

47 C.J. p 131 note 16. 

(2) A third person could not be 
brought in on the application of de¬ 
fendant merely because defendant 
had a claim against him, the de¬ 
termination of which involved some 
of the facts involved in plaintiffs 
claim.—Jacobs v. Pellegrino, 27.7. N. 
T.S. 664, 164 Misc. 661—47 C.J. P 130 
note 15. • 

42. Pa:-^Moore v, Brady, 60 Pa.Dlst. 
& Co. 263, 60 LanaRev. 476, 61 
York Leg.Rec, 117. 

43. Pa.—Volta V. Markovitz Bros., 
40 A2d 388, 361 Pa. 243* followed 
in Seltzer v. Markovitz Bros., 40 
A.2d 389, 361 Pa. 246—^Dively v. 
Penn-Pittsburgh Corp., 2 A.2d 831, 
332 Pa. 65—^Murray v. Pittsburgh 
Athletic Co., 188 A. 190, 824.Pa, 486 
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—Jones V. Wohlgemuth, 169 A. 
758, 313 Pa. 388—^Bollin v. Eleva¬ 
tor Construction Repair Co., 62 Pa. 
Dist. &Co. 806—^Waite v. Houtz- 
dale Trust Co., 41 Pa.Dist.&Co. 
126—^Healey v. City of Pittston, 
Com.Pl., 38 Luz.Leg.Reg. 378—^Mc¬ 
Carthy V. American Stores Co., 
Com.Pl., 64 Montg.Co. 286—^Kucher 
V. Greater Pittsburgh Building & 
Loan Ass'n, Com.Pl., 88 Pittsb. 
Leg.J. 667. 

44. Pa..—Stoddart v. IFrank & Seder 
of Philadelphia, Inc., 30 Pa.Dist & 
Co. 672—Bass v. Bass, 19 Pa.Dist. 
& Co. 230, 28 Luz.Leg.Reg. 463— 
Penn. R. Co. v. Myers, Com.Pl., 

' 59 Dauph.Co. 482—^Reynolds v. 
Stroudsmoor, Inc., Com.Pl., 9 Mon¬ 
roe L.R. 64, 61 York Leg.Rec. 111. 

45. N.T.—J. A. Ewing & McDonald, 
Inc., V. Municipal Warehouse Co., 
81 N.T.S.2d 669, 193 Misc. 173— 
Franklin E. Tyrell, Inc., v. Vahl- 
slng, 69 N.T.S.2d 602, 193 Misc. 464. 

46. N.T.—Green v. Hudson Shoring 
Co., 77 N.Y.S.2d 842, 191 Misc.- 297. 

47. N.Y.—Cunningham v. Cirker’s 
Moving & Storage Co„ 89 N.Y.'S.2d 
33, 196 Misc. 1005—Fortune v. City 
of Syracuse, 78 N.Y.S.2d 776, 191 
Misc. 738—^Monteverdi v. French 
Realty Corp., 76 N.T.S.2d 69, 190 
Misc. 304—Fortune v. Hyle Hold- 

, ing Corp., 69 N.Y.S.2d 877, 188 
Misc. 1011—Van Pelt v. City of 
New York, 69 N.Y.S.24 116, 188 
Misc. 996. 

Contract and tort 

In action for breach of contract 
by use of defective material, defend¬ 
ant could maintain third-party com¬ 
plaint sounding partly in tort against 
person furnishing the material, where 
Questions of law and fact common to 
both controversies were presented.— 
V. B. Const. Co., Inc. v. Murray, 84 
N.T.S.2d 797, 274 APP.Dlv. 1019. 



PARTIES 


^ 74 


67 C.J.S. 


fact common to both controversies,and that the 
third party be a person who may be liable over for 
all or part of plaintifFs recovery, as discussed infra 
subdivision j (2) (c) of this section. The rela¬ 
tion of the claim against the third party and the 
claim against the original defendant must be di- 
rert and involve questions common to both con¬ 
troversies.^^ A third-party complaint may be al¬ 
lowed if there is but one question of law or one 
question of fact which is common to both the main 
action and the third-party proceeding,®® and the 
fact that there are other questions of law and fact 
not common to both controversies does not pre¬ 
clude the impleader in the absence of a showing 
that the joinder would work injustice or unduly 
inconvenience plaintiff.®^ A "common question of 
fact*^ within the meaning of the statute exists where 
the witnesses generally are, or the transaction or 
occurrence, in whole or in part, is common to both 
controversies.®^ Under some provisions the third- 
party claim must arise out of the same transaction, 
occurrence, or series of transactions or occurrences 
as the original claim presented against defendant,®® 
but under other provisions it is not required that 
the claim of defendant against the third party 
emanate from that asserted in the original contro¬ 
versy.®^ 

Privity, Under some practice, impleader is gen¬ 
erally confined to cases in which there exists in 
Ae proposed additional parties some privity with 

^ N.T,—^Braun v. Gardner, 79 N. 

Y.S.2d 299, 191 Misc. 844—^Fortune 
V. City of, Syracuse, 78 N.Y.S.2d 
776, 191 Misc. 738—Green v. Hud¬ 
son Shoringr Co., 77 N.Y.S.Sd 842, 

191 Misa 297—^Monteverdi v. 

French Realty Corp., 76 N.Y.S.2d 
■ J;69, 190 Misc. 304—Triglianos v. 

Henry Moss & Co., 71 N.T.S.2d 618, 

, 189. Misc. 167—Fortune v. Hyle 

JEplding Corp., 69 N.Y.S.2d 877, 188 
Misc. 1011—Fuchs V. Silverman, 73 
' N.Y.S.2d 806. 

BF^mon not Shown 
N.Y.—Napack v. Grubman, 76 N.T.S. 

2d 67, 190 Misc. 718—Van Pelt v. 

City of New York, 69 N.Y.S.2d. 116, 

188 Misc. 995. 

4®. N.Y.—Green v. Hudson Shoring 
Cp., 77- N.Y.S.2d 842, 191 Misc. 297 
—Napack v. GrubinajD^ 76 N.Y.G.2d 
67, 190 Misc. ‘718: 

50. N.Y.—Salzberg v. Raynay Hold- 
, Ing. Corp., 69 N.Y.S.2d : 608, , 188 

Misc. 1009. 

51. N.Y.—Salzber^ v. Raynay Hold¬ 
ing Corp., supra. 

52. N.'f'.T—Franklln A , Tyrell, Inc., 

V- Vahlsing, 69 N.YJ5.2d. 602, J.98 
Misc. 464.. ' : 

S8. MS.—Camden %v;: St Xiouls. Rub¬ 


or interest in, the pending action^®® and in an ac¬ 
tion on a contract defendant is not entitled to bring 
in as a codefendant a third person who has con¬ 
tracted with him as to the s^^e matter, but who 
is under no privity of contract with plaintiff.®® 

(c) Existence of Liability Over 

Under statutory provisions relating to the bringing In 
of a third person against whom defendant may recover. It 
Is generally required that the person sought to be Im¬ 
pleaded be liable over to the original defendant for all or 
part of the plaintiff’s claim' Iii the main action; but the 
terms of the statute may he such as not to require a 
showing of definite and certain liability over, and to 
permit the Impleading of a person even where there is 
doubt as to liability over. 

Under statutory provisions relating to the bring¬ 
ing in of a third person against whom defendant 
may recover, it is generally required that the per¬ 
son sought to be impleaded be liable over to the 
original defendant for all or part of plaintifFs 
claim in the main action,®*^ whether such liability 
Over be by reason of contract or. status.®® The 
practice, under these provisions, of bringing in ad¬ 
ditional defendants is based on the possibility that 
the proposed defendants can be or will be required 
to respond to the present defendant for a part or 
the whole Of plaintifFs claim;®® and a third per¬ 
son may not be brought in who wilt not be required 
to respond to defendant for ^e amount of • the 
claim in. whole or in part, which plaintiff is seeking 
I to enforce, should plaintiff prevail.®® In other 


lie Service Co., 206 S.W.2d 699, 289 
Mo.App, 1199. 

54. N.Y.—Green v. Hudson Shoring 
Co., 77 N.Y.S,2d 842, 191 Misc.-297. 

66. Tex,—^U. S. Fidelity, , etc., Co. v. 
Fossati, 80 S.W. 74, 97 Tex. 497— 
San Antonio v. Smith,'59 S.W, 1109, 
94. Tex. 266. 

66. Pa.—Bollin V. Elevator Con¬ 
struction Repair Co., 62 Pa.DiBt. & 
Co. 805. 

47 a J. p 181 note 18. ‘ 

67. N.T.—Nichols v. Clark, MacMul- 
len & Riley, Inc., 184 N.B. 729, 261 
N.Y. 118—Bel Xiongo v. Bennett- 
Brewster Co., 80 N.Y.S.2a 901, 192 
Misc. 426—^Travelers Ins. Co. v, 
Foeldes, 80 N.Y.S.2d 627, 192 Misc. 

. 618—^Braun , v. Gardner, 79 N.Y.S, 
2d 299, 191 Misc. 844^reen v. 
Hudson Shoring Co., 77 • N.Y.S.2d 
,842,. 191 Misc. 297-TTMGCormack v. 
city of New. York. 46 N.y:S.2d 298, 
182 Misc. 184^X>eonardi v: Bassett; 
291 N.Y.S. 947, 16i'Misc: 824—Cos¬ 
grove v. City Ice 4b Fuel Co.,. 89 
N.Y.S.2d . 419—Trachtenberg ] vi 
Herschbein, 87 N.y.S.2d 912—Kal- 
kin v; Marken, 87 N.Y:s.2d 839—J- 

::: Bailey‘V. Kew Queens Corp.,, 78 N; 

. Y.S.2d 609—^Rothenberg.. ,v, .Zell 
Broduots Cpip., 63 iN.X..S;!2d V?i®~* 
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Forsyth v. Davidson Ripe & Iron 
Co., 63 N.Y,S.2d 314—Goodman v. 
Valentine, 300 N.Y.S. 16. 

«<Claim over” 

Under statute relating to third- 
party practice, impleader is limited 
to prosecution of a ’’claim over’^— 
,aoud v; Martin, 76 N.T.S.2d 1, 278 
App.Div. 769. 

68. N.Y.—Alloco V. Gulf OH Corp., 
69 N.Y.S.2d 616. 

69. N.T.—^Kromback V. BIllHan, 213 

N.Y.S. 138, 2l5 App:d1v. 19—Zau- 
derer v. Market St. Long Beach 
Realty Corp., 218 . N.Y.S. 669, 128 
Misc. 864. ‘ 

60. TJ.S.—Van Cott v. Marion De 
' Vries, Inc., C.aA,N.Y., 87 F.2d .48. 
SN’.Y.—^Fox V. Western New York Mo¬ 
tor Lines, i;78 N.R 289, 267 N.T. 
806; 78 A.L.R* 678—Wolf v. V. La 
' Rosa & Sons,’71 N.T.S.2d 820; 272 
App.Div. 932, appeal and reargu¬ 
ment denied, Wolf„v., y. La* Rosa & 

. Sons, 78 NXS.2d,880, 272‘App.Div. 
977,. aifidrmed 81 N.B.2d ' 829, 298 
N.Tt 697:;r-Sta#ord v. John'W. Cow- 
per Co., 9 -N,T,S.2d 109, first Case, 
.256 App.Dly.'893—Kind v. R Gut- 
. .ter, iSb\. ^ons^.8.P 'N.Y.'S.2d 669, iOl 
Misc.. SSiL^^reen v., Hudson Shor- 
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words, there must exist in the first instance a pos¬ 
sible liability on the part of the original defendant 
for which the defendant sought to be impleaded is 
primarily at fault, in order to justify impleading 
the additional defendant.®^ The mere denial by a 
third party showing that a defense might exist to 
the claim against him will not defeat the application 
for his joinder.®^ 

Where the statute permits the addition of a 
party who *4s or will be” liable to defendant, the 
third party’s liability over must clearly appear,®^ 
and a person who ^‘may” be liable cannot be brought 
inM Under such a provision, impleader is not 
proper where plaintiff may succeed against the orig¬ 
inal defendant without a determination of the facts 
on which defendant’s right to recourse against the 
third party depends, and joinder of an additional 
party to a negligence action is not permitted where 
plaintiff may recover judgment against defendant 
based solely on negligence in which the third per¬ 
son sought to be impleaded did not participate and 


for which there would be n,o liability over.®® Un¬ 
der some provisions, however, joinder of a party 
who “may” be liable over to defendant is permis¬ 
sible, ®7 and, while it is the rule that if the im¬ 
pleaded party is definitely not liable over to the 
defendant there ;Should be no joinder,®8 definite 
and certain liability over need not be shown,®® 
and a third-party complaint may be filed even where 
there is doubt as to liability over.^o Under such 
a provision, the fact that the original defendant was 
charged by plaintiff with various acts of negligence, 
for some of which the impleaded party would not 
be liable over to the original defendant, does not 
preclude the impleader where the impleaded party 
would be held liable over only in the event that 
the accident was found to have been caused by 
unsafe, and improper operation, management, and 
control of an instrumentality owned and furnished 
by the third-party defendant and by no affirmative 
negligence on the part of , a third-party plaintiff. 

Primary or secondary liabHity^ Where a per- 


ing Co., 77 N.T.S.2d 842. 191 Miflc, 
297—^Klalkin v. Maxken, 87 N.T.S.2d 
839—^McKay v. Pedigree Fabricks, 
74 N.T.S.2d 885. 

Pa.—^Marino v. Yellow Cab Co. of 
Philadelphia, 89 Pa.Di8t&Co. 519. 
47 C.J. p 181 note 17. 

Valid basis for. judgment against 
third-party plaintiff is essential con¬ 
dition of claim over un^er civil prac¬ 
tice act, and claim over predicated on 
grounds which, if. true, negate any 
liability of. third party plaintiff to 
plaintiff Is insufficient—^Verder v. 
Schack, 90 N.T.S.2d 801. 

Operation of vehicle 
Motorist sued for injuries sus¬ 
tained by passenger when automo¬ 
bile struck parked truck could not 
bring third-party action against per¬ 
son who allegedly loaded lumber on 
automobile in such manner that pro¬ 
jecting lumber struck parked truck, 
since there was no claim over inaa- 
ipuch as motorist's liability to pas¬ 
senger would not be fixed except on 
a finding that motorist was negli¬ 
gent in operation of automobile.— 
Cloud v. Martin, 76 N.Y.S.2d 1, 273 
A.pp.Div. 769.« 

61. N.T.—Cioscia v. Weyerhaeuser 
fi. S. Co., 46 N.Y.S.2d 447, 267 App. 
Diy. 876. 

Control of place; unsafe equipment 

If third-party .plaintiff no longer 
had control of the place of the acci¬ 
dent at the. time it occurred, he can¬ 
not be held liable to plaintiff for the 
conditions there prevailing and there 
was no basis for .a recovery over 
against; third-party defendant; and 
if thirdrparty plaintiff furnished 
tMrd-pa^y defendant with unsafe 
equipment which caused or .contyib^t- 

67 C.J.S.—66 


ed to the accident, the former should 
not be permitted to recover over 
from the latter.—Cosgrove v. City 
Ice & Fuel Co., 89 N.Y.S.2d 419. 

62. U.S.—Franklin v. Meredith Co., 
C.C.A]Sr.Y., 64 F.2d 109—Michigan 
Alkali Co. V. Bankers Indemnity 
Co... D.ai^.Y., 19 F.Supp. 9. 

63. N.T.—Ni^ols V, Claris; MacMul- 
len & Riley. 184 N.B. 729, 261 N.T. 
118—^Hodges V. Bewley Truesdale 
Contracting Co., 247 N.Y.S. 414. 
231 App.Dlv. 495—^Ackerson v. Klb- 
ler. 246 N.T.S. 680, 138 Misc. 695, 
affirmed 249 N.T.S. 629, 232 App.. 
Div. 806—^Rothenberg v. Zell Prod¬ 
ucts Corp., 63 N.T.S.2d 816. 

64. N.T.—^McCormack v. City of 
New York, 46 N.T.S.2d 298, 182 
Misc. 184. 

65. N.T.—^Blizard v. Binghamton 
, Gas Works, 282 N.T.S. 919, 167 

Misc.. 96. 

66. N.T.—Nichols v. Clark, MacMul- 
len & Riley, 184 N.E. 729, 261 N. 
T,,118—^Lumber Mut. Casualty Ins. 
Co. of New York V. Roberts, 41 N. 

. T.S.2d 282, 266 App.Dlv. 749—For¬ 
syth V. Davidson Pipe & Iron Co., 

■ 63 N.T.'S.2d 314—Keane v.. Atlas 
Tile & Marble Works, 66 N.T.S.2d 
634,.; 

Sole oatise of ao^auib . 

Where defendant alleged that acci¬ 
dent was .caused soleli^ by particular 
negligent act of third party, but such 
negligent act was pot the sole elaixn 
of plainilffs, who relUd on many al- 
legalUons of ni^gUgence, so that '^ere 
was • no certainty . fhat recovery 
against defendant would'be predicat¬ 
ed solely on negligence , ,ctf ^ird p^- 
ty, motion to bring third par,ty in 
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^ a party defendant was not author¬ 
ized.—^Kail v. Cedric Realty Co., 63 
N.T.S.2d 461. 

67. N.T.—^Braun v. Gardner, .79 N. 
T.S.2d 299, 191 Misa 844—^Fortune 
V. Hyle Holding Corp., 69; N.T.S.2d 
877, 188 Misc. 1011—^Monteverdi v. 
French Realty Corp., 76 N.T.S.2d 
69, 190 Misc, 304—^FUchs v. Silver- 
man, 78 N.T.S.2d 806. 

Ikibaralizatiou of praotioe 
The amendment to a statute deal-; 
ing with the joinder of a third-party 
defendant who "may" be liable to 
defendant was intended to liberalize 
third-party practice and to remove 
;the rigid reauirements theretofore 
existing in connection with the prac¬ 
tice of impleadingl-T-J. A. Ewing & 
McDonald, Inc., v. Municipal Ware¬ 
house Co., 81 N.T.S.2d 669, 193 Misc. 
178—^Franklin E. Tyrell,' Inc., v. 
Vahlsing, 69 N.T.S.2d 602, 198 Misc. 
464. 

68. N;T.—^Franklin B. Tyrell, Inc., v. 
Vahlsing, supra. 

69. N.T.—^Trlgllanos v. Henry Moss 
& Co., 71 N,T.S.2d 618, 189 Misc. 

: 157. ‘ 

. A prbna. .facde case of liability 
need not be made out, and the mere 
likelihood of liability is sufficient.— 
Braun v. Gardner, 79 N.T.S.2d 299, 
191 Miscl 844—Monteverdi v. iFrench 
Realty Corp., 76 N.T.S.2d 69," USIO 
^sc. 304—^Franklin ,E. Tyrell, Inc. 
V. Vahlsing, 69 N.T.S.2d 602, 193 
Misc. ,464. ,: . . . < j. 

70; N.T.r—^alzberg v. Rayn^ Hold¬ 
ing Corp., 69 N.’3^.S.2d ^ '608, 188 
; Misc. 1009. ■ • 

!71. ,N.T.—Strawn v. T<^dd Shipyards 
Corp.. 89 N.T.S.2;j 4j.f, 
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son secondarily liable on a claim is sued therefor, 
he may have the person primarily liable thereon 
brought in as a codefendant and the question of 
primary and secondary liability determined,al¬ 
though plaintiff refuses to amend his complaint to 
allege a cause of action against the one primarily 
liable and in such case it is immaterial whether 
the obligation of indemnity arises on a collateral 
contract*^^ or by force of lawJ^ 

Jointj several, or sole liability. Where the stat¬ 
ute permits the impleader of a person liable over 
to defendant for plaintiff’s claim, defendant may 
not implead a third person claimed to be solely lia¬ 
ble to plaintiff,'^® and in some jurisdictions defend¬ 
ant may not implead a joint tort-feasor where there 
is no existing right of contribution or other basis 
of liability over, as discussed supra subdivision h 
of this section. Under some statutes or rules of 
court, however, defendant may join a third person 
claimed to be solely liable to plaintiff,or an ad¬ 
ditional defendant may be joined on a claim in the 
alternative that he is jointly and severally liable 
with the original defendant or is liable over to 
the original defendant for the cause of action de¬ 
clared on by plaintiff.'^S .Under such practice, in 
an action, by a wife to recover for injuries sus¬ 
tained, the husband may properly be joined as an 
additional defendant on an allegation that he is 
jointly or solely liable, notwithstanding the wife 
could not sue her husband directly,since the hus¬ 
band is a party only with respect to the liability to 
the original defendant for contribution should joint 

Va. Rlesrer v. Franicstram Re- i 

alties, 68 N.Y.S.2d 248—Murphy v, | 

Venus -Corp., 6S N,T.S.2d 712, af¬ 
firmed 61 N.Y.S.2d 877, 270 App. 

Div, 837. 

S.C. —C. C. Pearce & Co. v. American 
Surety Co. of New York, 174 S.B. 

002, 173 S.C. 77. 

47 C.J. p 130 note 2. 

73. N.C.—Bowman v. Greensboro, 

130 S.B. 602, 190 N.G. 611. 

47 O.J. P 130 note 3. 

74. Tex.— Adams v. Waco First Nat. 

Civ.App., 178 S.W. 993. 

75. Tex.—Adams v. Waco First Nat. 

Bank, supra. 

78. N.Y.—^Booth V. Caxleton Co., 268 
N.Y.S. 169, 236 AppJ>iv. 296. 

77. TT.S.—IhranofC v. Railway Bx- 
press Agency, D.C.Pa., 28 F.Supp. 

826, - 
pau—^Boyes v. Gelman, 48 Pa.Dist. 

& Co, 676—Bell v. O’Connor’s Bx’rs, 

40 Pa.Dist.&Co. 362, 42 I^ck.Jur. 

158 —^McCarthy v. American Stores 
Co., Com.Pl., 54 Montg.Co. 286. 

' Before ameiidmeiit of statute, writ 
of scire facias to bring additional 
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liability be established, and no judgment could be 
rendered against him should it be found that he was- 
solely liable, as is discussed infra § 81. Likewise, 
in a suit by a husband, the original defendant may 
join plaintiffs wife as an additional defendant on an 
allegation that she is either jointly and severally 
liable with defendant or is liable over to defendant 
for the cause of action declared on, since, where 
there is liability over or where defendant ^ght be 
entitled to contribution from her as a joint tort¬ 
feasor, he has the right to have this question de¬ 
termined in the proceeding even though, the wife 
could not be joined on the ground of sole liability.*® 
In an action by a parent against a third person for 
injuries, defendant cannot join the minor child of 
plaintiff as an additional party solely liable to plain¬ 
tiff since plaintiff could not have maintained an 
action directly against the child ;*^ but the <^ld 
may be joined as an additional defendant if it is 
.alleged that he is liable over to or jointly with 
the original defendant, and a verdict may be re¬ 
turned in favor of plaintiff against the original 
defendant and in the latter’s favor against the orig¬ 
inal defendant, or in favor of plaintiff against both 
defendants jointly.** 

k. Prasons Out of Juiisdiction 

As a general rule a court may not order a person, 
over whom It has no Jurisdiction, to be brought In as a^ 
proper or necessary party. 

As a. general rule a person over whom the court 
has no jurisdiction cannot be ordered to be brought 

79. Pa.—^Plsher v. Diehl, 40 A,2d 
912, 166 Pa.Super. 476—Hulmes v. 
Braun, Com.Pl., 46 PcuDlst. & Co. 
415-^oldstein v. Yellow Cab Co., 
44 Pa.Dist.&Co. 660. 
trnder prior statute 
Pa,—Hoffman v. Repp, Com.Pl., 27 
North Co. 16, affirmed 12 A.2d 311, 
837 Pa. 486. 

sa Pa.—^Rich v. Peoples Bank of 
New Castle, 47 Pa.Dlst. & Co. 688. 

81. Pa.—^Morris v. McKinley, 83 Pa. 
Dist&Co. 696. 

In. an action by a widow for dam¬ 
ages resulting from the death of 
her husband in an automobile acci¬ 
dent which occurred while he was 
riding in an automobile driven by his 
minor son, the minor son cannot be 
brought on the record as an addi¬ 
tional defendant by writ of scire 
facias since the result would be an 
action by a parent against a minor 
child, and tills is so even though the 
minor may be Insured.—^Dlggan v. 
York-BulfaJo Motor Exp., 81 Pa.Dlst. 
& Co: 660, 13. Northumb.Leg.J. 327. 

82. Pa.—^Morris v. McEllnley, 33 Pa. 
Dist & Co. 696. 
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defendant on record was not sustain- 
ablfe on averment that additional de¬ 
fendant was solely liable and original 
defendant free from liability for in¬ 
juries to plaintiff. 

U,S._Grobel v. Miller, C.C.APa., 71 
P.2d 603—^Yellow Cab Co. of Phila¬ 
delphia V. Graham, C.C.A.Pa.,- 61 F., 
2d 666. 

Pa.— Shaw v. Megargee, 161 A. 646, 
807 Pa. 447—^King v. Bauitahle Gas 
Co., 161 A. 66, 807 Pa. 287. 

78. P€u—^Bonner v. GaJowitch, 68 Pa. 
Dist & Co. ,820—Rich v. Peoples 
Bank of New Castle, 47 Pa.Dist & 
Qo, 583—^Brown v. Krakowskl, Com. 
PI., 40 Luz,Leg.Reg. 311—Dunleyy 
V. Butler County Nat Bank, Com. 
PI., 30 WestCo.Li.J. 166—^Brillhart 
V, Edison Light & Power Co., Com. 
PL, 62 York Leg.Rec. 85—Solomon 
V. Stauffer, Cona.Pl., 68 York Leg. 
Rec. 10$. 

Pleaffing of additional defendant's 
alternative liability in: 

Petition for joinder see infra 5 80. 
Third-party complaint see infra § 
82. 

Writ of scire facias see Infra $ 
■ 77. ' 
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in as a proper or necessary party to the action, 
as in the case of a foreign corporation which has 
no place of business within the jurisdiction of the 
court and this rule applies even though, by 
reason of his conduct, such person will be bound 
by the adjudication in the case.^S it has been held 
that, although a statute mandatorily and expressly 
requires a third person to be made a party, by im¬ 
plication and by force of necessity it is subject 
to the limitation that such third person is so sit¬ 
uated as to be within the power of a party to the 
action or of the court itself to bring him within the 
court’s jurisdiction.^® In some jurisdictions, how¬ 
ever, parties necessary to the complete determina¬ 
tion of the suit may be ordered to be brought in, 
although they are not presently within the juris¬ 


diction of the court.®!^ 

§ 75. Time for Bringing in New Parties 

An application to bring In a new party must be made 
within the time, If any, fixed by etatute or rule of court, 
or, without regard to such a statute or court rule, within 
a reasonable time after the applicant has notice of the 
propriety or necessity of bringing in additional parties. 

An application to bring in a new . party must be 
made within the time, if any, fixed by statute or 
rule of court.®® So it may be required that pro¬ 
ceedings to join additional parties be commenced 
within a specified time after service of the state¬ 
ment of claim®® or any amendment thereto.®® The 
court may have the power to extend the time fixed 
by law for bringing in additional parties, for sujffi- 
dent cause,®^ provided, it has been held, applica- 


83. N.T.—Dumbadze v. Agency of 
Canadian Car & S'oundry Co., 38 N. 
T.S.2d 991, affirmed Gurge v. Agen¬ 
cy of Canadian Car & Foundry Co., 
45 N.Y.S.2d 965, 267 App.Div. 782. 
appeal denied In re Dumbadze’s Es¬ 
tate, 47 N.T.S.2d 816, 267 App.Div. 
878. 

47 C.J. P 131 note 20. 

84. U.S.—^Parsons Non-Skid Co. v. E. 

. J. Willis Co., C.C.N,T., 176 F. 176. 

N.Y.—Stainless Metals v. Pood Ma¬ 
chinery Corp., 61 N.Y.S.2d 418, 270 
App.Dlv. 910. 

85. U.S.—^Parsons Non-Skid Co. v. 
E. J. WllUs Co., C.CN.Y., 176 F. 
176. 

47 C.X P 181 note 22. 

86 . Wls.—^B. L. Husting Co. v. Coca- 
Cola Co., 216 N.W. 833, 194 Wis. 
.311. 

47 CJ. P 131 note 23. 

87. N.Y.—Lewln v. Wright, 81 Hun 
827. 

47 C.J. p 181 note 24. 

88 - Pa.—^Richter v. Scranton ,City, 
184 A. 262, 321 Pa. 430—Timlin v. 
City of Scranton; 12 A.2d 601, 139 
Pa.Super.. 608—Williams v. Dean 
Phipps Auto Stores,' 41 Pa.Dlst. & 
Co. 430, 4 Fay.Co.Leg.J. 138—^Eas¬ 
ier V. Gerhard, 40 Pa.Dist. & Co. 
265, 67 Montg.Co. 229—^Patterson v. 
Saniga, Com.Pl., 60 Dauph.Co. 398 
—Pirri V. Clark, Com.Pl., 82 Del.Co. 
891, 67 York Leg.Rec. 17—^Poster v. 
City of Scranton, Com.Pi.> 42 Lack. 
Jur. 187—Tucker v. City of Wilkes- 
Barre, Com.Pl., 86 Luz.Leg.Reg. 
886 , 38 Mun.L.R. 266—Williams v. 
• Chevrolet Motor Co., Com.Pl., 81 
Luz.Leg.Reg. 237—Nicholson v. 
Chevrolet Motor Co., ,Com.Pl., 81 
Luz.Leg,Reg. 239—^Yachup v. Bich- 
er, Com.Pl., 86 Plttsb.Leg.J. 46, 61 
York Leg.Rec. 172. 

47 C.J. p 133 note 46. 

89. Pa,—^Richter V. City of Scranton, 
184 .A 262, 321- Pa. 430—Cummings 
V. A P. Rees, Inc., 190 A 416, 126 
Pa.Super. 117—Christman v. Chad- 


derton, 66 Pa.Dlst&Co. 326—Mad¬ 
den V. Ferguson, 44 Pa.Dist. &Co. 
380, 36 Ltiz.Leg.Reg. 279—Wein- 
■ stock v. City of Philadelphia, 17 Pa. 
Dist & Co. 411—Pirri v. Clark, Com. 
PI.. 81 Del.Co. 271—Poster v. City 
of Scranton, Com.Pl., 42 Lack.Jur. 
187—Tucker v. City of Wilkes- 
Barre, Com.Pl., 36 Luz.Leg.Reg. 
886 , 83 Mun.L.R. 255—Williams v. 
Chevrolet Motor Co., Com.Pl., 31 
Luz.Leg.Reg. 237—Nicholson v. 
Chevrolet Motor Co., Com.Pl., 81 
Luz.Leg.Reg. 239—^Poley v. Mac- 
Ilwaln, Com.Pl., 62 Montg.Co. 28— 
Round V. City of Pittsburgh, Com. 
PI., 98 Pittsb.Leg.J. 436. 

Filing of,precipe 

A praecipe for a writ to Join an 
additional defendant must be filed 
within sixty days after service of 
plaintilTs complaint on the original 
defendant, but it is not necessary 
that the writ be issued or served 
within that period.—Scabis v, Nobel, 
68 Pa.Dist & Co. 62, 18 Som.Leg.J. 
890, 10 Pay.L.J. 199, 61 York Leg. 
Rec. 188. 

When rule ngt invoked 

(1) Where additional time for de¬ 
fendant to brln^ in other parties was 
agreed to by counsel, for the plaintiff, 
rule of court limiting the period 
within which a praecipe for a scire 
facias may be filed should not be in¬ 
voked.—General State Authority to 
Use of Myers v. U. S. Fidelity & 
Guaranty Co., 40 Pa.Dlst. db Co. 269, 
49 Dauph.Co. 261. 

(2) While ordinarily a writ to Join 
an additional defendant cannot be 
served after, the expiration of thirty 
days from its issuance, unless the 
time be extended by the court on 
formal application and for cause 
shown, where service was aoceptedi 
by additional defendant's counsel 
after expiration of that period, it was 
treated as sufficient in the absence 
of any evidence that plaintiff had 
been prejudiced by the delay.^ 
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Chavers v. Chadderton, 55 Pa.Dist. 
& Co. 158. 

'3) A petition to Join an addition¬ 
al defendant, filed on the very day 
the amendment to court rules dis¬ 
pensing with the necessity for such 
petitions became effective and with¬ 
in sixty days after service of process 
on the original defendant, will not 
be dismissed because the writ was 
not issued within the sixty-day peri¬ 
od provided by the new rules as un¬ 
der the circumstances the filing of 
the petition may be considered equi¬ 
valent to the issuance of the writ 
and in any event the court would in 
Its discretion permit the Issuance of 
the writ after the sixty-day period.— 
Rich V. Peoples Bank of New Castle, 
47 Pa.Dlst & Co. 683. 

A motion to dismiss is a proper 
method of attacking the legality of 
Joinder of an additional defendant on 
the ground that the rule to Join was 
not timely obtained, since the de¬ 
fense is one in the nature of a stat¬ 
ute of limitations rather than a jur¬ 
isdictional one.—^Madden v. Ferguson, 
44 Pa.Dlst&Co. 330, 36 Luz.Leg.Reg. 
279. 

9a Pa.—^Basler v. Gerhard, 40 Pa. 
Dist .A Co. 265, 57 Montg.Co. 229— 
Shimer v. Jacoby, Com.PL, 80 
North.Co. 826. 

What constitutes amendment 
Whether amended statement of 
claim was a substantially different 
statement of facts so as to constitute 
amendment within meaning of rule 
was within discretion of trial court 
which promulgated rule.—^Blessing v. 
Philadelphia Rapid Transit Co., 188 
A 673, 826 Pa. 12—Williams v. Chev¬ 
rolet Motor Co., Pa.Com.Pl., 81 Luz. 
Leg.Reg. 237—^Nicholson v. Chevro¬ 
let Motor Co., Pa.Com.Pl., 81 Luz. 
Leg.Reg. 239. 

91 - Pa,—Gusler v. Swartzentruber, 
“ 48 Pa.Dist & Co. 706—Snedaker & 
Co., V, Wayne Title & Trust Co., 
, CorniPl,, 30 DehCo, 98, reversed on 
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tion for the extension is made before the expiration 
of the original time limit but the time for appli¬ 
cation may hot be extended- for an unreasonable 
length of time.®3 Independently, or in the absence, 
of statute, an. application to bring in a new party 
must in any event he made with reasonable diligence 
after notice of the propriety or necessity of bring¬ 
ing him in,®^ arid an unreasonable delay, without 
sufficient excuse therefor, may bar the right to 
bring in such party;®® but mere tardiness in 'mov¬ 
ing to bring in additional parties does not bar the 
right where the delay is not shown to be prejudi¬ 
cial to the rights of the other parties.®® 


Subject to the foregoing limitations the court, 
under its power to permit the bringing in of new 
parties in the interest of justice, may, in the exer¬ 
cise of its discretion, under the circumstances of 
particular cases and in the construction of particu¬ 
lar statutes or rules of court, permit the bringing 
in of a new party at any stage of the proceedings,®^ 
at least where all interested parties, concur.®® So 
it may be proper to add new parties before the time 
for amendment of the complaint has spired,®® 
before the filing of an affidavit of defense,^ after 
answer made® and depositions taken and filed,® 
after change of venue,^ after the jury are sworn,® 


other grounds Frank C Snedaker & 
Co. V. Wayne Title & Trust Co., 11, 
A.2d 776, 139 Pa.Super. 381—^Frank 
V. Kash, Com.Pl., 51 Lanc.L.Rev. 
206—Stull V. Hofkln, Coni.Pl., 65 
Montg.Co. 199—Shimer v. Jacoby, 
Com.Pl., 30 North.Co. 326—Cohen 
V. Elliott, Com.pl., 97 Pittsb.Leg.J. 
314. 

ZbEtenslon of tUne held properly de¬ 
nied 

(1) In general.—Wood v. Traber, 
56 Pa;DIst & Co. 681—Shimer v. Ja¬ 
coby, Pa.Com.Pl., 80 North.Co. 826. 

(2) A petition for leave to Join an 
additional defendant more than sixty 
days after service of the initial 
pleadings may not be granted where 
there h^ been an unexplained de¬ 
lay of many months.—^Foley v. Mac- 
Ilwain, 66 Pa.Dist & Co. 179. 

(8) Under civil procedure rule giv¬ 
ing trial court discretion to permit 
plaintiff to add ad^tional parties aft¬ 
er expiration of time limited there¬ 
for in original order requiring the 
addition, where suit could have pro¬ 
ceeded against the surviving defend¬ 
ants, the fact that allegations of 
plaintifTs motion to ^tend time for 
the addition^ if proved, might have 
justified trial court*s enlarging the 
time to permit plaintiff to add as par¬ 
ties personal representatives of de¬ 
ceased persons orde'red to be brought 
in did . not show abuse of >trlal court’s 
discretion in denying • the motion.— 
Brown v. Meyers, Tex.Civ.App., 163 
S.W.2d 886, error refused. 

92. Pa—F rank C. Snedaker & Co. v. 
Wayne Title & Trust. Co., 20 A.2d 
819, 145 PASuper. 6.5. 

93; Pa—-F rank C. Snedaker 5b Co. 
V. Wayne Title & Trust Co., suprA 

94. Pa—M cCaulley v^ First. Nat.» 
Bank of .Greensburg, 8.7 Pa.Dlst. & 
Co* 143—Merkel v. Ruth, 22. Pa, 
Dlst & Co. 663, 88 PittsbuIieg.J. 
340, 51 Montg.Co. 70, 49 York Leg., 
Rec. 28—-White v. Borough of East 
Stroudsburg, Com.Pl., 6 Monroe L. 
It 87. 

Puerto Rico.—Colon v. Femahd^ 8 
Puerto Rico Fed. ‘488; ' 


Tex.—Ratliff v. Russek, Civ.App.. 69 
S.W.2d 869, error refused. 

47 C.J. p 133 note 48. 

Disoretlon of coxurt 

Trial court, in exercise of sound 
discretion, should give to original 
defendant who acts promptly reason¬ 
ably extra time to bring additional 
defendants on re<»rd before being re¬ 
quired to file affidavit of defense or 
plea.*—Vinnacomba v, Phllad^phla & 
American Stores Co., 147 A. 826, 297 
Pa. 664—Cummings v. A. F. Rees, 
Inc., 190 A. 416, 126 Pa.Super. 117. 
AppUoatloa held timely 
it.T.—^Trigllanos v. Henry Moss & 
Co., 71 N.Y.S.2d 618, 189 Mlsc. 167. 
Pa.-—Cummings v. A. F. Rees, Inc., 
190 A. 416, 126 Pa.Super. 117— 
Blitstein v. Chapman, 28 Pa.Dist. 
& Co. 191, 19 West.Co.L.J. 218. 
Time held not extended 
Pa.- 7 Cummings v. A. F. Rees, Inc., 
190 A- 416, 126 Pa.Super. 117. 

95. N.J.—-Ward Trucking Corp. v. 
Philadelphia Nat Ins. Co. of Phil¬ 
adelphia, 67 A.2d 480, 4 N.J.Superi 

•434. 

N.T.—Amitrano v.. IBoard of Ed. of 
City of New York, 66 N.Y.S,2d 636. 
Pa.—Cummings v. A. F. Rees, Inc., 
190 A. 416, 126 Pa.Super. 117— 
Scureman v. Perkiomen Realty Co., 
-47 PADist. & Co. 861, 59 Montg. 

, Co. 88, 67 York Leg.Rec. 12*. 

Tex.—Ablon v. Hawker, Civ~App., 200 
S.W.2d 265, refused no reversible 
error, 

47 C.J, P 133 note 49. 

96. N.Y.—I)avls v. Bta.uk & Schmidt, 
260 N.Y.S. 637, 232 App.Dlv. 656— 
Schlemovitz v. City of N. Y., 81 
N.T.S.2d 282, affirmed 85 N.T.S.2d 
928, 274 App.Div. 1064. 

Philippine.—Ahag v. CabiUng, 18 
Philippine 416. 

97. Colo.—^McMullln v. MagnUson, 78 
P.2d 964, 102 Colo. 280. 

ni.—Rhodes v. Davis, 28 N.E.2d 118, 
374 HI. 66—^RMnhardt v. Security 
Ins. Co. of New Haven, Conn., 4 N. 
E.2d 888, 287 HLApp. 820. 

N.C.—Jones V. Griggs, 14 6.E;2d 886,, 
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219 N.C. 700—Choate Rental Co. v. 
Justice, 193 S.E. 817; 212 N.C: 623. 
Pa—^B ell v. Feeney, Com.Pl., 69 
Montg.Co. 279. 

47 C.J. p 188 note 62. 

9A Or.—Wood V. Honeyman, 169 P. 

2d 181, 178 Or. 484, 171 A.L.H 687. 
Eve of trial 

Permitting amendment, on eve of 
trial, adding three additional plain¬ 
tiffs and making allegations appro¬ 
priate to the additional parties was 
not. error. where such action^ twice 
received approval of defendant— 
Wood V. Honeyman, suprA 

99. N.Y.—^McDonald v; McDonald, 
106 N.X.S..277, 120 App.Div. 867. 

1, Pa.—Hangman v. Spaulding Bak¬ 
eries, 48 Pa.Dist & Co. 192, 44 
LackJur. 253. 

Prior to change iiL court rule a 
court had no authority to Join an ad¬ 
ditional defendant where neither a 
statement of claim nor affidavit of 
defense had yet been filed.—Yerger v. 
B. E. Block 5b ]Bros., 47 Pa^Dlst 5b 
Co. 632. 

Sufficiency of’ answer under prior 
cousrt rule 

Pa.—-Wilsey v. Walter,.. 43 Pa.Dist 5b 
Co. 1—Daly v. Yeadon Borough, 40 
Pa.Dlst 5b Co. 657, 30 Del.Co. 181. 

2., N.Y.—Franklin B. Tyrell, Inc. v. 
Vahlsing, 69 N.Y.S.2d 602, 193 Misc. 
464.. 

XhirO-party complaint provided for 
by statute permitting defendant to 
implead another who Is or may be 
liable to him for all or part of plain¬ 
tiff’s claim .against him may he serv¬ 
ed, at any .time after defendant an¬ 
swers.—^Franklin EL Tyrell, Ino. 
yahlsing, suprA' 

ai Mo.—State ex rel. McClure v. Dln- 
i , widdle, 213 S.W.2d 127, 868 Mp. 16. 

4. Mo.—Fears v. Riley, 49 S.W. 336, 
148 Mo. 49. 

47 C.J. p 133 note 64, 

5. N.C.—Hbbker v. Norfolk Southern 
R. Co., 72 S.B. 210, 166 N.C. 166. 

47 C.^, p 188 note 66, 
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after a demurrer for defect of • parties,« after'a' 
plea in abatement for want of proper'parties,^ 
after a motion for a nonsuit for nonjoinder of 
plaintiffs,* or at any time pending the-trial,* pro¬ 
vided the trial is not thereby delayed.^® So idso, 
it has been held that new parties may be added after 
all the evidence has been given;!! after the cause 
has been reopened for further evidence,!* at any 
time before the juiy retire,!* after verdict,!4 at 
any time before final judgment,!® and in vacation,!* 
as well as at.a regular term of court!7 

In some circumstances, however, it has been 
held that the right to bring in additional parties 
must be exercised before the trial begins,!* that 
it may be too late to apply to bring in such parties 
at IjM^er stages of the proceeding,!* and that, after 
the submission of a case for trial, a motion to 
admit new parties cannot be granted until the sub¬ 
mission is set aside.*® It has also been held that,- 
where a party has been afforded full opportunity 
to, intervene before the assignment of the casfe for 
trial,' it is too late to add him as a party after the. 
opponents case is closed,*! that a new party may* 


not be added after the existing parties have rested 
where to do so would deprive the added defendant 
of his right to interpose defenses and to litigate 
the question of his liability,** and that it may be 
too late to add a new party after the case has been 
argued and submitted,** especially where the court 
has intimated what its decision would be.?^ 

After judgment. It has been held that the court 
may, in .its discretion, permit a new .party to be 
brought in after judgment;*® and that the court 
may properly, on the hearing of a motion in ar- 
' rest of judgment, permit plaintiff to amend his dec¬ 
laration so as to include as defendants parties whose 
names had been omitted by mistake from a prior 
amended declaration but who appeared and defend¬ 
ed the action.*® It has been held, on the other 
hand, that a new party ordinarily cannot or should 
not be added after judgment has been entered,*^ 
especially where no excuse is shown for not mak¬ 
ing him a party in the first instance ;** and that 
the case cannot be reopened after verdict and judg¬ 
ment by service of original notice on a new party.** 

After nonsuit. It has been held that an amend-, 


6 . N.T.—Lewln v. Wright, 81 Hun 
327. 

7. Ga.—CJoombs v. Low, R.M.Charlt 

896 . ... 

47 C.J. p 134 note 67. 

8 . Cal.—Acquital v. Crowell, 1 Cal. 
191. 

9. Conn.—^McBvoy, Inc. v. lannantu- 
onl, 132 A, 895, 104 Conn. 372. 

47 C.J. p 134 note 59. 

10 . La.—Guilbeau v. Melancon, 28 
* LaAnn. 627. 

47 C.J. p 133 note 46 [a]. 

11 . Cal.—Shlmpones v. Stickney, 28 
P.2d 673, 219 Cal,. 637. 

47 C.J. p 134 note, 61. 

12 . Colo.—Jordan v. Greig, 80 P. 
1046, 33 Colo. 860. 

13. Ala—^Union Naval Stores Co. v. 
Pugh, 47 So. 48, 166 Ala 369. 

14. HI.—^Hougland v. Avery, Coalr 
etc., Co., 162 I11.APP. 673, affirmed 
93 N.B: 40, 246 Ill. 609—Price v. 
Goodrich, 141 Ill.App. 668. 

16. N.C.—Jones v. Griggs, 14 S.B.2d 
886 . 219 N.C. 700—Choate Rental 
Co. V. Justice, 198 S.B. 817, 212 N. 
C. 523. 

47 C.J. p 184 note 66. 

16. Ill.-7-Bowman v. Venice, etc., R. 
Co., 102 Ill. 469. 

17. N.C.—Jones v. Griggs, 14 S.B.2d 
836, 219 N.C. .700—Choate Rental 
Co. V. Justice, 193 S,B. 817, 212 N. 

a 628. 

18. N.T.—Acetate Box Corp. v. Jdhn- 
.son, 80 N.T.S.2d 134, 193 Mlsc. 64. 

19. N.T.—^Foster v. Webster, 44 N.T. 

S.2d 163. . 


Okl.—White V. Tulsa Iron & Metal 
Corporation, 96 P.2d 690, 186 Okl. 
606, 125 A.L.R. 609. 

Date aotloaL set for trial 
Where, on the day that action for 
conversion was set for trial, defend¬ 
ant sought to make the original own¬ 
er of the property a party defendant, 
and original owner was domiciled 
In an adjoining county, and to have 
permitted the filing of the amend¬ 
ment would have delayed trial of the 
case until following term of court, 
refusal to make original owner party 
defendant was not error.—^Myatt v. 
Elliott;, Tex.Civ.App., 143 S.W.2d 206, 
error dismissed, Judgment correct. 

20. Ind.—^Mlles v. Buchanan, 36 Ind. 
490. 

21. Mo.—Stlfel Bst. Co. v. Celia, 291 
S.W. 616, 220 Mo.App. 667, 668. 

47 C.J. p 134 note 68. 

22;.. N.T.—^Broderick v. Adamson, 269 
N.T.S. 700, 240 App.Div. 202, re¬ 
versed on other grounds 268 N.T.S. 
766, 240 App.Div. 229, and affirmed 
277 N.T.a 961, 243 App.Div. 692, 
279 N.T.S. 732, 244 App.Div. 707, 
reversed on other grounds 200 N. 
B. 811, 270 N.T. 260, and affirmed 
279 N.T.S. 738, 244 App.Div. 708, 
affitoed 200 N.B. 797, 270 N.T. 228, 
and modified on other, grounds 286 
N,T.S. 394, ,246 App.DIv.. 268, and 
affirmed In part 287 N.T.S. 322, 
247 App.Dlv. 711, reversed on other 
ground? 5 N:B.2d .833, 272 N.T. 316, 
motion denied 193 N.B. 287, 266 N. 

, T. 496 and affirmed 196 N.B. 668,1 
267 N.T. 638: | 
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1 23. Or.—Cox V. Thomas, 108 P.2d' 
269, 166 Or. 640. 

Va.—Walker v. Henderson, 146 SJEL 
311, 151 Va. 913. 

24. Ark.—Waldron Bank v. Buper, 
126 S.W. 1022, 93 Ark. 609. 

26. Ga.—Thurman v. Roberts, 86 S. 

B.2d 61, 200 Ga. 43. 

N.C.—Jones v. Griggs, 14 S.B.2d 836, 
219 N.C, 700—Johnston County v. 
Stewart, 7 S.B.2d; 708, 217 N.C. 334 
—Choate Rental Co. v. Justice, 193 
S.B. 817, 212 N.C. 623. 

47 C.J. p 134 note 70. 

Sale pursuant to Judgmeut 
After exceptions - to report of ex¬ 
ecution sale, pursuant to Judgment 
In action on notes, were sustained, 
plaintiff could bring In. necessary 
parties.—^Petrey v. Kelly, 9 S.W.2d 
1090, 226 Ky. 746. 

26. HL-^asey v. Bammel, 54 N.B. 
906, 181 Ill. 164. 

27. Ill.—Trupp V. nrst Englewood 
State Bank of Chicago, 80 N.B.2d 
198, 807 I11.APP. 268. 

Mich.—^Lockerby v. Sawyer, 189 N. 

W. 989, 220 Mich, 147. 

Mo.—CJamden v. St Louis Public 
Service Co,, 206 S.W.2d 699, 239 ,Mo. 
App. 1199. 

N.T.—^Allegro for Chlldr.en v. Wels- 
brod, 18 N.T.S.2d 370. 

47 C.J. p 184 note 73. 

28. Colo.—^Peck V. Peck, 80 P. 1063, 
33 Colo. 421. 

47 C.J. p 134 note 78. 

22 . Iowa.—Dye Produce Co. v, Da¬ 
vis, 204 N.W. 228, 229. 

47 C.J. p 134 note' 74. 
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naent bringing in new parties cannot be made after 
a nonsuit^® until after the setting aside of the non¬ 
suit and reinstatement of the cause,^^ 

§ 76. Consent of Parties 

a. Of party to record 

b. Of party brought in 

a. Of Party to Record 

A person cannot be added as plaintiff In an action 
without the consent of the plaintiff on the record; and, 
except where It Is otherwise provided by statute, the 
plaintiff cannot be compelled to bring In anyone as a 
party defendant except those he has elected to sue, at 
least where such other's presence Is not necessary to the 
adjudication of matters In controversy. 

A person cannot be added as plaintiff in an ac¬ 
tion without the consent of the plaintiff on the rec- 
ord.32 So also, it is generally the rule, in the ab¬ 
sence of a statutory provision providing other¬ 
wise, that a person bringing a legal action cannot 
be compelled to bring in anyone as a party defend¬ 
ant except those he has elected to sue,^^ at least 
where such other’s presence is not necessary to the 
adjudication of matters in controversy and even 
where the court, at the instance of the party sued, 
decides that the cause cannot be finally determined 
without joining certain other parties, and permits 
the joinder of such parties, it may not require 
plaintiff to proceed against them.86 Thus, where 
plaintiff names in his summons and complaint two 
persons as defendants, and causes the summons 
and complaint to be served on one defendant alone, 
the court, on the motion of such defendant, made 
before answer, cannot compel plaintiff to make the 


codefendant a party,since the defendant served 
may by answer set up facts which might show that 
codefendant is not a necessary party,^^ or, if the 
facts show that codefendant is a necessary party, 
the court cannot grant relief to plaintiff without 
bringing in codefendant,^® and since the defendant 
served, if he desires affirmative relief against plain¬ 
tiff or codefendant, may seek it through a cross com- 
plaint®^ Under a statute permitting the impleader 
of a party who may be liable to defendant for all 
or part of plaintiffs claim, the court may, in its dis¬ 
cretion, allow <iefendant to implead the third party 
notwithstanding objection thereto by plaintiff. 

b. Of Party Brought In 

In a proper case, a third person may be brought In as 
a party defendant without hIs consent, but a person can¬ 
not be compelled, against hIs will, to come in as a party 
plaintiff In an action Instituted by another. 

In a proper case, a third person may be brought 
in as a party defendant without his consent'll A 
person cannot be compelled, however, against his 
will, to come in as a party plaintiff in an action in¬ 
stituted by another,^^ especially where he has the 
legal title to the cause of action and the predomi¬ 
nant beneficial interest therein.^S it will be pre¬ 
sumed, where nothing to the contrary appears, that 
new parties made parties to an amended complaint 
were brought in with their consent.^^ 

§ 77. Procedure for Bringing in New Parties 
in General 

a. In general 

b. Scire facias 


30. N.C.—Shell V. West, 41 S.B. 65, 
130 N.C. 171. 

31. Ala.—Hayes v. Sanders, 80 So. 
682, 16 Ala.App. 608. 

32. Hawaii.^ilva v. De Freitas, 18 
Hawaii 613. 

33. XJ.S.—^American Surety Co. of 
New York v. Calcasieu Oil Co., D. 
C.La.. 68 F.2d 1039. 

N.Y.—Hayes Nat. Bank v. Chyno- 
weth. 267 N.Y.S. 661, 236 App.Div. 
890—National City Bank of Cleve¬ 
land V. Cold Mix. Inc., 1 N.T.S.2d 
45*9. 

S.D.—^Independent School Pist. of 
City of Aberdeen v. First Nat. 
Bank, 289 N.W. 426, 67 S.P. Ice- 
Banker's National Bank v. Secur¬ 
ity Trust Co., 103 N.W. 664, 19 S. 
B. 418. 

Va.—Hoffan v. ISdlller, 157 S.B. 640, 
166 Va. 166. 

47 C.J. p 136 note 80. 


Trust & Sav. Ass'n v. Superior 
Court In and for City & County of 
San Francisco, 189 P.2d 799, 84 Cal. 
App.2d 34. 

Wls.—State V. U. S. Fidelity & Guar¬ 
anty Co., 246 N.W. 434, 210 Wis. 
178, 90 A.L.R. 670. 

Necessity of ascertalninsr riffhts 
The expression ''complete determi¬ 
nation of controversy” in statute re¬ 
quiring bringing in of additional par¬ 
ties relates only to persons not par¬ 
ties to suit whose rights must he as¬ 
certained and settled before rights of 
parties to suit can be determined, 
and plaintiff demanding Judgment for 
nothing but money can never be com¬ 
pelled to bring in other parties de¬ 
fendant and thereby change nature 
of his action as well as character 
of testimony required.—^Independent 
School DIsV of City of Aberdeen v. 
First Nat Bank, 289 N.W. 425, 67 S. 
D. 100. . - ' 


^ Oal.—^Ambassador Petroleum Co. 
V. Superior Court In and for Los 
Angeles Cpunty, 284 P. 445, 208 
CaX 667—^Bai^ of . America Nat 


35. Ark.^—^McCulla v. Brown, 18 SiW. 
2d 314, 178 Ark. 1011. 

36. S.D.—Western Dakota , Land, 
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etc., Co. V. Woods, 134 N.W. 813. 
28 S.D. 637. 

37. S.D.—Western Dakota Land, 
etc., Co. V. Woods, supra. 

38. S.D.—Western Dakota Land, 
etc., Co. V. Woods, supra. 

39. -S.D.—Western Dakota Land, 
etc., Co. V. Woods, supra. 

40. Mo.—State ex rel. McClure v. 
Dinwiddle, 213 S.W.2d 127, 868 Mo. 
16. 

41. m. —Grewening v. American 
Baking Co., 13 N.E.2d 183, ^93 HI. 
App. 604. 

42. HI.—Grewening v. America 
Baking Co., supra. 

S.C.—Phillips v. Clifton Mfg. Co', 30 
S.B.2d 146, 204 S.C. 496, 167 A.L.R. 
1266. 

47 C.J. P 136 note 88. 

43. tr.S. —Springfield Fire & Marine 
Ins. Co. V. Richmond, etc., R. Co.,, 
C.C.S.C., 48 F. 360. 

47 C.X P 136 note 89., 

44. Ala.—Reynolds v. Pharr, 9 Ala.. 
660. 

47 C.J. p 136 note 97. 



67 C.J.S. 


FAETIE8 


a. In General 

The appropriate mode of procedure must be used to 
bring in new parties, and compliance must be had with 
provisions of the statutes or rules of court fixing such 
procedure. 

The appropriate mode of procedure must he used 
to bring in new parties.^® The procedure is gen¬ 
erally controlled by the provisions of the statutes 
or rules of court which authorize the adding of 
such parties;^® and, where specific procedure is 
thereby prescribed for such purpose, such proce¬ 
dure must be followed.'*^ Under the various stat¬ 
utes and rules a new party may be brought in by 
amended or supplemental pleading or process, as 
discussed infra § 78, by cross complaint or third- 
party complaint or petition, infra § 82, by notice 
or vouching, infra § 83, or by calling in warranty, 
infra § 84. In some jurisdictions new parties are 
added by a rule to show cause.^s 

Equitable plea. Under some statutes a defend¬ 
ant may bring in new parties by an equitable plea 
in an action at law,^^ but this does not authorize a 
replication to bring in new • parties on matters 
amounting to a counterclaim.^® 


§ 77 

Notice of appeal. A person not a party to a 
proceeding cannot be made so by serving notice 
of appeal on him.5l 

b. Scire Facias 

Under some provisions a new party may be brought 
In by writ of scire facias. 

Under some statutes or rules of court a new party 
may be brought in by writ of scire facias.52 Un¬ 
der rules of practice which existed in some jurisdic¬ 
tions, where the original defendant desired to bring 
in a party claimed to be liable over to him for 
plaintiffs claim, or joint or severally liable there¬ 
for with him, the proper procedure was for such 
defendant to- file a praecipe for scire facias setting 
forth the grounds on which he claimed the addi¬ 
tional defendant was liable over to him, and these 
grounds were set forth in the writ of scire facias 
substantially as stated in the praecipe.^® Such a 
writ was as to additional defendants an original 
writ bringing them in as additional parties,^^ and 
had to be served in the same manner and with the 
same effect as an original writ of summons or the 
writ of scire facias in personal actions.66 The 


•46. Mo.—^Bruun v. Elatz Drug Co., 

211 .S.W.2d 918. 
rSmninary deolacatiozL 

In action against a corporation 
-where, after commencement of ac- 
-tion, another corporation was incor¬ 
porated, which allegedly took over 
the assets of defendant before de¬ 
fendant’s charter was forfeited, court 
•on plaintiff’s motion, and without 
new parties being substituted or add- 
•ed and without service of process, 
•could not summarily declare that 
-trustees of defunct corporation and 
successor corporation were parties 
defendant.—^Bruun v. Elatz Drug Co., 
•supra. 

MotloiL and notice to idiow cause 
'held not to make mortgagee’s pur¬ 
chasers parties to original action 
.•against Judgment debtor only.—Skin¬ 
ner V. Coward, 149 S.B. 682, 197 N.C. 
•466. 

Xn England and the Canadian prov- 
-inces the courts have by rule adopted 
-what is known as third-party pro¬ 
cedure, and under it a defendant may 
'by leave of court issue a third-party 
notice to bring into the case a third 
person who is not a party to the 
action, and against whom ^e defend- 
,ant claims to be entitled to contribu¬ 
tion or indemnity; and this third- 
party notice, served on the third par¬ 
ty, is in writing.—Corpus Jnris dted 
•in Loeb v. May, 198 S.B. 786, 786, 186 
•Ga. 742—47 C.J. p 149 note 91-p 167 
mote 65. 

-46. Monte—State v. District Court of 

First JjidiiCial Dist in and for Lew¬ 


is and Clark County, 300 P. 644, 
90 Mont. 213. 

N.Y.—^Davls V. Hauk & Schmidt, 260 
N.T.S. 637, 232 App.Div. 666. 

Pa.—Zercher v. St Clair, 38 Pa.Dist 
& Co. 636, 22 WestCo. 271. 

47. Ky,—Kentucky & West Virginia 
Power Co. v, Crawford, 16 S.W.2d 
1041, 229 Ky. 264. 

Pa.—^Diem v. Goldman, 40 Pa.Dist. & 
Co. 448, 21 Wash.Co. 1—^Patterson 
V. Saniga, Com.Pl., 50 Dauph.Co. 
75—^Burger v. Stewart, Com.Pl., 23 
Brie Co. 416. 

47 C.J. p 136 note 4. 

48. Ga—^Fitzpatrick v. Bloodworth, 
63 S.B.2d 917, 206 Ga. 366. 

49. U.S.—Duell v. Greiner. D.C.Fla. 
16 F.2d 726, overruling Breitung v. 
Packard, D.C.Mass., 260 F. 896. 

50. U.S.—Williams v. Mason, D.C. 
Fla, 7 P.2d 143. 

51. Or,—^In re Burnt River Water 
Rights, 241 P. 988, 116 Or. 625. 

52. m.—Smith V. Harris, 12 HI. 462. 
m Fennsyivaxlia 

(1) A statute formerly in effect 
provided for joining of an additional 
party claimed to be liable over to de¬ 
fendant for plaintiffs claim or Jointly 
or severally liable thereon with him 
by a writ of scire facias.—Aultman 
V. City of Pittsburgh, 192 A. 112, 326 
Pa 213—^Rudmcui v. City of Scran¬ 
ton. 173 A 892, 114 PaSuper. 148— 
Brewer v. Brodhead, 36 PaDlst & 
Co. 356, 1 Monroe L.R. 81—^Richard¬ 
son V. Charleroi Borough, 19 PaDlst 
& Co. 248—Gllkey v. Montag, 13 Pa 
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Dist. & Co. 717—^Freeman v. Mac¬ 
Donald, Com.Pl., 80 Del.Co. 382, 66 
York Leg.Rec. 188—Sands v. Down¬ 
ing & Perkins, Com.Pl., 29 Del.Co. 198 
—^Milton V. City of New Castle, Com. 
PL, 86. Plttsb.Leg.J. 898, 

(2) The procedure under such stat¬ 
ute has been discussed.—^Vlnnaoombe 
V. City of Philadelphia 147 A 826, 
297 Pa 664—Clineff v. Rubash, 190 
A 643, 126 PaSuper. 82. 

(3) The statute has been held ap¬ 
plicable with respect to time of ef¬ 
fect.—^Henderson v. National Drug 
Co., 23 A2d 743, 343 Pa 601—Sred- 
nick V. Sylak, 23 A2d 383, 343 Pa 
486—^Nunamaker v. Finnegan, 168 A 
482, 110 PaSuper. 404. 

(4) Decisions have adjudicated the 
right to amend the writ.—^Brewer v. 
Brodhead, 35 PaDlst & Co. 356, 1 
Monroe L.R. 81. 

(6) The procedure concerned with 
the application for the writ is dis¬ 
cussed infra $ 80. 

(6) The practice under later rules 
of court providing for the bringing 
in of such a party by praecipe for a 
writ and complaint is discussed in¬ 
fra 5 82 b. 

53. Pa—Vinnacombe v. City of 
Philadelphia 147 A 826. 297 Pa 
664—^Fisher v. City of Philadelphia 
170 A 876, 112 PaSuper. 226. 

54. Pa—^Frank C. Snedaker & Co. 
V. Wayne Title & Trust Co., 20 A. 
2d 819, 145 PaSuper. 65. . 

55. Pa—^Frank C. Snedaker & Co. v. 
Wayne Title & Trust Co., supra— 
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writ operated not only as a method of bringing* 
a party into court, but, in addition became a plead- 
ing,56 snd it therefore had to state a good cause 
of action,and be suflBcient in its averments to 
show the propriety or necessity .of bringing in the 
new party.68 It was required that the writ be ac¬ 
companied by a pleading analogous to a statement 
of claim, setting forth the facts fully and concise- 
ly,69 in the absence of a formal court rule 
imposing such a requirement, it was held that de¬ 
fendant was not required to file a sworn statement 
of claim with the praecipe for scire facias to bring 
in an additional defendant,®® and that the praecipe 
alone constituted the original defendant’s statement 


of claim.®^ Answer or other pleading to the writ 
is considered infra § 80. 

§ 78. By Amended or Supplemental. Pleading 

A person whom It Is proper or necessary to bring Into 
the action as a new party may, under some provisions, 
be brought In by an amended or supplemental pleading, 
or by a supplemental petition and a new summons, or by 
amendment of the summons and complaint. 

Under many statutes and rules, a person whom 
it is proper or necessary to bring into the action 
as a new party may, on leave of court, be brought 
in by an amended or supplemental pleading,®^ or by 
a supplemental petition and a new summons,®® 
or by amendment of the summons and complaint.®^ 


Milton V. City of New Castle, Com. 
PI., 86 Pittsb.Lefir.J. 898. 

Service held Improper 
Pa.—^Prank C. SnedaJcer & Co. v. 
Wayne Title & Trust Co., 20 A.2d 
819, 146 Pa.Super. 65—^Diem v. 
Coldman, 40 Pa.Dlst & Co. 448, 21 
Wash.Co. 1. 

SuHLoiency of deputized service 
Pa.—T. P. Quinn Coal Co. v. State 
Workmen’s Ins. Fund, Com.Pl., 47 
Dauph.Co. 26—Williams v. Fields, 
Com.Pl., 28 . North.Co. 125—Hodgre 
V. Pleeger, Com.Pl., 87 PittsbXeg. 
J. 129. 

JPailiire of service held not fatal 
P8L—Atkinson v. McClain, 86 Pa.Dist 
& Co. 49. 

56. Pa.—^Lumen v. Paley, 20 A.2d 
762, 842 Pa. 817—Hoffman v. Repp, 
12 A.2d 811, 837 Pa. 486^ansotta 
r. City of Pittsburgh, 199 A. 164, 
830 . Pa. 199—Sullivaji v. City of 
Pittsburgh, 27 A2d 270, 160 Pa. 
Super. 262—^Murtha v. City' of 
Philadelphia, 197 A 613, 130 Pa. 
Super. 411—Cllneff v. Rubash, 190 
.A 543, 126 Pa.Super. 82—^Rudman 
V. City of Scranton, 173 A 892, 114 
Pa.Super. 148—^Nunamaker v. Fin¬ 
negan, 168 A 482, 110 Pa.Super. 
404—Feinberg, Inc. v. Chester- 
Cambridge Bank & Trust Co., Com. 
PI., 28 DeLCo. 471. 

67. Pa.—^Lumen v. Paley,. 20 A2d 
762, 342 Pa. 317—Sullivan v. jCity 
of Pittsburgh. 27 A2d 270, 150 Pa. 
Super. 262—Clineff v. Rubash, 190 
A 643, 126 Pa.Super, —^Eudman 

V. City of Scranton, 178 A. 892, 114 
Pa.Super. 148—^Nunamaker v. Fin¬ 
negan, 168 A 482, 110 Pa.Super. 
404—^H. Feinberg, Inc. v. Chester- 
Cambridge Bank & Trust Co., Com. 
PI., 28 Del.Co. 471. 

Cause of aei^on held stated 
U.S.-T-Willing V, Pennsylvania Co. for 
Insurances on Iiives and Granting 
Annuities, D.C.Pa., 16 F.Supp. 953. 
Pa,—Rudman v. CSty of Scranton, 173 
.A'892, 114 Pa.Super. 148. 

Cause of aotloa held not stated 
TJA—Grobel. v. MUler, C.C.APa., 71 
603,. ^ i 


.Pa.—^Hoffman v. Repp, 12 A2d 811, 
337 Pa. 486—Sansotta v. City of 
Pittsburgh, 199 A 164, 830 Pa. 199 
—^Murtha v. City of Philadelphia, 
197 A 613, 130 Pa.Super. 411. 

58. U.S.—Grobel v. Miller, C.C.APa., 
71 F.2d 608. 

Pa.—School Dist. of Borough of Ed- 
dystone v. Lewis, and ..Maryland 
Casualty Co., 101* Pa.Super. 688— 
Brewer v. Brodhead, 36 Pa.Bist. & 
Co. 856, 1 Monroe L.R. 81—^Perry 
V. Macey’s Outlet Stores, Inc., 27 
Pa.Dlst & Co. 69. 87 Lack-Jur. 98. 
Alteruative and Inconsisteiit oouolu- 

SiOXLS 

Pa.—Srednick v. Sylak, 23 A2d 838, 
343 Pa. 486—Clineff v. Rubash, 190 
A 643, 126 PeuSuper, 82—^Rudman 
V. City of Scranton, 173 A 892, 
114 Pa.Super. 148. 

SupUoity 

U.S.—Willing V. Pennsylvania Co. for 
Insurances on Lives and Granting 
Annuities,: b.C,P£u, 16 F.Supp. 963. 
Pa.—^Bowers V. Gladstein, 178 A 44, 
817 Pa. 520—Clineff v. Rubash, 190 
A 643, 126 Pa.Super. 82. 

59- Pa.—^Richardson v. Charleroi 
Borough, 19 Pa.Dist & Co. 248. 
Affidavit 

In order to establish liability of 
additional defendant under writing 
not appearing in plaintiffs statement, 
original defendant must set out such 
writing in affidavit.—School List, of 
Borough of Eddystone v. Lewis and 
Maryland Casualty Co., 101 Pa.Super. 
588. 

60. Pa.—Forgang v. Philadelphia, 13 
Pa.Dist & Co. 431. .78 Pa.L.J. 501. 

61. Pa.—Srednick v. Sylak, 23 A2d 
883, 843 Pa. 486. 

62. TT.S.;—^Fldler.v. Western Coal & 
Mining Co.,. b.C.Ark.. 33 F,2d 158 
—^Haterlus v. Howe, D.C.M6., 4 
Supp. 664, affirmed Howe v, Hateri- 
us, 66 F.2d 835. 

Cal.—Simon v.* City and County of 
San Francisco, 180 P.2d 893, 79 
.CaiApp.2d 690. 

Ga.—Fine v. Saul, 188 S.B. 439, 183 i 
C3a..309.. ,, : . ] 
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Idaho.—Curtis v. Siebrand Bros. Cir¬ 
cus & Carnival Co., 194 P.2d 281, 
68 Idaho 286.; 

Ill.—Grewenlg v. American Baking 
Co., 13 N.E.2d 183, 293 IlLApp. 604. 
Ean.—^Farmers* Co-op. Union of Ly¬ 
ons V. Resmolds, 272 P. 108, 127 
Kan, 16. 

Ky.—^Kentucky & West Virginia 
Power Co. v. Crawford, 16 8.W.2d 
1041, 229 Ky. 254. 

La.—Gomer v..Anding, App., 146 So. 

704, rehearing denied 147 So. 646. 
N.M.—Atchison, T. & S. F. Ry. Co. v. 
Citizens* Traction & Power Co., 182 
P. 871, 26 N.M. 346. 

N.C.—Choate Rental Co. v. Justice, 
193 S.E. 817, 212 N.C. 523—City of 
Wilmington v. Board of Education 
of New Hanover County, 185 S.B. 
767, 210 N.C. 197—Speas v. City of 
. Greensboro, 167 S.E. 807, 204 N.C. 
239. 

Pa.—^Leland v. Firemen’s Ins. Co, of 
Newark, N. J., 193 A 475, 127 Pa. 
Super. 633—Johnson v. Madrid Mo¬ 
tor Corporation, 48 Pa.Dist & Co. 
268—^Muller v. Harrlgan, Com.Pl., 
84 DeLCo. 270. 

Puerto Rico.—Chavler v. Giraldez, 16 
I^erto Rico 145. 

47 C.J. p 136 note 19. 

Authozlzatlou 

Under a statute permitting amend¬ 
ments as to parties in furtherance of 
justice it has been held that the 
trial court is not bound to make title 
amendment Itself but may authorize 
the parties to do so.—Hardy v. 
Woods, 146 N.W. 668, S3 S.D. 416, 
Ann.Cas.l916C 398. 

63. U.S.—BCatexrius v. Howe, D.C.Mo., 
4 F.Supp. 664, afiirmed Howe v. 
Haterius, 66 F.2d 836. 

La.—Self V. Great Atlantic & Pacific 
Tea Co., 151 So. 198, 178 La. 240. 
47 C.J. p 136 npte ,20. 

64; N.T.—Glttlenaan v. Feltman, 106 
N.Y.S. 839, 122 App.Div. .685, af¬ 
firmed 83 N.B. 969, 191 N.T. 206. 

47 C.J. p 136iiote 21. 

On whom duty imposed 
On defendant’s motion to bring in 
^^tlonal party defendant^ defend-^ 
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Thus the complaint or petition may be amended to 
bring in a new party as plaintiff or defendant;®^ 
and, under some provisions, plaintiff can bring in 
new parties defendant, after filing his original peti¬ 
tion, only by filing an amended original petition.®'^ 
Under some provisions, where defendant moves to 
bring in another defendant, as being liable over 
to him, he should state his claim against the pro¬ 
posed new defendant in his answer.®® A statute 
which authorizes the bringing in of additional de¬ 
fendants on allegations in a counterclaim as a mat¬ 
ter of initial pleading, discussed infra § 82, does 
not apply where parties are sought to be brought in 
by an amended pleading.®® The necessity of ob¬ 
taining leave of court for an amendment of the 
pleading to bring in a new party is considered in¬ 
fra § 80. 

§ 79. Power and Discretion of Court 

a. In general 

b. Discretion of court in general 

c. Power of court to act of own motion 

d. Necessity for, or effect of, objection 

e. Duty to order necessary party brought 

in 


a. In General 

The trial court may have plenary power to order ad¬ 
ditional, proper and necessary parties to be brought Into 
the action, and such power may be expressly conferred 
by statute, or may be Inherently vested In the court even 
Independently of statute. 

Specific provisions for the addition of new par¬ 
ties are generally made by the codes and prac¬ 
tice acts of the various jurisdictions, as discussed 
supra § 72, and such provisions may confer on the 
trial court plenary power to order additional, proper 
and necessary parties to be brought into the ac- 
tion.70 Even independently of statute, this power 
has been held to be inherently vested in the court^i 
as an incident to its jurisdiction of the subject 
matter of the action.^® Power given the trial court 
by statute to order all interested in the litigation 
to be made parties carries with it power to make 
such order effective.*^® Regardless of whether the 
source of power for the exercise of the trial court's 
discretion in adding additional parties to pending 
litigation is statutory or inherent, the problem of 
joinder should be resolved by a consideration of the 
public and judicial interest in the administration 
of justice through economy of litigation, but with¬ 
out prejudice to the parties, to the end that the de¬ 
termination of the principal claims of the parties 


ant's attorney Is not required to 
formulate new complaint for the 
plaintiff Incorporating the amend¬ 
ment as to parties.—Urban v. Blful- 
co, 240 N.T.S. 760, 188 Misc, 606. 

65. Ark.—^McCord v. Farmers* Bank 
of Pittsboro, 22 S.W.2d 162, 180 
Ark. 668. 

Cal.—Lopez v. Pacific Electric By. 

Co., 269 P. 686, 93 CaLApp. 196. 

Mo.—^Donnell v. Cornelison, App., 26 
S.W.2d 658. 

Pa.—Bering v. Donato, 93 Pa.Super. 
9—Waltis V. Pennsylvania B. Co., 
81 Pa.Super. 286, affirmed 66 A. 
601, 216 Pa.St 166. 

Tex.—Ohmart v. Highbarger, Civ. 

App., 43 S.W.2d 976, error refused. 
47 C.J. p 136 note 22—9 C.J. P 114 
note 76. 

Amended peldtlon held huraffloient 
Ky.—JTohnson v. Engle, 67 S.W.2d 
938, 262 Ky. 684. 

66. Ga.—Fine v. Saul, 188 S.E. 439, 
183 Ga. 309. 

La,—Self V. Great Atlantic & Pacific 
Tea Co., 151 So, 198, 178 La. 240— 
Brocato v. T. S. “C* Motor ETeight 
Lines, App., 22 So.2d 480. 

Mich.—Coates v. Milner Hotels; 18 K. 

W.2d 889, 811 Mich. 288. 

H.M.—Krametbaiier v. McDonald, 104 
P.2d 900, 44 N.M. 473. 

Tex.—Grand Lodge A, O. U. W. v. 
Bollman, 63, S.W. 829, 22 Tex.Clv. 
App. 106; error refiised. 

47 C.J. p 186 note 23. 


Consideration of pending Utigation 
An amendment bringing in new 
parties defendant must be considered 
with a view to the pending litigation. 
—Grewenlg v. American Baking Co., 
13 N.B.2d 188, 293 IU.App. ,604. 

Prejudice not shown 
Where amended complaint was 
quite explicit in charging that third 
party connived with defendant part¬ 
ner to injure plaintiff in his partner¬ 
ship. interest, counsel for defendant 
partner and defendant third party 
could not complain that he was mis¬ 
led as to real purpose of amendment 
and for Joining, of third party as a 
defendant and in any event, defend¬ 
ants were not prejudiced, since they 
had a full hearing.—Graham v. 
Street, 166 P.2d 524, 109 Utah 460. 

67. Tex,—^Terrell First State Bank 
V. Bice, Clv.App., 261 S.^W. 284. 

OAoers 

New parties, including officers not 
officers of court trying case, may be 
brought in only by amendment or pe¬ 
tition so they may have opportunity 
to make formal answer to amend¬ 
ment or petition.—Caperton v. Win¬ 
ston County Fair Ass'n, 158 So. 801, 
169 Miss. 603. 

M N’.T.— BGallflnger' V, Meyer, 212 
N.T.S. 746, 215 APP.Di'^. 86. 
Joinder of party liable oyer to de¬ 
fendant by ■ cross condplaint or 
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. third-party complaint see Infra S 
82. 

**Fleadlng” 

Appropriate averments in amended 
answer constitute ‘'pleading** men¬ 
tioned in statute which formerly pre¬ 
vailed relative to Joinder of addition¬ 
al parties liable over to defendant.— 
Davis V. Hauk & Schmidt, 250 N.Y.S. 
587, 232 App.Div. 556. 

69. N.T.—^Zauderer v. Market ist 
Long Beach Bealty Corp., 218 N.T. 
S. 669, 128 Misc. 864. 

70. Wis.-Wait v. Pierce, 209 N.W. 
476, 210 N.W. 822, 191 Wis. 202, 
48 A.L.B. 276. 

71. , Cal.—Cohen v. Heilman Com¬ 
mercial Trust & Savings Bank, 24 
P.2d 960, 138 Cal.App. 758. 

Minn.—Serr v. Biwablk Concrete Ag¬ 
gregate Co., 278 N.W. 865, 202 
Minn. 165, 117 A.L.B. 1009—Lam- 
bertson v. Westerman, 278 N.W. 
634, 200 Minn. 204—Johnson v. 

Hartford Accident & Indemnity Cdi; 
245 N.W. 27, 187 Minn. 186. 

47 C.X p 189 note 81. 

72. S.C.—Fidelity Fire Ins. Co. v. 
Windh^ 133 S.E. 85, 184 aC. 878 
—^Mordecai v. Canty,-68 S.B. 1049, 
.86, S.C. 470. 

73. Or.—^Hough v. Porter, 96 P. 782, 
98 P. 1083, 102 P. 728, 51 Or. 816. 
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shall he full and completeWhere the court is 
without jurisdiction of the action by reason of plain¬ 
tiff’s failure to file controverting affidavits to de¬ 
fendant’s plea of privilege within the proper time, 
the court is without power to order the bringing in 
of additional parties^® 

b. Discretion of Court in (^eral 

It is generally within the sound Judicial discretion of 
the trial court to decide, under the facts and circum¬ 
stances of the case, whether or not it will permit a new 
party, plaintiff or defendant, to be brought into the ac¬ 
tion; but such discretion Is not absolute. 

As a general rule it is within the sound judicial 
discretion of the trial court to decide, under the 
facts and circumstances of the case, whether or 
not it will permit a new party, plaintiff or defend¬ 
ant, to be brought into the action.76 Such discre¬ 
tion is not absolute,77 the rule contemplates a 

74. Mlniu—Schau v. Buss, 296 N.W. 

910, 209 Minn. 99. 

76. Tex.—^Bogle v. Landa, 94 S.W.2d 
164, 127 Tex. 317. 

76. Ind.—Dodd v. Reese, 24 N.E.2d 
995. 216 Ind. 449. 128 A.L.R. 674. 

Mo.—^MoDonnell v. Cornelison, App., 

25 S.W.2d 668 . 

N.T.—Amitrano v. Board of Ed. of 
City of New York, 66 N.Y.S.2d 635 
—^Keane v. Atlas Tile & Marble 
Works, 66 N.Y.S.2d 634. 

N.C.—Service Fire Ins. Co. of N. Y. 

V. Horton Motor Lines, 36 S.E.2d 
879, 226 N.C. 688 —^Morgan v. Turn- 
age Co., 196 S.B. 307, 213 N.C. 426. 

N.D.—^Loy, for Use and Benefit of 
Union Securities Co, v. Kessler, 39 
N.W.2d 260. 

Pa.-TrWaite v. Houtzdale Trust Co., 

41 Pa.Dist & Co. 126. 

S.C.—Schroder v. Antipas, 61 S.B.2d 
366, 214 S.C, 87—^Pouche v. Royal 
Indera. Co. of N. Y., 47 S.E.2d 209, 

212 S.C. 194—Bomar v. City of 
Spartanburg, 187 S.E. 921, 181 S.C. 

453. 

tex—Myatt v. Elliott, Civ,App., 143 
S.W.2d 205, error dismissed, Judg¬ 
ment correct—Ohmart v. Hlghbar- 
ger, Civ.App., 43 S.W.2d 976, error 
refused—GrUHn v. Berry, Civ.App., 

6 •S.W.2d 183, error dismissed. 

47 C.J. p 139 note 84. 

Not matter of right 
Defendant may not, as matter of 
right, bring in parties where such 
action is permitted only as matter of 
discretion.—Warren v. May, 276 N.Y. 

S. 620, 243 Ajpp.Div. 620. 

77- R.I.—National Exch. Bank v. 

Galvin, 87 A. 811, 20 R.Iw 169. . 

78* S.C.—^Bonaar v. City of Spartan¬ 
burg, 187 S.E. 921, 181 S.C. 463. 

79. N.C.—Jo 3 nier v. Champion Fiber 
Co^ 101 S.E. 873, 178 N.C. 634. 

Minn.—rMinnesota Nat. Bank of 


legal discretion which must be founded on sound le¬ 
gal grounds.78 In the absence of abuse thereof, the 
court’s exercise of this discretion will not be dis¬ 
turbed on appeal,*^® but the refusal of the court to 
permit the addition of a party may in certain cir¬ 
cumstances constitute an abuse of discretion.^® It 
is generally within the discretion of the court as 
to whether a new party shall be brought in, as be¬ 
ing a proper, but not a necessary, party to the ac- 
tion,8i as having or claiming an interest in the 
controversy,®^ as being necessary to the complete 
determination of the controversy,®® or as being lia¬ 
ble over to the party who applies or moves for 
his being brought in.®^ 

In exercising’ this discretion the court may be 
liberal in its construction of the rules or provisions 
which authorize amendments bringing in parties,®® 

County, 207 P. 2 d 707—Watkins v. 
Siler Logging Co., 116 P.2d 315, 9 
Wash.2d 703. 

Wis.—^Wujcik V. Globe & Rutgers 
Fire Ins. Co. of New York, 207 N. 
W. 710, 189 Wis. 866 . 

47 C.J. p 139 note 89. 

No absolute riglit 
The statutory amendment provid¬ 
ing that new parties defendant who 
may be liable to plaintiff or defend¬ 
ant for all or part of plaintiff's claim 
“may" be added gives trial court Ju- 
rii?diction. In its discretion, to permit 
third parties to be impleaded as the 
interest of Justice may require, but 
does not give defendant an absolute 
right to have third parties impleaded. 
—Masters v. Hart, . 66 S.B.2d 206, 189 
VA 969. 

Wide disoretlon is permitted in de¬ 
termining the right to relief under 
statute relating to the bringing In of 
additional parties liable to .defend¬ 
ant.—^Lepel High Frequency Labora¬ 
tories V. Capita, 6 N.Y.S.2d 171, 168 
Mlsc. 688 , affirmed 9 N.Y.S.2d 896, 
266 App.Div. 804—Olshan v. Buffalo 
Merchandising Co., 44 N.Y.S.2d 768. 
Bight of oontrlbutioii 
Court's ^ discretionary power to 
bring in third party must be exer¬ 
cised in respect to statutory right of 
contribution between Judgment debt¬ 
ors.—^La Lone v. Carlin, 247 N.Y.S. 
666 , 139 Misc. 663. 

Disoretioii held not abused 
Mo.—Dennis v. Creek, App., 211 S. 
W.2d 69. 

N.Y.—^DuMond American' Sur. Co. 

of N. Y., 64 N.Y,S.2d 516, 271 App. 
Div.. 767. 

Wash.—State ejprel. Continental Cas. 
Co. V. Supe^rior Court for Spokane 
County, 207 P.2d 707. 

47 CJ. p 189 note 89 fb], 

86 . Mo.—Turner y. Noble, 249 S.W. 
103, 211 Mo.App. 666 . 


Duluth V. Equitable Life Assur. 
Soc. of U. S., 267 N.W. 202, 197 
Minn. 340—Johnson v. Hartford 
Accident &. Indemnity Co., 245 N. 
W. 27, 187 Minn. 186. 

81. Wash.—State ex r'el. Continental 
Cas. Co. V. Superior Court for Spo¬ 
kane County, 207 P.2d 707. 

47 C.J. p 139 note 86 . 

82-■ Ind.—Gibault Home for Boys v. 
Terre Haute First Nat. Bank, 85 
N.E.2d 824. 

N.Y,—^Hayman v. Morris, 36 N.Y.S.2d 
764. 

47 C.J. p 139 note 87. 

83. Minn.—Schau v. Buss, 296 N.W. 
910, 209 Minn. 99. 

N.C.—Service Fire Ins. Co. of N. Y. 
V. Horton Motor Lines, 35 S.B. 879, 
226 N.C. 688 . 

47 C.J. p 139 note 88 . 

84, U.S.—^Franklin v. Meredith Co., 
C.C.A.N.Y., 64 F.2d 109—Van Cott 
V. Marion De Vries Inc., C.C.A.N.Y., 
37 F.2d 48. 

Mo,—Stanley v, Ray, App., 220 S.W. 
2d 76. 

N.Y.—^McLaughlin v. City of Syra¬ 
cuse, 66 N.Y.S.2d 694, 269 App.Div. 
382—125 West 45th Street Restau¬ 
rant Corporation v. Framax Realty 
Corporation, 293 N.Y.S. 216, 249 
App.Div, 689—Schenck v. Brad¬ 
shaw, 251 N.Y.S. 316, 233 App.Div. 
171—^Hejza v. New York Cent. R. 
Co., 246 N.Y.S. 34, 230 App.Div. 624 
—^Hughes V. Charles Schwelnler 
Press. 293 N.Y.S. 269, 161 Mlsc. 713 
—Gilbert v. Mehrtens, 287 N.Y.S. 
667, 169 Misc. 702—^Jackson v. 

Bickelhaupti 219 N.Y..S. 601, 128 
Mlsc. 6 IO 7 —Rothenberg v. Zell 
Products Corp,, 63 N.Y,S.2d 316. 
Pa.—Waite v. Houtzdale Trust Co., 
41 Pa.Dist. & Co. 126. 

Va.—^Masters v. Hart, 55 S.B.2d 206, 
189 Va. .969. 

Wash.—State ex rel. Continental Cas. 
Co. V. Superior Court for Spokane 
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and it has teen said that ordinarily, an application 
to bring in additional parties defendant is granted 
as:a matter of course,®^ especially where other par¬ 
ties to the action cannot be injured thereby.^^ 
Such discretion, however, should be exercised not 
only in behalf of those who are already parties to 
the proceeding, but also for the protection of the 
rights of those who are absent from the record 
and in determining whether a new party shall be 
brought in the court should take into consideration 
the probability of prejudice or delay being caused by 
its order to other parties already before the court,^® 
or whether the character of the claim or defense 
will be substantially changed by the amendment 
and where, after a demurrer has been sustained 
because of the failure of a complaint to state a 
cause of action, plaintiff moves to amend his com¬ 
plaint and to add a new defendant, the ruling as 
to the admission of the new defendant is depend¬ 
ent on the decision as to the right to amend as' to. 
the cause of action.^i The court should refuse to 
permit new parties to be brought in by a defend¬ 
ant whose interests do not require such action,®^ 
or where, in case of a motion made before trial. 
It appears probable that the court will decline ju- 
risdiction.^5 

c. Power of Court to Act of Own Motion 

Where It clearly appears that a determination cf the 
controversy cannot be had without the presence of 
others not parties, who are Interested In the subject mat¬ 
ter, the cout^ may of its own motion order them to be 
brought In and made parties, but the court may not of 
Its own motion, and over objection, bring Into a suit one 
who Is neither a necessary nor a proper party. 

Under provisions requiring persons necessary to 
the complete determination of the controversy to be 


made parties, even though no objection for defect 
of parties has been made, where it clearly appears 
that a determination of the controversy cannot be 
had without the presence of others not parties; who 
are interested in the subject matter, the court may 
of its own motion order them to be brought in and 
made parties®^ and stay proceedings until such ad¬ 
ditional parties are made parties to the suit; and 
under some provisions it has been held to be the 
duty of the court, of its own motion, to order such 
other persons to be brought in, as discussed infra 
subdivision e of this section. It is error, however, 
for the court of its own motion, and over objection, 
to bring into a suit one who is neither a necessary 
nor a proper party.®® 

The court’s inherent power to order ^ch persons 
to be brought in is not curtailed by .a statute per¬ 
mitting additional parties to be brought in on mo- 
tion®'^ or by a statute relating to complaints in in¬ 
tervention.®® 

d. Necessity for, or Effect of, Objectioii 

The fact that objection to a nonjoinder of parties le 
waived by reason of a failure to make such objection at 
the proper time and in the proper manner does not de¬ 
prive the court of Its power or duty to direct parties to 
be brought Iri, in a proper case; but It Is not the duty of 
the court so to act unless It is necessary to do so to pro¬ 
tect the rights of a person other than the defendant. 

The fact that objection to a nonjoinder of parties 
is waived by reason of a failure to make such ob¬ 
jection at the proper time and in the proper manner 
does not deprive the court of its power or duty to 
direct parties to be brought in where their presence 
is necessary to a full determination of the contro- 
, versy,®® or where the judgment to be entered must 


86 . K.T.—^Hennenlotter v, Norwich 
Union Fire Ins. Soc., 207 N.Y.S. 
588, 124 Misc. B26. 

87. N.Y.—Hennenlotter v. Norwich 
Union Fire Ins. Soc., supra. 

8 a U.S.—^Ftank v. Union Cent. Life 
Ins. Co., C.C.Tenn., ISO F. 224. 
Mo..—State V. Bandall, 299 S.W. 156, 
220 Mo.App. 1222. 

89. Pa.—Waite v. Houtzdale Trust 
Co., 41 Pa.Dist & Co. 126. 

S.C.—IFouche V. Royal Indem. Co. of 
N. Y., 47 S.B.2d 209, 212 S.C, 194. , 
47 C.J. p 140. note 94. 

90. Ga.—^Troup v. Tomberlin, 130 S. 
B. 541,. 34 Ga.App. 623. 

47 C.J. p 140 note 95. 

91. Minn.—^Boen v. Bvans, 76 N.W. 
116, 72 Minn. 169. 

92. Wis.—Bakula v. Schwab, 168 N. 
W. 878, 167 Wis. 546. 

•Court wUl not proloBiT Utlfiratlon 
by requiring as party defendant one 
ready to execute deed to defendants 


whom plaintiff Is seeking to compel 
to execute deed.—^Van Eenennaam v. 
Reyerse, 219 N.W. 604, 248 Mich. 
101 . 

9a N.Y,—Kings County Trust Co. v. 
Melville, 216 N.Y.S. 278, 127 Misc. 
374. 

94. Cal.—Loock v. Pioneer Title In¬ 
surance & TrUst Co., 40 P.2d 626, 4 
Cal.App.2d 245. 

Ill. —Oglesby v. Springfield Marine 
Bank, 62 N.B.2d 1000, 386 Ill. 414— 
Hauser v. Power, 183 N.B. 680, 361 
Ill. 36^—Gaumer v. Snedeker, .162 
N.B. 137, 880 Ill. 611. 

La.—HoUcer Gas Co. v. WUson, App., 
39 So.2d 637. 

—^Braman v. Wall, 299 N.W. 
248, 210 Minn. 648—Sheehan v. 
Hall, 246 N.W. 363, 187 Minn. 582. 
Mont—State ex rel. Delmoe v. Dis¬ 
trict Court of Fifth Judicial Dist, 
46 P.2d 39, 100 Mont 181. 
Okl.-^aler Oil Co. v. Pryor, 47 P.2d 
97, 107 Okl.‘ 802—^Proctor v. Royal 

1051 


Neighbors of America, 45 P.2d 734, 
172 Okl. 629. 

Wis.—^Burling v. Schroeder Hotel Co., 
298 N.W. 207, 238 Wis. 17, 

47 C.J. P 140 note 3. 

95. N.Y.—Amsterdam First Nat 
Bank v. Shuler, 47 N.B. 262, 153 
N.Y. 16a 60 Am.S.R. 601. 

Tex.—Gann v. Phillips, Civ.App., 268 
S.W. 1060. 

96. Colo.—^Russell v. Cripple Creek 
State Bank, 206 P. 160, 71 Colo. 288. 

97. Minn.—Webster v. Beckman, 202 
N.W. 482, 162 Minn. 132. 

Neb.—^Brown v. Brown, 98 N.W. 718, 
71 Neb. 200, 115 Am.S.R. 568, 8 
Ann.Cas. 632. 

9a Minn.—Webster v. Beckman, 202 
N.W. 482, 162 Minn. 182. 

99 . HI.—Gaumer v. Snedeker, 162 N. 
B. 137, 330 Ill. 611. 

Mont.—^McKenzie v. Evans, 29 P.2d 
657, 96 Mont 1. 

47 C.J. P 140 note 11« 
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necessarily affect their interests,^ or where, in fur- . 
therance of justice, additional parties in interest 
should be broug»ht in.^ It is not the duly of the 
court, however, to exercise such power on the ap¬ 
plication of defendant where there has been such 
a waiver unless it is necessary to do so to protect 
the rights of a person other than defendant^ Un¬ 
der a provision that, before issue joined on a plea 
of nonjoinder of a party as defendant, plaintiff may 
be allowed to amend by inserting names of any oth¬ 
er persons as defendants, plaintiff may then be al¬ 
lowed to add the name of a person as defendant, al¬ 
though no. plea of nonjoinder has been filed and 
under a provision that on a plea of nonjoinder the 
persons omitted may be made parties to the. action, 
plaintiff may be allowed to amend by adding new 
plaintiffs or defendants, whenever his . action would ’ 
fail, or be liable to fail, without such new parties, in 
whatever, form the pbjertion may be made.^ 

e. Duty to Order ITecessary Party Brought In 

It may be the duty of the court, even of Its own mo¬ 
tion, to order a third person to be brought Into the ae- 
tion, where it appears either from the pleadings or proof 
that a complete determination of the rights of ail parties . 
cannot be made without making such person a party, and 

Defeotive aafBUaylt, . • / 

Fact that affidavit to bring in ad¬ 
ditional pcurties made no mention of 
certain party necessary to full de¬ 
termination of suit did not prevent 
court from bringing in such party 
as party defendajit, since court pould 
do so on its own motion.—State ex 
rel, Delmoe v. District Court of Fifth 
Judicial DisU 46 P.2d 39, .1^0 Mont. 

181. 

1. Ky.—Carter County Fiscal Ct! v. 

Strother, 261 S.W. 1008, 199 Ky. 

824. 

47 C.J. p 141 note 12. 

' 2, N.T.—^Thompson v. New York 
Blectric R. Co., 46 N.Y.S. 64, 16 
App.Dlv, 449. 

3. N.Y.—Sheldon V. Wood, 16 'N.y: 

Super. 267, affirmed 24 N.Y. 607. 

47 O.J. p 141 note 14. 

4. Mass.—Goddard v. Pratt, 16 Pick. 

412. 

5. N.H.—Pitkin v. Roby, 48. N.H. 

188., 

e.. Jcr.S,-T-Ainerl^san Surety Co. of 
New York v. Calcasieu Oil Co., D, 

CXa., 68 F:2d 1039. 

Mont—^tate ex rel. Delmoe v. Dis¬ 
trict Court of Fifth Judicial Dlst; 

46 P.2d 89, 100 Mont 131—M^en- 
zie V. Evans, 29 F.2d 667, 96 Mont 
" 1 . • ■ 

47 C.J. p 141 note 18. 

7. U.S.—American Surety Co. of 
New York v. Calcasieu OH Co., D. 
aiiA, 68 F.2d 1089. 

Ala,—rPate v. Hall; .126 So. 6.50, 220 
Ala. 411. 


the court should refuse to proceed to a determination of 
the controversy until indispensable parties have been* 
brought in. 

It is, under the provisions of various codes and 
practice acts, the duty of the court, even of its 
own motion,® to order a third person to be brought 
into the action, where it appears either from the 
pleadings or propf that a complete determination 
of the rights of all the parties dannot be made with¬ 
out making such person a party,^ and a refusal to 
grant the order may constitute error.® In such a 
case it is not enough for the court to direct that the 
necessary parties be brought in, but it should refuse 
to proceed to a determination of the controversy un¬ 
til they are, in fact, brought in.® 

A mandatory duty to order other parties brought 
in is established only when the court finds or the 
record indisputably discloses that such parties are 
indispensable to a complete determination of the 
controversy.!® So it has been held that the rule 
prohibiting the court from proceeding with the 
cause without the bringing in of an essential party 
applies, only to an *'indispensable*^ as distinguished 
from, a *‘necessary^' party,!! and that ordinarily the 
rule requiring the presence , of merely ''necessar/*' 

time before trial of any cause, to 
order that any person not joined as 
plaintiff in such cause shall be so 
joined if It shall appear that injus¬ 
tice will not be done by such amend¬ 
ment, and, when any such amend¬ 
ment shall have been made, the lia¬ 
bility of any person who shall have 
been sc a^ded as co-Plaintiff shall be 
sdma;as liiough such person had been 
originally joined in such cause, trial 
judge is under • duty to allow an 
amendment in the interest of justice. 
—^Puleston V. Alderinan, 4 So.2d 704, 
148 Fla. 353. 

8. N.Y.—Cinema Corporation of 

America v. Bercovlci, 261 N.Y.S. 
.180, 233 App.Div. 88. 

47 C.J. p 141 note 20. 

9. N.Y.—Dadue v. Goodhead, 44 N.Y. 
S.2d 783, ISl.Mlsc. 807. 

47 C.J. p 142 note 21. 

10. Cal.—First Nat. Trust 8b Sav. 
Bank of San Diego v. Superior 
Court of Los Angeles County, 121 
P.2d 729, 19 Cal.2d 409. 

IL. Cal.—Bank of California Nat. 
A^s’n V. Superior Court in and for 
City and County of San Francisco,. 
106 P,2d 879, 16 Cai.2d 616. 

Who are indispensable , parties 
Where plaintiff seeks some type of 
affirmative relief which, if granted, 
would injure or affect the interests 
of a third person not joined, the 
third person la an indispensable par¬ 
ty; and where a number of persons 
Ijinve undetermined interests in the 
same property, or in a particular 


Cal-.—Toomey v. Toomey, 89 P.2d 634, 

13 Cal.2d 317—Ambassador Petro¬ 
leum Co. V. Superior Court in and 
for Los Angeles County, 284 P. 
445, 208 Cal. 667. . 

Ky.—White v.. Walker; 10 S.W.2d 
1071, 226 Ky. 326. 

Mont.--State ex rel. Bedord v, Dis¬ 
trict Court of Ninth Judicial Dlst. 
in and for Glacier County, 114 P.2d 
266, 112 Mont 192. 

Neb.—^Cuningham v. Brewer, 16 N.W. 
. 2d 683, 144 Neb. 211. 

N.Y.—^Bufter Amusement Corpora^ 
tion V. Garrison, 229 N.Y.S. 773, 
224 App.Div. 278—Anton Larsen & 
Son y. Newmark & Davis, 170 N.Y. 

268, 182 App.piv. 724—Norman 
V. General American Transp. Cor¬ 
poration, 47 N.Y.S.2d. 890, 181 Misc. 
233, affirmed 46 N.Y.S.2d 929, 267 
App,Div. 758—^Ladue v. Goodhead, 
44 N.Y.S.2d 783, 181 msc. 807. 

I N.C.—Colbert v. Collins, 42 S.B.2d 
I 849, 227 N.C, 396-^ones v. Griggs, 

14 S.B.2d 836, 219 NC. 700. 

Or,—Enterprise Irr. Dlst v. Enter¬ 
prise Land & Investment. Co., 300 
P. 607. 137 Or. 468. . 

S;C.=—Schroeder v, Antipas, 61 S.E.2d 
865, 214 S.a 87. 

Utah.—^Hoyt v. Upper Marion Ditch 
Co., 76 P.2d 234, 94 Utah 134. 
Wash.-^.tate ex rel. Continental Cas. 

Co. V. Superior Court for Spokane 
. County, 207 P.2d 707. 

47 C.J. p 141 note 19. 

Xn Interest of jtistioe . 

Under statute providing that it 
siAll be duty of the co.urt, at any 
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parties is limited by cottsiderations of fairness, con¬ 
venience, ai^ practicability,12 so that the court may 
proceed, in a proper case, without the bringing^ in 
of a "necessary*' party.i2 

§ 80, Application or Motion, and Proceedings 
Thereon 

a. In general 

b. Sufficiency of application or motion 

c. Notice of application or motion 
. d. Hearing and determination 

. e. Order 

f. Amendment, to conform to order 

g. Service of process or pleadings 

a. In General 

Generally a third person may be brought In as a new 
party only on an.application or motion to the court, by a 
party to the action, for leave so to do, and only after 
procuring an order of court on a showing of the necessity 
or propriety of adding the party; but under some stat- 
.utes a petition for leave to Join an additional defendant, 
or other application to the court, Is not required prior 
to filing or service of the pleading Joining such, defendant. 

As a general rule an amendment to bring in a 
new party can made only on leave of court, 
and a third person may be brought in as a new party 
only on an application or motion to the court, by a 
party to the action, for leave so to do.i® In the ab¬ 
sence of an application or motion the court is hot 


required expressly to tender an opportunity to 
amend,!®* although, under some circumstances, it 
may, of its o*wn motion, order a new party to be 
brought in, as discussed supra § 79 c. 

. Usually a new party may be brought in only aft¬ 
er. procuring an order of court on a showing of 
the necessity or propriety of adding the party 
and a person cannot be made a party on the mere 
suggestion of counsel.!® An amendment as to par¬ 
ties cannot be made by plaintiff as a matter of 
course!® unless permitted by statute,®® but this may 
be done, under some statutes, before trial®! or at 
any time before an answer is filed.®® It has been 
held that, where an amended complaint, joining a 
proper , party, is filed, it will be assumed that the 
court is satisfied to grant, the amendment, whether 
leave is .formally entered before or after the amend¬ 
ed complaint.®®. 

. Ordinarily new or additional parties to an action 
-may be included in a cross complaint only on a valid 
order of the court permitting the inclusion of such 
parties,®4 but a statute may permit defendant to 
bring in parties on a cross complaint, without leave 
of court, in a case coming within the terms of the 
statute.®® Leave of court may be required to im¬ 
plead a party by third-party complaint -under some 
statutes relating to the bringing in of a party liable 
over to defendant for plaintiff!s claim,®® but under 
other such statutes or rules of court a. petition for 


trust fund» and one of them seeks to 
recover the whole, to Qx his share, 
or to recover a portion claimed by 
him, the other persons with similar 
interests are indiispensable parties to 
the suit.—^Bank of California Nat. 
Ass*n V. Superior Court in and for 
City and County of Sah Francisco, 
supra; 

12 . Cal.—Bank of California Nat. 
. Ass'n V. Superior Court in and for 
City and County of San Francisco, 
.. supra. 

la, .Cal,-^Bank of California Nat. 
Ass’n V. Superior Court in and for 
City and County of San IFrancisco, 
. supra. 

Separable interests 
Persons who are interested in an 
action in sense that they mUrht pos¬ 
sibly be affected by the decision,, or 
whose interests in subject matter are 
such that it canhot be finally and 
^mpletely settled without them, but 
whose interests are so separable that 
a decree may be rendered between 
parties before the court without af¬ 
fecting those , not .before ^ the court 
ifiay^be necessary parties to complete 
settlement of the entire controversy 
but .are not indispensable .parties re¬ 
quired to be before the court in or¬ 
der' for ,the cotirt to render a valid 


judgment—^Bank of California Nat 
Ass’n V. Superior Court in and for 
City and Coxmty of San Francisco, 
supra. 

14. N.J.—Ciocca V. Hacker, 66 A.2d 
451, 4 N.J.Super. 28. 

47 C.J. p 136 note 28. 

15. N.J.—Ciocca y. Hacker, supra. 
Or.—<iorpTi8 Jtiris dted in American 

Bank v. Port Orford Cedar Prod¬ 
ucts Co., 12 P.2d 1014, 1016, 140 Or. 
138. 

Pa.—Goldscheiter v. Heilman Co,, 89 
Pittsb.Iieg:j. 89. 

47 C.J. p 136 note 34. 

MotioiL before trial held fdvolous 
N.Y,—^Bayork Realty Corporation v. 
Hunt, 286 N.T.S. 836, 247 App.Div. 
. 818 - 

XTeoessl'ty of prior ani^er 
Pa.—^Duncan v. /Eckert Com.Pl., 56 
York Leg.Ree, 153. 

16. Or.-^orpus Juris oited la. Amer¬ 
ican Bank v. Port Orford Cedar 
Products Co., 12 P.2d 1014, 1016, 
140 Or. 138. 

47 C.J. p 137 note 35. 

17. Cal.—Alpers v. Bliss, 79 P. 171, 
145 Cal. 565—Casaretto v. Deliuc- 
Chi, 174 P.2d 328, 76 Cal.App.2d 800. 

Cplo.—Viles. V. Symes, 65 P.2d 1089, 

100 Colo; 50, certiofari denied TUes 

. - ■ 1 . 


V. Johnson, 61 S.Ct 30, 311 TJ.S. 
644, 85 E.Ed. 411, motion denied 61 
S.Ct 315, 311 TJ.S, 728, 85 KBd. 
474. 

Pa.—^Zerdher v. St. Clair; 38 Pa^Bist 
&Co. 535, 22: WestCo. 271. 

18. m.—Louisville, etc.. Cons. R. 
Co. V. Surwald, 34 IlLApp. 525, af¬ 
firmed 85 N.E. 476, 147 HI. 194, 37 
N.E. 909, 150 Ill. 394. 

19. N.Y.—^Russell v. Spear, 5 How. 
Pr. 142, 8 Code Rep. 189. 

20 . N.I).—Boeker v. Keck, 272 N.W. 
183, 67. N.D. 344. 

Wls.—^Mead v. Baghall, 15 Wis. 156. 

21 . Arlz.—Worden v. Gartin, 283 P. 
279, 36 Arlz. 92. 

22. Okl.—Willis V. Cochran, 168 P. 
668 , 66 Okl. 257. ’ 

47 C.J. p 136 note 31. 

23. Wash.—^Hedic^ v. Pennsylvania 
Fire Ixis. Co., 58 P. 674, 21 Wash. 
488. 

2 ^ Cal.—Brady v. Kobey, 81 P.2d 
263, 27 Cal.App.2d 605. 

2 B. V WlA—Wujcik v. Globe & Rut¬ 
gers Fire Ins. Co. of New York,. 207 
N.W. 710, .189 Wlj3. Jt66. 

26. Mo.—-Thomas J. Johnson 6b Co. 
V. Mueller, 206 S.TY.2d 521, 856 Mo. 
.1109. - \ . 
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leave to join the additional defcndant^*^ or other 
application to the court^^ is not required, and the 
additional party may be joined merely by the filing 
of a praecipe for a writ to join the additional party, 
•together with a complaint, or by the service of a 
summons and complaint, as discussed infra § 82 b 
(2). Under the latter practice an order of implead- 
er is not necessary,^d but one determination by 
the court as to the propriety of impleader need be 
made, on objection by the original plaintiff or the 
impleaded party, on notice to all parties after the 
impleaded party has appeared'.^'® 

Under a provision as to directing a person who 
has an interest in the subject matter to be brought 
iii, oh his application,, it has been held that the 
motion cannot be made by a party to the action, 
but must be made by the person who claims such 
interest;^2 and the motion of a third person for 
permission to intervene as a defendant in the ac¬ 
tion may not be converted into a ^‘motion” under 
a statute providing that a motion may be made by 
a defendant to bring in some third person with a 
claim over against him demanding recovery.^s If 


defendant's motion to dismiss must be sustained, his 
motion to add a party plaintiff cannot be enter¬ 
tained,^ 

Withdrawal of application. Where defendant, 
after applying to have additional parties brought in, 
but before service on such parties, agrees that judg¬ 
ment shall be entered in favor of plaintiff, it is 
equivalent to a withdrawal of the application.35 

b. &tLffici6ncy of Application or Motion 

An application, motion, or other pleading for the 
Joinder of an additional party should conform In form 
and substance to the requirements of the statute or rule 
of court, and it should present facts which show the 
propriety or necessity of bringing In the new party. 

Where an application, motion, or other pleading 
for the joinder of an additional party is necessary 
under the local practice, it should conform in form 
and substance to the requirements of the statute or 
rule of court.s® The application or motion must be 
clear and definite in its statements,^? and must pre¬ 
sent facts which, in accordance with the rules con¬ 
sidered supra' §§ 72-76, show the propriety or ne¬ 
cessity of bringing in the new party and an or- 


27. Pa.—iChavers v. Chadderton, 66 
Pa.Dist.&Co. 158—Rich v. Peoples 
Bank of New Castle, 47 Pa.Dlst.& 
Co. 583. 

28. N.T.—Van Pelt v. City of New 
York, 63 N.T.S.2d 116, 188 Mlsc. 

995. 

FermlBSioa. to move 

A defendant is not required to seek 
permission of the court before mov¬ 
ing to bring: in a third person as an 
additional party defendcuit.—Truman 
Homes v. Lane Holding: Corp., 88 N. 
Y.S.2d 408. 

89. N.Y.—Van Pelt v. City of New 
York. 69 N.Y.S.2d 116, 188 Misc, 996 
—Occhipinti v. Buscemi, 71 N.Y.S. 
2d 766. 

30. N.Y.—^Van Pelt v. City of New 
York, 69 N.Y.S.2d 116, 188 Misc. 

996. 

81. N.Y.—^United Shoe Repairing 
Mach. Co. V. Bochtermann Storage 
Warehouse Co., 174 N.Y.S. 284, 186 
App.Biv. 869. 

47 C.J. P 137 note 39. 

32. N.Y.—^United Shoe Repairing 
Mach. Co. y. Dochtermann Storage 
Warehouse Co., suprcu 

47 C.J. p 137 notes 39, 40. 

33 . N.Y.—^Block Drug Co. v. U. S. 
Fidelity & Guaranty Co., 24 N.Y.S. 
2 d 81. 

34. Okl.—^Nelson v. Garrett, 200 P. 
2d 420. 

35. Tex.—Gray v. TOckes, Civ.App., 
89 S.W. 818. 

36. Pe.—Soshofsy V. Felgoise, 49 
ra.Dl8t &Co. 134—^McRay v. Brow¬ 


er, 44 Pa.Dist &Co. 617—Belshline 
V. J. F. Kressley Estate, Inc., 26 
Pa.Dlst & Co. 685, 25 North Co. 205 
—^Bnders v. Alpert, Com.Pl., 51 
Dauph,Co. 66—^Dressier v. City of 
Pittston, Com.Pl., 37 Luz.Leg.Reg. 
75. 

Single petition 

Where two plaintlifs injured in an 
automobile accident institute a Joint 
suit, filing separate statements of 
claim, a single petition may prop¬ 
erly be filed for Joinder of an addi¬ 
tional defendant as to both plaintiffs. 
—^Marino v. Yellow Cab Co. of Phila¬ 
delphia, 39 Pa.Dist.&Co. 619. 
Application filed after time fixed by 
law 

Pa.—Scureman v. Perkiomen Realty 
Co., 47 Pa.Dist & Co. 361, 69 Montg. 
Co. 88, 57 York Leg.Rec5. 12. 

37. N.Y.—^Hailflnger v. Meyer, 212 
N.Y.S. 746, .216 App.Div. 36. 

47 C.J. p 137 note 41. 

Petition held not nnoertain or incon¬ 
sistent 

In action for injuries suffered in 
automobile collision, wherein defend¬ 
ant filed petition to Join driver of 
plalntlff*s automobile as additional 
defendant, alleged facts which would 
support finding that collision was 
caused by sudb driver’s negligence, 
and alleged legal conclusions in the 
alternative, that such negligence was 
either the sole cause or major con¬ 
tributing cause of the collision, pe¬ 
tition was not bad for uncertainty or 
inconsistency under rule of civil pro- 
cedwe.—Rau v. Manko, 17 A.2d 422, 
341 Pa. 17. 
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38. XJ.S.—^Franklin v. Meredith Co., 
C.C.A.N.Y., 64 F.2d 109. 

Ark.—Short v. Kexmedy, 35 S.W.2d 
691, 183 Ark. 8X0. 

Pa.—Matthews v. GUflllan, 44 Pa. 
Dist. & Co. 266—Weigand v. Ameri¬ 
can Stores Co., 43 Pa.Dist. &Co. 
446—^Pracuta v. Alex C. Ferguson 
Co., 43 Pa.DIst.&Co. 817—Smyth 
V. Bluestone Co., 88 Pittsb.Leg.J. 
697—^Farmers-E^ssinger Market 
House Co. V. Garman, Com.Pl., 36 
Berks Co. 149. 

47 C.J. p 137 note 43. 

Iiiability as Joint tort-feasor 

Statute authorizing motion by de¬ 
fendants to make Joint tort-feasors 
parties defendant at any time before 
Judgment applies only where persons 
named are liable as Joint tort-feasors 
on facts alleged in support of mo¬ 
tion.—^Brown v. Southern Ry. Co., 162 
S.B. 613, 202 NjC. 266. 

Oonslstenoy with statement of claim 
A petition for Joinder of an ad¬ 
ditional party defendant need not be 
consistent. with plaintiff’s statement 
of claim,, and a variance between the 
facts alleged by plaintiff and those 
on which the right to Join an addi¬ 
tional defendant is based does not 
afford ground for objection by the 
additional defendant.—Weigand v. 
American Stores Cd., 43 PcuDist. & 
Co. 446. . 

Applioatloa to file third-party oonu 
plaint 

In automobile guest’s personal in¬ 
jury action, denial of defendants* ap¬ 
plication for leave to file tliird-party 
petition bringing in automobile host 
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der to bring in a new party is erroneous where it is 
based on an application which does not state facts 
justifying the request.^ Under some provisions 
the relief sought in the petition for joinder of an 
additional defendant may be stated in the alterna¬ 
tive.'*® A motion to bring in an additional defend¬ 
ant, and for leave to serve a supplementel com¬ 
plaint, must be accompanied with a copy of the pro¬ 
posed supplemental, complaint .41 Objections to the 
form and substance of the petition for joinder may 
be taken only in the manner permitted by law.^2 

Verification; affidcevit Under some statutes the 
application or motion must be sworn to^^ or must 
be supported by an affidavit of the moving party, 
setting forth the facts.'*^ Ordinarily the affidavit 
should be made by applicant rather than by his at- 


tomey,^5 and an affidavit by applicant’s -attorney is 
insufficient tmless it shows ^t the attorney is per¬ 
sonally familiar with the facts^® and that the affida¬ 
vit of applicant could not be readily obained.^7 

c. Notice of Application or Motion 

Generally notice must be given to the opposite party 
of a motion, application, or proceeding to bring In other 
parties, but ordinarily notice need not be given to the 
proposed defendant unless It is otherwise provided by 
statute or rule of court. 

As a general rule, notice must be g^ven to the op¬ 
posite party of a motion, application, or proceeding 
to bring in other parties and if a party to whom 
such notice is given fails to-raise any objection he 
is bound the order bringing in a new party.*® 
It has been held, however, that the court has ju- 


was not an abuse of discretion, where 
defendants' application and proposed 
petition with reference to host as a 
third party did not assert any claim 
agralnst him,. but only asserted that 
his nesrlisrence was sole proximate 
cause of injuries to gruest who re¬ 
fused to amend her petition so' as to 
include host as a party defendant.— 
Browne v. Creeh, 209 S.W.Sd 900, 867 
Mo. 676. 

aSotioiL or applloatibn held suffident 

Pal —^EZingr v. McQuale, 38 Pa.Dist. & 
Co. 269, 66 Montff.Co. 167— Owens 
v. City of Scranton, iCom,Pl., 43 
Xiack.Jur. 226— ^Bberly v. Fichthorn, 
Com.Pl., 48 L1anc.I4.Rev. 281, 66 

York Leg.Rec. 187— ^Dressier v. 
City of Pittston, Com.Pl., 37 Luz. 
Legr.Regr. 76. 

BSotion. or applioatlon. held insuia- 
dent 

Ark,—Short v. Kennedy, 86 S.W.2d 
691, 183 Ark. 810. 

N.T.—^Hotel Antlers v. Standard Oil 
Co. of New York, 269 N.Y.S. 861, 
144 Misc. 781—Host v. Minkowitz, 
.68 N.Y.S.2d 261. 

Pa.—^Brier Hill Coal Co. v. Hartford 
Steam Boiler Inspection 4b Insur- 
cmce Co. of Hartford, Conn., 22 A. 
2d 230, 146 Pa.Super. 193—Weigrand 
V. American Stores Co., 43 Pa.Dist. 
& Co. 445—Pracuta v. Alex C. Fer- 
gruson Co., 43 Pa.Dist. &Co. 317— 
Enders v. Alpert, Com.Pl., . 61 
Dauph.Co. 66—^Brodman v. Golden, 
Com.Pl., 86 Berks Co. 17—Williams 
V. Harrisburg Rys. Co., Com.Pl., 
49 Dauph.Co. 283. 

47 C.J. p 187 note 43 [a]. 

39. Utah.—^Annett v. Garland, 30 P. 
366, 8 Utah 160. 

40. U.S.—Adam v. Vacguier, D.C. 
Pa., 48 F.Supp. 276. 

jpA-^^rednick v. Sylak, 23 A.2d 383, 
343 Pa 486—Rau v. Manko, 17 A. 
2d 422, 341 Pa 17—^Matthews V. 
Gilfillan, 44 PaDist.&iCo. 266— 
Brosky v. Klotz, Com.Pl., 19 Le¬ 
high Co.. 412. 


Sole or Joint liability 
.. (1) A petition by an orlgrinal de¬ 
fendant to join an additional defend¬ 
ant is not bad for duplicity because 
it alleges that the proposed addition¬ 
al defendant is solely or jointly lia¬ 
ble with, or over to, original defend¬ 
ant.—Stokes V. Giarraputo & Son, 42 
PaDist. & Co. 697—^Marino v. Yellow 
Cab Co. of Philadelphia 39 Pa.Dist. 
&Co. 619—King v. McQuale, 88 Pa 
DistACo. 269, 66 Montg.Co. 167. 

(2) It has also been held, however, 
that original defendant should not 
plead in the alternative that the ad¬ 
ditional defendant is alone, or joint¬ 
ly and severally with the original 
defendant, liable for the damages 
claimed by plaintiff, but should spe¬ 
cifically allege either joint or sole 
liability; but, since such allegations 
are mere conclusions of law, they 
may be stricken as superfluous, and 
at the trial plaintiff may haye a ver¬ 
dict against either the original de¬ 
fendant or the additional defend¬ 
ant, or against both jointly, as 
the evidence may warrant and the 
Jury may determine.—Richardson v. 
Clifton, 38 Pa.Dist. &Co. 89. 

41. N.Y.—Stokes v. Manhattan R. 
Co„ 62 N.Y.S. 333, 47 App.Dlv. 68, 
30 N.Y.Clv.Proc. 177. 

42. Pa.—Garland v. Cohen, 38 Pa. 
Dist & Co. 846, 7 Sch.Reg. 167. 

IMCatters dehors the record 

No procedure is provided for the 
introduction of matters dehors the 
record in the form of an answer by 
the plaintiff or any other party, ex¬ 
cept by the additional defendant 
after joinder.—Stokes v. Giarraputo 
& Son, 42 Pa.Dist. AOo. 161. 

43. Ind.—Smallhouse v. Thompson, 
17 Ind. 204. 

Pa.—^Enders v. Alpert, Cpm.Pl., 51 
DauphuCo. 66. 

44. N.Y.—^Ladue v. Goodhead, 44 N. 
Y.S.2d 788, 181 Misc. 807* 

47 C.jr. P 187 note 47. 
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45 . N.Y.—Urban v. Blfulco, 240 N.Y. 
S. 760, 188 Misc. 606. 

Objection held frlvolcns under dr- 
oumstanoes 

N.Y.—^Kurzon v. Union Ry. Co. of 
New York City, 14 N.Y.S.2d 630, 
172 Misc. 87. 

46. N.Y.—Moore v. Heymann, 202 
N.Y.S. 99, 207 App.Div. 416. 

47. N.Y.—Haskell v. Moran, 102 N. 
Y.B. 388, 117 App.Div. 261. 

48. N.Y.—^Hodges v. Bewley Trues- 
dale Contracting Co., 247 N.Y.S. 
414, 231 App.Uiv. 496—Harris v. 
Simpson, 248 N.Y.S. 467, 187 Misc. 
809—Urban v. Bifulco, 240 N.Y.S. 
760, 138 Misc. 606. 

SXI.—Corpus Juris cited , in Simon v. 
Strode, 39 S.B.2d 209, 210, 209 S.C. 
134. 

47 C.J. p 188 note 70. 

To whom addressed 
Defendant's notice of motion to 
bring in additional pafty defendant 
may be addressed to plaintiff's at¬ 
torneys.—^Urban v. Bifulco, 240 N.Y. 
S. 760, 138 Misc. 606. 

Defendant could not Indude in or¬ 
der additional parties concerning 
whom no notice was given in moving 
papers.—^Danziger v. Amalgamated 
Bank.of City of New York, 266 N.Y.S. 
844, 143 Misc. 126. 

Order set aside 

In automobile gruest's personal in¬ 
jury action, trial court properly sus¬ 
tained plaintiff's motion to set aside 
order sustaining defendants' motion 
for leave to file petition against host 
as third-party defendant where or¬ 
der was made on motion after an¬ 
swer was filed' without notice to 
plaintiff.—^Dennis v. Creek, M0.App., 
211 S.W.2d 69. 

49. N.Y.—Jackson v. Bickelhaupt, 
219 N.Y.S. 601, 128 Misc. 610. 

47 C.J. p 138 note 71. 
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risdiction to bring in a new party on defendant's 
motion by an ex parte order, and, if plaintiff ob¬ 
jects. thereto, he may maintain proceedings under 
statute to vacate the ex parte order.®® 

To third party. Notice of a motion to bring in 
an additional defendant ordinarily need not be giv¬ 
en to the proposed defendant,®^ as in the case of a 
defendant who has been omitted by nustake,®^ par¬ 
ticularly where he has had notice by summons of 
the main action and an opportunity to appear and 
defend.®® Under some statutes or rules of court, 
however, the person proposed to be joined as a 
party is entitled to notice of the application or pro¬ 
ceeding and an opportunity to be heard with re¬ 
spect thereto.®^ Under some provisions, where it is 
sought to bring a third person in for the purpose 
of enforcing liability over against him, he should 
be given notice of the motion;®® and, if he moves 
promptly and prior to. appearing generally and an¬ 
swering, he should be granted an order to vacate 
any order bringing him in which has been granted 
without such notice.®® 

d. Hearing and Detennination 

On an application or motion to bring In an additional 
party, or on objections raised to the joinder, the court 
may determine whether or not the proposed party should 
be brought In. The propriety or necessity for joining the 
proposed party must be clearly shown. 

On an application or motion to bring in an addi¬ 
tional party, or on objections raised to the joinder. 


67 C.J.S. 

the court may determine whether or not the pro¬ 
posed party should be brought in,®^ and, unless re¬ 
versed on appeal, its determination that additional 
parties are not necessary to the determination of 
the action must stand.®® On a motion to amend the 
complaint and to bring in a new party defendant 
the court does not pass on the sufficiency of the 
pleadings®® or on a defect of parties plaintiff or dfe- 
fendant®® Under a statute as to adding a new 
party where a mistake or omission has been made, 
the only question on an application to amend is 
whether an omission or mistake has occurred.®^ 

Necessity or propriety of hearing. The court 
should comply with the statute or rule of court in 
permitting or requiring a hearing on the proposed 
joinder of an adffitional party.®® Unless otherwise 
provided by law, the person proposed to be brought 
in as a party ne^d not be heard on the initial motion 
or application,®® and in such case a defense pre¬ 
sented by counsel for such proposed party is not 
an entry of appearance, and the matter will be de¬ 
termined as though no defense had been made,®^ 
taking the allegations in the motions as true.®® 

Showing as to grounds. In- order that an addi¬ 
tional party may be directed to be brought in on ap¬ 
plication or motion, the propriety or necessity for 
making him a party must be clearly shown;®®. and 
an amendment bringing in a new party plaintiff can¬ 
not be gfranted over objection thereto without justi¬ 
fying proof,®'^ particularly where it introduces a 


sa Cal.—Casaxetto v. DeLfUCchl, 174 
F.2d 828, 76 iCal.App.2d 800. 

51. N.T.—^BfeLrr.ls v. Simpson, 243 N. 
Y.S. 467, 137 Mlsc., 809—Globe In¬ 
demnity Co. V. Hcu^ougral, 231 N. 
Y.S. 643, 133 Misc. 263—Seaman v. 
Colon, 224 N.Y.S. 338, 130 Uiad. 
568. 

Sufflclenoy of servloa 
WTiether service of notice of mo¬ 
tion for permission to implead par¬ 
ties was suincient was immaterial, 
since no notice of motion was neces¬ 
sary.—Schultze 'v. Ocean Accident & 
Guarantee Conporatlon, 267 . N.Y.S. 
284, 239 App.Div. 309. 

62. Pa.—^Leonard v.. Parker, 72 Pa. 
236. 

47 ax P 138. note 74. 

53. Colo,—^Toll r. Cobbey, 124 P. 357, 
22 Colo.App. 244. 

47 C.X P 138 note 75. 

54. Ga.—IFitzpatrick V.. Bloodworth, 
63 S;lI.2d 917, 305 Ga. 866—Gorm- 
ley V. Wilson, 176 BM 16, 179 
380. 

65. K.y.-^TJrban v. Bifulco, 240 IST.Y. 

S. 750, 138 Misc. 606. | 

47 C.X p 188 note 76. j 


53. N.Y.—Jackson v. Bickelhaupt, 
219 N.Y.S. 601, 128 Misc. 610. 

57. Pa,—Zercher v. St. Clair, 38 Pa. 
Bist. & Co. 535, 22 WestCo. 271. 

Determination of propriety of join¬ 
der by third-party complaint see 
Infra § 82. 

Motion to dismiss pleading denied 
Pa.—^McDonald v. Graham, Com.Pl., 
28 WestCo, 62. 

58. iCal.—^Bank of America Nat. 
Trust & Say. Ass’n v. Superior 
Court in and for City & County of 
San Francisco, 189 P.2d 799, 84 Cal. 
App.2d 84, 

59. N.Y.—Baum V. Stockell, 163 N. 
Y.S. 1004, 168 App.Div. 286—LeVin 
V. Martin, 198 N.Y.S. 827. 

47 C.J. p 137 note 52. 

60. N.Y.—Baum v. Stockell, 168 N. 
Y.S. 1004, .168 App.Div. 28.6- 

61. Pa.—Leonard v, Parker; 72 Pa. 

-.286. 1" ... 

62. Ga.-T-Fltzpatrick v. Bloodworth, 
58 S.m2d 917, 205 Ga. 366. 

Time of hearing 

Kules of civil procedure for the 
purpose of bringing in an additional 
defendant do not require that a hear¬ 
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ing should first be held or waived by 
all parties of record before the order 
is. made joining the additional de¬ 
fendant.—^Zercher v. St. Clair, 38 Pa. 
Dist&Co. 636, 22 WestjCo. 271^—^Du- 
bin V. Glendenlng, 38 Pa.Dist.&Co. 
891. 

63. Pa.—^McKay v. Beatty, 85 A.2d 

264, 348 Pa. 286—Zercher v. St 
Clair, 88 Pa.Dist. &Co. 535, 22 

WestCo. 271. . ‘ 

64. U.S.—^Looper v. Colonial Cover¬ 
let iCo., D.C.Tenn., 29 F.Supp. 121. 

65. U.S.—^Looper v. Colonial Cover¬ 
let Co., supriu 

66. N.J.—Ciocca V. Hacker, 66 A.2d 
451, 4 N.XSuper. 28. 

N.Yi—Richmond Const. Corp v. WU- 
mar Realty Corp., 82 N.Y.S.2d 866, 
274 App.Div. 891—^Lumber Mut 
•Casualty Ins. Co. of New'York vl 
Roberts, 41 N.Y.S.2d 232, 266 App. 
Div.. 749—^Rothenberg v. Zell Prod¬ 
ucts Corp., 63 N.Y.S.2d 316. . 

Ohio.-r-Hayhurst v. Embrey, ApPv 66 
N.B.2d 660. 

Pa.—^Zercher V. St Clair, 38 PaJDist 
& Co. 636, 22 WestCo. 271. . 

47 C.J. p 187 note 66. 

67. N.Y.—Sofield V. W. ' Becker’s 
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radically different action and no amendment of the 
answer to meet the new situation is allowed.®® 
Where objection is made to the bringing in of a 
party on the ground that the proposed party is not 
within the jurisdiction of the court, facts must be 
shown which constitute a sufficient basis for as¬ 
sumption of jurisdiction by the court,®® and in the 
absence of a sufficient showing the court will not 
authorize the joinder of such proposed party.^® 

Where defendant seeks to bring in a third person 
as defendant as being liable over to him, he is not 
required to prove his claim against such person by 
a preponderance of the evidence,^! but the fact that 
the liability over to him may exist must clearly ap¬ 
pear;*^® and even then the court may exercise a 
wide discretion to protect the rights of plaintiff to 
whom is given primarily the choice of parties.^® 
Ordinarily the court is required to grant the mo¬ 
tion where defendant's affidavits make a prima fa¬ 
cie showing that the proposed party was or would 
be liable over to defendant in the event of recovery 
by plaintiff, and it may not consider the additional 
defendant’s controverting affidavits ,*7^ and, if the 
party moving to bring in a third person shows that 
the third person will be liable over, a party object¬ 
ing to the proposed joinder on the ground of prej¬ 
udice resulting therefrom must establish such prej- 
udice.75 

Under some statutes a new paxly may be ordered 
to be brought in where he is shown to be a proper 
or . necessary party to the matter in suit, either by 
plaintiff’s pleadings^® or by defendant’s answer.77 
It is improper) however, to direct the bringing in 

Aniline, etc., Works, 182 N.T.S. 691, 

192 App.Dlv. 410. 

6a» N.T.—SofleXd v. W. Becker’s An¬ 
iline, etc.. Works, supra. 

69. N.T.—Dumbadze v. Agrency of 
Canadian Car & Foundry Co., 88 
N.T.S.2d 991, affirmed Qurge v. 

Agency of Canadian Car & Foun¬ 
dry Co., 45 N.T.B.2d 956, 267 App. 

Div. 782, appeal denied In re.Dum- 
badze’s Estate, 47 N‘.T.S.2d 816, 267 
App.Dlv. 878. 

7a Pa.—Midora v. Alflerl, 17 A.2d 
873, 841 Pa. 27. 

71» N.T.—Hines v. National Gum, 
eta, Co., 208 N.T.S. 460, 124 Mlsa 
611. 

7a. N'.T.—^Lumber Mut. Casualty 
Ins. Co. of New York v. Roberts, 

41 N.Y.S.2d 232^ 266 App.Blv. 749 
—Hotel Antlers v. Standard Oil Co. 
of New York, 269 N.Y.S. 351, 144 
Mlsc. 781—^Rotbenberg v. Zell 
Products Corp., 63 N.Y.S.2d 816. 

47 C.J. p 138 note 60. . 
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of a new party, where the only proof before the 
court is the complaint which does not disclose , a de¬ 
fect of parties.7® 

Excu&e. Where plaintiff seeks to bring in a third 
person as an additional defendant, the failure to 
make him a defendant in the first instance must be 
satisfactorily excused.7® 

Objection. On a motion to bring in parties nec^ 
essary to the complete determination of the cause, 
it cannot be urged as an objection that there is col¬ 
lusion between the moving party and the party 
whom he seeks to bring in.®® 

Scire facias. On scire facias to bring in a party 
defendant according to the practice in some juris¬ 
dictions, the only issue which may be raised by an¬ 
swer to the petition therefor is the question of 
whether respondent is a proper party to the cause.®^ 
Under a statute which authorizes the use of scire 
facias to bring in an additional defendant claimed 
to be liable over to the original defendant, or joint¬ 
ly or severally liable with him, for plaihtifiPs claim, 
discussed generally supra § 77 b, the additional de¬ 
fendant may be required to file and serve an answer 
to the writ in the nature of an affidavit of defense, 
in order that the issues between the original de¬ 
fendant and the additional defendant may be clearly 
defined.®® An affidavit of defense should be filed 
with respect to such matters as the additional de¬ 
fendant would have to file in an affidavit of defense 
if a separate action were brought against him by 
the original defendant on the cause of action thus 
stated,®®' and, in so far as the allegations of the 

I to Rico Motor Co„ 7 Puerto Rico 
Fed. 669. 

47 C.J. p 188 note 62. 

77. Puerto Rico.—^Rodriguez r. Puer¬ 
to Rico Motor Go., supra. 

47 C.J. p 138 note 63. 

7a N.Y.—Sabol v. Fipost, 217 N.Y. 

S. 757, 217 App.Div. 254. 

79. N.Y.—Jackson v. Bickelhaupt, 
219 N.Y.S. 601, 128 Misa 610. 

60. N.Y.—Williams v. Edison Elec¬ 
tric Ulum. Co., 16 N.Y.S. 867. 

81, Ga.—^Perkins v. Castleberry, 87 
S.E. 873, 112 Ga. 626. 

47 C.J. p 13a.note 67. 

82. Pa.—Ridiardson v. Charleroi 
Borough, 19 Pa.Dist.&Oo. 248—^H. 
Felnberg, Ina v. Chester-Cam- 
bridge Bank & Trust Co., 28 Del. 
Co. 471. 

8a Pa.—Aultman v. City of Pitts¬ 
burgh, 192 A. 112, 326. Pa. 213— 
Tlnnacombe v. City of Philadel¬ 
phia, 147 A. 826, 297 Pa. 664—^Fish¬ 
er V. city of Philadelphia, 170 A. 
875, 112 Pa.Super.. 226. 


QuestloxL of fact 

Under original statute dealing with 
the impleading of a third-party de¬ 
fendant, the one impleading was ob¬ 
liged to show that the impleaded 
party was liable over as a matter of 
law, but under the amended statute, 
the liability over becomes a Ques¬ 
tion of fact for the court to deter¬ 
mine.—Franklin E. Tyrell, Ina, v. 
Vahlsing, 69 N.T.8.2d 602, 193 Mlsa 
454. 

73. N.Y.—Greenhouse v. Rochester 
Taxicab Co., 218 N.Y.S. 167, 218 
App.Dlv. 224, 227. 

47 C.J. p 188 note 61. 

74. N.Y*—^Leonard! v. Bassett, 291 
N.Y.S. 947, 161 Misa 824. 

75. N.Y.—^Haines v. Bero Engineer¬ 

ing Const Corporation, 248 N.Y.S. 
667, 230 App.Div. 832, followed 

in Wood V. Lyons, 260 N.Y.S. 941, 
238 App.Div. 791, two cases. 

76. Puerto Rico.—Rodriguez v. Puer*o 
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writ must be answered by an affidavit of defense, 
llhey are taken as admitted, if not sufficiently de- 
nied.5^ Defects in the -^rit other thaii those of 
procedure may be attacked in an affidavit of de¬ 
fense raising questions of law, rather than by a 
motion to strike the writ,®® but where the praecipe, 
affidavit, or suggestion, and the scire facias to bring 
in an additional defendant are not sufficiently spe¬ 
cific or omit writings which should be pleaded, the 
remedy of the additional defendant is not an affi¬ 
davit of defense raising questions of law, but to 
rule the original defendant for a more specific prae¬ 
cipe, affidavit, or suggestion, or to move to strike it 
off,8S 

e. Order 

(1) In general 

(2) Revocation 

(1) In General * 

Ah order allowing new parties to be brought In may 
be specific as to the course which Is to be pursued to 
bring In the new parties, or it may be of a general na¬ 
ture simply allowing the new parties to be brought In. 
in granting the order, the court is usually authorized to 
impose such reasonable terms as it may deem Just. 

An order allowing new parties to be brought in 
may be specific as to the course which is to be pur¬ 
sued to bring in the new parties it may provide 
for the amendment of the summons and complaint®® 
or the necessary supplemental pleadings to be 
filed,®® and may also direct the service of summons 


on the new parties,®® and the service of the amend¬ 
ed complaint on the parties already in,®i and on the 
new party, as discussed infra subdivision g of this 
section. An ex parte order fpr the bringing in of 
a new party is not binding on the proposed new 
party with respect to a provision that the action 
retain its position on the trial calendar.®® 

The order may be of a general nature and simply 
allow the new parties to be brought in®® and the 
necessary amendments to be made to the summons 
and complaint®^ Thus a specific order is not nec¬ 
essary to entitle plaintiff to bring in a new party 
defendant;®® he may add such.new defendant un¬ 
der a general leave to amend his complaint.®® So 
also, a general leave to file an amended complaint 
naming new plaintiffs includes leave for such plain¬ 
tiffs to join, without a specific order granting such 
leave, ®'^ but a general privilege to file an amended 
complaint does not authorize an entire change of 
parties plaintiff.®® 

Entry nunc pro tunc. An order to jallow new 
parties to be brought in may be made nunc pro 
tunc.®® 

Order to show cause. Under some statutes the 
court may make a rule, returnable at any time,, 
within his discretion,^ ordering the proposed party 
to show cause why he should not be made a party,®, 
and on the return of the rule the court may allow 
or refuse to allow him to be made a party.® 


84. Pa.—^Vinnacoxnbe v. City of 
Philadelphia, 147 A, 826, 297 Pa, 
664—^Fisher v. City of Philadelphia,, 
170 A. 876, 112 Pa.Super. 226, 

85. Pa.—^Digrran v. Tork-BufCalo 

Slxp., 81 PaJDlst. & Co. 560, 13 

Northumb.Legr.J. 327—^Mllton v. 
City of New Castle, Com.Pl., 86 
Plttsb.L.egr.J. 398. 

Parties not subject to writ 
An objection that parties sougrht 
to be brougrht on the record as ad¬ 
ditional defendants by writs of scire 
facias are not subject to such writs 
was properly raised by aflldavit of 
defense raising Questions of law 
rather than by motion to Quash.'— 
Dlggan V. York-BuJEfalo Motor Exp., 
31 Pa.I>ist. 6b Co. 660, 13 Northumb. 
L.eff.J. 327. ' . 

86. Pa.—Hudmau v. City of •Scran¬ 
ton, 178 A. 892, 114 Pa.Super. 148 
—School Dlst. of Borough of Ed- 
dystone v. Lewis and Maryland 
Casualty Co., 101 Pa.Super. 688. 

87. N.T.—rWalkinshaw v. Perzel, 30 
N.T.Super, 606, 32 How.Pr. 310. 

Necessity for order see supra sub¬ 
division a of this section. 

88. Minn.—Sheehan v. HalL 246 N. 
W. 868, 187 Minn. 682. 


' N.Y,—^Walklnshaw v. Perzel, 80 N.Y. 

Super. 606, 32 How.Pr. 310. 
Persons added and omitted 

In stocldiolders' derivative action 
where motion was granted to add, 
as parties defendant, parties plaintiff 
who allegedly for personal benefit 
violated fiduciary duty owed corpora¬ 
tion, order would direct supplemen¬ 
tal complaint to omit, aa parties 
plaintiff, persons to be added as par¬ 
ties defendant, because of anomaly 
of having stockholders, although su¬ 
ing in a representative capacity, as¬ 
sert a claim against themselves for 
breach of fiduciary duty.—^Waterman 
Corp. V. Johnston, 81 N,Y.S.2d 863. 

89. Cal.—^De Leonis v. Hammel, 82 
P. 849, 1 Cal.App. 390. 

Minn.—Sheehan v. Hall, 246 N.W. 
363, 187 Minn. 682. 

90. N.Y.—WaJklnshaw v. Perzel, 30 
N.Y.Super. 606,. 82 How.Pr. 810. 

91. N.Y.—^Dattelbaum v. Tannen- 
baum, 64 N.Y.S. 824, 61 App.Div. 
667. 

47 C.J. p 142 note SO. 

92. N.Y.—^De Earolis y. Enterprise 
Cabinet Co„ 246 N.Y.S. 883, 231 
App.Liv. 841. 


93. S.C.—^Arthur v. Allen, 22 S.E. 
432. 

47 C.J. p 142 note 32. 

94. N.Y.—Walklnshaw v. Perzel, 80 
N.Y.Super. 606, 32 How.Pr. 310. 

96. Colo.—Toll V. Cobbey, 124 P* 
367, 22 Colo.App. 244. 

47 C.J. p 142 note 36. 

96. Cal.—Louvall v. Gridley, 11 P. 
777, 70 Cal. 507. 

47 C.J. p 142 note 36. 

97. m.—Lee v. Casey, 109 N.B. 
1062, 269 ni. 604. 

98. Utah.—Salt Lake County v. 
Golding, 2 Utah 319. 

99. Wis.—S t e r 11 n g Engineering, 
etc., Co. V. Berg, 162 N.W. 861, 

161 Wis. 280. 

47 C.J. p 142 note 38. 

L Ga.—^Davis v. Freeman, 10 S.B. 
2d 847, 190 Ga. 833—McMillan v. 
Spencer, 184 S.E. 921, 162 Ga. 669. 

2. Ga.—Nichols v. Pirkle, 43 S.E.2d 
306, 202 Ga. 872—^Davis v. Free¬ 
man, 10 S.B.2d 847, 190 Ga. 833— 
McMillan v. Spencer, 134 S.E. 921, 

162 Ga. 669. 

3. Ga.—^McMillan v. Spencer, supra 
47 C.J. p 142 note 46. 
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Terms and conditions. In granting an order to 
bring in a new party the court is usually authorized 
to impose such terms as it may deem just,^ such 
as the imposition of costs, as discussed in Costs § 
57, Such terms, however, should be reasonable,^ 
and it is proper to allow plaintiff to ainend without 
imposing terms, when defendant has delayed mak¬ 
ing an objection.^ 

(2) Revocation 

Ordinarily a person aggrieved may attack an unau¬ 
thorized order bringing in a party by a motion ta vacate, 
and, In a proper case, the court may or should vacate the 
order, as where it has directed the bringing in of a party 
who is neither a necessary nor a proper party to the 
action. 

Ordinarily a person aggrieved, such as the party 
to be joined, may attack an unauthorized order 
bringing in a party by a motion to vacate,*^ and such 
a motion filed before issues are joined on the merits 
is filed in time;^ but, where a contract constituting 
the basis of an order of interpleader was broad in 
scope and might include liability over on the part 
of an impleaded defendant, the matter should be de¬ 
termined by trial and ndt on a motion to vacate the 
order of interpleader or, in the alternative, to dis¬ 
miss the cross complaint,^ 

The court may. In a proper case, vacate its order 
requiring the addition of a party^^^ at a subsequent 
term,^l as where it has been inadvertently made 
and, where it has directed the bringing in of a 
party who is neither a necessary nor proper party 


to the action, it must be vacated. Where the or¬ 
der has been granted ex parte, it may for good 
cause shown be revoked by an associate of the 
judge making the order.^^ An order making a per¬ 
son a party, if he fails to show cause by a named 
date why he should not be made a party, is abrogat¬ 
ed by a subsequent order of that date extending the 
time to answer such order.^S Whe^e the granting 
of the prayer of a petition to set aside an order 
joining one as an additional defendant would ne¬ 
cessitate expensive litigation, and place the parties 
in their present positions, without benefiting any¬ 
one, the petition will be dismissed.^® 

f. Amendment to Conform to Order 

There must be strict compliance with an order grant¬ 
ing leave to bring in a new party with respect to the 
amendments to be made, and a mere entry of the order 
without appropriate* amendment of the pleadings is not 
effective to make him a party. 

There must be strict compliance with an order 
granting leave to bring in a new party with respect 
to the amendments to be made,!*^ and a mere entry 
of the order without any amendment of the plead¬ 
ings is not effective to make him a. party.^8 As a 
general rule a person cannot be brought in as a 
new party until he is connected with the action by 
amendment of the summons^® or complaint,^® or 
by the filing of supplemental pleadings,21 in strict 
compliance with the terms of the order. Such an 
amendment as to additional defendants should be 
made by inserting their names in the title^^ or 


4. N.T.—Broderick v. White, 266 N. 
Y.<S. 223, 148 Misa 632. 

47 C.J. p 142 note 22. 

Avoidance of delay 
Defendant's motion to implead 
third party was granted on condition 
that defendant make no application 
to delay trial and that cross action 
be discontinued if impleaded party 
delay trial.—^Broderick v. White, su¬ 
pra. 

5. Dl.—Jenks v. Vandolah, 29 ni. 
App. 163. 

6* N.T.—^People v. Brooklyn, 39 NT. 

T.S. 809, 6 App.Div. 202. 

47 C.J. p 142 note 26. 

7. Okl.—State Nat. Bank of Shaw¬ 
nee V. Central Nat. Bank of Tul¬ 
sa, 293 P. 1007, 146 Okl. 142. 

47 C.J. p 145 note 11. 

& Okl.—Stete Nat. Bank of Shaw¬ 
nee V. Central Nat. Bank of Tul¬ 
sa, supra^ 

9. N.T.—^Langellottl v. City of ' New 
York, 30 N.T.S.2d 863, 262 App. 
Div. 1027. 

10. Pa.—^Pracuta v. Alex C. IPergu- 
son Co., 43 Pa.Dlst&Co. 817. 


11. S.C.—^Peeples v. Mims, 42 S.B. 
166, 64 S.C. 226. 

12. Idaho.—^Prost v. Idaho Irr. Co., 
114 P. 38, 19 Idaho 372. 

47 C.J. P 142 note 47. j 

13. Mich.—Ostego Sanitary Milk 
Products Co. v. Allegan Cir. Judge, 
207 N.W. 890, 234 Mich. 277. 

14. Iowa.—^Bannister v. Mclntlre, 
84 N.W*. 707, 112 Iowa 600. 

47 C.J. p 148 note 49. 

16. Ga.—U. S. Fidelity, etc., Co. v. 
Tucker, 140 S,BJ. 866, 166 Ga. 283. 

ie. Pa.—^Morris v. Doranger, 41 Pa. 
Dist&Co. 13, 30 Del.Co. 137. 

17. N.Y.—Lazarus v. Metropolitan 
R. Co., 48 N.Y.S. 873, 14 App.Div. 
438. 

47 C.J. p 148 note 62. 

Substantial oomplianoe held bhown 
Cal;—^Miller v. McKinnon, 124 P.2d 
84, 20 Cal.2d 83, 140 A.L.R. 670. 

18. N.Y.—^Lehrer v. Walcofif, 93 N. j 
Y.S. 640, 47 Misc. 112. 

19. N.Y.—Walkinshaw v. Perzel, 30 
N.Y.Super. 606, 82 How.Pr. 810. 

S.C.—^Blakely v. Frazier, 20 S.C. 
144. 


20. Okl.—Fehlman v. Klnnear, 206 
P. 1091, 85 Okl. 282. 

47 C.J. p 143 note 66. 

Belief of different oharaoter 

Where amended petition sought 
relief against new parties, and re¬ 
lief was of different character from 
, that sought in original petition, mo- 
[ tion to dismiss amended petition 
was properly denied, especially 
where informality of procedure was 
not prejudicial to defendants, if pro¬ 
ceedings on petitions were conducted 
separately.—^Atwood v. Berry, 179 A. 
412, 87 N.H. 331. 

21. Iowa.—Corpus Jhris cited in 
National Clay Products Co. v. Dis¬ 
trict Court, 243 N.W. 727, 733, 214 
Iowa 960. 

N.Y.—^Lazarus v. Metropolitan BL 
R. Co., 43 N.Y.S. 873, 14 App.Dlv. 
488. 

Or.—Corpus Juris cited in Hughes v. 
Honesonan, 208 !P.2d 366, 859. 

22. Ind.—-Vance v, Schroyer, 77, Ind. 
501. 

Puerto Rico.—Gutierrez v, Gutierrez, 
29 Puerto Rico 27, 
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t)ody25 of the complaint, and by adding an averment 
of the facts oh which relief is sought against 
them,24 as well as against lihe original defendant^® 
A failure, however, to make a formal amendment 
may be rendered harmless by the actual appearance 
of the party added and his joinder in the proceed¬ 
ings.^^ 

Amendment as incident. Although an applicant 
does not specifically request leave to amend his 
pleadings so as to bring in a new party, such leave 
may be granted as incidental to his request to bring 
in such party.27 

When a summons is amended by making a new 
party, it has been held that the better practice is 
that the amendment should be inserted in the orig¬ 
inal’ summons, 28 but that there is a substantial 
amendment where an additional summons incorpo¬ 
rating the amendment is issued.22 

g. Service of Process or Pleadings 

The process and pleadings by which an additional 
party fa joined must be served on such party in accord¬ 
ance with , the requirements of the statute or rule of 
court. • • 

As a general, rule, the process and pleadings by 
which an additional party is joined must be served 

23. Ky,—^Fidelity Trust, etc., Co. v. 

Ryan, 58 S.W. 610, 109 Ky. 240, 22 
Ky.L.. 784. 

47 C.J. p 143 note 68. 

24. Ind.—Vance v. Schroyer, 77 Ind. 

501. 

47 C.J. p 143 note 69. 

25. Tex.—^Terrell First State Bank 
V. Rice, CivJ^pp., 261 fS.W. 284. 

47 C.J. p 143 note 60. 

26. tr.S. —^Nfoonan v. Caledonia Gold 
Min. Co., 7 S.Ct. 911, 121 U.S. 393, 

80 L..Bd. 1061. 

Isr.Y.—Lehrer v. Walcolf, 98 N.Y.S. 

640, 47 Misc. 112. 

27. R'.Y.—Walkinshavr v. Perzel, 80 
N.Y.Super. 606, 32 How.Pr. 310. 

47 C.J. p 143 note 62. 

2 a S.C.—Arthur v. Allen, 22 S.C. 

432. 

29. S.C:-^Arthur v. Allen, supra. 

80. Or.—^Hushes v. Hone 3 nnan, 208 
P.2d 856. . 

Pa.—^Bndlcott Johnson Shoe Co. v. 

Ovens, Com.Pl., 48 Iiack.Jur. 226. 

Deputized service 

Pa.—^Koll V. Plckford, Com.Pl., 94 
. Plttsb.liegr.J. 367, amrmed 44 .A.2d 
276, 363 Pa. 118. 

'81- Colo.—^Tom Boy Gold Mines Co. 

V. Green, 53 P, 846, 11 ColoApp. 

447. 

47'C.‘J. p 143 note'66. 

8a .MInn.r^Sheehan v. Rail, 246 N* 

W. 358, 187 Minn. 682,. 


on sudi party in accordance with the requirements 
of the statute or rule of court®® Accordingly, an 
order making a new party defendant and requiring 
him to appear and plead may be insufficient, of it¬ 
self, to give the court jurisdiction of the person or 
property of such defendant and the person so 
added must be served with a new or additional sum¬ 
mons®® after the amended complaint is filed,®® and 
the proceedings are not binding on such defendant 
unless this is done®’4 or unless he voluntarily ap¬ 
pears.®® 

Under some provisions a new party cannot be 
added by simply serving on him the complaint with¬ 
out service of process;®® and the amended com¬ 
plaint should be served with the summons,®7 or the 
summons should be accompanied by a copy of the 
order of the court sustaining the motion to bring 
in necessary parties.®® Under other statutes, how¬ 
ever, it is only necessary to serve a new party de¬ 
fendant with a copy of the order of the court re¬ 
quiring him to show cause why he should not be 
made a party;®® it is. not necessary that formal 
process be issued atid. served on him,40 nor is it 
necessary to se^e him with a copy of the proceed¬ 
ings in the case prior to the time he is made a 
party.4l 

CertiAoatloii. of copy 

Failure to comply with rule reguir- 
ingr that the copy of the petition and 
order for joinder of an additioncd de¬ 
fendant served on such defendant 
be certified by the prothonotary or 
clerk of court does not deprive the 
court of Jurisdiction over the addi¬ 
tional defendant where no motion to 
dismiss because of the defect is filed 
within time required by rule.—Arm- 
brigrht V. Dimeo, 45 FaBlst. & Co. 
401. 

89. Ga.—-Wheeler v. Home, 71 S.B. 
901, 136 Gei, 486—Berryman v. Ha- 
den, 38 S.B. 68 , 112 Ga. 762. 

40. Ga.—^Berryinan v. BAden, supra. 

41. G€l—V^ eeler v. Home, 71 S.B. 
901, 136 Ga. 486—^Berryman v. 
Haden. 38 S.B. 68 , 112 Ga. 752. 

All pleading's 

Where, on motion of individual de¬ 
fendant who was corporation’s agent 
to have corporation brought, in as 
a party to Interpleader on such con¬ 
ditions as might be prescribed, cor¬ 
poration was brought in as defend¬ 
ant under order requiring plaintiff 
to, serve a copy of the complaint and 
summons on corporaUbn’? agent and 
no objections were raised because 
other pleadings were not served on 
corporation, failure to require ail 
pleadings to.be served on corpora¬ 
tion was not improper.—Golden Ka- 
gle-Bobtail Mines v. Valley, Nat 
Bank, 138l?.2d 289^ 60 Ariz. 400. 


'Or.—Corpus Juris cited in Hughes 
V. Honeyman, 208 P.2d 366, 369. 
Utah,—^Houser v. Smith, 66 P. 688 , 
19 Utah 160. 

47 C.J. p 143 note 67. 

Sfiandatory duty 

When new parties defendant are 
brought into ■ case in term time, af¬ 
fidavit of nonresidence is filed as to 
some of them, and court is request¬ 
ed to order notice by publication to 
nonresident defendants and sum¬ 
mons for resident defendants, court 
has no discretion, but has manda¬ 
tory duty under statute to order no¬ 
tice and summons.—State ex rel. 
Hurd: v: Davis, Ind., 82 N.E.2d 82. 

33. Ind.—Jones v. Porter, 23 Ind. 
66 . 

47 aJ. p 143 note 68 . 

34. Colo.—^Tom Boy Gold Mines Co. 
V. Green, 53 P. 846, 11 ColoA.pp. 
447. 

Tenn.—Jones v. Cloud, 4 Coldw. 236. 

35. Colo.—^Tom Boy Gold Mines Co. 
V.. Green, 68 P. 846, 11 ColbA<pp. 
447. 

HI.—Smith V, Harris, 12 Ill. 462. . 

36. Mich.—People v. Detroit Mortg. 
Corp., 199 N.W. 677, 228 Mich. 91. 

37. Puerto Rico.—Gutierrez v. Gu¬ 
tierrez, 29 Puerto Rico 27. 

47 C.J. p 144 note. 72. 

38. Nev.—Young Inv. Co. v. Reno 
Club. 208 P.2d 297. . 

Puerto Rico.—Gutierrez v. Gutierrez, 
29 Puerto Rico 27. 
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Amended or supplemental summons cmd com¬ 
plaint Under some statutes the proper method of 
hrihging in an additional party is by issuing, with 
leave of court, an amended or supplemental sum¬ 
mons,and by serving such summons and the 
amended or supplemental complaint on the party to 
be brought in,^^ and not merely by serving an 
amended and supplemental complaint.^^ Where, 
however, plaintiff asserts no claim against a new 
defendant brought in by the original defendant, he 
is not required to serve an amended or supplemental 
complaint showing his right to recover from the 
new defendant,^® and the court’s order should only 
require service of the order and complaint on .'such 
defendant with leave to file a further complaint.^6 
Where persons voluntarily appeared on a motion to 
bring them in as parties, and asked to be made par¬ 
ties, there was no necessity for service of a supple¬ 
mental summons and complaint^'^ 

On original party. Although the court’s order 
may direct the service of the amended complaint on 
the original parties, as discussed supra subdivision e 
of this section, this is not necessary where the 
amended complaint is substantially identical with 
the original complaint and presents no new cause of 
action as against the original defendant**8 So also, 
the mere fact that the court orders additional par¬ 
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ties brought in does not of itself work an amend¬ 
ment of the pleadings so as to require, new service 
of the pleadings in the case.^^ 

Cross complaint, counterclaim, or third-party 
complaint. Under some statutes a cross complaint 
filed against plaintiff and codefendants cannot be 
disposed of until defendants who do not appear 
have been warned or summoned to answer the 
cross complaint but it is not necessary to have 
service on plaintiff in the original action.®^ The 
service of a copy of the answer on a third person 
against whom a counterclaim is stated in the an¬ 
swer will bring, him in as a party defendant.®^ Un¬ 
der statutes authorizing the bringing in of a third 
party liable for the claim asserted against defend¬ 
ant, by a third-party complaint or petition, as dis¬ 
cussed infra § 82, the original defendant should pro¬ 
ceed by serving a summons in the form prescribed, 
together with a copy of a verified complaint and 
copies of all pleadings in the action, on the person 
whom he desires to make a third party.® ^ Under 
some provisions the writ to join should be served on 
the proposed party together with a copy of the com¬ 
plaint against him,®^ but such a provision has , been 
held, to be directory only, arid, where a writ is actu¬ 
ally issued and served without service of the com¬ 
plaint, jurisdiction has been held to be acquired 


42. N.T.—GraJP v. Weinstein, Sup., 
161 N.T.S. 887. 

47 C.J. P 144 note 78. 

43 . N.T.-—Kadrlsky v. Reilly. 80 N. 
T.S.2d 716, 275 App.Dlv. 1016. 

47 C.J. p 144 note 79. 

Service nuno pro tnuo 
Where proposed additional parties 
defendant made no objection to entry 
of an order permittinsr plaintiff to 
add them as parties defendant and 
dlrectlnir that supplemental summons 
already served on them be consid¬ 
ered served nunc'pro tunc, and origr- 
Inal defendant failed to show that 
he would be adversely affected there¬ 
by, plaintifC’s motion for such an or¬ 
der would be grranted.—EAdrisky v. 
Reilly, supra. 

Service by defendant 
Defendant who Impleaded third 
party is required to serve on im¬ 
pleaded party necessary supplement^ 
pleadingrs.—^Broderick v. White, 266 
N.YJ3, 223, 148 Misc. 682. 

44. N.T.—Fisher v. Bullock, 198 N. 
T.S. 638, 204 App.Dlv. 523, appeal 

.. dismissed 143 N.EL 736, 237 N.T. 
542. 

46. N.T.—Danzlgrer v. Amalgramated 
. Bank, of City of New Tork, 266 N. 

. T.S. 844, 143 Misc. 126r-^Federal 
Liigrhterage Co. v. Italia-America 
Shipping: Corporation, 210 N.TS., 
458, 126 Misc. 181. j 

47 C.J. p 144 note 81. 


OatLse of action ttnnecessaxy 
Where an additional person is 
made a party defendant in order to 
permit complete determination of the 
Issues, it is unnecessary that plain¬ 
tiff serve ap amended complaint 
showing a claim agrainst the addi¬ 
tional defendant or that the orig¬ 
inal complaint state a cause of ac¬ 
tion against him.—^Toung Inv. Co. v. 
Reno Club, Nev., 208 P.2d 297. 

46. N.T.—^Eastern Optical Co. v. 
General Optical Co., 219 N.T.S. 692, 
219 App.Div. 294. 

47. N.T.—Dunlop v. Sweet Bros. Pa¬ 
per Mfg. Co., 208 N.T.S. 64, 211 
App.Div. 363. 

48. Arlz.—Worden v. Gartln, 288 P. 
279, 86 Arlz. 92. 

S.D.—Corpus Juris cited in Waldeck- 
er V. Wolff, 26 N.W.2d 78, 79, 71 ®. 
D. 478. 

47 C. J. p 144 note 84. 

The joinder of an additional party 
plaintiff is not improper because of 
the failure to issue citation and make 
service on the original defendant 
where the additional party adopted 
the pleading of the original plaintiff, 
and defendant was already, before 
the court on all issues pending , on ci¬ 
tation and answer.—^Armstrong v. 
Anderson, Tex.Clv.App., 56 S.W.2d 
236.... 

106,1 


After Joinder of wife 
Where, in an action for injuries 
to plaintifTs wife, defendant moved 
for a peremptory instruction on the 
ground that such damages were not 
recoverable by the husband, where¬ 
upon he died an amended petition 
making the wife a party plaintiff, it 
was not necessary again to serve de¬ 
fendant with citation.—^Pullman Oo. 
V. Cox, Tex.av.App., 220 SW. 699, 
error dismissed. 

49. Idaho.—^Palrview Inv. Co. v. 
X4amberson, 136 P. 606, 26 Idaho 72. 

60. Ark.—Pillow v, Sentelle, 6 S.W. 
783, 49 Ark. 430. 

61. Ark.—^Pillow V. Sentelle, supra. 

62. N.T.—^Davls v. O'Callaghan, 7 
N.T.S.2d 629, 266 App.Div. 887. 

Bgnlvulent to summons 
Service of copy of answer on de¬ 
fendant brought in under statute is 
equivalent to service of summons, pn 
such- defendant in usual manner.— 
Clearing Realty Corp. v. Pollaci, 288 
N.T.a 186, 188 Misc. 626. 

63. N.T.—Schaller v. Republic Avlar 
tion Corp., 88 N.T.S.2d 640. 198 
Misc. 60—Van Pelt v. City of New 
Tork, 69 N.T.S.2d 116, 188 Misc. 
996—Occhlplnti v. Busceml, 71 N. 
T,S.2d 766. 

64. Pa.—Chavers v. Chadderton, 66 
Pa.Dlst. & Co. 15‘8. 
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over the additional defendant,56 although the case 
against the additional defendant cannot proceed un¬ 
til the complaint has been served and answered, or 
until the period for answer has expirecL^S 

§ 81. Operation and Effect 

a. In general 

b. As to original plaintiff 

c. As to original defendant 

d As to new party 

a. In General 

. Under some statutes an amendment or supplemental 
pleading adding new parties relates back to the bringing 
of the action, but, where the Issues between the plain¬ 
tiff and the original defendant have been fully tried, the 
decision Is not affected by the bringing In of a new 
party. 

Under some statutes an amendment or supple¬ 
mental pleading adding new parties relates back 
to the bringing of the action ;5'^ and there is no new 
suit where a new party plaintiff is introduced by an 
amended original complaint which substantially re¬ 
peats the allegations of the original complaint.58 
So the addition of certain parties plaintiff is not the 
same as the substitution of new ones in place of 
those originally named.®^ However, an ainendment 
changing the parties plaintiff amounts to a volun¬ 
tary dismissal or discontinuance of the original suit 
by plaintiff,®^ and is in effect the bringing of a new 
suit;51 but any irregularity in this respect is waived 
by defendant's voluntarily appearing and pleading 
the general issue-52 Where additional parties de¬ 
fendant are illegally brought into the case, over ob-' 
jection, all subsequent proceedings therein become 
nugatory.52 Where the issues between plaintiff and 
the original defendant have been fully tried, the de¬ 
cision is not affected by the bringing in of a new 
party.54 

Under a statute relating to the impleader of an 


additional defendant who is allegedly liable for all 
or part of plaintiffs claim against the original de¬ 
fendant, the court may in its discretion, in the in¬ 
terest of justice, dismiss the third-party complaint, 
as discussed infra § 82, or direct a separate trial 
of the third-party claim ;55 and, where the court 
severs the issues or severance is granted pursuant 
to the statute relating to third-party practice, the 
severance does not create new rights but merely 
severs the trial, the rights of the parties having al¬ 
ready been fixed by the orders bringing them in as 
parties.55 

b. As to Original PlamtijQf 

A piaintiir who accepts an amendment bringing in 
new parties generally Is in the same position as he would 
have been with the writ originally brought as amended, 
and he should have leave to amend or modify his plead¬ 
ings to assert a cause of action against the new party; 
but the plaintiff need not proceed against an additional 
defendant brought In as liable over to the original defend¬ 
ant, and he cannot recover Judgment against the addi¬ 
tional defendant until and unless by amendment of his 
pleading he states a cause of action against him. 

Where plaintiff invokes the . aid of the court as to 
a nonjoinder of parties and accepts the amendment 
bringing in such parties as suggested by the court, 
he is in the same position as he would have been 
with the writ originally brought as amended.57 As 
a general rule, where a new party is brought in, 
plaintiff should have leave, if he so desires, to 
amend or modify his pleadings,58 such as to assert 
a different cause of action against a new party in¬ 
terpleaded by the original defendant.52 The grant¬ 
ing of such leave, however, is largely within the 
discretion of the court,and it has been held that, 
where the merits of the cause have not been 
changed by the introduction of a new party de¬ 
fendant, plaintiff is not entitled to an opportunity to 
plead or reply to his claim.^^^ Where, after a plea 
in abatement for nonjoinder of defendants, plaintiff 
amends his writ and declaration, and summons in 


59. Fa.—Scabis v. Nobel, 63 Pa.Dist. 
& Co. 52, 13 Som. 390, 10 Fay.L.J. 
199, 61 York 188—Chavers v. Cha4- 
derton, 55 Pa.Dist & Ck>. 158. 

86. P€U—Scabis v. Nobel, 63 Pa-Dlst. 
& Co. 52, 13 •Som. 390, 10 Fay.L.J. 
199, 61 York 188—Chavers v. Chad- 
derton, 55 Pa.Dist. & Co. 158. 

57. Ala-—^Hayes v. Sanders, 80 So. 

682, 16 Ala.App. 608. 

Effect of notice or vouchlnsr, or call- 
infir in •warranty see infra S§ 83, 84. 
One ha'vlng a Joint Interest may 
.be added as party plaintiff and Join¬ 
der -vTill relate back to orifirlnal insti- 
.tution of action.—Webster v. Joplin 
Water Works Co., 177 S.W.2d 447, 
352 Mo. 327. 


58. Tex.—^Bversberfir v. Miller, Civ. 
App., 56 S.W. 223. 

59. La.—Dufiras v. Powell, 1 So.2d 
677, 197 La. 409. 

60. Ala.—White v. Bills, 110 So. 166, 
21 Ala-App. 572. 

61. Ala.—White v. Bills, supra. 
Ark,—Hastingrs v. XT. S. Fidelity, etc., 

Co., 172 S.W. 1016, 116 Ark. 220. 

62. Ala.—White v. Bills, 110 So. 166, 
21 Ala-App. 672. 

63. Ga-—^Troup v, Tomberlin, 130 S. 
B. 641, 34 Ga.App. 623. 

47 C.J. p 14^ note 92. 

64. N.Y.—^Murphy v,. Gate, 268 N.Y. 
S, 486, 236 App.Div. 708. 

65. N.Y.—Thomas . J. Nolan, Inc. v. 
Martin & William Smith, Inc., 86 
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N.Y.S.2d 380, 193 Mlsc. 877, af¬ 
firmed 86 N.Y.S.2d 387. 

66. N.Y.—Occhipinti v. Buscemi, 71 
N.Y.S.2d 766. 

67. Vt.—^Lowell v. Wood, 118 A. 887, 

' 96 Vt. 218. 

47 C.J. p 144 note 93. 

68. Va.;—^Dabney v. Preston, 26 
Gratt 888, 66 Va. 838. 

69. Tex.—Wahl v. Ramsey, Civ.App., 
218 S.W. 569. 

70w N.C.—Aldrldgre v. Greensboro 
Fire Ins. Co., 140 S.E. 706, 194 N. 
C 683 

47 C.J. p 146 note 96. 

71. Mo.—Wellman v. Bismukes, .42 
Mo. 101. 

47 C.J. p 146 note 97. 
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the persons named in the plea, but afterward dis¬ 
continues against them, he is not thereby prevented 
from denying the fact set forth in the plea of abate¬ 
ment that such persons were jointly liable with de- 

fendant.72 

Under statutes or rules of court permitting de¬ 
fendant to bring in an additional defendant who 
may be jointly or severally liable with him, or liable 
over to 'him, for the cause of action declared on, 
discussed supra § 74 j, plaintiff is not compelled to 
proceed against the additional defendant,73 and, in 
the absence of a statute providing otherwise, plain¬ 
tiff may decline to litigate any issue tendered by a 
person brought in by defendant as liable over to 
him, where plaintiff makes no complaint against 
such person and demands no judgment but 
plaintiff may choose to litigate any issues tendered 
by the new defendant in its pleadings and by rea¬ 
son of his conduct on the trial.75 Ordinarily plain¬ 
tiff is not affected by defendant's bringing in the 
additional defendant, nor can he prevent the adjudi¬ 
cation of their rights inter sese;76 and if plaintiff 
has no right of action against the person brought 
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• in by the original defendant, and there is no issue 
between them, he cannot recover judgment against 
such additional defendant.77 Under some provi¬ 
sions plaintiff cannot have judgment against the 
third-party defendant until and unless by amend¬ 
ment of his pleading he states a cause of action 
against the third-party defendant,73 and ordinarily 
no such judgment may be recovered where plaintiff 
elects not to file a supplementary statement of claim 
against the additional defendant73 

It may be the rule, however, under a statute pro¬ 
viding for bringing in a third-party defendant, 
whereupon plaintiff “may” amend his pleadings to 
assert any claim which would have been assertable 
had the third-party defendant been joined originally 
as a defendant, that plaintiff has the option to accept 
the third-party defendant as a defendant.^0 In a 
proper case, where authorized by the rules of prac¬ 
tice, plaintiff may be entitled to judgment against the 
additional defendant3i after averment of a cause of 
action against the additional defendant by a sup¬ 
plementary statement of claim ;32 but the failure to 
file a timely supplementary statement of claim 


7a. Mass.—Wilson v. Nevers, 20 
Pick. 20. 

73. Pa.—^First Nat. Bank v. Baird, 
150 A. 165, 300 Pa. 92. 

74. N.Y.—^Municipal Service Real 
Estate Co. v. D. B. & M. Holding 
Corporation, 178 N.B. 745, 257 N. 
T. 428, 78 A.L.R. 328--Terry & 
Gibson v. Bank of New York & 
Trust Co., 273 N.Y.S. 32, 242 App. 
Div. 699. 

fitatnte does not xeanire plaintiff to 
move against additional defendants 
brought in by scire facias, since the 
words "additional defendants" are 
used in sense of "third parties.”— 
First Nat. Bank v, B^rd, 150 A. 165, 
800 Pa. 92. 

76. N.Y.—Terry & Gibson v. Bank of 
New York & Trust Co., 273 N.Y.S. 
82, 242 App.Dlv. 699. 

76. Pa.—Rau v. Manko, 17 A.2d 422, 
841 Pa. 17—^Daly v. Yeadon Bor¬ 
ough, Com.Pl., 31 DeLCo. 380. 

77. U.S.—Grobel v. Miller, C.C.A.Pa., 
71 P.2d 503. 

Pa.—First Nat. Bank v. Baird, 150 
A. 165, 300 Pa. 92—^Mershon v. Bor¬ 
ough of Mlllerstown, 193 A. 328, 
128 Pa.Super.. 248. 

78. Mo.—State ex rel. McClure v. 
Dinwiddle, 218 S.W.2d 127, 858 Mo. 
15. 

79. Former role of court 

(1) The text rule applied under 
formerly prevailing rule of court.— 
Davidson v. Patterson, 21 A.2d 30, 
342 Pa. 466—^Rau v. Manko, 17 A.2d 
422, 841 Pa. 17—Daly v. Yeadon Bor¬ 
ough, Pa.Com.Pl., 81 Del.Co. 880— 


Alansky v. White Transit Co., Pa. 
Com.Pl., 85 Luz.Leg.Reg. 41. 

(2) Where plaintiff had already 
commenced an action directly against 
defendant in another county court, 
when such defendant was sought to 
be added to a prior action instituted 
by plaintiff against other defendants 
in another court and the causes of 
action were the same, the attempt 
to add such defendant was unauthor¬ 
ized so that plaintiff's failure to file 
a supplementary statement against 
the added defendant in time reaulred 
by rules of civil procedure did not 
bar plaintllTs right to recover 
against such defendant in the prior 
suit.—^Kennedy v. Iron City Elec. Co., 
42 A.2d 164, 362 Pa. 125. 

80. Mo.—State ex rel. McClure v. 
Dinwiddle, 218 S.W.2d 127, 858 Mo. 
15. 

81. Pa.—^Majewska v. Lemka, 183 A. 
777, 321 Pa. 869—Sullivan v. City 
of Pittsburgh, 27 A.2d 270, 160 Pa. 
Super. 252—^Klns v. Pittsburgh 
Rys. Co., Com.Pl., 92 Pittsb.Leg.J. 
46, affirmed 34 A.2d 809, 154 Pa. 
Super. 29—^Kindler v. City of Pitts¬ 
burgh, Com.Pl., 90 Pittsb.Leg.J. 
371. 

Bepresentatlon by same oonnsel 

Where, in an action to recover for 
injuries resulting from an automobile 
accident, plaintiff and the additional 
defendant, who was the driver of the 
cax in which plaintiff was a passen¬ 
ger, are represented by the same 
counsel, a Judgment entered in favor 
of the original defendant and for 
plaintiff against the additional de¬ 
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fendant cannot stand, even though 
the additional defendant was not in¬ 
jured by the representation; but a 
Judgment entered in favor of the 
original defendant at the same trial 
cannot be opened where two terms 
of court have intervened between the 
time it was entered and the time of 
the filing of the petition to open, and 
where in any case the additional de¬ 
fendant does not contest the Justice 
of that Judgment.—Schott v. Senger 
Transp. Co., 40 Pa.Dist. & Co. 204. 

82. Pa.—^Pracuta v. Alex C. Fergu¬ 
son Co., Com.Pl., 43 Pa.Dist. & Co. 
817—Wallace v. City of Philadel¬ 
phia, Com.Pl., 40 Pa.Dist. & Co. 
242—^Muller v. Harrlgan, Com.Pl., 
84 Del.Co. 270—^Bell Telephone Co. 
V. Baltimore & O. R. Co., Com.Pl., 
91 Plttsb.Leg.J. 289, affirmed 88 A. 
2d 732, 166 Pa.Super. 286. 
Frooednre for subseduent prooeedisgs 
Pa.—Bell Telephone Co. v. Baltimore 
& O. R. Co., supra. 

Time for filing 

(1) In general.—^Kennedy v. Iron 
City Elec. Co., 42 A.2d 164, 352 Pa. 
126—Federico v. City of Philadelphia, 
40 Pa.Dist. & Co. 159—Stansfleld v. 
Vanbelle, 40 Pa.Dist. & Co. 10—Laws 
V. Susquehanna Tp., Dauphin Coun¬ 
ty., Com.Pl., 54 Dauph.Co. 176—Ken¬ 
nedy V. Zanarlnl, Com.Pl., 24 WestCb. 
177. 

(2) Circumstances under which be¬ 
lated filing of supplementary state¬ 
ment of claim will or will not be per¬ 
mitted have been detailed.—^Pinsky 
V. Master. 40 Pa.Dlst. & Co. 611, af¬ 
firmed 28 A.2d 727, 348 Pa.. 461—Fed- 



PARTIES 


67 G.J.S. 


§ 81 

against an added defendant resulting in the dis¬ 
charge of such defendant from the proceeding does 
not bar plaintiiFs right to recover against such de¬ 
fendant in a later suit on the same cause of action, 
pending at the time it was sought to add defendant 
as a party to the prior action.^^- a statute author¬ 
izing plaintiif to amend his pleading to assert a 
claim against the third-party defendant does not 
contemplate the service of a summons by plaintiff 
on the third-party defendant, and plaintiff need only 
apply for an appropriate amendment of the orig¬ 
inal summons.^^ 

c. As to Original Defendant 

Where new parties are brought In, the defendant 
should be permitted to amend and modify his pleadings, 
and, where he brings In an additional defendant liable 
ever to him for the plaintiff's claim or Jointly or severally 
liable thereon with him, he Is an adverse party as to the 
additional defendant, and may be entitled to take Judg¬ 
ment against the additional defendant liable over to 
him, after Judgment has been entered for the plaintiff 
against the original defendant. 

Where new parties are brought in, defendant 
should have liberty, if he so desires, to. amend and 
modify his pleadings.*® He is entitled to an op¬ 
portunity to plead to an amended complaint, mak¬ 
ing a third person a party defendant,*® and to de¬ 
mand such relief against either plaintiff or the add¬ 
ed defendant as he may be entitled to.**^ Where, 
(however, defendant has been unsuccessful on the 
trial of the action against him, he may not, on 
plaintiffs subsequent joinder of an additional party, 
reopen the trial by serving an amended answer,** 


but his remedy is by motion to set aside the deci¬ 
sion and to reopen the trial.** Where an amend¬ 
ment bringing in a new party plaintiff is in effect 
a new suit, defendant need not answer until he has 
notice thereof.*® 

If additional parties defendant are illegally 
brought in, the original defendant has a right to 
have his defenses tried independently of, and unaf¬ 
fected by, the rights of such parties,*i and the fact 
that such parties are, in the final judgment, dis¬ 
charged does not prevent defendant from insisting 
on such right*^ The allegations of defendant's mo¬ 
tion to bring in other parties defendant may not 
be treated as part of the complaint at the trial, 
since the allegations merely serve to put before 
the court the grotmds on which the claim is made 
for summoning of additional parties and may not 
afford any basis for judgment against him.** 

An original defendant setting up a counterclaim 
by which a third person is brought in as an addi¬ 
tional defendant is a "plaintiff” to the extent that 
he asserts a claim against the additional defend¬ 
ant.*^ Defendant who has brought in an addition¬ 
al defendant liable over to him for plaintiffs claim 
or jointly or severally liable thereon with him is 
an adverse party as to the additional defendant,*® 
and he is entitled to keep the additional defendant 
in the case to enforce contribution if the, jury finds 
against both defendants,** notwithstanding plain¬ 
tiff states no claim against the additional defend¬ 
ant and -cannot recover against the latter;**^ but 
he cannot assert an individual and separate claim 


erioo V. City of Philadelphia, supra 
—^Stansfleld v. Vanbelle, supra. 

(3) Final order of county court 
dismissing exceptions to its decree 
refusing plaintiffs petition for leave 
to file belated supplementary state¬ 
ment when additional defendant was 
added and afilrming such decree was 
conclusive, where parties did not ap¬ 
peal therefrom.—Kennedy v. Iron 
City Elec. Co., 42 A,2d 164, 352 Pa. 
125. 

83. Pa.—Kennedy v. Iron City Elec. 
Co., supra. 

84. K':T.—Jacobs v. DrlscoU, 78 N.T. 
S.2d 813. 

85. V€L—^Dabney v. Preston, 26 
Gratt. 838, 66 Va. 888., 

86. N.T.—^battelbaum v. Tannen- 
baum, 64 N.T.S. 824, 61 App.Dlv. 
.667. 

87. N.T.—Dattelbaiun. v. Tannen- 
baum, supra. 

88. N.T,—^Murphy v. Gate, 258 N.T. 
8. 486, 236 App.Biv. 708., 

86. N.T.—^Murphy v. Gate, supra. 


90. Tex.—Eversberg v. Miller, Civ. 
App., 66 S.W. 228. 

47 C.J. p 146 note 6. 

91. Ga.—^Troup v. Tomberlin, 130 S. 
E. 641, 34 GaApp. 623. 

92. Ga,—^Troup v. Tomberlin, suprcu 

93. Conn.—Woods v. Lavitt, 149 A. 
392, 110 Conn. 668. 

94. N.T.—Kendall v. Lecody, 77 N. 
T.S.2d 178. 

95. Pa,—Simodejka v. Williams, 62 
A.2d 17, 360 Pa. 332. 

96. Pa.—Simodejka y. Williams, su¬ 
pra—^Rau V. Mankb, 17 A.2d 422, 
341 Pa. 17—^Battle v. Laurel Line 
Taxicab Co., 52 Pa.l>ist & Co. 634, 
46 Lack.Jur. 57. 

■ ■ 

97. Pa.—^Rau v. Manko; 17 A.2d 422, 
341 Pa. 17. 

Vreatlng writ as amended 

(1) Where, in an action by a par¬ 
ent against a third party for inju¬ 
ries received while a passenger In 
a car driven by his unemancipated 
minor son, the original defendant 
Joins the minor son as an additional 
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defendant by writ of scire facias, al¬ 
leging him to be solely liable to the 
plaintifiC, but the Jury returns a ver¬ 
dict against the defendants Jointly, 
the court need not grant a new trial 
and permit amendment of the pree- 
cipe for the writ of scire faoias and 
the writ so as to aver that the ad¬ 
ditional defendant is Jointly rather 
than solely liable, but may treat it 
as amended and enter Judgment on 
the verdict, but control the execu¬ 
tion so that it may be used by the 
plaintifiC only against the original de¬ 
fendant and by the latter to compel 
contribution from the additional de¬ 
fendant.—^Morris v. McKinley, 38 Pa 
List. & Co. 696. 

(2) It has been held, however, that, 
where scire facias to bring in addi¬ 
tional defendant alleged merely that 
additional defendant was solely lia¬ 
ble, directing verdict for additional 
defendant as to whom original de¬ 
fendant had not prima facie made 
out sole liability was not error, re¬ 
gardless of whether additional de¬ 
fendant was Jointly or severally liar 
ble ^th, or liable over to;- original 
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for damages against tihe additional defendant.^^ 
The issues raised between the original defendant 
and an additional defendant brought in by the orig¬ 
inal defendant may be the same as, or different 
from, the issue raised between plaintiff and the 
original defendant, but whatever issue is raised is 
finally determined between the original and addi¬ 
tional defendants.^^ 

The original defendant may be entitled to take 
judgment against the additional defendant liable 
over to him, after judgment has been entered for 
plaintiff against the original defendant^ unless the 
original defendant has failed to state a cause of ac¬ 
tion against the additional defend'ant.2 If the stat¬ 
ute provides that the claim of the original defend¬ 
ant shall proceed to such judgment as may be prop¬ 
er, the court, where the impleaded defendant is an 
indemnitor against loss as distinguished from an 
indemnitor against liability, should render a con¬ 
ditional or provisional judgment against the im¬ 
pleaded defendant, requiring payment of such judg¬ 
ment after a showing that the original defendant 
has satisfied plaintiffs judgment.^ A defendant is 
not required, however, to prove payment of the 
judgment against him before he may proceed on 
his third-party complaint against a person allegedly 
liable to him for plaintiff's claim.* 

d. As to New Party 

(1) In general 
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(2) Person interested 

(3) Person liable 

(4) Time to plead and prepare for trial 

(1) In General 

A person who !s brought In as a new party under 
an order of court, by appearing and taking part In the 
proceedings, acquiree the standing of a party to the ac¬ 
tion, and his rights and liabilities may be the same as 
though the original action had been brought against him. 

A person who is brought in as a new party under 
an order of court, by appearing and taking part in 
the proceedings, acquires the standing of a party 
to the action,5 and, although his pleading discloses 
such an interest in the subject matter as would have 
entitled him to become a party on application, the 
fact that such application was not made is imma¬ 
terial.® The rights and liabilities of a new de¬ 
fendant brought in by amendment are the same as 
though the original action had been brought against 
him, and as to him tiie amendment is the beginning 
of a new suit;'^ and under a statute providing that 
it shall be the duty of the court, at any time before 
trial, to order the joinder of a person as plaintiff 
if injustice will not be done thereby, and that the 
liability of any person who shall have been so add¬ 
ed as coplaintiff shall be the same as though such 
person had been originally joined in the cause, the 
responsibility of the new plaintiff relates back to 
the commencement of the suit® The law with re¬ 
spect to interveners is inapplicable to additional de- 


defendant.—^Yellow Cab Co. of Phila¬ 
delphia V. Rodgers, C.C.A.Pa., 61 P.2d 
729. 

88. Pa.—Kaszalowicz v. Mowry, 47 
Pa.Dist. & Co. 122, 

89. N.T.—Booth V. . Silverman, 283 
N.T.S. 35, 167 Misc. 93. 

1. Pa,!—School Diet of Borough of 
Bddystone v. Lewis, lOl Pa.Super, 
683. 

Defect onxed 

Judgment for original defendant 
will not be reversed for failure of 
pleading to set forth bond relied on 
where additional defendant in affida¬ 
vit of defense furnishes copy of 
bond.—School Dist. of Borough of 
Bddystone v. Lewis and Maryland 
Casualty Co., 101 Pa.Super. 688. 

2. Pa.—^Nunamaker v. Finnegan, 168 
A. 482, 110 P€uSuper. 404. 

8. N.T.—125 West 46th Street Res¬ 
taurant Corporation v. Framax 
Realty Corporation. 293 N.t;S. 216. 
249 App.DiVi 689—First Nat. Bank 
V. Bankers' Trust Co., 271 N.Y^S. 
191, 151 Misc. 283. . • 

4. N.T.—Occhipinti v. Buscemi, 71 
N.T.S.2d 766. 


8. Okl.—Nelson v. Garrett. 200 P.2d 
420. 

47 C.J. p 146 note 9. 

Party for all purposes 
In trustee’s action to recover mon¬ 
ey held in escrow, order making 
county a party and amending com¬ 
plaint by inserting an allegation that 
county was asserting a claim to mon¬ 
ey made county a party defendant 
for all purposes.—^Delehanty v. Hur¬ 
ley, 63 N.T.S.2d 604, 269 App.Div. 
672, appeal denied 64 N.T.S.2d 727, 
269 App.Div. 766, appeal denied 62 
N,B.2d 492, 294 N.T. 870, affirmed 
64 N.E.2d 284, 295 N.T. 679. 

Capacity In which appearance made 
Whether third person who was 
made a party plaintiff to suit, on de¬ 
fendant’s request in cross bill, was 
Improperly made a party plaintilf in¬ 
stead of a party defendant was im¬ 
material, where third person entered 
a general appearance, filed answer to 
original petition, and demurred to 
defendant’s answer and cross bill, 
since court had authority to enter 
suqh a decree for or against third 
person as equities demanded irre¬ 
spective of capacity in which third 
person appeared.—^Broym v, Derway, 
192 A. 16, 109 Vt 37. 
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Waiver of defects of service 

Where an additional defendant en¬ 
ters an appearance and pleads to 
the merits, he thereby waives all 
questions relating to service, and 
cannot thereafter have the order of 
the court making him an additional 
defendant set aside.—^Morris v. Lor- 
anger, 80 Del.Co. 187, 41 Pa.Dist & 
Co. 13. 

Necessity of answw 
Where one member of Joint venture, 
brought, action against the others 
for an accounting but the, parties 
stipulated for entry of an Interlocu¬ 
tory judgment and for Joining of 
other parties, new party defendant 
■who was entitled to relief by way of 
an accounting under the pleadings 
and interlocutory Judgment was not 
required to serve -an answer.^Adel- 
son V. Dreman,. 86 N.T.S.2d 841, 2'74 
App.Div. 605. 

8. Colo.—^Tom Boy Gold Mines Co. 
V. Green, 68 R. 845, 11 ColoJApp. 
447. 

7. N.H.—^Atwood V. Berry, 179 A. 
412, 87 N.H. 331—Lewis v. Hines, 
120 A. 728, 81 N.H. 24. 

8. Fla,.—^Puleston v. Alderman, 4 8o. 
i 2d 704, 148 Fla. 353. 
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fendants brought into a case by the court's order 
on the original defendant's motion.^ 

A person joined in a cause may move to vacate 
the order making him a party, as discussed supra 
§ 80 e (2), or he may take such steps as though he 
had originally been a party to the action.^® A party 
who has been brought in as a defendant, who has 
been duly served, or who has entered his voluntary 
appearance, may not, however, move to dismiss the 
action as to himself on the ground of want of ju¬ 
risdiction where it is regularly pending and he is a 
necessary party thereto.il The action should not 
be dismissed, as against a person brought in as an 
additional plaintiff, without giving such party an 
opportunity to present his claims and resist con¬ 
trary claims.i2 

Under some rules of practice, any objection to an 
answer can be made only by plaintiff and not by 
a defendant brought in to answer a counterclaim ;13 
npr can the added defendant move to dismiss a 
counterclaim of the original defendant under which 
he was brought in under a rule of practice granting 
such right only to plaintiff.i^ A person brought in 
as a party defendant is entitled to an affirmative 
charge where the evidence makes no case against 
the original parly defendant.i5 

A new party brought in by a cross complaint^ if 
he appears, becomes a party to the whole actioni® 
and is bound by the judgment as to all matters 
which are or might be litigated therein,i7 including 
matters covered both by the complaint and the cross 
complaint 1* He may demur to the cross com- 

9. N.C.—^Baucom v. First Nat Bank, 

167 S.B. 72, 203 N.C. 826. 

10. Cal.—Lori, Limited v. Wolfe, 192 
P.2d 112, 86 CalJlpp.2d 64. 

Okl.—^Nelson v. Garrett 200 P.2d 
420. 

47 C.J. p 145 note 12. 

Bislit to file cross complaint 
Cal.—Lori, Limited, v. Wolfe, 192 P. 

2d 112, 86 Cal.App.2d 54. 

11. Elan.—^Redlon v. Fish-Keck Co., 

64 P. 285, 7 Kan.App. 473. 

12. Okl.—Nelson v. Garrett 200 P. 

2d 420. 

18. N.Y.—Town of Harrison v. Sun¬ 
ny Bidge Builders, 8 N.T.S.2d 632, 

170 Mise. 101—Stokes v. Ottoman 
American Development Co., 228 N. 

T.S. 728, 132 Misc. 125, affirmed 231 
N.T.S. 895. 224 App.Dlv. 838. 

14. N.T.—^Stokes v. Ottoman Ameri¬ 
can Development Co., supra. 

15. Ala.—^Richaxdson v. Hopkins, 

118 So. 465, 218 Ala. 280. 

16. N.M.—Tounfir v. Vail, 222 P. 912, 

29 N.M. 824, 84 A.L.R. 980. 

17. N.M.—^Younsr v, Vail, supra. 


plaint^^ or answer the original complaint but he 
may not demur to the original complaint^i 

(2) Person Interested, 

Where a person having or claiming an interest In the 
subject matter Is brought in as a party defendant, he has 
a substantial right to be heard on ail matters which ma¬ 
terially affect his Interest, and ordinarily he may defend 
on the merits as though he were an original party de¬ 
fendant, unrestricted by any of the prior proceedings. 

Where a person having or claiming an interest 
in the subject matter is brought in as a party de¬ 
fendant, he has a substantial right to be heard on 
all matters which materially affect his interest.22 
He may defend on the merits as though he were an 
original party defendant,^^ unrestricted by any of 
the prior proceedings,^^ and may have the entire 
case reopened in so far as his rights are involved.25 
Where, however, he claims title through the ori^nal 
defendant, and is made a party defendant after issue 
joined between th(5 original parties, he may not 
demur to the complaint,^® and where the order 
bringing him in as a party provides that he be 
served with a copy of the original defendant's sup¬ 
plemental answer, instead of directing service of 
a copy of the complaint on him, he is not entitled 
to answer the complaint and assert counterclaims 
as against plaintiff along with other persons who 
are not parties to the action.27 It has been held 
that he is not entitled, in the absence of an express 
request or order of the court, to a repetition of the 
evidence already given,28 but that a decision, as 
to him, cannot be based on evidence in the case in 
which he took no part.22 

could not be affected by settlement 
made by original defendant.—^Inde¬ 
pendent School Dist. of City of Aber¬ 
deen V. First Nat. Bank, 289 N.W. 
425, 67 S.D. 100. 

24. S.D.—Cooper V. Henry, 141 N.W. 

. 90, 81 S.D. 869. 

25. Ariz.—^Henshaw v. Salt River 
Valley Canal Co., 64 P. 677, 6 Ariz. 
151. 

26. Okl.—Simpson v. Hillis, 120 P. 
672, 80 Okl. 661, Ann.Cas.l913C 
227. 

47 C.J. p 145 note 19. 

27. N.Y.—^Beck Chemical Equipment 
Corporation v. Beattie Mfg. Co., 46 
N.Y.S.2d 686, 267 App.Div. 506. 

28. Philippine.—CabeUo v. Cabello, 
87 Philippine 328. 

29. Ky.—^Brock v. Howard, 200 S.W. 
2d 734, 304 Ky. 811. 

Opportunity to make own defense 
In action against grantee of sur¬ 
face of land to quiet title in plain¬ 
tiffs, defendcmt’s grantor who had re¬ 
tained mineral rights should have 
been given opportunity to make his 


18. N.M.—^Young v. Vail, supra. 

19. Wls.—^Lumbermen's Nat. Bank 
V. Corrigan, 166 N.W. 650, 167 Wis. 
82. 

20. Wls.—Lumbermen's Nat. Bank v. 
Corrigan, supra. 

21. Wis.—^Lumbermen's Nat Bank v. 
Corrigan, supra. 

22. ria,—Stokely v. Connor, 85 So. 
678, 80 Fla. 89. 

Ky.—^Brock v. Howard, 200 S.W.2d 
734, 304 Ky. 811. 

23. S.D.—Cooper v. Henry, 141 N.W. 
90, 31 S.D. 369. 

Bight to have action tried 
In action against depositary for 
conversion of funds, effect of filing 
of equitable counterclaim, set-off, and 
cross petition by depositary, and or¬ 
der bringing in additioncU parties, en¬ 
joining commencement of any new 
action, prosecution of any pending 
action and requiring accounting, in¬ 
vested another depositary brought in 
with the same rights as original de¬ 
fendant to have action tried in man- 
^ ner ordered by court, and such rights 
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(3) Person Liable 

Under a statute so providing, where a third person Is 
brought In as a party defendant on the motion of the 
original defendant as being liable for the claim, he be¬ 
comes a party to the action not merely In respect of the 
claim asserted by the original defendant, but also as to 
the cause of action asserted by the plaintiff against the 
original defendant, so as to entitle him to contest the 
claim In the main action. An impleacled defendant may 
move to withdraw from the case, or he may defend against 
the third-party claim of the original defendant. 

Ordinarily, where a third person is brought in as 
a party defendant on the motion of defendant as 
being liable for the claim, he need not answer plain¬ 
tiffs statement of claim,80 and, except where it is 
provided otherwise by statute, he is not entitled to 
plead to the complaint,especially where he is 
not a necessary party and his rights could be fully 
protected by the original defendants^ or where the 
order bringing him in provides for the service of 
the answer on him and gives him time to plead 
thereto.ss So it may be the rule that the impleaded 
defendant does not become a party to the original 
controversy and may enter a defense only to the 
original defendant’s claim against him for indem¬ 
nity 4 and the additional party may not, in the 

own defense, and hence evidence tak¬ 
en between plaintiffs and defendant 
was improperly considered against 
defendant’s grantor when he was 
added as a party by amendment aft¬ 
er proof was taken.—^Brock v, How¬ 
ard, supra. 

Xodgment 

Court erred in rendering judgment 
against alleged partner of defendant, 
where alleged partner had been 
brought in as party defendant after 
all testimony had been taken and just 
before final submission of the case.— 

Jones V. Boen, 103 S.W.2d 626, 193 
Ark. 921. 

30. Pa.—^First Nat. Bank v. Baird, 

160 A 166, 300 Pa. 92. 

31. Ind.—Van Gundy v. Carrigan, 30 

N.E. 938, 4 Ind.App. 333. 

Xa New York 

(1) Under a statute which former¬ 
ly prevailed, indemnitor, impleaded 
as defendant, could create no contro¬ 
versy with plaintiff by serving an¬ 
swer to complaint against original 
defendant.—^Municipal Service Real 
Estate Co. v. D. B. & M. Holding 
Corporation, 178 N.B. 746, 267 N.T. 

423, 78 A.I-.R. 823—Marsh v. Stand¬ 
ard Accident Ins. Co., 262 N.T.S. 206, 

141 Misc. 484, modified on other 
grounds 264 N.T.S. 1042, 236 App.Div. 

662. 

(2) Additional defendant could not 
compel original defendant to set up 
any defense or even denial against 
plaintiff.—Palllck v. Amalgamated 
Bank of New York, 249 N.T.S; 238, 

2’82 App.Div. 127. 


absence of provision therefor, counterclaim against 
the original defendant.^® 

By virtue of express provision of statute, how¬ 
ever, the impleaded defendant may become a party 
to the action not merely in respect of the claim as¬ 
serted by the third-party plaintiff, that is, the orig¬ 
inal defendant, but also as to the cause of action 
asserted by plaintiff against the original defend¬ 
ant and it has been held that, under some pro¬ 
visions authorizing a third-party action, the orig¬ 
inal defendant and the third-party defendant are 
adverse parties and, with respect to the third-party 
claim based on liability to the original plaintiff,, 
the original plaintiff, original defendant, and third- 
party defendant are all adverse parties.^7 So the 
third-party defendant may have the rights of a party ^ 
adverse to plaintiff, for the purpose of contesting 
plaintiffs claim against the third-party plaintiff,*^ 
and he may assert against the original plaintiff any 
defenses which the original defendant has to plain¬ 
tiff’s claim.S2 

Ah impleaded defendant may move to withdraw 
from the case^<> or he may defend against the third- 
party claim of the original defendant but he 

by the former against the latter does 
not prevent defendant from moving 
to strike a counterclaim filed by the 
additional defendant against the orig¬ 
inal defendant since a motion to 
strike is not a pleading.—Bigler v. 
Perry, 66 Pa.Dlst. & Co. 644. 
Counterclaim permitted 
P€L—Stein V. Pittsburgh liys. Co., 
Com.Pl., 93 Pittsb.Leg.J, 64. 

36. N.T.—Jacobs v. Driscoll, 78 N.T. 
B.2d 813. 

37. Mo.—Camden v. St Louis Public 
Service Co., 206 S.W.2d 699, 239 
Mo.App. 1199. 

38. N.T.—^Murray Oil Products Co- 
V. Poons Co., 74 N.T.S.2d 814, 190 
Misc. 110, affirmed 80 N.T.S.2d 28, 
191 Misa 1006—Jacobs v. Driscoll, 
78 N.Y.S.2d 813. 

39. N.T.—Jacobs v, Driscoll, supra. 

40. N.T.—Jacobs v. Pellegrino, 277 
N.T.S. 664, 164 Misc. 661. 

Revocation of order of joinder gen¬ 
erally see supra § 80 e (2). . 

Time for motion 

A motion to dismiss the joinder of 
an additional defendant on the 
ground that no statement of claim 
or affidavit of defense had been filed 
prior to his joinder heed not be filed 
within twenty days after service of 
the petition and order.— Yerger v. 
B. E. Block & Bros., 47 Pa.Dlst & 
Co. 622. 

41. N.T.—^Murray Oil Products Co. 
V. Poons Co., 74 N.T.B.2d 814, 190 
Misc. 110, affirmed 80 N.T.S.2d 28, 
191 Misc. 1006. 


(8) Additional defendant could not 
Interpose counterclaim against plain¬ 
tiffs. but was limited in defense to 
matters set up in original defend¬ 
ant’s claim against him.—^Fenner v. 
Cahn, 261 N.T.S. 628, 146 Misc. 210. 

32. Ind.—^Van Gundy v. Carrigan, 80 
N.E. 938, 4 Ind.App. 833. 

33. N.T.—^Manufacturers’, etc.. Bank 
V. Welch, 9 N.T.S. 689. 

47 C.J. p 146 note 26. 

34. xmder statute which formerly 
prevailed 

N.T.—^Municipal Service Reed Estate 
Co. V. D. B. & M. Holding Corpora¬ 
tion. 178 N.E. 745, 267 N.T. 423, 78 
AL.R. 323—Travlos v. Commercial 
Union of America, 238 N.T.S. 692, 
135 Misc. 896—Wischnie v. Dorsch, 
91 N.T.S.2d 668. 

35. Pa.—^Bigler v. Perry, 66 Pa.Dist. 
& Co. 644—Solomon v. Stauffer, 
Com.Pl., 63 York Leg.Rec. 106. 

Separate Claim for damages 
While the law does not expressly 
preclude an additional defendant 
from filing counterclaim against the 
original defendant, even though the 
original defendant does not assert a 
claim against the additional defend¬ 
ant, the additional defendant may 
not insert into the case his separate 
claim for damages against the orig¬ 
inal defendant.—^EZaszaJowicz y. Mow- 
ry, 47 Pa.Dlst & Co. 122. 

Motion to strike counterclaim 
Rule prohibiting any pleadings be¬ 
tween an additional defendant and 
plaintiff other than a counterclaim 
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must raise by appropriate pleading his objections 
to being joined in the cause^^ 2 x 16 , to plaintiff's at¬ 
tempt to plead a direct cause of action against him.^^ 
The procedure available to the additional defend¬ 
ant to move to correct a defective third-party com¬ 
plaint or to challenge the propriety of the impleader 
is discussed infra § 82. 

In the absence of some pleading stating a cause 
of action against a defendant brought into the ac¬ 
tion or a showing that he is a necessary and prop¬ 
er party to the action, he is entitled to be dis¬ 
charged.^^ Where the additional defendant is not 
shown to be liable to the original defendant for the 
claim sued on, defendant’s third-party complaint 
should be dismissed, and, where judgment is en¬ 
tered in favor of the original defendant in the 
main action, the proper procedure is to dismiss 
without prejudice the third-party complaint against 
the additional defendant claimed to be liable over 
to the original defendant, and not the entry of the 
judgment in favor of the third-party defendant.^6 
In an action by a wife to recover for injuries sus¬ 
tained in which the husband is joined as an ad¬ 
ditional defendant on an allegation that he is joint¬ 
ly or solely liable, it has been held that the hus¬ 


band is a party only with respect to the liability 
to the original defendant for contribution should 
joint liability be established^ and no judgment may 
be rendered against him should it be found that 
he is solely liable.^7 

(4) Time to Plead and Prepare for Trial 

A third person brought In as a new party defendant 
should, to the extent that he is permitted to plead, be 
allowed time to plead and prepare for trial. 

A third person brought in as a new party defend¬ 
ant should, to the extent that he is permitted to 
plead, be allowed time to answer or plead,^^ and 
ordinarily he is entitled to the time allotted to an 
original defendant in which to plead,^^ and pre¬ 
pare for trial,50 although he is ordered to plead 
instanter.5i Under some statutes, however, the 
court may in its. discretion allow a new party de¬ 
fendant more than the statutory time in which to 
plead to an amended complaint ;52 and, where he 
has represented another defendant in preparing a 
defense identical with his own, the court may limit 
the time in which he may plead.55 It has been held 
that if he is brought in as a codefendant after the 
declaration is filed he is not bound to plead until a 
declaration has been filed against him.®^ Where 


SnbxnissioiL to court 
Where third-party defendant, in 
addition to contesting’ plaintilTs 
claim against defendant, showed In 
its brief a partial defense to third- 
party claim, it thereby submitted to 
court for disposition the third-party 
claim against it, notwithstanding 
absence of motion for summary Judg¬ 
ment by third-party plalntlif against 
third-party defendant—^Murray Oil 
Products Co. V, Poons Co., supra. 
Pailnre to enter appearance 

The failure of an additional de¬ 
fendant in a tort action to enter an 
appearance does not constitute an 
admission of all facts alleged in 
original defendant’s complaint, or 
prevent him from denying at trial 
those not admitted by failure to file 
an answer.—^Vangel v. Shuster, 67 
Pa.Dist. & Co. 266. 

42. Pa.—^Dubln v. Clendening, 88 Pa. 

DIst. & Co. 391. 

XTecessity of answer to motion 
Under court rule a motion to dis¬ 
miss as to an additional defendant 
may be granted only for a defect of 
form or substance in the petition to 
Join such additional defendant, or in 
the order of the court thereon, and 
no answer to the petition to dismiss 
is required.—^Booth v.' Pennsylvania 
Railroad Voluntary Relief Pept., 41 
f^Dist. & Co. 271—SInders v. Alpert, 
Com.Pl., 51 Dauph.Co. 66. 

Matters considered hy court 
Pa.—^Enders v. Alpert, supra. 


43. Hinder former court rule as to 
filing of supplementary statement of 
claim against additional defendant, 
an affidavit of defense raising ques¬ 
tions of law, rather than a motion 
to dismiss, was the proper pleading 
by which to raise additional defend¬ 
ant's contention that the plaintiff had 
no standing to plead a direct cause 
of action against him, as was done 
in plaintiff's supplementary state¬ 
ment—Wallace v. City of PlxUadel- 
phia, 40 Pa.Dist & Co. 242. 

44. Wls.—Schmidt V. La Salle Fire 
Ins. Co. of New Orlecms, 245 N.W. 
702, 209 Wis. 576. 

failure to assert liability- 
Where plaintiff elected not to file 
a supplementary statement against 
additional defendant brought in by 
original defendant under rule of 
civil procedure, and original defend¬ 
ant made no averments of liability 
of additional defendant to him, addi¬ 
tional defendant was properly drop¬ 
ped from the record on his motion, 
after period for filing a supplemen¬ 
tary statement against him had pass¬ 
ed.—Davidson v. Patterson, 21 A.2d 
80, 342 Fa. 466. 

Contract and tort 

(1) Liability of an additional de¬ 
fendant arising by virtue of a con¬ 
tract of indemnity cannot be con¬ 
sidered in an action of tort brought 
against the Indemnitee, where the 
indemnitee can be held liable only 
for the same cause of action as that 
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sued on.—^Lively v. Penn-Pittsburgh 
Corporation, 2 A..2d 881, 882 Pa. 65. 

(2) Common cause of action or 
ground of claim as condition of im¬ 
pleader see supra 5 74 J (2). 

45. N.T.—I. B. Miller Contracting 
Corp. V. B. Turecamo Contracting 
Co., 61 N.Y.S.2d 646, 270 App.Dir. 
916, affirmed 73 N.B.2d 268, 296 
N.T. 960. 

46. D.C.—^Farrell v. Ward, Mun.App., 
58 A.2d 46. 

47. Pa.—Fisher v. Diehl, 40 A2d 
912, 166 PeuSuper. 476—^Hulmes v. 
Braun, 46 Pa.Dlst. & Co. 416— 
Goldstein v. Tell.ow Cab Co., 44 Pa. 
Dist. & Co. 660. 

48. S.C.—Mull V. Easley Lumber 
Co., 118 S.E. 356, 121 B.C. 166. 

49. Ill.—Smith V. Little, 68 niApp. 
167. 

47 C.J. p 146 note 27. 

60. Ga.—^Davis v. Freeman, 10 S.B. 

. 2d 847, 190 Ga. 888. . 

Time to prepare defense 
Ga.—Nichola V, Plrkle, 48 S.B.2d 306. 
202 Ga. 872. 

81. ni.—^mith V. Little, 63 IlhApp. 
167. 

62. N.C.—^Butler v. Armour, 136 SJB. 
360, 192 N.C. 610. 

63. Nev.—^Holtznmn v. Bexmett, 229 
P. 1097, 232 P. 1082, 48 Nev. 284. 

64. Ill.-^nalth v. LitUe, 68 HlApp, 
167. 
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additional parties are brought in as indispensable 
and assent to.be bound by the previous proceedings, 
such additional parties thereby adopt the pleadings 
filed by codefendants and acquiesce in the issues 
joined, and it is not necessary to allow them time 
to answer.^^ 

§ 82. By Cross Complaint, Cotmterclaim, or 
Third-Party Complaint or Petition 

a. In general 

b. Persons against whom defendant may 

recover 

a. In General 

The propriety or necessity of bringing In new parties 
by or on a cross complaint depends largely on the facts 
of the particular case, but It Is generally the rule that 
new parties may be brought in on a cross complaint or a 
counterclaim where their presence Is necessary to the 
full determination of the rights of the parties then be¬ 
fore the court, touching the matter In litigation. 

The propriety or necessity of bringing in new 
parties by or on a cross complaint depends largely 
on the facts of the particular case.®® It may be 
stated eis a general rule that, in analogy to the equi¬ 
ty practice of bringing in new parties by cross bill, 
a petitioner in a cross action has the right to make 
parties on the same grounds that original plaintiffs 
had;57 and new parties may be brought in on a 
cross complaint or a counterclaim where their 
presence is necessary to the full determination of. 

86. S.C.—^Boykin v. Capehart, 81 S. 

E.2a 506, 205 S.C. 276. 

56. Tex.—^Keel v. Qrlbble-Carter 
Grain Co„ Civ.App., 148 S.W. 286, 

47 C.J. p 146 note 84. 

Necessity and sufficiency of appli¬ 
cation or motion, and proceedings 
thereon, see supra § 80. 

67. Tex.—W. Ward Farming Co. 

V. Searcy, Civ.App., 257 S.W. 653. 

68. Cal.—^Tonlni v. Ericcsen, 21 P. 

2d 566, 218 Cal. 43—Winter v. Mc¬ 
Millan, 25 P. 407, 87 CaJ. 256, 22 
Am.S.H. 243—Casaretto v. DeLuc- 
chi, 174 Pv2d 828, 76 Cal.App.2d 800 
—^Halterman r. Pacific Gas & Hlec- 
trlc Co., 71 P,2d 865, 22 Cal.App. 

2d 592. 

Ga.—Roberts v. McBrayer, 22 S.B1.2d 
165, 194 Ga. 606. 

Mich.—Strempek v. Leszczewicz, 270 
N.W. 696, 278 Mich. 320. 

Mont.—State ex rel. Bedord v. Dis¬ 
trict Court of Ninth Judicial Dist. 
in and for Glacier County, 114 P. 

2d 265, .112 Mont 192—Security 
State Bank of Roy v. Melchert, 216 
P. 340, 67 Mont 636. 

N.Y.—Galloway v. Wolfe, 249 N.T.S. 

608, 282 App.Div. 168. 

Pa-—^Tfessler v. Craig, Com.Pl,, 51 
Dauph.Co. 66. , 

Tex.—Mine & Smelter Supply Co. v. 

Dunbar, Clv.App., Tt S.W.2d 662. 


the rights of the parties then before the courts 
touching the matter in litigation.®^ Some statu¬ 
tory provisions expressly* authorize the bringing in 
of a necessary party on a counterclaim,®^ but such 
a statute is not mandatory,®® and the court may, in 
the exercise of its discretion, either permit or re¬ 
fuse to permit him to be brought in.®^ While a 
cross complaint may not be used for the sole pur¬ 
pose of bringing additional parties into the case,®^ 
where the necessity for bringing in a party appears 
either from the plea.dings or proof, the court should 
permit defendant to file a cross complaint for the 
purpose of bringing him in;®® and if the cross com¬ 
plaint states a cause of action which defendant can¬ 
not maintain against plaintiff alone, or one which 
cannot be determined without bringing in new par¬ 
ties, it cannot be maintained unless suth new par¬ 
ties are brought in.®^ ^ 

The parties who may he brought in under this 
practice must be persons whose presence is es¬ 
sential, to the complete determination of the con¬ 
troversy between parties who are already before 
the court;®® and, under some statutes, defendant is 
not entitled to bring in another party unless he al¬ 
leges a counterclaim or ground for affirmative re¬ 
lief against plaintiff, and makes* a showing that for 
a full determination thereof it is necessary that 
such other party be brought in.®® This practice 
does not authorize the bringing in of a third party 


Vt.—^Brown v. Derway, 192 A. 16, 
109 Vt 87. 

Va.—^Rhoton v, Rollins, 42 S.B.2d 
828, 186 Va 362. 

47 C.J. p 146 note 37. 

Testing validity of oonnterclaini 
The rule that a cause of action 
which- cannot be determined without 
bringing in a new party may not, 
without more, be set up as counter¬ 
claim, is a rule for testing validity of 
counterclaim and is not determinative 
of right of counterclaimant to bring 
in additional parties where they are 
necessary for full determination of 
the controversy.—Lambertson v; 

Westerman, 273 N.W. 634, 200 Minn. 
204. 

Vnder former praotioe, a new party 
to a proceeding could not be Joined 
by simply including him as a coun¬ 
terclaimant.—Ciocca V. Hacker, 66 A. 
2d 451, 4 N.J.Super. 28. 

59. 'Minn.—^Lambertson v. Wester- 
maii, 273 N.W. 634, 200 Minn. 204. 

N.T.—Carey v. Stem, 63 N.T.S.2d 142, 
270 App.Div. 1037—OXeary v. 
Grant, 8 N.T.S.2d 196, 266 App.Div. 
617—^Davls V. O’Callaghan, 7 N.T.S. 
2d 629, 255 App.Div. 387. 

60. Wyo.—^Burnett v. Taylor, 252 P. 
790, '36 Wyo. 12. 


61. Colo.—Dowdey v. Maxwell, 215 
F. 146, 73 Colo. 268. 

47 C.J. p 146 note 39. 

Discretion of court as to bringing In 
new parties generally see supra- S 
79. 

62. Mont.—State ex rel. Bedord v. 
District Court of Ninth Judicial 
Dist in and for Glacier County; 114 
P.2d 265, 112 Mont 192. 

63. Idaho.—C. I. T. Corp. v, Elliott 
169 P.2d 891, 66 Idaho 384. 

Ky.—^Young's Admr. v. Overton, 2 
Ky.Op. 464. 

Va.—^Rhoton v. Rollins, 42 S.E.2d 
823, 186 Va. 352. 

47 C.J. -P 147 note 40. 

Cause of actioiL not stated 

N.T.—^Kall V. Cedric ReiUty Co., 68 
N.Y.S.2d 461. 

64. Ark.—Arkadelphia Lumber Co. v. 
Mann, 94 S.W; 46, 78 Ark. 414. 

47 C.J. p 147 note 41.' 

65. Cal.—Bracey v. Gray, 150 P.2d 
664, 65 Cal.APP«2d. 282—^Metropoli¬ 
tan Casualty Ins. Co. of New York 
V. Margulis, 102 P.2d 459, 88 Cal. 
App.2d 711. 

47 C.J. p 147 note 42. 

66. Minn.—^Levstek v. National 
Surety Corporation, 281 N.W. 260, 
203 Minn. 324—^Eimon Mercantile 
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on a cross complaint or counterclaim which alleges 
a cause of action against the party sought to be 
brought in, wholly distinct from the cause of ac¬ 
tion alleged in the complaint and with which plain- 
tiif has no connection,or which has for its object 
the litigation of matters wholly between defendant 
and such new parties.®® In an action by an as¬ 
signee for a balance due on account, in which ac¬ 
tion defendant seeks damages by a cross complaint, 
defendant may not have the assignor made a party 
where a statute restricts the right to use a set-off 
or coimterclaim against the assignee.®® 

Amendment, It has been held that a counterclaim 
cannot be amended so as to bring in other neces¬ 
sary parties,*^® 'and that one who by cross peti¬ 
tion brings in a third person cannot, after such 
person has filed an answer, amend so as to deprive 
the person brought in of the opportunity to es¬ 
tablish the allegations of his answer and to obtain 
the relief to which he is entitled.^! 

b. Persons against Whom. Defendant May Be- 
cover 

(1) In general 

(2) Third-party complaint or petition 


(1) In General 

Under some statutes the defendant may by a cross 
action bring In a party who he claims will be either 
wholly or partially liable over to him for the claim stated 
against him in the complaint, In the event that a Judg* 
ment Is rendered against him, or he may bring in a 
new party on a counterclaim where there exists a Joint 
liability to the defendant by the plaintiff and the pro¬ 
posed additional defendant, and questions are raised be¬ 
tween the defendant and the plaintiff along with the 
proposed additional defendant. 

Under some statutes defendant may by a cross 
action bring in a party who he claims will be ei¬ 
ther wholly or partially liable over to him for the 
claim stated against him in the complaint, in the 
event that a judgment is rendered against him,72 
as where he is sued for the recovery of money 
on the payment of which he will, by subrogation, 
have a cause of action against the person sought 
to be brought in for repayment of the money,73 
or where, in case of a coobligor, he has paid the 
obligation or more than his proportionate part there¬ 
of.7^ In order, however, that a person may be 
brought in as such an additional defendant, there 
must exist a privity between him and plaintiff re- 


Co. V. Cassidy, 187 KW. 620, 161 
Minn. 470. 

N.Y.—^Mortgage Commission v. Hill, 
2 N.T.S.2d 548, 166 Misc. 794— 
Humphrey v. Conroy Motor Corpo¬ 
ration, 298 N.T.S. 830, 164 Misc. 
51. 

Wash,—^Hampendonk v, American 
Bonding Co. of Baltimore, 107 P. 
2d 688, 6 Wash.2d 812. 

67. Cal.—Ctineo v. Lawson, 268 P. 
680, 203 Cal. 190—^Bracey v. Gray, 
160 P.2d 664, 65 Cal.App.2d 282— 
Metropolitan Casualty Ins. Co. of 
New York v. Margulis, 102 P.2d 
459, 38 Cal.App.2d 711. 

Ga.—^Hammock v. Robinson, 128 B.H. 
677, 160 Ga. 530. 

HI.—^Howie V. Village of Mount Pro¬ 
spect, 29 N.E.2d 871, 807 IlLApp. 
238. 

Iowa.—^Markley v. Lockwood, 176 N. 

W. 294, 188 Iowa 367. 

Ky.—Sandmann v. Sheehan, 131 "S.W. 

2d 484, 279 Ky. 614. 

N.Y.—Kalish v. National Building 
Corporation, 18 N.Y.a2d 871, 259 
App.Div. 258—Humphrey v. Conroy 
Motor Corporation, 298 N.Y.S. 830, 
164 MIbc. 61—Walker v. Man, 263 
N.Y.S. 478, 142’ Misc. 293. 

Ohio,—Moeser v. Republic Distribut¬ 
ing Co., 10 Ohio App. 356. 

Tex.—Kuehh v. Petrolia Supply Co., 
Oiv.App., 272 S.W. 268—Garrett v. 
Robinson, CivA.pp., 43 S.W. 288. 
Wash.—^Riverside'Pinance Co. v; Otis 
Automatic Train Control, 249 P. 
, 979, 140 Wash., 496. 

47 C,0r. p 147 note 44. 


Joint liability; same acts 
Statute permitting defendant to 
bring in additional parties defendant 
by counterclaim is operative only 
where there is a joint contractual 
liability of plaintiff and the addition¬ 
al defendants to the counterclaiming 
defendant, or where their liability 
arises in the same acts of fraud or 
conspiracy, but is Inoperative where 
their liability is joint and several 
and different proof is required.— 
Humphrey v. Conroy Motor Corpora¬ 
tion, 298 N.Y.S. 330, 164 Misc. 61. 
Other land 

Plea of misjoinder was properly 
sustained in trespass to try title, 
where cross action bringing in addi¬ 
tional parties involved other land.— 
Bond V. Kirby Lumber Co., Tex,Civ. 
App., 2 S.W,2d 986. 

68. Ala.—^Maryland Casualty Co. v. 
Holmes, 160 So. 768, 230 Ala. 332— 
Lamar v. Lincoln Reserve Life Ins. 
Co., 131 So. 223, 222 Ala. 60. 
Qai:—Alpers v. Bliss, 79 P. 171, 145 
. Cal. 666—Bracey v. Gray, 150 P.2d 
664, 65 Cal.App.2d 282—^Metropoli¬ 
tan Casualty Ins. Co. of New York 
V. Margulis, 102 P.2d 459, 88 Cal. 
App.2d 711. , 

Ind.—United States Fidelity Co. v. 
Btate, 122 N.B. 698, 69 Ind.App. 

. 638. 

Iowa.—^Bller v. Newell, 141 N.W. 52, 
169 Iowa 711. 

Ky.—Hinies v. Barclay, 7 Ky.Op. 637. 
Miss.—Security Mut. Life Ins. Co. 

. V. Brunson, 170 So. 824, 176 Miss. 
893. 


N.Y.—William P. McGarry Co. v. An¬ 
drew Weston Co., 286 N.Y.S. 2, 247 
App.Div. 796—Walker v. Man, 253 
N.Y.S. 478, 142 Misc. 293. 

Ohio.—^Moeser v. Republic Distrib¬ 
uting Co., 10 Ohio App. 356. 

Okl.—Enid Oil & Pipe Line Co. v. 
Champlln, 240 P. 649, 113 Okl. 170. 

47 C.J. p 147 note 45. 

69. Wash.—McBlroy v. Andrews, 88 
P.2d 379, 178 Wash. 1—«tate ex 
rel. Alaska Pac. Nav, Co. v. Su¬ 
perior Court, 194 P. 412, 113 Wash. 
439. 

70. Wls.—Weld V. Johnson Mfg. Co., 
67 N.W. 374, 86 W1S..662. 

71. Ga—Spears v. Scott, 36 S.E. 960, 
111 Ga 746. 

72. Iowa—^Pulton Bank v. Mathers, 
143 N.W. 400, 161 Iowa 634—Mln- 
den Canning Co, v. Hensley, 126 N. 
W. 1116, 149 Iowa 168. 

47 C.J. p 147 note 61. 

imder former statute 

U.S.—^Michigan Alkali Co. v. Bankers 
Indemnity Ins. Co., D.C.N.Y., 20 F. 
Supp. 424. 

N.Y.—^Mlrsky v. Sealch Realty Co., 
11 N.Y,S.2d 191, 256 App.Dlv. .668. 

73. Ohio.—Resor v. McKenzie, 2 
Dlsn. 210, 13 Ohio Dec., Reprint 
129. . 

Tex.—^Barton v. Farmers' State. Bank 
Civ.App., 268 S.W. 1093, reversed 
on other grounds, Com.App., 276 
S.W. 177. 

74. Tex.—^Barton, v. Faraers* State 
.Bank, supra 
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lating to the matter in litigation,and the cross 
complaint must oppose plaintiff^s right to recover^® 
or interpose a defense theretoand, in order that 
an obligor may bring in a coobligor by cross ac¬ 
tion to obtain contribution from him, he must al¬ 
lege payment of some part of the joint obligation*^® 
or that he has paid more than his part thereof.*^® 

Under a statute which authorizes the bringing 
in of new parties, where defendant sets up a coun¬ 
terclaim raising questions between himself and 
plaintiff ‘^along with” any other persons, a person 
may be so brought in only where there exists a 
joint liability to defendant by plaintiff and the pro¬ 
posed additional defendant,®® and the counterclaim 
alleges a cause of action against plaintiff,®^ and 
raises questions between defendant and plaintiff 
along with such other defendant;®® and hence a 
person cannot be brought in as a party defendant 
to a counterclaim which alleges only an alternative 
or separate cause of action against him.®® In an 
action by an assignee for work, labor, and serv¬ 
ices, and materials furnished, a statute relative to 
bring in a third person liable to a party to the ac¬ 
tion has' been held not to authorize defendant to 
have plaintiffs assignor brought in, in order that de¬ 
fendant may litigate a counterclaim in excess of 
the amount demanded* in the complaint.® ^ 


(2) Third-Party Complaint or Petition - 

The original defendant may be authorized by atatute 
or rule of court to bring in as a party a person from 
whom he may recover for the claim made in the action, by 
means of a third-party complaint or petition which musi 
sufficiently allege a cause of action against the propose^ 
party, and the court may then, in its discretion, dismiss 
the complaint without prejudice, order a separate trial 
of the third-party claim or of any separate Issue thereof, 
or make such other orders concerning the proceedings as 
may be necessary to further justice or convenience. 

Statutes have been enacted in a number of juris¬ 
dictions establishing so-called third-party practice 
under which the court may permit the bringing in, 
and litigation of liability, .of a third party who is 
or may be liable either wholly or . in part, for the 
claim made against the original defendant, as dis¬ 
cussed supra § 74 j; and such statutes usually reg¬ 
ulate the procedure for bringing in, or impleading, 
the third person, . and the pleadings required of 
the parties,®® Under these statutes defendant may 
bring in as a party a person from whom he may 
recover for the claim made in the main action, by 
filing a praecipe for a writ to join the additional par¬ 
ty, together with a complaint setting forth the facts 
necessary to establish the liability of the additional 
defendant,®® or by the service in the manner , pro¬ 
vided by law, discussed supra § 80 g, of a sum¬ 
mons and complaint,®*^ or summons and petition.®® 
The pleading used to bring'in the additional party 
is referred to as a third-party complaint®® or 


76. Tex.—^Barton v. Farmers* State 
Bank:, Com.App., 276 S.W. 177. 

47 C.J. P 148 note 6.4. 

GroBB petitioa 'by cross defexidant 
In an action on a note asralnst two 
sureties. In which one surety, 
agralnst whom judgment went, after 
satisfying it, filed a cross-petition 
against his cosurety for contribu¬ 
tion, the cross defendant's answer 
to the cross petition could not be 
made a cross petition against an¬ 
other so as to set up an agreement 
by the latter to assume cross de¬ 
fendant's liability on the note, such 
agrreement not affecting the original 
cause of action, where the statute 
does not allow a cross petition to a 
defendant except on a cause of ac¬ 
tion which affects or is affected by 
the original action, and provides that 
no pleading except an answer to the 
original petition, or plaintiff's reply 
to such answer, shall be msule a 
cross petition.—^Prltts v. jBIirchdorf- 
er, 124 S.W. 882, 136 Ky. 643. 

76. Okl.—Ihild Oil, etc., Co. v. 

Champlin, 240 P. 649, 118 Okl. 170. 

77. Okl.—Enid Oil, etc., Co. v. 

Champlin, supra. 

78. Tex.—Barton v. Farmers' State 
Bank, Clv>App., 268 S.W. 1098, re¬ 
versed on other groimds. Com. 
App., 276 S.W. 177. 


79. Tex.—^Barton v. Farmers' State 
Bank, Clv.App., 263 S.W. 1093, re¬ 
versed on other grounds, Com.App., 
276 S.W. 177. 

47 C.J. P 148 note 68. 

80. N.Y.—^Warren v. May, 276 N.T. 
S. 620, 243 App.Div. 620. 

47 C.J. p 148 notes 69, 60. 

81. N.T.—^Kelvin Engineering Co. v. 
Knott, 208 N.Y.S. 729, 212 App.rUv. 
413. 

47 C.J. p 148 note 61. 

83. N.Y.—^Travelers Ins. Co. v. 
Foeldes, 80 N.Y.S.2d 627, 192 Misc. 
613—Kail V. Cedric Kealty Co., 63 
N.Y.S.2d 461. 

47 C.J. p 148 note 62. 

83. N.Y.—^Travelers Ins. Co. v. 
Foeldes, 80 N.Y.B.2d 627, 192 .Misc. 
613. 

47 C.J. P 148 note 63. 

84. N.Y.—^Hughes v. Charles 
Schweinler Press, 293 N.Y.S. 269, 
161 Misc. 713, 

85. Va.—Masters v. Hart, 65 S.E.2d 

206, 189 Va 969. ^ 

Third-party practice under federal 
rules of civil procedure see Feder¬ 
al Courts S 128 e (1). 

BeanislteB of system 

Any system of third-party practice 
should state whether third party 
^ shall answer plaintilTs allegations 
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or defendant's affidavit, whether a 
complaint Is to be filed and served 
on third party, whether defendant 
must state a case against party im¬ 
pleaded, whether plaintiff must 
amend notice of motion or declara¬ 
tion to make third party impleaded a 
defendant to original complaint, at 
what stage of proceedings motion to 
implead may be made and whether 
notice thereof must be served on 
plaintiff or other defendants.—^Mas¬ 
ters V. Hart, supra. 

86. Pa,—Scabls v. Nobel, 68 Pa. 
Dist. & Co. 62, 18 Som.Leg.J. 390, 
10 Fay.Li.'J. 199, 61 York Li6g.Hec. 
188. 

Operation and effect of impleader 
generally see supra § 81, 

87. N.Y.—Schaller v. Republic Avi¬ 
ation Corp., 83 N.Y.S.2d 640, 198 
Misc. 60—Van Pelt v. City of New 
York, 69 N.Y.S.2d 116, 188 Misc. 
996—<>cchipinti v. Busceml,. 71 N. 
Y.S.2d 766. 

88. Mo.—Thomas X Johnson & Co. 
V. Mueller, 206 B,W.2d 621, 366 Mo. 
1109. 

89. N.Y.—Schaller v. Republic Avi¬ 
ation Corp., 83 N.Y.S.2d 640, 193 
Misc. 60—Strawn v. Todd Ship¬ 
yards Corp., ,89 N.Y.S.2d 416—Oc- 
chiplntt V. Buscemi, 71 N.Y.S.2d 
766. 
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third-party petition,®® and the third-party plaintiff 
is the original defendant,while the third-party 
defendant is the additional party brought in to an¬ 
swer to the third-party plaintiff.®^ Under these 
statutes a petition for leave to join the additional 
defendant, or other application to the court is not 
required, nor is an order of impleader necessary, 
as discussed supra § 80. 

The complaint or petition must sufficiently allege 
a cause of action against the proposed party, and 
thereby show the propriety of joining him in the 
action.®® Under some provisions the sole liability 
to plaintiff of the proposed additional defendant, 
such person's liability over to defendant on the 
cause of action pleaded, or his joint or several lia- 
'bility with defendant' thereon, may be pleaded in 
the.;altemative,®4 although the mere statement in 
the alternative of legal conclusions with respect to 
the additional defendant's liability is, of itself, in¬ 


sufficient to implead such defendant, and facts suf¬ 
ficient to support a finding as to the liability alleged 
must be averred.®® A defendant may not join two 
third-party defendants in One cause of action with¬ 
out any allegations showing their joint liability.®® 
Notwithstanding it may be required that plaintiff 
amend his pleadings to assert his claim against the 
third-party defendant impleaded by the original de¬ 
fendant, the failure to make such amendment does. 
not prejudice the original defendant's rights to have 
a third-party defendant brought in.®^ 

Under the terms of some statutes the court, in 
its discretion, may dismiss a third-party complaint 
without prejudice to the bringing of another ac¬ 
tion, order a separate trial of the third-party claim 
or of any separate issue thereof, or make such 
other orders concerning the proceedings as may 
be necessary to further justice or convenience.®® 
A motion for a discretionary dismissal of a third- 


90 Mo.—^Thomas J. Johnson & Co. 
V. Mueller, 205 aW.2d 521, 356 Mo. 
1109. 

91. N.T.—Remch v. Grabow, 70 N. 
T.S.2d 462. 193 Misc. 731. 

92. N.T.—Green v. Hudson Shoring 
Co., 77 N.T.S.2d 842. 191 Misc. 297 
—Pelt V. City of New York, 
69 N.Y.S.2d 116, 188 Mlac. 995. 

93. N.T.—Green v. Hudson Shoring 
Co., 77 N.T.S.2d 842. 191 Misc. 297 

. —Vender v. Schack, 90 N.Y.S.2d 
801. 

Pa.—^Zachrel v. Universal Oil Prod¬ 
ucts Co., 49 A.2d '704, 856 Pa. 324 
rr-Seibert v.. Harrisburg Coca Cola 
Bottling Works, Com.Pl., 59 
Dauph.Co. 850—Dillman v. Ashland 
and Shamokln Auto Bus Co., Com. 
,P1^, 20 Northumb.Leg.J. 229—^For¬ 
sythe .V. Vang Crushed Stone Co., 
Com.Pl., .97 Pittsb.Leg.J. 71-^ack 
V. City of New Kensington, Com. 
PI., 31 West.Co.L.J. 213-r-Brillhart 
V. Edison Light & Power Co., Com. 
PI., 62 York Leg.Rec. 85. 

Where It ooiUd not be detennlned 
under pleadings In action by pedes¬ 
trian against the city, for injuries 
sustained because of water, shut-off 
appliance on sidewalk, whether or 
not city and third-party defendants 
who owned r^ty, on whi(^ sidewalk 
abutted, were joint tort-feasors in 
paid delicto, third-party defendants’ 
motion to dismiss the .third-party 
complaint, was denied.^-^chlemovitz 
V. City of New York, 81 N.TB.2d 282, 
affirmed 85'N.Y.S.2d 923, 274 App. 
Div. 1064. < 

Pleading held sufficient 
N.T.—^Mohtieverdi v, French Realty 
^ Corp., 83 N.T.S.2d 758, 274 AppJDlv. 

‘ 945—iSchaller v. Republic Aviation 
' Corp.,43 N.T.S.2d 540, 193 Misc. 60 
—Strawn v, Todd Shipyards Corp., 


89 N.T.S.2d 416--Jelley v. Medben 
Holding Corp., 85 N.Y.S.2d 339. 

Pa—Scabls v. Nobel, 63 PaUist. & 
Co. 52, 13 Som,Leg.J. 890, 10 Fay. 
L.J. 199, 61 York Leg.Rec. 188— 
Chavers v. Chadderton, 55 PaUist. 
& Co. 158—Rich V. Peoples Bank of 
New Castle, 47 PaDist. & Co. 583 
—^New York Casualty Co, v. Hood, 
Com.Pl., 38 Del.Co. 19—^Forsythe v. 
Vang Crushed Stone Co., Com.Pl., 
97 Pittsb.Leg.J. 71. 

Pleading held insufficient 

(1) In general. 

N.T.—Green v. Hudson Shoring Co., 
77 N.Y.S.2d 842, 191 Misc. 297— 
Monteverdi v. French Realty Corp., 
75 N.T.S.2d 69, 190 Misc. 804— 
• Reilly v. Charles Herman Con¬ 
tracting Co., 89 N.Y.S.2d 632. 

Pa—^Bndicott Johnson Shoe Co. v. 
. Ovens, Com.Pl., 48 Lack-Jur. 225. 

(2) Owners of building being sued 
for injuries sustained in fall down 
elevator shaft could not bring in 
tenant of third floor as third-party 
defendant to seek liability over on 
ground that lease obligated tenant 
to indemnify owners for any such 
damage, without setting out in third- 
party complaint the lease or lan¬ 
guage th^eof on which alleged right 
to indemnity was based.—Verder v. 
Schack, 79 N.T.S.2d 700, 191 Misc. 
935. 

94. Pa—^Zachrel v. Universal Oil 
Products Co., 49 A2d 704, 855 Pa 
324—Battle v. Laurel Line Taxi¬ 
cab Co., 52 PaDist & Co. 534, 46 
Lack.Jur. 57. 

Xu deteriulniUg the nature of lla> 
bUlty asserted against an additional 
defendant ah allej^tion that he is 
jointly or' severally liable with the 
original defendant may be disregard¬ 
ed if the averments of fact In the 
latter’s, complaint sufficiently < es¬ 
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tablish a liability over to him.— 
Langrock v. Bisettl, 50 PaDist & Co. 
71. 

95. Pa—^Zachrel v. Universal Oil 
Products Co., 49 A.2d 704, 355 Pa 
824. 

96. N.T.—Napack v. Grubman, 75 
N.T.S.2d 67, 190 Misc. 718. 

97. Md.—Shedlock v. Marshall, 46 
A.2d 349, 186 Md. 218. 

Waiver 

Where all parties went to trial on 
pleadings as filed without question¬ 
ing original plaintiff’s failure to 
amend his pleadings to assert his 
claim against third-party defendant 
as required by joint tort-feasor act 
any defects in such respect were 
waived.—Shedlock v, Marshall, su¬ 
pra. 

98. N.T.—^Thomas J. Nolan, Inc. v. 
Martin & William Smith, Inc., 85 
N.T.S.2d 880, 193 Misc. 877, af¬ 
firmed 85 N.Y.S.2d 387—Green v. 
Hudson Shoring Co., 77 N.T.S.2d 
842, 191 Misc. 297. 

jurisdiction as to separate trial 
Where trial court in exercise of its 
discretion under statute- ordered a 
separate trial of claim against de¬ 
fendant for injuries allegedly caused 
by ^legligence of defendant’s airent 
brought in as third-party defendant 
a subsequent trial < of defendant’s 
claim against agent for indemnity 
was necessary^ and circuit court had 
jurisdiction of such third-party ac¬ 
tion and agent was not thereby de¬ 
prived, of due. process of law since 
in subsequent trial on thJlrd-party 
petition* agent could make any- de¬ 
fense he could have made' if sued 
in Independent action instead-of he¬ 
wing, brought in as a, thlrdrparty de- 
'’fendant—State ex reh Algiers v. 
Russell, Mo., ,^28 .S.liy.2d ,48L . 
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party complaint without prejudice, or for a sepa¬ 
rate trial of the third-party claim, or for any other 
relief concerning the proceedings, may be made ei¬ 
ther before or after the third-party defendant has 
pleaded to the third-party complaint.^® So an im¬ 
pleaded defendant may move to dismiss the third- 
party complaint, after his appearance, on notice 
to all parties,! even before answer,^ and it is then 
within the discretion of the court whether or not 
to grant such motion to further justice or conven¬ 
ience.^ If the third-party complaint is defective, 
the third-party defendant may move to correct it 
or to challenge it under provisions of rules of prac¬ 
tice generally applicable to pleadings.** In the de¬ 
termination of a motion for dismissal of a third- 
party complaint for legal insufficiency, only the 
challenged pleading may be considered,® and the 
court may not consider affidavits interposed by 
plaintiff, defendant, and the third-party plaintiff.® 

Notice of issdM. Where a person is joined in an 
action by a third-party complaint, he maybe entitled 
to receive formal notice of issue on the placing of 
the case on the calendar,^ but, where no prejudice 
resulted from a failure to give such notice, the com¬ 
plaint will not be stricken from the calendar,® 


§ 83. By Notice or Vouching 

A . person responsible over to the defendant may be 
bound by the facts that are adjudicated in the determina¬ 
tion of the plaintiff’s claim which are material to the 
defendant’s claim against him if he is properly notified 
or vouched in by the defendant. 

It is not necessary to bring in a person responsi¬ 
ble over, as a party defendant, in order to have 
him boimd by the facts that are adjudicated in 
the determination of plaintiff^s claim,® since, if the 
facts in plaintiff’s claim have any bearing on the 
claim of defendant against the third person, the 
latter can be bound by their determination by be¬ 
ing properly notified or vouched in by defendant.!® 
So a defendant, when sued on a bill or a note which 
he has paid, or which has been assigned after ma¬ 
turity, may give notice to the assignor to defend.!! 
It has been held that, since the third person, by 
notice to him and an opportunity to defend, will be 
bound by all the facts in the suit which are material 
to defendant’s claim against him, he cannot be 
brought in as a party defendant, over plaintiff’s 
objection, unless the facts show that justice requires 
that the two cases shall be tried together.!® Some 
statutes or rules of court expressly authorize de¬ 
fendant to vouch another against whom defendant 
has a remedy over into court,!® the word "vouch” 


99. N.Y.—Green v. Hudson Shoring 
Go., 77 N,T.S.2d 842, 191 Mlsc. 297 
—^Van Pelt v. City of New York, 
69 N.Y.S.2d 116, 188 Mlsc, 995. 

1. N.Y.—Occhlpinti v, Buscemi, 71 
N.Y.S.2d 766. 

Comhinea motioiL 

In . a proper case, a motion may 
be made by third party to dismiss 
pursucint to the statute relating to 
third-party procedure and combine 
such motion with a motion to dis¬ 
miss third-party complaint under 
applicable rules of civil practice.— 
Occhlpinti V. Buscemi, supra. 

Failure to give uotloe 
A third-party defendant’s motion 
to dismiss a third-party complaint 
would be denied where third-party 
defendant had given notice of its 
application only to third-party plain¬ 
tiff and plaintiff had been given no. 
opportunity to make his position 
known to court.—^Prost v. City of 
New York, 78 N.Y.S.2d 811, 190 Misc. 
197. 

2.. N.Y.—Smith v. Brown, 72 N.Y.S. 
2d 867, affirmed 76 N.Y,S.2d 837, 
278 App.Div. 809, Dorln v. Brown, 
76 N.Y.S.2d 838, 273 App.Div. 809, 
and Smith v. Powell-Savory Corp., 
76 N.Y.S.2d 888, 273 App.Div. 809. 

3. N.Y.—Thomas ’ J. Nolan, Inc., v. 
Martin & William Smith, Inc., 85 
N,Y.S.2d 880, 198 Misd. 877, af¬ 
firmed 85 N.Y.S.2d 387r-Prost’v.. 


City of New York, 78 N.Y.S.2d 811, 
190 Mlsc. 197. 

Complaint dismissed without prejn^ 
dice 

N.Y.—Chandler v. Glaser Contract¬ 
ing Co., 80 N.Y.S.2d 502. 

4. N.Y.—Van Pelt v. City of New 
York, 69 N.T.S.2d 116, 188 Mlsc. 
995. 

5. N.Y.—Green v. Hudson Shoring 
Co., 77 N.Y.S:2d 842, 191 Misc. 297. 

6. N.Y.—Green v. Hudson Shoring 
Co., supra. 

7m N.Y.—Fortune v. Hyle Holding 
Corp., 69 N.Y.S.2d 877, 188 Misc. 
1011 . 

8. N.Y.—^Fortune v. Hyle Holding 
Corp., supra. 

9. N.Y.—^Lewls TL M.B.y Co. v. Mott 

Ave. Corp., 201 i^.Y.S. 189, 121 Misc. 

398. 

Persons responsible over as affected 
by * adjudication generally see 
Judgments §S 811-812. 

10. Tex.—^Duffiey v. Cross, Civ.App., 
175 S.W.2d 637, error refused. 

47 c:J. P 129 note 98 [d], p 148 note 
75. 

11. ' N.Y.—^Barmon v. Lithauer, 1 
Abb.Dec. 99, 4 Keyes 317. 

12. N^H.—^Booth. V. Manchester St 
B. Co., 68 A. 577, 73 N.H. 527. 

47 C.J. P 149 note 77. . 

Takiiig over defense 
In guests’ actions for injuries sus- 
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tained in automobile collision, pre¬ 
siding justice erred in granting de¬ 
fendant’s motion to require driver 
of guests’ automobile and his in¬ 
surer to take over defense of the ac¬ 
tion,—Stanley v. Kelley, 8 A,2d 740, 
90 N.H. 210. 

13. Ga.—Loeb v. May, 198 S.B. 785, 
186 Ga. 742—Taylor v. Richmond 
County, 196 S.B. 87, 185 Ga. 610, 
certified question conformed to 
196 S.EI. 808, 57 Ga.App. 586. 

The underlying purpose of rule 
permitting vouching of another into 
court to defend a suit, where defend¬ 
ant claims that the vouchee would 
in turn be responsible to him for 
any recovery had, is to conclude the 
vouchee on the question of vouch¬ 
er’s liability to the original plaintiff 
and the amount of such liability, 
thus leaving for. future determina¬ 
tion only the one other question as 
to whether vouchee is in fact liable 
over to the vouching defendant,— 
Southern Ry. Co. v. Acme Past 
Freight, 19 S.B.2d 286, 198 Ga. 598. 
Grantor of realty 

Court rule permitting a grantor 
of realty when he is vouched by his 
, grantee, after a suit brought against 
his grantee to recover possession of 
realty, to apply for permission to 
come in and make additional de- 
fehses applies only to suits to re¬ 
cover possession of realty, .and not 
to suits for damages for alleged 
wrongful trespass thereon.—Nelson 
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meaning- in this connection to call into court to 
warrant and defend, or to make good a warranty 
of title, as in fine and recovery.^^ In order that 
defendant may so notify or vouch a third person 
into the court, such person must be liable to him 
in some way, and the liability must arise from the 
identical cause of action on which defendant is 
suedes or from the same subject matter.^® The 
remedy as to avouchment concerns only the vouch¬ 
er and vouchee, and, if the vouchee refuses to come 
into court to defend the suit, he cannot be said 
to be a party therein.^^ 

§ 84. By Calling in Warranty 

Under some statutes a warrantor may be cited before 
the court having cognizance of the principal action in 
Which the demand In warranty, arises; but, In order to 
permit such procedure, there must be a contract of war¬ 
ranty between the defendant and the person called In, 
and the obligation of the warrantor must be to pay the 
very debt for which the defendant is sued. 

Under some statutes relating to demands in war¬ 
ranty, a warrantor may be cited before the court 
having cognizance of the principal action in which 
the demand in warranty arises.^® The right to 
issue a call in personal warranty arises only where 
there is but one debt or obligation, due to plain¬ 
tiff by defendant, but which a third person is obli¬ 
gated to pay or perform for the account of de¬ 


fendant;^® and the fact that a third person is in¬ 
debted to defendant in a like sum and growing out 
of the same transaction does not entitle defendant 
to call him in warranty,®® but the obligation of the 
warrantor must be to pay the very debt for which 
defendant is sued.®i jt has been held that as a 
basis for the exercise of the right to call in a war¬ 
rantor there must be a contract of warranty be¬ 
tween defendant and the person so called in;®® 
and that such right does not depend on the question 
of privity between the warrantor and plaintiff in 
the main action.®® Some decisions, however, hold 
that the remedy is confined to cases in which a 
privity exists between plaintiff and the person so 
called.®^ 

The right to call in warranty cannot be extended 
beyond the cases enumerated by law;®® and it is 
not permissible in a purely promissory action.®® 
The right to cite a warrantor before the court* is 
confined to defendants®*^ and a third person cannot 
be brought into a suit to warrant and defend the 
interests of a plaintiff.®® A call in warranty is a 
demand incidental to the suit, and must be deter¬ 
mined with it.®® Where the maintenance of the 
defendant’s exception to the jurisdiction ratione 
personae effects the dismissal of the suit as to such 
defendant, the person called in warranty by him 
is released from liability.®® 


V. Camp Mfg, Co., D.C.S.C., 44 F. 
Supp. 654. 

14- Ga.—Loeb v. May, 198 S.B. 786, 
186 Ga. 742. 

16. Ga.—^Acme Fast DBYelgrht v. 
Southern Ry. Co., 16 S.E.2d 62, 
66 GalApp. 647, reversed on other 
grounds Southern R. Co. v. Acme 
Fast Freight, 19 S.EI.2d 286, 193 
Ga. 698, 140 A.L,.R. 1118—Raleigh, 
etc., R. Co. V. Western, etc., R. 
Co., 66 S.B. 586, 6 Ga.App. 616. 

16. Ga.—Acme Fast Freight v. 
Southern Ry. Co., 16 S.E.2d 62, 66 
Ga.App. 647, reversed on other 
grounds Southern R. Co. v. Acme 
Fast Freight, 19 S.E.2d 286, 193 
Ga. 598, 140 A.L..R. 1118—Raleigh, 
etc., R. Co. V. Western, etc., R. 
Co., 65 S.E. 686, 6 Ga.App. 616. 

17. Ga.—^Hoard v. Maddox, 42 S.E. 
2d 744, 202 Ga. 274. 

1^ La.—^Brian & Brian v. Shad, 
App., 186 So. 766—New Orleans 
Public Service v. Lind, 121 So. 
786, 10 La-App. 786—^New . Orleans 
Public Service v. Stewart, 119 So. 
485, 9 Leu App. 619. 

47 C.J. p 149 note 82. 

Repetition of charges 

In action against general con¬ 
tractor for Injuries to woman struck 
by pieces of pipe falling from stack, 


defendant’s call in warranty of sub¬ 
contractors, to whom pipe was fur¬ 
nished, was sufficient without repe¬ 
tition against subcontractors of all 
charges against general contractor 
in original petition.—De Cuers v. 
Crane Co., LeuApp., 40 So.2d 61. 

19. Leu—Anchor Sawmill Co. v. 

Acme Lumber Co., 7 La.App. (Or¬ 
leans) 468. 

ao. Leu—Anchor Sawmill Co,, v. 

Acme Lumber Co., supreu 

21. Leu—^Anchor Sawmill Co. v. 

Acme Lumber Co., supreu 

22. U.S.—Shannon v. Massachusetts 
Bonding & Ins. Co., B.C.Leu, 62 F. 
Supp. 532. 

La.—^Bank of Baton Rouge v. Hen¬ 
drix, 193 So. 713, 194 Leu 478— 
Muntz V. Algiers, etc., R. Co., 38 
So. 410, 114 La 437—^^nance Sec. 
Co. V. Willieims, App., 42 So. 2d 
310, rehearing denied 42 So.2d 902. 
Kessae held not in fault in relying 
on lessors’ guaranties that they 
owned property, with respect to lia¬ 
bility under call in warranty.—Slack 
V. Riggs, 148 So. 82, 177 La. 222. 

A donee who has been evicted has 
no cause of action of warranty 
against the donor.—Stone v. Stone, 
La.App., 26 So.2d 716. 
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23- U.S.—Shannon v. Massachusetts 
Bonding & Ins. Co., U.C.La, 62 
F.Supp. 532. 

47 C.jr. p 149 note 87. 

24. La.—Anselm v. Wilson, 8 La. 
85. 

47 C.J. p 149 note 87—8 C.J. p 867 
note 69. 

25. La.—Bank of Baton Rouge v. 
Hendrix, 193 So. 713, 19,4 La. 478 
—^De Cuers ,v. Crane Co., App., 40 
So.2d 61—Great Am. Ins. Co. v. 
Gulf States Truck Lines, App., 37 
So.2d 379—^PasTie v. Katz, McG. p 

18. 

icotion to strike defendant’s call 
in warranty was held properly al¬ 
lowed under circumstances in action 
on note.—Jones v. Bell, 124 So. 582, 
12 La.App. 380. 

26. La.—Winter v. Burke, 9 La.App. 
(Orleans) 177. 

27- La.—^Pasme v. Katz, McG. p 18. 
8 C.J. p 857 note 68. 

28. La.—^Payne v. Katz, supra. 

47 C.J. p 149 note 90. 

29. La.—Smith v. Marino, App., 29 
So.2d 390. 

30. La.—^Toms v. Nugent, App., 12 
So.2d 713. 
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§ 85. Right to Substitute 

a. In general 

b. Plaintiffs 

c Defendants 

d. Discretion of court 

a. In General 

A substitution of parties which involves an entire 
change of parties and introduces a new and Independent 
cause of action will not be permitted. 

Where there is no change in the cause of ac¬ 
tion and the parties substituted bear some relation 
of interest to the original parties and to the suit, 
substitution may be allowed.®^ As a broad general 
rule, however, an amendment which effects an en¬ 
tire change of parties and introduces a new and in¬ 
dependent cause of action will not be pennitted.82 
A fortiori there can ordinarily be no complete 
change of both parties plaintiff and parties de¬ 
fendant.®^ Further, where an action as originally 
begun is a nullity, there can be no substitution of 
parties,as in the case of a suit brought by®® or 
against®® one not existing as a legal entity, as in 
the case of an action in the name of a person de- 
ceased.®7 Courts will not allow amendments chang¬ 
ing the parties to an action unless there is some¬ 
thing in the record to authorize the amendment®® 


Under a statute providing that no proceeding shall 
fail because of an amendable error in form, sub¬ 
stitution of parties is not authorized.®® 

Formal parties. It is usually regarded as proper 
to amend by substituting one merely formal party 
for another.^® 

Intervener, In a proper case there may be a sub¬ 
stitution of interveners.^^ 

b. Flaintiffs 

(1) In general 

(2) Representative actions 
* (3) Transfer of interest 

(1) In General 

A substitution of parties plaintiff Is permissible where 
It does not effect a change In the cause t}f action and 
where the party substituted bears a relation to the orig¬ 
inal plaintiff and to the action. 

In the absence of statutory provision an entire 
change of parties plaintiff by substitution, in . effect 
amounting to change -of the cause of action, will 
not be permitted.^® However, where there is no 
change in the cause of action and the party sub¬ 
stituted bears sonie relation of interest to the orig¬ 
inal party and to the action, the substitution may 
be allowed,^® as where the substitution is of one 


31. Ill.—-*W:alsh V. Central Cold 
Storage Co., 68 N.E.2d 326, 324 111. 
App. 402. 

Ohio.—^Mohermaix v. Nickels, 46 N.B. 
2d 405, 140 Oliio 3t 450, 143 A. 
L.R. 1174. 

Substitution of parties in respect 
of: 

Corporations generally see Corpo¬ 
rations §§ 1304, 1777, 1907, 1936. 
Partnerships see the C.J.S. title 
Partnership S§ 164-169, also 47 
C.J. p 969 note 7-p 970 note 25. 
Principal and agent see Agency § 
303 c. 

49 C.J. p 618 note 83. 

32. Ala.—Rice v. Davidson, 101 So. 
604, 211 Ala. 693. 

47 C.J. p 167 note 66. 

33. N.Y.-—Wright v. Storms, 3 Code 
Rep. 138. 

34. Ga.—St Mark's M. B. Church 
V. Georgia Power Co., 91 S.B. 1047, 
19 Ga.App. 633. 

47 C.J. p 167 note 68. 

35. Ga.—St. Mark's M. B. Church v. 
Georgia Power Go., -supra. 

47 C.J. p 157 note 69. 

36. Vt—Sawyer v. New York State 
Clothing Co., 2 A. 483, 68Wt 688. 

37. Mass.-^Brooks v. Boston, etc., 
R. Co., 97 N.B. 760, 211 Maas, 277. 

Substitution of receiver for .dis¬ 


solved corporation see Corpora¬ 
tions 5 1603. 

Ark.—Fencing Dlst No. 6 • v. 
Missouri Pac. R. Co., 21 S.W.2d 
969, 180 Ark. 488. 

39. Me.—'Surace v. Pio, 92 A. 621, 
112 Me. 496. 

40. Fla-—Corpus Otirls cited In 
Richardson v. South Florida Mort¬ 
gage Co., 136 So. 394, 102 Fla. 313. 

N.C.—Madison County v. Candler, 31 
S.B. 868, 128 N.C. 682. 

47 C.J. p 167 note 63. 

41. Hawaii.—^TJ. S. v. Burrell Constr. 
Co., 3 Hawaii Fed. 828. 

47 C.J. P 167 note 64. 

42. Ala—^Bx parte Proctor, 22 So. 
2d 896, 247 Ala 138—Beason v. 
South Carolina Bank of Green¬ 
ville, 130 So. 661, 222 Ala 26. 

Fla—Corpus JTnris dnoted In Zemur- 
ray v. Kilgore, 177 So. 714, 718, 
130 Fla 317. • 

Miss.—Curry v. Credit, 176 So. 723, 
179 Miss. 692. 

Pa.^Wilt V. Fry, 22 PaDlst&Co. 
246—^Merchants Nat Bank of But¬ 
ler to Use of Stein V. Smuldvitz, 
Com.Pl., 26 Brie Co. 286, affirmed 
48 A2d 57, 169 PaSuper. 263— 
Cicchillo V. Socleta Italiana Ric- 
cotti Garibaldi, Com.Pl., 41 Lack.. 


Jur. 69—^Doorley v. Hllyard-New- 
bold Co., Com.Pl., 61 Montg.Co. 71, 
Tex.—Cox v. Bender, Civ.App^ 84 S. 
W.2d 297. 

Vt—Brooks V. Ulanet, 68 A.2d 701. 
47 C.J. p 167 note 66. 

Service on, or appearance of, de¬ 
fendant 

In action for conversion, where 
after order of sequestration had 
been granted original plaintiff, and 
after defendant had replevied the 
property sequestered, plaintiffs “S. 
Bender” and ”B. Bender” were sub¬ 
stituted for original plaintiff, the ”S. 
Binder Iron and Supply Company, a 
corporation,” on showing mistake In 
naming original parties, there was a 
complete change of parties plaintiff 
necessitating service on defendant or 
his appearance in court after the 
I substitution before a Judgment could 
be rendered.—Cox v. Bender. Tex.Clv. 
App., 84 S.W.2d 297. 

43. U.S.—Corpus Jtiris quoted in 17. 
8; V. Saunders Petroleum Co., D. 
C.Mo., 7 F.R.D. 608, 609. 

Ala.—^Edwards v. Smith, 199 So. 811, 
240 Ala. 397. 

Cal.—Greenfield v. Suddsn Lumber 
, Co., 64 P.2d lOpT, 18 Cal.App.2d 
. . 709„ 

Fla-,-rCorpns Juris, quoted iu. Zemur- 
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having the legal right to sue instead of one im¬ 
properly named as plaintiff.^^ So, when an action 
is brought by a person who has the beneficial in¬ 
terest in the subject matter, the person who has 
the legal right to sue may be substituted as suing 
for his use,^5 and this rule has been incorporat¬ 
ed into some statutes.**^ Substitution of plaintiifs 
should not be allowed where it would result in 
prejudice or injury to the rights of defendant.^*^ 
Statutes providing for the striking out or adding 
of new parties have been construed as not contem¬ 
plating a substitution of parties plaintiff,^*' and 
a statute providing against the abatement of actions 
because of nonjoinder will not permit the substi¬ 
tution of one sole plaintiff for another sole plain¬ 
tiff.^® Under statutes empowering the courts to 
permit amendments by changing the name or names 
of any party plaintiff or defendant whenever it 
shall appear that a mistake was made, the court 
may not permit an amendment substituting individ¬ 
uals for a nonexistent plaintiff by whom suit was 
originally brought.®® On the other hand, it has 
been held that an amendment substituting plaintiffs 
may be permitted under a statute allowing amend¬ 


ments, including a change of plaintiffs,®^ or under 
a statute permitting an amendment to enable plain¬ 
tiff to sustain the action for the cause. for which 
it was intended to be brought,®^ or under a statute 
authorizing the substitution of; new parties as the 
ends of justice may require.®® Also, under statutes 
providing for amendment of any pleading, process, 
or proceeding before or after judgment, it has been 
held that the trial court may properly permit par¬ 
ties to be substituted as plaintiffs in place of a trus¬ 
tee who had brought the action in their behalf.®^ 
Under statutes authorizing a plaintiff, when nec¬ 
essary, to substitute the name of another person in 
his stead suing for his use, such substitution may 
be made in any case falling within the purview of 
the statute;®® but, in order to justify the substitu¬ 
tion, a cause of action must be shown to exist in 
favor of the nominal party,®® althoughj if the right 
for protection of the usee is substantial in char¬ 
acter, it need not be such as is capable of direct 

enforcement in law or in equity.^7 

Propriety of particular substitutions. Subject 
to the considerations already stated, the real party 
in interest may be substituted for the original plain- 


ray V. Kllgrore, 177 So. 714, 718, 
180 Fla. 817. 

HI.—^Lemmons v. Sims, 01 N.B.2d 
764, 826 I11.APP. 97. 

Mass.—^Pearson ▼. Bara, 161 N.E3. 

823, 263 Mass. 502. 

Midi.—^Hlndenfeld v. Michigran In¬ 
terstate Truck Co., 266 N.W. 601, 
274 Micb. 681. 

Mo.—Clark v. Mississippi Valley 
Trust Co., 211 S.W.2d 10. 

Okl.— <k>rxms Juris OLUOted in Dierks 
T. Walsb, 165 P.2d 364, 857, 196 
OkU 372—^Mclntire v. Torrance, 90 
P.2d 17, 186 Okl. 19. 

Tex.—Cox V. Bender, Civ.App., 84 S. 
W.2d. 297. 

Wash.—GJarvin v. Matthews, 74 P. 

^d 990, 193 Wash. 152. 

47 C.J. p 157 note 66. 

Reyival of action by or agralnst per¬ 
sonal representative, heir, devisee, 
or legratee after death of plaintiff 
or defendant see Abatement and 
Revival .162-176. 

Substitution of parties on change of 
executor or administrator see 
Executors and. Administrators S 
737. 

Adding ward - 

Amendment making ward party to 
suit originally brought by guardian 
in representative' capacity did not 
workentire change of parties, since 
both remained parties to, suit.—^Ex 
parte Kden« 184 . So. 856, 228 AlA. 
87. 

44, TXiS.—*Irving Trust Co. v. Amer¬ 
ican Silk Mills, aCJLN.T., 72 P.2d 
288, certiorari denied American 
Silk Mills .V. Irving Trust Co., 65 


S.Ct. 239, 293 U.S. 624, 79 L.Bd. 

. 71t 

Ariz.—^Norton Vw Steinfeld, 288 P. 8, 
36 Ariz. 536. 

Fla.—Corpne Juris quoted in Zemur- 
ray v. Kilgore, 177 So. 714, 718, 
130 Fla. 817. 

Okl.—Corpus Juris quoted in Dierks 
V. Walsh, 165 P.2d 364. 867, 196 
Okl. 872. 

47 CJ. p. 167 note 67—49 C.J. p 618 
note 88. 

Substitution of next of kin 
Permitting amendment at tri^ by 
substituting, for administratrix su¬ 
ing for death benefit, deceased mem¬ 
ber's next of kin as plaintiffs was 
held not error.—Syz v. Milk Wagon 
Drivers’ Union, Local 603, Mo.App., 
24 S.W,2d 1080. . 

45. U.S.—New York Evening Post 
Co. V. Chaloner, C.C.A.N.Y.. 266 P. 
204, appeal dismissed 40 S.Ct. 8.96, 
252 U.S.'591, 64 L.Ed. 731. 

47 CJ. p 168 note 68. 

46. Ga.—Kennedy v. Gelders, 66 S. 
B. 620, 7 Ga.App. 241. 

47 CJ. p 168 note 69. , 

4Kr., Utah.—Skews v. Dunn, 2 P. .64, 
8 Utah 186, 

47 CJ. p 158 note 70. 

4a Mo.—Webster v, Joplin Water 
Works Co., 177 S.W.2d 447, 862 
.Mo, 827, disapproving contrary 
statements in Turner v. Noble, 249 
S.W. 108, 211 Mo-App. 666. 

47 CJ*. P 158 note 72. 

Coinplete substitution 
Statutes providing that the court 
may amend any record by adding or 
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Striking out the xiam4 of a party or 
by correcting a mistake in the name 
of a party, when the amendment 
does not substantially change the 
claim or defense, do not authorize a 
complete substitution of parties 
plaintiff.—Webster v. Joplin Water 
Works Co., 177 S.W.2d 447, 362 Mo. 
327. • 

46. Va.—^Bardach, Iron, etc., Co.’ v. 
Tenenbaum, 118 S.E. 602, 186 Va. 
163. 

sa Pa.—Clifton Sk Hamilton, Inc., 
V. Stramara, 24 Pa.Dist.&Co. 86, 
84 Sch.Leg.Reg. 406, 2 Sch.Reg. 
174. 

51. Ill.—Oberman v. Camden Fire 
Ins. Assoc., 146 N.E. 351, 814 HI. 
264. 

52. Mass.—Pearson v. Bara, 161 N. 
E. 823, 263 Mass. 502. 

47 C.J. p 168 note 76. . 

53. HI.—Sommer v. Dexter, 9 N.BL 
2d 440, 291 H1.APP. 77. 

R.I.—^Narragansett Milling Co. v. 

Salisbury, 166 A. 602, 68 R.I. 296. 
47 CJ. p 158 note 76. 

54. Okl.—American Nat. Bank of 
Enld v. Crews, 126 P.^d 788, 191 
Okl. 63. 

55. Ga.—^Horton v. Continental Cas. 
Co., 84 S.E.2d 606, 72 Ga.APP. 594 
—Sybilla V. Connally,. 18. SJB3.2d 
788, 66 Ga.App. 678. 

66. Ga.—Jones v. Reed,. 197 S.B. 
665, 68 GaJLpp. 72. 

67. Ga.—Sybilla v. Connally, 18 S. 
B.2d 788; 66 Ga.APP, 678—Jones 
V. Reed, supra. 
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tiff,®® except where to do so would be to substitute 
a new cause of action,®® or present a wholly new 
or different issue.®® It has been held that the court 
may permit the substitutional a competent plaintiff 
for an incompetent one.®l The name of a minor 
plaintiff may be stricken and again inserted as su¬ 
ing by next friend.®® The rule precluding a sub¬ 
stitution of a different plaintiff from him who 
brought the action does not apply to preclude an 
amendment properly to describe the name of the 
person in whose behalf the action was brought.®® 

On the other hand, one lacking authority to sue 
in the particular action involved cannot be substi¬ 
tuted as plaintiff,®^ and a motion to substitute a 
deceased person as party plaintiff may properly be 
denied.®® Where suit is brought by parties hav¬ 
ing no interest whatever in the subject matter, 
the defect is jurisdictional and the mistake cannot 


be remedied by substituting as party, plaintiff the 
person in whose name the suit should have been 
brought in the first instance.®® 

Character or right in. which suing. An amend¬ 
ment as to the character or right in which plain¬ 
tiff sues is permissible in a proper case,®^ but such 
amendment or substitution will be denied where it 
results in an entire change of parties or change 
of cause of action.®® 

(2) Representative Actions 

In an action brought by one on behalf of himself and 
others, permission to discontinue may be refused, and 
other plaintiffs substituted, where the circumstances In¬ 
dicate collusion between the original praintiffs and the 
defendants. 

Where an action has been brought by a person 
in behalf of himself and others, permission to dis¬ 
continue such action may be refused and other 


58. Ma^s.—^LasQuade v. Lippa, 76 
K.B.2d 763, 322 Mass. 287—^Pear¬ 
son V. Bara, 161 N.E. 823, 263 
Mass. 502. 

Mo.—Webster v. Joplin Water Works 
»Co.. 177 S.W.2d 447, 35^ Mo. 327. 
N.C.—Gibbs v. Mills, 161 S.B. 864, 
198 N.C. 417. 

Okl.—Crisp V. Nunn, 47 P.2d 139, 
173 Okl. 203—Atlas Assur Co. of 
London v. Falrclilld, 43 P.:^d 482, 
171 Okl. 609. 

Or.—^Hall V Cutler Bindery Co., 26 
P.2d 1109, 146 Or. 666. 

Wash.—^Hagredorn v. Pacific {Foundry 
Co., 18 P.2d 19, 171 Wash. 319. 

47 C.J. p 169 note 83. 

•Oorreotiiig inadvertent error 

A person in being: having: a leg:al 
or beneficial interest in cause of 
action, who, by inadvertence or mis¬ 
take, bring:s an action in Uxe name 
of another person, whether living: or 
dead, may amend to substitute the 
real party in interest, where the 
cause of action and defense remain 
the same; and, .where quiet title ac¬ 
tion was Inadvertently broug:ht in 
name of deceased former record 
owner of land by son to whom he 
had previously conveyed title by un¬ 
recorded deed, trial court did not err 
in permitting: substitution of son aa 
party plaintiff.—^Dierks v. Walsh, 
166 P.2d 364, 196 Okl. 372. 

Mistake as io .owner 

Plaintiff may be permitted to sub¬ 
stitute name of another as plaintiff 
owner of motor vehicle for damag:e 
to which suit was brought since de- 
fendemt has no vested right to have 
case determined on form of proce- 
dmre which may have been inadvis¬ 
edly or mistakenly chosen.—^FearsOn 
v. Bara, 161 N.B. $23, 263 Mass. 602, 
Intervener 

In suit for relief on ground that 
defendant, - who was in possession of 
.farms which plaintiff claimed to 


have, purchased with money placed 
In plaintiff’s hands by intervener for 
investment, was selling products 
from farms without plaintiff’s per¬ 
mission and refusing to account 
therefor where pleadings showed 
that money with which farms were 
purchased belonged to intervener, 
intervener was real party at inter¬ 
est and was properly substituted as 
plaintiff,—Carr v, Carlisle, 200 So. 
629, 146 Fla. 201. 

59. N.T.—Williams v. Arthur H. 
Crist Co., 179 N.T.S. 679, 190 App. 
Div. 29. , 

47 C.J. p 169 note 84. 

60-' Utah—Wilson v. Kiesel, 86 P. 

488, 9 Utah 897. 

No community of interest 

In action by trustees of dissolved 
water corporation, wherein defend¬ 
ant claimed that individual’s sale of 
water property to corporation was 
void, trustees’ motion that seller 
should be made a party plaintiff was 
properly overruled, where there ex¬ 
isted no community of interest be¬ 
tween seller and trustees in subject 
matter, and ultimate purpose of mo¬ 
tion was to substitute the seller as 
the real' party in interest.—Webster 
V. Joplin Water Works Co., 177 S.W. 
2d 447, 362 Mo. 327. 

Belatlon to issues 

Substitution of party plaintiff 
could have been made only on find¬ 
ing by trtal court that substitute 
plaintiff held such relation to issues 
that it could have maintained inde¬ 
pendent actipn ag^nst defendant or 
been Joined initially, as plaintiff.— 
Thosap 9 on-<Cadillac Co. v. U. S. Cas¬ 
ualty Co., 40 P.2d 170, 180 Wash. 
.481. 

61. Okl.—^Mclntire v. Torrance, 90 
P.2d 17, 186 Okl. 19—Atlas Assur. 
Co. of London v. Fairchild, 43 P. 
2d 482, 171 Okl. 609. 
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62. Fla.—^Neal v. Spooner, 2*0 Fla. 

88 . 

63. N.T.—^Heckemann v. Young, 18 
Abb.N.Cas. 196. 

47 C.J. p 169 note 91. 

64. N.C.—State v. Marietta, eta, R. 
Co., 12 S.E. 1041, 108 N.C. 24. 

47 C.J. p 168 note 80. 

Rental agent 

Rental agent of landlord, who was 
known to the tenant to be merely a 
rental agent,, could not maintain in 
his own name as agent for the land¬ 
lord an action of unlawful entry 
and detainer, where he had no inter¬ 
est in, or title to, the realty, either 
as trustee or otherwise, and the de¬ 
fect in Jurisdiction was fatal, and 
could not be cured by Joining the 
landlord as coplaintiff or by substi¬ 
tuting him as the sole plaintiff.— 
Crook V. Ferguson, 16 S;B.2d 620, 123 
W.Va. 490. 

65. N.D.—^Robertson v. Brown, 26 
N.W.2d 781, 76 N.D. 109. 

66. W.'Va.—Jones v. Comer, 13 S. 
B.2d 678, 123 W.Va. 129. 

67. Mo.—Beger v. Meara, 171 S.W. 
.2d 660, 361 Mo. 64. 

Pa.—Scheib v. Shaeffer, Com.Pl., 64 
Dauph.Co. 260. 

Change fcoxn pro forma to real par¬ 
ty in interest 

Where original complaint named 
wife as plaintiff for her personal in¬ 
juries and Joined husband pro forma, 
amendment to complaint which 
dropped, wife as party plaintiff and 
named husband as plaintiff changed 
capacity of husband from a formal 
party to a real party in Interest— 
Pacific Greyhound Lines v. - Tuck, 
Tex.Clv.App., 217 3.W.2d 699, re¬ 

fused no reversible error., 

68. Ala.—^Reason V- South Carolina . 
Bank of Greenville, 180 So. 661, 
222 Ala. 26. 
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plaintiffs may be substituted, where the circum¬ 
stances under which the original plaintiffs attempt 
to discontinue are such as to warrant suspicion of 
collusion with defendants.^® If an action is brought 
by one person in behalf of a large number of per¬ 
sons similarly situated, a substitution of plaintiffs 
sought for the purpose of having the action dis¬ 
continued and defeating its object will not be per¬ 
mitted*^® 

(3) Transfer of Interest 

Where the original plaintiff has transferred his inter¬ 
est In the subject matter pendente lite, the transferee, as 
a general rule under the statutes, may be substituted In 
his stead. 

At common law the general rule is that the ter¬ 
mination or transfer pendente lite of the interest of 
plaintiff in the subject matter of the action abates 
it, as discussed in Abatement and Revival § 106, 
and, hence, the transferee of plaintiff cannot be 
substituted in his stead^i The common-law rule as 


to abatement has, however, been generally abrogated 
by statute, and the substitution of the assignee, 
transferee, or other successor pendente lite of 
plaintiff’s interest is p^rmitted.*^^ A substitution 
cannot be permitted where the fact of transfer or 
ownership of interest is in issue,*^® or where the 
effect would be to change the cause of action, 
or to prejudice the enforcement of a set-off or coun- 
terclaim.76 There must be an actual transfer or 
devolution of interest;*^® an assignment of only 
part of the subject matter of the action affords 
insufficient basis for substitution of the assignee,^^ 
and in such case intervention is the proper remedy, 
as discussed supra § 59. Where the object of the 
substitution of the transferee is to enable the orig¬ 
inal plaintiff to be examined as a witness, substitu¬ 
tion may be refused.*^® 

Transfer before action or after judgment. A 
transfer before commencement of the action is not 
a transfer pendente lite within the meaning of the 


69. Wis.—^Linden Land iCo. v. Mil¬ 
waukee Electric TL, etc., 06., 83 
N.W. 851, 107 Wis. 493—State v. 
Ludwlgr, 82 N.W. 158, 106 Wis. 226. 

70. N.T.—Hirshfeia v. Bopp, 89 N. 
T.S. 24, 5 App.Div. 202. 

71. N.T.—Gale v. Vernon, 3 N.Y. 
Super. 679. . 

Va.—^Bardach Iron, etc., Co. v. Ten- 
enbaum, 118 S.E. 502, 136 Va. 163. 

72. Ark.—Warren v. Merchants & 
Planters Bank & Trust Co., 178 S. 
W.2d 678, 206 Ark. 1073—Hlggrin- 
botham v. Ritter, 139 S.W.2d 27, 
200 Ark. 376. 

Cal.—Calistoga Vineyard Co. v. Lu- 
. chetti, 18 P.2d 729, 129, Cal.App. 
374—^Miller v. Bank of America 
Nat. Trust & Savings Ass*n, 126 
P.2d 444, 52 iCal.App.2d 512. 

Iowa.—^Bank of Commerce v. Tim- 
brell, 84 N.W. 519, 113 Iowa 713. 
Kan;—^Ketter v. Commercial Credit 
Co., 54 P.2d 967, 143 Kan. 308— 
Locking V. Sharp, 286 P. 197, 130 
Kan. 392. 

L€l—W ells V. Anglade, App., 23 So. 
2d 469, rehearing refused 23 So. 
2d 741. 

Minn,—Jacobs v, Jacobs, 35 N.W. 

2d 611, 227 Minn. 451. 

Mont.—^Northern Montana Ass'n of 
Credit Men v. Hauge, 106 P.2d 
1102, 111 Mont. 56. 

N.J.—^Trust Co. of New Jersey v. 
McGuinness, 144 A. 110, 104 N.J. 
Bq. 1. 

N.Y.—^Hbme Owners Loan Corp. v. 
McShane, 56 N.Y.S.2d 91,. 184 Misc. 
579—White v. .Hardy, 39 N.Y.S.2d 
911, 180 Misc. 63, affirmed 41 N.Y. 
S.2d 210, 266 App.Diy. 660. 

NX!.—Corpus JTnrls cited la Phifer 
"v. Berry, 168 :S.E, 119, 122, 202 N. 
C. 888 


Or.—Security Savings & Trust Co. 
V. Commercial Casualty Ins. Co., 
32 P.2d 682, 147 Or. 193, 93 A.L.R. 
409. 

Pa.—^Blly V. Board of Property As¬ 
sessment, Appeals and Review of 
Allegheny County, Pa., 44 A.2d 
250, 363 Pa. 49—^Toland v. New¬ 
town Tp., Quar.Sess., 34 Del.Co. 
446—Commonwealth Trust Co. v. 
Caplan, Com.Pl„ 64 Dauph.Co. 300 
—^McKenzie Co. v. Fidelity & De¬ 
posit Co. of Maryland, Com.Pl., 54 
Dauph.Co. 294. 

47 C.J. p 169 note 99, p 160 note 1— 
5 C.J. p 1006 note 51, p 1176 notes 
11-13. 

Continuance or revival of action 
generally on transfer of Interest 
see Abatement and Revival § 112 

f. 

Assignee of bill or note which has 
been assigned pendente lite may be 
substituted as party plaintiff.—^Blan¬ 
ton V. Bostic, 36 S.B. 1036, 126 N.C. 
418—8 C.J. p 840 note 71. 

Assignee of stocJcholders 
Where assignment by majority of 
stockholders of .interest in decree 
authorizing trustee to sell stock or 
assets of corporation was filed in 
court, assignee was properly substi¬ 
tuted for the stockholders ajs plain¬ 
tiff since assignee succeeded to 
stockholders’ rights.—Weber v. 

Lane, 24 N.W.2d 418, 316 Mich. 678. 

Commissioner for insolvent insur¬ 
ance company 

Substitution of insurance commis¬ 
sioner as plaintiff, in action to re¬ 
cover for insurance premiums, in 
place' of Insurance company which 
had become insolvent, was not* er¬ 
ror, where new plaintiff assumed all 
burdens of plaintiff’s cause, and de¬ 
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fendants were not deprived of any 
defenses.—Crowe v. Union Automo¬ 
bile Ins. Co., TexX!lv.App., 79 S.W. 
2d 168, error dismissed. 

Fictitions trade-name 
Where suit was instituted by the 
original plaintiff under a fictitious 
trade-name, the fact that, as per¬ 
mitted by statute, tho transferee of 
plaintiff’s interest continued the 
suit as originally entitled was held 
proper, where the original plaintiff 
had complied with the statute with 
respect to the use of a fictitious 
trade-name.—Curtin v. Salomon, 261 
P. 237, 80 Cal.App. 470. 

Statutes held not conflioting 

Statute requiring that assignment 
of chose in action be in writing, 
filed with papers, was not in conflict 
with statute authorizing substitu¬ 
tion of assignee as plaintiff on his 
application.—Solomon v. Continental 
Baking Co., 166 So. 376, 174 Miss. 
890. 

73. Colo.—Winchester v. Walker, 
147 P. 343, 69 Colo. 17. 

74. N.Y.—Van Syckels v. Perry, 26 
N.Y.Super. 621. 

75. Miss.—Graham v. Stewart, 120 
So. 171, 152 Miss. 307. 

76. Ala.-r-Land v. Cooper, 12 SQ.2d 
410, 244 Ala. 141. 

47 C.J. p 160 note 4. 

77. Minn.—Jacobs v. Jacobs, 35 N. 
W.2d 611, 227 Minn. 461. . 

N.Y.—White V. Hardy, 89 .N.Y.S.2d 
, 911, 180 Misc. 63, affirmed 41 N.Y. 
S.2d 210, 266 App.Div. 660. 

78. N.Y.—^Harris v. l^ennett, 6 

How.Pr. 220, 1 Code Rep.,N.S., 208. 

47 C.J. p 160 note 5. 
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rule permitting substitution of the transferee.^^ 
A transfer after judgment may entitle the trans¬ 
feree to substitution as a transferee pendente lite.^® 

Where there are several plaintiffs, the transferee 
or successor of one may, under the general rules 
already considered, be substituted.^^ 

Necessity of substitution. Where a party to an 
action makes an assignment pendente lite, it is not 
usually essential for the transferee to be substitut¬ 
ed;^^ nor can the opposite party insist on such 
substitution,S3 it being ordinarily permissible to 
continue the action in the name of the original 
plaintiff for the use of the transferee, as dis¬ 
cussed in Abatement and Revival § 112 f. Trans¬ 
ferees pendente lite should be substituted for, rather 
than added to, the original plaintiffs.s^ 

Repeated substitutions. Statutes providing that, 
in case of a transfer of interest pending a suit, the 
transferee may be substituted as a party are not 


§ 85 

ordinarily limited to one transaction, but may be 
availed of as often as a transfer is made.^® An 
erroneous substitution of others in addition to the 
real assignee may be corrected without a second 
assignment from such others to the party properly 
substituted.^® 

^ Deceased plaintiff. The assignee of a deceased 
plaintiff may properly be substituted,®*^ rather than 
plaintiff^s legal representative.®®. 

c. Defendants 

Ordinarily, there may not be an entire change of 
parties defendant Introducing a new cause of action, but 
a substitution of defendants may usually be had In the 
case of privity or succession of Interest. 

An amendment which works an entire change of 
parties defendant and introduces a new and inde¬ 
pendent cause of action will not be permitted.®^ 
However, a substitution of defendants may be had 
in a case of privity or succession of interest,®® 


79. Ky.—Stewart v. Stewart, 167 
S.W. 706. 164 Ky. 367. 

U.Y ,—^Foster v. Boston Cent. Nat. 
Bank, 93 N.T.S. 603. 

80. Cal.—^Hogan v. Ssji Francisco 
Super.Ct, 241 P. 684, 74 Cal.App. 
704. 

47 C.J. p 160 note 7. 

81. Mo.—G-lllesple v. St. Paul Fire, 
jetc., Ins. Co., 163 S.W. 1079, 168 
Mo.App. 320. 

47 C.J. p 160 note 9. 

88. Mo.—Carterville First Nat. 
Bank v. Hahn, 198 S.W. 489, 197 
Mo.App. 693. 

47 C.J. p 160 note 10. 

^,83. Iowa.-—Kringle v. Bhomberg, 94 
N.W. 1116, 120 Iowa 472. 

Mo.—^Todd V. Crutsinger, 30 
^Mo.App. 145. 

r.§5. Neb.—Temple v. Smith, 14 N.W. 
.lt27, 13 Neb. 613. 

r 86. Iowa.—^Ferry v. Page, 8 Iowa 
/466. 

.;47^.^Jj. p 160 note 16. 

r87. Kan.—tJ. S. Building Co. v. 
Walker, 64 P. 1043, 69 Kan. 779, 

.^47:4J;;^p 131 note 16. 

r 98. Nev.—^Twaddle v. Winters, 86 
p]. ;2.36, 89 P. 289, 29 Nev. 88. 

47-C.J. p-161 note 17. 

; Persons ;^.entitied or required to re¬ 
vive _or continue suit, on death of 
party (Si^e Abatement and Revival 
.§§162^169. 

: 89. Ala.—^McDonald v. Crawford, 
180 So: 130, 28 AlaJlpp. 163—May 
v.^ Dothan Buick Co., 8 So.2d 446, 
30 Ala.App. 466, certiorari denied 
8 So.2d 448, 243 Ala. 37. 

Ark.- 7 -flP*enqlng Dist. No. 6 v. Mis¬ 
souri Pad R, Co., 21 S.W.2d 969,. 

. ;80 I 


Ind.—^Montgomery v. Polk Milk Co., 
79 N.B}.2d 108, 118 Ind,App. 433. 
La.—Chandler v. Burkhalter, 121 So. 

363, 10 La.App. 576. 

Md.—^Alexander v. Rose, 30 A.2d 785, 
•181 Md. 447. 

N.Y.—Gioscia V. Weyerhaeuser S. S. 
Co., 46 N.Y.S.2d 447, 267 App.Div. 
876—Rauch v. Winslow, 260 N.Y. 
S. 192, 146 Misc. 378. 

N.iC.—^Hogsed V, Pearlman, 195 S.B. 
789, 213 N.C. 240. 

Tex.—^Trahan v. Roberts, Civ.App., 
48 S.W.2d 608. 

47 C.J. p 161 note 20. 

Assoolatlon or corporation 
If an unincorporated ajssociation 
is. mistakenly sued for a claim 
against a corporation, the proper 
party cannot be substituted by 
amendment at the commencement. of 
the trial.—^Hajek v. Bohemian-Sla- 
vonian Benev. Soc., 66 Mo.App. 668. 

Separate entitles 

Petition which made a board of 
education the defendant may not be 
amended so as to make the school 
district a defendant, where board of 
education and school district were 
separate corporate entities.—^McCur¬ 
dy V. Board of Education of City of 
Bloomington, 194 N.E. 287, 369 Ill. 
188. 

A <<8nb8titute defendant” is one 
who takes th^ Place of another in 
the same suit or controversy and is 
not one who is sued on an entirely 
different cause of action.—^McCann 
V. Bentley Stores Corporation, D.C. 
Mo., 84 F.Supp. 231. 

Substitution not shown 

<1) Permitting amendment to 
show ownership by corporation of 
defendant newspaper sued on con¬ 
tract was held not to substitute new 
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parties defendant.—^Youngblood v. 
Dally and Weekly Signal Tribune, 
131 So. 604. 16 Da.App. 379. 

(2) A circuit court order, reviving 
school district's action against mem¬ 
ber and president of district board 
of directors for equitable account¬ 
ing in name of trustee of his estate 
as defendant because of original de¬ 
fendant's confinement in state peni¬ 
tentiary, did not effect "substitution 
of parties defendant," as trustee 
was brought in to defend cause 
pending against convict.—State ex 
rel. Brlckey v. Nolte, 169 S.W.2d 
60, 360 Mo. 842. 

90. Al€u—Spurting v. Fillingim, 12 
So.2d 740, 244 Ala. 172. 

Conn.—^Rusch v. Cox, 31 A2d 457, 
180 Conn. 26. 

La.—State ei rel. Muslow v. Louisi¬ 
ana Oil Refining Corporation, App., 
176 So. 686, motion denied 177 So. 
476, afiElrmed Arkansas Fuel Oil 
Co. V. State of Louisiana ex rel. 
Muslow, 68 S.Ct. 832, 304 V.S. 197, 
82 L.Ed. 1287, rehearing denied 68 
SjCt 1044, 804 TJ.S. 689, 82 L.Ed. 
.1649. 

Mass.—Johnson v. Carroll, 172 N.E. 

85, 272 Mass. 184, 69 AL.R. 1244. 
Minn.—^Burt v. Clague, 235 N.W. 

620, 183 Minn. 109. 

Mont.—^Hllyard v. Engel, 209 P.2d 
896. 

Pa.—^Peoples Bridge Co. of Harris¬ 
burg V. Reist, Com.PL, 49 Dauph. 
Co. 323. 

47 C.J. p 161 note 21. 

Necessity for. substltatiou 

Purchaser of property pendente 
lite need not be substituted. as party 
to action to. foreclose vendor's lieu. 
—S(^wartz V. Mead, 3 P.2d 48, 116 
Cal.A:pp. 606. 
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although not in the absence of statutory sanction as 
against the objection of. plaintiff and, where 
service of process has been had on the right person, 
he may be substituted as a defendant in place of 
one erroneously sued.^2 So, where the person who 
should have been sued appears and defends, al¬ 
though ostensibly for a parly sued by mistake, ai^ 
amendment substituting him for the party sue^ 
may be permitted.88 Where defendant is not a 
legal entity, and therefore cannot be sued, the ob¬ 
jection cannot be cured by amendment.^^ A de¬ 
fendant is not entitled to have substituted on his 
own motion a stranger to the record who has agreed 
to satisfy the judgment, if any, against him.^5 

A statute conferring authority to add or strike 
but the name of a party or to correct a mistake 
therein does not permit an entire change of defend¬ 
ants by the substitution of another or entirely differ¬ 
ent defendant,^® although, under such a statute, 
there may be a substitution of one of two or more 
defendants.^'^ A statute permitting an amendment 
by inserting additional defendants does not author¬ 
ize the substitution of a new defendant for the only 
one originally named in the writ;®* nor does a 
statute providing for the bringing in of additional 
defendants who may be ultimately liable to the 
original defendant®® 

Substitution of defendants may be effected under 
statutes providing for amendment to bring in the 


real party in interest.^ Under a statute, authorizing 
an amendment to enable the party to maintain the 
action for the cause for which it was intended to 
be brought, an entirely new defendant may be 
brought in, in place of the one first named.® A stat¬ 
ute recognizing the right of anyone interested in 
the subject matter involved to unite with defendant 
in resisting plaintiff's claim does not permit such 
a person to procure himself to be substituted as 
defendant.® Under a statute, permitting the sub¬ 
stitution of one to whom an interest is transferred 
or on whom liability is devolved, the successor, of 
a corporation may be substituted as a party defend¬ 
ant.-* 

Character or right in which sued. Where suit 
is brought against persons in their individual ca¬ 
pacities, and their true liability, if any, is in a rep¬ 
resentative capacity, it has been held proper to 
make an amendment substituting the defendants in 
their representative capacities;® but there is also 
authority to the contrary.® 

d. Biscretioii of Court 

The substitution of parties plaintiff or defendant Is 
ordinarily addressed to the discretion of the court. 

In the absence of express provision to the con¬ 
trary, the allowance of an amendment substitut¬ 
ing a party is ordinarily discretionary with the 


91. Wash.—Hood v. Califomia Wine 
Co., 29 P. 768, 4 Wash. 88. 

47 C.J. p 161 note 22. 

Xatenvener 

Although ajL Intervener may join 
either plaintiff or defendant in prin¬ 
cipal action, or may oppose both, he 
dmnot, without consent of plaintiff, 
be substituted in place of defend¬ 
ant.—^Nbrth Poudre Irr. Co, v. Hin- 
derlider, 160 P.2d 304, 112 Colo. 467. 

92. Mich.^Daly v. Blair, 160 N.W. 
184, 183 Mich. 351.. 

47 C.J. p 161 note 23. 

93. Conn.—Motiejaitis v. Johnson, 
169 A. 606, 117 Conn: 631. 

Ohio—Boehmke v. Northern Ohio 
Tract. Co., 102 N.B. 700, 88 Ohio 
St. 166. 

94- Iowa.—Austin, Western Co., 
Ltd. V. Weaver .Tp., 114 N.W. 189, 
136 Iowa 709. 

Mo.—Corpus Jnrls auoted in Haney 
V. Thomson, 98 S.W.2d 639, 644, 
839 Mo. 606. 

95. Neb.—Ondaha Southern R. Co. 
v. Beeson, 64 N.W. 667, 86 Neb. 
861. 

96- N.T.—Abrams v. General iWnan- 
, cial. dorp.,. 79 N.T.S.2d 368, > 274 
App.I)iv. 766—Sahimatano v. 


Brooklyn City R. Co., 262 N.T.S. 
634, 238 App.Div. 808. 

47 C.J. p 162 note 27. 

Dissolved corporation 
Statute, providing that at any 
stage of any action, special pro¬ 
ceedings, or appeal, a mistake, omis¬ 
sion, irregularity, or defect may he 
corrected or supplied, did not author¬ 
ize the substitution as defendant of 
a partnership for dissolved corpora¬ 
tion.—Safrin v. Joe Friedman Hat 
Co.^ 91 N.Y.S.2d 872, 196 Misc. 887. 
•97. N.T.—Riley v. Stem, 10 N.J.S. 

8, 23 Abb.N.Cas. 436. 

47 C.J. p 162 note 28. 

9a Me.—Surace v. Pio, 92 A. 621, 
112 Me. 496—William H. Glover 
Co. V. Rollins, 32 A 999, 87 Me. 
434. 

99. N.T.—^Bozzuffl v. Daxrieusecg, 
210 N.T.S* 466, 125 Misc. 178. 

47 C.J, p 162 note 32. 

1, N.T.—^Barbein .v. Superior. Meter 
Co., 90 N.T.S.2d 29, 276 App.Div. 

. 962, motion denied 92 N.T:s.2d 393, 
276 App.Div. 1046. 

Dabor union 

In action by fomer labor union 
members against employer for re- 
turh of alleged Improper deductions 
i of union dues checked, off by employ¬ 
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er pursuant to contract between em¬ 
ployer and union, real parties in in¬ 
terest were union cmd former mem¬ 
bers, and their respective claims to 
deductions were question of law 
which should be determined in the 
action, and hence union would be 
substituted for employer as defend¬ 
ant.—Barbein v. Superior Meter Co., 
supra. 

2. Mass.—^Peterson v. Cadogan, 46 
N.E.2d 617, 313 Mass. 183. 

47 iC.J. p 162 note 84. 

Bffect of change 

Change of parties defendant in 
action does not, as matter of law, 
destroy identity of cause of a.ction. 
—^Massachusetts Bldg. Finish Co.- v. 
Brenner, 193 N.Fi. 866, 288 Mass. 481. 

3. lowa^—^Britton v. Des Moines, 
etc., R. Co., 13 N.W. 710, 69 Iowa 
640. , 

4. N.T,—^Phillips v. American tTn- 
ion Fire Ins. Co., 163 N.T.S. 99, 
168 App.Div. 938—^Burrow v. Mar- 
ceau, 117 N.T.S. 637, 132 App.Div. 
797. 

47 C.J. p 162 note 87. 

5. Ga.—Powell v. Clements, i67 S.E. 
699, 172 Ga. 8,81. 

6. R.t.—^De Cesare v. Bedrosian, 24 
A.2d 896, 67 R:I. 480. 
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court,with respect to the substitution of either 
plaintiffs^ or defendants.® Amendments substitute 
ing parties should, where permitted, always be in 
furtherance of a determination of the true merits 
of the controversy.!® 

§ 86. Time for Substitution 

The right to substitution of parties should be exer¬ 
cised within the time set by statute or exercise of the 
court’s discretion, and may be lost by laches. 

Under various statutory provisions substitution 
of parties may be proper at any time before judg¬ 
ment,!! as after answer,!® after withdrawal of 
answer,!® after trial,!^ and after verdict.!® The 
question whether or not the application for sub¬ 
stitution is too late may rest in the discretion of 
the court,!® and the right to substitution may be 
lost by laches.!^ 

After death. Under the practice prevailing in 
some jurisdictions, substitution of parties may be 


§ 86 

effected as a matter of right within a specified pe¬ 
riod after death of a party,!® but the court is not 
authorized to order substitution after the lapse of 
such period,!® unless, perhaps, in cases where mo¬ 
tion for substitution was made prior to termination 
of such period but was not acted on by the court.®® 

Before or after joining issue. Under statutes 
permitting amendment after issue joined only if 
the amendment does not alter the substance of 
plaintiffs demand, by making it different from that 
originally brought, plaintiff may not substitute a 
new party defendant after issue joined,®! but may 
do so if at the time of filing the amendment issue 
has not been joined.®® Where issue has been joined 
on the right of plaintiff to bring the action, plain¬ 
tiff has been denied the right to substitute another 
party as defendant®® 

After judgment has been entered the court ordi¬ 
narily has no power to substitute another defendant 


7. Okl.—Savoy Oil Co. v, Emery, 
277 P. 1029, 187 Okl. 67. 

Pa.—Commonwealth v. Haney, 41 Pa. 

Dlst. & Co. 298. 

Ahnse of diaoretion shown 
Refusal to permit supplemental 
bill to make successor corporation 
party to suit by name on record was 
held abuse of discretion.—Chief Con¬ 
sol. Mining Co. v. Mammoth Mining 
Co. of Nevada, C.C.A.TJtah, 29 F.2d 
708, certiorari dismissed Mammoth 
Min. Co. V. Chief Consol Mining Co., 
60 S.Ct. 78, 74 L.Ed. 1178. 
a. U.S.—^Hood ex rel. North Carolina 
Bank & Trust Co. v. BeU, C.C.A.N. 
C., 84 F.2d 186. 

Cal.—^Alameda County Home Inv. Co. 
V. Whitaker, 18 P.2d 662, 217 Cal. 
281, certiorari denied Whitaker v. 
Alameda County Home Inv. Co., 54 
S.Ct. 69, 290 ir.S. 640, 78 L..Bd. 656. 
Or.—^Hall V. Cutler Bindery Co., 26 
P.2d 1109, 145 Or. 565. 

47 C.J. p 162 note 40. 

Assignee 

' Allowance of amendment to sub¬ 
stitute assignee of chose in action as 
complainant in suit thereon is mat¬ 
ter of discretion.—^Trust -Go. of New 
Jersey v. McGufnness, 144 A. 110, 104 
N.J.B<i. 1. 

Abuse of discretion held not shown 

(1) Generally.—Whittier v. Viss- 
cher, 209 p. 28, 189 Cal. 460—47 C.J. 
p 162 note 40 [c]. 

(2) Denying motion to amend dec¬ 
laration on nonnegotiable chose in 
action to substitute assignee for as-' 
signor pendente Ute was not abuse 
of discretion where assignee could 
have sued in name of assignor.— 
Hanu V. Tamaiciil, 80 Hawaii 969, 

N.M.-*—State ex rel. Lebeck v. 
Chavez, 118 P.2d 179, 46 N.M. 161. 


N.C.—^Bynum v. Fidelity Bank of 
Durham, 12 S.E.2d 898, 219 N.C. 
109. 

47 C.J. p 162 note 41. 

Abuse of dlsoretlon held not shown 
Mont.—^Hilyard v. Engel, 209 P.2d 
896. 

10. Miss.—Shaw v. Alexander, 82 
Miss. 229. 

47 C.J. p 162 note 42. 

11. Ill,—Oberman V. Camden Fire 
Ins. Ass’n, 145 N.E. 351, 314 Ill. 
264. 

Iowa,—Corpus juris oited in Webster 
County Buick Co. v. Nebraska 
Buick Automobile Co., 249 N.W. 
208, 206, 216 Iowa 485. 

12. Iowa.—^Bixby v. Blair, 9 N.W. I 
818, 56 Iowa 416. 

4,7 C.J. P 163 note 46. 

13. Cal.—^Israel v. San Diego Coun¬ 
ty Super. Ct, 185 P. 682, 43 Cal. 
App. 711. 

14w Mo.—Bdsh V. Block, 187 S.W. 

163, 193 Mo.App. 704. 

47 C.J. p 163 note 48. 

Averting fraud 

A petition could be amended under 
statute after trial so as to substi¬ 
tute a party .defendant, where such 
substitution would avert a fraud 
attempted to be perpetrated by the 
invocation of the doctrine of corpo¬ 
rate legal entity.—^Industrial Gas Co. 
V. Jones, 24 N.E.2d 830, 62 Ohio App. 
558. 

16. Mass.—^Peterson v. Cadogan, 46 
N.E.2d 617, 318 Mass. 188. 

47 .C.J. p 168 note 49. 

Putility 

Permitting substitution of defend¬ 
ant nfter verdict for original de¬ 
fendant was held not Improper as 
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futile.—Shapiro v. McCarthy, 181 N. 
E. 842,. 279 Mass. 425. 

16. Wis.—^Merriam v. Homer, 66 N. 
W. 808, 92 Wis. 664. 

47 C.J. p 163 note 44. 

BTuuo pro tunc order, substituting 
parties, should be granted or refused 
as justice reguires under circum¬ 
stances of particular case.—Le Bar¬ 
on V. Motti, 167 A. 108, 68 R.I. 885. 
Abuse of disoretiou held not Shown 
Mass.—Shapiro v. McCarthy, 181 N.B^ 
842, 279 Mass. 425. 

17. N.M.—State ex rel. Debeck’ v. 
Chavez, 113 P.2d 179, 46 N;M. I4l. 

Pa.—^McKenzie Co. v. BHdelity & De¬ 
posit Co. of Maryland, Com.Pl., 64 
DauphCo. 294—^Insurance Co. of 
North America v. Bauman, Com.Pl., 
26 Erie Co. 6. 

47 C.J. p 162 note 43. 

18. Ariz.—Shire v. Superior Court 
in and for Greenlee County,. 162 P. 
2d 909, 63 Ariz. 420. 

Death of party as ground for abate¬ 
ment and survival of action see 
Abatement and Revival §§ 114-186. 
16. Ariz.—Shire v, Superior Court in 
and for Greenlee County, supra/- 

20. Ariz.—Shire v, Superior Court in 
^d for Greenlee County, supra. 

21. La.—Diamond T. Motor Trucks 
V. Heck, APP-» 13 So.2d 512. 

22. La.—^Diamond T. Motor Trucks 
V. Heck, supra. 

Where no plea or appearance was 
fled by any defendant, supplemental 
petition naming new party defendant 
was not subject to exception that it 
was filed after “issue joined.”—^Dia¬ 
mond T. Motor Trucks v. Hedk, su¬ 
pra. 

23. La.—Levin v.' Missouri Pac. R. 
Ca, Apb., 2 So.2d 99,. 
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in the place of the original one,and substitution 
of a defendant will be denied where a transfer of in¬ 
terest takes place after judgment.25 Under prop¬ 
er circumstances, however, substitution of a party 
plaintiff may be permissible even after judgment,^® 
as where there was a transfer of interest before 
judgment.27 Under statutes authorizing amend¬ 
ment of pleadings to conform to proof at any time 
before or after judgment, it is immaterial whether 
the name of a corporation’s president was stricken 
and that of the corporation substituted as defendant 
before or after entry of judgment.28 A court en¬ 
tering judgment against a corporation in a case 
where an answer by an individual was stricken on 
plaintiff’s motion may substitute the individual as 
a party, even after entry of judgment, but may 
not enter judgment against him without permitting 
him to answer or demur to the complaint.^^ 

On a retrial substitution of parties may be per- 
mitted.30 

§ 87, Application for Substitution and Pro¬ 
ceedings Thereon 

a. In general 

b. Consent of parties 

c. -Notice 

d. Showing as to right 


I a. In General 

Generally speaking, substitution of parties should not 
be made merely by amendment of the pleadings, but 
should be on due application to the court with leave ob¬ 
tained. 

Ordinarily, substitution of parties may not be 
effected by mere amendment of the pleadings,3i 
and, where the facts show an actual substitution of 
plaintiffs as contradistinguished from a mere cor¬ 
rection of a misnomer, such change may require 
the commencement of a new action.82 One having 
no connection with a case cannot become a party by 
the mere appearance of his attorney without a 
formal substitution,28 nor is a substitution of par¬ 
ties defendant effected by naming one defendant 
and serving another through error.84 Substitution, 
where permissible, should generally be made on 
due application to the court,86 and leave obtained.86 
Leave of court, however, may be unnecessary where 
substitution is made before answer is filed,87 and, 
where an amendment of pleadings to show a dif¬ 
ferent plaintiff merely cures a technical error with¬ 
out changing the cause of action, it may, it has 
been held, be made without first securing an order 
of court permitting substitution of parties.88 

At common law and under statutes declaratory 
thereof, an application for substitution is made by 
scire facias.88 Under the codes the application is 
ordinarily made by motion,^© the facts being set 


34. Neb.—^Hlcklln v. Nebraska City 
Nat. Bank, 1 N.W. 136, 8 Neb. 463, 
47 O.J. p 163. note 60. 

25. Cal.—^Binerson v. McWhlrter, 60 
P. 774, 128 Cal. 268. 

47 C.J. p 168 note 62. 

26. Cal.—^Elrlckson v. Boothe, 208 P. 
2d 122, 80 Cal.App.2d 467. 

27. Cal.—Curtin v. Salomon, 261 P. 
237, 80 Cal.App. 470. 

47 C.J. p 168 note 51. 

^2- PI.—McCulloug^h V, Schuberth, 
79 N.EI.2d 764, 334 niA.pp. 388. 

29. S.C.—Commercial Credit Co. v. 
Cummings, 14.8 S.B1, 560, 160 S.C. 
629. . 

sa PI.—^McCall V. Lee, 11 N.E. 622, 

120 m, 261. 

47 C.J. p 168 note 63. 

8L Mass.—^Bateman v. Wood, 9 N.E. 

2d 376, 297 Mass. 483. 

Minn.:--auy v. Dictating Machine & 
Record Co., 294 N.W. 877, 208 Minn. 
584. 

N.J.—Gibson Refrigerator Co. v. Bro¬ 
dy, 146 A. 872. 7 N.J.Misc. 647. 

Pa.—Hilbert v. Mlcklo, Com.Pl., 87 
Ltiz.Leg.Reg. 127. 

47 C.J. p 168 note-64. 

Necessity of service of process In 
order to effect substitution of par- 
. Wes see the C.J.S. title Process S 8, 
also 60 C.J, p 448 notee 27-32. 


32. N.T.—Air Conditioning Training 
Corp. V. D1 Marzio, 76 N.T.S.2d 
697, 100 Mlsc. 1033. 

33. Cal.—Hamilton v. Hamilton, 189 
P.2d 722, 83 Cal.App,2d 771. 

34. Ill.—^Reisman v. Central Mfg. 
DIst Bank, 46 N.E.2d 90, 316 Ill. 
App. 371. 

36, Conn.—Pish v. Smith, 47 A. 711, 
78 Conn. 377, 84 Am.S.R. 16L ' 
Ky.—Nicholsoh v. Thomas, 127 Ss-W. 

2d 166, 277 Ky. 760. 

Sufflcienoy of appUcatlon 
Application by attorney for sheriff 
in name of Judgment creditors for 
substitution in replevin was sufficient 
without sheriff signing application.— 
Starr v. Cook, 272 P. 188, 127 Ka n. 
122 . 

36. Arlz.—Steintorf v. Security 
Trust & Savings Bank of Yuma, 
Ariz., 80 P.2d 850, 43 Ariz. 298. 

Minn.—Chisholm v. Clitherall, 12 
Minn. 378. 

Mont—State ex rel. Bedord v. Dis- 
, trict Court of Ninth Judicial Dist 
in and for Glacier County, 114 P. 
2d 266, 112 Mont. 192. 

Ohio.—^Fountain v. Pierce, 176 N.1L 
444, 128 Ohio St 609. 

37. Ind.—Pittsburgh, etc., R. Co. v. 
Martin, 82 Ind, 476- 
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38. CaJ.—^Hlghsmlth v. Crista, 153 
P.2d 180, 66 Cal.App.2d 808. 

39. U.S.—Nome, etc., Co. v. Ames 
Mercantile Co., Alaska, 187 F..928, 
109 C.C.A. 650. 

Mode held not exclusive 
Statute providing that, where a 
party to an action dies, his executor 
or administrator may bo required by 
writ of scire facias to show cause 
why he should not be made a party 
thereto, was not intended to furnish 
an exclusive procedure for substitut¬ 
ing adversely the personal represent¬ 
ative of a deceased party- to a suit.— 
Prudential Ins. Co. of America v. 
Himelfarh, 56 A.2d 257, 362 Pa. 123. 

40. TT.S.-i^Nome, etc., Co. v. Ames 
Mercantile Co., Alaska, 187 F. 928, 
109 C.C.A. 650. 

Ariz.— Cozpns JTiirlg cited in Stein¬ 
torf V. Security Trust & Savings 
Bank of Tunik, Ariz., 80 P.2d 869, 
851, 43 Ariz. 298. ^ 

Party in interest 

Substitution of a new party is 
generally effected by motion which 
should ordinarily be made by the par¬ 
ty in interest.—Nome, etc., Co. v- 
Ames Mercantile Co., Alaska, 187 F, 
928, 109 C.C.A. 660. 

A motion to transform a repre¬ 
sentative action to an Individual ac- 
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forth in the motion papers.^i A mere statement I Consent of the party substituted is usually re- 


by counsel that they will ask for a substitution of 
plaintiffs is not a sufficient application to present the 
question for a ruling of the coiirt.'^^ 

Under some rules of civil practice, defendant, in 
his answer to a petition for substitution of plaintiff, 
may question whether or not plaintiffs interest in 
the cause of action has been transferred in whole 
or in part,^3 and he may advance reasons as to 
why the transferee should be joined as coplaintiff 
rather than substituted as plaintiff.^^ 

A cross complaint may not be used for the 
purpose of effecting a substitution of parties,'*® 

A stipidation between the proper parties to the 
effect that a third person shall be substituted as 
defendant may be equivalent to a formally author¬ 
ized amendment of the complaint substituting such 
third person as defendant.^® 

Who should apply for substitution. Substitution 
of parties should ordinarily be applied for by the 
party in interest, such as the grantee,^® or the 
transferee pendente lite.'*^ It is ordinarily improp¬ 
er to make a- substitution of parties plaintiff on 
defendant’s initiative,®® although a substitution of 
defendants may be so made in a proper case.®^ 

b. Consent of Parties 

Consent of the party substituted fs usually required 
before substitution may be made. 


quired before substitution may be made.®^ If a 
successor in interest is unwilling to be substituted 
as party plaintiff, he may not be so substituted but 
must be made a party defendant on due service.®® 
A party substituted as defendant by his own con¬ 
sent cannot thereafter object to the substitution.®^ 
Where the original plaintiff moves to dismiss on 
the ground that he did not authorize the action and 
has no interest therein, it is improper to order with¬ 
drawal of plaintiff and substitution of a third per¬ 
son in the absence of a motion by the original plain¬ 
tiff for leave to withdraw.®® Consent of the orig¬ 
inal plaintiff to a substitution will be presumed 
where the motion for substitution of the moving 
party is made by counsel for the original plaintiff,®® 
and a defendant failing, for a prolonged period, 
to object to substitution of a party plaintiff may be 
deemed to have consented thereto.®*^ 

c. Notice 

Notice to ail parties concerned is ordinarily a requi¬ 
site to a valid substitution of parties. 

As a general rule, all interested parties should be 
given notice of an application for substitution of 
parties,®® although it has been held that the court 
may allow a substitution without notice to the op¬ 
posite party.®® Thus a transferee or successor in 
interest cannot ordinarily be substituted on motion 
of another without notice to the party to be sub¬ 
stituted as plaintiff®® or defendant,®^ although there 


tlon wait properly made under rules 
of civil practice relating to motion 
to correct pleading and motion strlk* 
Ing out matter contained In a plead¬ 
ing.—Elbert V. Village of North 
Hills, 30 N.T.S.2d 286, 262 App.Div. 
470. 

aCotlon held timely 
Minn.—G-ilmore v. City of Mankato, 
269 N.W. 113, 198 Minn. 148. 

Mo.—Wagner v. Shelly, App., 210 S. 
W.2d 394. 

Trlvolous motion may be denied 
N.T.—^Bayork Realty Corporation v. 
Hunt, 286 N.Y.a 836, 247 App.Div. 
818. 

41. XJ.S.—Nome, etc., Co. v. Ames 
Mercantile Co., Alaska, 187 F. 928, 
109 C.C.A. 660. 

Ariz.—Corpus Juris cited in Steln- 
torf V. Security Trust & Savings 
Bank of, Yuma, Axis., 80 P.2d 860, 
861, 43 Ariz. 298. 

42. Ind.—Sauntman v. Maxwell, 64 
N.B. 897, 164 Ind. 114. 

43. Pa.—Commonwealth Trust Co. v. 
Caplan, 49 Pa.Dist. & Co. 602, 64 
Dauph.Co. 300. 

44. Pa.—Commonwealth Trust Co. v. 
Caplan, supra. 


45. Mont.—State ex rel. Bedord v. 
District Court of Ninth Judicial 
Dist. in and for Glacier County, 
114 P.2d 266, 112 Mont 192. 

46. N.b.—Tubbs V. Sather, 158 N. 
W. 276, 34 N.D. 284. 

47. U.S.—Nome, etc., Co. v. Ames 
Mercantile Co., Alaska, 187 F. 928, 
109 C.C.A. 650. 

48. TT.S.—^Nome, etc.’ Co. v. Ames 
Mercantile Co., supreu 

49. N.Y.—^Howard v. Taylor, 12 N. 
Y.Super. 604, 11 How.Pr. 380. 

47 C.J. p 161 note 66. 

60. Utah.—Oberndorfer v. Moyer, 84 
P. 1102, 80 Utah 325. 

47 C.J. p 164 note 66. 

51. N.Y.—Howe Mach, Co, v. Gifford, 
66 Barb. 697.. 

47 C.J. p 164 note 67. 

52. Colo.—^Denver, etc., R. Co. v. 
Nunez, 180 P. 78, 66 Colo. 173. 

47 C.J. P 164 note 68. 

63. Or.—Western Land, etc., Co. v. 
Humfeld; 234 P. 796, 114 Or. 63. 

54. HI.—^Thompson v. Schuyler, 7 
m. 271. 

47 C.J. P 164 note 70. 

1083 


65. Ky.—^Lowther v. Glenn, 225 S.W. 
1066. 189 Ky. 687. 

47 C.J. p 164 note 71. 

66. Mass.—Strout v. United Shoe 
Mach. Co., 102 N.B. 312, 215 Mass. 
116. 

67- Ky.—^Asher v: Fordson Coal Co., 
61 S.W.2d 20, 249 Ky. 496. 

58. Ariz.—Steintorf v. Security 
Trust & Savings Bank of Yuma, 
Ariz., 30 P.2d 860, 43 Ariz. 298. 

Ky.—-Nicholson v. Thomas, 127 S.W. 

2d 166, 277 Ky. 760. 

Mont.—State ex rel. Bedord v. Dis¬ 
trict Court of Ninth Judicial Dist 
In and for Glacier County, 114 P. 
2d 265, 112 Mont 192. 

Person snbsHtuted 
A person substituted in a cause 
must be duly notified of the fact , of 
his having been made a party before 
he can be affected by notices or pro¬ 
ceedings in the action.—^Nezik r. 
Cole, 184 P. 623, 4$ CalJlpp. 130. 

59. Tex.—Paxton t. First State 
Bank of Tatum, Oiv.App., 42 S.W. 
2d 887. 

60. N.Y.—Betts v. De Selding, 80 N. 
Y.S. 799, 81 App.Div. 161. 

47 C.J. p 164 note 73. 

61- N.Y.—^United Shoe Repairing 
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is also authority to the contrary.®^ On an applica¬ 
tion of the party in interest to be substituted, no¬ 
tice should be given to the original plaintiff,®® 
or his representatives,®^ and to defendant.®® An 
order for substitution will not be granted on notice 
of a resettlement of an order for interpleader.®® 
Notice of motion to substitute should be given 
-within the time rejiuired by local practice,®*^ al- 
:though such requirement has beea held subject 
to waiver.®® 

d. Showing as to Bight 

A showing of right is prerequisite to a substitution 
of parties. 

Any fact essential to the right of substitution,®® 
such as a transfer pendente lite,^® must be duly 
proved in the application proceedings, unless it 
is admitted.71 Proof of a transfer pendente lite 


67 aj.S. 

may be unnecessary where the original plaintiff 
has consented to the substitution.^® 

I 88. - Order 

Substantial defects in the proceedings will ordinarily 
Invalidate an order for substitution of parties, but minor 
Irregularities will not. 

In the absence of timely objection, minor ir¬ 
regularities in the proceedings will not invalidate 
an order of substitution,^® but defects of a substan¬ 
tial character in the proceedings will render the 
order ineffective and invalid.'^^ An order of substi¬ 
tution may be valid despite its entry as part of the 
judgment, instead of as a distinct and separate or¬ 
der.*^® An order mistakenly designated as an or¬ 
der permitting intervention may, in a proper case, 
be sustained as an order permitting substitution.^® 
An order substituting defendants may not be grant¬ 
ed where such relief is not asked in the notice of 
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Macli. Co. V. Docshtermann Storagre 

Warehouse Co., 174 N.Y.S. 284, 186 

App.i)iv.‘ 359. 

47 CJ. p 164 note 74. 

SnflLolenoy of notice 

(1) Where defendant died , before 
trial and, by agreement of adminis¬ 
trator of defendant’s estate, action 
was revived against the estate and, 
after removal of administrator, an 
administratrix was appointed, plain¬ 
tiff could, on notice to administratrix, 
have administratrix substituted as 
defendant, and the execution of a 
summons issued on a petition for re¬ 
vivor against administratrix was 
sufficient notice to administratrix, 
where return showed execution on 
administratrix, but not in her repre¬ 
sentative capacity.—^Martin v. Mar¬ 
tin, 138 S.W.2d 509, 282 Ky. 411. 

(2) A respondent substituted for 
an original respondent need liot be 
served with original process, but Is 
entitled only to such notice of the 
.substitution aa the court deems just 
and reasonable under the circum¬ 
stances; service of written notice of 
the substitution and of a copy of the 
order of the Court by relator’s attor¬ 
ney is sufficient if the court so de¬ 
termines.—Commonwealth v. Haney, 
41 Pa.Dist. & Co. 298. 

Waiver 

Where defendant died while de¬ 
fendant’s motion in nature of writ 
of error coram nobis to set aside 
judgment was under advisement, 
and same attorney^ who had repre¬ 
sented original defendant appeared at 
hearing on plaintilTs motion for sub¬ 
stitution of defendant’s executrix 
and raised no question of sufficiency 
of service of notice, at that time or 
thereafter, sufficiency of service was 
waived.—Wagner v. Shelly,. Mo.App., 
.210, e.W.2d 894, 


62. Cal.—Nezik v. Cole, 184 P. 623, 
43 Cal.App. 130. 

47 C.J. p 16.4 note 75. 

Contest after 8TL*b8tLtittlo& 

An amendment to a writ and decla¬ 
ration bringing in a substituted de¬ 
fendant can be allowed without the 
substitute defendant having notice 
and an opportunity to be heard, but 
such substituted defendant cannot 
be brought into court without proc¬ 
ess, and on being brought into court 
by process, he may contest the pow¬ 
er of the court as a matter of law 
to allow the amendment,—Chandler 
V. Dunlop, 39 N.B.2d 969, 311 Mass. 1. 
Defendant 

Substituted defendant, who was 
not a party when plaintiffs moved for 
substitution, was not entitled to no¬ 
tice or opportunity to be heard, and 
facts that plaintiffs brought actions 
against one defendant, and there¬ 
after brought and later discontinued 
actions against another, were irrele¬ 
vant to validity of substituting, with¬ 
out notice, second defendant .for first. 
—Johnson v. Carroll, 172 N.B. 86, 272 
Mass. 134, 69 A.L.B. 1244. 

N.T.—^Howard y. Taylor, 12 N.T. 
Super. 604, 11 How.Pr, 380. 

64. N.T.—^McLaughlin v. New York, 
8 Daly 474, 68 How.Pr. 106. 

47 C.J. p 164 note 77. 

65. N.T.—^Howard v. Taylor, 12 N. 
Y.Super. 604, 11 How.Pr. 880. 

66. N.Y.—Holies v. Cantor, 89 N.T.S. 
662, 6 App.Div: 365. 

47 C.J. p. 164 note 79. 

67., N.T.—Zubrinsky v. Tarm, 161 N. 
T.& 341. 

68. W.V’a.—Merchants’ Nat. Bank of 
Point Pleasant v. Ealphsnyder, 169 
S.B. 89, 118 W.Va. 480. 

Failiire to bbjfeot 

Ten days’ notice of substitution of 
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party was not essential where all 
parties in interest were before court 
and raised no objection.—^Merchants*^ 
Nat. Bank of Point Pleasant v. 
Balphsnyder, supra, 

68. Wyo.—Smith V. HArrlngton, 27 
P. 803, 8 Wyo. 60S. 

70. N.T.—Northioip v. Smith, 9 N.T. 

8. 802, 58 N.T.Super. 120. 

47 C.J. p 166 note 82. 

71- Iowa,—Crary v. Kurtz, 106 N.W. 
690, 109 N.W. 462, 132 Iowa 106, 
109, 119 Am.S.R. 549. 

47 C.J. p 165 note 88. 

72- Nev.—^Virgin v. Brubaker, 4 Nev. 
81 89. 

47 C.J. p 165 note 84. 

73- N.T.—Wiley v. Moses, 42 N.T.S. 
2d 4, 266 App.Div. 801, reargument 
and appeal denied In re Less* Es¬ 
tate, 44 N.T.S.2d 686, 266 App.Div. 
968. 

W.Va,—^Merchants’ Nat. Bank of 
Point Pleasant v. Ralphsnyder, 169 
S.E. 89, 118 W.ya. 480. 

Omission, of m^e 
Order for substitution of new trus¬ 
tee was effective without amending 
bill to include substitute trustee’s 
name, where no new issue was joined, 
and substitute trustee acted and was 
recognized as party without objec¬ 
tion.—Merchants’ Nat. Bank of Point 
Pleasant v. Ealphsnyder, supra. 

74, Ill.—Heinz v. Radio Keith Or- 
pheum VVestem Vaudeville’ 3B3x- 
change, 70. N.E.2d 216, 239 lll.App. 
648. 

Ky.—Nicholson v. Thomas, 127 S.W. 
2d 166, 277 Ky. 760. 

75-. CaJ.—Cockrill v. Clyma, 82 P. 

888, 98 Cal. 123, 

47 C.J. p 166 note 86. 

76. .S.D.—Demarrias v. Burke, 210 
N.W. 198, 60 S.D. 868-. 
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a motionJ’^ Where, on a transfer of interest, an 
order of substitution is granted to plaintiffs trans¬ 
feree on due notice to. defendant, the question as 
to title in the substituted plaintiff is determined by 
the order and may not be raised on the trial.78 In 
the absence of a request for jury trial, the court is 
not required to deny a substitution of parties on 
the ground that such a substitution would prevent 
a trial by jury.79 

The rendition of judgment between the parties, 
without expressly passing on an application by a 
third person to be substituted as a party, has been 
deemed an implied exercise of the court’s discre¬ 
tion in denial of the petition.*® 

Collateral attack. Orders for substitution of par¬ 
ties have been held not subject to collateral at¬ 
tack.*^ 

Setting aside order of substiHttion. Ordinarily, 
the court cannot set aside its order of substitu¬ 
tion after the term at which it was granted.*^ 
Where plaintiff has expressly or impliedly consent¬ 
ed to be substituted, his motion to set aside the or¬ 
der of substitution after judgment has gone against 
him will be denied,** 

§ 89. Subsequent Proceedings 

a. In general 

b. Pleadings 

a. In General 

A substituted party takes up the case where his 
predecMsor left It. 

A substituted party takes up the case where his 
predecessor left it,*^ and one substituted as plain- 

77 . N.T.—Helling v. Boss, 121 N.f. 

S. 1018. 

78. N.T.—Smith v. Zallnskl, 94 N. 

T. 619. 

79. Mass.—^Pearson v. Bara, 161 N". 

£3. 823, 263 Mass. 502. 

sa Okl.—Savoy Oil Co. v. fimery, 

277 P. 1029, 137 Okl. 67. 

81. Ill. —Wright V. Spaas, 76 wr.B.2d 
208, 332 I11.APP. 682. 

82. Ohio.—Van Camp v. McCulley, 

104 N.B. 1004, 89 Ohio St 1. 

47 C.J. p 166 note 89. 

83. N.Y.—^Briggs v. Porter, 1 N'.T.S. 

669, aji^peal dismissed 20 N.B. 416, 

112 N.T. 676. 

47 C.J. p 166 note 90. 

84. Ky.—<Iorpn8 Jnzls died In 
Citizens Bank & Trust Co. v. Mc- 
Buen 184 S.W.2d 1012, 1014. 281 
Ky. 113. 

47 C.J. p 166 note 98. 

Aoorned rights 

Party acauiring rlktits of litigant 


tiff takes the place of the original plaintiff with 
respect to both the benefits and the burdens of his 
predecessQr.*^ A party substituted as plaintiff takes 
.up the case subject to an order relative to giving 
security for costs.** A substituted defendant may 
avail himself of all rulings made, and of. all excep¬ 
tions reserved by the original defendant prior to the 
substitution.*^ After allowance of an, amendment 
substituting a party as defendant on due process, 
the case is the same as if the substituted defend¬ 
ant had been originally named.** The allowance 
of an amendment, striking one defendant and sub¬ 
stituting another, is an adjudication that plaintiff 
may maintain the action for the cause for which it 
was originally brought;** but the substituted .de¬ 
fendant may show that the amended action differs 
as a matter of law from that originally intended,** 
and may maintain that the evidence did not sup¬ 
port the requisite finding that the amended action 
was that originally intended.*^ 

After verdict for the original defendant, the court 
may not, on substitution of a new defendant, en¬ 
ter judgment for the original defendant or set aside 
the verdict in his favor.** 

Notice of substitution, A substituted party must 
be duly notified of the substitution before he can 
be affected by notices or proceedings in the action.** 

b. Pleadings 

.In the absence of an amendment of the pleadings 
raising new Issues, the Issues In the case are not changed 
by a substitution of the parties. 

In the absence of an amendment of the pleadings 
raising new issues, the issues in the case are riot 
changed by a substitution of plaintiffs.*^ Ordi- 

stituted will not be entitled to the 
benefit of a prior defendant’s answer. 
—Chase v. Blair, 288 P. 681, 106 Cal. 
App. 744. 

89. Mass.—j;ohnson v. Carroll, 172 
N.B. 85, 272 Mass. 134, 69 A.L,.R. 
1244. 

90. Mass.—Johnson v. Carroll, su¬ 
pra. 

91. Mass.—Johnson v. Carroll, su¬ 
pra. 

92. Mass.—Shapiro v. McCarthy, 181 
N.B. 842, 279 Mass. 425. 

93. Cal.—Nezik v. Cole, 184 P. 628. 
43 Cal.App. 130. 

Mass.—Chandler v. Dunlop, 39 N.Bl 
2d 969, 311 Mass. 1. 

94. Mo.—Moore v. Black, App., 276 
S.W. 649. 

Ohaage of Issaes not Showm ^ . 

In suit for conveyance to plaintlfCs 
of right of vray over defendant’s, land 
to public road, substituted plaint’s 
supplemental petition, reiterating all 


and substituted in action is entitled 
to benefit of any accrued rights.— 
Chief Consol. Mining Co. v. Mammoth 
Mining Co. of Kevada, C.C.A.Utah, 29 
P.2d 703, certiorari dismissed Mam¬ 
moth Min. Co: V. Chief Consol. Min¬ 
ing Co., 50 S.Ct 78, 74 L.Ed. 1178. 

85. Ky.—CorpTUi Juris dted In 
Citizens Bank & Trust Co. v. Mcr 
Buen, 134 S.W.2d 1012, 1014, 281 

. Ky. 113. 

Tex.—^Duncan v. Ponton, Civ.App., 
102 SW,2d 617. 

47 C.J. p 166 note 94. 

86. N.Y.—Helfand y. Massachusetts 
Bonding, eta, Co„ 189 N.YJS. 246, 
197 App.Div. 769. 

87. Ind.—^Louisville, eta. Cons. R. 
Co. V. Utz, 82 N.B. 881, 133 Ind. 
266. 

88. Mass.—Johnson v. Carroll, 172 
N.B. 86, 272 Mass. 134, 69 A.L.B. 
1244. 

If there is no true substitution, a 
defendant cl^dming to have be^ sub- 
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§ 89 


na,rily, it is proper to file a siipplemental complaint 
setting forth the facts respecting the substitution 
of plaintiff.®^ However, one substituted as plain¬ 
tiff after the issues in the case have been made up 
need not necessarily file a supplemental complaint, 
and failure to do so will not necessarily result in 
revocation of the order of substitution and dis¬ 
missal for want of prosecution.^'^ A copy of the 
complaint should be served on substituted defend- 
ants.^8 In case of a substitution of defendants, the 
substituted (defendant has the right to treat plead- 

E. STRIKING 

§ 90. In General 

a. In general 

b. Discretion of court; absolute right 

c. Time 

a. In General 

The striking out of parties Is permitted In proper 
cases under the codes and practice acts. 

It seems that at common law the courts , have in¬ 
herent power in the furtherance of substantial jus¬ 
tice to permit an amendment by which a plaintiff 
may strike out the name of a defendant in an ac¬ 
tion for a tort,3 but such power appears in general 


ings filed by the original defendant as his own, 
as fully as the original defendant might have done 
if there had been no substitution.^^ 

Tifne to answer after substitution. Where a 
complete substitution of plaintiffs is allowed, de¬ 
fendant should be given a reasonable time to answer 
the complaint as it stands in the name of the new 
plaintiff.! A request for additional time, following 
substitution, in which to prepare a defense should 
be made promptly after the order of substitution.^ 

OUT PARTIES 

not to have been extended to an action on con- 
tract^ or to striking out the name of a plaintiff.^ 
However, in certain cases the courts have allowed 
an amendment striking out the name of a coplain¬ 
tiff,® or, in an action on contract, the name of a 
defendant.^ 

As a general rule, the codes and practice acts 
authorize the striking out of a party by amend¬ 
ment.® Accordingly, it is usually within the power 
of a plaintiff to amend by striking put the name 
of a coplaintiff,® either in an action on contract!® or 
in tort.!! Likewise, a plaintiff may strike out the 
name of a defendant,!® either in an action on con- 


allegatlons of oiigrinal petition on 
issue as to granting of right of way, 
but alleging error, inadvertence, or 
mistake in such petition as to loca¬ 
tion of shortest and most practica¬ 
ble route, was not improper as at¬ 
tempt to change issues already Joined 
on original petition by asking for dif¬ 
ferent location.—Wells v. Anglade, 
Lia.App., 23 So.2d 469, rehearing re¬ 
fused 23 So.2d 741. 

95 . TJ.S.—Rankin v. Miller, D.C.Del., 
266 F. 236. 

La.—Diamond T. Motor Trucks v. 

Heck, App., .13 So.2d 612. 

47 C.J. P 166 note 99. 

901 , HI.—OSVank v. Central Mut. Ins. 

Co., 273 I11.APP. 446. 

47 C.J. P 166 note 1. 

97. tr.S. —^Nome, etc., Co. v. Ames 
Mercantile Co., Alaska, 187 F. 928, 
109 C.C.A. 650. 

47 C-J. P 166 note 2. 

98. N.T.—^Farjeon v. Grant, 64 N.Y. 
Super. 636, 6 N.Y.St. 809. 

47 C.J. P 166 note 3. 

99 . Ind.—Bell v. Corbin, 86 N.El. 28, 
136 Ind. 269. 

Pa.—^Insurance Co. of North America 
V. Bauman, Com.Pl., 26 Erie Co. 6 . 
47 C.J. P 166 note 4. 

1 , 8 .C.—Coleman v. Heller, 13 S.C. 
491. 


2. U.S.—Hines v. Smith, C.C.A.Ohio, 
270 P. 132, certiorari denied 41 S. 
Ct. 448, 256 XJ.S. 676, 66 L.Ed, 794. 

47 C.J. p 166 note 6 . 

3. Fla.—Stewart v. Bennett, 1 Fla 
438. 

4. Ark.—^Burr v. Ross, 19 Ark. 260. 
Me.—^Redlngton v. Farrar, 6 Me. 379. 

5. Me.—^Roach v. Randall, 45 Me. 
438. 

47 C.J. p 166 note 10. 

6 . Conn.—Arnold v. Sergeant, 1 Root 

86 . 

47 C.J. p 166 note 11. 

7- Me.—Coburn v. Ware, 25 Me. 330. 
47 C.J. p 166 note 12 . 

8 . HI.—People, for Use of Pope 
County, V. Shetler, 47 N’.B.2d 782, 
318 Ill.App. 279—Reinhardt v. Se¬ 
curity Ins. Co. of New Haven, 
Conn., 4 N.B.2d 883, 287 Hl.App. 
320. 

N.C.—^Fleming v. Carolina Power & 
Light Co., 60 S.E.2d 46, 229 N.C. 
397, modified on other grounds 61 
S.B.2d 898, 230 N.C. 66 -^ones v* 
Griggs, 14 S.B.2d 836, 219 N.C. 700 
—Choate Rental Co. v. Justice, 193 
S.B. 817, 212 N.C. 623. 

Ohio.—H. S. Leym^ Co. v, Piggly- 
Wiggly Corp., App., 68 N.B.2d 486. 
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Okl.—^Pife V. Jackson Material Co., 
126 P.2d 176, 190 Okl. 500. 

47 C.J. p 166 note 13. 

Surplusage in pleading of parties 
may be eliminated on motion.—City 
of Princeton v. Baker, 36 S.W.2d 524, 
287 Ky. 325. 

9. Ga—Green v. Bllis, 88 S.B. 976, 
146 Ga 241. 

47 C.J. p 166 note 14. 

10. Ala—W. B. Paterson Lumber 
Co. V. Patrick, 80 So. 446, 202 Ala 
363. 

47 C.J. P 166 note 15. 

11 . Ala—^Lowery v. Rowland, 16 So. 
88 , 104 Ala 420. 

47 C.J. p 166 note 16. 

12. Puerto Rico.—^People v. Fortune 
Estates, 10 Puerto Rico Fed. 346. 

47 C.J. p 167 note 17. 

Curing uisjoinder 

(1) A petition containing misjoin¬ 
der of parties defendant may be 
cured by amendment striking the 
name of one of the parties defend¬ 
ant.—Atlanta Trust Co. v. National 
Bondholders Corporation, 4 SvE.2d 
644, 188 Ga 761. 

(2) A defendant, Improperly Join¬ 
ed, may be stricken out without there 
necessarily being the substitution of 
a new cause of action,—rOld Rose 
Distilling Co. v. Parkhlll, 200 lUJVPP. 
48. 
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tractis or in tortA^ Such amendments are not in dating amendments, where the obliplion is joint, 

conflict with a code provision that the title of a plaintiff may not strike out a coplamtiff .who is a 

cause shall not be changed in any of its stages.^S joint obligee.24 One who bnngs an action against 

A person joined as plaintiff without his consent another and himself in a joint representative Ca¬ 
may properly petition to have his name stricken pacity, it has been held, may not amend by string 

from the record,and it does not matter that the out his own name as defendant. ^ An amendment 

striking out originated in a motion of the parties will not be allowed which will depnvc the opposite 

eliminated to discontinue as plaintiffs rather than party of a valuable right^^ 

in a motion filed by the parties who continued the Grounds. Under some statutes regulating amend- 
prosecution of the claim A defendant without j^ents, mistake in fact or law in joining plaintiffs 
interest in, or liability for, the cause of action may defendants may be ground for striking out the 
be eliminated bn his own motion.l^ No amendment of party where that is necessary to a trial 

is necessary if, on the plea of misjoinder, plaintiff merits.^? Where a summons, as to one 

moves for a discontinuance as to the defendants defendant, is returned not found after attempted 

who are improperly joined.^^ service, plaintiff may be entitled to strike such party 

Statutes regulating amendments by striking out and proceed against another defen^t.28 a mul- 

the names of parties should be liberally construed,tiplicity of parties is not a ground for a motion to 
and, since they are remedial, they will in general be strike.^# Assignment of a claim pendente hit 

held to apply to pending actions ,21 as to amendments does not deprive the ongmal plaintiff of his right 

made after adoption of such statutes.^® to remain in the suit for teial on the ments, or 

, . . . for protection of himself or his assignee.® 

A frivolous or otherwise improper motion to ^ j i. 

strike will be denied.23 Under certain statutes reg- Objection by third person. Where an amendment 


15. CaJ.—Abbott v. Limited Mut. 
Compensation Ins. Co., .86 P.2d 961, 
30 Cal.App.2d 167. 

Qa.—Black v. Davidson, 16 S.B.2d 
525, 65 Ga.App. 780. 

47 C.J. P 167 note 18. 

14 . Ga.—Peach Motor Exp. Co. v. 
Salmon, 38 S.E.2d 302, 73 Ga.App. 
816 —^Black v. Davidson, 16 S.B.2d 
626, 66 Ga.App. 780. 

47 C.J. P 167 note 19, 

PaUuxe of proof 

Variance on proof in failing in 
action ex delicto to show liability of 
one of alleged joint defendants, is 
not necessarily fatal to plaintiff’s 
cause of action, since he may amend 
declaration by striking out defend¬ 
ant against whom proof has failed, 
after which cause would proceed 
against remaining defendant.— 
Thompson v. Sun Cab Co., 184 A. 676, 
170 Md. 299. 

15. Ohio.—^Ansonla Rubber Co. v. 
Wolf, 1 Handy 236, 12 Ohio Dec., 
Reprint, 119. 

47 C.J. P 167 note 20. 

16. Pa.—Gliwa v. XT. S. Steel Corpo-1 
ration, 186 A. 684, 322 Pa. 225, cer- 1 
tiorari denied 67 S.Ct 117, 299 U.S. 

. 693, 81 L.Ed. 437. 
wtiTHwg r xule absolute 
Where counsel for plaintiffs had 
opportunity. to leam date of helping 
on rule to strike name of one of the 
plaintiifs from the record because 
he was joined without his knowledge 
or consent, hearing was not ex parte 
so as to render erroneous an order 
making rule absolute.—Gliwa v, U. S. 
Steel Corporation, supra^ 


Withdrawal 

Persons named among the plaintiffs 
who alleged that they never gave 
their consent to! becoming parties 
plaintiff and that their names had 
been signed without any authority 
had a right to withdraw as parties 
plaintiff'—Abel v. Behrendt, 32 N.W. 
2d 4, 320 Mich. 616. 

17. Me.—^United Feldspar & Miner¬ 
als Corporation v. Bumpus, 38 A.2d 
164, 141 Me. 7. 

18. N.C.—Citizens Bank of Marshall 
V. Gahagan, 187. S.E. 680, 210 N.C. 
464. 

Pa.—^Mayemik v. McLaughlin, Com. 
PL, 90 PIttsb,Leg.J. 268. 

19. Mass.—Lee v. Blodget, 102 N.B. 
67, 214 Mass. 874. 

47 C.J. P 167 note 26. 

20. Ala.—Atlas Coal Co. v. O’Rear, 
60 So. 63, 161 Ala 691. 

S.C.—^Boykin v. Capehart, 81 S.B.2d 
606, 205 S.C. 276. 

21. Vt.—^Murray v. Mattlson, 21 A. 
632, 63 Vt 479. 

22. Ala—Crawford v. Mills, 79 So. 
466, 202 Ala 62. 

47 C.J. P 168 note 41. 

23 . ]sr.T;—Bayork Realty Corpora¬ 
tion V. Hunt, 286 N.Y.S. 836, 247 
App.Div. 818—Schwertfeger v. 
Bank of Manhattan Co., 67 K.T.S. 
2d 84, 187 Misc. 998—Smith v. 
Bradlee, 37 N.T.S.2d 612. 

P 0 „—^McKay v. Beatty, 36 A.2d 264, 
848 Pa 286. 

Veoessary party 

Where wrongful act of one party 
has frustrated important rights ad¬ 
mittedly belonging to other party, 
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and a suit in eaulty is instituted 
against a‘ wrongdoer, a party relat¬ 
ed to the transaction. and necessary 
to give the cotirt's decree proper and 
complete effect may . not be eliminat¬ 
ed, because that party’s conduct in 
the transaction was innocent or pas¬ 
sive.—^Daliendo v. Minardi, 90 N.T.S. 
2d 781, 196 Misc. 667, 

24. Mo.—Slaughter v. Davenport, 61 
S.W. 471, 161 Mo. 26, overruling 
Davis V. Ritchie, 86 Mo. 601. 

25. Ga—Williams v. McHugh, 86 S;. 
E. 272, 17 GaApp. 69. 

26. N.T.—Bessey v. U. S. Shipping 
Board Emergency Fleet Corp., 199 
N.T.S. 16, 204 APP.Div. 641. 

47 C.J. P 167 note 24. 

Joint and several obUgors 

A statute permitting amendments 
before verdict did not authorize an 
amendment by dismissal as to one 
defendant after verdict, where the 
original defendants were jointly and 
severally liable and such an amend¬ 
ment after verdict would destroy the 
remedy of the remaining defendant 
against his joint and several co- 
obligor.—^Holmes v. Tyler, 45 P. 1129, 
8 N.M. 613. 

27. Pa.—Rangier v. Hunimel, 87 Pa. 
130. 

47 C.J. .P 167 note 29. 

28. Ala.—<3ity of Birmingham v. 
Henderson, 160 So. 778, 26 Ala.App. 
389. 

29. S.C.—^Beaty v. Carolina LifeTnA 
Co., 141 S.B. 681, 144 S.O; 1. 

sa Tex.—Southwestern Advertising 
Co. V. Stubbs, Civ.App., 89 S.W.2d 
799, error dismissed. 
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is allowed, a third person, whose rights may he af¬ 
fected by it, and who had no opportunity to show 
this fact, must afterward have the privilege of be¬ 
ing heard; and, if he can show that the amend¬ 
ment was not authorized by law, it cannot operate 
against him.^^ If, however, the amendment is 
such as the law allows, it cannot be collaterally 
attacked by a third person.^^ 

Although no motion is made, the courts may be 
authorized to strike out the name of a party im¬ 
properly joined.33 

Other proceedings compared and distinguished. 

A motion to enter a nolle prosequi in an action in 
tort and amend the complaint accordingly is, in ef¬ 
fect, a motion to strike out ,a defendant’s name;34 
and a nolle prosequi as to one of several defendants 
in an action on a joint contract, it has been held, 
is merely equivalent to an amendment striking out 
defendant’s name.35 On the other hand, a non¬ 
suit, on- motion of a plaintiff improperly joined, 
has been held not to remedy the fault of misjoinder 
under a statute authorizing an amendment by strik¬ 
ing out a party improperly joined as plaintiff. 33 

Changing cause of action. In general an amend¬ 
ment, by striking out a .party, either in actions .on 
contract37 or in tort,^3 has been held not to intro¬ 
duce a new cause of action, although it has been 
held otherwise in an action on contract.® ^ The al¬ 
lowance of an amendment striking the name of 
a codefendaht has been held conclusive of the fact 


K.D.—^Loy, for Use and Benefit of 
Union Securities Co., v. Kessler, 89 
N.W.2d 260. 

Omo.—^Hart v.. Guardian Trust Co., 
Coni.Pl., 84 N.E.2d 86. 

47 C.J. p 169 note 70. 

50. Ind.—Stanton v, Kenrick, 86 N. 

E. 19, 136 Ind. 882. 

47 C.J. p 169 note 71. 

61, N.C.-^arrett v. Gibbs, 12 S.E. 
272. 107 N.C. 308—Brown v. Mitch¬ 
ell, 9 S.B. 702, 102 N.C. 347, 11 Am. 
S.R. 748. 

52. Mo.—Thompson v, Mosely, 29 
Mo. 477. 

47 C.J. p 169 note 76. 

Abuse of disoretioii not fidiowit 

(1) Where action in state court 
to CLuiet title was barred because 
bankruptcy court had exclusive juris¬ 
diction of property involved, denying 
leave to file supplemental complaint 
eli m i n ating bankruptcy court officers 
from action, on ground that they had 
been discharged since original com¬ 
plaint was filed, was not an abuse of 
discretion.—Joseph v. Beck, 126 P.2d 
442, 62 Cal.App.2d 891. 

(2) 'Where plaintiff had' executed 
contract to purchase realty from Ven- 
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31,; Conn.—Johnson v. Huntington, 
is Conn. 47. 

82. Conn.—Johnson r. Huntington, 
supra. 

38. Ga,—^McLewis v. Furgerson, 69 
Ga. 644. . 

N.T.—Calumet, etc,, Min. Co. v. Equi¬ 
table Trust Co., 174 N.T.S. 817, 186 
,App.Biv. 328. 

84. Ind.—Trees v. Eakin, 9 Ind. 664. 

35. Pa.—Ganzer v, Fricke, 67 Pa. 
316. 

47 C.J. p 168 note 36. 

36. Vt;—Gowan v. Stevens, 76 A. 
147, 83 Vt 858. 

47 C.J. p 168 note 37. 

87. Ga,—Weathers v. Owen, 51 S.E, 
2d 684, 78 GcuApp. 606—Black v. 
Davidson, 16 S.E.2d 626, 65 GaAjpp. 
780. 

Me,—^Doherty v. Bird, 102 A. 229, 116 
Me. 416. 

38. Ga.—Savannah Nat. Bank v. Ev¬ 
ans, 119 S.E. 463, 30 Ga.App. 755. 

47.C,J. P 169 note 67. ; 

39. Mo;—Clark v. 2Zane, 148 SvW. 967, 
166 Mo,iApp. 606. 

4a Mass. —^Roselil v. Blseman, 182 
N.1V 667, 280 Mass. 388. 


41. Ala.—American Employers’ Ins. 
Co. of Boston, Mass., v. Lee A Kin¬ 
caid Coal Co., 146 So, 408, 226 Ala. 
262. 

Ga.—^Harper v. Calhoun Nat Bank, 
168 S.E. 767, 43 Ga.App. 364. 

47 C.J. p 169 note 61. 

42. Okl.—^Armour Packing Co. v. Or- 
rick, 46 P. 678, 4 Okl. 661. 

47 C.J. p 169 note 62. . 

43. Ala.—^Teer v. Sandford, 1 Ala. 
526. 

44. Mo.—^Luster v. Cook, App., 297 
S.W. 469. 

47 C.J. p 169 note 64. 

45. Mo.—^Plckel Stone Co, v. McClin- 
tin, 160 S.W. 833, 177 Mo.App. 494, 

46. N.T.—Pink v. Manhattan R. Co., 
8 N.T.S. 327, 16 Daly 479, 18 N.T. 
Civ.Proc. 141, 24 Abb.N.Cas. 81. 

47 C.J. p 169 note 68. 

47. Vt—Winn v. Averill, 24 Vt 288. 

48. Ga.—^Pearson v. Courson, 69 ’ S. 
B. 907, 129 Ga. 656. 

Pa.^—Cochran v, Arnold, 58 Pa. 399. 
47 C.J. p 169 note 76. 

49. m.—^Rhodes v. Davis, 28 N.B.2d 
118, 874 HI. 66. 

Mass.—^Roselli v. Rlseman, 182 N.E, 
667, 280 Masi 338. ' 


that no change was wrought in the identity of the 
cause of actipn.^® 

Nominal , or use-plaintiff. Where an action is 
brought by one for the use of another, under the 
statutes, an amendment striking out the name of the 
nominal plaintiff^i or of the use-plaintiff^® is usual¬ 
ly allowed. At common law, however, it has been 
held that such an amendment may not be made 
where by statute the use-plaintiff is liable for 
costs.^® 

In an action for the use of the relator, improperly 
brought in the name of the state^^ or of a school 
district,^® an amendment striking out the name 
of the nominal plaintiff has been held proper. 

Party deceased. Under the statutes governing 
amendments, where one who has been named co- 
plaintiff^^ or codefendant, is deceased at the time 
suit is brought, an amendment may be allowed 
striking out his name. 

b. Discretioii of Oourt; Absolute Eight 

The allowance of an amendment striking out the 
name of a party Is ordinarily addressed to the discretion 
of the court. 

In the absence of a Statute granting a right to 
have the name of a party stricken,^® as a general 
rule, under the codes and practice acts, the allow¬ 
ance of an amendment striking out the name of a 
party rests within the sound discretion of the trial 
court,^® whether the action is on contract®® or in 
tort®i This discretion must not be abused,®® as 
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by striking out the names of necessary parties.®* 
c. Time 

Generally speaking, the courts may allow an amend¬ 
ment striking out the name of 'a party at any stage of the 
proceedings. 

In general, an amendment striking out the name 
of a party may be allowed, under the statutes reg- 
ulating amendments, at any time.®* For example, 
it may be allowed after demurrer for misjoinder;®® 
after plea in abatement for misjoinder;®® after en¬ 
try of appearance but before filing of a defense to 
the merits;®^ after all the parties have appeared 
and pleaded;®* after issue has been joined and the 
case has been opened for trial;®* after the jury 
have been impaneled®* or sworn;®* after plaintiff 
has rested;®* after demurrer on conclusion of plain¬ 
tiff’s evidence;®* after motion by defendant that 
plaintiff’s evidence be excluded because it does not 
show that a joint liability has been granted, but. 
before the jury have been instructed as to such ex¬ 
clusion and before the charge of the court to the 
jury;®* after the evidence is closed,®® and before 
counsel for defendant has concluded his argument 
to the jury;®® after argument of counsel is con¬ 
cluded and before the jury retire;®’ after the court 
has charged the jury and just before the affirmative 

dor and to sell to purchaser hut ven¬ 
dor made direct conveyance to pur¬ 
chaser and plaintiff brought action 
on ground that by collusion of vendor 
and purchaser plaintiff’s contracts 
had been circumvented, denial of mo¬ 
tion to amend complaint, at close of 
evidence, to make claim against ven¬ 
dor alone for breach of contract, was 
not an abuse of discretion.—Light v. 

Farmer, D.C.Mun.App., 62 A.2d 867. 

B3. Wash.—Cady v. Kerr, 118 P.2d 
182, 11 Wash.2d 1, 137 A.L.R. 713. 
mL' Minn.—Wiesner v. Toung, 62 N. 

W. 390, 50 Minn. 21. 

65. Fla.—Little v. Bradley, 81 So. 

342, 43 Fla. 402. 

47 C.J. p 170 note 79. 

56. Neb.—^Morrissey v. Schindler, 26 
N.W. 476, 18 Neb. 672. 

N.M;—Beall v. Territory, 1 N,M. 607, 
reversed on other grounds 16 Wall. 

636, 21 L.Ed. 292. 

67. Pa.—Gliwa v. U. S. Steel Corpo¬ 
ration, 185 A: 684, 322 Pa. 226, cer¬ 
tiorari denied 67 S.Ct. 117, 299 U. 

S. 693, 81 L.Ed. 437. 

68. Arik.—B:ing v. Caldwell, 26 Ark. 

405. ' 

69. Me.—^Beaman v. Whitney, 20 Me. 

413. 

47. CoT. R 170 note 82. 

60. Neb.—^Morrissey v. Schindler; 26 
N.W. 476, 18 Neb. 672. 

61. . Pfiu—Smith V. Brown, 1. Teates 
618. 
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charge for defendant;®® after verdict;®® or after 
a hew trial has been granted.*^® 

The fact that a presiding judge announces orally 
that he is about to sustain a motion to dismiss the 
case on the gp*ound that the nominal plaintilf has 
no right to bring suit, but has not signed any judg¬ 
ment to that effect, does not render a proper amend¬ 
ment then tendered, striking out the name of the 
nominal plaintiff, too late.*^^ After verdict, ho-w- 
ever, the court is not authorized so to amend a 
record by striking out the name of a party as to 
effect a substantial change in plaintiff's claim, where 
the proof at the trial does not support the amend- 
ment.7^ 

§ 91. Complete Change of Parties 

As a general rule, the names of parties may not be 
stricken so as to effect a complete change of parties. 

As a general rule, under the.statutes the names 
of parties may not be stricken so as to effect a 
complete change of parties.*^® The name of plaintiff 
and words describing the capacity in which he sues 
may not, in general, be stricken out and the suit 
left in a name that is, in general, held to be mere¬ 
ly part of the descriptio personae, and not the name 

Crawford, 180 So. 180, 28 Ala.Api^ 
168. 

Ga.—^Farrar v. Joyce, 4 S.B.2d 708, 
60 Ga.App. 676—Gibbs v. Rhodes 
Furniture Co., 198 S.E. 815, 68 Ga. 
App. 362. 

N.D.—Derek v. Elder, 249 N.W. 724, 
N.D. 636. 

CorpoxatSos. or indlvldnal 

The. service on a corporation of a 
summons of garnishment, issued oh 
an affidavit and bond for garnish¬ 
ment and directed to the corpora¬ 
tion, is a suit against the corpora¬ 
tion, and such suit cannot be con¬ 
verted into a suit against an in¬ 
dividual as the garnishee.—Gibbs v. 
Rhodes ihirniture Co., 198 S.B. 816, 
58 Ga.App. 352. 

Bntlxe bhange of parties defenOaiit 
held not Shown 

Md.-^Chrlsty v. . Hammond, 156 A. 
322, 161 Md. 139. 

Correcting mistake 
There may be amendment correct¬ 
ing mistake in name of one plaintiff 
and striking out the other plaintiff 
where no entire change of parties 
is effected.—Springer v. Sullivan, 119 
So. 851, 218 Ala. 646. 

Flaintur or defendant 
Amendment to pleading must not. 
make entire change of either parties 
.plaintiff or defendant—Birmingham 
Gas Co. V. Sanford, 145. So. 486, 226 
Ala. 129. / 


32. Cal.—^Tormey v. Pierce, 49 Cal. 

306. ^ 

t^.j.—Lambeck v. Stiefel, 66 A. 182, 
70 N.J.Law 180, reversed on other 
grounds 69 A. 460, 71 N.J.Law 320. 

33. Ala.—^Atlas Coal Co. v^ O’Rear, 
60 So. 63, 161 Ala. 691. 

34 . Ala.—^Lowe, etc.. Grocery Co. v. 
Adamson, 68 So. 476, 12 Ala.App. 
641. 

85 , Cal.—Tormey v. Pierce, 49 Cal. 
306. 

47 C.J. P 170 note 88. 

66 . Iowa.—Hinkle v. Davenport, 88 
Iowa 866. 

67. Ind.—^Trees v. Eakln, 9 Ind. 654. 

68. Ala.—Smith v. Yearwood, 73 So. 
384, 197 Ala. 680. 

69. Pa.—Stefanson v. Plymouth, 106 
A. 97, 262 Pa. 206. 

47 C.J. P 170 note 92. 

70. Ala.—Valughn v. Dwight Mfg. 
Co., 91 So. 77, 206 Ala. 662. 

47 C.J. p 170 note 93. 

7L Ga.—Swilley v. Hooker, 66 S.B. 
81, 126 Ga 863. ' 

72; Mo.—^Bto-bel v. Union Depot B. 

Co., 41 S.W. 469, 140 Mo. 169. 

47 C.J. p 170 note 96. 

73. Ala—Spurting v. Fllltnglm, 12 
So.2d 749, 244 AlcbJ '172-^McKei" 
Vey-Coats Furniture Co. v. Doei 
198 So. 128, 249 Ala 136—^Ala¬ 
bama Power Co.,v. Watts, 117 So,: 
426, 218 Ala 78—McDonald v. 

i.mo 
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§ 91 

of a plaintiff but there are also decisions to 
the contrary,and, where a suit was brought 
against individuals, described as a certain body 
politic and corporate, plaintiff has been allowed to 
strike out the names of the individuals.*^® It has 
also been held that, where an amendment is made 
changing the capacity in which plaintiff sues from 
that of an individual to that of a representative, 
there is no such entire change of parties as to pre¬ 
clude the amendment.77 Where a plaintiff has been 
permitted to bring in a new plaintiff, the name of 
the original plaintiff may not usually be stricken 
out by a subsequent amendment;*^® but in an action 
in which a plaintiff had been added by amendment, 
and which was amended again by withdrawing the 
name of the original plaintiff from the complaint, 
it has been held that, since the second plaintiff had 
been added without exception two years before, 
the case stands as if both plaintiffs had been named 
in the original process;*^® and in an action on a 
note, where the record by agreement of both par¬ 
ties was amended to read that the action was 
brought to the use of the actual owner of the note, 
on defendant attempting to prove that the nomi¬ 
nal plaintiff had no interest in the note and had not 
consented to the use of his name as plaintiff, the 
name of the nominal plaintiff, it has been held, 
should be stricken.®® If there is no objection by 
any of the parties, and the court consents, the orig¬ 
inal plaintiffs in an amended complaint may be 
stricken out.®l Where a new party defendant has 
been added, the name of the original defendant may 
not usually be stricken out.®2 Where certain counts 
of a complaint refer to another than the actual de¬ 
fendant as defendant, an amendment withdrawing 
the original counts and offering new counts against 


the actual defendant is not objectionable as working 
a complete change of parties.®® 

§ 92. Procedure 

a. In general 

b. Actual amendment and entry of order 

a. In General 

A defendant who has appeared Is entitled to notice, 
before his name as a party is stricken, and the court may 
Impose terms when making an order to strike the name 
of a party. 

Where a defendant has appeared in the action, 
it is irregular to obtain an order striking out such 
defendant’s name without notice.®^ Defendants will 
be presumed to have consented to a change in plain¬ 
tiffs, where no objection appears on the record.®® 
Where an amended pleading is treated by the court 
and parties as properly filed, it will be regarded as 
made after proper permission.®® Where a defend¬ 
ant, properly before the court, does not sustain the 
burden of showing that he will be prejudiced by 
joinder of another party defendant, his application 
to have the name of such other stricken should be 
denied.®*^ 

Terms. In general, at common law and under the 
statutes, terms may be imposed as a condition for 
amendment,®® even though, in some instances, costs 
have not been imposed.®® Where the provision is 
that amendment shall be on such terms as may be 
proper, the terms are within the discretion of the 
trial court.®® 

b. Actual Amendment and Entry of Order 

Proper practice requires the filing of a new pleading 
on an amendment striking a party, but such practice 


74. Tenn.—Wray v. Jamison, 10 
Humphr. 186. 

47 C.J. P 168 note 46. 

ITeact frienn 

A petition for removal of minor’s 
guardian, which was hied in name 
of next friend of minor rather than 
in minor’s name by his next friend, 
was a suit by next friend as sole 
plaintiff and minor wa^ not a party; 
next friend ha.d no standing as par¬ 
ty plaintiff, and no amendment could 
be made, since to do so -would con¬ 
stitute complete change of parties. 
—^Sx parte Oabaniss, 178 So. 1, 285 
Ala. 181. 

75. Oa.—Clay v. Dobbs, 145 S.BJ. 686, 
88 Ga.A.pp. 758. 

47 C-J. P 168 note 46. 

76. m.—Botkin v. Osborne, 89 ni. 

101 . 

77. Ala.—^Benson v, Boblnson, 184 
So. 799, 223 Ala. 85. 


178. Ala.—Pickens v. Oliver, 82 Ala. 
626. 

I 47 C.J. p 168 note 48. 

79. N.C,—Jarrett v. Gibbs, 12 S.B. 
272, 107 N.C. 803. 

80. Pa.—^Fritz v. Heyl, 93 Pa. 77. 

81. K.a.—Richards v. Smith, 4 S.B. 
626, 98 N.C. 609. 

82. Ala.—^McDonald v. Crawford, 
180 So. 180, 28 Ala.App. 163. 

47 C.J. P 168 note 62. 

OlaimtDLg di 800 &tintiaii.oe 

On complete "change of parties de¬ 
fendant, pending cause and before 
final judgment, remaining defend¬ 
ant may claim discontinuance, unless 
waived.—^Ewart v. Cunnlngh^, 122 
So. 369, ai9.Ala. 899. 

Ck>znplete Ohange held not Shown 
Ala.—McKelvey-Coats Furniture Co. 
V. Doe, 198 So. 128, 240 Ala. 185. 

83. Ala.—^Lusk v. Britton, 78 So. 
492, 198 Ala. 245. 
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84. N.T.—Stanton v. King, 76 N.T. 
586. 

47 C.J. p 170 note 99. 

86 . N.C.—^Richards v. Smith, 4 S.B1. 
626, 98 N.C. 509. 

86 . Fla.—^Hamburg v, Liverpool, 
etc., Ins. Co., 27 So. 872, 42 Fla. 
86 . 

87. N.T.—^Bossak v. National Surety 
Co. of New Tork, 200 N.T.S. 148, 
206 App.Div. 707—Drivas v. Lekas, 
23 N.Y.S.2d 1016, affirmed 23 N.T. 
S.2d 1018, 260 App.Div. 865. 

88 . Mass.—^Parsons v. Plaisted, 18 
Mass. *189. 

47 C.J. P 170 note 6. 

89. m.—McDowell V. Town, 90 HI. 
869. 

47 C.J. p 170 note 6. 

9a Cal.—Tormey v. Pierce, 49 Cal. 
806. 
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has been held not to be mandatory. Under some statutes 
a plaintiff, before answer, may amend by striking the 
name of a defendant as a matter of course and without 
necessity for a court order. 

It has been held that plaintiff should file a new 
pleading on an amendment striking out a party, 
as where plaintiff changes his action from one on 
a joint to one on a several liability but failure 
to make a formal amendment has been held not 
prejudicial, under the circumstances, to defendant,^^ 
and of little consequence.^^ Where an order di¬ 
rects a specific amendment, the order itself has been 
held to operate as an amendment without the neces¬ 
sity of making the amendment in fact.When the 
judgment and decree cover the whole ground, the 
failure of the clerk to enter a formal minute of 
the action of the court in striking out the names 
of parties will not defeat meritorious claims.®® 

Under some statutes plaintiff, before answer, 
may amend by striking the name of a defendant as 
a matter of course and without necessity for a 
court order,and, in any event, if the remaining 
defendant moves to have the stricken defendants 
made parties, such motion effects the same result 
as if the original striking had been on application 
to the court.®® Persons made parties by naming 
them in supplemental, pleadings may, it has been 
held, be just as effectively dismissed from the 
case by omitting their names from amended plead¬ 
ings, subsequently filed, as if a formal order of 
dismissal had been entered.®® 

Death of a party. If the death of a party is sug¬ 
gested on the record, and no claim is made that it 
is untrue, it is suflScient and no amendments are 
necessary.^ 


§ 93 

§ 93. Effect of Striking Out Parties and Pro¬ 
ceedings in Cause Thereafter 

The striking of the name of a party plaintiff does 
not necessarily require the flilng of a new deciaratfon, 
and, where the name of a party defendant has been 
stricken, it is as if he had never been in the case. 

Where an amendment striking out the name of an 
improper plaintiff has been allowed, the declaration 
need not be refiled,^ nor need there be any further 
plea.® The effect of an order striking out the name 
of a defendant is as if such defendant had never 
been a party.^ Where the names of all but one of 
the defendants in an action in tort® or on contract® 
are stricken from plaintiffs pleading by amendment, 
the pleading is to be read as if there had been but 
one defendant originally. Where an amended com¬ 
plaint striking out one of the original defendants 
has been filed, the original complaint and the an¬ 
swer of defendant, whose name has been stricken 
out, are not considered as pleadings in the case.^ 
Filing an amended complaint operates as an aban¬ 
donment of the original complaint, and as a con¬ 
sequence an abandonment of the pleas of defendant 
thereto.® So, the plea of defendants, whose names 
are stricken out, raises no issue calling for proof 
on the part of plaintiff.® Where several have been 
improperly joined as parties defendant, and an affi¬ 
davit of defense is filed by one in behalf of himself 
and codefendants, but by amendment the names of 
the latter are stricken out, the court may proceed 
to enter judgment against defendant who remains 
for want of a sufficient affidavit of defense, with¬ 
out requiring a new statement to be filed and an 
opportunity to defendant to file a new affidavit of 
defense.^® Where the names of coplaintiffs, ten¬ 
ants in common with those who remain plaintiffs. 
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91. Cal.—Doane v. Houghton, 17 P. 
426, 75 Cal. 360. 

47 C.J. P 171 note 9. 

92. Ark.—King v. Caldwell, 26 Ark. 
: 405. 

93. Cal.—^Belser v. Allman, 66 P. 
492, 134 Cal. 399—^Doane v. Hough¬ 
ton, 17 P. 426, 75 Cal. 860. 

94. Mo.—^Hahel v. Union Depot R. 
Co., 41 S.W. 459, 140 Mo. 159. 

95. Ala.—Palmer v. Lesne, 3 Ala. 
741. 

Cal.—^Tormey v. Pierce, 49 Cal. 806. 

96. Ind.—^Brunson v. Henry, 89 N.B. 
256, 140 Ind. 455. 

97. S.C.—Lane v. Home Ins. Co., 2 

S.m2d 30, 190 S.a 84. 

Fact that plaintiff consents to or¬ 
der of court dismissing defendants 
does not waive his right to amend 
as of course.—^Lane v. Home Ins; Co., 
supra. 


98- S.C.—^Lane v. Home Ins. Co., su¬ 
pra. 

99. Tex.—^Brennan v. Greene, Civ. 
App., 164 S.W.2d 623, error re¬ 
fused. 

1. Mich.—People v. Judge Seventh 
Cir. Ct., 2 N.W. 179, 41 Mich. 3. 

2. HI.—^Dickson Vr Chicago, etc., R. 
Co., 81 Ill. 215. 

3. HI.—Dickson V. Chicago, etc., R. 
Co., supra. 

4. Kan.—Corpus Juris g.uoted in 
Hubert v. Board of Public Utilities 
of Kansas City. 174 P.2d 1017, 
1020, 162 Kan. 205. 

Miss.—^Hvans v. Bankston, 18 So. 2d 
301, 196 Miss. 533, followed in 
Reinhardt v. Bankston, 18 So. 2d 
304, two cases, 196 Miss. 549, and 
Bailey v. Bankston, 18 So. 2d 804, 
196 Miss. 548. 

N.T.—Stanton v. King, 76 N.T. 586. 
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S.C.—Corpus Juris quoted in 20 S.H. 
2d 219, 232, 200 S.C. 36. 

5. Ga.—^Atlanta Coca Cola Bottling 
Co. V. Dean, 160 S.B. 105, 43 Ga. 
App. 682. 

Ill.—Gathman v. City of Chicago, 86 
N.R 162, 236 Ill. 9, 19 L.R.A.,N.S., 
1178, 15 Ann.Cas. 830—^Krichbaum 
V. Chicago City Ry. Co., 207 HI. 
App. 44. 

47 C.J. P 171 note 24. 

6 . Ala.—Gtoss V. Weiman, 59 So. 864, 
5 Ala.App. 404. 

7. Ind.—^Indianapolis, etc., R. Co, v. 
Center Tp., 40 N.H. 134, 143 Ind. 
63. 

8 . Miss.—Anderson v. Robertson, 32 
Miss. 241. 

9. Ala.—Vinegar Bend Lumber Co. 
V. Hamilton Brown Shoe Co., 29 
So, 857, 129 Ala. 271. 

10 . P^u—Kidney v. Beemer, 27 Pa. 
Super. 658. 
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§ 93 

are stricken out of a complaint, the remaining plain¬ 
tiffs may recover,^^ Where one of several defend¬ 
ants has obtained a final judgment against plaintiff 
on demurrer to the complaint, plaintiff cannot nulli¬ 
fy the effect of the judgment by obtaining an order 
striking out the name of such defendant^^ After 
dismissal, a party has no right to submit motions 
or objections relative to matters in the case from 
which he was dismissed.^^ 

Where the court has acquired jurisdiction of de¬ 


fendant, plaintiffs amendment, striking out a co¬ 
plaintiff after a change in the law regulating the 
jurisdiction of the court, will not oust the court 
of jurisdiction.!^ Where, howeyer, plaintiff strikes 
out a party on whom the court's jurisdiction de¬ 
pends, the remaining defendant may file a plea 
in abatement.!® 

Objection that some person cannot he both plain¬ 
tiff and defendant is eliminated when he discon¬ 
tinues as party plaintiff.!® 


V. NAHES AND DESGEIPTION OP PAETIES 


§ 94. In General 

The parties should be fully Identified on the record, 
and, unless otherwise permitted by Statute, must be 
designated by name and not by a mere description. 

Under ordinary circumstances both plaintiff and 
defendant must be fully identified on ffie record.!*^ 
It is sufficient that the parties be properly described 
in the body of the complaint,!^ since, in determining 
who are the parties, the entire complaint will be 
considered.!® When the parties have been once 
sufficiently set out, they may afterward be referred 
to as “plaintiff’ and “defendant,” without naming 
them,20 or as the "above named” or “said” plaintiffs 
or defendants.®! The Christian names and sur¬ 
names of both the parties sjhould be stated,®® but the 
absence pf the first names amounts only to a. mis¬ 
nomer,* and forms no ground to strike a petition 
from the files;®®* when parties all have the same 

11. Ala,—^Birmingham R., etc., Co. 

V. Oden, 41 So. ;129, 146 Ala. 496. 

12. N.T.—Stanton V. King, 76 N.T. 

686 , 

13. Ga.—^Lankford v. Holton, 29 B. 

B.2d 498, first case, 197 Ga. 498. 

14. Ill.—^Dickson v. Chicago, etc., 

R. Co., 81 Ill. 216. 

16. Ala.—^Eagle Iron Co, v. Baugh, 

41 So. 663, 147 Ala. 618. 

le. Me.—United Feldspar/& Miner¬ 
als Corporation v. Bumpus, 38 A.2d 
164, 141 Me. 7. 

17. Ala.—Contomo v. Elnsley Lum¬ 
ber Co., 100 So. 127, 211 Ala. 211. 

Tex.—^Dlal v, Martin, Civ.App., 8 S. 

W. 2d 241, error dismissed’—^Luse 
V. Fort Worth Electric & Motor 
Car Co., Civ.App., 261 S.W. 163. 

'47 C.J. P 172 note 40. 
xramiaLg or description 
Essential requirement to bring a 
defendant Into court Is that he be 
named or described in such form as 
will properly identify him and give 
notice of opportunity to defend.—^ 
of Mt. Vempn v. Best Develop¬ 
ment Co., 197 N.E. 299, 2,68 N.T, 327, 


surname, it is unnecessary to repeat it with the 
Christian names.®^ The word “junior” is no part 
of a man’s name, and need not be used in legal pro¬ 
ceedings.®® Merely naming a person in a pleading 
and stating his relation to the subject matter does 
not make such person a party where no relief 
against him is asked.®® It has been held that one 
sued by a wrong name may use his right name in 
subsequent proceedings although no dilatory plea 
has been filed.®*^ Where a party is properly desig¬ 
nated in the declaration, the omission of his Chris¬ 
tian name in the bill of particulars is immaterial.®® 
A foreign nation or sovereign, when a party, must 
be designated by- its appropriate name.®® 

Beneficial owner. In an action at law by the 
holder of a legal title it is not necessary to give the 
name of the equitable owner,®® nor need a trustee 
plaintiff state the name of the beneficiary.®! 

XTse of surname held proper 

—^Braaheap v. Stothard, 4 Bibb 
. 266. 

24. N.J.—Chance v. Chambers, 2 N. 
J.Law 884. 

25. Minn.—^Bidwell v. Coleman, 11 
Minn. 78. 

Use immaterial 

Pa.—^Dean v. Marchelletta, 63 Pa. 
DIst; & Co. 82—Dean v. Marchel¬ 
letta, Com.Pl., 10 Pay.L.J. 193, 29 
- West.L:j. 261. , 

26. • W.Va.—Ohio- Valley Builders’ 
Supply Co, V. First Nat. Bank, 168 

S. B. 181, 110 W.Va. .320. 

27. N.J.—^Tomlin v. Morris, 16 N.J. 
Law 179. 

28. Ga.—^McArdle v. Bullock, 46 Ga. 
89. 

29. N.T.—^Matter of Griscom, 60 N. 

T. S. 893, 28 App.Div. 72, appeal 

dismissed 62 N.E. 1124, 157 N.T. 
706. . . ... . - 

47 C.J.‘p 173 note 67. . , , . i 

sa HI. — Cohen. V. Schulz, 78 HhApp, 
244.' •.‘-1’' 

31. Ky.—Sansom v. Ayer, etc.,. Tie 
Co,„.189 S.W/ 7.7.8, :-144 Ey. 655. 

47 dj. p 173 note 69. 


reargument denied 198 N.E. 569, 268 
N.T. 708. 

18. Ark,r-C6llins v. Llghtle, 6 S.W. 
696, 60 Ark. 97. 

Iowa.—Smith v. Watson, 28 Iowa 
218. 

19. Tex.—Russell v. Koennecke, 
Civ.App„ 197 SW. 1111. 

47 C.J, p 172 note 43. 

Inadvertent use of word ‘‘plaln- 
ttBT" In one paragraph of complaint 
in which elsewhere ’’plaintiff’s intes¬ 
tate” is used does not render • the 
complaint fatally defective.—^King. 
V. Mail, etc., Co., 98 N.T.S. 891; 113 
App.Div. 90, 91. 

20. Ga.'-TSt Louis Lightning Rod 
Co. V. Johnson, 89 S.E. 169, 13 Ga.. 
App. 190. 

47 CJ. p 172 note 44. 

21. Cal.-r-Morton v. Shannon, 147 P. 

.. 1179, 26 CalApp^ 689. 

47 C.J. P 172 note 45.. 

8 ; ’ N.J.—In re Conde, 61 A.2d 198, 
187 N.J.Law 689. 

47 C.J..P 172 note 46. 

23. Ohio.—^Laws . v. McCarty, 1 
Handy 191, 12 Ohio Dec. (Reprint) 


Ky. 


® 6 *. 
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Change of name. At common law a man may 
lawfully change his name^ and may sue or be sued 
in any name by which he is known or recognized.^^ 

Designating parties in the alternative. Plaintiff 
in an action cannot be described in the alternative 
as one or another, and who the party plaintiff is 
must appear clearly and with certainty from the 
record.®^ Under a petition showing that plaintiff 
does not know whether the name of a business is 
that of a corporation or the trade name of an in¬ 
dividual, however, it has beeii held that he may 
bring his action against the individual or the corpo¬ 
ration in the alternative and pray for recovery 
against/whichever the facts should show to be lia¬ 
ble.*^ While it has been held that an action in per¬ 
sonam cannot properly be maintained against al¬ 
ternative defendants,^® it has also been held proper 
to designate alternative defendants in some ac¬ 
tions.®® 

Designation by description,. Unless - otherwise 
permitted by statute, parties must be designated by 
name and not by a mere description.®^ Hence or¬ 
dinarily it is insufficient to designate a married wo¬ 
man by her husband’s name, describing her, in ef¬ 
fect, as his wife.®® It is not sufficient to style par¬ 
ties as “owners”®® or “heirs nor is it suffici^t 
to describe defendants by a class name without ref¬ 
erence to their number or condition.^! Under a 
statute permitting persons doing business under a 
common name to be sued thereby, their individual 
names heed npt .be disclosed.^® 

§ 95. Middle Names iaixid Initials 

Partfes should sue and be sued by thefr full Christian 


names; Initial letters are not sufficient. , Sonrte courts, 
while not commending the use of Initial letters for a 
Christian name, regard It as a permissible practice. 

Parties should sue and be sued by their full. Chris¬ 
tian names; initial letters are not sufficient.^® Some 
courts, while not commending the use of initial let¬ 
ters for a Christian name, regard it as a permissi¬ 
ble practice and, if one is in the habit of using 
only initial letters for his Christian name, an action 
against him by that name is good.*^® Parties desig¬ 
nated by initial letters in notes or other written in¬ 
struments in suits thereon may be designated in the 
same manner,^® and under some statutes one, .sigh¬ 
ing a note or other instrument by his mitids may 
be sued thereon by those initials.**^ 

The first Christian name is enough, and the mid¬ 
dle name may be omitted or indicated by initial let- 
.ter.4®. 

Second Christian name, A party is sufficiently 
identified by the initial of his first Christian name 
and the full second Christian name and surname,^® 
especially where it is 'shown by uncontradicted tes¬ 
timony to be his name,®® and it is immaterial that 
the names so used are transposed ;®i however, the 
use of the middle name alone is insufficient,®® and 
the use of the middle name alone in a petition served 
by publication has been held insufficient to . give the 
court jurisdiction in the absence of proof that de¬ 
fendant was as well-knPwn by that name as by her 
firk Christian name.®® 

§96. Assumed Name 

As a general rule, in the absence of a statute pro¬ 
viding otherwise or under statutes expressly so provid- 


32. Cal.—Hurt v. Haerinir, 211 P. 

' • 228, 190 Cal, 198. 

47 C.J. p 174 note 87. 

33. Kan.—Armstro^ V. .Borland, 11 

Kajo.'" 15. ‘ 

34. La.—^Larrouquette v.- Brown, 86 
So. 484, 147 La. 1033. 

35. Pa.—^Bdwartosky v. Weoloskl, | 

. 67 Pa.Dist & Co. 528. 

36. Beplevln 

Miss.—Martin v. C6ker, 87 So.2d 772, 
204 Miss. 576. 

37. ,Ga.—jSmith v. Commissioners of 
Rpads a;nd Revenue of Glynn 
County, 31 S.R2d 648, 198 Ga. 322. 

Or.—Shea v, Peters, 268 P, 989, 126^ 
Or. 76. 

Pa.—^Neel v. Grosskettler, 42 Bch.‘ 
Legr^Rec. 86, 18 .Som.Leg.;r. 184, 60 
York Leg.Rec.: 162. 

R.I.—Hamilton v. Shredded ; Wheat 
Sales, 172 A. 614, 54 R.L 286. 

47 C.J. .P 172 note 61, 

» ni.—Goodkind V. BaHlett, 88 N. 
m 1046, 168 Ill. 419. 

47 CJ. P 172 note 62. 


33. Ky.—^Kountz v. Brown, 16 B. 
Mon. 577. ' 

40. Iowa«—Reynolds v. May, . 4 
Greene 283. 

41. Iowa.—^Reynolds v. May, supra. 

42. Nev.—^Martin v. B^rst Bist Ct., 
18 Nev. 85. 

43. Bel.—^Money v. Hart, 169 A. 437, 

5 W.W.Harr, 115—Calhoun v. P. Q. 
Elliott Hardware Co., 166. A..348, 
4 W.W.Harr. 662. 

Ohio.—Riehel v. Hunt, 185 NT.B. 468, 
44 Ohio APP. 299. 

47 C.X P 178 note 64—45 C.J. P 873 
note 79.. - J 

Mode of raising phiections generally 
see Infra § 148. 

44. Ariz.—Olney v. Bishop, 114 . P.. 
669, 13 Ariz. 836. 

Ohio.—^B. A Kinsey Co. v. Heim-’ 
erdinger, 13 Ohio Cir.Ct.N.S., .1.96, 
83 Ohio Cir.Ct. 82. 

45. Iowa.—^Ftoning v. Krapil, 26 H. 

W. 133, 68 Iowa 244. . . 

47 C.J. p 178 note 70. .. 


46. S.C.—Norris v. Graves, 86 fi.a 
L. 82. 

47 C.J. p 173 note 71. 

47. N.J.—rSchaffer v. Levenson 

Wrecking Co., 8l A. 484, 82 N.J. 
Law 61. 

47 C.J. p 173 note 72. 

48. Bel.—Carr v. Buchanan, 92 A. 
876, 28 Del. 264. 

47 C.J: p 178 note 73. 

49. Del.—^Truitt v. Lacates, 92 A. 
850, 28 Del. 288. 

60. N.J.—Schaffer v. . Levenson 

Wrecking Co., 81 A.; 484, 82 N.J. 

:;.Law61. 

61. N.Y.—Hope v. Seaman, 119 N.T. 
S. 718, modified on other groun<|9 

. 122 N.Y.S. 127, 137 App.Dlv, *86, 

affirmed .97 N.B.1106> 204 N^T. 
668 . . 

52. N.J.:^Tucker v^ Morris, 97 A. 42, 
86 N.J.Eq. 476. 

45 C.X p 870 note 48. • 

53. N.Y.—Castle v. Matthews, iWor 
.. -P 48.8. 
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Ing, a person may sue or. be sued in any name he may 
choose to assume. 

In the absence of statute providing otherwise or 
under statutes expressly so providing, a person may 
sue or be sued in any name he may choose to as¬ 
sume.®^ This rule has, however, been held subject 
to the qualification that, where the petition shows 
that the party designated is neither a natural per¬ 
son nor an entity entitled to sue, it is insufficient,55 
but is sufficient where it designates a party by a 
nam.e which does not indicate a natural person, but 
which fairly imports an entity entitled to sue,5 5 
unless the objection is raised by a timely and ap¬ 
propriate demurrer.57 Some authorities even hold 
that, if a person executes a contract in a wrong or 
assumed name, he must sue and be sued in that 
name.58 

On the other hand, it is the rule in other juris¬ 
dictions that by . whatever name a person may con¬ 
tract or do business, he may sue and be sued in his 
true .name,5® and it has been held that in such case 
one must sue and be sued in his true name,50 and 
the style or description by which he executed the 
contract should be made to appear under an alias 


67 C.J.S. 

dictus.5l 

§ 97. Party Known by Two Names; Name 
by Which Commonly Known 

A party who fa as well known by one name aa another 
may uaually aue or be aued by either name. 

One who is as well-known by one name as anoth¬ 
er may usually be sued by either name,®^ and ac¬ 
cording to the weight of authority may sue by ei¬ 
ther name;5® but some courts hold that.it is not 
a sufficient answer to a plea of misnomer of plaintiff 
that he was as well-known by one name as the oth¬ 
er, as he is presumed to know his true name and 
must properly state it.®^ A defendant may be de¬ 
scribed by the name by which' he is commonly 
known although it is not his true name.®® 

§ 98. Unknown Parties and Use of Fictitious 
Names 

Parties whose names are unknown may be sued by 
flctItloMS names; they should be designated by such 
names as the plaintiff supposes they possess or some 
identifying description should be given. 

The codes and practice acts usually provide that 


64. Ala.—Oorptui JvaiM cited in. 
National Life & Accident Ins. Co. 
V. SafCold, 144 So. 816, 817, 225 Ala. 
664. 

G€u—W illiamson v. Gentry, 162 S.E. 

395, 44 Ga.App. 596. 

Iowa.—^Keelingr v. Priebe, 257 N.W. 
199, 219 Iowa 165. 

La.—Ooxpua dturls cited in Rea v. 
Dow Motor Co., App., 86 So.2d 750, 
765. 

Md.—^Romans v. State, 16 A.2d 642, 
178 Md. 688, certiorari denied Ro¬ 
mans V. State of Maryland, 61 S. 
Ct 732, 312 U.S. 695, 85 L.Bd. 1131. 
Mass.—^Bridges v. Hart, 18 N.B.2d 
1020, 302 Mass. 239—Liddell v. 
Middlesex Motor Oo., 176 N.B. 737, 
275 M^s. 846. 

Mo.—State ex rel. General Mills v. 
Waltner, 166 S.W.2d 664, 348 Mo. 
852. 

N.J.—^McGarvey v. Atlantic City & 
S. R. Co., 8 A.2d 886, 123 N.J.Law 
281. 

Tenn.— Corpus jUxts cited in. Schultz, 
Baujan & Co. v. Bell, ISO S.W.2d 
149, 161, 28 Tenn«A.pp. 258. 

47 C.J. p 178 note 78—46 C.J. p 376 
note 4. 

Xn Texa.s 

(1) There is authority following 
the text rule.—Dillard v. Smith, 206 
S.W.2d 866, 146 Tex. 227—-Allrlght 
Auto Park v. Commercial Standard 
Ins. Co., Civ.App., 220 S.W.2d 635— 
Presley v. Wilson, Civ.App., 126 S. 
W.2d 664, error dismissed, Jud^ent 
correct— Corpus Juris cited in Mil¬ 
ler v. Thomason Supply Co., Civ. 


App., 107 S.W.2d 762, 763—Clark v. 
First Nat. Bank, CivA.pp., 6 S.W.2d 
822. 

(2) A business operated by an in¬ 
dividual under an assumed name has 
been held a legal entity.—J. A. & B. 
D. Transport Co. v. Rusin, Civ.App., 
202 S.W.2d 698, set aside 206 S.W.2d 
96. 

(3) However, in some cases it was 
held that an individual doing busi¬ 
ness under a trade-name must sue 
and be sued in his true name.—Cole 

V. Dyer Hardware Co., Civ.App., 77 
S.W.2d 286—Pure Oil Co. v. Walsh- 
•Woldert Motor Co., Civ.App., 36 S. 

W. 2d 802, error dismissed—^Davis v. 
Raney Auto Co., Civ.App., 249 S.W, 
878. 

66 . Ga.—^Board of Education of 
Baker County v. Hall, 7 S.B.2d 183, 
189 Ga. 616. 

Tenn.—Corpus Juris cited in Smith 
V. Modern Bakery, 66 S.W.2d 163, 
164, 165 Tenn. 608. 

47 C.J. P 174 note 79. 

66 . Ala.—Wahouma Drug Co, y. 
Clay, 69 So. 82, 193 Ala. 79—Smi¬ 
ley V. Keith, 67 So. 127, S Ala.App. 
364. 

67. Ga.’—KDaynes v. Armour Fertil¬ 
izer Works, 92 S.B. 648, 146 Ga. 
832. 

47 C. J. P 174 note 81, 

68 . Ind.—Wooster v. Lyons, 5 

Blackf. 60. . 

47 C.J. P 174 note 82. 
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59. tr.S.—^Browder v. Cook, D.C.Ida- 
ho, 69 F.Supp. 225. 

Ala.—National Life d; Accident Ins. 
Co. V. SaiCold, 144 So. 816, 225 Ala. 
664. 

Iowa.—Keeling v. Priebe, 267 N.W. 
199, 219 Iowa 156. 

Mass.—^Taber v. Tenovsky, 47 N.E.2d 
281, 313 Mass. 324—Liddell v. Mid¬ 
dlesex Motor Co., 176 N.B. 737, 276 
Mass. 346. 

Tex.—Dillard v. Smith. 206 S.W.2d 
366, 146 Tex. 227—Allright Auto 
Park V. Commercial Standard Ins. 
Co., Civ.App.. 220 S.W.2d 536. 

47 C.J. P 174 note 83—45 C.J. p 877 
note 14. 

60. Ill.—^Pinckard v. Mllmine, 76 
Ill. 463. 

47 C.J. P 174 note 84. 

61. Ark.—Wilson v. Shannon, 6 
Ark. 198. 

Ill.—Pinckard v. Milmine, 76 Ill. 463. 

62. Ala;p^^k>xpus Juris dted in. 
Jackson Lumber Co. v. Butler, 13 
So.2d 294, 297, 244 Ala. 848. 

Ga.—^Perry v. Kimberly Jewelry Co., 
28 S.B.2d 471, 68 Ga.App. 668. 

47 C.J. P 174 note 88. . 

63. Ala.—Corpus Juris cited in 
Jackson Lumber Co. v. Butler, 13 
So.2d 294, 297, 244 Ala. 348. 

47 C.J. p 176 note 89—16 C.J. P 381 
note 80 [c]. 

64. N.C.—Labat v. Bills, 1 N-C., 92. 

S.C.—Norris v. Graves, 36 S.C.L. 32. 

66. Or.—Shea v. Peters, 268 P. 989, 
126 Or. 76. 
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a party defendant, whose name is unknown, may be 
sued by a fictitious name.®® Such a statute has 
been held to apply to a case where the identity of 
the defendant as well as his name is unknown,®^ 
but primarily it applies to cases where a cause of 
action is known to exist against one whose name 
only is unknown.®® Parties whose names are un¬ 
known should be designated by such names as plain¬ 
tiff supposes they possess®® or some identifying de¬ 
scription should be given.^® The ignorance of the 
name must be real, and not willful, ignorance, or 
such as might be removed by mere inquiry or a re¬ 
sort to means of information.^^ 

Compliance with a statute for making unknown 
persons parties is jurisdictional,*^® and there must 
be a distinct allegation to the effect that the name 
is so used ^yy reason of ignorance of defendant’s 
true name*^® or this fact must be set forth together 
with other required facts in an affidavit.In or¬ 
der to make unknown persons parties, the require¬ 
ments as to the issuance of process and service 
thereof, either actual or constructive, must be 
complied with.*^® A party named in a complaint 
by a fictitious name is a party to the action from 
its commencement.*^® 


§ 99. Misnomer 

Where two names have the same original derivatfoiTr 
or where one Is an abbreviation or corruption of the 
other, but both are taken promiscuously, and according 
to common use, to be the same, although dilferlng in 
sound, the use of one for the other is not a materlat 
misnomer. 

Where two names have the same original deriva¬ 
tion, or where one is an abbreviation or corruption 
of the other, but both are taken promiscuously, and 
according to common use, to be the same, although 
differmg in sound, the use of one for the other is 
not a material misnomer.*^*^ If the name of a party 
be wholly mistaken, however, and repugnant to 
truth, the misnomer is fatal.*^® A mistake in the 
name of a party, which was amendable in the court 
below, will be disregarded in the supreme court, as 
not affecting the substantial rights of the adverse 
party.Where a misnomer is due to clerical er¬ 
ror, and the adverse party is not prejudiced there¬ 
by, it will not vitiate.®® There is also less reason 
for technical adherence or exactness in the desig¬ 
nation of a party where there is added such a de¬ 
scription of the person intended th.at he could not 
have been misled.®^ The misnomer of parties may 


ee. XT.S.—^Pen-Ken Gas & Oil Cor¬ 
poration V. Warfield Natural Gas 
Co., C.CA.Ky., 187 F.2d 871, cer¬ 
tiorari denied 64 S.Ct. 431, 320 U, 
S. 800, 88 L.£]d. 488, rehearingr de¬ 
nied 64 S,Ct. 634, 321 V.S. 803, 88 
L.13d. 1089. 

Ala—^McKelvey-Coats Furniture Co. 

V. I>oe, 198 So. 128, 240 Ala. 186. 
Ariz.—^Arizona Land & Stock Co. v. 

. Markus, 296 P. 251, 37 Ariz. 530. 
N.Y.—Salerno v. Holden, 16 N.T.S. 
2d 549, 258 App.Div. 50, affirmed 31 
N.B.2d 618, 284 N.Y. 769. 

47 C.J. P 176 note 98. 

SuilLcienoy of oomplalnt 

(1) Complaint is sufficient if it 
follows terms of statute relating to 
suing a party by a fictitious name* 
and avers that name of defendant is 
unknown to plaintiff and that his 
true name will be disclosed by 
amendment when ascertained.—^Mc- 
Kelvey-Coats Furniture Co. v. Doe,. 
198 So. 128, 240 Ala. 186. 

(2) A complaint describing certain 
defendants as ^'unknown heirs of the 
following named deceased persons,’’ 
followed by list of one hundred and 
seventy-eight deceased persons, was 
sufficient without necessity of re¬ 
peating phrase ’’unknown heirs of 

-^ deceased’* one hundred and 

seventy-eight times and inserting re¬ 
spective names of deceased persons. 
—Thomas v. Myers, 193 P.2d 624, 62 
N.M. 164. 

PallTure to aTnenfl 

Plaintiff’s failure to substitute 


name for that of ”Doe” by proper 
amendment and service as soon as he 
discovered such person's true iden¬ 
tity on taking deposition did not pre¬ 
clude plaintiff from calling such per¬ 
son for examination as on cross-ex¬ 
amination at trial, and whether 
pleading should be amended so as to 
make such substitution at the trial 
and whether plaintiff was acting in 
good faith were primarily for the 
trial court, which committed no 
abuse of discretion in permitting 
such substitution, particularly where 
no objection was made to the taking 
of deposition of adverse witness.— 
Simon v. City and. County of San 
Francisco, 180 P.2d 898, 79 Cal.App. 
2d 690. 

67. Ala.—McKelvey-Coats Furni¬ 
ture Co. V. Doe, 198 So. 128, 240 
Ala. 186. 

68. Al€L— McKelvey-Coats Furni¬ 
ture Co. v. Doe, supra. 

47 C.J. P 175 notes 94, 96. 

69. Neb.—^Davis v. Jennings, 111 N. 
W. 128, 78 Neb. 462. 

70. XJ.S.—^In re Superior Kitchen 
Products Corporation, D.C.N.Y., 44 
F.Supp. 807, 

Ala,—McKelvey-Coats Furniture Co, 
V. Doe, 198 So. 128, 240 Ala. 135. 

47 ex P 176 note 96. 

DeseriptloiL liM sniltoieiLt 
The description in the summons 
naming as defendants certain men 
’’and their wives, if any, whose 
names are unknown to plaintiff*’ 
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Identified the wife of one of the men 
as completely as though she had 
been referred to by name.—Salerno 
V. Holden, 16 N.Y.S.2a 649, 268 App. 
Div. 60, affirmed 81 N.B.2d 613, 284 
N.Y. 769. 

71. Mo.—Corpus Jorls guoted in 
Martin v. McCabe, 218 S.W.2d 497, 
608, 368 Mo. 118. 

47 C.X p 175 note 98. 

72. Ind.—Grantham Realty Corpo¬ 
ration V. Bowers, 22 N.B.2d 832, 
216 Ind. 672. 

73. Ala.—^Roth V, Scruggs, 106 So. 
182, 214 Ala. 32. 

47 C..J. P 175 note 99. 

74 Ill.-M:hajidler v. Ward, 58 N.11. 

919, 188 Ill. 322. 

47 C.J. p 176 note 1. 

75. Ill.—Chandler v. Ward, supra. 
47 O.X P 176 note 2. 

76. Cal,—^Hoffman v. Keeton, 64 P. 
264, 132 Cal. 195—^Farris v. Mer¬ 
ritt, 63 Cal. 118. 

77. Cal.—Goldberg v. Dlmick, 146 P. 
672, 169 Cal. 187. 

47 C.X P 176 note 5, 

78. U.S.—Gordon v. Holiday, Pa., 10 
P.Cas.No.6,610, 1 Wash.aC. 285. 

79. Ind.—^Bauman v. Grubbs, 26 
Ind. 419. 

80. Mo.-^-^Oox V. American Ins. Co.* 
119 S.W, 476, 187 Mo.App. 40. 

47 C.J. P 176 note 8. 

81. Iowa.—Schee v. La Grange, 42 
N.W. 616, 78 Iowa 101—Fanning 



PARTIES 


67 G.J.S. 


§ 99 


be corrected at any time, before or after judg- 

ment.82 

Married or maiden name. The marriage of a fe¬ 
male plaintiff after action has been begun by her 
does not work a misnomer.83 Gommencing an ac¬ 
tion in the maiden name of a women, instead of that 
acquired by marriage, is merely a misnomer.84 

§ 100. Capacity in Which Person Is Party; 
Descriptio Personae 

a. In general 

b. Descriptio personae 

a. In General 

The eharacteh In which one la made a party to a 
suit, and the capacity In which a party sues or Is sued, 
must be determined from the allegations of the pleadings, 
and not from its title alone.* 

The character in which one is made a party to 
a suit must be determined from the allegations of 
the pleadings, and not from its title alone.85 Where 
there is a wrong description or no description in the 
title, the error will be deemed merely formal^s. A 
substantial description is sufl5cient.87 Where the 
allegations of the complaint indicate with reason¬ 
able certainty that a plaintiff sues, or a defendant. 

V. Krapfl, 26 N.W. 138, 68 Iowa 
244. 

82. m.—Schwartz v. Babcock, 14 N. 

E].2d 89, 294 Ill.App. 612. . 

Ifacts of each case ffovern 
The amendment of process . or 
pleadings by substituting a new de¬ 
fendant in place of the one named on 
theory that the proper defendant was 
Intended to be sued but was sued by 
the wrong name is permitted accord¬ 
ing to the facts in the particular 
Case.—Grewenig v. American Baking 
Co., 18 N.B.2d 188, 293 Ill.App. 604. 

83. HI.—Homani v. Shoal Creek Coal 
Co., 191 niA.pp. 621, affirmed 111 
N,B. 88, 271 m. 860. 

Ind.—Spielman v. Herakovltz, 184 N. 

B. 909, 78 lnd.App. 131. 

84. N.T,—Traver v. Eighth Ave, R. 

Co., 4 Abb.Dec. 422, 3 Keyes 497, 

8 TraJUicr.A 203, 6 Abb.Pr.,N.S., 46. 

85. Cal.—Corpus CTnrls cited in 
ReedV. Molony, 101 P.2d 176, 178,, 

38 Cal.App.2d 405. 

Ind.—^Watson v. Burnett, >28 hr.B.2d 
420, 216 Ind. 216—-Cline v. Mc- 
‘ Whorter, 194 K.B. 776, 101 Ind.App. 

178. 

Ky.—^Beverly Vt Hlghfield, 209 S.W.2d 
789, 807 Ky. 179. 

La,—Asadie v. Hebert, App., 15 ^o,2d 
‘ 892. , : . : 

Kev.—Corpus dhnris quoted in, First 
Nat Bank v. Abel, 41 P.2d 1061, 

•* ' 1062, 56'Nev. 6. 

:Or.-^orpiiJi Juris; quoted in. In..re 


is sued, in a representative capacity, although there 
be no express or specific averment thereof, this is 
sufficient to fix the character of the suites Where 
it is doubtful in what capacity a party sues or is 
sued, reference may be bad to the entire complaint 
to determine the question and-, reference may 
also be had to the pleadings as a whole^P or to the 
entire record.si The nature or character of the 
capacity in which an action is brought japed not 
be described; this is a matter of proof. ^2paj-ty 
,^ho sues or is being sued in his official or repre- 
; sentative capacity is a stranger to any right or lia- 
■ bility which he possesses as an individual.93 

Consideration of summons and return of service 
in determining capacity. While it has been held 
that the writ may be considered with the declara¬ 
tion in order to determine in what capacity plain¬ 
tiff brings suit,^^ it has been held that the question 
as to the capacity in which a person is sued cannot 
be determined from the summons®^ or the return of 
service.^® 

Different representative capacities. Where a par¬ 
ty has different representative capacities, he must be 
.made a party in the capacity or capacities in which 
' it is desired to bind him.^ 

Wyo.—Corpus Juris oiteA la Town of 
Cody V. Buffalo BJll Memorial 
Ass'n, 196 P.2d 869, 888, 64 Wyo. 
468. 

47 C-J. p 177 note 20. 

91. W.Va.—^Massey v. Payne, 166 S. 
B. 658, 109 W.Va. 629. 

47 C.J. p 177 note 21. 
xajunotiou 

Where original petition was 
brought nominally as against a dece¬ 
dent, but an injunction was sought 
against defendant who was executor 
and devisee of decedent, defendant 
was a party defendant In individual 
capacity.—Samuel & Nathan Gold¬ 
stein V. Gilmcm, 86 A.2d 268, 93 N.H. 
106. 

92 . N.T.—Hurst v. City of New 
York, 88 N.T.S.2d 98—Sumner v. 
Brenner, 68 N.Y.S.2d 250. 

93. N.T.—Genesee Valley Trust Co. 
V. Newborn, S N.Y.S.^d 172, 167 
Misc. 220. 

94. Vt—Trask v, Karrick, 89 A. 472, 
87 Vt. 461. 

95 . Utah.—^Bingham' Coal, etc., ;Co. 
V. Blom, 187 P. 630, 43 Utah 684. 

96. AhL—^Ferrell v. RoSs, 75 So. 466, 

■200 Ala. 90. • 

47 O.J. p 177 note 25. 

N.J.—Ball V, War<i» 68 A 843, 
73 N.J.Bq. 440. • , . ^ 

Fa.—Luke- v. Western, Nat. Bank of 
York, Cbm.Pl., 67 York LegRec. 
IBS. 

47 C.J. p 177 note 26. 


Carlson’s Estate, 40 P.2d 748, 744, 
149 Or. 314. 

Pa.—^Vedder Transp. Co. v. Pennsyl¬ 
vania R. Co., 46 Pa.Dist & Co. 120, 
56 York Leg.Rec. 46. 

Tenn.—^Altman v. Third Nat Bank in 
Nashville, 203 S.W.2d 701, 80 Tenn. 
App. 81— Corpus Juris cited In 
Rose V. Third Nat Bank, 183 S.W. 
2d 1, 6. 27 TenmApp. 663. 

Vt—Giguere v. Rosselot 3 A 2d 638, 
110 Vt 178. 

47 C.J. p 176 note 15. 

86. Colo.— Corpus Juris cited in In 
re Ove’s Estate, 168 P.2d 651, 664, 
114 Colo. 286. 

47 C,J. p 176 note 16. 

87. Ala.—Glglio v. Baxrett 92 So. 
668, 207 Ala. 278. 

47 C.J. p 176 note 17: 

88. Vt—Trask v. Karrick, 89 A 472, 
87 Vt 451. 

47 C.J. p 176 note 18. 

89. Cal.— Corpus Juris quoted In 
Boland v. Cecil, 150 P:2d 819, .824, 
65 Cal.App.2d Supp. 882. 

Ga.—^Rowland v. Rowland, 60 SJQ.2d 
343, 204 Ga. 608. 

Ind.—Watson v. Burnett 33 N.B.2d 
420, 216 Ind. 216. 

Pa.—^Vedder Transp. Co. v. Pennsyl¬ 
vania R. Go., 46 Pa.Dist & 06. 120, 
56 York Leg.Rec. 46. 

Tenn.—^Rose v. Third ^at Bank, 183 
S.W.2d 1, 27 TehhApp. 553. 

■47 C.J. p 176 note 19.' 

9a ' Cal,.—^Feri^ v^. Wilson, .260 ..P. 
838, 86 CaJApp. 288. 
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b. Descriptio Penona 

Where one sues or is sued In a. representative ca¬ 
pacity, It must generally be averred that it Is as such 
representative, and a mere statement of the representative 
character, following the name of the party, will be treat¬ 
ed as only descriptio personae. 

While it has been held that the capacity in which 
one sues need not be alleged where it is not impor¬ 
tant,generally, where one sues or is sued in a 
representative capacity, it must be averred that it is 
as such representative, and a mere statement of the 
representative character, following the name of the 
party, will be treated as only descriptio personae.^^ 
Wiere the pleadings disclose a cause of action by 
or against a person in his individual capacity, super- 
added words, such as “agent,” “executor,” “trus¬ 
tee,” etc., should be rejected as descriptio personae.^ 
This rule has been applied in actions by or against 
persons describing themselves as officers^ or per¬ 
sons describing themselves as partners under a giv¬ 
en firm name.®.- Where, officers forming a body cor-, 
porate .are nam.^ as individuals in a suit, but their 
corporate name is given, the names of the officers- 
may be rejected as surplusage;^ likewise, where the 
declaration or complaint is in terms against a part¬ 
nership, the addition of the averment that such 
firm consists of ccrts^in named persons does not ren¬ 
der sudi persons parties individually; the action is 
against the firm, such additional averments being 
considered mere descriptio personae.® A statement 
of the representative character following the name 
of a party will not be treated as merely descriptio 
personae where the action is by or against a person 


in his representative capacity.® 

§101. Noininal and Use-Plaintiffs 

When a common-law action la brought. In the name 
of one person for the benefit of another, It is usual, and 
the better practice, to show this fact explicitly in the 
body of the declaration or by indorsement on it, or on the 
writ of summons. 

When a common-law action is brought, in the 
name of one person for the benefit of another, it is 
usual, and the better practice, to show this fact ex¬ 
plicitly, either in the body of the declaration or by 
, indorsement on it, or on the writ of summons.*^ 
The fact that the suit is brought by the nominal 
plaintiff as representative or agent for the benefi¬ 
cial plaintiff is sufficiently indicated where the pe¬ 
tition as a whole shows the capacity or relation in 
. which plaintiff sues.® However, this has been held 
not necessary; even when the beneficial ownership 
is expressly alleged in the declaration, the allegation 
forms no material part of the pleading since both 
the cause of action and the right of action are com¬ 
plete without it® 

The words “for the use of” are unnecessary for 
any purpose other than to protect the interest of 
the usee against the nominal plaintiff and they are 
’ to be deemed surplusage merely,^® and it is not nec¬ 
essary that the n^e of the party for whose use the 
I action is brought shall appear in the title of the ac- 
' tion,ii or in the record,or that the declaration 
show the title of the use-plaintiff.^®' In an action 
brought for the benefit of another there must be an 
allegation or proof of authority to maintain the 


9&. Mass.—City, of Boston v. Dolan, 
10 N.E.2d 275, 29S M^s. ^46. 

99., Qal.—Oorpns Jturls gnoted In 
' v. NortH Pkclifio^ fiiidses, 296 

r:'P. 679, 681, .J.a2..Cal.App. 348.. 

F1&—Obxpni olM 'in Thomas 

V. Martin,' 129\So. 60!^ 604, 100 sia. 

146* . • ‘ ^ 

Ter.—<Jorpii» dtirlB dted in Parker 
V. Scobee, Civ.App., 36 S.W.2d 303, 

Va.--Klrby .v. ;Gimam,.-28 .S.B:2d 40, 
182 Va. Ill, 160.A.L.R; 601..- ^ ' 

Wyo.—Corpus Juris cited In Town 
•%f. dody y.- Buird!0''Blii 'Miftaoriai' 
Ass’n, 196 P.2d 369, 883, 64 WVo. 
468,. , , 

4|\?:i.*4:..p .177 note 30. ‘ 

ITse of word 

BUllnre to use word “as” In de- 
sorlbink’- individual defbiidajits . as 
members of local and international 
tihide - ibnioiis, •^h'diSate’d ^ , use of' 

names of the unions was 'iiereiy de- 
scrlptto peirsdn'ao and thkt n6 3ud^- 
]]S6i]^M(iii^l-d'be^ tendered which woiild 
affect property of the uuions eis eucjt 
Sett^^e, 82'^JBi.^ 187 

'VV.'V’a, 271. .{lOM X •/ .»• * 


1. Cal.—Corpus Juris dted in In re 
j Strong^S’Estate, 74 P.2d 231, 232, 10 

Cal.2d 389. 

Ga.—Sudderth v. Harris, 181 S.B. 122, 
51 Ga.App. 65,4. 

N.C;—Bright V. Hood, 199 S.B. 630, 
214 .N.C. .410, 119 A.L..R. 820. 

Pa.—^Pry v. New York Cent R. Co., 
Com.Pl., 22 Brie Co,-67.' 

Tex.—Corpus Juris dted in Vivier v. 
Barreda, av.App., .110 S.W.2d 1283, 
1234. \ ^ 

Wash.—Eichner v. Cahm, 118 P.2d 
* 419, ll Wash:2d 10.8. 

W.Veu—Massey V. Payne, 155 S.B. 
-1658. 109 W.Va. 628. ... 

47 Cij. p 177 note 81. 

2. Ind.—^Morro-w v. Shober, 49 N.B. 

189, 19 Ind.App. 127, : • ■ - 

47 C.J. p 178 note 32!; . ‘ ‘ ' 

3. Cal.—Potts v. Whitson, t25 P.2d 
^ 9'47; 61 Cai.App,2a 199, 

Ind.—^Lewis v. Joseph, Hartley & 
^ons'Co., Appi'; 83 N.:^;2d 438.:’ '' 
,4T ax p 178 note 88,. ‘ ’ ’V 

,pi,-^BotWn Vv. dsl^rne,. 39. DL 
'T’ft.. 

bhlo.—^Harding v. New Haven Tp., 8 

i ^.pfeio 22,7,«>> .. -.I.''....: 


5. Cal.—^Billings v. Finn, 202 P. 938, 
66 Cal.App. 134. 

6. ’ Pa.—Slakofif v. Foulke, 186 A. 79, 

823 .Pa. 352/ 

Tenn.—Scott v. Knox County, 64 S.W. 
2d 186, 166 Tenn. 685. 

7. Mass.—Kelly v, Greany,'103 N.B. 
779. 216 Mass. 296. 

47 C.J. p 178 note 86. 

& La.—^Reisz v. Kansas; City South¬ 
ern R. Co.; 88 So. 120, 148 La. 929. 
,47 C.J. p 32 note 57. 

9. 'W-Va,—^Bentley ‘V; Standard Fire* 
-fns..'Co.,'23 &.E: 5g4,'40 W.Va.'729. 

47 C.J. p 178 note 87. 

10. Alb-—Whaley. V. Wynn,? 95 So, 16, 
•208 Ala.842.- 

47 C.J. p 178 note 38. 

IL N.Y.—Rose V. Brown, ‘ 68 
2d 654, 186 Miso.. 553. ’ . 

/ ' . • . • • ' 'i. , . 

I 2 .r iJi^Hnion. Nat. Banfc ▼: Barth, 

. . 53 N,B, 615,179 Ill,,83.. . 

47 C.I.*p 178 note *39. ?. 

13- Pa.—rArttsan^s. Itos, COi v, 

103.1 > 

47 C.J. p 178 note, 40. 
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suit,^^ and, where a petition is defective for a fail¬ 
ure to show a right in the plaintiff to sue, it is not 
rendered gfood by bringing suit for the use of an- 
other.^5 An allegation that the action is brought 
for the benefit of another operates only as notice 
of such right as the beneficiary may have.^® It has 
been held that the declaration of the use is not for 
the benefit of defendant, and that it is a fact with 
which he is not in any way concerned or in any 
way interested.!*^ It has also been held, however, 
that defendant is entitled to know who the usee is, 
and good pleading requires that he should not be 
compelled to look beyond the petition in order to 
ascertain this.!^ One made a party pro forma to 
an action continues in such capacity until his status 
is changed by appropriate allegations.!? 

§ 102. Actions by Next Friend or by Attor¬ 
ney 

A petition which shows in substance that a plaintiff 
is suing by his next friend is sufficient; it Is sufficient 
that the firm name of the law firm prosecuting a suit 
is stated, and the Christian and surnames need not be 
given. 

A petition which shows in substance that a plain¬ 
tiff is suing by his next friend is sufficient^o The 
next friend is neither technically nor substantially 
a party, and a suit by a next friend should be 


67 C.J.g. 

brought in the name of the real party in interest, de¬ 
scribed as suing by his next f riend.^! 

Actions by attorney. Where a suit is prosecuted 
by a law firm as attorneys for plaintiff, it is enough 
that the name of the firm prosecuting the suit for 
plaintiff is stated in the declaration; both Christian 
and surnames need not be given .22 It is improper to 
commence a suit in the name of an attorney in 
f.act.23 

§ 103. Parties by Class Representation 

Where an action is brought by or against a few per¬ 
sons in a representative capacity for a class of persons 
similarly situated, such fact must be alleged so as to 
present to the court the question whether sufficient par¬ 
ties are before It to represent the rights of all. 

Where an action is brought by or against a few 
persons in a representative capacity for a class of 
persons similarly situated, such fact must be al¬ 
leged so as to present to the court the question 
whether sufiScient parties are before it to repre¬ 
sent the rights of all.^^ It is suflScient if those on 
behalf of whom the suit is prosecuted are described 
with as much certainty as the nature of the contro¬ 
versy will admit.25 The rights and interests of per¬ 
sons bringing a class or representative suit may not 
be different from those of the class they seek to rep¬ 
resent 


VI. DEFECTS Airo OBJECTIONS 

A. IN General 


PASTIES 


§ 104. Defects Generally 

■ a. In general 

b. Mode of raising objection 

c. Time of objection 

d. Waiver 

a. In Coneral 

Although the nonjoinder of parties Is not a jurisdic¬ 


tional defect, the court should take notice of the absence 
of necessary parties and refuse to proceed with the case: 
until the omission has been corrected. 

It is the duty of the court to. take notice of the 
absence of a necessary party^*^ and to see that all 
proper parties are joined in the action and, in 
general, where a lack of parties is brought to . the 


14. La.—^Dougherty v. Ta^oo & M. 
V. R. Co., 119 So. 543, 9 LaJi^pp. 
295. 

15- ,Oa.—^National Ben Franklin Fire 
las. Co. Y. MoGann, 158 S.BL 362, 
170 Ga. 578. 

le. Mass.—Mayhew v. Pentecost, 
'129 Mass. 332—Carney v. Shanly, 
107 Mass. 568. 

17. Ill.—Zimmerman v. Wead, 18 
HI. 304. 

18- Ga.—^Maryland Fidelity, etc., Co. 

Nisbet, 46 S.F. 444, 119 Ga. 316. 
19. Tex.—^Brown v. Jones, App., 184 
aW.Sd 850. 

axh Ga.—Vale Royal Mfg. Co. v. 

Bradley, 70 S.E. 86,. 8 Ga.App. 488. 
47 C.J. p 178 note 44, ^ 


21. Tenn.—Ward v. Lovell, 118 S.W. 
2d 759, 21 Tenn.App. 560. 

Va—Kirby v. Gilliam, 28 S.B.2d 40, 
182 Va 111, 150 A.L.R. 601. 

22. N.T.—Greneva Bank v. Rice; 12 
Wend. 424. 

23. Pa—Adams v. Edwards, 8 A. 
426, 116 Pa 211.. 

Setting out keira’ names 
In action in tbeir own names, in¬ 
dividually, and as attorneys in fact 
for a decedent’s heirs, plaintiffs were 
required under statute to set out ^e 
heirs’ names.—Wilson v. Gibbes Ma¬ 
chinery Co., *1' S.E;2d 490, 189 S.C* 
426. 

124. Mich.—American State • Sav. 
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Bank v. American State Sav. Bank, 
284 N.W. 662, 288 Mich. 78. 

47 C.J. p 179 note 60. 

25. Ind.—Sourse v. Marshall, 28 Ind. 
194. 

26. Tex.—Matthews v. Lando'cmOTS 
Oil Ass’n, Civ.App., 204 S.W.2d 647, 
refused no reversible error. 

27. La—Ott V. Grace, App;, 18 So.2d 
188. 

Tex.—^Butman v. Jones, ClvApp., 24. 
S.W.2d 796, 

Objection on court’s own motion see 
infra subdivision b of this. section! 

28. Ind.—Schumacher v. Adams 

County Circuit Court, 78 NjBI.2d 

! 689, 225 Ind. 200. 
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attention of the court,29 or at least where a party 
has been omitted whose presence is so indispensable 
to a decision of the case on its merits that a final 
judgment cannot be made without materially affect¬ 
ing his interests,90 the court should not proceed fur¬ 
ther until the omission has been corrected. Under 
some, statutes an action will not be defeated by non¬ 
joinder or misjoinder of parties;9l such statutes 
are remedial in character and are to be liberally con- 
strued,92 and they leave a certain amount of dis¬ 
cretion in the trial court.99 

Nonjoinder of a necessary party is not, properly 
speaking, a jurisdictional defect^^ except as to 


such party,95 and it has been said that the courts 
have fallen into common error by designating the 
error as jurisdictional.96 The exception of mis¬ 
joinder is dilatory in character97 and must be de¬ 
termined on the face of the petition.® 8 A mis¬ 
joinder of parties is sometimes ground only for 
correction of the complaint.99 

While the expression “defect of parties” has been 
used to include both nonjoinder and misjoinder,^^ 
it has frequently been held that “defect*’ of par¬ 
ties is not s 3 nion 3 mious with “misjoinder” of par- 
ties.^^ Generally it is held that a defect of parties 


Xssnes lavolvliLff third persoas 
A defendant cannot be required to 
lltlgrate questions which ^ primarily 
and directly Involve issues with third 
persons not before the court.—Bowen 
V. Baker, D.C.Pa., 35 P.Supp. 862. 

29. Ill.—O-eorgreolI v. Spencer, 79 N. 
B.2d 596^ 400 Ill. 800—Oglesby v. 
Springdeld Marine Bank, 52 N.E.2d 
1000, 886 Ill. 414—Glese v. Terry, 
46 N.B.2d 90, 382 HI. 84—London & 
Lancashire Indemnity Co. of Amer¬ 
ica V. Tindall, 36 N.E.2d 834, 377 Ill. 
308—^Texas Co. v. Hollingsworth, 
81 N.E.2d 944, 376 Ill. 636—Par¬ 
rish V. Pennsylvania R. Co., 74 N.E. 
2d 237, 332 Ill.App. 160. 

La.—^De Hart v. Continental Land & 
Fur Co., 200 So. 9, 196 La. 701. 
Minn.—^Flowers v. Germann, 1 N. 

W.2d 424, 211 Minn. 412. 

Tex.—GrogaJi Mfg. Co. v. Lane, Civ. 

App., 178 S.W.2d 666, error refused. 
Fundamental matter 
Nonjoinder of a party necessary to 
a determination of the main issue is 
fundamental and may require stay of 
proceedings until such party can be 
brought in.—^De Loach v. Moore, Tex. 
Civ.App., 186 S.W.2d 195: 

Mandatory requirement 
Requirement that indispensable 
parties must appear at court proceed¬ 
ings is mandatory.—^Holman v. Santa 
Cruz County, 206 P.2d 767, 91 Cal. 
App.2d 602. 

Beath action 

Where the objection of failure to 
Join or to , sue for all the beneficia¬ 
ries in a death action is raised at 
the proper time, the action cannot 
be further maintained.—^Missouri 
Pac. R. Co. V. Henry, 12 S.W. 828, 76 
Tex. 220—^Dallas, etc., R. Co. v. Splk- 
er, 69 Tex. 436. 

80. Ill.~^auaer v. Power, 183 N.E. | 
680, 861 Ill. 86—Gaumer v, Snede- 
ker, 162 N.B. 137, 330 Ill. 61L 
Utah.—^Hosrt V. Upper Marlon Bitch 
Co., 76 P.2d 284, 94 Utah 134, 

Buie limited to necessary parties I 
Rule that court should pass a sultl 
where it is brought to court's atten-j 
tion that some person has interest 
in subject matter of suit and will be \ 


affected by judgment, does not apply 
unless omitted person Is necessary 
party.—Cook v. Williams, Tex.Civ. 
App., 32 S.W.2d 244. 

31. HI.—^People, for Use of Pope 
County V. Shetler, 47 N.B.2d 732, 
318 HI. App. 279—Hitchcock v. 
Reynolds, 278 IlLApp. 569. 

R.I.—^Beaudette v. Cavedon, 146 A. 
874, 60 R.l; 140. 

32. Mich.—^Lyons v. City of Grand 
Rapids, 9 N.W.2d 662, 806 Mich. 
309—^MacKenzie v. Union Guardian 
Trust Co., 247 N.W. 914, 262 Mich. 
563. 

Purpose of statute 
The statute enjoining a court from 
defeating a cause of action because 
of nonjoinder or misjoinder of par¬ 
ties was intend^jd to preserve a right 
which would otherwise be completely 
destroyed by combination of the ex¬ 
piration of a statute of limitations 
and the rigors of outright dismissal 
because of the form in which a claim 
had been presented.—McAllister v. 
Watson, 61 N.T.a2d 698, 187 Misc. 
393. 

33. HI.—^Rhodes V. Davis, 28 N.B.2d 
118, 374 HI. 66. 

34. U.S.—State of Washington v. U. 
S., C.C.A.Or. & Wash., 87 F.2d 421. 

NX—Cameron v. International Alli¬ 
ance of Theatrical Stage Em¬ 
ployees and Moving Picture Oper¬ 
ators of U. S. and Canada, Local 
Union No. 384 of Hudson County, 
183 A. 167, 119 N.J.Eq. 677, cer¬ 
tiorari denied International' Alli¬ 
ance of Theatrical Stage Em¬ 
ployees V, Cameron, 66 S.Ct. 681, 
298 U.S. 659, 80 L.Ed. 1885. 

35. N.J.—Cameron v. International 
Alliance of Theatrical Stage Em¬ 
ployees and Moving Picture , Oper¬ 
ators of U. S. and CanaAa, Local 
Union No, 384 of Hudson County, 
188 A. 157, 119 N.J,Bq. 577, certio¬ 
rari denied International Alliance 
of Theatrical Stage Employees v. 
Cameron, 66 B.Ct, 681, 298 U.S. 669, 
80 L.Ed. 1385. 

36. U.S.—State of Washington v. U. 
S., C.C.A.Or. & Wash., 87 F.2d 421. ^ 
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, 37. La.—^Board of Corners of Or¬ 
leans Levee Dist. v. Shushan, 2 So. 
2d 86, 197 La. 698—Seybold v. Fi¬ 
delity & Deposit Co. of Maryland, 1 
So.2d 622, 197 La. 287. 

47 C.J. p 216 note 60 [e] (1). 

88. La.—^Board of Com'rs of Or¬ 
leans Levee Dlst. v. Shushan, 2 So. 
2d 86, 197 La. 698—Seybold v. 
Fidelity & Deposit Co. of Mary¬ 
land, 1 So.2d 622, 197 La. 287. 

47 C.J. p 216 note 60 [e] (2). 
Fleadlug considered as whole 
For the purpose of an exception 
of misjoinder, allegations of the pe¬ 
tition and prayer for relief must be 
considered as a whole.—Seybold v. 
Fidelity & Deposit Co. of Maryland,. 
1 So.2d 622, 197 La. 287. 

39. N.T.—^Briggs v. Technocracy,, 
Inc., 86 N.T.S.2d 786. 

4a Defect by nonjoinder or ml»- 
Jolnder 

Reference has been made to a de¬ 
fect of parties, either by nonjoinder 
or misjoinder.—Svenburg v. Fos- 
seen, 78 N.W. 4, 75 Minn. 860, 48 L. 

R. A. 427. 

41. Okl.—Okmulgee Supply Co. v. 
Rotman. 291 P. 1, 144 Okl. 293. 

S. O.—^Kirton v. Howard, 134 S.B. 
869, 869, 137 S.C. 11. 

47 C,X p 217 note 76. 

Parties defendant 
The term “defect of parties de¬ 
fendant” means that there are too 
few parties defendant, not that 
there are too many, and means that 
a complete determination of the 
matters in controversy in action can¬ 
not be had without presence of other 
parties than those made parties to 
action.—^Estes v. Brewster Cigar Co., 
287 P. 86, 166 Wash. 466. 

Xn Missouri 

(1) There is some authority to the 
effect that a “defect” of parties in¬ 
cludes, or is synonymous with, a 
.^misjoinder” of parties.—State v. 
Trimble, 262 S.W. 357. 

(2) However, it has also been as¬ 
serted that “defect of parties plain¬ 
tiff,” as ground for demurrer, means 
too few parties, whereas “misjoin- 
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means too few, not too many ;^2 3 , deficiency, not 
an excess, of parties an insufficiency of parties 
a nonjoinder and not a misjoinder.^5 Xfie joinder 
of unnecessary parties is thus not a defect of par- 
ties.4® It has been held that ^'defect of parties” 
applies to necessary parties,but not to unnecessary 
ones.^® 

The term "misjoinder of parties” means an ex¬ 
cess of parties,and has been held to have ref¬ 
erence to parties plaintiff or defendant to a par¬ 
ticular cause of action 50 

Cure of defect Under some circumstances a 
defect arising out of a failure to join particular par¬ 
ties may be deemed cured.5i 

Burden of joinder. The burden of procuring 


the presence of all indispensjible parties is on plain- 
tiff.52 

■ . ■ ' ' 

b. Uode of Baising Objection 

An objection with respect to parties ordinarily must 
be raised by motion, exception, or other appropriate mode 
in accordance with the practice In the particular juris¬ 
diction, although, the. court may cn Its own motion take 
notice of the absence of Indispensable parties. 

In general, an objection with respect to parties 
must be regularly and properly made in order to be 
available to the complaining parties.SB In some ju¬ 
risdictions advantage may. be taken of such an ob¬ 
jection only by demurrer or answer,®^ but in other 
jurisdictions there are other, methods of raising the 
objection,®^ as, for example, by petitions^ or by 


der of parties**^ means excess of par¬ 
ties.—^Padler v. Gabbert, 63 S.W.2d 
121, 333 Mo. 851. ; . 

Id. Nebraska 

(1) Earlier authority was to the 
effect that a defect of parties meant 
an absence of necessary parties and 
that the objection that there were 
too many parties could not be 
reached by a demurrer for defect of 
parties-^Salisbury v. Berry Motor 
Ca, 24i N.W. 86, 122 Keb. 606. 

<2) In a later decision it was held 
that a demurrer on the ground of a 
defect of parties is available where, 
there is a Joinder of unnecessary 
parties as well as where there is an 
absence of necessary parties.—^Arch¬ 
er V. Musick, 23 N.W,2d 828, 147 
Neb. 844, vacated on other grounds 
25 'N.W.2d 908, 147 Neb. 1018, 168 
A.L.R. 1164. 

42. Ark.—Sullivan v. Arkansas Val¬ 
ley Bank, 2 S.W.2d 1096, 176 Ark. 
278, 67 A.Ii.R. 296. 

N,M.—^Krametbauer v. McDonald, 
104 P.2d 900, 44 N.M. 473. 
N.Y.T-Harrls v. Cheetham, 180 N.T. 
S. 106. 

Okl.—^Muskogee Sand & Gravel Co. 

V. Hulbert. 9 P.2d 419, 166 Okl. 
112—Okmulgee Supply Co. v. Rot- 
man, 291 P. 1, 144 Okl. 293. 

Or.—^Haiey v. Sprague, 111 P.2d 1081, 
166 Or. 320—^Porter Const Co. v. 
Berry, 298 P. 179, 136 Or. 80— 
Fisher v. Collver, 264 P. 816, 816, 
121 Or. 173. 

S.C.—De Pass v. City of Spartan¬ 
burg, 1 S.E.2d 904, 190 S.C. 22. 
S.D.—^Aaron v. Security Inv. Co., 211 
N.W. 966, 61 S.D. 63. 

47 C.J. p 217 note 75, p 224 notes 84, 
86—p 225 note 86. 

43. N.D.—^Dlness v. Dunnell, 287 ,N. 

W. 208, 6i N.D. 95. 

47. C.J. P 224 note 84. 

44. N.D.—Jacobson. v. State 
Norih Dakota, Department 
State Highways, 278 N.W. 662, 
hTJD. 269. 


Okl.—^Mainard v. IFowler, 42 P.2d 
878,. 171 Okl. 682. 

45 i Or.—^Lowell v. Pendleton Auto 
Co., 261 P. 416, 123 Or. 383—Fish¬ 
er V. Collver, 264 P. 815, 121 Or. 
178. 

47 C.J. p 218 note 78, p 224 note 83. 
40, N.C.—Virginia Trust Co. v. 
Webb, 173 S.E. 698, 206 N.C. 247— 
Star Furniture Co. v. Carolina & 
N. W. Ry. Co., 143 S.B. 242, 195 
NjC. 686. 

47. Ky.—^Ramsey v. Hughes, 280 S. 
W. 99, 212 Ky. 716. 

N.C.—Shuford v. Yarborough, 347 S. 
B. 824, 197 N.C. 160. 

48. N.C.—Shuford V. Yarborough, 
supra, 

49. Okl.—^Mainard v. Fowler, 42 P. 
2d 878, 171 Okl. 682—Okmulgee 
Supply Co. V.. Rotman, 291 P. 1, 
144 Okl. 293—Prairie Oil & Gas 
Co. V. Kinney, 192 P. 686, 79 Okl. 
206, 

S.C.—Kirtbn v. Howard, 134 S.B. 
869, 137 S.C. 11. 

However, In a decision citing 
earlier authorities which held that 
a defect of parties meant too few, 
it was said that *Ut has been fre¬ 
quently held, that misjoinder of par¬ 
ties does not refer to too many par¬ 
ties but. too few.”—Closset v, Port¬ 
land Amusement Co., 290 P. 666, 134 
Or. 414, rehearing denied 293 P. 720, 
134 Or. 414. 

60. Neb.—Archer v. Musick, 28 N. 
W.2d 328, 147 Neb. 344, vacated on 
other grounds 25 N.W.2d 908, 147 
Neb. 1018, 168 A.L.R. 1164. 

51. Beoree reciting substltiition of 
trustees 

; A decree, in a proceeding to se¬ 
cure authorization to expend trust 
funds in which all the beneficiaries 
of trust were made parties, which 
of recited that a substitution of trus- 
of tees had been properly made, cured 
68 alleged defects arising out of failure 
to join beneficiaries in prior proceed¬ 
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ings and estopped beneficiaries in 
absence of fraud to question legality 
of substitution of trustees.—Scovill 
V. Scovill, 4 S.E.2d 286, 191 S.C. 828. 

52. Kan.—^Hubert v. Board of Pub¬ 
lic Utilities of Kansas . City, 174 
P.2d 1017, 162 Kan. 206. 

53. Fla.—^International Shoe Co. v. 
Hewitt, 167 So. 7, 123 Fla. 687. 

Ind.—^Richey v. Graham, 7 Ind. 679. 
Or.—^Haley v. Sprague, 111 P.2d 1031, 
166 On 820. 

Tex.—Taylor v. Catalon, 166 S.W.2d 
102, 140 Tex. 38. 

Wis.—^Bank of California v. Hoff¬ 
man, 39 N.W.2d 280, 265 Wis. 166. 

54. Minn.—Serr v. Biwabik Con¬ 

crete Aggregate Co., 278 N.W. 365, 
202 Minn. 166, 117 A.L.R. 1009— 
Hanson v. Bowman, 271 N.W. 127,' 
199 Minn. 70. ■ 

Mo.—St. Paul & Kansas City Short 
Line R. Co. v. U. S. Fidelity & 
Guaranty Co., 106 S.W.2d 14, 231 
Mo.App. 613. 

Neb.—Cunningham v. Brewer, 16 N. 
W.2d 633, 144 Neb. 211—Nason v. 
Nason, 113 N.W. 139, 79 Neb. 682. 
N.Y.—^Anton Larsen & Son v. New- 
mark & Davis, 170 N.Y.S. 268, 182 
App.Div. 724—^Persons v. Kruger, 
67 N.Y.S, 416, 39 App.Div. 418. 
Okl.—^Hatten v. Interocean Oil Co., 
78 P.2d 892, 182 Okl. 466, 116 AL. 
R. 727. 

S.C.—^Baker v. Hartford Fire Ins. 

Co., 11 S.B.2d 434, 196 SjC. 373. 
Utah.—Chamberlain v. Larsen, 29 P. 
2d 366, 83 Utah 420—In re Thomp¬ 
son's Estate, 269 P. 103, 72 Utah 
17. ' 

Objection by; 

Answer see infra § 106. 

Demurrer see infra S 105. 

55. Tex.-TAdams , V. Bankers’ Life 
Co., Com.App., 36 S.W.2d 162. 

Preliminary ohjectibn' 

Pa.—Wolf v.. Glowacki, Com.FL, 40 ‘ 
Luz.Leg.Reg. 828. 

66. Pa.—Ziegler v. Ellwood City 
Forge Co«, 64 Pa.Dist. & Co. 687^, 
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a proper aflSdavit of defeiise.®^ An objection with 
reference to the parties to an action should be tak¬ 
en in the action in which it arises, and advantage 
may not be taken of the objection in a collateral 
proceeding.5^ 

Motion by party. In some jurisdictions the 
appropriate remedy for nonjoinder or misjoinder is 
by motion made by a party to the action,such as 
a motion to correct the complaint®^ or a motion to 
strike unnecessary parties.®^ 

Court's own motion. The court, on its own mo¬ 
tion, may take notice of the absence of necessary 
or indispensable parties^^ and refuse to proceed 
until the omission has been corrected. xhe court 
acts sua sponte in such event, not for the benefit 
of the parties to the action, but for the benefit of 
the persons whose interests will be injuriously af¬ 
fected, and who are not before the court.®^ 

Exception, An exception of nonjoinder is some¬ 
times the appropriate mode of raising the ques¬ 


tion of the absence of a party.®® Such an excep¬ 
tion has been held not to lie, however, where the 
alleged nonjoinder does not appear on. the face of 
the pleadings.®® The exception of nonjoinder is a 
dilatory one and has to ;do with procedure;®^ its 
function is not to work dismissal of a pending suit, 
but simply to retard its progress.®® The judge has 
been held to have discretion to reopen the case 
after trial and before judgment to permit a liti¬ 
gant to file exceptions of nonjoinder.®® 

Instructions, An objection with respect to par¬ 
ties is generally not properly raised by a request 
for instructions to the jury on the subject.^® 

c. Time of Objection 

Objections with respect to parties, where dilatory in 
character, must be timely raised, and where not raised 
until the final stage of the proceeding will receive little 
favor by the courts. 

Objections with respect to the parties to. an ac¬ 
tion must be taken in time,'^i and, where dilatory in 


67. Pa.—^Berks Utllltiea Co. v. 
Ahrens, 27 Pa.Dist.&Co. 712, 29 
Berks Co. 20, 60 York Legr.Hec. 
116—Stouffer v. Gephart, Com.Pl., 
1 .Liebanon 839. 

Affidavit of defeiune on merits 
A nonjoinder of necessary parties 
in an action on a Joint contract can¬ 
not be raised by an affidavit of de¬ 
fense raising: questions of law, but 
only by an affidavit of defense on 
the merits.—^Berks Utilities Co. v. 
Ahrens, 27 PeuPist. & Co, 712, 29 
Berks Co. 20, 60 York Leg.Rec. 115. 

68. ni.—-Belton v. Fisher, 44 Ill. 32. 
47 C.J. p 179 note 68. 

69. Conn.—Town of West Haven v. 
Aimes, 196 A. 774, 123 Conn, 643— 
Montgomery v. Town of Bran¬ 
ford, 142 A, 674, 107 Conn. 697. 

Fla.;—Gray v. Standard Dredging Co., 
149 So. 738, 109 Fla. 87, 111 Fla. 
149. 

1 C.J. p 140 note 24. 

Same issue as demxirrer 
Before a motion’ may be pleaded 
as a demurrer on ground of misjoin¬ 
der of parties, it must present same 
issue that would have been present¬ 
ed by such demurrer.—Squire v. 
Guardian Trust Co., App., 66 N.E, 
2d 661, appeal dismissed 66 N.B.2d 
805, 143 Ohio St. 616. 

6a' N,Y,—^Kllne v. 276 Madison Ave. 
Corporation, 268 N.T.S. 682, 149 
Misc. 747—^Bartone v. Dl Pietro, 
18 N.Y.S.2d -178. ■ 

61. Ofcl.—-Light of Truth Spiritual¬ 
ist Church of Tulsa v, Davis, 181 
P.2d 969, 198 OkL 694—HDkmulgee 
Supply Co. v. Rotman, 291 P, 1, 
144 Okl. 298. 

62. Ala.—Lacey v. General Bond & 
Mortgage Co., 147 So. 177, 226 Ala. 


429—Dawkins v. Hutto, 131 So. 
228, 222 Ala. 132—O'Rear v. 

O'Rear. 122 Co. 645, 219 Ala. 419. 
Cal.—^Bank of California Nat. Ass’n 
v. Superior Court in and for City 
and County of San Francisco, 106 
P.2d 879, 16 Cal.2d 516. 

Fla.—Gray v. Standard Dredging Co., 
149 So. 783, 109 Fla. 87, 111 Fla, 
149. 

Ill.—Oglesby v. Springfield Marine 
Bank, 62 N.B.2d 1000, 385 Ill. 414 
—^Hauser v. Power, 183 N.E. 680, 
351 HI. 36—Gaumer v. Snedeker) 
162 N.H. 187, 830 IlL 611. 

La.—^Bologna Bros. v. Stephens, 18 
So.2d 914, 206 La. 112—De Hart 
V. Continental Land & Fur Co., 200 
So. 9, 196. La. 701—Greer v. Sum- 
ney, App., 41 So.2d 626. 

Utah.—^Hoyt v. Upper Marion Ditch 
Co., 76 P.2d 234, 94 Utah 134. 

63- Cal.-r-Baiik of California Nat. 
Ass'n V. Superior Court in and for 
City and County of San Francisco, 
106 P.2d 879, 16 Cal.2d 616. 
m. —St. Clair County Housing Au¬ 
thority V. Southwestern Bell Tele¬ 
phone Co., 66 N.E.2d 867, 387 HI. 
180. 

Tex.—Grogan Mfg. Co. v. Lane, Civ. 
App., 178 SW.2d 655, error refused 
—Arnold Motor Co. v.' U. I. T. Cor¬ 
poration, C1V.APP., 149 S.W.2d 1066 
—Brotherhood of Railroad Train¬ 
men V. Prica Civ.App^, 108 S.W.2d 
. 239, error dismissed. . 

64, Tex.—^Arnold Motor Co. v. C. I. 

. T. Corporation,. Cly,APP., 14.9 S.W. 

. 2d 1066—‘Brotherhood of Railroad 

Trainmen v. Price, Civ.App., 108 
S.W.2d 239, error dismissed. 

65. La.—Guess & AlWn v. Worman. 
App^ 162 Sp. 662, reheard 160 So. 
162. • . - ^ 

noi 


r Tex.—Adams v. Bankers’ Life Co., 
Com.App., 36 S.W.2d 182. 

17 C.J. p 1277 note 43. 

66. La.—Danziger v. Kaplan, 129 
So. 678, 171 La. 73. 

67. La.—Neal v. HaU, App., 28 So. 
2d 181. 

68. La.—Neal v. Hall, supra.. 

69- La.—rDe Hart v. Continental 
Land & Pur. Co„ 200 So. 9, 196 La. 
701, 

Discretioa held abused 
La.—De Hart v. Continental Land & 
Fur Co., supra. 

7a Ark.—Teasley v. Thompson, 166 
S.W.2d 940, 204 Ark. 959—Drain¬ 
age-Dlst No. 7 V, Haverstlck, 63 
. S.W.2d 689, 186 . Ark. 374. 

7L CaJ.—Carlin v. Hasten, 5 p,2d 
65, 118 CaJ.App. 373. . . 

I Fla.—International Shoe Co. v. 

Hewitt. 167 So. 7, 123 Fla. 687. 
Tex.—Dr. Pepper Bottling -Co. v. 

Rainboldt, Civ.App., 66 S.W.2d 496, 

• reversed on other grounds Schrae- 
der V. Rainboldt, 97 S.W.2d 679, 
128 Tex. 269. 

At first term 

A nonjoinder of panties must be 
objected to at the first term.—^Mc¬ 
Cloud V. Franklin, 29 S.B.2d 661, 70 
Ga.App. 869. : 

In limine 

' Under technical * ruie:^ of pleading, 
a plea . of nonjoinder of parties 
should be filed in limine and other¬ 
wise it comes too late.—De Hart v. 
Continental Land & Co., 200 So. 
9, 196 La. 701—^Diamond T. Motor 
Trucks v. Heck, LaApp., 13 So.2d 
612. 

dose of plaintUTs evldenoe 
Motion for joinder at close of 
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character, should he urged at the earliest opportu¬ 
nity. *^2 Ordinarily such objections should be taken 
before issue joined, '^2 or before pleading to the 
merits,'^^ or before verdict,*^^ and the question of 
the nonjoinder of proper parties may not be raised 
for the first time after the entry of final judgment 
or decreed® Where an objection to nonjoinder is 
not made promptly, but instead is first raised at 
the final stage of the proceeding, it will receive 
little favor by the courts, and in such case, in or¬ 
der to be of avail, it must appear that the decree 
or order will have the effect of depriving the party 
omitted of some legal or material rights without a 
hearing.*^However, the court may take notice 
of a material defect of parties, or entertain an ob¬ 
jection to its jurisdiction for the want of an indis¬ 


pensable party, at any timers and at any stage of 
the proceedings.'^® An objection that a party has 
been omitted may be made at the hearing, where 
the presence of the omitted party is so necessary 
that a final decree cannot be entc* 1 without neces¬ 
sarily affecting his interests.®® 

d. Waiver 

Objections with respect to parties, where not such as 
to affect the right to maintain the suit, ordinarily are 
waived by failure to Interpose them at the proper time 
and In the proper manner. 

Ordinary defects or objections with respect to 
parties may be waived,®^ and are waived if not in¬ 
terposed at the proper time and in the proper man¬ 
ner,®® as by demurrer or answer.®® This rule ap- 


plaintlffs* evidence came too late.— j 
National Union Fire Ins. Co. v. Kap- I 
Ian, CjC.A. 111., 41 F.2d 669, certiorari 1 
denied 61 S.Ct 90, 282 U.S. 887, 75 L.. 
Ed. 782. 

End of trial 

It is too late to attempt to raise 
the Question at the end of the trial. 
—Teasley v. Thompson, 166 S.'W.2d 
940, 204 Ark. 959. 

72- Tex.—Stanblind Oil & Gas Co. 

V. State, 138 S.W.2d 767. 136 Tex. 
6, reheard 146 S.W.2d 569, 136 
Tex. 6. 

47 C.J. p 179 note 54. 

73. Cal.—Carlin v. Hasten, 5 P.2d 
66, 118 Cal.App. 373. 

Lsu—Diamond T. Motor Trucks v. 
Heck, App., 13 So.2d 612. 

74. Pa.—^Pulling v. Teager & Sons, 
161 A. 674, 301 Pa. 7. 

75. Ind.—Terre Haute, Indianapolis 
& Eastern Traction Co. v. Haskett, 
125 N.B. 616, 72 Ind.App. 67. 

76. Mich.—Smith v. Heppner, 267 N. 

W. 882, 276 Mich. 463. 

77. Ill.—^Boddiker v. McPartlin, 41 
N.B.2d 766, 879 HI. 56.7—Rhodes 
V. Davis, 28 N.E.2d 118, 874 HI. 
65—Chicago, B. & Q. R. Co. v. 
Commerce Conamission ex rel. 
Brotherhood of Railroad Train¬ 
men, 4 N.B.2d 96, 364 lU. 218— 
Pease v. Chicago Crayon Co., 86 N. 
E. 619, 235 Ill. 891, 18 L.R.A,N.S., 
1158—^De Martini v. De Martini, 
26 N.B.2d 167, 304 Ill.App. 166. 

78. Cal.—Castro v. Giacomazzi 
Bros., App., 206 P.2d 688. 

Fla.—Gray v. Standard Dredging 
Co., 149 So. 788, 109 tPla. 87. Ill 
Fla- 149. 

N.M.—Hugh K. Gale Post No. 2182 
Veterans of Foreign Wars, of 
Farmington v. Norris, 201 P.2d 
777, 63 N.M. 68. 

79. Tex.—Arnold Motor Co. v. C. I. 
T. Corporation, CivA.pp., 149 S.W. 
2d 1066—^Brotherhood of Railroad 
Trainmen v. Price, Civ App., 108, 


S.W.2d 289, error dismissed—^But¬ 
man V. Jones, Civ.App., 24 S.W.2d 
796. 

80. Ala.—^Dawkins v. Hutto, 131 So. 
228, 222 Ala. 132. 

Ill.—Oglesby v. Sprlngrfleld Marine 
Bank, 52 N.E.2d 1000, 385 Ill. 414 
—^Hauser v. Power, 188 N.B. 680, 
861 Ill. 36—^Hansen v. Swartz, 178 
N,B. 246, 345 HI. 609—Gaumer v. 
Snedeker, 162 N.H 137, 330 Ill. 611. 
Iowa.—Swan v. Clark, 86 Iowa 560. 
Utah.—^H o 3 ^ V. Upper Marion Ditch 
Co., 76 P.2d 284, 94 Utah 184. 

81. Ariz.—Boyle v. Webb, 94 P.2d 
642, 54 Ariz. 188. 

Mont.—^McKenzie v. Evans, 29 P.2d 
667, 96 Mont. 1. 

82. U.S.—Fidelity & Casualty Co. of 
New York v. Genova, O.C.A.Ohio, 
90 F.2d 874. 

Ariz.—^Massachusetts Bonding & In¬ 
surance Co. V. Lentz, 9 P.2d 408, 
40 Ariz. 46. 

Cal.—Castro v. Giacomazzi Bros., 
App., 206 P.2d 688. 

Fla-—^International Shoe Co. . v. 

Hewitt, 167 So. 7, 123 Fla. 687. 
Iowa.—^Brown v. Correll, 288 N.W. 
907, 227 Iowa 669. 

Ky.—^Beck y. Lynch, 209 S.W.2d 68, 
i Ky. 788—Tyler v. Tyler, 202 

S. W,2d 418, 806 Ky. 184. 

La.—Chalmette Petroleum Corpora¬ 
tion V. Myrtle Grove Syrup Co., 
144 So. 730, 175 La. 969. 

N.T.—^Lamphier v. Underwriters 
Trust Co., 24 N.Y.S.2d 65, 260 App. 
Div. 1010, reargument denied 25 N. 

T. S.2d 781, 261 App.Div. 817, ap¬ 
peal dismissed 36 N.E.2d 692, 286 
N.T. 662—Scheinman, v. National 
Container Corporation, 800 N.T.S. 
780, 165 Misc. 267. 

Or.—Oorpxui Juris Mted lu Cockeham 
V. Potts, 20 P.2d 423, 426, 143 Or, 
80. 

S.C.—^Parker v. Southeastern Haul¬ 
ers, 41 S.B.2d 8.87, 210 S.C. 18. 
Tex.—Stanolind Oil & Gas Co. v. 
State. 183 S.W.2d 767, 136 Tex. . 6, 

1102 


reheard 146 S.W.2d 669, 136 Tex 

5 . 

1 C.J. p 141 note 32, p 142 notes 33, 
81 ' 17 C.J. P 1277 note 46—’47 O.J. 
p 179 note 66—51 C,J. p 214 note 
43. 

Fxosecntioii of any cause of aotioa 

Where no Question was raised as 
to whether there was a misjoinder 
of parties, plaintiffs were entitled to 
pursue any cause of action which 
petition asserted against either or 
both of the defendants.—Williams v. 
Higgason, 63 S.E.2d 473, 206 Ga. 349. 
Belator or commonwealth as plain- 
tiff 

Fact that petition should be filed 
in relator's own name rather than 
in name of commonwealth, would be 
overlooked by court when not ob¬ 
jected to.—Commonwealth ex rel. 
Ricapito V. School District of City 
of Bethlehem, 26 A.2d 786, 148 Pa, 
Super. 426. 

Waiver held not shown 

(1) Where defendant interposing 
counterclaim did not disclose until 
taking of testimony by referee that 
he was maintaining an action on a 
claim pertaining to a partnership, 
objection to counterclaim on ground 
of lack of necessary parties was not 
waived.—^Threadgill v. Faust, 196 S. 
E. 798, 213 N.C. 226. 

(2) PlalntlfTs failure to file a de¬ 
murrer or appropriate plea to raise 
defect of parties and in answering 
to the merits of counterclaim was 
not a waiver of the defect of par¬ 
ties, where stipulation ' of fact be¬ 
tween the parties waived formal ap¬ 
propriate pleadings.—^Thompson-Star- 
rett Co. V. Mason's Adm'rs, 201 S. 
W.2d 876, 304 Ky. 764. 

83. Cai.—^Burkhardt v. Lofton, 146 
P.2d 720, 63 Cal.App.2d 280—^Jonas 
V. American Grinder Mfg. Co., 286 
P. 371, 104 Cal.App. 24—Baker & 
Hamilton v. Lambert, 91 P. 340, 5 
Cal.App. 7,08. 

Minn.—Whipple v. Mahler, 10 N.W. 
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plies for example, to objections as to purely techni¬ 
cal irregularities.^^ The rule, however, is limited to 
those cases where the defect of parties is not such 
as to preclude plaintiffs right to maintain the suit.S6 
Furthermore, an objection to the omission of indis¬ 
pensable parties cannot be waived by the parties 
litigant*® and is not waived by a failure of the par¬ 
ties litigant to raise the objection.**^ 

Special proceedings. The general rule that fail¬ 
ure to raise an objection respecting parties by de¬ 
murrer or answer constitutes a waiver thereof does 
not apply to special proceedings in which demurrer 
and answer are unavailable.** 

§ 105. Demurrer 

A demurrer is generally an appropriate mode of 


raising an objection with reference to parties which ap¬ 
pears from the face of the plaintiff's pleading, but Is not 
available for defects which do not so appear. 

It is sometimes proper or necessary to raise an 
objection with respect to parties by demurrer.^* 
Thus questions as to defects and objections with 
reference to the parties to the action apparent from 
the face of plaintiffs pleadings are commonly raised 
by demurrer.®® On the other hand, a demurrer for 
a defect, nonjoinder, or misjoinder of parties does 
not lie unless the objection appears on the face of 
the pleading demurred to.®^ Accordingly, advan¬ 
tage may not be taken by demurrer of extraneous 
facts which would disclose a deficiency of neces¬ 
sary parties.®^ 

In some jurisdictions a demurrer will not lie for 


2d 771, 215 Minn. 678—Hanson v. 
Powman, 271 N.W. 127, 199 Minn. 
127—Lowry v. Harris, 12 Minn. 
255. 

Mo.—^Buren&y v. Eguitable Realty 
Corporation, 107 S.W.2d 68, 341 
Mo. 841—Webb v. Salisbury, 39 S. 
W.2d 1046. 827 Mo. 1123—St Paul 
& Kansas City Short Line R. Co. 

V. U. S. Fidelity & Guaranty Co., 
105 S.W.2d J4, 231 Mo.App. 613— 
BAnsas City Carpet Co. v. Smith, 
App., 26 S.W.2d 639. 

Mont—^McKenzie v. Evans, 29 P.2d 
667, 96 Mont 1. 

Neb.—Cunningham v. Brewer, 16 N. 

W. 2d 633, 144 Neb. 211—Nason v. 
Nason, 113 N.W. 139, 79 Neb. 682. 

N.Y.—Anton Larsen & Son v, New- 
marlc & Davis, 170 N.Y.S. 268, 182 
App.Div. 724. 

N.C.—^Leak v. Covington, 6 S.E. 241, 
99 N.C. 669. 

Okl.—^Hatten v. Interocean Oil Co., 
78 P.2d 392, 182 Okl. 465, 116 A. 
L.R. 727. 

S.C.—^Baker v. Hartford Fire Ins. 

Co., 11 S.E.2d 434, 195 S.C. 373. 
Utah.—Chamberlain v. Larsen, 29 
P.2d 355, 88 Utah 420—In re 

Thompson’s Estate, 269 P. 103, 72 
Utah 17. 

61 C.J. p 213 note 42. 

84. S.D.—Gerhart v. Quirk, 209 N. 
W. 644, 60 S.D. 269. 

47 C.J. p 179 note 66. 

85. Mo.—^Elmer v. Copeland, App., 
141 S.W.2d 160, certiorari quashed 
State ex rel. Elmer v. Hughes, 146 

S. W.2d 889, 847 Mo. 237. 

86. Tex.—Arnold Motor Co. v. C. I- 

T. Corporation, Civ.App., 149 S.W. 
2d 1066—^Brotherhood of Railroad 
Trainmen v. Price, Civ.App., 108 S. 
W.2d 239, error dismissed. 

Cognizance on court’s own motion 
see supra subdivision b of this 
section. 

Passive or express consent 

Litigants ^cannot by consent either 
passive or express, dispense with 
necessary parties.—McIntyre v. 


State Board of Higher Education, 8 

N.W.2d 463, 71 N.D. 630—Langer v. 

State, 284 N.W. 238, 69 N.D. 129. 

87. Ala.—^Dawkins v. Hutto, 131 So. 
228, 222 Ala. 132. 

Cal.—^Bank of California Nat Ass’n 
V. Superior Court In and for City 
and County of San Francisco, 106 
P.2d 879, 16 Cal.2d 616. 

Ill.—Georgeofl v. Spencer, 79 N.E.2d 
696, 400 Ill. 300—Oglesby v. 

Springfield Marine Bank, 62 N.E.2d 
1000, 386 HI. 414—Glese v. Terry, 
46 N.B.2d 90, 382 Ill. 34—London 
& Lancashire Indemnity Co. of 
America v. Tindall, 36 N.B.2d 384, 
877 Ill. 308—Texas Co. v. Hollings¬ 
worth, 81 N.B.2d 944, 375 Ill. 636— 
Parrish v. Pennsylvania R. Co., 74 
N.E.2d 237, 832 IlLApp. 160. 

La.—Greer v. Sumney, App., 41 So. 
2d 526. 

Mont—^Emery v. Emery, 200 P.2d 
251—^McKenzie v. Evans, 29 P.2d 
667, 96 Mont 1. 

Tex.—Stanolind Oil & Gas Co. v. 
State, 133 S.W.2d 767, 136 Tex. 6, 
reheard 146 S.W.2d 669, 136 Tex. 
5 — Ball V. Cundilf, Civ.App., 127 
S.W.2d 602. EJrror dismissed, 
Judgment correct 

88. N.Y.—Covey v. Covey, 19 N.Y. 
S. 487, 64 Hun 640. 

47 C.J. p 179 note 67. 

89. Iowa.—Gunnar v. Town of Mon¬ 
tezuma, 293 N.W. 1, 228 Iowa 681. 

Ky.—^Buckner v. Clay, 206 S.W.2d 
827, 306 Ky. 194. 

N.C.—Morgan v. Morgan, 3 S.E.2d 23, 
216 N.C. 726—Smith v. Greensboro 
Joint Stock Land Bank, 196 S.E. 
481, 213 N.C. 343. 

90. U.S.—^Marion Steam Shovel Co. 
V. Bertino, C.C.A.M 0 ., 82 P.2d 641, 
rehearing denied 82 (F.2d 946, cer¬ 
tiorari denied 67 S.Ct 17, 299 -U.S. 
666, 81 L.Ed. 409. 

Ind.—Watson v. Burnett 23 N.B.2d 
420, 216 Ind. 216. 

Ky.—^Thompson-Starrett Co. v. Ma¬ 
son’s Adm’rs, 201 S.W.2d 876, 804 
Ky. 764. 


Md.—Kent v. Holliday, 17 Md. 887. 
Mo.—^Loewenberg v. De Voigrne, 123 
S.W. 99, 145 Mo.App. 710—Quality 
Oil Co. V. Wyatt App., 138 S.W. 
2d 40. 

N.Y.—^Whitaker v. Young, 2 Cow. 
669. 

Okl.—^Hatten v. Interocean Oil Co., 
78 P.2d 392, 182 Okl. 466, 116 A.L. 

R. 727. 

S.C.-r-Clark v. Tompkins, 1 S.C. 119. 
Tenn.—Brady v. Correll, 97 S.W.2d 
448, 20 Tenn.App. 224. 
Tex.-^llver v. Smith, Clv.App., 187 

S. W. 528, error refused. 

Utah.—^Buhler v. Maddison, 166 P. 
2d 206, 109 Utah 246, modified on 
other grounds 176 P.2d 118, 109 
Utah 267, 168 A.L.R. 177. 

1 C.J. p 140 note 21—10 C.J. p 446 
note 86—61 C.J. p 218 note 40. 

91. Cal.—^Fassett v. Nascimiento, 
291 P. 269. 108 Cal.App. 14. 

Colo.—Cooley v. Murray, 52 P. 1108, 
II Colo.App. 241. 

N.Y.—Mitchell v. Thome, 32 NJBJ. 10, 
134 N.Y. 639, 30 .Am.S.R. 699— 
Haines v. Hollister, 64 N.Y. 1— 
Walton V. Stewart 16 N.Y.S. 88, 
affirmed 30 N.E. 63, 129 N.Y. 667. 
N.D.—Jacobson v. State of North 
Dakota, Department of State 
Highways, 278 N.W. 662, 68 N.D. 
269. 

Or.—^Porter Const. Co. v. Berry, 298 
P. 179, 136 Or. 80. 

Tex.—Gulf, C. & S. F. R. Co, v. 

White, CivA.pp., 32 S.W. 322. 
Wyo.—^Holly Sugar Corporation v. 

Fritzler, 296 P. 206. 42 Wyo. 446. 
1 C.J. p 140 note 22. 

Oonnter claim 

Misjoinder of parties, not aijpsar- 
ing on face of counterclaim, but dis¬ 
closed by defendant’s testimony, 
could not be raised by demurrer to 
counterclaim, but was properly set 
UP in reply thereto.—^D’Amato v. 
Kohlmeyer, Mo.App., 66 S.W.2d 178. 

98. Conn.—Hardy v. Scott, 19 A.2d 
420, 127 Conn. 722. 
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.a misjoinder or multiplicity of parties.^^ An objec¬ 
tion as to parties cannot be taken by demurrer where 
not within the specific grounds for demurrer, if any, 
fixed by the statute.^^ The rule that a demurrer 
to an answer will search the record has been held 
not to apply to objections with respect to parties.^® 

Demurrer as general or special. As a general 
rule, and at least where the case is not one involving 
the absence of indispensable parties whose presence 
is necessary to enable the couft to proceed, a ques¬ 
tion as to a defect, nonjoinder, or misjoinder of 
parties should be raised by special demurrer^® and 


cannot be raised by meafis of a general demurrer®^ 
or a demurrer on the ground of failure to set forth 
sufficient facts to constitute a cause of action.®® 
A general demurrer, it has been held, admits that 
plaintiff is the proper party to prosecute the ac¬ 
tion.®® However, it has also been held that objec¬ 
tion to the nonjoinder of a necessary party may 
be by general demurrer.^ 

Waiver. An objection as to a defect or mis¬ 
joinder in parties, where required to be taken by 
demurrer, is waived if not so taken.® However, 
failure to take an objection with respect to parties 


Sola hairslilp 

In grantor’s action against wife 
of deceased grantee to recover pos¬ 
session of realty on ground that 
condition of .deed had been broken, 
complaint alleging that wife was 
grantee’s sole heir at law was not, 
demuirable because neither adminis¬ 
trator, heirs, nor personal represen¬ 
tatives of grantee were made par¬ 
ties.—Hardy v. Scott, supra. 

93. Iowa.—Brown v. Correll, 288 N. 

- W. 907, 227 Iowa 659. 

Okl.—Light of Truth Spiritualist 
Church of Tulsa v. Davis, 181 P. 
2d 969, 198 Okl. 694—Okmulgee 
Supply Co. V. Rotman, 291 P, 1, 
144 Okl. 293. 

S.C.—Glbert v, Glenn, 156 S.B. 825, 
159 S.C. 135. 

Va.—Baird v. Tyler, 89 S.B.2d 642, 
185 Va. 601—Webb v; U. S. Fidel¬ 
ity & Guaranty Co., 182 S.B, 567, 
165 Va. 888. 

’*It is well settled that a demur¬ 
rer for misjoinder of parties will 
not lie. . . .; A demurrer for de¬ 
fect of parties will lie, but not for 
.a " multiplicity.”—^Montgomery v. 

Service Oil Co., 45 S.B.2d 31, 32, 211 
. S.C. 324-^Pant v. Brissey, 141 S.B. 
45(y, 463, 143 S.C. 264. 

94. Mont.—^Hand V. Heslet, 261 P. 
6-09, 81 MOnt. 68. 

47 C.J. p 179 note 68. ‘ 

96. Ind.—Shirk v. Andrews, 92 Ind. 

. 509, 610,. 

47 C.J. p. 179 note 61. 

Defendant’s ooxrectton of own plead¬ 
ing . 

A , defendant • who ^ demurs.. to an 
amended petition, for nonjoinder will 
first have to correct his own plead¬ 
ing, where his demurrer is on ac¬ 
count of the same deficiency ai in 
his cross petition.—Mos^ .v, Johnson, 
3 Ky.Op. ,802. ... 

96. *Ga.-^Mason v. Toung, '45 S.'B.2d 
643, 203 Ga. 121—Hughes v. Cobb, 
23 as.2d 701, 195 Ga. 213—Haynes 
V. Thrift Credit Union, 14 S.E.2d 
871, 19‘2 Ga. 229—Grant v. Harti 
‘14 S.B.2d .860; 192- Ga. 168—Rob- 
. ert;^ V, . B^irnett, 137 S.EI. 778, 164 
'* 64-^Sfm^son V. Jacobs Phar¬ 
macy Co., 4^ S.iB:2d 678; 76 Ga 


' App. 232—Cantrell v. Johnston, 38 
S.B.2d 893, 74 GaApp. 74—Mc¬ 
Cloud V. Franklin, 29 S.B.2d . 661, 
70 Ga.App. 869—Spence v. Rodg¬ 
ers, 7 S.B.2d 787, 61 Ga.App. 864. 
HL—^Burgoyne v. Pyle, 261 Hl-App. 
366. 

Ky.—^Parmer v. Sales, 196 S.W.2d 
980, 303 Ky. 124—^BresUn Const. 
Co. V. Hamilton, 193 S.W.2d 166, 
301 Ky. 746—^P. A. Starck Plano 
Co. V. Hardin, 63 S.W.2d 795, 250 
Ky. 669. 

Mo.—St. Paul & Kansas City Short 
. Line R. Co, v. IT. S. Fidelity & 
Guaranty Co., 106 S.W.2d ,14, 231 
Mo.App: 613. 

Neb.—Johnson v. Platte Valley Pub¬ 
lic Power & Irrigation Dist., 274 

N. W. 386, 188 Neb. 97. 

Ohio.—Royal Indemnity Co. v. Pee¬ 
bles Ceramic Products Oo., 169 N. 
B. 39, 33 Ohio App. 247. 

Okl.—^Muzny v. Holland, 146 P.2d 
292, 193 Okl. 695—Billy v. McGill, 
240 P, 119, 113 Okl. 163—Choctaw, 

O. & G. R. Co. V. Burgess, 97 P. 
271, 21 Okl. 653. 

Utah.-^In re Thompson’s Estate, 269 
. P. 1Q3. 72 Utah 17. 

1 C.J, li 140 note 23—17 C.J. p 1277 
notes 43, 49. 

97. Ark.—Oliver & Oliver v. West¬ 
ern Clay Drainage Dist, 61 S.W^ 
2d 442, 187 Ark. 639--TDrainage 
Dlat No. 7 V. Haverstick, 63 S.W. 
2d 589. 186 Ark.. 374—Pitzhugh v. 
First Nat Bank, 6 S.W,2d 808, 

, 177 Ark. 328.’ 

Ga.—McLean v. Johnson, 51 S.B.2d 
836, 204 Ga. 8e2-^Richter v. Rich- 
ter; 43 S.B:2d 635, 202 Ga. 664, 78 
. A.L.R. 436—^Hughes v. Cobb, 23 S. 
B.2d 701,’l96 Ga. 213—Haynes v. 

. Thi;ijft Credit Union, 14 S.B.2a 87i; 
192 Ga. 229—Grant v: Hart, 14 S. 
B.2d 860, 192 Ga. 163—Burkhalter 
' vi People's Bank, 166 S.B’: 749, 176 
Ga.' 744—Greenwood v. Starr, 163 
S.B; 600, 174 Ga, 603—Sinlpson v. 
Jacobs Pharmacy Co., 45 S.E.2d 
678, 76 GaApp. 282—Cantrell v. 
Johnston, 38 S.B.2d 893, 74 Ga 
App. 74. • ' ■ 

Tttd.-^Supreme' Tribe of B. ’ H. . v. 

• Hall, 66 N.B. '780, -24 Ind.App. 316, ■ 
K:y,—^Farmer v. Sales, 196 S.W.24i 
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980, 803 Ky. 124—^P. A. Starck 
Plano Co. V. Hardin, 68 S.W.2d 795, 
260 Ky. 669—Spradlin v. Kendall, 
6 Ky.Op. 439—Williamson v. Turn¬ 
er, 4 Ky.Op. 612. 

Okl.—^Muzny v. Holland, 146 P.2d 
292, 193 Okl. 695—Billy v. McGill, 
240 p: 119, 113 Okl. 163—Choctaw, 

O. & G. Co. V. Burgess, 97 P. 
271, 21 Okl. 653. 

Demurrer held insuflloieiit 

Demurrer, in, general. language for 
misjoinder of parties which did not 
specify particulars in which it was 
claimed that there was a misjoinder 
was properly overruled.—^Adams v. 
National Automobile Ins. Co., 133 P. 
.2d 657, 56 Cai.App.2d 905. 

98. Ind.—^Boseker-' v. Chamberlain, 
66 N.B. 448, 160 Ind. 114—Carskad- 
don y. Pine, 56 N.E. 844, 164 Ind. 
410—^Whlppermah v. Dunn, 24 N. 
E. 166, 1045, 124 Ihd. 349—Leedy 

V. Nash, 67 Ind* 311—Clough v. 
Thomas, 53 Ind. 24—GreensbuTgh, 

i etc., Turnpike Co. v. Sidener, 40 
Ind. 424—^Little v. Johnson, 26 
Ind, 170—Collins v. Nave, 9 Ind. 
209. . 

Ky.—^Lee v. Waller, 3 Mete.. 61. > 
Minn.—Svenburg v. Posseen, 78 N. 

1 -W. 4, 76 Mixin. 860, 74 Am.S.R. 

I 490, 43 L.R.A.- 427—Bell v. Men¬ 
denhall, 73 N.W. 1086, 71 Minn. 
831. : 

Okl.—^A. Helm & Son v* Briley, 87 

P. 596, 17 Okl. 314. 

Xn death . aotion^v. mere failure to 
join, or to sue for, all the. beneficia¬ 
ries cannot be raised by a general 
demurrer for want of facts suffi¬ 
cient- to constitute- a cause of action. 
-Oklahoma Gas, etc., Co. v. Lu- 
kert, 84 P. 1076, 16 Okl^. 397. 

,99. Cal.—^Florence v. Helmes, 69 P. 

. 429, 136 Cal. 618/ 

1* Tex.—Adams V. Bankers’. Life 
: Co..,- Com.App*, '36 aW.2d 182— 
Minear v, MeVea, Civ.App., 186 S. 

W. 1048. 

2. Cal.^^BVazure v. 'Fitzpatrick, 136 
P.2d 666, 21 Cal.2d 851. * 

Ga—G ilrfJS • V. Gibbs, 42 S.B.2d' 37.4, 
202. Ga 106. . 

Ihd.—Watsoii V. Burnett, 28 N,B-2d 
: 420, 216 Ihd. 216. . 
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by demurrer is not a waiver of an objection which 
cannot be raised by demurrer.^ A party interposing 
a demurrer and relying on a defect as to nonjoinder 
of parties must let final judgment be entered on his 
demurrer if he desires to continue to avail himself 
of it after the demurrer is overruled,^ and, if he 
answers after his demurrer is overruled, he waives 
his right to rely on his demurrer.® 

§ 106. Plea or Answer 

A plea or answer In proper form Is generally the 
appropriate mode of raising an objection with respect to 
parties which does not appear on the face of the plain¬ 
tiff’s pleadings. 

It is sometimes proper or necessaiyr that an ob¬ 
jection with respect to parties. be raised by plea 
or answer.® Thus, where, an objection respecting 
parties does not appear on the face of plaintiff’s 
pleadings, it may and should ordinarily be taken by 
plea or answer.*^ Whether or not defendant shall 
be permitted to amend his answer so as to set up 
an objection respecting the parties after the trial 


has commenced: ordinarily is within the discretion of 
the trial court.® 

A plea or answer raising an objection with re¬ 
spect to parties must be in proper form,® and a 
general denial ordinarily is insufficient to raise the 
objection.!® Thus a defect in representative ca¬ 
pacity of parties must be raised by answer specifi¬ 
cally directing attention thereto.!! However, a mis¬ 
joinder of parties in an action on contract has been 
held available under the general issue, A plea set¬ 
ting up nonjoinder of necessary parties is sometimes 
required to state the character or extent of the 
interests of the omitted parties,!® their residence,!^ 
and definite facts on which their interests are 
based.!® 

Verification. Under local practice it may be nec¬ 
essary that a plea or answer involving an objection 
as to parties should be verified.!® 

Waiver, A question as to a defect or misjoinder 
of parties, where required to be raised by plea or 
answer, is waived if not so,taken.!7 A defect of 


Iowa.—Gunnar v. Town of Monte¬ 
zuma, 293 N.W. 1, 228 Iowa 681. 
Mo.—^Liberty Mut. Ins. Co. v. Jones, 
130 S.W.2d 945, 344 Mo. 932, 125 
A.L.R. 1149. 

N.C.—Wlffgrlns V. Harrell, 156 S.B. 
924, 200 N.C. 336. 

Or.—Olds V. Von der Hellen, 270 P. 

497, 127 Or. 276. - . 

VailTire to file speolal dexuTurer 
A defect of parties may be waived 
by failure to file special demurrer 
where an enforceable Judgment may 
be obtained against the parties to 
the action.—^Buckner v. Clay, 206 S. 
W.2d 827, 306 Ky. 194..: 

3. Mont—^Hand v. Heslet; 261 P. 
609, 81 Mont 68. 

4. Nev.—Wells, Inc., v. Shoeniake, 
177 P.2d 451, 64 Nev. 57. 

6. Colo.—Outheii Park Inv. Co. v. 

i Montclair, 76 P. 1050, 32 Colo. 420. 
Mo.;—St. Paul . 4$! Kansas City Short 
Line R. Co., y. U. S. Fidelity. & 
Guaranty Co.,. 105 S.W.2d 14, 231 
Mo. Apr. -613. 

Nev.-*-Wells, Inc., v, Shoemake, 177 
P.2d 451, 64 Nev. 57. 

6. li.S.—^National Union Fire Ins. 
- Cp. v. Kaplan, C.C.A.I11.,. 41 F.2d 
. .669, certiore^rl denied 61 S.Ct 90, 
282 u:S. 887, 76 L.B^: 782. 

Ark.—Teasley y. Thompson, 166 S.. 

W.2d 940, 204 Ark. 959. 
Cal.-^Salm6n Vi Rathjehs, 92 P. 733, 
" 162 Cal. 290.-: - . 

Bel.—^lerardi v. Farmers’ Trust Co.i 
of l^ewark, 161 A. 822, 4 'W.VT. 
Harr. 246. '?; • • ' 

G^—^McCloud V. Franklin, 49 S.Ef.2'd 
651, 70 Ga.App. 869;^ 
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Ill.—Giese v. Terry, 46 N.H:2d 90, 
382 Ill. 34—King v. Snow, 266' Ill. 
App. 462. 

Ky.—^Thompson-Starrett Co. v. Ma¬ 
son’s Adm'rs, 201 S.W.2d 876, 304 
Ky. 764. 

Minn.—Serr v. Biwabik Concrete 
Aggregate Co., 278 N.W.. 365, 202 
Minn. 166, 117 A.L.R. 1009. 

Miss.—^Ham v. Kings Daughters Cir¬ 
cle No. 4 of Greenville, Miss., 155 
So. 164, 170 Miss. 490. . 

dkl.—Muzny v. Holland, 146 P.2d 
292, 193 Okl. 696—Choctaw, O. & 
G. R. Co.,v. Burgess, 97 P. 271,” 2l 
Okl. 663. 

Tenn.—Brady v. Correll, 97 S.W,2d 
448, 20 Tenn,App. 224. . 

Tex.—^Taylor v. Catalon, 166,S.W.2d 
102, 140 Tex. 38—^Adams' v. Bank? 
ers’ Life Co., Com.App., 36 S.Wl2d 
182—^McDonald v. Humble Oil & 
Refining Co., Civ.App.,' 78 S.W,2d 
1068—^Arrington v. Southern Pine. 
Lumber Co.. Clv.App., 16 S.W.2d 
16®- - , 

7- Alaska.—^Andersen y. ^pianifio . S. 

- S. Co., 8 Alaska 291. 

ind.—Watson v. Burnett, 23. N.B.2d: 

■ 420, 216 Ind. 216—Moll v. Goedeke, 
26 N.B.2d 268, 107 Ind.App. 446. 

Ky.—^Breslin Const. Co. v. Hamilton, 

.. 193.S.W.2d 166, $01 Ky- 74e-^State, 
’ Fteh Mut Auto Ins. Co. v. Hall, 
166 S.W.2d 838, 292 Ky. 22. ’ ' 

La—Chappuis & Chappuis v. "Kiap-. 

Ian, 129 So; 16$, 170 La- 763. ' ' 

Miss.—Campbell v: Farmers’ Bank,- 

■ 90 So. 436, 127 Miss. 668. - 

4i 6.—Hudson w Wright, 103 S.V^; 8, 

204 Mo. 412—Quality 'Oil* Go.‘V.: 
Wyatt* App„ 138 ‘S.W;2d 40^St 
"Pa^l & l^ULnsaS City Short Line R.! 
Co. V. U. S. Fidelity & Guaranty 

im 


Co., 106 S.W.2d 14, 231 Mo.App. 
613. • 

N.C.—State v. Gant 169 S.B. 427, 201 
N.C. 211. 

Okl.-rHatten v. Intprocean Oil Co., 
78 P.2d 392,. 182 Okl. 466, 116 A. 
L.R. 727... 

S.C.—Kirton v. Howard, 1$4 S.B. 
859, 137 S.C. 11—Clark v. Tomp¬ 
kins, 1 S.C. 119. 

Tenn.—Brady v. Correll, 97 S.W.2d 
■ 448, 20 TenmApp. 224. 

Tex.—McMahon v. ' Thornton, ^ CIv. 

App., 96 S.W.2d 308, error refused. 
8.. Cal.—Tingley y; Times Mirror 
Co., 89 P. 1097, 151 Cal. 1. , 

9. . Mo.—State ey rel. Talbott "v. 

Shain, 66 S.W‘.2d $26, $34 Mo. .617. 
Tex.—^Altgelt y., Texeis Co.,. Civ.App., 

. 101 S.W,2i'll64, error dismissed. 
Ip.' Mo.-r-State ex rsl. Talbott v. 

..Shain, .66 S.W.2d .826; 334 Mo. 617. 
Wash;—O’Neal Land Co. v. Judge, 
82 P.2d 636, 196 Wash.. 224.. : 

IL Mo.—State ex rel. Talbott v. 

Shain, 66 S.W.2d..826, 334 Mo. 617 
' —Quality ’ Oil -Co.'y. Wyatt* App., 
138 S.W.2d 40. 

12. Me.—LiO<ik,,y. Watson,’ 104 A. 

85'Q, lir Me. 476. ' : , 

is. Tex.—^Altgelt V. Texas Co., Civ. 

.-APP-i 101 S.W.2.d 1104, error dis¬ 
missed. ■ ' 

14. Tex—Altgelt V. Texas, Co.,, su- 

15. Tex—Altgelt v, Texas Co.; su 

•••: pljsa. ■ • y:*. 

J.6., Ind.—Mopre y, ,Hanii 9 n, 4i n.B. 
■”;.599,:.i42.;ind. usi 

X7u ‘ Ind.—Watson v. Burnett > 23 N. 
B.2a 420, ’216 ind. 216. : : 
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parties apparent on the face of the petition may be 
waived by answer.!^ A defendant who answers to 
the merits,or who files an answer consisting of a 


general denial and containing no affirmative mat¬ 
ter, 20 may be held thereby to have waived any de¬ 
fect or misjoinder of parties. 


B. PARTICULAR OBJECTIONS 


§ 107. Want of Capacity or Authority to Sue 

The nature and character of the objection of 
want of capacity or authority to sue, the time and 
mode of raising the objection, and other particular 
matters with respect to such objection are consid¬ 
ered infra §§ 108 - 111 . 

Examine Pocket Parts for later cases. 

§ 108. -Nature and Character of Objec¬ 

tion, and Mode of Raising 

a. Nature and character of objection 

b. Mode of raising objection 

a. Nature and Character of Objection 

The objection of lack of capacity to sue refers to a 
general legal disability to maintain the action, such as 
Infancy, lunacy, and the like, and Is distinct from the 
objection of absence of a cause of action or that the 
plaintiff is not the real party in Interest. 


An objection of want or lack of capacity to sue 
refers to a personal inability or general legal disa¬ 
bility to maintain the action ,21 such as infancy, 
coverture, lunacy, and the. like ,22 or want of title in 
plaintiff to the character in which he sues.23 The 
term “lack of capacity to sue” refers to a want of 
capacity to appear in court and maintain an action 
regardless of in whom is vested the right of ac- 
tion.24 It is distinct from the absence of a cause 
of action25 and from the objection that plaintiff is 
not the real party in interest.23 The objection that 
plaintiff has not legal capacity tb sue does not go to 
the jurisdiction of the court ;27 and a defect with 
respect to one person suing for the use of another 
may be cured by verdict.23 

Substitution of plaintiffs. A mere error of the 
court in making a substitution of plaintiffs does not 
go to the legal capacity of the substituted plaintiff 
to sue.29 


Tenn.—Brady v, Correll, S7 S.W.2d 
448, 20 Tenn.App. 224. 
la Mo.—City of Klrksville ex rel. 
Bgrgert v. Harrington, 35 S.W.2d 
614, 225 Mo.App. 309. 

19. N.O.—City of Gtoldsboro v. W. 
P. Rose Builders’ Supply Co., 167 
S.EJ. 68, 200 N.C. 406. 

SO. WaslL—O’Neal Land Co. v. 
Judge, 82 P.2d 536, 196 Wash. 224. 

SL Cai.—Klopstock v. Superior 
Court in and for City and County 
of San Francisco, 108 P.2d 906, 17 
Cal.2d 13, 135 A.L.R. 318. 
Idaho.~American Home Benefit 
Ass'n V. United American Benefit 
Ass’n, 126 P.2d 1010, 63 Idalio 764. 
Mo.—Odom V. Langston, 173 S.W.2d 
826, 361 Mo. 609. 

Nev.—^Lyon County Bank v. Lyon 
County Bank, 68 P.2d 803, 57 Nev. 
41, rehearing denied 60 P.2d 610,. 67 
Nev. 41. 

Okl.—^Etexrlngton v. Central States 
Fire Ins. Co. of Wichita, Kan., 36 
P.2d 788, 169 Okl. 255, 96 A.L.R. 
859. 

si).—Bush V. Lien, 228 N.W. 872, 56 
S.D. 270. 

47 C.Ji p 180 note 70. 

Necessity of legal capacity see su¬ 
pra 6 5. 

XnahUity to sue on, any oanse of ac¬ 
tion 

A motion to dismiss complaint on 
ground that plaintiff lacks legal ca- 
ipaolty to sue is limited to cases 
where plaintiff cannot: sue on any 


cause of action.—De Flammercourt v. 
Ascer, 8 N.Y.S.2d 461, 167 Misa 478. 

22. Cal.—^Klopstock v. Superior 
Court In and for City and County 
of San Francisco, 108 P.2d 906, 17 
Cal.2d 13, 135 A.L.R. 318. 

Idaho.—^American Home Benefit 

Ass'n V, United American Benefit 
’ Ass’n, 126 P.2d 1010, 63 Idaho 764. 
La.—^Riche v. Ascension Parish 

School Board, App., 200 So. 681. 
Nev.—^Lyon County Bank v. Lyon 
County Bank, 68 P.2d 803, 67 Nev. 
41, rehearing denied 60 P.2d 610, 
67 Nev. 41. 

Okl.—^Harrington v. Central States 
Fire Ins. Co. of Wichita, Kan., 36 
P.2d 788, 169 Okl. 265, 96 A.L.R. 
869. 

S.D.—Bush V. Lien, 228 N.W. 872, 66 
S.D. 270. 

23. Cal.—^Elopstock v. Superior 
Court in and for City and County 
of San Francisco, 108 P.2d 906, 17 
Cal.2d 13, 136 AL.R, 318. 

S.D.—Bush V. Lien, 228 N.W. 872, 
56 S.I>. 270, 

24. Utah,—Hunt v. Monroe, 91 P. 
269. 32 Utah 428, 11 L.R.A.,N.S., 
249. 

interest in Immstaarlal 

The exception of lack of capacity 
to stand in Judgment challenges the 
authority of plaintiff to institute 
and prosecute the suit regardless of 
whjBther plaintiff owns or has an in- 
.terest in the claim sued on.—^Riche 
V. Ascension Parish Sdhool Board, 
La.App., 200 So. 681. 
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25. Idaho.—^American Home Benefit 
Ass’n V. United American Benefit 
Ass’n, 126 F.2d 1010, 63 Idaho 764. 

La.—^Riche v. Ascension Parish 
School Board, App., 200 So. 681. 
Mo.—City of De Soto ex rel. and to 
Use of Trochter v. Dover, App., 
88 S.W.2d 267. 

47 C.J. p 180 note 73. 

Suhseguent oonte]itlo& of insullU 
denoy 

A motion to dismiss a claim for 
want of plaintiff’s capacity to sue 
does not preclude defendant from 
later contending in another motion or 
on the trial that the claim does not 
state facts sufficient to constitute a 
cause of action.—Grant v. State, 77 
N.T.S.2d 766, 192 Misc. 46. 

26. Idaho.—^American Home Benefit 
Ass’n V. United American Benefit 
Ass’n, 126 P.2d 1010, 68 Idaho 764. 

Okl.—^Harrington v. Central States 
Fire Ins. Co. of Wichita, Kan., 36 
P.2d 738, 169 Okl. 266, 96 A.L.R. 
869. 

47 C.J. p 180 note 74, p 188 note 68. 

27. Cal.—^House v. Pacific Grey¬ 
hound Lines, 95 P.2d 466, 85 Cal. 
App.2d 886. 

47 C.J. p 180 note 78. 

28. Ga.—Vale Royal Mfg. Co. v. 
Bradley, 70 S.B. 86, 8 GaApp. 488. 

29. Wisl—Gager v. Marsden, 77 N. 
W. 922, 101 Wis. 698. 

Substitution of parties generally see 
supra 86-89. 
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Objection by substituted defendant. An objec¬ 
tion to plaintiffs capacity to sue may be raised by 
a substituted defendant.^ 

b* Mode of Baisiug Objection 

(1) In general 

(2) Demurrer 

(3) Plea or answer 

(1) In General 

An objection of want of capacity or authority to sue 
should be taken by motion, exception, or other appropri¬ 
ate mode, according to the practice in the particular 
Jurisdiction. 

In general the objection that plaintiff does not 
have legal capacity to sue must be made in the man¬ 
ner provided by law,3i and, where the want of le¬ 
gal capacity does not appear in the complaint, it is 
incumbent on defendant to point out specifically the 
particular defect relied on.82 Ordinarily the ob¬ 
jection should not be taken by requested instruc- 
tion.33 An objection of lack of authority to bring 
a suit will not prevail where plaintiff, in open court, 
ratifies the prosecution of the suit in his name.^^ 

An objection that an action is not brought by the 
person authorized to sue, where it goes to the sub¬ 
stance of the right itself, may be raised by a request 
for a directed verdict^® or by motion for judgment 


non obstante.^® An affidavit as to the fact and a 
rule to show cause why the suit should not be dis¬ 
missed sometimes constitute an appropriate mode 
of raising the objection of the lack of authority of 
one to sue for the use and benefit of another.^*^ 

Dismissal on^ or demurrer or abjection to, evi¬ 
dence, An objection to plaintiffs lack of capacity 
to sue should not be taken by a demurrer to the evi¬ 
dence®'^ or by motion to dismiss on the evidence.®® 
Such objection ordinarily cannot be presented by 
objection to the introduction of evidence;^® but 
under some circumstances a want of legal capacity 
to sue may be attacked by an objection to evidence 
offered at the trial,^^ as, for example, where a de¬ 
murrer on such ground will ■ not lie because the 
pleading is in part good as against demurrer.*^® 

Motion, It is sometimes proper or necessary to 
raise the objection of plaintiff’s incapacity to sue 
by motion.^® Thus, under local practice, the lack 
of legal capacity to sue, in one of several plaintiffs, 
may be presented by a motion to strike such plain¬ 
tiff.^^ It is ordinarily improper to raise an objec¬ 
tion to plaintiff’s capacity to sue hf a motion for 
judgment notwithstanding the verdict.^5 

Defendant cannot, by motion for a directed ver¬ 
dict at the close of the trial, raise an objection to 
plaintiff’s incapacity which, had it been raised soon- 


30. S.C.—^Patterson v. Fagan, 18 S.C. 
584. 

31. Ark.—Scottish Union & National 
Ins. Co. V. Wilson, 39 S.W.2d 803, 
183 Ark. 860—Gaither Coal Co. v. 
Le Clerch, 81 S.W.2d 760, 182 Ark. 
466. 

N.J.—^Henderson v. Weher, 24 A 2d 
608, 20 N.J.Misc. 67, reversed on 
other grounds 28 A2d 90, 129 N.J. 
Ltaw 69. 

Pa.—^Alford V. Haschiatore, Com.Pl., 
61 York Lieg.Bec. 35. 

Preliminary rrae 

The right of one person to sue for 
the use of another cannot be Ques¬ 
tioned by plea or by evidence on the 
hearing, but only by a preliminary 
rule promptly made.—^Lawhorn v. 
Wellford, 168 S.W.2d 790, 179 Tenn. 
626. 

32. Mont.—^Mitchell v. Garfield 

County, 208 P.2d 497. 

33. Ala.—Southern R. Co. v. Stone¬ 
wall Ins. Co., 68 So. 818, 177 Ala. 
327, Ann.Cas.l916A 987. 

47 C.J. p 184 note 12. 

34. HI.—^Harrigan v. Peoria County, 
128 ni.App. 661, affirmed 80 N.R 
765, 226 Ill. 270. 

35. U.-S.—St. Louis, etc., R. Co. v. 
Henson, Ark., 68 F. 631, 7 C.C.A 
349. 

17 C.J. p 1277 note 37. 


36. Ohio.—Weidner v. Rankin, 26 
Ohio St. 622. 

37. Tenn.—Wright v. McLemore, 10 
Terg. 236—Cage v. Foster, 5 Yerg. 
261, 26 Am.D. 266. 

33. Kan.—^Maelzer v. Swan, 89 P. 
1037, 76 Kan. 496. 

39. N.Y. —Gallogly v. Whitmore, 168 
N.Y.Sv 830, 172 App.Div. 381. 

47 C.J. P 184 note 14. 

40. Ala-—Southern R. Co. v. Stone¬ 
wall Ins. Co., 68 So. 313, 177 Ala. 
327, Ann.Cas.l916A 987. 

Mo.—Waller v. Jones, 262 S.W. 466, 
218 Mo.App. 131. 

41. Mo.—Corpus Juris cited in 
Rositzky v. Rositzky, 46 S.W.2d 
691, 699, 329 Ho. 662. 

Ohio.—^Lawrence R. Co. v. 0*Harra, 
86 N.B. 14, 60 Ohio St. 667. 

17 C.J. p .1277 note 36. 

42. Ohio.—^Lawrence R. Co. ▼. 
O’Harra, supra. 

43. N.M.—Hugh K. GaJe Post No. 
2182 Veterans of Foreign Wars, of 
Farmington v. Norris, 201 P.2d 777, 
63 N.M. 68. 

N.Y.—^Buchanan v. Town of Sallna, 
68 N.Y.S.2d 797, 269 App.Div. 1008, 
270 App.Div. 207, reargument. de¬ 
nied 60 N.Y.S.2d 270, -four cases, 
270 App.Div. 207, 800—Schlldkraut 
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r. Light, 58 N.r.S.2d 824, 269 App. 
Div. 990, affirmed 73 N.E.2d 909, 
296 N.Y. 1036. 

Motion to dismiss or for nonsuit see 
Dismissal and Nonsuit § 68 a. 
llflCotlon raising objection in point of 
law 

Motion attacking a complaint on 
ground that plaintiff has not legal 
capacity to sue has been held to raise 
an objection to the complaint in point 
of law.—^Montgomery v. Bast Ridge- 
lawn Cemetery, 44 N.Y.S.2d 296, 182 
Misc. 662, affirmed 60 N.Y.S.2d 843. 
268 App.Div. 867. 

Motion to dismiss counteolalm, on 
ground that defendant lacked legal 
capacity to recover thereon, must be 
determined solely on the answer, 
where objection goes only to defect 
appearing on face .of answer.—^Toll 
V. Friedman, 66 N.Y.S.2d 666, 198 
Misc. 268, reversed on other grounds 
74 N.YJS.2d 176, 272 App.Div. 687. 

44. Iowa.—White Oak Dlst. Tp. v. 
Oskaloosa Dist. Tp., 44 Iowa 612. 

Striking out parties generally see 
supra S§ 90-^93. 

45. Ohio.—Sullivan t. Franklin 
Bank, 28. Ohio Cir.Ct 813. 

47 C.J. p 184 note 19. 

Judgment non obstante veredicto 
generally see Judgments ^4 69-61. 
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er, mi^ht have been corrected by amendment.^® A 
motion for judgment on the pleadings has been held 
not to present the question of want of capacity to. 
sue but it has also been held that, where no pri¬ 
or opportunity presented itself, defendant may 
properly urge such an objection by a motion for 
judgment on the pleadings.^^ Facts alleged in af¬ 
fidavits supporting a motion of defendant claiming 
that plaintiff does not have the capa,city to sue may 
be deemed to be true where no opposing afiSidavits 
have been submitted by plaintiff.^® 

An exception is sometimes a proper mode of at¬ 
tacking plaintiffs capacity or authority to sue,50 
as, for example, where the allegations of the peti¬ 
tion clearly show that plaintiff has no right what-, 
ever to recover in the capacity in which he sues.^^ 

(2) Demurrer 

(a) In general 

(b) Form 

46. Iowa.—^Hendrix v. Letourneau, 

116 N.W. 729, 139 Iowa 461. 

47 C.J. p 184 nota 16. 

47- N.Y.—Van Tuyl v. New York 
Real EJstate Sec. Co., 138 N.Y.S. 

641,. 168 App.Div. 409. affirmed. Car- 
xiefirie Trust Co. v. New York Real 
Estate Soa, 101 N.B. 1096. 207 N.Y. 

691—^Mulkins r. Snow, 176 N.Y.S.. 

41, 106 Misc. 666. 

46. Okl,—^Missouri, etc., R. Co. v. 

Lenahan. 186 P. 383, 39 OkL 283. 

47 C.J. p 184 note 17. 

49. N.Y.—ScIiUdkraut v. Llgrht, 56 
N.Y.S.td 758, reversed on other 
grounds 68 N,Y.S.2d 824, 269 App. 

Div. 990, affirmed 73 N.B.2d 909, 296 
N.Y. 1036. 

50- La.—O-ualden v. Kansas City 
Southern St. R. Co., 80 So. 889, 106 
La. 409—Community Chest of Cad¬ 
do & Bossier Parishes v. Union 
Mission Ass’n, App., 30 So.2d 131 
—Schloss V, Hodge, 3 La.App. 400. 

Tex.—^Madero v. Calzado, CivA.pp., 

.281 S.W. 328, second case, error dis¬ 
missed. 

1 C.J. p 116 note 68. 

Sxoeptioii held euffiolent 

Inception to procedural capacity, 
containing dental that plaintiff res¬ 
cue home was a voluntary association 
and denial that its president was au¬ 
thorized to bring suit on its behalf, 
was sufficient to put such Questions 
at issue, .and necessitated evidence 
thereon.—Community Chest of Caddo 
& Bossier Parishes v. Union Mission 
Ass'n, La App., 30 Bo:2d 13 L 
VeriiLeatloxi. 

Pact that vice president of corpo¬ 
ration verified- corporati6n'fi^ petition 
by affidavit had no bearing on excep¬ 
tion of procedural capacity as to au¬ 
thority to bring suit on behalf of cor- 


(a) In General 

As a rule, the objection of the plalntlfTs want of 
legal capacity to sue should be raised by demurrer where, 
but only where, the want of such capacity appears from 
the face of the plaintiff's pleadings. 

It is sometimes proper or necessary that an ob¬ 
jection that plaintiff does not have l^gal capacity 
to sue be raised by demurrer.62 Thus where it ap¬ 
pears from the face of plaintiffs pleadings that he 
lacks legal capacity to sue, the objection may,58 and 
ordinarily should,®^ be taken by demurrer. How¬ 
ever, the objection need not and cannot be taken 
by demurrer where the incapacity does not appear 
from the face of the pleadings,^^ and so will, not lie 
where the incapacity to sue appears pther than 
from the pleadings.^® Moreover, it is not enough 
that the complaint fails to show a capacity to sue, 
but it must affirmatively appear that there is a lack 
of capacity.®*^ A fortiori, where plaintiffs capac¬ 
ity to sue affirmatively appears from the face of the 

close whether transferee was a cor- 
.poration or copartnership, was de¬ 
murrable on ground that transferee 
had no legal capacity to sue.—Allls- 
Chalmers Mfg. Co. v. Asmussen, 127 
P.2d 681, 14 Wash.2d 242. 

54. Ark.—Scottish Union & National 
Ins. Co. V. Wilson, 89 S.W.2d 308, 
183 Ark. 860. 

Ill.—^Wagner v. Milk Wagon Driv¬ 
ers* Union, Local 758, 60 N.B.2d 
866, 320 HLApp. 341. 

Ind.—Ritter v. Ritter, 88 N.B.2d 997, 
219 Ind. 487, 

Mo.—State ex rel. and to Use of City 
of Maplewood v. Southern Surety 
Co., 19 S.W.2d 691. 323 Mo. 160— 
Spillane v. Missouri Pac. R. Co., 20 
S.W. 293, 111 Mo. 556. 

Wash.—^Mutual Reserve Ass'n v. Zer- 
an, 277 P. 984, 162 Wash. 342— 
Hale V. Pulp, etc., Co., 106 P. 480, 
66 Wash. 236. 

47 C.J. p 181 note 82. 

55. Ark.—Church of God In Christ 
V. Bank of Malvern, 208 S.W.2d 
770, 212 Ark. 971. 

Cal.—^Fassett v. Nascimiento, 291 P. 
269, 108 Cal.App. 14—^Bank of Com¬ 
merce & Trust Co. V. Humphrey, 
183 P. 222. 41 Cal.App. 662. 

Ga.—Lewis v. Williams, 61 S.B.2d 
682, 78 Ga.App. 494. 

Ky.—^Holiday v. Tennis Coal Co., 286 
S.W. 773, 216 Ky. 661. 

N.Y.—^Eixcelslor Petroleuin Co. v, La¬ 
cey, 63 N.Y. 422—^People v. Bck- 
man. 18 N.Y.^. 664, 68 Hun 209. 

47 C.J. p 181 note 88. 

56. Wis.—Gage v. Wayland, 81 N.W. 
108. 67 Wis. 666. 

47 C.J. p 181 note 86. 

57. Oal.—Wllholt V. Cunningham, 
25 P. 676, 87 Cal. 463, followed in 
Sargent v. Cunningham, 26 P. 677 


poratlon.—Community Chest of Cad 
do & Bossier Parishes v. Union li^s- 
sion Ass*n, supra. i 

61. Tex.—Grundy v. Broome, Civ. 
App., 90 S.W.2d 939, error dis¬ 
missed. 

62. Ga.—Smith v. Commissioners of 
Roads and Revenue of Glynn Coun¬ 
ty. 81 S.B.2d 648, 198 Ga. 822. 

Ky,—Thompson-Starrett Co. v. Ma¬ 
son’s Adm’rs, 201 S.W.2d 876, 304 
Ky, 764. 

Mo.—Pinke v. Boyer, 66 S.W.2d 872, 
831 Mo. 1242. 

TaatamoTULt to plea is. abatemest 
A demurrer on the ground that 
plaintiff has no capacity to sue is 
tantamount to a plea in abatement.— 
Platt & Heath Co. v. Wilmer, 288 P. 
1021, 87 Mont. 382. 

63. Cal.—^Los Angeles R. Co. v. Da¬ 
vis. 79 P. 865, 146 Cal. 179, 106 
Am.S.R. 20. 

Ky.—^Hogg’s Receiver v, Hogg, 97 S. 

W,2d 682, 266 Ky. 666. 

Or.—^Portland General Elec. Co., v. 

Judd, 198 P.2d 6.06, 184 Or. 886. 
Tex.—Dowlin v. Boyd, Civ.App., 284 
S.W. 636, affirmed in part and re¬ 
versed in part on other grounds, 
Com.App., 291 S.W. 1096. 

: Wis.—Vincent v. Starks, 46 Wis. 468. 
47 C,J. p 181 note 81. 

Falluie to file oertifloate lOiowliig 
trade-same , 

Where noncompliance with statute 
requiring filing of certificate show¬ 
ing trade-name appears on face of 
complaint, objections may be raised 
by demurrer for want of capacity to 
sue.—Shillingford v. Benewah Coun¬ 
ty, 282 P. 864j 48 Idaho 447. 
“Company” 

Complaint by a named “company** 
as transferee of notes, failing to dis- 
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complaint, a demurrer will not lie for incapacity.^s. 

Authority to sue in plaintiff^s name. A demur¬ 
rer has been held not to be the proper mode by 
which to raise a: question as to whether or not an 
action brought by an attorney in the name of a gov¬ 
ernmental subdivision was sufficiently authorized.^^ 

(b) Form , 

A demurrer on the ground of the plaintiff's want of 
capacity to sue should be In proper form. Ordinarily a 
special demurrer Is required, and a general demurrer, or 
a demurrer because of Insufficiency of facts to state a 
cause of action, will not suffice. 

A demurrer on the ground of plaintiffs want of 
capacity or authority to sue must be in proper 
form.®® Under codes and practice acts permitting 
a demurrer when it appears on the face of the com¬ 
plaint that plaintiff has not legal capacity to sue and 
requiring the demurrer to specify the ground of 
objection, a demurrer on such ground must be spe¬ 


cific with respect thereto and the objection; can¬ 
not be raised by a demurrer because of insufficiency 
of the facts to constitute a cause of action®^ or hy - 
demurrer' for uncertainty.®® As sometimes stated, 
the objection of plaintiff’s want of capacity or au¬ 
thority to sue should be raised by special demur¬ 
rer®^ and not by a general demurrer.®^ Under stat¬ 
utory provisions enumerating the grounds of de¬ 
murrer and declaring that a demurrer shall be sus¬ 
tained for no other causes than those enumerated, a 
demurrer on the nonenumerated ground that there 
is not any proper party plaintiff®® or that plaintiff 
has no right to maintain the action®’^ will be over¬ 
ruled. 

A general demurrer or a demurrer for failure to 
state a cause of action properly raises the issue of 
the existence of the cause of action in plaintiff as 
distinguished from his capacity to sue.®® The right 
of one suing in a representative capacity to main- 


—Miller v. Luco, 22 P. 196, 80 Cal. 
257. 

K:an.-^Northrup v. A. G. Wills Lum¬ 
ber Co., 70 P. 879, 65 Kan. 769— 
Winfield Town Co. v. Maris, 11 Kan. 
128. 

N.Y .—^Independent Trembowler 
Youngr Men’s Benev. Ass’n v. So- 
mach. 102 N.Y.S. 495, 52 Misc. 538. 
47 C.J. P 181 note 84. 

B8w Cal.—Wilhoit v, Cunningliam, 25 
P. 675, 87 Cal. 453. 

Or.—Multorpor Co. v. Heed, 260 P. 
203, 122 Or. 605, 65 A.L.R. 504. 

appointed ILdnolary 
A complaint alleging that plaintiff 
was the “duly” appointed, qualified 
and acting trustee under a will and 
that trust was terminated by death 
of beneficiary, and seeking settlement 
of final account as trustee, was not 
demuirable on ground that will which 
was attached to complaint named ex¬ 
ecutor and created trust for benefi¬ 
ciary during hie life but did not pro¬ 
vide for appointment of a trustee 
and consequently plaintiff did not 
have capacity to sue, since demurrer 
admitted that plaintiff was “duly” 
appointed which means according to 
legal requirements and Implies the 
existence of every fact essential to 
perfect regularity of procedure and 
means in a proper way, or regularly, 
or according to law.—Cheshire v. 
First Presbyterian Church of Ra¬ 
leigh, 17 S.E.2d 844, 220 N.C. 898. 

Neb.—Otoe . County v. Dorman, 
98 N.W. 1064, 71 Neb. 408. 

60* Cal.—^Morrell v, Morgan,. 4 P. 
680, 66 Cal. 6,76. 

N.Y.—Climax Specialty Co. v. Seneca 
Button Co„ 108 N.Y.S, 822, 64 Misc. 
152, 88 N.Y.Civ.Proc. 476. 

‘Utah.—Johanson v, Cudahy Packing 
Cp.. 162 P.2d 98i 107 Utah 114. 


DemTtxxer held sufficient 
Ill.—City of Galena v. Galena Water 
Co., 82 N.B. 421, 229 Ill. 128. 

61. Idaho.—Shillingford v. Benewah 
. County, 282 P. 864, 48.Idaho 447. 
lowa^—^Hanna v. Hawes, 46 Iowa 437. 
Mont.—Marcellus v. Wright, 164 P. 

714, 61 Mont 669. 

N.Y.—Palmer v. Roods, 101 N.Y.S. 

186, 116 App.Div. 66. 

Utah.—^Johanson v. Cudahy Packing 
Co., 152 P.2d 98, 107 Utah 114. 

47 CJ. p 181 note 88. 

62. Cal.—^Los Angeles R. Co. v. Da¬ 
vis, 79 P. 865, 146 Cal. 179. 

Colo.—^Page Woven Wire Pence Co. 

V. Josltri, 88 P. 142, 38 Colo. 162. 
Ind.—^Martin v. C^dwell, 96 N.B. 660, 
49 Ind.App. 1. 

Neb.—Sanborn v. Hale, 11 N.W. 802, 
12 Neb, 818. 

N.Y.—Palmer v. Roods, 101 N.Y.S. 
186, 116 App.Div. 66—F. J. Em¬ 
merich Co. V. Sloane, 96 N.Y.S. 39, 
46 Misc. 518, affirmed 95 N.Y.S. 
1129, 108 App.Div. 330. 

Ohio.—Saxton v. Seiberling, 29 N.B. 

: 179, 48 Ohio St 654. 

47 C.J, p 182 note 89. 

63. Idaho.—Shillingford v.' Benewah 
County, 28.2 P. 864, 48 Idaho 447. 

64. Oal.—Efiopstock v. Superior 
Court in and for City and County 
of San Francisco, 108 P.2d 906, 
17 Cal,2d 13, 185 AiL,R. 318. 

Ky.—^Farmer v. Sales, 196 S.W.2d 
980, 303 Ky. 124—Vassill’s Adm’r v. 
Scarsella, 166 S.W.2d 64, 292 Ky. 
158—^Bbner v. Official Board of M. 
B. Church of Pineville, 282. S.W. 
786, 214 Ky. 70. 

Qhio.r-State ex rel. Spiker v. Indus¬ 
trial Commission, 47 N.B.2d 217, 
141 Ohio St 174—Saxton v, Seiber¬ 
ling,^ 29^ N.B. 179, 48 Ohio St 664 
—Di^sion of Aid for Aged in Dept 
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■ of Public Welfare v. Marshall, 
App., 69 N.B.2d 942. 

Wis.—>renks v. Allen, 139 N.W. 433, 
161 WiS. 626. 

65. Idaho.—Shillingford v. Benewah 
County, 282 P. 864, 48 Idaho 447. 

Ky.—Parmer v. Sales, 196 S.W.2d 980, 
803 Ky. 124—Ebner v. Official 
Board of M. B. Church of Pineville, 
282 S.W. 786, 214 Ky. 70. 

Neb.—^Andrews v. McCook School 
Diet, 68 N.W. 631, 49 Neb. 420. 
Ohio.-^tate ex rel. Spiker v. Indus¬ 
trial Commission, 47 N.B.2d 217, 
141 Ohio St 174—Division of Aid 
for Aged in Dept of. Public Wel¬ 
fare V. Marshall, App., 59 N.B.2d 
942. 

Tex.—^Menezer v. Fort Worth Nat 
Bank, Civ.App., .149 S.W.2d 200. 
Wis.—Jenks v. Allen, 139 N.W. 438, 
161 Wis. 626. 

66. ' Ind.—Campbell v. Campbell, 23 
N.E. 81, 121 Ind. 178. 

47 C.J. p 182 note 91. 

67. Ind.—^Morrison v. Kramer, 68 
Ind. 88. 

47 C.J. p 182 note 92. 

63. Ind.—^Kinsley v. Kinsley, 49 N.B. 
819, 160 Ind. 67—^Parris v. Jones, 
14 N.B. 484, 112 Ind. 49'8~^Wllson v. 
Galey, 2 N.E. 786, 103 In^ 267— 
Pence v. Aughe, 101 Ind. 817— 
State V, Liberty Tp., Delaware 
County, 98 N.B. 149, 50 Ind.App. 

, 208—Tucker v. White, 62 N.B. 768, 

28 Ind.App. 828. 

Ky.—Vassiirs Adm’r v. Scarsella^ 166 
S.W.2d 64, 292 Ky. 163; - 

47 C.J. p 182 note 90. 

3>ea.th aotlou 

The objection that a death action 
is not brought by the person author¬ 
ized to sue, since it id one • which go^ 
to the substance of the right itself, 
may be raised by general dexnurrer 
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tain the action by virtue of his office, as distin¬ 
guished from the issue of whether or not he actu¬ 
ally possesses the representative capacity alleged, 
may be raised by a demurrer for want of facts suf¬ 
ficient to constitute a cause of action.®^ Where the 
lack of authority of one to sue for the use and 
benefit of another appears from the face of the 
complaint, the objection should be raised by a de¬ 
murrer for want of facts,^® and a demurrer for 
lack of legal capacity to sue does not raise the is- 
sue.7i 

A demurrer for defect of parties plaintiff does 
not raise the issue of the capacity of certain plain¬ 
tiffs to sue in their own names.'^^ 

A demurrer ore tenus goes to the cause of action 
and does not reach plaintiff’s want of legal capac¬ 
ity to sue.*^* 

Specification in language of statute. A demurrer 
on the ground of incapacity to sue appearing on the 
face of the complaint may specify the ground in the 
language of the statuteJ^ 

Two or more plaintiffs, A demurrer on the 
ground that two or more plaintiffs have not legal 


capacity to sue will be overruled as to both, where 
it appears that one of the plaintiffs has legal capac¬ 
ity to sue.'^5 

Questions presented. Since the statutory ground 
of demurrer for legal incapacity to sue refers only 
to some legal disability of plaintiff and not to th^ 
existence of the cause of action,a demurrer for 
lack of capacity to sue does not raise the issue of 
whether a cause of action exists in plaintiff. 

(3) Plea or Answer 

(a) In general 

(b) Form 

(a) In General 

A plea or answer Is generally the appropriate mode 
of raising the objection of the plaintlfTs want of capacity 
to sue where such want of capacity does not appear from 
the face of the plaintlfTs pleadings. 

It is sometimes proper or necessary that the issue 
of plaintiff’s capacity to sue be raised by plea or 
answer.78 Thus, where plaintiff’s lack of legal ca¬ 
pacity to sue does not appear from the face of his 
pleading, the objection may,^^ and ordinarily 
should,^® be raised by plea or answer. It has been 


for failure to state facts constitut- 
ing a cause of action.—Harshman v. 
Northern Pac. B. Co.. 103 N.W. 412, 
14 N.D. 69, 73—17 C.J. p 1277 note 36. 

69. Wyo.—dorpus Juris cited in 
-Security-First Nat. Bank of Los 
Angeles v. King, 23 P.2d 851, 858, 
46 Wyo. 69, stating Indiana law. 

47 C.J. p 183 note 97. 

CHiardian’s right to settle estate 
A demurrer to a complaint for 
want of facts raises a good objection 
to a complaint by the guardian of a 
deceased ward to assert the latter's 
interest in land, where the complaint 
fails to show the guardian's right to 
settle the estate.—^Martin v. Caldwell, 
96 N.B. 660, 49 Ind.App. 1. 

70. Kan.—Independence Town Co. v. 
De Long, 11 Kan. 162—Winfield 
Town Co. V. Maris, 11 Kajo. 128. 

7L Kan.—Independence Town Co. v. 
I>e Long, 11 Kan. 162—Winfield 
Town Co. V. Marls, 11 Kan. 128. 

72. S.D.—^Aaron v. Security Inv. Co., 
211 N.W. 966, 61 S.D. 63. 

73. Wls.—nJenks y. Allen, 139 N.W. 
438, 161 Wis. 626. 

Wife of nonresident 
An unverified speaking demurrer to 
petition on ground that one of plain¬ 
tiffs is wife of man living in another 
state does not legally raise issue of 
her capacity to appear as plaintifiC.— 
Skinner v. Vaughat^ Tex.Clv.App., 
160 S.W.2d 260, error dismissed, Judg¬ 
ment correct. 

M. Wash.—AUis-Chalmers Mfg. Co. 


V. Asmussen, 127 P.2d 681, 14 Wash. 
2d 242. 

76. Neb.—^Brookxnire v. Bosa, 61 N. 

W. 840, 34 Neb. 227. 

47 C.J. p 183 note 94i 

76. S.D.—Watertown First Nat 

Bank v. Eddy, 198 N.W. 664, 47 S. 
D. 297. 

47 C.J. p 183 note 96. 

77. Ind.—Traylor v. Dykins, 91 Ind. 
229. 

47 C.J. p 183 note 96. 

To. suit by superintendent of banks 
against stockholders to enforce their 
individual liability, failure of com¬ 
plaint to allege affirmatively that ac¬ 
tion was brought and conducted un¬ 
der direction and supervision of at¬ 
torney general is not properly covei>- 
ed by demurrer alleging that plain¬ 
tiff has not legal capacity to sue.— 
BCirnlng v. Forsberg, 206 N.W. 471, 
49 S.D. 66. 

7& U.S.—McCandless v. Purlaud, 66 
S.Ct 42, 298 U.S. 67, 79 L.Bd. 202, 
rehearing denied 66 S.Ct 211, 293 

U. S. 632, 79 L.Bd. 717. 

Ala—Sovereign Camp, W. O. W., v. 

Gunn, 168 So. 192, 229 Ala 608. 
Ky.—Thompson-Starrett Co. v. Ma¬ 
son's Adm'rs, 201 S.W.2d 876, 804 
Ky. 764. 

Me.—^Fort Fairfield Nash Co. v. Nol- 
temler, 189 A 416, 136 Me. 84, 108 

AL. R. 1276, 

Mass.—Partan v. Niemi, 192 NE. 627, 
288 Mass. Ill, 97 A.L.R. 473. 

Miss.—Afro-American Sons and 
Daughters v. Webster, 161 So. 818, 
172 Miss. 692. 
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Mo.—Flnke v. Boyer, 66 S.W.2d 372, 
331 Mo. 1242. 

N.M.—Hugh K. Gale Post No. 2182 
Veterans of Foreign Wars, of 
Farmington v. Norris, 201 P.2d 777, 
63 N.M. 68. 

Tex.—Texas Agr. Workers Union v. 
Isbell, Civ.App., 196 S.W.2d 206, 
refused no reversible error—^Menc- 
zer V. Fort Worth Nat Bank, Civ, 
App., 149 S.W.2d 200—Sterling Mut 
Life Ins. Co. v. Larson, Civ.App., 99 
S.W.2d 1013. 

79. Ark.—Scottish Union & National 
Ins. Co. V. Wilson, 89 S.W.2d 808, 
183 Ark. 860. 

Utah.—^Tooele Meat & Storage Co. v* 
Fite Candy Co., 168 P. 427, 67 Utah 
1 . 

47 C.J. p 183 note 98. 

Capacity of corporate plaintiff 
Where defendant relied on facta 
dehors the complaint to establish Ita 
objection that corporate plaintiff did 
not have legal capacity to sue, ob¬ 
jection was not waived because not 
taken by motion but could be pre¬ 
sented by affirmative defense.—Carlo 
Brba, S. A, v. Carlo Brba, Inc,, 72 N 
Y.S.2d 698. 

80. Ill.—Wagner v. Milk Wagon 
Drivers' Union, Local 763, 60 N.B, 
2d 866, 320 Ill.App. 341. 

Iowa—Corpus Juris cited in Keeling 
V. Prlebe, 257 N.W. 199, 201, 219 
Iowa 165. 

N.C.—Cheshire v. First Presbyterian 
Church of BaJeigh, 17 S.E.2d 344, 
220 N.C. 393. 

S.C.—Jennings v, McCowan, 66 S.B. 
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both affirmed® 1 and denied®^ that the question of 
lack of authority to bring suit in plaintiff's name 
may be raised by plea or answer. Where the lack 
of authority of one to sue for the use and benefit 
of another for whom he alleges the suit to have 
been brought does not affirmatively appear on the 
face of plaintiff's initial pleading, an objection for 
lack of authority can sometimes be raised only by 
a proper plea.®® 

(b) Form 

An objection based on the plaintiff’s Incapacity to 
sue, as distinguished from his right to maintain the 
action, ordinarily must be specially pleaded, and cannot 
be raised by a general denial; and such plea or answer 
must be verified where the statutes so require. 

An objection based on plaintiffs incapacity to sue 
must be specially pleaded,®^ and the issue cannot be 
raised by a general denial®® or under the general 
issue.®® However, the substantive right of plaintiff 
to maintain the action, as distinguished from his 
capacity to, sue, may be put in issue by a general 
denial®*^ or raised under the general issue.®® An 
allegation that plaintiff is not the real party in in¬ 
terest does not raise the issue of plaintiffs legal 


capacity to sue.®® An allegation denying plaintiffs 
right to recover in the capacity in which he sues 
does not raise the issue of his right to sue in his 
own name.®® 

Verification. Where the statute so requires, a 
plea or answer going to the capacity of plaintiff 
to sue must be verified.®1 However, a statute re¬ 
quiring a defendant, who questions plaintiffs right 
to recover in the capacity in which he sues, to deny 
such capacity under oath does not apply where a 
person sues in his individual right®® 

§ 109. -Time of Objection and Waiver 

a. In general 

b. Waiver 

a. In G-eneral 

An objection based on the plaintlfTs Incapacity to 
sue ordinarily should be raised by the defendant at the 
first opportunity, and before trial, verdict, or Judgment. 

An objection based on plaintiffs incapacity to 
sue ordinarily should be raised by defendant at his 
first opportunity,®® and before trial,®^ and, accord¬ 


ed 522, 216 S.C. 404, certiorari de¬ 
fied Atlantic Coast Line' R. Co. v. 
Jennings, 70 S.Ct. 494, 388 U.S. 966, 
94 L.Ed. - 

"Wash.—Allls-Chalmers Mfg. Co. v. 
Asmussen, 127 P.2d 681, 14 Wash. 
2d 242—'Mutual Reserve Ass*n v. 
Zeran, 277 P. 984, 162 Wash. 842. 
"47 C.X p 183 note 99. 

.Absenoe ot aiBxmative showing of in¬ 
capacity 

Where the complaint does not af- 
rflrmatlvely show incapacity to sue 
"but merely fails to allege facts show¬ 
ing capacity, the objection should 
"be raised by answer instead of de- 
’murrer.—^Locke v. Klunker, 56 P. 993, 
•123 Cal. 231—47 C.J. p 183 note 1. 

rSl- Ala.—^Blount v. Sixteenth St. 
Baptist Church, 90 So. 602, 206 
Ala. 423. 

' 1 C.J. p 138 note 5. 

' 82. Minn.—Hall v. Southwlck, 6 H. 

-W, 799, 27 Minn. 234. 

" N.T.—North Baptist Church v. Par¬ 
ker, 36 Barb. 171—^New York Ex¬ 
cise Com’rs V. Purdy, 18 Abb.Pr. 
434, 22 How.Pr. 312. 

‘ Wls.—Relnkey v. Wilkins, 179 N.W. 
751, 172 Wls. 515. 

83. Tex.—^Perkins v. Terrell, Civ. 

. App., 214 S.W. 661. 

47 C.J. p 192 note 28. 

• ‘84. Colo.—^Bohen v. Board of Corners 
- of Lake County, 124 P.2d 606, 109 
Colo. 283. 

: IOW6L—Corpus Juris cited In Keeling 
Prlebe, 257 N.W. 199. 201. 219 
Iowa 165. 

- 47 C.J. p 183 note 2. 


Xnoapaclty shown by evidence 
Where want of legal capacity to 
prosecute suit does not appear from 
the pleadings but is shown by the 
evidence, want of capacity may be 
raised by special denial.—Texas Agr. 
Workers 'Union v. Isbell, Tex.Civ. 
App., 195 S.W.2d 206,, refused no re¬ 
versible error. 

85. Conn.—^Lewis v. Scoville, 108 A. 
501, 94 Conn. 79. 

47 C.J. p 183 note 3. 

86. Me.—^Rundlett Co. v. Morrison, 
115 A. 247, 120 Me. 439. 

47 G.J. p 184 note 4. 

87. Ky.—^Davidson v. Falls, 285 S.W. 
209, 215 Ky. 868. 

47 C.J. p 184 note 8. 

88. R.I.—^Percelay v. Jenckes Spin¬ 
ning Co., 117 A. 580. 

47 C.J. p 184 note 9. 

89. N.Y.—Van Zandt v. Grant, 78 N. 
T.S. 600, 67 App.Div. 70, affirmed 67 
N,E. 221, 176 N.Y. 160. 

Ownership of mortgage' note 
In action for deficiency after sale 
under trust deed, pleading in answer 
that plaintiff was not owner of mort¬ 
gage note was held insufficient to 
raise question, of plaintiffs capacity 
to bring the action.—^Reed v. Inness, 
Mo.App., 102 S.W.2d 711. 

9a Tex.—Mldklff V. Johnson County 
Sav. Bank, Civ.App., 144 S.W. 706. 
47 C.J. p 184 note 10. 

91. Miss.—^Thompson v. First Nat, 
Bank, 37 S.W. 646, 85 Miss. 261. 
Tex.—^Midkiff & Caudle v. Johnson 
County Savings BsLnk, CivApp., 

nil 


144 S.W. 706—^Intematlonal & G. 
N. R. Co. V. Wynne,' 122 S.W. 50, 
67 Tex,Clv.App. 68—Grundy v. 
Broome, Civ.App., 90 S.W.2d 939, 
error dismissed. 

47 C.J. p 184 note 6. 

CSroBS plaintiffs’ oapaolty 
Right of cross plaintiffs to recov¬ 
er in capacity in which they sue can 
be raised only by verified plea.—^lOwa 
Mfg. Co. V. Baldwin, Tex.Clv.App., 82 
S.W.2d 994, error dismissed. 

92. Tex.—Baggett v. Sheppard, Civ. 
App., 110 S.W. 952. 

93. lows-—Corpus Juris quoted in 
Keeling v. Prlebe, 257 N.W. 199, 
201, 219 Iowa 155. 

N.M.—Corpus Juris cited in Henkel 
V. Hood, 156 P.2d 790, 795, 49 N.M. 
45. 

47 C.J. p 186 note 20. 

Xn limine 

(1) Exception to plaintiffs capaci¬ 
ty to stand in judgment must be 
pleaded in limine litis.—^Powe v. Mor¬ 
gan's L. & T. R. R. & S. S. Co., 7 La. 
App. 61—47 C.J. p 185 note 20 La]— 
1 C.J. p 116 note 68. 

(2) However, failure to attack a 
petition In limine for failure.to show 
authority to sue was held immaterial 
where it was only when the evidence 
showed that plaintiffs were not the 
owners of the property Involved that 
their want of capacity became an is¬ 
sue, and it was then too late to ex¬ 
cept in limine.—Dougherty v. Yazoo 
& M. V. R. Co., 119 So. 643, 9. La. 
App. 296. 

94. Iowa.—Corpus Jnria quoted in 
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ing to other decisions on the question, should he 
raised before verdict,^5 or judgment.^^ Defendant 
admits plaintiff’s capacity to sue when he pleads to 
the merits,or files a counterclaim,^^ or files his 
answer pending a demurrer for incapacity to sue.®® 
However, an objection that the action is not brought 
by the person authorized to sue, where it goes to the 
substance of the right itself, may be urged at any 
stage of the proceedings.^ 

Amendment of answer. It is within the discre¬ 
tion of the trial court to deny defendant the priv¬ 
ilege of amending his answer after trial has com- 


^ menced so as to set up an objection based on plain¬ 
tiffs lack of capacity to sue.^ 

b. Waiver 

The objection of lack of legal capacity to sue may 
be waived by failure to raise It at the proper time and 
In the proper manner, as by failure to interpose a proper 
and sufficient demurrer or answer. 

The lack of legal capacity to sue may be waived^ 
by failure to object^ at the proper time and in the 
proper manner,^ as by demurrer or answer.® De¬ 
fendant waives the objection by answering over,7 


Keelingr v. Prlebe, 257 N.W. 199, 
201. 219 Iowa 1B6. 

NJl.—Hugh 3C Gale Post Ho. 2182 
Veterans of Foreign Wars, of 
Farmington v. Norris, 201 P.2d 777, 
63 N.M: 58. 

Va.—Colonna Shipyard v. Dunn, 145 
SIE. 342, 151 Va. 740, certiorari de¬ 
nied 49 S.Ct. 253, 279 U.S. 840. 73 L. 
Dd. 986. 

47 C.J. p 185 note 21. 

95. rnd.--Mlnnlch v. Swing, 73 N.B. 
271, 36 Ind.App. .ll9. 

Iowa.-—Corpus Juris guoted lu Heel¬ 
ing V. Prlebe, 257 N.W. 199, 201, 
219 Iowa 156. 

96. Iowa.—Corpus Juris quoted In 

Heeling v. Prlebe, 267 N.W. 199,; 
201, 219 Iowa 155, . 

47 C.J. p 186 note 23. 

Entry of preliminary default* 
Exception that one plaintffE had no 
capacity to stand In judgment, filed 
after preliminary default had been 
entered, came too late.—Didler v. 
Pardue & Pardue, LcuApp., 144 So. 
762. 

97. Iowa.—Corpus Juris quoted in 
Heeling v. Priebe, 257 N.W. 199. 
201, 219 Iowa. 165. 

]|do.‘—^Mott V. Kansas City, App., 60 
S.W.2d 736. 

N.Y.—^Noye Mfg. Co. vl Eamond, 28 
N.Y.S. 693, 8 Misc. 356. 

47 0.j. p 185 note 24. 

98. Iowa.—Corpus Juris quoted in 
Heeling v. Priebe, 267 N.W. 199. 
201, 219 Iowa 156. 

Mo.—-Homan v. Boston Trading, Co., 
87 Mo.App. 186. 

99k Iowa.—Corpus Juris quoted in 
Heeling v, Priebe, 267 N.W. 199, 
201, 219 Iowa 155. ; . . ■ 

.47 CJ. p 186 nol^, 26. 

1. N.D.—-Harshhian v. Northern Pad. 
K. Ccf., 103 N.W. 412; 14 N.D. 69: 

si. Cal.—-^tingley v. Times Mirror. 

,COh 89 P. liD97., 161 Cal,.l. 

47 p 186 note 40.. 

8. Ind.—^Milter's Estate V St, Joseph; 
(bounty Home, App., 87'N.B.2d 888.' 

4, loVra.—Corpus Juris quoted in 
Keeling v. Priebe, 267 N.W. 199,; 
201.-219 lowia 165.; - .> . 


Tenn.—^Lawhom v. Well ford, 168 S. 

W.2d 790, 179 Tenn. 626. 

47 C:J. p 186 note 27. 

6. Ariz.—Trlco Elec. Co-op. v. Ral¬ 
ston, 196 P.2d 470, 67 Arlz. 868. 
Ark.—Scottish Union & National 
Ins. Co. V. Wilson, 39 S.W.2d 303, 
183 Ark. 860—^Davie v. Padgett, 176 

S.W. 333, 117 Ark. 644. 

Ind.~Rltter v. Ritter, 38 N.B.2d 997, 
219 Ind. 487. 

Iowa.—Corpus Juris quoted in Heel¬ 
ing V. Prlebe, 267 N.W. 199, 201, 
219 Iowa 165. 

Ky.—Shaw v. Strauch's Adm*r, 172 
S.W.2d 50, 294 Ky. 568. 

La. 7 -Powe v. Morgan's L. & T. R. R. 

& S. S. Co., 7 Lia.App. 51. 

Me.—^Fort Fairfield Nash Co. v. Nol- 
temier, 189 A. 41^ 185 Me. 84, 108 
A.L.R. 1276. 

Mass.—Osborn v. Osborn, 114 Mass. 
.515. 

Mo.—Hendon v. Hurh, 174 S.W.2d 
806, 351 Mo. 980. 

Neb.—^Ekchange Elevator Go. v. Mar¬ 
shall, 22 N.W.2d 403, 147 Neb. 48. 
N.Y.—Wikoff V. Hirschel, 179 N.E. 
249, 268 ' N.Y. 28-^Buchanan v. 
Town of Salina, 58 N,y.S.2d ’ 797, 
269 App.Div. 1008, 270 App.Dlv. 207, 

- . reargument denied 60 N.Y.S.2d 270, 
four cases, 270 App.Dlv. 207, 800— 
Rowlee v. Durfey,. 236 N.Y.S. 430, 
227 App.Div. 769, adhered to 237 N. 
Y.S. 639, 227 App.Div. 219--‘Bly v. 
Stone, 17 N.Y.S.2d 266, 173 Misc. 
117—^Farmers* Trust Co. of Leban¬ 
on; Pa.,V. ‘ Bradshaw, 242 N.y.S. 
598, 137' Misc. 203; 

Tex.—Kaack v. Stantoh, 112 S.W. 702, 
61 Tex.Civ.App. 495. 

Wash.—Mutual. Reserve Ass*n v. Ze- 
ran, 277 P. 984* 162 Wash. 342. 

47 C,J. p 185 note .28. 

Trustees of sbhool district 
•Objection -that trustaeis of school 
district, did not-have legal capacity 
to enforce school district’s .claim to 
corporate franchise tax revenues did 
hot go to merits of qohtroversy and, 
therefore, hot' having been taken by 
motion, was waived.—Buchaiian v. 
Town, of Salina, 58 N.Y.S.2d 797, 269 
App.Div. 1008, 270- App.Div. 207; re- 
argument. denied. 60. NT.S.2d 270, 
four cases, 270 App.Div. 207,. 800. 
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Objection held not waived 
Legal capacity of takpaySrs to 
maintain action to enjoin public offi¬ 
cials from making contract W€U 3 not 
waived when raised as soon as possi¬ 
ble.—^Young V. Board of Com’rs of 
Washington County, 273 P. 398, 127 
Kan. 227. 

6. Cal.—^Roadman v. Traeger, 43 P. 

2d 564, 6 Cal.App.2d'749. 
Idaho.-^allafent v. Tucker, 281 P, 
375, 48 Idaho 240. 

HI.—Wagner v. Milk Wagon Drivers' 
Union, Local 763, 50 N.E.2d 866, 820 
I11.APP. 341. 

Iowa.—Corpus juris quoted in Heel¬ 
ing v. Priebe, .267 NW. 199, 201, 
219 Iowa. 165. 

Kan.—^Federal Savings & Loan Ins. 
Corporation v. Hatton* .^5 P.2d 
669, 166 Kan. 673. . 

Ky.—Shaw V. Strauch's Adm'r, 172 
S.W.2d 50, 294 Ky. 663. 

Minn.—Crawford v. Lugoff, 220 N.W. 

.822, 175 Minn. 226. 

Mo.—^Hendon v. Kum, 174 SW.2d 
806, 361 Mo. 980—Collins v. Lind¬ 
say, 25 S.W.2d 84. 

MCnt.—^Mitchell v. Garfield County, 
208 P.2d 497, 

N.t.—Dibblee v. Metcalf, 34 N.Y.S. 
122, 13 Misc. 137. 

Ohio!—State ex rel. Emmons V. 

Guckenberger, 8 N.E.2d 502, 131 
■ Ohio St. 466. 

S.C.—Jennings y. McCowan, 55 S.E. 
2d 622, 215 S.C. 404. certiprari de¬ 
nied Atlantic Coast Line. B* ."Qo. v. 
Jennings, 70 S.Ct. 494, 338 U>S. 956^ 
94 L.Ed. - 

Wash.—Mutual Reserve Ass’n v.’. Ze- 
. ran, ,277 P, 9„84, -162 Wash. .342. . 

.47 CX p ?.85'note, 29.‘ ‘ \ ‘ 

Failure to objeot to method used 
Where an. objection to lack of legal 
capacity to sue waa raised by motion 
to dismiss, Instead of by demurrer or 
answer as Teqdired by statute, Isut 
where plaintiff did not object to tee 
method used, the defect in the xnete- 
od' of procedure was 1Vaived;-r-Kln- 
heVk V. Sifaith^ 41 S.W.2d 881, 828. 
Mo. 513. -o: 

7-. IoTfa.!r.rCorpiu| Jqris oupted^ in. 
Keeling v. Prlebe, 267^ N-W* 

201, 219 Iowa ;^:65. ^ . 
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pending decision on. his objection,* or after an ad¬ 
verse decision.^ The objection is waived by a writ¬ 
ten agreement to arbitrate on the merits^® or by a 
formal admission in the answer of plaintifFs capac¬ 
ity 

Where statutory provisions require pleadings rais¬ 
ing an objection to plaintifFs lack of capacity to sue 
to be verified, failure to raise the objection in the 
prescribed form constitutes a waiver thereof.^^ 

An objection going to the existence of the cause 
of action is not waived by failure to object^^ de¬ 
murrer or answeri4 to plaintiff’s lack of capacity to 
sue, and may. be* raised at any time and the same 
rule applies as to the existence of the substantive 
right to maintain the actibn.16 The mere fact that 
defendant did not include in a motion to dismiss 
the complaint the question of the authority of plain¬ 
tiff to bring the suit has been held not necessarily 
to waive such question.^^ 

Failure to demur. Where the circumstances are 
such that objection to plaintifFs incapacity should 
be raised by a demurrer, failure so to raise the ob¬ 
jection constitutes a waiver of the objection,^^ as 
where, instead of demurring, defendant pleads or 
answers to the merits.i^ In particular, where the 
circumstances are such that defendant should raise 
an objection to plaintifFs lack of a special or rep¬ 


resentative capacity to sue by demurrer, failure so 
to raise the objection constitutes a waiver there- 
of.20 

On the other hand, where plaintifFs lack of ca¬ 
pacity to sue does not appear on the face of the 
pleading, and defendant raises the question by an¬ 
swer instead of by demurrer, failure to d:emur for 
incapacity does not constitute a waiver of the ob¬ 
jection ,21 and it has been held that the objection 
may be saved by answer even though it appears on 
the face of the complaint .22 

Where the objection is one going to the existence 
of the cause of action as distinguished from the le¬ 
gal capacity to sue, it is not waived by failure to 
demur on the ground of incapacity.23 

Failure to plead or answer. Where the circum¬ 
stances are such that defendant should object to 
plaintiff’s capacity by plea or answer, failure so to 
raise the objection constitutes a waiver thereof,2^ 
as where, instead of pleading in abatement, defend¬ 
ant pleads to the merits.25 However, an objection 
predicated not on want of capacity to sue, but on 
want of the substantive right to recover, need not 
be pleaded in abatement and is not waived by fail¬ 
ure so to plead.26 

Insufficient demurrer or answer. Where defend¬ 
ant, although raising an objection to plaintifFs ca- 


Nev.—^Farmers & Merchants Nat. 
Bank of Eureka v. Eureka Land & 
Stock Co., 49 P.2d 854, 66 Nev. 218. 
N.M.—Corpus Juris oitod in Hujh K. 
Gale Post No. 2182 Veterans of 
PorelgTi Wars, of Farmington v. 
Norris, 201 P.2d 777, 779, 53 N.M. 
58. 

N.T.—Ferguson v. Harder, 262 N.T.S. 
783, 141 Misc. 466. 

Or.—Corpus Juris cited In Portlajid 
General Electric Co. v. Judd, 198 P. 
2d 605, 612, 184 Or. 386. 

47 C.J, p 186 note 80. 

8 . Iowa.—Corpus Juris q.uoted in 
Keying V. Priebe, 267 N.W. 199, 
201, 219 Iowa 165. 

47 C.J. p 186 note 31.. 

a. Iowa.—Corpus Juris quoted in 
. Keeling v. Priebe, 267 N.W. 199, 
201, 219 Iowa 156. 

Mo.—^Haughery Livery, etc., Co. v. 

JToyce, 41 Mo.App, 664. 

47 C.J. p 186 note 82. 

la Ky.—^Marshall v. Meyer, 8 Ky. 
Op. 17. 

IL S:C.—^Martin v. Fowler, 28 S.B.. 

812, 61 S.C. 164. 

OdmUtsiOn; plea to merits 
Defezidant-admitting representative 
capacity of plaintiff and pleading, to 
paerlts . waived ^’Ijlit to Question 
plaintiff's right to sueu—Fwners' 


Trust Co. of Lebanon, Pa., v. Brad¬ 
shaw, 242 N.Y.S. 698, 137 Misc. 203. 

12. Tex.—Cunningham v. Buel, Civ. 
App., 287 S.W. 683—^Breckenridge 
Ice, etc., Co. v. Hutchens, Civ.App., 
260 S.W. 684. 

13. Okl.—^Missouri, etc., R. Co. v. 
Lenahan, 136 P. 883, 39 Okl. 283. 

47 C.J. p 186 note 83. 

14. Ind.—^Faultless Caster Corp. v. 
United Elec., Radio & Mach. Work¬ 
ers of America, CIO, Local 813, 
App., 86 N.E.2d 703. 

Wls.—^Neuser v. Thelen, 244 N.W. 
801, 209 Wis. 262, followed in 244 
N.W. 804, 209 Wls. 271. 

47 C.J. p 186 note 34. 

IB. Mont.—Hand v. Heslet, 261 P. 
609, 81 Mont. 68. 

N.M.—^Asplund v. Hannett, 249 P. 
1074, 81 N.M. 641. 

la Vt—Underhill v. Rutland R. Co., 
98 A. 1017, 90 Vt. 462. 

47 C.J. p 186 note 37. 

Death aotiou 

An objection that a- death action is 
not brought by the person, authorized 
to sue is not waived by first an-, 
swering to the merits.—Gulf, eta, R. 
Co. V. Lester, Tex.Clv.App.,. 149 S.W. 
841. 

17. m.—^Town of Elm Grove, Taze- 
weU Coimty v. Town of Pekin, 
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Tazewell County, 26 N.E.2d 995, 806 
HI.App. 80. 

18. Mo.—State ex rel. and to Use of 
City of Maplewood v. Southern 
Surety Co., 19 S.W.2d 691, 823 Mo. 
150. 

47 C.J. p 186 note 42. 

19. Minn.—Dalsgaard v. Melerdlng, 
168 N.W. 684, 140 Minn. 888. 

47 C.J. p 187 note 48. 

20 . Mo.—Woerheide v. Kelley, 243 S. 
W. 158. 

47 O.J. p 187 note 47. 

21 . Ky.—Fentzka v. Warwick Constr. 
Co., 172 S.W. 1060, 162 Ky. 580. 

22. N.T.—^Prankard v. Cooley, 132 
N.T.S. 289, 147 App.Div. 145, appeal 
granted 132 N.T.S. 1143, 147 App. 
Div. 936. 

47 aj. p 187 note 46. 

23. Neb.—State v. Moores, 78 N.W. 
629, 58 Neb. 285. 

47 C.J. p 187 note 46. 

24. Mo.—City of Be Soto ex rel. and 
to Use of Trochter v. Dover, App., 
88 S.W.2d 267. 

47 C;J. p 187 note 49. 

25. Md.—Anderson v; [Stewart, 70 A. 
228, 108 Md. 340. 

47 C.X p 187 note 50. 

2 a Or.—Crowder v. Tovovlch, 164 
P. 676, 84 Or. 41. 

47 C.J. p 187 note 61. ' ^ 
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pacity by demurrer, answer, or other general meth¬ 
od, nevertheless fails specifically to set forth the 
nature of the objection in compliance with the prac¬ 
tice of the particular jurisdiction, such failure re¬ 
sults in a waiver of the objection.^? 

Effect of waiver, A plaintiff may properly re¬ 
fuse to amend a complaint showing on its face lack 
of capacity to sue where defendant has previously 
waived such defect.28 

§ 110. - Evidence of Capacity or Incapac¬ 

ity 

The plaintiff need not at the outset make an affirm¬ 
ative showing of his legal capacity, since the burden is 
on the objecting party to show the plaintiff’s lack of 
capacity. 

Plaintiff need make no affirmative showing of his 
legal capacity at the threshold of the case.29 The 
burden rests on the party objecting to show plain¬ 
tiff’s lack of capacity to sue.30 Where plaintiff’s 
own witness proves his disqualification to sue, the 
court is bound to notice it, even though the evidence 
is not pertinent to the issue.^i 

§ 111. -Questions of Law and Fact 

A question of fact involving the issue of capacity to 
sue should be submitted to the Jury. 

The issue of capacity to sue may involve a ques¬ 
tion of fact which may properly be submitted to the 
j.ury.52 

§ 112. Plaintiff Not Real Party in Interest 

The nature and character of the objection that 


plaintiff is not the real party in interest, the time 
and mode of raising the objection, and other par¬ 
ticular matters with respect to such objection are 
considered infra §§ 113-117. 

Examine Pocket Parts for later cases. 

§ 113 . -Nature and Character of Objec¬ 

tion, and Mode of Raising 

a. Nature and character of objection 

b. Mode of raising objection 

a. Nature and Character of Objection 

The objection that the plaintiff Is not the real party 
In Interest raises the contention that the plaintiff Is not 
the person In whom the right of action lies or who Is 
lawfully entitled to the proceeds of the claim; and the 
objection has been held not to lie where a recovery by 
the plaintiff could not subject the defendant to a double 
liability. 

The real party in interest, as far as concerns the 
objection that the action is not brought by such 
party, is the person lawfully entitled to the pro¬ 
ceeds of the claim in litigation^^ or the person in 
whom the right of action lies.^^ An objection that 
plaintiff is not the real party in interest has been 
held not to raise a jurisdictional question,36 but at 
common law a mistake as to the proper party plain¬ 
tiff ordinarily compelled an abandonment of the ac¬ 
tion and the institution of proceedings de novo.36 
Under code provisions directing that actions shall 
be prosecuted in the name of the real party in in¬ 
terest, an answer alleging that plaintiff is not, but 
that a certain other party is, the real party in in¬ 
terest is not open to the objection that it is frivo- 
lous.3'7 


27. Cal.—^Klopstock v. Superior 
Court in and for City and County 
of San Francisco, 108 P.2d 906, 17 
Cal.2d IS, 135 A.L..R. 818. 

Ky.—^Parmer v. Sales, 196 S>W..2d 
980, 303 Ky. 124—Wise v. Chandler, 
108 S.W.2d 1024, 270 Ky. 1—Bbner 
V. Official Board of M. B. Church of 
Plneville, 282 S.W. 785, 214 Ky. 
70. 

Mont.—Mitchell v. Garfield County, 
208 P.2d 497. 

47 C.J. p 187 note 64. 

GrouiLds held 8 iilIloles.tly specified 
Cal.—Ginsberg Tile Co. v. Paraone, 
278 P. 866 , 99 Cal.App. 381. 

Special and general demurrers 
Where defendant demurred special¬ 
ly and, without waiving special de¬ 
murrer, filed general demurrer, con¬ 
tention could not prevail that defect 
In party plaintiff was waived by fil¬ 
ing general demurrer, even assum¬ 
ing that general, demurrer would not 
have presented' the point.—^Rose v. 
Bpperson, 116 S.W.2d 336, 272 Ky. 
766. 


28. Colo.—^Punk v. Punk, 230 P. 611, 
76 Colo. .45. 

47 C.J. p 188 note 67. 

29. Iowa.—Corpus Juris cited in 
Keeling v. Priebe, 257 N.W. 199, 
201, 219 Iowa 155. 

47 C.J. p 188 note 68 . 

30. Ark.—Midland Valley R. Co. v. 
Lemoyne, 148 S.W. 664, 104 Ark. 
327, 337. 

47 C.J. p 188 note 69. 

Mode of objection 

There is authority which, although 
holding that a defendant who made 
a motion to dismiss because of plain- 
tifTs incapacity to sue had the bur¬ 
den of proving such incapacity, also 
asserts that if the issue of plaintiff's 
capacity to sue had been raised by 
the answer' the burden as to such is¬ 
sue would have been on plaintiff.— 
Kinnerk v. Smith, 41 S.W.2d 881, 
328 Mo. 513. 

31. S.C.—Susan v. Wells, 5 S.C.I 4 .11. 

32. La.—^Hosea v. Miles, 13 La. 107. 
47 C.J. p 188 note 61. 
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33. Okl.—Okmulgee Producing, etc., 
Co. V. Brown, 236 P. 646, 109 Okl. 
215. 

Real party in interest generally see 
supra § 10 . 

Question distinot from nonjoinder 
Where one claims damages not 
only for injuries to his own person 
and property, but for injuries to an¬ 
other's property, question is not 
whether there is nonjoinder of nec- 
essaj:y party, but whether plaintiff 
may recover for injuries to another's 
property.—Hardin v. Grant, Tex.Civ. 
App., 64 S.W.2d 189. 

34. Mont.—^Lefebure v. Baker, 220 P. 
nil, 69 Mont 193. 

36. U.S.— Pox V. McGrath, C.C.A.lSr. 
T., 162 P.2d 616, certiorari denied 
66 S.Ct 966, 327 U.S. 806, 90 L.Ed. 
1030. 

36. Mo.—Webster v, Joplin Water 
Works Co., 177 S.W.2d 447, 362 

. Mo. 327. 

37. N.T.—Tamlsler v. Cassard, IT 
Abb.Pr. 187. 
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When objection can be raised. There is author¬ 
ity holding that the objection that plaintiff is not 
the real party in interest can be raised only where 
it appears that defendant is deprived of a counter¬ 
claim or set-off available against the real party,3 8 
or that a judgment in favor# of the party suing 
would not protect defendant against suit by anoth¬ 
er,^ ^ and that, where the person alleged to be the 
real party in interest consents to maintenance of 
the suit by plaintiff under circumstances precluding 
double liability of defendant, the latter cannot com- 

plain.^o 

Lack of defense against real party in interest. 
There is authority to the effect that lack of de¬ 
fense against the real parties in interest precludes 
defendant from objecting that plaintiff is not the 
real party in interest,^! and that the objection mere¬ 
ly furnishes ground for an order requiring the real 
party in interest to be brought in.'*^ 

b. Mode of Itaising Objection 

(1) In general 

(2) • Demurrer 

(3) Plea or answer 

(1) In General 

An objection that the plaintiff Is not the real party 
In Interest must be raised In the proper manner; but, 
where the plaintiff’s interest in the suit Is Indispensable 
to a decision, the court may on its own motion take no¬ 
tice of the plaintlfTs want of interest. 

The objection that a sole plaintiff is not the real 


party in interest must be raised in the proper man¬ 
ner. A motion addressed to the pleadings is 
sometimes an appropriate mode of raising the ob¬ 
jection.'*^ The court may, on its own motion, take 
notice of complainanfs want of interest in the 
suit,^5 at least where plaintiffs interest in the suit 
is indispensable to a decision thereof;^® and it has 
been held that litigants cannot by consent, either 
passive or express, confer the right to sue on a 
person who does not have a sufficient interest in 
a controversy to entitle him to bring suit.*^ 

(2) Demurrer 

A demurrer on the ground that the plaintiff Is not 
the real party In interest Is proper where, but only 
where, the facts establishing his lack of Interest appear 
on the face of his pleadings. 

Where a complaint shows on its face, that the 
right to maintain the action is not in plaintiff but in 
another, the objection may,*^ and generally should, 
be reached by demurrer. Conversely, where the 
facts showing that plaintiff is not the real party in 
interest do not appear on the face of the plead¬ 
ings, the objection cannot be raised, by demurrer.^O 
Where it appears from the complaint that plaintiff 
is in fact the real party in interest, a demurrer will 
not lie.®^ 

Form of demurrer. In jurisdictions where the 
fact that plaintiff is not the real party in interest 
goes in bar of the action, lack of real interest may 
be raised by demurrer for failure to state a cause 
of action,52 or it will be searched out by plaintiff’s 


38. Or .—tientz v. Oregon Growers' 
Co-Op. Ass'n, 242 P. 826, 116 Or. 
683. 

39. La.—Spears v. Spears, 27 Lcl 
A nn. 642. 

47 C.J. p 188 note 70. 

40. Mont.—Corpus Juris dted la 
Osborne v. McDonald, 5 P.2d 668, 
570, 91 Mont. 83. 

47 OJ, p 188 note 71. 

41. Okl.—^Moore v. Leigh-Head, 149 
P. 1129, 48 Okl. 228. 

47 C.X P 188 note 72. 

.43, Ky .—Carpenter v. Miles, 17 B. 
Mon. 698—^Vanbuskirk v. Levy, 3 
Mete. 133. 

43. N.T.—^Massi V, Alben Builders, 
60 N.T.S.2d 494, 270 App.Div. 482, 
affirmed 70 N.B.2d 746, 296 N.T. 
767. 

Preliminary objections 
Pa.—Pulli V. Wells, ComPl., ..31 
North.Co. 412. 

44. K.T.—Massl v. Alben Builders, 
60 N'.T,S.2d 494, 270 App.Div. 482; 
affirmed 70 ]Sr.m2d 746, 296 N.Y. 
767. 

4& Ill.—Schroeder v. Gerlach, 10 N: j 


E.2d 332, 366 Ill. 596, 112 A.L.R. 
1399. 

48. Iowa.—^McGovern v. McGovern, 
186 N.W. 60, 192 Iowa 1196. 

47 C.X p 189 note 76. 

47. N.D.—^McIntyre v. State Bo€u:d 
of Higher Education, 3 N.W.2d 
463, 71 N.D. 630—Langer v. State, 
284 N.W. 238, 69 N.D. 129. 

48. Ga.—Hoxie v. Americus Auto. 
Co., 37 S.E.2d 808, 73 Ga.App. 686. 

47 C.J. p 189 note 79. 

49. Ind.—John A. Boyd Motor Co. 
V. Claffey, 166 N.B. 266, 94 Ind. 
App. 492. 

Kan.—^Blam v. Bruenger, 193 P.2d 
226, 165 Kan. 31—Gibbs v. Central 
Sur. & Ins. Corp., 181 P.2d 498, 
163 Kan. 252. 

Okl.—J. B. Crosbie, Iha, v. Fisher, 
109 P.2d .1075, 188 Okl. 416—Shick 
V. Bnid Clinic, 88 P.2d 329, i84 
Okl. 484. 

Or.—Beck v. David, 274 P. 914, 128 
Or. 642. 

S.D.—Alderman v. New York Under¬ 
writers' Ins. Co. of New York, 248 
N.W. 261, 61 S.D. 284. 

50. Ind.—^Brown v. Stapleton, 24 N. 

B.2d 909, 216 Ind. 387. ' 

ms 


Mo.—Beck V. Hughes, App., 116 S. 
W.2d 210. 

47 O.J. p 189 note 80. 

51. Or.—Simon v. Trummer, 110 P. 
786, 67 Or. 163. 

Death action brought by administra¬ 
tor 

Contention that an action for 
death of employee could not- be 
maintained by the administrator for 
the benefit of the widow where there 
were sons of deceased employee sur¬ 
viving could not be. raised by a gen¬ 
eral demurrer since the administra¬ 
tor could maintain the action in any 
event.—Notti v. Great Northern By. 
Co., 104 P.2d 7, 110 Mont. 464. 
XnterfarexLoe with rights of Mty 
In suit to restrain power company 
from cutting ot£ power, demurrer 
could not have been interposed to 
raise question of whether city was 
proper party plaintiff, where com¬ 
plaint alleged threats to cut off pow¬ 
er of city Itself.—City of Skagway 
V. Home Power Co., 8 Alaska 333. 

58. Idaho.—MacLeod ▼. Stella, 249 
P. 254, 43 Idaho 64. 

47 C.J. p 189 note 83. 
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demurrer to defendant's aiiswer.^^ However, in 
juHsdictions where the objection goes only in abate¬ 
ment, it cannot, be raised by such a demurrer.®^ 
The fact that one is not the real parfy in.interest 
is not ground for demurrer for defeat of parties 

plaintiff.®^ 

(3) Plea or Answer 

Where the plalntltTs lack of Interest does not appear 
from hts pleadings, the objection that he Is not the real 
party In Interest ordinarily should be raised by a special 
plea or answer setting forth the facts. 

Ordinarily, and particularly -where the fact does 
■not appear from the pleading, the objection that 
plaintiff is not the real party in interest must be 
specially pleaded®® by a plea or answers'^ setting 
forth the facts,®® as distinguished from: mere legal 
conclusions,®® showing that someone other than 
plaintiff is the real party in interest®® and who such 
real party is,®l and cannot be raised under a gener- 


4 denial.®® However, there is authority holding 
that die objection may be raised under the general 

■ issue.®* Moreover, the rule requiring the objec- 
.tion to be specially pleaded has been held inap¬ 
plicable where plaintiff, lacks even an apparent in¬ 
terest in die suit,®* or where the case is. one, in 
which the facts showing interest must be estab¬ 
lished as an essential element of the cause of ac¬ 
tion,®® or where the circumstances of die case are 
such that the objection raised goes to the existence 
of the cause, of action.®® 

The fact that plaintiff has transferred his interest 
in an action may, it has been held, be shown under 
.a general denial,®® although other authority holds 

■ that.such transfer must be specially pleaded.®*. In 
any event, there is authority holding .that, where 
the facts establishing &e assignment of a cause .pf 
action are permitted to be developed on the trial 
without any objection on the part of plaintiff, the 
defense that plaintiff is not the real party in in- 


63. -Ky.—Lytle V. Lytle, i Mete. | 
127. 

■ 64. Qa.—Simon v. Mechanics' Ins. 

. . Co., 121 S.B. 342, 81 Ga:App. 187. , 

47 C,J. p 189 note 86. 

55. Wis.—^Angers v. Sabatinelli, 293 
N.W. 173, 236 Wis. 422. 128 A.IiJl. 
1491. 

'47 C.J. p 189 note 87. 

55. Ind.—Griffith v. Thrall, 29 N-B. 

2d 345, 109 Ind.App. 141—Sputh v. 

" Francisco State Bank of Fran¬ 
cisco, 13 N.B.2d 880, 106 Ind.App. 
149—^John A. Boyd Motor Go. v. 

■ ClafCey, 165 N.B. 255,' 94 Ind.App. 
492. 

Kan.—^Blam v. Bnienger, 193 P.2d 
225, 165 Elan. 31—Gibbs v. Central 
Surety & Ins. Cbrp., 181 P.2d 498, 
163 Kan. 262. 

N.T.^Massi v. Alben Builders, 60 
N.T.S.2d 494, 270 App.Div. 482, af¬ 
firmed 70 N.B.2d 746,. 296 N.T. 767 
—^Wellman v. Holzer, 56 N.T.S.2d 
299, affirihed 66 N.T.S.2d 407, 271 
App.Div. 776. 

N.C.^Maryland Casualty Co. v. 
Lawing, 26 S.B.2d 183, 223 N.C. 
8.L^Leach v. Page, 191 S.B. 349, 
211 N.C. 622—Nall v. McConnell, 
190 S.B. 210, 211 N.C. 268^Mor- 
row v.‘ Cline, 190. S.B. 207; ZIX N. 
C. 264e 

Qld.—J. ES. Crosble, Inc., v. Fisher, 

. .109 P.2d 1076, 188 Okl. 416—Shlck 
V. Bnld Clinic, 88 P.2d 329, 184 
Okl. ■ 484. ' , 

Pa.—^rnilU V. Wells, Com.Pl., 81 
NorthiOo. 412. 

S.B!.—Alderman v* New York Bnder- 
. writers' Ins. Co. of New York, 248 
N.W. 261, 61 S.D. 284. 

.47 Q,J. P .189 AOte 89. 
scatter of defexuse 
Under code pleading, fact that 


plaintiff is not real party in interest 
or has defective title to action, 
where not apparent from record, is 
matter of defense.—Osmak v. Amer¬ 
ican Gar & Foundry Co., 40 S.W.2d 
714, 328 Mo. 169, 77 AI 1 .R. 722. 

Defense to ootmterdaim that de¬ 
fendant is not the real party in in¬ 
terest must be affirmatively pleaded 
in order to be available to plaintiff 
on trial.—Kulheim v, Bayza, 46 N.T. 
S.2d 869. 

57. N.T.—Ducasse v. American Yel¬ 
low Taxi Operators, 231 N.Y.S, 61, 
224 App.Div. 616. 

47 C.J. p 190 note 90. 

58. N.C.—^Morrow v. Cline, 190 S.B. 
207, 211 N.C. 264. 

47 C.J. P 190 note 90. 

Answer held. sufllcient 

<1) In general.—Katz v. Bern¬ 
stein, 260 N.Y.S. 13, 286 App.Div. 
466, followed in Waldon Arms, Inc., v. 
Bernstein, 260 N.Y.S. 17, 286 App.Div. 
469, and rearguraent denied, Katz v. 
Bernstein, 260 N.Y.S. 966, 237 App. 
Div. 807. 

(2) In action for damages, answer 
adle^ng that plaintiff was paid his 
loss by his insurer and that piain- 
tifC had assigned his cause Pf action 
to insurer, and that insurer was real 
party in interest, was sufficient.— 
Humphries v. Gifford, 78 N.Y.S. 2d 
786, 19.0 Mlsc, 529. . 

AUegatioxLS held insuAcieiit 
N.Y.—^Herrington v, Marcus, 297 N; 
Y.S. 981, 262 App.Div. 68—Her¬ 
rington' V. Laimbeef, 297 N.Y.S. 
978, 252 App.Div. 66—Borgos v. 
, r^ice, 260 N.Y.S, 467, 140 Misc. 
287. 

59. ^is.—National pistilling Co. v. 
Cream City Imporidng Co., 66 N^ 


. W. 864, 86 Wis. 862, 89 Am.S.E. 
902. 

47 C.J. P 190 note 91. 

ea Tex.—Jones v. MAtthews, 12 S. 

W. 823, 76 Tex. 1. 

47 C.J. P 190 note 92, 

61. Or.—Jordan Valley Bank 
Duncan, 209 P. 149, 105 Or. 106. 

47 CJ. P 190 note. 98. 

QnalifloatioiL of receiver ... 

In jud^ent creditor's action .to 
set aside a deed by Judgment debtor 
as fraudulent, allegations that Judg¬ 
ment creditor was not the proper 
party plaintiff because a receiver of 
debtor's property had. been appoint¬ 
ed in supplementary proceedings did 
not state a defense, in absence of al¬ 
legation that receiver had Qualified. 
—Gimenez v. Bonvicino, 16 N,Y.S.2d 
162. 

62. Minn.—^Independent Silo Co.- v. 
Hanson, 194 N.W, 879, 166 Minn. 
335. 

47 C.J. P 190 note 94. , . , > 

63. Mich.—Marsh v. Barnard, 210 
N'W. 478, 286 Mich. 471. 

47 C.J. P 190 note 95. , 

04 . ^is.—^Hilliard v. Wisconsin Life 
Ins. Co., Ii7 N.W.. 999, 187 Wis. 
208. ’ ' ^ ; • 

47 C.J. p 190 note 97. 

65. N.Y.—Owen v. Sell, 84 N.Y.S. 

176, 13 Ml$c, 272. 

66 . N.Y.—liounsbury v. Duckrow, 

50 N.Y.S. 927, 22 Misc. 434. 

67. SvD.—Cranmer v. -tSS 

N.W. 124, 45 S.D. 218, 223. 

47 C.J. P 190 note 1,. 

68 . Tex.*-^ulf,* . etc., R. Co. v. 

Hodge, . 80* S.W.. 829,: 10 Tex.Clv. 
App. 643. 

47 .C.-T. P 
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terest is available to defendant, even though not af¬ 
firmatively pleaded.®^ 

A plea of misjoinder is insufficient to raise the 
objection that plaintiff is not the real party in in¬ 
terest.'^® ! 

Motion to substitute parties. The objection that 
plaintiff is not the real party in interest cannot be 
presented by a motion to substitute another as 
plaintiff.^^ 

Verification. An unverified plea may be sufficient 
to raise the question of plaintiff’s interest in the de¬ 
mand sued on.72 ^ statute requiring verification 

of an answer setting up that plaintiff has no legal 
capacity to sue or is not entitled to recover in the 
capacity in which he sues does not requife verifica¬ 
tion of a plea which denies plaintiff’s lack of any 
right of property in the instrument sued on.*^® 

§ 114. -Time of Objection and Waiver 

As a general rule, the objection that the plaintiff Is 
not the real party In Interest Is waived where It Is not 
raised at the proper time and Iti the proper manner. 

Ordinarily defendant waives the objection that 
plaintiff is not the real party in interest where he 
fails to raise it,^^ or fails to raise it at the proper 
time and in the proper manner,as by demurrer or 
answer,and,, instead of objecting on this ground, 
answers to the merits. *^7 However, there is author¬ 
ity holding, under statute, that failure specially to 
plead that plaintiff is not the' real party in interest 


does not constitute a waiver of the objection.^? The 
objection may be waived by. conduct indicating ex¬ 
press consent that the suit proceed.^® 

An objection going to the existence of the cause 
of action is not waived by failure to demur or anr 
swer on the ground that plaintiff is not the real 
party in interest.®® .' 

Amendment of answer. It is within the discre¬ 
tion of the trial court to refuse to permit defendant 
to amend his answer after trial has commenced by 
pleading that plaintiffs are hot the real parties in 
interest. 

§ 115 . -Evidence 

The general rules of evidence prevail with respect to 
the admissibility of evidence, and the weight and suffi¬ 
ciency thereof, on an Issue of whether the plaintiff Is 
the real party In Interest. 

Competent evidence is admissible for the purpose 
of ascertaining whether or not plaintiff is the real 
party in interest.®® Thus it has been held proper, 
in order to ascertain whether a plaintiff seeking 
damages is the real party in interest, to inquire 
whether he is insured and whether he has assigned 
his claim to the insurerbut there is also author¬ 
ity holding such a line of questioning to be improp- 
er.®4 

Weight aind sufficiency^ The usual rules respect¬ 
ing weight and sufficiency.of evidence.are applica¬ 
ble to the issue of whether plaintiff is the real party 
in interest.®® 


69. N.T.—whltlnsr V. Glass, 111 N. 
B. 1082, 217 N.Y. 333—MassI V; 
Alben Builders, 60 N.T.S.2d 494, 
270 App.Dlv. 482, affirmed 70 N.B. 
2d 746, 296 N.Y. 767. 

7a N.Y.—Clark v. Aldrich, 40 N.Y. 

S. 440, 4 App.Div. 623. 

47 C.J. p 190 note 3. 

71. N.Y.—^Horton v. Shepherd, 1 N. 
Y.Civ.Proc. 26. 

Substitution of parties generally see 
supra §§ 86-89. 

72. Miss.—^Anderson v, Iceland, 46 
Miss. 290. 

73. U.S.—^Miller v. Houston City St 
R. Co., Tex., 69 P. 63, 16 C.CA- 
128. 

74. U.S.—Pox V. McGra^ C.C.AN. 
Y., 162 P.2d 616, certiorari’denied 
66 S.Ct 966, 327 TJ.S. 808, 90 KBd. 

- 1030. 

N.Y.—Schollck V. Plfth Ave. Coach 
Co., 68 N.Y.S.2d 208, 188 Mlsc. 476. 
.47 C:J. p 191 note .6. 

7B. XT.S.—Clark v. Chase Nat Bank 
of City of New York, D.C.N.Y:, 46 
P.Supp. 820. 

Alaska.—City of Skagway v. Home 
Power Co., 8-Alaska, 833/; . 


N.Y.—Wellman v. Holzer, 66 n1y.S. 
2d 299, affirmed 66 N.Y.S.2d 407, 
271 App.Div. 776. 

Pa.—^Rosengarten v. Budd, 44 Pa. 
Dist & Co. 139. 

47 C.J. p 191 note 7. 

76. Kan.—Elam v; Bruenger, 193 
P.2d 226. 165 Kan. 31-Gibbs v. 
Central Surety & Ins. Corp;, 181 
P.2d 498, 163 Kan. 262. 

Mo.—Scrivner v. American Car & 
Foundry Co., 60 S.W.2d 1001, 380 
Mp. 408. 

Ohio,—Cincinnati Summer Opera 
Ass'n V. Williams, 16 N.E.2d 1000, 
68 Ohio App. 613. 

Okl.—J. B. Crosble, Inc., v. Fisher, 
109 P.2d 1075, 188 Okl. 416-r-Shlck 
V. Bnid Clinic, 88 P.’2d 329, 184 
Okl. 484. 

Wls.—Martin v. Smith, 1 N:W.2d 
168, 239 Wis. 314, 140 A.L..R. 1063. 

47 C.J. p 191 note 8. 

77. N.Y.—Straight v. Shaw, 107 N. ' 

: Y.S. 1086, ,56 Misc.. 426. 

47 C.J. p 191 note 9. 

78. Mich.—Cox v. Detroit United 
R. Oo., 208 N.W. 746, 234 Mich. 

. 597. 

47.0.jr. p 191 nate 10. 
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79. U.S.—Sandeen V. Tschider, N.D., 
206 F. 262, 123 C.C.A. 466. 

47 a'ir. p 191 note 11. 

Statement of counsel 
Objection that plaintllf was not 
real party in interest was waived 
by statement of defendants* counsel 
on cross-examination that he was 
not proposing to claim this defense. 
—^Rayburn v. Blechschmidt, 28 P.2d 
660, 143 Or. 640. 

80. Ohio.—Weidner v. Rankin, 26 
Ohio St. 522. 

47 C.J; p 191 note 12. 

81. Or.—^Hexter v. Schneider, 12 P. 

668, 14 Or. 184. - . ; 

92, Mich.—Woodley y. Lancaster, 12 
.. N.W.2d 428. 307 Mich.'478, 

83. Mich.—Woodley v. L^caster, 

. supra. . 

84i Pa.—RosengaHen- v, Budd, 44 
Pa.Dist.&Co. 139. 

85. 6r.—^liehtk v. Oregon Growers' 
Co-Op. Ass*n, 242 P. 826, 116 Or. 
683, 692. . : . 

47 C.J. p 191 note.16. . . 
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§ 116. -Questions of Law and Fact 

Whether the plaintiff Is the real party In Interest 
ordinarily is a question of law for the court. 

Whether plaintiff is the real party in interest or¬ 
dinarily is a question of law for the court.88 

§ 117. -Curing Failure to Name Real 

Party in Interest as Plaintiff 

The failure to name the real party in interest as the 
plaintiff may be cured. 

There is authority holding that failure to name 
the real party in interest as plaintiff may be cured 
by the introduction of evidence, without objection, 
showing who the real party is,^7 and that such in¬ 
troduction of evidence is equivalent to an amend¬ 
ment of the complaint substituting the real party as 

plaintiff.^8 

§ 118. Nonjoinder of Parties Plaintiff 

The nature and character of the objection of non¬ 
joinder of parties plaintiff, the time and mode of 
raising the objection, and other particular matters 
with respect to such objection are considered infra 
§§ 119-123. 

Examine Pocket Parts for later cases. 

§ 119. -r— Nature and Character of Objec¬ 
tion, and Mode of Raising 

a. Nature and character of objection 

b. Mode of raising objection 

a. Nature and Oharacter of Objection 

Nonjoinder of parties plaintiff, although It may de¬ 


feat the particular action, Is not a Jurisdictional defect; 
and it may Be raised only where some person who has 
not been Joined has such an Interest in the action that a 
recovery by the plaintiff might subject the defendant to 
double liability. 

Although the omission of necessary parties plain¬ 
tiff, unless cured by amendment, may defeat the 
action,^S nonjoinder of plaintiffs does not deprive 
a court of jurisdiction to hear and determine the 
case.^0 An objection for nonjoinder of parties 
plaintiff can be raised by defendant only when it 
appears that some person other than plaintiff has 
such a legal interest in the action that a recovery 
by plaintiff would not preclude such other from 
subjecting defendant to another suit for the same 
subject matter,®! and a trial may be continued to 
judgment over defendant’s trial objection for non¬ 
joinder of parties plaintiff where the circumstances 
are such that the person who has not been joined is 
bound by the judgment®^ 

A defendant may not complain of a nonjoinder of 
parties whom it is his right and duty to cause to 
be brought in if necessary to the determination of 
the cause.®®* The original plaintiff may not object 
that one was not made a party to a cross complaint 
where he is claiming to have succeeded to all of 
the rights of such person.®^ Where the record does 
not disclose the interest of other persons who, it is 
claimed, should have been joined as plaintiffs, an 
objection for defect of plaintiffs will not lie.®® 

Refusal to join as plaintiff. There is no nonjoin¬ 
der of parties complaining where one refusing to be 
made a complainant is joined as a defendant.®® 
However, in the absence of such refusal there is 
a defect of plaintiffs.®'^ 


86. Mo.—Williams v. WbiUock, 14 
Mo. 552. 

47 aJ. p 191 note 16. 

87. Ga,—Oarden v. Hall, 131 S.E!. 
296, $4 Ga.App. 806. 

47 C.J. p 191 note 17. 

3>i8orepaiLoy explained by testimony 
Where discrepancy appeared In the 
name of plaintiff, but plaintiff was 
party who admittedly sustained 
damages sought to be recovered, and 
testimony sufficiently explained the 
discrepancy to meet which a supple¬ 
mental petition was filed, court did 
not err In overruling motion to 
stzdke out supplemental and amend¬ 
ed petition on ground that suit was 
not in the name of the real party in 
interest but in that of a fictitious 
person.—^Vince v. Burns, LaiApp., 192 
So. 785. 

88. Ga.—Carden v. Hall, 131 S.E. 
296, 84 Ga.App, 806. 

89. R.I.—Goucher v. Herr, 14 A. 2d 
651, 65 B.I. 246. 


Actions ex oontraotn 
At common law the nonjoinder of 
a necessary party plaintiff in actions 
ex contractu is fatal. 

Fla.—^Langford v. King Lumber & 
Manufacturing Co., 181 So. 395, 
132 Fla. 143. 

Tex.—^Hughes-Buie Co. v. Mendoza, 
Civj^pp., 166 S.W. 328. 

1 C.J. p 126 note 80. 

Failure to Join other parties similar¬ 
ly situated 

Pa.—Statler v. Babcock Lumber Co., 
Oona.Pl., 10 Monroe L.It. 128, 14 
Som.Leg.J. 127. 

9a CaJ.—Security Ins. Co. v. Marin 
County Super. Ct., 236 P. 836, 71 
Cal.App. 701. 

47 C.J. p 193 note 60. 

91. Minn.—Castner v. Austin, 2 
Minn. 44. 

Nonjoinder of employer 

In action for injuries to employee, 
defendant's exception of nonjoinder, 
based on alleged fact that employer 
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was not made party in order that it 
might claim compensation paid by 
it to employee, was properly over¬ 
ruled as being matter in which de¬ 
fendants had no Interest.—Scruggs v. 
V. Frank Lynn Co., La.App., 6 So.2d 
86 . 

92. Tex.—Texas, etc., R. Oo. v. Til¬ 
ley, Clv.App., 297 S.W. 1068. 

47 C.J. p 193 note 62. 

93. Tex.—^Farrar v. Byars, Civ.App., 
250 S.W. 1048. 

47 C.J. p 193 note 63. 

94. Or.—Schultz V. Selberg, 167 P. 
1114, 80 Or. 668. 

47 C.J. p 194 note 64. 

95. CaJ.—Salmon v. Hoffman, 2 Cal. 
138, 66 Am.D. 822. 

47 C.J. p 194 note 66. 

9a U.S.—Caylor v; Cooper, C.CN. 

T„ 165 F. 767. 762. 

47 C.J. p 194 note 66. 

97. Ind.—Chicago, etc., R. Co. v. 

Lane, 59 N.E. 341, 26 Ind.App. 535. 
47 C.J. p 194 note 67. 
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Nonjoinder of persons equitably interested. In a 
suit by one owning the full legal interest defendant 
may not raise the objection of a defect of parties 
plaintiff on the ground that persons equitably in¬ 
terested in the proceeds of the action were not 
joined as parties plaintiff.^8 

b. Mode of Raising Objectioii 

(1) In general 

(2) Demurrer 

(3) Plea or answer 

(1) In General 

The objection of nonjoinder of parties plaintiff should 
be raised by proper motloni exception, or other manner 
provided by law. 

A defendant desiring to take advantage of a de¬ 
fect of parties plaintiff must interpose an objection 
in the manner provided by law,^^ and must com¬ 
ply with statutory requirements relating to notice.^ 
There has been some difference of opinion as to 
the manner in which defendant may take advantage 
of a nonjoinder of coobligees as parties plaintiff,^ 
and such a nonjoinder may be fatal regardless of 
the particular mode in which the objection is 
raised.8 Proof of nonjoinder at the trial,^ or an 
apportionment of damages on the trial,5 may, under 
some circumstances, be an appropriate mode of tak¬ 
ing advantage of a nonjoinder of parties plaintiff. 

Motions. Ordinarily it is improper to raise aa 
objection for defect of parties plaintiff by a motion 


for judgment on the pleadiings,® or by a motion for 
an instructed verdict on the merits,^ or by a motion 
for judgment on special findings.^ Under local 
practice it may be proper to take an objection to 
defect of parties plaintiff by a motion to correct the 
pleading by amendment® It has been held improp¬ 
er to raise an objection to the nonjoinder of a party 
plaintiff by a motion to strike the whole petition or 
complaint but it has also been held that the mat¬ 
ter of a nonjoinder of a proper party plaintiff 
should be raised by a motion to strike the com- 
plaint^i 

Under code provisions giving the court power to 
add parties, objection to nonjoinder of parties plain¬ 
tiff may be taken by motion to join the missing 
plaintiff,^® while under codes providing demurrer 
as the only method of raising an objection for a de¬ 
fect of parties plaintiff appearing on the face of 
the complaint the objection should not be taken by 
a motion to join.^® 

Objections or demurrer to evidence. Ordinarily 
it is improper to raise an objection to defect of 
parties plaintiff by objections to the introduction of 
evidence^^ or by a demurrer to the evidence.15 
However, it has been held that in an action ex con¬ 
tractu, where the nonjoinder of necessary parties 
to the cause of action does not appear on the face 
of the petition, defendant can take advantage of 
the nonjoinder by demurrer to the evidence.^^ 
Where an action, by statute, must be prosecuted by 
the real parties in interest, a nonjoinder of a part- 


98. Tex.—Simpson v. Foster, 46 
Tex. 618. 

47 C.J. p 194 note 68. 

99. Okl.—^Panther Oil & Gas Co. v. 
Brown, 89 P.2d 150, 170 Okl. 210. 

Affidavit of defense 
Pa.—^Rlgrney v. Britton, Com.Pl., 24 
West.L..J. 128. 

1. N.J.—Smith V. Miller, 13 A. 39. 
49 N.J.Law 521. 

47 O.J. p 198 note 30—9 C.J. P 89 
note 3. 

2. N.T.—^Bhle v. Purdy, 6 Wend. 
629. 

3. Me.—^Marshall v. Jones, 11 Me. 
54. 

R.I.—Clapp V, Pawtucket Savings 
Inst, 8 A. 697, 15 R.I. 489. 

4. Md.—Wallis V. Dllley, 7 Md. 237 
* —Armstrong v. Robinson, 5 Gill A 

J. 412. 

5., Tex.—^Parks v. Dial, 56 Tex. 261. 
63 O.J. p 972 note 59. 

8, Mo.—^McKee v. Downing, 124 S. 

W. 7, 224 Mo. 115. 

N.T.—Sabol V. Frost, 217 N.T.S. 757, 
217 APP.D1V. 254. 

Motion to dismiss or for nonsuit see 
Dismissal and Nonsuit 9 63 c (2). 


7. Minn.—^Mason v. St Paul Fire & 
Marine Ins. Co., 85 N.W. 13, 82 
Minn. 836, 83 Am.S.R. 433. 

8. Ind.—^Moore v. Harmon, 41 N.B. 
599, 142 Ind. 555. 

9. N.T.—Becker v. Hercules Foun¬ 
dries, 33 N.T.S.2d 367, 263 App. 
Div. 991, appeal denied 34 N.T.S. 
2d 524, 264 App.Dlv. 721. 

47 C.J, p 198 note 27. 

Motion held properly denied 

In action to recover for loss of 
commissions on policies which de¬ 
fendant failed to maintain in force 
under agreement with plaintiff, de¬ 
fendant’s motion for order directing 
plaintiff to serve amended complaint 
on ground of defect of parties plain¬ 
tiff and for other relief was held 
properly denied.—^Heeran, Blight & 
Haas V. IT. S. Freight Co., 285 N.T.S. 
264, 246 App.Div, 814. 

10. Iowa.—Sullivan v. Gaul, 200 N. 
W. 12, 198 Iowa 630. 

47 C.J. p 197 note 16. 

11. N.J.—^Becker v. Kelsey, 157 A. 
177, 9 N.J.M1SC. 1266. 

12. N.T.—Sisson V. Hassett, 280 N. 
T.S. 148, 166 Misc. 667, 

47 C.J. p. 197 note 16. . 
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Joinder of insurer 
On motion to require plaintiff su¬ 
ing for damages to automobile to 
amend complaint and bring in as 
party the insurer which paid part 
of plaintiff’s claim under deductible 
collision policy, plaintiff could not 
rely on agreement authorizing insur¬ 
er’s attorney to bring suit for plain¬ 
tiff’s claim and providing for divi¬ 
sion of proceeds of suit or of com¬ 
promise thereof, where Insurer was 
not party or signatory to such 
agreement and insurer did not re¬ 
assign its interest in plaintiff’s claim 
to plaintiff.—Sisson v. Hassett, su¬ 
pra. 

13. OaL—^MacLeod v. Moran, 106 P. 
932, 11 Cal.App. 622. 

47 C.J. p 197 note 17. 

14. Kan.—Coulson v. Wing, 22 P. 
670, 42 Kan. .607, 16 Am.S.R. 603. 

Mo.—Clarkson v. Importers’ & Ex¬ 
porters’ Ins. Co., App., 16 S.W.2d 
939. 

15. Mo.—Godfrey v. Kansas City 
Light, etc., Co., 247 S.W. 461, 213 
Mo.App. 189. ' 

16. Mo.—^Peters v. McDonough, 37 

S.W.2d 530, 827 Mo. 487. 
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ner as a plaintiff, where first appearing in plain¬ 
tiff’s evidence, may be objected to by demurrer to 
the evidence and although a statutory provision 
declares that, if the defects in a petition do not ap¬ 
pear on its face, they must be made by answer, and 
if not so made will be deemed waived, where the 
fact of partnership does not appear in a petition by 
a partner and defendant is ignorant of the partner¬ 
ship until disclosed on the trial, he may then raise 
the objection of nonjoinder without amendment of 
his answer on demurrer to plaintiffs evidence.^^ 

Exception, Under local practice, when nonjoin¬ 
der of parties plaintiff appears from the face of 
plaintiffs initial pleading, it may be proper to raise 
the objection by exception.!^ Where the name of 
the missing plaintiff is apparent from the face of 
the complaint, defendant need not point it out in an 
exception for nonjoinder j^o nor need he do so 
where means of identification are given.^i An ex¬ 
ception for nonjoinder of parties plaintiff will not 
lie where the nonjoinder does not appear from the 
face of the complaint .22 An exception to the ju¬ 
risdiction of the court over the subject matter does 
not raise the issue of nonjoinder of parties plain- 
tiff.23 . . . 


(2) Demurrer 

(a) In general 

(b) Form 

(a) In General 

The objection of nonjoinder of parties plaintiff or¬ 
dinarily may be raised by demurrer where, but only where, 
the defect appears on the face of the plaintiff’s plead¬ 
ing. 

A demurrer is sometimes an appropriate mode of 
raising the question of nonjoinder of a party plain¬ 
tiff.Thus, in general, where a nonjoinder of 
parties plaintiff appears on the face of the com¬ 
plaint, the objection may,25 and ordinarily must,26 
be taken by demurrer, although, conversely, where 
the defect does not appear on the face of the com¬ 
plaint, it need not,^^ and cannot,28 be so taken. It 
has been held that, while demurrer for defect of 
parties plaintiff will lie for nonjoinder of a neces¬ 
sary party,^^ it will not lie for nonjoinder of a 
merely '"proper” party.^<^ A complaint which shows 
a cause of action in favor of all plaintiffs and 
against all defendants is not subject to demurrer on 
the ground of a defect of parties plaintiff.^’i 

Missing plaintiff as alive or dead. It has been 


17. Okl.—Stlnchcomb v. Patteson, 
167 P. 619, 66 Okl. 80. 

18. Kazi;—^Atchison, etc., R. Co. v. 
Hucklebridsre, 64 F. 58, 62 Kan. 
606. 

19. Tex.—May v. Slade, 24 Tex. 206. 
47 C.J. p 197 note 18—63 G.J. p 972 

note 60. 

20n La.—^Rugely v. Gill, 15 La.Ajnn. 
609. 

47 C.J. p 197 note 19. 

81. La.—^De St Rpmes v. Levee 
Steam Cotton Press Co.} 84 Leu 
Ann. 419. 

47 C.J. P 197 note 20. 

2^ Tex.—^Roane v. Ross, 19 S.W. 
339, 84 Tex. 46—^Mayotown Lum¬ 
ber Co. V, Nacogrdoches Grocery 
Co., Com.App., 236 S.W.. 704. 

23. Tex.—^Western Union Tel. Co. v. 
Brooks, CIv.App., 221 S.W. 1024. 

47 C.J. p 197 note 22. 

24. U.S.—^Parni v. Tesson, HI., 1 
Black 309, 17 L.Bd. 67. ,. 

Pa.—^Biirg V. Karwan, Com.Pi., 26 
Wash.Co. 15, 58 York Legr-Rec, 136. 
Tex.—^Hill V. Kelsey, Civ.App., 89 
S.W.2d 1017, error dismissed. 

47 aJ. p 961 note 69—64 C.J. p 466 
note 4&—63 OIJ. p 972 note 61. 

26. Ala.—Becker Rooitog Co. - v. 

Pike, 160 So. 692, 230 Ala. 289. 
ArlS.-^Boyle v. Webb, 94 P.2d 642, 
64 Aria. 188. 


Cal.—Jolley v. Clemens, 82 P.2d 61, 
28 Cal.App.2d 65. 

III.—Binet V. Reilly, 2 Ill.App. 316. 

Ind.—Gilbert v. Allen, 67 Ind. 624— 
Hays v. Lanier, 3 Blackf. 322— 
George v. Massey Harris Co., 34 
N.B.2d 966, 109 Ind.App. 305. 

Ky.—^Allen v. Lucket, 3 J.J.Marsh. 

164—Banks v. Bosler, 4 Bibb 573. 
N.C.—Shuford v. Yarbrough, 160 S.B. 
618, 198 N.C. 6. 

Okl.—^Hatten v. Interocean Oil Co., 
78 P.2d 392, 182 Okl. 466, 116 A. 
L.R. 727—Oklahoma State Bank of 
Ada V. Reading, 66 P.2d 752, 176 
Okl. 263. 

9 C.J. p 89 note 4—47 C.J. P 194 note 
69—r63 C.J. p 972 note 60. 

Graving oyer in action on bond 
At common law the correct mode 
of objecting to a nonjoinder of par¬ 
ties plaintiff in an action on a bond 
is for defendant to crave oyer of 
the bond and to demur generally, 
unless it appears on the face of the 
declaration that there is another ob¬ 
ligee, in which case defendant may 
demur without craving oyer.—^Bhle 
V. Purdy, 6 Wend. (N.T.) 629. 

26. Minn.—^Flowers v. Germany 1 
N.W.2d 424, 211. Minn. 412. 

Mo.—Lochmann v. Brown, App., 20 
S.W.2d 661—Clarkson v. Import¬ 
ers* & Exporters* Ins. Co., App., 
16 S.W.2d 939. 

N.C.—Sims V. Dalton, 162 S.B. 660, 
20i N.C. 249. 

Or.—^Mclnnls v. Atlantic Inv. Cor¬ 
poration, 3 P.2d 118,’ 137 Or. 648, j 
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rehearing denied 4 P.2d 314, 137 
Or. 648. 

47 C.J. p 194 note 70, p 961 note 69 
[a] (1). 

27. Mont.—^Marcellus v. Wright, 164 
P. 714, 61 Mont 569. 

47 C.J. p 194 note 71. 

28. Ind.—^Brown v. Stapleton, 24 N. 
B.2d 909, 216 Ind. 387. 

N.C.—Cheshire v. First Presbyterian 
Church of Raleigh, 17 S.B.2d 844, 
220 N.C. 393. 

S.D.—^Board of Education of Inde¬ 
pendent School Dist of City of 
Huron v. Whisman, 229 N.W. 622, 
56 S.D. 472. 

47 C.J. P 194 note 72, p 961 note 69 
[a] (3)—9 C.J. p 89 note 6. 

29. Idaho.—^Taylor v, Lytle, 141 P. 
92, 26 Idaho 97. 

Action ex contractu 

At common law, objection of non¬ 
joinder of necessary party plaintiff 
in action ex Contractu may be made 
by demurrer.—Langford v. King 
Lumber & Manufacturing Co., 181 
So. 896, 132 Fla. 143. 

30. Idaho.-^Taylor v. Lytle, 141 P. 
92, 26 Idaho 97. 

Nonjoinder of partner 
Defendant in ^ action In tort majr 
not demur, although It appears on 
the face of the pleadings that there 
is a partner who ought to be Joined. 
-rGarlisle v., McAlester, 63 S.W. 68L 
3 ind.Terr. 164. 

31. . Or.^Barr v. Woodbiiry, 300 P. 
497, 186 Or. 647.. 
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held that a demurrer for defect of parties plaintiff 
will lie even though it does not appear from the 
complaint whether the missing plaintiff is alive or 
dead.It has also been held, however, that in an 
action on a bond which is joint and several as to 
the obligors, but several as to the obligees, the ques¬ 
tion of nonjoinder of parties plaintiff may not be 
raised by demurrer unless the complaint shows that 
the obligees not joined were living when the suit 
was commenced.^^ 

Oral pleadings. Where a defect of parties plain¬ 
tiff appears from oral pleadings, defendant may not 
demur but may take the objection by answer.34 

A demurrer to the answer does not relate back to 
the complaint so as to reach a. defect of parties 

plaintiff.3 5 

(b) Form 

A demurrer for nonjoinder of parties plaintiff ordi¬ 
narily should specify that It Is on this ground and should 
name or otherwise identify the missing plaintiffs; and a 
speaking or general demurrer or a demurrer for misjoin- 
der ef plaintiffs or for failure to state a cause of action, 
is generally not appropriate to raise the question of non- 
joinder of plaintiffs. 

Under codes and practice acts permitting a de¬ 
murrer, when it appears on the face of the com¬ 
plaint that there is a nonjoinder of parties plaintiff, 
and requiring the demurrer to specify the grounds 
of objection, a demurrer for nonjoinder of parties 
plaintiff should specify that it is on this ground,36 
point out the nature of the objection,^and name or 
otherwise identify the missing plaintiffs.^^ The is¬ 
sue cannot be raised by a demurrer on other 
grounds,39 such as a failure to state a cause of ac¬ 


tion^O or a misjoinder of parties plaintiff.^l A de¬ 
murrer on the ground of "defective” parties, plain¬ 
tiff is insufficient to raise the issue of a "defect” of 

parties plaintiff. 

Special or general demurrer. Ordinarily a defect 
in parties plaintiff must be raised by special demur- 
rer,4® and cannot be attacked by general demur- 
rer.44 However, in an action involving the title to 
property, a general demurrer may be sufficient to 
raise the objection of nonjoinder of one owning" an 
interest in the property,45 and, under the common- 
law doctrine that in actions ex contractu nonjoin¬ 
der of a party plaintiff goes in bar of the action, 
the objection in such an action is properly raised 
by a general demurrer.46 

A speaking demurrer is improper to raise an ob¬ 
jection with respect to defect of parties plaintifF.47 

Joint action. Where it appears from the face of 
the complaint that a cause ot action exists jointly 
in two people, a suit by only one of them is subject 
to a demurrer for want of facts^s or to a demurrer 
for defect of parties.42 . . 

(3) Plea or Answer 

(a) In general 

(b) Form 

(a) In General 

Objection to a nonjoinder of parties plaintiff may be 
raised by plea or answer where, and only where, It does 
not appear from the face of the complaint. 

It is sometimes necessary or proper to raise, the 
objection of nonjoinder of parties plaintiff by plea 
or answer.50 Thus, as a rule, a defect of parties 


32. Minn.—^Porter v. Fletcher, 25 
Minn. 493. 

N.Y.—Sullivan V, New York, etc., 
Cement Co., 28 N.E. 820, 119 N.Y. 
348, 356. 

47 C.J. p 194 note 78. 

83. Nev.—^Eeegan v. Dee^ran, 37 -P. 
360, 22 Nev. 185. 58 Am.S.R. 742. 

9 O.J. p 89 note 7. 

84. N.Y.—^Moppar v. WlltcMfc, 107 
N.Y.S. 594, 56 Misc. 676. 

47 C.J. p 195 note 74. 

86. Ind.—McEwen v, Hussey, 28 
. Ind. 895. 

36. Ind.—Cox V. Bird, 66 Ind. 277. 

47 C.J. p 195 note 81. 

37. Wis.—White v. White, 111 N.W. 
1116, 132 Wls. 121. 

47 C.J. p 196 note 82. 

88. Ala.—^Birminffham Trust &, Sav- 
Ingrs Co. V. Ansley, 173 So. 378, 
284 Ala. 37. 

47 C.J. p 196 note'83. 

39.. Cai.—Satren v. Sponheim, 249 
F. 196, 199 Gal.. 866. 
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Or.—^Pulkrabek v. Bankers' Mortgr. 
Corp., 238 P. 347, 116 Or. 879. 

40. Ind.—Cox V. Bird, 66 Ind. 277. 

47 C,J. p 196 note 85. 

41. S.D.—^Mader v. Plano Mf^. •do., 
97 N.W. 848, 17 S.D. 653. 

Misjoinder of parties plaintiff as 
ground for demurrer see infra § 
132. 

42. Or.—Anderson v. E^t Oregon 
Lumber Co., 211 P. 937, 106 Or. 
459, 464. 

47 C.J. p 196 note 87. 

48. Ga.—Jackson v. Troup County, 
27 S.E.2d 343, 70'Ga.App. 68. 

Mo .—^Porck V. Prudential Ins. Co. of 
America, 66 S.W.2d 983, 228 Mo. 

; App. 316. 

44. Ga.—^Burkhalter v. People's 
Bank, 165 S.E. 749, 175 Ga. 744— 
Greenwood v. Starr, 168 S.E. 500,^ 
174 Ga. 508. 

47 C.J. p 195 note 81 [a]. 

45. Tex.—^Ball v. Cundiff, Cty.App., 
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127 S.W.2d. 502, error dismissed. 
Judgment correct 

48. N.Y.—^Bentley v. Smith, 8 Cai. 
170. 

47 C.J. p 196 note 92. 

47. N.C.—Reel v. Boyd, 141 S.B. 891, 
196 N.C. 273. 

48. Ky.—Quisenberry v, Artis, 1 
Duv. 30. 

47 C.J. p 196 note 89. 

49. N.Y.—Welnfeld v. Bergner, 114 
N.Y.S. 284. 

47 C.J. p 196 note 90. 

60. Fla,—Langford v. EZing Lumber 
& Manufacturing Co., 181 So. 395, 
182 Fla. 143. 

Tex.—Safeway Stores of T^as * v. 
Rutherford, Civ.App., 101 S.W.2d 
1055, affirmed 111 S.W.2d 688, 180 
Tex. 466'!—Galveston, H. &. S. A. 
Ry. Co;: y. Mallott, Civ.App., 6 S. 
W.2d..432,, enor dismissed. 

47 CJ. p 961 note 69—64 C.J. p 466 
, note 41, p 466^ note 44—63 C.J. p 
972 note 6L 



§119 


PARTIES 


67 C.J.S. 


plaintiff not apparent from tlie face of the com¬ 
plaint is to be taken advantage of by plea or an¬ 
swer and,' conversely, can be so taken advantage 
of Ofily where it does not appear from the face of 

the complaintS 2 

(b) Form 

As a rule, a plea or answer, In order to raise the ob¬ 
jection of nonjoinder of parties plaintiff, should specifical¬ 
ly point out the defect, and a general denial Is Insuffi¬ 
cient; but a general denial may suffice ‘where the objec¬ 
tion goes to the existence of the cause of action. 

As a rule, where it is sought to take advantage 
of a defect of parties plaintiff by way of plea or 
answer under the codes, the objection must be spe¬ 
cifically raised and the alleged defect pointed out,®^ 
and a general denial is insufficient.^^ Thus, in an 
action ex delicto, the nonjoinder of a person who 
should be joined as a plaintiff cannot be taken ad¬ 
vantage of under a plea of the general issuers ex¬ 
cept for the purpose of diminishing the amount of 
the recovery.®® However, where the objection goes 
to the existence of the cause of action, it may be 
raised under a general denial®*^ or under the general 


issue.®s Moreover, it has been held that, in an ac¬ 
tion ex contractu or in assumpsit, if a party, who 
ought to join as plaintiff, is omitted, defendant may 
take advantage of such omission under the general 
issue.®® In an action by a partnership on a bill, 
nonjoinder of a partner may not be set up on the 
plea of non est factum.®® 

Where the objection should be raised specifically, 
the plea or answer should set forth the facts®^ in 
a clear and distinct manner,®^ and name®® or other¬ 
wise identify®^ the parties omitted. According to 
some authorities the residence of the missing par¬ 
ties should also be set forth where this is necessary 
to give plaintiff a better writ.®® There is also au¬ 
thority to the effect that an answer alleging a de¬ 
fect of parties plaintiff must show that the addi¬ 
tional parties are within the jurisdiction of the 
court.®® An answer setting up nonjoinder is some¬ 
times held insufficient if it fails to show that the 
omitted party or parties were living when the com¬ 
plaint was filed.®*^ Where it is alleged that a part 
owner has not joined as plaintiff, it must be shown 
that he is not a defendant.®® 


51. Ala.—^Becker Roofing: Co. v. 
Pike, 160 So. 692, 230 Ala. 289. 

Ariz.—^Boyle v. Webb, 94 P.2d 642, 
54 Ariz. 188. 

Cal.—Jolley v. Clemens, 82 PJd 51, 
28 CaJ.App.2d 55. 

Ind.—Georgre v. Massey Harris Co., 
34 N.B.2d 966, 109 Ind;App. 305. 
Minn.—Plowers v. Qermann, 1 N.W. 

2d 424, 211 Minn. 412. 

Mo.—Lochmann v. Brown, App., 20 
S.W.2d 661. 

Neb.—^Brookmire v. Rosa, 51 N.W. 
840’, 34 Neb. 227. 

N.C.—Cheshire v. First Presbyterian 
Church of Raleigh, 17 S.E.2d 344, 
220 N.C. 393—Sims v, Dalton, 162 
S.E. 660, 202 N.C. 249. 

Okl.—Hatten v. Interocean -Oil Co., 
78 P.2d 392, 182 Okl. 466, 116 A.L.. 
R. 727—Oklahoma State Bank of 
Ada V. Beading, 65 P.2d 752, 176 
Okl. 253. 

47 C.J. p 196 note 94, p 961 note 69 
[a] (2)—9 C.J. p 89 note 99. 

52. Mo.—Clarkson v. Importers* & 
Exporters* Ins. Co., App., 16 S.W. 

47*C.J.*p 196 note 95. 

53. Okl.—^Panther Oil & Gas Co. v. 
Brown, .89 P.2d 160, 170 OkL 210. 

Wyo.—Oorpitf juris oited in. Holly 
Sugar Corporation v. Fritzler, 296 
P. 206, 218, 42 Wyo. 446. 

47 C.J. p 196 note 99. 

54. Okl.—^Panther Oil & Gas Co. v. 
Brown, 39 P.2d 160, 170 Okl. 210. 

47 C.J. p 196 note 1, p 962 note 61. 

55. N.C.—Lewis v. McNatt, 66 N.C. 
63. 

Or.-^Slmon v. Trummer, 110 P. 786, 
67 Or. 163. 


56. N.Y.—Abbe v. Clark, 81 Barb. 
288, 

Or.—^imon v. Trummer, 110 P. 786, 
57 Or. 163. 

57. Mo.—^Upham v. Allen, 76 Mo. 
App. 206. 

58. U.S.—Cochran v. Brannan, D.C. 
Ala, 196 F. 219. 

47 C.J. p 197 note 13, 

In replevin, an objection of non¬ 
joinder of plaintiffs may sometimes 
be taken on the trial under the gen¬ 
eral issue. 

Mo.—Upham v. Allen, 76 Mo.App. 
206. 

N.C.—Heaton v. Wilson, 81 S.B. 671, 
123 N.C. 398. 

69. Ill.—^Laaher v. Colton, 80 N.B. 
122, 226 Ill. 234—Fairbanks v. 

Badger, 46 Xll.App. 644—^Dinet v. 
Reilly, 2 Ill.App. 816. 

Me.—Paulsen v. Paulsen, 66 A.2d 420 
—^Moores v. Inhabitants of Town 
of Springfield, 64 A.2d 669—Jones 
V. Lowell, 36 Me. 538. 

Tex.—Holliman, v. Rogers, 6 Tex. 
91. 

1 C.J. p 126 note 82. 

Joint contract 

Want of proper, plaintiffs in action 
on joint contract is exception to 
merits, and defendant may take ad¬ 
vantage of such omission on trial 
under plea of general issue.—^Lang¬ 
ford v. Bling Lumber & Manufac¬ 
turing Co., 181 So. 395, 132 Fla. 143. 

In action of tort arising ez con- 
tractn, defendant may take ad¬ 
vantage of the nonjoinder of a par¬ 
ty plaintiff under the general issue 
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on the trial.—Scott v. Brown, 48 N. 
C. 641—1 C.J. p 126 note 86. 

STonJolnder of partner as plaintiff 
in an action on contract may be 
urged under a general issue of non- 
assumpsit.—Lajsher V. Colton, 80 N. 
B, 122, 226 Ill. 234—47 C.J. p 961 
note 6$. 

CodbUgee in bond 
It has been held that nonjoinder 
of a codbligee in a bond may be 
raised under the plea of the general 
issue.—^Parni v. Tesson, Ill., 1 Black 
309, 17 L.Bd. 67. 

60. Pa.—^Porter v. Cresson, 10 Serg. 
& R. 257. 

61. Tex.—^Price v. Wakeham, 107 S. 
W. 132, 48 Tex.ClvJi.pp. 339. 

47 C.J. p 196 note 2. 

62. Mont—Church v. Zywert 190 
P. 291, 68 Mont 102. 

63. Minn.—^Holden, etc., Mut. Fire 
Ins. Co. V. Chicago Great Western 
R. Co., 139 N.W. 157, 120 Minn. 
230. 

47 C.J. p 196 note 4. 

64. Conn.—Wadsworth v. Wood, 1 
Day 28. 

66. Conn.—^Beach v. Baldwin, 9 
Conn. 476. 

47 C.J. p 197 note 6. 

66. Wis.—^Door County v. Keogh, 46 
N.W. 937, 77 Wis. 24. 

47 CJ. p 197 note 7. 

67. Nev.—^Deegan v. Deegan, 37 P. 
360, 22 Nev. 186, 68 Am.S.R. 742. 

68. Ky.—^Bell v. Layman, 1 T.B. 

I Mon. 89, 16 Am.D. 88. 
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§ 120 


. Verified pleadings. Where a statute so requires, 
a plea or answer setting up nonjoinder of parties 
plaintilf must be verified.®^ 

§ 120. -Time of Objection and Waiver 

a. In general 

b. Waiver 

a. In General 

An objection of nonjoinder of parties plaintiff ordi¬ 
narily should be raised at the first opportunity, in due 
order of pleading, .and before trial; and It comes too 
late where made at the close of the evidence or after ver¬ 
dict or Judgment. 

An objection because of a defect of parties plain¬ 
tiff should be raised at the first opportunity,^0 in 
due order of pleading,and ordinarily before filing 
a plea in bar^^ and before trial.'^^ So the objection 
may not be made at the close of the evidence,*^^ or 
on final argument,*^® or after verdict,*^® or after 
judgment on trial of the issucs'^'^ or by default.^® 


However, where the defect of parties plaintiff is 
first discovered in the course of the trial, objection 
may be made at that time.^® Moreover, it has been 
held that a failure to join persons who ought to be 
plaintiffs in an action on a joint contract is fatal on 
objection at any stage of the action,®® 

Failure to object as aff<ecting amount of recov¬ 
ery. In the absence of a plea of defect of parties 
plaintiff, one of several parties jointly interested in 
the claim may recover the whole amount due in 
an action ex contractu®^ or in proportion to his in¬ 
terest in an action ex dfelicto.®® 

b. Waiver 

An objection of nonjoinder of parties plaintiff ordi¬ 
narily is waived where not raised at the proper time and 
in the proper manner, as by an appropriate demurrer or 
answer. 

An objection of nonjoinder of parties plaintiff is 
waived by failure to raise the objection®® at the 
proper time and in the proper manner,®4 as by de¬ 


es. Ga.—Jackson v. Troup County, 
27 S.E.2d 343, 70 Ga.App. 68. 

47 C.J. p 197 note 11. 

70. U.S.—Corpus Juris cited iu 
Capital Fire Ins. Co. of Cal. v. 
Langhorne, C.O.A.Minn., 146 F.2d 
237, 243. 

Okl.—Panther Oil & Gas Co. v. 

Brown, 39 P.2d 150, 170 Okl. 210. 

47 C.J. p 198 note 31. 

Objection will receive little favor 
An objection, not made until Anal 
stage of proceedings, to nonjoinder 
of necessary parties plaintiff will 
receive little favor by courts and, 
in order to be available, decree or 
order must appear to deprive omit¬ 
ted party of some material rights 
without hearing.—^McCullough v. 
Schuberth, 79 N.E.2d 754, 334 Ill. 
App. 333. 

In limine 

Where parties not joined as plain¬ 
tiffs were merely proper parties, de¬ 
fendant's objection to their nonjoin¬ 
der should have been taken in limine. 
—Wemple v. B. F. Goodrich Co., 4 A. 
2d 610, 126 N.J.Eq. 109, reversed on 
other grounds 8 A.2d 326, 126 N.J.E< 1 . 
220 . 

71. Tex.—Safeway Stores of Texas 
v. Rutherford, Civ.App., 101 S.W. 
2d 1065, aihrmod 111 S.W.2d 688, 
130 Tex. 466. 

47 O.J. p 198 note 82. 

72. Ind.—Moore v. Harmon, 41 N» 
E. 599, 142 Ind. 656. 

Pa.—Conrow v. Conrow, 16 A. 522. 

iz. Conn.—Commercial Discount Co. 
V. Town of Plainfield, 180 A. 311, 
120 Conn. 274. 

ind.—Johann Realty Corporation v, 
Kirkpatrick, 189 K.E. 843, 99 Ind. 
App. 70* 


Mo.—Hoerrman v. Latham, App., 71 
S.W.2d 70. 

47 C.J. p 198 note 34. 

74. Mass.—Meaney v. Kehoe, 63 N. 
E. 925, 181 Mass. 424. 

47 C.J. p 198 note 36. 

Ameudmeut held properly refused 
Refusal to permit defendant to 
amend its answer by adding allega¬ 
tion that third person was a neces¬ 
sary party plaintiff was held not 
error, where leave to amend was 
asked at close of plaintiff's case and 
no reason was shown for not having 
raised point before trial.—^Boggs v. 
Mbssouri-Kansas-Tcxas Ry. Co., 80 
S.W.2d 141, 336 Mo. 628. 

75. Wash.—State v. Terry, 133 P. 
386, 74 Wash. 208. 

76. Or.—^Toung v. Stlckney, 70 P. 
345, 46 Or. 101. 

47 C.J. p 198 note 37. 

77. Ill.—McCullough V. Schuberth, 
79 N.E.2d 754, 334 Ill.App. 333. 

47 C.J. p 108 note 38. 

78- La—Edwards v. Smith, 10 La. 
Ann. 636. 

79. Cal.—Burr v. San Francisco 
United R. Cos., 12C P. 873, 163 Cal. 
663. 

47 C.J. p 198 note 40. 

Dismissal or nonsuit where defect 
does not appear from pleadings 
but is first disclosed at the trial 
see Dismissal and Nonsuit $ 63 c 
( 2 ). 

immediate objeotiou on trial 
Where defect does not appear on 
face of pleadings and is first discov¬ 
ered by defendant at trial, on dis¬ 
covery of defect matter must be im¬ 
mediately called to trial court’s at¬ 
tention by proper objection.—^Main- 
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ard V. Fowler, 42 P.2d 878, 171 Okl. 
582. 

80. Mich.—Jensen v. Gamble, 167 
N.W. 440, 191 Mich. 233. 

81. Cal.—Russ V. Tuttle, 110 P. 813, 
158 Cal. 226. 

47 C.J. p 200 note 63. 

82. Tex.—^Taylor v. Catalon, 166 S. 
W.2d 102, 140 Tex. 38. 

47 C.J. p 200 note 54. 

83. Or.—De Carli v. O'Brien, 41 P. 
2d 411, 150 Or. 35, 97 A.L.R. 693— 
Olds v. Von der Hcllen, 270 P. 497, 
127 Or. 276. 

47 C.J. p 199 note 41. 

84. U.S.—Corpus Juris cited in Cap¬ 
ital Fire Ins. Co. of Cal. v. Lang- 
horne, C.C.A.Minn., 146 F.2d 237, 
243—Midland Valley R. Co. v. Ex¬ 
celsior Coal Co., C.O.A.Ark., 86 F. 
2d 177. 

Cal.—Trenor v. Central Pac. R. Co., 
50 Cal. 222. 

Conn.—Commercial Discount Co, v. 
Town of Plainfield, 180 A. 311, 120 
Conn. 274. 

Go.—McClure v. Smith, 162 S.E. 865, 
44 aa.App. 743. 

Ind.—Johann Realty Corporation v. 
Kirkpatrick, 189 N.B. 843, 99 Ind. 
App. 70. 

Mo.—Hoerrman v. Liatham, App., 71 
S,W.2d 70. 

N.y.—Lane Lifeboat & Davit Bmp. 
Ass'n V. Lane Lifeboat & Davit 
Corp., 64 N.Y.S.2d 56, 184 Mlse. 
1041. 

Okl.—Panther Oil & Gas Co. v. 
Brown, 39 P.2d 160, 170 Okl. 210. 
Tex.—^Taylor v. Catalon, Civ.App., 
156 S.W.2d 965, reversed on other 
grounds 166 S.W.2d 102, 140 Tex. 
38. 
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murrer or answer and. this is true despite the 
fact that the defect of plaintiffs prevents defend¬ 
ant from maintaining an unpleaded counterclaim.®® 
However, an objection going to the cause or right 
of action, which also involves a defect of parties 
plaintiff, is not waived by failure to object.®*^ So 
an objection that plaintiff suing alone should sue on 
behalf of others, as well as himself, may be taken 
for the first time at the trial and is not a mere ob¬ 
jection for defect of parties.®® 

An objection to the absence of a necessary party, 
although pleaded, may, it has been held, be waived 
where defendant fails to direct the attention of the 
court to the point at the trial in any manner or 
form;®® and in some jurisdictions a demurrer be¬ 
cause of defect of parties is waived by pleading 
over.®® 

Failure duly to raise the objection that a party 
has. erroneously been made a defendant, when he 
should have been a plaintiff, constitutes a waiver of 
the objection.®! Under a rule of court giving legal 
effect to the agreement of parties to submit a case 
to referees, defendant, by agreeing to refer the 
case, may thereby waive all question of forms of. 


^7 C.J. S. 

pleading, including an alleged defect of parties 
plaintiff.?® . 

Failure to object to the nonjoinder of an im¬ 
proper party plaintiff does not waive defendant’s 
right to defeat a jdint demand of plaintiff and such 
improper party.®®* 

Failure to demur. Where the circumstances are 
such that an objection based on a defect of parties 
plaintiff should be raised by demurrer, failure so 
to raise the objection constitutes a waiver thereof,®4^ 
as where, instead of demurring, defendant answers 
to the merits,®® as by a general dkial,®® or attempts 
to raise the objection by plea or answer in abate¬ 
ment.®'^ Where the circumstances are such that an 
objection to nonjoinder of parties plaintiff should 
not be raised by demurrer, taking the objection by 
answer instead of demurrer,®® or answering over 
following overruling of a demurrer for defect of 
parties plaintiff,®® does not constitute a. waiver of 
the objection. 

Failure to raise objection by plea or answer. 
Where the circumstances are such that an objection 
based on a defect of parties plaintiff should be 
raised by plea or answer, failure so to raise the ob- 
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TOs.— Wiley V. Grindey, 32 N.W.2d 
881, 262 Wis. 496. 

47 C.Jr. P 199 note 42—63 C.J. P 972 
note 62. 

85. XT.S,—Concordia Fire Ins. Co. of 
Milwaukee v. Commercial Bank of 
Liberty, C-C-iLMo., 89 R2d 826. 

Ala.—Becker Roollhgr Co. v. Pike, 
160 So. 692, 230 Ala. 289. 

Ark.—^Home Ice Co. v. Union Trust 
Co., 50 S.W.2d 990, 186 Ark. 1026. 

Cal.—^Alhambra Building & Loan 
Ass’n V. DeCelle, 118 P.2d 19, 47 
Cal.App.2d 409—Jolley v. Clemens, 
82 P.2d 61, 28 Cal.App.2d ^6—Irer 
v. Gawn, 277 P. 1063, 99 Cal.App. 
17. 

Ca.—McClure v. Smith, 162 S.E1. 866, 
44 Ga,App. 743. 

Kan.—^Federal Savings & Loan Ins. 
"Corporation v. Hatton, 136 P.2d 
669, 166 Kan. 673. 

Minn.—^Flowers v. Germanh, 1 N.W^ 
2d 424, 211 Minn. 412. 

Mo.—^Hendon v. Kurn, 174 S.W.2d 
'806;' 361 Mo.-980 —Boggs v. Mis- 
souri-Kansas-Texas By. Co., 80 -S. 

' w.2d 141, 336 Mo. 628—Collins v. 
Lindsay, 26 S.W.2d 84—State ex 
rel. and to Use of City of Maple¬ 
wood V. Southern Surety Co., 19 
S.W.2d 691, 323 Mo. 160—Superior 
Minerals Co. v. Missouri Pac. R, 
Co.,- 46 S.W.2d 912, 227 Mo.App. 
1044, certiordri quashed State ex 
rel. and to Use of Missouri Pac. R. 
Co. V. Hald, 69 S.W.2d 690, 832 Mo. 
616-—Lochmahn V: Brown, App., 20 
8W.2d 56L 


N.C.—Sims V. Dalton, 162 S.B3. 660, 
202 N.C. 240. 

Okl.—^Hatten v. Inierocean Oil Co., 
78 P.2d 392, 182 Okl. 466, 116 A.L. 
R. 727—Connecticut Fire Ins. Co. 
of'Hartford, Conn., v. Farmers Un¬ 
ion Co-op. Gin of Ladessa, 60 P.2d 
724, 177 Okl. 407—Oklahoma State 
Bank of Ada v. Reading, 66 F.2d 
762, 176 Okl. 253—^Tudor v. Amer¬ 
ican Inv. Co. of Enid, 21 P.2d 1066, 
163 Okl. 274. 

Or.-^McInnis v. Atlantic Inv. Cor¬ 
poration, 3 P.2d 118, 137 Or. 648, 
rehearing denied 4 P.2d 814, 137 
dr. 648. 

Wis.—^Frederick v. Great Northern 
Ry. Co., 24a N.W. 387, 207 Wis. 
234, 80 A.L.R. 984, modified on 
other grounds 241 N.W.- 863, 207 
Wis. 234. 

47 C.J. p 199 note 43, p 962 note 65. 
Indispensahle party 

The objection that there is a de¬ 
fect of parties plaintiff is waived if 
not seasonably and properly raised 
by defendant unless the absent par¬ 
ty is indispensable. 

Xj.s.— Capital Fire Ins. Co. of Cal. v. 
Lan'ghorne, C.C.A.Mlnn*, 146 F.2d 
287. 

Ark.—Drainage Distl No. 7 v. Haver- 
stick, 63 «.W.2d 689, 186 Ark: 374. 
86, Ga.—^McClure v. Smith, 162 S.B. 

865, 44 GauApp. 743.. 

47 C.J. p 200 note 44. 

87- N.T.—-Day v. New Lots, 13 N.B. 
. 915, 107 N:Y. 148. 

.47 O.J. p 200.note 48, 
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88. N.Y.—Greene v. Breck, 10 Abb. 
Pr. 42. 

47 C.J. p 200 note 49. 

89. N.Y.—^Lawrence v. Greenfield 
Cong. Church, 68 N.B. 24, ,164 N. 
Y. 116. 

90. Mo.—Continental Zinc Co., v. 
Amsden, 102 ^.W. 1087, 126 Mo. 
App. 512. 

47 C.J. p 200 note 46—54 C.J. p 466 
note 42. 

91. Ky.—^House v. Wilson, 7 Ky.Op. 
607. 

92. Mass.—Austin v. Kimball, 12 
Cush. 486. 

93. N.Y.—Sperry v. Heilman, 21 N, 
Y.S. 1014, 2 Misc. 4l4. 

47 C.J. p 200 note 60. 

94. Ariz.—^Boyle v. Webb, 94 P.2d 
642, 64 Ariz. 188. 

Cal.—Risley v. Clark, 8 P.2d 872, 121 
Cal.App. 86. 

47 C.J. p 20a note 69. 

95. Mo.— Byrd v. Bankers’ & Ship¬ 
pers’ Ins. Co., 28 S.W.ad 423, 224 
Mo-App. 461. 

47 C.J. P 201 note 60. 

96. Mo.—Stone. V. McConnell, 187 S. 

. W. 884. , . 

97. Mo.—^Devers v. Howard, 88 Mo. 
App. 263. 

98. S.D.—^Burnett v. Costello, 87 N. 
W. 575, 16 S.D. 89. 

47 C.J. P 201 note 64. 

99. Colo.—^Hardy v. Swigart, 63 P. 
.380, 25 Colo. 136. 

47 C.J. P 20i note 65. 
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jiection constitutes a waiver thereof.^ . tJnder the 
common-law rule that a nonjoinder o£,p;arties plain¬ 
tiff in an action on a joint contract is fatal at any 
stage of the proceedings, failure to plead the defect 
in abatement does not constitute a waiver of it.^ 

Failure sufficiently to specify objection. Where 
defendant, although raising an objection to non¬ 
joinder of parties plaintiff by demurrer, answer, or 
other general method, nevertheless fails specifically 
to set forth the nature of the objection, in compli¬ 
ance with the practice of the particular jurisdiction, 
such failure results in a waiver of the objection 
and this rule has been applied to objections to 
amended pleadings.’^ However, failure specially to 
demur for nonjoinder of parties plaintiff does not 
constitute a waiver of the defect where the circum¬ 
stances are such that the objection goes to the ex¬ 
istence of the cause of action.^ 

Failure to object by motion to join. Under code 
or statutory provisions giving the court power to 
add parties, an objection for defect of parties plain¬ 
tiff may be waived if not taken by motion to join: 
the missing plaintiff,® made at a specified term of 
court.7 

Effect of waiver. Where defendant has waived 
the nonjoinder of parties plaintiff, he may not ques¬ 
tion the jurisdiction of the court on this ground.® 
Waiver of a defect of parties plaintiff in an ac¬ 
tion on a joint contract does not change the rule 
that damage to all must be shown as a prerequisite 
to recovery.® 

§ 121. -Evidence 

Evidence must be adduced to show that necessary 


parties plaintrff have not befn Joined, where the non¬ 
joinder does not appear on the face of the pleadings, and 
the burden of proving the defect is on the defendant. 

. W^here the nonjoinder of necessary parties plain¬ 
tiff does not appear on the face of the pleadings, 
evidence must be adduced that there are such nec¬ 
essary parties who have not been joined,^® and the 
burden is on defendant to prove such defect.^^ 
W^hcre defendant sets up a nonjoinder of parties 
plaintiff in his answer and specifies the names of 
the missing plaintiffs, evidence is admissible on be¬ 
half of defendant to prove such allegations of the 
answer.i^ jg not necessary, in order to sustain 
an averment that certain necessary plaintiffs are 
omitted, to show that all the persons named in the 
averment are parties in interest.^® The death of 
one who should have been joined in a-n action on 
the demand sued on may be" proved in order to de¬ 
feat a plea in abatement.!^ 

§ 122, -Questions of Law and Fact 

The existence of a defect of parties pfaintfff, where 
not apparent on the face of the pleadings, may involve a 
question of fact for the Jury. 

Where a defect of parties plaintiff is not appar¬ 
ent on the face of plaintifFs initial pleading' and is 
pleaded in the answer, the issue of whether or not 
such defect exists ordinarily involves a question of 
fact for the jury.^5 

§ 123. - Curing Defect of Parties Plaintiff 

A defect of parties plaintiff may be cured, as, for ex- 
anfiple, where the missing plaintiff voiuntariiy appears 
and Joins In the action or where he ceases to have any 
interest in the subject matter. 

A defect of parties plaintiff may be cured by the 


I. Aria;.—Boyle v. Webb, U P.2d 
642, 64 Arlz. 188. 

Mo.—Hendon v. Kurn, X74 S.W.2d 
806, 361 Mo. 080. 

47 O.J. p 201 not© 67. 

Prayers 

Where que.Mtion of nonjoinder of 
parties plaintiff wan not ralHed in 
the pleas, It should not have been 
considered on the prayers In which 
it was raised.—Bueehner v, Good¬ 
man, 197 A, 686, 174 Md. 131. 

a. Mich.—Jensen v. Gamble, 167 N. 

W. 440, 191 Mich. 233. 

47 C.J. p 201 note 69. 

Nonjoinder of parties plaintiff as 
ground for abat<?ment see Abate¬ 
ment and Revival } 100 b. 

8. Mo.—^Fordy; v. Prudential Ins. Co. 
of America, 66 aW.2d 983, 228 Mo. 
App. 316. 

47 C.J. p 201 note 73. 

4. Ky.—-Walton v. Washburn, 64 S. 

W. 634, 23 Ky.L. 1008. 

47 C.J. p 202 note 74. 


S. Mont.—^A^rirullural Credit Co. v. 

O'Rourke. 211 I>. 200, 66 Mont. 617. 
47 C.J. P 202 note 76. 

Failure to issue insuranoe policy 
Defect in petition of plaintiff who 
was named beneficiary In applica¬ 
tion made by another for life policy, 
and who sued for failure to issue 
policy, was not mere defect of par- 
I ties plaintiff, waived by defendant's 
failure to raise question by special 
demurrer, but total failure of peti¬ 
tion to show right of action in plain¬ 
tiff, since any duty owed by the in¬ 
surer was to applicant.—Porck v. 
J^nidentlal Ins. Co. of America, 66 
aW.2d 983, 228 MO.App. 316. 

e. Cal.—Risley v. Clark, 8 P.2d 872, 
121 CaLApp. 86. 

47 C.J. p 200 note 66. 

Bringing in new parties see supra $$ 
72-84. 

7. N.T.—Kremer v. Kremer, 225 N. 

T.S. 260, 221 App-Dlv. 747. 

47 C.J. p 200 note 67, 

11^5 


8. Wash.—Hansen v. Hansen, 188 
P. 460, 110 Wash, 276. 

47 C.J. p 202 note 77. 

9» Or.—Anderson v* East Oregon 
Lumber Co., 211 P. $37, 106 Or. 
469. 

47 C.J. p 202 note 78. 

10, La.—Chappuis St Ohappuis v. 
Kaplan, 129 So. 166, 170 La, 768. 

11. La.—Buckner v. Bealrd, 32 La. 
Ann. 226. 

47 aj. p 202 note 79. 

18« Utah.—Goodspeed v. Wasatch 
Silver Lead Works, 2 Utah 268, 

47 C.J. p 202 note 80. 

13. N.y.—Fowler v, Atlantic Mut. 
Ins. Co., 21 N.y.Super. 322. 

47 C.J. P 202 note 81. 

14. N.y.— Groot V. Agens, 14 N;EL 
407, 107 N.y. 633, 1 Sllv-A. 663. 

16. Iowa.—Enders v. Beck, 18 Iowa 

86 . 

N.Y.—^Wyckoff v. Anthony, 3 Daly 
417. 

47 CJT. p 202 note 831 
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voluntary appearance and joinder of the missing 
plaintiffor by an amendment in a proper case,^^ 
or by failure to interpose an objection.^® An ob¬ 
jection by defendant that there is a defect of par¬ 
ties plaintiff is alsp met where it is shown that the 
omitted parties have ceased to have any interest in 
the subject matter.A nonamendable defect of 
parties plaintiff is not cured by verdict®® 

§ 124. Nonjoinder of Parties Defendant 

' Where an objection as to a defect cf parties defendant 
is technical, the transaction Involved In the action should, 
if possible, be given a construction which obviates the de¬ 
fect. 

Where an objection that there is a defect of par¬ 
ties defendant is technical, and the transaction in¬ 
volved in the action is capable of a construction 
which obviates the defect, such construction should 
be adopted.®^ 

§ 125. -Nature and Character of Objec¬ 

tion, and Mode of Raising 

a. Nature and character of objection 

b. Mode of raising objection 

a. Nature and Character of Objection 

A nonjoinder of parties defendant ordinarily Is con¬ 


sidered .not to deprive the court of jurisdiction; and such 
nonjoinder does not constitute a defense unless the 
missing parties are Indispensable. 

Ordinarily the nonjoinder of parties defendant 
does not deprive the court of jurisdiction®® or de¬ 
feat the action,®® and plaintiff will not be denied re¬ 
lief against defendants over whom the court has 
obtained jurisdiction solely because there is. nec¬ 
essarily involved a material question concerning the 
rights or liabilities of an absent third person who 
cannot be brought. within the jurisdiction of the 
court.®^ However, there is authority to the effect 
that failure to join one who is an indispensable 
party affects the jurisdiction of the court.®® In any 
event, in order for a nonjoinder of parties defend¬ 
ant to constitute a defense to the action, the par¬ 
ties not joined must be indispensable parties.®® 

b. Mode of Raising Objection 

(1) In genei:al 

(2) Demurrer 

(3) Plea or answer 

(1) In General 

The objection of nonjoinder of parties defendant must 
be raised in a proper manner and in accordance with 
statutory requirements. Ordinarily it cannot be raised by 
a request for Instructions' or by an objection or demur¬ 
rer to the evidence. 


16. K.D.—Corpus Jturls quoted tn 
Ulledalen v. IT. S. Fire Ins, Co.. 23 
N.W.2d 866, 872, 74 N.D. 689. 

47 C.J. p 202 note 84. 

Couseat to be bound by findings and 
Judgment 

In action to annul a marriage on 
ground of unsoundness of mind of 
plaihtifC's brother -when he contract¬ 
ed marriage, plaintiiTs counsel, by 
filing stipulation and consent ex¬ 
pressing election of plaintiff’s broth¬ 
er by his guardian to be made a par¬ 
ty and to be bound by the findings 
and Judgment, cured prevailing de¬ 
fect existing because of absence of 
plaintiff’s brother as a party to ac¬ 
tion.—^MCcClure, on Behalf of Caxu- 
thers V. Donovan, 205 P.2d 17. 33 
Cal.2d 717. 

Trustee 

Defect, if any. arising from non¬ 
joinder of resigned trustee as party 
complainant in remaining trustee’s 
suit was cured by making such re¬ 
signed trustee party defendant prior 
to appeal .from order denying mo¬ 
tion to strike parts of bill for non¬ 
joinder.—^Douglas Properties v. Stix, 
169 So. -X. 118 Fla. 364. 

IT. N.D.-<^^rpu8 Juids quoted in 
ITlledalen v. XT. S. Fire Ins. Co., 23 
N.W.2dl 856. 872/ 74 N.D. 689. 

Pa.—^Pick V. Gup, Com.Pl., 32 Berks 
Co. 133. 


Tenn.—Grigsby v. Rhode Island Ins. 

Co., 11 Tenn.App. 887. 

47 C.J. p 202 note 86. 

18. N.D.—Corpus d'uris quoted In 
Ulledalen v. U. S. Fire Ins. Co.. 28 
N.'W.2d 866, 872, 74 N.D. 689. 

S.C.—Kirton v. Howard, 134 S.H. 869, 
137 S.C. 11. 

19. N.D.—ITlledalen v. U. S. Fire 
Ins. Co., 23 N.W.2d 866, 74 N.D. 
689. 

Belinqulshment of interest under as¬ 
signments 

The defect is cured where the 
missing plaintiffs have relinquished 
their interest under partial assign¬ 
ments and revested such interest in 
plaintiff.—Ulledalen v. U. S. Fire 
Ins, Co„ supra. 

Waiver of claim 

Failure to Join an individual as 
plaintiff could be cured by permit¬ 
ting him to file a written waiver of 
claim,—^Hamilton v. Ohio Farmers’ 
Ins. Co., 297 P. 784, 161 Wash. 669. 

20. Ga.—^Rome v. Shropshire. 37 S. 
B. 168, 112 Ga. 93. 

47 O.J. p 202 note 88. 

Amendment of defects see infra §§ 
164-169. 

21. N.T.—^Brown v. Champlin, 66 N. 
T. 214. 

22 ; Iowa.—Kiddle States Utilities 
Co. V. City of Osceola., 1 N.W.2d 
648. 231 Iowa 462—Gunnar v. 
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Town of Montezuma, 293 N.W. 1, 
228 Iowa 681. 

47 C.J. p 203 note 96. 

23. N.Y,—^Pickhardt v. (First Nat 
Bank & Trust Co., 41 N.T.S.2d 602, 
266 App.Div. 781. 

Amendable defect 

In suit to cancel trust deed, want 
of a new trustee as party defendant 
was an amendable defect.—Mason v. 
Young. 45 S.E.2d 643. 203 Ga. 121. 

24. Iowa.—Searles v. Northwestern 
Mut U Ins. Co., 126 N.W. 801, 148 
Iowa 66, 29 L,.R.A.,N.S., 405. 

Wis.—^E. L. Husting Co. v. Coca-Cola 
Co., 216 N.W. 833, 194 WIs. 311. 

25. Cal.—rPerklns v, Benguet Con¬ 
sol. Mining Co., 132 P.2d 70. 66 
Cal.App.2d 720, certiorari denied 63 
S,Ct 1436, 319 U.S. 774, 81 D.Bd. 
1721, rehearing denied 64 S.Ct 429. 
320 U.S. 803, 816, 88 LJBld. 486. 

26. Cal.—^McKelvey v. Rodriquez, 
134 P.2d 870, 67 Cal.App.2d 214. 

Absence of motion to Join 

Where persons who defendants 
claimed should have been Joined as 
parties defendant were not indis¬ 
pensable parties, and it did not ap¬ 
pear tiiat any motion wsls made to 
bring them before court as neces¬ 
sary and proper parties, demurrer to 
’defense of nonjoinder was properly 
sustained and court’s discretion ‘was 
not Invoked.—-McKelvey ▼. Rodri¬ 
quez, supra. 
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An objection of nonjoinder of parties defendant 
must be raised in the proper manner,^7 and, where 
a statute prescribes a particular and exclusive meth¬ 
od of objection, no other method of raising the ob¬ 
jection may be used.^s It has been held that a non¬ 
joinder of parties defendant can be urged by the 
court ex proprio motu.2». One raising an objection 
based on nonjoinder of parties defendant must com¬ 
ply with statutory requirements, if any, as to no- 
tice.30 

Objection or demurrer to evidence. Ordinarily 
an objection based on nonjoinder of parties defend¬ 
ant cannot be raised by an objection to the intro¬ 
duction of evidence^i or by a demurrer to the evi- 
dence.32 

Request for instructions. Ordinarily an objec¬ 
tion for defect of parties defendant cannot be raised 
by a request for instructions.33 

Motion to dismiss. Where it is proper to raise 
an objection to nonjoinder of parties defendant by 
a motion to dismiss, the motion should show who 
are the proper parties defendant that have been 
omitted,34 on analogy to the rule respecting dennir- 
rers.35 ^ motion to dismiss for insufficiency docs 
not raise the issue of a defect of parties defend- 
ant.36 

Motion to cofupcl joinder. An objection to non¬ 
joinder of parties defendant cannot ordinarily be 
raised by a motion to require plaintiff to make the 
omitted parties defendants.37 

, Exceptions. In some jurisdictions it is proper to 


raise an objection based on nonjoinder of parties 
defendant by an exception in the nature of a de¬ 
murrer,38 in which event the objection cannot be. 
raised by exception if the nonjoinder does not ap¬ 
pear on the face of plaintiff’s initial pleading.3'3 
There is authority holding that the issue of non¬ 
joinder of parties defendant cannot be raised by 
an exception to plaintiff’s initial pleading unless 
. such pleading discloses all the facts that it would 
be necessary to state in a plea in abatement.^® It 
would seem that an exception for defect of parties 
defendant should set forth the names of the miss¬ 
ing defendants.^! 

Where plaintiff alleges in the pleadings that the 
names of other parties liable with defendant are 
imknown to plaintiff, defendant cannot object to 
nonjoinder of parties by an exception on the ground 
that the pleading shows nonjoinder on its face.^3 

(2) Demurrer 

(a) In general 

(b) Form 

(a) In General 

If! general, a demurrer Is a proper mode of raising 
the objection of nonjoinder of parties defendant where, 
and only where, the defect appears on the face of the 
plaintiff's pleading. 

It is sometimes necessary that an objection of 
nonjoinder of a party defendant be raised by de- 
murrer.43 Thus, where a nonjoinder of parties de¬ 
fendant appears from the face of the complaint or 
declaration, the objection may,^^ and ordinarily 


27. Iowa.—Middle States UtIUtlos 
Co. V. City of Oaceola, 1 N.VV,2d 
643» 231 Xowa 462. 

N.X—^Henderson v. Weber, 24 A.2d 
508, 20 N.J.Misc, 67, reversed on 
other grrounds 28 A.2d 90, 129 N. 
J.Law 69. 

Pa,—Smoltzer v. Walker, 37 Pa.Di»t. 
& Co. 648—Commonwealth ex rel. 
Reno V. Dial Rock Coal Co., Com. 
PI., 63 Dauph.Co. 842. 

Affidavit of def eiLSd rolsiair qnsitiotts 
of law 

Pa.—Standard Wall Paper Co. v. 
Devlin, Com.Pl., 81 Dol.Co, 408. 

28. Conn.—Montfjomery v. Bran¬ 
ford, 142 A. 674, 107 Conn. 697. 

47 C.J, p 209 note 71. 

29. La.—Ott V. Grace, App., 13 So* 
2d 138. 

80. N.J.—Lapayowker v. Levitzky, 

. 130 A. 627, 102 N.XLaw 164. 

47 C.J. p 209 note 72. 

81. Wash,—Dickerson v. Spokane, 
,66 P. 381, 2$ Wash. 292—Greene v. 
Pinnell, 60 P. 144, 22 Wash. 186. 


32. Kan.—Larimorc v. Miller, 96 P. 
852, 78 Kan. 469. 

Miss.—Stiles V. Inman, 66 Miss. 460. 

38. Mo.—^Ilorstkotte v. Monier, 60 
Mo. 168. 

Ala.—Thornton v. Neal, 49 Ala. 
690. 

Nonjoinder of party defeiidant as 
firround for dismissal or nonsuit 
see Dismissal and Nonsuit 9 68 
<5 ( 3 ). 

35. Ala.—Thornton v. Neal, supra. 
Necessity of namingr omitted defend¬ 
ants in demurrer for nonjoinder 
see Infra subdivision b (2) (b> of 
this section. 

38. Ind.—Bray v. Black, 67 Ind. 417. 

37. N.Y.—Knickerbocker Trust Co. 
V. Oneonta, etc., II. Co., 97 N.T.S. 
673, 111 App.Div. 812, appeal dis¬ 
missed 78 N.K, 1106, 186 N.Y. 627. 

38. La.—^Putorlan v, Gerth, App., 
25 So.2d 366. 

47 C.J. p 209 note 64. 

39. Tex.—Kansas City, etc., R. Co. 
V. Wells, C1V.APP., 142 S.W. 670. 


40. Tex.—Gulf, etc., R, Co, v. 
White, Civ.App., 33 S.W. 322. . 

47 C.J. p 209 note 66. 

41. La.—De St. Romes V. Levee 
Steam Cotton Press Co., 34 La. 
Ann. 419, 

47 C.J. p 209 note 67. 

42. Tex.—^Rolman v. Vickery, Civ. 
App., 106 S.W. 4CO. 

43. Ind.—Moll V, Goedeke, 25 N.E. 
2d 268, 107 Ind.App. 446. 

Iowa.—Middle States Utilities Co. v. 
City of Osceola, I N.W.2d 643, 231 
Iowa 462. 

Mo.—Brady v. Kirby, 22 S.W.2d 62, 

’ 224 Mo,App. 184, certiorari quashed 
Sup., State ex rel. Kirljy v. Trim¬ 
ble, 32 S.W.2d 669, 326 Mo. 676. 

47 C.J. p 966 note 30. 

Bxettse for omission 
A demurrer will lie for nonjoinder 
of a party defendant in an action on 
a bond, unless a sufficient excuse is 
shown for the omisslom —Watte v„ 
Gayle, 20 Ala. $17. 

44. Ala.—^Watts V. Gayle,, supra. 
Ga.—Camp v. Klnar. 17 S.B.2d 66, 193 

Qa, 8—Exchange Bank of Savan- 
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should,^^ be raised by deinurrer.,. On the other i Action against wrong defendant. The fact that 


hand, where the nonjoinder of parties defendant 
does not appear on the face of the pleading, a de¬ 
murrer will not lie on that ground.'*® Accordingly, 
where the .question of-who are necessary parties 
def^dant is raised by demurrer,-it is to be deter¬ 
mined ordinarily by reference to the allegations of 
the pleading demurred to.^^ 

A demurrer may lie where a defect of parties de¬ 
fendant would not appear from plaintiffs initial 
pleading under an incorrect constmetion thereof 
placed on it by plaintiff, but would:appear xmder a 
correct construction.^® Of course, where it appears 
that all interested parties are in fact before the 
epurt, a demurrer for defect of parties defendant 
will be overruled,^® If a complaint states a gpod 
cause of action against defendant and shows plain¬ 
tiff entitled to some relief, a demurrer should not 
be sustained for a failure of the complaint, because 
of insufficiency of the parties, to show him entitled 
to all of the relief prayed for.®® 

Party as necessary or proper. There is authority 
holding that a complaint is not demurrable for want 
of a party defendant unless the party is a necessary 
party, rather than merely a proper party defend- 
ant,®i although a defect of necessary parties is 
ground for. demurrer.®® 


■ an action is brought against the wrong party de¬ 
fendant will'not render a complaint demurrable for 
defect of parties defendant.®® 

Defendant dead at beginning of action, A com-' 
plaint is not demurrable for a defect of parties de¬ 
fendant unless it appears therefrom that the party 
for whose nonjoinder the demurrer is interposed 
was living at the time of the commencement of the 
action.®^ According to some authority it would 
seem that, in order to render a complaint demurra¬ 
ble, it should aflSrmatively appear therefrom that 
the unjoined defendant is still living,®® while, ac¬ 
cording to other authority it would .seem that the 
complaint is demurrable unless it aflSrmatively; ap¬ 
pears therefrom that the unjoined defendant is 
dead, since there is a presumption that he is alive in 
the absence of a showing to the contrary.®® 

Defendant dying while action is pending. Under 
code provisions to the effect that, if one of two or 
more parties to; an' action dies, it may proceed 
against the survivors and the court may make an 
order to bring in the representatives of decedent, 
where a named defendant dies after commencement 
of the action, a demurrer will not lie to an amendted 
complaint omitting such defendant for failure to 
name his personal representatives as defendants 
where it does not appear that he has any.®7 


nah v. Harper, 134 S.B. 789, 85 Ga. 
App. 786. 

Ina.— rFlrst Nat. Bank v. Pothuisje, 
w26 N.B.2d 436, 217 Ind. 1, 130 A.L. 
R. 1288—George v, Massey Harris 
Co., 34 N.B.2d 956, 109 Ind.App. 
305. 

N.J.—Ordinary of State v. Bastlan, 5 
A.2d 463, 17 N.J.Misc. 105. 

N.O.—Shuford v. Yarbrough, 150 S. 
. B. 618, 198 N.C. 5. 

Okl.—^Hatten v. Interocean Oil Co., 
78 P.3d 892, 182 Okl. 465, 116 A.L. 
R. 727. 

47 CtJ. p 203 note 5, p 965 note 27— 
9 C.J. p 92 note 55. 

45. Minn.—^Flowers v. Germann, 1 
N.W.Sd 424, 211 Minn. 412. 

Puerto Rico.—^Sugar Co. v. Garcia, 
22 Puerto Rico 42. 

47 CJ. P 204 note 6; 

46. Ala.—^H. M. Price Hardware Co. 
V. Meyer,. 138 .So. 543, 224 Ala 85. 

La —Corpus J^uxls cited in Chappuis 
& Chappuis Kaplan, 129 So. l56, 
157, 170 La 763. 

Mo.^— ^Corpus Juris cited in BruUn v. 
.Katz Drug Co.,' Inc., 173 S.W.2d 
'906, 910, 351 Mo. 781—Watkins v. 
‘ Mayer, App., 103 S.W.2d 566. 

OrJ—^American Surety - Co. of New 
York V. Multnomah County, 138 P. 
• 2d 597, 171 Or. .287, 148 A.L.R. 926. 
SJD. —^Board of Education of Inde¬ 


pendent School Dist. of City of 
Huron v. Whisman, 229 N.W. 522, 
66 S.D. 472. 

Tex.—^Brown v. First National Bank 
of Corsicana Civ.App., 175 S.W. 
1122. 

TJtah.^Buhler v. Maddison, 166 P. 
2d 205, 109 Utah 245, modified on 
other grounds 176 P.2d 118, 109 
Utah 267, 168 A.L.R. 177. 

47 C.J. p 204 note 8. 

PapUure to serve a necessary par¬ 
ty, who is made a party defendant 
by an amended petition, with no¬ 
tice of the petition or its amend¬ 
ment, does not render the petition 
demurrable for defect of parties.— 
Reed v. Hollingsworth, 135 N.W. 87, 
167 Iowa 94. 

47. CaJL.—Gill v. Johnson, 13 P.2d 
867, 125 Cal.App. 296, hearing de¬ 
nied 14 P.2d 1017, 125 CaJ.App. 
296. 

48. N.J.—^Black V. Shreeve, 7 N.J. 
Eq. 440, 456. 

47 iC.J. P 204 note 7. 

49. N.Y.—O’Connor v* Virginia 

Pass.^ etc., Co., 76 N.B. 1082, 184 
N.Y. 46. 

47 C.J. p 203 note 99. 

6a Ind.—Coleman v. City of Gary, 
,44 N.£3.2d 101. 22 Ind. 446. 

5L Wls.—^Elliott V. Indemnity Ins. 
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Co. of New America 230 N.W. 87, 
201 Wis. 445. 

47 C.J. P 206 note 15. 

52. S.C.—State V. Maryland Fidel¬ 
ity, etc., Co., 104 SvB. 182, 114 S. 
C. 611. 

53. Minn.—Moran v. St Paul, 66 N. 
W. 80, 64 Minn. 279. 

47 C.J. p 203 note 8. 

54.. Ark.—^Hamilton v. Buxton, 6 
Ark. 24. 

47 C.J. p 204 note 10—9 C.J. p 92 
note 60. 

55. Ill.—Sinsheimer v. William 
Skinner Mfg. Co., 46 N.E, 26t 1®® 
Ill. 116. 

47 C.J. P 204 note 12. 

56. Vt—Needham v. Health, 17. Vt 
223. 

47 C.J. P 205 note 13, 

Joint ooutraot 

A declaration which,, after stating 
that two . defendant were jointly 
bound in the contract; sued on, pro¬ 
ceeded to declare against one only, 
was demurrable since the joinder of 
both in the commencement of the 
declaration sufilcieintly implied that 
the other .defendant, was is till living, 
—Smith V. Miller, 13 A. 89; 49 ,N.J, 
La:w 621. 

67. N.Y.—^Empire State Sav. Bank 
V. Beard, 80* N.Y.S.'766, 81 Hun 
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(b) Form 

A demurrer for nonjoinder of parties defendant should 
polht out the nature of the objection and identify the 
missing defendants; and the demurrer ordinarily should 
be a special one, and not a general or speaking demurrer, 
or a demurrer for insufficiency of facts. 

Under codes and practice acts permitting a de¬ 
murrer when it appears on the face of the complaint 
that there is a nonjoinder of parties defendant and 
requiring the demurrer to specify the grounds of 
objection, a demurrer on the ground of nonjoinder 
of parties defendant should state such ground,®^ 
should point out the precise nature of the objec¬ 
tion,and should name or otherwise identify the 
missing defendants,®® unless plaintiff can readily 
ascertain the names of the missing parties, in which 
case the demurrer need not state them.®i 

Failure to join a party defendant can and should 
be taken advantage of by special demurrer,®^ and 
ordinarily cannot be taken advantage of by general 
demurrer.®® A demurrer for insufficiency of facts 
to constitute a cause of action docs not raise the 
issue of a defect of parties defendant,®^ nor is such 
issue raised by a demurrer for defect of parties 
plaintiff®® or by a demurrer for plaintiff's lack of 
capacity to sue.®® 

A speaking demurrer cannot properly raise the is¬ 
sue of a defect of parties defendant not apparent 
from the face of the complaint,®^ 

Counterclaim, Under a statute permitting a de¬ 
murrer to an answer only on the ground that it does 


not contain a counterclaim or defense, a demurrer 
on the statutory ground is sufficient to raise the 
point that defendant cannot ‘maintain his counter¬ 
claim against plaintiff without joinder of other par¬ 
ties defendant to the counterclaim.®® 

Objection going to cause or right of action. A 
demurrer for defect of parties defendant does not 
raise the issue of the sufficiency of the complaint to 
state a cause of action,®® since such demurrer is 
equivalent to a plea in abatement^® 

A joint demurrer to a complaint on the ground 
of a defect of parties defendant will be overruled 
if the action can be maintained, without prejudice 
as to the rights of any one of the defendants, with¬ 
out bringing in new parties.^i 

(3) Plea or Answer 

(a) In general 

(b) Form 

(a) In General 

As a rule, a plea or answer Is an appropriate mode of 
raising the objection of nonjoinder of parties defendant 
where, and only where, the defect does not appear from 
the face of the‘plaintiff’s pleading. 

It is sometimes proper or necessary to raise the 
objection of nonjoinder of parties defendant by 
plea or answer.*^® Thus, where nonjoinder of par¬ 
ties defendant does not appear from the face of 
the pleadings, the objection may,73 and ordinarily 
should,be taken by plea or answer. On the other 


184, reversed on other Krounds 46 
N.B. 1131, 161 N.T. 638. 

58. Ala.—Tvoprsrett V. J. W. IwCKffctt 
Jewelry Co., 126 So. 644, 220 Ala. 

m. 

47 C.J. p 206 note 18. 

68. Ind.—Colt V. Hteks, 179 N.B. 
336, 07 Ind.App. ,177. 

Or.—Seufnrt v. Stadclman, 167 P.Sd 
936, 178 Or. 646. 

47 C.J. p 206 note 19. 

60. Ala.—Birmingham Trust & Sav¬ 
ings Co. V. Anslcy, 173 So. 378, 234 
Ala, 37, 

Ind.—Colt V. Nicks, 179 N.B. 336, 97 
Ind.Apn. 177—^Nowkfrk v. Watson, 
161 N.B. 704, 87 Ind.App. 473. 

Or.—Seutert v. Stadolman, 167 P.2d 
936, 178 Or. 646—^iVmerican Surety 
Co. of Now York v. Multnomah 
County, 138 P.2d 697, 171 Or. 287, 
148 A.L.R. 026. 

47 C.J. p 205 note 20. 

Dsmimrer held gtdllclMi.t 

Cal.—Gill v. Johnson, 13 P.2d 867, 
126 Col.App. 296, hearing denied 14 
P.2d 1017, 126 CaLApp. 296. 

61. Wls.—Buerger v. Buerger, 190 
N.W. 12G» 178 WIs. 362. 

47 C.J. p 206 note 21. 


62. Co.—Rowland v. Rowland, 60 S. 
E.2d 343, 204 Go. 603—Ma.«!On v. 
Young, 46 S.B3.2d 643. 203 Go. 121 
—Thomasson v. Farmers’ & Mer¬ 
chants’ Nat. Bank of Rockmart, 
163 8.K. 419, 170 Ga. 666. 

N.Y.—Burgess v. Abbott, 6 Hill 136. 

47 C.J. p 206 note 10 [bj (2).. 

63. Oa.—irederal Land Bank of Co¬ 
lumbia V. Forrester, 16 S.E.2d 617, 
192 Oa. 446. 

Wash.—Van Horne v. Watrous, 39 
P. 136, 10 Waah. 625. 

47 C.J. p 206 note 19 fbj (1). 

64. Okl.—A. Helm & Son v. Briley, 
87 P. 696, 17 Okl. 314. 

47 C.J. p 206 note 24. 

65. N.Y.—Kent v. ^tna Ins. Co., 82 
N.Y.S. 817, 84 App.Div. 428. 

47 CJ. p 206 note 23. 

66. ihd.—Johnson School Tp. v. 
Citizens’ Bank, 81 Ind. 616. 

47 C.J. p 206 note 27. 

67. Or.—Porter Const. Co. v. Berry, 
298 P. 179, 186 Or. 80. 

47 C.J. p 204 note 9. 

6a Minn.—Campbell v. Jones, 25 
Minn. 166. 

68. Or.—J. 4b V, Liberty, Inc, v. Co- 
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lumbla Trust, etc.. Bank, 264 P. 
1016, 121 Or. 280. 

70. Or.—J. & V. Liberty, Inc. v. 
Columbia Trust, etc., Bank, supra. 

71. N.D.—^Dalrymple v. Security L. 
& T. Co., 83 N.W. 246, 9 N.D. 306. 

72. Ala.—H. M. Price Hardware Co. 
V. Meyer, 138 So. 648, 224 Ala. 36. 

Iowa.—Middle States Utilities Co. 
V. City of Osceola. 1 N.%V.2d 643, 
231 Iowa 462. 

47 C.J. p 906 note 30—9 C.J. p 92 
note 62. 

: Nonjoinder of parties defendant as 
ground for abatement see Abate¬ 
ment and Revival § 100 c. 

73. Mo.—Watkins v. Mayer, App„ 
103 S.W.2d 666. 

N.J,—Ordinary of State v. Bastlan, 
6 A.2d 463, 17 N.J.MIsc. 106. 

Okl.—Hatten v. Interocean Oil Co., 
78 F.2d 392, 182 Okl. 465, 116 A. 
L.R. 727. 

47 C.J. p 206 note 29. 

74. Ala.—H. M. Price Hardware Co. 
V. Meyer, 138 So. 643, 224 Ala. 86. 

Ind.—First Nat. Bank v. Pothuisje, 
26 N.B.2d 436, 217 Ind. 1, 180 A.L. 
R. 1288—George v. Massey Har- 
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when a defect of parties defendant appears 
ori the face of the complaint, ordinarily the objec¬ 
tion cannot be taken by answer.*^® Where defend¬ 
ant desires to bringi into the action a third person 
who is neither a necessary nor a proper party to 
plaintiffs suit, he cannot raise the point by a plea 
alleging a defect of parties defendant^® 

Defendant dead at beginning of action. Where it 
does not appear from the complaint that the miss¬ 
ing party was alive- at the time of the commence¬ 
ment of the action, an objection as to a defect of 
parties defendant should be taken by plea or an¬ 
swer. 77 

(b) iForm 

A plea or answer, In order properly to raise the ob¬ 
jection of nonjoinder of parties defendant, should spe- 
clflcaily set forth the facts, and name or describe the 
missing parties; and a general denial ordinarily Is in¬ 
sufficient. 

An objection based on nonjoinder of parties de¬ 
fendant must be specifically pleaded78 by a plea 
or a-nswer .setting forth the facts,7 9 and cannot be 

rlfl.Go., Zi N.m2d 966, 109 Ind.App. 

306. 

Md.—^Rosenthal v. Heft, 150 A. 850, 

169 Md. 302. 

Minn.—Flowers v. Germaiui, 1 N.W. 

2d 424, 211 Minn. 412. . 

47 C.J. p 20$ note 30, p 966 note 31. 

Trespass 

Where a defect of parties defend¬ 
ant does not appear in the complaint 
for trespass the fact should be 
pleaded in the answer.—Mandlebaum 
V. Russell, 4 Nev. 661. 

Nonjolitaer of party solely respoud- 
his 

In action against company and 
employee thereof to recover damages 
for trespass and destruction of prop¬ 
erty, company’s plea of nonjoinder 
of parish police Jury as necessary 
party defendant should be made by 
way cf answer In defense of suit, 
not by exception of nonjoinder, it 
facta alleged mean that police jury 
alone Is responsible for destruction. 

—^Huguet V. Louisiana Power & 

Light Co., 200 So. 141, 196 La. 771. 

75. Mo.—Walker v. Leaver, 79 Mo. 

664. 

47 C.J. 

. note 66.. 

70. Tex.—^RandaJs v. Pecos Valley 
State Bank, Ciy.App., 192 S.W. 

363. 

47 CU. p 203 note L 

.77. Ark.—^Hamilton v, Buxton, 6 
Ark. 24. 

47 C.?. p 204 note 11. 

7& Va.—^Matoaka Coal Corp. v. 


raised under a general denial^O or under the gen¬ 
eral issue.^1 Ordinarily the plea .or answer should 
name or describe the missing parties>92 and, ac¬ 
cording to some authority, show that they are liy- 
ing93 and within. the jurisdiction of the ,court ^4 
After due proof pn the trial that the. omitted .de¬ 
fendant is still living it is too late to raise the objec¬ 
tion that the answer failed to allege that miss¬ 
ing defendant was alive.®5 It has been both af¬ 
firmed®® and denied87 that the plea or answer 
should state the place of residence of the defend¬ 
ants who have not been joined. At any rate, it 
has been held that, where plaintiffs have alleged 
ignorance of the missing parties defendant, the ob¬ 
jection can be taken only by plea furnishing the 
names and addresses of the parties not joined.®® 

A plea which on its face shows that a defendant 
is properly omitted is bad.®® Where it is pleaded 
that defendant has made an assignment for Idle ben¬ 
efit of creditors, it must be alleged that the assign¬ 
ment was bona fide.®® It has been held that a plea 
or answer is sufficient if it denies the only recital in 

Wallace, 165 N.B. 77, 96 IndLApp. 
711, anil Taylor V. Wallace, 166 N*. 
E. 77, 96 Ind.App. 711.. 

47 O.J. p 207 note 36. 

81» Fla.—Cassels v. Ideal IFarms 
Drainage List, 23 ^o.2d 247, 16$ 
Fla. 162. 

47 C.J. p 207 note 86. . 

CobbUgor on bond 
The objection to nonjoinder of a 
cobbligor on a bond cannot be taken 
at the trial, as a ground , of nonsuit, 
on the general Issue.—^Richmond v. 
Toothaker, 69 Me. 461. 

83- Or.—North Powder Milling Co. 
V. Coughanour, 64 P. 223, 84 Or. 

9. 

47 C.J. p 207 note 87, p 966 note 32. 

83. Ind.—Levi v. Haverstlck, 61 
Ind. 236. 

47 C.jr. p 207 note 38. 

84. Ind.—Carlco v. Moore, 29 N.B. 
928, 4 Ind.App. 20. 

C.J. p 208 note 39. 

N.T.—^Wooster v. -Chamberlin, 
28 Barb. 602. 

86. Fla.—McLeod v. Citizens’ Bank, 
56 So, 190, 61 Fla. 348. 

47 C.J. p 208 note 41. 

87. N.H.—Ela V. Rand, 8 N.H. 95. 

47 C.J. p 208 note 42. 

V. Vickery, Civ. 
App., 106 S.W. 430. 

89. Ky.—■Williams Vi Royle, 1 Lltt 
77. 

47 C.J. p 208 note 43. 

30. Tenn.-7-Low6nh6im v. Lockhard, 

2 Baxt 214. 


p 206 note 31—9 C.J. p 92 


Clinch Valley Min. Oorp., 93 
•799, 121 Va. 622, 648. 

47 C.J. p 207 note 33. 

Amaadident of answer 
Where complaint did not disclose 
any defect of parties, court did not 
abuse discretion in refusing motion 
to amend answer by pleading defect 
of parties defendant, where . defend¬ 
ants’ defense « could neither be 
harmed nor aided by amendment.— 
Hanson v. Bowman, 271 N.W. 127, 
199 Minn. 70. 

79. Ind.—Abdon v. Wallace, 166 N. 
B, 68, 96 Ind.App. 604, followed In 
Alley V. Wallace, 166 N.B. 76, 96 
IndJ^pp. 711, McCrinnls v. Wallace, 
166 N.B. 77, 95 Ind.App. 711, Mar¬ 
tin V. Wallace, 165 N.B. 77, 96 Ind. 
App. 711, Rother v. Wallace, 166 
N.H. 77, 96 Ind.App. 711, Ryan v. 
Wallace, 166 N.B. 77, 96 Ind.App. 
711, and Taylor v. Wallace, 166 N. 
B. 77, 95 Ind.App. 711. 

Tex.—Stanolind Oil & Gas Co. v. 
State, 133 S.W.2d 767, 136 Tex. 6, 
modified on other grrounds 146 S. 
W.2d 669, 136 Tex. 6. 

47 C.J. p 207 note 34. 

Special plea 

A lack of parties defendant can he 
urged by special plea.—Ott v. Grace, 
La.App.,. 13 So.2d 138. 

sa Ind.—Abdon v. Wallace, 166 N. 
B. 68, 95 Ind.App. 604, followed in 
Alley V. Wallace. 166 N.B. 76, 96 
Ind.App. 711, McGinnis v. Wallace, 
166 N.E. 77^ 95 Ind.App. 711, Mar¬ 
tin V. Wallace, 166 N.B, 77, 96 Ind. 
App. 711, Rother v. Wallace, 16f 
N.B. 77, 95 IndwApp. 711, Ryan v. 
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the complaint that would avoid a defect of parties 
defendant.®^ 

In a suit against joint contractors, the joint ob¬ 
ligation should be alleged.^^ However, it is not 
necessary to aver that the person jointly liable was 
omitted where such fact appears from the rec¬ 
ord;^® nor is it necessary to allege continuing lia¬ 
bility of the defendant not joined^^ or to negative 
possible disabilities of the joint contractors. 

Complaint determination of controversy. Under 
code provisions requiring parties to be brought in 
if a complete determination of the controversy can¬ 
not be had in their absence, a plea or answer for 
nonjoinder of defendants should show that the pres¬ 
ence of the missing defendants is necessary to a 
complete determination of the controversy.^® 

Several missing defendants. There is authority 
holding that a pica of nonjoinder of parties defend¬ 
ant in an action ex contractu is bad if it pleads non¬ 
joinder of less^7 or more®® than the whole number 
of nonjoined parties. 

Cause of action. An objection going to the cause 
or right of action may be raised under a general de¬ 
nial.®® 

Verified pleading. Under local practice it may be 
necessary to file a verified plea or answer for de¬ 
fect of parties defendant,t and to slate in the affi¬ 
davit the place of residence of the persons who 
have not been joined.® 


§ 126 

§ 126, —— Time of Objection and Waiver 

a. In general 

b. Waiver 

a. In General 

As a rule, the objection of nonjoinder of parties de¬ 
fendant should be raised at the first opportunity, In due 
order of pleading, and before trial; and ordinarily it Is 
too late to raise the objection at the close of the plain¬ 
tiff's evidence, or after trial, verdict, or judgment. 

In general, an objection based on nonjoinder o£ 
parties defendant should be raised at the first op¬ 
portunity,® in due order of pleading,^ or as soon as: 
reasonably possible after defendant has learned of 
the defect,® and ordinarily before filing a plea in 
bar® and before trial or hearing.^ The rule that a 
nonjoinder of parties defendant should be set up 
by a preliminary plea giving plaintiff a better writ 
if he chooses to avail himself of it is not abrogated 
by the fact that the joint liability extends only to 
some, and not to all, of the items of plaintiff’s de¬ 
mand.® It is ordinarily too late to raise the objec¬ 
tion at the close of plaintiff’s evidence,® or after 
trial on the merits,^® or after verdict^l or judg¬ 
ment.^® However, the fact that an indispensable 
party defendant has been omitted may be raised at 
any time.^®' 

Defect caused by discontinuance. Where a de¬ 
fect of parties defendant is caused by a discontinu¬ 
ance after issue joined, advantage of the objection 
can be taken on the trial^'^ However, where de¬ 
fendant has by stipulation consented to the discon- 


91. Colo.—DavJ« V, Larson, 233 P. 
160, 76 Cnlo. 527. 

47 C.J. p 213 note 17, 

92. W.Va.—Reynolds v, Hurst, 18 
W.Vo. 648. 

93« Conn.—Tweedy v. Jnrvls, 27 
Conn. 42. 

94. Me.—Goodhue v. Luce, 10 A. 
440, 82 Me. 222. 

47 C.J. p 208 note 47. 

95. Vt.—Roberts v. McLean, 16 Vt. 
60S, 42 Am.l>. 520. 

47 C.J. p 208 note 48. 

96. N.y.—Hawkins v. Mapes-Reeve 
Constr. Co., 81 N.Y.S. 704, 82 App. 
Hv. 72, aUlrmed 70 N.IO. 783, 178 
N.Y. 236. 

47 C.jr. p 208 note 40. 

97. Pa.—Witmer v. Schlatter, 15 
Sorer. &R. 150. 

47 C.J. p 208 note 60. 

98. N.Y.—Welgand v. Slchel, 4 Abb. 
Lee. 692, 604, 3 Keyes 120, 33 How. 
Pr. 174, affirmed Kayscr v. Sichel, 
.34 Barb. 84. 

47 CiJ* P 208 note 61. 

99. N.Y.—Sparks v. Poararty, 87 N. 
Y.S. 648, 03 App.Liv. 472. 

47 C.J. p 208 note 5J3. 


1. Ind.—^^V'este^n Union Tel. Co. v. 
State, 70 N.K. 100, 165 Ind. 402, 3 
L.K.A.,N.S., 163, 6 Ann.Cas. 880. 
Va.—Wll.son v. McCormick, 11 S.M. 
076, 86 Va. 996. 

8. Fla,—McLeod v. Citizens' Bank, 
56 So. 100, 61 ma. 343. 

3. I'a.—Mullen v, McGcaKb, 88 Pa. 

Super. 381. 

47 C.J. P 200 note 73. 

Zn limine 

La.—Ott V. Grace, App., 13 So.2d 138. 
47 aj. P 200 note 73 [d]. 

4- Mo.—Bryant v. Ltusarus, 130 S. 

W. 568, 235 Mo. 606. 

47 C.J. p 200 note 74. 

Amendment of pleadlngr 
Amendment to petition did not 
open petition to special demurrer for 
nonjoinder of a lejfal ropre.scnla- 
tivo of decedent's estate as party de¬ 
fendant, where, on a view of the pe¬ 
tition as a whole, the defect claimed 
was as clearly apparent before 
amendment as afterward.—Pierce v, 
Harrison, 33 S.E.2d 680, 109 Oa. 107. 


1085, 23 Wyo. 200, Ann.Cas.l0I8B 
36. 

47 aJ. p 200 note 76. 

6- Mass.—Leonard v. Speldel, 104 
Ma.s.s. 356. 

47 C.J. p 200 note 76. 

7. N.J.—LyKakow.*iki v. Blauvelt. 
171 A. 500, 116 N.J.Rd. 601. 

47 C.J. p 200 note 77. 

8. Ill.—Rutter V, McLauffhlin, 100 
N.B. 500, 267 Ill. 190—Wilson y, 
Wilson, 126 Ill.App. 386. 

9. Colo.—Sirnonton v. Rohm, 23 P. 
86, 14 Colo. 61. 

10. Pa.—Panasos v. Plack, 121 A- 
306, 277 Pfi. 431. 

47 C.J. p 210 note 80. 

11. Pa.—Standard Wall Paper Co. 
V. llevlin, Com.PL, 31 Del.Co. 408. 

47 C.J. p 210 note 81. 

18. Miss.—Stiles V. Inman, 66 Miss. 
400. 

13. N.M.—Burguete v. Lei Curto, 
163 P.2d 267, 49 N.M. 292. 

14. La.—^New Orleans v. Ripley, 5 
La. 120, 26 Am.L. 175. 


6. Wyo.—Becker v. Hopper, 147 P, 
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tinuance of the action as against other defendants, 
he may not thereafter complain of their nonjoin- 
der.lB 

Laches or estoppel. Where plaintiffs have had 
the option to bring in another party defendant-and 
failed to do so, they miay not later complain.^® A 
fortiori, a defendant may not object to. the nonjoin¬ 
der of another defendant whom he has prevented 
plaintiff from bringing in;i7 nor may he object to 
the nonjoinder of parties formerly defendants but 
as to whom the suit has been dismissed on his own 
motion, qj* discontinued at his request,!^ or by 
stipulation in which he joined,20 or where, having 
been applied to, he has not correctly informed plain¬ 
tiff as to the parties.^l 

Amount of recovery. In an action on a joint ob¬ 
ligation, where the nonjoinder of a joint contractor 
is not pleaded, a recovery may, in the absence of a 
^atute to the contrary, be had of the full amount ;22 
aiid a similar rule applies in an action of tort.23 

. b. Waiver 

A defendant may waive the nonjoinder of parties de¬ 
fendant and ordinarily does waive It where he falls to 
object at the proper, time and In the proper manner. 

15. N.T.—Sellgrman v. Priedlander, 

92 N.B. 1047, 199 N.T. 373, re¬ 
hearing denied 93 N.B. 1132, 200 
N.T. 606. 

16. Wash.—O’Brien v. ‘ McKelvey, 

109 P. 837, 59 Wash. 115. 

47 CJT. p 211 note 93. 

17. Nev.—James v. Leport, 4 P. 

1184. 

47 C.J. p 211 note 94. 

18. N.M.—Post V. Miles, 34 P, 686, 

7 N,M. 317. 

47 CJr. p 211 note 96. 

IBp Mich.—^Murphy v, Dobben, 100 
N.W. 891, 137 Mich. 665. 

Sa Mich.—Callam v. Barnes, 7 N.W. 

198, 44 Mich. 693. 

47 C.J. p 211 note 97. * ‘ 

21. N.T.—Edwards v. Farmers’ P. 

Ins., etc., Co., 21 Wend. 467, af¬ 
firmed 26 Wend. 641. 

22. Mlch.-=-Garvin v. Stone, 116 N. 

W. 368, 162 Mich. 694. 

4? Cjr. p 211 note 99. 

23. Mass.^Li3nnan v. Hampshire, 3 
N.E. 211, 140 Mass. 311. 

47 C.J. p 212 note 1* 

24. Ga.—Corpus Juris cited in. Ter¬ 
ry V. Ellis, 7 •S.B.Sd 282, 285, 189 
Ga. 698. 

Wyo.—^Kirch v, • Nicholson, 297 P. 

398, 42 Wyo. 489. 

47 C.J. P 210 note'86. 

26. Ind.—W. Q. 

O’Neall, 26 N.B.2d 656, 108 Ind, 

App. 116, 

PiSt.—fjBAJian v. Greenfield, Com.Pl., 31 
West 9. 


There‘is no legal objection tq .a defendant’s waiv¬ 
ing nonjoinder of other parties defendant if he 
chooses to do so.^^ in general, failure to object^^ 
at the proper time and in ^e proper inanner,26 as 
by demurrer or answer,^7 constitutes a waiver of 
the objection;, and the objection is also waived .by 
answering to the merits,28 or announcing ready to 
try the issue,23 or pleading over follpwing an objec- 
tion,80 or by stipulation consenting to nonjoinder.3i 
However, in the case of necessary and indispensa¬ 
ble parties without whose presence the court can¬ 
not . proceed, the failure to raise an objection to 
their absence by demurrer or answer is not a waiver 
of the right to make .such objection before final de¬ 
cree ;32. nor is a defect of such parties defendant 
waived by the fact that a defendant answers after 
the overruling of a demurrer.?^ 

Failure to demur. Where the circumstances ate 
such that an objection to nonjoinder, of parties de¬ 
fendant should be taken by demurrer, failure to 
raise the objection in this manner constitutes a 
waiver thereof,34 as where, instead of demurring, 
defendant answers to the. merits^s or attempts to 
raise the objection by plea or answer,39 or where 

Fla.—Coral Eealty Co. v. Pea¬ 
cock Holding Co., 138 So. 622, 103 
Fla, 916. 

sa Colo.—Farmers’ High Line 
Canal, etc., Co. v. ' 75: P. 

416, 32 Colo. 114. 

34. Iowa.—Middle States Utilities 
Co. V. City of Osceola, l 'N.W.2d 
643, 231 Iowa 462. 

Minn.-^Flowers v. Germann, .1 N.W. 

2d 424, 211 Minn. 412. . ' 

Ohio.—Wasserman v. Zurich General 
Accident & Liability Ins. Co,, 177 • 
N.B. 46, 39 Ohio App. 33, followed 
in Zurich General Accident ^ Lla-. 
bility Ins. Co. v. Wasserman, 18l 
N.B. 884, 124 Ohio St. 649. 

Okl.—^Hatten v. Interocean Oil Co., 
78 P.2d 392, 182 Okl. 466, 116 A.L. 
R. 727. 

Or.-Murray v. Lamb, 124 P.2d 631,. 
168 Or. 696. 

Wis.—Sterba v. Elevisha, 33 N.W.2d 
173, 263 Wis. 15. 

47 C.J. p 212 note 3. . . 

36. Mo.—Anderson v. Hall, 188 S.W. 
79. 

47 C.J. p 212 note 4. 

30.' Mo.—Walker V, ‘Dejavep,“79 Mo. 
664. 

Statute permitting inolusibn of neo^ 
essary parties 

Amended answer, which attempted 
to raise question of necessaiy par¬ 
ties defendant, was not objection¬ 
able on ground that question of 'hec^ 
esskry parties had been waived by 
failure tO. demur, where there was' 
statutory authority to include^ neces-. 


O’NeaU Co. v. 


Wis.—^McCaffrey v. Minneapolis, St 
P. & S. S. M. By. Co., 267 N;W. 
326, 222 Wis. 311, mandate modi¬ 
fied on other grounds 268 N.W. 872, 
222 Wis. 311. 

47 C.J. p 210 note 86. 

26. Iowa.—Middle States Utilities 
Co. v. City of Osceola, 1 N.W.2d 
643, 231 Iowa 462. 

Md.—^Rosenthal v.. Heft, 160 A. 850, 
169 Md, 802. 

Mo,— Hendon v. Kurn, 174 S.W.2d 
806, 361 Mo. 980. 

Tex.—Gant v, Washington, Civ.App., 
63 S.W.2d 732, error dismissed. 

47 C.J. p 210 note 87.' 

27. Cal, —Security-First Nat. Bank 
of Los Angeles v. Cooper, 145 P.2d 
722, 62 Cal.App.2d 653. 

Ind.—G. S. Suppiger Co. v. Summit 
Gas & Water Co., App., 84 N.B. 
2d 207, 

Mo.—Hendon v. Burn, 174 S.W.2d 
806, 361 Mo. 980—McBride v. Mer¬ 
cantile-Commerce Bank & Trust 
Co., 48 S.W.2d 922, 330 Mo. 259. 

47 C.J. p 210 note 83. 

38. Iowa.—Westphal Hinds & Coi 
V. Henney, 49 Iowa .642. 

Nev.—Lonfcey v. Wells, 16 Nev. 271. 
47 C.J. p 211 note 89. 

• Ky.—Blair v. Meade, 284 S.W. 
433, 192 JKy. 720, 

30. Colo.—^Barth v. Duel, 19 p, 471, 

11 Colo. 494. . 

47 C.J. p 211 note 91. 

31. Pa.—^Linck v, Plankenhorn^ 133 
A. 610, 286 Pa. 319. 

47 C.J. p 211 note. 92; 
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§ 127 


^7 aJ.S. 

defendant attempts to demur for nonjoinder at the 
same time that he answers to the merits.^-'^ 

pailure to raise objection by pica or answer. 
Where the circumstances are such that an objection 
for nonjoinder of parties defendant should be 
raised by plea or answer, failure to raise the objec¬ 
tion in this manner constitutes a waiver thereof, 
as where,-instead of pleading or answering in abate¬ 
ment, defendant pleads or answers to the merits.29 
Thus, if the objection to misjoinder or nonjoinder 
of parties defendant to an action on a bond is not 
pleaded in. abatement, it will be considered as 
waived,^® as where at common law the suit on a 
joint arid several bond is against an intermediate 
number, rather than one or all, of the obligors.^! 
Where local practice requires that a plea should be 
sworn to, failure to file a sworn plea constitutes a 
waiver of an objection as to nonjoinder of parties 
defendant.^^ , 

Failure sufficiently to specify objection. Where 
defendant, although raising an objection to nonjoin¬ 
der of parties defendant by demurrer, answer, or 
other general method, nevertheless fails specifically 
to set forth the nature of the objection in compli¬ 
ance with the practice of the particular jurisdiction, 
such failure specifically to set forth the nature of 
the objection results in a waiver thereof.A de¬ 
murrer on the sole and specific ground that a cer¬ 
tain improper party defendant has not been joined 
is equivalent to a waiver of a defect of parties de¬ 
fendant consisting in the nonjoinder of other and 
proper partics.^^ There is authority holding that, 


where a defendant by answer and cross complaint 
specifically calls to the attention of the trial court 
a nonjoinder of parties defendant, such epurt should 
treat the allegations of the answer and cross com¬ 
plaint, which embodied a motion to make the miss¬ 
ing parties defendants, as a specific demurrer for 
nonjoinder of parties in accordance with the re¬ 
quirements of the statute, and that for this reason 
defendant’s filing of a general demurrer does not 
constitute a waiver lof a nonjoinder of parties de¬ 
fendant.^® 

§ 127. -Evidence 

The usual rules as to the admissibility and sufficiency 
of evidence apply to evidence with respect to objections 
as to nonjoinder of parties defendant. Ordinarily the de¬ 
fendant has the burden of proof to show nonjoinder of 
defendants. 

Where the nonjoinder of necessary parties de¬ 
fendant does not appear on the face of the plead¬ 
ings, evidence must be adduced that there are nec¬ 
essary parties who have not been joined."^® The 
burden of proof to show nonjoinder rests on the 
defendant asserting it,^^ although the burden of 
showing an exception excusing nonjoinder rests on 
plaintiff;^® The usual rules respecting admissibil¬ 
ity^^ and sufficiency® apply to evidence respecting 
objections as to parties defendant. 

Existence of corporation. There is authority 
holding that an objection to nonjoinder of a private 
corporation will not lie unless it affirmatively ap¬ 
pears that the corporation is still in existence.®^ 


cary parties if It developed that 
they were Much.—State cx rel. Chi- 
oajfo, M., St. P. Sc P. R. Co. v. Dis¬ 
trict Court of Fifth Judicial DIst. in 
and for Madison County, 73 P.2d 204, 
105 Mont. 390. 

37. N.Y.--Ward v. Smith, 38 N.Y.S. 
700, 95 App.Div. 432, 434. 

47 C.J. p 212 note 9. 

38. Cal.—Security-First Nat. Bank 
of L»os Angreles v. Cooper, 146 P. 
2d 722, 62 Cal.App.2d 663. 

Ind.—G. S. Supplier & Co. v. Sum¬ 
mit Gas St Water Co., App., 84 N.E. 
2d 207. .. 

Iowa.-—Middle Statos Utilities Co. v. 
City of Osceola, 1 N.W.2d 643, 231 
Iowa 462, 

Minn.—^piowors v, Gcrmann, 1 N.W. 

2d 424, 211 Minn. 412. 

Mp.—Hendon v. Kurn, 174 S.W.2d 
806, 351 Mo. oao—McBride v. Mer-, 
cantlle-Commerce Bank Sc Trust 
Co., 48 S.W.2d 922, 330 Mo. 259. 
Okl.—^Hatten v. Interocean Oil Co., 78 
P.2d 392, 182 Okl. 465, 11$ A.L.R. 
727. j 


WJ».—Sterl)a v. Klevlsho, 33 N.W. 
2d 173. 263 Wis. 16. 

47 C.J. p 212 note 8. 

39. Colo.—SIgrel-Campion Live Stock 
Commn. Co. v. Davis, 194 P. 468, 
69 Colo. 611. 

47 C.J. P 212 note 9. 

40. U.S,—^Minor v. Alexandria Me¬ 
chanics' Bank, D.C., 1 Pet. 46, 7 
Iv.Bd. 47. 

Mich.—Porter v. Deacho, 22 N.W. 
104, 56 Mich. 40. 

'41. U.S.—Minor v. Alexandria 

Mechanics’ Bank, D.C., 1 Pet. 46, 7 
L.Bd. 47. 

42. Ga.—^Van Harlengen v. Bearse, 
106 S.E. 306. 26 Ga.App. 473. 

Tex.—Carr v, Wrigrht, Civ.App., 190 
S.W. 264. 

43. Ga.—^Federal Land Bank of Co¬ 
lumbia V. Forrester, 16 S.E.2d 617, 
192 Ga. 446. 

47 C.J. p 213 note 14. 

Form of pleadlner; 

Demurrer see supra f 125 b <2) 
(b). 


Plea or answer see supra $ 125 
b (3) (b). 

44. N.Y,—^National Bank of Com¬ 
merce V. New York Bank, 41 N. 
Y.S. 471, 17 Misc, 691, 

47 C.J. p 213 note 16. 

45. Ark.—Cruce v. Mitchell, 182 S. 
W. 630, 122 Ark. 141. 

46. Ky.—Manis v. Qoodlette. 109 S. 
W.2d 738, 304 Ky. 23. 

La.—Chappuis Sc Chappuis v. Kaplan, 
129 So. 156, 170 La. 763. 

47. N.H.—Jewett v. Davis, 6 N.H. 
618. 

48. La,—New Orleans v, Ripley s 
La. 121, 25 Am.D, 176. 

47 C.J. p 213 note 21. 

48. N.H.—Bla v. Rand, 4 N.H. 307, 

47 C.J. p 213 note 18. 

SO. Pa.—Dixon v. Wood, 22 Fa.Co. 
634. 

47 C.J. p 213 note 19. 

61. N.Y.—Indiana v. Woram, 6 Hill 
33, 40 Am.D. 378. 
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§128 

§ 128. -Persons Entitled or Required to 

Object 

Only dne whose rights and Interest are affected may 
complain of a nonjoinder of parties defendant; and a de¬ 
fendant Is under no obligation to other persons to plead 
their nonjoinder. 

One cannot successfully complain,®^ as, for ex¬ 
ample, by demurrer,53 of the nonjoinder of par¬ 
ties defendant where his rights and interest are not 
affected by sudi nonjoinder, • but may complain 
where his interest in the joinder of the missing de¬ 
fendant affirmatively appears.®^ A defendant who 
sets up in his pleading facts which make it proper 
to implead other parties in order to adjudicate ex¬ 
traneous matters, and who thereby is under a duty 
to implead the other parties, may not complain of 
their absence from the suit.66 One made a party 
on his own request may not complain because he 
was not made a party on the initiative of the person 
who should have made him a party.®® A defendant 
is under no obligation to other persons to plead 
their nonjoinder.®^ 

§ 129- -Curing Nonjoinder 

The nonjoinder of defendants may be cured by the 
appearance or joinder of the absent defendants^ and a 
• judgment on demurrer for nonjoinder should give the 
plaintiff an opportunity to bring In the absent parties. 

The nonjoinder of defendants may be cured by 
tie appearance or intervention of the absent par¬ 
ties®® or by amendment in a proper case,®® or may 
be cured by , order of court, under code provisions 


to the effect that, when a complete determination of 
the controversy cannot be had without the presence 
of other parties, the court must order them to be 
brought in.®® There is authority holding that a de¬ 
fect of proper, as distinguished from necessary, 
parties defendant in an action at law should be 
cured by a motion to amend.®^ A judg^nent on de¬ 
murrer for nonjoinder of parties defendant should 
give plaintiff an opportunity to bring in the absent 
party within a time fixed,®® and in default thereof 
the suit should be ordered to be dismissed.®® 

§ 130. Nonjoinder of Parties Who Should Be 
before the Court either as Plaintiffs 
or as Defendants 

An objection to the nonjoinder of parties who should 
be before the court either as plaintiffs or defendants 
may be taken by demurrer, or, If the defect does not ap¬ 
pear from the face of the plaintiff’s pleading, by plea or 
answer setting forth the facts; and the objection Is 
waived if not taken in proper time and In a proper man¬ 
ner. 

Where it appears from the face of plaintiffs ini¬ 
tial pleading that parties who have not been joined 
should be before the court either as plaintiffs or 
defendants, the objection to their nonjoinder may,®^ 
and ordinarily should,®® be raised by demurrer. 
Where the defect does not appear from the face of 
plaintiff’s initial pleading, the objection should be 
taken by plea or answer,®® setting forth the facts.®^ 
The nonjoinder is waived by failure to object®® in 
the proper manner®® and at the proper time.*^® One 


52. U.S.—^Zimmern v. XT. S., C.C.A. 
Ala., 87 F.2d 179, certiorari denied 
67 S.Ct. 614, 300 U.S, 671, 81 L.Ed. 
877, rehearing denied. 57 S,Ct, 783, 
301 XJ.S. 712, 81 L.Bd. 1364, 

Miss.— Corpus Juris cited in Bantzler 
V. Mississippi State Highway Com¬ 
mission, 199 So. 867, 370, 190 Miss. 
137. 

N.J.—Sulken v. XInited Holding Co., 
184 A. 405, 14 N.J.Misc. 276. 

47 C.J. P 213 note 23. 

53 . ir.T.—Shanks v. National Casket 
Co., 88 N.T.S. 839, 95 App.Uiv. 187. 

47 aj. P 213 note 24. 

54. Or.—State v. Hyde, 169 P. 767, 
171 P. 682, 88 Or. 1, Ann.Cas.l918B 
688 . 

47 C.J. P 218 note 26. 

55. Tex—Garsa v. Wilkinson, Civ. 
App., 129 S.W.2d 839, error dis¬ 
missed, judgment correct. 

50. Md.—Sinclair v. Auxiliary Real¬ 
ty Co., 67 A. 664, 99 Md. 223. 

47 C.J. p 214 note 26. ’ . 

57 . Conn,—Security Insurance Co. v. 
St. Paul F. & M. Insurance Co., 60 
Conn. 283. ' , . 

47 C.J. P 214 note 27. 


50. Tex—City of Dallas v. Brice, | 
Com.App., 12 S.W.2d 641. | 

Wash.—^Baxter v, Scoland, 8 P. 688, 
2 Wash.Terr. 86. 

59- Mass.—^New England Oil Refin¬ 
ing Co. V. Canada Mexico Oil Co., 
174 N.E. 330, 274 Mass. 191. 
Plaintiffs held not entitled to amend 
Where all parties who would be 
affected by decree were not made par¬ 
ties defendant In equity suit, and 
plaintiffs' counsel stated that he had 
all parties before court that he 
thought necessary and that he did 
not wish to add any additional par¬ 
ties, plaintiffs were not entitled to 
amend bill and bring in additional 
necessary parties, but trial . court 
should have sustained defendants’ 
plea of nonjoinder and dismissed bill 
of complaint for want of necessary 
parties.—^Rothschild v. American Nat. 
Bank & Trust Co. of Chicago, 8 N.E. 
2d 732, 290 Ill.App. 605. 

60, S.C.—^Klckbusch v. Ruggles, 90 
S.B. 163, 106 S.C. 526. 

47 C.J. p 214 note 29. 

61. S.C.—State V. Maryland Fidelity, 
etc., Co„ 104 S.E. 182, 114 S.C. 611. 

47 C.J. P 206 note 16. 
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62. Neb.—^Alexander v. Thacker, 46 
N.W. 825, 30 Neb. 614. 

Tex.—^Mott V. Ruenbuhl, 1 Tex.App. 
Clv.Cas. § 599. 

63. Neb.—Alexander v. Thacker, 46 
N.W. 825, 30 Neb. 614. 

64. W.Va.—^Poteet v. Imboden, 80 
S.B. 958, 73 W.Va. 667. 

47 C.J. p 214 note 32. 

65- Iowa.—^Anderson v. Acheson, 110 
N.W. 335, 182 Iowa 744, 9 L.R.A., 
N.S., 217. 

47 C.J. p 214 note 33. 

66 . Miss.—Campbell v. Farmers’ 
Bank, 90 So. 436, 127 Miss. 668. 

N.T.—Morris v. Wheeler, 45 N.Y. 708. 

67. Miss.—Campbell’ v.- Farmers* 
Bank, 90 So. 436, 217 Miss. 668. 

Mont.^—^Beach V. Spokane Ranch, etc., 
Co., 65 P. Ill, 26 Mont 879. 

68. Ky.—^Hall V. Cumberland Pipe 
Line Co., 237 S.W.. 406, 193 Ky. 728. 

47 C.J. p 214 note 86. 

69. N.T.—Stelllng- v. Grobowsky, 19 
N.T.S. 280, 64 Hun 639. 

47 C.J. p 214 note 27. 

70. N.C.—Lewis y. MqNatt 66 N^C, 
68—^Linck v. Plsnkenhom, 188 A. 
510, 286 Pa. 819. 
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§ 132 


may not complain of nonjoinder of a party whom 
he himself should have broug-ht in.^i 

Curing defect. Nonjoinder of an interested party 
may be cured by a subsequent waiver of his interest 
by such party'^2 or by the subsequent voluntary ap¬ 
pearance of such party. 

Complete detcrmhmtion of controversy, CodJe 
provisions to the effect that, where a complete de¬ 
termination of a controversy cannot be had without 
the presence of other parties, the court must direct 
them to be brought in, have been construed as pre¬ 
serving the equitable doctrine that the court may 
not proceed to a decree until all necessary parties 
are before it;74 and under such code provisions it 
has accordingly been held that, even in the absence 
of due and timely objection, the court will not ren¬ 
der judgment in the absence of the party whose 
presence is essential to the d'etermination of the 
controversy.76 

§ 131. Misjoinder of Parties PlaintifF 

The nature and character of an objection based 
on misjoinder of parties plaintiff and the mode of 
raising the objection are discussed infra § 132; the 
time to object, infra § 133, and the persons entitled 
to raise the objection, infra § 134. 

Examine Pocket Parts for later cases. 

§ 132. — Nature and Character of Objec¬ 
tion, and Mode of Raising 

a. In general 

b. Mode of raising objection 
a. In (General 

As a general rule under the various statutes It has 
been held that the Joinder of an improper plaintiff will 
not bar the maintenance of the action by the other and 
proper parties plaintiff. 

As a general rule under the various statutes it 


has been held that the joinder of an improper plain¬ 
tiff will not bar the maintenance of the action by 
the other and proper parties plaintiff.^ misjoin¬ 
der of parties plaintiff is not ordinarily, as discussed 
in Dismissal and Nonsuit § 63, ground for dismissal 
of the complaint, and does not deprive tihe court of 
jurisdiction to hear and determine the controver¬ 
sy but it is ground for the correction of the com- 
piaint.78 Where there is a demurrer for misjoin¬ 
der of parties plaintiff and the court disregards the 
plaintiff alleged to be improperly joined, and pro¬ 
ceeds solely with respect to the other plaintiff, this 
is a substantial compliance with code provisions to 
the effect that a court may abate an action as to a 
party improperly joined and proceed as though such 
misjoinder had not been made.^^ 

Although the statute provides that no action shall 
be defeated for misjoinder of parties plaintiff, when 
such misjoinder occurs and on demurrer plaintiff 
neglects or refuses to amend, the demurrer may be 
sustained on the theory that it was not the mis¬ 
joinder, but plaintiffs failure to amend, that de¬ 
feated the action.^0 

At common law as discussed in Abatement and 
Revival § 101, it w^s held that a misjoinder of par¬ 
ties plaintiff need not be pleaded in abatement but 
was fatal to the maintenance of the action and could 
therefore be raised in bar. 

b. Mode of Raising Objection 

(1) In general 

(2) Demurrer 

(3) Plea or answer 

(1) In General 

Under local practice a misjoinder of parties plaintiff 
may sometimes be raised by motion, such as a motion to 
strike or to require an election, but ordinarily the ob¬ 
jection may not be raised by an objection or demurrer to 
the evidence. 


71. Kcb.—^Pawnee City Firnt Nat. 
Bank v. Avery TManter Co., 05 N. 
W. 622, 60 Neb. 220, 11 Am.S.U. 641. 

47 O.J. p 214 note 20. 

72. Wa«h.—Shaw v. Standard F. Ina. 
Co., 225 P. 651, 120 Wash. 576. 

47 C.J. p 214 note 40. 

73. Ky.—Speyer v. McNamani, 120 
S.W. 1092, 144 Ky. 774, 120 S.W. 
1183, 145 Ky. 300. 

47 C.J. p 214 note 41. 

74. N.Y.—Oaterhoudt v. Ulster 

County, 08 N.T. 230. 

47 C.X p 216 note 44. 

Necessary or indispensable parties In 
equity see Equity, ${ 142-146. 

75. Neb.—Phoenix Mut. X^. Ins. Co. v. 


Lincoln, 127 N.W. 1060, 87 Neb. 
626. 

47 C.J. p 215 note 45. 

76, N.Y.—Brltfics v. Technocracy, 
Inc., 85 N.y.S.2d 736. 

47 C.J. p 216 note 60. 

Misjoinder of parties plaintiff as 
round for: 

Amendment of Judirment see Judg- 
mentH 244. 

Arrest of judgment see Judgments 

$ 01 . 

Vacation of judgment see Judg¬ 
ments S 276. 

SCisjoinder held tounateriaJl 
Joinder of extinct corporation as 
coplaintiff was immaterial, where 
plaint!ft was proper party plaintiff.— 
MttCwXlTer v. Boston & M. H. R., 273 
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I N.T.S. 670, 242 App.DIv, 140, affirmed 
I 107 N.E. 328, 268 N.T. 400. 

IMCere Irregtaarity 

Misjoinder of plaintiffs was a 
mere Irregularity which could be 
corrected at any time.—Hoadloy v. 
City of Northfleld, 36 N.W.2d 606, 227 
Minn. 458. 

77. Cal.—House v. Pacific Grey¬ 
hound Lines, 05 P.2d 466, 36 Cal. 
App.2d 326. 

47 CJ. p 215 note 64. 

78. N.Y.—Briggs v. Technocracy, 
Inc., 86 N.Y.S,2d 736. 

78. Va.—^Hammond v. Ryman, 00 S. 
B. 613, 120 Va. 131. 

SO. Conn.—White v. Portland, 84 A. 
1022, 67 Conn. 272. 
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Under local practice a misjoinder of parties . an objection to misjoinder of parties plaintiff by 
plaintiff may. sometimes be raised by motion.^! request for instructions.®^ 


Motion to strike. Under the practice in some ju¬ 
risdictions an objection based on misjoinder of par¬ 
ties plaintiff should be taken by a motion to strike 
the names of the improper plaintiffs.®^ 

Motion to require election. Under local practice 
it may be proper to object to a misjoinder of par¬ 
ities plaintiff by a motion to require an election as to 
which party shall prosecute.®® 

Exceptions. Under local practice a misjoinder of 
parties plaintiff apparent on the face of the plead¬ 
ing may sometimes be raised by a special excep¬ 
tion.®^ 

Quashing service of summons. An objection to 
misjoinder of parties plaintiff ordinarily may not 
. be taken'by-a motion to quash the service of the 
summons.®^ 

Objections to evidence. Ordinarily it is improp- 
. cr to take advantage of a misjoinder of parties 
plaintiff by objections to the introduction of evi¬ 
dence.®® 

Z Demurrer to evidence. Usually it is improper to 
. raise an objection to misjoinder of parties plaintiff 
by a demurrer to the evidence.®7 

Instructions. Ordinarily it is improper to raise 


Notice. In raising an objection’ relative to mis¬ 
joinder of parties plaintiff, defendant must comply 
with statutory provisions relative to notice.®® 

(2) Demurrer 

At common law and under some, .but not other, stat¬ 
utory and code provisions, misjoinder of parties plaintiff 
is ground for a demurrer where the misjoinder appears 
on the face of the pleading. 

At common law an objection based on misjoinder 
of parties plaintiff may be taken by demurrer where 
the objection appears from the face of plaintiff’s 
pleading,®® but, where the misjoinder does not so 
appear, demurrer will not lie.®^ The question of 
misjoinder of parties is not raised by a demurrer 
on the ground of misjoinder of causes of action un¬ 
less there are several causes of action in favor of 
different plaintiffs.®® 

Under statutes, codes, or practice acts specifying 
misjoinder of parties plaintiff as one of the founds 
of demurrer^ the objection may be so taken when 
it appears' from the face of plaintiffs pleading.®® A 
general demurrer is insufficient to raise the objec¬ 
tion of misjoinder of parties plaintiff;®^ the de¬ 
murrer should be specified as on the statutory 
ground®® and should specifically point out wherein 


81. N.D.—^Bniffarts v. Ober, 188 N. 
W. 174, 48 N.D. 897. 

Okl.—O’Neill v. Cunningham, 244, P- 
444, 119 Okl. 157. 

Dismissal or nonsuit for misjoinder 
of parties generally see Dismissal 
and Nonsuit $ 68. j 

Szdliiaive remedy 

Question of misjoinder of parties 
plaintllf can be raised, opjy by mo- 
• tion.—Torrington Creamery v. Dav- 
,enport, 12 A.2d 780, 126 Conn. 615— 
’47 C.J. p 218 note 94 £dj. . 

82. Ky.—^Board of Trustees of 
Fordsvllle Graded School Dist. No. 
96 V. Oiler, 10 S.W.2d 616, 226 Ky. 

89. 

Okl.—^Light of Truth Spiritualist 
Church of Tulsa y. Davis, 181 P.2;d 
'969, 198 Okl- 694-r^^Tls fTuvls cit¬ 
ed ^ Fife v. Jackson Material Co., 
126 P.2d 176; 176, 190 Okl. 600— 
Muskogee Sand & Gravel Co. v. 
Hilbert, 9 P.2d 419, 166 Okl. 112— 
Okmulgee Supply Co. v. Rotman; 
291 P. 1, 144 Okl. 293. 

47 C.J. p 218 note 94. 

83. Ky.—^Board of Trustees of 
Fordsville Graded School. D.ist. No. 
96 V. Oiler, 10 S.W.2d 616, 226 Ky. 
89. 

47 C.J. p 219 note 8. 

84. Tex.*-rTexas Mexican R. Co.. v. 
Lewis, Clv-App., 99 S.W. 677, 678. 

47 C.J. p 219 note 95. 


Ezoeption of no cause of sotiou . . . 

(1> Exception based on misjoinder 
of parties plaintiff must be specJAcSI- 
ly pleaded; an exception of no Cause 
of action is insufficient to raise the 
obJ;ection.—^Recker v. Dupuy, 10,8 So. 
782, 161 La. 392. 

(2) pienerally speaking, exceptions 
of no right or cause of action is in¬ 
dependent of question of misjoinder 
of parties.—Officer v. American Eagle 
F|re Ins. Co., App., 139 So. 719, re¬ 
versed on other grounds 148 So, 600, 
1Y6 La 681. 

86. Ky.—^Louisville, etc., R. Co. v. 
Greenbrier Distillery Co., 187 S.W. 
296, 170 Ky. 775. 

86. Okl.—^Muskogee Sand & Gravel 
Co. V. Hulbert, 9 P.2d 419, 156 Okl. 
112 , 

47 O.J. p 219 note 4. 

87; Kan:—Minch v. Winters, 263 P. 

578, 122 Kan. 538. 

47^C.'Jv p 219 note 6. 

88. Mo.—^Lass v. Elsleben, 60 Mo. 
122 . 

89. Miss,—^Aven v. Simpleton, 96 So. 
166, 182 Miss. 266. 

N.J.—^Lapayowker v. Levitzky, 130 A. 
.627, 102 N.XLaw 164. 

90. N.H.—Stevenson v. Colferin, 20 
N,H. 160. . 

Ohio.—^Masters v. Freeman, 1^ Ohio 
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St 828—Bartges v. O’Neil, 18 Ohio 
St 72. 

S.C.—^Hellams v. Switzer, 24 S.C. 39. 
47 C.J. p 216 note 65—9 C.J. p 89 
note 4. 

91. U.S.—Miller v. Ahrens, C.C.W. 
Va, 160 F. 644, 

Cal.—^Lothrop v. Golden, 67 P. 394, 
6 Cal.Unrep.Cas. 284. 

47 C.J. p 216 note 66.. 

92. Wis.—Somervaill v. McDermott 
96 N.W. 668, 116 Wis. 604. 

93. U.S.—^McKasaon v. Union Pac. 
R. Co., D.C.Wyo., 278 F. 803. 

Cal.—Barnett v. Garrison, App., 209 
P.2d 426—^House v. Pacific Grey¬ 
hound Lines. 95 P.2d 466, 86 Cal. 
App.2d 886. 

47 C.J. p 216 note 67. 

94. Cal.—^House v. Pacific Grey¬ 
hound Lines, 95 P.2d 465, 35 Cal. 
App.2d 36. 

Ga—G rant v. Hart 14 S.B.2d 860, 192 
Ga 163—^Wilkinson v.. Smith, 176 S. 
E. 373, 179 Ga. 607. 

Idaho.—Crane Creek Reservoir Ad¬ 
ministration Board V, . Washington 
County Irr. Dist, 284 P. 667, 48 
Idaho-662. 

47 C.J. p 216 note 68 [aj. 

95. Ga—G rant v. Hart, 14 S.E.2d 

860, 192 Ga 168—Wilkinson v. 

Smith, 176 s:b. 878, 179 Ga. 607. 

Idaho.—Crane Creek Reservoir Ad- 



PARTIES 


§ 1315 


67 O.J.S. 

the misjoinder lies.^® A demurrer for insufficiency 
of facts will not raise the question of misjoinder^*^ 
and should be overruled if a cause of action is stat¬ 
ed in favor of any one of the plaintiffs,^8 although 
there is authority holding that a demurrer going to 
the lack of a cause of action by a specified plaintiff 
is proper.^^ A demurrer for lack of capacity to sue 
does not raise the issue of whether there is a mis¬ 
joinder of parties plaintiff nor does a demurrer 
specified as for defect of parties plaintiff raise the 
question of misjoinder.2 Where plaintiff sues in 
two different capacities, and lacks a cause of action 
in one of these capacities, this has been held to ren¬ 
der the complaint subject to demurrer for misjoin¬ 
der of parties plaintiff.^ Where the misjoinder is 
not apparent from the face of the. pleadings, demur¬ 
rer will not lie.^ 

Under statutory, code, or practice act provisions 
enumerating all proper grounds of demurrer and 
omitting misjoinder of parties plaintiff as a ground 
of demurrer, an objection based on misjoinder of 
parties plaintiff may not be raised by demurrer on 
this ground.5 According to some authorities a de¬ 
murrer for insufficiency of facts to constitute a 


cause of action does riot raise the issue of whether 
all the plaintiffs have a cause of action,® and should 
therefore be overruled if a cause of action is stated 
in favor of any one of them.*^ Other authorities 
take the view that a demurrer pn such ground rais¬ 
es the issue of the right of plaintiffs to sue joint¬ 
ly, 8 and accordingly hold that a demurrer for want 
of facts should be sustained unless a cause of action 
is stated in favor of all the plaintiffs.^ In jurisdic¬ 
tions where a' demurrer for insufficiency will raise 
the issue of whether or not a cause of action is stat¬ 
ed in favor of each of several plaintiffs, a demurrer 
for defect of parties plaintiff will not raise such is¬ 
sue.^® It has been held that, where there is a mis¬ 
joinder of both parties plaintiff and causes of ac¬ 
tion, demurrer will litM 

Provisions making defect of plaintiffs ground for 
demurrer. Statutes and code provisions permitting 
a demurrer for defect of parties plaintiff are ordi¬ 
narily construed as not including a misjoinder of 
parties plaintiff,^2 but some authorities hold that 
statutory provisions permitting a demurrer for de¬ 
fect of parties plaintiff are sufficient to include cas¬ 
es of misjoinder.^2 Jt has been held that if a de- 


mlnlstration Board v. Washington “ 
County Irr. DIst., 284 P. 657, 48 
Idaho 662. 

47 C.J. p 216 note 68 . 

96. Cal.—Adams v. National Auto¬ 
mobile Ins. Co., 133 P.2d 667, 66 
Cal.App.2d 905. 

47 C.J. p 216 note 69. 

97. Ga.—nuHk V. Hill, 45 S.B. 42, 
117 Qa. 722. 

N.T.—Mlddlobrook v. Travis, 21 N.T. 

S. 398, 66 Hun 510—Barnes v. 

. Blake, 13 N.Y.S. 77, 69 Hun 371. 
Tex,—MePadden v. Schfll, 19 8 .W. 
368; 84 Tex, 77—Wnifums v. Brad¬ 
bury, 9 Tex. 487—Detroit Electrical 
Works V. Riverside St. R. Co., Civ. 
App., 29 S:W. 412. 

47 C.X p 216 note 60. 

98. Ga.—Lane v. Cordell, 92 S.B. 887, 
147 Go. 100. 

47 ax p 216 note 61. 

99. N.y.—^Palmor v. Davis, 28 N.T. 
242 

47 ax p 216 note 62. 

1 . N.T.—Greer v. Smith, 140 N.Y.S. 
43, 156 App.plv. 420, 

2 . Mont.—^Hand v. Hoslet, 261 P. 
600, 81 Mont. 68 . 

Okl.—Hines v. McCall, 269 P. 269, 
182 Okl. 5. 

8 . N.Y.—Clarkson v. Walpole Rub¬ 
ber Co,, 142 N.Y.S. 602, 166 App.Div. 
869 

47 ax p 216 note 66 . 

4. N.T.-<lurtls V, Curtis, 110 N.Y.S. 

668 , 126 App.Dlv. 690. 

47 C.X p 216 note 66 . 

67 C. J.S.—72 


5. Ind.—Cargar v. Fee, 39 N.B. 93, 
140 Ind. 672. 

Iowa.—Gibson v. Union County, 223 
N.W. Ill, 208 Iowa 314. 

Ky.—Board of Trustees of Pords- 
vllle Graded School Dlst, No. 96 v. 
Oiler, 10 S.W.2d 616, 226 Ky. 80. 

Okl.—Light of Truth Spiritualist 
Church of Tulsa v. Davis, 181 P.2d 
969, 198 Okl. 694—^Muskogee Sand 
Sa Gravel Co. v. Hulhert, 9 P.2d 
419, 166 Okl. 112 —Okmulgee Sup¬ 
ply Co. v. Rotman, 291 P. 1, 144 
Okl. 293. 

Wis.—Trustees of Wisconsin State 
Federation of Labor v. Simplex 
Shoe Mfg. Co., 266 N.W. 66 , 215 
Wi». 623, 

47 ax p 217 note 68 . 

0 , WIs.—Neva V. Clifford, 12 N.W. 
419, 66 Wis. 161—SchifCer v. Bau 
Claire, 8 N.W. 263, 61 Wis. 385. 

47 C.X P 217 note 69. 

7, S,D.—Sioux li’alls Commercial, 
etc., Bank v. Erdman, 208 N.W. 682, 
$0 S.D. 97. 

47 aJ. P 217 note 70. 

8 , Ind.—McXnto.sh v. Zaring, 49 N.B. 
164, 160 Ind. 301 —Nicodemus v, 
Slmon-s, 23 N.B. 621, 121 Ind. 664— 
Debolt V. C(u*ter, 31 Ind. 355—Hal¬ 
stead V. Coen, 67 N.B. 957, 31 Ind. 
App. 302. 

47 ax p 217 note 71, 

9 , Ind.—Grover v. Marott, 136 N.B, 
81, 192 Ind. 662—State v. Holt. 71 
N.B. 663, 163 Ind. 198—McIntosh v. 
Zaring, 49 N.B. 164, 160 Ind, 301— 
Brunson v, Henry, 39 N.B. 266, 140 
Ind. 466—Darkles v. Bellows, 94 
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Ind. 64—Headrick v. Brattaln, 83 
Ind. 188—uBtna Ins. Co. v. Kittles, 
81 Ind. 96—Parker v. Small, 68 
Ind. 340—Patman v. Leet, 41 Ind. 
133—Lippert V. Edwards, 39 Ind, 
166—Louisville, etc., R. Co. v. 
Lange, 41 N.B. 609, 13 Ind.App. 337. 
47 ax P 217 not© 72. 

10. Ind,—Evans v. Schafer, 21 N.B. 
448, 119 Ind. 49. 

11 . Iowa.—Brown v, Correll, 288 N. 
W. 907, 227 Iowa 669. 

N'.C,—Smith V. Greensboro Joint 
Stock Land Bank, 196 S.B. 481. 
213 N.C. 343. 

47 ax p 218 note 82. 

18. N.C.—Virginia Trust Co. v, 
Webb, 173 S.B. 698, 206 N.C. 247— 
Star Furniture Co. v. Carolina Sc 
N. W. Ry. Co., 143 S.B. 242, 195 
N.C. 636. 

Okl.—Hines v. McCall, 260 P. 269, 132 
Okl. 5. 

47 C.X p 217 note 77. 

‘'Defect of parties" deftned see supra 
§ 104. 

13. U.S,—Marlon Steam Shovel Co. 
V. Bertino, C.O.A.M 0 ., 82 P.2d 641, 
rehearing denied 82 P.2d 946, cer¬ 
tiorari denied 67 S.Ot. 17, 299 U.S. 
566, 81 L.Ed. 400. 

Mo.—Bank of Mountain View v. 
Winebrenner, 196 S.W.2d 486, 366 
Mo, 79—Moffett V, Commerce Trust 
Co., 103 S.W.2d 688 , 364 Mo, 1098. 
appeal dismissed 67 S.Ot 82, 329 
U.S. 669, 91 L.Ed. 690, rehearing de¬ 
nied 67 S.Ct. 184, 329 U.S. 827, 91 
L.Ed. 702—^Fadler v. Gabbert. 63 
S.W.2d 121, 838 Mo. 861—Repetto 
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inurrer lies it must be specifically addressed to the 
misjoinder of parties plaintiffand that a demur¬ 
rer will not lie where the misjoinder is not appar¬ 
ent from the face of the complaint.^® 

Provision for plea and notice. Under a code pro¬ 
vision to the effect that misjoinder of parties plain¬ 
tiff shall not be objected to by defendant at the trial 
unless he gives written notice thereof with his plea 
stating the name, of the person alleged to be improp¬ 
erly’ joined, it has been held that a misjoinder of 
parties plaintiff may not be raised by demurrer.!^ 

Provision against abatement. Under a code, pro¬ 
vision that no action or suit shall abate or be defeat¬ 
ed by the misjoinder of parties plaintiff, but that, 
whenever such misjoinder shall appear, the court 
may order the misjoined party to be dropped and 
proceed with respect to the properly joined parties, 
it has been held that misjoinder of parties plaintiff 
.is not a grotinci for demurrer.i^ 

Improper joinder implies a misjoinder rather than 
^ nonjoinder or defect of parties plaintiff,, and 
therefore demurrer on this ground will not lie in 
jurisdictions where misjoinder of parties plaintiff 
may not be raised by demurrer.^® 

(3) Plea or Answer 

Where a misjoinder of parties plaintiff does not ap¬ 
pear on the face of the complaint, the objection ordinarily 
may be taken by plea or answer. 

Where a misjoinder of parties plaintiff does not 


appear on the face of the complaint, the objection 
ordinarily may be taken by plea or answer and, 
in jurisdictions where misjoinder of parties plaintiff 
apparent on the face of the complaint may not be 
raised by demurter, the proper. method of raising 
the objection may be by plea or answer.^O Under 
code provisions requiring a misjoinder of parties 
plaintiff to be. raised by demurrer when the defect 
appears on the face of plaintiffs initial pleading, 
the objection may not be taken by answer when it 
so appears.2i 

Form of answer. A general denial does not raise 
the issue of a misjoinder of parties plaintiff.22 The 
question of misjoinder may not be raised under a 
plea of non assumpsit^S" It is not sufficient that an 
answer show that a misjoinder exists; the fact must 
be specifically presented as an objection.24 An 
averment that a plaintiff is improperly joined be¬ 
cause of lack of interest should point out specifical¬ 
ly the defect relied on.25 

§ 133. - Time of Objection and Waiver 

An objection based on a misjoinder of parties plain¬ 
tiff ordinarily should be made at the first opportunity and 
before Joining issue, and the, objection usually is waived 
by a failure to raise it in the proper time and manner. 

An objection based on a misjoinder of parties 
plaintiff should be made at the first opportunity,^® 
in due order of pleading,27 and ordinarily before 
triads or joining issue,29 before the close, of evi- 


V. Walton, 281 S.W. 411. 318 Mo. 
182—Nlehaus v. Joseph Green- 
spon's Son Pipe Corporation 164 
S.W.2d 180, 237 Mo.App. 112. 

47 C.J. p 218 note 80. 

Heason for mle 

Misjoinder of parties plaintiff is 
ground for’ demurrer for the reason 
-that in such case petition does not 
state a cause of action.—^Bank of 
Mountain View v. Winebrenner, 195 
S.W.2d 486, 355 Mo. 79—Fadler v. 
Gabbert, 63 S.W.2d 121, 333 Mo. 851. 
14. Neb.—Johnson v. Platte Valley 
Public Power & Irrigration Dlst., 
274 N.W. 886, 188 Neb. 97. 

I.B. Mo.—^Moffett V. Commerce Trust 
rCo.. 193 S.W.2<i 688, 364 Mo. 1098, 
appeal dismissed ’67 S.Ct. 82, 329 XJ. 
S. 669, 91 Ij.Ed. 590, rehearing, de¬ 
nied 67 S.Ct. 184, 329 0.S. 827, 91 L. 
Bd. .702—^Megher v. Stewart, 6 Mo. 
App. 498, 693. , 

Miss.—^Aven r. Singleton, 96 So. 
165, 182 Miss. 256. 

117. Va.—Baird v. Tyler, 89 S.B.2d 
642, 185 Va. 601. 

47C.J. p 218 note,84, 

19. Alaska.—“Ale^ka Gold Recovery 


Co. V. Northern Min., etc., Co., 7 
Alaska 386. 

Okl.—O'Neill v. Cunningham, 244 P. 
444. 119 Okl. 157. 

19. Ind.—^Pritchard v. Mines, 111 N. 
B. 804, 61 Ind.App. 203. 

47 C.J. p 218 note 86. 

20. Miss.—Aven v. Singleton, 96 So. 
165, 132 Miss. 256. 

21. Colo.—Colorado Coal, etc., Co. v. 
Lamb, 40 P. 251, 6 Colo.App. 255. 

22. Mo.—^Love v. Robinson, App., 240 

S. W. 860—Mills V. Carthage, 31 Mo. 
App. 141. 

23. U.S.—Bartels v. Redfleld, C.C.N. 

T. , 16 F. 336. 

2^ Mo.—Donahue r. Bragg, 49 Mo. 
App. 278, 

25, N.T.—aark v, Aldrich, 40 N.T.S. 
440, 4 App.Div. 623. 

26. HI.—People V. O'Connor, 87 N. 
E. 1016, 239 m. 272. 

47 C.J. p 219 note 9. 

Preliminary default 
Exception that there existed xnis- 
Jbinder of parties plaintiff, filed after 
preliminary default had been enter¬ 
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ed, came too late.—^Dldier v. Pardue 
& Pardue, LsuApp., 144 So. 762. 

27fc Tex.—^Trapp v. Lampton, Civ. 
App., 112 S.W.2d 1112—Dr. Pepper 
Bottling Co. V. Rainboldt, Civ.App., 
66 S.W.2d 496, reversed on other 
grounds Schraeder v. Rainboldt, 97 
S.W.2d 679, 128 Tex. 269. 

47 C.J. p 219 note 10, 

After general demurrer 
Where defendant had previously 
filed a general demurrer, pleas in 
abatement and special exceptions 
complaining of misjoinder of parties 
plaintiff came too late.—Trapp v. 
Lampton, Tex.Civ.App., 112 S.W.2d 
1112 . 

28. Pa.—^Pulling v. Teager A Sons, 
161 A. 674, 301 Pa. 7. 

47 C.J. p 219 note 11. 

29. Iowa.—^Brown v. Correll, 288 N. 
W. 907, 227 Iowa 669. 

N.C.—^Western N. C. Conference v. 

Talley, 39 S.B:2d 816, 226 N.C. 664. 
Okl.—^Muskogee Sand & Gravel Co. 

v. Hulbert, 9 P.2d 419, 166 Okl. 112. 
Pa.—^Pulling V. Teager & Sons, 161 
A. 674, 301 Pa. 7. 

47 C.J. p 219 nojte 12, 
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dence,^^ and before verdict^i or judgment.^^ The 
objection should be made before the statute of lim¬ 
itations has barred an action begun in time.^S' 
Where a misjoinder of parties plaintiff does not ap¬ 
pear on the face of the pleading, defendant may ob¬ 
ject when it appears.^^ 

An objection to a misjoinder of parties plaintiff 
may be waived 5 and failure to raise the objec¬ 
tion^® at the proper time®*^ or in the proper man¬ 
ner,®® as by demurrer or answer,®® ordinarily con¬ 
stitutes a waiver thereof, as where, instead of ob¬ 
jecting to the misjoinder, the party who might ob¬ 
ject goes to trial on the merits,^® or pleads over 
following an objection.^! 

According to some authorities, where an objec¬ 
tion based on misjoinder of parties plaintiff is made 
too late, as after answer, it is addressed to the dis¬ 
cretion of the court.42 It has been held within the 
discretion of the trial court to sustain or overrule 
a plea of misjoinder by way of a special exception 
filed after the original answer,4®* and to allow an 
exception for misjoinder filed at one term of court 
but not called to the court’s attention until the next 


term and after the jury have been impaneled.'*^ 

Where a defendant takes no exception to the de¬ 
nial of his motion to dismiss for the unauthorized 
joinder of plaintiffs, he may not set up the same 
objection by brief statement filed with the general 
issue.^® 

Reinstatement of plaintiff. Failure to object to 
the reinstatement of a plaintiff who has previously 
been stricken for misjoinder constitutes a waiver of 
such reinstatement.^® 

Objection going to cause or right of action. An 
objection involving misjoinder of parties plaintiff 
which goes to the right or cause of action is not 
waived by a failure to raise it by demurrer or an¬ 
swer.^ 

Waiver by affinnafive act. One who has, by af¬ 
firmative act, admitted that plaintiffs were properly 
joined may not thereafter raise the objection of 
misjoinder.^® 

Failure to demur. Where an objection based on 
the misjoinder of parties plaintiff should be taken 
by demurrer, failure so to take the objection con- 


30. Pa.—Khret v. Schuylkill River 
East Side R. Co.. 24 A. 1068, 151 Pa. 
158. 

47 C.J. p 220 note 13. 

31. Tnd.—Terre Haute, etc,, Tract. 
Co. V. Haskett. 126 N.Ifl. 616. 72 
Ind.App, 67. 

Mo.—Tender v. Gilmore, 80 S.W. 341, 
114 Mo.App. 210. 

32. Ky.—Fuoua v. Mullen, 13 Bush 
467. 

Amendment of judffment as to errors 
rc.spectlnfi: parties see Judgments 9 
244. 

Vacation of Judgment for errors os 
to parties see Judgments § 276. 

33. Tox.—Garner v. Jamison, Civ, 
App„ 162 S.W. 340. 

Objections respecting parties as af¬ 
fecting running of the statute of 
limitations see Bimitxitlons of Ac¬ 
tions 9 272. 

34. Iowa.—Rhoads v. Booth, 14 Iowa 
675, 677. 

47 C.J. p 220 note 17. 

35. Tex.—^Allon-Plgh Motor Co. v. 
Hodgkins Motor Co., Clv.App., 32 S. 
W.2a 224. 

86. Ky.—Tyler v. Tyler. 202 S.W.2d 
418, 305 Ky, 184—Moore^s Adm'r v. 
Wagers' Adm'r. 48 S.W.2d 15, 243 
Ky. 361. 

Pla,—^Edgar v. Bacon, 122 So. 107, 
97 Fla. 679, followed in Wright v. 
Tatarian, 131 So. 133, 100 Fla. 1366. 

Tex.—Corpus jrnris cited in Allcn- 
Flgh Motor Co. v. Hodgkins Motor j 
Co., Civ.App., 32 S.W,2d 224. 226. j 

47 C.J. p 220 note 18. j 

37. Fla.—^Edgar v. Bacon, 122 So. j 


107, 97 Fla, 679. followed in Wright 
V. Tatarlan, 131 So. 133, 100 Fla. 
1306. 

47 C.J. p 220 note 19. 

Appearance on merits of case pre¬ 
cluded raising question of misjoinder 
of parties, whether by special ex¬ 
ception or otherwise, even on retrial 
after plaintiff's pleading was amend¬ 
ed.—I>r. Pepper Bottling Co. v. Raln- 
boldt, Civ.App., 66 S.W.2d 496, re¬ 
versed on other grounds Schrneder v. 
Ralnboldt, 97 S.W.2d C7D, 128 Tex. 
269. 

38. Conn.—Torrington Creamery v. 
Pavenport, 12 A.2d 780, 126 Conn. 
616. 

Mo.—Quality Oil Co, v. Wyatt, App., 
138 S,W.2d 40. 

Tex.—Allen-Figh Motor Co. v. Hodg¬ 
kins Motor Co., Civ.App., 32 S.W.2d 
224. 

39. Cal.—Barnett v. Garrison, App., 
209 P.2d 426—House v. Pacific 
Greyhound trines, 95 P.2d 465, 36 
Cal.App,2d 336. 

Idaho.—Crane Creek Reservoir Ad¬ 
ministration Board v. Washington 
County Irr. Dist, 284 P. 667, 48 
Idaho 662. 

Miim.—Whipple r. Mahler, 10 N.W.2d 
771, 216 Minn. 678—First Minneap¬ 
olis Trust Co. V. Lancaster Cor¬ 
poration, 240 H.W. 469, 186 Minn. 
121 . 

Mo.—Hamner v. Edmonds, 36 S,W.2d 
929, 327 Mo. 281—Quality Oil Co. 
V. Wyatt, App., 138 S.W.2d 40— 
Block V. Holly, App., 106 S.W.2d 
963—Kansas City Carpet Co. v. 
Smith, App., 25 S.W.2d 639. 
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Wis.—Peters v. International Har¬ 
vester Co., 22 K.W.2d 618, 248 Wis. 
461. 

47 C.J. p 220 note 20. 

40, H.S.—lilerehants' Ins, Co. v. 
Buc-knor, Ky., 110 F. 345, 49 C.C.A. 
80. 

47 C.J. p 220 note 22. 

41, Colo.—McNTulty v. Kcnrin, 09 P. 
2d 773, 100 Colo. 580. 

N.M.—I'tttton V. Walker, I P.2d 666, 
36 N.M. 468. 

47 C.J. p 220 note 23. 

48. K.C,—Western N. C. Conference 
V. Talley, 39 S.E.2d 816, 226 N.C. 
654. 

43. Tex.—Griflln v. Reilly, Civ.App., 
276 S.W. 242. 

44. Tex,—Lottman Bros. Mfg. Co. v. 
Houston Waterworks Co., Civ.App., 
38 S.W. 357. 

45. Me.—Richardson v. Wood, 93 A 
836, 113 Me. 328. 

46. U.S,—^Dalton v. Moore, Alaska, 
141 F. 311, 72 C.C.A. 469, certiorari 
denied 26 S.Ct. 757, 200 U.S. 619, 
50 L.Ed. 623. 

47 C.J. p 220 note 24. 

47. Me,—Sanborn v, Matthews, 41 A. 
2d 704, 141 Me. 213—Ootpuf Juris 
cited la United Feldspar Sc Miner¬ 
als Corporation v. Biimpus, 38 A.2d 
164, 167, 141 Me. 7. 

47 C.J, p 220 note 25, p 221 note 33. 

48. Ga.—Cottle v. Wade, 64 S.E. 
1007, 6 Ga.App. 314, 

47 C.J. p 221 note 26. 
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stitut6s. a .:wait^er tlnereof,^^' as where, .instead of cifically to set forth the nature of the objection re- 
demurring, plaintiff answers,®® 9 r, after his demur- suits in a waiver thereof.®^ Where defendant de- 
rer for misjoinder has been overruled, answers to murs to a petition for. nonjoinder of parties plain- 
the merits without further raising the objection,?^, tiff and subsequently. such parties, are joined as 
or where defendant, jafter the. overruling of His de- plaintiffs in an amended petition, defendant .may not 

miirrer, answers over and ineffectually attempts to. then demur for misjoinder of parties-plaintiff since 

preserve the objection by insertion in the answer the previous demurrer for nonjoinder constituted a 

of a clause-constituting only a repetition of the de- waiver of the subsequent alleged misjoinder.®® If 

murret.®® .The objection is not waived by a fail- defendant demurs only on the ^ouhd of a failure 

ure to- demur where the misjoinder does not appear . to state facts sufficient to state a cause of action, 
from the face of the complaint,®® and, wherfe the . arid riot on the statutory ground of defect of parties 
issue of n;isjoinder. of parties plaintiff is r^-ised plaintiff, and then attempts to take the objection by 

both by demurrer and answer, the issue is not answer, he wHl be deemed to have waived the ob-. 

waived irrespective of whether or not the misjoin- jection.®® 

der appears from the face of .the complaint®^ Failure to object by motion to strike. Where the 

,Failure to raise objection by plea or answer, circumstances are such that an objection to mis- 

Where the.circumstances are such that a misjoinder joinder of parties plaintiff should be *‘2<ised by a 

of parties plaintiff should be objected to by plea or motion to strike the name, of the improper plain- 

answer, failure so to raise the objection constitutes tiff, failure so. to raise the objection constitutes a 

a waiver thereof,®® as where defendant goes to waiver thereof.®^ 

trial without filing a plea.®® Where defendant files 

both a plea in bar and .at the same time a . plea in § 134, - Persons Entitled to Object 

abatement for misjoinder of parties, pkintiff, but " A defendant not aggrieved by the nilsjoinder of par- 

goes to trial under the plea in bar without asking ties plaintiff may not successfully object thereto, 
a trial on the plea in abatement, he thereby waives 
the latter plea.®*^ 

Failure sufficiently to specify objection. Where 
defendant employs the method of raising an objec¬ 
tion to misjoinder of parties plaintiff required by 
the circumstances of the case and the law of the 
jurisdiction, but fails specifically to set forth the 
nature of the objection in compliance with the prac¬ 
tice of the particular jurisdiction, such failure spe- 

49. Cal.—^Barnett v. Qajrlsori, App., 

209 ^.201 426-^House v, Padfle 
OreyhoTind Lines, 95 P.2d 465, 35 
.Cal.App.2d 336. 

Idaho.—Crane Creek Reservoir Ad¬ 
ministration Board v. Washington 
County Irr. Dlst, 284 P. 667, 48 
Idaho 662. 

Minn.—Whipple v. Mahler, 10 N.W.2d 
771, 215 Minn. 678—First Minneap¬ 
olis Trust Co. V. Lancaster Cor- 
poratlpn, - 240 N.W., 469, 186 Minn. 

■i2i: ' 

Mo,—BCamner v. Edmonds, 36 S.W. 

2d '929, 327 Mo'. 281—<iuallty Oil 
Co. V. Wyatt,. App., 138 S.W.2d 40 
—^Block V. Holly, App., 106 S.W.2d 
963—Kansas City Carpet Co. v. 

Smith, App., 26* S.W.2d 689. * 

47. Q.J. p 221 note 28. 
ab. K.C.- 7 Clty of Goldsboro v. W; P. 

.Rose Builders’ Supply Co., 167 S. 

E. 6a, 200 N.C. 406. 

47 C.J. p 221 note 29. 

51, • Colo.-^-^pringhettl v. HahneWald,' 

131 P. 266, 64 Colo. 383. ... 

47 ClJ. P 221 note 80. 

59. Mo.—Jones y. EAnsas etc,, 
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R. Co., 77 S.W. 890, 178 Mo. 628, 101 
Am.S.R. 484. 

53. Cal.—^Luis v. Cavln, App., 191 P. 
2d 627, reheard 198 P.2d 563. 

54. Wyo.—^Taylor v. StockwelL 146 
P. 748, 147 P. 328, 22 Wyo. 492. 

47 C.J. p 221 note .32. 

55. Cal.-^Bamett v. Garrison, App., 
209 P,2d 426. 

Idaho.—:Crane Creek Reservoir Ad¬ 
ministration Board v. Washington 
County Irr. List., 284 P. 667, 48 
Idaho 662. 

Minn.—Whipple v, Mahler, 10 N.W.2d 
771, 216 Minn. 678—First Minne¬ 
apolis Trust- Co. V. Lancaster Cor¬ 
poration, 240 N.W. 469, 186 Minn. 
121 .. , ' , 

Mo.—Quality Oil Co; v, Wyatt, App., 
138 S.W.2d 40—Block v. Holly, 
APP., 106 S.W.2d 963T-Kansas City 
Carpet Co. v. Smith, App., 26 S. 
W;2d 639. 

47 C.J. p 221 note 36. 

66. W.Va.—Hunt v. Mounts, 188 45. 
B. 828, 101 W.Va. 206. 

57. W.Va.—Hunt v. Mounts, supra. 


5& Tex.—^Rick v. Farrell, Clv.App., 
266 SwW. 622. 

47 C.J. P 221 note 41. 

59. Mo.—^Puntney v. Mahn, App., 201 
S.W. 913; 

60. Colo.—Colorado Coal, etc., Co. v. 
Lamb, 40 P. 251, 6 Colo.App. 256. 

61. Okl.—Okmulgee Supply Co. v. 
Rotman, 291 P. i, 144 Okl. 293. 

47 C.J. p 221 noteAjS. 

62. Ariz.—^Lee v. Ricca, 241 P. 60S 
29 Ariz. 809, 312.' 

47 C.J. p 221 note 46. 

Estoppel 

Parties and those dalmlng under 
them who procured, decrees finding 
half interest in realty was owned by 
certein persoxxs could not object to 
misjoinder of such persons' in suit 
to set aside for firaud. such ' decrees 
which also found that other half in¬ 
terest was owned by such parties.— 
Fadler v. Gabbert, 68 S.W.2d 121, 
338 Mo. 851. 

63. ]Sr.T,-^Ader v. Blau, 208 N.Y.S. 
164, 211 APP.D1V. 532* 

47 C.J. p 282 note 47. . 


A defendant not aggrieved by the uiisjoind^ir of 
parties plaintiff may not successfully object there¬ 
to.®® 

§ 135. —^— Evidence 

The burden Is on the defendant to show that too many 
persons are Joined as plaintiffs. 

The burden is on defendant to show that too 
many persons are joined as plaintiffs,®® and ordi- 
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narily this may not be shown by cross-examination 
of plaintiff’s witnesses.®^ 

§ 136. — Curing Misjoinder 

A misjoinder of parties piaintlff may be corrected by 
a Judgment or decree denying relief to the plaintiff Im¬ 
properly Joined or by permitting the withdrawal or non¬ 
suit of the misjoined plaintiff. 

A misjoinder of parties plaintiff may, it has been 
held, be corrected by a final decree or judi^ment so 
framed as to deny relief to the plaintiff improperly 
joined®® or by permitting the withdrawal or non¬ 
suit of the misjoined plaintiff;®® or, where the evi¬ 
dence clearly shows that the misjoined plaintiff nev¬ 
er had any interest in the suit, the court may after 
verdict regard the name of the misjoined plaintiff 
as having been stricken.®^ 

§ 137. Misjoinder of Parties Defendant 

The nature and character of an objection based 
on misjoinder of parties defendant and the mode 
of raising the objection arc discussed infra § 138; 
the time to object, infra § 139, and the persons en¬ 
titled to raise the objection, infra § 140. 

Examine Pocket Parts for later cases. 

^ 138. -Nature and Character of Objec¬ 

tion and Mode of Raising 

a. In general 

b. Mode of raising objection 

ja. In General 

The Joinder of an Improper party defendant will not 
bar maintenance of the action as agaJnst other and 
proper parties defendant. 

A misjoinder of parties defendant exists where 
all of the defendants arc improperly sued or where 


one or more are properly sued and others areMm- 
properly joined with them.®® As a general rule the 
joinder of an improper party defendant will not 
oar maintenance of the action as against other and 
proper parties defendant®® or deprive the court of 
jurisdiction as to defendants properly before it.*^® 
Misjoinder of parties defendant is not ordinarily, as 
discussed in Dismissal and Nonsuit § 63, a ground 
of dismissal of the suit as to those properly joined; 
but it is ground for the correction . of the com¬ 
plaint, and a defendant properly joined may ob¬ 
ject to the misjoinder because of its effect on costs 
which he may be compelled to pay.72 A misjoinder 
of one of several parties defendant is no ground 
for an instructed verdict in favor of all the de- 
fcndants.73 A statute providing that an action may 
be prosecuted against proper defendants notwith¬ 
standing joinder of improper defendants applies 
only to trial on the merits,and not to preliminary 
proceedings relative to the pleadings.An objec¬ 
tion for misjoinder of parties defendant will be 
overruled where there is in fact no misjoinder.^® 

Diity of court, ITic court is not obligated to cor¬ 
rect a misjoinder of parties defendant in the ab¬ 
sence of an objection,'^7 

b. Mode of Raising Objection 

(1) In general 

(2) Demurrer 

(3) Pica or answer 

(1) In General 

Under the practice prevailing in some Jurfscllctlons, 
objection to the misjoinder of parties defendant may be 
raised by a motion; but ordinarily the objection may not 
be raised by an objection to evidence. 

Under local practice it may be proper to raise 
an objection to the misjoinder of parties defend¬ 


er Ill,—McKone v. WilUamn, 37 Ill. 
App. BOl. 

65. N.I>.—Soxton V. Sutherland, 164 
N.W. 278, 37 N.D. 600. 

47 C.J. p 222 note 40. 

S6. N.C.—Adame v, Carolina Mortg. 

Co., 101 S.E. 724, 211 N.C. 746. 

47 C.J. p 222 note 50, 

<67. Mo.—Colette JtLTia quoted ia 
Stephenson v. American Nat Ins. 
Co., 78 S.W.2d 876, 886, 220 Mo. 
App. 480. 

:Pa.—Bell V. Irwin, 6 Fa.Super. 368, 
41 Wkly.N.C. 201. 

(68. Mo.—Bank of Mountain View v. 
Winebrenner, 106 S.W,2d 436, 255 
Mo. 70. 

60. 111.—People for Use of Pope 
County, 47 N.B.2d 782, 218 IH-App. 


N.J.—Rogers Bbcrt Co. v. Century 
Const; Co., 16 A.2d 04, 126 N.J.l.aw 
126, aiHrmed Rogers Ebert Co. v. 
Century Const Co., 18 A.2d 8, 126 
N.jr.Law 68, 

N.C.—Moore County v. Burns, 32 S. 

£.2d 226, 224 N.C. 700. 

W.Va.—Wellman v. Holston Hard¬ 
wood Co., 159 S.K. 661. 110 W.Va. 
544. 

47 C.J. p 222 note 56. 

Misjoinder of parties defendant as 
ground for: 

Abatement of action see Abatement 
and Revival 6 101. 

Arrest of Judgment see Judgments 

6 01 . 

Vacation of Judgment see Judg¬ 
ments § 276. 

70. Tex.—Ex parte Hughes, 120 8.W, 
2d 270, 133 Tex. 606—Rips v. Un- 


german, Civ.App., 137 S.W.2d 87, 
error dlMmlsacd, 

47 C.J. p 222 note 67. 

71* N.y.—Briggs V, Technocracy, 
Inc., 86 N.Y.S.2d 736. 

72. Tex.—Emmons v. Oldham, 12 
Tex. 18—Johnson v. Davis, 7 Tex. 
173. 

73. Wis.—Smith v. Cassell, 26 N.W. 
386, 70 Wis. 667. 

47 C.J. p 222 note 60. 

74. Vt.—^McTCniop V. Burton, 74 A. 
78, 82 Vt 403. 

76. Vt—McKillop V. Burton, supra. 
47 C.J. p 223 note 62. 

76. Cal.—Gates v. Nash, 6 Cal. 102. 
47 0*J. p 222 note 63. 

77. Vt.—^Burnett v. Larrow, 00 a. 
729. 91 Vt 100. 

47 C.J. p 223 note 66. 
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ant by motion.'^s The motion should be specific 
as to the misjoinder and as to the relief sought.*^^ 
It has been hdd that where the presence of certain 
defendants becomes unnecessary because, of facts 
occurring after commencement of the action, the 
proper method of raising the objection is by mo- 
tion.80^ The motion will be denied where the mov¬ 
ing defendant has theretofore affirmatively asserted 
that he was a proper party defendant.^i 

Motion to strike. Under the practice prevailing 
in some jurisdictions an objection to misjoinder of 
parties defendant may be presented by motion to 
sbike the names of the unnecessary parties,^^ 

Motion to abate. Under local practice it may be 
proper to raise an objection to misjoinder of par¬ 
ties defendant by a motion to abate the action as 
to the party improperly joined.83 

Motion to compel election. Ordinarily an objec¬ 
tion to misjoinder of parties defendant may not be 
raised by a motion to compel plaintiff to elect®^ al¬ 
though there is authority to the effect that the ob¬ 
jection may be so raised when the misjoinder is 
not apparent from the face of the pleadings but is 
first disclosed by the evidence.^® 

Motion to change venue. Ordinarily it is improp^ 
er to raise an objection relative to misjoinder of 
parties defendant on a motion to change the ven¬ 
ue.^® 

Exceptions. Under the practice prevailing in 
some jurisdictions the misjoinder of parties defend¬ 


ant may be raised by an exception pn that ground,87 
but the objection may not be. raised by an excep¬ 
tion of no cause of action.88 

Objection to evideiu:e. An objection to misjoin¬ 
der of parties defendant may not be raised by a 
general objection to the introduction of any evi¬ 
dence under the pleadings.89 

Notice, In raising an objection relative to mis¬ 
joinder of parties defendant, there must be a com¬ 
pliance with statutory provisions as to notice.®^ 
Where no notice is given of a misjoinder of par¬ 
ties defendant as required by statutory provisions,, 
plaintiff may recover against such of the defend¬ 
ants as the proofs warrant. 

(2) Demurrer 

At common law and under some statutes, misjoinder 
of parties defendant Is ground for a demurrer where the 
misjoinder appears on the face of the pleading. 

At common law misjoinder of parties defendant 
may be objected to by demurrer where the misjoin¬ 
der appears from the face of the conjplaint.^^ A 
joint demurrer lies at common law in an action ex 
delicto where several defendants are sued jointly^ 
for a tort that cannot, in point of law, be joint,88 
but not where the tort can be joint.^^ 

Under codes or practice acts specifying misjoin-, 
def of parties defendant as one of the grounds of 
demurrer, the objection may be taken by demurrer 
when misjoinder appears from the face of plain¬ 
tiffs pleadings.85 A general demurrer is insufli- 


78. Or.—Grlusti v. C. H. Weston Co., 
i08 P.2d 1010, 65 Or, 625—Tyler 
V. Trustees of Tualatin Academy, 
13 P. 329, 14 Or. 485. 

47 C.J. p 227 note 16. 

Dismissal or nonsuit for misjoinder 
of parties generally see Dismissal 
and Nonsuit §S 80, 63. 

Ezolasive remedy 
Under the practice in at least one 
Jurisdiction the exclusive remedy for 
misjoinder of parties defendant is 
by motion.—^Korzen v. Towel of 
Southbury, 2 A.2d 21S, 124 Conn. 674 
—Town of West Haven v. Aimes, 196 
A. 774, 123 Conn. 643, 

79. m.—Winn v. Underwood, 60 N.H. 
2d 116, 326 I11.APP. 297. 

8a Cal.—California. Farm, etc., Co. 
V. Schiappa-Pietra, 91 P. 693, 161 
C€d. 732. 

47 C.J. .P 227 note 17. 

81. N.T.—Abeel v. Van Gelder, 36 
N.T. 618, 2 Transcr.A. 99. 

82. Iowa.—^Halllgan v. Lone Tree 
.'Fajrmers Exchange,' 300 N.W. 66t, 

230 lOwa 1277. 

Okl.—^Light of Truth Spiritualist 


Church of Tulsa v. Davis, 181 P.2d 
969, 198 Oki. 694. 

47 C,J. p 226 note 15. 

83.. Va.—Ives v. Williams, 129 S.B. 

676, 143 Va. 866. 

47 C.J. p 227 note 21. 

84. Mo.—Stevens v. Fitzpatrick, 118 
S.W. 61, 218 Mo. 708. 

47 C.J. p 227 note 22. 

85. Ky.—^Louisville Gas, etc., Co. v. 
Nall, 198 S.W. .746, 178 Ky. 33. 

86. Iowa.—Troy Portable Grain Mill 
Co. V. Bowen, 7 Iowa 465. 

87. La.—New Orleans & N. B. K. 
Co. V. Redmann, App., 28 So.2d 303 
—^Henrichs v. New Orleans Public 
Service,' App., 179 So; 610. 

Tex.—^Houston North Shore Ry. Co. v. 
Tyrrell, 98 S.W.2d 786, 128 Tex. 
248, 108 A.L.R. 1608—Brooks v. 
Galveston City R. Co., Clv.App., 74 
S.W. 830. 

88. La^—^New Orleans & N. B. R. Co. 
V. Redhiann, App., 28 So.2d 303— 
Henrichs v. New Orleans Public 
Service, App., 179 So. 610. 

89. Mont.—^Meredith v. Roman, 141 
P; 643, 49 Mont, 204. 

I 47 0.jr. p 226 note 14. 
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90. S.C.—^Thompson v. Pacific Mills, 
139 S.B. 619, 141 S.C. 303, 65 A.L.R. 
1237. 

47 C.J. p 227 note 26. 

91- N.J.—^Fairchild v. Llewellyn 

Realty Co., 82 A. 924, 82 N.XLaw 
423. 

47 C.J. p 227 note 27. 

92. Md.—^Union Trust Co. of Mary¬ 
land V. Poor & Alexander, Inc., 177 
A. 923, 168 Md. 400. 

Pa.—^Trautwein v. Loeb, 19 Pa.Dlst. 
& Co. 394. 

W.Va.—Stewart v. Tams, 161 S.E1 
849, 108 W.Va. 639. 

47 C.J. p 223 note 67—9 C.J. p 92, note 

66 . 

93. W.Va.—^Farley v. Crystal Coal, 
, etc., Co., 102 S.B. 266, 85 W.Vfiu 
. 696, 9 A.L,R. 933. 

47 C.J. p 228 note 68. 

94. Ala!—^Teal v. Chancellor, 23 @o. 
651, 117 Ala. 612. 

95. Cal.—Wilkerson v. Seib, 127 P. 
2d 904, 20 Cai:2d ‘666: 

Fla.—^International Shoe Co. V. Hew¬ 
itt, 167 So. 7, 123 Fla. 687. 

Ga.—^Armstrong v. Merts, 46 .S..B.2d 
629, 76 Ga.App. 466—American Fi- 
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dent to raise the objection of misjoinder of parties 
defendant;^® the demurrer should be specified as 
on the statutory ground,and should specifically 
point out wherein the misjoinder lies,^^ but a de¬ 
murrer merely designating the defendants misjoined 
has been held sufficient.^^ Where the misjoinder is 
not apparent from the face of the complaint, de¬ 
murrer will not lie,^ and, a fortiori, demurrer will 
not lie where it affirmatively appears from the face 
of the complaint that the allegedly misjoined de¬ 
fendant is a proper party.2 A demurrer for mis¬ 
joinder of parties defendant should be overruled 
where it appears that defendants were proper par- 
lies at the beginning of the action but became im- 
;proper parties during the course of the action be¬ 
cause of facts occurring after it had been begun.^ 
A joint demurrer by all the defendants on the 
ground of misjoinder is bad if the complaint sets 
out a good cause of action against any one of 
.them.^ 

Under code or practice act provisions enumerat¬ 
ing all proper grounds of demurrer and omitting 
•misjoinder of parties defendant as such a ground, 
ran objection because of misjoinder of defendants 
may not be raised by a demurrer on that ground.® 
However, a defendant as against whom no cause 
.of action is stated may demur for insufficiency of 
•facts,® but such demurrer may be taken only by 
•the defendant improperly joined.*^ A joint demur¬ 
rer by all the defendants on the ground of failure 


to state a cause of action will be overruled if the 
complaint states a cause of action as against any 
one of them.® 

Statutes making defect of defendants ground for 
demurrer, A code provision permitting a demurrer 
for a defect of parties defendant appearing on the 
face of the complaint has been held not to permit 
a demurrer for a misjoinder of parties defendant,® 
but there is authority which takes the opposite po¬ 
sition and holds that under such a code provision 
misjoinder of parties defendant may properly be 
raised by a demurrer on the ground of a defect 
of parties defendant.^® Under the latter rule, 
where the misjoinder appears on the face of the 
complaint, the objection must be taken by demurrer, 
and not by answer.^i It has been held that the de¬ 
murrer may be interposed only by the party improp¬ 
erly made a defendant,and a joint demurrer by 
all the defendants on the ground of a defect of par¬ 
ties defendant, construed as synonymous with a 
misjoinder, will be overruled as to the parties prop¬ 
erly joined.!®' 

Under statutes authorizing demurrer for defect 
of parties plaintiff or defendant and for misjoinder 
of parties plaintiff, demurrer will not lie for mis¬ 
joinder of parties defendant.!^ Of course, a de¬ 
murrer is not available where the misjoinder does 
not appear from the face of the complaint.!® 

Provisions against abatement. Under a statute 


^eellty $c Casualty Co. v. McWil¬ 
liams, 191 S.E. 191, 56 Ca,App, 658. 

•'Ohio,—Smetzor v. Crammer, App., 
69 N,B.2d 747—-Dow DruK Co, v. 
Nieman, 13 N.B.2<1 130, 57 Ohio 
App. 190. 

47 C.J. p 223 note 70, p 226 note 99. 

VIThare no l&juryt a demur¬ 

rer for both misjoinder of parties de¬ 
fendant and misjoinder of cau.ses of 
action may be overruled.—Madden v. 

,Shane, Tox.Civ.App., 186 S.W. 908— 
47 C.J. p 226 note 3. 

•ae. Ga.—Grant v. Hart, 14 S B 2d 
860, 102 Ga. 163—Atlanta Trust Co. 
v. National Bondholders Corpora¬ 
tion, 4 aB.2d 644, 188 Ga, 761. 

Tex.—Hoke v. Simonton, CIv.App,, 46 
S.W.2d 1013, error refused. 

47 C.J. p 226 note 2. 

97. Ga.—Atlanta Trust Co. v. Na¬ 
tional Bondholders Corporation, 4 
S.B.2d 644, 188 Ga. 761. 

47 C.J. p 223 note 71. 

98. Ala.—^Inland Waterways Corpo¬ 
ration V. SlosH Shelileld Steel & 
Iron Co., 136 So. 849, 223 Ala. 397. 

. Cal.—Adams v. National Automobile 
Ins. Co., 133 1^2a 667, 66 Cal.App. 
2d 905. 


Ga,—Spence v. Rodgers, 7 S.B.2d 787, 
61 Ga.App. 864. 

47 C.J. p 223 note 72. 

99. Cal.—Gardner v. Samuels, 47 P; 

936, 116 Cal. 84. 68 Am.S.R. 136. 

47 CJ. p 223 note 73. 

1. Cal.—^Lothrop v. Golden, 67 P. 
394, 6 Cal.Unrep.Cas. 284. 

47 C.J, p 223 note 74. 

2. Colo.—Irwlne v. Wood, 4 P. 783, 
7 Colo. 477. 

47 C.J. p 223 note 76. 

3. Cal.—California etc., Co. v. 

Schlappa-Pietra, 91 1> 693, 151 Cal. 
732. 

4. Cal.—Cameron v. Richmond, 183 
r. 604, 42 Cal.App. 262. 

47 C.J. p 224 note 77. 

6. Iowa—^Brown v. Correll, 288 N.W, 
907. 227 Iowa 659. 

N.C.—Moore County v. Burns, 32 S.B. 

2d 225, 224 N.C. 700. 

Okl.—Light of Truth Spiritualist 
Church of Tulsa v. Davis, 181 P.2d 
969, 198 Okl. 694. 

47 C.J. p 224 note 79. 

6. N.y.—^Walbridge v. Brooklyn 

Trust Co., 128 N.Y.S. 686, 143 App. 
Div. 602. 

47 C.J. p 224 note 80. 
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7- Wls.—Bronson v. Markey, 10 N. 

W. 166, 68 Wis. 98. 

47 C.J. p 224 note 81. 

Persons entitled to raise objection 
generally see infra S 140. 

8. Ind.—^Bennett v. Preston, 17 Ind. 
291. 

47 C,J. p 224 note 82. 

9. N.C.—Sullivan v. Field, 24 S.B. 
735, 118 N.C. 368. 

47 C.J. p 222 note 66, p 226 note 87. 
“Defect of parties” defined see supra 
S 104. 

10. Mo.—Meyer v. Mulligan, App., 
175 S.W.2d 924, 

47 C.J. p 226 notes 88, 89. 

11. Mo.—^Fulwider v. Trenton Gas, 
etc., Co., 116 S.W. 608, 216 Mo. 682. 

47 C.J. p 225 note 90. 

18. Mo.—^Ashby v, Winston, 26 Mo, 

210 . 

Persons entitled to raise objection 
generally sec infra § 140. 

13. Mo.—^Brown v. Woods, 48 Mo. 

330—^Alnutt V. Leper, 48 Mo. 819. 
14k. N.Y.—Hall V. Gilman, 79 N.V.S. 
303, 77 App.Dlv. 468, 33 N.Y.Clv. 
Proc. 283. 

47 C.J. p 226 note 96. 

15. N.M.—^ICrametbauer v. McDon¬ 
ald, 104 I>.2d 900, 44 N.M. 473. 



§ 138 


PARTIES 


67 C.J.S. 


providing that no action or ...suit shall abate or be 
defeated by &e misjoinder of parties defendant but 
that, whenever such misjoinder shall appear, the 
court may order dismissal of the misjoined party 
and piermit the case to proceed against the properly 
joined defendant, misjoinder of parties defendant 
is not a ground of demurrer 

Misjoinder of actions. Under provisions permit¬ 
ting a demurrer for misjoinder of causes of action, ■ 
a demurrer will not lie for misjoinder of parties 
defendant,but there is authority to the effect that, 
where both causes of action and parties defendant 
are misjoined, a demurrer will lie even though the 
statute omits misjoinder of parties as a ground of 

demurrer,i8* 

Under a statute converting a deniurrer into a mo- ' 
iion to dismiss and e^cpressly including niisjoinder J 
of parties as ground of demurrer, the objection may 

be so taken.i^ 

• 

Flea and notice. Where the statute provides that 
the nonjoinder or misjoinder of a defendant in an 
action on contract shall not be objected to,by de¬ 
fendant on the trial of the cause unless he gives 
written notice thereof with his plea, stating the 
name of the person alleged to be omitted or inj- 
properly joined, the misjoinder of a defendant may 
not be raised by demurrer.^O 

(3) Plea or Answer 

An objection to a misjoinder of parties defendant not 
apparent bn the face of the complaint ordinarily may be 
taken by plea or answer. 


An objection to a misjoinder of defendants not 
apparieht on the face of the complaint, ordinarily 
may be taken by plea or answer.21 The objec¬ 
tion may not be taken by answer where it appears 
on the face of plaintiff's pleading, 22 ' but in juris¬ 
dictions where a misjoinder of parties defendant 
may not be raised by demurrer even when apparent 
on the face of the complaint the objection may 
sometimes be raised by plea or answer,^2 but there 
is also authority to the contrary.^^ . Where the de¬ 
fense of misjoinder of parties defendant depends 
on a. special condition in the contract out of which 
the action arose, the defense slmuld be pleaded in 
the answer.^® It has been held that at common law 
the objection should be taken under the general is¬ 
sue, 2 ® and not by plea;.^^ but where a plea in abate¬ 
ment is replied to, and issue , joined thereon, it has 
been held that the error is cured by verdict.28 On 
the other hand, there is authority that misjoinder 
of parties defendant must be specially pleaded and 
is not raised by a general denial.^® 

§ 139. —^ Time of Objection and Waiver 

An objection based on a misjoinder of parties defend¬ 
ant ordlnafily should be made at this first opportunity and 
before Joining issue, and the objection usually is, waived 
by a failure to raise It at the proper time and In the 
proper nianner. 

An objection to misjoinder of parties defendant 
should be raised at the first oppprtunity,2Q in due 
order of pleading®^ and ordinarily before trial,®^ 
before issue joined,®'® and before the jury are im¬ 
paneled.®^ Under local. practice it may be neces¬ 
sary to file the objection at the first term of court.®® 


le. Va.—^Baird v. Tyler, 39 S.B.2d 
642, 186 Va. 601. ' 

47 C.J. p 226 note 98. 

17. Ind.—Gtoff v. May, 88 Ind.. 267, 
47 C.jr. p 226 note 94. 

18. Iowa.—^McPherson v. Commer- 
“cial Bldgr., etc., Co., 218 N.'W. 806, 
206 Iowa 662. 

N.C.—Southern Mills v. Summit 
Yarn Co., 27 S.B.2d 289, 223 N.C. 
479—^Burleson v. Burleson, 7 S.B. 
2d 706, 217 N.C- 836. 

19. Iowa.-^McPherson v. Commer¬ 
cial Bldgr-/ etc.. Co.,.218 N.W. 206, 
206 Iowa 662. 

aO. Miss.—^Aveh 'v. Singleton,’ 96 So. 
165, 132 Miss. 256. 

21. Fla.—^International Shoe Co. v. 

Hewitt, 167 So. 7, 123 Fla. 687. . 
Ohio.—]>ow Drug Co. v. Nieman, 18 
]!T,EI.2d.l80, 67 Ohio App. 190. 
Mo:-eBank of Mountain View v. 
Wlnebrenner, 196 S.W.2d 486, 366 
Mo. 79—-“Watkins v, Mayer, App., 
103 S.W.3d 566, .669. 
“Tex,-pHouston North Shore Ry. Co. 


■ V. Tyrrell, 98 S.W.2d 786, 128 Tex. 

248, 108 A.L.R. 1508. 

47 C.0r. p 226 note 4^ C.J. p 92 note 
52. 

22. Colo.—Sams Automatic Car 
Coupler Co. v. League, 54 -P. 642, 
26 Colo. 129—Woodward v. League, 
64 P. 642, 26 Colo. 129. 

23. Miss.—^Aven v. Singleton, 96 So. 
166, 132 Miss. 266. 

Or, —^Wolf V. Bppenstein; 140 P^ 751, 
‘71 Or. 1. 

24. N.T.—^Adams v. Slingerland, 84 
^^N.Y.S. 823, 87 App.Diy. 812, 14 N. 

T.Ann.Cas. 98. 

25. N.Y.'—^Lowrey v. Bates, 66 N.Y. 
S. 197, 26 Misc. 407.. 

26. Pa.—-Trautwein v. Loeb, 19 Pa. 
Dist.&Co. 394. 

47 C.J. p 226 note 11. 

27. W.Va.—Bolyard v. Bolyard, 9i 
S.B.' 529, 79 W.'Va. 654, L.R.A. 
1917D 440. 

28. W.Va.—Harris >. North, 88 -S-E. 
603, 78 W.Va. 76. 1 A.L.R. 366. 

29. Mo.—Wolford v. Scarjjrough, 21 
S.W.2d 777, 224 Mo.App. 137. 
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30. Tex.—^Barton v, ^Fanners' State 
Bank, Com.App., 276 S.W.' 177. 

47 C.J. p 227 note 28. 

After preliminary default 
Exception that there existed mis¬ 
joinder of parties defendant, filed 
after preliminary default had been 
entered, came too late.—Didier v. 
Pardue & Pardue, La.App., 144 So. 
762. 

31. Mich.—Gehack v. Gorman, 194 
N.W. 576, 224 Mich. -70. 

Tex.-:-W6ods v. Haefer, ClV.Appj, 63 
. S.W.2d 891—^Hoke v. Slmoriton, 
Civ.App., 46 S.W.2d 1013, errcr re¬ 
fused; 

32. Neb.—^McGinley v. Union Pac. 
R. Co., 263 N.W. 393, 129 Neb. 855. 

47. C.X 227 note 80. .. 

33- Tex.—^Woods V. Haefer, Civ, 
App., 63 S.W.2d 891. 

47 C.J. p 227 note 31. 

34- Tex.—Anderson. v. Rich^ - Civ, 

, App., 223 S.W. 640. 

47 aJ. P 227 note 82. 

35. Ga.—American Fidelity db Cas- 
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The objection ordinarily may not be raised during 
the course of the trial,36 or at its close,37 or after 
verdict3'3 or judgment.33 

An objection to a misjoinder of parties defendant 
may be waived ;40 and failure to raise the objec- 
tion^i 'at the proper time,^^ and in the proper man¬ 
ner, as by answer or demurrer,^3 constitutes a 
waiver of the objection, as where, instead of ob¬ 
jecting to such misjoinder, defendant' answers* 
over, ^4 or demurs to the merits,^6 or goes to trial 
on the merits,43 or pleads over following overruling 
of his objection for misjoinder.47 A fortiori, the 
objection is waived where defendant affirmatively 
consents to being made a party,48 pr, despite mis¬ 
joinder of a third party as defendant, stipulates 
that the case may be tried and judgment entered 
for the amount proved to be due,49 or successfully 
opposes plaintiffs motion for leave to amend.36 
Where there is not only a misjoinder of defend¬ 
ants, but also a failure to state a cause of action 
against any one of them, the objection is not waived 
by failure to take objection, as in the case of a mis¬ 
joinder simply.61 

Even though the objection to misjoinder of par¬ 
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ties defendant is not raised, plaintiff may hold only 
those who are shown by the evidence to be liable.63 

Admission of counsel. Misjoinder of parties de- * 
fendant may be waived by admission of the ob- 
jectanfs counsel that the proper parties have been 
sued.63 

Joint liability. It has been held that the rule that 
an objection for misjoinder of parties defendant is 
waived where not raised at the proper time does 
not apply where defendants are sued jointly and 
there is nothing in the record to show a joint lia- 
bility,64 although there is also authority to the con- 

trary.66 

Consenting to a continuance may constitute a 
waiver of the objcction.66 

Taxation of costs. Failure to object to misjoin¬ 
der of parties defendant does not waive the right 
to raise the objection with respect to taxation of 

costs.67 

Failure to dcmttr. Where the circumstances are 
such that an objection based on misjoinder of par¬ 
ties defendant should be raised by a demurrer, fail¬ 
ure so to raise the objection constitutes a waiver 
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thereof,58 as where, instead of demurring*, defend¬ 
ant answers®^ and ih his answer expressly or im¬ 
pliedly admits a proper joinder.®® So an adverse 
ruling on a demurrer for misjoinder is, in some ju¬ 
risdictions, waived by proceeding to trial on the 
merits.®^ 

Failure to object by plea or answer. Where the 
circumstances are such that an objection to misjoin¬ 
der of parties defendant should be raised by plea 
or answer failure so to raise the objection ordina¬ 
rily constitutes a waiver thereof,®^ although it has 
been held that, where misjoinder affirmatively ap¬ 
pears in the record, it is unnecessary to plead it.®® 

Insufficiency of demurrer or answer. Where the 
circumstances are such that an objection based on 
a misjoinder of parties defendant should be raised 
by a demurrer on the statutory ground of misjoin¬ 
der, failure to raise the objection by such a demur¬ 
rer constitutes a waiver thereof.®^ Where one 
named as a party defendant but against whom no 
cause of action is stated in the complaint pleads 
the general issue, he does not thereby waive the 
misjoinder.®® 

Failure to move to abate. Where the circum¬ 
stances are such that an objection to misjoinder 


of parties defendant should be ra;ised by a :motion 
to abate the suit with respect to the improper de¬ 
fendant, failure so to raise the objection constitutes 
a waiver thereof.®® 

Failure to move to strike. Where the circum¬ 
stances are such that an objection to misjoinder of 
parties defendant should be raised by« a motion to 
strike out the improper defendant, failure so to 
raise the objection constitutes a waiver thereof.®^ 

§ 140. -Persons Entitled to Object 

One Improperly made party defendant to an action*, 
may object, and, as a general rule, an objection to mis¬ 
joinder of parties defendant may be raised only by the* 
party Improperly joined. 

One improperly made party defendant to an ac¬ 
tion may object,®® and, as a general rule, an objec¬ 
tion to misjoinder of parties defendant may be 
raised only by the party improperly joined.®® While 
it has been held that a defendant may object, to the 
improper joinder with him of another defendant,^® 
at least in actions ex contractu,ordinarily the 
misjoinder of parties defendant may not be raised 
by another defendant^® who is properly joined^s 
and against whom a cause of action is stated,7^ es- 
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76 P.2d 769, 52 Wyo. 417. 

47 C.J. p 229 note 66. 
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etc., Co., 116 S.W. 608, 216 Mo. 
582. 

47 C.J. p 229 note 57. 

60. Mo.—^Kennedy v. Bowling, 4 S. 
W.2d 488, 819 Uo, 441. 

47 C.J. p 229 note 58. 
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26 Colo. 129. 

47 C.J, p 229 note 69. 
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2d 771, 216 Minn. 678. 

Ohio.—^Dow Drug Co. v. Nieman, 13 
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pecially where the misjoined defendant raises no 
objection.'^® Some courts in laying down this rule 
have qualified it by adding that defendant may not 
object to the misjoinder of another in the absence 
of prejudice or injury to himself resulting from 
such misjoinder,76 and, where the misjoined de¬ 
fendants are not served and the action against them 
is abandoned, the other defendants may not com- 
plain.77 In any event, it has been held that the rule 
is inapplicable where no sufficient complaint is set 
out as against the objecting defendant's 

Where plaintiff has elected to sue a party defend¬ 
ant, he may not thereafter object to the joinder of 
such defendant^® A defendant may not complain 
of the joinder of another defendant brought into 
the action primarily for his protection.so a party 
apparently liable as a defendant under a cross com¬ 
plaint may not, on his own motion, secure his dis¬ 
missal for misjoinder of parties.Si 

Misjoinder of parties and actions. If there is an 
improper joinder of causes of action, as well as of 
parties, either of the defendants may take advan¬ 
tage of the misjoinder but, where defendants 
have agreed that a joint action may be brought 
against them, they may not afterward question the 
regularity of such a proceeding.^s 


§ 142 

§ 141, — Curing Misjoinder of Defendants 

by Subsequent Proceedings 

Where defendants have been Improperly Joined, the 
court may grant an order for severance, or the misjoinder 
may be cured by an amendment striking the names of 
the Improper parties. 

Where defendants have been improperly joined, 
the court may grant an order for severance,^^ or 
the misjoinder may be cured by an amendment strik¬ 
ing the names of^® the improper parties, or by the 
voluntary answer of all the defendants after an 
amendment eliminating the misjoined defendants.^® 
A misjoinder of a defendant is cured by the sub¬ 
sequent dismissal or nonsuit of the action as to such 
party.®7 Where misjoinder is shown, the action 
may be discontinued as to the improper defend¬ 
ant,®® with costs,®® and continued as to the proper 
party defendant;®® and after verdict a suit may be 
dismissed as to the improper party, and judgment 
taken against the proper party.®i In some juris¬ 
dictions where issue is joined and a verdict found, a 
misjoinder of survivors and representatives, of de¬ 
ceased obligors is cured by the statute of jeofails.®® 

§ 142. Improper Intervention, Addition, or 
Substitution of Parties 

An order Improperly bringing in additional defendants 
may be vacated. 


75. La.—Corpus (furls quoted in 

Dubuisson v. Long, IIS So, 494, 
496, 176 La. 604—Ck>rpus JtirlB 

quoted iu iEtna C^isualty & Sure¬ 
ty Co. V. Flair, App., 177 So. 94, 
98. 

Tex,—Southern Surety Co. v. *W. B. 
Callahan Conatr. Co., Civ.App., 283 
S.*\V. 1098. 

76. Ala.—Smith v. Colpack, 179 So. 
520, 235 Ala. 513. 

47 aJ. P 230 note 77. 

77. Colo.—WcUshlre Land Co. v. 
City and County of Denver, 87 P. 
2d 1, 103 Colo, 416. 

78. Ga.—Sayer v. Bennett, 126 S.K 
855, 159 GO. 369. 370. 

47 C.J. p 230 note 78. 

79. Pa.—Corpus (Turis cited iu In 
re Gerlach's Estate, 193 A. 467, 
471, 127 Pa.Super. 203. 

47 C.J. p 229 note 70. 

IPartles iu luterest 
Proponents of an allCKOd will can¬ 
not claim that the persons they no¬ 
ticed into court as parties In Inter¬ 
est have no Interest, especially 
where the proceedings show that 
they were treated as litigants hav¬ 
ing an Interest, until near the end 
of the proceedings.—In re Boeder's 
Estate, 108 P.2d 631, 44 N.M. 429. 
dtaudiag to ooutest oomplaSut 
PlalntifC could not be heard to 


deny that one joined as party de¬ 
fendant had sufficient standing to 
contest allegations of complaint.— 
Keiper v. Amico, 20 N.y.S.2d 480, 174 
Misc. 211. 

80. Cal.—Mantyaja v. Kuivala, 162 
P. 938, 28 Cal.App. 396. 

47 C.J. p 230 note 79. 

81. Tex.—^Key v. Fonts, 99 S.W. 
448, 44 Tex.Clv.App. 424. 

47 C.J. P 230 note 80. 

82. Mass.—Livermore v. Norfolk 
County, 71 N.B. 306, 186 Mass. 133. 

83. Ill.—Chicago, etc., R. Co. v. 
Chicago, 83 Ill.App. 233, affirmed 
55 N.E. 648, 183 111. 341. 

84. XJ.S.—Seaman v. Slater, C.C.N. 
Y„ 18 F, 485. 

Mo.—^Weather.s v. Kansas City South¬ 
ern R. Co., 86 S.W. 908, 111 Mo.App. 
215. 

86. N.J.—Rogers Ebert Co. v. Cen¬ 
tury Const. Co., 16 A.2d 94, 125 N, 
J.Law 126, affirmed Rogers-Ebert 
Co. V. Century Const Co., 18 A.2d 
8, 126 N.J.Law 68. 

47 C.J. p 231 note 86. 

Amendment to cure defects as to 
parties generally see infra S§ 
164-169. 

86. Iowa.—Constantine v. Rowland, 
124 N.W, 189, 147 Iowa 142. 

87« Iowa.—Minnesota Loan & Trust 
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Co. V. Hannan, 247 N.W. 526, 216 
Iowa 1060. 

Mich.—Gar.stka v. Republic Steel 
Corporation, 293 N.W*. 691, 294 
Mich. 387. 

N.C.—Sohmer v. Felton Beauty Sup¬ 
ply Co., 199 S.B. 711, 214 N.C. 622. 
Tex.—Southern Casualty Co. v. 
Freeman, 13 S.W.2d 148, affirmed, 
Com.App., 24 S.W.2d 370. 
Ameudmeut uunecessory 
A trial judge may. in case of a 
suit against two or more defendants, 
dismiss the suit as to some and al¬ 
low the trial to proceed against the 
others, without the necessity of any 
amendment.—United Societies of 
Greek Catholic Religion of U. S. v. 
Klochfik, 16 A.2d 373, 340 Pa. 169. 

88, N.Y.—Hewitt v. Farmers' L. & 
T. Co., 198 N.Y.S. 744, 204 App. 
Div. 797. 

47 C.J. p 231 note 88. 

89, N.C.—^Hensley v. McDowell Fur¬ 
niture Co., 80 S.E. 164, 164 N.C. 
148. 

90, Fla.—^Paul v. Commercial Bank, 
68 So. 68, 69 FIs, 62. 

47 ajr. p 231 note 90. 

91, Colo.—McCampbell v. Cavis, 50 
r. 728, 10 Colo.App. 242. 

92, Miss,—^Bradford v, Curlee, 41 
Miss. 558. 



I :142 


PARTIES 


. .67 O.J.S, 


i*'' I'An: oirdier ‘improperly. bringihg in • additionial de¬ 
fendants inay be vadated.®^: .Ah intervening peti¬ 
tion which has been stricken, may not thereafter be 
considered and disallowed on the merits.^^ : 

,§ 143, Who May Object 

One improperly brought into ah action as a party 
.rhay.-:object, but others, nbt prejudiced thereby, may not. 

'Although one iittproperly brought into an action, 
as a i^rty defendant hiay properly object,^'code- 
feridants who are not substantially prejudiced may 
not object.®®: A defendant not injured thereby may 
not complain of the striking Out of a codefendant,' 
and a plaintiff not injured thereby may not object 
to the striking out of * intervening- defendants®® or 
to the joinder of additional parties by defendant®® 

§ 144. -—^ Mode oiE Raising Objection 

. , .lt. has been held that the proper method of objection 
to the bringing In of another defendant is by demurrer 
or motion^ or objection or motion to etrike. ' 

It has been held that the proper method of ob¬ 
jection to the bringing in of another defendant is' 
by demurrer! or motion,® ..or objection or motion to; 
strike,® and that an objection that an amended com-: 
plaint brin^'-in” new parties plaintiff^ or makes a 


complete change of parties® should be raised by a 
motion to strike. An objection to the introduction 
of new parties ordinarily should not be raised by 
motion to dismiss for want of prosecution® or on 
a rtile^to quash'or abate, the summons.^ 

Oral objection. An objection to the bringing'in 
of a new party plaintiff based on his lack of capac¬ 
ity to pe may be made orally according to some au¬ 
thority.® 

An order of court substituting parties plaintiff 
stands as the law of the case until reversed or set 
aside in proper proceedings,® and is not subject to 
review on demurrer to the complaint^® or a cross 
complaint.!! Error of the court in making a sub¬ 
stitution of plaintiffs may not be presented by a 
demurrer on the ground of. lack: Of legal capacity to 
sue:!®. ■ . ‘ . 

§ 145. -Time of Objection and Waiver 

An objection to the improper interventi^, addition, 
or substitution of a party should be made at the first 
reasonable opportunity in due order of pleading, and or¬ 
dinarily the objection Is waived by a.failure to raise it at 
the proper time and in the proper manner. 

. An objection to the improper intervention, addi¬ 
tion, or substitution of a. party should be made at 
the first reasonable opportunity, in due order of 


,93- , N.T.—^New , York Merchandise 
Oo. V. McGraw-Hill Pub: Co., 89 
N.T.S.2d 453. 265 App.Div. 995, ap- 
pe^. denied 4l' N.Y.S.2d 194, 266 
App.Dlv. 1052, appeal dismissed 60 
H.B.2d 101, 290 N.Y. 763. 

Bight to oppose vacatlo& 

Defendants whose supplemental 
pleading made no tenable claim 
against added defendant could not 
oppose latter's motion to strike out 
order Joining him.—^Morblto v. Rupp, 
256 N.t.S. 605, 143 Misc. 386. . 

94- Ind.—^Barnard v! Kruzan, 46 N. 

B.2d 238, 221 Ind. 208. 

95. Ala.—Smith v^ Colpack, 179 So, 
620, 236 Ala. 513. 

Wls.—^North Hudson, :etc.. Loan As- 
soa . V. Childs,; 56 N.W. 870, 86 
Wls. 292. 

93- Wls.—-North Hudson, etc., lk>an 
Assoc. V. Childs, supra. 

47 C.J. p 231 note 96. - . -. 

97. Ind.—^Dawson v. Wilson, 79 Ind. 

••;_'485. 

' 98: Ga.—^McDonald v. Head, 85 S.B. 
817, 143 Ga. 466. 

99. Ala.—Smith. V. Colpack. 179. So* 
520, 236 Ala. 6li ' 

1. Minn.—^Personal Loan Co. v.- Perr 
„ spnal Finance Co, of St. Paul, 5 
N.W.2d;6l, 212 Minn. SOO: . , ; ' , 

47 Cjr. P 231 note 98. 

Motion, to gnash soirO facias 

(1) A motion to quash writ of 


. scire facias, issued to bring in an 
additional defendant, cannot be 
treated as a demurrer.—^Deslaurlers 
, Steel Mould Co. v. Gangaway, C.C.A. 
Pa., 97 P.2d 78. 

. <2) On a motion to qiiash writs 
of scire facias, the question of the 
additional defendant's liability ‘ may 
not be determined' but must await 
trial, ^or what is the equivalent of a 
demurrer*—rDeslauriers Steel Mould 
Co. V. Gangaway, supra. 

.Fublio officers involved in litigation 
Demurrer on ground that amended 
complaint and answer of Interveners 
failed to set forth facts sufficient to 
show an Interest in the taatter of 
litigation, in the success of either 
of the parties, pr an interest against 
both, as required by statute, did not 
raise the. question whether interven¬ 
tion was justified in view of fact 
that public officers were engaged in 
the litigation.—State ex rel. West- 
lake v. District Court of First Judi¬ 
cial Diat. in and for Lewis and Clark 
County, 173 P,2d 393, 119 Mont 222, 
169 A.L,R. 827. 

2. Conn.—^Thibault v. BYechette, 62 
A.2d 863, 185 Conn. 176. 

Minn.—Personal Loan Co. v. Person^ 
al Finance Co. of St Paul, 5 K 
W.2d 61, 212 Minn. 600, 

3. Ky.—^Payne v. Brown, 95 S.W.2d 

1108, 266 Ky. 19* . 
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Call-ill warranty 

Plaintiff's motion to strike defend¬ 
ant's' ^1-in warranty held not re¬ 
quired to be designated as exception 
rather than motion to strike out— 
Jones V. Bell, 124 So. 532, 12 La.App. 
.380, 

4. Ala.—North Italian Colonial Co. 

V. Janovich-Caiafiore Co:, 52. So. 
839, 166 Ala. 201. 

47 C.J. P 231 note 99. 

5. Ala.—^Hays v. McCarty, 195 So. 
241, 239 Ala. 400. 

6. Neb.—Herron v. Cole, 41 N.W. 
765, 25 Neb. 692. 

7 . Pa-—Buck' V. Bhrgood, 4 ' Pa.Co. 
312, 4 Pa.Com.Pl. 161. 

8. Tex.—O'Neal v. Tisdale, 12 Tex. 
40, 41. 

47 C.J. p 231 note 8. 

Objection based, on want| of capacity 
to sue generally see supra $ 107 
et seq. 

9. Wls.—Gager v. Marsden, .77 N. 

W. 922, 101 Wis. 598. 

IQ. N.,Y*—Sims V. Bonner, 60 N.T.Su- 
per. 70, 16 N.T.S. 801, 21 NiY.Clv. 
Proc. 879. 

47. C.J. p 231 note. 7. 

11. Wis.—^Fisher v. Milwaukee Blec- 
trio H., etc., Co., ISO N.W. 269, 173 
-Wis. 67. 

47 C. J. p 231 note 8;.. . . 

12. Wls.—Gager >v. Marsden,. 77 N. 
W. 922,.101.Wls./598*.. 
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pleading,and ordinarily before trial,1-^ or :wheh 
leave is asked to bring in the new party.15. How¬ 
ever, it has been held that a defendant may object 
to his joinder by.a motion made after answer.^® 

Failure to raise the objection^^ at the proper 
time^® and in the proper manner,as by demurrer 
or answer,20 constitutes a waiver of the objection; 
and these rules have been applied to objections re¬ 
specting substitution,21 addition ,22 and interyen- 
tion22 of parties. A party who brings about a 
change of parties has been held to waive objection 
to such change.24 

Where defendant has objected in due and timely 
manner but his objection has been overruled, and he 
then answers over and goes to trial on the merits 
without preserving the objection, he thereby waives 
the objection,25 but where, following denial of the 
objection, defendant does preserve the objection 
there is no waiver.26 The objection is waived by 
answering to the merits before a ruling or decision 
has been made thercon27 or by seeking affirmative 
relief against the new party.28 An error in allow¬ 
ing intervention is waived by a defendant who 
thereafter objects to the withdrawal 6f the inter- 


veher .22 It has been held to be within the court^s 
discretion to permit evidence on behalf of a cross 
defendant who; although not served,' claims to be 
the ffictitious party named in the cross complaint, 
where no objection is made to the appearance of 
such party until the offer of evidence .20 

Time and method of bringing in nevJ Parties. Ir¬ 
regularity in the time^i or method^s of the bringing 
in of new parties is waived by failure to make- due 
and timely objection thereto, especially if defendant 
has not been prejudiced thereby. 

§ 146. - Curing Objection 

An erroneous substitution of parties may be cured by 
amendment. 

. An .erroneous substitution of parties may be. cured 
by amendment.24 Overruling a motion to strike out 
a petition of intervention filed without leave of 
court has been held equivalent to granting lcave,25 
and to relate back to the date of t^ filing of such 
petition.®^ 

§ 147. Misnomer or Misdescription of Parties 

The term ^'misnomer,’' when used with respect to de¬ 


ls. Fla«—Fred T. Ley & Co. v. Hil- 
ker, 148 So. 626, 110 Fla. 120, 

47 C.J. P 231 note 12. 

14. N.M.—End no State Bank v. Te- 
norlo, 20 a r. G98, 28 N.M. 66. 

18. Ohio.—Ansonla India Rulibor Co. 
V. Wolf, I Handy 236. 12 Ohio Dec. 
(Reprint) 119. 

16. N.Y.—Salaherg v. Raynay Hold- 
inir Corp., 69 N.Y,S.2d 608. 188 
Misc. 1009—Van- Pelt v. City of. 
New York, 69 N.Y.S.2d 116, 188 
Misc. 995. 

17. Cal.—Doufifherty v. California 

Ketticman Oil Royalties, 69 P.2d 
166. 9 Cal.2d 68—Corpus Ornrls cit¬ 
ed in. Smith V. Herron. 18 P.2d 
1002, 1004, 129 Ool.App. 479— 

Bayle-Lacjowte ^ Co. v. Superior 
Court of Alameda County, 116 P.2d 
468. 46 Cal.App.2d 636. 

Conn.—ThibauH v, Frechette, 62 A. 
2d 863, 135 Conn. 175. 

Iowa.—I'loyd County v. Ramsay, 230 
N.W. 404, 210 Iowa 1161. 

Ky.—Fry v. Albert, 36 S.W.2d 278, 
287 Ky. 212. 

Minn.—O’Keefe v. Scott, 275 N.W. 
370, 201 Minn. 51. 

NJ,—Rodgers v. Harelick 4: Hare- 
lick, 12 A.2d 683, 124 ^LLaw 677. 

47 C.J. p 232 note 15. 

18. Fla.—Fred T, Ley St Co. v. Hll- 
kor, 148 So. 526, 110 Fla. 129. 

N.T,—Gilman v. A. H, Sonn Co., 56 
N.y.S.2d 784, reversed without 
.opinion 57 N,Y.S.2d 841, 269 App. 
Liv. 926. 

47 C.J. p 232 note 16. 


19. Conn,—Thlbault v. Frechette, 
62 A.2d 863, 136 Conn. 175. 

Tox.—Shelton v. Providence Wash¬ 
ington Ins. Co., Civ.App., 131 S.W. 
2d 330. 

47 C.J. p 232 note 17. 

20. Cal.—Carlin v, Masten, 5 P.2d 
65, 118 Cal.App. 373. 

21. Flo.—Fred T. Ley & Co. v. Hll- 
ker, 148 So. 625, 110 Fla. 120. 

Minn.—O’Keefe v. Scott, 275 N.W. 

370, 201 Minn. 51. 

47 C.J. p 232 note 18. 

22. Conn.—Thibault v. Frechette, 62 
A.2d 863, 135 Conn. 176. 

N.J.—Rodgers v. Harelick & Harelick, 
12 A.2d 683, 124 N.J.Law 677. 

47 C.J. P 232 note 19. 

23. Cal.—Bayle-Lacoste & Co, v. 
Superior Co\irt of Alameda County, 
116 P.2d 458, 46 Cal.Api).2d 636— 
(hirlen v, Masten, 5 P.2d 66, 118 
Cal.App. 373. 

Iowa.—B’ioyd County v. Ramsay, 230 
N.W. 404, 210 Iowa 1161. 

47 C.L P 232 note 20. 

24. Ala.—^Ewart v. Cunningham, 122 
Sov 359, 219 Ala. 399.. 

28. Mo.—Kansas City v. Schroedcr, 
93 S.W. 405, 196 Mo, 281. 

Failure to appeal 
The personal representative of de¬ 
ceased defendant, substituted for de¬ 
fendant in suit, by failing to appeal 
from order of substitution, was pre¬ 
cluded from thereafter attacking or¬ 
der on ground that court wae with¬ 


out jurisdiction because no summons 
had ever been served on deceased 
defendant.—O’Keefe v. Scott, 276 N. 
W. 370, -201 Minn. 51. 

26. Okl.—State Nat. Bank of Shaw¬ 
nee V. Central Nat. Bank of Tulsa, 
293 P. 1007, 146 Okl. 142. 

47 C.J. p 232 note 22. 

27. Ark.—Greer v. Vaughan, 132 S. 
W. 466, 96 Ark. 524. 

28. Okl.—Garner v; Riddle, 282 P. 
319, 140 Okl. 70. 

Or.—Greer v. Vaughan, supra; TJtah- 
Idaho Sugar Co. v. Lewis, 187 P. 
590, 95 Or. 2^4. 

29. Mo.—IIoiTman v. BIgham, 24 S. 
W.2d 125, 324 Mo. 616. 

30. Cal.—Mullla v. Mayer, 17 P.2d 
706, 217 Cal. 209. 

81. Iowa,—Floyd County v. Ram¬ 
sey, 230 N.W. 404, 210 Iowa 1101. 
47 C.J. P 233 note 25. 

32. Cal.—^Dougherty v. California 
Kettleman Oil Royalties, 69 P.2<1 
165, 9 OaI.2d 68. 

47 C.J. p 233 note 26. 

33. Cal.—^Nelson v. Thomas, 172 P, 
398, 36 Cal.App, 433. 

34. Okl.—Chicago, etc., R. Co. v. 
Hyde, 204 P. 126, 86 Okl. 20. 

47 C.J. p 233 note 28. 

38. Iowa.—^Rlngen Stove Co. v. 

Bowers, 80 N.W. 818, 109 Iowa 176, 
47 aJ. P 233 note 29. 

38. Neb.—^Webb v. Patterson, 207 N. 
W. 522, 114 Neb. 346. . 
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fects and objections as to parttesi does not Include cases 
of mistaken Identity. 

The term ‘^misnomer,” when used with respect to 
defects and objections as to parties, does not in¬ 
clude cases of mistaken identity.37 

§148. —• Nature and Character of Objec¬ 
tion, and Mode of Raising 

An objection based.on misnomer or misdescription 
of parties may generally be taken by answer or plea but 
not by demurrer. 

An action in which a legally existing plaintiff 
has been misnamed is a true action to which the 
court may give full effect, subject only to defend¬ 
ant's right to object for misnomer,^^ and, in the ab- . 
sence of a statute to the contrary, it is generally 
held as discussed in Abatement and Revival § 96, 
that the misnomer or misdescription of a party 
plaintiff or defendant is, ground for abatement. • 
Both at common law and under the codes and prac- • 
tice acts an objection for misnomer or misdescrip¬ 
tion of parties may generally be taken by plea or 
answer?® or, according to some of the decisions, 
by motion^o or exception;^! but there is also au¬ 
thority that the objection may not be taken by ex¬ 
ception.^® Where codes or practice acts have abol¬ 


ished pleas in abatement, it may bd proper to take 
the objection by answer rather than by plea.^® An 
objection that plaintiffs natne has been changed 
pending suit should be .raised by plea or a-nswen^^ 

Mistaken identity. Where there is no misnomer, 
but a case of mistaken identity, the objection must 
be raised by pleading to the merits rather than by 
a plea or answer in abatement^^ or a demurrer.^® 

Sufficiency of plea or answer. A plea or answer 
of misnomer must deny that the. party is^*^ or ever 
was^® known or called by the name employed, and 
must state the right name by which it is claimed 
that plaintiff should have sued^® or that defendant 
should have been sued.®® The plea or answer must 
deny that the name used is the known or reputed 
name of the party,and it is insufficient to deny 
merely that it is the real name.®® According to 
some authorities, the plea is bad if it admits that 
defendant is, in fact, the party sued,®® and it must 
be alleged that the person served was not the cor¬ 
rectly named party.®^ 

Initials. A plea of misnomer based on the use 
of initials .ijiust set forth the full name.®® 

General issue. Misnomer must be specially plead- 


37. Ill.—^Proctor v. Wells Bros. Co., 
104 N.B. 186, 262 Ill. 77, Aiin.-Cas. 
1916B 273. 

47 C.J, p 233 note 46. 

38. S.C.—^Blackwood v. Spartanburg 
Commandery No. 3, Knights Tem¬ 
plar, 193 S.B. 195, 186 S.C. 56, 121 
A.L.R. 1820. 

47 C.J. p 192 note 30. 

38. U.S.—Sweeney v. Greenwood In¬ 
dex-Journal Co., B.C-S.-C., 37 F. 
Suppi 484. 

Ala.—^Bx parte Textile Workers Un¬ 
ion of America^ 30 So.2d 247, 249 
Ala. 136. 

HI.—Winnebago County v. Indus¬ 
trial Commission, 168 N.E. 273, 
386 Ill. 466—^Livestock Mortg, 
Credit Corp. y. Keller, 83 N.B.2d 
356, 336 I11.APP. 282. 

Ky.—Wedding v. First Nat. Bank, 
133 S.W.2d 931, 280 Ky. 610. 

Mass.—^Bateman v. Wood, 9 N.B.2d 
375, 297 Mass. 483—-Llddle v. Mid¬ 
dlesex Motor Co., 176 N.E. 737, 276 
Mass. 346. 

N.J.—Wjsbster-Art & Strength Build¬ 
ing & Loan, Ass*n v. Armondo, 15 
A.2d 890, 128 N.J.Ea. 219. 

Tex.—^Butler v. Express Pub. Co., 
C1V.APP., 126 S.W.2d 713—Presley 
V. Wilson, Civ.App.' 126 S.W.2d 
664—J. C. Wooldridge Lumber Co., 
V. Moss, Civ.App., 100 S.W.2d .736 
—^Houston Press , Co. v. Bawden 
Bros., Civ.App., 61 SW.2d 438— 

• Wieser v. Thompson Grocery Co., 
C1V.APP., 3 S.W.2d iloo; 


Vt.—^Union Co-op. Store v. FumagaJ- 
11, 175 A. 847, 107 Vt 145. 

Va.—Leckie v. Seal, 170 S.B. 844, 161 
Va. 216. 

47 C.J. p 234 notes 58, 59. 

Effect of misnomer in process on 
validity of judgment see Judg¬ 
ments § 24. 

Misnomer or misdescription of par¬ 
ties as ground for: 

Arrest of judgment see Judgments 
5 91. 

Dismissal or nonsuit see Dismissal 
and Nonsuit § 63. 

Vacation of judgment see Judg¬ 
ments I 276. 

40- N.J.—^Webster-Art & Strength 
Building & Loan Ass’n v. Armon- 
do, 16 A.2d 890, 128 N.J.Equ 219. 

1 C.J. p 122 note 37. 

41. La.—^Vince v. Burns, App., 192 
•So. 735. 

4a. Tex.—^Presley v. Wilson, Civ. 
App., 125 S.W.2d 664. . . . 

43. N.Y.—Traver v. Eighth Ave. R. 
Co., 3 Keyes, 497, 4 Abb.Dec. 422„ 
8 Transcr.A. 203, 6 Abb.Pr.N.*S. 46. 

47 C.J. p 236 note 62. 

44. Ind.—Spielman v. Herskovitz, 
134 N.B. 909, 78 Ind.App. 131. '. 

46. Ill.—^Proctor v. Wells Bros. Co., 
104 N.B. 186, 262 III. 77, Ann.Cas. 
1915B 273. 

48. ;Ky.—Johnson v. Ellisori, 4 T.B. 
Mon. 5^6, 16 Am.D. 163. 
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47. Ala.—^Freeman v. Pullen, 24 So. 

67, 119 Ala. 236, 241. 

47 e.J. p 235 note 67. 

Purpose of plea of misnomer of 
defendant is not only to aver de¬ 
fendant’s true name, but to nega¬ 
tive fact that defendant is or ’ was 
known by name employed in com¬ 
plaint.—^Ex parte Textile Workers 
.Union of America, 30 So.2d 247, 
249 Ala. 186, 

» Minn.—^Lyons v. Rafferty, 16 N. 

W. 420, 30 Minn. 626. 

47 C.J. p 235 note 68. 

49. La.—Gardiner v. Cross, 6 Rob. 
454. 

47 C.J. p 235 note 69. 

50. N.C.—Cabarrus County Drain. 
Dist. No. 2 V. Cabarrus County, 94 
8.B. 630, 174 N.C. 738, 739. 

47 C.J. p 235 note 70. 

51. Ind.—^McCrory v. Anderson, 2 
N.E. 211, 103 Ind. 12, 

47 O.J. P 235 note 71. 

52. U.S.—^Linton v. First Nat. Bank 
of Kittanning, C.C,Pa., 10 F. 894. 

53. N.T.—Reid v. Lord, 4 Johns. 118. 
47 C.J. p 235 note 73. 

54. ill.—liTational Parlor Purnitmie 
Co. V. Strauss, 76 Ill.App. 276. 

' i 

65. Ala.—Cantley v. Moody, 7 Port 
443. 

47 C.J. p 236 note 75, 
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ed,®® and may not be raised under the general is- 
sue.®*^ 

Prayer for judgvient Under the common-law 
rule that a plea in abatement for misnomer was fa¬ 
tal to the action, a plea for misnomer of one of sev¬ 
eral defendants, which prayed judgment for all, 
was bad.5® 

Verification, Under local practice it may be nec¬ 
essary that a plea or answer setting up the objec¬ 
tion of misnomer should be verified.®® 

Demurrer, Ordinarily misnomer or misdescrip¬ 
tion is not ground for demurrer;®® and neither a 
demurrer on the ground of misnomer®! nor a gen¬ 
eral demurrer®® is sufficient to raise the issue. 
Where plaintiff asserts as part of his case that the 
name under which he sues defendant is defendant’s' 
correct name, defendant claiming another name may 
not demur for insufficiency of the facts, but must 
set up the alleged misnomer by way of answer.®® 

Where an objection to a misdescription of parties 
is made by motion, in accordance with code require¬ 
ments, and such motion is denied, it has been held 
that the defect may thereafter be considered on de¬ 
murrer.®^ 

Motion for nezv trial Ordinarily an objection 
for misnomer or misdescription may not be taken 
by motion for a new trial.®® 


Motion to correct. Under local practice it may 
be proper to object to a misnomer or a misdescrip¬ 
tion by a motion to correct the mistake.®® 

Objection or demurrer to evidence. Ordinarily 
the question of misnomer may not be raised by ob¬ 
jections to the introduction of evidence®*^ or by a 
demurrer to the evidence.®® 

The character or capacity in which defendant is 
sued is not put in issue by a general denial.®® A 
suit brought against a representative in his indi¬ 
vidual capacity is not subject to an objection based 
on a defect of necessary parties defendant, but 
should be objected to on the ground that defendant 
was not liable in the capacity in which he was 
sued,70 as the dual capacity of defendant does not 
make two men out of him.^! 

§ 149. -Time of Objection and Waiver 

An objection based on the misnomer or misdescrip¬ 
tion of parties ordinarily should be raised at the first op¬ 
portunity; and generally the objection Is waived by a 
failure to raise It at the proper time and in the proper 
manner. 

An objection based on a misnomer or misdescrip¬ 
tion of parties ordinarily should be raised at the 
first opportunity72 due order of pleading,be¬ 
fore issue joined^^ and before trial,7® verdict,7® or 
judgmcnt.77 Failure to object7® at the proper 


56. Ma4>ta.—Gilhctrt v, Nantucket 
Bank, 5 MfiHs. 07. 

Mo.—Swan v. O'Fallon, 7 Mo. 231. 
67. Vt.—Dohorty v. Madffott, 2 A. 

115, 68 Vt. 323. 

47 C.J. p 235 note 77. 

58. Pa,—^Vobb v. Samuel, 2 Milos 
201 . 

47 C.J. p 236 note 70. 

58. Ala.—Humphrey v. Whitten, 17 
Ala. 30. 

60. Cal.—Nelson v. HiKkIand, 13 Cal, 

74. 

Ind.—Bird v. St .Tohn's Kpiscopal 
Church, 66 N.K. 120, 164 Ind. 138— 
Delaware Tp. v. HI ploy County, 60 
N.B. 189, 2R Xml.App. 07. 

Md.—TTnlon Bank v. Tlllard, 26 Md, 
446. 

Minn.—Gardner v. McClure, 6 Minn. 
260. 

S.C.—wnthaus V. Ludecua, 30 S.C.L. 
326 

Tex.-rChurchlll v. Biolsteln, 20 S.W. 

302, 9 Tcx.Olv.App, 446. 

47 CJ. P 233 note 63. 

81. S.C.—WilthauB V. Ludccus, 30 S. 
C.L. 32G. 

47 C.J. P 234 note 04. 

62. Ky.—v. Leech's 
Adm'x, 140 S.W.2d 631, 286 Ky. 787. 
N.D.—Security Stale liank v. State 
Bank of Brantford, N. D„ 164 N. 
W. 282, 31 N.D. 464. 


Tex.—Brockman v. Echols, Civ.App., 
22 S.W.2d 686. 

47 C.J. p 234 note 65. 

63. N.Y.—Gannon v. Myars, 3 N.Y. 
St lOO, 11 N.Y.Civ.Proc. 187. 

47 C.,T. p 231 note 66. 

64. Knn.—Groller Soc. v. Foster, 203 
P. 920, 110 Kan. 306. 

65. Pa.—Washington Camp v. Fu¬ 
neral Ben. Assoc., 8 Pa.Dl8t. 108. 

66. Minn.—Kenyon v. Semon, 46 N. 
W. 10, 43 Minn. 180. 

47 C.J. P 236 note 82. 

67. Kan.—Atchison County School 
Dist. No. 14 V. Grlner, 8 Kan. 224. 

68. Kan.—Gates v. I.,ittlc Fay Oil 
Co„ 181 P. 670, 106 Kan. 46, rchear- 
in« denied 182 P, 184, 105 Kan. 191. 

47 C.J. p 236 note 84. 

69- Ala.—Ex parte Textile Workers 
Union of America, 30 So.2d 247, 240 
Ala. 136. 

Mo.—Spclman v. Delano, 163 S.W. 
300, 177 Mo.App. 28. 

70. Tex,—I*ryor v, Krause, Civ.App., 
168 S.W. 408. 

47 C.J. p 102 note 45. 

71. Tex.—^Pryor v. Krause, supra. 

72. N.J.—Webster-Art & Strengrth 
Building & Loan Aas'n v. Armondo, 
16 A.2d 800, 128 N.J.Ea. 210. 

47 C.J. p 236 note 85. 
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73. Tex.—Presley v. Wilson, Civ. 
App., 125 S.W.2d 664, error dismiss¬ 
ed, judgment correct. 

47 C.J. p 236 note 86, 

74. Ala.—Southern R. Co. v. Penny, 
114 So. 16, 22 Ala.App, 195. 

75. IT.S.—Orman v. Salvo, Colo., 117 
F. 233, 64 C.C.A. 266. 

47 C.J. p 236 note 88. 

76. Mo.—Thomas v. Schapcler, App., 
92 S.W.2d 982. 

47 C.J. p 236 note 80. 

77. N.J.—^Weh.sler-Art & Strength 
Building & Loan A«s'n v. Armondo, 
16 A.2d 890, 128 K.J.Eil. 219. 

47 C.J. p 236 note 00, 

7a Ind.—^Watson v. Burnett, 23 N.E. 

2d 420, 210 Ind. 216, 

Pa.—^Martz v, GIngell, 37 Pa.DJst & 
Co. 429. 

Tex.—Brockman v. Echols, Civ.App., 
22 S.W.2d 086. 

47 C.J. p 236 note 01. 

Suhstltatlon of parties 
Hule.s of civil practice providing 
that plaintiff need not prove on the 
trial the existence of corporation |tnd 
that in such an action any mistake 
in the statement of the corporate 
name Is waived, unless the misnom¬ 
er is pleaded, did not authorize the 
substitution of partnership as de¬ 
fendant in place of corporation which 
had been dissolved.—Safrin v, Joe 
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and in the-proper manner, as by plea or an¬ 
swer,® 0 constitutes a waiver of the objection, as 
where, instead of objecting that he is sued by the 
wrong name, defendant enters a general appear- 
ance,®^ pleads to the merits,®2 or suffers judgment 
by default®® An objection to a description of par¬ 
ties by their initials is waived by pleading to the 
merits.®^ A misnomer or misdescription of defend¬ 
ant is waived if he appears and answers by his prop¬ 
er name®5 or appears and answers by the name un¬ 
der which he was sued.®® Where a defendant sued 
under the wrong name gives a bond under that 
name, it has been held that he is estopped to claim 
that it is not his true name.®*^ 

Waiver for insufficiency of plea or answer. 
W^ere the right defendant is sued by the wrong 
name and pleads or answers in abatement for mis- 
'notner, but. fails to set forth.his right name in such 
plea or answer, defendant may not complain if 
judgment is entered against him by the name im- 
der which he is sued.®® 

A demand for a bill of particulars is not in itself 
a waiver of an objection of misnomer.®® 

Who may waive. Only persons authorized and 
actually representing a party at the time may waive 
a misnomer.®® 

Amendments. The foregoing rules respecting 
waiver have been applied to objections relating to 
the method of. amen^ng. pleadings with respect to 
misnomer or misdescription,®^ to the objection that 

Friedman Hat Co., 91 N.T.S.2d 372, 

196 Misc. 387. 

79. DeL-f-Calhoun v. F, G. Elliott 
Hardware Co., 166 A. 843, 4 ‘W.W. 

Harr. 652. 

Mo.—^Thomas v, Schapeler, App., 92 
S.W.2d 982. 

KJ.—Webster-Art & Strength Build¬ 
ing & Loan Ass'n v. Armondo, 16 A. 

2d 890, 128 219. 

47 C.J. p 236 note 92. 

80. Ill.—Winnebago County. v. In¬ 
dustrial Commission, 168 N.E. 273, 

336 Ill. 466-=—Livestock Mortg. 

Credit Corp. V. Keller, 83 N.E.2d 
866, 336 II1.APP. 282. 

Ind.—Watson v. Burnett, 23 N.E.Sd 
420, 216 Ind: 216. 

Mass.—^Liddell v. Middlesex ‘ Motor 
Co., 176 N.E. 737, 276 Mass. 846. 

Tenn.—^Finley v. First State' Bank, 

18 Tenn.App. 128. 

Tex.—^Butler vi Express Pub. Co., Civ. 

■App., 126 S.W.2d 713—J. C. Wool¬ 
dridge Lumber Co. v. Moss, Civ. 

App., 100 S.W.2d 736—Houston 
Press Co. v. Bawden Bros., Civ. 

App., 61 S.W.2d 438. 

Vt:—Union Co-op. Store v. Fumagalli, 

176 A. 847, 107 Vt. 145. 

47’C.J. p 237 note 93. 


no amendment, was made as required by court or¬ 
der,®® and to the objection that no amendment 
should have been allowed.®® 

’ Description of capacity. Where defendant, sued 
in the wrong, capacity, defends on the merits in that 
capacity, he has. been held to waive the objection,®^ 
but an executor, by defending an action, has been 
held not to waive the right, to urge the objection 
that the action is against him individually rather 
than against the estate.®® The objection of one 
sued individually that he should also have been 
joined in his representative capacity has been held 
waived where he failed to raise the objection by 
demurrer or answer.®® 

Under code provisions to the effect that a plain¬ 
tiff suing a defendant in other than an individual 
capacity may allege such other capacities in a gen¬ 
eral way, but that, if the allegation of capacity is 
controverted, the facts relied on shall be specifically 
. stated, if a suit is brought against defendant by a 
trade name without specifying whether defendant is 
a corporation or a partnership, defendant waives the 
objection by proceeding to trial without moving to 
require plaintiff to state and elect the capacity : in 
which plaintiff sued defendant.®*^ 

I 150 , . Persons Entitled to Object 

A defendant may not plead the misnomer of his co¬ 
defendant. 

A defendant may not plead the misnomer of his 
codefendant.®® 

90. Mlcb.—^Parke, etc., Co. v. Grand 
Trunk R. System, 174 N.W. 145, 
207 Mich. 388. 

91. Wyo.—Kelley v. Eidam, 231 P. 
678, 32 Wyo. 271. 

47 C.J. p 238 note 6. 

92. CaJ.—^Eastern Outfitting Co., Inc. 
V. Myers, 180 P. 669, 89 Cal.App. 
316. 

47 C.J. p 238 note 7. 

93. Mo.—^Agency School Diet. v. 
Wallace, 76 Mo.App. 317. 

94. m.—Cook V. Korshak, 134 N.B. 
49, 301 Ill. 603. 

47 C.J. p 192 note 42. 

R.I.—^De Cesare v. Bedrosian, 24 
A.2d 896, 67 R.I. 430. 

96. Wyo.—Belfelder v. Teton Land 
& Investment Co., 24 P.2d 702, 46 

. Wyo. 142, rehearing denied 26 P.2d 
158, 46 Wyo. 142. 

97. Iowa.—^Mau-V, Rice Bros., 249 
N.W. 206, .216 Iowa 864. 

47 C.J. p 238 note 2. . , 

V* Atkinson, 1 


81. Ind.—^McCarthy v. McCarthy, 66 
Ind, 128. 

47 C.J. p 237 note 94. 

82. U.S.—^Baltimore & P. R. Ca v. 
Fifth Baptist Church of Washing¬ 
ton, D. C., 11 S.Ct. 185, 137 U.S. 
568, 34 L.Ed. 784. 

47 C.J. p 237 note 96. 

3. Ala.—Contorno v. Ensley Lum¬ 
ber Co., 100 So. 127, 211 Ala. 211. 
47 C.J. p 237 note 96. 

84. Neb.—WaJgamood v. Randolph, 
85 N.W. 217, 22 Neb. 493. 

47 C.J. p 237 note 97. 

85. Tex.—^Rowan v. Stowe, Civ.App., 
193 S.W. 434. 

47 C.J. p 237 note 98. 

86. U.S.—Orman v. Salvo, Colo., Ilf 
P, 233, 54 C,C.A. 266: 

47 Q.J. p 237 note 99. 

87. Ariz.—^House v. Smith's Cash¬ 
way, 300 P. 951, 38 Ariz. 899. 

8. Kyi—Louisville, etc., R. Co. v. 

Hall, 12 Bush 131, - . 

9. Ala.—Oates ▼. Clendenard, 87 
Ala. 734. 


95. 


98. -N.Y.—Clapp 
Wend. 71. 
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§ 151. ——^ Evidence 

A plea of misnomer must be sustained by evidence 
/naterlal to the Issue. 

A plea of misnomer must be sustained by evi¬ 
denced^ material to the issue.i' When the capacity 
in which a party is sued is not denied by special 
plea, proof to sustain the allegation of capacity is 
not required.2 

§ 152. - Curing Misnomer or Misdescrip¬ 

tion 

A misnomer or misdescription In the plaintiff’s In¬ 
itial pleading may be cured by the filing of other papers 
containing the correct name or description. 

A misnomer or misdescription in plaintiffs initial 
pleading may be cured by the filing of other papers 
containing the correct name or description,^ and a 
misnomer of plaintiff^ or of defendant® may be 
cured by verdict or judgment, and it has been broad¬ 
ly stated that in all cases a misnomer may be aid¬ 
ed by a verdict or by an averment.® However, the 
verdict or judgment in an action will not cure a de¬ 
fect in the name of a party unless the correct name 
of the party has once been rightly stated.*^ A mis¬ 
nomer of defendant may be cured by his general ap¬ 
pearance.® Where a defect as to the capacity in 
which defendant is sued is not curable by amend¬ 
ment, it is not cured by verdict.® 


§ 153; 

§ 153. Miscellaneous Defects and Grounds of 
Objection 

a. Nonexistence of plaintiff or defend¬ 

ant 

b. Disability of defendant 

c. Defendant not real party in interest 

d. Improper withdrawal of parties 

a. NonexisteiLce of Plaintiff or Defendant 

The objection that the plaintiff Is nonexistent is not 
subject to waiver. A suit against a nonexistent defend¬ 
ant is void and its invalidity may be called to the atten¬ 
tion of the court at any stage of the proceedings. 

The objection that plaintiff is nonexistent is not 
subject to waiver,^® and it has been held that an 
objection going to the legal existence of plaintiff, as 
contradistinguished from a mere misnomer, may 
properly be pleaded in bar of the action.!^ There 
is authority holding that failure to show in plain¬ 
tiff's initial pleading what kind of a legal entity 
plaintiff is is an amendable defect which is cured 
by verdict.^® 

Where suit is brought against a nonexistent de¬ 
fendant, the whole proceeding is void ab initio and 
its invalidity may be called to the attention of the 
court at any stage of the proceeding.It has been 
held that the objection that an action does not lie 
against an unincorporated association is waived by 
failure properly to raise the objection.^^ An objec¬ 
tion that an action will not lie against a joint-stock 
association which has gone out of existence pre¬ 
sents an issue which may ’be raised by answer.^® 


PARTIES 


99. S.C.—^Miller v. Georffe, 9 S.R 
659, 30 S.C. 526, 529. 

47 C.J. p 238 note 10. 

1, Ohio.—Davenport v. James, 1 
Ohio Dec., Reprint, 18. 

47 C.J. p 238 note 11. 

2. Tex.—^Robinson v. Watkins, Civ. 
App., 271 S.W. 288. 

Zn Ind.—Sherrod v. Shirley, 67 Ind. 
13. 

47 C.J. p 238 note 12. 

VUuaomer cured by evidence 
Any errors as to the names of the 
parties plaintiff were corrected hy 
the proof oltered at the trial.—Bea v. 
Eusso, La.App., 21 So.2d 680, followed 
in Douglas v. Russo, 21 So.2d 636. 

4. Mo.—^Kronskl v. Missouri Fac. R. 
Oo., 77 Mo. 362. 

6. Cal.—-Mahon v. San Rafael Turnp, 
Road Co., 49 Cal. 269. 

47 C.J. p 238 note 14. 

6. Or.-^Shea v. Peters, 268 P. 989, 
126 Or. 76. 

47 C.J. p 238 note 16. 

7. N.T.—.Gannon v. Myars, 3 K.T.St. 
199, 11 N.Y.Clv.Proa 187* 

87 C.J.S.—78 


8. N.J.—^Karnndontes v. Perrell, 147 
A. 332, 7 N.J.MiHC. 807. 

47 C.J. p 238 note 17. 

9. Oa,—Ful-Kalb, Inc., v. Walker, 
188 S.B. 887, 183 Oa. 663. 

10. Ind.—Miller’s Rstato v. St. Jo¬ 
seph County Homo, App., 87 K.EI.2d 
886 . 

47 C.J. p 186 note 36. 

<<xronezl8tenoe’* dlstiagnlShed from 
‘Wsnomer” 

Va.—Ma.son v. Farmers’ Bank, 12 
Leigh 84. 39 Va. 84. 

47 C.J. p 192 note 30. 

ll» Mass.—Plymouth Christian Soc. 
v. Macomber, 3 Mete. 236. 

47 C.J. p 236 note 64. 

Nonexistence of party as ground for 
pica in abatement see Abatement 
and Revival § 91. 

12, Ga.—Haynes v. Armour Fertili¬ 
zer Works, 92 S.E. 648, 148 Ga. 
832. 

13 , XU.—Corpus juris dted in 

Lewis V. West Side Trust d? Sav¬ 
ings Bank, 36 N.B.2d 673, 674, 877 
Ill. 384. 

47 C.J. p 193 note 61. 
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Nonexistenoe distinguished fxom mis¬ 
nomer 

Mo.—Metropolitan St. R. Co. v. 
Adams Express Co., 130 S.W, 101, 
145 Mo.App. 371. 

14. Ill.—Wade V. Grand Lodge, 
Brotherhood of Railroad Trainmen, 
247 Ill.App. 632. 

47 C.J. p 192 note 41 [a]. 

Actions against Unincorporated asso¬ 
ciations generally see Associations 
i 36. 

Oommon or general Interest 
In union member’s action against 
parent and local unions and members 
thereof for damages for loss of em¬ 
ployment, auestion whether there was 
a common or general interest within 
statute permitting one or more per¬ 
sons to sue or defend for all was not 
involved on special demurrers that 
unions were voluntary associations 
and not suable.—Jackson v. Interna¬ 
tional Union of Operating Engineers, 
211 S.W.2d 138, 807 Ky. 486. 

16. N.T.—-Peckner v. Webb, 71 N.T. 

S. 768, 36 Misc. 291. 

47 O.J. p 193 note 64. 
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Demurrer ore teniis. An objection going to the 
existence of defendant may be taken by demurrer 
ore tenusA* 

b. Disability of Defwdant 

Where a defendant lacks the capacity to be sued and 
the facts appear on the face of the pleading or the record, 
the objection may be raised by demurrer or motion. 

Where defendant lacks capacity to be sued, and 
the facts appear on the face of plaintiffs pleading, 
or on the record, an objection may be raised by de- 
murreri*^ or motion and, if the facts do not so 
appear, the objection may be taken by answer or 
plea.^® An objection based on incapacity to be sued 
is waived if not made at the proper time,^® and if 
defendant answers to the merits, instead of object¬ 
ing, the objection .is waived.^i Incapacity to be 
sued as a matter in abatement or in bar is discussed 
in Abatement and Revival § 95. 

Capacity in which sued. It has been held that 
defendants failure properly to raise the objection 
that he is not suable in the capacity in which he is 
sued constitutes a waiver of the objection.22 


c. Defendant Not Real Fatty in Interest 

An objection that the defendant is not the real party 
In Interest, where not apparent from the face of the plead¬ 
ing, should be raised by plea pr answer. 

Where an objection that defendant is not the real 
party in interest does not appear from the face of 
plaintiff's initial pleading, the objection may not be 
taken by demurrer,but should be raised by plea or 
answer.2^ 

d. Improper Withdrawal of Parties 

Failure to object to the Improper withdrawal of a par¬ 
ty defendant constitutes a waiver of the plaintiff’s right 
to complain. 

Failure to object to the improper withdrawal of 
a party defendant constitutes a waiver of plaintiffs 
right to complain.^® If plaintiff objects to the im¬ 
proper withdrawal of a party defendant and the 
court erroneously permits defendant to withdraw 
over plaintiffs objection, plaintiff's remedy is by 
appeal from the judgment rendered.^^® It has been 
held that the improper release or dropping of a 
party defendant should be raised by pleadings.^^ 


C. AMENDMENT OF DEFECTS 


§ 154. In General 

Amendments for the purpose of curing defects and 
objections with respect to the parties to an action are 
generally favored and freely permitted at any stage of the 
proceedings, unless the defect Is jurisdictional or to per¬ 
mit It would be to the prejudice of the opposing party 
or deprive him of a substantial right. 


Amendments for the purpose of curing defects 
and objections with respect to the parties to an ac¬ 
tion are generally favored^s and are readily and 
liberally allowed.^^ Statutes authorizing amend¬ 
ments should be liberally construed®® in order to 


16. Ga.—^Barbour v. Albany Lodge 
No. 24, F. & A. M., 78 Ga. 474. 

47 C.J. p 193 note 47. 

17w !Ey.—United Mine Workers v. 

Cromer, 167 S.W. 891, 169 Ky. 606. 
Mo.—Clark v. Grand Lodge of Broth¬ 
erhood of Bailroad Trainmen, 43 S. 
W.2d 404,. 828 Mo. 1084, 88 A.L.R. 
160. 

18. Miss.—^Tyler v. Boot and Shoe 
Workers' Union, 188 N.B. 609, 286 
Miss. 64. 

Demurrer held not proper 
Whether defendant, described In 
•writ to action at law as a voluntary 
association, could be sued in its own 
name alone, cannot be raised by de¬ 
murrer, since question relates to 
process and not to pleading.—Tyler 
V. Boot and Bhoe Workers' Union, su¬ 
pra. 

19, Ky.—United Mine Workers v. 
Cromer, 167 S.W. 891, 169 Ky. 606. 

Mass.—Tyler v. Boot and Shoe Work¬ 
ers' Union, 188 N.B. 609, 286 Mass. 
54. 

Mo.—Clark v. Grand Lodge of Broth- 
. erhbod of Bailroad Trainmen, 43 S. 
W.2d 404, 828 Mo. 1084, 88 A.L.B. 
160. 


Plea held Instiflloient 
Mo.—^Mayes v. United Garment 
Workers of America, 6 S.W.2d 888, 
320 Mo. 10. 

ga Mo.—^Metropolitan St. R. Co. v. 
Adams Express Co., 180 S.W. 101, 

, 145 MOA.PP. 371. 

21. Ky,—^United Mine Workers v. 
Cromer, 167 S.W. 891, 169 Ky. 606. 

47 C.J. p 192 note 41. 

22. m.—Gasca v. Grossman, 26 N.E. 
2d 749, 804 I11.APP. 598. 

47 C.J. p 192 note 42. 

23. N.T.—Sammis v. Himtington, 
171 N.T.S. 966, 104 Misc. 7, affirmed 
174 N.T.S. 610, 186 App.Div. 463. 

24. N.T.—Sammis v. Huntington, su¬ 
pra. 

47 C.J. p 193 note 50. 

25. Ind.—Cunningham v. Spillman, 
72 Ind, 62. 

26. Ind.—Cunningham v. Spillman, 
supra. 

27. Conn.—King v. Malone, 99 A. 
691, 91 Conn. 842. 

2a UB.—ODuhcan v. Ashwander, U.C. 

La., 16 F.Supp. 829. 

Pa,—Christian v. Kingston Nat. 
Bank, Com.Pl., 87 Luz.Leg.Beg. 87. 


Vt—^Russell V. Buck, 68 A.2d 691. 

Amendments as affected by statute 
of limitations ^see Limitations of 
Actions § 276. 

29. Ala,—Oden v. McCraney, 179 So. 
191, 286 Ala. 363. 

Idaho.—Hill v. Bice, 139 P.2d 1010, 
66 Idaho 167. 

Yt.—Bussell V. Buck, 68 A.2d 691. 

ZilberaUy indulged 
The right of amendment is to be 

liberally Indulged.—Van Landlngham 

V. Alabama Great Southern B. Co., 8 

So.2d 266, 243 Ala. 31—^Birmingham 

Coca-Cola Bottling Co. v. Sellers^ 

Ala.App.,’89 So.2d 706. 

39. U.S.—Pox V. McGrath, C.C.A.N. 
T., 162 F.2d 616, certiorari denied 
66 S.Ct 966, 327 U.S. 806, 90 L.Bd. 
1030. 

Cal.—^Nuckolls v. Bank of California, 
Nat. Ass'n, 74 P.2d 264, 10 Cal.2d 
266, 114 A.L.R. 708. 

Mass.—^Robinson v. Trustees of Ne'wr 
Tork, N. H. & H. R. Co., 60 NB- 
2d 693, 818 Mass. 121. 

Pa.—Usner v. Buersmlth, 81 A.2d 
149, 346 Pa. 494—^In re Fitzgerald's 
Estate, 97 A. 935, 262 Pa. 568— 
First Nat Bank v. Tomiohek, 13 A- 
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dispose of cailses on their substantial merits^i and 
to prevent a defeat of justice.32 The allowance of 
sudi amendments ordinarily is within the discre¬ 
tion of the court but a discretionary power in 
a court to permit amendments does not extend to 
the permitting of amendments in matters of sub¬ 
stance where the defect is jurisdictional.^^ 

The courts may allow amendments as to the par¬ 
ties to an action to conform with the facts, as long 
as the cause of action is not changed and the in¬ 
terests of third parties are not affected^s and no 
prejudice or disadvantage is suffered by the oppos¬ 
ing side;26 and it has been held error for the court 
to disallow an amendment in such casc.^*^ Such 
amendment should not be allowed, however, where 
it effects an entire change of parties,28 or introduc¬ 
es a new cause of action to the prejudice of the 
opposing party,88 or causes a fraudulent or unjust 
result,^8 or deprives the opposite party of a valua¬ 


ble right^i It has also been held that the party 
whose name it is asked to amend must be in court.^2 
Even though an order permitting plaintiff to amend 
does not specifically direct an amendment as to par¬ 
ties, if it is broad enough to include an amendment 
of that nature and, if such an amendment is made 
and the pleading is treated by the parties as having 
been so amended after judgment, no objection can 
be raised as to the amendment’s being unjustified by 
the terms of the order.^8 

Excusing nonjoinder. An amendment showing 
the reason for failing to join a party is properly 
permitted.4^ 

Explaining apparent misjoinder. An amendment 
explaining why an apparent misjoinder of parties 
is not actually a misjoinder may properly be made.^8 

Time for amendments. Amendments as to par¬ 
ties have been held authorized at any time,^® or at 


2d 126, 140 Pa.Super. 101—^Leland 
V. Firemen's Ins. Co. of Newark, N. 
X, 193 A. 476, 127 Pa.Super. 633 
—^Llesch V. Munhall, 180 A. 26, 118 
Pa.Super. 665—Barrilo v. Frank, 
177 A. 68, 116 Pa.Super. 461—White 
Company v. Fayette Automobile 
Company, 43 Pa.Super. 632—Sum¬ 
ner V. J. Sc X Coal & Truckingr Co., 
66 Pa.Dist & Co. 41, 7 Monroe L. 
R. 86—Williams v. Dean Phipps 
Auto Stores, 41 Pa.Dist. & Co. 430, 
4 Fay.L.X 138—Tonkin v. Menhcn- 
nitt, Com.Pl., 28 North.Co, 393. 

S.C.—^Boykin v. Capehart, 81 S.E1.2d 
606, 206 S.C. 276. 

Va.—Baldwin v. Norton Hotel, 176 S. 

B. 761, 163 Va. 76. 

47 C.X p 238 note 20. 

Statute i^vldia^ for insertion of 
partners’ names inapplicable 
In personal injury action against 
two individuals conducting carnival, 
where original summons and com¬ 
plaint ran against defendants by 
^eir names, not against companies 
in names of which defendants did 
business, and did not allege partner¬ 
ship, or sugge.st that names of per¬ 
sons constituting such companies 
were unknown, and defendants' attor¬ 
ney stated in brief that third person 
•owned carnival, order amending sum¬ 
mons and complaint to include such 
person as party defendant was not 
authorized by statute providing for 
insertion of partners' names ascer¬ 
tained after commencement of action 
against partnership, as carnival op¬ 
erators did not constitute partner¬ 
ship, but were at most only Joint ad¬ 
venturers.—Bide V. Bkerbeck, 8 N.W. 
2d 282, 242 Wls, 474, 146 AL.It 966. 

81. Cal,—Nuckolls v. Bank of Cali¬ 
fornia Nat Ass'n, 74 P.2d 264, 10 
Cal.2d 266, 114 A.I 1 .R. 708. 

^ Pfiu—In re Fitzgerald's Bstate, 


97 A. 935, 252 Pa. 568—Llesch v. 
Munhall, 180 A 26, 118 Pa.Super. 
566. 

33. Mass.—^Henrl Peladeau, Llmitee 
V. Fred Gillespie Lumber Co., 188 
N.B. 880, 286 Mass. 10. 

Minn.—^Mullany v. Firemen’s Ins. Co. 
of Newark, N. X. 287 N.W. 118, 
206 Minn. 29. 

N.D.—Hart v. Bigler, 296 N.W. 308, 
70 N.D. 407. 

Tcnn.—Hunt v. Foley, 9 Tenn.App. 96. 
Vt—Bussell V, Buck, 68 A.2d 691. 

34. Vt—Barton v. Sutton, 106 A 
683, 93 Vt 102. 

47 C.J. p 238 note 21. 

35. Mo.—Bank of Oak Bidge v. Dxm- 
can, 40 S.W.2d 666, 328 Mo. 182. 

Pa.—Moyer v. Frankford Crate Co., 2 
A.2d 687, 133 Pa.Super. 323—Leland 
V. Firemen's Ins. Co. of Newark, N. 
J., 193 A 476, 127 Pa.Super. 533— 
Sine, for Use of Bothenberg, v. 
Waychoff, 187 A 234, 123 Pa.Super. 
334. 

The deoidiag factor in determining 
whether the amendment will be al¬ 
lowed is whether there Is a change 
in the cause of action.^—^Alken, to Use 
of Mayberry, v. Mayberry, 193 A 
374, 128 Pa.Supor. 16—Meyers v. 
Stern, 54 Pa.DIst 8c Co. 667. 
AmwAment to conform to proof 
In action to establish resulting and 
constructive trusts in land because 
of plaintiff’s advancement of money 
to pay purchase price and satisfy 
trust deed, amendment of complaint 
to conform to the proof, by with¬ 
drawing a coplaintiff without chang¬ 
ing the cause of action as respects 
the remaining parties, was allowa¬ 
ble.—^Juranek v. Juran^ 84 P.2d 196, 
29 Cal.App.2d 276. 

36. U.S.—^Duncan v. Ashwander, D. 
GLa., 16 F.Supp. 829. 
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Pa.—^McClelland v. Dick, 16 Pa.Dist 
776, 33 Pa.Co. 257. 

The test is whether the amendment 
will deprive a party of any right.— 
Aiken, to Use of Mayberry v. May¬ 
berry, 193 A 374, 128 Pa.Super. 15— 
Meyers v. Stem, 64 Pa.Dist. 8c Co. 
667. 

37. Idaho.—Hill V. Bice, 139 P.2d 
1010, 66 Idaho 167. 

38. Ala.—James v. Davis, 96 So. 846, 
209 Ala. 87, certiorari denied 43 S, 
Ct. 701, 262 U.S. 762, 67 L.Ed. 125. 

Complete change of parties not ordi¬ 
narily permitted see supra $ 61. 
Only limitation on right to amend 
complaint in action at law is that 
there cannot be>* entire change of 
parties.—Thompson v. Manufactur¬ 
ers' Finance Acceptance Corporation, 
160 So. 176, second case, 25 Ala.App. 
684, certiorari denied 160 So. 178, 227 
Ala. 43, and 160 So. 178, 227 Ala. 334. 
38. Pa.—^Flrst Nat. Bank v. Toml- 
chek, 13 A2d 126, 149 Pa.Super. 101. 

40, N.J.—McGarvey v. Atlantic City 
& S. B. Co., 8 A2d 386, 123 N.X 
Law 281. 

41, Pa.—Street Bailway ]?ubllshlng 
Co. V. Conner and Fltzsimons, 13 
Pa.Dist 186. 

42, Pa.—-White Company v. Fayette 
Automobile Company, 43 Pa,Super. 
632. 

43, Fla.—^Hamburg v, Liverpool, eta. 
Ins. Co., 27 So. 872, 42 Fla. 86. 

44, Wash,—State v. Lorenz, 60 P. 
644, 22 Wash. 289. 

47 O.J. p 246 note 19. 

45, N.O.—Bedmott v. Netherlands F. 
8c Life Ins. Co., 114 iS.B. 768, 184 
N.C. 481. 

46, Minn.—^Mullany v. Firemen's Ins. 
Co, of Newark, N. J., 287 N.W. 118, 
206 Minn. 29, 
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any stage of the proceedings before the case is fi¬ 
nally submitted to the jury in jury trials, and be¬ 
fore judgment if the case is tried without a jury.*^ 


§ 155. Particular Amendments 

Amendments to cure particular defects or objections 
as to parties have been allowed. 

The complaint or petition may be amended to 
show the capacity of plaintiff to sue or to maintain 
the action.'^s An amendment which makes it clear 
that defendants named in the summons are the only 
parties referred to as defendants in the origfinal 
complaint does not introduce a new cause of ac¬ 
tion.^® 

Tenn.—-Hunt v. Foley, .9 Tenn. 

App. 96. 

48. La.—Simoneaux v. Gonzales, 

App., 4 So.2d 86—^McVay v. New 
Orleans Public Service, App., 148 

So. 67. 

Cure by amendment of technical ob¬ 
jections to parties in actions by or 
against insane persons see Insane 
Persons § 146. 

SSental capacity 

S.O.—^Lewls V. Lewis, 20 S.E.2d 107, 

199‘ S.C. 490. ■ 

40« Ill.—Wabash R. Co. v. Barrett, 

117 IlLApp. 815. 

50- Ala.—^Ex parte Textile Workers 
Union of America, 30 So.2d 247, 

349 Ala. 136—Springer v. Sullivan, 

119 So. 861, 218 Ala. 646—-Bir¬ 
mingham Coca-<Jola Bottling Co. v. 

Sellers, App., 39 So.2d 706. 

Ga-—^Knight’s Pharmacy Co. v. Mc¬ 
Call, 183 S.B. 497, 181 Ga. 617— 

Carrollton Coca-Cola Bottling Co. v. 

Pace, 192 S.B. 4#3, 66 Ga.App. 267. 

Idaho.—Curtis v. Siebrand Bros. Cir¬ 
cus & Carnival Co., 194 P.2d 281, 

68 Idaho 285. 

N.J,—Webster-Art & Strength Build¬ 
ing & Loan Ass'n v. Armondo, 16 A. 

2d 890, 128 N.J.Ba. 219. 

Pa.—^Hotel Redington v. Guffey, 26 A. 

2d 773, 148 Pa.Super. 602—^Liesch 
V, Munhall, 180 A, 26, 118 p€uSu- 
per. 555—Williams v. Dean Phipps 
Auto Stores, 41 Pa.Dist & Co. 43 0„ 

4 Fay.L.J. 188—^Merchants Nat. 

Bank of Butler to Use of Stein v. 

Smulovitz, Com.Pl., 26 Brie Co, 286, 
affirmed 48 A.2d 67, 159 Fa.Sup6r.. 

258—^Leber v. Snyder’s Bakery, 

Com.Pl., 61 York Leg.Rec. 81. 

Tenn.—Sovereign Camp of the Wood¬ 
men of the World v. Mankin, 6 
Tenn. App. 188. 

Adding parties see supra S§ 72-84. 

Amendment to: 

Correct name of party , in attach¬ 
ment case in: 

ACadavit or application for at¬ 
tachment see Attachment § 143 
a (2). 

^ Pleadings in main action see At¬ 
tachment 9 493.a (5). 


§ 156. -^ Misnomer or Misdescription 

a. In general 

b. Corporation or partnership 

c. Fictitious, assumed, or trade name 


a. In.Gleneral 

A misnomer or misdescription In the name of a party 
may be corrected by amendment at any stage of the 
proceedings, provided It does not effect an entire change 
of parties or cause a fraudulent or unjust result. 

As a general rule, frequently under statutes so 
permitting, an error in the name or description of 
a party,®® whether a misnomer or misdescription in 
the name of a plaintiff®^ or of a defendant,®2 may 

lApp., 89 Bo.2d 706—Hill v. Burton, 
10 So.2d 302, 30 Ala-App. 594. 
Statute relating to pleading 

‘^Misnomers,’* are correctible with¬ 
in the statute permitting amendment 
of pleadings for want of form.—Col¬ 
lins V. Bugbee & Brown Co., 1 A.2d 
178, 136 Me. 12, 

51. Ala.—Van Landlngham v. Ala¬ 
bama Great Southern R. Co., 8 So. 
2d 266, 243 Ala. 31—Springer v. 
Sullivan, 119 So. 861, 218 Ala. 645 
-Hill V. Burton, 10 So.2d 802, 30 
Ala.App. 594. 

Kan.—^American Bonding Co. v. Dick¬ 
ey, 88 P. 66, 74 Kan. 791. 

Mich.—Job V. Grand Trunk Western 
Ry. Co., 222 N.W. 723, 246 Mich. 
353. 

N.J.—^McGfarvey v. Atlantic City & S. 

R. Co., 8 A2d 385, 123 N.J.Law 281. 
N.Y.—Bata, Nat Corp., v. Bata Shoe 
Co., 86 N.Y.a2d 587. 

Pa.—Kloock V. Rusnack, 27 A.2d 787, 
160 Pa.Super. 46—Hotel Redington 
V. Guffey, 26 A.2d 773, 148 Pa.Su- 
per. 602—Hoenninger v. Lancaster 
■School Directors, 16 Pa.Dist 75— 
Merchants Nat Bank of Butler to 
Use of Stein v. Smulovitz, Com. 
PI., 26 Erie Co, 286, affirmed 48 A 
2d 67, 169 Pa.Super. 263. 

S.D.—Boaxd of Education of Inde¬ 
pendent School Dist of City of 
Huron v. Whisman, 229 N.W. 622, 
66 S.D. 472. 

Tex.—^Rachford v. City of Port 
Neches, Civ.App., 46 S.W.2d 1067, 
followed in Bearing v. City of Port 
Neches, 46 S.W.2d 1062, error re¬ 
fused—J. L. Jones & Co. v. Darden, 
Clv.App., 29 S.W.2d 479. 

Vt—Russell V. Buck, 68 A.2d 691. 

49 C.J. p 618 note 87—47 C.J. P 288 
note 26. ‘ - 

52. U.S.—Comen v. Miller, D.O.Fa., 
41 P.2d 292. 

Ala.—Van Landlngham v. Alabama 
Great Southern R. Co., 8 So.2d 266, 
243 Ala, 31—Oden v. McCraney, 179 
So. 191, 235 Ala, 363-r-Doe, ex dem. 
Rvans v. Richardson, 76 Ala, 329— 
Birmingham Coca-Cola: Bottling Co. 
V. Sellers, .App.,,39 So.2d 706—Hill 


Writ of attachment see Attach¬ 
ment 9 187. 

Cure: 

Defect in designation of minor 
party to action see Infants §§ 
106 c, 108 b, c. 110 c. 

Misnomer, misdescription, or oth¬ 
er defect in name .of: 
Corporation plaintiff or defend¬ 
ant see Corporations § 1385. 
Municipal corporation plaintiff 
or defendant see Municipal 
Corporations § 2207 h. 
Unincorporated association see 
Associations §9 35 c (3), 36 e. 
Striking out parties see supra §§90- 
93. 

Substituting parties see supra §§ 86- 
89. . 

Speolfloation as to court ruling 
Ruling that plaintiffs could not re¬ 
quest specification as to whether mo¬ 
tion to amend, having been denied 
generally, was denied as matter of 
law, as matter of fact, or of judicial 
discretion was held not erroneous.— 
Adams V. Richardson, 167 N.B. 264, 
.268 Mass. 78. 

Admission of mistake 

(1) Allegations of mistake in mo¬ 
tion to change name of plaintiff in 
complaint are admitted by defendant 
not taking issue thereon.—Springer 
V. Sullivan. 119 So. 851, 218 Ala, 646— 
Davis V. Griffin, 142 So. 643, 225 Ala, 

.184. 

(2) Where it is averred that de¬ 
fendant merely seeks to correct name 
of the original party defendant and 
no issue is taken on the averment, 
the averment stands admitted.—^Hill 
V. Burton, 10 So.2d 8.02, 30 Ala,App. 
694. 

Fact question 

Whether an amendment introduces 
a new party or relates to the same 
party by a different n^e is a ques¬ 
tion of fact for the court to deter¬ 
mine.—Van Landlngham v. Alabama 
Great Southern R. Co., 8 So.2d 266, 
243 Ala, 31—Springer v. Sullivan, 119 
So, 861, 218 Ala, 645—^Birmingham 
Coca-Cola Bottling Co. v. Sellers, 
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be corrected by amendment. Such an amendment, amendment to cure a misnomer and effecting a 

however, should not be allowed where it effects an change of defendants has been allowed in a case 

entire change of parties^^ of causes a fraudulent in which valid process, sufficient to confer juris- 

or unjust result.®^ If the amendment is as to a de- diction, had not issued against any defendant.®® 

fendant, it may be allowed if it merely corrects the Where a female plaintiff marries pending suit, ir- 

name as alleged in the pleadings, and does not make regularities in an order substituting her new name 

a new party a defendant,®® and the proper party is should be corrected by amendment,®® 

actually in court,®® as where process has actually 

been served on the true defendant,®*^ or he has ap- Legal entity, A complaint brought in the name of 
peared and defended or otherwise submitted him- a plaintiff which is neither a natural nor an artifi- 

self to the jurisdiction of the court,®® although an cial person is a nullity which cannot be amended,®^ 


V. Burton, 10 So.2d 302, 80 Ala.App. 
594. 

Arlz.—^Porter v. Duke, 270 P. 625, 34 
Ariz. 217. 

Ga.—^Ernest G. Beaudry, Inc., v. Free¬ 
man, 38 S.E.Sd 40, 73 Ga.App. 736. 

IdaJio.—Curtis v. Siebrand Bros. Cir¬ 
cus & Carnival Co., 194 P.2d 281, 
68 Idaho 285. 

Tnd.—^Deep Vein Coal Co. v. Dowdie, 
66 N.E.2d 598, 224 Ind. 244—Mont¬ 
gomery V. Polk Milk Co., Ind.App., 
79 N.EJ.2d 108, 118 Ind.App. 483— 
Goldblatt Bros. v. Parish, 33 N.E. 
2d 835, 110 Ind.App. 368, rehearing 
denied 38 N.E.2d 255, 110 Ind.App. 
368. 

Iowa.—Arbuckle v. Bowman, 6 Iowa 
70. 

Mass.—^Karpowicz v. Manasas, 176 N*. 
B. 497, 276 Mass. 413. 

Mich.—Coates v. Milner Hotels, 18 
N.W.2d 389, 311 Mich. 233—Pildew 
V. Stockard, 239 N.W. 868, 256 Mich. 
494—Job V. Grand Trunk Western 
Ey. Co., 222 N.W. 723, 246 Mich. 
353. 

Mont.—^Davls v, Desch, 164 P.Sd 1015, 
118 Mont. 252. 

N.Y.—^New York Electrical Contrac¬ 
tors Ass'n V. Local Union No. 3 of 
International Brotherhood of Elec¬ 
trical Workers, 29 N.Y.S.2d 437, 
176 Misc. 091—Gerdes v. Eeynolds, 
28 N.Y.S.2d 622. 

N.C.—Clevenger v, Grover, 193 S.E. 
12, 212 N.C. 13, 124 A.L.E. 82. 

Ohio.—^Maloney v. Callahan, 188 N. 
E. 666, 127 Ohio St 387—Taylor v. 
Victor Equipment Co., 81 N,B.2d 
804, 84 Ohio App, 236—Berman 
Eealty Co. v. Lawson, App., 79 N.E. 
2d 576. 

Pa.—Sumner v. J. Sc J. Coal & Truck¬ 
ing Co., 56 Pa.Dlst & Co. 41, 7 Mon¬ 
roe L, R, 85—Meyers v. Stern, 54 
PaDist. & Co. 667—Williams v. 
Dean Phipps Auto Stores, 41 Pa 
Dist & Co. 430, 4 Fay.L.J. 138— 
Merchants Nat. Bank of Butler to 
Use of Stein v. Smulovltz, Com.Pl., 
26 Brie Co. 286, amrrned 48 A.2d 
67, 169 PaSuper. 263, 

Tenn.—Sovereign Camp of the Wood¬ 
men of the World v. Mankin, 6 
Tenn.App. 188. 

49 C.J. p 518 note 90—47 C.J. p 239 
note 26. 


Trade-name 

In action against an Individual de¬ 
fendant doing business under an al¬ 
leged trade-name the pleadings may 
be amended so as to give the correct 
trade-name under which defendant 
was doing business.—^American Fi¬ 
delity & Cas. Co. V. Farmer, 48 S.E.2d 
122, 77 GaApp. 168. 

63. Ala—^Van Landingham v. AJa- 
bama Great Southern R. Co., 8 So. 
2d 266, 243 Ala 31. 

Del.—^Hackett v. Bethlehem Steel Co., 
165 A. 332, 5 W.W.Harr. 317. 

Ill.—McCurdy v. Board of Education 
of City of Bloomington, 194 N.E. 
287, 369 Ill. 188. 

Mo.—State ex rel. General Mills v. 
Waltner, 166 S.W.2d 664, 348 Mo. 
852. 

Pa.—^Fox v. Yadlowsky, Com.Pl., 7 
Sch.Leg.Reg. 295. 

WIs.—Baker v. Tormey, 246 N.W. 662, 
209 Wis, 627. 

47 C.J. p 239 note 27. 

The tost of plaintilf's right to 
amend pleading to correct misnomer 
in name of defendant is whether or 
not right person was sued and wheth¬ 
er or not he was put on notice that 
he, and not some other person, had 
been sued.—^West v. Johnson, Tex. 
Civ.App., 129 S.W.2d 811, error re¬ 
fused. 

Xnference from ownership of property 
Inenfloient 

In personal injury actions, the rule 
applied in cases of misnomer of de¬ 
fendants cannot be extended to in¬ 
clude another entirely distinct per¬ 
son from the one sued by the infer¬ 
ence to be drawn from the petition 
that plaintliCs intended to sue person 
who owned place where accident oc¬ 
curred at time of accident.—West v. 
Johnson, supra. 

Statnte not appUoable 
The statute permitting court to 
correct mistake in name of party to 
action is inapplicable, where plaintiff 
sues wrong party and later seeks to 
substitute another party, in absence 
of allegation in complaint as to ficti¬ 
tious or unknown defendants.—^Kline 
V, Beauchamp, 84 F.2d 194, 29 Cal. 
App.2d 340. 

64. N.J.—^McGarvey v, Atlantic City 

1157 


& S. R. Co., 8 A.2d 385, 123 N.J. 
Law 281. 

56. Ga.—Carrollton Coca-Cola Bot¬ 
tling Co. v. Pace, 192 S.B. 473, 66 
Ga.App. 267. 

Pa.—Sumner v. J. & J, Coal & Truck¬ 
ing Co., 65 Pa.Dist. & Co. 41, 7 Mon¬ 
roe L.R. 85—^Fox V. Yadlowsky„ 
Com.Pl., 7 Sch.Leg.Reg. 295, 

66. Pa.—^In re Fitzgerald's BstatCr 
97 A. 935, 252 Pa. 5G8. 

67. Ga.—Carrollton Coca-Cola Bot¬ 
tling Co. V. Pace, 192 S.B. 473, 66 
Ga.App. 267. 

Ind.—Montgomery v. Polk Milk Co., 
79 N.E.2d 108, 118 Ind.App. 433. 
Mass.—^Karpowlcz v. Manasas, 176 N, 
B. 497, 276 Mass. 413. 

N.Y.—Gerdes v. Reynolds, 28 N.Y.S. 
2d C22. 

N.C.—Clevenger v. Grover, 193 S.E. 

12, 212 N.C. 13, 124 A.L.R. 82. 
Ohio.—Maloney v. Callahan, 188 N.E. 

666, 127 Ohio St, 387. 

Pa.—Meyers v. Stem, 64 Pa.Dlst & 
Co. 667. 

47 C.J. p 240 note 28. 

Amendment of process to correct 
name of party see the C.J.S. title 
IProcess $ 116, also 50 C.J. p 602 
note 66-p 603 note 88. 

68. Ala.—Oden v. McCraney, 179 So. 
191, 236 Ala. 3C3. 

69. N.J.—^Patrick v. Brago, 66 A. 2d 
749, 4 N.J.Super. 226. 

60. N.Y.—Mapes v. Snyder, 69 N.Y. 
460. 

61. Ga.—Smith v. Commissioners of 
Roads and Revenue of Glynn Coun¬ 
ty, 31 S.E.2d 648, 198 Co. ,322. 

S.C.—Commercial & Savings Bank of 
Lake City v. Ward, 143 aB. 646, 
146 S.C. 77. 

47 C.J. p 240 note 37, 

Amendment where action brought in 
name of bank which is not legal 
entity see Banks and Banking § 
406. 

Jodioial XLOtlee of members immate¬ 
rial 

The fact that an action is brought 
in the name of an office, a commis¬ 
sion, or a board, that the court will 
take Judicial cognizance of the indi¬ 
viduals who constitute it will not 
change it from one with no plaintiff 
to one with a plaintiff.—Smith v. 
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and an action brought against a nonexistent entity 
may not be amended.*® However, a complaint 
brought in the name of a plaintiff that may be ei¬ 
ther a natural or an artificial person may be so 
amended as to cure any misnomer or misdescription 
of plaintiff,6S and where the name does not import, 
but in fact it is* a legal entity the defect may be 
cured by an amendment alleging its actual charac¬ 
ter.** Also, in a jurisdiction where a board of ed¬ 
ucation is not a corporate entity and as such cannot 
sue or be sued, it has been held that a complaint, in 
which a board of education was inadvertently 
named plaintiff instead of the school district, may 
be amended so as to make the school district the 


plaintiff.*® 

Particular misnomers or misdescriptions. It has 
been held proper to permit an amendment correct¬ 
ing the spelling of a name,** substituting the cor¬ 
rect name for an incorrect name,*^ changing ini¬ 
tials,** setting out the Christian name of a party,** 
substituting a party’s Christian name for the ini¬ 
tials thereof,’® or transposing names;”- changing 
action by a church in names of its trustees to ac¬ 
tion in its own name;’* adding an alias to the de¬ 
scription of defendant;’* striking out’* or chang¬ 
ing’* an erroneous description, and adding de¬ 
scriptive words;’* and these principles have been 


Commissioners of Roads and Reve¬ 
nue of Glynn County, .’31 (S.E.2d 648, 

198 Ga. 322. 

62. Va.—^Leckie v. Seal, 170 S.B. 844, 
161 Va. 215. 

63. Ga.—SmitlL v. Commissioners of 
Roads and Revenue of Glynn Coun¬ 
ty, 81 S.B.2d 648, 198 Ga. 322. 

47 C.J. p 240 note 88. 

64. Qa.—Smith v. Commissioners of 
Roads and Revenue of Glynn Coun¬ 
ty, supra—^Haynes v. Armour Fer¬ 
tilizer Works, 92 S.B. 648, 146 Ga. 
832—^Mauldin v. Stoyner, 44 S.B.2d 
274, 75 Ga.App. 663. 

65. tS.B.—^Board of Education of In¬ 
dependent School Bist. of City of 
Huron v. Whisman, 229 K.W. 522, 
56 S.D. 472. 

66 . Pa.—Wilson v. Konlta, 68 Pa. 
Bist. & Co. 446. 

47 C.J. p 241 note 62. 

Xn. aotion. on hond 

Me.—Colton v. Stanwood, 67 Me. 25: 

67. Ala.—Boe, ex dem. Evans v. 
Richardson, 76 Ala. 829—^Birming¬ 
ham Coca-Cola Bottling Co. v. Sell¬ 
ers, App., 39 So.2d 706. 

Ga—^Knight’s Pharmacy Co. v. Mc¬ 
Call, 183 S.B. 497, 181 Ga 617, 

Ind.—^Beep Vein Coal Co. v. Bowdle, 
66 N'.E.2d 698, 224 Ind. 244—Mont¬ 
gomery V. Polk Milk Co., 79 N.B.2d 
108, 118 Ind.App. 438—Goldblatt 
Bros. V. Parish, 33 N.B.2d 835, 110 
IncLApp. 368, rehearing denied 88 
N.B.2d 255, 110 Ind.App. 868. 

Iowa—Arbuckle v. Bowman, 6 Iowa 
70. 

Mich.—Coates v. Milner Hotels, 18 
H.W.ad 889, 311 Mich. 233. 

N.J.—^McGarvey v. Atlantic City & S. 
R. Co., 8 A.2d 385, 128 N.J.Law 
281. 

N.C. —Clevenger v, Grover, 193 S.E. 
12, 212 N.C. 13, 124 A.Ii.R. 82. 

Ohio.—Chapman v. Knickerbocker 
Amusement Co., 84' N.E.2d 283, 85 
Ohio App. 216—Taylor v. Victor 
Equipment Co.» 81 N.E.2d 804, 84 
Ohio App. 236. 

Pa—^Hotel Redington v. Guffey, 25 
,A.2d 773, 148 PaSuper. 502. 


S.C.—Citizens’ Savings Bank v. Bflrd, 
79 S.B. 637, 96 S.C. 18. 

Tex.—^Rachford v. City of Port 
Neches, Civ.App., 46 S.W.2d 1057, 
followed in Bearing v. City of 
Port Neches, 46 S.W.2d 1062, error 
refused. 

Va—^Baldwin v. Norton Hotel, 175 
S.B. 751, 163 Va 76. 

47 CJ. p 241 note 63. 

AmendMonts held authorized 

(1) “American National Red Cross” 
for “American National Red Cross 
Society.”—^In re Xanart’s Estate, 9 
Alaska 635. 

(2) Changing name of married fe¬ 
male defendant from that of former 
husband to that of present husband, 
—^Berman Realty Co. v. Lawson, 
Ohio App., 79 N.B.2d 676. 

Changing Christian name of plain- 

tur 

Ala.—Bavis v. Griffin, 142 So. 643, 
225 Ala. 184. 

47 C.J. p 241 note 63 [a]. 

Changing, surname of plaintiff 

(1) Generally. 

Cal.—Marton v. Jones, 186 P. 410, 44 
Cal-App. 299. 

Neb,—Perkins v. Young, 274 N.W. 
596, 33 Neb. 234. 

Utah.—Greenfield v. Wallace, 1 Utah 
188. 

(2) “Myatt” for ’Wyatt”—Koll- 
mann v. Myatt, Tex.Clv.App., 116 B. 
W.2d 793, error dismissed. 

(8) “Sullivan” for “Selden.”— 
Springer v. Sullivan, 119 So. 851, 218 
Ala. 646. 

Changing Christian name of defend¬ 
ant 

(1) Generally, 

Mass.—Karpowicz v. Manasas, 176 
N.B. 497, 276 Mass. 413. 

N.T.—City of Long Beach v. Madden, 
65 N.T.S.2d 176, 271 App.Biv. 793, 
appeal denied 68 N.Y.S.2d 434, 271 
App.Biv. 931, appeal dismissed 74 
N.E.2d 663, 297 N.T. 678. 

Pa.—^Meyers v. Stern, 64 PaJOlst. & 
Co. 667. 

47 C.J. p 241 note 63 tc]. 

(2) “Elbert” for “Herbert”.—Hill 
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V. Burton, 10 So.2d 802, 80 AlaApp. 
694. 

(8) “Louise C.” for “Helen.”—Por¬ 
ter V. Buke, 270 P. 626, 34 Ariz. 217. 

(4) “Maude A” for “Jane Boe.”— 
Modist V. Lynch, 177 N.B. 861, 277 
Mass. 136. 

68. Ala—Oden v. McCraney, 179 So. 
191, 235 Ala 363. 

47 O.J. p 241 note 64. 

Correcting middle Initial of defend¬ 
ant 

Ala—Oden v. McCraney, 179 So. 191, 
235 Ala 863. 

47 aj. p 241 note 64 [b]. 

69. La—Jackson v. Kelly, 165 So. 
15, 179 La 767. 

Pa—^Bell V. Brezee, Com,Pl., 44 Lack. 
Jur. 105. 

70. La—Moss v. Johnson, App., 182 
So. 376—^Thompson v. Michelli, 141 
So. 466, 19 LaApp. 778. 

Mich.—Stever v. Brown, 77 N.W. 
704, 119 Mich. 196. 

71- Bel.—Gatta v. Philadelphia etc., 
R. Co., 76 A. 66, 24 Bel. 293, re¬ 
versed on other grounds 80 A 617, 
26 Bel. 366. 

47 C.J. p 241 note 65. 

72. Pa—^BZloock v. Rusnack, 27 A 
2d 787, 160 PaSuper. 46. 

73. Mass.—^Bindio v. Meshaka 176 
N.B. 170, 276 Mass. 112. 

74. Kan.—N. A Kennedy Butter 
Tub Co. V. Ft Wayne First etc., 
Nat Bank, 222 P. 764, 116 Kan. 63. 

47 C.J. P 242 note 66. 

75. Ala—Birinlngham Coca-Cola 
Bottling Co. V. Sellers, App., 39 
So.2d 706. 

Pa—Sumner v. J. & J. Coal & Truck¬ 
ing Co., 56 PaBist. & Co. 41, 7 
Monroe L.R. 85. 

49 C.J, p 618 notes 87, 90—47 C.J. P 
242 note 67. 

76. Mont—Bavis v. Besch, 164 P.2d 
1016, 118 Mont 262. 

47 C.J. p 242 note 68. 

^AlBo known as” 

Amendhaent by inserting after 
name of defendant the words “also 
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applied to prefixes'^^ and suflSxes,^® and to cases 
where a plaintiff sued*^^ or where a defendant was 
sued^® under a name or description of a corporate 
character when he was, in fact, an individual. 

Method of amendment. It has been held that 
amendment and correction of a misnomer or mis¬ 
description of a party should be obtained on mo- 
tion,^^ although, under some statutes, plaintiff may 
make such an amendment without leave of court at 
any time before the answer is put in.^^ Under 
some statutes or rules of court a plaintiff, in order 
to cure a misnomer of a defendant, may amend his 
pleadings, without an order of court, by inserting 
defendant’s right name by interlineation or by re¬ 
draft, where the true defendant has been served or 
appeared.83 Where the right to amend as to par¬ 
ties is, under the statute, based on the existence of 
a mistake, an application for an amendment chang¬ 
ing the name of plaintiff must show that there is 
error in using the name proposed to be changed.^^ 
It has been held proper to make the amendment by 
interlineation in the pleadings,^® and also that a 
pleading may be amended to state the correct name 
of a party by order of court and without a formal 
amended petition being filed.^® However, it has 
also been held that an amendment as to the name 
of a plaintiff cannot be made by merely indorsing 
the alteration on the declaration,and also that the 
mere granting of a motion to amend does not, of 


itself, constitute an amendment.®® 

Notice and hearing^ Under some statutes an 
amendment correcting a mistake in the name of a 
party may be amended without notice to the adverse 
party.®® MEsnomer of plaintiff may be amended 
ex parte.®® On the other hand, although it has been 
held that a misnomer of defendant cannot be amend¬ 
ed in his absence,®! it has also been held that it can 
be amended, subject to demurrer, without notice, 
since, in such case, the right to object to the amend¬ 
ment is preserved in the order allowing it subject to 
demurrer,®® and also that service of an amendment 
on defendant is not necessary where it relates only 
to formal or immaterial matters and does not change 
the cause of action or affect the issues as presented 
by the original complaint®® Where it is necessary 
under a statute that an amendment of a misnomer 
should correspond with the terms of a notice of in¬ 
tention to amend, a notice ^*to amend the summons 
and complaint herein” with respect to a misnomer 
will be construed as a notice to correct the misnomer 
wherever it may appear in the pleadings.®^ Failure 
to give proper notice of a proposed amendment may 
be waived by use of the amended name of plaintiff 
in a voluntary appearance by defendant.®® Under a 
statute providing that a misnomer, forming the 
basis for amendment, may be shown by “any suf¬ 
ficient evidence,” evidence which ought to satisfy 
is sufficient.®® 


known eis Freaerlck J, Deach” wo.** 
held proper.—^Davis v. Do»ch, supra. 

77. Ga.—Bell v. Pate, 110 S.R 498, 
28 Ga.App. 195. 

47 ax p 242 nota 69. 

78. N.Y.—Gerdes v. Reynolds, 28 
N.T.S,2d 622. 

47 ax p 242 note 70. 

Cal.—^Lester v. Beer, 168 P.2d 998, 74 
Cal.App.2d Supp. 984. 

Wr.T.—Gerdes v. Reynolds, 28 N.T.S. 
2d 622. 

47 ax p 242 note 70 [ah [b], 

79. Kan.—American Bonding Co. v. 
Blckey. 88 P. 66, 74 Kan. 791. 

, 47 ax p 242 note 71, 

Independent legal entity 
Plaintiff had right to serve amend¬ 
ed complaint, dropping mistaken al¬ 
legation that plaintiff was a cor'* 
poration and asserting that it was 
an independent legal entity having 
a status and legal capacity ot a sin¬ 
gle merchant, wholly owned by the 
Czechoslovak State.—Bata, Nat. 

Corp., V. Bata Shoe Co., 86 K.T.S.2d 
687. 

80. Ga.—Corpiui Xorls died in 

Schnore v. Joyner, 157 S.B. 358, 42 
Qa.App. 688. 

Pa.—Williams v. Dean Phipps Auto 
Stores, 41 Pa.DIst & Co. 430, 4 Fay. 


L.J. 138—^Lober v. Snyder's Bak¬ 
ery, Com.Pl., 61 York Lcg.Rec, 81. 
47 ax p 242 note 72. 

Correcting misnomer or misdescrip¬ 
tion of corporation plaintiff or de¬ 
fendant see Corporations § 1335 b. 

81. N.Y.—Warsaw v. Pavilion Nat¬ 
ural Gas Co., 184 N.Y.S. 327. 

Oral xnotioti 

Motion for amendment of name of 
defendant need not be in writing, 
but may be made orally In open 
court.—Berman Realty Co, v. Law- 
son, Ohio App., 79 N.B.2d 676. 

SUOsnomer may be amended and 
corrected on motion instanter.— 
Knight's Pharmacy Co. v. McCall, 
183 S.E. 497, 181 Ga. 617. 

82. Mich.—Coates v. Milner Hotels, 
18 N.W.2d 389, 311 Mich. 233. 

83. Fla.—Eli Witt Cigar & Tobac¬ 
co Co. v. Somers, 127 So. 333, 99 
Fla. 692. 

^OEnsertliigy” as used in rule author¬ 
izing correction of misnomer by In¬ 
serting correct name in declaration, 
means introducing into written mat¬ 
ter, and does not authorize mere fil¬ 
ing of separate paper,—^EIl Witt 
Cigar & Tobacco Co. v. Somers, su¬ 
pra. 

84. Pa.—Reynolds v. Industrial Ins. 
Co., 19 PaCo. 296. 
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85. Ind.—Goldhlatt Bros, v. Parish, 
33 N.E.2d 835, 110 Ind.App. 368, 
rehearing denied 38 N.E.2d 255, 110 
Ind.App. 368. 

86. Neb,—Perkins v. Young, 274 N. 
W. 696, 33 Neb. 234. 

87. Mo.—Boisse v. Langham, 1 Mo. 
672. 

88. Conn.—Motiejaitis v. Johnson, 
169 A. 606, 117 Conn. 631. 

88. Idaho.—Curtis v. Siobrand Bros. 
Circus St Carnival Co., 194 P.2d 
281, 68 Idaho 285. 

90- N.Y.—Farrington v. Muchmore, 
66 N.Y.S. 432, 62 App.Div. 247. 

91. N.Y.—Stromberg v. Carnese, 71 
N.Y.S. 746, 36 Misc. 289. 

47 ax p 241 note 66. 

92. Ga—Carrollton Coca-Cola Bot¬ 
tling Co. V. Pace, 192 S.E. 473, 66 
GaApp. 267. 

93. Cal.—^Drotleff v. Renshaw, 208 
P.2d 969. 

Baal name for flotltioits nama 
Cal.—Drotleff v. Renshaw, supra 

94. S.C.—Sentell v. Southern R. Co., 
45 S.E. 166, 67 S.C. 229. 

96. Wyo.—Kelley v. Eldam, 231 P. 
678, 32 Wyo. 271. 

96. Pa—Wood V. Philadelphia^ 27 
Pa 602. 
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Correction by court an own motion. Wher6 neo- 
essary, in furtherance of justice, it may be proper 
for the court to correct a misnomer on its own mo- 
tiom^T 

Time for amendment As a general rule, an 
amendment correcting a misnomer is, under statu¬ 
tory provisions, permissible at any time, or at any 
stage of the proceedings, as, for example, after 
plea in abatement for misnomer,^^ before order for 
publication is made and summons issued thereon,^ 
before trial,^ after trial has commenced,3 after ev¬ 
idence has been introduced,^ after trial on the mer¬ 
its,® after verdict,® after default entered but before 
judgment,'^ after default judgment,® after judg¬ 
ment,® after an ineffectual attempt to collect the 
judgment,!® or after motion in arrest of judgment 
because of a variance between the evidence and 
pleadings in the name of defendant!! An amend¬ 
ment has even been allowed after the death of a 
party.!® Under code provisions permitting amend¬ 
ment "at any stage of the cause,” a misnomer can¬ 
not be amended after verdict and judgment,!®' al¬ 
though it may be made just prior to signing the 
judgment.!^ In some jurisdictions, whether an 
amendment in the name of a party makes an entire 
change of parties is a question to be determined in 
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the trial court before the issues in bar are made 
up.!® 

Laches may bar the right to amend.!® 

Effect of amendment. Amendments correcting a 
misnomer or misdescription in the name of a party 
cure the defect!*^ and relate back to the beginning 
of the action,!® where no other rights have inter¬ 
vened.!® Subsequent proceedings are between the 
parties in the name as corrected.®® 

b. Corporation or Partnership 

As a general rule, an action by or against a partner¬ 
ship or copartners may be amended to show the corpo¬ 
rate character of the plaintiff or the defendant, and an 
action by or against an alleged corporation may be 
amended to show that the action is by or against a part¬ 
nership. 

If the name of a party imports either a corpo¬ 
ration or a partnership, it may be amended to show 
the status of the party,®! as that the trade name in 
which an action is brought is a partnership com¬ 
posed of named partners.®® Where an action is 
brought by plaintiffs as copartners instead of as a 
corporation, through a mistake of facts concerning 
their incorporation, they may be permitted to amend 
by making the corporation plaintiff,®® and it has 
also been held proper for plaintiff, by amendment. 
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97m Colo.—Denver, etc., R. Co. v. 

Nunez. 180 P. 78, 66 Colo. 173. 

47 C.X p 241 note 60. 

93m Pa.—^Kloock v. Rusnack, 27 A. 
2d 787, 150 Pa.Super. 45—^Meyers 
v. Stern, 54 Pa.Dist.&Co. .667— 
Iiine-O-Scribo v. Economy IPood 
Mart, 47 Pa.Dist. & Co. 570—Leber 
T. Snyder's Bakery, Com.Pl., 61 
York Leg.Rec. 81. 

47 C.J. p 240 note 89. 

99. N.C.—Cabarrus County Drain. 
Dlst. No. 2 V. Cabarrus County, 
94 S.E. 530, 174 N.C, 738. 

47 CJr. p 240 note 40. 

Im Ariz.—^Porter v. Duke, 270 P. 626, 
84 Arlz. 217. . 

ft. N.D.—Hart v. Rlgler, 296 N.W. 
308, 70.N.D. 407. 

8. Ind.—Goldblatt Bros. v. Parish, 
33 N.E.2d 835, 110 Ind.App.. 368, 
rehearing: denied 38. N.E.2d 255, 110 
Ind.App. 368. 

Mont,—Davis v. Desch, 164 P.2d 
1016, .118 "Mont 252. 

47 C.J. p 241 note 41. 

^ Ill.—^Ba.zlules V. O’Gara Coal Co., 
186 I11.APP. 583. 

Mont—Ramsey v. Cortland • Cattle 
Co„ 13 P. 247, 6 Mont 498. ’ 

5. Mass.—^Dlndlo v.'Mesh'dka, 175 N. 
B, 170, 276 Mass. 112. 

6. U.S.—Scull V. Briddle, C.C.Pa, 21 
P.Cas.No.12.570. 2 Wash.C.C. '200. 

m.—Smith V. V^dalia R. Co., 188 
HLApp. 426. 


[7. Mich.—McLauffhlin v. Wilks, 4 

I N.W. 268, 42 Mich. 653. 

j 8. Pa—^Puel City Mfg. Co. v. 
Waynesburg: Products Corp., 112 A, 
146, 268 Pa 441. 

47 C.J. p 241 note 45. 

9- Ohio.—Chapman v. Knickerbock¬ 
er Amusement Co., 84 N.E.2d 283, 
86 Ohio App. 215. 

Pa—^Hotel Redingrton v. Guffey, 26 
A2d 773, .148 PaSiiper. 602—Mey¬ 
ers V. Stern, 64 PaDlst & Co. 667. 

la U.S.—Clemmens v. Washingrton 
Park Steamboat Co., C.C.Pa, 171 
P. 168. 

11. Iowa—^Thomson v. Wilson, 26 
Iowa 120. 

12. Ga—^Pearce v. Bruce, 38 Ga 
444. 

47 C.J. p 241 note 48. 

13. Ga—Georgia Motor Sales v. 
Wade, 138 S.B. 797, 37 GaApp. 24. 

14. Ga—Swilley v. Hooker, 66 S. 
E. 81, 126 Ga 353. 

47, C.J. p 241 note 60. 

16. Ala—^Ex parte Textile Workers 
Union of America, 30 So,2d 247, 
249 Ala 136. 

16. N.Y.—Gray v. Vought, 214 N.Y. 
S. 766, 216 App.Div^ 230, appeal dis¬ 
missed 164 N.E. 616, 243 N.Y. 686. 

47 C.J. P 241 note 61. 

17. Tenn.—Sovereign! Camp of the 

Woodmen of the World v. Mankin, 
5 TenmApp. 188. , 
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Tex.—Kollmann v. Myatt, Civ.App., 
116 S.W.2d 793, error dismissed. 

18. Ala—^Doe, ex dem. Evans v. 
Richardson, 76 Ala 329. 

Conn.-^World P. & M. Ins. Co. v. Al¬ 
liance Sandblasting Co., 136 A. 
681, 105 Conn. 640. 

Amendment as to parties as relating 
back to commencement of action 
for purpose of determining wheth¬ 
er or not statute of limitations 
period has run see Limitations of 
Actions § 276. 

19. Tenn.—Sovereign Camp of the 
Woodmen of the World v. Mankin, 
6 Tenn.App. 188. 

20. Tex.—^Kollmann v. Myatt, Civ. 
App., U5 S.W.2d 793, error dis¬ 
missed. 

21. Ala—Stowers Furniture Co. v. 
Brake, 48 So. 89, 158 Ala 639., 

Ga—Smith v. Commissioners of 
Roads and Revenue of Glynn 
County, 31 S.E.2d 648, 198 Ga 322 
—^Dickson-Carroll Co. v. U. S. Fi¬ 
delity Sc Guaranty Co., 199 S.E. 
322, 58 GaApp. 640—Clemons v. 
Olshine, 187 S.E. 711, 64 GaApp. 
290—^T^iall V. Bell Finance Co., 180 
S.B. 374, 61 GaApp. 804. 

47 C.J, p 242 note 68 [el. 

22. Ga—^Mauldin v. Stogher, 44 S. 
B.2d 274, 76 GaApp. 663—Clemons 
v. Olshine, 187 S.B. 711, 64 Ga 
App. 290. 

23. Ind.—C. H. Fargo dfc Co. v. Cut- 
shaw, 89 N.E. 632, 12 Ind. App. 392. 
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to change an action by an alleged corporation into 
an action by the members of the partnership.^^ It 
has been held that in an action against a defendant 
alleged to be, or described as, a corporation an 
amendment may be made designating defenda.nt as 
a partnership,26 particularly where a partnership is 
regarded as a legal entity distinct from its members 
and an action may be brought against it in the firm 
name,26 although it has also been held that the 
names of the partners constituting the partnership 
firm may not be added as defendants.27 It has also 
been held in some jurisdictions, although there is 
authority to the contrary,28 that an action against 
a company or concern, as a corporation, may be 
changed by amendment into an action against the 
partners or into an action against a partnership com¬ 
posed of named individuals.29 Such amendment, 
however, it has been held, is equivalent to the in¬ 
stitution of a new suit and service of the amend¬ 
ment must be made on the defendants.86 In an ac¬ 
tion against an alleged partnership, it has been held 

24. Mich.— T) e t r o 11 Independent 
Sprinkler Co. v. Plywood Products 
Corp., 18 N.W.2dl 387, 311 Mich. 

226 

47 C.jr. p 970 note 30. 

Teirme 

Amendment may be permitted on 
such terms as court imposes.—J. L. 

Jones & Co. v. Darden, Tex.Clv.App., 

29 S,W.2d 479. 

25. Pa.—Sumner v. J. & J. Coal & 

Trucking: Co., 66 Pa.Dist. &Co. 41, 

7 Monroe Li.R. 86. 

Ohangre of parties not oausedl 
Ala,—Ewart v. Cunningham, 122 So. 

359, 219 Ala. 399. 

28. Cal.—Craig v. San Fernando 
Furniture Co., App., 264 P. 784, 89 
Cal.App. 167. 

Iowa.—Mau v. Rice Bros., 249 N.W. 

206, 216 Iowa 864. 

Bffeot of amendment 
The amendment does not introduce 
a new cause of action, bring a new 
party on the record, or change the 
capacity in which the defendant is 
sued.—‘Sumner v. J. Sc J. Coal & 

Trucking Co., 65 Pa.Distd 5 Co. 41, 7 
Monroe D,R. 86. 

27. Cal.—Craig v. San Fernando 
Furniture Co., 264 P, 784, 80 Cal. 

App. 167. 

Pa.—White Company v. Fayette Au¬ 
tomobile Co., 43 Pa.Super. 632. 

An amendment changing a cause 
of action against a corporation to 
one against certain defendants as 
individuals or copartners cannot be 
allowed.—^Dodgo v. Chambers, 06 P. 

178, 43 Ohio 366. 

28. Ark.—Schiele v. Dillard, 126 S. 

W. 835, 94 Ark. 277. 

47 C.J. p 970 note 34. 

39>i Ala.—^Birmlnghani Coca-Cola 


that a corporation cannot by amendment be brought 
in as defendant however, in certain jurisdic¬ 
tions, such ameutoent, it seems, may be .allpwed,82 
;and the court may dispense with formal service of 
such amendment when the original service was 
complete.6^ 

c. Fictitious, Assumed, or Trade ITamo 

An action brought by or against a person or legal 
entity under a fictitious name or under an assumed or 
trade name may be amended to allege the party's true 
name. 

Where the complaint discloses that the action is 
brought under a fictitious name by a perso-n or le¬ 
gal entity, the fictitious designation may be amend¬ 
ed so as to add the true name of the person or le¬ 
gal entity.2^ Also, where a defendant has been des¬ 
ignated by a supposed or fictitious name, his real 
name being unknown, the pleading or proceeding 
may be amended so as to give his true name when 
it is discovered,8 5 and, where the name used is geh- 

Amendment of flctltioua name of em¬ 
ployer named as defendant in ac¬ 
tion by third person for injuries 
see Master and Servant § 613. 
Flotltloiis OhristlaiL ox first 
Mass.—^Modlst v. Lynch, 177 N.E. 

861, 277 Moss. 135. 

N.J.—Karandontes v. Ferrell, 147 A. 

332, 7 N.J.Misc. 807. 

€k>xaplianoe with statutes 
Statutes authorizing the suing of 
a defendant by a fictitious name and 
the amendment of the pleadings, 
when defendant's true name is dis^ 
covered, have a common purpose and, 
as far as their provisions vary, good 
practice calls for compliance with 
both statutes.—^McKelvey-Qoats Fur¬ 
niture Co. V. Doe, 198 So. 128, 240 
Ala. 135. 

Defendants not identified 

(1) It Is not necessary that a 
pleading, designating a defendant by 
a fictitious name, also contain a de¬ 
scription identifying him In order 
for an amendment giving his true 
name to be allowed,—^Day v. We.st- 
ern Loan & Bldg. Co., 108 P.2d 702, 
42 Cal.App. 2d 226. 

(2> Statute authorizing amend¬ 
ment of pleading or proceeding de.s- 
ignating defendant by a fictitious 
name was held intended primarily 
for coses in which name of defend¬ 
ant was unknown, but it is an emer¬ 
gency statute and includes cases in 
which neither name nor identity of 
defendant is known.—McKelvey- 
Coats Furniture Co. v. Doe, 198 So. 
128, 240 Ala. 185. 

Beason for ohaage not xeguired 
It is not necessary that either the 
petition for the change in hame, or 
the order of the court thereon, show 
the reason for the amendment, the 


Bottling Co. V. Sellers, App., 39 
So.2d 706. 

Conn.—Motiejaltls v. Johnson, 169 A. 

606, 117 Conn. 631. 

Iowa.—Thompson v. Brownlee, 1 N. 

W.2d 239, 231 Iowa 406. 

Kan.—'Farmers* & Merchants* Bank 
V. Glen Elder Bank, 26 P. 680, 46 
Kan. 376. 

NT.D.Goldatcin v. Peter Fox Sons Co., 
135 N.W. 180, 22 N.D. 636, 40 L.R 
A., N.S., 606. 

S.D.—Haggerty v. Strong, 74 N.W. 

1037, 10 aD, 685. 

47 C.J, p 970 note 33. 

30. Tex.—Perry-Rice Grocery Ca 
V. W. E. Craddock Grocery Co., 78 
S.W. 966, 34 Tex.Clv.App. 442. 

47 C.J. p 970 note 31. 

Statute of limitations as defense 
available to parties defendant 
brought in by amendment sec 
Limitations of Actions § 276 b (3). 
31- N.T.—Luria V. Newman, 199 N.Y. 

a 21. 

32. Ala.—Lewis Lumber Co. v. •Cam- 
ody, 35 So. 126, 137 Ala. 678. 

47 C.J. p 162 note 29-’P 970 note 36. 

33. N.H.—Remick v. J. Spaulding 
Sc Sons Co., 131 A. 608, 82 N.H. 
182. 

34. Cal.—Henderson v. Los Angeles 
County Super. Ct., 147 P. 216, 26 
Cal. 437—Miller v. Riverside Coun¬ 
ty Super. Ct, 146 P. 72, 26 Cal. 
App; 41. 

A.ssumed and fictitious names in 
general see Names $ 9. 

35. Cal.—Drotleif v. Renshaw, 208 
P.2d 969. 

Mo.—Oexpiu Juris quoted in. Maddux 
V. Gardner. 192 S.W.2d 14. 18, 239 
Mo.App. 289. 

47 aJ. p 240 note 34. 
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erally understood to be a fictitious one, the amend¬ 
ment may be allowed, even though the pleadings do 
not allege that the name is fictitious or that plain¬ 
tiff was ignorant of defendants real name;*® and 
it has been held that in such case the court, on a 
plea in abatement or other pleading having the same 
effect, should require the pleading and process to 
be amended by inserting the true name.*^ Howev¬ 
er, where a fictitious name stands alone in its des¬ 
ignation of a party to the action and imports no le¬ 
gal entity, and where the complaint itself is silent 
as to the character of the party so designated, an 
amendment cannot be allowed adding to the ficti¬ 
tious designation the name of an individual as the 
person in whose favor the action is prosecuted.*** 

Assumed or trade name. As a general rule, al¬ 
though there is some authority to the contrary,** 
where an action is brought in the assumed or trade 
name of a plaintiff, it may be amended to allege 
plaintifFs true or legal name.^® Thus it may be 
amended so as to make the action one by an indi¬ 
vidual plaintiff, or so as to allege that plaintiff is an 
individual doing business under the trade name 
originally alleged where it is originally brought in 
a firm or trade name,*i as where the name in which 
the action is originally brought imports an individ¬ 
ual doing business under a trade-name,^* or where 
it imports a corporation or it is averred that plain¬ 
tiff is a corporation.^* There is authority, howev¬ 
er, which holds that where the name in which the 
action is brought does not import an individual, but 


merely a piece of property, it may not be amended 
by adding thereto the name of an individual as pro- 
prietor.^4 

In an action against a defendant in a trade 
name,4* or against an alleged corporation or compa¬ 
ny, the name of which is a trade-name under which 
an individual is doing business,4® the pleadings may 
be amended by alleging and inserting the name of 
the individual doing busmess under that trade- 
name. Also an action against a defendant in the 
name under which a business is being operated may ’ 
be amended by changing the name of defendant to 
the name of the corporation which operates the 
business but, in an action against an individual 
doing business under a trade-name, the name of 
defendant cannot be amended,: after verdict and 
judgment, so as to make defendant a corporation 
whose name is the same as the trade-name alleged, 
and which was not a party to the action as brought 
and was never served with process.^* 

§ 157. -Nominal and Use-Plaintiffs 

In a proper case the pleadings In an action by a per¬ 
son beneficially interested may be amended so as to make 
the action one by a person having authority to sue for 
the use of the original plaintiff, and In an action by a 
nominal or legal plaintiff the pleadings may be amended 
to show the person having the beneficial Interest. 

When an action is brought by a person beneficial¬ 
ly interested, an amendment may be allowed mak¬ 
ing it the suit of one having authority to sue for 
the use of the original plaintiff;** but no such 


presumption beingr that the statutory 
reason existed.—^Porter v. Dxike, 270 
P. 625, 24 Axiz. 217. 

36. Mo.—^Maddux v. Gardner, 192 S. 
W.2d 14, 239 Mo.App. 289. 

37. Neb.—^Davis v. Jennings, 111 N. 
W. 122, 78 Neb. 462. 

47 C.J. p 240 note 84. 

38. Mo.—CorpTU Juris gnoted In 
Maddux v. Gardner, 192 S.W.2d 
14, 18, 282 Mo.App. 289. 

47 CJT. p 240 note 85. 

32. Mich.—Voigt Btewery Co. v. 
PacifkJO. 102 N.W. 789, 189 Mich. 
284. 

47 C.J. p 240 note 37 Cb]-p 971 note 

42. 

Under statute authorizing com- 
menoement of an action by a part¬ 
nership, in the firm name, if the 
names of all the partners are un¬ 
known, and amendment thereafter 
by inserting the names of partners 
composing the partnership, an ac¬ 
tion brought in the name, of an al¬ 
leged partnership by an individual 
may" not be amended by inserting his 
name as plaintiff doing busineiss un¬ 
der such firm name.—Stirling' v. 
Heintzman, 4 N.W. 165, 42 Mich. 449. 


4a Ga.—^Hudgins Contracting Co. v. 
Redmond, 173 S.B. 185, 178 Ga. 317 
—^Dunn & McCarthy v. Pinkston, 
170 922, 47 Ga.App. 614, re¬ 

versed on other grounds 176 S.B. 
4, 179 Ga. 81, conformed to 176 S. 
E. 668, 49 G&App. 408. 

Mass.—^Robinson v. Trustees of New 
Tork, N. H. & H. R. Co., 60 N.B. 
2d 593, 318 Mass. 121. 

41. Ga.—Worth v. United Electric 
Supply Co., 167 S.B. 246, 42 Ga. 
App. 702. 

Miss.—James v. Grenada Motor Co., 
166 So. 871, 171 Miss. 76. 

47 C.J. p 971 note 41. 

42. Ga.—^Bremen Fdy., etc.. Works 
V. McLendoa 91 S.E. 1049, 19 Ga. 
App. 660. 

43. Ga.—Charles v. Valdosta Foun¬ 
dry & Machine Co., 62 S.E. 498, 4 
Ga.App. 738. 

Kan,—American Bonding Co. v. 

Dickey, 88 P. 66, 74 Kan. 791. 
Meuss.—^Robinson v. Trustees of New 
. York, N. H. & H. R. Co., 60 N.E. 

2d 693, 818 Mass. 121. 

47 C.J. p 242 note 71 Ca],.[b], [c]. 

44. Ga.—Western, etc., R. Co. v. Dal¬ 
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ton Marble Works, 60 S.E. 978, 
122 Ga. 774. 

45. G€l—^M auldin v. Stogner, 44 S.E. 
2d 274, 75 Ga.App. 668. 

46. U.S.—^Nelson v. Jadrijevics, CC. 

A. Canal Zone, 69 F.2d 25. 

Gau—^Bslinger v. Herndon, 124 S.E. 
169, 900, 158 Ga. 823—Corpus Juris 
cited in Schnore v. Joyner, 157 S. 
E. 368, 42 Ga.App. 688. 

N.D.—Hart v. Rlgler, 296 N.W. 808, 
70 N.D. 407. 

Ohio.—^Maloney v. Callahan, 188 N. 

B. 656, 127 Ohio St 887. 

Pa.—Williams v. Dean Phipps Auto 
Stores, 41 Pa.Dist&Co. 480, 4 Pay. 
L.J. 188. 

Tenn.—Whittaker v. Monterey Spoke 
Co., 6 Tenn.Civ.App. 26. 

47 O.J. p 242 notes 67 [b], 72 [a], 

Cc]. 

47- Ohio.—Chapman v. Knicker¬ 
bocker Amusement Co., 84 N.E.2d 
288, 86 Ohio App. 216. 

48. Pa.—Nanstiel v. Gill, 191 A. 
197, 126 Pa.Sup6r. 281. 

49. Fla.—Atlantic, Coast Dine R. 
Co. V. Campbell, 139 So. 886, 104 
Fla. 274. 

Ga.—^Murbhy v. Holman, 176 S.B; 
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amendment may be made where the original* plain¬ 
tiff lacks a beneficial interest ;50 and, where a suit 
is begun by certain individuals in the name of an 
organization having no capacity to sue, the com¬ 
plaint cannot be amended by making such individ¬ 
uals plaintiffs for the use of the organization.^! 

Where an action is brought by one for the use 
of another, an amendment striking the name of the 
nominal plaintiff or of the use-plaintiff is usually 
allowed, as considered supra § 90; and, where a 
complaint is brought by one not having the benefi¬ 
cial interest, the pleading may be amended so as to 
show the person so interested, 52 or so as to make 
the action one by the real party in interest by and 
through the one not having the beneficial inter- 
est53 So, where the interest of plaintiff is trans¬ 
ferred pending suit, the transferee may be added 
as a use-plaintiff and the action prosecuted for his 
benefit in the name of the original plaintiff,®^ or, 
where a part of plaintiff’s interest is acquired by 
another, an amendment may be allowed so as to 
make the action one in the name of the plaintiff for 


himself and for the use of the other.55 Where a 
use-plaintiff assigns his judgment to the legal plain¬ 
tiff, the pleadings may be amended to make the lat¬ 
ter both the legal plaintiff and the use-plaintiff.55 
An action begun in the name of two plaintiffs may 
be amended by changing it to an action by one for 
the use of the other.57 Where, through mistake,, 
an action is brought as though plaintiff were an 
infant it is proper to permit an amendment to show 
that plaintiff is suing without a next friend.58 

An amendment adding the name of a usee will be 
disallowed where the effect would be to deprive de¬ 
fendant of a substantial right.52 Leave will not 
be granted to amend by inserting the name of a 
nominal plaintiff where he is not before the court.®® 

Effect of amendment The amended, rather than 
the original, petition, declaration, or complaint will 
determine the question of who brought the suit.®! 

Time of ainendmeitt. As a general rule, frequent¬ 
ly under statutes so providing, such amendments 
may be made before trial,®2 during the trial,®2 on 
the completion of the evidence,®^ and at any time 


6, 179 Ga. 329—^Fenner & Beane v. 
Nelson, 13 S.E.2d 694, 64 Ga.App. 
600—^Attaway, for Use of Carmi¬ 
chael V. Dieckmann, 3 S.E.2d 758, 
60 Ga.App. 276—Citizens & South¬ 
ern Nat Bank v. Mize, 192 S.E. 
627, 66 Ga.App. 327. 

Itl.—^Plalne v. Samdperil, 172 A. 330, 
64 K,I. 214—D. W. IFlint Motor 
Sales Co. v. Crofton, 171 A. 236, 64 
R.I. 160. 

47 C.J. p 242 note 76—49 C.J. p 618 
note 89. 

Amendments showing assignor or 
assignee as nominal or use-plain- 
tilC see Assignments § 136 c. 
Designation of party as nominal or 
use-plaintiff in general see supra 
§ 101 . 

Bight to substitute as plaintiff per¬ 
son who has legal right to sue for 
person who has beneficial interest 
in subject matter see supra S 86. 
Notice to defaultiiig defendants 
was held not required where It did 
not appear that the omitted defend¬ 
ants were necessary parties to the 
Issues between plaintiff and the an¬ 
swering defendants.—Loy, for Use 
and Benefit of Union Securities Co. 
V. Kessler, 39 N.W.2d 260. 

BO. Ga.—^New York American Sure¬ 
ty Co. V. Bibb County, 134 S.B. 
100, 162 Ga. 388, answer to certi¬ 
fied questions conformed to 134 S. 
E. 926, 36 Ga.App. 743. 

Showing required 
Some showing should be made 
that some* right of original plaintiff 
is connected with the cause of ac¬ 
tion which he desires to assert in 
name of nominal party, but this 
right need not be bo perfect as to 


be capable of direct enforcement ei¬ 
ther in law or in equity.—^Fenner & 
Beane v. Nelson, 13 S.E.2d 694, 64 
Ga.App. 600. , 

51. Ga.—^New York Mut Life Ins. 
Co. V. Inman Park Presb. Church, 
36 S.B, 880, 111 Ga. 677. 

Bfi. Minn.—^Mullany v. Firemen^s 
Ins. Co. of Newark, N. J., 287 N.W. 
118, 206 Minn. 29. 

N.Y.—^Dilcher v. Nellany, 102 N.Y.S, 
264. 62 Misc. 364. 

Pa.—^Axe V. Stern, 182 A. 124, 120 Pa. 

Super. 235. 

47 C.J. p 243 note 79. 

Right to add party in interest as 
plaintiff by amendment see supra 
5 74, 

State suing for benefit of municipal¬ 
ity 

Amendment may be allowed to 
show that action by state against 
individual is for benefit of munici¬ 
pality.—I>eople V. Fields, N.Y., 60 
How.Pr. 481. 

53. Ga.—Anderson v. Bennett, Su¬ 
perintendent of Banks, 128 S.B. 
660, 160 Ga. 617—Ferris v. Union 
Sav. Bank, 166 S.B. 450, 46 Ga.App. 
644. 

54, Ga.—Gate City Cotton Mills v. 
Cherokee Mills, 57 S.B. 320, 128 
Ga. 170. 

Mass.—Henri Peladeau, Limitee v. 
Fred Gillespie Lumber Co., 188 N. 
B. 380, 285 Mass. 10. 

Addition as party plaintiff of as¬ 
signee, transferee, or other suc¬ 
cessor pendente lite of plaintiff's 
interest see supra S 74. 
Substitution of assignee, transferee, 
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or other successor pendente lite of 
plaintiff's interest see supra $ 86. 

55. Ga.—Sherrill v/Pace, 30 S.B.2d 
793, 71 Ga.App. 300. 

56- Pa.—Sine, for Use of Hothen- 
berg, V. Waychoff, 187 A. 234, 123 
Pa.Super. 334. 

57. Ind.Terr.—^Missouri, etc., R. Co. 
V. White, 47 S.W. 361, 2 Ind.Terr, 
23. 

58- Pa.—^Haines v. Fitzgerald, 165 
A. 62, 108 Pa.Super. 290. 

69- Ga.—Morrow v. Merchants, etc., 
Bank, 36 Ga. 267. 

47 C.J. p 243 note 82. 

60. U.S.—Frank v. Union Cent. Life 
Ins. Co., C.C.T6nn., 130 F. 224. 

61- Md.—Bethlehem Steel Co. v. 
Variety Iron, etc., Co., 116 A. 60, 
130 Md. 313, 31 A.L.R. 1021. 

47 C.J. p 243 note 86. 

Omission of pro forma 
In spouses' suit, first amended pe¬ 
tition, omitting words "pro forma" 
used in original petition designating 
wife as petitioner "joined pro forma 
by her husband," was held sufficient 
as against general demurrer to state 
cause of action and support judg¬ 
ment in favor of both plaintiffs,— 
Brown v. Jones, Tex.Civ.App., 134 S, 
W.2d 850. 

62. N.D.—^Loy, for Use and Benefit 
of Union Securities Co., v. Kessler, 
39 N.W.2d 260. 

63. Ala.—Smith v, Yearwood, 73 So. 
384, 197 Ala. 080. 

47 C,J. p 243 note 84. 

64. Pa.—Axe V. Stern, 182 A. 124, 
120 Pa.Super. 236. 
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before final judgment®* 

By court on own motion. Where the evidence 
shows that another than plaintiff is entitled to the 
amount sued for, the court of its own volition may 
amend the pleadings to show that the action is by 
plaintiff to the use of such other person;®® but, in 
an action in which the evidence shows that plaintiff 
Is not the real party in interest, the court is not 
required, on its own initiative and in the absence 
of any request, to amend or treat as amended the 
complaint so as to show that plaintiff is suing as 
the trustee or nominee of the real party in inter¬ 
est.®*^ 

§ 158. - Changing Character or Capacity 

in Which Party Sues or Is Sued 

a. In general 

b. Changing character or capacity in 
. which party charged 

a. In (lenerai 

An amendment changing the character and capacity 


In which a party sues Is permissible, provided It does not 
Introduce a new cause of action. 

A complaint may be amended so as properly to 
describe the capacity in which plaintiff sues,®® and, 
where a new cause of action is not introduced, it is, 
as a rule, permissible to change by amendment the 
character and capacity in which a party sues;®® but 
such amendment cannot be made where it would re¬ 
sult in the introduction of a new cause of action,*^® 
where it would substantially change both the claim 
and the defense,*^! where it would deprive defend¬ 
ant of a valuable right,^® or where plaintiff lacks 
the character or capacity in which, he seeks to sue 
by amendment.^®* Subject to these limitations a 
party may amend his pleadings to change the capac¬ 
ity in which he sues, so as to make the action one 
in his individual, and not in a representative, capac¬ 
ity in a representative, and not in an individ¬ 
ual, capacity;*^® as owner and not as trustee;*^® as 
trustee, for the real party in interest,for remain¬ 
dermen,*^® or for creditors as trustees with legal 
title instead of as individuals, owners, and holders 
as joint tenants of the property involved;®® or as 


65. Mass.—^Henri Peladeau, Llmitee 

V. Fred Gillespie Lumber Co., 188 
K.B. 380, 285 ^ass. 10. 

47 C.J. P 243 note 85. 

66- Pa.—^Axe V. Stern, 182 A. 124, 
120 Pa.Super. 285. 

67. Ark.—Winters v. Crum, 106 S. 

W. 2d 77, 193 Ark. 1068. 

68. Mich.—Persinger v, Jubb, 17 N. 
W. 851, 62 Mich. 804. 

47 C.J. P 240 note 30. 

69. U.S.—Corpus Juris dted in. Fler- 
stein V. Piper Aircraft Corpora¬ 
tion- OD.O.Pa., 79 P.Supp, 217, 218. 

Ark,—Herron v. Spann, 91 S.W.2d 
1028, 192 Ark. 168. - - 

Cal.^—Corpus Juris cited Ul Thorpe 
V. . Story, 73 P.2d 1194, 10 Cal.2d 
104. 

Ga.—Metropolitan Life Ins. Co. v. 

Hall, 12 S.B.2d 68, 191 Ga. 294. 
La.—^Bernard v. Gravios, App., 8 So. 
2d 318—McVay v. New Orleans 
3F^blic Service, App., l48 So. 67. 
Mont.—^Northern Mohtana Ass'n of 
credit Men v. Hauge, 106 P.2d 1102, 
111 Mont. 66, followed In 106 P.2d 
1106. Ill Mont. 64. 

Pa.—^Usner v. Duersmith; 46 Pa-Dist. 
&Co. 177,: 48 LanaL.Kev. 801, 66 
York Leg.Rec. 176, affirmed 31 A. 
2d 149, 346 Pa. 494. 

Vt.—Turner v. Bragg, 66 A12d 268, 
116 Vt 196. 

47 C.L P 243 note 87—49 C.Ji P 618 
note 86. 

Amendments: 

Changing or showing more clearly 
capacity in which guardto sues 
see Guardian and Ward 's 176. 
To cure lack of representation in 
action by, pr against infant see 
Infants S 108 b. 


To show that party sues as as¬ 
signee see Assignments § 136 c. 
7a Mass.—^Herlihy v. Little, 86 N. 

E‘ 294, 200 Mass. 284. 

Merely descriptive of person 
Clauses which are merely descrip¬ 
tive of the person of plaintiff, and 
not of the capacity in which he 
sues, are surplusage and not perti¬ 
nent to the relation of the party to 
the cause of action stated.—^Hill v. 
New Amsterdam Casualty Co., 286 
P. 1108, 105 Cal,App. 156. 

When oha^e of ^use occurs 

If sheriffs action • had been 
brought “as’' sherifC, change in title, 
omitting official designation, would 
have been change in cause of action. 
— ^HUl V. New Amsterdam Casualty 
Co., supra. 

71. Mo.—^Dunnavant v. Mountain 
States Life Ins. Co., App., 67 S.W. 
2d 785. 

72. Pa.—McClelland v. Dicfc 16 Pa. 
Dist. 776, 33 PaCo. 267. 

73. S.C.—Williams Vv Working 
Benev. State .Grand Lodge, 96 S.B. 
517,. 109 S.C. 233. 

74. N.Y.—Johnson v. Phoenix Bridge 
Co., 90 N,B1. 963, 197. N.T. 316— 
Kline V. Hoelderlin, 46 N.Y.S;2d 
489. 

S.3Q.—^Hardy v. Woods, 146 N.W. 668, 
83 S.I). 416, Ann.eas.l9ieC 3.28. . 
Action commenced.in individual ca¬ 
pacity not subject to be changed in¬ 
to one in representative' capacity or 
vice versa see Actions § 40 a 
To , capacity 

< If- fact that pl^ntifC was designat¬ 
ed as “trustee” in caption of com¬ 
plaint cas^ doubt on the, <^paclty/in 


which plaintiff, who was trustee of 
an express trust, undertook to sue, 
he should have been permitted to 
strike out the word “trustee” as sur¬ 
plusage.—^Blchner v. Cahill, 118 P.2d 
419, 11 Wash.2d 108. 

Bepresentattve of a class 

Generally, parties who sue as re¬ 
presentatives of a class in a cause 
of action which is not maintainable 
as a class or representative action 
may amend the. complaint so as to 
sue in their own right as individu¬ 
als, where the complaint states a 
good cause of action as to them indi¬ 
vidually and it is proper to join 
them as plaintiffs.—Cherry v. How¬ 
ell, D.C.N.T., 4 p’Supp. 697. 

75. Ala-—^Ex parte Cross, 22 So.2d 

.378, 247 Ala. 86—Edwards v. 

Smith, 199 So. 811, 2.40 Ala. 897. 
iria.—Phifer v.. Abbott, 67 So. 917, 
69 Fla. 162. 

Ga.—^Metropolitan Life Ins. Co., v. 

Hall, 12 S.E.2d 53, 191 Ga. 294. 

N.Y.—Glabman v. Comic Magazine 
Distributors, 89 N.y.Sl2d 449— 
Kline V.. Hoelderlin, 46 N.Y.S.2d 
489,. 

Pa.—Cristlaino v. Metropolitan. Life 
Ins. Co., ComJ>l., 44.Lack.Jur. 61: 

76. Mont.—Northern Montana Ass’n 
of Credit Men {v. Haug^ 10£| P.2d 
1102, lll^Mont. 66. . ’ . 

77. Ark.'—Herron v. Spann, $1 S.W. 
2d 1028, 192 Ark. 168. 

7a Ala.—^Humphries v. Dawson, 38 
Ala. 199. 

79- Tex.—Schneider-DaviS' Co. v. 

Brown, Civ.App,, ^6 S.W. 108. 

^ Cal.-^Thorpe v. Story, 73 r.2d 
li9.4, 10 ,Cal.2d, 104. 
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heir of a deceased heir.^i A defect in a suit by a 
person by his representative, in that such person 
is not named first and the representative afterward, 
may be corrected by amendment changing the order 
of the names .®2 

It is generally held that, where the pleading is 
filed in the name of one suing in his individual ca¬ 
pacity, it may be so amended as to make the suit 
stand in his capacity of executor or administrator 
or vice versa, as considered in Executors and Ad¬ 
ministrators § 770 b (1). A party who sues orig¬ 
inally as an agent may amend so as to maintain the 
suit in his own right in some jurisdictions, but not 
in others, as considered in Agency §§ 303 c, 307, 

Absence of defendant. Ordinarily such amend¬ 
ments cannot be made in the absence of defend- 
ant.8^ 

Time of amendment. It may be proper to make 
such amendments when a demurrer to the complaint 
is set for hearings^ or after verdict.85 

b. Changing Character or Capacity in Which 
Party Charged 

An amendment changing the character or capacity In 
which the defendant Is charged Is permissible, provided 
It does not change the cause of action or prejudice the 
rights of the opposing party. 

A complaint may be amended so as properly to 
describe the capacity in which defendant is sued,^® 
and changes in the character or capacity in which 
defendant is charged are permissible as long as the 
cause of action remains the samc.^"^ A suit against 
one as an individual may be changed so as to 


charge him in a representative capacity's or as 
trustee,ss and an action against one as trustee^o 
or in a representative capacity^i may be changed 
so as to charge him as an individual, or both as a 
representative and as an individuals^ Such an 
amendment, however, will not be allowed where the 
defendants are not liable on the cause alleged in 
the character or capacity by which the amendment 
seeks to charge them,ss or where it is to the preju¬ 
dice of the opposing party or deprives him of some 
substantial right.s^ Hence, an amendment will be 
denied where it would result in the setting up of a 
wholly different cause of action,®^ or asking relief 
against one not a party to the action,®® or where 
there was nothing in the original petition to amend, 
as where it stated no cause of action whatever.®^ 
Plaintiff cannot be compelled to change the char¬ 
acter in which defendant is sued.®® It is generally 
held that, if a defendant is sued as executor or ad¬ 
ministrator, the pleading may be amended to charge 
him personally and vice versa, as considered in Ex¬ 
ecutors and Administrators § 770 b (2). 

Amendment of answer. A defendant sued as an 
individual and in a representative capacity, who by 
error answers only as an individual may, in the ab¬ 
sence' of prejudice to plaintiff, amend the answer 
to include himself in the representative capacity.®® 

Date of action. Where an action is brought 
against defendant in one capacity and by amend¬ 
ment it is continued against him in another capac¬ 
ity, the action dates from the time it was originally 
begun.^ 


81. 8.0.—^Reams v. Spann, 6 S.13. 
825, 28 S.C. 530. 

82. Minn.—^Beckett v. Northwostorn 
Masonic Aid Ass'n, 69 N.W. 923, 
67 Minn. 298. 

47 C.J. p 244 note 1. 

83. N.J.—^Precision Products Corp. 
V. Miller, 127 A. 337, 3 KXMisc. 
119. 

47 C.J. p 244 note 2. 

84. Mont*—^Northern Montana Ass’n 
of Credit Men v. Hauge, 105 P.2d 
1102, 111 Mont. 66, followed in 105 
P.2d 1106. Ill Mont 64. 

86. Minn.—'Beckett v. Northwestern 
Masonic Aid Ass’n, 69 N.W. 923, 
67 Minn. 298. 

47 C.Jr. p 244 note 8. 

86. Ga.—^Dancer v. Ghlngler, 92 S. 
K 936, 147 Ga. 82. 

47 C.J, p 240 note 31. 

87. N.Y.—^Heller v. Schwarz, 40 N. 
T.S.2d 314, 179 Mlsc. 911. 

47 C.jr. p 244 note 4. 

88. N.T.—Leardon v. Dart, 23 N.T. 


S.2d 642, 175 Miac. 318—ICllne v. 
Hoeldorlin, 45 N.y.S.2d 480. 

47 C.J. P 244 note 6. 

89. Ala.—Schaeffer v. Walker, 3 So. 
2d 405, 241 Ala. 530. 

Effect of amendment 
Amendment held to make defend¬ 
ant a party only as trustee, not as 
an Individual.—O’Connor v. Itathje, 
19 N.E.2d 96, 298 Ill.App. 489. 

90. N.T.—McKenzie v. X..avlne, 201 
N.y.S. 1011, 249 App.Dlv. 766. 

Necessity 

l^cfendant trustees could bo made 
parties in private capacity only by 
amendment of bill.—^New England 
Oil Hefining Co. v. Canada Mexico 
Oil Co., 174 N.B. 330, 274 Mass. 191. 

91. N.T.—Heller v. Schwarz, 40 N.Y. 
S.2d 314, 170 Misc. 011—Kline v. 
Iloelderlin, 45 N.y.S.2d 489. 

47 C.J. p 246 note 6. 

92. U.S.—re Griggs, Minn., 227 
P. 795, 142 C.C.A. 319, rehearing 
denied 233 F. 243, 147 C.C.A. 249. 

93. As trustees 

Petition in action on note signed 
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by makers bb individuals may not be 
amended to make the action proceed 
against the makers ajs trustees of 
church whose property it is sought 
to bind under the judgment, since to 
do so would be to moke a new note. 
—Pul-Kalb, Inc., v. Walker, 188 S.B. 
887, 183 Ga. 6G3. 

94. Pa.—First Nat. Bank v. Toml- 
chok, 13 A.2d 126, 140 Pa.Super. 
101 . 

95. Ga.—Sansom v. Oornelison, 166 
S.B. 764, 171 Ga. 427—Smith v. 
Garrison, 116 S.B. 699, 165 Ga. 
269. 

47 C.J. p 246 note 8. 

96. Ga.—England v. Atkinson, 26 S. 
IS.2d 431,; 196 Ga. 181. 

97. Ga.—Sansom v. Cornelison, 166 
S.B. 764, 171 Ga. 427. 

93. N.Y.—Jones v. Norwood, 37 N. 
y.Super. 276, affirmed 66 N.Y. 616, 

99. Tex.—^Latham v. Jordan, Com. 

App., 17 S.W.2d 806. 

47 C.J. P 246 note 11. 

1. Minn.—McCormick v, Robinson, 
167 N.W. 271, 139 Minn. 483. 
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Time of amendment It has been held that an 
amendment as to the capacity in which a party is 
sued may be allowed on motion of either party to 
the action prior to the submission of the issues to 
the jury, but not thereafter.^ 

§ 159. -Joint or Several Character of Lia¬ 

bility 

Pleadings charging defendants Jointly, or Jointly and 
severally, or severally, may be amended to change the 
liability charged from Joint to Joint and several or sev¬ 
eral, or from Joint and several to several, or from several 
to Joint. 

Under modem statutes of amendment it has been 
held proper to permit an amendment changing a 
declaration charging defendants jointly to one 


charging them jointly and sever ally,^ or severally,^ 
or limiting the claim to but one of them,® or, if ^e 
parties be originally charged jointly and several¬ 
ly, the amendment may charge them severally.® 
So a complaint charging defendants severally may 
be so amended as to charge them jointly.^ Howev¬ 
er, a several cause of action cannot be joined by 
amendment to a joint cause of action.® Also, an 
amendment will not be allowed during the trial 
changing the action from one against defendant to 
one against defendant and another party jointly.® 
Under some statutes, however, w;here a petition 
charges a joint liability against two or more de¬ 
fendants and only one is liable, an amended or new 
statement of claim is not required in order to war¬ 
rant recovery against the defendant liable.^® 


а. TT.T.—Heller v. Schwarz, 40 N.T. 
S.2d 314, 179 Mlsc. 911. 

3. Minn.—^Pfefterkorn v. Haywood, 
68 N.W. 68, 66 Minn. 429. 

N.T.—Cox V. Bates, 67 N.T.S. 816, 27 
Misc. 816. 

4- Ark.—^Kinfir v. Caldwell, 26 Ark. 
406. 

47 O.J. p 246 note 14. 

б. Mo.—^Relfschneider v. Beck, 129 
S.W. 232, 148 Mo.App. 726. 

Pa.—^United Societies of Greek 


Catholic Religrion of TJ. S. v. Klo- 
chak, 16 A.2d 873, 340 Pa. 169. 
Dismissal as amendment 
Court's dismissal of the action as 
to an but one of the defendants and 
its continuance of the action as to 
the remaining party was held in ef¬ 
fect an amendment of the declara¬ 
tion.—^Meyer v. Nator Holding Co., 
136 So. 636, 102 Fla. 689. 

6. Pa.—^Franklin v. Mackey, 16 
Serg. & R. 117. 


7. Qa.—^Atlanta Trust Co. v. Na¬ 
tional Bondholders Corporation, 4 
S.B.2d 644, 188 Ga. 761. 

47 C.J. p 245 note 16. 

8. Miss.—^Miller v. Northern Bank, 
34 Mias. 412. 

9. Cal.—^Petterson r. Stockton, etc., 
K. Co., 66 P. 304, 134 Cal. 244. 

10. Pa.—^Lang v. Hanlon, 163 A. 148, 
802 Pa. 178—Gable v. Yellow CAble 
Co., 160 A. 162, 300 Pa. 37. 
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WORDS AND DEBASES 


Orange . 

Orangeade. 

Orchard . 

Orchitis. 

Ordain . 

Ordeal ... 

Ordenamiento . 

Ordenamiento del alcala. *... 

Order . 

Orderly . 

Ordinance .. 

Ordinarily . 

Ordinarinm . 

Ordinary . 

Ordination... 

Ordinatione contra servientes. 

Ordinatum est. 

Ordine placitandi servato, servatur et jus 

Ordonnance... 

Ore . 

Oregon . 

Ore tenus. 

Organ. 

Organic. 

Organization. 

Organize . 

Organized . 

Organoleptic.*. 

Organzine . 

Oriel window.. 

Orient. 

Oriental .. 

Orifice... 

Origan .. 

Origin.. 

Original . 

Originally . 

Original writ. 

Originate . 

Origine. 

Origo. 

Ornament. 

Ornamental. 

Ornamentation . 

Omamentum. 

Ornery . 

Orphan. 

Orphanage . 

Orphanage part. 

Orthopedist . 

Os . 

Os calcis. 

Oscillate .... 

Oscillatory. 


Page 

519 Oscillograph . 

519 Osmosis . 

519 Osteitis deformans . 

519 Ostendit vobis. 

519 Ostensible. 

519 Osteoarthritis. 

519 Osteogenic sarcoma 

519 Osteomyelitis . 

519 Osteopath. 

521 Osteopathy. 

521 Osteoporosis . 

521 Ostracize . 

521 Other . 

521 Others. 

523 Otherwise. 

523 Otitis. 

523 Otology. 

523 Otootan bean. 

523 Otter banks. 

524 Ottoman cahvey ... 

524 Ought. 

524 Ouija. 

524 Ounce .. 

524 Our. 

524 Ours .. 

524 Oust . 

525 Ouster. 

525 Out . 

525 Outage . 

525 Out-boundaries .... 

525 Outbuilding. 

525 Outcast. 

• 525 Outcrop . 

525 Outcrop coal. 

526 Outcry ........... 

526 Outer. 

527 Outfits. 

526 Outfitter. 

527 Outgo . 

527 Outgoing . 

527 Outhouse. 

527 Outlaw . 

528 Outlawry. 

528 Outlay. 

528 Outlet. 

528 Outline. 

528 Outlot. 

529 Outlying. 

529 Output.. 

529 Outrage.. 

529 Outrageous . 

530 Outright. 

530 Outside .. .. 

530 . Outstanding ...... 
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WORDS AND PHRASES 


Page 

Outstroke.. 540 

Outward. 540 

Over . 540 

Over a specified age in years. 541 

Overawe. 541 

Overbraided.;. 541 

Overbreak . 541 

Overbuild. 541 

Overburden . 541 

Overcharge . 541 

Overcome. 542 

Overdose . 542 

Overdraft. 542 

Overdraw. 542 

Overdrive. 542 

Overdue . 542 

Overexertion. 542 

Overfills. 542 

Overflow . 542 

Overflowed lands. 542 

Overhaul . 542 

Overhead. 543 

Overissued stock. 544 

Overlap . 544 

Overload . 544 

Overlook . 544 

Overlying. 544 

Overpayment . 545 

Overpersuasion. 545 

Overplus . 545 

Overrate. 545 

Overreach . 545 

Overreaching . 545 

Overriding royalty . 545 

Overrule. 545 

Overrun . 545 

Oversea . 545 

Oversee . 545 

Overseer . 545 

Oversight. 545 

Overt . 545 

Overt act. 545 

Overtake . 546 

Overthrow. 546 

Overtime . 546 

Overtone .*. 546 

Overvaluation. 546 

Overwhelming proof... 546 

Overworker. 546 

Owe. 546 

Owed. 546 

Owelty . 547 

Owing .. 546 

Owling . 547 


Page 

Own . 547 

Owner. 548 

Ownership. 548 

Ox. 548 

Oxalic acid. 548 

Oxide . 548 

O.X.X. 548 

Oyer . 548 

Oyer and terminer. 548 

Oyster. 548 

P . 548 

Pa. 548 

Pace . 549 

Pachisi . i... 549 

Pacifist . 549 

Paci sunt maxime contraria, vis et injuria.549 

Pack . 549 

Package . 549 

Packer .... 550 

Packer’s skins. 550 

Packet. 550 

Packing . 550 

Pack-off ... 550 

Pact. 550 

Pacta . 550 

Pactis . 550 

Pacto. 550 

Pactum. 550 

Pad . 550 

Padagat . 550 

Padding . 550 

Padrastro. 550 

Padre . 550 

Padrino . 550 

Padron . 550 

Paga (Pago). 550 

Paganism. 551 

Pagare . 551 

Page . 551 

Paget’s disease. 551 

Paid... 551 

Paid in. 551 

Paid up. 551 

Pain. 552 

Painful . 552 

Paint. 552 

Painter . 552 

Painting. 552 

Pair. 553 

Pais. 553 

Palace and sleeping cars. 553 

Palace stock cars. 553 

Palm . 553 

Palmistry. 553 















































































































WORDS AND PERA8E8 


Page 

Palm off. 553 

Palpable. 553 

Palpably. 553 

Palpate. 554 

Palpation.-. 554 

Pamphlet . 554 

Pancreas. 554 

Pancreatitis. 554 

Pandects. 554 

Pander . 554 

Pandering . 554 

Panderism . 554 

Panel. 554 

Panic ... 1. 554 

Pannage. 555 

Pannagium .. 555 

Page 

Parent.^. 624 

Parental. 625 

Parentesco. 858 

Parenthesis .’.... 858 

Parentum est liberos alere etiam nothos.. 858 

Parere.^. 858 

Paresis .. 858 

Parfait . 858 

Pari .. 858 

Paria copulantur cum paribus. 858 

Parias. 858 

Paribus, sententiis reus absolvitur. 858 

Parientes . 858 

Paries , oneri ferundo uti nunc est ita sit. 858 

Par in parem imperium non habet. 858 

Pario . 859 

Panne . 555 

Panophthalmitis ^. 555 

Panorama . 555 

Pantomime . 555 

Pantopon . 555 

Pants.:. 555 

Papel. 555 

Paris green. 859 

Parish. 859 

Parishioner . 859 

Paris mutual. 859. 

Parity.859 

Parium eadem est ratio, idem jus. 859 

Park . 8SQ 

Paper . 555 

Papierrmache . 556 

Par . 556 

Parking . 867 

Parkinson^s disease. 867 

Parkinson^s syndrome.^., ,., 8^7 

Parade . 556 

Parkway.,. ' 868 

Paradox. 557 

Parafernales ... 557 

Paraffin. 557 

Parliament . 868 

Parliamentary. 868 

Parochial ... ^ , 876 

Paraffins. 557 

Parol. 876 

Paragraph ........... 557 

Parole .-.' .. 876 

Paraldehyde . 557 

Parallel. 557 

Paralysis ... i. 557 

Paralysis agitans .. 557 

Parols, font plea....;.. -877 

Parotitis .. 877 

Parricida . 877. 

Parricide . 877/ 

Paramount . 558 

Paramount title. 558 

Paramour. 558 

Paranoia .. 559 

Parapet . 559 

Paraph . 559 

Pars . 877 

Parsimony. 877 

Parson . 877 

Parsonage .. 877 

Part..... 877 

Partaker.,_,. . 878 

Paraphenylenediamine .. 559 

Parte .... 878 

Paraphernal... 559 

Paraphernalia.....; 559 

Parasympathetic nervous system__ 559 

Partem . 878 

Partes finis .nihil hahuerunt. 878 

Partial. 878 

Parcel ... 559 

Parcenary . 560 

Parcener . 560 

Parchment.. 560 

Partiality . —. 879 

Particeps. criminis ....■ 879 

Particeps.doli. 879 

Particion . 879 

Par delictum....... 560 

Participant.,, 879 

Paf^oric. 624 

Patens.. . 624 

PWcns .patriae_ 624 

Participate. * 879 

Participation ...^. 880' 

Participea -...^. 881 
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Particular .. 
Particularity 
Particularly 
Partida .... 


Page 

881 

881 

881 

881 


Partido contract .. 

Par value ... 

Upon. 

Writing obligatory 
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Page 

881 

556 

493 

17 


1173 












INDEX TO 

OATHS AND AFFIRMATIONS 


Administration, 

Evidence, $ 7 

Oath, form and sufficiency, § 6* pp. 7-0 
Persons who may administer, § 5, pp. 6-7 
Affirmation defined, $ 3 

Agents, administration by court through its agent, 

I 5, p. 6 
Assessors, 

Authority to administer, § 5, p. 7 
Impiied authority to administer, | 5, p. 7 
Attorneys, authority to administer, § 6, p. 7 
Bible. Holy Scriptures, generally, post 
Bond recorders, authority to administer, § 5, p. 7 
Calumny, oath of, § 2 

Certificates as evidence of administration, § 7 
Chancellor, compliance with statute in administering, 
§6,p.9,n.5 

Clerks of courts, authority to administer, § 6, p. 7 
Commissioners, authority to administer, § 5, p. 7 
Common law, persons who may or must take, $ 4 
Constitutional provisions, 

Affirmation instead of oath, $ 6, p. 9 
Form or mode of administering, J 6, pp. 8, 9 
Grant of authority to administer, § 5, p. 6 
Consuls, authority to administer, § 5, p. 7 
Corporal oath, § 2 

County officers, authority to administer, § 5, p. 7 
Court’s authority to administer, $ 6, pp. 6, 7 
Criminal proceedings, form and mode of administer¬ 
ing oath, 9 9) P- 9 

De facto officers, administration of oath or affirma¬ 
tion by, 5 5, p. 6 
Decisory oath, § 9 
Definitions, 991-9 

Delegation by court of authority to administer, 9 6, 
p. 7, n. 49 

Deputies, authority of deputies to administer, 9 5, 
p. 7 

Election officers, authority to administer, 9 5, p. 7 
Evidence of administration, 9 7 
Express authority to administer, 9 5, pp. 6, 7 
Extrajudicial or nonjudicial oath, 9 2 
Federal statute, persons who may administer oath re¬ 
quired by, 9 6, p. 6 

Foreign officers, source of authority of foreign officer 
to administer, 9 6, p. 6, n. 27 
Form, 9 6, pp. 7-9 

Presumption of administration In form required 
by law, 9 7 

Hand, 

Laying hand on bible, 9 6, p. 8, n. 83 
Uplifting of hand, 9 6, p. 8 
Holy scriptures. 

Laying hand on, 9 2; 9 3, p. 8, n. 83 
Use of bible or other religious script as unneces¬ 
sary, 9 6, p. 8, n. 84 

..Implied or inherent authority to administer, 9 
pp. 6,7 
S7 C.J.S. 


In litem, § 2 

Interest disqualifying one to administer, 9 6, P* 6 
Judges, 

Authority to administer, 9 5, p. 7 
Compliance with statute in administering, 9 6, p. 
9, n. 6 

Judicial, 

Act, administration of oath as, 9 6, p. 6 
Oath, § 2 

Jurat as evidence of administration, 9 7 
Justices of the peace. 

Authority to administer, 9 6, p. 7 
Compliance with statute in administering, 9 6, 
p. 9, n. 5 

Kissing the book, 9 6, p. 8, n. 83 

Knowledge and belief, oath or affirmation on, 9 6 , 

p. 8 

Magistrate’s certificate as evidence of administration, 
97 

Mandatory statute, form or mode of administering, 
9 6, p. 8, n. 99 

Masters in chancery, authority to administer, § 5, 
P. 7 

Mayors, authority to administer, 9 6, p. 7 
Ministerial act. 

Administration of oath, 9 6, p. 6 
Form and mode of administering oath, 9 6 , 
p. 9 

Mode, 9 6, pp. 7-9 
Nature in general, 99 1-3 

Notary public, compliance with statute in adminis¬ 
tering, 9 6, p. 9, n. 6 
Oath defined, 9 2 

Objections, necessity of conforming to statute as af¬ 
fected by want of objection to mode of adminis¬ 
tering, 9 6, p. 9 
Officers, 

Certificate or jurat as evidence of administration, 
97 

Extrajudicial or nonjudicial oath taken before, 
§2 

Form and mode and sufficiency of administering, 
9 6, pp. 7-9 

Judicial oath taken before, 9 2 
Promis.sory oath of officer, 9 2 
Who may administer, 99 5-7 
Official oaths, evidence of administration, 9 7 
I'romissory oath on taking, 9 2 
Oral oath,, sufficiency, 9 0, P. 9 
Parole evi'denee of administration, 9 7 
Particular kinds of oaths, 9 2 
Persons, 

Who may administer, 9 5, pp. 6-7 
Who may or must take, 9 4 
Presumption of proper administration, 9 7 
Promissory oath, 9 2 

Prosecuting attorneys, authority to administer, 9 6 , 
p.7 
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Prothonotaries, authority to administer, § 6, p. 7 
Quasi'judiclal act, administration of oath as, § 5, 

p. 6 

Referees, authority to administer, § 5, p. 7 
Religk)us scruples against swearing, § 6, p. 9 
Signature under oath, § 6, p. 8, n. 92 
Special commissioners, authority to administer, i 5, 
P. 7 

Statutory provisions, affirmation instead of oath, 
§6,p. 9 

Form or mode of administering, § 6, pp. 8, 9 
Grant of authority to administer, § 6, pp. 6, 7 
Persons who may administer oath, § 6, p. 6 


Stenographer’s statement as evidence of administra¬ 
tion, § 7 

Sufficiency, § 6, pp. 7-9 
Suppletory oath, § 2 
Surplusage, 

Language in oath, § 6, p. 9 
Words in affirmation, § 6, p. 8 
Mephone, administration by speaking through, § 6, 

p. 8 

Town clerks, authority to administer, § 5, p. 7 

Twisting the book, § 2 

Woman’s authority to administer, § 5, p. 7 
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INDEX TO 

OBSCENITY 


Abusive language, evidence in prosecution for such 
language in presence of female, § 13 
In presence of females, § G 
Admissibility of evidence in prosecution, § 13 
Advertisements, 

Consideration of advertisements concerning book 
in determining whether book is obscene, § 
7, p. 32 

Evidence in prosecution for immoral advertising, 
§ 13 

Validity of statute prohibiting advertisements 
concerning certain diseases, § 4, p. 23, n. 6 
Advertising, statutory prohibition of immoral ad¬ 
vertising, § 7, p. 29 

Belief of reasonable man as factor in determining 
whether book is obscene, § 7, p. 31, n. 20 
Blanket statutes, § 4, p. 24 
Books, 

Construction of statute relating to sale or offering 
for sale, § 4, p. 24, n, 14 

Disjunctive allegations in complaint in prosecu¬ 
tion, § 12, p. 37, n. 37 

Indictment or information under statute for pub¬ 
lishing, selling, etc,, obscene books, § 10, 
pp. 34, 35 

Invalidity of statutory prohibition of possession 
or sale of books not wholly obscene, § 4, p. 
23, n. C 

Persons liable for keeping obscene books for sale, 
§ 7, p. 33 

Statutory prohibition of sale, exhibition, etc., 
of obscene books, § 7, pp, 28-30 
Test of obscenity or indecency, § 7, pp. 30-32 
Children, 

Improper exposure in presence of female child, 
§ 5, p. 20, n, 41 

Indecent acts by man with female child in pri¬ 
vate, § 4, p. 25, n. 32 
Coarseness, 

As insufficient to bring book within statutory 
prohibition, § 7, p. 29, n. 99 
As rendering book obscene, § 7, p. 32 
As rendering show obscene, § 8 
Common law, 

Indecent exposure in public place, j 5, p. 25 
Indictment at common law for exhibiting obscene 
picture, § 10, p. 34 

Information at common law for show or exhibi¬ 
tion which outrages decency, § 10, p. 35 
Nature and elements of offenses, $ 3 
Obscene exhibitions, { 8 
Obscene words, 5 0 

Observers essential to offense of indecent ex¬ 
posure, { 5, p. 26 

Publication, distribution or exhibition matter, 
S T, p. 28 

Consent of observer to indecent exposure, § 5, pp. 
26,27 


Constitutional provisions, transmission of constitu¬ 
tion by statutory provisions, § 4, p. 23 
Construction of statutory provisions, § 4, pp. 23, 
24 

Contraceptives, information under statute concerning 
pamphlets advertising contraceptive devices, § 10 , 
p. 35. n. 02 

Courts, duty to protect society against corrupt, de¬ 
praving, and lecherous influences, § 4, p. 24, n. 
14 

Criminal assault, 

Construction of statute prohibiting publication of 
identity of assaulted female, § 4, p. 24, n, 
16 

Statutory prohibition of publication of identity of 
assaulted female, § 7, p. 28, n. 82 
Validity of statute prohibiting publication of 
identity of assaulted female, § 4, p. 23, 
n. 6 

Criminal intent, indecent exposure, § 5, p. 26 
Criminal news, 

Indictment for publications devoted to such news, 
§ 11 

Indictment or information for publications de¬ 
voted to such news, 8 10, p. 35 
Publication as devoted to such news as question 
of law or fact, § 15 
Definition, § 1 

Deformed human bodies or representations thereof, 
exhibitions, § 8 

Deposit of obscene matter In post office or with ex¬ 
press company for carriage,. § 7, p. 29 
Description of obscene matter in indictment or in¬ 
formation, § 11 

Destruction of obscene matter, § 17 
Disjunctive complaints in criminal prosecution, § 12, 
p. 37, n, 37 

Distribution of obscene matter, 8 "t* PP* 28-33 

Dragnet laws, § 4, p. 24 

Drama, 

Evidence in prosecution for producing obscene 
drama, 8 13 

Validity of statute prohibiting, sale, publication, 
etc., § 4, p. 23, n. C 

Elements of offenses, §§ 2-4, pp. 23-25 
Equity, information or petition in, against obscene 
book, § 7, p. 29, n. 97 
Evidence in prosecution, §3 12, 13 
Exhibitions, § 8 

Describing or setting out obscenity in indictment 
or information for exhibiting obscene draw¬ 
ing or picture, 8 H 

Evidence in prosecutions for exhibiting obscene 
picture, § 13 

Indecent exposure, 8 5, pp. 25-27 
Indictment at common law for exhibiting obscene 
picture, § 10, p. 34 

Indictment or information for exhibitipn which 
outrages decency, § 10, p. 35 
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Bxhlbitloiis—Oontinxiedl, 

Obscene matter, S 7, pp. 28-33 
Statement of circumstances In which Indecency 
exists in indictment or Information for ob¬ 
scene exhibition, § 11 

Statutory prohibition of obscene pictures, books, 
etc., § 7, pp. 28-30 

Validity of statute prohibiting exhibition of litho¬ 
graph, drama, etc., § 4, p. 23, n. d 
Exposure indecently, § 5, pp. 25-27 
Females, 

Consent as jury question in trial for sending 
obscene communication to female, § 15 
Construction of statute prohibiting publication of 
identity of criminally assaulted female, § 4, 
p. 24, n. 16 

Evidence in prosecution for offense involving fe¬ 
male, § 13 

Improper exposure in presence of female child, 
§ 6 , p. 26^ n. 41 

Indecent acts with female child in private, § 4, 
p. 25, n. 32 

Indictment for using obscene language in pres¬ 
ence of, § 10, p. 34 

Questions of law or fact in trial for insulting or 
obscene language in presence of, § 15 
Series of photographs of female disrobing, § 7, p. 
30, n. 14 

Statutory prohibition. 

Publication of identity of criminally assault¬ 
ed female, § 7, p. 28, n. 82 
Sending of obscene letter or communication 
to, § 7, p. 29 

Taking pictures oi private parts and naked limbs 
of females on street, § 4, p. 26, n. 37 
Validity of statute prohibiting publication of 
identity of criminally assaulted female, § 4, 
p. 23, n. 6 

Vulgar and obscene language in presence of, 
16 

Pines in prosecution, § 14 

Forfeiture of obscene matter, § 17 

Foul works as rendering book obscene, § 7, p. 32 

Gravemen, § 1 , p. 22 , n. 1 

Gymnasiums, 

Appearance of unclothed men and women to par¬ 
ticipate in exercises under auspices of nudist 
organization, § 4, p. 25, n. 32 
Unclothed men and women in gymnasium to par¬ 
ticipate in physical exercises under auspices 
of nudist, § 5, p. 26, n. 41 
Highway, 

Indecent exposure on, § 5, p. 26 
Vulgar and obscene language on, § 6 
Imprisonment of accused in prosecution, § 14 
Indecency, 

Definition of obscenity, § 1 
Statutory provisions for punishment of public 
indecency, § 4, pp. 24, 25 

Test of indecency of publication, painting, statue, 
etc., § 7, pp. 36-32. 

Indecent article. 

Statutory penalization of sale or distribution, § 7, 
p. 29 

Validity of statute regulating sale, § 4^ p. 23, 
n ,,6 

Indecent exposure, § 5, pp. 25-27 
Evidence in prosecution, $ 13 


Indecent exposure—Continued, 

Questions of law or fact in prosecution, $ 15 
Requisites and sufficiency of indictment or in¬ 
formation, § 10, pp. 33, 34 
Indecent language, § 6 

Indecent pictures, statutory prohibition of exhibition 
or showing, § 7, pp. 29, 30 
Indictment and information, §§ 9-12, pp. 33-37 
Infants, 

Fact that children might accidently obtain pamph¬ 
let as bar to publication, § 7, p. 30, n. 14 
Statutory prohibition. 

Exhibition and distribution to minors of 
publications, § 7, p. 28 

Sale, exhibition, etc., of obscene books, 
pamphlets, etc., § 7, p. 29 

Information in equity against obscene book, § 7, p. 
29, n. 97 

Instructions in prosecution, § 16 
Insulting language. 

In presence of females, § 6 
Questions of law or fact in trial for using in 
presence of female, § 15 

Intent, 

Averment in indictment or information for pub¬ 
lishing, selling, etc., obsence publication or 
picture, § 10, p. 35 

Averment of criminal intent in indictment or in¬ 
formation, § 10, p. 34 

Conclusively presumed in prosecution for display 
of moving pictures prohibited by ordinance, 
§ 7, p. 29, n. 12 

Essential to offensive indecent exposure, § 5, p. 
26 

Evidence in prosecution, § 13, p. 38, n. 55 
Issue in prosecution, § 12, p. 37, n. 38 
Issues and proof in prosecution, § 12 
Knowledge, 

Averment in indictment or iiiformation for pub- 
Ushing, selling, eta, obscene publication, § lO, 
p. 35 

Conclusive presumption one who edits obscene 
publication has knowledge of its character, 
§7,p.32 
Language, § 6 

Evidence in prosecution, § 13 
Indictment or information for using obscene lan¬ 
guage, § 10, p. 34 

Questions of law or fact in prosecutions, § 15 
Setting out obscene language in indictment or in¬ 
formation, § 11 
Lasciviousness, 

Construction of lascivious as used in statute to 
define offense, § 4, p. 24, n. 14 
Construction of statute setting out several of¬ 
fenses, § 4, p. 24, n. 16 

Tendency to tocite lascivious thoughts as test of 
obscenity, § 7, pp. 36-32 

Letters, 

Indictment or Information under statute for pub¬ 
lishing, selling, etc., § 10, pp. 34, 35 
Statutory prohibition of sending of obscene let¬ 
ter, § 7, p. 29 

Lewd and lascivious as included in, $ 1, p. 22, n. 1 
Lewdhess, 

Construction, 

Lewd as used in statute to define offense^ S 
p. 24, n. 14 
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Lewdness—Oontinued, 

Construction—Continued, 

Statute setting out several offenses, § 4 , p. 24, 
n. 16 

Statutory provisions, § 4, pp. 23, 24, n. 14 
Indecent exposure, § 5, pp. 25-27 
Validity of statute prohibiting open lewdness, § 
4, p. 23, n. 6 
Lithographs, 

Construction of statute concerning sale or offer¬ 
ing for sale, § 4, p. 24, n. 14 
Validity of statute prohibiting manufacture, sale, 
etc., § 4, p. 23, n. 6 
Magazines, 

Construction of statute concerning publication or 
possession for sale, j 4, p. 24^ n. 14 
Invalidity, 

Statute prohibiting distribution of magazine 
made up of criminal news or stories of 
bloodshed or lust, § 4, p. 23, n. 6 
Statutory prohibition of possession or sale 
of magazines not wholly obscene, § 4, p. 
23, n. 6 

Photographs of nude persons in magazines pub¬ 
lished to promote nudism, § 7, p. 30, n. 14 
Statute prohibiting publication of identity of 
criminally assaulted female as valid, § 4, p. 
23, n. 6 

Statutory prohibition of sale, exhibition, etc., of 
obscene magazines, § 7, pp. 28-30 
Manufacture, validity of statute prohibiting manu¬ 
facture of lithograph, drama, etc., § 4, p. 23, n. 6 
Master and servant, persons liable for obscene pub¬ 
lication, § 7, p. 33 

Medical publication, motif of publication, § 7, p. 
32 

Minors, 

Indictment, 

For exhibition or distribution to minors of 
publications devoted to criminal news, 
etc., i 11 

Under statute forbidding exhibition to minors 
of publications devoted to criminal news, 
etc., f 10, p. 35 
Misdemeanor, 

Common law, § 3 

Construction of statutory provisions dealing with 
obs<!onity, § 4, p. 24, n. 14 
Motif of publication, § 7, p. 32 
Movie theater, improper exposure of person in, § 5, 
p. 26, n. 41 
Moving pictures, 

Intent, 

As issue by use of willfully In complaint, § 
32, p. 37, n. 38 

Conclusively presumed In prosecution for dis¬ 
play of pictures prohibited by ordinance, 
§ 7, p. 20, n. 12 

Prohibition of display by ordinance, | 7, p. 20, 
n. 12 

Statutory prohibition of exhibition, § 7, p. 30, n. 
12 

Nature of offenses, |§ 2-4, pp. 23-25 
Newspapers, 

Indictment under statute forbidding publication 
of newspaper devoted to scandal, etc., § 10, 
P. 35 


Newspapers—Continued, 

Statute prohibiting publication of Identity of 
criminally assaulted t&mle as valid, § 4, p. 
23, n. 6 

Statutory provisions, § 7, p. 28 

Notoriety, averment in Indictment or information, i 
10, p. 34 

Notorious act of indecency, § 4, p. 25 
Nudism, photographs of nude persons in magazines 
for promoting nudism, § 7, p. 30, n. 14 
Nudist, 

Indecent exposure, § 5, p. 25, n. 41 
Unclothed men and women in gymnasium, 
Participate in physical exercises, § 4, p. 25, 
n. 32 

Participation in physical exercises, § 5, p. 26, 
n. 41 

Nudity, 

Appearance of man in underwear with nude 
woman in public place, S 4, p. 25, n. 37 
Exhibition of picture of persons in the nude as 
violation of statute, § 7, p. 30, n. 12 
Painting or sculpture, § 7, p. 32 

Obscene as used in statute concerning possession or 
exhibition of obscene pictures, etc., defined, $ 7, 
p. 30, n. 14 
Observers, 

Consent to indecent exposure, § 5, pp. 26, 27 
Essential to offense of indecent exposure, § 6 , 

p. 26 

Openly defined, § 4, p. 25, n. 32 
Ordinances, 

Complaint for using obscene language in viola¬ 
tion of, § 10, p. 34 
Indecent exposure, § 5, pp. 25-27 
Prohibition of exhibition or showing of pictures, 
§ 7, p. 2D 

Painting, test of obscenity, § 7, p. 32 
Pamphlets, 

Construction of statute relating to sale or offering 
for sale, § 4, p. 24, n. 14 

Invalidity of statutory prohibition of possession 
or sale of pamphlets not wholly obscene, § 
4, p. 23, n. 6 

Statutory prohibition of sale, exhibition or other 
disposition of obscene pamphlets, § 7 , p. 29 

Papers, 

Indictment or information under statute for pub¬ 
lishing, .selling, etc., § 10 , pp. 34 , 35 
Invalidity of statutory prohibition of possession 
or sale of papers not wholly obscene, | 4 , p. 
23, n. 6 

Parol evidence in prosecution, § 13 
Partners, persons liable for obscene publication, § 7, 
p. 33 

Persons liable, obscene publications, pictures, etc., § 
7, pp. 32, 33 

Phonograph records, § 7, p. 29, n. 4 

Deposit with express company for carriage, J 
7, p. 29, n. 11 

Photographer as partlceps criminis with publisher 
for Indecent pictures in magazine, § 7, p. 33 
Photographs, statutory prohibition of sale, exhibition 
or other disposition of obscene photographs, g 7, 

p. 28 
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setting out obscenity and to^ct - 

meat or information for possessing, exhibit 
ing, etc., obscene picture, § 11 • ^ 

Evidence in prosecution for selling, distributing 
or exhibiting, § 13 
Forfeiture or destruction, § 17 
Indictment at common law for exhibiting obscene 

pictures, § lO, p. 34 nnh- 

Indictment or information under sta^te 

lishing, selling, etc., obscene picture, § 1 » 

pp. 34, 35 , tt 

Questions of law or fact in prosecution, § 15 
statutory prohibition of sale, exhibition, etc., ox 
obscene pictures, § 7, pp. 28-30 
Taking pictures of private parts and n^^ limbs 
of females on street, § 4, p. 26, n. 36 
Place of uttering obscene language, I 6 
Police power to protect against, 14, p. 23 

^°*^sSbing or shutting out obscenity in indict 
ment or information for possession of ob¬ 
scene drawing or picture, § 11 
InvaUdity of statutory prohibition of passion 
of books, papers, etc., not wholly obscene, 8 

4, p. .23, n. 6 ^ « 

Statutory penalization of possession of obscene 
pictures, books, etc., § 7, pp. 28-30 ^ 

Post ofBce, statutory prohibition of deposit of o 

scene matter in, S 7, p. 29 dnoniHriff 

Presence of female at utterance of abusive, insulting 

Presi^^ of* corporation as liable for subordinate’s, 
act in keeping obscene book for sale, § «» P* 
.33 

Presumptions, ^ 

Burden of proof in criminal prosecution, § lo 
One who edits obscene publication has knowledge 
of its character, § 7, p. 32 
Prints, § 7, pp. 28-33 

Private parts, , ^ , 

Averment of criminal intent in indictment or in¬ 
formation for exposure of, § 10, p. 34 
Indecent exposure, § 5, pp. 25-27 
Taking out private parts for intercourse in pri¬ 
vate dwelling, § 4, p. 25, n. 32 
Profane language, § 6 

Indictment for using, § 10, p. 34 
Prosecution, §§ 9-17, pp. 33-39 
Public decency, 

Indictment for information for act which out¬ 
rages, § 10, pp. 35, 36 
Obscene exhibitions, § 8 
Vulgar and obscene language, § 6 
Public indecency. 

Connotation, § 4, p. 24 

Evidence in prosecution, § 13, p. 38, n. 65 

Offenses under statutory provisions, § 4, pp. 24, 

Validity of statute prohibiting act of, § 4, p. 23, 
n. 6 

Public place. 

Indecent exposure in, | 5, pp. 25-27 
Vulgar and obscene language, § 6 
Publications, 8 7, pp. 28-33 i 

Describing or shutting out. obscene matter in in 

dictment for obscene publication, § 11 

Evidence in prosecution, 8 13 


Publications—Continued, 

Forfeiture or destruction, 8 IT 

Incltisive presumption one who 

Ileation has knowledge of Its character, § 7, 


Indlcit or information under for pu^ 

lishing obscene books, papers, etc., § 10, pp. 

34, 35 

Motif of publication, § 7, p. 32 

S“ »iSt to tototoua 

statute prohlMttog puMlcatton ot 

female raped or subjected to criminal assault 

as valid, | 4, p. 23, n. 6 _ _ oa_<» 

Test of obscenity or indecency, § 30^ 

Validity of statute prohibiting pubUcgtion of litt- 
ograph, drama, etc., § 4, p. 23, n. o 

Punishment, § 17 

Questions of law and fact in prosecution, 8 15 

^^^Oonstruction of statute prohibiting P^Wication of 
identity of raped female, § 4, p. 24, m 15 
Statutory prohibition of pubUcation of identity 
of raped female, § 7, p. 28, n. 82 
Validity of statute prohibiting publication o 
identity of raped female, § 4, p. 23, n. o 

Bequisltes of indictment or information, §§ 10,11, pp. 
33-37 

^“^^’Construction of statute relating to s^e or offer- 
ing for sale for publication, § 4, p. 24, n. 
14 

Describing or shutting out obscenity in Indictment 
or Information for offering for sale obscene 
drawing or picture, § 11 

Evidence in prosecution for selling obscene pub¬ 
lication, etc., § 13 ^ X X # « 

Indictment or information under statute for sell¬ 
ing obscene books, papers, etc., § 10, pp. 34, 
36 

Invalidity of statutory prohibition of sale ot 
books, papers, etc, not whoUy obscene, 8 
p. 23, n. 6 

Person who seUs obscene matter in course of em¬ 
ployment as liable, § 7, p. 33 
Statutory prohibition of sale of obscene books, 
pictures, etc., § 7, pp. 28-30 
Validity of statutes concerning sale of llthograpm 
drama, indecent articles, etc., § 4, p. 23, 
n. 3 

Scandals, 

Indictment, . 

Publication devoted to scandals, I li 
Information for publication devoted to scan¬ 
dal, 110, p. 35 

Scientific publication, motif of publication, § 7, p. 

SecrSuV of artist’s society liable for exhibition of 
picture, 8 7, p. 33 

Sentence of accused in prosecution, 814 . . 

Setting out obscene matter in indictment or Informa- 
tion, § 11 

Sexual intercourse, 

Mere suggestion to have, as active lewdness o 
■ indecency, 8 4, p. 26, a 28 
Openly committed intercourse, 8 4 , p. 26, n. sz 
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Seanial intercourse—Continued, 

Taking out private parts for intercourse in pri¬ 
vate dwelling, § 4, p. 25, n. 32 
Skows, § S 
Sketches, 

Construction of statute concerning sale or offer¬ 
ing sale, § 4, p. 24, n. 14 

Validity of statute prohibiting publication, ex¬ 
hibition, etc., of, § 4, p. 23, n. 6 
Statue, test of obscenity, § 7, p. 32 
Statutory provisions. 

Disposition of obscene pictures, books, etc., § 7, 
pp. 28-30 

Exhibition of obscene books, pictures, etc., § 7, pp. 
28-30 

Fine or imprisonment of defendant in prosecution, 
§ 14 

Fouling language of statute in indictment or in¬ 
formation, § 10, pp. 33-37 
Indecent exposure, § 5, pp, 25-27 
Indictment or information under statute. 

Act of public indecency, § 10, pp. 35, 36 
Publishing, selling, etc., obscene publication 
or picture, § 10, pp. 34, 35 
Indictment under statute forbidding exhibition 
or distribution to minors of publications de¬ 
voted to criminal news, etc., § 11 
Nature and elements of offenses under statutes, 
8 4, pp. 23-25 
Newspapers, 8 7, p. 28 
Obscene exhibitions, 8 8 
Public indocfcncy, 8 4, pp. 24, 25 
Sale of obscene books, pictures, etc., 8 7, pp. 28- 
30 


Statutory provisions—Continued, 

Vulgar and obscene language, 8 0 
Strict construction of statutory provisions, 8 4, pp, 23, 
24 

SuflBiciency, 

Evidence in prosecution, 8 13 
Indictment or information, §§ 10, 11, pp. 33^7 
Surplusage in indictment or information. 

Show or exhibition which outrages decency, 8 
10, p. 35 

Use of profane, obscene or vulgar language in 
presence of females, § 10, p. 34 
Telephone, 

Indictment for using obscene language over, § 10, 
p. 34 

Language over, § 6 

Test of obscenity or indecency of publication, print, 
picture, painting or statue, § 7, pp. 30-32 
Theaters or shows, indictment or information for 
show which outrages decency, § 10, p. 35 
Trial in prosecution, §8 14-16 

Variance between issues and proof in prosecution, § 
12 

Venereal diseases, statutory prohibition of advertis¬ 
ing cure of, 8 7, p. 29 
Vulgar language, 8 6 

Indictment for using, 8 10, p. 34 
Question of law or fact in prosecution, § 15 
Vulgar words as rendering book obscene, 8 7, p. 32 
Vulgarity, 

Insufficient to bring book within statutory prohi¬ 
bition, 8 7, p. 29, n. 99 
Rendering show obscene, § 8 
Weight of evidence in prosecution, § 13 
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"Administration of justice” defined, § 7, p. ^ 
Admlssibfflty of evidence in prosecution for, I 17, PP- 

AdvS Sssuadlng or preventing witness from attend- 
ing or testifying, $ 8 , p. 55 

^'^enses In prosecution for resisting or obstruct- 

D1.SS «■ ‘A«“« st”? 

oath to obtain warrant of arrest, I 8 , p. 
IndiSnent for resisting or obstructing officer 

formance of duty In maMng arrest, $ 6 , pp. 60- 

Presmptlon of legaUty of arrest In 

for obstructing officer in malang arrest, § IT, 

Resuii^ofarrest made by private cltisen on 

Be 3 lS“ ile in unlawful ma^« as of- 

tJon for resisting arrest^ 116 
^^Sde of resisting officer In performance of duty, 

Userf’gSi to assaulting 

search without warrant, § 6 , p. 61, n. vi 

^“^ie in prosecution otetruct- 

ing execution process, § IT, PP. w, 57 
BeslstLce of levy on exempt Property as resist- 
Ing or obstructing process, § 2 , p. 4y 
pnffiaHng or Obstructing officer holding attached 
property, $ 2, pp. 48, 49 

^“^Sctment for attempt to bribe ^ prevent wit¬ 
ness from aiwearlng and testifying, § 14* p. 


OO 

Influence, Intimidate, . 7 

Impede officer. Juror or wltneffl, S 7 
Im^e or obstruct administration of Jus- 
tice« § T, p. 52 , n. 26 
Obstruct Justice by 

ness from attending or testifying, § 8, PP. ^ 
65 

Persuade federal prosecuting attorney to pursue 
certain course of action, | 7 
Prev^t^tness from attending or testifying as 
offense, j 8, p. 65 

of counsel as def^ *''' 

obstructing Justice, 116, p. 66, n. ^ 

Offense of obstructii« or Impeding administration 
of Justice, § T, p. 53 


resisting or obstructing process, 1 14, P. 

OfficS averment In indictment for resisting or 
“ obstructing officer In performance of duty, I 

Bail piece, procurement by sureties of nonappear¬ 
ance by accused, § T . * 

Blood relationship of accused to 

ed as defense in prosecution for resisting or ob- 

structing officer, § 16 

^”'^^tlon of issuance of process In »i>^etment 
for attempt to bribe witness to disobey sub- 

AttS* to* brill Stness not to make oath to 
obtain warrant of arrest, § 8, p. 

^^®Ss used in indictment 

preventing witness from attending or tes 

Offe?Krii to toffictment for toductag v<«- 
ness to testify falsely, i 14, PP. 63, 
64 

Evidence to prosecution for bribing witaess to 
prevent him from testifying, $ 17, p. 67, n. 
T4 

Indictment for bribing witness not to appear and 
InstScSto’pwScution for bribing witness, 

8 20 j. 

Process essential to offense of bribing witness to 
avoid process, | 8 , p. 65 

Witness, ^ „ 

Absent bimself, § 8 , p. 66 
Influence testimony, § 9 

Capacity of officer, avermrat 

sisttog or obstructing officer, 114, p. ^ 

Rcrtiflcate variance between Information for f«ro«b- 
^ Site to accused to e^ble him to obtain 
an adjournment and proof, § 15 
Citrus food inspector, obstructing or 

iLpector to performance of duty, | 6, p. 6i, 

n. 6 

‘^TsSctions to prose^tion for^|/“*“- 
OffeSS) teS to^toterstete coiim^rce’ to avoid 

QuesttiMonw offacJlnpr^cutlM 

in Interstate commerce to avoid testifying, 
§ 19, p. 68 , n. 84 

or testifying as offense at, S 8 , pp. 68 -oe 
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Common law—CSontinued, 

Indictment, 

Common law for dissuading or preventing 
witness from attending or testifying, § 
14, p. 62 

Common law offense of obstructing justice 
by commission of certain acts, § 14, p. 
64 

Obstructing administration of justice as offense. 

§ 7 

Offense of obstruction of process, § 2, p. 46 
Punishment for common law offense, § 22 
Constables, offense of resisting or obstructing execu¬ 
tion of process by, § 2 , p. 46 
Contempt, defense in prosecution that act charged 
constitutes contempt, § 16 

Corporate records, removal of records which grand 
jury will require, § 10 

County attorney, averment of matter of corrupt per¬ 
suasion of county attorney, § 14, p. 62, n. 92 
County jail, confinement in, punishment for offense, 
§ 22 

Crops, gathering crop after levy of attachment as ob¬ 
structing or resisting process, § 2 , p. 49 
Date, allegation of date of issuance in indictment for 
resisting or obstructing process, § 14, p. S9 
De facto oflicer, defenses in prosecution for resisting 
execution of process by, § 16 
Deadly weapons, 

Carriage by counsel or parties in court room, § 7 
Use in resisting execution of process, § 2 , p. 
48 

Use to resist search by officer, § 5, p. 61 
Defenses in prosecution for, § 16 
Defined, § 7 

Definitions, administration of justice, § 7, p. 63 
Demand, allegation of demand for payment in indict¬ 
ment or information for resisting or obstructing 
process, § 14, p. 60 

Deputy marshall or deputy sheriff, offense of resist¬ 
ing or obstructing execution of process by, § 2 , 
p. 46 

Deputy sheriff, question of law whether deputy is an 
officer, § 10, p. 08, n. 84 
Description of process in indictment, 

Refusal of witness to appear or testify, § 14, p. 
64 

Desisting or obstructing process, § 14, p. 69 
Designation of witness in indictment for dissuading 
or preventing witness from attending or testify¬ 
ing, § 14, p. 63 

Direct means of resisting or obstructing execution of 
process, § 2, p, 48 

Dissuading witness from attending or testifying, § 8 , 
pp. 63-65 

Instructions in prosecution for, § 20 
Evidence in prosecution for, { 17, p. 67 
Indictment for, § 14, pp, 62, 

Variance iJOtwecn pleading and proof In prosecu¬ 
tion, § 15 

Distress warrant, resistance or obstruction as offense, 

§ P. 47 

Ejectment, evidence in prosecution for retaking pos¬ 
session of land after being ejected under legal 
process, § 17, p. 66 , n. 62 

Escape, indictment for assisting person sought by 
officers to escape, f 14, p. 64, n. 33 


Evidence, 

Dissuading or preventing witness from attending 
or testifying as offense, 5 PP. 53-65 
Falsification of evidence as offense, § 9 
Indictment, 

Dissuading or preventing witness from at¬ 
tending or testifying, § 14, pp. 62, 63 
Influencing testimony or suppressing evi¬ 
dence, § 14, pp. 63, 64 

Refusal of witness to appear or testify, § 14, 
p. 64 

Influencing testimony as offense, § 9 
Instructions in prosecution. 

Persuading or preventing witness from at¬ 
tending or testifying, § 20 
Traveling interstate to avoid testifying, § 20, 
p. 69, n. 91 

Offer of forged Instrument in evidence, § 9 
Procuring false evidence as offense, § 9 
Prosecution for, §§ 15,17, pp. 66-68 

Dissuading or preventing witness from at¬ 
tending or testifying, § 17, p. 67 
Influencing testimony for falsification of evi¬ 
dence, § 17, p. 67 

Questions of law or fact in prosecution for travel 
in interstate commerce to avoid testifying, 

§ 19, p. 68 , n. 84 

Refusal of witness to appear or testify as offense, 

§ 11 

Suppression of evidence as offense, § 10 
Variance between pleading and proof in prosecu¬ 
tion. 

Dissuading or preventing witness from at¬ 
tending or testifying, § 15 
Influencing testimony or suppressing evi¬ 
dence, § 15 

Execution, 

Defenses in prosecution for resisting or obstruct¬ 
ing execution of process, § 16 
Evidence in prosecution for resisting or obstruct¬ 
ing execution of process, § 17, pp. 66 , 67 
Indictment, 

Refusal to assist officer in execution of pro¬ 
cess, § 14, p. 60 

Information or complaint for resisting or ob¬ 
structing execution of process, $ 14, pp. ’ 
58-00 

Instructions in prosecution, 

Obstructing and resisting officer in execution 
of process, § 20 

Refusal to assist in execution of process, § 
20 

Persons liable for resisting or obstructing execu¬ 
tion of process, § 3 

Question of law or fact in prosecution for resist¬ 
ing or obstructing execution of process, § 19, 
p. 08, n. 84 

Refusal to assist in execution of process as of¬ 
fense, § 4 

Resisting or obstructing, 

Execution of process as offense, | 2, pp. 46- 
49 

Officer making sale under execution, etc., § 
2, pp. 48, 49 

Variance l)etweon pleading and proof in prosecu¬ 
tion for resisting or obstructing execution of 
process, $ 15 
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Execution—Continued, 

Verdict in prosecution for resisting officer In ex¬ 
ecuting writ, S 21, p. 69, n. 92 
Exemptions, resisting levy on exempt property as 
resisting or obstructing process, § 2, p. 49 
False statements in attempt to persuade federal pros¬ 
ecuting attorney to pursue certain course, § 7 
False testimony, indictment for inducing witness to 
testify falsely, § 14, pp. 63, 64 
.Falsification of evidence. 

Evidence in prosecution for, § 17, p. 67 
Offense, S 9 
Federal courts. 

Obstructing or impeding administration of justice 
m, § 7, p. 53.’ 

Questions for jury in prosecution for influenc¬ 
ing witness in federal courts, § 19, p. 68, n. 
83 

Federal officer, 

Assault on federal officer planning to make search 
without warrant, § 5, p. 61, n. 91 
Interference with federal officer rendering serv¬ 
ice to state as offense, § 5, p. 50, n. 84 
Federal statutes. 

Obstructing or impeding administration of jus¬ 
tice, § 7, p. 63 

Questions of law or fact in prosecution for pro¬ 
hibited travel in interstate compaerce to 
avoid testifying, § 19, p. 68, n. 84 
Travel In interstate commerce to avoid giving 
testimony as offense, § 11 
Fine for offense, § 22 
Force, 

Dissuading or preventing witness from attending 
or testifying, § 8, p. 65 

Interference with officer’s possession of property 
as obstructing process, § 2, p. 48 
Mode of obstructing or interfering with officer 
in performance of duty, § 5, pp. 61, 52 
Kecessity of force to constitute offense of resist¬ 
ing or obstructing process, § 2, pp. 47, 48 
Resisting levy on exempt property as offense of 
resisting Or obstructing process, § 2, p. 49 
Foreign corporation’s president’s failure to produce 
books and records outside state, § IQ 
Forgery, offer of forged instrument in evidence, § 9 
Fraudulently inducing another to give false testimony, 
§9 

Fugitives from justice, indictment for harboring, § 
14, p. 64 
Grand jury. 

Averment of corrupt persuasion of county attor¬ 
ney to protect accused from being indicted 
by, § 14, p. 62, n. 92 

Dissuading or preventing witness from attending 
or testifying before, § 8, p. 54 
, Obstruction of grand jury investigation by cross¬ 
ing entries in books, § 9 

Removal of records which grand jury will re¬ 
quire, § 10 

Hard labor as punishment, $ 22 
Impeding administration of justice, § 7 
Indictment for, § 14, p. 62 
Variance between pleading and proof in prosecu¬ 
tion, § 16 

Imprisonment for offense, § 22 


Indictment, information or complaint, §§ 13-16, pp. 
58-65 

Indirect means of obstructing or resisting process, § 
2, p. 48 

Indorsement, averment of indorsement in indict¬ 
ment for resisting or obstructing process, § 14, 
p. 59 

Influencing testimony. 

Evidence in prosecution for, § 17, p. 67 
Indictment for, § 14, pp. 62, 63 
Variance between pleading and proof in prosecu¬ 
tion for, § 15 

Instructions in prosecutions for, $ 20 
Intent, 

Element of offense, 

Obstructing or interfering with officer in 
performance of duty, § 5, p. 52 
Obtaining money on promise to influence 
official action, § 12 

Preparing or offering false evidence, § 9 
Procuring false evidence, § 9 
Resisting or obstructing process, § 2, p. 46 
Evidence in criminal prosecution, § 17, p. 66 
Instructions in prosecution for obstructing Jus¬ 
tice, § 20, p. 09, n. 86 
Interference, 

Officer in performance of duty. 

Defenses in prosecution for, § 16 
Offense, §§ 5, 6, pp. 50-62 
Persons liable, § 6 

Variance between pleading and proof in pros¬ 
ecution, § 15, p. 65 

Officer’s possession of property as offense of ob¬ 
structing process, § 2, p. 48 

Interfering with officer in performance of duty, §§ 
5, 6, pp. 60-52 

Evidence in prosecution for, 117, p. 67 
Instruction in prosecution for, § 20 
Intoxicating liquor, advising another to refuse to 
permit officers to seiz;e liquor as interference with 
performance of duty, § 5, p. 62 
Issues and proof in prosecution, § 16 
Jurisdiction, allegation in indictment for dissuading 
or preventing witness from attending or testify¬ 
ing, § 14, p. 63 
Jurors, 

Attempt to influence. Intimidate of impede as ob¬ 
structing or impeding administration of jus¬ 
tice, § 7 

Conversation with Juror by sheriff as obstruction 
of Justice, § 7, p. 53 

Judges, resisting or obstructing process issued by 
Judge as offense, § 2, p. 46 
Jury’s fixing of punishment, § 22 
Justices of the peace, dissuading or preventing wit¬ 
ness from attending or testifying in proceeding 
before justice, § 8, p. 64 
Knowledge, 

Averment as to knowledge of official capacity in 
indictment for resisting or obstructing officer 
in performance of duty, § 14, p. 61 
Averment in indictment. 

Dissuading or preventing witness from at¬ 
tending or testifying, § 14, p. 63 
Inducing witness to testify falsely, | 14^ p. 
64 • 
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Knowledge—Continuecl, 

Avennant in indictment-continued, 

Obstructing or impeding administration of 
• justice,. § 14, p. 62 

Averment of knowledge of capacity in which offi¬ 
cer acted in indictment for resisting or ob¬ 
structing process, § 14, p. 68 
Element of offense. 

Dissuading or preventing witness from at¬ 
tending or testifying, § 8, p. 54 
Resisting or obstructing process, § 2, p. 
46 

Official status as essential to offense of obstruct¬ 
ing or interfering with officer in performance 
* of duty, § 5, p. 51 

Question for jury in prosecution, § 19, p. 68, n. 
83 

Landlord and tenant, going into possession of land 
after being dispossessed by an officer under process 
as offense, § 12 
Lord’s Day, 

Indictment for refusal to answer tithing-man on, 
§ 14, p. 04 

Refusal to answer tithing-man on, as offense, § 
12 

Magistrate, resisting or obstructing process Issued by, 
as offense, $ 2, p. 40 
Miscellaneous offenses, § 12 
Indictment for, § 14, p. 04 
Misdemeanor, 

Common law offense of obstruction of process, § 
2, p. 40 

Dissuading or preventing witness from attending 
or testifying in misdemeanor case, § 8, 

’ p. 55 

Process as essential to misdemeanor by dissuad¬ 
ing or preventing witness from attending or 
testifying, § 8, p. 55, n. 64 

Mode, 

Obstructing or interfering with officer in per¬ 
formance of duty, § 5, pp. 51, 52 
Resisting or obstructing execution of process, § 
2, pp. 47, 48 

Allegation in indictment or information, § 
14, p. 60 

Motif, evidence in criminal prosecution, $ 17, p. 00 
Motor vehicles, 

Attempt of speeder to push arresting officer from 
vehicle, § 5, p. 52 

Indictment for taking person sought by officers 
into automobile, § 14, p. 04, n. 33 
Resisting officjcr in search of vehicle, j 5, p. 61 

Necessity, 

Officer to be armed with process for offense of 
resisting or obstructing process, § 2, p. 47 
Process for offense, 

Dissuading or preventing witness from at¬ 
tending or testifying, § 8, p. 55 
Influencing testimony, $ 9 
Process to be in writing for offense of resisting 
or obstructing process, { 2, p. 47 
Notary public, refusal to appear and testify before 
. notary as offense, § 11 
‘‘Obstruct” defined, 16, p. 51, n. 1 
Obstructing administration of justice, § 7 
Indictment for, $ 14, p. 62 
67 C.XS.--76 


Obstructing administration of Justice—Obntinued, . 
Variance between pleading and proof of prose¬ 
cution, § 15 

Obstructing execution of process, 

Defenses in prosecution for, § 16 
Evidence in prosecution for, § 17, pp. 66, 67 
Instructions in prosecution for, § 20 
Persons liable, § 3 

Questions of law or fact in prosecution for, $ 19, 
p. 68, n. 84 

Variance between pleading and proof in prosecu¬ 
tion, § 15 

Obstructing officer in performance of duty, §§ 6, 6, pp. 
50-52 

Defenses in prosecution for, § 16 
Evidence in prosecution for, § 17, p. 67 
Indictment, § 14, pp. 60-62 
Instructions in prosecution for, § 20 
Persons liable, | 6 

Variance between pleading and proof in prosecu¬ 
tion, § 15 

Obstructing process. 

Indictment, information or complaint for ob¬ 
structing process, § 14, pp. 58-60 
Offense, § 2, pp. 46-49 

Obtaining money on promise to influence official action 
as offense, § 12 
Offenses, §S 1-12, pp. 45-67 
Officers, 

Attempt to influence, intimidate or impede as ob¬ 
structing or impeding administration of jus¬ 
tice, § 7 
Authority of. 

Allegation in Indictment for resisting or ob¬ 
structing officer in performance of duty, 
§ 14, p. 01 

Officer to execute to be shown in Indictment 
for resisting or obstructing process, S 
14, p. 59 

Capacity of, averment in indictment for resist¬ 
ing or obstructing officer in performance of 
duty, § 14, p. 01 

Defenses in prosecution for resistance or obstruc¬ 
tion of officer, § 16 
Evidence in prosecution. 

Obstructing or interfering with officer in 
performance of duty, § 17, p. 67 
Resisting or obstructing execution of process 
by officer, § 17, pp. 66, 67 
Wounding officer, § 17, p. 66, n. 62 
Indi(?tment for, 

Refusal to assist officer in execution of proo 
ess, § 14, p. 60 

Resisting or obstructing officer In perform¬ 
ance of duty, § 14, pp. 60-62 
Indictment, information or complaint for resisting 
or obstructing execution of process by officer, 
§ 14, pp. 58-60 

Instructions In prosecution for obstructing and 
resisting officer in execution of process or per¬ 
formance of duties, J 20 

Obstructing or interfering with officer in per¬ 
formance of duty, S8 5, 6, pp. 50-52 
Offense of resisting or obstructing execution of 
process by officer, j 2, pp, 46-49 
Persons liable for obstructing or interfering with 
officer in performance of duty, $ 6 
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Oflacers—Oontimied, 

Prestunptloiis in prosecution for obstructing of¬ 
ficer in discharge of duty, § 17, p. 66, n. 60 

Questions of law or fact in prosecution for resist¬ 
ing or obstructing execution of process by of¬ 
ficers, § 19, p. 68, n. 84 

Refusal to assist officer in execution of process 
as offense, § 4 

Variance between pleading and proof in prosecu¬ 
tion for resisting or obstructing. 
Execution of process by officer, ■§ 15 
Officer in performance of duty, •§ 15 

Verdict in prosecution for resisting officer in ex¬ 
ecuting process, ■§ 21, p. 69, n. 92 
Ordinances, 

Dissuading or preventing witness from attending 
or testifying in case embracing violation of 
penal ordinance, § 8, p. 65 

Exhorting followers to resist officers in execution 
of, as offense, § 6, p. 62 
Pendency, . 

Averment of pendency of trial or investigation in 
indictment for inducing witness to testify 
falsely, § 14, p. 64 

Cause, averment in indictment for refusal of wit¬ 
ness to appear and testify, § .14, p. 64 


Persons, 

Allegation of persons against whom issued in in¬ 
dictment for resisting or obstructing process, 

S 14, p. 59 
Xdable, 

Obstructing or interfering with officer in per¬ 
formance of duty, § 6 

Refusal to assist in execution of process, § 4 
Resisting or obstructing execution process, 

§ 3 

Picketing, presumption in prosecution for obstructing 
officer in arresting member of picket line, 8 17, p. 
66, n. 60 

Preliminary hearing. 

Dissuading or preventing witness from attending 
OP testifying at,'f 8, p. 54 
Evidence in prosecution for persuading or intimi¬ 
dating witness at, § 17, p. 67, n. 77 
Presumptions and burden of proof in prosecution for, 
5 17, p. 66 

Preventing witness from attending or testifying, § 8, 
pp. 63-65 

Evidence in prosecution for, •§ 17, p. 67 
Indictment for, '§ 14, pp, 62, 63 
Instructions in prosecution for, | 20 
Variance between pleading and proof, § 16 
Private persons. 

Refusal to assist officer in execution of process, 
§4 

Resisting arrest by private person acting on 
state’s behalf as offense, § 6, p. 50 


Process, 

Allegations in indictment for dissuading or pre¬ 
venting witness from attending or testifying, 
5 14, p. 63 

Averment in indictment for failure or refusal of 
witness to appear or testify, § 14, p. 64 
Defenses in prosecution for resisting or obstruct¬ 
ing execution of process, § 16 
Evidence in prosecution, 

Re<=^ip tiiig or obstructing execution of process, 
8 17, pp. 66, 67 


Process—Continued, 

Evidence in prosecution—Continued, 

Retaking possession of land after being eject¬ 
ed under process, § 17, p. 66, n. 62 
Indictment, 

Information or complaint for resisting or ob¬ 
structing execution of process, § 14, pp. 
68-60 

Refusal to assist officer in execution of proc¬ 
ess, 5 14, p. 60 

Be t akin g possession of land after disposses¬ 
sion by officer under process, f 14, p. 64. 

Instructions in prosecution, 

Obstructing and resisting officer in execution 
of process, § 20 

Refusal to assist in execution of, § 20 
Necessity for, in effect of, process for offense of 
dissuading or preventing witness from attend¬ 
ing or testifying, | 8, p. 55 
Necessity of process for offense of influencing 
testimony, § 9 

Offense of resisting or obstructing process, S 2, pp. 
46-49 

Persons liable for resisting or obstructing execu¬ 
tion of, 8 3 
Process, 8 3 

Questions of law or fact in prosecution for re¬ 
sisting or obstructing execution of, § 19, p. 
68, n. 84 

Refusal to assist in execution of process as of¬ 
fense, 8 4 

Variance between pleading and proof in prosecu¬ 
tion for resisting or obstructing execution of 
process, 8 15 

Verdict in prosecution for resisting officer in ex¬ 
ecuting writ, § 21, p. 69, n. 92 
Prosecution, 8813-22, pp. 58-69 
Punishment, 8 22 

Questions of law and fact in prosecution for, § 19; 
Records, removal of records which gradually will re¬ 
quire, 8 10 
Refusal, 

Assist in execution of process, 

As offense, 8 4 

Indictment for refusal, 8 14^ p. 60 
Instructions in prosecution for, 8 20 
Witness to appear or testify, 

As offense, 8 H 
Indictment for, 8 14, p. 64 

Refusing officer in performance of duty, 88 5, 6, pp- 
50-52 

Removal of person from court room pursuant to 
court’s oral order, obstruction or resistance as of¬ 
fense, § 2, p. 47, n. 28 

Requisites of indictment, information or complaint 
in prosecution for, 8 14, PP- 58-64 
Resistance 

Avennent in indictment for resisting officer in 
performance of duty, 8 14, P- 62 
Defenses in prosecution for resistance of officer, 

816 , 
Evidence in prosecution for resisting officer in 
performance of duty, 8 17, P- 67 
Indictment, information or complaint for resist¬ 
ing execution of process, 8 14, PP- 68-60 
Instructions in prosecution for resisting officer 
in i)erformance of duty, 8 20 
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Keslstance—Continued, 

Verdict in prosecution for resisting ofiSicer in ex¬ 
ecuting writ, § 21, p. 69, n. 92 
Resisting execution of process. 

Defenses in prosecution for, § 16 
Evidence in prosecution for, | 17, pp. 66, 67 
Instructions in prosecution for, | 20 
Persons liable, § 3 

<3uestions of law or fact in prosecutions for, S 19, 
p. 68, n. 84 

Variance between pleading and proof in prosecu¬ 
tion, § 15 

Eesisting officer in performance of duty. 

Indictment for, § 14, pp. 60-62 
Variance between pleading and proof in prosecu¬ 
tion, § 15 

Kesisting process as offense, § 2, pp. 46-49 
Return, allegation of return in indictment for resist¬ 
ing or obstnictlng process, S 14, p. 59 
Search, resisting search made in unlawful manner as 
offense of resisting process, § 2, p. 49 
Search warrant. 

Evidence in prosecution for resisting or obstruct¬ 
ing execution of process, § 17, p. 66, n. 66 
{Sufficiency of warrant as basis for prosecution 
for obstructing officer in performance of du¬ 
ty, S 5, p. 51, n. 90 
Searches and seissures. 

Obstructing or interfering with officer making 
search or seizure, § 5, p. 51 
Secretion or destruction of fluids on premises be¬ 
ing searched, § 10 

Self-incrimlnation, inducing witness to claim privilege 
against as ofTcnse, S 9 
Sentence, § 22 
Sheriffs, 

Conversation with Jtiror as obstruction of justice, 
8 T, p. 53 

Offense of resisting or obstructing execution of 
process by slierlff, § 2, pp. 46-10 
Sickness of person refusing to assist officer in execu¬ 
tion of process, §4 

State school for deaf, obstruction of superintendent 
in performance of duty, § 5, p. 52, n. 6 
Statutory provisions, 

Corruption of, or attempt to corrupt witne.ss as 
offense, $ 9 

Dissuading or preventing witness from attending 
or testifying as offense, ? 8, pp. 53-55 
Following language of statute in Indictment, 
Dissuading or preventing witness from at¬ 
tending or testifying, § 14, pp. 62, 63 
Information or complaint for resisting or ol)- 
structing execution of process, f 14, pp. 
58-410 

Miscellaneous offon.sos, *8 14, p. 64 
Resisting or obstructing officer in perform¬ 
ance of duty, § 14, pp. 60-62 
Indictment for influencing testimony or sup¬ 
pressing evidence, 8 14, p. 64 
Knowledge or intent as element of offense of re¬ 
sisting or obstructing process, § 2, p. 46 
Miscellaneous offenses, § 12 
Mode of resisting or obstructing execution of 
process, 8 2, p. 48 

Obstructing or impeding administration of Jus¬ 
tice, 8 7 


Statutory provisions—Continued, 

Obstructing or interfering with officer in perform¬ 
ance of duty as offense, § 5, pp. 50-52 
Persons liable for resisting or obstructing process, 
§3 

Private i)erson’s refusal to assist officer in execu¬ 
tion of process, 8 4 

Refusal of witness to appear or testify as offense, 
8 11 

Resisting or obstructing execution of process, § 2 
Indictment, information or complaint, § 14, 
pp. 58-60 
Sentence, 8 22 

Validity of provisions prohibiting obstruction of 
justice, 8 1 
■Subpoena, 

Averments in indictment. 

Dissuading or preventing witness from at¬ 
tending or testifying, 8 14, p. 63 
Failure or refusal of witness to appear or 
testify, 8 14, p. 64 

Variance between pleading and proof in prose¬ 
cution for dissuading or preventing witness 
from attending or testifying, § 15 
Sufficiency, 

Evidence in prosecution for, *8 17, pp. 67, 68 
Indictment, information or complaint in prosecu¬ 
tion for, § 14, pp. 58-64 

Sunday, recapture of property seized by officer on, 
8.2, p. 49 

Suppression of evidence, 

As offense, § 10 

Indictment for, § 14, pp. 63, 64 
Variance between pleading and proof in prosecu¬ 
tion for, 8 15 
Surplusage, 

Averment of appointment and qualification of of¬ 
ficer in indictment for resisting or obstruct¬ 
ing officer in performance of duty, 8 15, p. 
65, n. 41 

Indictment for dissuading or preventing witness 
from attending or testifying, 8 14, p. 62 
Tliird persons, owner’s maintenance of possession 
against levy directed against another as obstruct¬ 
ing or resisting process, 8 2, p. 49 
Threats, 

Averment of means used in indictment for dis¬ 
suading witness from attending or testifying, 
8 14, p. 03 

Corrtiption or attempt to corrupt, witness by 
threats, 8 9 

Dissuading or preventing witness from attend¬ 
ing or testifying, § 8, p. 55 

Mode of obstructing or interfering with officer in 
performance of duty, § 5, pp. 51, 62. 

Mode of resisting or obstructing execution of 
process, 8 2, pp. 47,48 

Time of resistance or of obstruction of process as ele¬ 
ment of offense, 8 2, p. 47 
Tendency of cause, averment in indictment for dis¬ 
suading or preventing witness from attending or 
testifying, 8 14, p* 63 
Tithing-man, 

Indictment for refusal to answer tithlng-man on 
Lord’s Day, 8 14, p. 64 

Refusal to answer on Lord’s Day as offense^ § 12 
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Trespass on property after levy as offense of obstruct¬ 
ing or resisting process, S 2, p. 48 
Trials of prosecution for, ■§§ 18-21 
Tuberculin cattle test, interference with federal officer 
rendering service to state in connection with test, 
8 6, p. 60, n. 84 

Variance between pleading and proof, in prosecution, 
§ 15 

Verdicts in prosecutions for, § 21 
Violence, 

'Mode of obstructing or interfering with officer in 
I>erformance of duty, § 5, p. 61 
Mode of resisting or obstructing execution of 
process, § 2, pp. 4T, 48 

Obstructing or impeding administration of jus¬ 
tice, I 7 
Warrants, 

Averment as to warrant in indictment for resist¬ 
ing or obstructing officer making arrest, § 14, 
p. 61, n. 76 . ’ 

Evidence of prosecution for obstructing or resist¬ 
ing execution of process, 8 17, p. 66, n. 66 
Offense of resisting or obstructing execution of, 
§ 2, pp. 46-49 

Variance between pleading and proof in prosecu¬ 
tion for resisting arrest, 8 15 
Witnesses, 

Attenipt to influence, intimidate or impede as ob¬ 
structing or impede administration of justice, 
§ 7, p. 53. 

Corruption of, or attempt to corrupt, witness as 
offense, § 9. 


Witnesses—Continued, 

Dissuading or preventing witness from attending 
or testifying, § 8, pp. 63-65 
Evidence in prosecution, 

Dissuading or preventing witness from at¬ 
tending or testifying, 5 17, p. 67 
Influencing testimony of witness, 8 17, p. 67 

Indictment for. 

Dissuading or preventing witness from at¬ 
tending or testifying, § 14, pp. 62, 63 
Influencing testimony or suppressing evi¬ 
dence, 8 14, pp. 63, 64 

Refusal of witness to appear or testify, § 14, 
p. 64 

Inducing witness to claim privilege against self¬ 
incrimination as offense, § 9 
Instructions in prosecution for dissuading or pre¬ 
venting witness from attending or testifying, 
§ 20 

Questions for jury in prosecution for attempt to 
influence witness, 8 19, p. 68, n. 83 
Refusal to appear or testify as offense, § 11 
Variance between pleading and proof in prosecu¬ 
tion for dissuading or preventing witness 
from attending or testifying, § 15 

Weight of evidence in prosecution for, § 17, pp. 67, 68 
Writing, 

Necessity for process to be in writing for offense 
of resisting or obstructing process, 8 2, p. 47 
Suppression of evidence in nature of written in¬ 
strument, § 10 
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Abandonment, § 66, pp. 229-231 

Acquiescence in wrongful removal or ouster, § 56, 
pp. 231, 232 

De facto status of officer in discharge oH duties 
after abandoning office, § 141 
Evidence in action for compensation, § 99, p. 362 
Involuntary user, § 56, p. 231 
Removal of disqualification for another office by 
abandonment of prior office, § 23, p. 139 
Resignation and abandonment compared and con¬ 
trasted, § 55, p. 226 

Abolition of office or position, §§ 8-10, pp. 119-123 
Constitutional prohibition against abolition, ef¬ 
fect on nature of rights in and to office, § 6, 
pp 116, 117 

Discharge and abolition of position distinguished, 
§ 69, p 241 

Discharged civil service officer’s or employee’s 
right to reinstatement as affected by, § 72, 
p 304 

Incumbent of abolished office as de facto officer, 
$ 136 

Reinstatement of civil service employee separated 
from service by, § 72, pp. 303, 306 
Removal of civil service officer or employee on 
ground of, § 62, pp. 261, 262 
Removal or demotion of war veteran on ground 
of, § 63, pp. 269, 270 

Restrictions against change of compensation dur¬ 
ing term as affecting, § 95, p. 344. 

Right to compensation as affected by, § 84 
Absconding of officer as causing vacancy, § 50, p 200 
Absence, 

Abolition of office during absence on military duty 
as affecting right to office, § 84, p. 323, n, 87 
Deputy’s representation of principal in case of, 
§ 151 

Executive’s power to fill temporary vacancy caus¬ 
ed by absence in military service, § 51, p. 214 
Mode of filling vacancy caused by absence in 
military service, § 52 

Promotion as affected by absence in military 
or naval service, § 54(2), p. 222 
Right of officer to salary as affected by, § 83, pp. 
321, 322 

Statutory provisions, post 
Suspension on ground of absence In war service, 
g 68, p 236, n. 79 

Temporary absence from state or district, etc., 
as abandonment of office, g 66, p. 230 
Term of officer appointed to fill vacancy created 
by absence in military service, g 53, p. 218 
Vacancy as caused by, g 60, pp 209, 210 
Acceptance, 

Appointment to same office as abandonment of 
office, g 56, p. 231 

Effect of acceptance of incompatible office by in¬ 
cumbent of another office, g 23, pp, 148-151 
Free passes as gromod for removal, g 60, p* 254 


Acceptance—Continued, 

Less than legal compensation, g 98 
Office, gg 37-41, pp. 190-195 
Duty to accept office, g 7 
Incompatible office, g 23, pp. 133-151 
Law at time of election or appointment as 
basis of, g 6, p. 118, n. 99 
Notice of limitations on appointing or em¬ 
ploying power to one accepting puhRc 
office, g 6, p. 118, n. 99 

Right to hold over under former election or 
appointment as affected by acceptance of 
office under new appointment, § 48, pp. 
205, 206 

Withdrawal of resignation implied from ac¬ 
ceptance of incompatible office, g 55, p. 229 
Resignation, g 55, pp. 226-228 

Withdrawal of resignation after acceptance, 
g 65, pp. 228, 229 

Accountability of de facto deputy for his conduct, g 
154 

Accounts and accounting, 

Auditing and settlement, g 122 
Bonds of officers, generally, post 
Evidence in prosecution of officer for failure to 
account to successor for funds, g 134, p. 487 
Extension of time for accounting, as discharging 
sui’etles on official bond, g lOS, p. 469 
Failure to account for public funds as offense, § 
133, p. 435 

Pee on filing paper though fee not collected, g 99, 
p. 360 

Funds, generally, post 

Liability on official bond relative to accounting 
for. 

Compensation or fees, g 161, p. 463 
Funds, g ICl, pp. 461-463 

Lien on officer’s property on settlement of account, 
g 124 

Proceedings to recover funds received by officer 
and not accounted for, g 123, pp. 415-417 
Public funds and property or private funds held 
by virtue of office, gg 118-124, pp. 408-418 
Rendering accounts for funds received, § 121 
Settlement of officer’s accounts as discharging 
sureties on official bond, g 165, p. 469 
Statements or settlements of accounts as evidence 
in action on official bond, § 176, p. 483 
Statutory offense of falsification, mutilation, de¬ 
struction or concealment of booh of account, 
g 133, pp. 433, 434 
Accrual of cause of action, 

Moneys received by officer, g 123, p. 416 
Official bond, g 173, pp. 474Ht76 
Acquiescence, 

Abandonment of office by g 56, pp. 229, 231, 232 
De facto status of one exercising powers of office 
with public acquiescence, g 142 
Power as conferred by, g 102, p. 366 
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Act of God, loss of funds, 

Liability on oflScial bond, § 161, pp. 461, 462 
’ Relieving officer froni liability for loss, § 119, p. 
412 

Aietions, 

Against deputies and subordinates, § 153 
Against officers in general, § 132, pp. 427-430 
Declaration in action for damages for failure 
to approve official bond, § 39, p. 194 
Amicable action for trial of title to office, § 79, 
p. 314 

Bonds of officers, actions on, 8§ 168r-177, pp. 
471-485 

By officers in general, § 131 
Compensation and salaries, post 
Damages for wrongful, 

Reduction of compensation, § 97 
Removal, § 70 

De jure officer’s action for compensation when de 
facto officer is incumbent, § 99, pp. 360, 361 
Determination of title to office in suit for salary, 
S 79, p. 314 

Equitable action on threat to remove officer, § 70 
Occupant’s action causing vacancy in office, § 60, 
p. 207 

Recovery of, 

Compensation, § 99, pp. 361, 362 

De facto officer or usurper, recovery from, 
§ 100 

Unlawfully paid or exacted, § 101 
Office, § 79, pp. 314-318 
Review, post 

Usurpation of office, actions to redress, §§ 80, 81 
Veteran denied preference in appointment, j 35, 
P. 183 

Acts, 

Conduct, generally, post 

' Correction or amendment of acts of executive 
officers, § 103, p. 373 

During prior term or in another office as ground 
for removal, § 60, pp. 248, 249 
Excess of authority, § 102, pp. 366, 367 
Exhaustion of other remedies as condition to 
court’s interference with, or review of, board’s 
or commission’s acts, § 108, pp. 388, 389 
Ministerial acts, generally, post 
Outside official duties as within coverage of official 
bond, § 161, pp. 469-461 
Removal by executive act, § 65 
Review by courts of acts of administrative offi¬ 
cers, i 106, pp. 374-378 

Validity of acts of de facto officer, § 146, pp. 

Ad Interim appointments to fill vacancies, § 61, p. 214 

Additional bonds, § 40 

Effect of failure to file additional bond within 
required time, § 41 

Presumptions as to defalcation in action on official 
bond, § 176, pp. 482, 483 

Additional duties. Duties, post 

Adjournment of meeting of public board or body, § 
109, p. 395 

Administrative duties, ministerial officer defined, $ 3, 

* p. 106 

Administrative or executive officers. 

Boards or commissions, generally, post 
Change of officers’ compensation, power, § 94, p. 
340 


Administrative or executive officers—Continued, 
Glassification of officers as administrative, legis¬ 
lative, etc., § 3, p. 105 

Confinement to authority conferred by law in per¬ 
formance of duties, § 114, p. 404, n. 6 
Constitutional inhibition against legislator hold¬ 
ing office, § 23, p. 141, n. 98 
Correction or amendment of acts, § 103, p. 373 
Criminal responsibility for usurpation of office, 
§ 82 

Declaration of vacancy in office, power, { 60, p. 211 
Discrimination in providing qualifications for of¬ 
fice, § 11, p. 124, n. 85 , 

Exercise of authority, § 103, p. 372, n. 28 I 

Express power as essential to administrative offi¬ 
cer’s removal of officer, § 59, p*. 241, n. 63 
Filling vacancies, power, § 51, pp. . 213-216 
Judicial powers, § 102, p. 368 
Manner of conducting investigation, § 103, p. 372, 
n. 34 

Ministerial power and executive power as same^ 
I 102, p. 368, n. 80 
Orders, § 103, p. 373, n. 45 
Performance of duty to discontinue illegal em¬ 
ployment, § 114, p. 403, n. 96 
Proceedings before such officers to remove or de¬ 
mote public officers or employees, § 66, pp. 
274-288 

Proceedings in exercise of powers, § 103, pp. 372, 
373 

Quasi-judidal officer defined, § 3, pp. 105,106 
Review by administrative body of disciplinary 
action relative to civil service employees, § 
54(1) 

Review or control by courts of acts or decisions 
of, § 105, pp. 374^-378 
Suspension of officer, power, § 58, p. 234 
Admissibility of evidence. 

Action on official bond, § 176, p. 483 
Criminal actions against officers, § 134, p. 437 
Removal or demotion proceeding, § 66, p. 279 
Admissions as evidence in action on official bond, } 
176, p. 483 

Adoption of Civil Service Act, $ 34, p. 164 
Affidavits, 

Attachment to recall petition of affidavit as to 
signatures, 5 69, p. 299 

Pleading in judicial proceedings for removal sup¬ 
ported by, § 67, p. 292 
Prosecution of officer, § 134, pp. 436, 437 
Support of charges in proceedings for removal 
or demotion, § 66, p. 276 

Affinity to appointing party as disqualification for 
office, § 22 

Age, 

Eligibility to office as affected by, § 17 
Essential to right to pension or retirement allow¬ 
ance, § 92, p. 333 

Misstatement as ground for removal of one en¬ 
titled to military preference from civil serv¬ 
ice, § 63, p. 268^ n. 84 

Persons certified for employment under civil serv¬ 
ice system, § 34, p. 176, n. 19 
Agents and agency. 

Acting by officer in official capacity and as agent 
of one having adverse interest, § 116, p. 407 
Appointment by officers of agents to discharge 
ministerial duties, § 194, p. 374, n. 56 
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Agents and agency—Oontinned, 

Judicial officer as agent of court, $ 3, p. 105 
Liability on official bond for acts of agents, § 161, 
p. 465 

Nature of quasi-public officer, § 2, p, 108 
Public agent defined, S 2, p. 103 
Public office as. 

Agency for benefit of people, § 6, p. 118 
Public agency or agency, for, of, or from state, 
§ 2, p 99 

Public officer defined, $ 2, pp. 101-103 
Public trust defined, § 2, p. 103 

Aggrieved persons. 

Amount of recovery in action on official bond for 
use of all aggrieved, § 177, p. 485 
Plaintiff in action on official bond, | 174, pp. 476, 
477 

Agreements, 

Allotment of long and short terms between offi¬ 
cers elected at same time, § 44, pp. 197, 198 
Contracts, generally, post 

Agriculture and inspection department, eligibility of 
directors of department to hold other office, § 23, 
p. 144, n. 20 
Aldermen, 

Civil officers, § 3, p. 104 

Elective office within provision applicable to hold¬ 
ing or appointment of legislator to another 
office, § 23, p. 142, n. 1 

Injunction against successful rival candidate at 
election, § 76, p. 311, n. 23 

Allotment of long and short terms between officers 
elected at same time, § 44, pp. 197, 198 
Ambiguity, 

Appointment of officers at same time for long and 
short terms, § 44, p. 108 

Language of statute or constitution specifying 
term of office, § 44, pp. 198, 199 
Amendment, * 

Acts of officer, § 103, p. 373 
Adding party in proceeding to try title to office, 
§ 79, p. 317 
Oonstittition, 

Change of terms of office, § 47, pp. 200-202 
Increase in compensation as affected by 
amendment permitting suspension of con¬ 
stitutional prohibition, § 95, p. 350 
Permitting change of comrasnsation of officers 
notwithstanding constitutional prohibi¬ 
tion, § 05, pp. 345, 346 

Restriction against change of compensation 
as applicable to officers holding during 
terms extended by amendment, $ 95, p. 
348 

Implied authority to extend or modify law, § 102, 
pp. 360, 870 

Minutes nunc pro tunc to show adoption of reso¬ 
lution extending salary reduction, $ 94, p. 341, 
n, 41 

Records of public body, § 108, p. 382 
Retroactive operation of amendment to soldiers* 
preference act, § 35, p. 183, n. 17 

Amercement of officers refusing to pay money received, 
§ 123, p. 417, n. 61 
Amount, 

Compensation, § 93, pp. 334-339 


Amonnt—Continued, 

Pension or retirement allowance^ § 92, pp. 333; 
334 

Recovery in action on official bond, S 177, pp. 484, 
485 

Recovery of compensation, § 99, pp. 362, 863 
De facto officer or usurper from, { 100 

Annexation of territory, prohibitions against change 
in compensation as bar to increase of salary on 
increase of duties from, § 95, p. 353, n. 4 

Answer, 

Action on official bond, § 175, pp. 480, 481 
Action or proceeding to recover office, § 79, p. 317 
Proceedings for removal or demotion, § 66, p. 276 

Appeal or error, 

Acts and decisions of public boards or bodies, § 
108, pp. 386-394 

Administrative appeal by employee from classifi¬ 
cation under civil service system, § 34, p. 172 
Appointing authority’s determination of veteran’s 
qualifications, § 35, p. 188 
Court in case of removal of civil service officer or 
employee, •§ 66, pp. 282-284 
Exercise of jurisdiction to try title to office, § 79, 
p. 314 

Judicial proceedings for removal, % 67, p. 294 
Official bond, action on, § 177, p. 485 
Order of court reviewing decision of public board, 
§ 108, p. 394 

Possession of office pending appeal in election 
contest, § 78 

Proceedings for recovery of office, § 79, p. 318 
Recovery of funds received by officer, action for, 
§ 123, p. 416 

Application for rehearing of administrative board’s or 
officer’s decision in removal or demotion proceed¬ 
ings, § 66, pp. 279, 280 

Appointment, §§ 28-36, pp. 157-190 
Acceptance, 

Appointment, § 37 

Office on basis of law at time of appointment, 
§ 6, p. 118, n. 99 

Office under new appointment affecting right 
to hold over under former election or ap¬ 
pointment, $ 48, pp. 205, 20C 
Resignation by appointment of successor, § 
56, p. 228 

Action of board or legislative body, $ 31 
Authority and power to appoint in general, % 29 
Civil service, generally, post 
Color of appointment essential to status of dc fac¬ 
to officer, § 138 

Commencement of term of office on appointment, 
i 45 

Commission, % 36 

Concurrent action of different bodies, $ 32 
Be facto officer as one having only color of ap¬ 
pointment, S 4, p. 107 

Be facto officer’s appointment of other officers, { 
146, pp. 448, 449 

Be jure officer defined, § 4, pp. 106-108 
Beclaratlon of invalidity of appointment as caus¬ 
ing vacancy, § 50, p. 209 
Beputies and assistants, {§ 148,149 

Beputy’s power to appoint a deputy, J 151 
Buty of person appointed to accept office, § 7 
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Appolntment---C}ontliiued, ^ ^ ' 

. Effect , of appointmeut. of persons not aualifled, $ 

26 

Evidence of, § 36 , ^ 

Executive’s power to appoint to fill vacancies, § 
51, pp. 213-216 

Illegality of appointment by board of Its members 
to second board, S P- 

Incompatibility of offices where Incumbent of 
one has power to appointment as to other, § 
23, p. 135 

Incompatible offices, § 23, pp. 133-151 
Irr^larities in appointment of principal as de¬ 
fense to action on official bond, § 171 
Making of appointment in general, § 30 
Mode of selection as test of status as officer or 
employee, *§ 6, p. 110 
Office as, § 1, p. 96, n. 1 
Power, 

Appointment or membership in appointing 
body as affecting eligibility to office, S 20 
Remove as incident to power of appointment, 
i 59, pp. 244, 246 ^ , 4. 

Suspension as incident to power of appoint¬ 
ment, § 68, p. 234 

Preference of discharged soldiers, sailors or ma¬ 
rines, 8 35, pp. 182-190 
Probationary period, § 42, p. 196, n. 9 
Probationary appointment of veterans, 8 42, p. 
196, n. 9 . 

Proof of appointment in action on official bond, § 
175, p. 481 

Prospective appointment, § 30 
Public officer defined, § 2, pp. 101-103 
Recess appointments, generally, post 
Relationship to appointing power as affecting eli¬ 
gibility to office, § 22 
Revocation, § 33 

Right to be appointed to public office as a privi¬ 
lege, 8§ 123,124 

Status as de facto officer of one acting under in¬ 
valid or irregular appointment, § 140 
Apprentice seaman as veteran entitled to preference 
in appointment, 5 35, p. 186, n. 54 
Appropriation for payment of compensation, § 99, p. 
360 

Approval, ^ _ . 

Another body’s approval of removal of officer by 

executive act, 8 36 

Fixing of amount of salaries, 8 93, p. 336 
Governor, post 

Official bond, 8 39, p. 193; 8 168 

Delay in approval until death as discharge of 
surety, 8 135, p. 468 

Pleading approval in action on, 8 175, p. 479 
Arbitrary test for holding public office, 8 Hi P-125, n. 
87 

Arraignment in judicial proceeding for removal, § 67, 

p. 289 . 

■Arrest, constitutional prohibition against change of 
compensation as including fees for, 8 95, p. 350, 
n. 74 

Assignment of office, 8 3, p. 118 
Assistants. Deputies and assistants, generally, post 
Associate justice of iSupreme Court, constitutional 
provislcyn affecting appointment of member of leg- 
, iaiature to office, 8 23, p. 142, ml 


Associates in office defined, 8 22 
Assumpsit to recover. 

Compensation, 8 99, pp. 361, 362 
Funds received by officer, 8 123, pp. 415-417 
Attachment subjecting officer’s salary to attachment 
as change in compensation within prohibition, 8 
95, p. 356 
Attorney General, 

Appeal in proceedings to test title to office, 5 79, 
p. 318 

Compatible offices, 8 23, p. 133, n. 20 
Information in impeachment proceeding institut¬ 
ed by, § 68, p. 297 

Lucrative offices within dual office prohibition, 8 
23, p. 145, n. 25 

Maintenance of proceedings to test title to office, 

8 79, p. 316 

Attorneys, , , ^ 

Admissions of counsel curing omissions in plead¬ 
ing in judicial proceedings for removal, 8 67, 
p. 292 

Civil officers, § 3, p. 104 

Civil service conunission’s employment of counsel, 

§ 34, p. 167, n. 7 

Eligibility of member of legislature to appoint¬ 
ment as, § 21, p. 131, n. 84 
Employment for Home Owners’ Loan Corporation 
as bar to holding state office, 8 23, p. 145, n. 
31 

Fees, 

Action by veteran denied preference in ap¬ 
pointment, 8 35, p. 183, n. 29 
Costs in Judicial proceedings for removal, 8 
67, p. 295 

Judicial office as not incompatible with office of 
attorney at law, 8 23, p. 139, n. 68 
Officer’s liabtiity for mistaking course while act¬ 
ing under counsel’s advice, 8 125, p. 418, n. 
74 

jPower of board or commission to employ counsel, 

8 107, pp. 379, 380 

Recovery of attorney’s fees in action on official 
bond, 8 177, p. 485 

Representation of officer by counsel in removal or 
demotion proceeding, 8 36, p. 278 
Requirements for eligibility to take clvU service 
examination, 8 34, p. 177, n. 29 
Statutory prohibition against officers practicing 
law, 8 116 
Auditing, 

Accounts of officer, 8 122 
Claims for compensation, § 99, p. 360 
Statutory offense of auditing false or fraudulent 
claim, 8 133, p. 433 

Authority. Power and authority, generaUy, post 

Bad faith, 4 . . • iak r, 

Court’s interference with officer’s acts in, 8 13o» P* 

376 - , , 

Recovery of smart money in action on official 

bond, 8 177, p. 485 

Bailee of funds or prc^erty, 8 118, p. ^8 
Liability on official bond, 8 131, p. 461 
Loss of funds or property, 8 119, PP- 411-414 

Ball^ ointment by two bodies by joint ballot, 8 32 
Appointment of officer by board or legislative 
bodv. S 31 . , 
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Ballots—Continued, 

Change of term of oflace hy statement In, § 47, p. 
201 

Designation of term of office on election ballots, § 
44, p, 107 

Injunction against preparation of ballot synopsis 
for printing on petition for recall, § 69, p. 301 
Preparation of ballot synopsis prior to circulation 
of petition for recall, § 69, p. 300 

Bias or prejudice as affecting, 

Power to remove officer, § 59, p^ 243, n. 89 
Right to hear and determine charges against of¬ 
ficer or employee, § 66, pp. 277, 278 

Blanketing in persons under civil service system, § 34, 
p. 174, n. 1 

Boards or commissions. 

Action of board in appointment of officer, S 31 
Actions by boards, § 131 
Adjournment of meeting, ■§ 109, p. 395 
Administration of civil service system, § 34, pp. 
167, 168 

Application of civil service laws to members, § 
34, p. 165 

Board of control members as civil officers, § 3, p. 
104 

Bond of member, liability on bond for board’s 
failure to perform duty, § 161, p. 458 
Change in personnel as affecting tenure of board’s 
appointee, § 46 
Civil service, post 

Collateral attack on acts or determinations of, § 
108, p. 388 

Constitutional inhibition against legislator hold¬ 
ing office, § 23, p. 141, n. 98 
Construction, 

Provisions prohibiting simultaneous holding 
’ of offices or employmont, § 23, p. 138, n. 

62 

Rules and regulations of commission, § 107, 
p. 3S1 

Contracts by board. 

Beyond its tenn, § 107, p. 370 
With member, § 110, p, 407 
County, post 

Death of member as affecting power of other 
members to act, § 109, p. 39(5 
Decisions or determinations, J 108, p. 384 
Delegation of power to board to remove officer, § 
59, p. 243 

Determination by legislature of method of filling 
offices, S 27. p. 150, n. 07 
Discretion in exercise of powers, § 107, p. 379 
Disqualification of momlHir as affecting iwwer of 
other members to act, 8 109, p. 390 
Duration and expiration of terms of of 
board’s appointees, § 46 
Employment of counsel, § 107, pp. 379, 380 
Estoppel to deny officer’s right to disability bene¬ 
fits, § 89 

Evidence in proceedings before, § 108, p. 383 
Exercise of powers in general, § 108, pp. 381-394 
Exhaustion of other remedies as condition to 
court’s interference with, or review of, acts 
of, $ 108, pp. 388, 389 
Failure, 

Fix term of office of, {44, p, 109 


Boards or commissions—Continued, 

Failure—Continued, 

Member to qualify as affecting power of oth¬ 
er members to act, 8 109, p. 396 
Finance board of town, incompatible offices, § 23, 
p. 135, n. 26 

Findings, § 108, pp. 383, 384 
Hearing on remand of case by reviewing court, § 
108, p. 394 

Hearing or trial before, § 108, p. 383 
Illegality of appointment by board of its members 
to second board, 8 116» P- 407 
Implied powers, § 107, pp. 378, 379 
Indictment in prosecution of nxenibers of, 5 134, p. 
436 

Ineligibility of legislator to appointment as mem¬ 
ber, 8 23, p. 142, n. 2 

Injunctive relief to members seeking to prevent 
Intrusion of claimant of right to occupy va¬ 
cancy on, 8 76, p. 311 

Judicial or quasl-Judlcial powers, § 107, p. 380 
Jurisdiction of proceedings, 8 108, pp. 382, 383 
Meetings, § 109, pp. 394-300 
Member, 

Board appointed to office by board as de fac¬ 
to officer, § 140 

State commission ineligible for employment 
by commission, § 20, p. 130, n. 73 

Modification of constitutional prohibition against 
change in compensation by constitutional 
amendment, § 95, p. 346 
Number required to act, § 109, pp. 394r-396 
Orders, § 108, pp. 384, 385 
Recall election, § 69, p. 300 
Parties to action against, § 132, pp. 427, 428 
Party defendant in proceeding for review of 
board’s determination, § 108, p. 389 
Persons by whom charges against officer and em¬ 
ployee is heard or determined, | 60, pp. 277, 
278 

Planning board, incompatibility of offices within 
provisions against holding other office, § 23, p. 
138, n. 62 

Powers, §8 107-109, pp. 378-396 

Change compensation of ofilcors, § 94, p. 340 
Proceeding for review of board’s determination, 8 
108, p. 380 

Proceedings before board or commission, § 108, 
pp. 382-385 

Remove or demote public officers or em¬ 
ployees, 8 96, pp. 274-288 

Quasi-Judicial functions in hearings as to em¬ 
ployee performance, § 28, p. 157, n. 71 
Quorum, § 109, pp. 304-390 

Racing commission, eligibility of member of Leg¬ 
islature to appointment as attorney for com¬ 
mission, § 21, p. 131, n. 84 
Reclassification of position of civil service em¬ 
ployee to higher grade, 8 94(2), p. 220 
Reconsideration on remand of case by reviewing 
court, 8 108, p. 394 

Rehearing or reopening of proceeding before, 8 
108, p. 385 

Relief commission, constituticttml inhibition 
against legislator holding office, S 23^,p. 141, 
n. 98 
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Boards or commissions—Continaed, 

Bemand of case i}y reviewing court to, § 108, p. 
894 

Beports or statements of receipts or expenditures 
of public funds, § 121 

Besidence as necessary to eligibility for office, § 
15 

Besignation of member as affecting power of oth¬ 
er members to act, § 109, p. 396 
Bestrictions against change of officers after elec¬ 
tion or appointment or during term by, f 95, 
p. 342 

Reversal by board. 

Act or decision of board, 1108, p. 385 
Review or control by courts of acts or decisions 
of, 1108, pp. 386-394 

Suspension of civil service employee, i 58, pp. 
239, 240 

Revocation by board of its act or decision, § 108, 
p. 385 

Rules and regulations, power to adopt, etc., i 107, 
pp. 380, 381 
School board, 

Burden of proof in action to enjoin interfer¬ 
ence with exercise of office, § 76, p. 311, 
m 19 

Effect of adjudication in proceeding to enjoin 
interference with office § 76, p. 311, n. 20 

Status as de facto officer of member acting under 
invalid or Irregular election or appointment, 
§ 140 

Variance between pleading and proof in action 
against members, § 132, p. 428, n. 93 
Vote by members, { 109, p. 396 

Bonds, 

Clerk empowered to prepare bonds as public of¬ 
ficer, § 2, p. 100, n. 55 

Costs in judicial proceedings for removal, § 67, p. 
295 

Recitals in bonds issued by officer as creating 
power to issue bonds, § 102, p. 366, m 66 

Bonds of officers, 

Accrual of cause of action on, f 173, pp, 474r-476 
Actions on, §5 168-177, pp. 471-486 
Acts outside official duty as within coverage, $ 
161, pp. 469-461 

Added or altered duties as within coverage of 
bond, I 161, pp. 458, 459 
Additional bonds, generaRy, ante 
Admissibility of evidence in action on, § 176, p. 
483 

Agents’ acts, liability on bond for, 1161, p. 465 
Alteration as discharging sureties, § 166, p. 468 
wAmount of recovery in action on, § 177, pp. 484, 
485 

Application by surety for release from liability, § 
165, p. 470 

Approval, § 39, p. 193; § 158 

Delay in approval until surety’s death as dis¬ 
charge of surety, j 166, p. 468 
Pleading approval of bond In action on bond, 
§ 175, p. 479 

Attorney’s fees, recovery in action on bond, § 177, 
p. 485 

OanceUation of bond as discharging sureties, § 
165, p. 469 


Bonds of officers—Continued, 

Change of term of office by statement in bond, $ 
47, p. 201 
Color of office, 

Failure to account for moneys collected un¬ 
der, liability on bond for, f 161, p. 462 
Improper acts performed under, liability on 
bond for, •§ 161, pp. 460, 461. 

Commencement of term by filling bond before stat¬ 
ute diminishing compensation became effec¬ 
tive, § 95, p. 360, n. 64 
Conditions, generally, post 
Conditions precedent to action on, 1169 
Consent of obligee as condition precedent to ac« 
tion on bond, § 169 
Cumulative bonds, § 162, p. 466 

Sureties on all bonds as defendants in action 
for officer’s breach of duty, § 174, p. 478 
Curative statutes, § 167 
Custody of, and accounting for, funds. 

Admissibility of evidence In action on bond, 8 
176, p. 483 

Allegation of demand or notice in pleading 
in action on bond for default in turning 
over moneys collected, § 176, p. 480 
Conclusion in answer to declaration alleging 
refusal to pay over moneys, § 176, p. 481 
Extension of time for accounting as discharg¬ 
ing sureties, § 165, p. 469 
Joinder of defendants in action on bond for 
diversion of public money, % 174, p. 478 
Liability on bond with respect to custody or 
accounting, 8 161, pp. 461-463 
Limitation of action on bond for matter in¬ 
volving funds, § 173, p. 475 
Plea money was converted before bond sued 
on was given in action on bond, 8 175, p. 
480 

Pleading, 

Action to recover for loss of public funds, 
§ 175, p. 478 

Defalcation or conversion of money in 
action on bond, § 175, p. 480 
Presumptions and burden of proof in action 
on bond, 8 176, pp. 482, 483 
Questions for jury in action on bond, 8 177, 
p. 484 

Damages, 

Demand as condition precedent to action on 
bond to recover damages, 8 169 
Liability on bond, 8 161, pp. 463, 464 
Pleading damages in action on bond, § 175, p. 
479 

De facto officer, § 160 

Liability on bond relative to accounting for 
or return of, compensation or fees, § 161, 
p. 463 

Declaration, petition or complaint in action on, 8 
176, pp. 478-180 
Defective bonds, 8 157 

Suggestion of defect in bond in complaint in 
action on bond, 8 175, p. 479 
Defendants In actions on, § 174, pp. 477, 478 
Defenses in actions on, 8 171 
Delivery, § 158 

Oondltional delivery, § 159 
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Bonds of officers—CJontlntied, 

Delivery—CJontinued, 

Pleading delivery in action on bond, | 175, p. 
479 

Demand, 

Allegation in pleading in action on bond for 
default in turning over moneys collected, 
■§ 175, p. 480 

Condition precedent to action on bond, % 169 

Demurrer in action on, % 175, p. 481 
Deputies* acts, liability on bond for, § 161, p. 465 
Determination of conditions by officers required 
to demand bonds from officers for perform¬ 
ance of duty, § 102, p. 369, n. 95 
Discharge of sureties, •§ 165, pp. 468--470 

Plea in action on bond, § 175, pp. 480, 481 
Duties as to which liability on bond extends, § 
161, pp. 457-459 

Evidence in action on, § 175, pp. 481-484 

Judgment against principal as evidence in 
action against sureties on bond, § 172 
Excessive bonds, § 156 

Exclusiveness of action on bond for recovery of 
money withheld by officer, S 123, p. 416 
Execution, pleading in action on bonds, % 175, p. 
479 

Expenses of suit as recoverable in action on, { 
177, p. 485 

Failure to file, effect, | 41 
Forbearance toward officers as discharging sure¬ 
ties, § 165, pp. 468, 469 
Illegal bonds, § 156 

Implied acceptance of office by tiling, 8 37 
Incompatibility of office on qualifying for office 
before commencement of term, $ 23, p. 136, n. 
42 

Induction into office to authorize suit to try title 
to office, S 79, p. 315 
Informal bonds, 8 107 
Insufficient bonds, § 157 

Interest, liability on bond for, § 161, pp. 464, 465 
Irregularities, 8 157 

Bond or in appointment or election of princi¬ 
pal as defense to action on bond, § 171 

Issues in action on, S 175, p. 481 
Joinder of defendants in actions on, § 174> pp. 477, 
478 

Judgment, 

Action on bond, § 177, pp. 484, 485 
Effect of judgment against principal in suit 
against sureties on bond, § 172 
Motion for breach of conditions of bond, § 
167 

Judicial proceedings for removal of officer for 
failure to give, § 67, p. 288, n. 74 
Leave to sue. 

Condition precedent to action on bond, 8 169 
Demurrer in action on bond for absence of 
leave, § 175, p. 481 

Liabilities on bonds in general, §§ 155-177, pp. 
452-485 

Lien on property of principal or sureties, § 166 
Limitation of actions on, f 173, pp. 474-476 
Malfeasance, 

Joinder of persons injured as plaintiffs in ac¬ 
tion on bond, 8 174, p. 477 


Bonds of officers—Continued, 

Malfeasance—Continued, 

Liability on bond for, § 161, p. 459 

Deputy’s or agent’s malfeasance, § 161, p. 
465 

Misconduct, liability on bond for, f 161, p. 459 
Negligence, 

Discharge of sureties by negligence of gov¬ 
ernment officers, § 165, pp. 468, 469 
Liability on bond for, 8 161, p. 459 

Deputy’s or agent’s malfeasance, § 161, p. 
465 

Negligence in execution of process, 8 l^lf 
p. 460 

Officers’ negligence as defense to action on of¬ 
ficial bond, 8 171 
New bonds, generally, post 
Notice, 

Appeal in action on bond, 8 177, p. 485 
Pleading notice of default in action on of- 
. ficer’s bond, 8 175, p. 480 
Obligees of separate bonds as defendants in ac¬ 
tion on, § 174, p. 478 
Parties to actions on, § 174, pp. 476-478 

Plea that wrong officer is made plaintiff, 8 
176, p. 480 

Party declared entitled in proceeding to test title 
to office, § 79, p. 318 

Payment to officers for premimns as unconstitu¬ 
tional increase in compensation, § 95, p. 356, 
n. 37 

Period of liability, 8 162, pp. 465-467 
Plaintiffs in action on, 8 174, pp. 476, 477 

Plea that wrong officer is made plaintiff, 8 
175, p. 480 

Plea or answer in action on, § 175, pp. 480, 481 
Pleading in action on, § 175 
Presence or absence of bond as test of status as 
officer or employee, 8 5, pp. 114, 115 
Presumptions and burden of proof in actions on, 
8 176, pp. 482, 483 

Private agreements as affecting liability on, 8 
161, p. 457 

Qualification of office, § 39, pp. 192-104 
Kelease of obligation of bond, § 165, p. 469 
Removal from office as affecting period of liabili¬ 
ty, § 162, p. 466 

Replication and rejoinder in actions on bonds, 8 
175, p. 481 

Retroactive operation, 8 162, p. 466 
Review in action on, § 177, p. 485 
Right of action on, § 160 
Right to sue on bond outside state, 8 170 
Rights and remedies of sureties, § 164 
Scope and extent of liability on, 8 161, pp. 455- 
465 

Setting out bond or condition in pleading in ac¬ 
tion on, 8 175, p. 479 
iSignatures, 

Blank or on condition, 8 1^^ 

Liability on bond without principal’s signa¬ 
ture, § 157 

Smart money, recovery In action on bond, § 177, 
p. 485 

Status as de facto officer who has failed to timely 
execute bond or whose bond is irregular, 8 
139 
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Bonds of oflacers—Continued, 

iSubordinates* acts, liability on bond for, § 161, p. 
465 

iSuccessive bonds, period of liability on, § 163 
Summary remedy for breach of condition, § 167 
Supersedeas bond, liability on oflacial bond where 
supersedeas bond given, § 161, p. 457 
Time to bring action on, § 173, pp. 474-476 
Trial in action on, f 177, p. 484 
Unnecessary bonds, § 166 

Vacancy in oflace on judgment against oflacers for 
breach of, § 50, p. 208 

Validating statutes as aflPecting liability on, § 
161, p. 457 

Variance between declaration and bond offered in 
evidence in action on, § 175, p. 481 
Weight and sufllciency of evidence in action on, 
i§ 176, pp. 483, 484 

Books, 

Evidence, 

Action on oflacial bond, $ 176, p. 483 
Failure to examine books in prosecution for 
neglect of duty, § 134, p. 437 
Removal or demotion proceeding, § 66, p. 279 
Sustain conviction of false entries in oflacial 
books, § 134, p. 438, n. 42 
Instructions in prosecution of bank examiner for 
failure to examine books of auditor of ac¬ 
counts, § 134, p. 438 

Proceedings for recovery of books of oflace, § 77 
Refusal to surrender books of oflBce as offense, § 
82 

Statutory offense of falsification, mutilation, de¬ 
struction or concealment of, % 133, pp. 433, 
434 

Trial of title to oflace in proceedings to obtain 
possession of books of oflace, $ 79, p. 314 

Bribery, 

Candidate for oflace guilty of bribery as disquali¬ 
fied for oflace, § 25 

Offense of taking bribes, § 133, p. 433 
Bridge and highway district director, incompatible of¬ 
fices, § 23, p. 135, n. 28 

Building and loan commissioner, assistants appointed 
by commissioner as trustee of private trust as 
outside civil service, *§ 34, p. 166, n. 99 
Burden of party asserting one is an officer de facto 
of going forward with evidence, § 135, p. 440 
Burden of proof. Presumptions and burden of proof, 
generally, post 
Business, engagement in, 

Oround for removal from office, § 60, p. 249 
Statutory prohibition against, f 23, p, 148 
Campaign expenses, disqualification for office by fail¬ 
ure to file, or untimely filing of, statement of ex¬ 
penses, § 25 

Canal commissioners as civil officers, § 3, p. 104 
Cancellation, 

Officer’s liability for loss of funds, § 119, p. 413 
Official bond as discharging sureties, <§ 165, p. 469 
Candidates for positions defined, $ 23, p. 164, n. 65 
Capacity of officers to sue, f 131 
Captain in army, office of honor or profit within dual 
office prohibition, § 23, p. 146, n. 32 
Certificate of election, 

' Colorable, right to oflBlce under certificate sufficient 
for status of de facto officer, $ 138 


Certificate of election—Continued, 

Delivery of public funds or property by incum¬ 
bent officer to holder of, •§ 120 
Evidence of title to office, § 75 
Induction into office so as to authorize suit to try 
title to office, § 79, p. 315 
Pleading issuance in action on official bond, § 
175, p. 479 

Prima facie title by certificate as ground for 
possession of office pending contest, § 78 
Recovery of compensation by successful contest¬ 
ant from holder of, § 100 
Salary to holder pending contest as to right to 
office, •§ 93, p. 339 

Certificates of deposit, discharge of duty to transfer 
funds to successor by delivery of certificates, •§ 
120 

Certification candidates eligible for appointment un¬ 
der civil service, § 34, pp. 181,182 

Certiorari, 

Determination on appeal from order in certiorari 
proceedings to vacate discharge of civil serv¬ 
ice employee, § 66, pp. 283, 284 
Determine sufficiency of petition for recall elec¬ 
tion, § 69, p. 301 

Exercise of Jurisdiction to try title to office, § 79, 
p. 314 
Review, 

Action or findings of civil service commission, 
§ 34, p. 168 

Reinstatement of employee, 5 72, p. 307, 
n. 72 

Court’s review of ruling on appeal to civil 
service commission from removal or de¬ 
motion of employee, 8 60i P* 284 
Dismissal or demotion of civil service officer 
or employee, § 66, p. 282 
Removal or demotion of war veteran, § 66, 
pp. 286, 287 

Change, 

Compensation and salaries, post 
Personnel of board as affecting, 

Parties to action against board, 8 132, p. 428 
Validity of its order, § 108, p. 3155 
.Status, §§ 54-72, pp. 218-308 
Tferm of office, § 47, pp. 200-202 

Character, 

Judicial proceedings for removal, § 67, pp. 288, 
289 

Private character of aspirant for public office sub¬ 
ject to i^crutiny, 8 P-123, n. 80 

Charge, 

CivU office defined, 8 3, p, 103, n. 19 
Office as, 8 1 

Charges, 

Dismissal or discharge of probationary employees 
in civil service, § 62, pp. 264-267 
Piling charges for removal or dismissal of civil 
service officer or employee, § 62, p. 259 
Necessity of charges for removal of officer, f 61, 
pp. 255-257 

Persons by whom charges for removal heard and 
determined, § 66, pp. 277, 278 
Removal of civil service officer or employee, f 62, 
pp. 259, 260 
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Charges—Continued, 

Removal or demotion proceedings, j 66, pp. 275, 
276 

Pleading in judicial proceedings for removal, 
5 67, pp. 291, 292 

Statement of charges in petition for recall, | 69, 
pp. 298, 299 

Suspension from office proceeding, § 58, pp. 238, 
239 

Charters, 

Provision that amount received should be deemed 
an accord and satisfaction as reduction of 
oflicers* salaries, § 95, p. 344, n. 74 
Restrictions against change of compensation of 
officers by charter amendment after election 
or appointment or during term, § 95, p. 342 

Checks, 

Evidence in prosecution of officer, § 134, p. 437 
Treatment of checks received as receipt of money 
on settlement of official account, § 122 
Chief of police as executive officer, § 3, p. 105, n. 54 
Citation, 

Judicial proceedings for removal, § 67, p. 289 
Officer to show cause why he should not be sus¬ 
pended, § 58, p. 238 

Cities. Municipal corporations, generally, post 
Citizen as plaintiff in action on official bond, § 174, 
p. 476, n. 75 

Citizens* committee, power to appoint persons to of¬ 
fice, § 29, p. 158, n. 89 
Citizenship, 

Disqualification declared by law essential to de¬ 
prive citizen of right to hold public office, § 
11, p. 124, n. 82 
Qualification for office, 8 13 
Right to hold office as. 

Incident of citizenship, § 11, p, 323, ii. 80 
Valuable right of citizenship, 811, p. 124, n. 81 

City agencies, transfer of persons in civil service l»e- 
tween state and city Jigencies, 8 54(3), p. 223 
City assessor, maps made out of office hours by as¬ 
sessor as assessor’s property, § 115, p. 406, n. 29 
City councilmen. Aldermen, generally, ante 
City recorder, Judge within prohibition against hold¬ 
ing other office or employment, 8 23, p. 139, n. 68 
City treasurer, restriction against change of compcui- 
sation during term as applicable to, 8 55, p. IM8 
Civil office in this state defined, 8 16 
Civil office within constitutional inhibition against 
legislator holding other office, 8 23, pp. 141-143 
Civil officers and offices, 

Classification of public officers and offices as civil 
or military, 8 3, pp. 103,104 
Definition of civil officer, § 3, pp. 103, 104 
Civil service, 8 34, pp. 362-182 

Abolition of office or position, 810, pp. 121,122 
Discharged officer’s or employee’s right to 
reinstatement as affected by, 8 72, p. 304 
Ground for removal of civil service officer or 
employee, 8 62, pp. 261, 262 
Reinstatement of employees separated from 
service by, § 72, pp. 305, 300 
Action to test legality of dismissal or demotion 
of officer or employee, 8 66, pp. 282-284 
Administration of system, 8 34, pp. 167, 168 
Adoption of Civil Service Act, § 34, p. 104 


Civil service—Continued, 

Application of civil service laws to members of 
commissions, 8 34, p. 165 
Apiwintments, § 34, pp. 172-175 
Probationary period, § 42 
Certification of candidates eligible for appoint¬ 
ment, 8 34, pp. 181, 182 

Certiorari to review removal of civil service of¬ 
ficer or employee, § 66, p. 282 
Change in civil service law, § 34, p. 164 
Classification, § 34, pp. 168-172 
Classified and unclassified service, 8 34, pp. 165, 
166 

Commission or board, § 34, pp. 167, 168 

Authority to adopt regulations relative to dis¬ 
charge or dismissal of veterans, 8 63, p. 
269 

Certification of candidates eligible for ap¬ 
pointment, 8 34, pp. 181, 182 
Decision on appeal from discharge or demo¬ 
tion of civil service officer or employee, 
§ 66, pp. 285, 286 

Delegation of commission’s power of dismissal, 
§ 59, p. 243, n. 91 
Deterxninatlon, 

Officer’s abandonment of office, 8 56, p. 
232, n. 27 

Status within coverage of statutes pro¬ 
tecting war veterans from removal, § 
63, p. 272 

Veteran’s qualifications, 8 35, pp. 188, 189 
Eligible lists, § 34, pp. 180, 181 
Promotion, § 54(2), p. 222 
Entry of appointment on records, § 34, p. 172, 
n. 67 

E.>caminations, 8 34, pp. 175-180 

Promotional examination, 8 54(2), p. 222 
Piling, 

Charges before commission for removal 
of discharge of officer or employee, § 
62, p. 259 

Reasons with board or commission for 
dismissal of probationary employee, 

§ 62, p. 266 

Hearing in proceeding for removal or demo¬ 
tion of officer or employee, 8 66, p. 277, n. 
13 

Inclusion of education, e-\perlence, etc., in 
competitive examination, 8 34^ p. 178 
Jurisdiction to determine removal of persons 
from service, 8 62, p. 258, n. 82 
Order for employee to be re-omployed in dif¬ 
ferent position, 8 72, p. 394, n. 42 
Power, 

Classify positions or offices, 8 34, p. 170 
Coinmlssloner to revoke appointment, 8 
34, p. 172, n. 72 

Remove persons in civil service, 8 59, p. 
243, n. 89 

preference to veterans in promotions, § 54(2), 

p. 221 

Rating candidates on examination, § 34, pp. 
178, 170 

Reclassification of position, 8 34, p. 171; 8 
54(2), p. 220 

Reinstatement of demoted, suspended or dis¬ 
charged employee, § 72, p. 303, n. 32 
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OItU service—Oontinued, 

Commission or board—Oonttnned, 

Rejection of officer’s explanation of failure 
to perform duties in removal or demotion 
proceeding, § 66, p. 279, n. 51 
Restriction on appointing officer’s right to dis¬ 
charge by provision giving commission 
power to discharge, § 59, p. 245, n. 4 
Review, 

Action to review commission’s determina¬ 
tion as to reinstatement of employee, 
§ 72. p. 307. 

Commission’s or hoard’s review, 

Refusal to transfer person in civil 
service, § 54(3), p. 225 
Removal or demotion of dvil serv¬ 
ice officer or employee, § 66, pp. 
284-286 

Veteran’s demotion, § 66, p. 288 
Court’s review. 

Appeal to hoard or commission from 
removal of officer or employee as 
affecting review hy court, § 66, 
p. 284 

Commission’s determination as to 
suspension of employee, § 68, pp. 
239, 240 

Dismissal or demotion of officer or 
employee, § 66, pp. 282-284 

Rules for promotions, § 54(2), p. 219, n. 14 
Seniority rights among civil seiwice employees, 
§ 64(2), p. 221 

Subdassification or grading of position, § 34, 
pp. 171, 172 

Transfer of persons in civil service, § 64(3), 
pp, 222-225 

Compensation of officers or employees. 

Accumulated leave on separation from service, 
§ 89, p. 326, n. 36 

Amount of compensation, § 93, p. 336 
Certiorari to review conunission’s reinstate¬ 
ment of employee with compensation, § 
72, p. 307, n. 72 
Disability or death benefits, § 89 
Implied power to change compensation, § 94, 
p. 3^, n. 35 

Jurisdiction of salary daim, § 99, p. 362 
Limitation of action for compensation, § 99, 
p. 3^ 

Lower salary on reinstatement, j 93, p. 335, 
n. 61 

Persons who may fix compensation, $ 93, p. 
337 

Rfeduction of salary as removal from grade 
or position, § 62, p. 258 
Removed officer or employee, § 86, p. 323 
Right to pay. 

Period of illegal suspension where others 
had been paid for work, | 99, p. 861, 
n. 1 

Person employed contrary to civil service 
law or rules, § 83, p. 320, n. 57 
^Suspension as affecting right to compensa¬ 
tion, § 86, pp. 324, 326 

Competitive performance, § 34, p. 164 
Continuance in existing position, <§ 34, pp. 174,175 


Civil service—Continued, 

Contract with independent contractor, § 34, pp. 
166, 167 

Conventional and stable duties of government, § 
34, p. 166 

Covering in statute, § 34, pp. 174,175 
Demotion, § 62, pp. 257-267 

Reinstatement of demoted officer or employee,, 
f 72, pp. 303-308 

Review by dvil service board or commission 
of demotion, § 06, pp. 284-286, 288 
Disability or death benefits, $ 89 
Disdplinary measures with respect to dvil serv¬ 
ice employees, § 54(1) 

Discretion, post 

Disloyalty as ground for removal of dvil service 
employee, § 62, p. 261 
Eligibility, 

Promotion, § 64(2), pp. 220, 221 
Take examination, § 34, pp. 176,177 
Eligible list, § 34, pp. 180, 181 
Promotion, § 64(2), p. 2!22 
Estoppel, 

Commission to insist on valid employment as 
prerequisite to certification of person as 
permanent appointee, | 34, p. 180, n. 78 
Partidpation in examination without objec¬ 
tion, § 34, p. 179 

. Examinations, § 34, pp. 175-180 

Exemption of veteran entitled to preference,^ 
§ 35, p. 183 

Noncompetitive examination for applicants 
in noncompetitive class, § 34, p. 169 
Promotional examinations, § 54(2), pp 219-222 
Refusal to take as cause for removal of civil 
service officer or employee, § 62, p. 261 
Reinstatement of employee separated from 
service, S 72, p. 305 

Removal of employee for refusal to take, S 

62, p. 261 

Validity of preference to veterans in appoint¬ 
ment, I 35, pp. 184, 185 
Veteran’s right to immediate appointment on 
passing examination, § 35, p. 189 
Form of examination, § 34, p. 179 
Grounds for. 

Discharge or demotion of dvil service officer 
or employee, § 62, pp. 259-262 
Suspension of employees in dvil service, § 
58, p. 237 

Hospitalization of probationary dvil service em¬ 
ployee as extending probation period, § 62, 
p 265 
Laches, 

Dismissed employee to claim reinstatement 
as of date of discharge, § 66, p. 284 
Effect on rights, § 34, p. 164 
Partidpation in examination without objec¬ 
tion, § 34, p. 179 

Leave of absence, excess leave as bar to rein¬ 
statement of suspended or discharged em* 
ployee, § 72, p. 304 

Legislature’s power to fix terms of office as af¬ 
fecting validity of civil service statute, § 44, 
p. 198, n. 30 
Nature and requisites. 

Competitive examination, $ 34, pp. 177, 178 
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Civil service—Continued, 

Nature and requisites—Continued, 

Noncompetitive examination, § 34, p. 179 
Noncompetitive examination, appointment to po¬ 
sition in noncompetitive class, § 34, p. 175 
Notice, 

Dismissal because services of employee no 
longer are needed or can be retained, § 

62, p. 262, n. 22 
Examination, § 34, p. 180 

Officers within supplement to Civil Service Act 
changing tenns of office, § 47, p. 202 
Offices, positions and employments to which civil 
service laws apply, § 34, pp. 164-167 
Oral test or interview, § 34, p. 179 

Detennination of fitness for promotion, | 
54(2), p. 222, n. 59 

Order of discharges made to reduce working 
force, § 62, p. 262 

Performance of duties by officer or employee, § 
114, p, 403, n. 95 

Eight to appointment as affected by, § 34, p. 
174 

Permanent, probationary and provisional appoint¬ 
ments, § 34, pp. 173, 174 

Persons to whom provisions relative to removal 
or demotion apply, § 62, pp. 262-267 
Positions under civil service laws as public offi¬ 
cers, § 2, p. 100, n. 64 

Positions within scope of preference to veterans 
in appointment, § 35, p. 185 
Power, 

Classify positions or offices, § 34, p. 170 
Fix compensation of officers, § 03, p. 337 
Preference of discharged soldiers, sailors or 
marines, 

Misstatement of age as ground for removal, § 

63, p. 268, n. 84 

Probationary appointment, § 42, p. 196, n. 9 
Promotions, § 54(2), p. 221 
Removal or demotion, § 63, pp. 267-273 
Preservation of status of officers and employees 
who enter military service, $ 54(1) 
Probationary, 

Appointment, § 42 

Employees, discharge or dismissal, § 62, pp. 
264-267 

Procedure for discharge or demotion of officer or 
employee in general, § 62, pp. 259, 260 
Promotional or open examinations, S 34, p. 177 
Promotions, $ 54(2), pp. 219-222 

Under name of transfers, § 54(3), p. 223 
Provisional employees as protected by civil serv¬ 
ice statutes relating to discharge, § 62, p. 264 
Qualifications for promotion, § 54(2), pp. 220, 221 
Rating candidates on examination, § 34, pp. 178, 
179 

Reclassification of position, § 34, p. 171 
Higher grade, § 54(2), p. 220 
Reduction of working force. 

Ground for removal of civil service officer or 
employee, f 62, pp. 261, 262 
Preference to war veterans in retention, § 63, 
p. 270, m 18 

Reinstatement of employee sei>arated from 
service by such reduction, § 72, pp. 305, 
306 


Oivil service—Continued, 

Reinstatement of officer or employee. 

Lower salary on reinstatement, | 93, p. 335, 
n. 51 

Remedies for reinstatement, § 72, pp. 306-308 
Right to compensation for loss of pay on rein¬ 
statement of discharged employees, § 86, 
p. 324, n. 94 

Removal, discharge or dismissal of officers or 
employees, § 62, pp. 257-268 
Compensation to removed officer or employee, 
§ 86, p. 323 

Constitutional provision for removal at pleas¬ 
ure of appointing officer, § 60, p. 247, n. 33 
Delegation of power of removal or discharge, 
§ 59, p. 243, n. 89, 91 

Reinstatement of discharged officer or em¬ 
ployee, § 72, pp. 303-308 
Remedies for wrongful removal, § 70 
Restrictions on appointing officer’s right to 
discharge, § 59, p. 245, n. 4 
Review of removal, § 66, pp. 282-286 

Repeal or modification of statute protecting vet¬ 
erans against discharge, § 63, pp. 268, 269 
Resignation, reappointment of civil service em¬ 
ployee who has resigned, § 72, p. 304 
Review of removal of civil service officers or em¬ 
ployees, § 66, pp. 282-286 
Rules and regulations, § 34, p. 168 

Accrual of veterans preference rights under 
commission’s rule or regulation, § 35, p. 
183 

Appointments, § 34, pp. 172-175 
Probationary period, § 42 
Compensation for unused annual leave on 
separation from service, $ 89, p. 326, n, 36 
Disclxarge of probationary employee, § 62, p. 
266 

Disciplinary n^easures with reject to civil 
service employees, S 54(1) 

Eligible lists, § 34, p. 180 
Reductions in personnel, § 62, p. 250 
Reinstatement of civil service officer or em¬ 
ployee, 5 72, pp. 303-308 
Suspension or layoff of employees or veterans, 
§ 58, pp. 234-236 

Transfer of persons in civil service, § 54(3), p. 
223 

Violation of civil service commission’s rules as 
ground for demotion or discharge, § 62, 
p. 260, n. 2 

Seniority, 

Discharges made to reduce working force as 
affected by, § 62, p. 262 
Right to compensation for loss of pay on rein¬ 
statement of employees removed in vio¬ 
lation of seniority rights, § 86, p. 324 
Rights among employees, § 54(2), p. 221 

Subclassification or grading of positions, § 34, pp. 

. 171, 172 

Suspension of requirements, § 34, p. 168 
Suspension or layoff of officers or employees, § 58, 
pp. 234r-236 

Compensation as affected by suspension, § 86, 
pp. 324, 325 

Procedure and determination, § 58, p. 239 
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Civil service—Continued, 

Suspension or layoff of officers or employees— 
Continued, 

R^nstatement of suspended officer or em¬ 
ployee, § 72, pp. 303-308 
Review by boar^ § 58, p. 240, n. 28 
Review of dvll service commission’s dismissal 
of employee’s appeal from layoff, § 58, 
p.240 

Temporary, 

Appointments, § 84, pp. 173, 174 
Employees as protected by ciyil service stat¬ 
utes relating to discharge, § 62, p. 264 
Term of appointment, § 34, pp. 173, 174 
Transfer of persons in civil service, § 54(3), pp. 
222-225 

Vacancy essential to appointment, § 34, p. 174 
Veterans preference law as affecting civil service 
rules and requirements, § 35, p. 183 
Classification of public officers and offices, §§ 3, 4, pp. 
103-106 

Classified service. 

Civil service, generally, ante 
Disciplinary action with respect to employees in 
such service, § 54(1) 

Leave of absence as causing vacancy, § 50, p. 209, 
n.81 

Procedure for suspension or layoff of employees 
in, i 58, p. 239 

Reinstatement of demoted, suspended or discharg¬ 
ed employee, § 72, pp. 303-308 
Reversion to status by officer in service who has 
succeeded to elective office, § 54(1) 

Review by court of removal or demotion of per¬ 
son in service, § 66, p. 282, n, 88 
Rules for promotions, § 54(2), p, 219, n. 14 
Suspension or layoff of civil service employees or 
veterans, § 58, pp. 234-236 

Clergymen or preachers as disqualified for office, § 16 
Clerks, 

County derks. 

Acceptance of less than legal compensation 
as accord and satisfaction, § 98, p. 359, n. 
66 

Prohibition against change of con^pensation. 
during term as applicable to, § 95, p. 348 ■ 
Pees as included within constitutional prohibition 
against change of compensation, § 95, p. 350, 
n. 74 . 

Public officers, 5 2, p. 100, n. 56 
{Sureties’ risk as affected by increase in salary, § 
94, p. 341 
Clerks of courts. 

Additional salary for additional duties as barred 
by prohibition against change of compensa¬ 
tion, § 95, p 353 

Constitutional prohibition against holding more 
than one office, § 23, p. 138, n. 62 
Extra compensation after services rendered, 8 96, 
p. 357 

Incompatible offices, § 23, p. 135, n. 26 
Restrictions against chknge of compensation dur-‘ 
ing'term as Inapplicable to, § 95, p. 348 
Coercion, abandonment of office by acts done under, 
156, p. 232 

Collateral attaffc < . 

AdS or dddsiohs of Officer^, f 105, p. 375 


Collateral attack—Continued, 

Acts or deterihinations of public boards or body, 
§ 108, p. 388 

Adoption of Civil Service Act, f 34, p. 164 
Civil service commission’s action in rating candi¬ 
date, § 34, p. 179 

Legality of acts of de facto officer, § 146, p. 448 
Refusal to approve official bond, § 39, p. 193 

Collateral inquiry into right or title to office, § 74 
Collateral proceeding, prior determination of abandon¬ 
ment unessential to give effect to abandonment 
of office in, § 66, p. 232 
Collection, 

Compensation, § 99, pp. 359-363 
More than one office, § 87 
Fees, ante 

Obstniction or hindrance of officer in collection of 
taxes, § 117, p. 408, n. 45 
Power of officer charged with collections to col¬ 
lect something other than money, J 102, p. 
367, n. 76 

Collectors, 

See, also. Tax receivers or collectors, general¬ 
ly, post 

Change in fees for collecting drainage taxes as 
unconstitutional increase in compensatien, § 
95, p. 364, n. 7 

Failure to collect money as default disqualifying 
for office, § 25, p. 153, n. 18 

Color of office. 

Liability of officers for acts under color of office, 
8 126, p. 420, n. 93 
Liability on official bond. 

Failure to account for moneys collected un¬ 
der color of office, § 161, p. 462 
Improper acts performed under color of of¬ 
fice, 8 161, pp. 460, 461 

Color of right or title or authority essential to status 
of de facto officers, 8 138, pp. 442-445 
Commencement of term of office, f 44, p. 198; 8 45 
Commission, 8 36 

Change of term of office by statement in commis¬ 
sion of appointment, § 47, p. 201 
Colorable right to office under commission suffi¬ 
cient for status of de facto officer, § 138 
Commencement of term of office notwithstanding 
failure to receive commission, 8 45 
Concurrent action of different bodies in appoint¬ 
ment of officers, § 32 
Duration of commissions of officers, 8 46 
Evidence, 

Right to office in statutory proceedings to 
test title to office, 8 79, p. 315 
Title to office, 8 75 

Executive’s power to fill vacancy caused by mili¬ 
tary service, 8 51, p. 214 

Presumption of existence of vacancy from issu¬ 
ance of commission reciting existence, 8 51, p. 
212 

Prima fade title by commission as ground for 
possession of office pending contest, § 78 
Resort to commissions in determining” long and 
short terms of officers elected at same time, § 
44, p. 198 

Salary to holder of commission pending contest 
as to right to office, 8 93, p. 339 
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Oommission—Continued, 

Setting out commission in pleading in action on 
official bond, § 176, p. 479 
Test of status as officer or employee, S 6, p. 110 
Trial of title to office by petition to place com¬ 
mission on record, § 79, p. 314. 

Commissions (compensation), 

Perfoimance of services as essential to right to 
commission, § 83, p. 322 

Right to commissions as property right, 8 83, p. 
322 

Committees, Invalidity of bills conferring pov^er on 
chairman of legislative committees to participate 
with Governor in approval of segregation of ap¬ 
propriation, 8 23, p. 143, n. 2 
Common councilmen as civil officers, § 3, p. 104 
Common law. 

Acceptance, 

Duties other than those of office, § 115, p. 406, 
n. 29 

Less than legal compensation, § 98 
Age as affecting eligibility to office, 8 17 
Compensation to officer holding over, § 85 
Deprivation of duties of constitutional officer 
known at common law, § 111, p. 398, n. 44 
Duties of common law officer, § 110, p. 397, n. 29 
Duty to accept office, § 7 

Holding of other office or employment as affecting 
eligibility to office, § 23, pp. 133-136 
Joinder of defendants in action on official bond, | 
174, p. 477 

Liability of officer for unlawful payment of pub¬ 
lic funds, § 118, p. 410 

Liability on official Imnd as common law under¬ 
taking, 8 161, p. 456 
Offenses, § i;i3, pp, 430-432 
Officer’s liability for loss of public funds, § 119, p. 
411, n. 88 

Plaintiff in action on official bond, j 174, p, 476 
Power of appointment or meml)ership in appoint¬ 
ing body as affecting eligibility to (>ffl<!G, § 
20 

Principles of common law affecting private rights 
to be observed in removal proceedings, 8 59, p. 
241 

Procedure in judicial proceedings for removal, § 
07, p. 2S0 

Right of action on official bond as a common law 
bond, 8 109 

Sex as affecting eligibility to office, 8 18 
UnOtncHS as disqualihcatlon for office, § 25 
ommonwcalth’s attorney, 

Construction of provisions prohibiting simultane¬ 
ous holding of offices, 8 23, p. K18, n. 62 
Injunction to*restrain claimant from interfering 
with office, 8 70, p. 310, n. 10 
Restriction against change of compensation dur¬ 
ing tenn as appllciible to, § 95, p. 348 
)mmonweaIth’s officer as public officer, 8 2, p. 101, n. 
81 

)mmunlsts, dismissal from civil service, 8 62, p. 261 
)mpensatIon and salaries, S8 83-101, pp. 330-305 
Abolition of office as affecting right to, § 84 
Acceptance of less than legal compensation, 8 38 
Actions, 

Damages for wrongful reduction of compen¬ 
sation, 8 07 
67 C.J.S.—76 


Compensation and salaries—Continued, 

Actions—Continued, 

De Jure officer’s action for compensation 
when de facto officer is incumbent, § 99, 
pp. 360, 361 

Determination of title to office in suit for sal¬ 
ary, § 79, p. 314 

Recovery of compensation, 8 99, pp. 361, 362 
De facto officer or usurper from, § 100 
Unlawfully paid or exacted, § 101 
Additional or extrinsic duties as affecting right 
to, 8 88 

Allowance defined, 8 90, p. 327 
Amount, 

Compensation, 8 93, pp. 334r-339 
Pension or retirement allowance, § 92, pp. 333, 
334 

Recovery, § 99, pp. 362, 363 

Compensation from de facto officer or 
usurper, 8 100 

Appropriation for payment, § 99, p. 360 
Auditing claim for, § 99, p. 360 
Breach of official bond in matters relative to ac¬ 
counting for, or return of, 8 101, p. 463. 
Certiorari to review civil service commission’s re¬ 
instatement of employee with, 8 72, p. 307, n. 
72 

Change of compensation, §§ 94-07, jpp. 33^-358 
Constitutional prohibition against diminu¬ 
tion, effect on nature of rights in and to 
office, § 6, p. 117 

Increase beyond constitutional limit, § 93, p. 
338 

Meml)ership in body increasing emoluments 
of office as affecting eligibility of office, § 
21 

Removal of civil service employee from grade 
or position by diminution, % 62, p. 258 
Civil service, ante 

Classification of public officers dependent on 
rights to, § 3, p. 103, n. 12 
Collection, § 99, pp. 359-363 

Compensation for more than one office, § 87 
Constitutional provisions, post 
Damages for wrongful reduction, 8 97 
De facto officers, post 
De Jure officers, post 

Decision of civil service board or commission on 
appeal from removal or demotion of em¬ 
ployee, 8 96, p. 286 

Decrease. Change of compensation, generally, 
ante, under t^Is head 

Definition and nature of public office, § 2, pp. 97- 
101 

Definition of emolument, 8 23, p. 145, n. 29; § 89 
Deputies or assistants, § 150 
Determination of title to office in action for, 8 74 
Disability or death benefits, 8 80 
Emolument defined, 8 89 
Evidence In action to recover, 8 99, p. 362 
Exaction of illegal compensation as breach of of¬ 
ficial bond, § 101, p. 463 

Existence of office though position carries no sal¬ 
ary or emoluments, § 1 
Expenses, 8 91, pp. 329-331 
Extra compensation, 

Additional or extrinsic duties, 8 88 
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Oompensation and salaries—Continued, 

Extra compensation—Continued, 

Compelling oflacers to attend elections with¬ 
out extra compensation previously pro¬ 
vided as change of compensation, § 95, p. 
354 

Grant for services rendered, § 96, pp. 366-358 
Performance of additional duties or duties of 
another office hy holder of office whose 
pay is fixed by law or regulation, § 87 
Fees, generally, post 
Fixed salaries, § 93, p. 386 
Form and elements, S§ 89-92, p. 326-334 
Holding over as affecting right to, § 85 
Honorary officers defined, | 3, pp. 104, 105 
Increase. Change of compensation, generally, 
ante, under this head 

Injunction against de facto officer’s receipt of 
emoluments of office, § 144, p. 445, n. 30 
Interest on claim for compensation, $ 99, p. 363 
Membership in body increasing emoluments of of¬ 
fice as affecting eligibility to office, J 21 
Mileage, | 91, pp. 329-331 
Neglect of duty as affecting right to compensa¬ 
tion, $ 83, p. 322 

Nonperformance of duty as excused by failure to 
provide salary, § 114, p. 404 
Occupancy of two offices, § 87 
Office as tight to exercise public or private em¬ 
ployment and take fees and emoluments 
thereof, 8 1 

Parties to action for, 8 99, p. 362 
Payment, § 99, pp. 359-363 

Deputies or assistants, § 150 
Recovery of compensation unlawfully paid, § 
101 

Pensions, generally, post 
Per diem allowance, § 90, p. 327 
Performance of duties as essential to right to, § 
83, pp. 320-322 
Period of, 8 93, pp. 334-339 
Persons who may fix amount, 8 93, pp. 336, 337 
Pleadings in action for, $ 99, p. 362 
Population, compensation based on, post 
Procedure for recovery of, § 99, pp. 361, 362 
Prospective emoluments of public office as prop¬ 
erty, 8 6, p. 117, n. 87 
Recovery, 

Amount of recovery of compensation, | 99, pp. 
362, 363 

Compensation paid to deputy, f 150 
Compensation unlav^lly paid or exacted, 8 
101 

De facto officer or usurper, from, § 100 
Salary in action for wrongful removal, 8 70 
Removal as affecting right to, 8 86, pp. 323, 324 
Restrictions against change after election or ap¬ 
pointment or during term, 8 95, pp. 342-356 
Right, of de facto officer to, 8 145 
Right * to compensation in general, 88 83-88, pp. 
319-326 

Right to office and its emoluments, § 73, pp. 308- 
319 

Salary and emolument distinguished, 8 89 
Salary as excluding allowance of any other com¬ 
pensation, 8 90, p. 327 
iSheriffs, post 


Compensation and salaries—Continued, 

Special contracts relating to, § 83, p. 322, n. 76 
Splitting services or duties as affecting amount, 8 
93, p. 336 

Statutory provisions, post 
Suspension as affecting right to, § 86, pp. 324, 325 
Test of status as officer or employee, 8 5, p. 110 
Vacation pay, 8 89 

Veteran denied preference in appointment, § 35, 
p. 183 

Complaint, declaration or petition. 

Damages, action for, against officers for failure 
to approve official bond, § 39, p. 194 
Officers, action against, § 132, pp. 428, 429 
Official bond, action on, 8 176, pp. 478-480 
Recovery, 

Moneys received by officer, action for, 5 123, 
p. 416 

Office, action or proceeding for, 8 79, p. 317 

Concealment of documents or books as offense, § 133, 
pp. 433, 434 

Conclusions, public tribunal’s conclusion as one of 
law reviewable by court or one of fact, § 108, p. 
389, n. 48 
Conclusiveness, 

Construction of rule or regulation by public body, 
§ 107, p. 381 

Decision or determination of board, § 108, p. 384 
Board’s determination of its Jurisdiction, 8 
108, p. 383 

Findings of public board or body, f 108, p. 384 
Judgment, 

Against principal as evidence against sureties 
on official bond, § 172 

Judicial proceeding for removal, § 67, pp. 298, 
294 

Orders of boards or commissions, § 108, p. 385 
Settlement of accounts of officer, j 122 

Concurrent action of different bodies in appointment 
of officer, 8 32 
Conditions, 

Actions for breach of conditions of official bond, 88 
168-177, pp. 471-486 

Delivery of official bond on condition, 8 159 
Demurrer for variance between condition of bond 
and declaration in action on official bond, 8 
175, p. 481 

Judicial review of acts or decisions of public 
boards or bodies, § 108, p. 386 
Pleading conditions of bond in action on official 
bond, § 176, p. 479 

Resignation conditionally, 8 55, pp. 226, 227 
Withdrawal, 8 55, pp. 228, 229 
Summary remedy for breach of condition of of¬ 
ficial bond, 8 167 

Conditions precedent. 

Actions, 

Official bonds, 8 169 

Recovery of compensation from de facto of¬ 
ficer or usurper, § 100 

Review of removal or demotion, action for, § 
66, p. 280 

Executive’s power to fill vacancies, 8 51, p. 215 
Exhaustion of other remedies as condition to 
court’s interference with or review of acts 
of board or commission, 8 108, pp. 388, 389 
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Conditions precedent—Continued, 

Suspension of civil service employees, 5 58, pp. 
234, 235 

Conduct, 

Abandonment of ofllce by misconduct, § 58, p. 230 
Accountability of de facto deputy for conduct, § 
154 

Actions on official bonds for misconduct, §§ 168- 
177, pp. 471-485 

Adjudication or declaration of vacancy caused by 
officer’s misconduct, necessity, § 50, pp. 211, 
212 

Certiorari to review veteran’s discharge for mis¬ 
conduct, § 66, p. 287 
Common law offenses, § 133, pp. 430-432 
Criminal responsibility for conduct, §§ 133, 134, 
pp. 430-438 
Definitions, 

Misconduct in office, § 60, pp. 250, 251; § 133, 
p. 434 

Misconduct in office for which liability may be 
imposed on officer, § 125, p. 418, n. 76 
Evidence in removal or demotion proceedings, § 
66, p. 279 

Forfeiture of office by misconduct, § 57 
Fraud, generally, post 

Impeachment for misconduct, § 68, pp. 295-297 
Liability for. 

Acts or omissions, §§ 125-129, pp. 417-425 
Misconduct in exercise of judicial powers and 
duties, § 127, pp. 420-423 

Liability on official bond for misconduct, § 155, p. 
452; § 161, p. 459 

Maleonduct as ground for removal, § 60, pp. 250, 
251 

Malfeasance, generally, post 
Malpractice, generally, post 
Measure of damages recoverable in action on bond 
for misconduct, § 177, p. 485 
Misfeasance, generally, post 
Negligence, generally, post 
Nonfeasance, generally, post 
Notice or statement of grounds in proceedings for 
removal or demotion, § 06, pp. 275, 276 
Occupant’s conduct causing vacancy in office, § 50, 
p. 207 

Offenses, generally, post 

Official misconduct, generally, post 

Pleading, 

Action against officer for misconduct, § 132, 
pp. 428, 429 

Judicial proceeding for removal for miscon¬ 
duct, § 67, pp. 291, 292 

Prosecution and punishment for misconduct, f 134, 
pp. 435-438 

Hemoval or demotion on ground of misconduct, § 
60, pp. 250, 251 

Civil service employee, § 62, p. 260 
Criminal conduct, § 60, pp. 249, 254, 256 
Discharged soldier, | 63, p. 269 
Willful misconduct, § 60, pp. 251, 252 
Confidential clerks within exempt class under civil 
service law, § 84, p. 170, n. 40 
Confidential positions, protection of laws relating to 
removal of war veteran, § 63, p. 271 
Confirmation, 

Appointment to fill vacancy in office, § 52 


Confirmation—Continued, 

Nomination by one body by another body, § 32 
Proof of confirmation of appointment by Senate, 

§ 36 

Congress, 

Constitutional prohibition against member holding: 
office of trust, profit or honor in state, § 23,. 
p. 146, n. 33 

Judge’s ineligibility for office of member during: 
term of judgeship, § 23, p. 141 
Consanguinity to appointing power as disqualification 
for office, § 22 
Consent, 

Another body to removal of officer by executive 
act, § 65 

Obligee as condition precedent to action on official 
bond, § 169 

Withdrawal of resignation, § 65, p. 229 
Consolidation of offices, §§ 8,10, pp. 119-123 

Dual office prohibition as affecting, § 23, pp. 14r,. 
148 

Constables, 

Application of restriction against change of com¬ 
pensation during term, § 95, p. 348 
Officers of the law, § 2, p. 102 
Statutory prohibition against holding two offices, 
§ 23, p. 138, n. 62 
Constitutional office, 

Abolition, § 10, p. 121 

Legislature’s power to create, § 9, p. 119, n. 27 
Constitutional officers. 

Added or altered duties as within coverage of 
bond, § 161, p. 469 

Legislature’s power to prescribe, increase or di¬ 
minish duties, § 111 

Persons within restrictions against change of 
compensation after election or appointment 
or during term, § 95, pp. 346, 347 
Power and authority in general, § 102, p. 366 
Right to perform duties until legally removed or 
legally disqualified, § 64(1) 

Statutory prohibition against individual interest 
of officer in contract, § 116, p. 407 
Constitutional provisions. 

Abolition of office, § 10, p. 121 
Absence as affecting right to compensation, § 83^ 
p. 322 

Acts under unconstitutional authority, liability of 
officer for, § 126, p. 419, n. 93 
Amendment to constitution. Amendment, general¬ 
ly, ante 

Appeal in judicial proceedings for removal, § 67„ 
p. 294 

Appointments, 

Civil service system, § 34, pp. 172-175 
Fill vacancy until election, § 53, pp. 217, 218 
Bond as qualification for office, § 39, pp. 192-194 
Change of terms of office, § 47, pp. !^0-202 
Citizenship as qualification for office, § 13 
Civil service systems, § 34, pp. 162-182 
Classification of public offices, § 3, p. 104 
Commission or conviction of crime as disquallfica- 
tion for office, § 24 
Compensation, 

Change of compensation, §§ 94-97, pp. 339-^ 
Extra compensation after services rendered^ 
{ 96, pp. ^6-358 
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Constitutional provisions—Continued, 

Compensation—Continued, 

Form and elements, §§ 89-92, pp. 326-334 
Limitation on amount, § 93, pp. 337, 338 
Mode of payment, § 99, p. 359 
Prohibition against holding two lucrative of¬ 
fices or offlices of emolument, § 23, pp. 144- 
148 

Right to compensation, § 83, pp. 321, 322 
Consideration of constitutional provision in deter¬ 
mining meaning of **public office”, § 2, p. 100 
Construction of constitutional or statutory provi¬ 
sions, generally, post 
Creation of office, § 9 

Creation by constitutional provision as ele¬ 
ment of office, § 6, pp. 113, 114 
De facto officer in constitutional government, § 
136 

Determination whether statute is constitutional 
before obedience to statute by officer, § 114, p. 
404 

Devotion of officers’ time to duties, § 115, p. 406, n. 

.28 

Duration and expiration of term of office, § 46 
Elections, 

Fill vacancies, § 62 
Recall, § 69, pp. 300, 301 

Elective officers of counties, cities, etc., as public 
officers of state, § 3, p. 104, n. 46 
Expenditure of public funds for administration 
of unconstitutional act as misapplication of 
funds, § 118, p. 409, n. 64 
Grounds for. 

Impeachment, § 68, p. 296 
Removal from office, § 60, pp. 245-255 
Hearing on, , 

Removal of officer^ § 51, p. 255 
Suspension from office, § 58, 238, 239 

Holding of other office or employment as affecting 
eligibility to office, § 23, pp. 136-148 
Holding over, f 48, pp. 202-206 
Impeachment of officers, § 68, pp. 295-297 
Incumbent of office created by unconstitutional 
statute as de facto officer, § 136 
Indefinite tenure, § 43 

Intemi)erance or intoxication as ground for re¬ 
moval, § 60, p. 264 

Judicial proceedings for removal or impeaclmient, 
§ 67, pp. 288-295 

Mandatory constitutional or statutory provisions, 
generally, post 

Membership in body creating office or increasing 
emoluments thereof as affecting eligibility to 
office, § 21 
Mileage, | 91, p. 330 

Miscellaneous inatters affecting eligibility to office, 
§ 25 

Mode of filling, 

Office in general, § 27 
Vacancy, § 52 

Nature and d^inition of elective officers referred 
to in, § 2, p. 101, n. 70 

Nature of rights in and to offices as affected by, § 
6, pp. 116, 117 

New Constitution effecting change in officer’s com¬ 
pensation notwithstanding constitutional pro¬ 
hibition against change^ § 95, pp. 846, 347 


Constitutional provisions—Continued, 

Notice on removal of officer, § 51, p. 255 

Oath of office, § 38 

Office of honor defined, § 3, p. 104 

Office of trust defined, § 3, pp. 104,105 

Pensions, § 92, p. 331 

Performance of duties, § 114, pp. 403, 404 

Persons, 

Who may fix compensation of officers, § 93, p. 
337 

Within constitutional restrictions, against 
change of compensation after election or 
appointment or during term, § 95, pp. 
346-348 

Political qualifications for officers, § 16 
Power and authority of officers ha general, § 102, 
pp. 365, 366 

Power to create or declare vacancy or to fix 
. grounds therefor, § 60, p. 211 
Preference to war veterans with respect to re¬ 
moval or demotion, § 63, pp. 267,268 
Prescribing, increasing or diminishing duties of 
officers, § 111 

Promotion of civil service officers or employees, § 
54(2), pp. 219-222 

Property qualifications for office, § 19 
Protection of officers relying on subsequently over¬ 
ruled decision passing on constitutionality of 
statute, § 114, p. 404, n. 8 
Publication of statements of receipts and expendi¬ 
tures of public funds, § 121 
Qualification for office, § 37 
Recall of officers, § 69, pp. 297-301 
Reclassification of civil service employee’s posi¬ 
tion to higher grade, § 54(2), p. 220 
Registration as voter as essential to eligibility for 
office, § 14 

Reimbursement of treasury for public funds ex¬ 
pended in violation of, § 118, p. 409, n. 64 
Reinstatement, § 72, pp. 302-308 
Relationship to appointing power as affecting eligi¬ 
bility to office, § 22 
Removal of officer, § 59, p. 242 

Pleasure of appointing authority, § 59, p. 245; 
§. 60, p. 247 

Residence as qualification for office, § 15 
Restrictions on. 

Implication of power to remove from power 
of appointment, S 69, pp. 244, 245 
Legislature’s power to fix qualifications for 
office, § 11, p. 125 

Seniority rights among civil service employees, § 
54(2), pp. 221, 222 

Sex as affecting eligibility to office, § 18 
Strict compliance with Constitution as duty of 
law enforcement officer, § 114, p. 404, n. 6 
Suspension from office, § 58, pp. 233-240 
Term and tenure of office, §§ 42-47, pp. 198-202 
Officer holding over after expiration of term 
as de jure officer, § 4, p. 107 
Time of change of coinpensaUon, § 95, pp. 349, 350 
Transfer of persons in civil service, § 54(3), pp. 
222-226 

Validity of acts of de facto officers under uncon¬ 
stitutional statute, § 146, p. 447, n, 45 
Veterans’ preference in appointment § 35, pp. 182;- 
190 
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Construction, 

Civil service rules and regulations, § 34, p. 168 
Complaint in action against officers, § 132, p, 429 
Official records to uphold validity of oath of office, 

§ 38 

Orders of hoards, § 108, p. 385 
Review or control by courts of officer’s construc¬ 
tion of law, § 106, p. 374, n. 58 
Rules and regulations of public boards and com¬ 
missions, § 108, p. 381 

Construction of constitutional or statutory provisions, 
Acts of officer as crimes, distinction between of¬ 
fice and employment, § 5, p. 109 
Ad interim appointments to fill vacancies, § 51, 
p. 214 

Amount of compensation, § 93, pp. 338, 339 
Causes for removal from office, § 60, p. 247 
Change, 

Compensation, § 94, p. 340 
Term of office, § 27, pp. 201, 202 
Civil service provisions, § 34, pp. 163,164 
Delivery of books and paraphernalia of office to 
successor, § 77, p. 312, n. 30 
Determine meaning of term “public office”, § 2, p. 
100 

Dual or extra compensation, § 87 
Elections to fill vacancies, § 52 
Eligibility for office, § 11. p. 126 
Fees of office, § 90, pp. 327-329 
Fixing term of office, § 44, pp. 198, 199 
Forfeiture of office, § 57 
Grounds for suspension, § 58, pp. 236-238 
Holding of other office or employment as affect¬ 
ing eligibility to office, § 23, pp. 13t)-148 
Imprisonment for failure to deliver papers and 
paraphernalia of office to successor, § 77 
Ineligibility of officers of executive departments to 
other office, § 23, p. 144 

Judicial proceedings for removal of officer, § 67, 

p. 288 

Majority, 

Persons or officers empowered to act may ex¬ 
ercise power, § 100, p. 395, n. 95 
Public board or body as quorum to transact 
business, § 109, pp. 395, 396 
Mandatory or directory character, 

Ihitles of officers, § 113, pp. 309-402 
Time for performance of duties, $ 114, pp. 
404-406 

Membership in body creating office or increasing 
emoluments thereof as affecting eligibility to 
office, § 21 

Offenses by statute, $ 133, p. 433 
l>enslons, § 92, p. 331 

Performance of duties of officer, § 114, p. 404 
Personal, 

Action against officer for improper construc¬ 
tion of law in discharge of duties, § 125, 
p. 4X8 

liability on officers failing to take bond from 
contractors, § 130 

Population, compensation based on, § 93, p. 336 
Power and authority of officers, § 102, p. 3C6 
Power of appointment or membership in appoint¬ 
ing body as affecting eligibility to office, § 20 
Power to fill vacancy in office, § 51, p. 212 
Property qualifications for office, § 19 


Construction of constitutional or statutory provisions 
—Continued, 

Qualifications for office, § 11, p. 126 
Qualifying for office, § 37 
Recall of officers, § 69, p. 298 
Removal of officer, § 69, pp. 242,243 
Restrictions against change of compensation after 
election or appointment or during term, § 95, 
p.343 

Reversal by board of its determination, § 108, p. 
385, n. 3 

Special submission of recall to voters, § 69, pp. 
300, 301 

Tenure of employment, § 42 
Time for bringing action on official bond, | 173, p. 
475 

Transfer of persons in dvil service, § 64(3), pp. 
222-226 

Veterans preference, § 35, pp. 182, 183, 185-187. 
Wrongful withholding or misappropriation of pub¬ 
lic funds, § 118, p. 409, n. 63 

Contest, 

Election, post. 

Period of compensation as affected by contest as 
to right to office, § 93, p. 339 
Continuance, 

Right to pension, § 92, p. 333 
Test of status as officer or employee, $ 5, pp. 112, 
113 

Contractors, personal liability on officers failing to 
take bond from contractors, original contract as 
contract of officers, § 130 
Contracts, 

Action against officers to enforce rights arising 
out of contract, § 132, p. 427 
Agreement on compensation by contract of hiring 
as affecting status as officer or employee, § 5, 

p. 110 

Civil service laws as affecting, 

Employment under implied contract of hire, § 
34, p. 172, n. 67 

Validity of contract with independent con¬ 
tractor, § 34, pp, 166, 167 
Creation of office, § 9t 

Evidence to support conviction for being inter¬ 
ested in public contract, § 134, p. 438, n. 42 
Bxerci.se of power to contract, § 103, p. 371, n. 22 
Inapplicability of statutes relating to employees 
under contract of hire to public officers, § 5, p. 
lOD 

Individual or personal interest of officers in, § 116, 
p. 407 

Inference in prosecution of officer for being in¬ 
terested in, § 134, p. 437 

Invalidity of contract of employment In violation 
of civil service examination requirement, § 
34, p. 176, n. 10 

Offense by interest In, § 431, p. 432 
Performance of duties of either of two offices held 
for less than legal compensation, § 87 
Personal liability on, § 130 
Pleading in action to charge officer on, { 132, p. 
429 

Power and authority, § 102, p. 370 

Board to make contracts beyond its term, { 
107, p. 379 

Public office as not held by, § 6» p. 117 
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Contracsts--Oon11iiried, 

Right to compensation aas dependent on, or af¬ 
fected by, contract, § 83, p. 822 
Surety on official bond for sum beyond which he 
shall not be liable for loi^ occasioned by princ^ 
ipal, § 161, p. 464 

Violation of statute as to officer’s interest in con¬ 
tract as indictable, S 133, p. 431, n. 24 
Contributions, 

Reduction of employee’s contributions to annuity 
by workmen’s compensation award, § 92, p. 334 
Retirement funds, § 92, p. 332, n. 21 
Statement as to contributions on filing petition for 
recall, § 69, pp. 299, 300 
Conversion, 

Action for conver^on to recover funds received 
by officer, § 123, pp. 415-417 
Officer’s liability for interest from conversion of 
funds, § 118, p. 410 

Pleading in action on official bond, | 175, p. 480 
Public funds. Funds, generally, post 
Convict guards as civil officers, | 3, p. 104 
Conviction of crime. 

Compensation to officer removed for conviction 
after reversal of, § 86, p. 324 
Disqualification for office, $ 24 
Forfeiture of office by sentence to imprisonment, 
§ 57, p. 233 

Ground for removal, § 60, pp. 254, 255 
Legislature’s power to fix qualifications for office, 
effect of constitutional provision disqualifying 
persons convicted, S 11, p. 125 
Punishment on conviction, § 134, p. 438 
Reregistration as voter after conviction as essen¬ 
tial for eligibility for office, § 14 
Retrospective operation of statute for restoration 
to office of convicted officer, § 72, p. 303 
Usurpation of office, § 82 
Vacancy in office on, § 50, p. 208 
Coroners, application of prohibition against change of 
compensation during term, § 95, p. 348 
Corx)oration commission, ineligibility of legislator to 
appointment as member, § 23, p. 148, n. 6 
Corporations, securing awdS^d of contract to corpora¬ 
tion of which officer Is stockholder or officer as 
offense, § 133, p. 432 

Correction of acts of officer, § 103, p. 373 
Corrupt Practices Act, unlawful method as cause for 
proceeding to oust person for violations* § 60, p. 
248, n. 46 
Corruption, 

Allegations in indictment or information for of¬ 
fense of which corrupt motive is an element, § 
134, pp. 436, 437 

Common law offenses, § 133, pp. 431,432 
Forfeiture of office by, § 57 
Ground for removal, | 60, p. 249 
Costs, 

Actions, 

Against officers, § 132, p. 430 
By officers, § 131 

Judicial proceedings for removal, § 67, pp. 294, 295 
Counsel Attorneys, generally, ante 
^unty, 

Assessors, 

Prohibition against ifiiange of compensation 
during term as applicable to, § 95, p. 348 


County—Continued, 

Assessors—Continued, 

Right to financial aid through board of super¬ 
visors, § 93, p. 335, n. 51 

Attorney, costs in judicial proceeding to remove 
county attorney, § 68, p. 295, n. 92 
Auditor, right to maintain proceedings to try 
right to office, § 79, p. 316, n. 2 
Board or commissions. 

Board of education, 

Compatibility of offices, § 23, p. 134, n. 26 
Construction of provisions prohibiting 
simultaneous holding of offices or 
employment, § 23, p. 138, n. 62 
Holding membership on board and seat 
in legislature, § 23, p. 147, n. 41 
Board of revenue and control, restrictions 
against change of officers’ compensation 
during term as affecting constitutionality 
of establishment, § 95, p. 343, n. 70 
Board of supervisors, increase of compensa¬ 
tion for services as sanitation board mem¬ 
bers as vdthout prohibition against 
change of compensation, § 95, p. 354, n. 7 
Charter commission, constitutional or statu¬ 
tory prohibition against judge holding of¬ 
fice as member, § 23, p. 139, n. 68 
Restrictions on change by county board of 
compensation of officers after election or 
appointment or during term, § 95, p. 343,. 
n. 59 

Charter compensation provisions as applicable to 
incumbents elected before adoption of char¬ 
ter, § 93, p. 335, n. 51 

Classification of public officers as federal, state or 
local, § 3, p. 164 
Clerks, 

Acceptance of less thana legal compensation 
as accord and satisfaction, § 98, p. 359, 
n. 66 

Prohibition against change of compensation 
during term as applicable to, § 95, p. 348 
Collectors, change in fees for collecting drainage 
taxes as unconstitutional increase in com¬ 
pensation, § 95, p. 354, n. 7 
Commissioner, 

Discharge for public moneys as essential to 
eligibility to office, § 25, p. 153, n. 12 
Incompatible offices, § 23, p. 135, n. 26 
Malpractice in office as offense, § 133, p. 434 
Office under state within dual office prohibi¬ 
tion, § 23, p. 147, n. 34 

Controller, incompatibility of office of assistant 
. district attorney and office of county control¬ 
ler, § 23, p. 138, n. 62 

Districts, cessation of district offices on aboli¬ 
tion of district, § 10, p. 121, n. 57 
Officers in general. 

Change in compensation after election or ap¬ 
pointment and before beginning of term,. 
§ 95, p. 349, n. 59 

Combined service for state and county affect¬ 
ing period of service essential for pension,. 
§ 92, p. 333, n. 36 

Compensation based on property or poptilation 
as not within prohibitions against change- 
m compensation, § 95, pp. 351, 352 
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County—Continued, 

OflBicers in general—Continued, 

Constitutional provisions for term and tenure 
of oflSce, application, § 42 
Construction, 

Constitutional or statutory prohibition 
against holding more than one office 
or employment, § 23, p. 138, n. 62 
Constitutional provision for holding over 
until successors are qualified, § 48, p. 
204, n. 13 

Elective officers of counties as state officers, § 
3, p. 104, n. 46 

Eligibility of holder to legislature, § 23, pp. 
143, 144 

Filing claim prior to action against officer 
for negligence, § 132, p. 427, n. 74 
Limitation of action for compensation, J 99, 
p. 362 

Persons within restrictions against change of 
compensation during term or after elec¬ 
tion or appointment, § 95, pp. 346-348 
Power of le^slature to fix terms of office, § 
44, p. 198, n. 30 

Recovery of compensation unlawfully paid or 
exacted, § 101 

Removal from office as penalty on conviction 
of crime, § 134, p. 438, n. 60 
Time of change of compensation, § 95, p. 349 
Patrolmen, construction of provisions prohibiting 
simultaneous holding of offices, § 23, p. 138, n. 
62 

Political party central and executive committee 
members as public officers, § 2, p. 100, n. 56 
Registers, restriction against change of compensa¬ 
tion during term as applicable to, § 95, p. 
348 

Road and bridge department employees,, interest- 
bearing warrants as within constitutional 
prohibition against extra compensation, § 96, 
p. 357, n. 48 

School commissioner, incompatible offices, § 23, p. 
135, n. 20 

Sux>erintendent of schools, 

Holding office of superintendent and that of 
member of legislature, § 23, p. 147, n. 41 
Incompatible offices, $ 23, p. 135, n. 26 
Supervisors, 

Compatible offices,} 23, p. 134, n. 20 
Incompatible offices, § 23, p. 135, n. 26 

Increase of compensation for servi<‘es as sani¬ 
tation board members as outside prohibi¬ 
tion against change of compensation, § $>5, 
p. 354, n. 7 
Treasurer, 

Agency substituted in place of, as quasi pub¬ 
lic officer, § 2, p. 103 

Change in compensation on change of duties, 
§ 95, p. 354, n. 7 

Prohibition against change of compensation 
during term as applicable to, $ 95, p. 348 

Courts, 

Agent or officer of court as Judicial officer, § 3, p. 
105 

Clerks of courts, generally, ante 
Compelling return from officer of illegally exacted 
property, § 118, p. 409 


Courts—Continued, 

Control by courts, 

Acts or decisions. 

Boards or other bodies, § 108, pp. 386-394 
Officers, § 105, pp. 374-378 
Discretion of executive and administrative . 
officials effecting removal of officer, $ 66, 

p. 280 

Correction of determination as to suspension of 
officer, § 68, pp. 239, 240 

Declaration of invalidity of election or appoint¬ 
ment as causing vacancy in office, § 50, p. 209 
Determination whether one is lawfully occupying 
elective office, § 73 

Direction of appointment of veteran, § 36, p. 188 
Inquiry into jurisdictional facts on which suspen¬ 
sion is based, § 58, pp. 239, 240 
Interference with governor’s action in removal of 
officers, § 66, p. 281 

Judicial office as including courts of record and 
courts not .of record, § 3, p. 105 
Judicial proceedings for removal or impeachment 
of officers, § 67, pp. 288-295 
Leave of court to sue as condition precedent to 
action on official bond, § 169 
Modification of constitutional prohibition against 
change in compensation by constitutional 
amendment, § 95, p. 346 

Necessity of judicial declaration or adjudication 
of vacancy in office, § 50, pp. 211, 212 
Officer’s liability for loss by failure of depositary 
designated by court’s unauthorized order, § 
119, p. 412, n. 2 

Officers of de facto courts as de facto officers, $ 
136 
Fower, 

Compel officers to give new or additional 
bonds, § 40 

Create or declare vacancy in office or to fix 
grounds therefor, § 50, p. 211 
Express power as essential to court’s removal 
of officer, § 59, p. 241, n. 63 
Extend expired eligible list under civil serv¬ 
ice system, § 34, p. 181, n. 91 

Preliminary investigation looking to suspension of 
officer, § 58, p. 238 

Province of court and jury in judicial proceeding 
for impeachment or removal, § 67, p. 293 
Quasi-judicial functions in hearings as to em¬ 
ployee performance, § 28, p. 157, n. 71 
Review by courts. Review, generally, post 
Creation of office, §§ 8, 9 

Membership in body creating office as affecting 
eligibility to office, § 21 

Office and employment distinguished with respect 
to mode of creation, | 6, pp. 113, 114 
Right to. 

Compensation for office created by unconstitu¬ 
tional statute, I 83, pp. 322, 323 
Hold public office created by statute, § 6, p. 
118, n. 99 

Credibility, 

Judicial review of administrative officer’s deter¬ 
mination of credibility of evidence^ $ 105, p. 
376, n. 76 
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Credibility—Continued, 

Witnesses, 

Determination, 

Court on review of discharge or demotion 
of war veteran, § 66, p. 2S7 
Removal or demotion proceedings, § 66, p. 
279 

Interference by court with removing author¬ 
ity’s determination of credibility, § 66, p. 
281 

Jury question in judicial proceeding for im¬ 
peachment or removal, § 67, p. 293 
Crimes and criminal responsibility. Offenses, gener¬ 
ally, post 

Cross-examination, 

Hearing by oflScer, § 103, p. 373 
Witnesses in hearing or trial for removal dr de¬ 
motion, § 66, p. 278 
Cumulative official bonds, § 162, p. 466 

Sureties on all bonds as defendants in action for 
officer’s breach of duty, § 174, p. 478 
Curative acts, validation of oath ot office, § 38 
Custody, 

Funds, post 

Bonds of officers, ante 
Property, |§ . 118-124, pp. 408-418 
Customs and usages as affecting power and authority, 
§ 102, p. 366 
Damages, 

Amount of recovery in action on official bond, § 
177, pp. 484, 485 

Demand as condition precedent to action on offi¬ 
cial bond to recover, § 169 
Liability for acts or omissions, §§ 125-120, pp. 
418-425 

Liability on official bond, f 161, pp. 463, 464 
Negligence in performance of duties relative to 
discharge of subordinate, § 59, p. 244 
Pleading in action on official bond, § 175, p. 479 
Recovery in action against officers, § 132, pp. 429, 
430 

Usurpation of office, § 81 
Wrongful, 

Reduction of compensation, § 97 
Removal, § 70 

Dates, undated resignations, § 55, pp. 226, 227. 

De facto officers, §§ 135-147, pp. 438-449 

Acting although Ineligible or without qualifica¬ 
tion, § 139 

Acting under invalid or irregular election or ap¬ 
pointment, § 140 
Actions against, § 132, p. 427 
Actions by, § 131 
Appointment, 

Other officers, § 146, pp. 448, 449 
Subordinates, § 30, p. 159, n. 5 
Bonds, 1160 

Liability on bond with respect to accounting 
for, or return of, compensation or fees, 
1161, p. 463 

Civil service laws relative to removal or demotion, 
application, § 62, p. 263 

Color of right or title or authority, etc., 8f 138- 
142, pp. 442-445 
Compensation, 

Disbursing officer’s reliaince oh apparent title 
of officer de facto, $ 83» p. 321, n. 62 


De facto officers—Continued, 

Compensation—Continued, 

Payment, § 99, pp. 360, 361 
Recovery of compensation from de facto offi¬ 
cer, § 100 

Right to eompensatlon or other emolument, § 
145 

Constitutional or statutory provision for removal 
of officers for cause as applicable to de facto 
officers, § 60, p. 246, n. 15 
Criminal responsibility, § 147 
Defined, § 4, pp. 106-108; § 135, pp. 438-440 
Deputies, § 154 

Existence of office essential to existence of, § 136 
Injunction against, 

De facto officer’s receipt of fees or emolu¬ 
ments of office, § 144, p. 445, n. 30 
Exercise, or interference with exercise, of of¬ 
fice, § 144 

Liabilities, § 146, pp. 446-449 
Officers holding over, § 141 
Persons who are, §§ 135-142, pp. 438-445 
Possession of office and performance of duties as 
prerequisite to existence of, § 137 
Posi^ssion of office pending contest, § 78 
Principal on failure to give new official bond on 
surety’s application for release, § 165, p. 470 
Removal, §143 
Rights, § 146, pp. 446-449 
Unauthorized assumption of office, § 142 
Usurper or intruder and de facto officer distin¬ 
guished, § 4, p. 108 
Validity of acts, § 146, pp. 446-449 
De jure officers. 

Action for compensation when de facto officer is 
incumbent, § 99, pp. 360, 361 
Civil service laws relative to removal or demo¬ 
tion, application, § 62, p. 263 
Compensation, 

De jure officer holding over, § 85 
Recovery of compensation from de facto offi¬ 
cer or usurper, § 100 

Right to compensation as dependent on de 
jure holding, § 83, p. 320, n. 57 
Defined, § 4, pp. 106-108 

Existence of de jure officer and de facto officer at 
same time, § 137 

Holding by de jure officer of another office as de 
facto officer, § 139 

Officer holding over after expiration of term, §* 
48, p. 204 

Officers within statutory provisions changing 
terms of office, § 47, p. 202 
Ouster by injunction, § 144, p. 446, n. 30 
Death, 

Appropriation for, as change in compensation 
within prohibition, § 95, p. 266 
Benefits, § 89 

Deputy’s representation of principal in case of, § 
161 

Member of board as affecting power of other 
members to act, § 109, p. 396 
Officer as. causing vacancy in office, § 50, p. 208 
Debt, 

Action on official bond. 

Issues, § 175, p. 481 
Plea in debt, § 176, p. 480 
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Bebt—Continued, 

Action on official bond—Continued, 

Setting out bond or condition in pleading, § 
175, p. 479 

Appropriation to officer’s debts, compensation due 
deputies, § 150 

Exercise of power to contract debts, § lOQ, p. 371, 
n, 22 

Decisions, 

Civil service board or commission on appeal from 
discharge or demotion, § 66, pp. 285, 286 
Judicial officer defined, § 3, p. 105 
Officer’s liability for payment of public funds pur¬ 
suant to overruled court decision, § 118, p. 
409, n. 64 

Public board, § 108, p. 384 
Keview or control by courts of decisions of, 
Officers, § 105, pp. 374-378 
Public boards or bodies, § 108, pp. 386-394 
Declaration, 

Complaint, declaration or petition, generally, ante 
Power to declare vacancy in office, § 50, p. 211 
Declination of office, § 37 
Decrease, 

Compensation and salaries, ante 
Duties of officer, § 111 
Defalcations, 

Period of liability on official bonds, § 163, pp. 465- 
468 

Pleading defalcation in action on official bond, § 
175, p. 480 

Presumptions and burden of proof in action on of- 
cial bond, § 176, pp. 482, 483 
Questions for Jury In action on official bond, § 
177, p. 484 

Default, 

Actions on official bonds for breach of conditions, 
§§ 168-177, pp. 471-485 
Definitions of default and defaulter, § 25 
Dischai-gc of sureties on official bonds, § 165, pp. 
468-470 

Judgment on default as condition precedent to ac¬ 
tion on official bond, § 160 
Nature and existence of liability on official bonds 
in general. §§ 155-160, pp. 452-455 
Payment of public funds as disqualifying for of¬ 
fice, 8 25 

Period of liability on official bond, 88 162, 163, pp. 
465-468 

Scope and extent of liability on official bond, § 
161, pp. 455-465 

Defects, 

Bonds of officers, 8 1^7 

Suggestion of defect in bond in complaint in 
action on, § 175, p. 479 
Petition for recall* 8 60, p. 300 
Pleading in Judicial proceedings for removal, § 
67, p. 202 
Defenses, 

Action to recover funds received by officer, § 123, 
p. 416 

Official bonds, actions on, § 171 
Proceedings for refusal to accept office, i 7 
Definitions generally, 88 1» 2, pp. 96-103 
Aggrieved, 8174, p. 476, m 81 
Allowance^ 8 20, p. 327 


Definitions generally-^-Oontlnued, 

Approval as pertaining to fixing of salaries, 8 23, 
p. 336 

Assistant, 8 148 
Associates in office, § 22 
Candidates for positions, 8 24, p. 164, n. 65 
Cause sufficient or necessary to authorize removal 
from office, § 60, pp. 247, 248 
Civil office in this state, § 16 
Color of ofiSce, § 161, p. 461 
Compensation, § 86, p. 324, n. 94 
Confidential relation, f 63, p. 271 
Corruption, § 133, p. 431 
Corruption in public office, § 133, p. 431 
Corruptly, § 133, pp. 431, 432 
De facto officer, § 4, pp. 106-108; § 135, pp. 438- 
440 

De Jure officer, § 4, pp. 106-108 

Default, 8 25 

Defaulter, § 25 

Deputy, 8 148 

Discretionary duty, § 112 

During tenn, § 95, p. 349, n. 60 

During the World War, § 35, p. 186, n. .55 

Drunkenness, § 60, p. 254 

Eligible, § 11, p. 125, n. 89; § 11, p. 127 

Emolument, $ 23, p. 145, n. 29; § 89 

Ex-servicemen, § 35, p. 186, n. 61 

Extra compensation, 8 96, p. 357 

Fixed as pertaining to salaries, 8 23, p. 336 

Full hearing, § 58, p. 238 

Holding over, § 48, p. 202 

Impeachraeni 8 6^ p. 295 

Incompetency, § 60, p. 253 

Incumbent, 8 50, p. 207, n. 52 

Inefficiency, 8 60, p. 253 

Ineligible, 8 23, p. 137 

Infamous crime, 8 50, p. 208, n, 63 

Intruder, 8 4, p. 108 

Jurisdiction, § 67, p. 289 

Just cause for discharge of civil service em¬ 
ployee, 8 62, p. 261 
IfTieratlve office, § 23, p. 145, n. 25 
Maladministration, § 60, p. 251 
Malconduct, § 00, p. 251 
Malfeasance, § 133, p. 434 
Malfeasance in ofiico, 8 163, p. 432 
Mileage, 8 91, p. 330 
Ministerial duties, 8 112 
Misbehavior in office, § 00, p. 251 
Misconduct in office, § 60, pp. 250, 251; 8 163, p. 
434 

Misconduct in office for which liability may be 
imi>osed on officer, 8 125, p. 418, n. 70 
Misfeasance in office, 8 166, p. 432 
Neglect of duties, § 00, pp. 252, 253 
Negligence, 8 125, p. 418, n. 82 
Nonpartisan merit basis, 8 64, p. 164, n. 65 
Office, 8 23, p. 137; 8 23, p. 146, n. .33, 34 ; 8 47, p. 
202 

Officer, 81; 8 47, p. 202; 8 48, p. 205 ; 8 95, p. 347 

Officer of the law, 8 2, p. 102 

Official, 8 2, p. 102 

Official business, § 110, p. 397, n. 29 

Official misconduct, 8 60, p. 250; . 8133^ p. 432 

Oppression by officer, § 133, p, 434 

Pension, 8 92, pp. 331, 332 
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Definitions generally-H3ontinued, 

Person aggrieved, § 174, p. 476, n. 81 
Person holding an oflice or public trust, f 48, p. 
205 

Persons, § 34, p. 164, n. 65 
Positions, f 34, p. 1^ n. 65 
Promotion, § 54(2), p. 219, n. 12 
Public money, § 25 
Public office, § 2, pp, 97-101 
Public officer, | 2, pp. 101-103 
Removal from office, § 59, pp. 240, 241 
Removal without proper cause, § 62, p. 261 
Resignation, $ 55, p. 225 
Retirement pay, § 92, p. 332 
Suspension, § 58, pp. 233, 234 
Tenure of office, § 42, p. 196, n. 97 
Term of office, } 42 
Treasury, | 25 
Usurper, § 4, p. 107 
Vacancy, § 50, pp. 206, 207 
Delegation, 

Authority by civil service commission to prepare 
and conduct examinations, $ 34, p. 175, n. 
13 

Duties, f 114, p. 404 

Effect on inefficiency as ground for removal, 
§ 60, p. 253, n. 22 
Power, § 104 

Board’s delegation of powers, § 108, p. 382 
Construction of statutes delegating powers to 
officers, j 102, p. 366 

Determination whether power granted by 
legislature is of kind which may be dele¬ 
gated, § 102, p. 365, n. 60 
Discretionary power, § 148, p. 449 
Extend coverage of civil service laws to ad¬ 
ministrator or appointing officer, § 34, p. 
165 

Fix compensation, f 93, p. 337 
Legislature’s power to create office, § 9 
Possession of delegated sovereign power of 
government as test of status as officer, § 
5 , pp. no, 111 

Remove officer, § 59, p. 243 
Delivery, 

Official bonds, % 158 

Conditional delivery, § 159 
Pleading delivery in action on official bond, 8 175, 
p. 479 
Demand, 

Condition precedent to action on official bond, § 
169 

Essential to fix liability for Interest from conver¬ 
sion or misappropriation of funds, $ 118, p. 
410 

Pleading in action on officer’s bond for default in 
turning over moneys collected, § 175, p. 480 
Demotion, §§ 69-71, pp. 240-302 

Action to review administrative board’s or offi¬ 
cer’s proceedings, § 66, pp. 280-288 
Answer or teply in demotion proceedings, § 66, p. 
276 

Civil service laws, § 62, pp. 267-267 
Conduct of hearing or trial in d^otion proceed¬ 
ing, § 66, pp. 278-280 

Grounds for demotion of veteran of military serv¬ 
ice, § 63, pp. 269, 270 


Demotion—Gontinued, 

Hearing or consideration in proceedings for de¬ 
motion, § 66, pp. 276-280 

Necessity of charges, notice or hearing, § 61, p. 
255, n. 48 

Notice or statement of grounds in proceedings for 
demotion, | 66, pp. 275, 276 
Procedure before administrative boards or offi¬ 
cers, § 66, pp. 274-288 

Reinstatement of demoted civil service officer or 
employee, § 72, pp. 303-308 
Review by civil service board or commission of 
demotion, % 66, pp. 284-286, 288 
Seniority with rei^ect to suspension as affected by 
demotion, § 58, p. 236, n. 72 
Veterans, § 63, pp. 267-273 

Civil service commission’s review of demo¬ 
tion, § 66, p. 288 

Demurrer, 

Action on official bond, § 175, p. 481 

Judicial proceeding for removal, S 67, pp. 291, 292 

Departments of government. 

Authority and power to appoint officers in gen¬ 
eral, § 29 

Oonstitutional or statutory prohibition. 

Holding offices in different departments, § 23» 
p. 144 

Holding or performing duties of two or more 
officers in same department, § 23, p. 144 
Officer of department holding or becoming 
candidates for other office, § 23, p. 144 
Executive officer as Including executive depart¬ 
ments, § 3, p. 105 

Exercise by officers in one department of power 
pertaining to another department, § 102, p. 
365, n. 59 

One who acts in behalf of department as public 
agent, § 2, p. 103 

Violation of constitution where officer in one de¬ 
partment performs duties of another depart¬ 
ment, S 114, p. 403, n. 96 

Depositaries, 

Action against depositary for funds deposited by 
officer as condition precedent to action on offi¬ 
cial bond, § 169 

Liability on official bond for loss of funds from? 

depositary’s failure, f 161, p. 462, n. 53 
Obligee’s direction to deposit money in particular 
bank as defense to action on official bond, $ 
171 

Officer’s liability, 

Interest on disobedience to court order re¬ 
quiring deposit of public funds in, § 118,. 
p. 410 

Loss occasioned by depositary’s failure, § 119;. 
pp. 412, 413 

Public depositary as quasi-public official, § 2, pj. 
103 

Deposits, pleading in action on official bond to recover 
for loss of public funds wrongfully deposited, S 
175, p. 478 

Deputies and assistants, |§ 148-154, pp. 449-452 

Actions against deputies and subordinates, § 153 
Allowance of additional deputies or assistants as 
change in compensation within constitutional 
prohibition, § 95, p. 355 
Application of civil service laws, { 34, p. 166 
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Deputies and assistants—Continued, 

Appointment, §§ 148,149 

Deputy’s power to appoint a deputy, § 151 
Attorney general’s assistant as public officer, $ 6, 
p. 116, n. 82 
Clerk of court, 

Compatible offices, § 23, p. 133, n. 20 
Incompatible offices, § 23, p. 135, n. 26 

Compensation, § 150 

Construction of provisions prohibiting simultane¬ 
ous holding of offices, 8 23, p. 138, n. 62 
County officials, persons within restrictions 
against change of compensation during term, 
etc., § 95, pp. 347, 348 
De facto deputy, § 164 

Deduction of expense for assistants on recovery 
of compensation from de facto officer or 
usurper, § 100 
Definition, § 148 
Delegation of duties to. 

Assistant, $ 114, p. 404 
Deputies as affecting inefficiency as ground 
for removal, § 60, p. 263, n. 22 

Exempt class within classified service, § 34, p. 
169, n. 34 

Hearing by deputy of charges against officer or 
employee, 8 66, p. 278 

Incompatibility of office of assistant district at¬ 
torney and county controller, § 23, p. 138, n. 
62 

Justicre of the peace, extra compensation to as¬ 
sistant after services rendered, § 90, p. 357, n. 
51 

Liability on official bond for acts of deputies, 
8 161, p. 466 

Manner of acting, 8 152 
Notice and hearing on removal, 8 01» p. 256 
Officer’s liability for acts or omissions of, 8 128 
Powers, 8 151 

Pre-election agreement of candidate to appoint 
one to deputyship, 8 149 

Protection of statutes relating to removal of war 
veterans, § 03, p. 272 

Respondeat superior doctrine where officer em¬ 
ploys assistant without authority, 8 128, p. 
424, n. 32 
Sheriffs, 

Application of restrictions against change of 
compensation during term, 8 95, p. 348 
Compatible offices, 8 23, p. 134, n. 20 
Constitutional or statutory prohibition 
against judge holding office, 8 23, p. 139, 
n. 68 

Office of emolument within dual office prohi¬ 
bition, 8 23, p. 145, n. 29 
Status, 8 148 

Tax assessors, application of restriction against 
change in compensation during term, 8 95, p. 
348 

Tenure, 8 149 

Town clei'ks, restrictions against change of com¬ 
pensation daring term as inapplicable to, § 
95, p. 348 
Designation, 

Official designation as test of official status, 8 5, 

p. no 


Designation—Continued, 

Powers and duties by law as element of office, 8 
6, p. 114 

Public officer defined, 8 2, p. 101 
Destruction of documents or books as offense, § 133, 
pp. 433, 434 
Determination, 

iSee, also, Decisions, generally, ante 
Abandonment of office, 8 56, p. 232 
Court on review of acts or decisions of public 
boards or bodies, 8 108, pp. 393, 394 
Discretion of civil service commission in deter¬ 
mination, 

Eligibility to take examination, 8 34, pp. 176, 
177 

Time and place of examinations, etc., 8 34, p. 
176 

Power or authority of officer, 8 102, p. 365, n. 60 
Public board, 8 108, p. 384 
Sufficiency of petition for recall, § 69, p. 300 
Suspension from office, § 58, pp. 238-240 
Dignity of position and duties as test of status as of¬ 
ficer or employee, 8 5, pp. 116, 116 
Diligence in asserting right to reinstatement, 8 72, p. 
303 

Civil service employee’s right, 8 721, pp. 806-308 
Direction of verdict. 

Action for disability benefits, § 89, p. 327, n. 38 
Judicial proceeding for impeachment or removal, 

8 67, p. 293 

Director of state insurance department as executive 
officer, 8 3, p. 105, n. 56 
Directory statutes. 

Duties of officers, 8 113, pp. 399-402 
Neglect of officer to observe directory statute as 
misdemeanor, 8 133, p. 431 
Time for performance of duties, 8 114, pp. 406, 
406 

Disability, 

Benefits, § 89 

Duty to accept office as affected by, § 7 
Eligibility and conditions to right to pension, § 92, > 
p. 333 

Extent of preference to disabled veteran in ap¬ 
pointment, 8 35, p. 188 

Mental or physical disability causing vacancy in 
office, 8 50, pp. 209, 210 

Preference to disabled veterans in promotions, § 
54(2), p. 221 

Probationary appointment of disabled veterans, § 
42, p. 196, n. 9 

Veteran’s preference in appointment as dependent 
on, 8 35, p. 187 

Disbursements. Expenditures or disbursements, gen¬ 
erally, post 

Disbursing officer, liability for wrongful payment of 
public funds, 8 113, PP. 409, 410 
Discharge, 

Civil service, generally, ante 
Removal, generally, post 
iSureties on official bonds, 8 105, pp. 468-470 
Plea in action on bond, 8 175, pp. 480, 481 
Discipline, 

Disciplinary measures with respect to civil serv¬ 
ice employees, 8 54(1) 

Indefinite suspension by way of discipline with¬ 
out hearing, § 58, p. 238 
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Dlscipliiie—Continued, 

Procedure for suspension of civil service em¬ 
ployees for disciplinary purposes, 5 68, p. 239 
Discretion, 

Auditing, allowance or rejection of claims for 
compensation, § 99, p. 360 
Boards, 

Discretion in exercise of power, •§ 107, p. 379 
Interference with or review by court of 
board’s discretion, § 108, pp. 391-^93 
Civil service, 

Appointing officer in selection among candi¬ 
dates certified, § 34, p. 182 
Eeview by court of board’s or officer’s discre¬ 
tion in discharging employee, § 66, p. 283 
Civil service commission, § 34, pp. 167,168 

Classification of portions or offices, § 34, p. 
170 

Determination, 

Eligibility to take examination, | 34, pp. 
176, 177 

Time and place of examinations, etc., | 
34. p. 175 

Examination questions, § 34, p. 176 
Inclusion of education, experience, etc., in 
competitive examinations, § 34, p. 178 
Reclassification of position on change of du¬ 
ties, § 54(2), p. 220 

Review or reconsideration of rating on exam¬ 
ination, § 34, p. 179 

Revocation of appointment, ■§ 34, p, 172, n. 72 
Subclassifleation or grading of positions, § 
34, pp. 171, 172 

Court’s discretion in judicial, proceedings for re¬ 
moval, I 67, p. 288 

De facto officer’s liability for acts within discre¬ 
tionary power, § 146, p. 447 
Delegation, 

Discretionary power or power of discretion, f 
. 104; §148, p. 449 

Duties involving discretion, § 114, p. 404 
Determination of sufficiency of petition for recall, 
§ 69, p. 300 
Discharge, 

Duties, § 114, p. 402 

Probationary civil service employee, § 62, p, 
266 

Duties of discretionary character in general, § 112 
Exercise of power, § 102, pp. 367, 368 
Appoint to office, j 30 

Board’s discretion in exercise of power, § 107, 
p. 379 

Failure to perform discretionary duty as indicta¬ 
ble offense, § 33, p. 431 

Individual or personal interest in matters involv¬ 
ing exercise of, § 116, p. 406, n. 32 
Injunction against exercise of office, § 76, p. 310 
Institution of action to recover funds received by 
officer, § 123, p. 416 
Interference by court. 

Commission’s discretion in removal or demo¬ 
tion of war veteran, § 66, pp. 287, 288 
Officer’s discretion, § 106, pp. 376-378 
Liability, 

Acts or omissions in exercise of discretionary 
powers and duties, § 127, pp. 420, 421 


Discretion—Continued, 

Liability—Continued, 

' Officer having discretionary duties for acts 
beyond scope of authority, § 126, p. ^0, 
n. 95 

Manner of taking ballot in appointment of officer 
by board or legislative body, § 31 
Ministerial officer defined, | 3, p. 106 
Payment of compensation, | 99, p. 360 
Power, 

Delegation of discretionary power ,.or power 
of discretion, § 104; § 148, p. 449 
Deputies or subordinates with respect to dis¬ 
cretionary duties of office, § 151 
Exercise discretion, § 102, pp. 367, 368 
iSuspend officer, § 68, p. 238 

Quasi-judicial officer defined, § 3, pp. 105,106 
Recall of exercise of, § 103, p. 373 
Rejection of officer’s explanation of failure to per¬ 
form duties in removal or demotion proceed¬ 
ings, § 66, p. 279, n. 51 

Removal of officer without notice or hearing, § 
61, p. 265, n. 48 
Review, 

• Abuse of discretion of officer determining suf¬ 
ficiency of petition for recall, § 69, p. 301 
Exercise of discretion, § 103, p. 373 
Inherent power of court to review board’s or 
commission’s refusal to exercise discre¬ 
tion, I 108, p. 387 

Officer’s discretion by court, § 105, pp. 376^ 
378 

Discharge of civil service employee, | 66, 
p. 283 

Public board’s or body’s discretion by court, 
§ 108, pp. 391-393 

Discharge of civil service employee, | 66, 
p. 283 

Rating on civil service examination, § 84, p. 
179 

Test of status as officer or employee, § 6, p. 115, 
n. 74 

Dishonesty as ground for demotion or discharge of 
civil service officer or employee, § 62, p. 260, n. 2 
Disloyalty as ground for removal of civil service em¬ 
ployee, § 62, p. 261 
Dismissal, 

Appeal in judicial proceedings for removal, $ 67, 
p. 294 

Application to remove as bar to its renewal, § 67, 
p. 293 

Civil service, generally, ante 
Removal, generally,, post 

Disqualification for office. Eligibility to office, gener¬ 
ally, post 

Distinctions, f§ 1, 2, pp. 96-103 

De facto officer and usurper or intruder, § 4, p. 
108 

De jure and de facto officers, § 4, p. 107 
Eligible and qualifications, § 11, p. 123, n. 79 
Executive, le^slative, judicial or ministerial of¬ 
ficers and offices, $ 3, pp. 105, 106 
Office and employment, § 6, pp. 108-116 
Tangible property and public office § 6, p. 118, 
n. 5 
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District attorney, 

Absence in military service as causing vacancy in 
office, •§ 50, p. 210, n. 90 
Compatible offices, § 23, p. 134, n. 20 
Conviction of crime as disqualification for office, § 
24, p. 152 

Institution of judicial proceedings for removal, § 
67, p. 200 

Suit to restrain district judge from performing 
duties of his office, S 76, p. 311, n. 2Sf 
District office of United States employment service, 
leave of absence granted from office as binding on 
state civil service commission, § 55, p. 228, n. 40 
Division of emoluments of office where duties per¬ 
formed by several, § 93, p. 336 
Documents, 

Retention until fees are paid, | 90, p. 360 
Statutory offense of falsification, mutilation, de¬ 
struction or concealment, § 133, pp. 433, 434 
Draft board, judge as member of board, § 23, p. 130, 
n. 68 

Draftee as veteran entitled to preference in appoint¬ 
ment, § 35, p. 180, n. 54 

Drafts, evidence in prosecution of officer, § 134, p. 437 
Drunkenness as ground for suspension, § 58, p. 237, 
n. 70 

Dual 'offices, 

Holding, § 23, pp. 133-151 

CJompensation to officer holding dual offices, § 
87 

Holding by de jure officer of another officer as 
de facto officer, § 139 

Necessity of separate official bonds, § 30, p. 103 
Liability on officer’s bond as extending to duties 
of distinct offices, § 101, p. 458 
Duration, 

Definition of public office, § 2, pp. 07-101 
Test of status as ofllcer or employee, f 5, pp. 112, 
113 

Duress, repudiation of resignation procured by, § 55, 

p. 220 

Duties, |§ 110-117, pp. 39(V-108 
Acceptance of office, § 7 

Actions by cltissens to compel ob.servance of official 
duthJH, 8 132, pp. 427-430 
Acts outside official duty as within coverage of 
official bond, 8 161, pp. 459-461 
Additional duties. 

Added duties as within coverage of official 
bond, 8 151, pp. 458, 459 
Discharge of sureties on official bond, 8 155, 
p. 468 

Imposition on existing office as creation of 
new office, 8 5 

Right to compensation as affected by, 8 88 
Agreement to perform duties of either of two of¬ 
fices held for less than legal compensation, § 
87 

Altered duties as within coverage of official bond, 
8 161, pp. 458, 459 

Assignment to officer of another’s dtities as affect¬ 
ed by dual office prohibition, 8 28, pp. 147,148 
Classification, 

Officers and offices as executive, legislative, 
judicial, etc., 8 3, PI>-155,106 
Public officers dependent on duties of officers, 
S3,p. 103,^12 


Duties—Continued, 

Compelling person elected to office to assume its 
duties, 8 7 

Compensation and salaries, generally, ante 
Correlative duty of officer empowered to discharge 
subordinate, § 59, p. 244 
Coverage of official bonds, § 161, pp. 457-459 
Criminal responsibility for violation, §§ 133, 134, 
pp. 430-438 

Definition and nature of public office, § 2, pp. 97- 
101 

Delegation of duties, § 114, p. 404 
Delivery of books and other appurtenances of of¬ 
fice to successor, 8 77 

Deputy’s or assistant’s power to exercise duties 
of principal’s office, 8 151 

Designation by law as element of office, § 5, p. 114 
Determination of sufficiency of petition for recall, 

§ 69, p. 300 

Discretion, generally, ante 
Kngagement in other occupations, § 115 
Executive officer defined, § 3, p. 105 
Extra official duties, 8 115, p. 406, n. 29 
Extrinsic duties as affecting right to compensa¬ 
tion, § 88 

Fixing, increase or diminution of, § 111 
Immunity from liability for acts or omissions in 
performance or discharge of, §§ 125-129, pp. 
417-425 

Imposition of new duties as affected by dual office 
prohibition, § 23, pp. 147,148 
Individual or personal interest in transactions, 5 
110 

Judges, statutory addition to duties as compatible 
with constitutional provision against holding 
other office, 8 23, p. 141 
Judicial officer defined, 8 3, p. 105 
Legislature, assignment of new duties to members 
as affected by disqualification of members 
from other offices, § 23, p. 143 
Liability, 

Officer for acts or omissions in exercise, 
Discretionary duties, 8 127, pp. 420-423 
Ministerial duties, 8 127, pp. 422, 423 
Official lK)nd for fallui’e to properly perform 
office, § 155, p. 452 

Mandatory or directory statutes, time for per¬ 
formance of duties, 8 114, pp. 405, 406 
Ministerial duties, generally, post 
Ministerial officer defined, 8 3, p. 106 
Neglect of duty, 

Abandonment of office, 8 56, p. 230 
Discharge or demotion of civil service officer 
or employee, on ground of, § 62, p. 260, 
n. 2 

Removal on ground of, 8 60, pp. 249, 251-253 
Right to compensation, 8 83, p. 322 
Suspension on ground of, 8 58, p. 237, n. 79 
Nominal damages for breach, 8 132, p. 429 
Office as duty, § 1 
Office defined, 8 1 

Office to which duties of another are annexed as 
single office, 8 9 
Officer defined, 8 1 
Order for recall election, 8 69, p. 300 
Payment of public funds after mistake of law, 8 
118, p. 408 
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Jhities—Continued, 

Performance of duties, § 114, pp. 402-406 

Accrual of cause of action on oflacial bond on 
non-performance, § 173, p. 476 
Constitutional officer’s right to perform duties 
until legally removed or disqualified, § 
54(1) 

Equal division of emoluments of office where 
duties performed by several, § 93, p. 336 
Essential to rights to compensation, § pp. 
320-322 

Extension of time for performance as dis¬ 
charging sureties on official bond, § 165, 
p. 469 

Extra compensation for performing duties of 
another office by holder of office whose 
pay is fixed by law or regulation, § 87 
Failure to perform, 

Abandoximent of office by, § 56, p. 230 
Causing vacancy, § 50, p. 209 
Ground for removal, § 60, pp. 249, 251- 
253 

Liability on official bond for failure to 
properly perform office, § 155, p. 452 

Immunity from liability for acts or omissions 
in performance, §§ 125-129, pp. 417-425 
Implied power to contract with another to 
perform officer’s duties, | 102, p. 370, n. 6 
Injunction against performance of duties of 
position, i 76, pp. 309-312 
Judicial proceedings for removal of officer for 
refusal or neglect to x>erform duties, § 
67, p. 288 

Nonperformance abandonment of office, § 56, 
p. 231 

Obstruction of, or interference with, perform¬ 
ance, § 117 

Prerequisite to existence of de facto officer, § 
137 

Presumption of reasonable performance in ac¬ 
tion against officers, § 132, p, 429 
. Prevention of performance by unconstitutional 
statute abolishing office as abandonment 
of office, § 56, p. 232 

Provisions intended to secure performance as 
imposing qualifications as to eligibility, 

§ 11, p. 126 

Befusal to perform as ground for, 

Denial of reinstatement, § 72, p. 304 
Removal, § 60, pp. 249, 251-253 
Rejection of officer’s explanation of failure to 
perform in removal or demotion proceed¬ 
ing, § 66, p. 279, n. 51 

Right to compensation for duties performed 
before abolition of office, § 84 
Right to office or position under dvll service 
system as affected by, § 34, p. 174 
Statutory offenses in performance or non¬ 
performance of duties, § 133, pp. 432-435 
Temporary incapacity to perform duties as 
' affecting right to compensation, § 83, pp. 

321, 322 

Permanency of duties as test of official status, § 
5, pp. 112, 113 

Pleading, 

Action against officers, § 132, pp. 428, 429 


Duties—Continued, 

Pleading—Continued, 

Damages in action on official bond for breach 
of duty, § 175, p. 479 
Power and authority, generally, post 
Prohibitions against change of compensation as 
affecting change in compensation on change 
in duties, § 95, pp. 353, 354 
Public officer defined, § 2, pp. 101-103 
RecMssification of position on change of duties, 
I 64(2), p. 220 

Rendering accounts for funds received, § 121 
Scope, liability for acts beyond scope of duties, 
§ 126 

Splitting duties as affecting amount of compensa¬ 
tion, § 93, p. 336 

Statutes defining duties as part of official bond, § 
161, p. 458 

Technical violations of duty as ground for re¬ 
moval from office, § 60, p. 248 
Test of status as officer, § 5, pp. 109-116 
Time for performance, $ 114, pp. 491-406 
Transfer of public funds or property to successor, 
§ 120 

Travel from home to place of duties, mileage, § 
91, p. 330 

Violation of duty in another office as ground for 
removal, § 60, p. 249 

Education, evaluation as part of examination under 
civil service system, § 34, p. 178 
Election* 

Acceptance, 

Office on basis of law at time of, § 6, p. 118, n. 
99 

Resignation by election of successor, etc., § 
55, p. 228 

Appointment of officer to fill vacancy until elec¬ 
tion, § 63, pp. 217, 218 
Ballots, generally, ante 
Certificate of election, generally, ante 
Change of terms of elective officers, § 47, pp. 201, 
202 

Color of election essential to status of de facto 
officer, § 138 

Commencement of term pf office on election, § 45 
Constitutional provisions. 

Effect on election of member of legislature to 
another office, § 23, p. 142, n. 1 
Prohibition against change of compensation, 
effect on compelling officer to attend elec¬ 
tions without extra compensation previ¬ 
ously provided, § 95, p. 354 
Contest of election. 

Injunction against occupancy or exercise of 
office constituting contest, § 76, p. 310, 
n. 12 

Recovery by successful contestapt of compen¬ 
sation from contestee, 1100 ' 

Time for qualification for office, etc., as af¬ 
fected by, § 37 

De facto officer as one having only color of elec¬ 
tion, § 4, p. 107 

Declaration of invalidity of election as causing va¬ 
cancy, § 60, p. 209 

Defeated candidate’s right to maintain ouster pro¬ 
ceedings, § 79, p. 316, n. 98 
Effect of election of persons not qualified, § 26 
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Election—Continued, 

Filling vacancies in oflBice, § 62 
Incompatible ofGlces, § 123, pp. 133-151 
Irregularities in principars election as defense to 
action on bond, § 171 
Mode, 

Filling office in general, § 27 
Selection as test of status of officer or em¬ 
ployee# § 5, p. 110 

New election as affecting right to hold over under 
former election or appointment, § 48, pp. 205, 
206 

Person to incompatible offices at same meeting, 
§23,p. 149, n. 54 

Pleading time of election in proceeding to recover 
office, § 79, p. 317 

Proof in action on official bond, § 175, p. 481 
Public officer defined, § 2, pp. 101-103 
Recall election, § 69, pp. 300, 301 
Return as evidence of title or right to office, § 75 
Right to be elected to public office as a privilege, 
§ 11, p. 123, 124 

Seeking election to another office as causing va¬ 
cancy, § 60, p. 210 

Status as de facto officer of one acting under in¬ 
valid or irregular election, § 140 
Violation of election laws as disqualification for 
office, § 25 

Flection officers, 

Constitutional inhibition against legislator holding 
office of member of board of elections, § 23, 
p. 141, n. 97 

Construction of provisions prohibiting holding 
other office, § 23, p. 138, n. 62 
Court’s disregard of acts of election officials in 
proceeding to test title to office, § 79, p. 315 

Elective office, 

Nature and definition, § 2, p. 101 
Persons to whom re.signation to such office ten¬ 
dered, I 55, p. 228 
Right to office in general, § 73 
Elective officers. 

County, city or town elective officers as state offi¬ 
cers, § 3, p. 104, n. 46 
De jure officer defined, § 4, pp. 106-108 
Defined, § 2, p. 102 

Duty of person elected to accept office, § 7 
Nature of rights in and to offices, § 6, pp. 116-118 
Persons within restrictions against change of com¬ 
pensation after election or during term, § 95, 
pp. 346-348 

Elements of office, distinction between officer and em¬ 
ployment, § 5 
Eligibility, 

Evidence of qualifications in proceeding to deter¬ 
mine right to office, § 79, p. 318 
Pension or retirement allowance, $ 92, p. 333 
Pleading disqualification in proceeding to recover 
office, § 79, p. 317 

Preference to veterans in appointment, § 36, pp. 
182-190 

Promotion under civil service system, § 64(2), pp. 

220, 221 

Take civil service examination, § 34, pp. 176, 177 
Eligibility to office, §§ 11-20, pp. 123-156. 

Age, $ 17 


Eligibility to office—Continued, 

Board member’s disqualification as affecting pow* 
er of other members to act, S 109, p. 396 
Citizenship, § 13 

Commission or conviction of crime, § 24 
Construction of statutory or constitutional pro- 
visions, § 11, p. 126 

De Jure officer defined, § 4, pp. 106-108 
Disqualification to hold office as affecting duty to 
accept office, § 7 

Distinction between eligible and qualification, S11,. 
p. 123, n. 79 

Election or appointment of persons not qualified^ 
effect, § 26 

Evidence in proceeding to determine right to office^ 
§ 79, p. 318 

Holding of other office or employment and effect 
thereof as creating vacancy, § 23, pp. 133-151 
Issue in judicial proceedings for removal, § 67, p. 
289 

Legislature’s power to prescribe disqualifications^ 
for office, § 11, pp. 125,126 
Membership in body creating office or increasing* 
emoluments thereof, § 21 
Miscellaneous matters affecting eligibility, § 25 
Non-residence, § 15 

Particular matters affecting eligibility, §§ 12-25,. 
pp. 127-155 

Pleading in proceeding to recover office, § 79, p. 
317 

Power of appointment or membership in appoint¬ 
ing body, § 20 

Proof of disqualification essential to deprive citi¬ 
zen of right to hold public office, § 11, p. 124,. 
n. 82 

Relationship to appointing power, f 22 

Religious or political belief, § 16 

Removal on ground of ineligibility, § 60, p. 253 

Residence, § 15 

Right of, 

Defeated candidate for nomination to ques¬ 
tion eligibility of successful opponent, | 
79, p. 316 

Ineligible incumbent to compensation, { 83, p. 
320. 

Status as de facto officer of one acting although 
ineligible, § 139 

Supreme court’s power to disqualify person for 
office, § 11, p. 124, n. 82 

Suspension from office as affecting eligibility, 

58, p. 240 

Time for removal of disqualification, § 11, p. 127 
Voting, qualification to vote, § 14 
Eligible list for promotion, § 54(2), p. 222 
Embezzlement, 

Criminal statute as bar to action to recover funds: 

withheld by officer, § 123, p. 416 
Ground for suspension, § 58, p. 237 
Officer’s liability for public funds in care of, and 
embezzled by, subordinate, § 119, p. 411, n. 85 
Emergency, 

Abandonment of office by responding to call for 
military service in, § 56, p. 231 
Executive’s power to fill vacancies, § 61, p. 236 
Power or authority in, § 102, p. 366, n. 66 
Emoluments. Compensation and salaries, generally, 
ante 
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Felony, 

Oommisslon as ground for, 

Bemoval, § 60, p. 255 
Suspension from office, § 58, p. 236, n. 79 
Vacancy in office on conviction of felony, § 50, p. 
208 

Fiduciaries, holder of fiduciary position as official, § 2, 
pp. 102,103 
Filing, . 

Claim before action against officer, § 132, p. 427 
Petition for recall, $ 69, p. 299 
Filling, 

Office in general, §§ 27-36, pp. 166-190 
Vacancies, §§ 51, 52, pp, 212-216 
Findings, 

Essential to validity of officer’s regulation, § 103, 
p. 371, n. 21 

Inferences of fact by court reviewing officer’s 
findings, 1105, p. 377, n. 77 
Public board or body, § 108, pp. 383,384 
Keview by court of fact findings of public board 
or body, $ 108, p. 389, n. 46 

Fines, 

Constitutional provision disqualifying convicted 
persons as affecting legislature’s power to fix 
qualifications for office, § 11, p. 126 
Conviction of crime, § 134, p. 438 
Fire, loss of funds or property by, liability. 

Officer, § 119, p. 411 
Official bond, § 161, p. 462 

Fish and game commissioners, constitutional inhibi¬ 
tion against legislator holding office, § 23, p. 141, 
n. 98 
Fitness, . 

Examinations under civil service system, •§ 34, pp. 
176-180 

Promotion of officers according to fitness, § 64(2), 
pp. 219-222 

Use of reports and oral interviews to determine 
fitness for promotion, •§ 54(2), p. 222, n. 59 
Veteran’s privilege of transfer in civil service, § 
64(3), p. 224 

Forbearance, discharge of sureties on official bonds by 
forbearance, § 165, pp. 468, 469 
Foreign office, acceptance of state office by incumbent 
of, J 23, p. 160 
Forfeiture, 

Office, §57 

Effect of failure to qualify for office, 141 
Bights of surety on official bond as affected by, § 
164 

Vacancy in office as caused by forfeiture of 
right to office, § 50j p. 208 

Forgery as disqualification for office, § 24 p. 152, n. 90 
Form, 

Commission, •§ 36 
Oath of office, § 38 
Official bond, | 39, p. 193 
Franchise, office as, § 6, p. 118 
Fraud, 

Court’s interference with board’s fraudulent ex¬ 
ercise of power, § 108, p. 393 
Demurrer to plea in action on official bond that 
plaintiff fraudulently neglected to bring suit, 
§ 175, p. 481 

Evidence in action against officers, § 132, p. 429 


Fraud—Continued, 

Exceeding powers fraudulently as offense, § 133, 
p. 431 

Personal liability on contracts, § 130 
Presentation of fraudulent claim as ground for 
removal, § 60, p. 250 

Betnoval on ground of fraudulent violation or 
neglect of duty, § 60, p. 262 
Beview by courts for fraud of dismissal or demo¬ 
tion of civil service officer or employee, § 66, 
p. 283, n. 98 

Statutory offense of auditing or paying fraudu¬ 
lent claim, § 133, p. 433 

Freeholders, property qualifications for office, § 19 
Functions, 

Administration of justice as function of judicial 
officers, § 3, p. 106 

Enactment of laws as function of legislative of¬ 
fice, § 3, p. 105 

Possession of delegated power or function of gov¬ 
ernment as test of official status, § 5, pp. 110, 
111 

Public officer defined, § 2, pp. 101-103 
Test of status as officer, § 6, pp. 109-116 

Funds, 

Accrual of cause of action on official bond for 
wrongful act involving funds, § 173, p. 476 
Action for conversion to recover funds received 
by officer, § 123, pp. 416-417 
Auditing and settlement of accounts, § 122 
Bailee of funds or property, generally, ante 
Oonclusion in answer to declaration in action on 
official bond for refusal to pay over moneys, 
§ 176, p. 481 

Conditions precedent to action on official bond for 
default in connection with funds, | 169 
Conversion in general, § 118, pp. 409, 410 
Crime to unlawfully receive public funds from of¬ 
ficer, 8 117 

Custody of, and accounting for. 

Admissibility of evidence in action on official 
bond, f 176, p. 483 
Bonds of officers, ante 

Failure to account for public fund as offense, 
§ 133, p. 435 

Instructions in prosecution for failure to ac¬ 
count for funds, § 134, p. 438, n. 43 
Interest on funds in officer’s custody, etc., $ 
118, p. 410 

Liability on official bond, § 161, pp. 461-i63 
Public funds or private funds held by virtue 
of office, §§ 118-124, pp. 408-418 
Questions for jury in action on official bond, 
- § 177, p. 484 

Rendering accounts for funds received, § 121 

Default in payment of public funds as disquali¬ 
fying for office, § 25 
Definition of public money, § 26 
Evidence, 

Illegal use of public funds in prosecution of 
officer, § 134, p. 438, n. 42 
Unlawful appropriation in prosecution of of¬ 
ficer, § 134, p. 437 

Extension of time for accounting and payment of 
moneys collected as discharging sureties on 
official bond, § 165, p. 469 
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JFunds—Continued, 

Indictoient or information in prosecution for of¬ 
fenses relating to public funds, 8 134, pp. 436, 
437 

Inquiry into title to office in taxpayer’s action to 
restrain waste of public funds, § 74 
Insurer of funds or property,, generally, x>ost 
Interest, 

Funds in officer’s custody, etc., 1118, p. 410 
Liability on official bond for interest on pub¬ 
lic funds, etc., f 161, pp. 464, 466 
Intervention by person interested in administra¬ 
tion of public fund in action by officers, § 131 
Joinder of defendants in action on official bonds 
for diversion of public, money, § 174, p. 478 
Limitation of action on official bond for matters 
relating to public funds, S 173, p. 476 
Loss of funds, § 119, pp. 411-414 

Liability on official bond, 8 161, pp. 461-463 
Loss caused by subordinate, § 161, p. 465 
Plea or answer in action on official bond for 
loss, § 175, p. 480 

Pleading in action on official bond to recover 
for loss, § 175, p. 478 

Time for suing on official bond for loss, § 173, 
p. 475 

Misappropriation, generally, post 
Misuse and waste of public funds as common law 
offense, § 133, p. 431 

Persons intrusted by law with receipt of public 
money as public officers, 8 2, p. 102 
Plea that money was converted before bond sued 
on was given in action on bond, $ 176, p. 480 
Pleading defalcation or conversion of money in 
action on official bond, § 175, p. 480 
Presumptions and burden of proof in actions on 
official Iwnds, § 176, pp. 482, 483 
Proceedings to recover funds received by officer, § 
123, pp. 416-417 

Becovery from third persons of moneys illegally 
paid by officer, § 118, p. 410 
Hemoval from office as affecting liability on offi¬ 
cial bond for later misappropriation of funds, 
§ 162, p. 466 

Bequests for instructions in prosecution for 
wrongful appropriation or use of public 
moneys, § 134, p. 438 

Statutory offenses relating to public funds, J 133, 
pp. 434, 435 

Trafficking in claims payable out of public funds 
‘ as offense, 8 133, p. 435 

Transfer of funds to successor, evidence in action 
on official bond for failure to transfer, 8 176, 
p. 483 

Veteran’s protection against suspension because 
of lack of funds, § 58, p. 235 
Want of funds as ground for suspension or lay¬ 
offs, 8 58, p. 237 

Willful or negligent expenditure of public money 
as ground for removal, 8 60, p. 249 
Wrongful withholding, misappropriation or dis¬ 
bursement of public funds, 8 118, pp. 409, 410 
Funeral, duty to attend funeral of deceased fellow of¬ 
ficer, S 110, p. 397, n. 29 

lame protector, civil service commission’s require¬ 
ments as to height of applicants for office, § 34, 
p. 176, n. 28 


Garnishment, subjecting officer’s. salary as change in 
compensation within prohibition, 8 P- 856 
Gifts, Implied power to accept gifts, g 102, p.. 369, n. 95 
Good behavior, 

Oause as essential to removal of officers appoint¬ 
ed to hold during good behavior, $ 60, p. 246 
Power of removal from office held during good 
behavior as incident to power of appoint¬ 
ment, § 59, p. 245 

Term of office for duration of good behavior, 8 43 
Good faith, 

Allowance of costs against officers acting in good 
faith, § 132, p. 430 

Change of term of office, § 47, p. 201, n. 72 
Court’s determination of good faith of officers in 
exercise of power, 8 105, p. 377, n. 76 
Essential to valid abolition of office, g 10, pp. 122, 
123 

Liability for acts or omissions when acting in 
good faith, § 125, p. 417 
Government, 

Glassification of public officers and offices, S§ 3, 
4, pp. 103-108 

One who acts in behalf of government as public 
agent, 8 2, p. 103 

Party to action against officers, $ 132, p. 428 
Person invested with portion of government’s sov¬ 
ereign power as public officer, § 2, p. 102 
Public officer as one performing service or owing 
duty to, 8 2, p. 102 
Government office defined, 8 2, p. 101 
Governor, 

Approval, 

Another body to governor’s removal of officer, 
§ 65 

Change in classification of positions under 
civil service, § 34, p. 171, n. 51 
Buies of civil service commission, 8 34, p. 168, 
n. 16 

Statute desi^piating members of commission 
as selection of members, § 30, p. 159, n. 
99 

Confirmation by Senate of recess appointments by 
Governor, § 32, p. 161, n. 38 
Consent of another body to governor’s removal of 
officer, 8 65 

Grounds for suspension of officers by, 8 58, p. 237 
Judge within prohibition against holding other 
office, 8 23, p. 139, n. 68 

Judicial review of governor’s decision on qualifi¬ 
cations for office before issuing commission, 
8 36, p. 190, n. 4 

Mode of filling vacancy in office by, 8 52 
Operation and effect of suspension of officer by, 8 

68, p. 240 

Party plaintiff in action on official bond running 
to, § 174, p. 477 
Power and authority. 

Appoint officers in general, 8 29 
Delegation to governor of power to extend 
coverage of civil service laws, 8 34, p. 165 
Fill vacancies in offices, g 51, pp. 213-215 
Bemove officers, 8 59, pp. 243, 244 

Summary removal, § 60, p. 246, n. 16 
Suspend officer, 8 58, p. 234 
Presentation to, of petition for recall of officers, 8 

69, p. 300 
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Governor—<3bntinued, 

Removal of officers hy governor, f 66 

Constitutional provision for removal at pleas¬ 
ure of appointing authority, § 5&, p. 245 
Power to remove officer, § 69, pp. 243, 244; § 
60, p. 246, n. 16 
Review, § 66, p. 281 

■Signatures on recall petition presented to, § 69, p. 
299 

Statute authorizing governor to relieve officers 
from liability for funds deposited in insolvent 
depositories as valid, ■§ 119, p. 413, n. 8 
■Successor as plaint^ in action on bond given to 
' governor and his successors, j 174, p. 477 
Veto of gener^ assembly’s power to fix salaries 
for civil Service officers, 5 93, p. 337, n. 86 

Grand juror, 

Compatibility of office of referee in bankruptcy 
and grand juror, § 23, p. 134* n. 20 
Oonstitutional ineligibility of holder of another 
office to appointment as, | 23, p. 141 

Grand jury. 

Refusal to sign waiver of Immunity on being 
questioned before, ground for removal from 
office, 8 60, p. 249 

Report as basis for information in removal pro¬ 
ceedings, 8 67, p. 291, m 28 

Grant, public office as not held by, § 6, p. 117 
Gross immorality as ground for removal, $ 60, p. 249 
Gross negligence as breach of official bond, § 161, p. 

459, n. 25 
Grounds, 

Impeachment, J 68, p. 296 

Removal or demotion, § 60, pp. 246-255 

Civil service officers or employees, 8 62, pp. 
259-262 

Notice or statement of grounds, § 66, pp. 276, 
276 

Veteran of military service, § 63, pp. 269, 270 
Statement in petition for recall, | 69, pp. 298, 299 
Suspension, § 68, pp. 236-238 

Guaranty, public policy pertaining to officer rweiving 
compensation as based on guaranty of efficient 
service, 8 83, p. 321, n. 63 

Habeas corpus to review impeachment proceedings, § 
68, p. 297 

Habitual drunkenness as cause for removal, § 60, p. 
254 

Heads of departments. 

Interference by courts with determination by, of 
credibility of evidence, § 105, p. 376, n. 76 
Right to reverse a practice, 8 103, p. 372, n. 30 

Hearing, 

Action by officer without hearing, 8 103, p. 372 
Boards, 8108, p. 383 

Remand of case by reviewing courts, $ 108, p. 
394 

Conduct of hearing by officer, § 103, pp. 372, 373 
Court on review of acts or decisions of public 
boards or bodies, § 108, pp. 393, 394 
Determination, 

Competency of veteran for appointment, f 35, 
p. 18^ n. 79 

'' • Veteran’s fitness for transfer in citil service, 
8 54(3), p. 224, n. 89 


Hearing—Continued, 

Removal or demotion, 8 61» PP* 256-257; § 66, i)p- 
276-280 

Civil service officer or employee, § 62, pp. 259, 
260 

Statutory provisions, post 
Suspension from office, § 58, pp. 238-240 
Suspension or layoff of civil service employees, § 

58, p. 239 

Veteran’s proceeding for appointment, § 35, p. 188, 
n. 83 

Hearsay evidence, findings by public agency supported 
solely by, 8 108, p. 384, n. 67 
Height of veteran as disability entitling to preference 
in appointment, 8 35, p. 187, n. 65 
Highway .department, incompatibility of employment 
of legislators by department, § 23, p. 144, n. 22 
Holding other office or employment. 

Compensation to officer holding dual offices, § 87 
Holding by de jure officer of another office as de 
facto officer, § 139 

Necessity of separate official bonds, 8 39, p. 193 
Same time, § 23, pp. 133-151 
Holding over,. 8 48, pp. .202-206 

Applicability of statutory provision for term of 
office of one filling vacancy until election, § 
53, p. 218 

Compensation to hold over, $ 

De facto status of officers holding over, 8141 
Delivery by holdover of property or funds to 
holder of certificate of election, § 120 
Executive’s power to fill vacancy when incuihbent 
holds over, § 61, p. 213, n. 38 
Extension of term of office by provisions for, { 
47, p. 202 

Injunction to test title to office as between hold¬ 
over and another, 8 76, p. 310, n. 12 
Officer holding over as de jure officer, § 4, p. 107 
Operation and effect of suspension of officer who 
is holdover, $ 68, p. 240 

Period of liability on bond of officer holding over 
after expiration of term, § 162, pp. 466, 467 
Proceedings by or against holdover to test title 
to office, § 79, p. 316 

Prohibition against change of compensation dur¬ 
ing term as applicable to holdovers, § 95, p. 348 
Qualifying for office, § 37 

Homes, mileage allowance for travel from home to 
places of business, § 91, p. 330 
Honor, constitutional or statutory prohibition against 
holding two offices of, § 23, pp. 144r-148 
Honorary officers, § 3, pp. 104,105 
Hospitalization of civil service employee as extending 
probation period, § 62, p. 265 
Houses of prostitution, evidence in prosecution of offi¬ 
cer for malfeasance in permitting operation of, § 
134, p. 437, n. 34 

Husband and wife,, rights of officer’s wife appointed by 
him as stenographer to compensation, § 83, p. 321, 
n, 63 

Illness, accrual of right to pension, S 92, p, 333 
Immunity from liability for acts or omissions, §§ 126- 
129, pp. 417-425 
Impeachment, § 68, pp. 295-297 

Constitutional provision for impeachment aS af¬ 
fecting supplemental methods of removal, 8 

59, p. 242 
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Impeacliment—Oontiimed, 

Grounds, § 68, p. 296 
Judicial proceedings, § 67, pp. 288-296 
Legislature’s power to remove constitutional dis¬ 
qualification of impeached oflacer, § 11, p. 125, 
n. 97 

Misdemeanor in office as ground, § 60, p. 251, n. 80 
Procedure, § 68, pp. 296, 297 
Province of court and jury in judicial proceeding 
for impeachment, 167, p. 293 
Review in impeachment proceeding, §. 68, p. 297 

Implied acceptance, 

Appointment, $ 37 
Office, § 37 

Resignation, § 55, p. 228 
Implied duty, performance, S 114, p. 403, n. 96 
Implied power or authority, S102, pp. 368-370 
Abolish or consolidate offices, § 10, pp. 120,121 
Boards or commissions, § 107, pp. 37^ 379 
Oivll service board or commission, § 34; pp. 167, 
168 

Institute or maintain actions, § 131 
Implied resignation, § 65, p. 227 

Withdrawal of resignation implied from accept¬ 
ance of incompatible office, § 65, p. 229 
Importance of position or duties as test of status as 
officer or employee, S 5, pp. 115,116 
Imprisonment, 

Conviction of offense, § 134, p. 438 
Failure to deliver papers and paraphernalia of 
office to successor, § 77 

Improvement district, relationship to appointing pow¬ 
er as disqualification for office, § 22, p. 123, n. 13 
Income tax, imposition on officer as <*hange in compen¬ 
sation within constitutional prohibition, § 95, pp. 
354, 356 

Income tax department, constitutional inhibition 
against legislator holding office of division chief 
field deputy, § 23, p. 142, n. 98 
Incompatibility of acts and duties, § 114, p. 402, n. 83 
Incompatible offices, § 23, pp. 133-151 

Defense in proceeding for failure to accept office, 
§ 7 

Withdrawal of resignation implied from accept¬ 
ance of incompatible office, § 55, p. 229 
Incompetency, 

Adjudication of incompetency affecting amount of 
pension or retirement allowance, § 92, p. 334 
Certiorari to test legality of veteran’s discharge 
for, § 66, p. 287 

Removal or demotion on ground of, 5 60, pp. 240, 
253 

Civil service officer or employee, § 62, p. 260 
•Suspension on ground of, S 58, p. 237, n. 79 
Incorporeal hereditament, public office as, § 6, p. 116 
Increase, 

Compensation and salaries, ante 
Duties of officer, 5 111 
Incumbent, 

Abolition of office, § 10, pp. 120-123 
Defined, § 50, p. 207, n. 62 
Existence of office in absence of Incumbent, { 1 
Ministerial officer defined, J 3, pp. 105, 106 
Nature of rights in and to office, § 6, pp. 116-118 
Office and employment distinguished, S 5, pp. 108- 
116 


Incumbent—Continued, 

Office created by unconstitutional or invalid stat¬ 
ute as de facto officer, § 136 
Office of trust defined, § 3, pp. 104,105 
Officer defined, § 1 
Public office defined, j 2, pp. 97-101 
Public officer defined, § 2, pp. 101-103 
Indemnity bond of officer, § 39, p. 193, n. 66 
Independence of position or duties as test of status 
as officer or employee, § 6, pp. 116,116 
Independent contractor, validity of contract with con¬ 
tractor as affected by civil service laws, § 34, pp. 
166,167 

Indictment or information. 

Ground for suspension, § 58, pp. 237, 238 
Impeachment proceeding, § 68, p. 297 
Judicial proceeding for removal, § 67, pp. 291, 292 
Prosecution of officer in general, § 134, pp. 436, 437 
Refusal to surrender books or appurtenances of 
offices, § 82 

Usurpation of office, § 82 
Individual interest in transaction, § 116 

Evidence to support conviction for being interest¬ 
ed In public contract, § 134, p. 438, n. 42 
Inferences in prosecution of officer for being in¬ 
terested in public contract, § 134, p. 437 
Violation of statute as to officer’s interest in con¬ 
tract as indictable, § 133, p. 431, n. 24 
Industrial commission or commissioner. 

Office of trust or profit within dual office prohibi¬ 
tion, § 23, p. 147, n. 34 

Restrictions against change of compensation of 
member after election or appointment or dur¬ 
ing term, J 95, p. 342, n. 62 

Inefficiency as ground for removal or demotion, § 60, 
p. 253 

Civil service officer or employee, § 62, p. 260 
Ineligibility to office. Eligibility to office, generaUy, 
ante 

Ineligible defined, § 23, p. 137 
Infamous crime, 

Defined, § 50, p. 208, n. 63 
Oppression by officer, § 133, p. 434 
Infants, eligibility to hold office, § 17 
Inferences, 

Board’s inferences on hearing, § 108, p. 383, n. 60 
Court’s inferences of fact on reviewing official 
findings, § 105, p. 377, n. 77 
' Inference on inference on hearing by officer, § 103, 
p. 373 

Intention to abandon office, § 56, p. 232 
Presumptions and burden of proof, generally, post 
Weight given by court to administrative officers’ 
Inferences from facts, § 105, p. 374, »• 58 
Inferior position, holder as an officer, 8 5, p. 116 
Information and belief, complaint in proceedings for 
removal or demotion, 8 66, p. 276 
Information in nature of writ of quo warranto, exer¬ 
cise of jurisdiction to try title to office 8 79, p. 314 
Inheritance of rights to public office, S 6, p. 118 
Injunction, 

Exercise, or interference with exercise of, de facto 
office, 8 144 

Occupancy or exercise of office or interference 
therewith, § 76, pp. 309^12 
Preparation of ballot synopsis for printing on 
petitions fof recall, § 69, p. 301 
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Injunction—Oontinued^ 

• Eecall election, § 69,* p. 301 
Inlnry, accrual of ri^t pension, § 92, p. 333 
Insanity, 

Adjudication of Insanity as affecting amount of 
pension or retirement allowance, § 92, p. 334 
Causing vacdncy in office, § 50, p. 209, n. 87 
Instructions, 

Judicial proceedtog for impeachment or removal, 
§67, p. 293 

Prosecutions against officers, § 134, p. 438 
]^urance. 

Implied powers to carry insurance, § 102, p. 369, 
n. 95 

Statutory provision for participation in insurance 
benefits as unconstitutional increase of com¬ 
pensation, § 95, p. n. 84 
Insurer of funds or property, § 118, p. 408 
Liability on official bond, § 161, p. 461 
Loss of funds or property, § 119, pp. 411-414 
Officer’s liability for interest on public funds in 
his custody, § 118, p. 410 

Insurrection, disqualification for office by insurrection 
in, § 25 

Intemperance or intoxication. 

Evidence in prosecution for n^lect of duties, § 
: 134, p. 437, n. 34 
Ground for. 

Demotion or discharge of civil service officer 
. or employee, § 62, p. 260, xl 2 
Impeachment § 68, p. 296, n. 12 
Removal, $ 60, p. 254 

Oivil service officer or employee, § 62, p. 
260, m2 

Evidence in Judicial proceedings for re¬ 
moval, § 67, p. 292 

Report of grand jury as basis for infor¬ 
mation in removal proceedings, § 67, 
p. 291, n. 28 
Offense, § 133, p. 434 
Intent, 

Allegations in indictment or information in prose¬ 
cution of officer, § 134, pp. 436, 437 
Essential to, 

Abandonment of office, § 56, pp. 229, 230 
Statutory offense, § 133, p. 433 

Interest, 

Olaim for compensation, § 99, p. 363 
Conversion or misappropriation of money entrust¬ 
ed to officer, § 118, p. 410 
Funds in officer’s custody, § 118, p. 410 
Individual interest in transaction, generally, ante 
Liability on official bond for interest, § 161, pp, 
464, 465 

Statutory offense by interest in contracts, § 133, 
p, 432 

Interference with performance of duties of officers, 

. 4 117 

Intermediate orders, appeal from, in Judicial proceed- 
. ings for removal, § 67, p. 294 
Intervention, 

Action against subordinate officers, § 132, p. 428 
Actions by officer, § 131 
Intrusion, 

De facto officer and intruder distinguished, § 4, 
P.108,. 

Definition of intruder, § 4, p. 1Q8 


Intrusion—'Continued, > 

Pleading in proceeding to recover office, § 79, p. 
317 

Proceedings to try title to office, § 79, pp. 314-318 
Reco.very of compensation from intruder, § 100 
Right of intruder to compensation or other emolu- 
m^t, § 146 

Inverse order of appointment, removal from civil serv¬ 
ice to reduce working force, § 62, p. 262 
Investigations, 

Accounts of officers, § 122 
Conduct of, by officers, § 103, pp. 372,373 
Form of investigation by administrative officer, § 
103, p. 372, n. 34 

Proceedings for removal or discharge, § 66, p. 275 
Investments, liability. 

Officer for loss of private funds by investment, } 
119, p. 414 

Official bond for interest earned or which should 
have been earned, § 161, p. 464 
Irrigation, manager of common irrigation lateral as 
public officer, § 2, p. 100, n. 66 
Irrigation district treasurer, illegal deposit of public 
funds as offense, § 133, p. 435 
Issues, 

Actions on official bonds, § 175, p. 481 
Prosecution of officer, § 134, p. 437 
Jailers, 

Allowance for maintenance of prisoners as within 
constitutional prohibition against change of 
compensation, § 95, p. 351 
Amount payable for Janitor service as within 
prohibition against change of compensation, 
§ 95, p. 351 

Evidence of drunkenness in prosecution for neg¬ 
lect of duties, § 134, p. 437, n. 34 
Restriction against change of compensation dur¬ 
ing term as applicable to, § 95, p. 348 
Joinder of parties, 

Defendants in actions on official bonds, § 174, pp. 
477, 478 

Judicial proceedings for removal, § 67, p. 290 
Plaintiffs in actions on official bonds, § 174, p. 477 
Subordinate officers, action against, § 132, p. 428 
Usurpation, action for, § 79, pp. 316, 317 
Joint action against officers, § 132, p. 428 
Judges, 

Action by district attorney and sheriff to restrain 
Judge from performance of duties of his of¬ 
fice, § 76, p. 311, n. 23 

Auditing, allowance or rejection of officer’s claim 
for compensation, § 99, p. 360 
Gompatible offices, § 23, pp. 133,134, n. 20 
Constitutional or statutory prohibition against 
holding other office or employment, § 23, pp. 
139-141 
Construction, 

Constitutional or statutory inhibitions against 
holding incompatible offices, § 23, pp. 138, 
139 

Provisions prohibiting 'simultaneous holding 
of offices or employment, § 23, p. 138, n. 62 
Eligibility to office of member of legislature creat¬ 
ing office, § 21, p. 132 

Incompatible officers within provision prohibiting 
holding other office, § 23, p. 138, n, 62 
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Judges—Continued, 

Leave of judge to sue as condition precedent to 
action on official bond, § 169 
Officers of the law, § 2, p. 102 
Offices within prohibition against holding office 
under United States and office under state, 
§ 23, p. 146, n. 33 

Restrictions against change of compensation dur¬ 
ing term as inapplicable to, § 95, p. 348 
Judgment, exercise of, 

Liability on official bond for error in Judgment, § 
161, p. 459 

Ministerial officer defined, $ 3, p. 106 
Powers of deputies or assistants relative to duties 
of office involving, § 151 
Quasi-judicial officer defined, § 3, pp. 105, 106 
Judgments, 

Acceptance by officer of judgment of court without 
appeal, § 114, p. 404, n. 6 
Action on official bond, § 177, pp. 484, 485 
Action or proceeding for recovery of office, § 79, 
p. 318 

Actions against officers, § 132, pp. 429, 430 
Conditions precedent to action, Judgment on de¬ 
fault, as condition precedent to action on of¬ 
ficial bond, § 169 
Evidence of title to office, § 75 
Judicial proceeding for removal, § 67, pp. 293, 294 
Motion for breach of condition of official bond, 
8 167 

Officer’s duty to obey judgment of court, § 114, p. 
404, n. 6 

Operation and effect of judgment against princi¬ 
pal in suit against sureties on official bond, 
§ 172 

Payment of judgment In favor of third person as 
defense to action on official bond, § 171 
Rights of surety on official bond as affected by 
entry of judgment against principal, § 161, p. 
164 

Statutory provisions, post 
Vacancy in office on judgment for breach of offi¬ 
cial bond, 8 TjO, p. 208 

Warrant to confess, limitation of action on official 
bond containing warrant, § 173, p. 476 
Judicial duties, 

Discretionary duty, § 112 

Powers of deputies or assistants to perform judi¬ 
cial duties of principals, 8 151 
Judicial officers and offices, 

Rond as qualification for office, 8 39, p. 192 
Classification, 

Civil officers, § 3, pp. 10;i, 104 
Public officers and offices, 8 3, p. 105 
Definitions, 

Constitutional offices defined, 8 3, p. 104 
Judicial officer, 8 3, p. 105 
Judicial offices, 8 3, p. 105 
Disqualification by individual or personal interest 
in matter or transaction, 8 116, p. 407, n. 32 
Eligibility of holder of state judicial office to ac¬ 
cept municipal judicial office, § 23, p. 144 
Holding over, 8 48, p 4 203 
Judicial powers, 8 102, p. 868 

Boards or commissions, § 107, p. 380 
Judicial character of proceeding by officers other 
than judges, 8103, p. 372, n. 34 


Judicial powers—Continued, 

Possession of delegated power or functions of 
government as t^t of official status, 8 5, pp. 
110 , 111 

Judicial review. Review, generally, post 
Judiciary office within constitutional InellgibiUty of 
holder of another office to appointment, § 23, p. 
141 

Jurisdiction, 

Action to compel officer to account for moneys, § 
123, p. 415 

Appeal to civil service board or commission from 
discharge or demotion of civil service officer 
or employee, 8 66, p. 285 

Boards, reviewing court’s determination as to 
board’s jurisdiction, § 108, p. 390 
Corruption in assuming jurisdiction, 8 126, p. 420, 
n. 95 

Discharge by court of sureties from liability on 
official bonds, § 165, p. 470 
Equity court’s jurisdiction to try title to office, 
8 79, p. 314 

Hearing and determination 03 j charges against 
officer or employee, § 66, pp. 277, 278 
Injunction against Interference with de facto of¬ 
ficer’s exei-cise of office, § 144, p. 445, n. 31 
Judicial proceedings for removal, 8 67, p. 289 
Ijegislature^s power to confer juilsdictlon to re¬ 
move officers on courts, § 67, p. 288, n. 74 
Preliminary Investigation looking to suspension of 
officer, § 58, p. 238 

Proceedings before board or commission, 8 168, pp. 
382, 383 

Prosecution of officers for misconduct, § 134, p. 

436 

Review 

Action to review removal or demotion, § 66, 
p. 280 

Veterans protected by preference laws, § 

66, p. 286 

Oourt’s review of jurisdiction of removal 
proceedings, § 66, p. 280 
Proceeding for Judicial review of acts or de¬ 
cision of boards or commission, § 106, p. 
386, n. 8 

Salary claim by civil service employee, § 99, p. 
362 

Scope, liability for acts beyond scope of jurisdic¬ 
tion, 8 126 

Statutory addition to jurisdiction of judges as 
compatible witli constitutional provision 
against holding other office, § 23, p. 141 
Supremo Court’s original jurisdiction on appeal 
from judgment of ouster from office, § 66, p. 
281 

Jury, 

Province of court and jury in judicial proceeding 
for impeachment or removal, § 67, p. 293 
Trial in judicial proceeding for removal, § 67, pp. 
289, 290 

Jury commissioner, exemption from civil service laws 
relative to removal or demotion, 8 62, p. 164 
Justices as officers of the law, § 2, p. 102 
Justices of the peace, 

Construction of constitutional or statutory inhibi¬ 
tions against holding incompatible offices, $ 
23, pp. 138, 139 


1223 



INDEX TO OFFIGEBS 


Justices of the peace—Cputlpued,. • ., ; v’ ' 

Baigibmty of meiiil)er .of legislatiire to office, 

Exception to constitutional prohibition against 
holding two offices, § 23, 146, n. 32 

Incompatible offices, § 23, p. ife ^ ^ j, 

judicial office as not incompatible with office of. 
justice, § 23, p. 139, n. 68 , ^ 

Knowledge, claimant to office conferred by de facto 
officer or by organization of which, he a<;^ed as 
part, as charged with knowledge of defects in title 
to office, § 4, p. lOT, n. 92. 

Labor unions, functions in connection with civU serv¬ 
ice appointees, § 42 

Laborers, .. - 

Application of laws protecting war veterans from 

removal, § 63, p. 271, n. 24 , x, ^ 

Exemption from civU service provisions relative 
to removal or demotion, § 62, pp. 263, 264 

Laclm^^lication under dvil service statutes, § 

34, p. 164 „ 

Assertion of right to reinstatement, § 72, p. 303 
Civil service‘employee’s assertion of right to rein¬ 
statement, § 72, pp. 306-308 
Deprivation of public of protection of statute be¬ 
cause of officer’s mistaken action, § 103, p. 
372, n. 32 

Dismissed civil service employee’s delay as bar 
to claim right to reinstatement as of date of 
discharge, § 66, p. 284 

Participation in civil service examination without 
objection, § 34, p. 179 

Veteran denied preference in appointment, § 3o, p. 
184 

Language, . ^ 

Essential to creation of office, § 9 
Indictment, information or affidavit in prosecution 
of officer, § 134, pp. 436, 437 

Lrarcenv 

Liability on official bond for loss of funds by theft, 

§ 161, p. 462 

Officer’s liability for theft of public funds or prop¬ 
erty, § 119, p. 411 . 

Prosecution of officer after re-election for theft 
during preceding term, § 134, p. 435, n. 10 
Law enforcement officer’s duty of strict compliance 
with constitution, § 114, p. 404, n. 6 

^^^Vil service employees or veterans, § 58, pp. 234- 
236 

- Procedure, § 58, p. 239 
Keview by board, § 58, p. 240, n. 28 
Beview of civil service commission’s dismiss¬ 
al of employee’s appeal from layoff, § 58, 
p. 240 ^ 

Itoltatlon of action for accumulated vacation at 
time of, § 99, p. 362 

Want of funds as ground, § 58, p. 237 
Leave of absence, 

Oonclusiveness on state Civil Service Commission 
of leave of absence granted by federal au- 
. thorlty, §55,p.-228,n.49 
Excess leave as bar to reinstatement of civil serv¬ 
ice employee, § 72, p. 304. 

Military service as causing vacancy in office, $ 
60, p. 210 


Leave of absence—Continued, 

. Seniority with resp^t to suspension as affected by 
leave of absence, § 58, p. 236, n. 69 
Vacancy as caused by. leave of absence, § 50, p, 
.2p9,n.81 
Leave to sue. 

Condition precedent to action on official bond, § 

,169 . 

Demurrer in action on official bond for absence 

of, 1175, p. 481 

Legal assistant to judge. 

Construction of provision prohibiting simultane¬ 
ous holding of offices, § 23, p. 138, n. 62 
Officer within prohibition against holding two 
offices, § 23, p. 137, n. 62 

Legal residence, §15 » « no oa 

Ijegislatlve control of public office, § 6» P* 99 

Legislative department’s power to create office, § 9 
Legislative officers or offices, 

. Bond as qualification*. § 39, p. 192 ^ 

Classification of public offices and officers, § 3, p. 
105 

Constitutional officers defined, § 3, p. 104 
Definitions, § 3, p, 105 

Legislative power or functions, possession of dele¬ 
gated power or functions of government as test 
of officii status, § 5, pp. 110, HI 

Legislature, . x-. x i. « 

Action of legislative body in appointment of offi¬ 
cer, § 31 

Application to legislator of doctrine of implied 
resignation from first office by acceptance of 
incompatible office, § 23, p.' 149, n. 59 
Change of term of office by, § 47, pp. 200-202 
Compatibility of offices of member and ^cial 
judge, § 23, p. 134, n. 20 
Conferring power to remove officer, § 59, p. 243 
Confirmation, 

Appointment to fill vacancy, § 52 
Executive appointments, § 32 
Constitutional ineligibility of members for holding 
or appointment to other offices, i 23, pp. 
141-143 

Construction of provisions disqualifying members 
from holding during term office was created, 
etc., § 11, p. 126, n. 7 

Control of public office, § 6, p. 118, n. 99 
Declaration of mode of filling vacancy In office, § 
52 

Determination, 

Mode of filling, 

Office in general, § 27 
Vacancy in office, § 52 

Offices, positions and employments within 
civil service laws, § 34, p. 165 

Eligibility, . x x 

Justice of the peace and police magistrate 
to occupy, office of member, § 23, p. 146, 
n. 32 

Office created or of which emoluments were 
increased during term of office, $ 21 
Extension or renewal of life of eligible list under 
civil service system, § 34, p. 180 
Holding over by members until successor is ap¬ 
pointed, etc., § 48, p. 203 
Impeachment of officers, $ 68, pp. 295-297 
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Legislature—Continued, 

Incompatibility, * 

Employment of legislators by highway de- 
> partment, § 23, p. 144* n. 22 
Office of legislator and other offices, § 23, p. 
135, n. 26 

' Judge as prohibited from holding office as mem¬ 
ber, § 23, p. 139, n, 68 

Loss of office by state Senator filing for other 
office, § 55, p. 228, n. 49 

Members of le^slature as liable to impeachment, 
§ 68, p. 296 

Membership in legislature and offices not within 
constitutional dual office prohibition, § 23, p. 
147, n. 41 
Power, 

Abolish or consolidate offices, § 10, pp. 120- 
: 123 

Authorize removal of officers without cause, 
§ 60, p. 246 

Cancel liabilities of officers for money lost, 
§ 119, p. 413 

Classify positions or services under civil 
service law, § 34, p. 170 
Compel publication of financial statements of 
officers dealing with public funds, § 121 
Confer authority to suspend officer, § 58, p. 
233 

Confide jurisdiction to remove officers on 
courts, § 67, p. 288, n. 74 
Create office, § 9 

Create or declare vacancy or to-fix grounds 
therefor, § 50, p. 211 

Determine who shall exercise power of ap¬ 
pointment to offices, § 20 
Establish term of office, § 44, p. 198 
Exact new and additional official bonds, § 40 
Fill vacancies in office, J 51, p. 213 
Fix, 

Causes for removal from office, § 60, p. 
247 

Compensation of officers, § 93, p. 337 
Method of fixing compensation, $ 89 
Mode and proceedings for removal of offi¬ 
cer, § 64 

Mode of payment of compensation of 
officer, § 99, p. 350 

Religious and political qualifications for 
officers, § 16 

Term of office, § 44, p. 198 
Prescribe and limit powers of officers* § 102, 
pp. 365, 866 

Prescribe, increase, or diminish duties of offi¬ 
cer, § 111, pp. 307, 308 
Provide, 

Compensation shall be derived from fees, 
§ 90, p. 327 

Methods for removal of officer, § 5, pp. 
241, 242 

Qualifications or disqualifications for of¬ 
fice, $ 11, pp. 324, 125 

Proof of confirmation or rejection by journals of 
Senate, § 36 

Restrictions on legislature's change of compensa- 
: tlon of officers after election or appointment 
or during term, *§ 96, p, 344 


Legislature—Continued, 

Supplying legislators with, codes, statptesy etc., as 
change of compensation witibin prohibition, S 
95, pp. 364, 355 
Letters, ’ 

Authorization to dismiss probationary civil serv¬ 
ice employee, § 62, p. 265, n. 56 
Evidence in removal or demotion proceedings, § 
66, p. 279 

Liabilities, §§ 125-130, pp. 417-425 

Accounting for public funds and property or 
private funds held by virtue of office, SS 
118-124, pp‘ 408-418 

Acts or omissions, §§ 125-129, pp. 417-425 
Contracts, liability on, § 130' . 

Costs in actions by officers, § 131 
De facto officers, § 146, pp. 446-449 
Discharge of officer’s liability as surety on another 
officer’s official bond, § 165, p. 468 
Discretionary powers and duties, § 127, pp. 420, 
421 

Existence and nature of liability on official bonds 
in general, §§ 165-160, pp. 452-465 
Factor in determining status as officer or em¬ 
ployee, § 5, p. 110 
Interest, 

Conversion or misappropriation of money, § 
118, p. 410 

Funds in officer’s custody, § 118, p. 410 
TjOSs of funds or property, § 119, pp. 411-414 
Ministerial officers and offices, post 
Ministerial powers and duties, 8 127, pp. 422, 423 
Negligence, post 

Official bonds. Bonds of officers, generally, ante. 
Pleading in action to make officers personally li¬ 
able, § 132, pp. 428, 429 
Predecessor’s acts, § 129 

Scope of duties or jurisdiction, acts beyond, § 126 
Third person’s liability for moneys illegally, paid 
by officer, § 118, p. 410 

Wrongful withholding, misappropriation or dis¬ 
bursement of public funds, § 118, pp. 409, 410 
Liberal construction of constitutional or statutory 
provisions. Construction of constitutional or stat¬ 
utory provisions, generally, ante. 

Liens, 

Court’s power to impress lien and require return 
of Illegally exacted property from officer, § 
118, p. 409, n. 56 

Officer’s property on settlement of account, § 124 
Property of principal or sureties on official bond, 
8 166 , 

Lieutenant governor, 

Eligibility during term to seek election to gover¬ 
norship, 8 23, p. 144, n. 20 
Senator within prohibition against appointment 
of Senator to civil office, 8 23* p. 143 
Limitation of actions, 

Against officer, § 132, pp. 427, 420 
Compensation, action for, 8 99, p. 362 
Official bonds, actions on, § 173, pp. 474-476 
Pleading to invoke limitations statute in action 
against officer, 8 132, p. 429 
Liquor control commission, eligibility of commission¬ 
ers to hold other office, 8 23, p. 144, n. 29 
Losa 

Funds, ante 
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Loss—Oontinued, 

Property, § 119, pp. 411*^14 
Lucrative office, 

Defined, § 3, pp. 104,105 

Statutory prohibition against individual Interests 
of holder in contracts, 1116, p. 407 
Magistrate’s clerks, restrictions against change of com¬ 
pensation during term as inapplicable to, § 95, p. 
348 

Mail carriers as civil officers* § 3, p. 104 
Maintenance supervisor of state maintained roads, 
Compatibility of offices, | 23, p. 134, n. 20 
Construction of provisions prohibiting simul¬ 
taneous holding of offices or employment, § 23, 
p. 138, n. 62 

Majority of public board or body, action by, 1109, pp. 
394-396 

Maladministration as ground for removal, § 60, pp. 
250-252 

Malconduct as ground for removal, § 60, pp. 250, 251 
Malfeasance, 

Common law offenses, 133, pp. 430-432 
De facto officer’s liability, § 146, p. 447 
Evidence, 

Prosecution for malfeasance, § 134, p. 437, n. 
.34 . 

Removal proceeding, § 6^ p. 279 
Ground for removal, | 60, pp. 249-261 

Civil service employee, S 62, p. 260, n. 2 
Questions of law or fact in judicial proceed¬ 
ing for removal; $ 67, p. 293 
Ground for suspension, § 58, p. 237 
. Impeachment of officers for malfeasance, S 68, pp. 
295-297 

Indictment or information in prosecution of offi¬ 
cer, S 134, pp. 436, 437 

Joinder of persons injured as plaintiffs in action 
on official bond, § 174, p. 477 
Liability on official bond for malfeasance, § 161, 
p. 459 

Malfeasance of deputies, agents or subordi¬ 
nates, § 161, P. .465 

Pleading in judicial proceeding for removal for, 
S 67, pp. 291, 292 

Statement in petition for recall, J 69, p. 299 
Statutory offense, § 133,. p. 434 
Suspension without hearing pending investigation 
of charges of, 158, p, 238 
Maliciousness, 

Allegations in indictment or information in 
prosecution of officer, § 134, pp. 436, 437 
Element of misbehavior in office, § 133, p. 431, n. 
35 

Pleading malice in action against officers, § 132, p. 
429 

Malpractice, 

Ground for removal, § 60, pp. 249-261 
Offense, 8 133, p. 434 

Manager of common iirigation lateral as public offi¬ 
cer, § 2, p. 100, n. 65 
Mandamus, 

OompcUlng officer to turn over books and other 
paraphernalia of office, § 77 
Equity’s disturbance of possession of office where 
title would warrant mandamus to secure pos¬ 
session, § 76, p. 309, n. 11 


Mandamus—<lontinued. 

Exercise of jurisdiction to try title to Office, $ 
79, p. 314 

Remedy for wrongful reduction of compensation, f 
9r 

Mandatory constitutional or statutory provisions. 
Appointment of officer to fill vacancy until elec¬ 
tion, § 63, p. 217 

Bond of officer as condition to assumption of du¬ 
ties, § 39, p. 193 

Citation or order to officer to show cause why 
he should not be suspended, 8 58, p. 238 
Death benefits, § 89, p. 327, n. 38 
Duties of officers, § 113, pp. 399^-402 
Entry of record of pleading in judicial proceed¬ 
ing for removal, § 67, p. 292 
Holding over, § 48, p. 204 

Ineligibility of members of legislature to other of¬ 
fices, § 23, p. 143 

Ineligibility to hold another office, § 23, p. 136 
Notice and hearing on removal of officer, § 61, p. 
266 

Notice or statement of grounds in proceedings for 
removal or demotion, 8 66, pp. 275, 276 
Restrictions against change of compensation after 
election or appointment or during term, § 95, 
p. 343 

Signatures on recall petition, § 69, p. 299 
Special recall elections, f 69, p. 300 
Surety company bond of officer, § 39, p. 193, n. 56 
Time for performance of duties, § 114, p. .406 
Verification by oath of pleading in Judicial pro¬ 
ceedings for removal, 8 67, p:. 292 
Maps, property right of city assessor in maps made 
out of office hours, 8 114, p. 406, n. 29 
Marks, affixing mark of person unable to write to re¬ 
call petition, 8 69, p. 299, n. 67 
. May in statutes relating to officers’ duties as manda¬ 
tory or directory, § 113, p. 401 
: Mayor, 

Injunction to try title to office of, as between a 
holdover and another, 8 76, p. 310, n. 12 
Judge within constitutional prohibition against 
holding other office or employment, 8 23, p. 
139, n. 68 

Medical examination, determination of veteran’s quali¬ 
fications, 8 35, p. 189, n. 87 

Meetings of public board or body, 8 109, pp. 394-396 
Membership in, 

Appointing body as affecting eligibility to office, 8 
20 

Body creating office or increasing emoluments 
thereof as affecting eligibility to office, § 21 
Mental disability causing vacancy In office, 8 50, pp. 

209, 210 
Merit, 

Examinations under civil service system, 8 34, pp. 
175-180 

Promotions of officers according to merit, 8 54(2), 
pp. 219-^2 

MUeage, 8 91, PP. 329^-331 

Allowance as compensation within constitutional 
prohibition against <ffiange during term, 8 95, 
p. 366 

Auditing or allowance of claim for mileage fee or 
expense^ 8 99, p. 360 * 
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Military oflOicers, classification of public officers and 
offices as civil or military, $ 3, pp. 103,104 
Military service, 

Abandonment of office by responding to call for 
service, § 56, p. 231 

Compensation to officer in military service, right 
to compensation, § 83, p. 322 
Abolition of office during absence in military 
service as affecting right, § 84, p. 323, n. 
87 

Constitutional ineligibility of judge to another of¬ 
fice as inapplicable to appointment in, § 23, 
pp. 140, 141 
Construction, 

Constitutional or statutory prohibition of 
holding or other office, § 23, p. 138, n. 62 
Exceptions to dual office prohibition, § 23, p. 
147, n. 38 

Executive’s power to fill vacancies caused by, § 
51, p. 214 

Incompatibility of holding of civil office and mili¬ 
tary service, § 23, p. 134, n, 20 
Injunction by returned soldier against another’s 
interference with office, § 76, p. 310, n. 16 
Interference with right to hold state office by in¬ 
duction, § 23, p. 145, n. 25 
Judge inducted as holding other offik^, S 23, p. 
140 ‘ 

Lucrative office under United States within dual 
office prohibition, § 23, p. 145, n. 30 
Mode of filling vacancy from absence in, § 62 
Office of. 

Profit under United States within dual office 
prohibition, § 23, p. 145, n. 31 
Trust or profit under United States within 
dual office prohibition, § 23, p. 146, n. 33. 
Power to temporarily fill position of officer enter¬ 
ing, § 61, p. 212, n. 27 
Preservation, 

Civil service status of officers who enter serv¬ 
ice, § 54(1) 

Retirement privileges of public officers and 
employees entering military service, § 92, 
p. 333, n. 36 

Promotion as affected by absence in, § 54(2), p. 
222 

Reinstatement or reemployment of public officer 
or employee after service, $ 72, pp. 302, 303 
Suspension on ground of absence in, § 58, p. 236, 
n. 70 

Term of officer appointed to fill vacancy created 
by absence in service, § 53, p. 218 
Vacancy as caused by absence in, $ 50, p. 210 
Vacation of civil office by induction into military 
service, § 23, pp. 150,161 
Veterans, 

Preferences, 

Appointment, § 35, pp. 182-190 
Promotions, § 54(2), p. 221 
Reinstatement or reemployment, i 72, p. 
302 

Removal or discharge, § 63, pp. 267-273 
Suspension or layoff of civil service em¬ 
ployees or war veterans, § 58, pp. 236, 
236 

Review of removal of veterans protected by 
preference laws, g 66, pp. 284-286 


Mine inspectors, prohibition against (diahge of com¬ 
pensation during term as applicable, § 95, p. 348 
Ministerial acts, 

Interference by^ courts with officer’s ministerial 
act, f 106, p. 375 
^ Issuance of conunission, % 36 

Manner of acting by deputies or assistants, § 152 
Necessity of convened session for ministerial act 
by public board or body, § 109, p. 395 
Number of members of public board or body re¬ 
quired for ministerial act, § 109, p. 395 
Ministerial duties, § 112 

Appointment of deputies to discharge, g 148, p. 
450 

Delegation, 

Ministerial duties, § 114, p. 404 
Powers, g 104 

Failure or neglect to perform duty as common 
law offense, g 133, p. 431 
Judicial officer defined, § 3, p. 105 
Liability for acts or omissions in exercise of, § 
127, pp. 422, 423 

Manner of acting by deputy or assistants, g 152 
Performance, § 114, p. 403 
Power of deputy to perfom, g 151 
Proper discharge of duties as question of fact in 
action against officers, g 132, p. 429 
Ministerial officers and offices, 

Classification, 

Civil officers, g 3, pp. 103,104 
Public officers and offices, § 3, pp. 105, 106 
Definitions, § 3, p. 106 

Executive officers as ministerial, g 3, p. 105 
Liability, 

Acts beyond scope of authority or duty, § 
126 

Acts or omissions in execution of process or 
orders, g 125, p. 419 

Loss of private funds or property received by 
him, g 119, p. 414 

Quasi-judicial officer defined, § 3, pp. 105, 106 
Power and authority in general, § 102, p. 366 n. 66 
Ministerial powers, 

Discretion in exercise of, § 102, pp. 367, 368 
Implied powers, § 102, p. 370 
Liability for acts or omissions in exercise of, S 
127, pp. 422, 423 

Minority of public board or body, action by, § 109, p. 

395 

Minutes, 

Amendment of minutes nunc pro tunc to show 
adoption of resolution extending salary re¬ 
duction, f 94, p. 341, n. 41 

Meetings of civil service commission, g 34, p. 167,, 
n. 7 

Motion to approve minutes as ratification of 
board’s change in officer’s compensation, g 94, 
p. 341, n. 40 
Misappropriation, 

Liability on official bond for interest on misap¬ 
propriated money, § 161, pp. 464, 466 
Officer’s liability for interest from misappropria¬ 
tion of funds, g 118, p. 410 
Presumptions and burden of proof in action on 
official bonds, g 176, pp. 482, 483 
Proceedings to recover moneys received by offi¬ 
cer, g 123, pp. 416-417 
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Jiiisappropriation—Continued, 

j^bllc funds In general, § 118, pp. 409, 410 
Offense, f 133, p. 435 

Removal from office as affecting liability on offi¬ 
cial bond for subsequent misappropriation of 
property or funds, 1162, p. 468 
Successive bonds of officers, period of liability on, 

§ 163, p. 467, n. 30 

Misconduct Conduct, generally, ante. 

Misdemeanor, 

Common law offenses, § 133, pp. 430-432 
Ground for removal, § 60, pp. 250, 251 
Indictment, information or affidavit in prosecu¬ 
tion of officer, § 134, pp. 436, 437 
Obstruction or hindrance of public officer in col¬ 
lection of taxes, § 118, p. 408, n. 46 
Prosecution and punishment, § 134, pp. 435-438 
Retroactive operation of statutes making payment 
of compensation to officer a misdemeanor, § 
83, p. 322 

Statutory offenses, § 133, pp. 432-435 
Wrongful rtoovai of officer, § 71 

Misfeasance, 

Common law offenses, § 133, pp. 430-432 
Ground for removal, § 60, pp. 250, 251 

Civil service employee, J 62, p. 260, n. 2 
Ground for suspension, § 68, p. 237, n. 79 
Liability for, 

Exercise of ministerial powers and duties, § 
127, p. 422 

Test of status as officer or employee, § 5, p. 
110 

Statement in petition for recall, § 69, p. 299 
Suspension without hearing pending investigation 
of charges of, § 58, p. 238 

Mistakes, 

Court’s interference witt or review of acts or 
decisions of board or body on ground of mis¬ 
takes of policy or Judgment, § 108, p. 392, n. 
67 

Demurrer for mistake in name of plaintiff in ac¬ 
tion on bond, S 175, p. 481 
Indictment of one serving in Judicial capacity for 
error of Judgment or mistake of law, § 133, p. 
431 

Liability for mistake of Judgment in.exercise of 
discretionary powers and duties, § 127, pp. 
420, 421 

Liability of authority appointing subordinate by 
mistake for subordinate’s acts, § 128, p. 424, 
n: 24 

. . Nonpayment of public funds as excused by mis¬ 
take of law, § 118, p. 408 

Officer’s mistaken conception of law as affecting 
validity of actions, § 103, pp. .371, 372 
Personal action against officer for mistakes of 
Judgment in discharge of duties, § 125, p. 
418 

Reliance on laches to deprive public of protection 
of statutes because of mistaken action of offi¬ 
cer, 1103, p. 372, n. 32 

Removal on ground of mistakes in judgment, § 
60, p, 251, n. 95 

. Right of action on official bond made by mistake 
to wrong officer,: § 169 


Mistakes—Continued, 

Successor as party plaintiff in action on official 
bond made by mistake to wrong officer, § 174, 
p. 477 
Mode of, 

. Acceptance of resignation, § 55, p. 228 
Filling vacancies, § 52 
Payment of compensation, § 99, p. 359 
Removal in general, § 64 
Resignation, § 55, pp. 227, 228 
Selection as test of status as officer or employee, 

§ 6, p. 110 

Modification of statute protecting veterans against 
discharge, § 63, pp. 268, 269 
Motions, 

Reconsider essential to completion of confirmation 
by one body of nomination by another body, § 
32 

Strike or dismiss pleading in Judicial proceedings 
for removal, § 67, p. 292 

Motives, 

Allegations in indictment or information in prose¬ 
cution of officer, § 134, pp. 436,437 
Common law offenses, 1133, pp. 431,432 
Offenses by statute, § 133, p. 433 
Motor vehicles, operator of bank office with power to 
examine applicants and to issue automobile li¬ 
censes as public officer, § 2, p. 99, n. 55 
Motor vehicles department; refusal to perform duties 
as ground for denial of reinstatement of civil serv¬ 
ice employee, § 72, p. 304, n. 46 
Municipal corporations. 

Board, delegation to board of legislature’s power 
to create office, § 9 

City recorder as Judge within prohibition against 
holding other office or employment, § 23, p. 
139, n. 68 

Civil officers defined, § 3, p. 104 
Classification of public officers as federal, state 
or local, § 3, p. 104 

Creation by municipality as element of office, § 6, 
pp. 113, 114 

Maps made out of office hours by city assessor as 
assessor’s property, § 115, p. 406, n. 29 
Officers in general. 

Constitutional provisions for term and tenure 
of office, application, § 42 
Construction of constitutional provision for 
holding over until successors are quali¬ 
fied, § 48, p. 204, n. 13 

De facto municipal corporation as de facto of¬ 
ficers, 8 136 

Dual office prohibition as applicable to mu¬ 
nicipal offices, $ 23, p. 147 
Elective officers of municipality as state of¬ 
ficers, 8 3, p. 104, n. 46 

Filing of claim before action againbt officer 
for negligence, 8132, p. 427, n. 74 
Removal from office as penalty on conviction 
of crime, § 134, p. 438, n. 60 
Public officer as one performing service or owing 
duty to, § 2, p. 102 

Restriction against change of compensation during 
term as applicable to city treasurer, 8 95, p. 
348 

Mutilation of documents or books as offense, 8 133, pp. 
433, 434 
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Nature of, 

Legislature’s power to fix qualifications for oflSice, 
§ 11, p. 124, n. 86 

Rights in and to oflices, § 6, pp. 116-118 , 

Statutory proceedings to test title to office, § 79, p. 
315 

Naval service. Military service, generally, ante 
Necessary parties, 

Actions against officers, § 132, p. 428 
Judicial proceeding for removal, § 67, p. 290 
Necessity, 

Incumbent to existence of ofiflce, § 1 
Oath or bond as test of status as officer or em¬ 
ployee, $ 6, pp. 114,115 
Neglect of duty. Duties, ante 
Negligence, 

Bonds of officers, ante 

Burden of proof In action against officers, § 132, 
p. 429 

Defense to action on official bond, § 171 
Discharge of sureties on ofllcial bonds by negli¬ 
gence of officers of government, § 165, pp. 468, 
460 

Filing of claim before action against officer for, § 
132, p. 427, n. 74 
Liability for negligence. 

Officers, § 125, pp. 418,419 

Directing performance of acts by subor¬ 
dinate in negligent manner, | 128, p. 
424, n. 27 

Exercise of discretionary powers and du¬ 
ties negligently $ 127, p. 421 
Supervising acts of subordinates negli¬ 
gently, § 128, p. 424 
Official bond liability on, § 161, p. 450 

Execution of process negligently, § 161, p. 
460 

Negligence of deputies, agents or subordi¬ 
nates, § 101, p. 465 

Performance of duty to discharge subordinates, | 
50, p. 244 

Pleading in action agaiihst officer for negligence, § 
132, pp. 428, 429 

Presumption.s and burden of proof in action 
against officers, § 132, p. 429 
Unlawful expenditure of public money, $ 60, p. 240 
Nepotism, § 22 
New bonds, § 40 

Application by surety on official bond for release, 
$ 105, p. 470 

Discharge of sureties on official bond by accept¬ 
ance of, $ 165, pp. 469, 470 
Presumptions as to defalcation in action on of¬ 
ficial bonds, § 176, pp. 482, 483 
New trial in judicial proceeding for removal, g 67, p. 
293 

Newly created office. 

Executive’s power to fill under authority to fill va¬ 
cancies, § 51, p. 215 
Vacancy on creation, § 50, pp. 210,211 
Nil debet, plea in action on official bond, g 175, pp. 480, 
481 

Nominal damages, liability on official bond, g 161, p. 
463 

Nomination, appointment by nomination by one au¬ 
thority in CQ^firpiiation by another, g 32 


Nominees, 

Political party as public officers, g 2, p. 100, n. 55 
Portion . 0 ^ nominated candidate until election as 
quasi office, § 2, pp. 100,101 

Non damnificatus, plea in action on official bond, g 175, 
p. 480 

Nonfeasance, 

Common law offenses, § 133, pp, 430-432 
Ground for removal, § 60, pp. 249-251 

Civil service employee, § 62, p. 260, n. 2 
Ground for suspension, § 58, p. 237 
Liability for, 

Exercise of ministerial powers and duties, g 
127, p. 422 

Test of status as officer or employee, § 5, p. 
110 

Punishment on conviction, § 134, p. 438 
Statement in petition for recall, § 69, p. 299 
Nonpartisan merit basis. 

Civil service, generally, ante 
Defined, g 34, p. 164, n. 65 
Nonresidence as disqualification for office, g 15 
Nonuser, 

Abandonment of office by, § 56, pp. 229, 230 
Involuntary nonuser as abandonment of office, g 
56, p. 231 
Notaries public. 

Administration of oath of office by, § 38 
Civil officers, § 3, p. 104 

Commissioner for special purpose excluded from 
dual office prohibition, g 23, p. 147, n. 38 
Constitutional inhibition against member of leg¬ 
islature holding office, § 23, p. 141, n. 98 
Judge as prohibited from holding office, § 23, p. 
139, n. 68 

Office under state within dual office prohil)ition, 
g 23, p. 147, n. 34 

Notice, 

Action by officer without notice, § 103, p. 372 
Appeal in action on official bond, § 177, p. 485 
Appointing power of veteran’s proceeding for ap¬ 
pointment, g 35, p. 188, n. 83 
Authority of public bodies, § 107, p. 380 
Civil service, 

Appointment, g 34, p. 172, n. 67 
Examination, § 34, p. 180 

Determination of competency of veteran for ap¬ 
pointment, § 35, p. 188, n. 79 
Diminution of compensation on notice to officer, 
§ 95, p. 451, n. 36 

Dismissal of civil seiwice employee because serv¬ 
ices no longer are needed, etc., g 62, p. 202, 
n. 22 

Grounds in proceedings for removal or demotion, 
g 66, pp. 275, 276 

Hearing in proceeding for removal or demotion, g 
66, pp. 278-280 

Intention to sue prior to action against officer, g 
• 132, p. 427 

Limitations on appointing or employing power to 
one accepting public office, § 6, p. 118, n. 99 
Pleading notice of default in action on official 
bond for failure to turn over moneys, g 175, 

• p. 480 

Power of majority^ of board or body to act as de¬ 
pendent on notice of meeting, g 109, p. 396 
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Notice—OontliiTied, 

Hemoval, 

Civil sei^ce ofllcer or employee, § 62, p. 260 
Dismissal because services no longer are 
needed or can be retained, $ 62, p. 
262, n. 22 

Officer, § 61, pp. 255-25T 
Statutory provisions, post 

Sui^ension or layoff of civil service employees, § 
68, p. 239 

Nuisance, liability of officer for maintenance, § 125, p. 
419, n. 82 

Nul tiel record as, plea in action on official bond, § 1T5, 
p. 480 

Number of members of public board or body required 
to act, § 109, pp. 394-396 
Nunc pro tunc. 

Amendment of minutes to show adaption of resolu¬ 
tion extending salary reduction, § 94, p, 341, 
n. 40 

Court’s discretion to permit nunc pro tunc finding 
as to basis of administrative order, § 105, p. 
376, n. 76 

Nurses, reinstatement under civil service of nurse dis¬ 
charged without cause, § 72, p. 306, n. 60 
Oath of office, § 38 

Clerk empowered to administer oaths as public of¬ 
ficer, § 2, p. 100, n. 66 
Failure to take effect, § 41 
Forfeiture of office by violation of, § 67 
Implied acceptance of office by taking, $ 37 
Incompatibility of office on qualifying for office 
before commencement of term, § 23, p. 136, n. 
42 

Induction into office so as to authorize suit to try 
title to office, § 79, p. 316 

Party declared entitled in proceeding to test right 
to office, § 79, p. 318 

Pleading that officer took oath in action on of¬ 
ficial bond, 1176, p. 479 

Presence or absence of oath as test of status as 
officer or employee, § 5, pp. 114,116 
Questioning officer under oath in removal or de¬ 
motion proceeding, § 66, p. 278 
Status of de facto officer of one who has failed to 
take required oath, § 139 

Verification of pleading in judicial proceedings for 
removal, § 67, p. 292 
Objections, 

Meeting of board which changed officer’s compen¬ 
sation, § 94, p. 341 
Petition for recall, § 69, p. 300 
Pleading in judicial proceedings for removal, § 
^ 67, p. 292 

Obstruction of performance of duties of officers, § 117 
Occasional employment, application of statutes pro¬ 
tecting war veterans from removal, § 63, p. 272 
Occupation, engagement in other occupations by of¬ 
ficers, § 116 

Ground for removal from office, 160, p. 249 
. Statutory prohibitioii, § 23, p. 148 
Offenses, 

Commission or conviction of crime as disqualifica¬ 
tion for office, § 24 
Conviction of crime, generally, ante 
Criminal liability for wrongful removal of of¬ 
ficer, § 71 


Offenses—Continued, 

Criminal responsibility, 

De facto officers, § 147 

Officers and persons dealing with them in 
general, §§ 133,134, pp. 439-438 
De facto officers, § 147 

Disqualification for office by violation of election 
law, § 25 

During prior term or in another office as ground 
for removal, 160, pp. 248, 249 
Embezzlement, generally, ante 
Failure to accept office, § 7 
Felony, generally, ante 

Forfeiture of office by sentence to imprisonment, 
§ 57, p. 233 

High crime as ground for removal, § 60, pp. 249, 
260 

Impeachment for offenses, § 68, pp. 296-297 
Indictment or information, generally, ante 
Malfeasance, generally, ante 
Misdemeanor, generally, ante 
Misfeasance, generally, ante 
Office and employment distinguished, § 5, p. 109 
Prosecution and punishment, § 134, pp. 435-438 
Refusal to surrender books or appurtenances of 
office, § 82 

Reimbursement of expenses in defending criminal 
prosecutions, § 91, p' 330 

Removal on ground of criminal conduct, § 60, pp, 
254, 255 

Reregistration of voter after conviction of crime 
as essential to eligibility for office, § 14 
Suspension from office on ground of commission 
of, § 58, p. 236, n. 79 

Unlawful reception of public funds from officer, $ 
117 , 

Usurpation of office, § 82 

Vacancy in office on conviction of offense, § 60, p, 
208 

Office, 

Definitions, § 1; § 23, p. 137; § 23, p. 146, n. 33, 
34; §47,p.202 
Distinctions, § 1 

Employment distinguished, § 6, pp. 108-116. 
Officer defined, § 1; § 47, p. 202; § 48, p. 205 ; § 95, 
p. 347 

Officer of the law defined, § 2, p. 102 
Officers within scope of preference to veterans in ap¬ 
pointment, § 36, p. 186 

Offices to which civil service laws apply, § 34, pp. 164- 
167 

Official bonds. Bonds of officers, generally, ante 
Official busine^ defined, § 110, p. 397, n. 29 
Official character of exercise of power, § 103, p. 372 
Official defined, § 2, p. 102 
Official misconduct. 

Common law offense, § 133, p. 432 
Defined!60,p.250; § 133,p.432 
Indictable offense, § 133, p. 431, n. 24 
Official oath. Oath of office, generally, ante 
Officials, nature of quasi-public official, § 2, p. 103 
Operation and effect. 

Payment of penalties in lieu of service in office, 

§ 7 

Resignation, § 66, pp. 225, 226 

Tendered to improper person, § 65, p. 228 
Retroactive operation, generally, post • 
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Operation and effect—Continued, 

Suspension from office, § 68, p. 240 
Oppression by officer as offense, § 133, p. 434 
Oral interviews in civil service, § 34, p. 179 

Determination of fitness for promotion, § 54(2), p. 
222, n. 69 

Order of suspension of officer, § 58, pp. 238,239 
Order to officer to show cause why he should not be 
suspended, § 58, p. 238 
Orders, 

Agent or officer of court who makes sale under 
judicial orders as judicial officer, § 3, p. 105 
Appeal from intermediate orders in judicial pro¬ 
ceedings for removal, § 67, p. 294 
Boards or connnissions, § 108, pp. 384, 385 
Commitment for failure to surrender books and 
papers of office, S 77 

Consideration of matters of law on judicial review 
of orders of public body, § 108, p. 389, n. 48 
Court’s discretion to permit nunc pro tunc finding 
as to basis of administrative order, § 105, p. 
376, n. 73 

Finality of order where reviewing court remits 
matter to board, S 108, p. 394 
Interference by court with officer’s interpretation 
of administrative order, § 106, p. 376, n. 62 
Layoff or suspension of civil service employees, § 
58, p. 239 

Liability for acts or omissions in execution of or¬ 
ders, § 125, p. 419 
. . Officers, 8 103, p. 373 
Hecall election, 8 69, p. 300 
Eestraint on right of members of public board or 
body to vote, § 109, p. 396 
Eeview by courts of administrative order, or or¬ 
der of public board, etc., § 105, p. 374, n. 58; 
5 105, p. 375, n. 61; ? 108, pp. 386-394 
Stay of enforcement of order of public board or 
body by reviewing court, § 108, p. 394 

Ordinances, official as officer or incumbent of office 
created by, § 2, p. 102 
Ouster, 

Abandonment of office by acquiescence in ouster, 
8 56, pp. 231, 232 

Action or other proceeding for recovery of office, 
§ 79, pp. 314r-318 

De facto officer by means of an injunction, § 144, 
p. 445, n. 30 

Hearing before suspension pending proceeding for 
ouster, § 58, p. 238 

Judgment in proceeding for recovery of office, § 
79, p. 318 

Eemoval, generally, post 

Outside state, compensation for expenses incurred 
outside state, 8 91, p. 330 
Papers, 

Accounting for fee on filing paper though fee not 
collected, § 99, p. 360 

Proceedings for recovery of papers of office, f 77 
Eetention of papers until fees are paid, § 99, p. 
360 

Trial of title to office in proceedings for posses¬ 
sion of papers of office, § 79, p. 314 

Parish school board, membership on board and of¬ 
fice of postmaster within dual office prohibition, 8 
23, p. 146, n. 33 


Parol, 

Acceptance of resignation, 81>5, p. 228 
Eesi^ation, § 55, p. 227 

Parole officer at state prison, determination of aban¬ 
donment of office, § 56, p. 232, n. 27 
Part time employees, burden of proof in action for 
compensation, § 99, p. 362 

Partial invalidity of changes of compensation in view 
of restrictions against change, 8 95, p. 350 
Parties, 

Actions against officers, § 132, pp. 427, 428 
Actions by officers, § 131 
Compensation, action to recover, 8 99, p. 362 
Deputies or subordinates, actions against, § 153 
Funds received by officer, action to recover, § 123, 
p. 416 

Official bonds, actions on, § 174, pp. 476-478 
Plea that wrong officer is made plaintiff, { 
175, p. 480 

Statutory proceedings, to try title to office, ,8 79, 
pp. 316, 317 

Partnership, securing award of contract to partner¬ 
ship of which officer is member as offense, § 133, 
p. 432 

Passes, acceptance of free passes as ground for re¬ 
moval, 8 60, p. 264 
Payment, 

Change of medium or time of payment of compen¬ 
sation as change in compensation within pro¬ 
hibition, § 95, p. 356 
Compensation, § 99, pp. 359-363 
Deputies or assistants, § 150 
Eecovery of compensation unlawfully paid, 8 
101 

Default in payment of public funds as disqualify¬ 
ing for office, § 25 

Duty to pay public funds after mistake of law, 8 
118, p. 408 

Effect of payment of penalty in lieu of service in 
office, § 7 

Judgment in favor of third person as defense to 
action on official bond, § 171 
Liability of officer for wrongful payment of public 
funds, 8 118, pp. 409, 410 
Nonpayment of taxes as disqualifying for office, 
§ 25 

Statutory offense of payment of false or fraudu¬ 
lent claim, 8 133, p. 433 
Peace officers. 

Cause for removal from office, 8 60, p. 248, n. 46 
Officer of the law and peace officer as synony¬ 
mous, 8 P* 102 
Penalties, 

Amount of recovery in action on official bond, 8 
177, p. 485 

Clearness and certainty of order of board or com¬ 
mission subjecting one to penalty, 8 108, p. 
385, n. 88 

Demurrer for failure to aver nonpayment of pen¬ 
alty of bond in action on official bond, 8 175, 
p. 481 
Failure to, 

Accept office, § 7 
Account for public funds, § 121 
Imposition on conviction of crime, § 134, p. 438 
Judicial review of administrative order subject¬ 
ing one to, 8 105, p. 374, n. 68 


1231 



INDEX TO OFFICERS 


Penalties—Oontiniiecl,. 

Liability on Official bond for penajties for derelic¬ 
tion o^f duty, $ 161, p. 463 
Obstrtictibn or. hindrance, of officer in perform¬ 
ance of duties, § 117 

Orders by offiOer Imposing, § 103, p. 373, n. 46 
Statutory provision fOr penalty for practice of 
IsLW by . officer, S 115, p. 406 
Penitentiary, sergeants or under officers of lessees of, 
as civil officers, § 3, p. 104 
Pensions, § 92, pp. 331-^34 
Amount, § 92, pp. 333, 334 

Benefits as extra compensation within constitu¬ 
tional prohibition, % 96, p. 358 
Continuing right to pension, § 92, p. 333 
Eligibility and conditions, § 92, p. 333 
Nature of rights, S 92, pp. 331-333 
Per diem. 

Allowance, § 90, p. 327 

(Prohibition against change in compensation, 
Effect on grant of per diem remuneration aft¬ 
er commencement of term, S 96, p. 353, 
n. 2 

Embracing per diem allowances, § 95, pp. 360, 
351 

Percentages, prohibition again^ change of compensa¬ 
tion as inapplicable to one whose compensation 
. consists in, § 95, pp. 360,351 
Performance of duties. Duties, ante 
Period of service essential to right to pension or re¬ 
tirement allowance, § 92, p. 333 
Permanency of duties as test of official status, S 6, pp. 
112, 113 

Penxianent appointments under civil, service system, § 
34, pp. 173, 174 
Personal interest,. 

Raising of question of constitutionality by officer 
when his personal interests are affected, § 
114, p, 404, n. 9 
Transactions, S 

Statutory offense, § 133, p. 432 

Persons, 

Against whom statutory proceedings to try title 
to office may be maintained, 79, p. 317 
By whom charges against officer or employee may 
be heard and determined, § 66, pp. 277, 278 
Defined, § 34, p. 164, n. 66 . 

Entitled to judicial review of officers’ acts or de¬ 
cisions, § 105, p. 374, n. 68 , 

Included within prohibitions against change of 
compensation after election or appointment 
or during term, f 95, pp. 346^348 
To whom. 

Civil service laws relative to removal or de¬ 
motion applies, 8 ^2* pp. 262-267 
Laws protecting war veterans from removal 
apply, § 63, pp. 270-273 

Officers are liable for negligence, 8 125, p. 418 
Resignation tendered, 8 55, p. 228 
Who are de facto officers, f§ 135-142, pp. 438-445 
Who may. 

Fix amount of compensation, 8 93, pp. 336, 
337 . 

Institute Juditial proceedings for removal, § 
. 67, 8 290 

'Maintain statutbty proceedings to try title to 
office, S 79, pp. 316, 317 


Petition, 

Complaint, declaration or petition, genera,lly, ante 
Recall of officers, S 69, pp. 298-300 
Photographs, disqualification for office by publication 
■ of, § 25 

Physical disability causing vacancy in office, § 50, pp. 
209, 210 

Physical examinations under civil service system, 8 34, 
p. 179 
Places, 

Office as place, 8 1» P- 96, n. 1 
Trust or profit, 

Distinction between offices and places in 
phrase offices or places of trust or profit, 
81 

Office as place of trust, § 1 

Plaintiffs in actions on official bonds, § 174, pp. 476, 
477 

Plea that wrong officer is made plaintiff, 8 175, p. 
480 

Plea in action on official bond, § 175, pp. 480, 481 
Pleading, 

Actions against officers, 8 132, pp. 428, 429 
Actions by officers, § 131 
Answer, generally, ante 

Compensation, action to recover, 8 99, p. 362 
Complaint, declaration or petition, generally, an¬ 
te 

Damages, action for, against officer for failure to 
approve official bond,-8 39, p. 194 
Diligence in bringing action to review board’s or¬ 
der, 8 108, p. 389 

Force and effect of rules of pleading by public 
agency, 8 107, p. 381, n. 34 
Judicial proceeding for removal, § 67, pp. 291, 292 
Moneys received by officer, action to recover, 8 
123, p. 416 

Official bond, action on, 8 176 
Proceedings for recovery of office; 8 79, p. 317 
Pleasure,. 

Constitutional prohibition against change of com¬ 
pensation as inapplicable to officer holding at 
appointing authority’s pleasure, 8 95, pp. 344, 
345 

. Removal at, 8 59, p. 245; 8 30, p. 247 
Executive act, 8 35 

Review by court of removing authority’s re¬ 
moval of officer at pleasure, 8 36, p. 281 
Plenary power to abolish office, 8 10i p. 120, n. 45 
Police, 

Appointment of police officers, 8 54(2), p. 219, n. 12 
Chief of police as executive officer, 8 3, p. 105, n. 

64 

Civil officers, § 3, p. 104 

Office of emolument within dual office prohibi¬ 
tion, 8 23, p. 145, n. 29 

Special policeman as public officer, 8 2, p. 99, n. 

65 

Police magistrates. 

Exception to constitutional prohibition against 
holding two offices, 8 23, p. 146, n. 32 
Invalidity of purported acts after election as 
town clerk, 8 23, p. 149, n.,54 
Office of honor or profit within constitutional du¬ 
al office prohibition, 8 23» p. 146, n. 32 
Political activity, prohibiting activity by employees 
in classified service, 8 64(1) 
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Political campaigns, serving as manager of campaign 
as ground for removal, 8 60, p. 250 
Political causes or reasons, 

Determination by civil service commission of 
cause for removal of civil service officer or 
employee, 8 66, p. 285 

Ground for discharge of civil service employees, § 

62, p. 261 

Reduction of compensation on ground of, § 95, p. 
345 

Statement of employee’s discharge for such 
causes after discharge notice, | 66, p. 276 
Political committees. 

Officer, member or employee as public officer, 8 2, 
p. 100, n. 55 

iServing on committee as ground for removal from 
office, § 60, p. 250 
Political officers, 

Glassification of civil officers, { 3, pp. 103, 104 
Defined, | 2, p. 101 
Political party. 

Nominees as public officers, § 2, p. 100, m 55 
Officers as officers within provision for holding 
over, § 48, p. 205 

Political privilege, right to hold office as, J 11, p. 124, 
n. 81 

Political qualifications, § 16 

Political subdivisions, constitutional offices distin¬ 
guished, etc., { 3, p. 104 
Population, 

Compensation based on, 8 93, p. 336 

Change in compensation based on change in 
population, 8 94, p. 341 

Prohibitions against change in compensation as 
inapplicable to compensation based on, | 95, 
pp. 351, 352 
Positions, 

Civil service laws, positions to which applicable, 
§ 34, pp. 164-167 
Definition, 8 34, p. 164, n. 65 
Existence of office though position carries no sal¬ 
ary or emoluments, 8 1 

Mode of creation as test of status as officer or 
employee, § 5, p, 110 

Office and employment distinguished, 8 5, pp. 108- 
116 

Office as position, 8 ^ 

Public office as position, 8 % P* 100 
Scope of preference to veterans in appointment, 
positions within, § 35, p. 185 
Possession of office, §8 73-82, pp. 308-319 

Prerequisite to existence of de facto officer, 8 137 
Right of de facto officer to possession as against 
predecessor whose term has expired, 8 137, p. 
442 

Two officers de facto in possession, 8 137, p. 442 
Poss^ion of sovereign power of government as test 
of official status, 8 5, pp. 110, 111 
Post, office as, 8 1 
Postmaster, 

Judge as prohibited from holding office, 8 23, p. 
139, n. 68 

Office within dual office prohibition, 8 23, p. 146, 
n. 38 

Power and authority, 8§ 102-109, pp. 365-396 

Abolish or consolidate offices, 8 10, pp. 120-123 
Acts in excess of authority, 8 102, pp. 366, 367 
67 C, J.S.—78 


Power and authority—Continued, 

Acts without authority of office as outside cover¬ 
age of official bond, 8 161, P- 460 
Addition of powers as discharging sureties on 
official b<)nd, § 165, p. 468 
Boards or other bodies, 8§ 107-109, pp. 378-398 
Collateral attack on acts or decisions of, 

Officer, § 105, p. 375 
Public board or body, 8 108, p. 388 
Commissions, §§ 107-109, pp. 378-396 
Conferring authority by legislature to suspend 
officer, § 58, p. 233 
Contracts, § 102, p. 370 

Exercise of power to contract, § 103, p. 371, 
n. 22 

Correction or amendment of acts of officer, § 103, 
p. 373 
Create, 

Office, 8 9 

Vacancy in office, 8 60, p. 211 
Declare vacancy in office, 8 50, p. 211 
Definition and nature of public office, § 2, pp. 
97-101 

Delegation, ante 
Deputies and assistants, 8 J51 
Designation , by law as element of office, § 5, p. 114 
Determine whether vacancy exists, § 51, p. 212 
Discretion, generally, ante 
Eligibility to office as affected by power of ap^ 
pointment, 8 20 

Establish terms of office, § 44, p. 198 
Executive officer defined, 8 3, p. 105 
Exercise of powers by officers generally, §8 103- 
105, pp. 371-378 

Extent of authority as test of status as officer or 
employee, 8 5, p. 116 
Fill vacancies, § 51, pp. 212-215 
Fix, 

Amount of compensation of officers, 8 93, pp. 
335, 336 

Grounds for vacancy in office, § 50, p. 211 
Qualifications or disqualification for office, § 
11, pp. 124, 125 

Religious and political qualifications for offi¬ 
cers, 8 16 

Terms of oflice, 8 44, p. 198 
Governor, ante 

Implied power or authority, generally, ante 
Judicial powers, generally, ante 
Legislature, ante 

Liability for officer for acts outside scope of au¬ 
thority, 8 120 
Orders, § 103, p. 373 

Boards or commission, § 108, pp. 384, 385 
Preparation of ballot synopsis prior to circulation 
of petition for recall, § 69, p. 300 
Proceedings before board or commission, § 108, pp. 
382-385 

Proceedings in exercise of power, § 103, pp. 372, 
378 

Public office defined, § 2, pp. 97-101 
Public officer defined, 8 2, pp, 101-103 
Quasi-judicial officer defined, 8 3, pp. 105, 106 
Quasi-judicial powers, generally, post 
Ratification of acts, § 106 

Remedies to prevent enforcement of orders of 
officers acting without authority, 8132, p. 427 
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Power and ant3iorlty---Ck)ntinued, 

Removal of oflacer, § 69, pp. 243-245 
Review or control by courts of acts or decisions of, 
Boards or other bodies, § 108, pp. 380-394^ 
OflScers, S 105, pp. 374r-378 
Rules and regulations, § 102, pp. 370, 871 


Statutory provisions, post 

.Suspend officer, § 58, pp. 233-240 

Territorial and extraterritorial power, § 102, p. Soo 


Predecessors, ^ . . 

Be facto officer’s right to possession as against 
predecessor whose term has expired, § 137 
Officer’s liability for acts of, § 129 

Prelection agreement of candidate to, appoint one to 
deputyship, § 149 

Preferences, ^ 

Appointment, discharged members of armed forces, 

§ 36, pp. 182-190; § 64(2), p. 221 
Promotions, veterans, § 54(2), p. 221 
Reinstatement or reemployment, veterans, § 72, p. 
302 

Removal or demotion, soldiers, sailors or marines, 

§ 63, pp. 267-273 . . ^ 

Review of removal of war veterans protected by 
preference laws, § 66, pp, 286-288 
Suspension or layoff of civil service employees or 
veterans, f 58, pp. 234-236 

Presidency of state university as office of profit or 
trust, § 23, p. 146, n. 33 

President of the United States, power to remove offi¬ 
cers, § 59, pp. 243, 244 

Presumptions and burden of proof. 

Action to recover compensation, § 99, p. 362 
Actions against officers, § 132, p. 429 
All members of public board or body were present 
and participated in proceeding or had notice, 

§ 109, p. 396 

Arbitrariness In exercise of officer’s discretion, § 
105, p. 378, n. 82 

Certiorari to review civil service commissions 
refusal to restore prosecutor to position, § 
66, p. 282, n. 86 

Contract by officer as made in official capacity, § 
130, p. 425, n. 36 

Criminal proceedings against officers, § 134, p. 437 
Delivery of official bond, § 168 
Eligibility to office, § 11, p. 126 
Existence of vacancy from issuance of commission 
reciting existence thereof, § 51, p. 212 
Highest degree of care of funds lost by burglary, 
robbery or theft, § 119, p. 411, n. 88 
Injunction against interference with exercise of 
office, action for, § 76, p. 311, n. 19 
Judicial proceeding for removal, § 67, p. 292 
Legislative intent to create vacancy in office, § 60, 
p. 207 

Necessity or great benefit authorizing contract 
beyond officer’s term, § 102, p. 370, n. 11 
Negativing presumption of regularity of official 
action in pleading in action against officer, 
S132, p. 429 

Officer who has completed resignation continues 
as de facto officer^ § 141 
Official bonds, actions ,oi^ § 176, pp. 482, 483 
possessor of office as duly qualified, § 37 


Presumptions and burden of proof—Continued, 
Proceedings for recovery of, 

Compensation from de facto officer or usurper, 

§ 100 

Compensation unlawfully paid or exacted, § 
101 

Office,! 79, p. 318 

Reasonable performance of duty in action against 
officer, § 132, p. 429 . 

Regularity and validity of board’s action or de¬ 
cision on review, § 108, p. 393 
Regulation of public body was justified, § 107, p. 
380, n. 19 

Removal or demotion proceeding, § 66, p. 278 
Removal without proper cause or in bad faith on 
court’s review of removal of civil service 
employee, § 66, p. 283, n. 10 
Salary for services as compensation and fees re¬ 
ceived are received in official capacity, § 90, 
p. 328 , 

Services rendered are covered by officii salary^ 
§93,p. 336,n.64 
VaUd appointment, § 36 
Validity of appointment, § 30 
Previous incumbency as disqualification for office, § 26 
Primary elections, 

Recall provisions of primary election law, § 69, 
p. 298 • 

Violation of election laws as disqualification for 

office, § 25 xo 4 1 

Private agreements as affecting liability on official 

bond, S161, p. 467 

Private contractor, inclusion In civil service of work 
done by contractor on government unit taking 
over work, § 34, p. 174, n. 4 
Private corporations, power to appoint officers, § 29 
Private funds or property. 

Custody of, and accounting for, such held by vir¬ 
tue of office, §§ 118-124, pp. 408-418 
Liability of officer for loss of, § 119, pp. 413, 414 
Private individual or citizen, 

Consent of obligee as condition precedent to pri¬ 
vate individual’s action on official bond, § 
JL69 

Demurrer for absence of leave to sue in action on 
official bond by, § 175, p. 481 
Institution of judicial proceedings for removal, 
§ 67, p. 290 

Maintenance of action against officer, § 132, p. 428 
Right of action on official bond, § 169 
Private office distinguished from public office, § 1 
Private officer and public officer distinguished, § 2, p. 
103 

Private property* officer as, § 6, pp. 116-118 
Private secretary. 

Notice and hearing on removal, § 61, p. 256 
Protection of statutes relating to removal of war 
veterans, § 63, p. 272 
Privil^e, 

Revocation of public officer’s privilege by sov¬ 
ereignty at will, § 54(1) 

Right to be appointed or be elected to public of¬ 
fice, § 11, pp. 123,124 

To be sued In county in which officer holds office, 
§ 132, p. 427 

Transfer of persons in civil service, 54(3), pp. 
222-225 


1234 




INDEX TO OFFICERS 


Pro tempore, officer pro tern defined, $ 2, p. 102 
Probation officers, prohibition against change of com¬ 
pensation during term as applicable to, § 95, p. 348 
Probationary appointments under civil service system, 
§ 34, pp. 173, 174 
Probationary employees. 

Dismissal or discharge under civil service system, 
§ 62, pp. 264-267 
Vacation pay, § 89 
Procedure, 

Administrative boards or officers, procedure for 
removal before, § 66, pp. 274r-288 
Appeal in judicial proceedings for removal, § 67, 
p. 294 

Force and effect of rules of procedure by public 
agency, § 107, p. 381, n. 34 
Impeachment of officers, § 68, pp. 296, 297 
Judicial proceedings of removal, § 67, p. 289 
Necessity for charges, notice and hearing on re¬ 
moval of officer, § 61, pp. 265^267 
Recovery of compensation, § 99, pp. 361, 362 
Removal or demotion of civil service officer or em¬ 
ployee, § 62, p. 259, 260 

Review of determination of public board or bodies, 
§ 108, p. 389 

Statutory proceedings to recover papers and para¬ 
phernalia of office, § 77 
Suspension from office, § 58, pp. 238-240 
Proceedings, 

Administrative boards or officers to remove or 
demote officers or employees, § 66, pp. 274- 
288 

Boards or commissions in general, before, § 108, 
pp. 382-385 

Enforcement of lien on property of principal or 
sureties on official bond, § 166 
Exercise of powers, § 103, pp. 372, 373 
Recovery of, 

Books or other appurtenances of office, § 77 
Funds received by officer, § 123, pp. 415-417 
Office, 8 79, pp. 314-318 
Removal of officer in general, § 64 
Process, 

Acts without process, or under void process, as 
outside coverage of official bond, § 161, p. 400 
Agent or officer of court who makes sale under 
process as judicial officer, § 3, p. 105 
Liability for acts or omissions in execution of, § 
125, p. 410 

Negligence or willfulness in execution of, coverage 
of official bond, § 161, p. 460 
Process server, abolition of positions, § 10, p. 122, n. 71 
Profession, statutory provisions as affecting officer’s 
engagement in, § 23, p. 148 

Professors at state university as public officers, f 2, 
p. 100, n. 65 
Profit, 

Constitutional or statutory prohibition against 
holding two offices, § 23, pp. 144-148 
Offices of, $ 3, pp. 104,105 

Prohibition, exercise of jurisdiction to try title to 
office, § 79, p. 314 
Promotions, 

Additional duties imposed by, as within coverage 
of bond, 8 161, p. 459 

Civil service officers or employees, § 54(2), pp. 219- 
222 


Promotions—Continued, 

Illegality of promotions under name of transfers, 
§ 64(3), p. 223 

Seniority with respect to suspension as affected 
by promotion, § 68, p. 236, n. 71 
Property, 

Bailee of funds or property, generally, ante 
Court’s inherent power to review acts of board 
or commission impairing property rights, S 
108, p. 387 

Custody of, and accounting for, public property,. 

§§ 118-124, pp. 408-418 
Implied power, 

Accept gifts, bequests, etc., § 102, p. 369, n. 95 
Carry insurance on property, § 102, p. 369, n. 
95 

Liability of officer for loss of private property, | 
119, pp. 413, 414 
Lien, 

Officer’s property on settlement of account, S 
124 

Property of principal or sureties on official 
bond, § 166 

Loss of, § 119, pp. 411-414 
Pleading in action against officer for injuries, 
from condition of public property, § 132, p.. 
429 

Prohibitions against change in compensation as. 
inapplicable to compensation based on, § 95,. 
pp. 351, 352 

Qualifications for office, § 19 
Removal from office as affecting liability on offi¬ 
cial bond for subsequent misappropriation of, 
§ 162, p. 466 
Rights, 

Classification of public officers dependent on 
officers’ right, § 3, p. 103, n, 12 
Eight in and to office, § 6, pp. 116-118 
Right to fees or commissions as property 
right, § 83, p. 322 

Transfer of public property to successor, § 120 
Prosecuting attorney. 

Exclusion of fee for services from prohibition 
against change in compensation, § 95, p. 350, 
n. 72 

Incompatibility of office and military service, § 23, 
p. 134, n. 20 

Prosecution for offense, § 134, pp. 436-438 
Prospective, 

Appointment to office, § 30 
Ground for removal from office, § 60, p. 247 
Operation of statutes providing for change of 
compensation, § 95, pp. 349, 350 
Prospective resignation, § 55, pp. 226, 227 
Consent to withdrawal, § 65, p. 229 
Withdrawal, § 06, pp. 228, 229 
Prothonotary, clerk in prothonotary’s office as public 
officer, § 2, p. 100, n. 55 
Provisional appointments. 

Civil service system, § 34, pp. 173,174 
Executive’s power to appoint to fill vacancy, § 51, 
p. 215 

Provisional employees, application of civil service 
statutes relating to discharge of officers or em¬ 
ployees, 8 62, p. 264 

Proximate cause of injuries in exercise of ministerial 
powers or duties, § 127, p. 423 
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Public agency, 

Public elective ofllce as, | 2, p. 101 
Public office as, § 2, p. 99 
Public agent defined, § 2, p. 103 

Public authorities* recovery of compensation from de 
facto officer or usurper, § 100 
Public depositary as quasi-public official, § 2, p. 103 
Public elective office defined, § 2, p. 101 
Public enemy, 

Act of, as relieving officer from liability for loss 
of public funds, § 119, p. 412 
Loss of funds, Uability on official bond, § 161, pp. 
461, 462 

Public funds. Funds, generaUy, ante 
Public interest, 

Investigation of accounts of officer, § 122 
Nonperformance of duty on ground it will im¬ 
properly affect, § 114, p. 403 
Performance of duties by officers charged with 
protecting, 8 114, p. 402, n. 86 
Public money. 

See, also. Funds, generally, ante 
Definition, § 25 

Persons intrusted by law with receipt of, as pub¬ 
lic officers, 8 2, p. 102 
Public offices, 

Classification, §8 3, 4, pp. 103-108 
Defined, § 1; 8 2, pp. 97-101.. 

Distinguished from private office, 8 1 
Incumbent as public officer, 8 2, p. 101 
Public officers. 

Defined, 8 2, pp. 101-103 
Classifications, 88 3, 4, pp. 103-108 
Public policy. 

Acceptance by officer of less than legal compen- 
satioi^ 8 28 

Cause sufficient or necessary to authorize removal 
from office, 8 60, p. 248 
Civil service systems, 8 34, p. 162 
Constitutional or statutory provisions prohibiting 
holding other offices, 8 23, p. 136 
Employment in violation of civil service provision, 
8 34, p. 172, n. 67 

Fees amounting to financial imposition, 8 90, p. 
328, n. 52 . 

Fixing term of elective office, 8 P-197, n. 21 
Guaranty of efficient service as basis of public 
policy relative to officer receiving compen¬ 
sation, 8 83, p. 321, n, 63 

Holding of other office or employment as affecting 
eligibility to office, § 23, p. 134 
Incumbent of office deemed de facto officer until 
court has condemned creating statute as in¬ 
valid, 8 136 

Individual or personal, interest of officer in trans¬ 
action, 8 116, p. 407, n. 32 

Loss of right to reinstatement by laches or delay, 
8 72, p. 303 

Power of appointment or membership in appoint¬ 
ing body as affecting eligibility to office, 8 20 
Keception by officer of less compensation than that 
fixed by law, 8 93, p. 334, n. 49 
Security as condition precedent to qualification 
for office, 8 39, p. 192, n; 47 
yalidity of acts of de facto? officer, 8 146, P. 447 
■ ‘ m 45 


Public position and public office distinguished, 8 2, p. 

- 100 

Public property. Property, generally,, ante 
Public service commission, creation of indivisible of¬ 
fice notwithstanding provision for payment of 
additional salary by municipality to commission¬ 
ers, § 23, p. 148 

Public station or employment, public office as, 8 2, pp. 

97-101 
Public trust, 

Defined, 8 2, p. 103 
Office of honor defined, 8 3, p. 104 
Publication of financial statements of officers who 
have dealings with public funds, 8 121 
Puerto Rico, restrictions against change of compensa¬ 
tion of officers after election or appointment or 
during term, 8 05, p. 342, n. 52 
Punishment, 

Conviction of crime, 8 134, p. 438 
Obstruction or hindrance of officer in performance 
of duties, 8.117 

Punitive damages. Exemplary or punitive damages, 
generally, ante 
Purchase of office, 8 6, p. 118 
Qualification, 88 37-41, pp. 190-195 

Board, prohibition against judge holding office as 
member, 8 23, p. 139, n. 68 
Bond, 8 39, pp. 192-194 

Distinction between eligible and qualifications, 8 
11, p. 123, n. 79 

Eligibility to office, generally, ante 
Evidence in proceeding to determine right to of¬ 
fice, 8 T9, p. 318 
Failure to qualify, effect, 8 41 

Board member’s failure to qualify as affecting 
power of others to act, 8 109, p. 396 
New or additional bonds, § 40 
Oath, 8 38 

Pleading disqualification in proceeding to recover 
office, 8 T9, p. 31T 

Preference to veterans in appointment, 8 35, pp. 
182-190 

Promotion under civil service system, 8 54(2), pp. 

220, 221 

Resignation before qualifying for office, 8 55, p. 
227 

Status as de facto officer of one acting without 
qualifying for office, 1139 

Quasi-judicial acts or decisions as subject to judicial 
review, § 105, p. 374 

Quasi-judicial capacity, remedy of party aggrieved 
by error of officer acting in such capacity, 8 132, 
p. 427 

Quasi-judicial duties, 

Discretionary duty, 8112, p. 399, n, 53 
Powers of deputies or assistants to perform such 
duties of principal, 8 1^1 
Quasi-judicial officers. 

Glassification of public officers and offices, 8 3, 
pp. 105, 106 

Confinement to authority coxiferred by law in 
performance of duties, 8 114, p. n. 6 
Defined, 8 3, pp. 105,106 

Disqualification by individual or personal interest 
in matter or transaction, 8 116, p. ^T, n. 32 
Liability for acts beyond scope of Jurisdiction, 8 
126 
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Quasi-judicial powers, 

Boards or commissions, § 107, p. 380 
Be facto officer’s liability for acts, f 146, p. 447 
Liability for acts or omissions in exercise of dis¬ 
cretionary powers and duties, | 127, pp. 420, 
421 

Quasi-municipal corporation, officers of, as civil offi¬ 
cers, § 3, p. 104 
Quasi-office defined, § 2, p. 100 
Quasi-public officers or officials. 

Liability on bond for failure to exercise ordinary 
care and prudence, § 161, p. 459, n. 25 
Nature, § 2, p. 103 
Questions of law or fact, 

Abandonment of office, § 56, p. 232 
Actions against officers, § 132, pp. 429, 430 
Disability in action for disability benefits, § 89, 
p. 327, n. 38 

Intention to abandon office, § 56, p. 232 
Proceedings to recover books and papers of office, 
§ 77, p. 312, n. 44 
Residence, J 15 

Wrongful removal, action for, § 70 
Quo warranto. 

Exercise of jurisdiction to try title to office, § 
79, p, 314 

Removal proceeding and quo warranto distin¬ 
guished, § 67, p. 289 

Sincere belief of officer that he iK'came citizen im¬ 
material in quo warranto proceeding, § 13, 
p. 127, n. 24 

Quorum of public board of body, 8.109, pp. 394-396 
Racial causes or reasons. 

Employee’s statement of discharge for such causes 
after discharge notice, §$ 66, p. 276 
Jurisdiction of civil service conunisalou to deter¬ 
mine cause for removal of civil service officer 
or employee, § 66, p. 285 
Ratification, 

Change in compensation, § 94, p. "Ml 
OfficHjr’s ratiflcfation of acts, § 106 
Real party in Interest as plaintiff in action on official 
bond, § 174, p. 476 
Reasonable time, 

Completion of hearing in removal or demotion pro¬ 
ceeding, $ 66, p. 278 
Qualification for office, { 37 
Rebellion, disqualification for office by participation 
in, §25 

Recall, § 69, pp. 297-^301 

Determination of sufficiency of petition, review by 
court of discretion imposed on officer to de¬ 
termine sufficiency, § 69, p. 301 
Election, § 69, pp. 300, 301 
Exercise of Judgment or discretion by officer, § 
103, p. 373 

Piling petition for recall, § 69, p. 299 
Injunction against. 

Holding recall election, { 69, p. 301 
Preparation of ballot synopsis for printing on 
petitions for recall, § 69, p. 301 
Judicial review, § 69, p. 301 
Petition, i 69, pp. 208-300 

Presentation of petition for recall to Governor, § 
69, p. 300 

Signatures on recall petition, § 69, p. 299 


• Recall—Continued, 

Statement, 

Contributions and exi)enditures on filing peti¬ 
tion for recall, § 69, pp. 299, 300 
Grounds in petition, § 69, pp. 298, 299 

Recess appointments. 

Ad interim appointments to fill vacancy, § 51, p. 
214 

Commencement of term of office, § 45 ^ 

Term of office of one appointed on expiration of 
incumbent’s term during recess, | 53, p. 217 

Reclassification of position of civil service employee 
to higher grade, § 54(2), p. 220 

Reconsideration of acceptance of resignation, § 55, p. 
228 

Reconstruction finance corporation, office of member 
of advisory committee of agency of corporation as 
office of profit or trust under United States, § 23, 
p. 146, n. 33 

Recorder, Judge within prohibition against holding 
other office, § 23, p. 139, n. 68 

Records, 

Allotment of long and short terms between officers 
elected at same time, § 44, p. 198 
Amendment by public body, § 108, p. 382 
Construction of official records to uphold validity 
of oath of office, § 38 

Duty to keep record of official transactions, § 110, 
p. 397, n. 29 

Entry of record of pleading in judicial proceeding 
for removal, § 67, p. 292 
Lien created by official bond, § 166 
Official bonds, § 39, p. 194 

Proceedings before board or other public body, 
§ 108, p. 382 

Recovery, 

Amount of recovery, 

Action on official bond, § 177, pp. 484,485 
Compensation, 199, pp. 362, 363 
Compensation from de facto officer or usurper, § 
100 

Compensation paid to deputy, § 150 
Compensation unlawfully paid or exacted, § 101 
Conditions precedent to action on official bond to 
recover funds or damages, § 169 
Damages in actions against officers, § 132, pp. 429, 
430 

Money illegally paid by officer, from third per¬ 
sons, § 118, p. 410 

Moneys received by officer, from third persons, § 
123, p. 416 

Proceedings to recover funds received by officer, § 
123, pp. 415-417 

Reduction of working force as ground for removal of 
war veteran, 163, pp. 260, 270 

Re-election as affected by Impeachment, § 68, p. 296 

Referees, 

Compatible offices, § 23, p. 134, u. 20 
Compensation to removed referee, § 86, p. 323 
Hearing of charges against officer or employee, § 
66, p. 278 

Judge as prohibited from holding office, § 23, p. 
139, n. 68 

Regents of state university, ineiigibility of legislators 
to office, § 23, p. 142, n. 2 
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Registers, 

Admission of instrument to record thongh regis¬ 
ter is party thereto or has an interest there¬ 
under, § 25, p. 15a, n. 9 
Change in compensation, § 94, p. 341 
Right to compensation as affected by increase of 
duties, § 88, p. 325, n. 16 

Validity of acts of de facto officer, § 146, p. 449 
Rehearing, , 

Proceeding before board, § 108, p. 386 
Removal or demotion proceeding, § 66, pp, 279, 280 
Reimbursement, 

Expenses in defending criminal prosecution, § 91, 
p. 330 

Treasury for wrongful payment of public funds, § 
118, p. 409, n. 64 
Reinstatement, § 72, pp. 302-308 

Compensation on reinstatement of discharged civil 
service employee, § 86, p. 324, n. 94 
Laches of dismissed civil service employee to as¬ 
sert right of reinstatement as of date of dis¬ 
charge, § 66, p. 284 

Lower salary on reinstatement of civil service 
employee, § 93, p. 335, n. 51 
Reviewing court’s reinstatement of removed offi¬ 
cer pending review of removal proceeding, § 

66, p. 281 

Relationship, 

Appointment of relative of third Judge by two 
judges of court as commissioner, § 30, p. 
169, n. 6 

Eligibility to office as affected by relationship to 
appointing power, § 22 

Release of obligation of official bond, § 165, p. 469 
Religious causes or reasons. 

Discharge of civil service employees, § 62, p. 261 
Employee’s statement of discharge for such causes 
after discharge notice, § 66, p. 276 
Jurisdiction of civil service commission to deter¬ 
mine cause of removal of civil service officer 
or employee, § 66, p. 285 
Reduction of compensation, § 95, p. 345 
Religious qualifications, § 16 

Remand of case by reviewing court to board or com¬ 
mission, § 108, p. 394 
Remedies, 

Actions on official bonds, §§ 168-177, pp. 471-485 
Proceedings for recovery of office, § 79, pp. 314- 
318 

Recovery, 

Books, papers and other appurtenances of 
office, f 77 

Compensation, § 99, pp. 361, 362 
Moneys received by officer, § 123, pp. 415-417 
Reinstatement of civil service officer and em¬ 
ployee, § 72, pp. 306-308 

Special statutory proceedings to test title to office, 
§ 79, pp. 316-318 
Summary remedy, 

Breach of condition of official bond, § 167 
Recovery of funds received by officer, § 123, 
pp. 416, 417 

Sureties on official bond, § 164 
Usurpation of public office, §§ 80-82 
V'eteran denied preference in appointment, § 35, p. 
183 


Remedies—Continued, 

Wrongful, 

Reduction of compensation, § 97 
Removal, § 70 

Removal, §§ 69-71, pp. 240-302 
Abandonment of office. 

Acquiescence in wrongful removal, § 56, pp. 
231, 232 

Removal from state or district, etc., § 56, p. 
230 

Abolition as position as ground for removal of 
war veteran, § 63, pp. 269, 270 
Acceptance of free passes as ground, § 60, p. 254 
Action to review administrative board’s or offi¬ 
cer’s proceeding, § 66, pp. 280-288 
Answer or reply in removal proceedings, § 66, p. 

276 

Charges, 

Necessity, § 61, pp. 255-257 
Persons by whom charges heard and deter¬ 
mined, § 66, pp. 277, 278 
Pleading in judicial proceedings for removal, 
§ 67, pp. 291, 292 

Probationary employees in civil service, § 62, 
pp. 264-267 

Proceedings for removal, § 66, pp. 275, 276 
Removal of civil service officer or employee, § 
62, pp. 259, 260 

Civil service, ante 

Collection of illegal fees as ground, § 60, p. 254 
Compensation to officer removed from office, § 86, 
pp. 323, 324 

Conduct of hearing or trial in removal proceed¬ 
ing, § 66, pp. 278-280 

Conviction of crime as ground, § 60, pp. 254, 255 
Costs in judicial proceeding for removal, § 67, pp. 
294, 295 

De facto officer, § 143 

Definite term of office with power of removal, § 43, 
p. 197, n. 15 
Definitions, 

Removal from office, § 59, pp. 240, 241 
Removal without proper cause, § 62, p. 211 
Determination in removal proceedings before ad¬ 
ministrative board or officer, § 66, p. 279 
Discharge of sureties by failure to remove officer 
after default, § 166, p. 469, n. 49 
Disqualification for oJffice arising from conviction 
of crime, § 24, p. 163 

Distinction between de jure and de facto officers, 
§ 4, p. 107 

Equitable action on threat to remove officers, § 
70 

Evidence, 

Action for wrongful removal, § 70 
Judicial proceedings for removal, § 67, pp. 
292, 293 

Executive act, removal by, § 65 
Governor, ante 

Grounds for impeachment, § 68, p. 296 
Grounds for removal, § 60, pp. 245-255 

Civil service officers or employees, § 62, pp. 
259-262 

Notice or statement in proceedings for re¬ 
moval, § 66, pp. 276, 276 
Veteran of military service, § 63, pp. 269, 270 
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Removal—Continued, 

Hearing, 

Necessity, 5 61, pp. 255-257 
Proceedings for removal, § 66, pp. 275-280 
Removal of civil service officer or employee, § 
62, pp. 259, 260 
Impeachment, generally, ante. 

Incompatibility of offices where incumbent of one 
has power to remove incumbent of other, $ 
23, p. 135 

Inefficiency, incompetency or ineligibility as 
ground, § 60, pp. 240, 253, 254 
Civil service offlc*er or employee, § 62, p. 260 
Ineligibility of one removed from office to hold 
office, § 25, p. 153 

Intemperance or intoxication as ground. Intem¬ 
perance or intoxication, generally, ante 
Joinder of parties in judicial proceedings for re¬ 
moval, § 67, p. 290 

Judge’s removal as affecting eligibility to an¬ 
other offic^e, S 23, p. 140 

Judgment in judicial proc-eediiig for removal, § 
67, pp. 203. 294 

Judicial proceedings for removal, § 67, pp. 288- 
295 

Jurisdiction in judicial proceedings for removal, 
S 67, p. 289 

Jury trial in jndi(‘ial pro<?ee(lings for removal, § 
67, pp. 289. 290 

Legislature’s power to provide for removal on 
conviction of crime, § 134, p, 438, n. 50 
Malfeasance as ground. Malfeasance, generally, 
ante 

Mlsc<indnct as ground. Conduct, generally, ante. 
Misfeasance as ground. Misfeasance, generally, 
ante 

Mode and proceedings In general, § 64 
Name in which judicial proceedings for removal 
conducted, § 67, p. 290 

Names from eligible list under civil service sys¬ 
tem, § 34, p. 181 

Nonfeasance as ground. Nonfeasance, generally, 
ante 
Notice, 

Civil servlc'e employee’s dismissal Ixicause 
services no longer are needed or can be 
retained, § 62, p, 202, n. 22 
Nec-ossity, § 61, pp. 255-257 
Removal of civil service officer or employee, | 

62, p. 260 

Particular causes, 8 60, pp. 249-255 
Persons to whom provisions protecting war vet¬ 
erans from removal apply, § 63, pp. 276-273 
Persons who may in.stitute judicial proceedings 
for removal, 8 67, p, 290 

Pleading in Judicial proceeding for removal, 8 67, 
pp. 291, 292 

Power to suspend as Included within power of re¬ 
moval, 838, p. 234 

Civil service officer or employee, 8 58, p. 235 
Preference of discharged soldiers, sailors or 
marines, 8 63, pp. 267-273 
.Procedure, 

Administrative hoards or officers, 8 66, pp. 
274-288 

Appeali in judicial proceedings for removal, § 
67, p. 294 


Removal—Continued, 

Procedure-Continued, 

Impeachment, 8 68, pp. 296, 297 
Judicial proceedings for removal, 8 67, p. 289 
Prompt assertion of rights to contest removal, 8 
64 

Province of court and jury in judicial proceeding 
for removal, § 67, p. 293 
Recall, generally, ante 

Reduction of working force as gi'ound for re¬ 
moval of war veteran, § 63, pp. 269, 270 
Refusal or neglect to perform duties as ground, § 
60, pp. 249, 261-253 

Rehearing in removal proceeding, § 66, pp. 279, 
280 

Reinstatement of removed officer, § 72, pp. 302-308 
Remedies for wrongful removal, § 70 
Review of removal, § 66, pp. 280-288 

Civil service board’s or commission’s review 
of removal of civil service officer or em¬ 
ployee, 8 66, pp. 284-286 

Supersedeas bond, liability on official bond where 
supersedeas bond given in connection with 
review of removal, 8 161, p. 457 
Suspension from office and removal distinguished, 
§ 58. p. 233 

Termination of period of liability on official bond, 
§ 102, p. 466 

Venue in judicial proceedings for removal, § 67, 
p. 289 

Willful misconduct in office or willful neglect of 
official duties as ground, 8 60, pp. 251, 252 

Reopening proceeding before board, § 108, p. 385 
Repeal, 

Civil service law, § 34, p. 164. 

Implied authority to repeal law, 8 102, pp. 369, 
870 

Statute protecting veterans against discharge, § 
63, pp. 268, 269 

Veterans preference act, 8 35, p. 183, n. 17. 
Replevin, 

Compelling officer to turn over books and other 
paraphernalia of office, § 77 
Trial of title to office in action of, § 79, p. 314 
Replication and rejoinder in actions on official bonds, 
8 175, p. 481 

Reply in proceedings for removal or demotion, § 66, 
p. 276 
Reports, 

Evidence in action on official bond, § 176, pp. 483, 
484 

Use of reports in determining fitness for promo¬ 
tion, § 54(2), p. 222, n. 59 

Representatives as plaintiffs in actions on official 
l)ond, § 174, p. 477 

Representatives in Congress, judge’s ineligibility for 
office during term of judgeship, § 23, p. 141 
Repiuliation of resignation, 8 65, p. 229 
Requests for instructions in prosecutions of officers, § 
134, p. 38 

Rescission, appointments in violation of civil service 
laws, 8 34, p, 172 
Residence, 

Departure from residence or. nonresidence as 
causing vacancy, 8 50, p..209 
Necessary to eligibility to office, § 15 
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Residuary legatees’ collection of' remainder where , 
deceased ofidcer accepted le^ thdn legal compen¬ 
sation, § 98, p. 368i n. 64 
Re^gnation, f 56, pp. 225-229 ^ ^ 

Abandonment as species of, S 66, pi 

Incompatible office by incumbent of another 
office as resignation of first office, i 23, 
pp. 148-151 

Resignation, § 55, pp. 226-228 

Withdrawal of resignation after accept¬ 
ance, § 56, pp. 228, 229 

Action for damages for reduction in compensa¬ 
tion to cause officer’s resignation § 97 
Appointments under civil service system from 
- residents, § 34, p. 175 

Avoidance of prohibition againet change of com¬ 
pensation by resignation and reappointment, 

§ 95, p. 343 

conditional resignation, § 55, pp. 226-229 
De facto office status of officer continuing in office 
after resignation, § 141 
Definition, § 66, p. 226. ^ 

Deputy’s representation of principal in case of, s 
ISl 

Duress as affecting repudiation of, § 55, p. 229 
Eligibility to office as affected by resignation from 
membership in appointing body, § 20 
Impeachment proceedings as affected by, J 68, p. 
296 

Ineligibility to Incompatible office until officer re 
-si^s from first office, § 23, p. 150 
Judge as affecting eligibility to another office, .8 23, 

P. 140 ^ 

Legislator as affecting eligibility to another office, 

. § 23, p. 143 

Member of board as affecting power of others to 
act, § 109, p. 396 
Mode of acceptance, § 65, p. 228 
Persons to whom tendered, § 55, p. 228 
Pro.spectlve resignation, generally, ante 
Reappointment of civil service employee who ha 
resigned, § 72, p. 304 ; 

Removal of disqualification for another office by 
resignation of prior office, 8 23, p. 139 
R:epudlatlon of resignation, 8 55, p. 229 
Restoration to first office by resignation after ac 
ceptahce of second incompatible office, 8 23, p. 
150 

Right to sa.lary as affected by resignation, 8 83, p. 
322 

HT'am resignation and reappointoent as defense 
ia judicial proc^ings for removal, § 67, p, 
289 

Termination of proceeding for removal by resigna¬ 
tion, 

Judicial proceeding, 8 67, p. 289 
Pending charges, 8 66, p. 275 
Withdrawal of, § 56, pp. 228, 229 
Respondeat superior, officer’s liability for acts of sub¬ 
ordinates, 8 128 , 

Retir^ent, 

Allowance, 8 92, p. 331 

Amount f 92, pp. 333, 334 
Eligibility, and conditions, 8 92, p. 333 
Benefits as extra compensation within constitu¬ 
tional prohibition, 8 96, p. 358 


Retirement-Continued, 

Pay § 92, p. 332 

Retroactive classification of positions under civil serv¬ 
ice, '8 34, p. 171, n. 64 
Retroactive operation. 

Official bonds, 8 162, p. 466 o± 

Regulations of civil service commission, § 34, p. 
168, n. 16 ' 

Amount of compensation, 8 93, pp. 338, 339 
Inhibition against holding other office, 8 23, 
p. 139 

Pensions, § 92, p. 331 

Reimbursement of expenses in defending 
criminal prosecution, 8 91, p. 330 
Restoration to office, 8 72, p. 303 
Right to compensation, 8 86, p. 322 
Veterans preference law, 8 35, p. 183 
Retrospective ground for removal from office, 8 60, p. 
247 

, Board’s reversal of its act or decision, 8 108, p. 

385 . , * 

Judgment In judicial proceedings for removal, 8 

67, p. 294 

Review, „ . 

See, also, Appeal or error, generally, ante 

Action to review, ^ . 

Civil service commission’s determination as 
to reinstatement of employee, 8 72, p. 307 
Removal of veterans protected by preference 
. laws, § 66, pp. 284-286 
Removal or demotion of public officer or em¬ 
ployee, 8 66, pp^ 286-288 
-Acts or decisions, . 

Boards or other bodies by court, 8 108, pp. 

' S86-394 

Officers by court, 8 105, pp. 374-378 
Administrative, 

Body’s review of disciplinary action with re¬ 
spect to civil service employees, 8 64(1) 
Determination whether examination under 
civil service should be promotional or 
open by court, 8 34, p. 177, n: 30 
Refusal of immediate employment to veteran, 

§ 35, p. 189, n. 88 

Appointing officer’s determination of qualifications 
of veteran, 8 35, p. 188 _ 

Board’s review of its determinations, § 108, p. 385 
Certiorari, ante 
Civil service commission’s, 

• Action or findings by court, 8 34, p. 168 

Actions relative to examination, 8 34, pp. 
175,176 

Determination as to suspension of employee 
by courts, 8 58, pp. 239, 240 
Classification of positions by civil service commis¬ 
sion by courts, 8 34, p. 171 
Determination, 

Oral test or interview on examination under 
civil service by courts, 8 34, p. 179 
Suspension of officer by courts, 8 58, pp. 239, 
240 

Discretion, ante . ^ ^ 

Governor’s decision on qualifications for office be^ 
fore issuing commission by court, § 36, p. 190^ 
n. 4 
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Review—CJontinued, 

Impeachment proceeding, § .68, p^ 267 
Judicial pro<^dings for reikovai, § 67, p. 294 
Jurisdiction, ante 

Ofdcer’s review of exercise of judgment or dis¬ 
cretion, § 103, p. 373 
Official bond, action on, § 177, p. ^ 

Proceedings for recovery of office, § 79, p. 318 
Recall, proceedings by court, § 69, p. 301 
Removal or demotion, 

Civil service officers or employees by court, § 
66, pp. 282-284 

Public officer or employee; § 66, pp. 280-288 
War veteran by court, § 66; pp. 286^288 
Summary judicial revieyr of employment in viola¬ 
tion of civil service laws, S 34, p. 172, n. 67 
Transfer, or refusal to transfer, person in. civil 
service, § 54(3), p. 226 
Revocation, 

Appointment to office, § 33 
Board’s revocation of its act or decision, $ 108, p. 
385 

Commission, § 36 

Confirmation by one body of nomination or ap¬ 
pointment of another authority, § 32 
Privilege of public officer as revokable by sov- 
eignty at will, § 54(1) 

Rights, 

Action on official bond, § 169 

Maintenance outside state, § 170 
Actions and other proceedings to determine right 
to office, § 79, pp. 314-318 
Collateral inquiry in right to office, § 74 
Compensation and salaries, generally, ante 
County in which officer holds office, right to be 
sued in, $ 132, p. 427 

De facto officers, §§ 145, 146, pp. 446-449 
Definition and nature of public office, § 2, pp. 97- 
101 

Diligence in asserting rights to reinstatement, § 
§ 72, p. 303 

Civil service employee, § 72, pp. 306-308 
Establishment of right to office by de jure officer 
seeking emoluments of office in case of de fac¬ 
to incumbent, S 99, pp. 360, 361 
Heads of department to reverse a practice, i 103, 
p. 372, n. 30 

Injunction to test right to office, | 76, pp. 309-312 
Nature of rights in and to offices, § 6, pp. 116-118 
Office, right to, 8§ 73-82, pp. 308-319 

De jure officer defined, •§ 4, pp, 106-108 
Restoration to, by appeal in judicial proceed¬ 
ings for removal, § 67, p. 294 
Suspension from office as affecting right, § 58, 
p. 240 

Prompt assertion of rights to contest removal 
from office, § 64 

Recovery of compensation from de facto officer 
or usurper, J 100 
Resignation, § 55, pp. 225, 226 
Seniority rights, 8 54(2), p. 221 
Sureties on official bond, § 164 
Voting, right to vote as essential to eligibility for 
office, 8 14 

Road commission, ineligibility of member of legisla¬ 
ture to appointment as member, 8 23, p. 143, n. 6 


Robbery, liability of officer for robbery of public 
funds or property, 8 119, p. 411 , 

Rules and regulations, 

. . Accrual, of. veterans preference, rights under civil 

service commission’s rule or regulation, 8 35, 
P. 183 

Administration of civil service system, 8 34, p. 168 
Appointments under civil service system, 8 34, pp. 
172-176 

Board’s or commission’s power to adopt, etc., 8 
107, pp. 380, 381 
Civil service, ante 

Eligibility for promotion under civil service sys¬ 
tem, § 54(2), p. 220 

Eligible lists under civil service system, $ 34, p. 
180 

Power to make, § 102, pp. 370, 371 
Promotions in classified service, § 54(2), p. 219, n. 
14 

Reclassification of position to higher grade, 8 ^ 
(2), p. 220 

Restraint on right of members of public board or 
body to vote, § 109, p. 396 
Review by court of rule making by administrative 
official, 8 105, p. 374, n. 59 
Suspension or layoff of civil service employees or 
veterans, 8 58, pp. 234r-236 
Transfer of persons in civil service, 8 54(3), p. 223 
Veterans’ preference law as affecting civil service 
rules, 8 35, p. 183 

Salaries. Compensation oir salary, generally, ante. 

Sales, 

Agent or officer of court who makes sale under 
orders or process as judicial officer, § 3, p. 106 
Office, 8 6, p. 118 

School board. 

Burden of proof in action to enjoin interference 
with exercise of office, 8 76, p. 311, n. 19 
Effect of adjudication in proceeding to enjoin in¬ 
terference with office, § 76, p. 311, n. 20 

School districts. 

Filing claim prior to action against district officer 
for negligence, 8 132, p. 437, n. 74 
Officers of de facto school districts as de facto of¬ 
ficers, 8 136 

School officers as public officers, 8 3) p. 104 

School trustee, office of emolument within dual office 
prohibition, 8 23, p. 145, n. 29 

Seals, 

Authentication of jurat by officer administering 
official oath, 8 38 

Liability on official bond not under seal, § 157 
Limitation of action on official bond under seal, | 
173, p. 475, n. 60 

Seasonal position, tenure, | 42 

Second term, qualification for new term by giving 
bond, 8 39, p. 192, n, 47 

Secret profits, liability on official bond for secret 
profits made by officer from funds held, § 161, p. 
462 

Secretary of State, 

Incompatible offices within provision prohibiting 
holding other office, 8 23, p. 138, n. 62 
Salary increase to secretary who served as Gov¬ 
ernor’s secretary as outside constitutional re¬ 
strictions, 3 95, p. 3^, n. 4 
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Selection, §§ 27-S6v PP* 166^190 
Appointment, generally, ante 
OiTll service, generally, ante 
Status as officer or mploy^ as affected by mode 
of, S 6. p. 110 

Senate. Legislature, generally, ante 
Senator, 

Judge within prohibition against holding other 
office, § 23, p. 139, n. 68 

Judge’s ineligibility for office of Senator during 
term of judgeship, | 23, p. 141 
Loss of office by state iSenator by filing for other 
office, § 65, p. 228, n. 49 

Offices of Attorney General and United States 
Senator as lucrative offices within prohibi¬ 
tion, § 23, p. 146, n. 26 

Seniority, 

Decree for loss of pay on reinstatement of civil 
service removed in violation of seniority 
rights, § 86, p. 324, n. 94 
Order of discharge from civil service to reduce 
working force, § 62, p. 262 
Eights, S 64(2), p. 221 

Suspension or layoff of civil service employees as 
affected by, i 68, pp* 235, 236 

Sentence on conviction of crime, f 134, p. 438 
Sergeants as civil officers, § 3, p. 104 
Services, abandonment of office by failure to perform, 
§66, p. 231 

Setting aside verdict in judicial proceeding for re¬ 
moval, § 67, p. 293 
Settlement 

Accounts of officer, ■§ 122, 

Evidence in action on official bond, § 176, pp. 483, 
484 

iSex, eligibility to office as affected by, § 18 
Shall in statute concerning officers’ duties as manda¬ 
tory or directory, § 113, pp. 401, 402 
Sheriffs, 

Compensation, 

Acceptance of less than legal compensation as 
accord and satisfaction, § 98, p. 369, n. 66 
Constitutional prohibition against change as 
including right to reside in county jail, 
§ 96, p. 351 

Prohibition against diange. 

Bar to change on increase in duties, § 95, 
p. 353, n. 4 

During term as applicable to sheriffs, § 
95, p. 348 

Effect on increase of compensation of 
sheriff as collector, § 96, p. 363, n. 6 
Eestrictions against change after election or 
appointment or during term, $ 96, p. 342, 
n. 67 

Construction of provisions prohibiting simultane¬ 
ous holding of offices, § 23, p. 138, n. 62 
Deputies and assistants, ante 
Discharge for public moneys as essential to eligi¬ 
bility to office, S 25, p. 163, n. 12 
Injunction against interference with office by na¬ 
tional guardsmen, § 76, p. 311, n. 22 
Officers of the law, f 2, p. 102 
Public moneys within constitutional, provision 
disgualifying defaulting officer, § 26, p. 163, n. 
19 


Sheriffs—Continued, 

iSuit to restrain judge from performing duties of 
his office, § 76, p. 311, n. 23 

Signatures, 

Deputies, § 152 
Official bond, § 39, p. 193 

Liability on official bond lacking principal’s 
signature, § 157 

Signed in blank or on condition, 1159 
Pleading in judicial proceedings for r^oval, § 67, 
p. 292 

Recall petition, § 69, p. 299 

Singleness of possession of office, § 73 
Situation, office as, § 1, p. 96, n. 1 
Smart money, recovery in action on official bond, § 
177, p. 485 

Special judge, compatibility of office of member of 
legislature and special judge, § 23, p. 134, n. 20 
State, 

Action by, to recover moneys received by officer, § 
123, pp. 415-417 
Agency, 

Civil service status of person appointed by 
United States to position with agency on 
loan to United States, § 34, p. 172,.n. 68 
Compensation as agent of state as within con¬ 
stitutional prohibition against change of 
compensation, § 95, p. 361 
Transfer of persons in civil service between 
state and city agencies, •§ 54(3), p. 223 

Appeal in proceedings to test title to office, § 79, p. 
318 

Civil officers defined, § 3, p. 104 
Claimant of office as essential to proceeding by 
state to test title to office, § 79, pp. 316, 316 
Classification of public officers as federal, state 
or local, § 3, p. 104 

Construction of provisions prohibiting simultane¬ 
ous holding of offices or employment in re¬ 
spect to state board or commission, § 23, p. 
138, n. 62 

Distinction between constitutional and statutory 
offices, f 3, p. 104 

Fair board manager, eligibility of member of body 
creating office to appointment, § 21, p. 131, 
n. 84 

Maintenance of proceedings to try title to office, § 
79, pp. 316, 317 

Member ineligible for employment by state com¬ 
mission, § 20, p. 130, n. 73 
Nature and scope of proceedings by state to test 
title to office, § 79, p. 316 
Officers in general. 

Change of medium of payment of compensa¬ 
tion as change of compensation within 
prohibition, § 95, p. 356 
Combined service for state and county as 
affecting period of service essential for 
pension, § 92, p. 333, n. 36 
Constitutional provision for holding over un¬ 
til successors are qualified, § 48, p. 204, n. 
13 - 

Eligibility of holder to seat in legislature, § 
23, pp. 143, 144 

Filing claim prior to action against officer 
for negligence, § 132, p. 427, xl 74 
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State—Continued, 

Officers in general—Continuedi , 

Limitation of action for compensation, | 99, p. 
362 

Persons within restrictions against change of 
compensation after election or apjwint- 
ment or during term, § 95, p, 347 
Recovery of compensation unlawfully paid or 
exacted, >§101 

Vacation of federal office by incumbent’s ac¬ 
ceptance of state office, § 23, p. 150 
Offices, constitutional provisions for term and ten¬ 
ure of office, application, •§ 42 
Planning board, incompatibility of offices within 
provisions against holding other office, § 23, 
p. 138, n. 62 

Police trooper, compensation on reinstatement 
after wrongful discharge, § 86, p. 324, n. 94 
Public agent defined, § 2, p. 103 
Public office as agency for, of, or from state, I 
2, p. 99 

Public officer as one performing service or owing 
duty to state, § 2, p. 102 

Racing commission, eligibility of member of legis¬ 
lature to appointment as attorney for com¬ 
mission, § 21, p. 131, n. 84 ' 

Railroad commissioner, military service as breach 
of statutory prohibition against holding an¬ 
other office, § 23, p. 138, n. 62 
Relief commission, constitutional inhibition 
against legislator holding office, § 23, p. 141, 
n. 98 

(Superintendent, application of statute relating to 
removal of war veterans, § 63, p. 272 
State’s attorney, action by state’s attorney to redress 
usurpation of public office, § 80 
Statement, 

Evidence in action on official bond, § 176, pp. 483, 
484 

Grounds in proceedings for removal or demotion, 
§ 66, pp. 276, 276 
Station, office as, § 1 
Status, 

Accused employee removed from office, -§ 60, p. 276 
Change of status, §§ 54-72, pp. 218-308 
De facto officers, §§ 135-142, pp. 438-445 

Failure of officer to give new bond on surety’s 
application for release, § 165, p. 470 
Deputies or assistants, § 148 
Determination of status within coverage of stat¬ 
ute protecting war veterans from removal, § 
63, p. 272 

Occupant’s status causing vacancy in office, § 50, 

, p. 207 

Pleading status of officer in action on official 
bond, § 175, pp. 478, 479 
Test of status, § 5, pp, 109-116 
Statutory officers, 

Liability of officers for acts of statutory deputies, 
§ 128, p. 423, n. 23 

Power and authority in general, § 102, p. 366 
Statutory provisions. 

Abolition of position as ground for removal or de¬ 
motion of war veteran, § 63, pp. 269, 270 
Absence, 

Military seryice, 

Causing vacancy, § 50, p. 210 


Statutory provisions—Continued, 

Absence—Continued, 

Military, service—Continued, 

Effect on promotion, § 64(2), p. 222 
Right to compensation as affected by, § 83, p. 
322 

Actions by officers, § 131 

Age essential to right to pension or retirement 
allowance, § 92, p. 333 

Amercement of officers refusing to pay money re¬ 
ceived, § 123, p. 417, n. 61 
Amount payable under pension statutes, § 92, pp. 
333, 334 

Annual increments, of compensation, § 94, p. 341 
Appeal, 

Civil service board or commission from re¬ 
moval or demotion, § 66, pp. 284-286 
Judicial proceedings for removal, § 67, p. 294 

Application by surety for release from liability 
on official bonds, § 166, p. 470 
Appointments, 

Civil service system, § 34, pp. 172-175 
Officer to fill vacancy until election, J 63, pp. 
217, 218 

Audit of false or fraudulent claim as offense, § 
133, p. 433 

Bond as qualification for office, § 39, pp. 192-194 
Cancellation of officer’s liability for funds lost, § 
119, p. 413 , 

Certiorari to review removal or demotion of war 
veteran, § 66, p. 287 

Change of terms of office, § 47, pp. 209-202 
Citation, 

Judicial proceedings for removal, § 67, p. 289 
Officer to show cause why he should not be 
suspended, § 58, p. 238 

Citizenship as qualification for office, § 13 
Civil service laws, •§ 34, pp. 162-182 
Classification of public offices as constitutional or 
statutory, f 3, p. 104 
Collection of fees, § 90, pp. 359, 360 
Color of office, liability on official bonds for im¬ 
proper acts performed under, § 161, p. 461 
Commission, •§ 36 

Crime as disqualification for office, § 24 
Compensation, 

Amount and period, § 93, pp. 334-^9 
Change of compensation, ^ 94-97, pp. 339-358 
Deputies or assistants, § 150 
Form and elements, §§ 89-92, pp. 326-334 
Payment and collection, § 99, pp. 350-363 
Prohibition against holding two lucrative of¬ 
fices or offices of emolument, § 23, pp. 
144-148 
Recovery, 

Compensation paid to deputies, § 150 
Compensation unlawfully paid or exact¬ 
ed, § 101 

De facto officer or usurper, from, § 100 
Right to compensation, §| 83-88, pp, 319-326 
Time to bring action for compensation, $ 99, 
p. 362 

Concealment of documents or books as offense, 
i 133, pp. 433, 434 

Conclusiveness of settlement of officer’s accounts, 
§ 122 
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Statutory provisions—CJontinued, 

Confirmation by one body of nomination or ap¬ 
pointment by another authority, § ^ 

Consent of obligee as condition precedent to ac¬ 
tion on official bond, 1169 
Construction of statutory provision concerning 
qualifications for office, § 11, p. 126 
Conviction, 

Crime as disqualification for office, § 24 
Felony as causing vacancy in office, § 50, p. 
208 

Costs 

Actions against officers, S 132, p. 430 
Actions by officers, j 131 
Judicial proceedings for removal, § 67, pp. 
294, 295 

Creation by statutory provisions as element of of¬ 
fice, § 5, pp. 113,114 
Creation of office, § 9 

Right to hold public office created by statute, 
§ 6, p. 118, n. 99 
Criminal responsibility. 

Usurpation of office, § 82 
Wrongful removal of officer, § 71 
Curative statutes relating to official bonds, •§ 157 
Damages, 

Recoverable in action on official bond, § 177, 
p. 485 

Usurpation of office, | 81 
Declaration of invalidity of election or appoint¬ 
ment as causing vacancy, § 60, p. 209 
Defendants in actions on official bonds, § 174, pp. 
477, 478 

Delegation of powers, § 104 
Depositary’s failure as occasioning liability of of¬ 
ficer for loss, § 119, pp. 412, 413 
Designation, 

Deputy to hear charges against officer or em¬ 
ployee, § 66, p, 278 

Officer in action against him, § 132, p. 428 
Destruction of documents or books as offense, § 
133, pp, 433, 434 

Directory statutes, generally, ante 
Disability or death benefits, § 89 
Disciplinary measures with reject of civil service 
employees, § 64(1) 

Discrimination in providing qualifications for of¬ 
fice, § 11, p. 124, n. 85 

Duration and expiration of term of office, § 46 
Duties in general, §§ 110-117, pp. 396-408 
Elections to fill vacancies, § 62 
Entry of record of pleading in judicial proceedings 
for removal, § 67, p. 292 
Expenses, compensation for, § 91, pp. 329-331 
Extension of time for performance of duties as 
discharging sureties on official bond, § 165, p. 
469 

Failure to. 

Account for public funds as offense, § 133, p. 
435. 

Qualify for office, effect of failure, $ 41 
Falsification of documents or books as offense, § 
133, pp. 433, 434 
Fees of office, § 90, pp. 327-329 
Filing, 

Claim before action against officer, f 132, p. 
427 


Statutory provisions—Continued, 

Filing—Continued, 

Petition for recall^ J 69, p. 299 
Fixing terms of office, § 44 
Forfeiture of office, § 57 
Form of official bond, § 39, p. 193 
Grounds for removal from office, § 60, pp. 246-256^ 
Hearing, 

Public board, § 108, p. 383 
Removal of officer, § 61, pp. 255, 266 
Suspension from office, § 58, pp. 238, 239 
Holding of other office or employment as affecting^ 
eligibility to office, § 23, pp. 136-148 
Holding over, § 48, pp. 202-206 
Illegal deposits of public funds as offense, § 133, 
p.435 

Impeachment of officers, § 68, pp. 296-297 
Imprisonment for failure to deliver papers and 
paraphernalia of office to successor, § 77 
Incumbent of office created by invalid statute as 
de facto officer, § 136 
Intemperance or intoxication. 

Ground for removal, § 60, p. 254 
Offense, § 133, p. 434 
Joinder, 

Defendant in actions on official bonds, § 174, 
pp. 477, 478 

Plaintiffs in action bn official bond, § 174, p. 
477 

Judgment, 

Action on official bond, § 177, pp. 484, 485 
Motion for breach of condition of official bond, 
§167 

Judicial officer as used in statute defined, § 3, p* 
105 

Judicial proceedings for removal or impeachment,. 
§ 67, pp. 288-296 

Judicial review of dismissal or demotion of civil 
service officer or employee, § 66, p. 282 
Leave to sue as condition precedent to action on 
official bond, § 169 
Lien, 

Officer’s property on settlement of account, f 
124 

Property of principal and sureties on official 
bond, § 166 

Malconduct in office as ground for removal, § 60, 
p. 251 

Malfeasance, misfeasance, nonfeasance, etc., as 
ground for removal, § 60, p. 261 
Malpractice in office as offense, § 133, p. 434 
Mandatory constitutional or statutory provisions, 
generally, ante 

Meaning of public office as used in statute, § 2, p. 
100 

Membership in, 

Body creating office or increasing emoluments 
thereof as affecting eligibility to office, § 
21 

Retirement system, § 92, p. 333 
Mileage, § 91, p. 330 

Misappropriation of public funds as offense, § 133, 
p. 435 

Miscellaneous matters affecting eligibility to office, 
§ 25 

Misconduct, malfeasance or malpractice as offense, 
§ 133, p. 434 
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Statutory provisions—CJontinued, 

Mode of resignation, § 65, pp. 227, 228 
Mutilation of documents or books as offense, J 133, 
pp. 433, 434 

Nonperformance of duties as abandonment of of¬ 
fice, § 66, p. 231 
Notice, 

Grounds in proceedings for removal or de¬ 
motion, § 66, pp. 275, 276 
Intention to sue before action against oflSicer, 
§ 132, p. 427 

Removal of officer, § 61, pp. 2i66,256 
Oath of office, § 38 

Obstruction of performance of duties of officers, § 
117 

Offenses, 1133, pp. 432-435 
Office and employment distinguished, § 5, p. 109 
Office of honor defined, § 3, p. 104 
Office of trust defined, § 3, pp. 104,105 
Official as officer or incumbent of office created by 
statute, § 2, p. 102 
Oppression as offense, § 133, p. 434 
Order to officer to show cause why he should not 
be suspended, § 58, p. 238 
Parties to actions by officer, § 131 
Penalty for failure to accept office, § 7 
Performance of duties, § 114, pp. 402-406 
. Period of service essential to eligibility for pen¬ 
sion, § 92, p. 333 
Pensions, § 92, pp. 331-334 
Personal liability of officers for failure to take 
contractors* bond, original contract as in¬ 
dividual contract of officers, § 130 
Persons, 

Against whom statutory proceedings to try 
title to office may be maintained, § 79, p. 
317 

To whom, . 

Provisions protecting war veterans from 
removal apply, § 63, pp. 270-273 
Resignation tendered, § 55, p. 228 
Who may, 

Fix amount of compensation, § 93, pp. 
336, 337 

Institute judicial proceedings for remov¬ 
al, § 67, p. 290 

Maintain statutory proceedings to try 
title to office, § 79, pp. 316, 317 
Within prohibitions against change of com¬ 
pensation during term or after election 
or appointment, § 95, pp. 346-348 
Plaintiffs in actions on official bonds, § 174, pp. 
476, 477 

Pleading in judicial proceedings for removal, § 
67, pp. 291, 292 

Political activity on part of employees in classi¬ 
fied service, prohibition, § 54(1) 

Population, compensation based on, j 93, p. 330 
Power and authority. 

Appoint officers in generid, § 29 
Appointment or membership In appointing 
body as affecting eligibility to office^ § 20 
Beputles, S 161 

Officers in general, $ 102, pp. 365, 366 
Preference to veterans. 

Appointments, § 36, pp. 182-190; § 64(2), p. 
221 


r;: statutory provisions—Continued, 

Preference to veterans-^Oontlnued, 

Removal or demotion, § 63, pp. 267-273 
Transfer in civil service, § 64(3), pp. 222-226 
Prescribing, increasing or diminishing duties of 
officers, § 111, pp. 397,398 

Prevention of performance of duties by unconsti¬ 
tutional statute abolishing office as abandon¬ 
ment of office, § 66, p. 232 

Procedure for review of board’s determination, f 
108, p. 389 

Proceedings for recovery of books and parapher¬ 
nalia of office, § 77 

Prohibition against Interest ot officer in contracts,. 
§ 116, p. 407 

Promotion of civil service officers or employees^ 
§ 64(2), pp. 219-222 

Property qualifications for office, J 19 
Qualification for office, § 37 
Recall of officers, § 69, pp. 297-301 
Record of proceedings before board or commission, 
§ 108, p. 382, n. 51 
i Reduction, 

! Personnel in civil service, § 62, p. 259 

Working force as ground for removal or de¬ 
motion of war veteran, § 63, pp. 269, 270 
Reimbursement of expenses in defending criminal 
prosecution, § 91, p. 330 
Reinstatement, § 72, pp. 302-308 
. Relationship to appointing power as affecting eli¬ 
gibility to office, § 22 
Residence as qualification for office, § 15 
Restrictions on Implied power to remove from 
power of appointment, § 69, pp. 244, 245 
Retroactive operation, ante 
Review by courts of determination as to suspen¬ 
sion of civil service employee, § 58, p. 240 
Rules by public body as constituting part of stat¬ 
ute, § 107, p. 381, n. 34 

Seeking other office as causing vacancy in office, 
§ 50, p. 210 

Seniority rights among civil service employees, § 
54(2), pp. 221, 222 

Sex as affecting eligibility to office, § 18 
Special statutory proceedings to test title to office, 
§ 79, pp. 315-318 

Statement of grounds in proceedings for removal 
or demotion, § 66, pp. 275, 276 
Status of deputy or assistant, § 148 
Summary remedy, 

Breach of condition of official bond, § 167 
Recovery of funds received by officer, § 123, 
pp. 416, 417 

Suspension from office, § 68, pp; 233-240 
Right to compensation, § 86, p. 324 
Technical violations of statute as ground for re¬ 
moval from office, § 60, p. 248 
Term and tenure of office, S8 42-47, pp. 196-202 
Officer holding over after expiration of term 
as de jure officer, § 4, p. 107 
Right to compensation as affected by statute 
protecting tenure, § 83, p. 320, n. 67 
Time for performance of duties, § 114, pp. 404^-406 
Trafficking In claims payable out of public funds 
as offense, § 133, p. 435 

Transfer of persons in civil service, § 54(3), pp. 
222-225 
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ltatut»ry provisions—Oontinned, 

Usun)ation, § 82 

Validating statutes as affecting liability on offlcia' 
bonds, § 161, p. 457 

Venue of action against oABicers, § 132, p. 427- 
Violation as ground for discharge or demotion of 
civil service ofllcer or employee, § 62, p. 260, 
n. 2 

Willful intent, evidence in judicial proceedings 
for remov^ § 67, p. 292, n. 62 
tay, 

Oi>eration of appeal from judgment of ouster as 
stay of proceeding, § 79, p. 318 
Reviewing court’s stay of enforcement of ;order 
of public board or body,-§ 108, p. 394 ' 
trict construction of constitutional or statutory pro¬ 
visions. Construction of constitutional or statu¬ 
tory provisions, generally, ante 
ubordinate position, holder as an officer, j 6, p. 116 
ubordlnates, 

See, also. Deputies and assistants, ante under 
this head 

liability for acts or omissions of wbordinates, § 
128 

Acts relative to moneys received, § 119, p. 414, 
n. 16 

Official bond, § 161, p. 466 

Parties to actions against subordinate officers, § 

132, p. 428 

ubpoenas, findings in court proceeding for enforce¬ 
ment of administrative subpoena, § 106, p. 374, n. 
68 

ubversive doctrines, advocacy as ground for dismissal 
from civil service, § 62, p. 261 
uccessive bonds of officers, period of liability on, § 
163 

uccessor, 

Appointment of, as removal of incumbent, § 65 
Discharge of sureties on official bond by princi¬ 
pal’s payment of moneys to, § 166, p. 469 
Evidence, 

Action on official bond for failure to pay over 
moneys to successors, § 176, p. 483 
Prosecution of officer for failure to account 
to successor for funds, § 134, p. 437 
Failure of officer to deliver funds to, as offense, § 

133, p. 434 

Holding over until successor is appointed or chos¬ 
en, etc., § 48, pp. 202-206 

Indictment for failure to pay funds, over to, § 134, 
p. 436 

Knowledge of official actions of predecessor as 
charged to, § 110, p. 397 

Payment by principal of moneys due to, as dis¬ 
charge of sureties on official bond, f 165, p. 
469 

Plaintiffs in action on official bond, § 174, p. 477 
Pleading in action on official bond for failure to 
pay money over to, § 176, p. 480 
Proceedings to comp^ turning over books and 
other appurtenances of office to, § 77 
Transfer of public funds or property to, § 120 
immary. 

Discharge of war veterans, § 63, pp. 267-273 
Judicial proceeding for removal, § 67, pp. 288-295 
Proceedings against officers for official miscon¬ 
duct, 8134, pp. 435-438 


I Summary—Continued, 

I Remedies, 

Breach of condition of official bond, § 167 
Recovery of funds received by officer, § 123, 
pp. 416,417 

Statutory proceedings for recovery of books and 
paraphernalia of office, § 77 
Supersedeas, 

Bond, liability on official bond where supersedeas 
bond given, § 161, p. 457 

Operation of appeal in judicial proceedings for 
removal, § 67, p. 294 

Supervising engineer of sewer district as within stab 
u]tory prohibition against interest in public con 
tracts, § 133, p. 432, n. 62 
Supervisors, 

Bureau of weights and measures, constitutional 
inhibition against legislator holding office, { 
23, p. 141, n. 98 

Interest in public contracts as statutory offense, 
§ 431, p. 432, n. 62 

, Supreme court’s power to disqualify person, for office, 
§ 11, p. 124, n. 82 
Sureties, 

Actions on official bonds, §§ 168-177, pp. 471-486 
Admissibility of evidence against sureties, § 
176, p. 483 

Amount of recovery against sureties, § 177, p. 
486 

Defendants, § 174, pp. 477,478 
Defenses, § 171 
Judgment, § 177, pp. 484, 486 
Notice of appeal, § 177, p. 485 
Presumptions and burden of proof, § 176, pp. 
482,483 

Discharge or release of sureties on official bond, { 
165, pp. 468-470 

Plea setting up release or discharge in action 
on bond, § 175, pp. 480, 481 
Forfeiture of office by failure of sureties on offi¬ 
cial bond to justify, § 41 

Increase in salary as affecting sureties’ risk, § 94^ 
p. 341 

Individual sureties on official bond, § 39, p. 193, n. 
56 

Judgment, 

Against principal, effect in action against 
sureties on official bond, § 172 
Motion against sureties on official bond, § 167 
Lien on property of sureties on official bond, § 166 
Nature and existence of liability on official bonds 
in general, §§ 15&-160, pp. 462-456 
New sureties to supply place of insufficient or re¬ 
leased sureties on official bond, § 40 
Official bonds. Bonds of officers, generally, ante 
Original and primary liability on official bond, f 
155, p. 452 

Parties in proceedings to recover funds received 
by officer, § 123, p. 416 

Period of liability on official bonds, §§ 162,163, pp. 
465-468 

Refusal to approve official bond on ground of ab¬ 
sence of sureties from state, § 39, p. 193 
Rights and remedies of sureties on official bond, 
f 164 

Scope and extent of liability on official bond, 8 
161, pp. 465-465 
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Sureties—Continued, 

Summary remedies for breach of condition of of¬ 
ficial bond, § 167 

Surety company bond of officer, § 39, p. 193, n. 56 
Surplusage in appointing power’s designation of term 
of office, § 44, p. 198 
Suspension, § 58, pp. 233-240 

Civil service requirement of competition, § 34, p. 
168 

Compensation during period of suspension, § 86, 
pp. 324, 325 

Definition, § 58, pp. 233, 234 
Deputy’s representation of principal in case of, § 
151 

Reinstatement of suspended officer, § 72, pp. 302- 
308 

Tangible property and public office distinguished, § 6, 
p. 118, n. 5 

Tax receivers or collectors. 

Construction of provisions prohibiting simultane¬ 
ous holding of offices, § 23, p. 138, n. 62 
Incompatible officers within provision prohibiting 
holding other office, § 23, p. 138, n. 62 
Increase in compensation of sheriff as collector as 
within prohibition against change of compen¬ 
sation, § 95, p. 353, n. 6 

Obligation of sureties on bond on collector’s quali¬ 
fication for incompatible office, § 23, p. 149, n. 
50 

Offices of emolument within dual office prohibi¬ 
tion, § 23, p. 145, n. 29 

Restriction against change of compensation dur¬ 
ing term as inapplicable to, § 05, p. 348 
Taxation, 

Collections, power of officer to accept something 
other than money, 8 102, p. 367, n; 76 
Delinquency in payment or failure to pay taxes, 
Causing vacancy in office, § 50, p. 209 
Disqualifying for office, § 25 
Ground for removal, § 60, p. 254, n. 27 
Obstriictlon or hindrance of public officer in col¬ 
lection of taxes, § 117, p. 408, n, 45 
Postponement of tax collection as change in com¬ 
pensation within prohibition, § 95, p. 356 
Taxpayer’s action. 

Inquiry into title to office in taxpayer's action to 
restrain waste of public funds, § 74 
Recover compensation unlawfully paid or exacted, 

8 101 

Teachers, superintendent or assistant superintendent 
and teacher in schools as incompatible offices, § 
23, p. 135, n. 26 
Temporary, 

Absence as abandonment of office, 8 P‘ 230 
Appointment, 

Civil service system, § 34, pp. 173, 174 
Executive’s power to fill vacancies, 8 51, p. 
215 

Employees, application of, 

Civil service laws relating to discharge of of¬ 
ficers or employees, 8 62, p. 264 
Statutes protecting war veterans from remov¬ 
al, 8 63 p. 272 

Officers, officers within statutory provision chang¬ 
ing terms of office, 8 47, p, 202 
Tenure, 8 42 

Constitutional officers defined, 8 3, p. 104 


. Tenure—Continued, 

Definition and nature of public office, § 2, pp. 97- 
101 

Deputies or assistants, § 149 
Duration and expiration of term, 8 46 
Indefinite tenure, 8 43 

Period of holding over as part of tenure, § 48, p. 
206 

Right to perform duties as nonexistent until there 
is tenure, 8 114, p. 403, n. 95 
Statute protecting, as affecting right to compensa¬ 
tion, 8 83, p. 320, n. 57 
Test of official status, 8 5, pp. 112,113 
Veterans’ privileges of transfer in civil service, $ 
64(3), p. 224 

Term of appointment under civil service system, § 34, 
pp. 173, 174 

Term of office, 8§ 42-47, pp. 196-2()2 

Allotment of long and short terms, 8 44, pp. 197, 
198 

Cause as essential to removal of officers appointed 
for definite term, § 60, p. 246 
Cessation of salary on termination of term, 8 93, 
p. 339 

Change of term, 8 47, pp. 200-202 
Commencement of term, § 44, p. 198; § 45 
Constitutional inhibition ag^nst legislator hold¬ 
ing or being appointed to other office during, 
§ 23, pp. 141-143 

Constitutional officers defined, § 3, p. 104 
Construction and validity of enactments fixing, § 
44, pp. 198, 199 

Contracts by board beyond its term, 8 107, p. 379 
Duration, § 46 
Expiration of term, 8 46 

Bar to prosecution for misconduct, 8 134, pp. 
435, 436 

Effect on period of liability on official bond, 
8 162, p. 466 

Extension, sureties’ liability on official bond dur¬ 
ing extended term, 8162, p. 465 
Fixing and establishment, 8 44 
Holding over after expiration of term as affect¬ 
ing, 8 48, p. 206 
Indefinite tenure, 8 43 

Judge’s ineligibility to another office during term 
of judgeship, 8 23, pp. 140,141 
Offenses during prior term as ground for re¬ 
moval, 8 60, pp. 248, 249 

Officer elected or appointed to fill vacancy, 8 53, 

pp. 216-218 

Power, 

Fix or establish, § 44, p. 198 
Make contract extending beyond officer’s 
term, § 102, p. 370 

Removal from office for definite term as Inci¬ 
dent to power of appointment, 8 59, p. 245 
Restrictions against change of compensation dur¬ 
ing, 8 95, pp. 342-356 

Right to perform duties as nonexistent until there 
is term of office, 8 114, p. 403, n. 95 
Surety’s risk as affected by increase in salary dur¬ 
ing term, § 94, p. 341 

Territorial power, 8 102, p. 368 

Test of status as officer or employee, 8 5, pp. 109-116 

Theft Larceny, generally, ante. 
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Third persons, ’ 

JOiability to, for acts or omissions in exercise of 
discretionary powers and duties, S 127, pp. 
420-423 

Becovery f.rom, 

Moneys illegally paid by officer, § 118, p. 410 
Moneys received by officer, § 123* p. 416 
Threats, equitable action on threat to remove officer, 
§70 

Tie vote by members ot public body, § lOOi P.. 396 
Time, 

Answer or reply in proceedings for removal or de¬ 
motion, I 66, p. 276 

Appeal to civil service board or commission from 
removal or demotion of civil service employee, 

§ 66, p. 285 

Bringing action on official bond, § 173, pp. 474-476 
Cffiange of time of payment of compensation as 
change of compensation within, prohibition, § 
95, p. 356 

Commencement of term of office, § 45 
Eligibility must be present, § 11, pp. 126,127 
. . Extension of time for performance of duty as 
discharging sureties on official bond, § 165, p. 
469 

Institution of Judicial proceedings for removal, § 
67, p. 289 

Notice of hearing in proceeding for removal or de¬ 
motion, { 66, pp. 278-280 
Performance of duties, § 114, pp. 404-406 
Period of compensation, § 93, pp. 334-339 
Postponement of time for collection of delinquent 
taxes as change in compensation within pro¬ 
hibition, § 95, p. 256 

Presentation of petition for rec^l to Governor, § 
.69, p. 300 

Qualification for office, § 37 
Hesignation becomes effective, § 65, pp. 226, 227 
Title, public officer defined, | 2, p. 101 
Title to office, §§ 73-^, pp. 308-^19 

Action by officer as dependent on showing of legal 
title, § 131 

Actions and other proceedings to try title, § 79, pp. 
314-318 

Classification of public officers dependent on, § 3, 
p,.103, n. 12^ 

Collateral inquiry, § 74 
De jure officer d^ned, § 4, pp. 106-108 
Escape from liability to account for funds receiv¬ 
ed by impeaching own title, § 118, p. 409 
Establishment of, as condition precedent to re¬ 
covery of compensation from de facto officer 
or usurper, § 100 
Evidence, § 75 

Injunction to test title, § 76, pp. 309-^12 

Injunction against de facto officer’s exercise 
of office, § 144, p. 445, n. 30 
’ Possession of office pending contest, § 78 
Eeliance on apparent title by disburslnjg officer in 
paying salary, § 83, p. 321, n. 62 
Termination of title to office by resignation^ § 55, 
p. 225 

Torts, i « 

Action in tort on official bond, § 168 ‘ 

Damages for officer’s tort, § 132, pp. 429; 430 
. Joinder of defendants in; action against officers 
jointly liable for single tort, § 174, p. 478 


Torts—Continued, 

. . Li^ility fpr,. 

Injuries from officer’s t<wrts, § .125, pp. 417, 418 
Tort in performance. of ministerial duty, § 
i27,p.,423, n,18; . , 

Towns, • .ioe 

Finance board, incompatible offices, § 23, p. 135, n. 

26 

Incompatible offices, § 23, p. 135, n. 26 
Marshal, compatible offices, § 23, p. 134, n. 20 
Officers in general, . . 

Dual office prohibition as applicable to town 
offices, § 23, p. 147 

Elective officers as state officers, § 3, p. 104, n. 
46 

Obstruction of town officer in collection of 
town tax, § 117, p. 408, n. 45 
Removal as penalty on conviction of crime, § 
134, p. 438, n. 50 

Township, 

Collectors, increase in fees for collecting drain¬ 
age taxes as unconstitutional increase in 
compensation, § 95, p. 354, n. 7 
Commissioners, prohibition against change of 
salary during term as applicable to, § 95, p. 
348 

Officers in general. 

Removal from office as penalty on conviction 
of crime, § 134, p. 438, n. 50 
Time of change of compensation, § 95, p. 349 
Solicitor, incompatible officers within provision 
prohibiting holding other office, § 23, p. 138, n. 
62 

Trustee, executive’s power to fill vacancy where 
occupant is incumbent de facto or de jure, § 
61,,p. 213, n. 38 
Transfer, 

Office, § 6, p. 118 

Persons in civil service, § 54(3), pp. 222-225 
Public funds or property to successor, § 120 
Traveling allowance as compensation within constitu¬ 
tional prohibition against change during term, § 
95, p. 356 
Trial, 

Actions against officer, § 132, pp. 429, 430 
Actions on official bonds, § 177, p. 484 
Appeal to civil service board or commission from 
removal or demotion of civil service em¬ 
ployee, § 66, p. 286 
Board’s conduct of, § 108, p. 383 
De novo. 

Appeal by employee from classification under 
civil service system, § 34, p. 172 
Review by court of determination of public 
board or body, § 108, p. 391 
Review of removing authority’s decision, § 66, 

p. 281 

Proceedings for removal or demotion, § 66, pp. 
276-280 

Trust, 

Civil officer defined, § 3, p. 103, n. 19, 

Constitutional or statutory prohibition against 
holding two offices of trust or profit, § 23, pp. 
144-148 

Funds, bond by officer receiving, $ 39, p. 192, n. 47 
Office as, § 1 

Office of trust defined, § 3, pp. 104,105 
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’rust—CJontinued, 

Public office as public trust, § 6, p. 118 
Public officer defined, § 2, p. 102 
rustees, 

Action to compel officers as trustees to account for 
funds received, § 123, pp. 415, 416 
Funds or property, § 118, p. 408 

Iross of funds or property, § 119, pp. 411-414 
Township trustee, executive’s power to fill, vacan¬ 
cy where occupant is incumbent de facto or 
de jure, § 51, p. 213, n, 38 

n-American doctrines, advocacy as ground for dis¬ 
missal from civil service, § 62, p. 261 
ndated resignations, § 55, pp. 226, 227 
nfitness as disqualification for office, ,§ 25 
niversity professors as public officers, § 2, p. 100, n. 

55 

surpation, f§ 80-52 

Authority of officer as affected by, § 102, p. 366, 
n. 66 

De facto officer and usurper distinguished, § 4, p. 

108 

Invalidity of usurper’s acts, § 146, p. 440 
Necessity of claimant of office to maintain pro¬ 
ceed higs to test usurper’s title to office, § 70, 
pp. 315, 316 
Persons, 

Against whom statutory proce^ings to try ti¬ 
tle to office may be maintained, § 70, p. 

317 

Who may maintain proceedings for usurpa¬ 
tion, § 70, pp. 316, 317 

Pleading in proceeding to recover office, § 79, p. 

317 

Recovery of compensation from usurper, § 100 
Usurper defined, 8 4, p. 107 
acancies, §§ 40-53, pp. 206-218 
Action by appointee to fill vacancy to try right to 
office, 8 70, p. 314, n. 04 

Administrative function to determine practicabil¬ 
ity of filling vacancy by promotional exam¬ 
ination, 8 34, p. 177, n, 30 

Appointment of member of legislature to fill va¬ 
cancy In elective office, 8 23, p. 142, n. 1 
Appointment under civil service laws as depend¬ 
ent on, 8 34, p. 174 
Defined, 8 50, pp. 206,207 

Failure to qualify for office as creating vacancy, § 

41 

Pilling vacancies in general, 8 51, pp. 212-215 
Holding of other office or employment as creating, 

8 23, pp. 133-151 

Incompatible office on election to legislature, 8 23, 
p. 144 

Mode of filling vacancy, 8 52 
Necessity of adjudicratlon or declaration of vacan¬ 
cy, 8 50, pp. 211, 212 

Neglect or misconduct constituting ground of for¬ 
feiture as causing vacancy, 8 57, p. 233 
Occurrence and existence of vacany, 8 50, pp. 206- 
212 

Holding over until successor is appointed or 
elected as affecting existence, 8 48, p. 204 
Occupation of office by officer holding over, § 

48, p. 203 

Period of holding over by appointee filling vacan¬ 
cy as part of tenure, 8 48, p. 206, n. 42 

67C.J.S.—79 1^49 


Vacancies—Continued, 

Person appointed or elected to fill yaciuicy as 
within provision for holding over, § 48, p. 205 
Power and authority. 

Create or declare vacancy or to fix grounds 
therefor, 8 50, p. 211 

Determine whether vacancy exists, § 51, p. 
212 

Fill vacancy, 8 51, pp. 212-215 
Prospective, 

Appointment to fill vacancy, § 30 
Resignation, effect, § 55, p. 227 
Resignation as causing, § 55, p. 225 
Restriction against change of compensation dur¬ 
ing term as applicable to one appointed to 
fill, 8 95, p. 345 

•Suspension from office as creating, § 68, p. 240 
Term of officer elected or appointed to fill, 8 53, 

pp. 216-218 

Vacation, 

Acceptance of incompatible office by incumbent of 
another office as vacation of first office, 8 23, 
pp. 148-151 

Federal office by incumbent’s acceptance of state 
office, § 23, p. 150 

Limitation of action for accumulated vacation at 
time of layoff, 8 P- 362 
Pay, 8 89 
Variance, 

Declaration and bond in action on official bond, 8 
175, p. 481 

Demurrer for variance between condition of bond 
and declaration in action on official bond, 8 
175, p. 481 

Indictment and evidence in prosecution of officer, 
§ 134, p. 437 . 

Pleading and proof in Judicial proceedings for re¬ 
moval, 8 67, p. 292 

Venue, 

Action against officers, 8 132, p. 427 
Judicial proceedings for removal, 8 67, p. 289 
Verdict in judicial proceeding for impeachment or re¬ 
moval, 8 67, p. 293 

Vested rights, person on eligible list to appointment 
under civil service system, 8 34, p. 181 
Veterans, 

Abolition of office in civil service class though vet¬ 
eran was incumbent, 8 10, p. 122, n. 61 
Action for damages for wrongful removal, 8 70 
Appointment to offices, positions and employment 
preference, 8 35, pp. 182-190; 8 64(2), p. 221. 
Classification of position under civil service in 
violation of law, 8 34, p. 171, n. 68 
Criminal liability for wrongful removal of veter¬ 
an, 8 71 

Probationary appointment, 8 42, p. 196, n. 9 
Promotions, preference, 8 54(2), p. 221 
Reinstatement or reemployment, § 72, p. 302 
Removal or demotion. 

Preference, 8 03, pp. 267-273 
Review of removal of veterans protected by 
preference laws, 8 06, pp. 286-288 
Suspension or layoff of veterans as affected by 
preference regulations or provisions, 8 58, pp- 
234-236 

Time for qualifying examination under civil serv¬ 
ice system, 8 34, p. 174, n. 3 
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Veterans—CJontinned, 

Transfer in civil service, § 54(3), pp. 222-225 
Volnntary associations or individuals, power to ap¬ 
point persons to office, § 29 
Volunteer firemen. 

Notice and hearing on removal, § 61, p. 256 
Summary removal, § 61, p. 257 
Voting, 

Constitutional provision disqualifying person not 
an elector as affecting legislature’s power to 
fix qualifications for office, § 11, p. 126 
Members of public board or body, § 109, p. 396 
Qualification to vote as essential to eligibility for 
office, § 14 

Waiver, 

Abandonment of office by waiver, f 66, p. 229 
Acceptance of less than legal compensation, § 98 
Application to, 

Officer’s rights where tenure fixed by statute^ 
§ 47, p. 201, n. 76 

Right to compensation where salary fixed by 
statute, 183, p. 321, n. 63 

Arraignment in judicial proceedings for removal, 
i 67, p. 289 

Civil service employee’s claim to reinstatement, § 
72, pp. 306-308 

Compensation for accumulated vacation periods 
on separation from service, § 89 
Irregular call for meeting of board which changed 
officer’s salary, § 94, p. 341 
Objections to pleading in judicial proceedings for 
removal, § 67, p. 292 

Privilege of producing evidence and confronting 
witnesses in removal or demotion proceeding, 
§ 66, p. 278 
Right to. 

Bring proceedings for recovery of office, § 79, 
p. 317 

Full amount of salary as fixed by law, § 93, p. 
335 

Salary by resignation, § 83, p. 322 
Statutory limitation of action on official bond by 
surety, § 173, p. 475 

Veteran’s right to preference in appointment, 136, 
p. 184 

War emergency council. 

Eligibility of members of legislature to appoint¬ 
ment as members, § 21, p. 131, n. 84 
Office of profit within dual office prohibition, § 23, 
p. 145, n. 26 
Warrants, 

Acceptance for salary less than legal compensa¬ 
tion, § 98, p. 368, n. 64 


Warrants—Continued, 

Distre^ for amounts due from officer, § 123, p. 
417 

Injunction against issuance by de facto officers, f 
144, p. 445, n. 30 

Issuance to employees as violation of constitution¬ 
al prohibition against extra compensation, § 
96, p. 367, n. 48 

Liability for acts or omissions in execution of, § 
125, p. 419 

Limitation of action on official bond containing 
warrant to confess judgment, § 173, p. 475 
Seizure of records of office, § 77 
Watermaster as public officer, § 2, p. 100, n. 55 
Weight and sufficiency of evidence, 

Action on official bond, § 176, pp. 483, 484 
Determination, 

Court on review of remov^ or demotion of 
war veteran, § 66, p. 287 
Removal or demotion proceeding, § 66, p. 279 
Interference by court with removing authority’s 
determination, § 66, pp. 280, 281 
Prosecution of officer, § 134, p. 438 
Removal or demotion proceeding, § 66, p. 279 
Review by courts on review of dismissal or demo¬ 
tion of civil service officer or employee, § 66, 
p. 283, n. 3 

Widows, benefits to officer’s widow as extra compensa¬ 
tion within constitutional prohibition, § 96, p. 358 
Willfulness, 

Allegations in indictment or information in prose¬ 
cution of officer, § 134, pp. 436, 437 
Element of statutory offense, § 133, p. 433 
Evidence in prosecution of officer, § 134, p. 437 
Liability on official bond for willfulness in execu¬ 
tion of process, § 161, p. 460 
Misconduct in office or willful neglect of official 
duties as ground for removal, § 60, pp. 251, 
252 

Unlawful expenditure of public money as ground 
for removal, § 60, p. 249 

Wills, transfer by, of right to public office, § 6 p. 118 
Withdrawal of resignation, § 56, pp. 228, 229 
Witnesses, 

Credibility, ante 
Hearing by officer, § 103, p. 373 
Hearing or trial in removal or demotion proceed¬ 
ings, § 66, p. 278 
Women, eligibility to office, § 18 
Work relief, utilization of services of recipients as vio¬ 
lation of civil service provision, § 34, p. 166 
Workmen’s compensation award as affecting amount 
of pension or retirement allowance, § 92, p. 334 
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Absolute, 

Discharge of parolee, § 26 
Pardon, § 1, pp. 562, 563 

Operation and effect, § 11, pp. 575-578 

Acceptance, 

Conditional commutation, § 15, p. 589 
Conditional pardon, necessity, § 16, p. 594 
Implied confession of guilt, § 11, p. 578 
Presumption, § 10, p.‘674 

Adultery, pardon of one not affecting otlier person, § 
11, p. 578 

Affidavits, revocation of parole, admissibility of affi¬ 
davit to show lack of misconduct, § 23, p. 621, n. 
88 

Age, parole, § 20, p. 603, n. 85 
Aldermen, parole powers, § 19, p. 601 
Aliens, 

Pardon conditioned upon deportation, § 16, p. 
595, n. 89 

Parole on condition of deportation, $ 21, p. 609, n. 
47 

Allowance for good conduct, effect on revocation of 
parole, § 23, pp. 62l, 622 
Amendment, parole statute, § 20, pp. 603, 604 
Amnesty defined, f li P* 563 
Api)cal, pardon granted pending appeal, § 9 
Appellate courts, parole, review of discretion of lower 
court, § 20, pp. 606, 607 
Application, §§ 7-10, pp. 572-675 
Statutory requirements, § 8 

Army, parole granted on condition of acceptance by, f 
22, p. 610, n. 62 
Arrest, 

Conditional pardon, summary arrest for violation 
of conditions, § 16, p. 593 

Pending return to penitentiary of person breach¬ 
ing conditional pardon, § 16, p. 596, n. 98 
Persons securing reprieves not exempt from, § 14, 
p. m 

Attorney general, 

Construction of order of commutation, § 15^ pp. 
686, 587 
Attorneys, 

Attending to applications for pardon not restrict¬ 
ed to, § 8 

Delivery of pardon to attorney constituting con¬ 
structive delivery to prisoner, § 10, p. 574 
Paroled prisoner retaken entitled to be repre¬ 
sented by counsel, § 23, p. 619 

Authority to pardon, § 3, pp. 565-569 

Board, advisory duties, § 3, pp. 566, 567 
County officers without power to pardon, § 3, p. 
568 

Court of pardons, executive department, § 3, p. 
567 

Courts, § 3, p. 667 


Authority to pardon—Continued, 

Governor, § 3, pp. 666, 567 
Judges, § 3, p. 567 

Legislature, necessity of constitutional grant of 
power, § 3, p. 568 
Lieutenant governor, § 3, p. 567 
Mayor’s power to pardon persons convicted of vio¬ 
lating city ordinances, § 3, p. 568 
Municipal officers, § 3, p. 568 
President of Senate, § 3, p. 567 
Banishment parole. Parole, generally, post 
Board, advisory duties with regard to pardon, § 3, pp. 
666, 667 

Board of parole. Parole, generally, post 
Bond, parole, § 24 
Burden of proof, 

Applicant for pardon twice convicted of felony, § 
8 

Revocation of conditional pardon, § 28 
Certified copy, proof of pardon by, § 28 
Children’s protective society, report as ground for re¬ 
vocation of parole, § 23, p. 618, n. 64 
Citizenship, 

Restoration not constituting pardon, § 10, pp. 573, 
574 

Restoration of citizenship rights, § 5, p. 570, n. 8 
Civil liability, pardon not extinguishing, § 11, p. 579 
Civil matters, pardoning power not usable to destroy 
civil rights or remedies, § 5, p. 570 
Civil privileges, commutation of sentence not restor¬ 
ing, § 15, p. 587 

Civil rights, restoration by unconditional pardon, S 
11, p. 576 

Civil service, restoration to office, § 11, p. 580 
Oivil'war, general amnesty to persons participating in, 
§ 13 

Civilian Conservation Corps, pardon conditioned up¬ 
on prisoner’s joining, validity, § 16, p. 593, n. 51 
Classes of persons, general amnesty, § 13 
Clerks of court, 

Monthly reporting as conditional pardon, § 16, p. 
696, n. 3 

Pardoning power nonexistent, § 3, p. 568 
Clothes, paroled prisoner required to l)e furnished, § 

22, p. 610 

Commissioner of public welfare, conditional pardon, 
commissioner without power, § 16, p. 592, n. 38 
Common law, applicability of rules to conditional 
pardon, § 16, p. 592 
Commutation, defined, § 1, p. 563 
Commutation of sentence, § 15, pp. 583-692 
Acceptance, necessity, § 15, P; 586 
Conditional commutation, generally, post 
Construction, § 15,.pp. 686, 587 
Death sentence, § 15, pp. 585, 580 
Exclusiveness of power, § 15, pp. 584, 585 
Extent of power, § 16, p. 586 
Forgiving fine, § 15, p. 588 
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I 15, pp. 586, 


interfere 


Oommatation of sentence—CJontinne^ 

Mandatory commutation, discretion of Doard, 

15, p. 685, n. 36 
Nature of power, § 16, p. 686 
Offenses covered, § 16, p. 688 
Operation and effect, § 15, pp. 587,588 
Parole statute, applicabUity, § 20, p. 603, m 88 
Power to grant commutation, § 16, p. oo4 
Proof, § 28 

Regulation of power, § 15, p. 586 
Requisites, § 15, p. 586 
Revocability, § 16, p. 587 
Right to discharge, 115, p. 587 
Technical terminology, necessity, 

687 

Cionditional, 

Commutation, § 15, pp. 588-692 
Acceptance, § 15, p. 589 
Board of parole unauthorized to 

with prior exercise of power, § 19, p. 6^ 
Breach and procedure thereon, § 16, pp. owj 

591 V K 

Breach, period of imprisonment on breach, 

§ 16, pp. 591, 592 

Changed or altered conditions prohibited, § 
16 p 688 

Construction of conditions, § 15, pp. 590 
Nature of conditions, § 16, pp. 

Operation and effect, § 16, pp. 690-692 
Period during which conditions apply, § 16, p. 
691 

Release to serve feder^ sentence^ § 16, p. 08 », 
n. 93 

Revocation, § 15, p. 590 
Objections, § 16, p. 691 

Pardon, | 1, pp.:562, 663; I 16, pp. 592-698 
Acceptance, necessity, § 16, p. 694 
Breach of condition and procedure thereon, f 
16, pp. 596-598 

Construction, § 16, p. 594 - 

Detention on subsequent conviction of other 
offense, § 16, pp. 596, 697 
Insane person, incapacity to accept, § 16, p. 
594 

Jury trial, S 16, p: 597 
Nature of condition, § 16, pp. 692, o93 
Operation and effect, § 16, pp. 594-696 
Parole not distinguishable, § 1, p. 584, n. 24 
Performance of • condition precedent, § 16, p. 


Power of executive under statute or condi¬ 
tion, § 18, pp. 697, 598 
Release from conditions, § 16, p. 596 
Restoration of validity of pardon, § 16, p. 

697 

Revocation, § 16, p. 595 

Necessity of cause, f 16, p. 698 
presumption, § 28 
Status after breach, § 16, p. 597 
Time during which condition is to be per¬ 
formed, S 16, pp. 693, 594 
Release constituting parole, § 1, pp. 564, 665 

Oondltions,-parole, §21,p. 609 _ 

Confession and avoidance; pleading pardon, § 27 
Congress, constitution not requiring making of parole 
provisions, § 18, p. 699, iu 42 
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Constitutional provisions, 

Commutation of sentence, « ^ * ik 

Constitutional prerequisites to issuance, S 15, 

p. 686 

Construction, § 15, p. 585 
Conditional commutation, § 15, p. 588 
Conditional pardon, § 16, p. 592 
Legislature’s power to pardon, § 3, p. 5TO 
Parole, re-arrest of paroled prisoner, § 23, p. 614, 
n. 11 

Power to reprieve, § 14, pp. 681, 582 

Regulation of pardoning power, § 3, pp. 568, 569 
Restrictions on pardoning power of governor or 
board, § 5, pp. 569-571 
Revocation of parole, § 23, p. 613 
Time of granting pardon, § 9 

Construction, . « ^ kqa wit 

Commutation of sentence, § 15, pp. 586, 08r 
Conditional pardon, § 16, p. 594 
Jail keeper’s refusal to honor pardon because of 
question as to construction, § 11, p. 675 
Liberal construction, § 11, p. 675 
Parole statutes, § 18, p. 600 
Reprieve, § 14, p. 583 . o Kan 

Statutes respecting pardoning power, § 3, pp. 568, 

569 

Constructive delivery, attorney’s acceptance, § 10, p. 
574 

Constructive parole, issuance unauthorized, § 21, p. 609 
Contempt, pardoning power of executive extending to, 

Corporations, parole, applicability of statute author¬ 
izing parole of persons, § 20, p. 603, n. 85 
Costs, 

LiabiUty, § 11, p. 579 
Parole, § 22, pp. 612, 613 

Payment as prerequisite, § 20, p. 604 
Counties, conditional commutation based on exclusion 
from county, § 15, p. 588, tu 85 
County attorneys, ^ 

Pardoning power nonexistent, § 3, p. 568 
Power to grant i>arole, § 19, p. 601 
County judges, parole power, g 19, p. 601 
County officers, pardoning power not exercised oy, g 
3 p. 668 

Courts, ^ 

■ Authority to parole, I 19, p. 600 
Commutation of sentence, courts without power, 

§ 15, pp. 584, 685 

Dlscbarge of paroled prisoner, necessity of order 
of record, § 26 

Pardons, executive department, § 3, p. 667 
Parole, judicial discretion, § 20, p. 605, n. 11 
Power of reprieve not to be exercised by, § 14, p. 
582 

Power to pardon as nonexistent, § 3, p. 567 ; 

Criminal contempt as subject to pardon, § 4 
Damages, parole board’s liability for denial of hearing, 
§ 23, p. 620 

De facto governor, power to grant pardon, § 3, p. 56 
Death sentence, 

Commutation power, § 15, pp. 585, 586 
Effect of reprieve, S 14, p. 683 , » -. ^ 

Suspension until perfection of appeal, § 14, p. 68^» 
a 97 

Definitions, § 1, pp. 662-565 
Amnesty, § 1, p. 563 
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Definitions—CSoutinued, . 

Commutation, § 1, p. 568 
Pardon, § 1, pp. 562, 563 
Parole, § 1, pp. 564, 665 
Reprieve, § 1, pp. 563, 564 

Delegation of power, governor’s power not delegable, 
§ 3, pp. 566, 567 
Delivery, § 10, p. 574 

Department of public welfare, release of convict from 
terms of conditional pardon, power exclusively in 
governor, § 16, p. 596, n. 95 
Deportation, 

Condition of parole, § 21, p. 609, n. 47 
Condition precedent to grant of pardon, § 16, p. 
595, n. 89 

Pardon conditioned upon prisoner’s deportation, § 
16, p. 593 

Determinate sentence, commutation to indeterminate 
sentence, § 15, p. 587 

Disbarment, pardoning power not relieving, § 5, p. 
571, n. 22 

Discharge, paroled prisoner, § 26 
Discharge and pardon, § 11, p. 579 
Discretion, 

Paroling authorities, § 20, pp. 605, 606 
Revocation of parole, § 23, pp. 620, 621 
Discretionary power, § 6 

District attorney, notice of application for parole, § 

20, p. 608 

District of Columbia, parole board’s authority, terri¬ 
torial limitations, § 19, p. 602, n. 73 
Employment, 

Parole granted without arrangements fdr, § 21, p. 
608, n. 42 

State not bound to furnish for paroled convict, § 

22, p. 610 

Errors, correction by governor, § 10, p. 574 
Estoppel, pardon as defense to imprisonment, § 10, p. 
575, n. 95 

Evidence, technical rules of evidence not observed on 
hearing for revocation of parole, § 23, p. 620 
Examiner, hearing on revocation of parole, § 23, p. 620 
Executive department, 

Parole, revocation, f 23, p. 613 
Power to pardon, § 3, pp. 565^69 
Existence of power, § 2 

Expenses, pardon conditioned upon prisoner’s reim¬ 
bursing state, § 16, p. 593 
Extent of power, § 5, pp. 569-571 
Extradition, waiver by parolee, § 23, p. 615, n. 15 
Federal courts, rule of delivery and acceptance, § 10, 
p.674 
Fines, 

Forgiving by commutation of sentence, § 15, p. 588 
Liability for, § 11, p. 679 
Parole, § 22, pp. 612, 613 
Release from imprisonment not constituting satis¬ 
faction of fine, § 11, p. 579 
Restitution, § 11, p. 680 
Forfeiture, 

Conditional commutation forfeited for misbe¬ 
havior, $ 15, p. 588 

Pardoning power not relieving against, $ 5, p. 570 
Parole provision, construction, § 22, p. 610, n. 68 
Revocation of parole not forfeiting credit for good 
conduct, § 23, pp. 621, 622 
Form, requisites of pardon, § 10, p. 573 ‘ 


Fraud, 

Pardon procured by fraud as void, § 10, p. 574 
Revocation after delivery and acceptance, § 12 
Revocation of commutation of sentence, § 16, p. 
587 

Pull pardon, § 1, pp. 562, 563 
Furlough, 

Commutation of sentence regardless of designa¬ 
tion, § 15. p. 586 

Not constituting reprieve, § 14, p. 583 
General anmesty, power, § 13 

Good conduct, revocation of parole, effect on allowance 
for good conduct, § 23, pp. ^1, 622 
Governor, 

Commutation, power to grant, § 15, p. 584 
Conclusiveness of finding of insanity, § 14, p. 582, 
n. 98 

Conditionally pardoned convict as in custody of, $ 
16, p. 595 

Constitutional regulation of power, § 3, pp. 568, 
569 

Delegation of power, § 3, pp. 666, 667 
Opposition to capital punishment, power of com¬ 
mutation of sentence not affected, § 15, pp, 
685, 586 

Pardoning power, § 3, pp. 566, 567 
Not inherent, § 2, p. 565, n. 30 
Parole, 

Conditions, § 21, p. 609 

Power to grant, § 19, pp. 600, 601 

Revocation, § 23, p. 613 

Power to pardon not extending to violation of 
city ordinance, § 4 

Promise to pardon not constituting pardon, § 10, 
- p. 673, n. 63 

Requisites of pardon, § 10, p. 673 
Restrictions on power to pardon, $ 6, pp. 560-571 
Revocation of conditional pardon for breach of 
conditions, $ 16, p. 598 

Ground for exercise of power of pardon, § 6 
Guardianship, pardon not restoring rights, § 11, p. 576 
Habeas corpus, 

Allegation of pardon as answer to return of, § 27 
Bi'each of conditional pardon, procedure, § 16, p. 
597, n. 12 

Parole, unperfected and abandoned appeal not pre¬ 
venting reincarceration, § 23, p. 614, n. 12 
Habitual criminals. 

Application for pardon, § 8 
Commutation of sentence, power of governor, § 
15, p. 584, n. 28 
Parole, ellglbiHty, § 20, p. 603 
Hearing, 

Paroled prisoner retaken on warrant, § 23, p. .618 
Revocation, 

Conditional commutation, § 15, p^ 590 
Parole, § 23; pp. 619, 620 

Home, parole granted without arrangements for, § 21, 
p. 608, n. 42 

Ill^al imprisonment, defense to indictment for vicfiat- 
ing parole, § 25 

Illegal sentence or parole, person not detainable, § 23, 

p. 616 

Impeachment, 

Exemption from pardon, § 4 
Power to reprieve not Including, § 14^ p. 582, n. 94 
Implied pardons, $ 10, pp. 578, 574 
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Indeterminate sentence, 

Goxnmntation from determinate sentence, § lt$, p. 
687 

Parole act not in pari materia with indeterminate 
sentence act, § 18, p. 600 
Indictment, violation of parole, § 25 
Industrial good time, effect of revocation of parole, 
§ 23, p. 621, m 99 

Information, revocation of parole for lack of informa¬ 
tion in granting, § 23, p. 615 
Informer, right to fine or penalty, § 11, p. 579 
Innocence, pardon not implying, 5 11, p. 577, n. 24 
Insane persons. 

Acceptance of conditional i>ardon, incapacity, § 16, 
p. 594 

. Pardon conditioned upon restraint, § 16, p. 693 
Parole, board’s power to determine sanity, § 19, 
p. 601, n. 73 

Btrieve, conclnsiveness of governor’s finding of 
insanity, § 14, p. 582, m 98 
Intoxicating liquors, pardon conditioned upon abstain¬ 
ing, § 16, p. 593, n. 51 

Italy, commutation of sentence on condition that pris¬ 
oner return to Italy for brief period, § 16, p. 589, 
n. 94 

Judges, power to pardon as nonexistent, § 3, p. 667 
Judicial notice, general pardon granted by proclama¬ 
tion or legislative act, f 27 
Judicial review, revocation of parole, § 23, pp. 620, 621 
Jury, restoration of right to serve by unconditional 
pardon, § 11, p. 576 

Jury trial, breach of conditions of pardon, §16, p, 597 
Keeper of Jail, refusal to honor pardon because of 
question as to construction, § 11, p. 675. 

Laches, revocation of parole, § 23, p. 617, n, 38. 

Leave of absence, prisoner receiving precluded from 
claiming illegality, § 21, pp. 608, 609 
Legislative pardon, operation and effect, § 11, p. 578 
Legislature, 

Exercise of pardoning i)ower before conviction, § 
9 

Governor’s authority to pardon as superior to 
power of legislature, § 3, p. 566, n. 61 
Power to pardon, necessity of constitutional grant, 
§ 3, p. 568 

Power to pass general acts of amnesty, § 13 
Liberal construction in favor of person pardoned, § 11, 
•p. 676 
License, 

Operation of motor vehicle, restoration of license, 
§ 11, p. 680, n. 75 

Pardon not restoring right to, § 11, p. 580 
Lieutenant governor, power to grant pardon, § 3, p, 
567 

Life imprisonment, commutation of death sentence, § 
15, pp. 585, 586 
Limitations, 

Conditional pardon, construction, § 16, p. 594 
Exercise of power of r^rieve, § 14, pp. 581, 582 
Lotteries, pardon on condition of leaving county, 
' breach not excused by return to seek medic^ 
treatment, § 16, p. 596, n. 98 
Magistrate, parole power, § 19, p. 601 
Manslaughter from reckless use of vehicle, legislative 
pardon, § 11, p. 678, n. 33 

Marriage, pardon not restoring ri^ts of previous mar- 
‘ riage; § 11; p. 576 

MftTimiim sentence, parole board’s power, § 19, p. 602 


Mayor, power to pardon persons convicted of violating 
ordinances, § 3, p. 568 

Medical treatment, conditional pardon not to return 
to county not excused by return to seek medical 
treatment, § 16, p. 696, n. 98 
Military forces, parole act providing for release of 
prisoners, validity, § 18, p. 599, n. 42 
Military service, 

Discharge of paroled prisoner, § 26 
Pardon conditioned on entry, fulfillment by em¬ 
ployment in powder factory, § 16, p. 695, n. 
80 

Parole, unsatisfactory service constituting vio¬ 
lation of parole, § 22, p 610, n. 64 
Minimum sentence, parole board’s powers, § 19, p. 602 
Misconduct, revocation of commutation of sentence 
because of prisoner’s misconduct, § 15, p. 587 
Misdemeanors, effect of mere release from imprison¬ 
ment, § 11, pp. 679, 680 

Misinformation, validity of pardon, § 10, p. 674 
Mistake, revocation of parole for mistake, § 23, p. 616 
Mitigation of punishment, purpose of parole law, § 18, 
p. 699, n. 40 

Modification, parole, § 23, pp. 613-622 

Money, paroled prisoner required to be furnished with, 

§ 22, p. 610 

Moral turpitude, pardon not working remission of 
crime involving, § 11, p. 578, n. 27 
Motor vehicles, license to operate, restoration on par¬ 
don, § 11, p. 580, n. 76 

Municipal officers, power to pardon, § 3, p, 568 
Municipalities, board of commissioners, i)Ower to au¬ 
thorize mayor to pardon, § 3, p. 568 
Murder, parole, detention under Indictment for an¬ 
other murder, § 22, p. 613 
Nature of power, § 2 
Notice, 

Breach of conditions of pardon, § 16, p. 597, n. 16 
Filing of application for pardon, § 8 
Parole application, § 20, p. 608 
Kevocation, 

Conditional commutation, § 16, p. 690 
Parole, § 23, pp. 619, 620 

Objections, revocation of commutation for violation 
of terms, § 15, p. 691 
Offenses covered, § 11, p. 578 
Offenses subject to pardon, § 4 
Officers, 

Pardoning power conferred on, § 2 
Parole, authority to grant, § 19, p. 601 
Operation and effect, § 11, pp. 575-680 
Liability for costs, § 11, p. 579 
Liability for fines, § 11, p 579 
Eelease from imprisonment, § 11, pp. 579, 580 
Rights of third persons, § 11, p. 579 
Rights to public office, profession or license, § 11, 
p. 680 

Oral testimony, pardon not provable by, § 28 
Order, revocation of parole, § 23, p. 620 
Ordinances, mayor’s power to pardon persons convicted 
of violating, § 3, p. 568 

Organization, i>ardon conditioned upon joining specified 
organization, § 16, p. 593, n. 51 
Pardon before conviction or judgment, remission of 
costs, § 11, p. 579 
Parole, §§ 17-26, pp. 598-623 

Absolute , discharge, effect, § 26 
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Parole—Continued, 

Acceptance, § 21, pp. 608, 600 

By army as condition for grant, § 22, p. 610, n. 
62 

Necessity, § 21, p. 609 

Revocation prior to acceptance, § 23, p. 618 
Administration, § 16, p. 599; § 18, p. 600 
Age, § 20, p. 603, n. 85 

Consideration, § 20, p. 607 
Aggravated assault conviction as ground for rev¬ 
ocation, § 23, p. 614, n. 9 
Alderman’s power, § 19, p. 601 
Alien’s parole on condition of deportation, § 21, 
p. 609, n. 47 
Application, 

Matters to be considered, § 20, p. 607 
Necessity, § 20, pp. 607, 608 
Authority to parole, § 19, pp. 600-603 
Board, conditional commutation based on sub¬ 
mission to, § 15, pp, 588, 589 
Bond, § 24 

Certiorari to review discretion, § 20, p. 606, n. 13 
Change of name from refoimatory to penitentiary, 
effect, § 23, p. 614, n. 12 
Civil rights, effect, § 22, pp. 610-613 
Comity, § 23, p, 615, n. 18 
Compliance with conditions imposed by trial 
judge, necessity to eligibility for parole, § 20, 
p. 604 

Conditional, § 22, p. 610 
Conditions, § 21, p. 609 
Construction, § 22, pp. 610-613 

In connection with probation laws, § 16, p. 
599 

Statutes, § 18, p. 600 

Constructive parole not to be issued, § 21, p. 609 
Contract between prisoner and state, § 22, p. 610 
Corporations, applicability of parole statute, § 
20, p. 603, n. 85 
Costs, § 22, pp. 612, 613 
Payment, § 20, p. 604 
County attorneys, power, § 19, p. 601 
County judges without power to grant, § 19, p. 601 
Defined, § 1, pp. 564, 665 

Depoitation of alien, operation and effect, § 22, p. 

611, n. 76 
Discharge, $ 26 

Discretion of paroling authority, § 20, pp. 605, 600 
Effect of commutation, § 19, pp. 602, 603 
Eligibility, § 20, pp. 603, m 
Employment, state not bound to furnish, § 22, p. 
610 

Executive department, revocation powers, § 23, p. 
613 

Executive order transferring custody from state 
to federal ofladals not constituting, § 21, p. 
608, n. 44 

Extent of powers, § 19, pp. 601, 602 
Extradition proceedings waived by parolee, $ 23, 
p. 615, n. 50 

Federal courts, total consecutive terms consti¬ 
tuting basis for eligibility for parole, 8 20, p. 
604 

Felony, commission not prerequisite to rearrest 
for violation of parole, § 23, p. 614, n. 11 
Fines, § 22, pp. 612, 613 
* Forfeiture for violation of bond, § 24 


Parole—Continued, 

Governor, power to grant, § 19, p. 601 
Habeas corpus, unperfected and abandoned ap¬ 
peal as not preventing reincarceration, § 23, 
p. 614, n. 12 

Habitual criminal, eligibility, § 20, p. 603 
Home and employment, effect of parole granted 
without arrangements for, § 21, p. 608, n. 42 
Illegal sentence or parole, § 23, p. 615 

Not entitling convict to discharge, § 26, p. 622, 
n. 16 

Indictment for violation, § 25 
Interstate compact under uniform act, § 23, p. 615 
n. 16 

Jurisdiction, state’s power to question parole 
granted without jurisdiction, § 21, p. 609 
Leaving state as condition of grant, § 21, p. 609, n. 
47 

Life history of prisoner to be considered, | 20, p. 
607 

Limitation to particular offense specified, § 22, p. 
613 

Lumping of several successive sentences, effect, § 
20, p. 604 

Magistrate’s power, § 19, p. 601 
Mandatory duty of officer to investigate parole 
consideration, § 20, pp. 607, 608 
Matter of grace and npt right, § 20, pp. 604-607 
Matters considered on application, § 20, p. 607 
Medical treatment, condition of grant, § 21, p. 609, 
n. 47 

Military service, discharge, § 26 
Modification, § 23, pp. 613-622 
Money, mandatoiy requirement to furnish, § 22, p. 
610 

Murder, detention under indictment for another 
murder, § 22, p. 613 

Narcotics, revocation of parole for violation while 
under influence of narcotics, § 23, p. 614, n. 10 
Notice, necessity of complying with statutory re¬ 
quirements, § 20, pp. 607, 608 
Officers’ power to impose conditions, § 21, p. 609 
Operation and effect, § 22, pp. 610-613 
Other offenses and arrest or Imprisonment there¬ 
for, § 22, p. 613 , 

Parties in proceeding to determine validity, § 21, 
p. 609 

Periodic reports, condition, § 21, p. 609, n. 47 
Persons who may be paroled, § 20, pp. 603-608 
Petition for review, § 20, p. 606^ n. 33 
Police court judge’s power, § 19, p. 601. 

Proceeding to determine validity, § 21, p. 600 
Proceedings on revocation, § 23, pp. 618^1 
Purpose, § 17, pp. 598, 599 

Record while in px*lson, consideration on applica¬ 
tion, § 20, p. 607 

Recorder, power to grant parole, § 19, p. 601 
Release from prison, §, 20, p. 608 
Reparole, 8 20, p. 603, n. ^ 

Requisites, 8 21, pp. 608, 609 
Restoration of citizenship, parole hoard not de^ 
prived of jurisdiction, 8 22, p. 611, n. 76 
Review by court of dlscpetion, § 20, p. 606 
Revocation, 8 23, pp. 613-622 

Affidavit showing lack of guilt of misconduct 
as inadmissible, 8 23, p. 621, n. 88 
Childreh’s protective society’s report as 
ground, § 23, p. 618, n. 54 
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Parole—Continued, 

Eevocation—Oontlnued, 

Compliance with statutory requirements, ne¬ 
cessity, § 23, p. 618 
Discretion, § 23, pp. 620, 621 
Effect on allowance for good conduct, § 23, pp. 

62i, 622 

Effective at future date, f 23, p. 618 
Examiner holding hearing, § 23, p. 620 
Hearing, § 23, pp. 618, 619, 620 
Judicial review, § 23, pp. 620, 621 
Laches, § 23, p. 617, n. 38 
Mistake or lack of information in granting 
parole, § 23, p. 615 
• Notice,. § 23, pp. 619, 620 
Order, § 23, p. 620 

Prior to time.parole becomes effective by ac¬ 
ceptance or release from custody, § 23, p. 
618 

Proceedings, § 23, pp. 618-621 
a?ime, § 23, pp. 616-618 
Warrant for rearrest, § 23, pp. 618, 619 
Without cause, § 23, pp. 615, 616 
Rules and regulations, 

Power of board or commission to make, § 19, 
p. 601, n. 72 

Prison regulations, § 22, p, 611, n. 76 
Sheriffs, powers, § 19, p. 601 
Sick parole. 

Not giving prisoner reduction in sentence, § 
22, p. 612, n. 85 

Purpose of treatment, i 20, p. 606, n. 12 
State not waiving jurisdiction of offender by re¬ 
leasing him on parole, § 22, p. 611, n. 76 
Statement of reason for granting not limiting du¬ 
ration, 5 22, p. 610 

Suit of clothes, mandatory requirement of fur- 
nishingj I 22, p. 610 

Surrender to warden on revocation, § 23, p. 615, n. 
13 

Sui^ension, § 23, pp. 613^22 

Chief offlcer*s suspension pending determina¬ 
tion of hearing, § 19, p. 602, n. 73 
Redetermlnatton of term, § 23, p. 617, n. 34 
Territorial limitations of parole board for District 
of Columbia, S 19, p. 602, n. 73 
Transportation to county of employment, manda¬ 
tory provisions,' § 22, p. 610 
Two or more sentences, § 20, p, 604 
United States Board of Parole, jurisdiction over 
applicants, § 22, p. 611, n. 76 
UnsatisfactoiTr military service constituting vio¬ 
lation, § 22, p. 610, n. 64 
Validity, § 21, pp. 608, 609 

Statutes, § 18, pp. '599, 600 
Violation of conditions, revocation, etc., § 23, pp. 
613-615 

Void parole, effect on original Judgment, § 22, p. 
612 

Waiver of Jurisdiction, § 22, p. 611, n. 76 
Warden, power to revoke, § 23, p. 613 
Partial pardon, § 1, pp. 5^, 563; § 16, pi 594 
Operation and effect, §11, p. 678 
Penalties, pardoning power not relie^g against civil 
penaltl^, § 6, p. 670 ; 

^pri^d of Ixuprisonment on breadi of conditions of 
commutation, § 15, pp. 591, 592 


Persons included, § 11, p. 578 
Petition, contents, § 8 

Physicians, mistaken opinions as to cause of death not 
constituting fraud as ground for revocation, § 12, 
p. 581, n. 79 
Pleading pardon, § 27 . 

Police court, judge’s parole power, § 19, p. 601 
Political rights, restoration, § 5, p. 570, n. 8 
Powder factory, employment constituting compliance 
with pardpn conditioned on entry into military 
service, § 16, p. 595, n. 80 
President, 

Constitutional pardoning power as not Including 
power to wipe out guilt, §. 5, p. 570 
General amnesty to persons participating In civil 
war, § 13 

Pardon of person convicted of defrauding govern¬ 
ment of public lands conditioned in restitu¬ 
tion, § 16, p. 594 

Power to pardon, § 3, pp 565, 666 

Not extending to offense not against United 
States, § 4 

President of Senate, power to pardon, § 3, p. 667 
Presumptions, 

Acceptance of pardon, § 10, p. 674 
Legality of parole-violator warrant, § 23, p. 619, n. 
54 

VaMdlty of pardon, § 10, p. 673 
Prison, keeper’s refusal to honor pardon because of 
question as to construction, § 11, p. 575 
Probation, 

Conditional pardon operating to suspend, § 16, p. 
695 

Parole laws to be construed with probation laws, 

§ 18, p. 600 

Probation department, 

Effect of statute creating on governor’s power to 
reprieve, § 14, p. 682, n. 94 
Statute creating not contravening constitutional 
provision, § 16, p. 685, n. 34 
Procedure on breach of conditions of pardon, § 16, pp. 
597, 698 

Prodamation, general amnesty, § 13 
Profession, pardon not restoring right to practice, § 11, 
p. 580 . 

Proof, pardon or commutation of sentence, § 28 
Public lands, pardon of person convicted of defraud¬ 
ing government, construction of condition of resti¬ 
tution, § 16, p, 594 

Public office, pardon not restoring criminal to, § 11, p. 
680 . 

Re-arrest, breach of conditional pardon, § 16, p. 596 
Record, parole^ duty to follow record in computing 
eligibility dates, § 20, p. 604, n. 5 
Recorders, jwurole powers, § 19, p. 601 
Reformation of pardon by court of equity, § 10, p. 574 
Reformatory rules, conditional commutation based on 
compliance with, § 15, p. 588, n. 85 
Regulation of power to pardon, §.3, pp. 568, 669 
Rehearing, application for pardon, § 8 
Release, 

Conditions of pardon, § 16, p. 596 , 

Imprisonment, effect, § 11, pp. 579, 580 
Prison, parpled prisoner, § 20, p. 608 
Revocation of parole prior to release from cus¬ 
tody, § 23, p. 618 

Remission of guilt, pardon defined as, § 1, p. 662, n. 3 
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Repeal of parole statute, § 20, pp. 603, 604 
Reports, parole conditioned on making periodic re¬ 
ports, § 21, p, 609, n. 47 
Reprieve, 

Construction and operation, § 14, p. 683 
Defined, § 1, pp. 663, 664 
Effect on sentence of death, § 14 p. 583 
Period for which granted, § 14, pp. 582, 583 
Power Included in power to pardon, § 14, pp. 581- 
583 - • • • ' • 

Repugnant provisos, constnaction, 110, p. 574 
Requisites of pardon, § 10, pp. 573-676 
Resident alien, right to benefits of general pardon and 
amnesty, § 13 

Respite, synonym for reprieve, § 1, p. 563, n. 20 
Restitution of fines, § 11, p. 580 
Restoration :of citizenship and political rights, § 5, p. 
670, n. 8 

Retrospective operation of pardon, § 11, p. 678 
Revocation, § 12 

Commutation of sentence, § 15, p. 587 
Conditional commutation, § 15, p. 590 
Conditional pardon, § 16, p. 595 
Pardon, status after breach, § 16, p. 597 
Reprieve, § 14, p. 583 
Revocation of parole. Parole, ante 
Senate, president’s power to pardon, § 3, p. 667 
Sentence. Commutation of sentence, generally, ante 
Sheriffs, 

Pardoning power nonexistent, § 3, p. 568 
Parole power, § 19, p. 601 
Release of prisoner from jail during good be¬ 
havior, .§ 19, p. 600 

Sickness, parole for purpose of treatment, § 20, p. 606, 
n. 12 

Solitary confinement, attorney general’s construction 
of president’s commutation of death sentence to 
life, § 15, p. 587, n. 59 
Source of power, § 2 

Special plea in bar, appropriate pleading of pardon, § 
27, p. 623, n. 27 

State board of pardons, commutation of death sen¬ 
tence to life imprisonment breach, § 15, p. 691 
State hospital for Insane, pardon conditioned upon 
confinement, § 16, p. 593 
Statutory provisions. 

Application for pardon, § 8 
Commutation of sentence, 

Power not interfering with pardoning power 
of governor, § 15, p. 583 
Restoration of civil privileges, § 15, p. 587 
Statutory prerequisites to issuance, .§ 15, p. 
586 

Conditional commutation, § 15, p. 588 
Conditional pardon, § 16, p, 592 

Right to trial by jury, § 16, p. 597 
Discharge of paroled prisoner, § 26 
Hearing on retaking of paroled prisoner, § 23, p. 
618 

Legislative pardon, operation and effect, § 11, p. 

578 

Parole, 

BligibiUty, § 20, pp. 603, 604 
Repeal or amendment, § 20, pp. 603, 604 
Statute prohibiting revocation without cause, 
§ 23, pp. 615, 616 


Statutory provisions—Continued, 

Parole—Continued, 

Unavailability of limited review given by 
statute, § 20, p. 606, n. 13 
Validity of statutes, § 18, pp. 599, 600 

Prison authorities’ power with respect to commu¬ 
tation of sentence, § 15, p. 585 
Respecting power to pardon, § 3, pp. 568, 569 
Revocation of parole, § 23, p. 613 

Effect on allowance for good conduct, § 23, 

pp. 621, 622 

Necessity 6f complying with statutory re¬ 
quirements, § 23, p. 618 
Notice and hearing, § 23, p. 619 
Representation by counsel, f 23, p. 619 

Rights as to public ofiQlce, profession or license, 

§ 11, p. 580 

Stay of execution, courts without power to grant, § 14, 
Pl.582 

Stay of sentence constituting stay of execution, § 14, 
p. 683 

Successive reprieves, power of governor to grant, § 14, 

p. 682 

Summary arrest, conditional pardon, arrest for viola¬ 
tion of conditions, § 16, p. 593 
Surplusage in order of revocation of parole, § 23, p. 
620, n.'84 

Surrender by police not constituting waiver of condi¬ 
tions of commutation, § 15, p. 591, n. 24 
Suspension, imrole, § 23, pp. 613-622 
Terminology. Definitions, generally, ante. 

Third pei^ons, rights of, f 11, p. 679 
Time, 

Grant of pardon, § 9 

Revocation of parole, § 23, pp. 616-618 

Taking effect, § 11, p. 579 

Transportation, paroled prisoner, § 22, p. 610 
Treason, exemption from pardoning power, § 4 
Trial court, discharge of accused on pardon, § 11, p. 

. 579 

Uniform act for out of state parolee supervision, in¬ 
terstate compact under, § 23, p. 615, n. 16 
Validity of pardon, § 10, pp. 573-575 
Vested rights, lack of, § 6, p. 671, n. 30 
■ Void conditions, effect on pardon, § 16, p. 593 
Voting rights, restoration by unconditional pardon, § 
11, p. 576 
Waiver, 

Acceptance constituting waiver of rights on ap¬ 
peal, § 11, p. 578 

Breach of conditions of commutation, § 15, p. 591 
Representation by counsel on being retaken for vl-. 
olation cf parole, f 23, p. 619 

Warden, 

Copies of commutation of sentence, proof, J 28 
Delivery of pardon, effect, § 10, p. 574 
Parole, revocation, § 23, p. 613 
Rearrest of convict paroled imder warden’s war¬ 
rant, § 23, p. 618 

Warrant for rearrest of convict whose parole has 
been revoked, § 23, pp. 618, 619 
Witnesses, restoration of right to be witness by un¬ 
conditional pardon, § 11, p. 576 
Written instrument, requisites of pardon, § 10, p. 573 
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Abandonment, 

Burden of proof as to wife’s desertion of hus¬ 
band, in custody proceeding, § 13, p. 675 
Ohild or children, 

Charitable institution in loco parentis, de¬ 
serted children, § 72 
Constructive emancipation, § 89 
Definition of abandon, § 92, p. 822 
Emancipation, child’s desertion not constitut¬ 
ing, I 88, p. 814 

Evidence, § 13, pp. 676-678; | 20, p. 714, n. 
68 

Finding, § 13, p- 680, n. 62 
Obligation to support affected by abandon¬ 
ment, § 15, p. 694 

Offense. Abandonment or neglect to support 
child as offense, generally, post 
Presumptive evidence of emancipation, § 90 
Bight to custody affected by abandonment, § 

12, pp. 660, 661 

Child’s abandonment of parents’ home, forfeiture 
of claim to support, § 16, p. 699 
Mother, prosecution as not essential to prosecu¬ 
tion for abandonment of child, § 94 
Parental relation, child’s tort action against 
parent, § 61, p. 789, m 3 

Stepparent’s obligation to support stepchild, § 
80, pp. 808, 809 
Wife and family, 

Father’s duty to support as affected by de¬ 
sertion, § 15, p. 694 

Implied agency of mother to pledge father’s 
credit for necessaries, § 16, p. 702 
Mother’s power to agree regarding custody, 
§ 11, p. 645 
Mother’s right, 

Action for injuries to child, § 41, p. 
743 

Child’s earnings or services, § 29 
Contract for child’s wages and maintain 
action thereon, § 39, p. 736 
Wife’s desertion of husband affecting her right 
to custody of children, § 12, p. 663 
Abandonment or neglect to support child as offense. 
Ability of parent, § 92, pp. 827, 828 

Question for jury, § 98, p. 843, n. 43 
Acts or conduct before and after time charged, 
evidence, S 97, p. 840 

Admissibility of evidence, § 97, pp. 839, 840 
Adopting parents, § 91, p. 819 

Indictment, information or complaint, requi¬ 
sites, S 96, p. 836, n. 39 

Protection within statute prohibiting aban¬ 
donment or neglect to support, § 91, p. 
820 

. Adult children unprotected, f 91, p. 820 
Affidavit, prosecution based on, § 96, p. 835 
Age of chllcL Age, generally, post 


Abandonment or neglect to support child as offense— 
Continued, 

Alien children, § 91, p. 820, n. 19 
Alimony painnent as defense to quasi-criminal 
proceeding to compel father to support chil¬ 
dren, § 93, p. 831, n. 83 
Alternative charge, § 96, p. 837 
Amendment of indictment, information or com¬ 
plaint, § 96, p. 837 
Amount, 

Expended by welfare agency, evidence, § 97, 
p. 839, n. 99 

Ordered to be paid for maintenance, § 98, 
pp. 846-847 

Appeal bond, § 98, p. 860, n. 9 
Appeals, § 98, pp. 849, 850 
Appearance bond, § 98* p. 849, n. 94 

Punishment for default in furnishing, § 99, 
p. 851 

Army service of child as relieving father from 
orders requiring contribution to education, § 
98, p. 847, n. 85 

Assessment of punishment, § 98, p. 844 
Attorney’s fees taxed as costs, § 98, p. 846, n. 
68 

Bonds for payments, § 98, pp. 848, 849 
Suspension of sentence, § 98, p. 844 
Breaking up of home by mutual consent, 5 92, 

p. 822 

Capital expenditure in determining income, § 98, 
p. 846, n. 76 
Charitable, 

Institution’s support of child not constitut¬ 
ing defense, § 93, p. 829 
Intervention as not precluding conviction, § 
92, pp. 826, 827 

Child born after separation, defense, § 93, p. 
331 

Child supported by other persons, defense, f 92, 
p. 824 

Children within statute, § 91, pp. 819, 820 
Children’s court’s jurisdiction, § 95, p. 835, n. 
26 

College education not warranted, § 98, p. 847, n. 
77 

Commitment of child to state institution in for¬ 
eign state as not ousting jurisdiction of court, 
§ 95, p. 834), n. 26 

Conditional offer to support, defense, § 93, p. 833, 
n. 8 

Conditions as to support, periodic payments, § 98, 
p. 844 

Conjunctive charge, § 96, p. 837 
Conscientious religious belief, defense, i 92, p^ 
826 

Constitutional rights of accused, § 94 
Contempt, generally, post 
Continuing offenses, § 92, p. 828 
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Abandonment or neglect to support child as offense— 
Continued, 

Costs, attorney’s fees taxed as, § 98, p. 846, n. 
68 

County court’s jurisdiction, § 95, p. 834, n. 25 
Criminal intent, evidence, § 97, pp. 849-842 
Dangerous circumstances, abandonment under, § 
02, pp. 822, 823 
Death, 

Complainant not abating proceeding, § 94 
Wife, action on bond securing payments not 
barred by death, § 98, p. 848, n. 93 
Declarations of wife as to pregnancy at time of 
marriage, admissibility, § 97, p. 839, n. 95 
Defenses, § 93, pp. 828-834 

Burden of proof, § 97, p. 838 
Evidence, § 97, p. .842 

Indictment or information not required to 
negative. matters of defense, § 96, p. 
836 

Demand for support, necessity, § 92, p. 825 
Denial of paternity of child born after marriage, 
defense, § 93, p. 828, n. 43 
Dependency, burden of proof, § 97, p. 838, n. 
76 

, Destitute circumstances, evidence, § 97, pp. 840- 
842 

Destitution of child, § 92, pp. 825-827 
Directed verdict, § 98, p. 842 
Disagreement between spouses at husband’s par¬ 
ents’ home as not sufficient to constitute good 
cause for nonsupport, § 92, p. 823, n. 64 
Discretion of court, 

Amount to be paid for maintenance of de¬ 
pendent children, § 98, pp. 845-847 
Forfeiture of bond securing payments, § 98, 
p. 849 

Modification or vacation of order, § 98, pp. 
847, 848 

Punishment to be assessed, § 99, p. 851 
Review, § 98, p. 850 

District courts’ jurisdiction, § 95, p. 834,. n. 25 
Divorce, 

Action on bond securing payments not barred 
by divorce decree, § 98, p. 848, n. 93 
Decree, 

Awarding custody but silent as to main¬ 
tenance, § 93, pp. 831, 832 
Providing for maintenance, § 93, pp. 832, 
833 

Defense, § 93, pp. 831-833 
Jurisdiction not divested by, § 95, p. 835, n. 
28 

Pendency in civil court not divesting juvenile 
court of jurisdiction of prosecution, § 95, 
p. 835, n. 27 

Primary liability to support as between di¬ 
vorced parents not determinable on pros¬ 
ecution for abandonment or neglect, § 96, 
p. 837 

Drunkenness of accused, admissibility of evidence 
regarding, § 97, p. 839, n. 95 
Elements of offenses, § 92, pp. 820-828 
Equal liability of mother, instruction disregard¬ 
ing, § 98, p. 843, n. 45 
Evidence, § 97, pp. ^7-842 


Abandonment or neglect to support child as offense— 
Continued, 

Expenses in business deductible in determining in¬ 
come available for support, § 98, p. 846 
Exposure of child to danger, § 92, pp. 822, 823 
Failure to obey court order for support, § 92, 
p. 824 

Findings, § 98, p. ^ 

Forfeiture of bond, § 98, p. 849 
Form of bond securing payments, § 98, p. 849 
Fraud, vacating order of reduction, § 98, p. 848 
Gifts received by father from his parents increas¬ 
ing his means of support, § 98, p. 846 
Grandparents’ provision of necessaries not con¬ 
stituting defense of father, § 93, p. 829 
Identity of child to be shown in indictment, in¬ 
formation or complaint, § 96, pp. 835, 836 
Defects supplied by amendment, § 96, p. 837, 
n. 60 

Illegitimate children, § 96,. pp. 836, 837 
Applicability of statute, § 91, p. 819 
Scientific evidence as to illegitimacy, § 97, 
p. 842, n. 27, 28 

Imprisonment of father for nonsupport not pre¬ 
cluding forfeiture of bond, § 98, p. 849, n. 98 
Inability to work, secure employment or support, 
§ 92, pp. 827, 828 

Burden of proof, § 97, p. 838, n. 80 
Indictment, information or complaint, § 96, pp. 
835-837 

Indignities to wife justified in leaving husband, 
evidence, § 97, p. 841, n. 18 
Infidelity of wife, admissibility of evidence, § 97, 
p. 839, n. 97 

Informality of proceedings, § 94 
Instructions in prosecution, § 98, pp. 843, 844 
Intentional bringing about inability to provide, 
§ 92, p. 827 

Issues, proof and variance, § 06, p. 837 
Judgment or order, § 98, pp. ^44-849 

Appealable judgment or order, $ 98, p. 860 
Contempt of order for support, § 99, p. 851 
Jurisdiction, $ 95 
Juvenile court’s jurisdiction, § 95 
Knowledge of birth of child, necessity, § 92, p. 
825 

Legitimacy of child, presumption, $ 97, p. 839 
Marital difficulties, admissibility of evidence, § 
97, p. 840 

Miscarriage of justice, reversal of judgment or 
order, § 98, p. 850 

Misconduct of mother as defense, § 93, p. 829 
Modification of judgment or order, § 98, pp, 847, 
848 

Motive, evidence of acts or conduct before and 
after time charged, § 97, p. 840 
Municipal court’s jurisdiction, § 96 
Name of child, 

Evidence, § 97, pp. 840-842 
Showing in indictment, Information or com¬ 
plaint, § 96, p. 836, n. 36 
Nature of, 

Abandonment, § 82, pp. 821-823 
Nonsupport, § 92, pp. 823-825 
Offenses, § 92, pp. 820-828 
Proceedings, § 94 

Necessitous condition of child, § 92, pp. 825-827 
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Abandonment or neglect to support child as offense— 
Continued, 

New trial, § 98, p. 850 

Nonaccess of wife or husband, admissibility of 
evidence, § 97, p. 839, n. 97 
Notice of child's need, necessity, § 92, p. 826 
Offer to, 

Furnish support in future not constituting 
defense to prosecution for past viola¬ 
tions, § 93, p, 829 

Support children in custody of mother, de¬ 
fense, § 93, p. 831 

Opposition to medical treatment because of con¬ 
scientious religious belief as no excuse, § 92, 
p. 825 

Other means of support as defense, § 93, pp. 829, 
830 

Outside aid, nature and amount, § 92, p. 826, 
n. 9 

Partial failure to support, | 92, p. 824 
Payments by surety on bond before and after de¬ 
fault, § 98, p. 849, n. 94 

Pendency of divorce suit in civil court not di¬ 
vesting Juvenile court of jurisdiction, § 96, 
p. 835, n. 27 
Pending appeal. 

Judgment fixing reasonable amount for sup¬ 
port pending appeal, J 98, p. 845 
Contempt for failure to comply with order 
pending appeal, § 98, p. 846 i 

Periodic payments, § 98, pp. 844-849 
Persons in loco parentis, § 92, pp. 822, 823 
Persons who may commit offense, § 91, p. 819 
Physical disability excuse as xmavailable upon re¬ 
moval of disability, § 92, p, 827 
Place of, 

Acts, § 92, p. 821 

Exposure of child, § 92, pp, 822, 823 
Position for child, requiring father to provide, 8 
98, p. 844, n. 56 

Postponement of trial, 198, p. 842, n. 34 
Presumptions and burden of proof, § 97, pp. 838, 
839 

Burden on party seeking modification of 
order, §98, p. 847, n. 85 

Prima facie evidence of violation of statutes, 8 
97, p, .839 ; 

Primary liability as between divorced parents not 
determinable in prosecution for abandon¬ 
ment or neglect, g 96, p. ^7 
Prosecution for abandonment of mother as not 
essential to prosecution for abandonment of 
child, § 94 

Protection of life and health, § 92, p. 825 
Kecognizanoe to secure periodic payment, § 98, 
pp. 848, 849 

Keconciliation of husband and wife not vacating 
support order, § 9$, p. 848, n. 85 
Relation of accused to child, evidence, J 97, p. 
'842 

Remarriage as defense, § 93^ pp. 833, 834 
Requisites and sufficiency of indictment, informa¬ 
tion or complaint, § 96, pp, 835-837 
Requisites of support, § 92, pp. 824, 825 
Residence of child, effect, § 91, p. 820 
Retroactive operation of order, § 98, p. 845 


Abandonment or neglect to support child as offense— 
Continued, 

Review, § 98, pp. 849, 850 
Scientific evidence to show illegitimacy of .child, 
§ 97, p. 842, n. 27, 28 

Seizure of parent’s property, warrant, § 94 
Self-support of minor son, presumptions, § 97, p. 
839 

Sentence and punishment, § 99 
Assessment, § 98, p. 844 
Parent as one of purposes of statutes, § 91, 

p. 818 

Separation, 

Agreement not precluding children from pro¬ 
ceeding against parent for desertion and 
nonsupport, § 93, p. 830, n. 62 
Parents as defense, § 93, pp. 830-834 

Shooting of husband by wife, admissibility of evi¬ 
dence, § 97, p. 840, n. 13 

State without interest in amount recovered in 
action for breach of bond securing payments, 
§ 98, p. 848, n. 92 

Stepfather assuming position in loco parentis to 
children, defense, § 93, pp. 833, 834 
Stepparents, § 91, p. 819 

Subrogation of surety on payment of obligation 
under bond, § 98, p. 849 

Support of aged parent of father as defense, § 93, 
pp. 832, 833 

Sureties on complainant’s bond authorized to 
prosecute proceeding, § 94 
Surety’s liability on bond, g 98, pp. 848, 849 
Surplusage In indictment or information disre¬ 
garded, § 96, p. 836, n. 61 
Surrender of principal to court entering order for 
support as not operating to discharge surety 
on bond, § 98, p. 849, n. 04 
Suspension of sentence, § 98, pp. 844r-849 
Temporary absence or neglect, § 92, p. 822 
Terms of suspending prosecution, § 95, p. 834, 
n. 25 

Time of offense, § 96, p. 837 
Evidence, § 97, pp. 840-842 
Town authorities’ right to prosecute proceeding, 

§ 94 

Transportation expenses, deduction in determin¬ 
ing income, § 98, p. 846, n. 75 
Trial, § 98, pp. 842-844 
Trial de novo, § 98, p. 850 
Unborn child, § 91, p. 820; § 92, pp. 824, 825 
Child born after separation as defense, § 93, 
p. 831 

Sufficiency of information, g 96, p. 836, n. 
36 

Undertaking to secure periodic payment, g 98, pp. 
848, 849 

Unsigned minute entry, judgment entered on, § 
98. p. 844 

Vacation of judgment or order, § 98, pp. 847, 848 
Venue, instructions, g 98, p. 843, n. 45 
Verdict, g 98, p. 844 

Voluntary abandonment of employment, effect, § 
98, p. 846, n. 72 
Warrant of arrest, §94 

Weight and sufficiency to support evidence, g 97, 
pp. 840-842 


1260 



INDEX TO PARENT AND CHILD 


Abandonment or neglect to support child as offense— 
Continued, 

Willfulness, circumstantial evidence, § &7, p. 841, 
n. 25 

Acceptance, 

Agency of child for parent, ratification by ac¬ 
ceptance of benefits, § 62, p. 793, n. 68 
Gifts, generally, post 
Access to child, right of, § 8 

Account, necessity of written account in action for 
necessaries, § 20, p. 715 
Accounting, 

Child as not entitled to accounting by parent re¬ 
garding money, § 61, p. 787 
Parent’s, 

Accountability to child for child’s property, 
§ 66, pp. 768, 764 

Cause of action against child, § 61, p. 786, 
n. 80 

Actions, 

Child against parent, § 61, pp. 787-790 
Compelling support or payment for necessaries, 
§ 20, pp. 706-722 

Enticing away or harboring child. 

Form of action, § 101, p. 855 
Persons in loco parentis, action for dam¬ 
ages, § 101, p. 852 

In rem, obtaining custody of child, § 18, p. 668 
Liability of parent for torts of child, § 69, pp. 
800-803 

Parent against child, § 61, pp: 786-787 
Services and earnings of child, generally, post 
Support and education of children, generally, post 
Tort action, 

Child against parents, § 61, pp. 787-790 
l>arent against child, § 61, pp. 785-787 
Actions for injuries to child and loss of services, S§ 
40-55, pp. 740-762 

Admissibility of evidence, § 62, pp. 755, 756 
Adult child, § 41, p. 745 

Agreement exempting employer from liability, § 
42, p. 746 

Amount of recovery, § 55, pp. 761, 762 
Assumption of risk as defense, § 45 
Basis of . right of action by parents, § 41, pp. 743, 
. 744 

Board and lodging incurred by parents, expenses 
rocoverable, § 55, p. 758, n. 31 
Candy causing injuries, notice of claim, condition 
precedent, § 49 
Case as form of action, § 48 
Causal connection between wrong and injury, 
pleading, § 51 

Change to more hazardous work, § 42, p. 747 
Child injured while en ventre sa mere, § 41, p. 
744 

Child living away from parent or in service of 
another, J 41, p. 745 

Child’s waiver of right of action as not barring 
parent’s right of action, § 43, p. 748 
Common carriers, contributory negligence of 
parent, § 46, p. 740, n. 78 

Community property, claim for lost services as, § 
41, p. 742, n. 86 
Conditions precedent, § 49 
Consent of parent to employment, suflftciency of, § 
.42, p. 747 


Actions for injuries to child and loss of services-r- 
Continued, 

Contingent expenses, § 65, p. 766 
Contributory negligence, generally, post 
Damages, generally, post 

Dangerous work, employer’s liability to parent, 
§ 42, pp. 745, 746 

Death of father after injury and before suit, { 
41, p. 743 

Defenses, § 42, p. 746; § 46 
Diminished earning capacity, damages recover¬ 
able, § 65, pp. 758-759 

Disfigurement of child, recovery of expenses in¬ 
curred in attempting to remove, § 56, p. 760 
Domestic’s injuries, damages recoverable, § 55, p. 
758, n. 38 

Emancipation, action for injuries not constitut¬ 
ing, § 88, p. 813 

Employers’ liability acts, effect, § 41, p. 741, n. 
75 

Employment in violation of child labor laws, neg¬ 
ligence per se for parent permitting employ¬ 
ment, § 46, p. 751 
Estoppel, § 43 
Evidence, § 62, pp. 755-757 
Exemplary damages, § 55, p. 758 
Expense of prosecuting action not recoverable, § 
65, p. 761 

Expenses made necessary by injury, recovery by 
parent, § 65, pp. 759, 760 

Explosive causing injury, contributory negligence 
of parent, § 46, p. 750 

Fellow servant’s negligence, defense, § 42, p. 746 
Form of action, § 48 

Fright or shock of witnessing child’s peril, § 65, p. 
761, n. 70 

Grandparent, recovery for doctor bill for treat¬ 
ment of grandchild, § 41, p. 742, n. 76 
Hazardous work, injury in course of employment, 
liability to parent, § 42, pp. 745, 74G 
Heating expenditures not recoverable, § 55, p. 758, 
n. 31 

Hospital expenses, § 66, pp. 759, 760 
Humiliation by use of obscene language, § 66, p. 
761, n. 70 

Incapacity of child to perform services, effect, 
§ 41, p. 744 

Injury in course of employment by another, § 42, 
pp. 745-747 
Instructions, § 64 
Issues, § 51 

Joint right of action of parents, § 41, p. 743 
Last clear chance doctrine, § 46, p. 749, n. 83 
Liability where parents’ consent given to employ¬ 
ment, § 42, p. 746 

Libel in admiralty for injuries on high seas, { 
. 48 

Life expectancy, evidence, § 62, p. 766, n. 96 
Loss of society of child, § 55, p. 761 
Medical expenses, § 55, pp. 759, 760 
Mental suffering, etc., of parent, § 65, p. 761 
Minimum wage provision of industrial commis¬ 
sion orders, damages recoverable, § 55, p. 758, 
n. 38 

Nature of right of action of parents, $ 41, pp. 748^ 
744 
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Acttoos for Injuries t<> child and loss of services— 
Continxied, 

Negativing contributory negligence In r^eadlngs, 

§ 51, p. 754, n. 48 ^ 

Neglect of parents* business, loss recoverable, § 
65, p. 758, n. SI 

Negligence, evidence, § 52, p. 755 
Notice of claim, condition precedent, § 49 
Nursing expenses, § 65, pp. 759, 760 
Obscene language in presence of parent and 
daughter, damages for humiliation not re¬ 
coverable, § 56, p. 761, n. 70 
Parent* s. 

Action on behalf of child, § 44 
Right of action, § 41, pp. 741-745 

Parties, § 50 

Performance of services, § 41, pp. 744, 745 
Permitting child to be in street or highway, § 46, 
pp. 761, 752 

Persons in loco parentis, § 76 
Plea or answer, §61 
Pleading, § 51 

Procuring marriage of child, § 41, p. 742 
Proof, I 51 

Prospe^ve expenses, § 55, p. 760 
Proximate cause of injury, contributory negli¬ 
gence of child, § 47 
Questions of law and fact, § 53 
Resi)ective rights of fathers and mothers, § 41, 
pp. 742, 743 

Right to services, § 41, pp. 744, 745 
Services rendered by parent or members of fami¬ 
ly, § 65, pp. 760, 761 
Slander of child, § 41, p. 742, n. 79 
Statute prohibiting gainful employment of minors 
not affecting measure of damages, § 56, p. 759, 
n. 42 

Stepparents, § 83 

Torts personal to child, § 41, p. 742 
Transportation expenses not recoverable, § 55, 
p. 758, n. 31 

Trespass, form of action, § 48 

Unlawful employment, evidence, 8 62, p. 755 

Unnecessary, 

Ix)ss of services, damages recoverable, § 55, 
p. 768, n. 38 

Medical expense, § 66, p. 760, n. 52 

Waiver, § 43 

Objections, pleading, 8 51 

Weight and sufliciency of evidence, § 62, pp. 756, 
757 

Workmen’s Compensation Act proceedings, waiver 
of parent by assisting in proceeding, § 43, p. 
748, n. 63 

Wrongful eviction, damages for humiliation suf¬ 
fered by children, § 55, p. 761, n. 74 

Addiction to drugs affecting parent’s right to custody 
of chUd, § 12, p. 662 

Admiralty, - . . , j. 

Libel as proper form of action for injuries to 
child sustained on high seas, § 48 
Parent’s right to maintain suit in admiralty for 
abddction of child, § 101, p. 865 

Admissibility of evidence, 

* Abandonment or neglect to support child as of¬ 
fense, 8 97, pp. 839, 840 


Admissibility of evidence—Continued, 

Actions for injuries to child and loss of services, 
8.52, pp. 765, 766 

Actions to compel support or payment for neces¬ 
saries, 8 20, pp. 713, 714 
Custody proceedings, 8 13, pp. 675, 676 
Gifts between parent and child, 8 60, pp. 777, 
778 

Adopted children, 

Abandonment or neglect to support, requisites of 
information, 8 96, p. 836, n. 39 
Protection within statute prohibiting abandon¬ 
ment or neglect to support, § 91, p. 820 

Adopting parents’ ability to commit offense of aban¬ 
donment or neglect to support child, 8 ^1» P* 
819 

Adoption and loco parentis distinguished, § 71 

Adult children, 

Actions for injuries and loss of services, 8 41, 
p. 745 

Assault and battery by, parent’s liability, 8 66, p. 
796, n. 88 

Cessation of parents’ right to services and earn¬ 
ings, 8 36 

Funeral expenses, 8 22 

Inapplicability of statute prohibiting abandon¬ 
ment or neglect to support, 8 91, p. 820 
Liability for necessaries furnished parent, 8 24, p. 
728, n. 55 

Loco parentis, 8 72 
Support or education of, § 17 

Incapacity, burden of proof, § 20, p. 713 
Parent’s right to compensation for support, 

8 21, p. 725 

Adultery of parent. 

Admissibility of evidence of wife’s infidelity in 
prosecution for abandonment or neglect to 
support child, 8 97, p. 839, n. 97 
Effect of mother’s adultery on father’s liability 
for necessaries furnished children, 8 16, p. 
702 

Ground for denying custody of child, 8 12, pp. 661, 
662 

Right to custody as affected, former adultery, 8 
12, p. 662, n. 42 

Advances, gifts between parent and child, presump¬ 
tion, § 60, pp. 773, 774 

Adverse interest of child as agent for parent, f 62, 
p. 790 

Affection of parents, factor In determining custody, § 
12, p. 650, n. 27 

Affidavits, 

Abandonment or neglect to support child as of¬ 
fense, § 96, p. 835 

Custody proceedings, determination on affidavits, 
§ 13, pp. 678, 679 

Defense, action to compel support of children, 8 
20, pp. 711, 712 

Age, 

Child, 

Abandonment or neglect to support child as 
offense. 

Evidence, 8 97, pp. 840-842 
Necessity of proving age, 8 96, p. 837 
Showing in Indictment, information or 
complaint, 8 96, pp. 835,836 
Custody affected by age, 8 12, PP. 654-656 
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Age—Ck)ntlnued, 

Child—Continued, 

Make choice of custodian, § 12, p. 657 
Proceeding for support, § 20, p. 709 
Evidence of parent's age in action for injuries to 
child, § 52, p. 756 

Presumption of incapacity to make gift from old 
age, § 60, p. 775 
Statutory provisions, post 
Agency, 

Child for parent, §§ 62, 63, pp. 790-705 

Authority of agent, § 62, pp. 792, 793 
Business operation, § 62, p. 792, n. 51 
Contract for necessaries, § 62, p. 792 
Declarations of child, admissihility^ § 63 
Estoppel, § 62, p. 793 
Evidence, § 63 

Implied agency, § 62, pp. 791, 792 
Injuries caused hy child, question for juiT, 
§ 69, p. 802, n. 53 

Liability of child to third person, § 62, p. 
791 

Notice to child as affecting parent, § 62, pp. 
790, 791 

Questions of law and fact, § 62, p. 793 
Ratification, § 62, pp. 792, 793 
Evidence, § 63 

Termination of agency, § 62, p, 792 
Testimony of child that he was parent’s 
agent, competency, § 63, p. 794 
Tort liability of parent, .§ 66, p. 796 
Torts of child as agent of parent, § 67 
Parent for child, § 64 

. Relation of principal and agent with respect to at¬ 
tendance of minor child at school, § 67, p. 
797, n. 94 
Agreements, 

See, also. Contracts, generally, post 
Custody of children, § 11, pp. 642-646 
Effect of agreements between parents as to sup¬ 
port of children, on jurisdiction of actions 
to compel support, § 20, p. 709 
Parent to give custody to third person, effect, 
§ 12, p. 663 

Separatioti agreement, generally, post 
Support of adult child, 117 
Air gxin, injuries caused by child. 

Evidence in action against parent, § 69, p. 802, n. 
60 

Parent’s liability, § 66, p. 798, n. 92; § 68, p. 799, 
n. 17 

Question for jury, § 69, p. 802, n. 53 
Aliens, 

Custody of children, wife of alien, § 11, p. 640 
Protection of alien children by statute prohibit¬ 
ing abandonment or neglect to support child, 
§ 91, p. 820, n. 19 

Alimony, 

Defense to quasi-criminal proceedings to compel 
father to support children, § 93, p. 831, n. 8*1 
Statute governing modification of decrees as ap¬ 
plicable to decrees in proceedings for custody 
of children, § 13, p. 685, n. 14 
Allowance for support or education, 

Child’s estate, 

Amount of allowance, § 21, p. 725 
Proceedings, § 21, pp. 726, 727 


Allowance for support or educaiion—Continued, 
Duration and termination, | 20, pp. 718, 719 
Implied promise to pay from allowing child to 
receive or retain necessaries, § 16, pp. 700, 
701 

Mother’s right to allowance out of property of 
children for their support and maintenance; 
§ 21, pp. 723, 724 

Weekly allowance to child not exempting parent 
from liability for necessaries, § 16, p. 700 
Allowance to child, parent not exempt from liability 
for necessaries, § 16, p. 700 

Alternative charge, indictment, etc., charging aban¬ 
donment or neglect to support child, § 96, p. 
837 

Amendment, 

Indictment, information or complaint charging 
abandonment or neglect to support child, § 
96, p. 837 

Pleading in action for unlawful detention of 
child, § 101, p. 856 

Amount, 

Allowance from child’s estate for its support and 
education, § 21, p. 725 

Contribution for support of children, § 15, p. 693, 
n. 91 

Gifts between parent and child, § 60, pp. 767, 768 
Recovery, 

Action to compel support, § 20, pp. 720, 722 
Damages for injuries to child, § 56, pp. 761, 
762 

Enticing away or harboring child or parent, 
§ 101, pp. 854, 855 

Services rendered by child, § 39, p. 740 
Animals, injury to or destruction of, parent’s liability, 
§ 66, p. 796, n. 88 
Answer, 

Action for injuries to child, § 61 
Action to compel support, § 20, pp. 711, 712 
Antenuptial agreement. 

Religious education of children of Catholic and 
Protestant parents, § 9, p. 632, n. 58 
Stepparent’s duty to support and educate step¬ 
children, § 80, p. 808 

Appeals, 

Bond, abandonment or neglect to support child, 
§ 98, p. 850, n. 9 

Custody proceeding, restraint pending appeal, $ 
13, p. 683, n. 87 

Prosecution for abandonment or neglect to sup¬ 
port child, § 98, pp. 849, 850 
Appearance, 

Bond, abandonment or neglect to support child. 
Prosecution for, § 08, p. 849, n. 94 
Punishment for default in furnishing, § 99, 
p. 851 

Curing lack of jurisdiction in proceeding to de¬ 
termine custody of children, § 13, p. 670, n. 
38 

Notice or process waived by general appearance 
in proceeding to determine custody of chil¬ 
dren, § 13, p. 671 

Parent’s voluntary appearance giving courts jur¬ 
isdiction in action to compel support, § 20, 
p. 711 

Appendectomy constituting necessaries, § 16, p. 703, 
n. 27 
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Application, temporary ex parte order in proceeding 
to determine custody of children, § 13, p. 673 
Apportionment of custody of children, { 13, p. 682 
Apprentices, 

Masters of outward bound vessels or ships trans¬ 
porting, statutoi^ penalty, § 101, p. 854 
Termination of contract on father’s death unless 
made by indentures of apprenticeship, § 

. 31 

Approval of previous similar charges as evidence of 
child’s authority to bind father for account sued 
on, § 16, p. 701 
Arrest, 

Abandonment or neglect to support child, war¬ 
rant of arrest, § 94 

Contract regarding support as affected by arrest 
of father for nonsupport, § 15, p. 696, n. 
31 

Assault and battery. 

Action against parent, pleading, § 69, p. 800, n. 
28 

Adult child, parentis liability, 8 66, p. 796, n. 
88 

Child’s action for malicious assault against step¬ 
parent or person standing in loco parentis, 
§ 61, p. 789 

Parents’ right of action for assault and battery 
on child, § 41, p. 742 

Assignments, child’s earning, §§ 29, 32 

Defenses to action against employer by assignee, 
§ 39, p. 737 

Associated hospitalization, deduction from parentis 
gross earnings to determine net earnings for pur¬ 
pose of support, § 20, p. 7’21 
Associates of child, parentis right to control, § 6 
Assumption of risks, 

Defense in action for injuries to child, § 45 
Incident to child’s service, consent to employ¬ 
ment, 8 42, p. 746 

Atheist parent, right to custody of children, 8 12, pp. 

666, 667 
Attachment, 

Child’s wages, defense to action, 8 39, p. 737 
Equity power to enforce decree for support, as 
lor contempt, 8 20, p. 718, n. 17 
Attorneys, 

Fees, 

Actions for support of children, 8 ^0, p. 
722 

Costs in prosecution for abandonment or neg¬ 
lect to support child, | 98, p. 846, n. 68 
Preliminary application in suit for mainte¬ 
nance, evidence, 8 20, p. 714 
Services as necessaries, § 16, p. 703 

Aunt, custody of children, rights of parents, 8 H, PP- 
64(>-642 

Automobiles, . 

Gift between parent and child, evidence, § 60, 
pp. 780, 781 
Injuries to child. 

Child’s action against parent, 8 31, p. 788, n. 
98 

Owner operating bus line, § 61, p. 789, n. 7 
Injuries to stepson tlirough stepmother’s negli¬ 
gence, 8 61, p. 789, n. 99 


Automobiles—Continued, 

Insurance premiums, deduction from parentis 
gross earnings to determine net earnings for 
, purpose of support, 8 20, p. 721 
Necessary for infant not Including, § 16, p. 703, 
n. 27 

Tort action by parent against child, § 61, p, 786, 
n. 84, 85 

Avoidance of contract for child’s services, § 31 
Bank account, gift, presximption from possession, 8 60, 
p. 775 
Bastards, 

Abandonment or neglect to support as offense, 8 
91, p. 819; i96,pp,836,837 
Scientific evidence as to child’s illegitimacy, 
8 97, p. 842, n. 27, 28. 

Custody or control, 8 12, p. 653, n. 50 

Father’s right to maintain proceeding for 
custody upon legitimating child by mar¬ 
rying mother, 8 13, p. 672 
Mother’s custody of child of tender years, 
8 12,. p. 655, n. 62 

Bicycles, 

Parent’s liability for costs or injuries caused by 
child, § 66, p. 796, n. 88; § 67, p. 797, n. 94 
Pleading in action against parent, for injuries 
caused by child, 8 39, p. 800, n. 28 

Bill in equity, obtaining custody of child, 8 13> p. 
668 

Blind child, father’s duty to support child in state 
institution, § 15, p. 689, n. 46 
Board, 

Burden of proving emancipation or marriage of 
child in action for board, 8 20, p. 713 
Compensation to child for board furnished parent, 
8 25 

Expenses of board incurred by parents recover¬ 
able in action for injuries to child, 8 35, p. 
758, n. 31 

Included within "education” within separation 
agreement, 8 13, p. 697, n. 44 

Bonds, 

Gifts between parent and child, 8 60, p. 771, n. 9 
Evidence, § 60, p. 780, n. 21 
Securing payments for support of neglected minor 
child, § 98, pp. 844, 848, 849 

Bounty for enlistment, child’s right, 8 33 
Bow and arrow, parent’s liability for injuries caused 
by child, 8 68, p. 799, n. 17 

Breach of contract by father to support child, sum¬ 
mary judgment, 8 20, p. 716 
Brothers, 

Denial of association with brothers as ground for 
revocation of release of right to custody, 8 
11, p. 644, n. 86 

Person in loco parentis distinguished from, ’ 8 
71 

Building and Ipan associations, gift of stock, necessity 
of intention, 8 60, p. 772, n. 21 
Burden of proof. Presumptions and burden of proof, 
generally, post 

Burial expenses of child, 8 22 
Burning evidence of Indebtedness as evidence of re¬ 
mission of indebtedness as gift to child, 8 60, p. 
780, n. 22 
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Business, 

Agency of child In operation of business, § 62, p. 
792, n. 61 

•Dealings, parent and child, § 69 
Emancipated child’s right to transact business, § 
87, p. 812, n. 92 

Emancipation by permitting child to carry on 
business, § 88, p. 814 

Calf, gift by parent to child,, effect, § 60, pp. 768, 769 
Cancellation, arrears in support, § 20, p. 719 
Candy causing injuries to child, condition precedent 
to maintenance of action, § 49 
Carriers, injuries to child. 

Action for injuries to child as passenger, § 61, 
p. 789 

Contributory negligence of parent, § 46, p. 749, n. 
78 

Case, form of action for injury to child, § 48 
Catholics, religious education of children of Catholic 
and Protestant parents, •§ 9, p. 632, n. 68 
Causes of action for injuries to child. Actions for 
injuries to child and loss of services, generally, 
ante 

Ceremonial marriage, jurisdiction of proceeding for 
support for children, § 20, p. 708 
Certificates of deposit, gifts, evidence, § 60, p. 780, n. 
24 

Chancery court, jurisdiction of proceedings to deter¬ 
mine custody of children, J 13, pp. 668, 669 
Change in i)arent’s circumstances affecting right to 
charge support on child’s estate, § 21, p. 725 
Character of parties affecting custody of children, § 
12, pp. 667-663 
Charitable institutions. 

Loco parentis relationship to deserted children, 
§ 72 
Parents’ 

Right to recover possession of children, § 12, 

p. 662 

Surrender of children for placement in fami¬ 
ly, § 13, pp. 678, 679 

Support of child no defense to father in prosecu¬ 
tion for nonsupport, § 93, p. 829 
Chastisement of child, § 7 

Stepparent’s rights, § 80, p. 808 
Chattels, gifts between parent and child, evidence, § 
60, p. 780 

Checks, gifts, evidence, § 60, p. 780, n. 24 
Child labor laws, negligence per se for parent to con¬ 
sent to child’s employment in violation, § 46, p. 
751 

Children’s court, jurisdiction. 

Action or proceeding to compel parent to support 
child, § 20, pp. 707, 708 

Prosecution for abandonment or failure to sup¬ 
port child, § 96, p. 836, n. 26 
Children’s home, relinquishment of custody of child 
to, § 11, p. 643, n. 66 

Ohoses in action, gifts between parent and child, § 
60, p. 771 

Circumstantial evidence, abandonment or neglect to 
support child as offense, § 97, p. 841, n. 20 
Civil law, parent’s liability for torts of child, § 66, 
pp. 796. 797 

Civil liability, enticing away or harboring child or 
parent, § 101, pp. 861-867 
67 C.J.S.—80 


Claims, 

Compromise of child’s claims by stepfather, § 84 
Parent’s authority to waive, release or compro¬ 
mise claims by or against child, § 68 
Clothing, 

Failure or refusal to furnish child, offense, § 92, 
p. 824 

Property of parent, § 67 

Coast Guard reserve, father’s failure to communi¬ 
cate with child while in reserve not establishing 
unfitness for custody, § 12, p. 669, n. 10 
College education. 

As necessary, § 16, p. 703, n. 31 
Father’s duty, § 16, p. 692 

Power to require father to provide, § 98, p. 847, 
n. 77 

Color, parental relation not governed by, § 6 
Common law. 

Abandonment or failure to support children, § 
91, p. 818 

Child’s duty to support parents or grandparents, 
§ 24 

Enticing of child from parent, criminal liability, 
§ 102 

Exposure of child with intent to abandon not con¬ 
stituting offense, § 92, p. 823 
Injury to child, form of action, § 48 
Parent’s liability for torts of child, § 66, pp. 795- 
797 

Common pleas court, jurisdiction of action or pro¬ 
ceeding to compel parent to support child, § 20, 
pp. 707, 708 

Common school education constituting necessary, i 
16, p. 703, n. 31 

Community property, claim for lost services of child 
as, § 41, p. 742, n. 86 

Companionship, loss of companionship of father who 
deserted mother and married another woman, 
child’s action, § 61, p. 788, n. 98 
Compensation, 

Board, etc., furnished to parent, § 25 
Person from whom custody of child is taken, § 
13, p. 684 

Services and earnings of child, generally, post 
Stepchild’s recovery of compensation for support 
extended to stepparent, § 81 
Support of stepchild by stepparent, § 80, p. 
809 

Competency of parties affecting custody of children, 
§ 12, pp. 657-663 

Complaint. Declaration, complaint or petition, gen¬ 
erally, post 

Complete emancipation. Emancipation, generally, post 
Compromise, 

Claims by or against child, parent’s authority, 
§ 58 

Stepfather’s compromise of child’s claims, § 84 
Comptroller of pension fund, order for deduction 
from parent’s pension, § 20, p. 718 
Compulsory school attendance, implied agency of 
child for parent, § 62, p. 791, n. 32 
Conclusiveness of decree in custody proceedings, § 13, 
pp. 684-686 

Concurrent proceedings in other court to compel sup¬ 
port of children, § 20, p. 708, n. 78 
Conditional emancipation, § 88, p. 812 
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Conditional gifts, § 60, p. 768 i 

Burden of proof, § 60, pp. 773, 774 
Revocation for violation of conditions, 8 P- 
769 

Stepparent to stepchild, § 85, p. 811, n. 78 
Conditional promise by father as evidence of previ¬ 
ous authority to child to contract debt, § 20, 
p. 714 

Conditions precedent, 

Action for injuries to child, § 49 
Action to compel support or payment for neces¬ 
saries, § 20, p. 709 

Conduct, 

Parent’s right to control conduct of child, § 6 
parties affecting custody of children, § 12, pp. 
657-663 

Confidential relations, gifts between parent and child, 
presumption and burden of proof, § 60, pp. 776, 

Confinement of parent in penitentiary not relieving 
parent from liability for necessaries furnished 
children by third persons, § 16, p. 698, n. 53 
Conjunctive charge, indictment, etc., charging aban¬ 
donment or neglect to support child, § 96, p. 837 
Consent, 

Emancipation, necessity, § 88, p. 814 
Parent to, 

Child’s receiving earnings constituting relin¬ 
quishment, § 35 
Employment, 

Liability for injuries, § 42, p. 746 
Pleading in action for injuries, § 51 
Transfer of custody of children, necessity of con¬ 
sent of both parents, § 11, p. 645 

Consideration, 

Agreement, 

Separated parents for children’s support, § 
15, p. 697, n. 37 

Transfer of custody of children, § 11, p. 644 
Child’s promise to pay for past expenditures 
made by third person to parent, § 26 
Deed or conveyance from parent to child or child 
to parent, § 59 
Emancipation, § 88, p. 812 

Revocation of emancipation made without 
consideration, § 88, p. 815 
Gifts of personal property between parent and 
child, § 60, p. 767, n. 40 

Parent’s promise jto pay for past services render¬ 
ed adult child, § 17 

Considerations affecting custody of children, § 12, 
pp. 646, 667 

Conspiracy, enticing away or harboring child, plead¬ 
ing conspiracy prior to unlawful detention, § 101, 
p. 855, n. 10 

Constitufional provisions, 

Custody of children, jurisdiction of proceedings 
to .determine custody, §13, pp. 668-671 
Jurisdiction of offense of abandonment or neg¬ 
lect to support child, § 95 
Support of children. 

Adult children, 8 17 
Review, § 20, p. 722 
Construction, 

Bond, judgment and deed of separation together, 
§ 20, p. 718 


Construction—Continued, 

Complaint in action to compel suW)ort of children, 

8 20, p. 711, n. 28 

Contracts relating to support of children, 8 16, p. 
697 

Adult child, 8 1*7 

Decrees in custody proceedings, 8 13, p. 682 
Statutes, 

Abandonment or neglect to support child. 
Criminal offense, 8 01, p. 818 
Prohibition, 8 01, p. 819 
Liability of stepparents. 

Support of stepchildren, 8 80, p. 809 
Torts of chUd, 8 66, p. 797, n. 92 

Constructive, 

Delivery of gift between parent and child, suffi¬ 
ciency, 8 60, p. 770 
Emancipation, § 89 
Contempt, 

Enforcement of custody decree by contempt pro¬ 
ceedings, 8 13, p.' 684 
Failure to. 

Comply with support order, 8 20, p. 718 
Pending appeal, 8 08, p. 845 
Contribute to support of child not precluding 
criminal prosecution, 8 03, p. 833, n. 
95 

Order for support of children, 8 09, p. 851 
Void order in custody proceeding as basis for, 

8 13, p. 673, n. 85 

Contest between parents regarding custody of chil¬ 
dren, 8 12, pp. 653, 654, 660 
tJontirigent expenses, injuries to child, § 55, p. 760 
Contracts, 

Agency of child for parent, 8 62, p. 790 
Child’s, 

Action against parent on contract for servic¬ 
es, 8 61, p. 787 

Contract for support of parent, § 26 
Right to compensation under contract of par¬ 
ent to pay for support, etc., § 25 
Services, 8 31 

Parol contract, work on father’s farm, 
duration of contract, § 38 
Compensation to child for services to parent, 8 
38 

Custody of children not subject to, 8 11» P- 636, 
n. 9 

Emancipation, 8 87 

Exemption of employer from liability for injuries 
to child, 8 42, p. 746 
Implied contracts, generally, post 
Improvements, parent’s right with respect to 
child’s property, 8 56, p. 763, n. 89 
Parent and child,* 8 59 

Parent’s contracts affecting child with regard to 
charge against child’s estate, 8 21, pp. 725, 
726 

Payment for services, 8 38 
Release of parents from duties of custody and 
control, 8 6 

Support and education of children, post 
Support of parent or grandparent by child, 8 
26 

Contributions, 

Child for own support, recovery, 8 20, p. 706, n. 
63 . 
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Contributions—Oontinned, 

Child’s estate for support, burden of proof, § 21, 
p. 726 

Support furnished parents, contribution from oth¬ 
er children, § 25 

Contributory negligence, injuries to child, 

Child’s contributory negligence, § 47 

Defense to parents’ action for injuries, § 42, 
p. 746 

Evidence, § 62, p. 755 
Instructions, $ 54 

Parent’s contributory negligence, § 46, pp. 749- 
752 

Permitting child to go on or near railroad 
tracts, § 46, p. 752 
Question for Jury, § 5S 

Control of children. Custody and control of chil¬ 
dren, generally, post 

Conveyances. Deeds and conveyances, generally, 
post 

Corporate stock. Stock, generally, post 
Corporation’s custody of child, effect of surrender to 
corporation, § 12, pp. 663, 664 
Costs, 

Actions for support of children, § 20, p. 722 
Prosecution for abandonment or neglect to sup¬ 
port child, attorney’s fees taxed as costs, § 
98, p. 846, n. 68 

Counsel. Attorneys, generally, ante 
Counterclaim, action by parent for child’s services, § 
39, p. 737 

County court. Jurisdiction of prosecution for abandon¬ 
ment or neglect to support child, § 05, p. 834, n. 
25 

County Juvenile detention home matron’s liability for 
abduction of neglected children, § 101, p. 852, n. 
42 

County welfare agent failing to comply with statute 
relating to commitment of neglected children as 
liable for abduction, § 101, p. 852, n. 42 
Course of dealing, agency of child for parent. 
Admissibility of evidence, § 63 
Implied from course of dealing, § 62, p. 791 
Cousin, person in loco parentis distinguished from, § 
71 

Credit, extension to, 

Child, parent’s liability, § 16, p. 699 
Father, evidence, § 20, p. 715 
Creditors, 

Actions for necessaries furnished children, § 15, 
p. 688 

Rights of parents’ creditors to child’s, 

Earnings, f 34 
Property, § 56, p. 763 
Crimes. Offenses, generally, post 
Crippled child, parent’s recovery of increased cost 
of bringing up crippled child, § 55, p. 760 
Cross-complaint, action by parent for child’s earn¬ 
ings, cross-complaint against child, § 39, p. 737 
Cruel and unhuman treatment, 

Child’s action against stepparent or persons 
standing in loco parentis, § 61, p. 780 
Cruelty to child aifecting parent’s right to custo¬ 
dy, § 12, p. 662 

Cruel punishment, parent prohibited from inflicting, 
§ 7, p. 631, n. 42 


Curing defects in instrument of gift between parent 
and child, § 60, p. 769 

Custody and control of children, §§ 5-14, pp. 630-686 
Abandonment, 

Child, 

Effect on right to custody, § 12, pp. 660, 
661 

Evidence, § 13, pp. 676-678 
Finding, § 13, p. 680, n. 62 
Wife and child, mother’s power to agree re* 
garding custody, § 11, p. 645 
Ability to support and educate affecting right to 
custody, § 12, p. 661 
Access to child, right, § 8 

Action for damages for enticing away or harbor¬ 
ing child, § 101, pp. 851, 852 
Action in rem, § 13, p. 668 

Addiction to drugs affecting parent’s right to cus¬ 
tody, § 12. p. 662 

Admissibility of evidence in proc^dings to de^ 
termine custody, § 13, pp. 675, 676 
Adoption, parent’s relinquishment of right, § 12v 
p. 657 
Adultery, 

Former adultery affecting right to custody, f 
12, p. 662, n. 42 

Ground for denying custody, § 12, pp. 661, 
662 

Affidavits, hearing in custody proceedings, § 13, 
pp. 678, 679 
Age of child, 

Consideration affecting custody, § 12, pp. 654- 
650 

Make choice of custodian, § 12, p. 657 
, Agents of parent for custody, § 11, p. 644, n. 
74 

Agreements as to custody, § 11, pp. 642-646 

Parent’s agreement to give custody to third 
person, effect, § 12, p. 663 
Airplane taking child and father to foreign coun¬ 
try, Jurisdiction of proceeding to determine 
custody, § 13, p. 670, n. 35 
Alien’s wife, § 11, p. 640 

Appearance waiving issuance of notice of process,. 
§ 13, p. 671 

Application for temporary ex parte order, § 13» 
p. 673 

Apportionment of custody, § 13, p. 682 
Atheist parent’s right to custody, § 12, pp. 606,. 

667 

Attachment to child by third persons affecting 
parent’s right to custody, § 12, pp. 064, 665 
Aunts, rights of parents as against; § 11, pp. 640- 
642 

Authority of parents, § 6 

Bad habits of parent, unfitness for custody, § 12; 
p. 659 

Bill in equity to obtain custody of child, § 13, p. 

668 

Burden of proof, 

Change of custody because of changed condi¬ 
tions, § 13, pp. 685, 686 

Proceedings to determine custody, § 13, pp. 
673-675 

Cessation on parent’s failure to discharge recipro¬ 
cal obligations, § 3 

Chancery court. Jurisdiction, § 13, pp. 668, 66& 
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Custody and control of diUdren—Continued, 

Change of circumstances warranting modification 
of decree, § 13, p. 685 

Character of parties affecting custody, § 12, pp. 
657-663 

Charitable institution, 

Parents’ right to recover possession, § 12, p. 
662 

Surrender by parents for placement in fami¬ 
ly, § 13, pp, 678, 679 
Chastisement of child, $ 7 

Children not necessary parties to custody pro¬ 
ceedings, § 13, p. 672 

Circumstances amounting to abandonment as af¬ 
fecting right to custody, § 12, p, 660, n. 16 
Circumstantial evidence, abandonment of children 
by parents, § 13, p. 678, n. 26 
Compensation to person from whom custody is 
taken, § 13, p. 684 
Competency, 

Consideration affecting custody, § 12, pp. 657- 
663 : . 

Presumptions as to competency of parents, i 
13, pp. 673, 674 

Conclusiveness of decree, § 13, pp. 684-686 
Conduct of parties affecting custody, § 12, pp. 
657-663 

Consideration for agreement of custody, § 11, p, 
644 

Considerations affecting custody, § 12, pp. 646-667 
Construction of decree, § 13, p. 682 
Contempt proceedings, 

Based on void order, § 13, p. 673, n. 85 
Enforce decree, § 18, p. 684 
Contest between parents, § 12, pp. 653, 654, 660 
Right to Jury trial, § 13, pp. 679, 680 
Contracts with third persons, § 13, p, 682, n. 
77 

Corporation, surrender of custody to, effect, § 12, 
pp. 663, 664 

Cruelty to child affecting right to custo.^, S 12, p. 
662 

Decree, J 13, pp. 682, 684-686 
Degree of care required, § 6, p. 630, n. 30 I 

Delay in delivering child ordered by decree, | 13, 
p. 685, n. 14 

Delicate child, mother’s right to custody, § 12, pp. 

655, 656. . 

Delinquent children, jurisdiction of proceeding 
to determine custody, § 13, p. 669 
Denial of association with brothers and sisters, 
revocation of release of right to custody, § ; 
11, p. 644, .n, 86 

Dependent minors, jurisdiction of proceeding to 
determine custody, § 13, p. 669 
Deprivation of custody affecting liability for sup¬ 
port, $ 15, p. 695 
Desertion by wife, 

Burden of proof, § 13, p. 675 
Right to custody affected by, § 12, p. 663 
Determination, 

Fitness of person seeking custody, § 13, p. 
679 

Incident to statutory support proceeding in 
court of limited Jurisdiction, § 20, p. 
717 

Wishes of child, § 13, p. 679 


Custody and control of children-—Continued, 
Directions as to custody, § 11, pp. 642r646 
Discretion of child in (loosing custodian, § 12, 
pp. 656, 667 . 

Discretion of court. 

Contest between parents, § 12, p. 653, n. 64 
Determination of custody, § 13, p. 680 
Voluntary separation of parents, § 11, p. 
639 

Dismissal of petition for want of jurisdiction, § 
13, p. 669 

Disposition by will, § 11, p. 645 
Disposition of cause in custody proceeding, § 
13, pp. 680-686 

Dispute over child’s education, court without con¬ 
trol, § 13, p. 682, n. 75 
Division of custody, 

Contending parties, § 12, p. 652 
Evidence, § 13, p. 676, n. 23 
Divorce, post 

Domestic status changed by change of custody 
from one parent to other, § 13, p. 682 
Domicile, 

Child determining jurisdiction, § 13, p. 670 
Parents not controlling state’s jurisdiction to 
regulate custody of minor children, § 10, 
p. 634 

Drug addicts, custody right affected by, § 12, p. 
662 

Drunkenness, 

Father, 

Burden of proof in custody proceeding, § 
13, p. 675 

Statute giving custody to mother without 
jury trial, § 13 pp. 679, 680 
Parent affecting right to custody, § 12, p. 
662 

Due process, trial or hearing to conform to, § 13, 
p. 678 

Duty of parents, § 6 

Dying request of mother that third person have 
custody as not depriving father of natural 
right to custody, § 12, p. 651, n. 29 
Employment of governess, court not entitled to 
interfere, § 13, p. 682, n. 75 
Enforcement, 

Decree, § 13, p. 684 

Legal rights of parties, § 11, pp. 639, 640 
Enticing away or harboring child, loss of custody 
as basis of right of action, § 101, pp. 852, 
853 

Environment offered by contending parties as 
factor in determining right to custody, § 12, 
pp. 662, 663 
Equal, 

Fitness of mother and third person, § 12, p. 
665, n. 63 

Rights of parents, § 11, pp. 638, 639 
. Equity powers, 

Award of custody to person not legally en¬ 
titled thereto, § 13, pp. 681, 682 
Court’s equitable powers in determining best 
interests of child, § 18, p. 078 
Estoppel, relinquishment or surrender of cus¬ 
tody, § 12, p. 664 

Evidence in proceedings to determine custody, 

§ 13» pp. 673-678 
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Custody aud control of cliildren--<Jontinued, 

Ex parte order for temporary custody, $ 13, pp. 

671, 672 

Extreme neglect as factor in awarding custody 
to others, § 12, p. 651, n. 29 
Factors to be considered in determining change of 
circumstances warranting modification of 
decree, § 13, p. 685, n. 17 
Failure to, 

Communicate with child while father was 
in Coast Guard reserve not establishing 
unfitness for custody, § 12, p. 659, n. 10 
Provide for child, effect on right to custody, 

§ 12, pp. 660, 661 

Qualifjr as tutor, ground for denying custo¬ 
dy, § 12, p. 659, n. 4 

Father’s request of custody from guardian con¬ 
stituting no defense of prosecution for non¬ 
support, § 93, p. 830 

Female child, presumption that mother is best 
fitted to care for, § 13, p. 674 
Financial benefit to child, element in awarding 
custody, § 12, pp. 666, 666 
Findings, 

Custody proceedings, S 13, p. 680 
Decree to conform to, § 13, p. 682 
Fitness, 

Parent, 

Necessity of averment in treating, § 13, 
p. 672, n. 73 

Question of fact, § 13, p. 680 
Person seeking custody, determination, § 13, 
p. 679 

Foreign decree’s effect, § 13, p. 686 
Forfeiture of right of custody by abandonment or 
failure to provide for child, § 12,; pp. 660, 

661 

Frequent changes affecting determination of cus¬ 
tody, § 12, p. 652, n. 49 

Gambling habit of parent, denial of right to cus¬ 
tody, § 12, p. 659, n. 7 
Grandparents, post 

Guardians not essential parties to custody pro¬ 
ceedings, § 13, p, 672 

Guardianship proceedings. Jurisdiction of court 
regarding custody, § 13, p. 669, n. 14 
Habeas coipus, 

Judgment in action to compel support, § 20, 
p. 717, n. 07 

Remedy to recover possession of minor child, 

§ 13> p, 668 

Habitual drunkenness of parent, court’s power to 
fix custody notwithstanding child’s choice, § 

12, p. 057 

Health of child affecting custody, § 12, pp. 654- 
656 

Hearing in custody proceedings, § 13, pp. 678- 
680 

in treatment of wife as ground for depriving 
father of custody, § 12, p. 658, n. 96 
Illegitimate children. Bastards, generally, ante 
Illiteracy of father not constituting ground for 
denying custody, § 12, p. 661, n. 20 
Immoral character affecting right to custody, § 12,. 

pp. 661, 662 

Implied obligation to support as affected by 
deprivation of father’s custody, S 16, p. 701. 
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Incapacity of parent, court’s power to fix custc 
dy notwithstanding child’s choice, § 12, i 
657 

Incompetency of parents, evidence, 8 13, pp. 676 
678 

Inheritance prospect affecting parent’s right b 
custody, § 12, pp. 665, 666 
Institution, rights of parents as against, § 11, pp 
640-642 

Intemperance affecting parent’s right to custody 

§ 12, p. 662 

Intent to transfer right to custody, § 11, p. 645 
Inter sese, rights of parents, § 11, pp. 638r-640 . 
Interviewing child, § 13, p. 679, n. 45 
Intoxicating liquors, parent’s use affecting right 
to custpdy, § 12, p. 662 

Issues and proof in civil actions as governing, § 
13, p. 673 

Jurisdiction in proceedings to determine custody 
of children, § 13, pp. 668-671 
Lack of jurisdiction precluding modification 
of decree, § 13, p. 686 

Jury trial in proceedings to determine custody, 8 
13, pp. 679, 680 
Law governing, § 4 

Leaving for foreign divorce, right to custody af¬ 
fected by, § 12, p. 663, n. 49 
Legal rights, 

Against preference of child, § 12, p. 656 
Parties, enforcement where welfare of child 
not harmed, § 11, pp. 639, 640 

Legitimacy as inferior factor in determining cus¬ 
tody, § 12, p. 649, n. 19 

Master to determine fitness of person seeking 
child, I 13, p. 679 

Material benefit to child, factor in awarding cus¬ 
tody, § 12, pp. 665, 666 

Mental capacity of child as criterion of suflftden- 
cy of judgment to choose custodian, § 13, p. 
679, n. 42 

Mental welfare of child, element in determining 
custody, § 12, p. 652 

Misconduct forfeiting right to custody, § 12, pp. 
657, 658 

Misuse of child affecting right to custody, 8 12, 
p. 662 

Modification of decrees, 8 1^ PP- 684-686 
Moral depravity of parent, court’s power to fix 
custody notwithstanding child’s choice, § 12, 
p. 657 

Moral welfare of child, element in determining 
custody, § 12, p. 652 
Mother’s, 

Remarriage on death of father, § 11, p. 637 
Right to custody of child of tender age, § 12, 
pp. 654, 655 

Nature of parent’s right, § 11, pp. 635, 636 
Neglected children, jurisdiction of procee^ng to 
determine custody, § 13, p, 669 
Nonresident parent’s right to sue for custody, § 
13, p. 672 

Nonresident’s wife, § 11, p. 640 
Notice as essential to validity of proceeding to 
. determine custody, § 13, pp. 671, 672 
Objections, court’s award, § 13, p. 684 
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Custody -and control of cliilclren*^-<k)ntinued, 

Opiiilon evidence in custody proceedings, § 13, p. 

676 

Order to show cause, remedy to obtain custody, § 

13, p. 668 

Orphans, evidence, § 13, p. 676, n. 23 
Orphans home, parent not relinquishing control, 

§ 11, p. 644. n. 89 

Paramount right of parents, § 11, p. 635 
Parental affection as factor in determining cus¬ 
tody, § 12, p. 660, n. 27 

Parents as essential parties to custody proceed¬ 
ings, § 13, p. 672 

Parol agreement for transfer of custody, § 11, p. 

644 

‘ Part time custody of grandparents affecting fath¬ 
er’s right to custody, § 12 , p. 666 , n. 64 
Partial custody, § ll, p. 642 
Parties, 

Court as interested party, § 13, p. 668 , n. 8 
Jurisdiction when improper parties joined, § 

13, p. 670 

Proceedings to determine custody, § 13, p. 

672 

Past unfitness affecting right to custody, § 12, p. 

662 

Pendency of suit for divorce, § 12, p. 667 
Pending custody proceeding, § 11, p. 640 
Peon, child detained as, admissibility of parent’s 
unfitness as irrelevant, § 13, p. 676, n. 14 
Perjury by mother affecting right to custody, § 12, 
p. 663 

Permanent separation of parents, failure of com¬ 
plaint to allege as not defeating jurisdiction, 

§ 13, p. 678, n. 77 
Persons in loco parentis, § 73 
Persons who may bring suit for custody, § 13, p. 

672 

Petition fis remedy to obtain custody of child, § 

13, p. 668 
Pleading, 

Action for enticing away or harboring child, 

§ 101 , p. 800 

Px'oceeding to determine custody, § 13, pp. 672, 

673 

Poor war record as not depriving father of right 
to custody, § 12, p. 659, n. 10 
Poverty of parents, right to custody affected by, 

§ 12 , p. 661 
Preference, 

Child’s preference as affecting custody, § 12, 
pp. 656, 657 
Mother, § 11, p. 640 

Present possession of child affecting right to 
custody, § 12, p. 667 

Preservation of control, § 13, pp. 682, 683 
Presumptions, proceedings to determine custody, 

§ 13, pp. 673-675 

Probate court’s jurisdiction to determine custody, 

§ 13, p. 669 

Proceedings to determine custody, § 13, pp. 668 - 
686 

Process, essential to validity of proceeding to de¬ 
termine custody, 5 13, W). 671, 672 
: Property right, parents without, § 11, p. 636 
Prosecution of father for crime, temporary cus- I 
tody in third person, § 11, p. 642 1 

1270 


Custody and control of children—Continued, 

Prospect of removal from jurisdiction as affect¬ 
ing custody, § 12, p. 667 

Questions of fact in proceeding to determine cus¬ 
tody, § 13, p. 680 

Kebuttlng presumption of competency of parents, 

§ 13, pp. 673, 674 

Eeception of evidence in proceeding to determine 
custody, § 13, p. C80 

Reciprocal rights and duties, § 2, p. 629 
Reformation of unfit parent, § 13, p. 682, n. 78 
Rehabilitation in religion, custody granted on 
certain conditions, § 13, p. 682, n. 79 
Relatives, post 

Religious education and affiliation of child, § 9 
Religious order, rights of parents as against, § 11, 
p. 641, n. 50 

Reli^ous training and convictions, right to cus?- 
tody affected by, § 12, pp. 666, 667 
Relinquishment, post 
Remarriage, 

Father and establishment of new home, § 12; 
p. 662, n. 42 

Mother on death of father, § 11, p. 637 
Removal, generally, post 

Reputation of father’s unkindness, admissibility 
of evidence regarding, § 13, p. 676 
Residence and surroundings as factor in deter¬ 
mining right to custody, § 12, pp. 662, 663 
Restraining order as proper remedy to adjudi¬ 
cate possession of child, § 13, p. ^8 
Restraining removal of child from jurisdiction 
of court pending appeal, § 13, p. 683, n. 87 
Restraint pending appeal, § 13, p. 683, n. 87 
Revocation of release of right to custody, § 11> 
p. 644 

Rights as to custody, § 11, pp. 634-646 
Rights of unsuccessful parent^ § 13, p. 683 
Rules of civil actions as governing proof, S 13, 
p. 673 

Sect entertaining opinions obnoxious to society, 
right to custody as affected by father’s be¬ 
longing to sect, § 12, p. 667 
Security that child will not be taken beyond juris¬ 
diction of court, § 13, p. 683 
Sex of child affecting custody, § 12, pp. 654r-666 
Sickly child, mother’s right to custody, § 12, pp. 
655, 656 

Sickness of mothei:, rights as against third per¬ 
sons, § 11, p. 642, n. 54 

Social advantages affecting right to custody, § 12, 

. pp. 665, 666 

Spiritual well-being of child, controlling element 
in determining custody, § 12, p. 652 
State’s rights, § 10 

Statute governing modification of alimony de¬ 
crees, applicability, § 13, p. 685, n. 14 
Stepparents, § 80, pp. 808-810 

Father’s failure to prot^t children frona step¬ 
mother’s cruelty not entitled to custo¬ 
dy, § 12, p. 662 

Strangers, award of custody to, $ 12, p. 649 
Suitability of place for care and support of chil¬ 
dren, burden of proof, § 13, Pi 674 
Superintendent of state orphans’ home, rights 
of parents as against, 111, p. 641, n. 50 
Superior right of father, § 11, p. 638 
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Custody and control of children-^ntinued, 

Support and education of children, 

Ability to support and educate as affecting 
custody, § 12, p. 661 

Custody not determinable as incident to stat¬ 
utory support proceeding in court of lim¬ 
ited jurisdiction, § 20, p. 717 
Deprivation of custody, 

Effect on liability for support, § 16, p. 
695 

Implied obligation to pay for support, § 
16, p. 701 

Evidence of failure to properly support and 
maintain child, § 13, pp. 676-6T8 
Failure to provide for child as affecting cus¬ 
tody, § 12, pp. 660, 061 

Surgeon for child suggested by father not having 
custody of child, § 11, p. 639, n. 33 
Surrender, generally, poet 
Surviving parent. 

Award of custody to others, $ 12, p. 649, n, 
20 

Forfeiture of right to custody, 112, p. 658, n. 
95 

Immoral conduct affecting right to custody, § 
12, p. 662, n. 30 
Right to custody, § 11, p. 637 

Sympathy for mother as insufficient ground for 
awarding custody, § 12, p. 648, n. 18 
■Technical rules of practice as not controlling, § 
13, p. 678, n. 30 

■Temporal welfare as controlling element in de¬ 
termining custody, § 12, p. 652 
Temporary custody of children, post 
Third persons. 

Finding of unfitness of parents as prerequi¬ 
site, § 13, p. 680 

Rights as between third persons, § 11, pp. 644, 
645 

Rights of parents as against third persons, § 
11, pp. 640-642 

Surrender of child to, liability for necessaries 
furnished, § 16, p. 699 

Title of pleading in proceeding to determine cus¬ 
tody, § 13, p. 673 
Transfer, 

Father’s transfer of custody to sister follow¬ 
ing wife’s death not constituting aban¬ 
donment, § 12, p. 601, n. 16 
Legal right to custody, validity, § 11, p. 
643 

Necessity of consent of both parents, § 1.1, p. 
645 

Transitory right to determine custody of chil¬ 
dren, § 13, p. 671, n. 42 

Trial in custody proceedings, § 13, pp. 678-680 
Trust relationship, § 11, p. 636 
Unauthorized taking of child, § 12, p. 657, n. 
93 

Uncle, rights of parents as against, 111, pp, 040- 
642 

Unfitness, 

Depriving parent of right to custody, nature 
of, § 12, p. 659 

Mother’s unfitness as defense, in action for in¬ 
juries to child, $ 45 


Custody and control of childrenr-Oontinued, 

Unlawful sale of whisky as ground for depriving 
seller of child’s custody, § 12, p. 663, n. 47 
Validity of agreement as to custody, § 11, pp. 643, 
644 

Venue of proceedings to determine custody, § 13, 
pp. 668-671 
Violation, 

Foreign statute, effect, § 11, p. 640, n. 43 
Law affecting right to custody, § 12 , p. 663 
Visitation rights of unsuccessful parent, § 13, p. 
683 

Waiver of objections to award, § 13, p. 684 
Wealth of third persons, parent’s right to custody 
not to be deprived because of, § 12 , pp. 651, 
652 

Weight and sufSciency of evidence in custody pro¬ 
ceeding, § 13, pp. 676-678 
Welfare of child affecting custody, § 12 , pp. 646- 
654 

Wife of alien or nonresident, § 11 , p. 640 
Wife’s petition after separation from husband not 
to be filed by next friend, § 13, p. 672 
Wills, disposition of custody by will, § 11 , p. 645 
Wishes of deceased parent controlling right of 
custody, § 12, pp. 659, 660 

Custom, gifts between parent and child, evidence, § 
60, p. 778 
Damages, 

Exemplary or punitive damages, 

Enticing away or harboring child, § 101, p. 
855 

Injuries to child, § 56, p. 758 

Injuries to child or loss of services, § 56, pp. 758^ 
762 

Amount of recovery, § 55, pp. 761, 762 
Burden of proof, § 62, p. 755 
Damages personal to child, I 55, p. 761 
Instructions, § 54 
Pleading, § 61 

Nominal damages, child’s services, absence of evi¬ 
dence as to reasonable value of services, § 
39, p. 740 

Dangerous instrumentality, parent’s liability for in¬ 
juries caused by child, § 66 , p. 796, n. 92 
Dangerous work, injury to child in course of employ¬ 
ment, liability to parent, § 42, pp, 746, 746 
Daughter-in-law, gift from father-in-law, presumption 
of validity, § 60, p, 776, n. 63 
Death, 

Action on bond securing payments for support of 
child not barred by wife’s death, § 98, p. 848, 
n. 93 

Agency of child terminated by parent’s death, $ 
62, p. 792 

Cessation of duty to support on father’s death, 
§ 15, pp. 690, 691 

Child’s death terminating order or contract for 
support of parent, § 20 

Complainant in proceeding for nonsupport, death^ 
not abating proceeding, § 94 
Father’s death after injury to child and before 
suit, § 41, p. 743 

Interest of child in recovery for father’s death 
chargeable with allowance for support, § 21 , 
p. 724 
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Death—Oontimied, . • 

Mother’s rights on father’s death, 

Action for injuries to child, § 41, p. 743 
. .Child’s services or earnings, § 29 
Parent’s death as affecting contract for support 
of parents, § 26j p. 729, :n. 69 
Parol contract to work on father’s farm as termi¬ 
nated on father’s death, | 38 
Revocation of gift from parent to child on death 
of donor, § 60, p. 769 

Termination of contract for child’s services on 
father’s death, § 31 

Debts, gifts between parent and child, § 60, p. 771 
Declaration, complaint or petition. 

Abandonment or neglect to support child, § 96, 
pp. 836-837 

Action for enticing away or harboring child, I 
101 , pp. 865, 856. 

Agency of child, admissibility of declarations, § 63 
Minor enticed away, admissibility of declarations, 

§ 101 , p. 866 

Obtaining custody of child, § 13, p. 668 
Parent’s action for injuries to child, § 51 
Wife’s declarations as to pregnancy made at time 
of marriage, admissibility in prosecution for 
nonsupport of children, § 97, p. 839, n. 95 
Decoying minor from home. Enticing away or har¬ 
boring child or parent, generally, post 
Decrees. Judgments or decrees, generally, post 
Deductions, 

Allowable from parent’s gross earnings to ascer¬ 
tain net earnings, § 20, p. 721 
Support of child deducted from value of services, 
§ 39, p. 740 

Deeds and conveyances, 

Construcjtipn of deed of separation with judgment 
and bond in support action, § 20, p. 718 
Gifts of land between parent and child, § 60, pp. 
771, 772 

Parent to child or child to parent, § 59 
Parent’s contract for services of child, § 31 
Persons in loco parentis and child, § 77 
Defect in high'way, injuries to child from, liability to 
parent, § 41, p, 741, n. 75 
Defenses, 

Abandonment or neglect to support child, § 93, 
pp. 828-834 

Burden of proof, § 97, p. 838 
Evidence, § 97, p. 842 

Indictment or information not required to 
negative matters of defense, § 96,. p. 836 
Child’s services, actions for, 139, p. 737 
Compelling support or payment for necessaries, 
actions for, § 20, pp. 709, 710 
Enticing away or harboring child, § 101, p. 854 
Infancy as defense in parent’s action for tort, § 
61, p. 787 

Injuries to child and loss of services, actions for, 
§42, p. 746; §45 
Definitions, 

Abandon, § 92, pi 822 
Emancipation, § 86 , p. 811 
Good cause, § 92, p. 823, n. 64 
In loco parentis, § 71 
Just cause, § 92, p. 823, n. 64 
Negligence, § 68 , p. 799 . 

Parent and dbild, § 1 


Definitions—Continued, 

Shelter, § 92, p. 824, n. 74 
Sufficient cause, § 92, p. 823, n. 64 
Undue influence, § 60, p. 768 
Willful, § 92, p. 823, n. 63 
Delegation, 

Father’s duty to support children, § 15, p. 690 
Power to chastise child, § 7 
Delicate child, mother’s right to custody, § 12, pp. 655, 
656 

Delinquent children, jurisdiction of proceeding to de¬ 
termine custody, § 13, p. 669 
Delivery, gifts, 

Necessity of delivery, § 60, pp. 769, 770 
Presumptions and burden of proof, § 60, p. 775 
Proof, § 60, pp. 781, 782 

Demand, condition precedent to action for support of 
children, § 20, p. 709. 

Denial of paternity of child bom after marriage as 
defense to prosecution for failure to support, § 
'93, p. 828,. n. 43 
Dental services. 

Recovery by mother separated from.father, § 16, 
p. 702 

Stepfather’s liability, § 79, p. 808, n. 25 
Dependency of child abandoned or neglected, proof, 

§ 97, p. 838, n. 76 
Dependent children. 

Chief executive officer of home standing in loco 
parentis, § 72, p. 805, n. 82 
Jurisdiction, 

Action to compel support, § 20, p. 709 
Proceeding to determine custody, § 13, p. 669 
Deposits in banks. 

Agency of child, joint bank account, § 62, p. 792, 
n. 49 

Gifts, § 60, p. 771 

Evidence, § 60, p. 779 

Derivative action by parent for injuries to child. Ac¬ 
tions for injuries to child and loss of services, gen* 
erally, ante 

Desertion. Abandonment, generally, ante 
Destitution of child, abandonment or neglect to sup* 
port as offense, § 92, pp. 825-827 
Determination. Judgments or decrees, generally, ante 
Directed verdict, trial in prosecution for abandonment 
or neglect to support child, § 98, p. 842 
Directions as to custody of children, § 11, pp. 642-646 
Discretion, 

Father as to extent of education, § 15, p. 692 
Parents in exercise of authority, § 6 
j Discretion of court, 

Abandonment or neglect to support child asi of* 
fense, ante 

Admissibility of evidence of undue influence in 
gifts between pai^nt and child, § 60, p. 778 
Amount of recovery for support of child, § 20, p* 
720 

Amount to be paid for maintenance of dependent 
children, § 08, pp. 845-847 
Custody and control of children, ante 
Determination, 

Allowance against child’s-estate for support 
or education, § 21, pp. 726; 727 
Custody of child, § 13, p. 680 
Emancipation, complete or partial, § 88, p. 812 
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Discretion of court—<3ontinued, 

Forfeiture of bond securing payments for sup¬ 
port of children, § 98, p. 849 
Modification or vacation of order in prosecution 
for abandonment and neglect to support child, 

. § 98, pp. 847, 848 

Punishment for abandonment or neglect to sup¬ 
port child, § 99, p. 861 

Review on appeal in prosecution for abandonment 
or neglect to support child, § 98, p. 850 

Disfigurement of child. 

Damages not recoverable by parent, § 55, p. 761 
Parent’s recovery of expenses incurred in at¬ 
tempting to remove, § 55, p. 760 
Dishonest behavior of child, evidence in parents’ ac¬ 
tion for services, § 39, p. 739 
Dismissal of petition for custody for want of juris¬ 
diction, § 18, p. 669 

Disobedience, chastisement of child for, § 7 
Disposition of cause in custody proceeding, § 13, pp. 
680-686 

District courts, jurisdiction of offense of abandonment 
or neglect to support child, § 96, p. 834, n. 25 
Division of custody. 

Contending parties, § 12, p. 652 
Evidence as to divided custody of children, § 13, 
p. 676, n. 23 

Divorce, 

Action on bond securing payments for support of 
child not barred by divorce decree, § 98, p. 
848, n. 93 

Custody or control of child, § 8, p. 631, n. 48; § 12, 
p. 653, n. 64 

Death of parent, § 11, p, 637 
Decree of divorce awarding custody but 
silent as to maintenance, defense in prose¬ 
cution for nonsupport, § 93, pp, 831, 832 
Disposition by will, § 11, p. 645 
Father deprived of custody^by decree, father 
not guilty of desertion, § 92, p. 821, n. 40 
Jurisdiction of court pending divorce action, 
§ 13, p. 669, n. 14 

Pending suit for divorce, § 12, p. 667 
Property rights in child’s custody subject to 
contract, § 11, p, 636, n. 9 
Right to custody as affected by leaving for 
foreign divorce, § 12, p. 663, n. 49 

Defense in prosecution for failure to support, § 
93, pp. 831-^ 

Deprivation of father’s right to child’s services 
and earnings, § 36 

Enticing away or harboring child, mother’s right 
to sue, § 101, p. 852 

Father relieved of obligation to support children, 
decree against public policy, § 15, p. 694 
Funeral expenses of child, father’s liability, § 22 
Jurisdiction of prosecution for abandonment or 
neglect to support child not divested by, § 
95, p. 835, n. 28 

Pendency in civil court not divesting juvenile 
court of jurisdiction of prosecution for aban¬ 
donment or neglect to support child, $ 95, p. 
835, n. 27 

Primary liability to support as between divorced 
parents not determinable on prosecution for 
abandonment or neglect, S 96, p. 837 


Divorce—Continued, 

Stepparent, cessation of duty to support stepchild, 
§ 80, pp. 808, 809 

Domestic relations court, jurisdiction of family court 
division of action pr proceeding to compel parent 
to support child, § 20, pp. 707, 708 
Domestics, damages recoverable in action for injuries, 
§ 55, p. 758, n. 38 
Domicile, 

Child, 

Jurisdiction of proceeding for custody deter¬ 
mined by domicile of child, § 13, p. 670 
Person standing in loco parentis, § 73 
Law governing duties and obligations; § 4 
Parties, jurisdiction of proceeding to compel, sup¬ 
port, effect, § 20, p. 708 

State’s jurisdiction to regulate custody of minor 
children not depending on domicile of parents, 
§ 10, p. 634 

Drugs, addiction of parent affecting right to custody 
of child, § 12, p. 662 
Drunkenness, 

Custody and control of children, ante 
Father, 

Burden of proof in custody proceeding, § 13, 
p. 675 

Mother’s rights to child’s services or earnings, 
§ 29 

Due process, trial or hearing in custody proceedings to 
conform to, § 1^ p. 678 

Duress, contract respecting support of children, § 16, 
p. 696, n. 31 

Duties arising from relation, § 2, p. 629 
Termination, § 3 

Dying request of mother not depriving father of right 
to custody, § 12, p. 651, n. 29 
Earning capacity of child, 

Diminished capacity of injured child, damages 
recoverable, § 65, pp. 758, 769 
Effect on mother’s duty to support, § 15, p. 695 
Recovery for diminution during minority as not 
preventing recovery by parent, § 40, pp. 740, 
741 

Earning capacity of parent, amount of recovery in 
action to compel support dependent on, § 20, p. 721 
Earnings of child. Services and earnings of child, 
generally, post 

Education, parent’s right to control, § 6 
Educational institution, custody of child placed in, § 8 
Elements, 

Enticing away or harboring child or parent, ele¬ 
ments of. 

Recovery, § 101, pp. 854, 856 
Tort, § 101, pp. 853, 864 
Gifts, § 60, pp. 769-773 

Proof, § 60, pp. 781, 782 

Offense of abandonment or neglect to support 
child, § 92, pp. 820-828 
Emancipation, §§ 86-90, pp. 811-817 

Abandonment resulting in constructive emancipa¬ 
tion, § 89 

Attainment of majority, constructive emancipa¬ 
tion, § 89 
Burden of proof. 

Action -against parent for tort of child^ § 69. 
p. 801, n. 33 

Action for board, § 20, p. 713 
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Emancipation—Continued, 

Burden of proof—Continued, 

Action for injuries, § 52, p. 755 
Consent of parent, necessity, S 88, p. 814 
Constructive emancipation, J 89 
Contract for child's services, emancipation not 
constituting defense to action against employ¬ 
er, § 31 

Defense to action by parent for child’s earnings, 

§ 39, p. 737 
Defined, § 86, p. 811 
Evidence, § 90 

Loss of parent’s right to child’s earnings, § 
39, p. 739 
Gifts, § 60, p. 767 
Juristic act, § 88, p, 814, n. 32 
Loss of right. 

Action for enticing away or harboring child, 
§ 101, p. 853 

Child’s services and earnings, § 36; § 41, p. 
745 

Marriage of child, 115, pp. 687, 688 
Constructive emancipation, § 89 
Military service, 

Emancipation by enlistment, consent, § 88, 
p. 814 

Parents’ regaining control on discharge from 
military service, § 35 
Nature and effect, § 87 

Parents’ loss of right to services, § 41, p. 746 
Presumption of nonemancipation, § 90 
Property, § 87, p. 812, n. 92 
Questions of law and fact, § 90 

Minor’s emancipation so as to permit main¬ 
tenance of action against parent, § 61, 
p. 790 

Eelinquishment by parent of right to child’s serv¬ 
ices or earnings, § 88, p. 813 
Eevocation, § 88, pp. 814, 815 
Proof, S 90 

Bight to earnings as affected by, § 87, p. 812, n. 92 
Severance of filial relationship, § 87, p. 812, n. 92 
Support and education of children, 

Burden of proof, § 20, p. 713 
Failure to support resulting in constructive 
emancipation, § 89 

Liability for necessaries furnished emancipat¬ 
ed child, S 16, pp. 699, 700 
Marriage, § 16, pp. 687, 6^ 

Partial emancipation as affecting parent’s lia¬ 
bility for necessaries furnished, § 16, p. 
700 

Promise to pay for support during infancy, 
validity, § 21, p. 725 

Tort action by parent against emancipated minor 
child, § 61, p. 786 

Voluntary act of parents, S 88, pp. 812-816 

Employer of child, notice by parent of claim of earn¬ 
ings, § 30 

Employers’ Liability Acts, 

CJondition precedent to action for injuries, § 49 
Effect on liability for injuries to child, § 41, p. 
741, n. 75 

Employing minor against will of father constituting 
harboring with consequent liability in damages, 
§ 101, pp. 853, 854 


Enforcement, 

Custody and control of children, 

Decree, § 13, p. 684 

Legal rights of parties, § 11, pp. 639, 640 
Obligation to support or educate, § 16, p. 688 
Order for support of child, | 20, pp. 717, 718 

Enlistment, 

Emancipation, 

Consent, § 88, p. 814 

Parents* regaining control on discharge from 
military service, § 36 

Eight to bounty, § 33 

Substitute for defendant, defense in action for 
enticing away or harboring child, 8 101, p. 
854, n. 89 

Enticing away or harboring child or parent, 88 100- 
102, pp. 851-858 

Action by mother, pleading, § 101, p. 856 
Admiralty suit for abduction of child, 8 101, p. 
855 

Amendment of pleading, 8 101, p. 856 
Amount of recovery, 8 101, pp. 854, 855 
Basis of right of action, § 101, pp. 852, 863 
Burden of proof, § 101, p. 856 
Child’s rights for enticing away or harboring of 
parent, 8 101, p. 857 
Civil liability, 8 101, pp. 851-857 
Consent of parent as defense, § 101, p. 854 
Conspiracy prior to unlawful detention of child,. 

pleading, 8101, p. 855, n. 10 
County juvenile detention home matron’s liability 
for abduction, 8 101, p. 852, n. 42 
County welfare agent’s liability for abduction, 8 
101, p. 852, n. 42 

Court order authorizing detention of child, de¬ 
fense, 8 101, p. 854 
Criminal liability, 8 102 

Declarations of minor, admissibility, § 101, p. 846 
Defenses, § lOl, p, 854 

Election to hold third person liable for child’s 
wages as waiver of tort, § 101, p, 853 
Elements of, 

Kecovery, 8 101, pp. 854, 855 
Tort, § 101, pp. 853, 854 

Employing minor against will of father, 8 101^ 
pp. 853, 854 , 

Evidence, 8 101, p. 866 

Exemplary damages, 8101, p. 855 

Form of action, § 101, p. 866 

Foster father’s right to sue, 8 101, p. 852, n. 46 

Inducing enlistment as substitute for defendant,. 

defense, 8 101, p. 864, n. 89 
Litigation of damages, parent’s moral character,, 
§ 101, p. 854 

Loss of right of action, 8 101, p. 853 
Marriage, right to recover damages, § 101, p. 852 
Masters of outward bound vessels or ships, penal¬ 
ty for transporting, 8101, p. 854 
Moral character of parent as defense, § 101, p. 854 
Penalty, 8101, p. 855 
Pleading, 8'101, pp. 856, 856 
Proper parent to sue for enticing or harboring of 
child, 8 101, p. 852 
Punitive damages, 8 101, p. 855 
Sheriff’s liability for aiding in kidnapping child, 
8 101, p. 854, n. 92 
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Enticing away or harboring child or parent—Con¬ 
tinued, 

Trespass vl et armis as proper remedy to parent 
for taking away of child, § 101, p. 855 
Trial, § 101, p. 856 

Waiver of right of action, § 101, p. 853 
Weight and sufficiency of evidence, § 101, p. 856 

Environment affecting right to custody, § 12,' pp. 662, 

663 

Equitable assignment, shares of stock transferred to 
children, § 60, p. 773, n. 24 

Equity powers, 

Award of custody to person not legally entitled 
thereto, § 13, pp. 681, 682 
Court’s powers in determining best interests of 
child in respect to control or custody, § 13, 
p. 678 

Enforce by attachment decrees for payments for 
support, § 20, p. 718, n. 17 

Escrow, deed in escrow as gift, evidence, § 60, p. 783, 
n. 50 

Estate of child. 

Charging estate with funeral expenses, §. 22 
Charging support on child’s estate. Support and 
education of children, generally, post 
Liability under contract for support of parents, 

§ 26 

Estoppel, 

Actions for injuries to child and loss of services, 

§ 43 

Against mother not relieving father of duty to 
support, § 15, p. 690 
Agency of child for parent, § 62, p. 793 
Emancipation, estoppel to assert parental rights, 

§ 88, p. 815 
Gifts, 

Denial of gift in notes, § 60, p. 771, n. 13 
Revocation of gift by parent to child, § 60, 
p. 769, n. 77 

Right to custody, relinquishment or surrender of 
custody, § 12, p. 664 

Urge defense in action to compel support, § 20, p. 

709, n. 5 

Eviction, parent’s recovery of damages for humiliation 
by minor children resulting from wrongful evic¬ 
tion, § 55, p. 761, n. 74 

, Evidence, 

Abandonment or neglect to support child as of¬ 
fense, § 97, pp. 837-842 
Admissibility of evidence, generally, ante 
Agency of child for parent, § 63 
Charging support on child’s estate, § 12, p. 726 
Compelling support or payment for necessaries, 
actions for, § 20, pp. 712-715 
Custody proceedings, § 13, pp. 673-678 
Earnings of child, action for, § 39, pp. 738, 739 
Emancipation, § 90 

Loss of parent’s rights to child’s earnings, J 
39, p. 739 

Enticing away or harboring child, § 101, p. 856 
Gifts between parent and child, § 60, pp. 773-786 
Injuries to child and loss of services, actions for, 
§51; § 52, pp. 755-757 

Parent’s action for services of child, § 39, p. 738 
Proceeding against child’s estate for support, § 

21, p. 726 

Rebuttal of presumption of gift, § 60, pp. 784, 785 
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Support of child by mother, § 20, p. 714, n. 68 
Torts of child, action against parent for, § 69, 

pp. 801, 802 

Weight and sufficiency of evidence, generally, post 
Ex parte order, 

Application for temporary order In custody pro¬ 
ceeding, § 13, p. 673 

Temporary custody of children, § 13, pp. 671, 672 
Excessive punishment, parent prohibited from inflict¬ 
ing, § 7 

Exemplary damages. 

Enticing away or harboring child, § 101, p. 855 
Injuries to child, § 55, p. 758 
Exemptions, employer’s exemption from liability to 
child, agreement, § 42, p. 746 
Expenses, 

Parent’s recovery of expenses made necessary by 
injury to child, § 55, pp. 759, 760 
Prosecuting action for injury to child not re¬ 
coverable, § 55, p. 761 

Explosives, contributory negligence of parent permit¬ 
ting child to use dangerous explosive, § 46, p. 750 
Failure of memory, gifts between parent and child, 
presumption of capacity to make gift, § 60, p. 775 
Family court division of domestic relations court, 
jurisdiction of action or proceeding to compel 
parent to support child, § 20, pp. 707, 708 
Family home, enticing away of parent child’s right 
of action, § 101, p. 857 

Family purpose doctrine, bicycle causing injuries, 
parent’s liability, § 66, p. 796, n. 88 
Fancy articles, father’s right to recover money paid 
by child, § 39, p. 736 

Fellow servants, negligence causing injury to child, 
parents’ right of recovery, § 42, p. 746 
Fiduciary relation. 

Contracts between parent and child, burden of 
proof, § 69 
Gifts, 

Evidence, § 60, p. 779 
Fraud and undue influence, § 60, p. 768 
Field, exposure of child in, abandonment, § 92, pp. 

822, 823 
Financial, 

Benefit to child, custody right affected by, § 12, 
pp. 665, 666 

Condition of donor, admissibility of evidence, § 
60, p. 778 
Findings, 

Abandonment or neglect to support child as of¬ 
fense, § 98, p. 844 

Custody proceedings, § 13, pp. 680, 682 
Firearms, parent’s liability for injuries caxised by 
child, § 68, p. 798 
Fitness, 

Mother’s unfitness as defense in action for in¬ 
juries to child, § 45 

Nature of unfitness of parent depriving of right 
to custody of child, § 12, p. 659 
Parent for custody of child, 

Necessity of averment in pleading, § 13, p. 
672, n. 73 

Question of fact, § 13, p. 680 
Person seeking custody of child, determination, 
§ 13, p. 679 
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Pood, failtire or refusal to furnish child, offense, § 92, 
p.' 824 

Foreign decree in custody proceedings, conclusiveness, 
§ 13, p. 686 

Foreign statutes, violation affecting custody of chil¬ 
dren, § 11, p. 640, n. 43 
Forfeitures, 

Bond securing pasmients for support of child, § 
98, p. 849 

Claim for support, abandonment of parents’ home, 
§ 16, p. 699 

Father’s forfeiture of right to determine amount 
of support, § 20, p. 720, n. 52 
Parent’s right to services and earnings of child, 
§§ 29, 36 

Bight to custody, abandonment or failure to pro¬ 
vide for child, § 12, pp. 660, 661 

Form, 

Action, 

Enticing away or harboring child, § 101, p. 
855 

Injuries to child and loss of services, § 48 
Bond securing payments for support of neglected 
children, § 98, p. 849 
Contract for child’s services, § 31 
Foster parents. 

Custody and control of children, § 73 
Right of foster father who was also grandfather 
to sue for enticing away or harboring of 
child, § 101, p. 852, n. 46 

Fraud, 

Check given by decedent to stepdaughter, § 85, p. 
811, n. 78 

Consent of parent to enticing away of child, § 
101, p. 854 

Contracts between parent and child, § 59 
Gifts between parent and child, § 60, p. 768 
Burden of proof, § 60, pp. 776, 777 
Evidence, § 60, p. 782 

Settlement of child’s claim, setting aside for 
fraud, § 58 

Vacating of order of reduction of amount required 
for support of child, § 98, p. 848 
Fright, parent’s witnessing child’s peril, damages re¬ 
coverable in action for injuries, § 55, p. 761, n. 70 
Funeral expenses, 

Charging child’s estate with, § 22 
Child, § 22 

Gambling of parent, ground for denying custody of 
child, § 12, p. 659, n. 7 

General emancipation. Emancipation, generally, ante 
Gifts, 

Acceptance of gift by parent for child, § 60, p. 769 
Between parent and child, § 60, pp. 767-785 
Acceptance, § 60, p. 775 

Necessity, § 60, p. 769, 770 
Presumptions and burden of proof, § 60, 
p. 775 

Admissibility of evidence, § 60, pp. 777, 778 
Advances of money, presumptions, § 60, pp. 
773, 774 

Amount of gift, § 60, pp. 767, 768 
Annulment by sale of property donated to 
third person, § 60, p. 769, n. 79 
Automobile, evidence, § 60, pp. 780, 781 
Bank deposits, § 60, p. 771 
Evidence, § 60, p. 779 


Gifts—Continued, 

Between parent and child—Continued, 

Bonds, § 60, p. 771, n. 9 

Evidence, § 60, p. 780, n, 21 
Burning evidence of Indebtedness, § 60, pt 
780, n. 22 

Capacity to make gift, § 60, p. 775 
Certificates of deposit, evidence, § 60, p. 780, 
n. 24 

Chattels, evidence, § 60, p. 780 
Checks, evidence, § 60, p. 780, n. 24 
Choses in action, § 60, p. 771 
Circumstances of the parties, evidence, § 60, 
p. 778 

Conditional gifts, generally, ante 
Constructive delivery, suABciency, § 60, p. 770 
Curing defects, § 60, p. 769 
Custom, evidence, § 60, p. 778 
Daughter-in-law, presumption of validity, § 
60, p. 776. n. 63 

Debility of body, presumption of capacity to 
make gift, § 60, p. 775 

Debts due from donee to donor, § 60, p. 771 
Delivery, § 60, p. 775 

Distress, presumption of capacity to make 
gift, § 60, p. 775 

Earmarking of “special account”, evidence, 
§ 60, p. 780, n. 24 
Effect of gift, § 60, pp. 768, 769 
Elements, § 60, pp. 769-773 
Proof, § 60, pp. 781, 782 
Estoppel, 

Indorsed notes as gift, § 60, p. 771, n. 13 
Revocation of gift, § 60, p. 769, n. 77 
Evidence, § 60, pp. 773-785 
Financial condition of donor, admissibility 
of evidence, § 60, p. 778 
Fraud, ante 

Income, evidence, § 60, p. 780 
Insurance policies, § 60, p. 771 
Evidence, § 60, p. 780 

Inventory of decedent’s assets, sufficiency of 
delivery, § 60, p. 770, n. 90 
Jewelry, evidence, § 60, p. 780, n. 18 
Key to box in which gift was kept, sufficiency 
of delivery by possession of key, § 60, 
p. 770, n. 90 
Land, § 60, pp. 771, 772 

Proof, § 60, pp. 783, 784 
Life estate, evidence, § 60, p. 783, n. 50 
Life insurance policies, evidence, § 60, p. 780 
Livestock, sufficiency of delivery, § 60, p. 770, 
n. 98 

Money, evidence, § 60, pp. 779, 780 
Mortgage property, § 60, p. 772, n. 16 
Motive for gift of stock, § 60, p. 773, n. 27 
Negotiable instruments or other notes, § 60, 
p. 771 

Evidence, § 60, p. 780, n. 21 
Presumption from possession by child 
after parents’ death, § 60, p. 775 
Old age, presumption of capacity to make gift» 

§ 60, p. 775 
Parol gift of land. 

Proof, § 60, pp. 783, 784 
Validity, § 60, p. 772 
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Gifts—Continued, 

Between parent and child—<3ontinuedj 
Possession as proof, § 60, p. 781 
Precious stones, evidence, § 60, p. 780, n. 18 
Presumptions and burden of proof, § 60, pp. 
778-777 

Gifts between stepparent and child, § 85 
Rebuttal of presumption, S 60, pp. 784, 785 
Qualified gifts, § 60, p. 768 
Questions of law and fact, § 60, p. 786 

Gifts between stepparent and stepchild, 
§ 86, p. 811, n. 78 

Rent, 

Evidence, $ 60, pp. 780, 781 
Presumptions, § 60, p. 774, n. 36 

Gift 6f land from nonpayment of 
rent, § 60, p. 776, n. 48 
Revocation, § 60, p. 769 
Safety deposit box, joint retention of instru¬ 
ments of gift, § 60, p. 770, n. 93 
•Securities, evidence, § 60, p. 780 
Sickness, presmnption of capacity to make 
gift, § 60, p. 775 

Similar gifts to other children, evidence, § 
60, p. 778 
Stock, post 

Symbolic delivery, sufiiciency, § 60, p. 770 
Undue influence, § 60, p, 768 

Burden of proof, § 60, pp. 776, 777 
Evidence, § 60, pp. 778, 782 
Unequal distribution of property, presumption 
and burden of proof, | 60, p. 777 
Validity, presumptions and burden of proof, 
§ 60, pp. 775-778 

Weight and suflBiciency of evidence, § 60, pp. 
778-785 

Between stepparent and child, § 85 
Conditional gifts, generally, ante 
Parent’s right to gift made to child, S 66, p. 762, 
n. 80 

Good cause, defined, § 92, p. 823, n. 64 
Governess for child, court’s power to direct employ¬ 
ment, § 13, p. 682, n. 75 
Grandparents, 

Compensation from child for support of grand¬ 
child, § 21, p. 726 
Custody and control of children, 

Evidence justifying award to grandparents, 
§ 13, p. 676, n. 23 

Grandparent as agent of parent, § 13, pp. 
681, 682 

Ireaving child with grandparents not consti¬ 
tuting abandonment, § 12, p. 661, n. 16 
Motherless granddaughters, § 11, p. 637, n. 12 
Preference to stranger, $ 73, p. 805, n. 87 
Bight to custody of young or delicate child 
as against father, § 12, pp. 655, 656 
Rights of parents as against grandparents, § 
11, pp. 640-642 

Visitation rights, § 8; § 13, p. 683, n. 96 

Duty to support grandchildren, § 19 
Injuries to grandchild, recovery of doctor bill, § 
41, p. 742, n. 76 

Loco parentis to grandchildren, § 72, p. 804, n. 73 
Support of grandchild. Support and education of 
children, generally, post 


Grandparents—Continued, 

Support of parent or grandparent by child, gen¬ 
erally, post 

Visitation right, § 8; § 13, p. 683, n. 96 

Agr^ment that grandparents should have 
visitation in consideration of cancella¬ 
tion of claim for support, etc., validity, 
§ 11, p. 643, n. 68 

Guardians, 

Appointment not affecting parents’ right to child’s 
services and earnings, § 36 
Child’s nomination of guardian not constituting 
waiver of claim to future support by father, 
§ 15, p. 694, n. 9 

Contract with stepfather for compensation for 
support of stepchild, § 80, p. 810 
Jurisdiction of proceeding to determine custody of 
children, § 13, p. 669, n. 14 
Parties, 

Action to compel support, guardian as party, 
S 20, p. 710 

Custody proceedings, guardians not essential 
parties, § 13, p. 672 

Habeas corpus. 

Custody of child, judgment in action to compel 
support, § 20, p. 717, n. 97 
Recovery and possession of minor Child, § 13, p. 
668 

Habitual commission of tort, parent’s liability for tort 
of child, § 68, p. 799, n, 15 
Habitual drunkenness of parent. 

Court’s power to fix custody notwithstanding 
child’s choice, § 12, p, 657 
Effect on right to custody of child, J 12, p. 662 
Harboring child or parent Enticing away or harbor¬ 
ing child or parent generally, ante 
Hazardous work, injury to child in course of employ¬ 
ment liability to parent § 42, pp. 745, 746 
Health of child, custody affected by, § 12, pp. 654r-656 
Hearing, custody proceedings, § 13, pp. 678-680 
Heating, expenditures for heating not recoverable in 
action for injuries to child, § 65, p. 758, n. 31 
High school attendance, exceptional circumstance war¬ 
ranting extension of allowance for support § 20, 
p. 718, n. 26 * 

High seas, injuries to child, libel in admiralty, § 48 
Highways, 

Contributory negligence of parent permitting child 
to be in, § 40, pp. 761, 752 
Defect causing injury to child, parents’ recovery, 
§ 41, p. 741, n. 75 

Honor, reciprocal rights and duties, § 2, p. 629, n. 10 
Horses, negligence of parent in permitting child to 
ride horse on highway, jury question, § 69, p. 802, 
n. 63 

Hospital fees or expenses. 

Necessaries, § 16, p. 703, n. 27 
Parent’s recovery in action for injuries to child, 
§ 55, pp. 759, 760 

Hdmiliation, damages for obscene language in pres¬ 
ence of parent and daughter, § 55, p. 761, n. 70 
Husband or wife. 

Child’s spouse, parent’s nonliability for support, 
§ 18 

Support of wife’s parents by husband, § 27 
Illegitimate children. Bastards, generally, ante 
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Illiteracy of father not warranting denial of custody 
ofchUd,§12,p.661,n.20 

Immoral character of parent affecting, right to cus¬ 
tody, § 12, pp. 661, 662 
Implied acceptance of gift, § 60, p. 770, n. 89 
Implied agency, 

•Child for parent, § 62, pp. 791, 792 
Mother to pledge father’s credit for necessaries 
furnished minor children, § 16, p. 702 
Implted consent of parent to child’s employment, ef¬ 
fect on right to recover for injuries, § 42, p. 747 
Implied contracts. 

Child’s payment for necessaries furnished parent, 
§ 26 

Gratuity of support furnished hy child to parent, 
§ 25 

Parent and child, § 59 
Support of children, § 16, pp. 700-702 
Implied emancipation, § 88, pp. 813,814 

Estoppel to assert parental rights, § 88, p. 816 
Implied promise. 

Child to pay for necessaries furnished parent, § 24 
Pay for necessaries. 

Allowing child to receive or retain neces¬ 
saries, § 16, pp. 700, 701 
Evidence, § 20, p. 714 

Implied relinquishment of parent’s right to child’s 
services or earnings, § 36 
Imprisonment of father. 

Mother’s rights to child’s services or earnings, § 29 
Nonsupport of children as not precluding for¬ 
feiture of bond securing payments, § 98, p. 
849, n. 98 

Relieving him of duty to support children, § 15, 
p. 689, n. 47 
Improvements, 

Contract by parent for improvement to child’s 
property, § 56, p. 763, n. 89 
Gift of improvement on land, presumption, | 60, 
p, 774, n, 36 

Imputation of negligence of custodian to parent pre¬ 
cluding recovery for injury to child, § 46, p. 749 
In loco parentis. Persons in loco parentis, generally, 
post 

Incapacity of parent, court’s power to fix custody not¬ 
withstanding child’s choice, § 12, p. 667 
Income, gift between parent and child, evidence, § 60, 
p. 780 

Incompetency, 

Funeral expenses of incompetent child, § 22 
Parent’s subsequent Incompetency not terminating 
contract with child, § 59, p. 765, n. 22 
Independent advice, gifts by parent to child, § 60, 
p. 768 

Indictment or information, abandonment or neglect to 
support child, § 96, pp. 835-837 
Indirect necessities, unborn child, offense in failure to 
supply, § 92, pp. 824, 825 
Infidelity. Adultery of parent, generally, ante 
Inheritance prospect as affecting parent’s right to cus¬ 
tody of chUd, 812, pp. 665,666 
Inheritance tax, presumption of gift offset by pre- 
. sumption from temptation to avoid tax, § 60, p. 
774, n. 37 

Injuries to child, actions for. Actions for injuries to 
child and loss of services, generally, ante 


In-laws, husband not obligated to support wife’s par¬ 
ents, 8 27, , 

Insane, 

Adult child confined in hospital, parents’ duty of 
support, 817, p. 705, n. 64 
Widow not required to support child, 8 15, p. 
691, n. 74 

Insolvency, emancipation of child, effect of insolvency 
on parent’s right to emancipate, § 88, p. 812 
Institutions occupying position of parent within stat¬ 
ute making it crime to entice away child, 8 102, 
p. 857, n. 44 
Instructions, 

Abandonment or neglect to support child as of¬ 
fense, § 98, pp. 843, 844 
Injuries to child, action for, 8 54 
Services or earnings of child, action for, 8 <19, p. 
740 

Support or payment for necessaries, action to 
compel, 8 20, pp. 716, 716 
Insurance, 

Gifts of policies between parent and child, 8 60, 
p. 771 

Evidence, 8 60, p. 780 

Premiums, deduction from parent’s gross earning 
to determine net earnings for purpose of sup¬ 
port, 8 20, p. 721 
Tort action. 

Child against parent, effect of liability insur¬ 
ance, 8 61, p. 788, n. 98; 8 61, p. 789, n. 9 
Parent against child, effect of Insurance pro¬ 
tection of child, 8 61, p. 786, n. 87 
Intemperance of parent affecting right to custody, 8 

12, p. 662 

Intent, 

Abandonment or neglect to support child. 

Evidence of acts or conduct before and after 
time charged, 8 97, p. 840 
Presumption of guilty intent, 8 97, p. 839 
Emancipation, 8 88, p. 813 
Gifts, 

Necessity of intention to make gift, 8 60, pp. 
769, 770 

Proof, § 60, p. 781, 782 
Stepparent’s acceptance of child, § 79 
Interpleader, child in parent’s action for wages, 8 39, 
p. 737 

Interrogatories, special interrogatories in action to 
compel support or payment for necessaries, 8 20, 
p. 716 

Interviewing child in custody proceeding, 8 13, p. 679, 
n. 46 

Intoxicating liquors. 

Child’s Illegal sale, defense to action by parent 
for services, 8 39, p. 737 
Drunkenness, generally, ante 
Parent’s use affecting right to custody of child, 8 

12, p. 662 

Unlawful sale as ground for depriving seller of 
child’s custody, 8 12, p. 663, n. 47 
Invalid adult child, parents’ obligation to support, en¬ 
forceability by suit in equity, § 20, p. 707 
Inventory of assets, gift, suflaiciency of delivery, 8 60, 
p. 770, n. 90 
Investigation, 

Child investigating parent’s interest as agent, 8 
62, p. 790, n. 18 
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Investigation—Continued, 

Contracts between parent and child, duty of de¬ 
frauded party to investigate, § 69, p. 766, n. 81 
Involuntary tort action by child against parent, § 61, 
p. 788, n. 98 
Issues, 

Abandonment or neglect to support child as of¬ 
fense, § 96, p. 837 

Custody proceedings, issues in civil actions as 
governing, § 13, p. 673 
Injuries to child, action for, § 51 
Services of child, parent’s action for, § 39, p. 738 
Support or payment for necessaries, action to 
compel, § 20, p. 712 

Jewelry, gifts between parent and child, evidence, § 
60, p. 780, n. 18 

Joinder of parents in action for injuries to child, § 50 
Joint and several obligation of parents to support 
minor children, § 15, p. 693 

Joint liability of parents for necessaries furnished by 
third persons, § 16, p. 698, n. 63 
Judgments or decrees, 

Abandonment or neglect to support child, § 98, pp. 
844-849 

Appealable judgment or order, § 98, p. 850 
Contempt of order for support, § 99, p. 851 
Actions to compel support or payment for neces¬ 
saries, § 20, pp. 716-720 

Appropriation of child’s estate for support or 
education, § 21, p. 726 

Custody and control of children, § 13, pp, 682, 684- 
686 

Father relieved of duty to support children, J 15, 
pp. 688-690, 694 

Modification of judgment or decree for support, 
§ 20, p. 719 
Jurisdiction, 

Abandonment or neglect to support child as of¬ 
fense, § 95 

Action or proceeding to compel parent to support 
child, § 20, pp. 707-709 

Proceeding to have child’s estate applied to its 
maintenance, § 21, p. 726 
Proceedings to determine custody of children, § 
13, pp. 668-671 

Lack of jurisdiction precluding modification 
of decree, § 13, p. 686 

Suits for maintenance or support, § 13, pp. 669, 670 
Jury questions, action for injuries to child, § 53 
Jury trial, custody proceedings, § 13, pp. 679, 680 
Just cause, defined, § 92, p. 823, n. 04 
Juvenile court, jurisdiction. 

Action or proceeding to compel parent to support 
child, § 20, pp. 707, 708 

Prosecution for abandonment or failure to sup¬ 
port child, i 95 

Key to box containing gift, possession of key as de¬ 
livery, § 60, p. 770, n. 90 

Blnife, parent’s liability for assault by child with, § 
68, p. 799, n. 12 

Laborer’s Hen, parents’ right to maintain action for 
children’s services, § 39, p. 736 
Land, gifts of land between parent and child, § 60, 
pp. 771, 772, 783, 784 

Last clear chance doctrine, contributory negligence 
of, § 46, p. 749, n: 83 
Law governing relation, § 4 


Legal services, necessaries, § 16, p. 703 
Legislature, power regarding custody and control of 
children, § 10 

Legitimacy of child as not in issue in action by par¬ 
ent for services of child, § 39, p. 738 
Liabilities, 

Child as agent of parent, Uabllity to third person, 
§ 62, p. 791 

Enticing away or harboring child or parent, civil 
liability, § 101, pp. 851-857 
Necessaries, generally, post 
Parent’s liability for child’s torts. Torts, gen¬ 
erally, post 

Liability or casualty, effect, insurance. 

Child’s tort action against parent, § 61, p. 788, n. 
98; § 61, p. 789, n. 9 

Parent’s tort action against child, § 61, p. 786, n. 87 
Libel, parents’ right of action for libel of child, § 41, 
p. 742 

Life estate, gift by parent to child, evidence, § 60, p. 
783, n. 50 

Life expectancy, evidence in action for injuries to 
child, § 52, p. 756, n. 96 

Life Insurance policies, gifts between parent and 
child, evidence, § 60, p. 780 

Limitation of actions, allowance out of child’s estate 
, for support, § 21, p. 726 

Limited emancipation. Emancipation, generally, ante 
Livestock, gifts from parent to child, sufficiency of 
delivery, § 60, p. 770, n. 98 

Living away from parent, implied promise to pay for 
necessaries, § 16, p. 701 

Loaded gun, parent’s liability for Injuries caused by 
child, negligence in keeping on premises, § 68, p. 
799, n. 21 

Loans, stepparents, money loaned to stepfather, § 84 
Loco parentis. Persons in loco parentis, generally, 
post 
Lodging, 

Compensation to child for lodging furnished par¬ 
ent, § 25 

Expenses incurred by parents recoverable in ac¬ 
tion for injuries to child, § 55, p. 758, n. 31 
Inclusion in education within separation sigree- 
ment, § 15, p. 697, n. 44 

Loss, 

Actions for Injuries to child and loss of services, 
generally, ante 

Business, parents’ loss recoverable in action for 
injuries to child, § 55, p. 758, n. 31 
Right to child’s services and earnings, §§ 36, 37; § 
39, pp. 736, 737 
Society and companionship. 

Child’s action against parent, S 61, p, 788, 
n. 98 

Injured child, parent’s recovery, § 55, p, 761 
Time spent by parents in caring for child, plead¬ 
ing in action for injuries, § 51 

Love and affection, 

Consideration for deed or voluntary conveyance, 
$ 59 

Loss as basis of right of action for enticing away 
or harboring child, § 101, p, 863 

Luxuries, children’s right to, f 20, p. 720, n. 62 
•Machinery, injuries to child, waiver of objections, 
pleading, § 51 
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Majority attainme^t,; f : 

OoEstructive emancipation, § 89 
Termination of rights and obligations, § 3 
Malevolence,, parent's right to punish not to he used 
for exercise of, § 7, p. 631, n. 42 
Malignant disposition of child, admissibility of evi¬ 
dence, 8 69, p. 801 

Marital difficulties, admissibility of evidence in prose¬ 
cution for abandonment or neglect to support 
child, § 97, p. 840 

Marriage certificate, evidence of marriage in prosecu- 
tion for abandonment or neglect to support child, 

§ 97, p. 842 ‘ 

Marriage of child. 

Burden of proof in action for board, § 20, p. 713 
Constructive emancipation, § 89 
Contract by father to support child after mar¬ 
riage, 8 15, p. 697 

Duty to support and educate, effect on, § 15, pp. 
687, 688 

Emancipation, § 15, pp. 687, 688; § 89 
Enticement of child for purpose of marriage, § 
101, p. 852 

Father's contract to support, effect on, § 15, p. 697 

Gifts, presumption, 8 60, pp. 774,775 

Parents', 

Loss of right to services, § 41, p. 745 
Right of action for procuring, 8 41, p. 742 
Termination of parents' right to services and 
earnings, 8 36 

Marriage of parents, validity of, affecting proceeding 
for support, 8 20, p. 708 
Master and servanti 

Child’s action against parent as employer, § 61, p, 
789 

Parents' right to sue for injuries to child founded 
on relation of, 8 41, p. 744 
Relation with resjject to attendance of minor 
child at school, 8 67, p. 797, n. 94 
Master, determination of fitness of person seeking 
custody of child, 8 13, p. 679 
Master of ship. 

Exemption from liability for wrongful exercise 
of power in correcting, 8 73 
Loco parentis in respect to child placed to learn 
navigation, 8 72 

Penalty on masters of outward bound ships trans¬ 
porting minors or apprentices, § 101, p. 854 

Material benefit to child, custody right affected by, § 
12, pp. 665, 666 

Mechanic’s lien, services rendered by child, 8 29, p. 730, 
n. 86 

Medical care, attention and services. 

Duty to support as including duty to furnish, § 15, 
p. 687 

Evidence of extension of credit to father, 8 20, 
p. 715 . 

Failure or refusal to furnish child as offense, 8 
92, p. 824 

Conscientious religious belief as defense, 8 

92, p. 826 

Duty to provide, 8 16, p. 692 
Bight to suggest names of surgeons to whoin 
mother might take child for advice, 8 Jl» 
p. 639, n. 33 


Medical care, attention and services—Oontinued, , 
Implied promise of .parent to pay third persons 
furnishing, 8 16, p. 701 
Liability of child’s estate, 8 21, p. 723 
Necessaries, 8 16, p. 703 

Parent's recovery for medical services rendered 
by parent who was physician, 8 65, pp. 760, 
761 

Recovery by mother separated from father, 8 16, p. 
702 

Medical expenses. 

Child's action against parent for injuries caused 
by parent’s negligence, 8 61, p. 789, n. 98 
Injuries to child, 

Parent's recovery in action for injuries, 8 55, 
pp. 759, 760 

Persons in loco parentis, right to recover 
medical expenses, 8 75 

Recovery by mother separated from father, 8 16, 
p. 702 

Mental anguish of child injured, damages not recover¬ 
able by parent, § 65, p. 761 

Mental capacity of child, criterion of sufficiency of 
judgment to choose custodian, 8 13, p. 679, n. 42 
Mental incapacity pf parent, termination of child's 
agency, § 62, p. 792 

Mental suffering, injuries to child, parent’s recovery 
for mental suffering, § 56, p. 76l 
Mental welfare of child, controlling element in deter¬ 
mining custody, 812, p. 652 

Mentally retarded child, father's duty to support 
child in state institution, 8 15, p. 689, n. 46 
Meretricious relation, in loco parentis, 8 72, p, 804, 
n. 73 

Military or naval service, 

Bounty offered for enlistment, 8 33 
Child's right to pay as soldier, 8 33 
Emancipation, 

Consent, 8 88, p. 814 

Parents' regaining control on discharge from 
service, 8 35 

Inducing enlistment as substitute for defendant, 
defense in action for enticing away or har¬ 
boring child, 8 101, p. 854, n. 89 
Services and earnings of child, 8 33 
Discharge, effect, 8 35 

Minimum education necessary to avoid penal liabili¬ 
ties, 8 15, P. 687, n. 38 

Minimum wages. Industrial Commission order fixing 
minimum wage for domestics, damages recovera¬ 
ble in action for injuries to child, 8 65, p. 758, n. 38 
Misappropriation, 

Money by child, parent's promise to repay as un¬ 
enforceable, 8 16, p. 698 

Son-in-law of mother-in-law's funds not entitling 
mother-in-law to revoke gift to daughter, 8 
ep, p. 769, n. 76 

Miscarriage, father's right to recover damages for 
loss of child, 8 41, p. 744 
Misconduct, 

Father causing child to leave home, liability for 
necessaries furnished, 816, P- 699 
Mother, 

Defense to prosecution for failure to support, 
8 93, p. 829 

Obligation to support as affected by, 8 16, P- 
693 
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Misrepresentation, parent acting as agent for children, 
§ 64, p. 796, n. 86 

Misuse of child affecting parent’s right to custody, § 

12, p. 662 

Modification, 

Decree in custody proceedings, § 13, pp. 684-686 
Judgment or decree for support, § 20, p. 719 
Judgment or order in prosecution for abandonment 
or neglect to support child, § 98, pp. 847, 848 

Money, 

Child’s misappropriation, parent’s promise to re¬ 
pay as unenforceable, § 16, p. 698 
Emancipation by allowing retention of earnings as 
spending money, § 88, p. 813 
Gifts, 

Evidence as to gift between parent and child, 
§ 60, pp. 779, 780 

Misappropriation by son-in-law of mother-in- 
law’s funds not entitling mother-in-law to 
revoke gift to daughter, § 60, p. 769, n. 76 
Loaned to stepfather, § 84 

Moral depravity of parent, court’s power to fix custody 
notwithstanding child’s choice, § 12, p. 657 
Moral duty or obligation. 

Support and educate children, § 15, p. 687 
Support of parent or grandparent by child, § 24, 
p. 728, n. 55 

Moral welfare of child, controlling element in deter¬ 
mining custody, § 12, p. 652 

Mortgaged property, gift between parent and child, § 
60, p. 772, n. 16 

Mother’s authority on death of father, § 6 
Motive, 

Abandonment or neglect to support child, evidence 
of acts or conduct before and after time 
charged, § 97, p. 840 

Gift of stock from parent to child, § 60, p. 773, 
n. 27 

Motor vehicles. Automobiles, generally, ante 
Municipal court. 

Appeal from judgment against parent for non¬ 
support, trial de novo, § 98, p. 850 
Jurisdiction of prosecution for abandonment or 
failure to support child, § 95 
Name of child, prosecution for abandonment or neglect 
to support. 

Evidence, § 97, pp. 840-842 
Showing in indictment, information or complaint, 
§ 96, p. 836, n. 36 

Natural law, parent’s right to custody of child founded 
on, § 10, p. 634, n. 92 
Nature of relation, § 2 

Naval service. Military or naval service, generally, 
ante 

Necessaries, 

Actions to compel support or payment for neces¬ 
saries, § 20, pp. 706-722 
Adult children, liability for necessaries. 

Adult child’s necessaries, § 17 
Furnished parent, § 24, p. 728, n. 65 
Agency to contract for, 8 62, p. 792 
Child’s, 

Liability for necessaries furnished parent at 
Child’s request, § 26 

Promise to pay for necessaries furnished par¬ 
ent, § 24 

Defined, § 16, p. 703 
67 CXS.—81 


Necessaries—Continued, 

. Education included in, § 16, p. 703 
Elements constituting, § 16, p., .703 
Father’s duty not ending with furnishing of ne¬ 
cessity, § 15, p. 692 
Funeral expenses, § 22, p. 727, n. 43 
Furnishing of necessaries to child by parent, § 57 
Hospital fees, § 16, p. 703, n. 27 
Implied agency of mother, § 16, p. 702 
Implied contract, liability for necessaries, § 16, 
pp. 700-702 

Legal services, § 16, p. 703 
Liability for necessaries in general, § 16, pp. 698- 
703 

Parent’s liability to third person for necessaries 
furnished child, § 16, pp. 697, 698 
Person in loco parentis, liability of, § 73 
Value of, evidence, § 20, p. 713 

Neglect to support child as offense. Abandonment or 
neglect to support child as offense, generally, ante 

Neglected children. 

Abandonment of child. Abandonment, generally, 
ante 

Abandonment or neglect to support child as of¬ 
fense, generally, ante 

Chief executive officer of home standing in loco 
parentis, § 72, p. 805, n. 82 
Evidence in proceeding for support, § 20, p. 714, 
n. 68 

Jurisdiction, 

Action to compel support, § 20, p. 709 
Proceeding to determine custody, § 13, p. 669 

Negligence, 

Child’s action against parent, § 61, p. 788, n. 98 
Evidence as to child’s negligence in action by fa¬ 
ther for child’s services, 8 39, p. 739 
Injuries to child. 

Evidence, § 62, p. 765 
Instructions, 8 54 
Question for jury, 8 53 

Parent’s liability for torts of child, 8 68, p. 799 

New trial, prosecution for abandonment or neglect to 
support child, 8 p. 850 

Nominal consideration, deed between parent and child, 
sufilciency, 8 53 

Nominal damages, child’s services, nominal damages 
in absence of evidence as to reasonable value, 8 
39, p. 740 

Nonresidents, custody and control of children, wife of 
nonresident, 8 H* P* 640 

Notes and negotiable instruments, 

. Gifts, 8 60, p, 771 

Evidence, 8 60, p. 780, n. 21 
Presumption, from possession by child after 
parent’s death, 8 60, p. 775 
Payment as evidence of child’s authority to sign, 
8 63, p. 794, n. 82 

Notice, 

Child’s need, notices unnecessary to convict father 
of willful failure to provide, 8 92, p. 825 
Child’s notice as agent as affecting parent, 8 62, 
pp. 790, 791 

Claim, injury to child, not;ic6 as condition prece¬ 
dent to maintenance of action, 8 49 
Proceeding to determine custody of child, 8 
pp. 671, 672 
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Nurses and nursing, 

Injuries caused by child, parent’s liability, § 66, 
p. 796, n. 92 
Injuries to child, 

Evidence of ability to provide nurse in action 
for injuries, § 62, p. 756 
Parent’s recovery for services and nursing 
expenses in action for injuries, § 55, pp. 
769-761 

Objections, custody award, § 13, p. 684 
Obscene language, damages for humiliation not re¬ 
coverable in action for injuries, § 65, p, 761, n. 70 
Occupation, parent’s right to control, § 6 
Offenses, 

Abandonment or neglect to support child as of¬ 
fense^ generally, ante 

Criminal liability for enticing infant from service 
of parent, § 102 

Evidence as to child’s criminal behavior in par¬ 
ent’s action for services, § 39 p. 739 
Parent’s responsibility for crimes of child, § 70 
Temporary custody of child in third person pend¬ 
ing criminal prosecution of parent, i 11, p. 642 
Old age, gifts between parent and child, presumption 
of capacity to make gift, § 60, p. 776 
Operation of law, emancipation by, § 87 
Opinion evidence, custody proceedings, § 13, p. 676 
Orders, 

Judgments or decrees, generally, ante 
Show cause, custody of child, § 13, p. 668 
Ordinary care, elements constituting, § 46, pp. 749-761 
Orphans, custody, evidence, S 13, p. 676, n. 23 
Orphans’ home, parent not relinquishing control by 
allowing cMd to be placed in home, § 11, p. 644, 
n. 89 

Other means of support as defense of prosecution for 
failure to support child, § 93, pp. 829, 830 
Parens patriae, state standing in relation of, § 10 
Parents-in-law, support by son-in-law or daughter- 
in-law, § 27 

Parol agreement or contract, 

Child’s work on father’s farm, duration of con¬ 
tract, § 38 

Transfer of custody of child, § 11, p. 644 
Parol evidence, rebuttal of presumption of gift, § 60, 
p. 784 

Parol gift of land,* 

Proof, § 60, pp. 783, 784 
Validity, § 60, p. 772 

Part time custody. Custody and control of children, 
generally, ante 
Partial, 

Custody of children, i 11, p. 642 
Emancipation. Emancipation, generally, ante 
Failure to support, offense, § 92, p. 824 
Ratification of acts of child as agent, § 62, p. 793 
Support by mother, not relieving father of obliga¬ 
tion, § 16, p. 693, n. 94 

Parties, 

Custody and control of children, ante 
Injuries to child and loss of services, actions for, 
§ 50 

Proceeding against child’s estate for allowance 
for S|upport, § 21, p. 726 
Proceedings to determine custody, § 13, p. 672 
Services of child, actions for, f 39, p. 737 


Parties—Continued, 

Supjport or payment for necessaries furnished 
diildren, actions to compel, § 20, p. 710 
Torts of child, action against parent for, § 69, p. 
800 

Partnership, contract between parent and child, § 59, 
p. 765, n. 23 

Passion, parent’s right to punish not to be used for 
exercise of, § 7, p. 631, n. 42 
Past unfitness of parent affecting right to custody of 
child, § 12, p. 662 

Paternity of child bom after marriage, denial as de¬ 
fense in prosecution for failure to support, $ 93, 
p. 828, n. 43 
Payment, 

Necessaries, actions to compel payment, § 20, pp. 
706-722 

Note signed by child for father, payment as evi¬ 
dence of authority to sign, $ 63, p. 794, n. 82 
Previous similar charges as evidence of child’s 
authority to bind father for account sued on, 
§ 16, p. 701 

Support, direct payment to child, § 20, p. 717 
Peculiar beliefs, gifts, presumption of capacity to 
make gift, § 60, p. 775 

Pecuniary aid after majority of child, damages for 
injury, § 56, p. 758, n. 31 
Penalties, 

Enticing away or harboring child, § 101, p. 855 
Masters of outward bound vessels or ships trans¬ 
porting minors or apprentices, § 101, p. 854 
Pension fund, deduction for support of child, § 20, p. 
718 

Peons, child detained as peon, admissibility of moth¬ 
er’s unfitness as irrelevant, § 13, p. 675, n. 14 
Perjury of mother affecting right to custody, § 12, p. 
663 

Personal custodian preferred to institution, § 73, p. 
805, n. 87 

Personal injuries to child, allowance for support out 
of compensation, pleading, § 21, p. 726 
Persons entitled to sue for support, § 20, p. 710 
Persons in loco parentis, §§ 71-77, pp. 803-807 

Abandonment or neglect to support child as of¬ 
fense, § 92, pp. 822, 823 
Actions, 

I>amages for enticing away or harboring child, 
§ 101, p. 852 

Injuries to child and loss of services, § 75 
Adoption distinguished, § 71 
Agreements as to custody, § 73 
Brother distinguished from, § 71 
Charitable institution, § 72 
Child’s tort action against person standing in, S 
61, pp. 788, 789 

Conveyances between persons in loco parentis 
and child, § 77 

Cousin distinguished from, § 71 

Custody, control and support of child, § 73 

Distinctions, § 71 

Grandparents, § 72, p. 804, n. 73 

In loco parentis defined, § 71 

Master of ship, 8 72 

Meretricious relation, § 72, p. 804, n. 73 
Necessaries, liability for, § 73 
Property of child, § 76 
Relation in general, § 72 
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Persons in loco parentis—Continued, 

Services and earnings of childi § 74 
Sister distinguished from, § 71 
Stepparents, § 79 

Chastisement of child, § 80, p. 808 

Physician, parent’s recovery for medical services ren¬ 
dered by parent who was physician, § 55, pp. 760, 
761 

Piano tuning, necessary, question for jury, § 20, p. 

715, n. 82 
Plea, 

Action for injuries to child, § 51 
Action to compel support, § 20, pp. 711, 712 

Pleading, 

Declaration, complaint or petition, generally, ante 
Enticing away or harboring child, action for, § 
101, pp. 855, 856 

Injuries to child and loss of services, action for, 
§ 51 

Proceedings to determine custody of children, § 
13, pp. 672, 673 

Services and earnings of child, actions for, § 39, 
pp. 737, 738 
Support, 

Action or proceeding against parent to sup¬ 
port children, § 20, pp. 711, 712 
Allowance against child’s estate for child’s 
support, S 21, p. 726 

Tort of child, action against parent for, § 69, pp. 
800, 801 

Pledge of father’s credit for necessaries for minor 
children, implied agency of mother, § 16, p. 702 
Poor health of parent, evidence in action for injuries 
to child, § 52, p. 756 

Poor man’s co\irt, jurisdiction of action or proceeding 
to compel parent to support child, § 20, p. 708, n. 78 
Position for child upon graduation from school, judg¬ 
ment requiring father to provide, § 98, p. 844, n. 55 
Possession, 

Child affecting right to custody, § 12, p. 667 
Gifts, possession by donee as proof of gift, § 60, 
p. 781 

Land in children when legal title in them, § 56, 
p. 762, n. 80 

Postponement of trial of prosecution for abandonment 
or neglect to support child, § 98, p. 842, n, 34 
Potential earning power of father as test of obligation 
to support minor child, § 15, p. 691, n. 75 
Poverty of parent, 

Evidence in action for injuries to child, § 52, p. 756 
Right to custody as affected by, § 12, p. 661 

Power of attorney executed by parent in behalf of 
child, validity, 8 56, p. 763, n. 86 
Precious stones, gifts between parent and child, evi¬ 
dence, 8 60, p. 780, n. 18 
Preference, 

Child’s preference controlling custody, 8 12, pp. 
656, 657 

Gifts between parent and child, § 60, p. 767, n. 46 
Parent’s right to make preference among children 
in dividing property, 8 59, p. 766, n. 36 

Preservation of control of child in custody proceed¬ 
ing, 813, pp. 682, 683 


Presumptions and burden of proof. 

Abandonment or neglect to support child as of¬ 
fense, 8 97, pp. 838, 839 

Burden on party seeking modification of 
order, 8 98, p. 847, n. 85 

Action for board, burden of proving emancipation 
or marriage of child, § 20, p. 713 
Adult child’s incapacity, 8 20, p. 713 
Agency of child for parent, § 63 
Capacity to make gift, 8 60, p. 775 
Change of custody because of changed conditions, 
§ 13, pp. 685, 686 

Child sent to school by mother, liability, 8 20, p. 
713 

Compelling support, action for, 8 20, p. 712 
Conferring of benefits by parent to child, { 59, 
p. 765, n. 23 
Continuation, 

Authority to bind parent for necessaries, 8 
16, p. 699 

Relationship, § 2, p. 628 

Contract for payment for support, 8 20, p. 712; 
§ 25 

Contribution from child’s estate for child’s sup¬ 
port, 8 21, p. 726 
Emancipation, ante 

Enticing away or harboring child, § 101, p. 856 
Fraud, contract between parent and child, 8 69 
Gifts between, 

Parent and child, 8 60, pp. 773-777 

Rebuttal of presumption, § 60, pp. 784, 785 
Stepparent and child, § 86 
Gratuity, 

Services rendered by child to parents, 8 38 
Support furnished by child to parents, 8 25 
Incapacity of adult child, § 20, p. 713 
Injuries to child, action for, § 52, p. 765 
Instruction in action for injury to child, 8 64 
Parents’ right to earnings of child, 8 39, p. 738 
Proceedings to determine custody of children, 8 
13, pp. 673-675 
Status of loco parentis, 8 72 
Stepfather assuming custody of child intending to 
assume duties and obligations of natural par¬ 
ent, 8 79 

Stepparent’s intention to support stepchild gratui¬ 
tously, 8 80, p. 809 

Surrender of custody of child intended to be tem¬ 
porary, 8 111 p. 645 

Torts of child, actions against parent for, § 69, 

p. 801 

Undue influence of parent in contract with child, 
§ 59 

Prima facie. 

Evidence of delivery of gift, 8 60, p. 782, n. 36 
Right of parent to custody of children, 8 11, PP. 
635, 636 

Private school, necessary furnished child, 8 16, p^ 703, 
n. 31 

Probate court, jurisdiction to determine custody of 
children, § 13, p. 669 

Proceedings to determine custody of children, 8 13, 

pp. 668-686 

Process, 

Actions to compel support or payment for neces¬ 
saries, 8 20, pp. 710, 711 
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Process—Contiinied, 

Proceeding to determine custody of children, proc¬ 
ess as essential to validity, § 13, pp. 671, 672 
Professional education, 

Father’s duty, § 15, p. 692 
Necessary, § 16, p. 703, n. 31 
Promise by child to pay for support, validity, § 21, 
p. 725 

Promise to make gift, revocation, § 60, p. 769 
Proot Evidence, generally, ante 
Property, 

Agency of parent for child in purchase of prop¬ 
erty, § 64, p. 795, n. 86 
Child’s property, §§ 56-58, pp. 762-765 
Emancipation, effect, § 87, p. 812, n. 92 
Necessaries furnished child by parent, § 67 
Persons in loco parentis, § 76 
Property purchased with child’s earnings as 
belonging to child, f 37 
Stepparent’s rights, § 84 
Waiver, release or compromise of claims, § 68 
Parents without property rights in minor children, 
§ 11, p. 636 

Pleading in wife’s action on property settlement, 
§ 20, p. 711 

Use by child of parent’s property applicable to 
family purposes, § 2, p. 629 
Prospective, 

Expenses incurred, injuries to child, § 56, p. 760 
Services of child, damages for loss, § 55, pp. 758, 
759 

Protestants, religious education of children of Catho¬ 
lic and Protestant parents, § 9, p. 632, n. 68 
Provision for child. Support and education of child, 
generally, post 
Proximate cause, 

Child’s injury, contributory negligence of child, 
i 47 

Parent’s negligence as proximate cause of injury 
caused by child, § 68, p. 799 

Proxy marriage, liability for support as affected by, 
§ 20, p. 708, n. 81 
Public policy. 

Presumption of legitimacy as inapplicable to re¬ 
lationship of parent and child, § 2, p. 629, n. 8 
Tort action by parent against child for personal 
injuries, § 61, p. 786, n, 87 
Transfer of custody as contrary to, § 11, p. 643 
Punishment, 

Abandonment or neglect to support child, § 98, 
p. 844; §90 

Punishment of parent as one of purposes of 
statutes, § 91, p. 818 
Authority to chastise child, § 7 
Child by persons in loco parentis, § 73 
Punitive damages. 

Enticing away or harboring child, § 101, p. 855 
Injuries to cldld, § 65, p. 758 
Qualified gifts between parent and child, § 60, p. 768 
Quasi-criminal proceeding for abandonment or neglect 
to support child. Abandonment or neglect to 
support child as offense, generally, ante 
Questions of law and fact, 

Abandonment or neglect to support child as of¬ 
fense, § 98, pp. 842, 843 
Agency of child for parent, § 62, p. 793 


Questions of law and fact-^-Continued, 

Confidential or fiduciary relationship between 
parent and child, | 59, p. 766, n. 31 
Custody proceedings, § 13, p. 680 
Emancipation, § 90 

Minor so as to permit maintenance of action 
against parent, § 61, p. 790 
Enticing away or harboring child, § 101, p. 856 
Existence of relation of parent and child, § 2 
Gifts between. 

Parent and child, § 60, p. 785 
Stepparent and stepchild, § 86, p. 811, n, 78 
Injuries to child, actions for, § 53 
Nature and extent of support and education of 
children, § 15, p. 687 
Parent’s liability for, 

Support and maintenance of child, § 20, p. 715 
Torts of child, § 69, pp. 802, 803 
Services by child, actions for, § 39, pp. 739, 740 

Quieting title, action by parent against child, § 61, p. 
785, n. 81 

Race, parental relation not governed by, § 6 
Railroad tracks, permitting child to go on, contributory 
negligence of parent, § 46, p. 752 
Ratification, 

Agency of child, § 62, pp. 792, 793 
Admissibility of evidence, § 63 
Burden of proof, § 63 

Child’s acts in procuring necessaries, necessity of 
pleading, § 20, p. 712 

Parent’s ratification of purchases made by child, 
evidence, § 20, p. 713 
Torts of child, § 67, p. 798 

Rebuttal, presumption of gift, evidence in rebuttal, 
§ 60, pp. 784, 786 

Receipts, money paid to parent on account due child, 
evidence, § 39, p. 739 

Reciprocal rights and duties arising from relation, f 
2, p. 629 

Recognizance, securing periodic payments for support 
of neglected child, § 98, pp. 848,849 
Reconciliation of husband and wife not vacating order 
requiring support of children, § 98, p. 848, n. 85 
Reduction, arrears in support, § 20, p. 719 
Reformation of unfit parent, custody proceedings, § 
13, p. 682, n. 78 

Reimbursement of espenses for injuries to child, § 40, 
pp. 740, 741 

Relation, §§ 1-4, pp. 628-630 
Relatives, custody or control of children, 

Effect of child’s preference in contest between 
parent and relative, § 12, p. 657 
Preference to strangers, § 12, pp. 652,653 
Rights of parents as against relatives, § 11, pp. 
640-642 

Welfare of child affecting award of custody, § 12, 
p. 649 

Release, claims by or against child, parent’s authority, 
§ 58 

Religion, custody granted on condition of rehabilita¬ 
tion in, § 13, p. 682, n. 79 
Religious, 

Belief as defense in prosecution for failure to 
provide medical treatment for child, § 92, p. 
825 

Education and afiOiliations of child, § 9 
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Religious—Continued, 

Order, custody of children, rights of parents as 
against order, § 11, p. 641, n. 50 
Training and convictions affecting right to custody 
of children, § 12, pp. 666, 667 
Relinquishment, 

Custody and control of children. 

Children’s home, relinquishment to, § 11, p. 
643, n. 66 

Effect, § 12, pp. 663-665 
Evidence, § 13, pp. 676-678 
Parental right, burden of proof, § 13, p. 674 
Right to. 

Custody and control, burden of proof, | 13, 
p. 674 

Services and earnings of child, § 35 

Effect, § 37; § 39, pp. 736, 737; § 41, p. 
745 

Remarriage, 

Father, 

Defense to prosecution for nonsupport of 
children, § 93, pp. 833, 834 
Right to custody as affected by remarriage 
and establishment <of new home, § 12, p. 
662, n. 42 

Mother, 

After death of father not emancipating chil¬ 
dren, § 89 

Cessation of right to child’s earnings and 
services, § 36 

Right to custody on remarriage on death of 
father, § 11, p. 637 

Removal, 

Child in custody proceedings, § 13, pp. 682, 683 
Necessity of father’s consent to removal from 
state, § 13, p. 682, n. 77 

Right to custody affected by prospect of removal 
of child from jurisdiction, § 12, p. 667 
Unfamiliar surroundings as factor in determining 
custody, § 12, p. 652, n. 49 

Rent, 

Gift of, 

Land, presumption from nonpayment of rent, 
§ 60, p. 776, n. 48 
Rent, § 60, p. 774, n, 36 

Evidence, § 60, pp. 780, 781 
Presumption, § 60, p. 774, h. 36 
Parent’s right to recover rent under contract for 
support of parents, § 26 

Stepparent’s liability for rent on property of step¬ 
child, § 84 

Replevin, father’s right to maintain as natural guard¬ 
ian, § 66, p. 763 

Repudiation by parent of act of child as agent, § 62, 
p. 790 
Reputation, 

Child causing injuries, admissibility of evidence, 
§ 69, p. 801 

Mother not relieving father of duty to support 
' children, $ 15, p. 696, n. 22 
Resemblance, relationship shown by resemblance of 
child to parent, § 6, p. 628, n. 4 
Reservation of right to dominion and control over 
property donated, § 60, p. 768 
Residence, 

Child abandoned or not supported, § 91, p. 820 


Residence—Uontinued, 

Child outside state. Jurisdiction to make order for 
support, § 20, pp. 718, 719 
Parent’s right to control residence of child, § 6 
Respect, reciprocal rights and duties, § 2, p. 629, n. 10 
Responsibility of parent for crimes of child, § 70 
Restraining, . 

Order, remedy to adjudicate possession of child, 
§ 13, p. 668 

Removal of child from jurisdiction of court pend¬ 
ing appeal, § 13, p. 683, n. 87 
Resumption of right to child’s services and earnings, § 
35 

Retroactive effect of order for support, § 20, p. 717 
Review, 

Actions for. support, § 20, p. 722 
Prosecution for abandonment or neglect to sup¬ 
port child as offense, § 98, pp. 849, 850 
Revocation, 

Emancipation, § 88, pp. 814, 815 
Proof, I 90 

Gift between parent and child, % 60, p. 769 
Release of right to custody, § 11, p. 644 
Rifle, injury caused by- child. 

Parent’s liability for injuries by firing rifle in 
street, § 66, p. 796, n. 92 

Pleading in action against parent, § 69, p. 800, n. 
28 

Rights arising from relation, § 2, p. 629 
Termination, § 3 

Safety deposit boxes, gifts, retention of subject mat¬ 
ter, § 60, p. 770, n. 93 
Sailor, child’s right to pay as, § 33 
Sales, 

Father’s realty in suit for support, § 20, p. 717, 
n. 12 

Implied agency of child for parent, § 62, p. 791, 
n. 32 

Property donated to third person, annulment of 
gift, § 60, p. 769, n. 79 

Savings bonds, parent’s net earnings determined by 
including for purpose of support, § 20, p. 721 
Schools, 

Attendance of minor child not accompanied with 
relation of master and servant or principal 
and agent, § 67, p. 797, n. 94 
College education, generally, ante 
Common school education, necessary, § 16, p. 703, 
n. 31 

Emancipation of minors doing work after school 
or during vacation, § 88, p. 813, n. 11 
High school attendance of child as exceptional 
circumstance warranting extension of allow¬ 
ance, § 20, p. 718, n. 26 

Implied agency of child for parent, § 62, p. 791, 
n. 32 

Injuries to pupil in transportation to, action 
against parent as operator of bus, § 61, p. 
789, n. 7 

Private school, necessary, § 16, p. 703, n. 31 
Securities, gifts between parent and child, evidence^ 

§ 60, p. 780 
Security, 

Child not to be taken beyond jurisdiction of court 
in custody proceeding, § 13, p. 683 
Future compliance with support order for child, 

§ 20, p. 718 
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Seizure, 

Issuance of writ of seizure for enforcement of 
support order, § 20, p. 718 
Property of parent failing to support diild, war¬ 
rant of seizure, § 94 

Sentence, abandonment or neglect to support child 
as offense, § 99 
Separation agreement, 

iDefense to prosecution against father for deser¬ 
tion and nonsupport, § 93, p. 830, n. 62 
Effect on liabilities for necessaries furnished, § 
16, p. 702 

Judgment in proceeding to compel support, en¬ 
forcement of provisions of separation agree¬ 
ment, § 20, p. 717 

Support and maintenance of children, § 15, pp. 
696, 697 

Separation of parents affecting obligation to support 
minor children, § 16, pp. 693, 694 
Sequestration proceedings, support proceeding, § 20, 
p. 718, n. 17 

Services and earnings of child, §§ 28-39, pp. 730-740 
Actions for. 

Damages for enticing aWay or harboring 
child, § 101, pp. 861, 862 
Loss of services. Actions for injuries to 
child and loss of services, generally, ante 
Services, § 39, pp. 736-740 
Adult child, cessation of parents* right, § 36 
Amount of recovery in action for services, § 39, 
p. 740 

Assignment of child’s earnings, § 32 
Child’s, 

Compensation for services to parent, § 38 
Contract for services, § 31 
Eight to. 

Compensation for services to parent, § 38 
Pay as soldier, § 33 

Claiming wages as waiver by parent of tort in 
enticing away or harboring child, § 101, p. 863 
Contracts, 

Child’s services, § 31 

Parol contract, work on father’s farm, 
duration of contract, $ 38 
Payment for services, § 38 . 

Counterclaim in action for services, § 39, p. 737 
Creditors of parents, rights of, § 34 
Cross-complaint against child in action for serv¬ 
ices, § 39, p. 737 

Damages for enticing away or harboring child, § 
101, p. 854 

Action for damages, § 101, pp. 851, 862 
Deductions, support of child, § 39, p. 740 
Defenses in action for services, § 39, p. 737 
Duration of contract for services for parent, § 38 
Emancipation, § 87, p. 812, n. 92 

Defense to action by parent for child’s earn¬ 
ings, § 39, p. 737 

Effect on right to earnings, § 87, p. 812, n. 92 
Loss of right to services and earnings, § 36; 
§ 41, p. 745 

Belinquishment by parent of right, § 88, p. 813 
Enticing away or harboring child, loss of services 
as basis of right of action, § 101, pp. 862, 863 
Evidence in actions for services, § 39, pp. 738, 739 
Father’s recovery of wages for work done by 
minor child, § 39, p. 736 


Services and earnings of child—Continued, 

Forfeiture of parents* right, § 36 
Illegal services, defense to action by parent for 
servicesi § 39, p. 737 

Issues and proof in actions for services, § 39, p. 

738 

Loss, 

Effect of loss of right to earnings on actions 
for services, § 39, pp. 736, 737 
Parents’ right, §§ 36, 37 

Marriage terminating parents* right to services 
and earnings, § 36 
Mechanic’s lien, § 29, p. 730, n. 86 
Military service of child, § 33 
Discharge, effect, § 36 
Mother’s rights, § 29 

Nominal damages in absence of evidence as to 
reasonable value of services, § 39, p. 740 
Notice to employer, § 30 
Parents’ rights, § 29 

Parties in actions for services, § 39, p. 737 
Payment to child not constituting emancipation, 
§ 88, p. 813, n. 17 
Persons in loco parentis, § 74 
Pleadings in actions for services, § 39, pp. 737, 738 
Property purchased with child’s earnings belong¬ 
ing to child, § 37 
Relinquishment, 

Effect of relinquishment of right to earn¬ 
ings, §37; §39, pp. 736, 737; § 41, p. 746 
Parents’ right, §§ 35, 37 

Remarriage of mother, cessation of right to child’s 
services and earnings, § 36 
Right of action for services as between father 
and mother, § 39, p. 736 
Stepparent’s rights, § 82 
Termination, 

Contract for services on father’s death, § 31 
Parent’s right, § 36 

Trial in action for services, § 39, pp. 739, 740 

Settlement, child’s claim for injury, parent’s right to 
settle, § 68 

Sex of child, custody affected by, § 12, pp. 664-666 
Sheep, gift to minor children as belon^ng to them and 
not father, § 56, p. 762, n. 80 
Shelter, 

Defined, § 92, p. 824, n. 74 

Failure or refusal to furnish child, offense, § 92, 
p. 824 

Sheriff, liability for aiding in kidnapping child, § 101, 
p. 854, n. 92 

Shock, parent’s witnessing child’s peril, damages, § 
55, p. 761, n. 70 

Sick benefit dues, deduction from parent’s gross earn¬ 
ings to determine net earnings for purpose of 
support, § 20, p. 721 
Sickness, 

Gifts between parent and child, presumption of 
capacity to make gifts, § 60, p. 775 
Mother’s right to custody of sick child, $ 12, pp. 
655, 666 

Sisters, 

Denial of association with sisters as ground for 
revocation of release of right to custody, § IX 
p. 644, n. 86 

Person in loco parentis distinguished from, | 71 
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Size of family, evidence In action for injuries to child, 
§ 52, p. 766 

Slander of child, parents* right of action, § 41, p. 742, 
n. 79 

Sling shot, injuries caused hy child, evidence in action 
against parent, § 69, p. 802, n. 62 
Social security tax, deduction from parent’s gross 
earnings to ascertain net earnings for purpose of 
support, § 20, p. 721 

Soldiers, child’s right to pay as soldier, § 33 
Son-in-law’s misappropriation of funds of mother-in- 
law not entitling revocation of gift to daughter, 
§ 60, p. 769, n. 76 

Spending money, emancipation hy allowing retention 
of earnings as, § 88, p. 813 

Spiritual well-being of child, controlling element in 
determining custody, § 12, p. 662 
State, 

Interest in contract between parents relating to 
support of child, § 15, p. 696, n. 31 
Parens patriae, religious education, § 9 
Personal trust of minor child’s custody imposed 
by state on parent as parens patriae, § 11, p. 
636 

State orphans’ home, custody of children, rights of 
parents as against superintendent of home, § 11, 
p. 641, n. 50 
Statutory provisions, 

Abandonment of child affecting right to custody, 
§ 12, p. 660, n. 16 

Abandonment or neglect to support child as of¬ 
fense, § 91, pp. 817-820 

Age, 

•Choice of custodian by child, § 12, p. 657 
Effect on right to custody, § 12, p. 655, n. 62 
Support of children, § 20, p. 709 
Cessation of parental authorl^, § 3 
Child’s earnings. 

Mother’s right to, 8 29 

Issues and proof, § 39, p. 738 
Notice to employer, § 30 

Criminal liability for enticing away child, § 102 
Custody and control of children, 

Age affecting right to custody, § 12, p. 655, 
n. 62 

Age of discretion to choose custodian, § 12, 
p. 657 

Effect of present possession, § 12, p. 667 
Jurisdiction of proceedings to determine, 8 13, 
pp. 668-671 

Mother given custody without jury trial, § 
13, pp. 679, 680 

Parent’s right of custody of children, § 11, 
pp. 635, 637 

Fending custody proceeding, § 11, p. 640 
Pleadings, § 13, p. 673 
Bights of parents inter sese, § 11, p. 638 
Statutory remedy to obtain custody, § 13, p. 
668 

Test for determining best interests of chil¬ 
dren, § 12, p. 652, n. 48 
Transfer of custody, 8P. 643 
Funeral expenses of child, joint obligation on par¬ 
ents, 8 ^2 

Oifts between parent and child, 

Ijtnmovable or incorporeal property, formali¬ 
ties, 8 60, p. 771, n. 14 


Statutory provisions—<lontinued, 

Gifts between parent and child—Continued, 
Presumptions, 8 60, p. 775, n. 48 
Injuries to child. 

Exemplary damages recoverable in action for 
injuries to child, 8 56, p. 758 
Joint right of action of parents, § 41, p. 743 
Parents as parties, 8 50 

Liability of parent for torts of child, 8 66, pp. 796, 
797 

Parties, § 69, p. 800 

Minors prohibited from gainful employment dur¬ 
ing school hours, measure of damages recov¬ 
erable for loss of service, 8 55, p. 769, n. 42 
Mother’s right to child’s services or earnings, 8 29 
Issues and proof, § 39, p. 738 
Parent’s usufructuary interest in child’s prop¬ 
erty, § 56, pp. 763, 764 

Penalty on masters of outward bound vessels or 
ships transporting minors or apprentices, 8 
101, p. 854 

Support by child of parent or grandparent. 
Children’s duty, § 24 

Consideration for promise to pay for past 
expenditures, 8 26 
Support of children. 

Adult children, 8 17 
Age of children, § 20, p. 709 
Amount of recovery, § 20, p. 720 
Cessation of duty if children have independ¬ 
ent means, § 15, p. 694, n. 12 
Contempt of order for support, 8 29, p. 851 
Counsel fees, 8 20, p. 722 
Dependent or neglected children, § 20, p, 709 
Enforcement of order for support, 8 20, p. 717 
Judgments or decrees to conform to statutory 
requirements, 8 20, p. 716 
Legal obligation to support and educate chil¬ 
dren, 8 15, p. 687 

Mother’s duty to support children, § 16, p. 691 
Nonsupport of child as offense, civil liability 
for necessaries furnished not limited by 
statute, 8 16, p. 698, n. 53 
Order to continue for statutory period, § 20, 
p. 718 

Proceedings for support, 8 20, p. 707 
Beligious education, 8 9 
Stepparent’s obligation to support and educate 
stepchildren, 8 80, pp. 808, 809 
Surviving parent’s right to custody of children, 
8 11, p. 637 

Stepparents, §8 78-86, pp. 807-811 

Abandonment or neglect to support child as of¬ 
fense, 8 21, p. 819 

Action by stepson against stepmother for injuries 
in automobile accident, § 61, p. 789, h. 99 
Actions for injuries to child and loss of services, 
8 83 

Assumption of position in loco parentis to chil¬ 
dren as defense to father’s criminal liability 
for nonsupport, 8 23, pp. 833, 834 
Charging stepchild’s estate when stepmother is 
without means, 8 80, p. 810 
Chastisement of child, § 80, p. 808 
Compensation for support of stepchild, 8 80, p. 809 
Compromise of child’s claims, 8 84 
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Stepparents—CJontinued, 

Oontract with guardian tor compensation for sup¬ 
port of stepchild, § 80, p. 810 
Custody and control of child, § 80, pp. 808-810 
Stepmother’s cruelty affecting father’s right to 
custody of children, § 12, p. 602 
Dental services to child, liability, § 79, p. 808, n. 25 
Enticing away or harboring child, proper parent 
to sue, § 101, p. 852 

Gifts between stepparent and child, § 85 
Money loaned to stepfather, § 84 
Property of child, § 84 
Relation in general, § 79 

Rent liability for use of property of stepchild, § 84 
Rights with regard to support, § 80, p. 809 
Services and earnings of child, § 82 
Support and education of child, § 80, pp. 808-810 
Support of stepparent by child, § 81 
Termination of obligation to support and educate, 
§ 80, pp. 808, 809 

Torts of child, liability for, § 66, pp. 796, 796 
Stock, gifts between parent and child, § 60, pp. 772, 
773 

Effect, § 60, p. 768, n. 73 
Evidence, § 60, p. 780, n. 21 

Streets, 

Abandonment of child by exposure in, § 92, pp. 822, 
823 

Contributory negligence of parent permitting child 
to be in, § 46, pp. 751, 752 

Subrogation, surety on bond securing payments for 
support of child, § 98, p. 849 
Sufficient cause defined, § 92, p. 823, n. 64 
Suitor, father’s right to forbid prospective suitor from 
calling on daughter, § 6 

Summary judgment, action against father for breach 
of contract to support, § 20, p. 716 
Summer vacations, custody of child given into custody 
of another person, § 8 

Supervision, parent’s liability for torts of child for 
failure to supervise, § 68, pp. 799, 800 
Supplemental i^etition, action by parent for injuries 
to child, § 51, p. 754, n. 41 

Support and education of children, |§ 14-21, pp. 686- 
727 

Abandonment, generally, ante 
Abandonment or neglect to support child as of¬ 
fense, generally, ante 

Actions to compel support or payment for neces¬ 
saries, § 20, pp. 706-722 

Admissibility of evidence in actions to compel 
support or payment for necessaries, § 20, pp. 
713, 714 

Adult children, ante 

Adultery of mother, effect on father’s liability for 
necessaries furnished children, § 16, p. 702 
Affidavit of defense, action to compel support, § 
20, pp. 711, 712 

Age of children, proceeding to order support, § 
20, p. 709 
Agreements, 

Effect of agreements between parents on ju¬ 
risdiction of action to compel support, § 
20, p. 709 

Support of adult child, § 17 


Support and (education of children—Continued, 

Allowance for support or education, generally, 
ante 

Allowing child to receive or retain necessaries, 
implied promise to pay, § 16, pp. 700, 701 
Amount, 

Allowance from child’s estate for its support 
and maintenance, § 21, p. 725 
Father required to contribute, § 15, p. 693, 
n. 91 

Recovery In action to compel support, § 20, 
pp. 720-722 

Answer in action to compel support, § 20, pp. 
711, 712 

Appendectomy constituting necessaries, § 16, p, 
703, n. 27 

Application of widow’s separate estate, § 15, p. 
691, n. 72 

Appropriation of income of children’s estate, ne¬ 
cessity of court order, § 21, p. 726 
Approval of previous similar charges as evidence 
of authority to bind father for account sued 
on, § 16, p. 701 

Arrest of father for nonsupport, effect, § 15, p. 
696, n. 31 

Associated hospitalisation deducted from gross 
earnings to determine net earnings, § 20, p. 
721 

Attachment, equity power to enforce decree for 
support, § 20, p. 718, n. 17 
Attorneys, generally, ante 
Automobile insurance premium deducted from 
parent’s gross earnings to ascertain net earn¬ 
ings, § 20, p. 721 

Automobile not constituting necessary for infant, 
§ 16, p. 703, n. 27 

Award for personal injuries to child not usable 
for support, § 20, p. 723, n. 78 
Blind child, father’s duty to support, § 15, p. 689, 
n. 46 

Board and lodging included within “education” 
undertaken by father, § 15, p. 697, n. 44 
Boarding by third person, implied promise of 
parent to pay, § 16, p. 701 
Bond, construction with judgment and deed of 
separation, § 20, p. 718 
Breach, 

Contract by parent to provide support, par¬ 
ties, § 20, p. 710 

Covenant by mother not excusing father from 
supporting children, § 15, p. 597 
Burden of supporting others not relieving father 
of obligation to support child, § 15, p. 690, n. 
56 

Cancellation of arrears, § 20, p. 719 
Change in parent’s circumstances affecting charge 
on child’s estate, § 21, p. 725 
Charging support on child’s estate, $ 21, pp. 722- 
727 

Child living away from parents, § 16, pp. 699, 700 
Implied promise to pay for necessaries, § 
16, p. 701 

Children’s court’s jurisdiction of action or pro¬ 
ceeding to compel support, § 20, pp. 707, 708 
Civil liability of father not limited by statute 
making nonsupport offense, § 16, p. 698, n. 53 
College education, generally, ante 
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Support and education of children—Continued, 

Common pleas court, jurisdiction of action or 
proceeding to compel parent to support child, 

§ 20, pp. 707, 708 

Common school education, necessary, § 16, p. 703, 
n. 31 

Comptroller of pension fund, order for deduction, 

§ 20, p. 718 

Concurrent proceedings in other court to compel 
support, § 20, p. 708, n. 78 . 

Conditional promise of father as evidence of 
previous authority to child to contract debt, 

§ 20, p. 714 

Conditions precedent to actions to compel sup¬ 
port or payment for necessaries, § 20, p. 709 
Confinement of parent in penitentiary, effect on 
liability for necessaries furnished by third 
persons, § 16, p. 698, n. 53 
Consideration, separation agreement between par¬ 
ents, § 15, p, 697, n. 37 
Construction, 

Complaint in action to compel support, $ 20, 
p. 711, n. 28 

Contracts relating to support, § 16, p. 697 
Constructive emancipation by failure to support, 
§ 89 

Contempt of parent for failure to comply with 
order, § 20, p. 718 

Continuance of authority to bind parent for neces¬ 
saries, § 16, p. 699 

Continuing duty of parent, § 15, pp. 687, 691 
Contracts, § 15, pp. 696, 697 

Actions on contract, § 20, p. 707 
Adult child’s support, § 17 
Burden of proof, § 20, p. 712 
Charging support on child’s estate, § 21, pp. 
725, 726 

Child as third party* beneficiary of contract 
between parents for support, defenses in 
action, § 20, p. 710 
Implied contract, § 16, pp. 700-702 
Stepfather’s contract with guardian for com¬ 
pensation for support of stepchild, § 80, p. 
810 

Support of child in exchange for services as 
not covering funeral expenses, § 22 
Contributions made by child to his own support, 
recovery, § 20, p. 706, n. 63 
Co.sts in action for support, S 20, p. 722 
Credit extended to, 

Child alone, parent’s nonliability, § 16, p. 699 
Father, evidence, § 20, p. 715 
Creditors’ actions for necessaries furnished to 
children, § 16, p. 688 
Custody and control of children, ante 
Death of father, § 15, pp. 690,601 
Deductions, 

Allowable from parent’s gross earnings to 
ascertain net earnings, § 20, p. 721 
Support in action for services by child, § 39, 
p. 740 

Deed of separation, construction with judgment 
and bond, § 20, p. .718 

Defenses in actions to compel support or payment 
for necessaries, S 20, pp. 709, 710 
Delegation of duty of father, § 16, p. 690 


Support and education of children—Continued, 

Demand as condition precedent to action for sup¬ 
port, § 20, p. 709 

Dental expenses, recovery by mother separated 
from father, § 16, p. 702 

Dependent and neglected children, jurisdiction of 
actions, § 20, p. 709 
Determination, 

Allowance, § 20, pp. 718, 719 
Charging support on child’s estate, § 21, pp. 
726, 727 

Direct payment to child, § 20, p. 717 
Discretion of court, 

Amount of recovery, § 20, p. 720 
Determination of allowance against child’s 
estate, § 21, pp. 726, 727 

Discretion of father as to extent of education, § 
15, p. 692 

Dismissal of attorney by daughter charged with 
criminal offense, question for jury, § 20, p. 
715, n. 82 

Dissension of parents, effect, § 15, p. 690, n. 56 
Divorce, enforcement of obligation, § 15, p. 688 
Domestic relations court, jurisdiction of family 
court division of action or proceeding to com¬ 
pel parent to support child, § 20, pp. 707, 708 
Domicile or residence. 

Child outside of state, jurisdiction to make 
order for support, § 20, pp. 718, 719 
Parties, jurisdiction as affected by, § 20, p. 
708 

Duration, 

Allowance, § 20, pp. 718, 719 
Father’s duty, § 16, pp. 690, 691 
Duress, contract respecting support, § 15, p. 696, 
n. 31 

Duty as to support and education, $ 16, pp. 686- 
697 

Violation of order entitling father to right of 
visitation as not relieving him of duty to 
support, § 20, p. 718 
Darning ability. 

Children affecting mother’s duty to support, 
§ 15, p. 695 

Parent, amount of recovery dependent on, i 
20, p. 721 

Emancipation, ante 
Enforcement, 

Obligation, § 15^ p. 688 
Order for support, § 20, pp. 717, 718 
Equity power to enforce by attachment decrees 
for payment for support, § 20, p. 718, n. 17 
Estoppel, 

Against mother not relieving father of duty 
to support, § 15, p. 690 

Urge defense to action to compel support, § 
20, p. 709, n. 5 
Evidence, 

Actions to compel support or payment for 
necessaries, § 20, pp. 712-716 
Charging support on child’s estate, S 12, p. 
726 

Existence of trust fund, charging support on 
child’s estate, § 21, p. 724 
Extent of father’s duty, § 16, pp. 691, 892 
Failure to support, constituting constructive 
emancipation, $ 89 
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Support and education of children—Continued, 

Panaily court division of domestic relations court, 
Jurisdiction of action or proceeding to compel 
parent to support child, § 20, pp. 707, 708 
Father’s duties, § 16, pp. 68a-^ 

Violation of order entitling father to right of 
visitation as not relieving father of duty 
to support, § 20, p. 718 

Forfeiture by father of right to determine amount 
of support, § 20, p. 720, n. 52 
Grandparents, 

Compensation from child for support of 
grandchild, § 21, p. 726 

Defense to father in prosecution for nonsup¬ 
port, § 93, p. 829 
Duty, § 19 

Father not relieved of duty because of grand¬ 
parents’ support, § 15, p. 690, n. 60 
Persons in loco parentis, § 73 
Guardians, 

Nomination of guardian not constituting 
waiver of claim to future support by 
father, § 15, p. 694, n. 9 

Parties in action to compel support or pay¬ 
ment for necessaries, § 20, p. 710 

High school attendance of child as exceptional 
circumstance warranting extension of allow¬ 
ance, S 20, p. 718, n. 26 

Hospital fees, necessaries, § 18, p. 703, n. 27 
Husband or wife of child, parent’s nonliability, § 
18. 

Implied, 

Agency of mother to pledge father’s credit for 
necessaries furnished minor children, § 
16, p. 702 

Contracts, § 16, pp. 700-702 
Promise to pay for necessaries, 

Allowing child to receive or retain neces¬ 
saries, § 16, pp. 700, 701 
Evidence, § 20, p. 714 

Imprisonment of father not relieving him of duty 
to support, § 15, p. 689, n. 47 
Inability of parent, charging support on child’s 
estate, § 21, pp. 724, 726 

Incapacity of adult child, burden of proof, § 20, 
p. 713 

Income of child’s land precluding mother from 
recovering for support, § 21, p. 724 
Incompetent adult children, § 17 
Independent means possessed by children, effect 
on parents’ liability, § 15, pp. 694, 695 
Insane, 

Adult child confined in hospital, § 17, p. 705, 
n. 54 

Widow not obliged to support child, § 15, p. 
691, n. 74 

Installment payments, arrears, § 20, p. 719 
Instructions, action to compel support or payment 
for necessaries, § 20, pp. 715, 716 
Insurance premiums deducted from parent’s gross 
earnings to ascertain net earnings, § 20, p. 721 
Interest of child in recovery for father’s death 
chargeable with support, § 21, p. 724 
Invalid adult child, parents’ obligation enforce¬ 
able by suit in equity, § 20, p. 707 


Support and education of children—CJontlnued, 

Issues, proof and variance in actions to compel 
support or payment for necessaries, § 20, 
p. 712 

Joint and several obligation of parents to support, 
§ 16, p. 693 

Joint liability of father and mother for necessaries 
furnished, § 16, p. 698, n. 63 
Judgment or decree. 

Action to compel support or payment for 
necessaries, § 20, pp. 716-720 
Appropriation of children’s estate, § 21, p. 726 
Relieving father of duty, § 15, pp. 688-690, 694 
Jurisdiction, 

Actions to compel support or payment for nec¬ 
essaries, § 20, pp. 707-709 
Proceeding to have child’s estate applied to 
maintenance, § 21, p. 726 
Suits for maintenance or support, § 13, pp. 
669, 670 

Juvenile court. Jurisdiction of action or proceed¬ 
ing to compel parent to support child, § 20, 
pp. 707, 708 

Labor of child, value equal to value of mainte¬ 
nance, § 21, p. 724 

Law governing father’s obligation, § 15, p. 689, jl 
47 

Legal obligation, § 15, p. 687 
Legal services. 

Defense of habeas corpus proceeding by fa¬ 
ther for custody of child, defense, f 20, 
pp. 709, 710 
Necessaries, § 16, p. 703 

Liability, § 15, pp. 686-703 

Necessaries, generally, ante 
Limitation of actions, charging support on child’s 
estate, § 21, p. 726 
Luxuries § 20, p. 720, n. 52 
Marriage, 

Child, 

Burden of proof, § 20, p. 713 
Contract by father to support child after 
marriage, § 15, p. 697 
Emancipation, § 15, pp. 687, 688; § 89 
Performed under laws of foreign government, 
jurisdiction of proceeding to compel sup¬ 
port, § 20, p. 708, n. 81 

Validity of parents’ marriage affecting pro¬ 
ceedings for support, § 20, p. 708 

Medical care, attention and services, generally, 
ante 

Mentally retarded child, father’s duty to support 
child in state institution, § 15, p. 689, n. 46 
Minimum education necessary to avoid penal lia¬ 
bilities, § 15, p. 687, n. 38 
Misappropriation of money by child, parent’s 
promise to repay as unenforceable, § 16, p. 
698 

Misconduct, 

Father causing child to leave home, liability 
for necessaries furnished, § 16, p. 699 
Mother, 

Defense to prosecution for failure to sup¬ 
port, § 93, p. 829 

Obligation to support as affected by, § 15, 
p. 693 
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Support and education of children—<)ontinued, 

Modification of judgment, order or decree, § 20, 
p. 719 

Moot case, circumstances, § 20, p. 722, n. 73 

Moral obligation, § 16, p. 687 

Mother leaving home, causes, § 15, pp. 693, 694 

Mother’s, 

Action for necessaries furnished, § 20, p. 707 

Duties, § 15, p. 688-694 

Rights, 

Allowance out of property of children for 
their support and education, § 21, pp. 
723, 724 

Charging support on child’s estate, § 21, 
pp. 723, 724 

Support of child, § 20, p. 714, n. 68 
Nature and extent of support, § 15, p. 687 
Necessaries, generally, ante 
Needs of child not constituting measure of father’s 
obligation, § 15, p. 692, n. 77 
Neglect to support child as offense. Abandonment 
or neglect to support child as offense, gener¬ 
ally, ante 
Neglected child,’ 

Evidence, § 20, p. 714, n. 68 
Jurisdiction of actions, § 20, p. 709 
Net earnings of parent, deductions allowable to 
ascertain, § 20, p. 721 

Notice of nonliability for debts as not relieving 
father from liability for necessaries, § 16, p. 
699 

Offense in refusal to educate, § 92, p. 824 
Omission of duty by parents as basis for implied 
promise to pay for necessaries furnished, § 
16, p. 700 

Operation and effect of judgment or order, § 20, 
p. 717 

Orphan voluntarily supported by third person, lia¬ 
bility of parent’s estate, § 16, p. 701 
Partial, 

Failure to support, offense, § 92, p. 824 
Support by mother not relieving father of ob¬ 
ligation, § 16, p. 693, n. 94 

Parties, 

Actions to compel support or payment for 
necessaries, § 20, p. 710 

Proceeding against child’s estate for allow¬ 
ance for support, § 21, p. 726 
Payment of previous similar charges as evidence 
of authority to bind father for account sued 
on, § 16, p. 701 

Pecuniary condition of parent, admissibility in 
action for necessaries furnished, § 20, p. 713 
Pending matrimonial action, effect on jurisdiction 
of action to compel support, § 20, p. 709 
Pension fund, deduction for support of child, § 20, 
p. 718 

Personal injuries, child^s estate consisting of, 
allowance for support, pleading, § 21, p. 726 
Persons, 

Entitled to sue to compel support or payment 
for necessaries, § 20, p. 710 
In loco parentis, $ 73 

Place at which father liable, § 15, p. 689, n. 46 
Plea in action or proceeding to compel support, 
§ 20. pp. 711, 712 


Support and education of children—Continued, 
Pleading, 

Actions to compel support or payment for 
necessaries, § 20, pp. 711, 712 
Charging support on child’s estate, 8 21, p. 726 
Pledge of father’s credit for necessaries, implied 
agency of mother, § 16, p. 702 
Poor man’s court, jurisdiction of action or pro¬ 
ceeding to compel parent to support child, § 

20, p. 708, n. 78 

Potential earning power of father as test of obli¬ 
gation to support, § 15, p. 691, n. 75 
Poverty of insane widow, obligation to support 
nonexisting, § 15, p. 691, n. 74 
Preliminary, 

Application for counsel fees, etc., pendente 
lite, evidence, § 20, p. 714 
Order for maintenance, counsel fees or suit 
money, § 20, pp. 719, 720 
Presumptions and burden of proof. 

Action for board, emancipation or marriage 
of child, § 20, p. 713 
Action to compel support, § 20, p. 712 
Child sent to school by mother, § 20, p. 713 
Continuance of authority to bind parent for 
necessaries, § 16, p. 699 

Contract for payment of support, § 20, p. 712; 
§ 25 

Incapacity of adult child, § 20, p. 713 
Primary duty of father, § 16, pp. 688-690 
Private school, necessary, § 16, p. 703, n. SI 
Proceedings for allowance, charging support on 
child’s estate, § 21, pp. 726, 727 
Process in action to compel support or payment 
for necessaries, § 20, pp. 710, 711 
Professional education, ' 

Father’s duty, § 15, p. 692 
Necessary, § 16, p. 703, n. 31 
Promise by child to pay for support, validity, § 

21, p. 725 

Property settlement, pleading in wife’s action on, 
§ 20, p. 711 

Proxy marriage, liability for child’s support, § 
20, p. 708, n. 81 
Questions of law and fact. 

Nature and extent of support and education, 
§ 15, p. 687 

Parent’s liability, § 20, p. 715 
Ratification by parent of child’s acts, 

Evidence, § 20, p. 713 
Necessity of pleading, § 20, p. 712 
Reciprocal duties, § 2, p. 629 
Reduction of arrears, § 20, p. 719 
Reimbursement of child’s estate for money used 
for support, § 21, p. 725 
Religious education, § 9 

Remedies for enforcement of obligation, § 15^ pi 
688 

Removal of child to another state not requiring 
vacation of order for support, § 20, p. 719 
Retroactive effect of order for support, § 20, pl 717 
Revenues of property of children, § 21, p. 72Z 
Review in actions to compel support or payment 
for necessaries, § 20, p. 722 
Revival of satisfied decree, § 15, p. 688, n. 43 
Right to services and earnings, 

Arising out of duty to support, § 29 
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Support and education ot children—Continued, 

Right to services and earnings—Continued, 
Contingent on furnishing of support, § 36 
Sale of realty of father, § 20, pp. 717, n. 12 
Savings bonds not deducted from gross earnings 
to determine net earnings, § 20, p. 721 
Secondary liability of mother, § 15, pp. 692, 693 
Security for future compliance with support or¬ 
der, § 20, p. 718 

Separation agreement, generally,, ante 
Separation of parent, § 15, pp. 693, 694 
Sequestration proceedings to compel support, § 
20, p. 718, n. 17 

Service by publication, action to compel support, 
§ 20, p. 711, n. 20 

Sick benefit dues, deduction from gross earnings 
to ascertain net earnings, § 20, p. 721 
Single petition for family in action to compel 
support, § 20, p. 711, n. 23 
Social security tax deducted from parent’s gross 
earnings to determine net earnings, § 20, p. 
721 

Special interrogatories, action to compel support 
or payment for necessaries, § 20, p. 716 
State institution Inmate, father’s duty to support, 
§ 16, p. 689, n. 46 

State’s interest in contract between parents re¬ 
lating to support, § 15, p. 696, n. 81 
Stepparents, § 80, pp. 808-810 
Statutory provisions, ante 
Suit in equity to compel support or payment for 
necessaries, effect of criminal statute, § 20, 
p. 707, n. 66 

Summary judgment in action against father for 
breach of contract to support, § 20, p. 716 
Surgical operations constituting necessaries, § 16, 
p. 703, n. 27 

Termination of allowance, § 20, pp. 718, 719 
Third persons, liability of parent to, § 16, pp. 697- 
703 

Trial in action to compel support or payment for 
necessaries, § 20, pp. 715, 716 
Trusfr fxmd, chargeabllity for support, § 21, p. 724 
Tuition, mother’s liability, § 20, p. 713 
Tuning of piano, necessary, question for jury, § 
20, p. . 715, n. 82 

Unborn children, generally, post 
Unfavorable reputation of mother not relieving 
father of duty to support children, § 15, p. 
695, n. 22 

Union dues deducted from parent’s gross earnings 
to determine net earnings, § 20, p. 721 
Vacation of order, for support, § 20, p. 719 
Value of necessaries, evidence, § 20, p. 713 
Varying needs of each child, § 15, p. 692, n. 77 
Venue, action or proceeding to compel support, $ 
20, pp. 707-709 
Visitation, generally, post 
Voluntary, 

Appearance of parent giving court jurisdic¬ 
tion of action to compel support, § 20, p. 

711 

Support by, 

Mother, effect on father’s duty, § 16, p. 
698, p. 56 

Relatives or others, effect on parent’s 
obligation, § 16, p. 701 


Support and education of children—CJontlnued, 
Voluntary—Continued, 

Surrender of custody affecting liability for 
necessaries furnished, § 16, p. 699 

Waiver of right to receive support, § 15, p. 690 
Weekly allowance to child not exempting parent 
from liability for necessaries, § 16, p. 700 
Weight and sufficiency of evidence in action to 
compel support or payment for necessaries, § 
20, pp. 714, 715 

Widow’s separate estate, application toward sup¬ 
port, § 15, p. 691, n. 72 

Wife living with husband not liable for neces¬ 
saries, § 16, pp. 701, 702 

Wills, court without power to compel parent to 
provide in, § 15, p. 688, n. 43 
Withholding tax deducted from parent’s gross 
earning to ascertain net earnings, § 20, p. 721 
Writ of seizure to enforce order, § 20, p. 718 
Written account, necessity, actions to compel sup¬ 
port or payment for necessaries, § 20, p. 715 

Support of parent or grandparent by child, §§ 23-27, 
pp. 727-730 

Children’s contracts between themselves for sup¬ 
port of parent, § 26 
Contracts for support, § 26 
IXity and liability of child, § 24 
Evidence, contract or understanding for payment 
for support, § 25 

Gift in consideration of promise to support, § 60, 
p. 767 

Moral duty, § 24. p. 728, n. 55 
Right of child to recover for support, etc., fur¬ 
nished, § 25 

Support of wife’s parents by husband, § 27 

Support of stepparent by stepchild, § 81 

Sureties, bond securing payments for support of child, 
§ 98, pp. 848, 849 

Surgeons, father’s right to suggest names of surgeons 
to whom mother might take child for advice, § 
11, p. 639, n. 33 

Surgical operations constituting necessaries, § 17, p. 
703, n. 27 

Surrender, 

Child to third persons, liability for necessaries 
furnished, § 16, p. C99 

Effect of surrender of custody, § 12, pp. 663-665 
Legal right to custody, validity, § 11, p. 643 

Symbolic delivery of gift between parent and child, 
sufficiency, § 60, p. 770 

Tax, 

Avoidance, presumption of gift, § 60, p. 774, n. 37 
Return after alleged gift, evidence, § 60, p. 779, n, 
16 

Temporal welfare of child, controlling element In de¬ 
termining custody, § 12, p. 652 

Temporary absence or neglect of child, offense, § 92, 

p. 822 

Temporary custody of children, § 11, p. 642 
Ex parte order for, § 13, pp. 671, 672 
Persons in loco parentis, § 73, p. 805, n. 87 

Tenants in common, stepchildren, presumption of gift, 
§ 85 

Termination, 

Agency of child for parent, § 62, p. 792 
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Termination—Continued, 

Contract for services of child on father*s death, 
§ 31 

Rights and obligations, § 3 

Parents* right to child*s earnings, § 36 
Third persons, 

Conveyance to child and consideration paid by 
parent, presumption of gift, § 60, p. 774 
Custody and control of children, ante 
Funeral services, father’s liability for escpenses, 
§ 22 

Gift between parent and child made through, § 60, 
p. 770 
Parent’s, 

Liability for support to children furnished 
by third persons, § 16, pp. 697-703 
Transfer of right to child’s services, § 31 
Services to stepchild, stepfather’s liability, § 79 
Title, pleading in proceeding to determine custody of 
children, § 13, p. 673 
Torts, 

Child’s action against parent, § 61, pp. 787-790 
Enticing away or harboring child, elements of 
tort, § 101, pp. 853, 854 

Involuntary or unintentional tort by parent, 
child’s action, § 61, p. 788, n. 98 
Parent’s, 

Action against child, § 61, pp. 785-787 
Liability for torts of child, §§ 65-69, pp. 795- 

803 

Actions, § 69, pp. 800-803 

Acts of child as agent of parent, § 67 

Evidence, 

Action against parent, § 69, pp. 801, 
802 

Admissibility, § 69, p. 801 
Negligence of parent as cause of injury, 

§ 68, pp. 798-800 

Pleading in action against parent, § 69, 

pp. 800, 801 

Trial of action against parent, § 69, pp. 

802, 803 

Personal to child, parents’ right of action, § 41, 
p. 742 • 

Towns, prosecution of proceeding against parent for 
nonsupport of children, § 94 
Transfer, 

Custody and control of children, ante 
Stock on books of corporation as gift, sufficiency, 
§ 60, p. 773 

Transitory right to determine custody of children, § 
13, p. 071, n. 42 
Transportation, 

Expenditure for transporting Injured child not 
recoverable, § 55, p. 758, n, 31 
Minors or apprentices on outward bound vessels, 
statutory penalty imposed on masters, § 101, 
p. 864 
Trespass, 

Action for injuries to child, § 48 
Enticing away or harboring child, evidence, § 101, 
p. 856 

Remedy of parent to recover damages for taking 
away of child, § 101, p. 865 

Trial, 

Abandonment or neglect to support child as of¬ 
fense, § 98, pp. 842-844 


Trial—Continued, 

Custody proceedings, § 13, pp. 678-680 
De novo, prosecution for abandonment or neglect 
to support child, § 98, p. 850 
Enticing away or harboring child, § 101, p. 856 
Services of child, action for, § 39, pp. 739, 740 
Support and maintenance, action for, § 20, pp. 715, 
716 

Trusts, 

Gift made on trust, burden of proof, § 60, p. 773 
Parent’s right to custody of minor child in nature 
of personal trust, § 11, p. 636 
Support charged on trust fund for child’s support 
and education, § 21, p. 724 

Tuition, infant without guardian and living with 
mother, liability, § 20, p. 713 
Tutoring, implied agency of child for parent In pro¬ 
curing tutoring in vacation, § 62, p. 792 
Unborn children, 

Abandonment or neglect to support, % 91, p. 820; 
§ 92, pp. 824, 825 

Child born after separation^ as defense, | 93, 
p. 831 

Sufficiency of information, § 96, p. 836, n. 36 
Amount of recovery in action to compel support, 
§ 20, p. 721, n. 65 

Injuries, parents’ right of recovery, § 41, pp. 744, 
745 

Mother’s authority to contract away support, § 
15, p. 696, n. 27 

Uncle, custody of chUdren, rights of parents, § 11, pp. 
640-642 

Unconditional emancipation. Emancipation, generally, 
ante 

Undertaking, securing periodic payments for support 
of neglected child, 5 98, pp. 848, 849 
Undue influence. 

Contracts between parent and child, burden of 
proof, § 59 
Defined, § 60, p. 768 

Gifts between parent and child, § 60, p. 768 
Burden of proof, § 60, pp. 776, 777 
Evidence, § 60, pp. 77^ 782 

Unequal distribution of property, gifts, presumptions 
and burden of proof, § 60 p. 777 
Unfamiliar surroundings, removal affecting disposi¬ 
tion of custody, § 12, p. 652, n. 49 
Unfitness. Fitness, generally, ante 
Union dues, deduction from parent’s gross earnings 
to determine net earnings for purpose of sujpiport, 
I 20, p. 721 

Unlawful employment, injuries to child, § 52, p. 755 
Usufructuary interest, parent’s interest in child’s 
property, § 56, pp. 763, 764 
Vacation, 

Implied agency of child for parent in procuring 
tutoring in, § 62, p. 792 
Judgment or order, 

Prosecution for abandonment or neglect to 
support child, § 98, pp. 847, 848' 

Support order, § 20, p. 719 
Work by minors not resulting in emancipation, 

. § 88, p. 813, XL 11 
Variance, 

Abandonment or neglect to support child as of¬ 
fense, § 06, p. 837 
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Variance—Continued, 

Action to comp^ support or payment for neces¬ 
saries, § 20, p. 712 

Varying needs of each child, father’s duty to support 
dependent on, § 15, p. 692, n. 77 

Venue, 

Abandonment or neglect to support child, venue 
not required to be mentioned in instruction, 
198, p. 843, n. 45 

Action or proceeding to compel parent to support 
child. § 20, pp. 707-709 

Proceedings to determine custody, § 13, pp. 668-671 

Verdict, abandonment or neglect to support child as 
offense, § 98, p. 844 

Violation of law by parent affecting right to custody, 
§ 12, p. 663 

Visitation, 

Agreement that grandparents should have visita¬ 
tion in consideration of claim for support, 
etc., validity, § 11, p. 643, n. 68 
Determination or provision in support proceeding, 
§ 20, p. 717 

Grandparents’ visitation right, § 8; § 13, p. 683, 
n. 96 

Parent’s right to visit child given into custody of 
another person, § 8 

Rights of unsuccessful parent desiring custody, § 
13, p. 683 

Support contingent on visitation of child, § 15, p. 
695, n. 22 

Violation of order entitling father to right of 
visitation as not relieving father of duty to 
support, § 20, p. 718 

Voluntary, 

Abandonnient of employment, effect in prosecu¬ 
tion for abandonment or n^lect to support 
child, § 98, p. 846, n. 72 

Appearance of parent giving court jurisdiction 
of action to compel support, § 20, p. 711 
Emancipation. Emancipation, generally, ante 
Support of child by. 

Mother, effect on father’s liability for neces¬ 
saries furnished, § 16, p, 698i, n. 66 
Relatives or others, effect on parent’s obliga¬ 
tion to support, § 16, p. 701 

Surrender of custody affecting liability for neces¬ 
saries furnished, § 16, p. 699 

Wages of child. Services and earnings of child, 
generally, ante 

Waiver, 

Actions for injuries to child and loss of services, 
§ 43 

Children’s right to receive support from father, § 
15, p. 690 

Child’s waiver of right of action for injuries as 
not precluding par^t from suing, j 43, p. 748 
Claims by or against child, parent’s authority, § 
68 

Objections to custody award, § 13, p. 684 
fraternal authority, failure to comply with duties^ 
§3 

Right of action for enticing away or harboring 
child, i 101, p. 853 


Walking, 

Highway without sidewalks, contributory negli¬ 
gence of parent for injuries to child, § 46, 
p. 752 

School along railway track, contributory negli¬ 
gence of parent, § 46, p. 762 

Wanton acts, child’s tort action against parent, § 61, 
p. 788,.n. 98 

War record of father, custody as affected by poor war 
record, § 12, p. 659, n. 10 

Warrant of. 

Arrest, abandonment or neglect to support child, 
§ 94 

Seizure of property of parent failing to support 
child, § 94 

Weapons, parent’s liability for injuries caused by 
child, negligence of parent as cause of Injury, § 
68, p. 798 

Weekly allowance. 

Emancipation, § 88, p. 813 
Exemption of parent from liability for necessaries, 
§ 16. p. 700 

Weight and sufficiency of evidence. 

Abandonment or neglect to support child, § 97, pp. 
840-842 

Agency of child for parent, § 63 
Custody proceedings, § 13, pp. 676-678 
Enticing away or harboring child, § 101, p. 866 
Gifts between parent and child, § 60, pp. 778-785 
Injuries to child and loss of services, action for, 
§ 52, pp. 756, 757 

Services rendered by child, action for, § 39, p. 739 
Support or payment for necessaries, action to 
compel, § 20, pp. 714, 715 
Torts of child, action against parent for, § 69, p. 
802 

Welfare agencies. 

Financial assistance in supporting child not pre¬ 
cluding existence of in loco parentis rela¬ 
tionship, § 72 

Spending money on children, admissibility of evi¬ 
dence in prosecution for abandonment or neg¬ 
lect to support, § 97, p. 839, n. 99 

Welfare of child, custody affected by, § 12, pp. 646- 
654 

wife’s parents, support by husband, f 27 

Willful, 

Acts of child, evidence in action by parent for 
child’s services, § 39, p. 739 
Defined, § 92, p. 823, n. 63 

Neglect of child, abandonment or desertion as 
unnecessary to constitute offense of, § 92, 
p. 821, n. 35 

Wills, 

Custody disposed by will, § 11, p. 645 
Provision for support and education, court with¬ 
out power to compel parent to provide, § 15, 
p. 688, n. 43 

Wishes of child determining custody, § 13, p. 679 

Withholding tax, deduction from parent’s gross earn¬ 
ings to ascertain net earnings for purpose of sup¬ 
port § 20, p. 721 

Wrongful eviction, parent’s recovery of damages for 
humiliation endured by minor children, § 55, p. 
671, n. 74 
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Adjourned meetings of deliberative bodies, § 4 
Adjournment of meeting, 

Deliberative body, motion for, § 6, p. 873 
Number of members required to adjourn, § 5, p. 
872 

Adoption of rules, procedure for deliberative body, § 3 
Number of votes required to adopt, § 5, p. 874 
Amendment of resolution, § 5, p. 876 
Amendment to motion, voting on, § 5, pp. 875, 876 
Business, 

Conduct of business of deliberative bodies, § 5, pp. 
871-876 

Which may be transacted at adjourned meetings 
of deliberative bodies, § 4 

Calling to order meeting of deliberative body, § 5, p. 
871 

Casting vote, § 5, p. 876 

Conduct of business of deliberative bodies, § 5, pp. 

871-876 

Constitution, 

Deliberative bodies, |§ 2, 3 
Rule of parliamentary law distinguished from, § 1 
Construction of motion, § 5, p. 873 
Debates, rules governing, § 6, p. 871 
Declining to vote at meeting, § 5, p. 874 
Definition, § 1 

Casting vote, § 5, p. 876 
Motion, § 5, p. 873 

Diminution of number of members affecting quorum, 
§ 5, p. 872 

Disqualification of member to vote by interest, § 6, 
p. 874 

Disqualified members not counted in determining 
quorum, § 5, p. 872 

Dissolution of deliberative body by incoming members, 

§ 2 

Division of membership in determining number of 
votes, § 6, p. 875 
Election, 

Member casting ballot for himself, § 5, p. 874 
New oflBicers of deliberative body, § 2 
Indefinite postponement of question, effect of, § 5, p. 
873 

Majority of votes required to carry proposition, § 5, 
pp. 873, 874 

Meetings of deliberative bodies, §§ 4, 5, pp. 870-876 
Minutes of previous meeting, effect of adoption, § 5, 
p. 873, n. 76 

Modification of rules adopted by deliberative body, § 3 
Motions, § 6, p. 873 

Amendments, voting on, § 5, pp. 875, 876 
Reconsideration of decision of deliberative body, 
§ 5, p. 876 

Substitute motion, voting on, § 5, p. 875 
Nature and effect of rules adopted by deliberative 
body^ § 3 

New members of deliberative bodies, § 2 
Notice of adjourned meetings of deliberative bodies, 
§ 4 

Number of votes required to carry proposition, § 5, 
pp. 873, 874 


OflBicers of deliberative body, § 2 
Organization of deliberative bodies, |§ 2, 3 
Pecuniary interest of member disqualifying member 
from voting, § 6, p. 874 
Presiding oflBlcer, 

Counting oflBcer in reckoning quorum, § 5, p. 873 
Deliberative body’s presiding officer, powers o^ 
S 2 

Meetings called to order by, § 6, p. 871 
Resignation affecting tellers* authority, 8 p. 875 
Result of vote announced by, § 5, p, 875 
Voting by, § 6, p. 875 

Presumption, 

Continuance of quorum, § 5, pp. 872, 873 
Voting by members of deliberative body, § 5, p. 873 

Pro tempore presiding officer, selection of, § 5, p. 871 
Quorum at meetings of deliberative body, § 5, pp. 871- 
873 

Reconsideration, 

Action of deliberative body, number of votes re^ 
quired, § 5, p. 874 

Decision by deliberative body, § 6, p. 876 

Renewal of motion to adjourn meeting of deliberative 
body, § 6, p. 873 
Resolutions, 

Amendment of, § 6, p. 876 
Defined, § 5, p. 873, n. 75 
Result of vote, determination of, § 5, p. 875 
Review by courts of proceedings of deliberative bodies, 
§ 6 

Revocation of rules of procedure of deliberative body, 
13 

Number of votes required to revoke, § 6, p. 874 
Rule of parliamentary law defined and distinguished, 
§ 1 

Rules of procedure. 

Adoption and revocation of rules of deliberative 
body, § 3 

Deliberative bodies, adoption or revocation, num¬ 
ber of votes required to adopt or revoke, § 6, 
p. 874 

Second vote by presiding officer, § 5, p. 875 
Special meetings of deliberative bodies, § 4 
Substitute motions, voting on, § 5, p. 876 
Suspension of rules, 

Deliberative body’s rules, number of votes re¬ 
quired to suspend, § 5, p. 874 
Requiring motion for reconsideration to be made 
by person voting with majority, § 5, p. 876 

Tabling motion, eflfect of, § 6, p. 873, n. 76 
Tellers, authority of, § 6, p. 876 
Tie votes, presiding officer’s right to vote in case of, 8 
6, p. 875 

Time for consideration of motion, 8 5, p. 873, n. 77 
Vacancy in membership affecting quorum, 8 5, p. 872 
Voting at meetings of deliberative body, § 6, pp. 873- 
875 

Waiver of rules of procedure adopted by deliberative 
body, 8 3 
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Abandonment of class addon, S 
Abatement of action, 

Demurrer on ground of misjoinder of parties de¬ 
fendant affected by statute providing for 
abatement for misjoinder, § 138, pp. 1143, 
1144 

Misnomer and misdescription as ground, § 148 
Motion to abate raising objection to misjoinder 
of parties defendant, § 138, p. 1142 
Waiver of misjoinder of parties defendant by 
failure to move to abate, § 39 
Accounts, Joinder of plaintiffs in action on two ac-' 
counts, § 17, p. 932, n. 8 
Additional parties, 

Bringing In new parties, generally, post 
Glass suits, § 16 

Intervention, generally, ante . | 

Adoption of action by person with legal title as his 
own action, § 6, p. 901 . 

Adverse party, 

Additional defendants brought in by original de¬ 
fendant, § 81, p. 1064 

Third-party defendant and original defendant, § 
81, p. 1067 

Affidavit of defense as mode of raising objection, § 
104, p. 1101 
Agents, 

Amendment so as to maintain suit in own right, 

S 158 

Bringing in agent for party liable to defendant, 

S 74, p. 1037 

Joinder of agent as defendant in altemative, § 37, 
p. 964 

Alternative relief, Joinder of defendants under codes 
and practice acts, f 37, pp. 964, 955 
Amendment of parties and defects, | 61; §S 154r-159, 
pp. 1154-1166 

Assumed names, amendment designating real 
names, § 156, pp. 1161,1162 
Bringing in new parties, generally, post 
Change of parties, amendment effecting entire 
change, § 154 

Change of position as plaintiff or defendant, § 52 
Changing character or capacity in which party 
sues or is sued, § 158 

nhflTiging declaration charging defendant Jointly 
to one charging him Jointly and severally or 
severally, § 159 

Construction of statutes permitting amendment, 

§ .154 . 

Corporation, 

Amendment in action against corporation to 
show actions against partnership, § 156, 

pp. 1160, 1161 

Amendment to show corporate status, $ 156, 

pp. 1160,1161 

Da^ of action on amendment changing capacity 
in which person is sued, § 158 


Amendment of parties and defects—Continued, 
Discretion of court, § 154 
Effect of amendment. 

Correcting misnomer of misdescription, § 156, 

p. 1160 

Nominal and use-plaintiffs, § 157 
Ez parte amendment of misnomer of plaintiff, § 
166, p. 1169 

Female marrying pending action, defect in order 
changing name, § 156, p. 1157 
Fictitious names, amendment designating true 
name, § 156, pp. 1161, 1162 
Hearing on motion to allow amendment of mis¬ 
nomer, § 156, p. 1159 

Interlineation in pleading as method of correct¬ 
ing misnomer or misdescription of parties, § 
156, p. 1159 

Joint or several character of liability, § 159 
Laches barring amendment to correct misnomer 
or misdescription, § 156, p. 1160 
Leave of court, § 156, p. 1159 

Nominal plaintiff, inserting name of, § 157 
Legal entity, amendment correcting, § 156, pp. 
1157, 1158 

Liberal allowance of amendment to cure, S 154 
Method of amendment, § 156, p. 1159 
Misjoinder, amendment explaining, g 154 
New cause of action, amendment introducing, g 164 
Changing character or capacity in which 
person sues or is sued, § 158 
Next friend, amendment showing infant is suing 
without next friend, g 157 
Nominal plaintiffs, § 167 

Nonexistent entity, action brought against, g 156, 
p. 1158 

Nonjoinder of parties. 

Amendment excusing nonjoinder, g 154 
Cured by amendment, g 129 
Notice of amendment correcting name of party, 
g 156, p. 1159 
Order of court, g 154 

Amendment to cure misnomer, g 156, p. 1159 
Parties, amendment to show status, g 166, pp. 
1160, 1161 

Partnership, amendment in action against part¬ 
nership to show action is against corpora¬ 
tion, g 156, pp. 1160,1161 
Relation back of amendment correcting misnomer 
or misdescription, g 156, p. 1160 
Service of amendment correcting misnomer or 
misdescription, § 156, pp. 1159, 1161 
Statutes, g 154; g 156, pp. 1159,1160 
Striking out parties, generally, post 
Substitution of parties, generally, post 
Time for amendment, g 80, p. 1053; g 154 

Changing character or capacity in which 
persbn sues or is sued, g 158 
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Amendment of parties and defects—Continued, 

Time for amendment—Continued, 

Correction of misnomer or misdescription, § 

166, p. 1160 

Nominal or use-plaintiff, § 157 
Trade-names, amendment designating real names, 

§ 166, p. 1162 

Unknown persons, amendment designating real 
names, § 156, pp. 1161,1162 
Use-plaintiffs, § 157 
Waiver, 

Notice of amendment to correct misnomer, $ 

156, p. 1159 

Objection to misnomer or misdescription of 
parties by amending pleadings, § 149 
Amendment of pleadings. 

Answer or plea, post 

Bringing in new parties by amendment Bringing 
in new parties, generally, post 
Counterclaim amended to bring in new parties, 

§ 82, p. 1070 

Defects cured by amendment. Amendment of 
parties and defects, generally, ante 
Intervention proceedings, § 71, p. 1017 
Bua sponte amendment as to nominal and use- 
plaintiffs on courts own motions, § 157 
Third-party defendants, 

Amendment to assert claims against, § 82, 
p. 1072 

Amendment stating action against, § 81, p. 

1063 

Waiver of objection of capacity to sue affecting 
necessity of amendment, § 109, p. 1114 

Answer or plea. 

Amendment of answer, 

Nonjoinder of parties defendant, § 125, p. 

1130, n. 78 

Objection of plaintiffs lack of capacity to 
sue, § 109, p. 1112 

Objection that plaintiff is not real party In 
interest, § 114 
Bringing in new parties, 

After bringing in additional parties, § 81, p. 

1064 

Claim against proposed new defendant, S 78 
Necessity for answering by new party, § 81, 
p. 1067 

New parties’ right to answer, J 81, p. 1066 
Objections to answer by additional parties, 

§ 81, p. 1066 

Petition to dismiss as to additional defend¬ 
ants, answer to, § 81, p. 1068, n. 42 
Scire facias to bring in, § 80, p. 1057 
Time to answer by new party, $ 81, pp. 1068, 
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Waiver of objections by answering to merits, 

§ 145 

Demurrer to answer raising objection to defect 
of parties plaintiff, f 119, p. 1121 
Intervention, post 
Joinder of parties, post 
New parties, 

Answer after bringing in, $ 81, p. 1064 
Demurrer by new party brought in by cross 
complaint, § 81, p. 1066 

Equitable plea bringing in new parties, § 77 
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Answer or plea—-Continued* 

Escrow agreement, persons who may be brought 
in in action to compel performance, § 74, p. 
1026, n. 2; p. 1027, n. 12 

Estoppel to bring in persons liable to party either 
wholly or in part, § 74, p. 1033 
Evidence of grounds on hearing application, § 80, 
pp. 1056, 1057 

Ex parte order, § 80, pp. 1056, 1058,1069 
Excuse for failure to make person defendant in 
first instance, § 80, p. 1067 
Existence of liability over affected, bringing in 
person against whom defendant may recover, 
§ 74, pp. 1040-1042 

Extension of time for filing application, § 75 
Fictitious name, bringing In party originally sued 
in fictitious name, § 74, p. 1025 
Foreign corporation, bringing in corporation over 
which court has no jurisdiction, § 74, p. 1043 
Form of application or motion, § 80, pp. 1054-1056 
Furtherance of justice as ground, § 74, p. 1025 
Necessity for answering, § 81, p. 1066, n. 15; 
p. 1067 

Bight to answer, § 81, p. 1066 
Time to answer by, § 81, pp. 1068,1069 
Objection to. 

Answer by additional party, § 81, p. 1066 
Bringing in new parties after answer, § 145 
Objections raised by, § 106 

Authority to sue, § 108, pp. 1110,1111 
Capacity to be sued, § 153 
Misjoinder. Joinder of parties, generally, 

post 

Names and description of parties, post 
Nonjoinder. Joinder of parties, generally, 

post 

Beal party in interest, objection that party is 
not, § 113, pp. 1116, 1117; § 153 
Verification of plea or answer raising objec¬ 
tions, § 106 

Capacity to sue, § 108, p. 1111 
Misnomer of parties, § 148 
Nonjoinder of. 

Defendant § 125, p. 1131 

Waiver of objection by failure to 
verify, § 126. 

Plaintiff, § 119, p. 1123 
Plaintiff is not real party in interest, $ 
113, p. 1117 

Want of capacity or authority to sue, § 108, 

pp. 1110, 1111 

Want of interest in plaintiff, § 113, pp. 1116, 
1117 

Petition to dismiss additional defendant, § 81, p. 
1068, n. 42 

Substitution of parties. 

After answer, § 86 
Petition for, § 87, p. 1083 
Time to answer after, § 89 
Waiver of objections by answering to merits. 

Intervention, substitution or bringing in new 
parties, § 145 

Misjoinder of parties defendant, | 139 
Misjoinder of parties plaintiff, § 133 
Misnomer or misdescription, § 149 
Nonjoinder of parties defendant, | 126 
Nonjoinder of parties plaintiff, § 120 
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Answer or plea—Continued, 

Waiver of objections by answering to merits— 
Continued, 

Party is not real party in interest, § 114 
Waiver of objections by failure to answer or in¬ 
sufficient answer, 

Authority to sue, § 109, pp. 1113,1114 
Misjoinder of parties defendant, § 139 
Misjoinder of parties plaintiff, § 1^ 

Misnomer or misdescription, § 149 
Nonjoinder of parties defendant, § 126 
Nonjoinder of parties plaintiff, § 120 
Plaintiff is not party in interest by failing 
to answer, § 114 

Want of authority or capacity to sue, § 109, 
p. 113 

Appearance, 

Intervention, post 

Misnomer cured by general appearance, § 152 
Nonjoinder of parties defendant cured by ap¬ 
pearance, § 129 
Waiver, 

Nonjoinder of parties who should be before 
court either as plaintiffs or as defend¬ 
ants, § 130 

Notice of amendment to correct misnomer by 
appearance, § 156, p. 1159 
Objection to misjoinder of party plaintiff by 
appearance, § 133, p. 1139, n. 39 
Objection to misnomer or misdescription by 
appearance, § 149 

Appellant, plaintiff as meaning, § 1, p. 894 
Applications. Motions or applications, post 
Arrest of judgment. 

Amendment to correct misnomer after motion in 
arrest, § 156, p. 1160 

Bringing in new parties on hearing of motion for 
arrest, S 75 
Assignments, 

Beneficial owner required to produce assignment 
under which he claims suit for his use, § 7, 
p. 905 

Bringing in new party, 

Assignee as, § 74, p. 1028, n. 22 
Counterclaim bringing in new parties, § 82, 
pp. 1070, 1071 

Notice to assignor to defend, § 83 
Pendente lite assignee, § 74, p. 1030 
Claim to beneficiary as condition to bringing ac¬ 
tion for use and benefit of another, § 7, pp. 
907, 908 

Defense that plaintiff is not real party in interest 
in action on, § 113, pp. 1116,1117 
Intervention by assignee, § 63, p. 975; § 59, pp. 
990, 992 

After settlement of case between original par¬ 
ties, § 63, p. 999 

Note, right to intervene, § 59, p. 992 
Intervention by assignor of claim or cause of ac¬ 
tion, § 59, p. 989 

Intervention in action on assigned claim, § 55, p. 
980, n. 67 

Joinder of several assignees as plaintiffs in ac¬ 
tion imder codes, § 27, p. 944, n. 73 
Judgment by use-plaintiff, amendment of plead¬ 
ing to make assignee both legal plaintiff and 
use-plaintiff, § 167 


Assignments—Continued, 

Nonjoinder of parties cured by relinquishment of 
interest under assignment, § 123, p. 1126, 
n. 19 

Notice to assignor to defend, § 83 
Pendente lite assignee. 

Application for intervention by after settle¬ 
ment of case, § 63, p. 999 
Right to intervene, § 69, p. 990 
Plaintiffs, 

Claim to beneficiary as condition to bringing 
action for use and benefit of another, § 
7, pp. 907, 908 

Use-plaintiff as assignee of legal plaintiff, 
§ 7, p. 906, n. 14 

Use-plaintiff in action on . assigned contract, 
§ 7, p. 904 

Representative action precluded by assignment 
to plaintiff in such suit, § 13, p. 922 
Substitution of assignee as party, 

Discretion of court, § 85, p. 1081, n. 7 
Pendente lite assignee, § 85, pp. 1078, 1079 
Use-plaintiff, 

Action on assigned contract, § 7, p. 904 
Assignee of rights of legal plaintiff, § 7, p. 
905, n. 14 

Assignment for benefit of creditors, plea misjoinder of 
party defendant must allege bona fides, § 125, 
p. 1130 
Associations, 

I Members suing as trustees of express trust, § 11^ 

I p. 916, n. 75 

j President as party to action, § 1, p. 888, n. 31 
I Waiver of objection of lack of capacity to be sued, 
§ 163 

Assumed names, § 96 

Amendment designating real names, § 166, p. 1162 
Assumpsit, joinder of plaintiffs at common law for 
advances made under sealed contract, § 19 
Attachment of property recovered as property of nomi¬ 
nal plaintiff, § 7, p, 908, n. 66 
Attorney in fact, commencement of suit in name of, 
§ 102 
. Attorneys, 

Affidavit supporting motion or application to bring 
in new parties made by attorney, § 80, p. 1055 
Bringing in attorney as new party, § 74, p. 1025 
Contingent fees, attorney receiving as party plain¬ 
tiff, § 6, p. 902, n. 51 

Demurrer raising objection of attorney’s authority 
to sue in plaintiff’s name, § 106, p. 1109 
Intervention by attorney interested in upholding 
judgment, § 57, p. 984, n. 91 
Notice of motion to bring in additional party 
addressed to attorney, § 80, p. 1065, n. 49 
Service of complaint in intervention on, § 67, p. 
1005, n. 97 

Waiver of misjoinder of parties defendant. by 
admission of counsel, § 139 

Authority to sue, objection raising want of authority, 
§§ 107-111, pp. 106-1114 

Bankrupt joint contractor, necessity for joining at 
common law, § 43 
Beneficial Interest of owner, 

Amendment of defects in action brought by per¬ 
son beneficially interested, § 167 
Insufficient to maintain action, § 6, pp. 901, 902 
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Beneficial interest of owner—(Continued, 

Joinder, § 22 

Action under codes, § 21, p. 936 
Name of beneficial owner, necessity for giving, § 94 
Production of assignment under which he claims 
suit for his use, § 7, p. 905 
Hight to sue in name of legal owner, §§ 8, 9 
Substitution of person having legal interest for 
person with benefici^ interest, § 86, p. 1076 
Use-plaintifiP, 

Bringing action to use of beneficial owner 
in name of legal owner, § 7, pp. 902-908 
Necessity of, § 7, p. 903 

Bills and notes. 

Bringing in accommodated party in action on 
note, § 74, p. 1024, n. 78 
Initials of parties, suing in, § 95 
Notice to assignor to defend, § 83 
Striking out nominal party, § 91 
Substitution of assignee as plaintiff, § 86, p. 1078, 
n. 72 

Bill of particulars, demand for bill as waiver of mis¬ 
nomer, § 149 
Bonds, 

Objection to nonjoinder of. 

Parties defendant, § 125, p. 1130, n. 81 
Waiver of objection, §126 
Parties plaintiff, § 119, p. 1121 

Breach of contract Contracts, generally, ante . 
Bringing in new parties, §§ 72-84, pp. 1019-1074 
Abatement of summons as mode of raising objec¬ 
tions, § 144 

Accommodation paper, bringing in person accom¬ 
modated, § 74, p. 1024, n. 78 
Admission of facts by failure of additional de¬ 
fendant to appear, § 81, p. 1068, n. 41 
Adverse interest, right to bring in parties having, 

§ 74, p. 1026 

Adverse party, additional defendant as, § 81, p. 
1064 

Affidavit of defense to scire facias to bring in, § 
80, pp. 1067, 1058 

Affidavit supporting motion or application, § 80, 
p. 1055 

Agent for party liable to defendant, § 74, p. 1037 
Alternative petition to bring in, § 80, p. 1056 
Amendment of pleadings bringing in, §§ 78-84, 
pp. 1048-1069 

Amendment of writ of scire facias to bring in, § 
77, p. 1047, n. 61 
Answer or plea, ante 

Appearance by new parties, § 81, pp. 1065,1066 
Necessity for service of supplemental sum¬ 
mons and complaint, § 80, p. 1061 
Waiver of service of process or pleading by 
appearance by new party, § 80, p. 1060 
Arrest of judgment, bringing in new parties on 
hearing of motion in, § 75 
Assignments, ante 

Assumed name, bringing in party originally sued 
in assumed name, § 74, p. 1025 
Assumption of liability pending suit, bringing in 
person assuming, § 74, p. 1030 
Attorney, § 74, p. 1025 

Affidavit supporting motion or application 
made by, § 80, p. 1056 


Bringing in new parties—Continued, 

Attomey^—Continued, 

Notice to bring in additional parties address¬ 
ed to attorney, § 80, p. 1056, n. 48 
Automobile accidents, 

Bringing in parties in action for, § 74, p. 
1036, n. 6; p. 1042, n. 81 

. Petition to bring in new parties, § 80, p. 1054, 
n. 36, 37 

Third-party practice, § 74, p. 1036, n. 12; p. 
1041, n. 60; § 83, p. 1073, n. 12 
Application to file third-party complaint, 
§ 80, p. 1054, n. 38 

Automobile theft insurer, § 72, p. 1021, n. 44; § 
74, p. 1025, n. 95 
Avouchment, § 83 
Beneficiaries, 

Against whom statute of limitations has run, 
§ 74, p. 1030 

Persons who may be brought in, § 74, p. 1026 
Bills and notes, notice to assignor to defend, § 83 
Call in warranty, § 84 

Motion to strike, § 144, p. 1148, n. 3 
Capacity to sue, original and proposed plaintiff 
lacking capacity affecting right to bring in, 
§ 74, p. 1025 

Change of parties, bringing in parties effecting 
entire change in parties, § 72, pp. 1021, 1022 
Child in action against parent for injuries, § 74, 
p. 1042 

Chose in action, bringing in new parties in ac¬ 
tion on, § 74, p. 1026, n. 99 
Citing warrantors, § 84 

Claim against defendant, common claim affecting 
right to bring in third persons liable over to 
defendant, § 74, p. 1040 

Claims against original party, bringing in party 
who is wholly or partially liable on, § 74, p. 
1033 

Class suits, § 74, p. 1025, n. 95 

Order to bring in, § 80, p, 1068, n. 88 
Oodefendant’s right to object, § 143 
Collision insurance, persons who may be brought 
in in action relating to, § 74, p. 1026, n. 99 
Common cause of action affecting, 

BHnging in additional parties by cross com¬ 
plaint or counterclaim, § 82, pp. 1069, 
1070 

Impleader of third persons liable to defend¬ 
ant, § 74, pp. 1038-1040 
Right to noti^ or vouch third person, § 83 
Common Interest of person brought in in subject 
matter of action, § 74, pp. 1026,1026 
Conunon question of fact defined, § 74, p. 1040 
Conditions and terms Imposed in order to bring 
.' in, § 80, p. 1068 
Consent of parties, § 76 

Consequential interest, bringing in party having, 

§ 74, p. 1026 

Construction and operation of statutes permit¬ 
ting, § 72, p. 1020; § 74, p. 1034 
Contracts, post 

Contribution, bringing in party liable to contrib¬ 
ute, § 74, pp. 1032, 1033, 1036; § 82, pp. 1070- 
. 1073 

Controversy defined, § 74, p. 1028 
Counterclaims. Set-off and counterclaim, post 
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Bringing In new parties—Continued, 

Death action, § 72, p; 1022, n. 62 

Bringing in child or plaintiff as additional 
defendant, | 74, p. 1042, n. 81 
Defenses, 

Bringing parti^ introducing new and dis¬ 
tinct defenses, § 72, pp. 1022,1023 
Impleaded defendant against claim of origi¬ 
nal defendant, § 81, p. 1067 
Impleaded person’s rights to defend against 
original defendant’s claim, § 81, p. 1067 
Bight of person having or claiming interest 
to defend, § 81, p. 1066 

Delay, 

Application for, § 76 

Bringing in parties causing delay, § 72, p. 1021 
Demurrer, 

Bringing in parties after sustaining, § 72, p. 

1021 

Baising objection, § 144 

Discontinuance of action by changing party 
plaintiff, § 81, p. 1062 
Discretion of court § 79, pp. 1060,1061 

Ooimterclaim, discretion in permitting party 
to be brought in by, § 82, p. 1069 
Dismissal of third-party complaint, § 81, p. 
1062; §82, p. 1072 

ESxtenslon of time for application, § 75, p. 1043, 
n.89; §76,p.l044,n.94 
Judgment, bringing in new parties after judg¬ 
ment, § 75 

Persons against whom defendant may re¬ 
cover, § 74, p. 1036 

Separate trial of third party’s complaint, § 

82, pp. 1072, 1073 , 

. Time for bringing in, § 75 
Time to plead and prepare for trial by new 
party, § 81, p. 1068 
Transferee pendente lite, § 74, p, 1030 
Dismissal of actions, post 
Distinct cause of aqtion, bringing in parties intro¬ 
ducing distinct cause of action, § 72, pp. 1022, 

1023 

Doubtful liability, bringing in persons whose lia¬ 
bility is in doubt, f 74, pp. 1030,1031 
Duty to order necessary parties brought in, § 79, 
pp. 1062, 1053 

Entry of order without amendment of pleadings, 

§ 80, p. 1069 

Equitable plea bringing in parties, § 77 
Equity suits, § 73 

Persons against whom defendant may re¬ 
cover, § 74, p. 1036 

-Guarantor, § 74, p. ,1027, n. 12; p. 1035, n. 7 
Hearing and determination of application or mo¬ 
tion, § 80, pp. 1056-^1058 
Hostile party, § 72, p. 1022, n. 66 
Husband, 

Action for wife’s injury, § 72, p. 1022, i;. 62; 

§ 74, p. 1042 

Additional defendant in wife’s action,. Judg¬ 
ment against, § 81, p. 1068 

‘ Identity between plalntilTs claim i^nst defend¬ 
ant and defendant’s claim against person 
sought to be impleaded, § <74, p. 1039 
Xippleader. Third party practice, generally, post 
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Bringing in new parties—CJontinued, 

Indemnitor, § 74, pp. 1033, 1036 
Judgment against, § 81, p. 1065 
Indemnity contract, determination of additional 
defendant on, § 81, p. 1068, n. 44 
Indispensable party, § 74, p. 1029 

Duty of court to order indispensable parties 
to be brought in, § 79, p. 1052 
Injustice to original parties affecting bringing in 
person against whom defendant may recover, 

§ 74, pp. 1037, 1038 
Insurance, post 

Interest, bringing in persons having or claiming 
interest, § 74, pp. 1025-1027 
Hearing by person having or claiming inter¬ 
est, § 81, pp. 1066,1067 

Interest of party brought in, § 74, p. 1024 
Intervention affected by denial of motion to bring 
in, § 67, p. 982, n. 80 
Issues, 

Original and additional defendants, § 81, p. 
1065 

Scire facias to bring in, § 80, p. 1067 
Tendered by new defendant, litigation of, § 
81, p. 1063 

Joint and several liability, post 
Joint interest, 

Belation back on Joinder, § 81, p. 1062, n. 57 
Bight to bring in parties having, § 74, p. 1026 

Joint liability, bringing in persons jointly liable, 
§ 74, pp. 1031-1033 

Joint obligee omitted by mistake, § 74, p. 1029 
Joint right of action for death, § 72, p. 1022, n. 62 
Joint tort-feasors, iwst 
Judgment, post 
Jurisdiction, § 79, p. 1060 

Persons out of jurisdiction, § 74, pp. 1042, 
1043 

Evidence of jurisdiction, § 80, p. 1057 

Leave of court, §§ 78, 80, pp. 1053-1060 
Joint tort-feasors, § 74, p. 1033 
Liabilities of new parties, § 81, p. 1065 
Limitation of actions, bringing in persons against 
whom limitations have run, § 74, pp. 1029, 
1030 

Limitations on right, § 72, pp. 1021-10!^3 
Method of bringing in new parties, objection to, 
§ 145 

Mistakenly omitted parties, § 74, p. 1029 
Notice of application, § 80, p. 1056 
Time for bringing in, § 75 

Mode of raising objection, § 144 
Money, right to bring in parties in action at law 
for recovery of money only, § 73 
Mortgagor and mortgagee in action for injuries 
to mortgaged automobile, § 74, p. 1028, n. 21 
Motion and proceedings thereon, § 80, pp. 1053- 
1062 

. Power of court to act on own motion, § 79, p. 
1051 * 

Time for, § 75 

Motion raising objection, § 144 
Motion to bring in other parties not treated as 
part of complaint, § 81, p. 1064 
Motion to vacate orders, $ 80, p. 1059 
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Bringing in new parties—CSontimied, 

Multiplicity bf suits, bringing in parties for pur¬ 
pose of preventing, § 74, p. 1033, n. 80; 
p. 1034 

Nature of action or proceedings, § 73 

Right to bring in persons against whom de¬ 
fendant may recover affected by, § 74, 
p. 1036 

Necessary parties, § 74, pp. 1023-1043; § 79, pp. 
1052, 1053 

Necessity of presence of person to determination 
of controversy affecting right to bring in, § 
74, pp. 1027-1029 

Negligence cases, persons against whom defendant 
may recover, $ 74, pp. 1033-1042 
New cause of action, bringing in parties intro¬ 
ducing new cause of action, § 72, pp. 1022, 
1023; § 81, pp. 1082,1065 
Non-Joinder of parties, bringing in party who 
should have been joined, § 74, p. 1029 
Nonsuit, bringing in parties after, § 75 
Notes, bringing in accommodated person, § 74, p. 

1024, n. 78 
Notice, post 
Nunc pro tunc. 

Entry of order allowing, § 80, p. 1058 
Service of supplemental summons on new par¬ 
ties, § 80, p. 1061, n. 43 
Objection, §§ 142-146 

Impleaded defendant, § 81, p. 1068 
Motion to bring in, § 80, p. 1067 
Petition for Joinder, § 80, p. 1055 
Officers, bringing in by amended pleading, § 79, 
p. 1049, n. 67 

Omitted party, § 74, p. 1029 

Notice of application, § 80, p. 1056 
Time for bringing in parties admitted by mis¬ 
take, § 75 

Operation and effect of bringing in new parties by 
amended or supplemental pleadings, § 81, pp. 
1062-1069 

Oral objection, § 144 
Orders of court, § 80, pp. 1053,1058,1059 
Ex parte order, § 80, p. 1050 
Impleader, necessity for order, § 82, p. 1072 
Summons accompanied by order, § 80, p. 1060 
Vacation of order, $ 80, p. 1056; § 81, p. 1066; 

§ 142 

Partial liability, bringing in persons partially 
liable to defendant, § 74, pp; 1033-1042 
Parties to motion for leave to bring in, § 80, p. 
1054 

Partner, bringing in former partner, § 72, p. 1022, 
n. 60 

Pendente lite transferee, § 74, p. 1030 
Pending proceedings affected by statutes permit¬ 
ting, § 72, p. 1020 

Persons who may be brought in by cross com¬ 
plaint or counterclaim, § 82, pp. 1069,1070 
Persons who may object, § 143 
Persons who may or must be brought in, § 74, pp. 
1023-1043 

Petition to bring in, § 80, pp. 1053-1062 , 

Pleading, 

Amendment after bringing in new parties, § , 
81, pp, 1062, 1064 


Bringing in new parties—Continued, 

Pleading—Continued, 

Failing to state cause of action not amenda¬ 
ble by adding new party, § 72, p. 1022 
Necessity complaint state cause of action 
against party ordered to be brought in, 
§ 74, p. 1028 

Service of pleadings by which additional 
party is Joined, § 80, pp. 1060, 1061 
Time to plead by new pa^, § 81, pp. 1068, 

1069 

Power of court, § 79, pp. 1049-1063 
Praecipe for, 

Certiorari to bring in, § 77 
Writ to Joint additional parties, time for fil- 
* ing, § 75, p. 1043, n. 89 
Prejudicing original parties affecting bringing in 
person against whom defendant may recover, 
§ 74, pp. 1037, 1038 

Prejudicing rights of opposite party, S 72, p. 1021 
Prejudicing rights of other parties Meeting right 
to bring in, § 74, p. 1027 

Preparation for trial by new party, time for, § 
81, pp. 1068, 1069 

Presumption of consent of persons brought in, 
§76 

Primary liability, bringing in person primarily 
liable in suit against person secondarily lia¬ 
ble, § 74, pp. 1041,1042 
Privity, 

Additional defendant and plaintiff, § 82, p. 

1070 

Necessity that party brought in be, § 74, p. 
1024 

Right to implead, § 74, p. 1040 
Warrantor and plaintiff affecting right to call 
in warranty, § 84 

Procedure, §§ 77-84, pp. 1046-1074 
Process, 

Service of process by which additional party 
is Joined, § 80, pp. 1080,1061 
Waiver of defects of .service by appearance 
by additional defendant, § 81, p. 1065, n. 5 

Proper parties, § 74, pp. 1024,1025,1029 
Purchaser pendente lite, § 74, p. 1030 
Puii)ose of statutes permitting, § 72, p. 1020 
Questions of law and fact common to.main ac- 
. tlon in third-party proceeding, § 74, p. 1040 
Real party in interest, § 74, p. 1026 
Relation back, § 81, pp. 1062, 1066 
Release of person called in warranty, § 84 
Remedy over, bringing in parties against whom 
defendant may have remedy over, § 74, 
pp. 10^-1042 

Additional defendant as adverse party, § 81, 
p. 1064 

Answer stating defendant’s claim against 
proposed new defendant, § 78 
Cross complaint, counterclaim or third-party 
petition to bring in additiohal defend¬ 
ants, § 82, pp. 1070-1073 
Evidence on motion to bring in, § 80, p. 1057 
Leave of court to bring in, § 80, pp. 1053, 1054 
Notice, 

Application to bring in, § 80,; p. 1056 
Bringing additional parties by, § 83 
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Bringing In new parties—Oontinned, 

Bemedy over, bringing in parties against whom 
defendant may have remedy over—Con¬ 
tinued, 

Plaintiff not compelled to proceed against 
additional defendant, § 81, p. 1063 
Rights and llabiUties of new defendant, § 81, 
pp. 106T, 1068 

Scire facias to bring in, § 77; § 80, p. 1067 
Service of summons and copies of pleadings, 

§ 80, p. 1061 

Vouching in new party, § 83 
Bemedy over, bringing in party against whom 
original party may have remedy over, § 74, 
pp. 1032, 1033 
Reopening case, 

Joinder of additional parties, § 81, p. 1064 
Right of person having interest to re-open 
case, § 81, p. 1066 
Replication to bringing in, § 77 
Reservation in deed, bringing in purchaser pen¬ 
dente lite in action involving, § 74, p. 1030 
Review of court’s discretion in permitting or 
denying, § 79, p. 1050 
Revocation of order, § 80, p. 1059 
Right to bring in, limitation on, § 72, pp. 1021-1023 
Rights of new party, § 81, p. 1066 
Rule to quash summons as mode of raising objec¬ 
tion, § 144 

Rule to show cause why person should not be 
made party, § 77; § 80, pp. 1058-1060 
Buies of court fixing procedure, § 77 
Rules of court permitting, construction of, § 72, 

p. 1020 

Same transaction, third-party claim must arise 
out of, § 74, p. 1040 

Scire facias to bring in, § 77; § 80, pp. 1057,1058 
Mandatory statute affecting, § 72, p. 1021 
Motion to quash scire facias to bring in addi¬ 
tional defendant treated as demurrer, § 
144, p. 1148, n. 1 

Secondary liability, bringing in person primarily 
liable in action against person secondarily 
liable, § 74, pp. 1041,1042 
Service, 

Pleadings by which additional party is Joined, 

§ 80, pp. 1060, 1061 
Process, 

By which additional party is joined, § 

80, pp. 1060,1061 

Waiver of defects by appearance by addi¬ 
tional defendants, § 81, p. 1065 
Writ of scire facias to bring in, § 77 
Writ to join additional defendants, time for, 
§ 76, p. 1043, n. 89 
Set-off and counterclaim, post 
Sole liability, impleading person solely liable, § 
74, p. 1042 

Stakeholder, § 74, p. 1027, n. 12 
Statutes, §§ 7^84, pp. 1019-1074 
Stipulation bringing in new parties in tort action, 
§ 73 

Stockholder’s derivative action, order to bring 
in, § 80, p. 1068, n. 88 

Striking out original party on bringing in new 
party, § 91 


Bringing in new parties—Continued, 

Sua sponte, court’s power to bring parties in own 
motion, § 79, pp. 1051, 1052 
Subrogee, § 82, p. 1070 

Substitution of parties under statute permitting 
adding new parties, § 86, pp. 1076, 1080 
Summons, 

Amendment bringing in new party, § 78; § 

80, pp. 1059, 1060 

By which additional party is joined, service 
of, § 80, pp. 1060, 1061 

Supplemental pleadings bringing in, §§ 78-84, pp. 
1048-1069 

Supplemental summons, issuance as method of 
bringing in, § 80, p. 1061 

Supplementary statement against additional de¬ 
fendant, § 81, p. 1068, n. 43,44 
Surprise, bringing in parties causing surprise, § 
72, p. 1021 

Tenant in action for death of tenant’s employee, 
§ 74, p. 1036, n. 12 

Third-party practice, generally, post 
Time, §§ 76, 145 

Amendment of pleading bringing in new pa]> 
ties, § 80, p. 1053 

Hearing on application, § 80, p. 1066, n. 62 
Interest affecting right to bring in, § 74, p. 
1027 

Motion to dismiss, 

Joinder of additional defendants, § 81, p. 
1067, n. 40 

Third-party’s complaint, § 82, p. 1073 
Motion to vacate order, § 80, p. 1059 
New party to plead and prepare for trial, § 

81, pp. 1068,1069 
Objection, § 145 

Service of third-party complaint, § 75, p. 
1044, n. 2 
Torts, post 

Transferee pendente lite, § 74, p. 1030 
Unknown persons, § 74, p. 1026 
Usees, bringing in usees as changing parties plain¬ 
tiff, § 72, p. 1022 

Vacation of order, § 80, p. 1059; § 81, p. 1066; 
§ 142 

Verification of application or motion, § 80, p. 1055 

Vouching in new party, § 83 

Waiver, 

Amendment of pleadings to assert plaintiff’s 
claim against third-party defendant, § 

82, p. 1072, n. 97 
Objection, § 145 

Non-joinder affecting court’s power to 
bring in, § 79, pp. 1051,1052 
Warranty, bringing in new parties by calling in 
warranty, $ 84 

Motion to strike call, § 144, p. 1148, n. 3 
Wife in action against husband for tort, § 74, p, 
1042 

Withdrawal of application for, § 80, p. 1054 
Brokers, joinder of parties’ plaintiffs in action for 
services, § 19, p. 933, n. 25 

Building and loan association’s stockholder’s action 
as class suit, § 13, p. 924, n. 85 
Burden of proof. 

Misjoinder of parties plaintiff, § 135 
Nonjoinder of parties, S§ 120,127 
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Burden of proof—Continued, 

Plaintiff’s lack of capacity to sue, § 110 
Business interests, action maintained in name of, § 4 
Capacity to sue and be sued, § 30 

Admission of capacity by pleading, § 109, p. 1112 
Amendment, 

Changing capacity in which person sues or 
is sued, § 158 

Showing capacity of plaintiff to sue, § 166 
Bringing in new plaintiffs lacking capacity to 
sue, § 74, p. 1026 

Burden of proof of incapacity, § 110 
Cure of defects by verdict, § 162 
Defined, § 6 

Demurrer raising objections of incapacity as rais¬ 
ing objection of misjoinder of parties plain- j 
tiff, § 132, p. 1137 
Evidence, §§ 110,161 

Misjoinder by bringing action in several capaci¬ 
ties, § 17 

Objections, §§ 107-111, pp: 1106-1114; §§ 148, 149, 
161-153. 

JJTew party plaintiff lacks capacity to sue, 

§ 144 

Plaintiff required to have capacity to sue, § 5 
Question of fact as to capacity to su^ § 111 
Real party in interest effected by capacity to sue, 

§ 10, p. 912, n. 22 

Substitution of party where defendant lacks ca¬ 
pacity, § 86, p. 1080 

Waiver of objection to suit in wrong capacity 
by defending on merits, § 149 
What law governs, § 2 
Change of parties, §§ 51-93, pp. 973-1092 

Amendment correcting misnomer or misdescrip¬ 
tion effecting entire change of party, § 166, 
p. 1157 

Amendment of parties effecting change, § 164 
Bringing in new parties, generally, ante 
Striking out parties, generally, post 
Substitution of parties, generally, post 
•Change of position as plaintiff or defendant, § 52 
nOhoses in action. 

Nominal and use-plaintiffs, bringing action for 
benefit of beneficial owner, § 7, pp. 902-908 
Persons entitled to maintain actions on, § 6, p. 901 
Real party in action, owner as, § 10, p. 912 
Right to sue in name of legal owner, §§ 8, 9 
•Civil law. 

Action by plaintiff for use and benefit of another, 

§ 7, p. 908 

Intervention defined, § 53, p. 974, n. 75 
Intervention derived from, § 63, p. 975 
Class actions, 

Abandonment by original plaintiff, § 16 
Additional parties, § 16 

Represented parties, § 15 
Amendment to show that person sues as individual 
and not as representative of class, § 158, p. 
1164, n. 74 

Attorneys for interveners, rights and duties, § 16 
Bond of intervener to secure original plaintiff 
from liability for costs, § 16 
Bringing in new party, § 74, p. 1025,'n. 96 
Oases in which class actions are proper, § 13, pp. 
.922-928 

Community of interest, § 13, pp. 922-927 


Class actions—Continued, 

Compromise of action by plaintiff, § 16 
Consent of persons represented as plaintiffs, 8 IS, 
p. 927 

Continuance of action by original plaintiff, § 16 

Control of action, § 16 

Costs, 

Bond by intervener to secure original plaintiff 
against liability for costs, § 16 
Intervener’s liability for, § 16 
Defendants, § 31 
Discontinuance, 

Original plaintiff, § 16 

Restraining discontinuance by interveners, 

§ 16 

Discretion of court in panting intervention, § 15, 
p. 929, n. 65 

Dismissal by original plaintiffs, § 16 
Effect of representation, § 13, p. 928 
Expenses, intervener’s liability for plaintiff’s ex¬ 
penses, § 15 

Gas consumer’s right to intervene in action to re¬ 
cover refund of rates, § 15 
Impractical number of persons, § 13, pp. 925-927 
Intervention, §§ 15, 16 

Joinder of parties to maintain representative 
action, § 14 

Jurisdiction of subject matter and parties, § 13, p. 
928 

Leave to intervene, § 15 

Motions before trial by intervening members of 
class suit, § 16 

Names and description of parties, § 103 
Number of intervenors in, § 61, p. 997 
Numerous parties, intervention affected by, § 15 
Persons who may intervene, § 16 
Plaintiffs, §8 13-16, pp. 918-931 
Right of persons represented to intervene or be 
made parties, § 15 

Special proceedings, class actions in, § 13, p. 927 
Stockholders, 

Attorney’s powers in class suit, § 16, p. 930, n. 
79 

Right to intervene, § 15, p. 929, n. 66 
Substitution of plaintiff, § 85, pp. 1077, 1078 
Suing one Or more on behalf of all Interested, § 31 
Time for intervention, § 15 

Classes of parties, § 1, pp. 886-895 
Colorable interest, owner as real party in interest, § 
10, p. 914 
Common interest. 

Condition to maintenance of representative ac¬ 
tion, § 13, p. 927 

Joinder of defendants affected by, § 33 
Right to maintain class suit, § 13, pp. 922-925 
Suing one or more persons on behalf of all af¬ 
fected by, § 31 
Community of interest, 

Joinder of parties plaintiff in action on contract 
at common law, § 19 

Person representing class and persons represent¬ 
ed, § 13, pp. 921-925 

Complainant defined, § 1, p- 894 

Compromise of class action by original plaintiff, § 10 
Conflict of laws, § 2 

Conflicting claims. Intervention, generally, ante 
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Oonsent, 

Bringlnir to new parties, § 76 
. Ohange to plfdntiffs, § 92 
Intervention, § 67, p. 982, n. 79 
Iiegal owner to use of name by beneficial owner, 
§7,pp.903,9(H; §8 

Withdrawal of consent, § 7, p. 905, n. 16 
Persons represented in class suit, § 13, p. 927 
Bight to sue plaintiff with insufficient interest, 
§ 113, p. 1115 

Substitution of parties, § 87, pp. 1083, 1084 
Waiver of objection to misjoinder of parties de¬ 
fendant by consenting to be made party, § 139 
Consignor selling goods in transit suing in own name, 
§ 11, p. 916 
Conspiracy, 

Joinder of defendants for action of conspiracy 
under codes and practice acts, § 39, p. 959 
Joinder of plaintiffs to action under codes, § 36, 
p. 937 

Constitutional provisions, bringing suits in plaintiff’s 
name for use to benefit of others, § 7, pp. 906-908 
Continuance of action by plaintiff in class suit, § 16 
Contracts, 

Action on contract for payment of money for use 
and benefit of another,. § 7, p. 907 
Assumed name, action on contract in, $ 96 
Bringing in new parties, 

Fictitious name, bringing to person originally 
sued to, $ 74, p. 1025 
Joint obligors, § 74, p. 1031 
Omitted parties, § 74, p. 1029 
Originally sued In fictitious name, § 74, p. 
1025 

Persons against whom defendant may re¬ 
cover, § 74, p. 1036 

Privity affecting right to Implead, § 74, p. 
1040 

Class suits on claims arising under same con¬ 
tract, § 13, p. 923, n. 70 

Demurrer raising objection to nonjoinder of par¬ 
ties plaintiff, § 119, p. 1121 
Intervention, 8 64 

Claims under separate contracts, 8 58, p. 987, 
n. 34 

Joinder of actions under codes arising out of same 
transaction or series of transactions, i 21, 
p. 939 

Joinder of defendant, 

Codes and practice acts, § 37, p. 954; §8 38, 
40, pp. 961-984 ; 8845,46,49 
Common law, § 35 

Action for tort arising out of contract, 8 
44 

Final relief. Joinder under codes and 
practice acts affected by liability for 
final relief, § 37, p. 954 
Persons who must join, 

Codes and practice acts, 8 49 
Common law, 8 43 

Liability arising from contract and from tort, 
8 34 

Nonjoinder of defendants. 

Amount of recovery affected by failure 
to object, 8 126 

Demurrer raising objection to, 8 125, p. 
1128, n, 56 


Contracts—<Jontinued, 

Joinder of defendant—Continued, 

Nonjoinder of defendants—Continued, 

Plea or answer raising objection to non¬ 
joinder, § 125, p. 1131 
Joinder of plaintiffs, §§ 17,19, 22 

Codes and practice acts, 8 21, p. 936 ; 8 27 
Common law, 88 12» 24 
Nonjoinder of plaintiff, 

Demurrer raising objections, 8 119, p. 
1120, n. 29 

Demurrer to evidence raising objection, 
§ 119, p. 1119 

Objections to, § 119, p. 1122; 8 120 
Time of objection In action on joint con¬ 
tracts, 8 120 

Waiver of objection by failure to plead, 
8 120 

Persons who must join, 8 22 

Codes and practice acts, 8 21, p. 936; 
8 27 

Common law, 8 24 

Same transaction or series of transactions, 
cause arising out of, 8 21, p. 939 

Joint and several contracts, generally, post 
Joint contracts, generally, post 
Joint liability, joinder of defendants in action on 
single contract imposing joint liabilities, 8 38 
Necessary parties in action on, § 1, p. 890; 88 
43, 46. 49 

Persons in whose name contract is made for bene¬ 
fit of another as plaintiff, § 11, pp. 914-917 
. Privity affecting right to implead, 8 74, p. 1040 
Proper party in action for breach, 8 1» P. 889, n. 47 
Real party in interest. 

Joinder of real party to action under codes, 
8 27 

Plaintiff to action on, 8 10, p. 911 
Sealed contracts, joinder of parties at common 
law on contract under seal, 819 
Striking out parties, 8 90, pp. 1086,1088 
Survivor of joint obligation, 8 19 
Trustee’s action for breach of contract for benefit 
of third persons, § 11, p. 916 
Use-plaihtiff, 8 7, p. 904 
Ooparties. Joinder of parties, generally, post 
Corporations, 

Amendment, 

Changing name of corporation to that of in¬ 
dividuals, 8 156, p. 1162 
Showing action against corporation is action 
against partnership, 8 156, pp. 1160, 1161 
Showing status, 8 156, pp. 1160^ 1161 
Bringing action against individual or corporation 
in alternative, 8 94 

Nonjoinder of parties defendant, objection to, 8 
127 

Objection to misnomer, 8 149, p. 1151, n. 78 
Costs, 

Bond by intervener in class suit to secure origi¬ 
nal plaintiff, liability, 8 16 
Indemnifying legal owner against costs in action 
using legal owner’s name, 8 8 
Indemnifying person refusing to Join on use of 
name by coplaintiff, 8 29 
Intervener in class suit, liability for, 8 15 
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Counterclaims. Set-off and counterclaim, generally, 
post 

Covenants, 

Action for use and benefit of another, § 7, p. 907 
Intervention in suit to cancel restrictive cove¬ 
nants, § 67, p. 987, n. 24 
Cross complaint, 

Amendment of cross complaint depriving new 
person brought in of defense, § 82, p. 1070 
Bringing in new parties by, § 80, p. 1053; § 82, 
pp. 1069-1073 

Amendment of cross complaint depriving ad¬ 
ditional party of relief, § 82, p. 1070 
Appearance by new party, § 81, p. 1066 
Service on new parties, § 80, p. 1061 
Without leave of court, § 80, p. 1053 
Misjoinder of parties, persons entitled to object, 

§ 140 

Objection to nonjoinder of parties, § 119, p. 1118 
•Substitution of party by, § 87, p. 1083 
Cross demand against nominal plaintiff, § 7, pp. 906, 
907 

Cross plaintiff’s capacity to sue, raising objection by 
verified plea, § 108, p. 1111, n. 91 
Cure of defects. 

Amendment curing defects. Amendment of par¬ 
ties and defects, generally, ante 
Failure to join parties, § 104, p. 1100 
Failure to name real party in interest as plain¬ 
tiffs, § 117 

Intervention, §§ 69, 146 

Legal entity of plaintiffs, cure of failure to show, 
§ 153 

Misjoinder of parties defendant, $ 138, p. 1144; 
§ 141 

Misjoinder of parties plaintiff, § 136 
Misnomer or misdescription, § 152 
Nonjoinder of parties. 

Defendant, § 129 

Persons who should be before court either as 
plaintiffs or defendants, $ 130 
Plaintiff, J 123 

Substitution of parties, § 146 

Death actions, ♦ 

Objection that plaintiff is not real party in in¬ 
terest, S 113, p. 1115, n. 61 
Waiver of objection of authority to sue, § 109, p. 
113, n. 18 
Death of parties, 

Amendment to correct misnomer after death, § 
156, p. 1160 

Capacity of dead person to sue, § 6 
Demurrer raising objection to nonjoinder of de¬ 
ceased parties, § 125, p. 1128 
Evidence of death of party plaintiff to defeat plea 
in abatement, § 121 

Joint and several obligor, separate action against 
survivor at common law, S 43 
Joint obligees, 

Joinder of survivors in action on contract at 
common law, § 24 
Survivor to bring action, § 19 
Plea or answer raising objection of nonjoinder 
of deceased defendant, § 125, p. 1130 
Substitution after death, § 86 
Suggestion of death on rocord, § 92 


Default judgment, 

Amendment to correct misnomer after default, § 

166, p. 1160 

Intervention, post 

Waiver of misnomer or misdescription, S 149 
Defects, §§ 104-169, pp. 1098-1166 

Amendment of parties and defects, generally, ante 
Cure of defects, generally, ante 
Defendants, §§ 30-50, pp. 946-972 

Absence of defendant affecting amendment chang¬ 
ing capacity in which person sues, § 158 
Association, representative members defending 
for benefit of association and members, § 31, p. 
947, n. 15 

. Bringing in new defendant Bringing in new par¬ 
ties, generally, ante 
Capacity to be sued, § 30 
Change of position as defendant § 52 
Condition precedent of mahing person defendant 
refusing to join as plaintiff, § 50 
Cross petition, defendant becoming plaintiff on 
dismissal of plaintiff’s petition, § 52 
Defined, § 1, p. 894 

Disability of defendant objection to, § 153 
Entity, defendant required to be, § 30 
Former trustee, § 32 

Impleading defendant’s right to join plaintiff as 
defendant § 52 
Interest 

Joinder of defendants affected by interest, 
§ 41 

Codes and practice acts affected by inter¬ 
est § 40, pp. 961-964 
Common law affected by interest § 42 
Suing one or more persons on behalf of all 
affected by interest § 31 

Interpleader, original plaintiff becoming defend¬ 
ant i 52 

Intervener as, § 69 

Joinder of defendants, joinder of parties, post 
Joint tort-feasors at common law, § 36 
Making defendant party incapable or refusing to 
join as plaintiff, § 50 
Material defendant defined, $ 1, p. 894 
Necessary defendants, §§ 45, 49 
Contract § 46 

Excuse for non-joinder under codes and prac¬ 
tice acts, § 48 
Joint tort-feasors, § 47 
Necessity for, § 51 
Nominal parties, § 30 
Nonexistent defendant 

Amendment of suit brought against nonex¬ 
istent entity, § 156, p. 1158 
Objection to, § 153 

Numerous defendants, suing one or more on be¬ 
half of all interested, § 31 
Persons who may or must be sued, §§ 30--32 
Plaintiff not used as convertible with term ‘‘de¬ 
fendant”, § 1, p. 893 
Principal defendant defined, § 1, p. 894 
Quasi artificial person, capacity to be sued af¬ 
fected by, § 30 
Beal party in interest § 30 

Objection that defendant is not § 153 
Bight of . defendant to require action to be 
brought in name of, § 10, p. 910 
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Defendants—Continued, ' 

Kespondent cus synonymous with, § 1, p. 894 
Slander of title, defendant becoming plaintiff on 
filing answer asserting title, § 52 
Striking out parties, generally, post 
Substitution of parties, generally, post 
Suing one or more on behalf of all interested, § 31 
Third-party practice, generally, post 
Time of objecting to nonexistence of defendant, 

§ 153 

Trustee, § 32 

Unknown persons, right to sue, § 30 
Unnecessary party defendant defined, § 1, p. 891 
Waiver of objection to incapacity to be sued, § 163 
What law governs parties required to be made 
defendants, § 2 

Withdrawal of defendants, objection to improper 
withdrawal, § 163 
Defenses, 

Actions brought for use and benefit of another, 

§ 7, pp. 906, 907 

Actions for use and b^efit of another under civil 
law, § 7, p. 908 

Bringing in new parties, ante 

Intervention for purpose of setting up defenses, 

I 60 

Nominal and use-plaintiffs, § 7, p. 906 
Beal party in interest, defendant’s right to re¬ 
quire action to be brought by so as to render 
defenses available, § 10, p. 910 
Set-off and counterclaim, generally, post 
Definitions, § 1, pp. 886-895 
At any time, § 63, p. 998 
Capacity to sue, § 5 
Class suits, § 13, p. 918 
Common question of fact, § 74, p. 1040 
Complete determination of controversy, § 76, p. 
1046, n. 34 

Controversy, § 74, p, 1028 

Defect of parties, § 104, pp. 1099,1100 

Defect of parties defendant, § 104, p. 1099, n. 41 

Defect of parties plaintiff, § 104, p. 1099, n. 41 

Derivative action, § 13, p. 922 

Doubt, § 37, p. 966 

Duly appointed, § 108, p. 1109, n. 58 

Entity defined, § 4, n. 43 

Event of any suit, § 57, p. 983, n. 88 

Impleader, § 74, p. 1034 

Indispensable party defendant, § 45 

Interest, § 67, p. 986 

Interest in the controversy, § 67, p. 984 

Interest in the subject matter, § 57, p. 984 

Intervene, § 53, pp. 974,975 

Interveners, § 53, p. 974 

Intervention, § 63, pp. 974, 976 

Lack of capacity to sue, § 108, p; 1106 

Legal entity, § 4, n. 43 

Many, § 13, p. 926 

Misjoinder of parties, § 104, p. 1100 
Misjoinder of parties defendant, § 138 
Misnomer, § 147 

Necessary party defendants, § 45 
Non sui juris, § 6, n. 72 

Nonderivative representative action, 8 13, p. 922 
Person, § 12 

Persons necessary to complete determination of 
controversy, J 74, p. 1028 


Definitions—Continued, 

Plaintiffs, § 81, p. 1064 
Pleading, § 79, p. 1049, n. 68 
Proceedings, § 55, p. 979, n. 53 
Beal party in interest, § 10, pp. 911, 912; § 113> 
p. 1114 

Bepresentative suits, § 13, p. 918 
Subject matter, § 57, p. 987 
Substituted defendant, § 85, p. 1079, n. 89 
Transaction, § 21, p. 939, n. 6 
Transfer pendente lite, § 85, pp. 1078, 1079 
Vouch, § 83 

Want of capacity to sue, § 6 
Demurrer, 

General demurrer raising objections, generally, 
post 

Intervention, post 

Names and description of parties, post 
New party brought in by cross complaint may 
demur, § 81, p. 1066 

Objections raised by demurrer, §§ 104, 105, pp. 
1099-1105 

Authority to sue, § 108, pp. 1108-1110 
Bringing in new parties, § 144 
Capacity to be sued, § 153 
Intervention, § 144 
Misdescription of parties, § 148 
Misjoinder. Joinder of parties, generally, 
post 

Nonexistence of defendant, § 153 
Nonjoinder, Joinder of parties, generally, 

post 

Beal party in interest, objection that. 
Defendant is not, § 153 
Plaintiff is not, § 113, pp. 1116, 1116 
Substitution of parties, § 144 
Want of capacity or authority to sue, § 108, 

pp. 1108-1110 

Want of interest, § 113, pp. 1116, 1116 
Special demurrer, generally, post 
Waiver of demurrer on ground of nonjoinder of 
parties plaintiff by pleading over, § 120 
Waiver of objection by failing to demur or by in- 
sufflciei^ demurrer, 

Authority to sue, § 108, p. 1109; § 109, p. 1113 
Misjoinder of parties, §§ 133, 139 
Nonjoinder of parties, §8 120,126,132 
Beal party in interest, § 114 
Want of capacity to sue, 8 109, pp. 1113,1114, 
n. 27 

Waiver of objection to nonjoinder of parties de¬ 
fendant by filing, § 120 

Demurrer to evidence raising objection, 

Lack of capacity to sue, 8108, p. 1107 
Misjoinder of parties plaintiff, 8 132, p. 1136 
Misnomer, 8 148 

Nonjoinder of parties defendant, § 125, p. 1127 
Nonjoinder of parties plaintiff, 8119, pp. 1119,1120 

Derivative actions. 

Class suits, ante 
Defined, 8 13, p. 922 
Plaintiffs, 88 13-16, pp. 918-931 
Description of parties. Names and descriptions of 
parties, generally, post 

Designation in record, party as meaning persons des¬ 
ignated in, 8 1» pp. 887, 888 
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Directed verdict raising objection, 

Authority to sue, § 108, p. 1107 
Misjoinder of parties defendant, § 138, p. 1141 
Nonjoinder of parties plaintiff, § 119, p. .1119 
Disability of defendant, objection to, § 163 
Discontinuance, • 

See, also, Dismissal of actions, generally, post 
•Class suit by original plaintiff, § 16 
Complete change of party as ground, § 91, p. 1090, 
n. 82 

Foreign corporation filing coimterclaim becoming 
plaintiff on discontinuance of suit by original 
plaintiff, § 62 

Nonjoinder of parties defendant caused by dis¬ 
continuance, time for objection, § 126 
Representative action, substitution of plaintiffs 
for purpose of discontinuing, § 85, p. 1078 
Restraining discontinuance of class suit by inter¬ 
veners, § 16 
Discretion of court, 

Amendment of answer setting up objections, § 106 
Lack of capacity to sue, § 109, p. 1112 
Nonjoinder of parties defendant, § 126, p. 
1130, n. 78 

Plaintiff is not real party in interest, § 114 
Amendment of intervener’s pleading, § 71, p. 1017 
Amendment of plaintiffs pleadings after bringing 
in new party, § 81, p. 1062 
Amendment to cure defects, § 154 
Bringing in new parties, ante 
Dismissal of intervention, § 68 
Intervention, post 
Joinder of defendants, § 40, p. 962 

Codes and practice acts, § 37, p. 952 
Joinder of party plaintiffs, § 17 
Motion to dismiss intervention, § 68 
Necessary parties, § 49 

Objection to misjoinder of parties plaintiff after 
time, § 133 

Re-opening case to permit exceptions of non-join¬ 
der, § 104, p, 1101 

Representative action, discretion in applying code 
provisions, § 13, p. 920 

Separate trials of third-party’s claim, § 81, p. 

1062; § 82, pp. 1072,1073 
Striking out parties, § 90, p, 1088 
Terms imposed, § 92 

Substitution of parties, § 85, pp. 1080, 1081; § 86 
Terms imposed on granting leave, § 67, pp. 1006, 
1007 

Time for answering intervener’s pleading, § 71, 

p. 1016 

Dismissal of actions, 

See, also. Discontinuance, generally, ante 
Additional parties, 

Dismissal as against, § 81, p. 1066 
Right to move for, § 81, p. 1066 
Bringing in tiew parties. 

Additional plaintiff, dismissal as against, § 

81, p, 1066 

Changing parties plaintiff, $ 81, p. 1062 
Counterclaim by added defendant, § 81, p. 
1066 

Motion by additional parties to dismiss, § 81, 

p. 1066 

Third-party claim, § 81, pp. l062,1068; § 82, 
p. 1072 


Dismissal of actions—Continued, 

Bringing in new parties—Continued, 

Want of jurisdiction, dismissal as mode rais¬ 
ing objection, § 144 
Class actions by original plaintiffs, § 16 
Changing parties plaintiff as dismissal, § 81, p. 
1062 

Counterclaim by added parties, § 81, p. 1066 
Intervention, post 
Misjoinder of defendants. 

Cured by dismissal, § 141 
Ground for dismissal, § 138, p. 1141 
Objections to misjoinder raised by motion t<> 
dismiss, § 138, p.. 1144 

Nominal plaintiff effecting use-plaintiff’s right to 
prosecute, § 7, p. 908, n. 67 
Nonjoinder of parties defendant, motion to dis¬ 
miss raising objection, § 125, p. 1127 
Restraining representative from dismissing class 
suit, § 16 

Sole defendant, effect of, § 51 
Third party claims, § 81, pp. 1062, 1068; § 82, 
p. 1072 

Dismissal on evidence, motion to dismiss raising ob¬ 
jection to lack of authority to sue, § 108, p.. 1107 
Ecclesiastical law, definition of intervention, § 53, p. 
974, n. 78 

Election, objection to misjoinder of parties defendant 
by motion to compel election, § 138, p. 1142 
Equitable interest, owner as real party in interest, 
§ 10, p. 912 

Equitable plea, bringing in new parties, § 77 
Equitable title. 

Nominal and use-plaintiffs in actions involving,. § 
7, pp. 902-908 

Right to maintain action, § 6, pp. 901, 902 
Equity, 

Bringing in new parties, § 73 

Persons against whom defendant may recov¬ 
er, § 74, p. 1036 

Class suits originating in, § 13, p. 918 
Intervention, § 55 

Purpose of setting up equitable claim in pro¬ 
ceedings at law, § 58 
Transfer to equity, § 71, p. 1018 
Joinder of defendants. 

Codes and practices acts, § 37, pp. 951, 953 
Equitable relief for tort, § 39, p. ^ 
Persons who must be joined, § 41 
Joinder of plaintiffs under codes, § 21, pp. 935, 936 
Representative actions, code provision applicable 
to equity, § 13, pp. 919, 920 
Estoppel to, 

Claim suit is not in true name, § 149 
Object to. 

Misjoinder of parties defendant, § 140 
Misjoinder of parties plaintiff, § 133 
Nonjoinder of parties defendant, §§ 126,128 
Nonjoinder of parties who should be before 
court either as plaintiffs or as defend¬ 
ants, § 130 

Evidence, 

Burden of proof, ante 
Capacity or incapacity to sue, §§ 110,151 
Misjoinder of parties plaintiff, § 135 
Misnomer, post 

Nonjoinder of parties defendant, § 127 
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Evidence—Continued, 

Nonjoinder of parties plaintiff, § 121 
Objection to evidence as method of raising ob¬ 
jection, 

Lack of authority to sue, § 108, p. 1107 
Misjoinder of parties defendant, § 138, p. 1142 
Misjoinder of parties plaintiff, §132, p. 1136 
Misnomer, § 148 

Nonjoinder of parties defendant, § 125, p. 1127 
Nonjoinder of parties plaintiff, § 119, pp. 
1119, 1120 

Beal party in interest, 1115 

Curing failure to name by introducing evi¬ 
dence, § 117 

Use-plaintiff’s interest, § 7, pp. 904, 905 
Exception raising objection, § 104, p. 1101 

Misjoinder of parties defendant, § 138, p. 1142 
Misjoinder of parties plaintiff, § 132, p. 1136; § 
133 

Misnomer or misdescription of parties, § 148 
Nonjoinder of parties defendant, § 125, p. 1127 
Nonjoinder of parties plaintiff, § 119, p. 1120 
Want of capacity or authority to sue, § 108, p. 
1108 

Exclusive or concurrent remedies, class suit as, § 
13, p. 919 

Executors and administrators. 

Amendment showing suit brought in individual 
capacity or vice versa, § 158 
Waiver of objection that suit should be brought 
in individual rather than representative ca¬ 
pacity, § 149 

Expenses of litigation advanced by third person, § 3 
Extra territoriality of statutes relating to capacity 
of parties, § 2 

Foreclosure of lien, joinder of defendants in actions 
under codes and practice acts, § 40, p. 963 
Foreign corporations, discontinuance of plaintiff’s suit 
as causing foreign corporation filing counterclaim 
to become defendant, § 52 
Formal parties. 

Defined, § 1, p. 892 

Name suit is brought for use and benefit of anoth¬ 
er, § 7, p. 906 

•Substitution of, § 85, p. 1075 
Fraternal benefit association policyholders* action as 
class suit, § 13, p. 923, n. 63; § 13, p. 925, n. 92 
Fraud, 

Intervener’s right to show fraud between original 
parties, § 70, p. 1013 

Intervention in action for fraud by person not 
served with process, § 66 
Joinder of defendants under codes and practice 
acts, § 39, p. 959 

Fraudulent conveyances, joinder of plaintiffs in ac¬ 
tion to set aside, § 17 
Gas consumers. 

Action on behalf of other consumers as represent¬ 
ative, 813, p. 927, n. 36 

Intervention in class action for refund of rates, 
§ 15 

General demurrer raising objections, § 105 

Misjoinder of parties defendant § 138, pp. 1142, 
1143 

Misjoinder of parties plaintiff, § 132, p. 1136 
Nonjoinder of parties defendant, § 125, p. 1129 
Nonjoinder of parties plaintiff, § 119, p. 1121 


General demurrer raising objections—Continued, 
Waiver of objection by filing. 

Capacity to sue by filing, § 109, p. 1114, n. 27 
Nonjoinder of parties defendant by filing, 

§ 126 

Want of capacity or authority to sue, § 108, p. 1109 
General denial or issue raising obj^tions, § 106 
Misjoinder of parties defendant, § 138, p. 1144 
Misjoinder of parties plaintiff, § 132, p. 1138 
Misnomer, § 148 

Nonjoinder of parties defendant, § 125, p. 1130 
Nonjoinder of parties plaintiff, § 119, p. 1122 
Real party in interest, objection that plaintiff is 
not, § 113, p. 1116 

Waiver of misjoinder of parties defendant by 
pleading general issue, § 139 
Want of capacity or authority to sue, § 108, p. 
1111 

General interest affecting right to maintain class suit, 

§ 13, pp. 922-926, 927, 928 
Hearing, 

Application or motion to bring in new parties, 
8 80, pp. 1056-1058 

Determination whether parties have substantial 
claim in controversy, § 1, p. 892 
Intervention proceedings, § 71, p. 1018 
Heirs, amendment showing that person sues as heir 
of deceased heir, § 158 

Identity of interest of person representing class, § 
13, p. 921, n. 40 

Impleader. Third party practice, generally, post 
Implied contracts, 

Joinder of defendants in action on under codes 
and practice acts, § 38 

Joinder of party plaintiff at common law, § 19 
Impractical number of persons affecting right to main¬ 
tain class action, § 13, pp. 925-928 
In rem, 

Intervener’s right in proceedings in rem, § 70, p. 

. 1011 

foinder of defendants at common law, § 42, p. 965, 
n. 62 

Indispensable parties. 

Bringing in as new party, § 74, p. 1029; § 79, p. 
1052 

Burden of joinder, § 104, p. 1100 
Defined, § 1, p. 802; § 79, p. 1052, n. 11 
Jurisdiction defeated by failure to join indis¬ 
pensable defendant, § 125, p. 1126 
Nonjoinder, 

Time for objection, § 126 
Waiver of objections by failure to answer, 
§ 120, p. 1124, n. 85 

Non-resident excusing non-joinder under codes 
and practice acts, § 48 

Omission of indispensable party taken on court’s 
own motion, § 104, p. 1101 
Time of objection, § 104, p. 1102 
Nonjoinder of, § 126 

Waiver of objection, § 104, p. 1103; § 120, p. 1124, 
n. 85 

Infants, 

Am endment showixig infant is suing without next 
friend, § 157 

Objection to lack of capacity to sue, § 108, p. 1106 
Want of capacity to sue, § 5 
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Inheritance taxes, intervention in suit for purpose of 
collecting, § 67, p. 982, n. 79 
Initials of parties, § 95 

Amendment changing or correcting initials, § 156, 
p. 1158 

Objection to, § 149 

Plea of misnomer based on use of initials, $ 148 
Injunction, 

Dismissal of class suit, § 16 
Intervener to restrain discontinuance of class 
suit by original party, § 16 
Insane persons, want of capacity to sue, § 5 
Objection to, § 108, p. 1106 
Instructions raising objections, § 104, p. 1101 
Misjoinder of parties plaintiff, § 132, p. 1136 
Nonjoinder of parties defendant, § 125, p. 1127 
Want of capacity or authority to sue, § 108, p. 
1107 

Insurance, 

Bringing In new parties, 

Action on policy, § 72, p. 1021, n. 44; § 74, p. 
1024, n. 78; p. 1026, n. 96; § 74, p. 1026, 
n. 99 

Insured automobile owner in action by colli¬ 
sion insurer against third party, § 72, p. 
1022, n. 62 
Insurer, 

Against whom defendant may recover, § 
74, p. 1039 

Automobile theft insurer, § 72, p. 1021, 
n. 44 

Requiring insurer to take over defense, § 
83, p. 1073, n. 12 

Who denies liability as new party, § 74, 
p. 1038 

Waiver of right to implead insurer, § 74, p. 
1038 

Impleading Insurer denying liability, § 74, p. 1038 
Intervention by insurer, § 65 

Changing issues, § 70, p. 1012, n. 97 
Collection of proceeds, § 57, p, 982, n. 79 
Insurer making no defense, § 65 
Liability insurer, § 69, p. 991, n. 81 
Time to intervene, § 63, p. 997, n. 76 
Joinder of tort-feasor and insurer, § 40, p. 964 
Codes and practice acts, § 40, p. 902 
Nonjoinder of party plaintiff in action for failure 
to issue policy, waiver of effect, § 120, p. 
1125, n. 6 

Requiring insurer to take over defense, § 83, p. 
1073, n. 12 

Severance of third-party claim, § 74, p. 1038 
•Substitution of insurance commissioner for in¬ 
solvent Insurance company, § 85, p. 1078, n. 72 
Waiver of right to Implead insurer, § 74, p. 1038 

Interest, 

Bringing in persons having or claiming interest, 
S 74, pp. 1024-1027 

Classes, interest of person representing class, § 
13, pp. 920-922 
Intervention, post 
Joinder of parties, post 

Person affecting character as necessary party, § 
1, pp. 891, 892 
Plaintiffs, post 

Suing one or more defendants on behalf of aU 
affected by, § 31 


Interpleader proceedings, § 52 
Intervention, 

Abatement of intervention proceedings by abate¬ 
ment of main action, § 71, p. 1014 
Absolute right to intervene, § 54; § 61, pp. 994- 
997 

Abutting owners in action for injuries caused by 
defective sidewalk, § 59, p. 991, n. 80 
Accessory to principal action, § 53, p. 975 
Actions in which authorized, § 55 
Adequacy of other remedies affecting right to 
intervene, § 54 

Admission by failure to deny allegations in inter¬ 
vener’s complaint, § 71, p. 1016 
Adoption by intervener of pleadings of other par¬ 
ties, § 71, p. 1016 
Alfidavit to support. 

Application or petition for leave to intervene, 

§ 67, p. 1006 

Motion to intervene, § 67, pp. 1003, 1004 
Aflarmative relief for interveners, § 71, p. 1019 
Agent signing i)etition for leave to intervene, § 67, 
p. 1004 

Amendment of pleadings after intervention, § 71, 
p. 1017 
Answer, 

Adopting answer of original party, § 71, p. 
1015 

Intervener’s pleading, § 71, pp. 1015, 1016 
Intervening defendant, § 71, p. 1015 
Striking out allegations, § 71, pi 1017 
Third person as constituting intervention, 
§65 

Waiver to objection by answering to merit, 
§ 145 

Appearance, 

Intervener, § 71, p. 1013, n. 15 

Dismissal of Intervention on failure to 
appear, § 68 

Judgment against intervener failing to 
appear, § 71, p. 1019 

Third person as constituting intervention, § 
65 

Assignments, ante 
Attorney, 

Interest in upholding judgment affecting right 
to intervene, § 57, p. 984, n. 91 
Service of complaint in intervention on, § 67, 
p. 1005, n. 97 

Board of county commissioners, right to intervene, 
§ 57, p. 982, n. 79 
Burden of proof. 

Intervention proceeding, § 71, p. 1017, n. 88 
Showing why intervention should be permit¬ 
ted, §04 

Certificate of deposit, right of owner to intervene, 
§59,p.992 
Change, 

Circumstances subsequent to refusal of inter¬ 
vention, § 61, p. 997 
Condition after liiterventian, § 60 . 

Issues by interveners, § 70, pp. 1011,1012 
Check, right of person claiming ownership of 
amount of check, § 59, p. 992 
Civil law. 

Definition, § 53, p. 974, n. 75 
. Orlginof remedy, §53, p. 975 • 
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Intervention—Continued, 

Oivil proceedings, intervention authorized in, § 66 
Claim of intervener in relation to original action 
affecting right to intervene, § 68 
Claimant to property or demand, right to inter¬ 
vene, § 57, pp. 985-987 
Class suit^ § 16 

Collateral interest insufficient to authorize inter¬ 
vention, § 67, pp. 985, 987 
Collateral to principal action, § 63, p. 975 
Commercial paper, right of persons interested in 
commercial paper to Intervene, § 59, pp, 992, 
993 

Complaint for intervention, § 63, p. 974, n. 76; § 
67, pp. 1002-1007; § 71, pp. 1006, 1014r-1017 
Compromise and settlement between original par¬ 
ties affecting intervener’s rights, § 70, p, 1013 
Conclusions, petition for leave to intervene m\ist 
not state conclusion, § 67, p. 1004 
Conditional right to intervene, § 61, p. 995 
Conjectural interest, right to intervene, § 67, p. 
985 

Consent judgment, application for intervention 
after, § 63, p. 999, n. 9 
Consent to intervention, § 67, p. 982, n. 79 
Consequential interest, right to intervene, § 57, p. 
985 

Consolidation of action distinguished from, § 53, 
p. 976 

Construction of intervener’s petition, $ 71, p. 1016 
Construction of statutes, § 53, pp. 976, 977; §§ 
64, 56; S 57, pp. 983, 984; § 68; % 61, p. 996; 
§63,p.999; §64 
Content^ 

Application, petition or complaint for leave to 
intervene, § 67, pp. 1003,1004 
Motion to dismiss intervention, § 68 
Contingent interest, right to intervene, § 67, pp. 
985, 987 

Continuance, right of intervener, § 71, p. 1013 
Contracts, actions on, § 64 

Based on claims under separate contract, § 
58, p, 987, n. 34 

Costs, class action intervener liability for costs, 
§ 15 

Covenants, intervention in suit to cancel restric¬ 
tive covenants, § 67, p. 987, n, 24 
Creditor’s right to intervene, § 59, p. 991 
Cross complaint in intervention, § 71, p. 1017 
Cumulative nature of remedy, § 53, p. 976, n. 1 
Cure of defects as to parties by intervention, § 
69 

Curing defects, in intervention, § 146 
Custodia legis, intervention authorized in action 
to determine title to, § 56 
Bed sion. 

Application for leave to intervene, § 67, pp. 
1006, 1007 

Intervention proceedings, § 71, pp. 1018, 1019 
Default judgment. 

Application for intervention after entry of 
default, § 63, p. 998 

Intervention after setting aside default, § 63, 
p. 1000, n. 19 

Intervention proceeding, § 71, p. 1019 
Motion to vacate treated as application for 
leave to intervene, § 67, p. 1003, n. 58 


Intervention—Continued, 

Defeating plaintiff’s recovery by intervener, § 70, 
pp. 1012, 1013 

Defendant, intervener as, § 69 
Defenses by intervener, § 70, pp. 1011, 1012 
Defenses personal to defendant, intervener’s right 
to make, f 70, p. 1012 
Definition, § 53, pp. 974, 975 
Delay of original action by intervening, refusal 
of intervention on ground of, § 61, p. 996 
Demand, 

Clahn to or lien on demand affecting right to 
intervene, § 67, pp. 986, 986 
Bight to intervene affected by claim to or 
lien on demand, § 67, p. 987 
Demurrer, 

Application for intervention after sustaining 
demurrer, § 63, p. 999 

Complaint in intervention as assenting to 
jurisdlctioh of court to Interveners, | 67, 
p. 1005 

Constituting intervention, § 65 
Intervener’s pleading, § 71, p. 1016 
Main action, effect of sustaining on inter¬ 
vention, § 71, pp. 1013,1014 
Petition or complaint for leave to intervene, 

§ 67, p. 1004 

Bight of Intervener to interpose, § 71, p. 1015 
Depositions, objection by intervener to use as 
evidence, § 71, p. 1018 
Development of remedy, § 53, pp. 975, 976 
Devisee’s right to intervene, § 59, p. 992 
Discontinuance of intervention, § 68 
Discretion of court, § 54; § 61, pp. 994r-997 

Allowing intervention after judgment, § 63, 

p. 1000 

Amendment of intervener’s pleading, § 71, p. 
1017 

Class suits, § 15, p. 929, n. 55 
Dismissal of intervention, § 68 
Intervention after entry of judgment, § 63, p. 
1000 

Motion to dismiss intervention, § 68 
New issues, permitting intervener to raise, § 
70, p. 1012 

Permitting intervener to question propriety 
of main proceedings, § 70, p. 1011 
Terms imposed on granting leave, § 67, pp. 

1006, 1007 
Time, 

Answering intervener’s complaint, § 71, 

p. 1016 

Application to Intervene, § 63, p. 998 

Dismissal of actions, 

Application after dismissal, § 63, p. 999 
Intervener’s right to move for, § 70, p. 1012 
Intervention, § 68; § 71, pp. 1013,1014 
Class suit after dismissal, § 15 
Main action, effect on intervention proceeding, 
§ 71, pp. 1013,1014 

Petition in intervention, judgment affected by 
dismissal, § 71, p. 1019 
Purpose of moving to dismiss, § 60 
Distinctions and comparisons, § 53, p. 976 
Distributive share, intervention seeking distribu¬ 
tive share after judgment in original suit, § 
63, p. 100, n. 12 
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InterventJon—Continued, 

Draft, intervention of assignee of, § 59, p. 992 
Ecclesiastical law definition of intervention, § 53, 
p. 974, n. 78 

Equitable claim in proceedings at law, interven¬ 
tion for purpose of setting up, § 58 
Equitable interest authorizing right to Intervene, 
§ 57, p. 987 
Equity suits, § 55 
Estoppel, 

Complain of intervention, § 67, p. 1004 
Order denying leave, § 67, p. 1007, n. 31 
“Et al.” order, persons who are interveners under 
such order, § 67, p, 1007 
Event of any suit defined, § 57, p. 983, n. 88 
Evidence, 

Motion by interveners to open trial to take 
. additional testimony, § 71, p. 1018 
Proceedings after Intervention, § 71, pp. 1017, 
1018 

' Ex parte leave to intervene, § 67, pp. 1006,1007 
Exceptions to pleadings. 

Intervener’s pleading, § 71, pp. 1015,1016 
Intervener’s right to interpose, § 71, p. 1015 
Existence of other remedies affecting right, § 54 
Extent of interest affecting right to Intervene, § 
57, p. 986 

Failure of main action, effect of, 5 71, pp. 1013, 
1014 

Filing petition for leave to intervene, § 67, p. 1004 
Form, 

Action not changed by intervention, § 69 
Application, petition or complaint for leave to 
intervene, § 67, pp. 1003,1004 
Making intervention, § 65 
Motion to dismiss intervention, $ 68 
Original proceedings, intervener’s power to 
compel alteration, § 70, p. 1012 
Proceedings, right to intervene if intervention 
would change form, § 58 

Fraud, 

Intervener’s right to show, § 70, p. 1013 
Intervention by person not served with proc¬ 
ess, § 56 

Friendly litigation, right to intervene in, § 57, p. 
982, n. 80 

Grounds for intervention, § 60 
Hearing, 

Application or petition for leave to intervene, 
§ 67, pp. 1005,1006 
Intervention proceeding, § 71, p. 1018 
History, § 53, pp, 976,976 

Hostile interest insufiicient to authorize inter¬ 
vention, § 57, p. 985 

Impeachment of Judgment, Intervention for pur¬ 
pose of, § 60 

Implied power of court to permit, § 53, p. 977 
In rem proceedings, right of intervener, § 70, p. 
1011 

Incidental interest insufiicient to authorize inter¬ 
vention, § 57, p: 987 
Inconsistent pleas, § 71, p. 1017 
Inconsistent suit, intervener’s power to inject in 
original suit, § 58, p. 988, n. 41 
Indemnitor’s right to intervene, § 59, p. 991, n, 82 
Independent controversy injected into suit by in¬ 
tervention, § 58 


Intervention—Continued, 

Independent nature of, $ 63, p. 975 
Indorser of note, maker’s right to intervene In 
action against endorser, § 59, p. 993 
Inheritance taxes, intervention for purpose of 
collecting, § 67, p. 982, n. 79 
Insurance, ante 
Interest, 

Application, petition or complaint for leave 
to intervene must show interest, § 67, pp. 
1003, 1004 

Determination of interest by court, { 71, p. 
1018 

Judgment affected by pleading and proof as 
to interest, § 71, p. 1019 

Order granting leave as determination that 
intervener has interest, § 67, p. 1007 
Pleading in intervention required to show in¬ 
tervener’s interest, § 71, pp. 1014-1017 
Proof of intervener’s iiaterest, § 64, p. 1001, n, 
33 

Property as condition to right, § 54, p. 978, n. 
41 

Right to intervene affected by, § 67, pp. 981- 
987 

Interest in the controversy defined, § 57, p. 984 
Interest in the subject matter defined, § 57, p. 984 
Interlocutory nature of proceeding, § 63, p. 975 
Intervener defined, § 53, p. 974 
Involuntary dismissal of intervention, § 68 
Issues, changing by intervener, § 70, pp. 1011,1012 
Joinder of plaintiffs in intervention proceedings, 
§ 64 

Joint tort-feasors not Joined, right to intervene, 
§ 57, p. 987 
Judgment, 

Default Judgment, infra 
Intervention after Judgment, § 63, pp. 999, 
1000 

Class suit, § 15 

Intervention for pun)ose of impeaching Judg¬ 
ment, § 60 

Intervention proceedings, § 71, pp. 1018, 1019 
Motion by third person to set aside as con¬ 
stituting intervention, | 65 
Pleading, judgment dependent on pleading, $ 
71, p. 1019 

Hearing application of petition for leave to 
intervene, § 67, pp. 1005,1006 
Interveners submitting to, § 70, p. 1010 
Intervention for purpose of attacking, § 60 
Intervention proceeding, § 71, p. 1014, n. 36 
Objection to Jurisdiction by intervener, § 70, 

p. 1010 

Pleadings of intervener to show Jurisdiction, 
§ 71, p. 1014 

Jurisdictional amount of intervener’s claim af¬ 
fecting right to intervene, § 61, p. 997 
Jury, agreement between original party for trial 
without Jury as binding on intervener, § 71, 

p. 1018 

Laches affecting motion to intervene, § 63, pp 

1000, 1001 

Legatee’s right to intervene, § 59, p. 992 
Leave of court, § 66; § 67, pp. 1002-1007 
Class suit^ time for motion, $ 15 
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Ixiterventton--Ck)ntliiii«<l, 

Leave of court—Continued, 

Striking out petition, overruling motion to 
strike as equivalent to leave, § 146 
Lialjility insurance, § 69, p. 991, n. 81; § 66. 
Liability of intervener in general, § 70, pp. 1010- 
1013 

Lien, right to intervene affected by, $ 67, pp. 985- 
987; §59,p.992; §61,p.996 
Life tenant’s right to intervene, § 67, p. 982, n. 79 
Loss of rights, § 62 

Meritorious defense, person seeking to intervene 
must show, § 60 

Minority stockholder’s right to intervene, § 69, p. 
989, n. 60 

Mode of method of intervening, § 66 
Money, 

Intervention authorized in actions for re¬ 
covery, § 55 

Intervention by persons ultimately liable in 
action to recover, § 59, p. 991 
Moot questions, dismissal of intervention present¬ 
ing moot question, § 68 

Moral issue as suflOicient interest to permit inter¬ 
vention, § 57, p. 985 

Multiplicity of suits, intervention for purpose of 
preventing, § 53, p. 976, n. 10; § 60 
Nature of action, 

Not changed by Intervention, § 69 
Right to intervene if intervention would 
change nature of action, § 68 
Nature of original proceedings, intervener’s power 
to compel alteration, § 70, p. 1012 
Nature of rights, § 63, p. 976 
Necessary parties, 

Discretionary intervention where intervener 
not necessary party, § 61, p. 995 
Intervention by, § 56 

Right to intervene dependent upon intervener 
being necessary party, § 54 
Necessity of, § 53, p. 977 

Right to intervene dependent on necessity, § 
64 

New issues, 

Raising by interveners, § 70, pp. 1011, 1012 
Right to intervene affected by, § 58 
New trial. 

Intervention after filing motion for new trial, 
§ 63, p. 999, n. 8 

Intervention granted after new trial granted, 
§ 63, p. 1000 

Nonjoinder of parties defendant cured by inter¬ 
vention, § 129 
Notes, 

Evidence in intervention proceeding, § 71, pp. 
1017, 1018 

Right of persons interested in note to inter¬ 
vene, § 69, pp. 992, 993 

Notice, 

Original party of application of petition or 
complaint, J 67, pp. 1004r-1006 
Proceedings, effect of failure to intervene 
after notice, § 53, p. 977 
Proceedings after intervention, | 71, p. 1013 
Number of interveners in representative action, 
§61,p.997 


Intervention—Continued, 

Objection, §§ 142-146. 

Application or petition for leave to intervene, 

§ 67, p. 1004 

Intervener’s pleading, § 71, pp, 1015, 1016 
Jurisdiction, objection by interveners, § 70, 

p. 1010 

Pleading or process, intervener’s right to ob¬ 
ject to, § 70, p. 1011, n. 89 

Oil and gas lessee’s right to intervene, § 57, p. 986, 
n. 21 

Operation and effect, 

Intervention, §§ 69-71, pp. 1008-1019 
Glass suits, § 16 

Order granting leave, § 67, p. 1007 

Orders of court, 

Dismissal of intervention, § 68 
Hearing application for leave to intervene, § 
67, pp. 1006,1007 

Leave to intervene, § 67, pp. 1006,1007 
Origin, § 53, pp. 975, 976 

Original party to action, right to intervene, § 66 
Parties, interveners becoming parties, § 69 
Patent royalties, intervention in suit respecting, 
§ 67, p. 985, n. 8 

Pendente lite assignee, application for interven¬ 
tion after settlement between original parties, 
§ 63, p. 999 

Pendente lite purchaser. 

Intervention by as not changing nature and 
form of action, § 69 
Right to intervene, § 59, pp. 989, 990 

Pension fund, intervention for purpose of protect¬ 
ing, § 61, p. 994, n. 27 

Performance of duty, intervention in proceedings 
to compel, § 56, p. 979, n. 48 
Persons entitled to intervene, §§ 56-59, pp. 980- 
993 

Persons who may intervene in general, § 56 
Class suits, § 15 

Petition, § 67, pp. 1002-1007; § 71, pp. 1014-1017 
Consideration of stricken petition, $ 142 
Plaintiff, intervener as, § 69 
Possession of note, right to intervene, in action to 
recover, § 69, p. 993 

Possessor’s right to intervene, § 67, p. 986, n. 16 
Power to permit in general, § 53, p. 977 
Presumption of granting leave to intervene, § 67, 

p. 1006 

Previous proceedings binding on intervener, § 70, 
p. 1011, n. 91 

Primary liability, right to intervene by persons 
primarily liable, § 59, pp. 990,991 
Private nature of interest as suflOlcient to author¬ 
ize Intervention, § 57, p. 985 
Procedure, §S 64-67, pp. 1001-1007 
Proceedings and cause after intervention, § 71, pp. 
1013-1019 

. Proceedings defined, § 55, p. 979, n. 53 
Proceedings in which authorized, § 55 
Proceedings on application, petition or complaint, 
§ 67, pp. 1002-1007 
Proper paily, intervention by, § 56 
Property, intervention in action to recover, f 66 
Property rights, right to intervene in action af¬ 
fecting, § 57, pp. 981-987 
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Intervention—Continued, 

Purchaser of note, right to intervene, § 59, p. 992, 
n. 99 

Purchasers’ right to intervene, § 69, pp. 989, 990 
Purpose of right, § 60 

Qualified right to intervene, § 51, pp. 994r-997 
Quasi criminal proceedings, intervention author¬ 
ized in, § 55 

Real party in interest, intervention, right to in¬ 
tervene, § 57, p. 982, n. 80 

Receiver’s appointment, intervener’s right to ques¬ 
tion validity, § 70, p. 1011, n. 89 
Recognition by intervener of propriety of main 
action, § 70, pp. 1010,1011 
Record of case, intervener bound by, § 70, p. 1011 
Relation of intervener’s claim or contention to 
original action or parties affecting right to 
intervene, § 58 

Remote interest, right to intervene, § 67, pp. 985, 

987 

Reply to answer in intervention, § 71, p. 1016 
Representative action, right of i>ersons represent¬ 
ed to intervene, § 16 

Representative capacity, right of person acting 
in to intervene, § 59, p. 989 
Residuary legatee’s right to intervene, § 69, p. 992 
Right to intervene. 

Application, petition or complaint for leave 
to intervene must show right to intervene, 

§ 67, pp. 1003,1004 

Determination on hearing application for 
leave to intervene, § 67, p. 1006 
Pleadings in intervention required to show 
right to intervene, § 71, pp. 1014-1017 
Rights of interveners in general, § 70, pp. 1010- 
1013 

Rules of court, § 54 

Mode or method of intervening, § 65 
Time for motion, § 63, p. 1000 
Rules of practice governing proceedings after in¬ 
tervention, § 71, p. 1013 
Second application for leave, § 67, p. 1007 
Seniority rights, intervention in suit involving, 5 
67, p. 985, n. 98 

Separate interest as insufficient to authorize in¬ 
tervention, § 57, p. 985 

Service of pleadings after intervention, § 67, p. 
1006 

Service of process, effect on right to intervene, f 
56 

Set-off and counterclaim, 

Against intervener, § 71, p. 1017 
By intervener against defendant, § 70, p. 1012, 
n. 98 

Settlement of case, application for Intervention 
after, § 63, p. 999 

Special proceedings, intervention authorized in, 

§55 

Specific performance, right to intervene in suit 
for, § 68, p. 987, n. 34 

Statutes, § 53, pp. 976, 977; §§ 54-56; § 67, pp. 
981-987; § 58; § 59, pp. 989-993; § 61, pp. 
994r-997; §§ 64r-67, pp. 1001-1007; § 70, pp. 
1010-1013; § 71, pp. 1013-1019 
Statutory origin, § 53, pp. 975, 976 
Stipulation, third person making himself party to 
stipulation as constituting intervention, { 63 
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Intervention—Continue^ 

Stock, 

Changing issues by intervener in suit to com¬ 
pel payment of subscriptions, § 70, p. 1012, 
n. 98 

Intervention in action relating to, f 57, p. 
983, n. 87 
Striking out. 

Intervener’s complaint, § 67, p. 1006 
Intervening defendants, persons who may ob¬ 
ject to, § 143 

Petition, consideration of stricken petition, § 
142 

Pleadings in intervention, § 71, p. 1017 

Subject matter defined, § 57, p. 987 
Subordination of intervention to main proceeding, 
§ 70, pp. 1010,1011 

Subrogee’s right to intervene, § 59, p. 990 
Substantial nature of Interest affecting right to 
intervene, § 57, p. 986 

Substitution of interveners, § 85, p. 1076; § 85, p. 
1077, n. 68; p. 1080, n. 91 

Summary proceedings, Intervention authorized in, 
§65 

Supplemental complaint, order granting leave re¬ 
quiring petitioner to serve, § 67, p. 1007 
Supplemental petition, intervener’s right to file, 
§ 71, p. 1017 

Sureties’ right to intervene, § 59, p. 991, n. 80 
Surprise, intervention not permitted where it 
will operate as surprise, § 63, p. 997, n. 76 
Time, § 63, pp. 997-1001 

Acquiring Interest affecting right to inter¬ 
vene, § 57, p. 986 

Amendment of pleadings after intervention, § 
71, p. 1017 

Answer in intervention, § 71, pp. 1016, 1017 
Application, § 63, pp. 997-1001 
Class suits, § 15 

Determination as to intervention, § 71, p. 1018 
Grounds arise, § 60 
Motion to dismiss intervention, § 68 
Objection, § 146 

Application for leave to intervene, § 67, 
p. 1004 

Service of complaint in intervention, § 67, p. 
1006 

Striking claim for damages, § 71, p. 1017 
Withdrawal of intervention, § 68, p, 1007, n. 
38 

Title to property, 

Intervention authorized in action respecting, 
§ 55 

Right of title holder to intervene, § 57, p. 986 

Transfer of intervention proceedings to equity, § 
71, p. 1018 

Trial of intervention proceedings, § 71, p. 1018 
Trust funds, intervention in suit to determine 
distribution, § 67, p. 986, n. 15 
Ultimate liability, right to intervene by persons 
ultimately liable, § 59, pp. 990, 991 
Vacation of dismissal of suit affecting pending 
intervention petition, § 63, p. 999 
Vacation of judgment, 

Intervention granted after vacation, § 68, p. 
1000 
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Interventloii—Oontintied, 

Vacation of Judgment—Continued, 

Motion by third person to set aside as con¬ 
stituting intervention, § 65 
Vacation of order granting leave, S 67, p. 1007 
Verification, 

Answer In intervention, § 71, p. 1010, n. 60 
Petition for leave to intervene, § 67, p. 1004 
Voluntary dismissal of intervention, § 68 
Waiver, 

Issuance and service of new summons on pe¬ 
tition in intervention, § 67, p. 1005, n. 97 
Objection, § 145 

Application or petition for leave to in¬ 
tervene, § 67, p. 1004 

Prior petition to intervene, § 67, p. 1007, n. 3 
Eights, § 62 

Wills, intervention by legatees and devisees in ac¬ 
tion to construe, § 59, p. 992 
Withdrawal of intervention, § 68 
Witness, appearance as witness as constituting 
intervention, § 69, p. 1010, ru 79 
Written pleadings for leave to intervene, § 67, p. 
1004 

Issues, 

Necessary party determined from issues, § 1, p. 
892 

Raised by demurrer objecting to, 

Misjoinder of parties plaintiff, § 132, p. 1137 
Nonjoinder of parties defendant, § 125, p. 
1129 

Want of capacity to sue, § 108, p. 1110 

Joinder of parties, 

Amendment, 

Rsplalning misjoinder, $ 154 
Showing failure to Join, § 154 
Bringing in new parties, generally, ante 
Burden of Joinder, § 104, p. 1100 
Construction of statute providing that nonjoinder 
or misjoinder will not defeat action, § 104, p. 
1099 

Cure of defect, § 104, p. 1100 
Death action, objection to failure to Join, § 104, p. 
1099, n. 29 

Defect of parties. Joinder of unnecessary parties, 
§ 104, p. 1100 
Abatement, 

Motion to abate raising objection to mis¬ 
joinder, § 138, p. 1142 
Waiver of misjoinder by failure to move 
to abate, $ 139 

Admission of counsel as waiver of objection 
to misjoinder, § 139 
Defendants, §§ 33-60, pp. 948-972 

Adverse interest to plaintiff affecting Joinder 
under codes and practice acts, § 37, pp. 
951-953 

Alternative Joinder, § 40, p. 963 

Codes and practice acts, § 37, pp. 954, 955; 

§39,p.960; §45 
Tort actions, § 39, p. 960 
Amount of recovery affected by failure to ob¬ 
ject to nonjoinder, § 126 
Answer, 

Objections raised by answer, § 106 
Misjoinder, § 138, p. 1144 


Joinder of parties—Continued, 

Defendants—Continued, 

Answer—Continued, 

Objections raised by answer—Continued, 
Nonjoinder, § 125, pp. 1129-1131 
Nonjoinder of parties who should be 
before court either as plaintiffs 
or as defendants, § 130 
Waiver of objection by answering to 
merit. 

Misjoinder, § 139 
Nonjoinder, § 126 

Waiver of objections by failure to answer 
or InsuflBlcient answer, 

Misjoinder, § 139 
Nonjoinder, § 126 

Bankrupt Joint contractor, necessity for Join¬ 
ing at common law, § 43 
Burden of proof to show nonjoinder, § 127 
Capacity to be sued, suing defendant in sev¬ 
eral capacities, § 40, p. 961, n. 90 
Change of venue, objection to misjoinder by 
motion to change, § 138, p. 1142 
Codes, 

Persons who may be Joined under, §§ 37- 
40, pp. 951-964 

Persons who must Join under codes, §§ 
45-49, pp. 967-971 

Common interest, persons who may be Joined 
affected by, § 33 

Common interest or liability affecting Joinder 
under codes and practice acts, § 40, pp. 
961-964 
Common law, 

Persons who may be Joined, §§ 34-36 
Persons who must Join in common law, §§ 
42-44 

Community of interest affecting Joinder under 
codes and practice acts, § 37, pp. 952, 953, 
955,956; §§45,46 

Complicated controversies under codes and 
practice acts, § 37, p. 952 
Condition precedent of Joining person refusing 
to Join as plaintiff, § 50 

Conspiracy, Joinder in actions under codes 
and practice acts, § 30, p. 959 
Construction of objection as to nonjoinder, § 
124 

Construction of statutes, § 37, p. 951 
Continuance, waiver of objection to mis¬ 
joinder by consenting to continuance, § 
139 

Contracts, ante 

Corporations, objection to nonjoinder to show 
existence of corporation, § 127 
Curing misjoinder, § 141 

Parties who should be before court either 
as plaintiffs or as defendants, § 130 
Curing nonjoinder, § 129 
Deceased person. 

Demurrer raising objection to nonjoinder 
of dead party, § 125, p, 1128 
Plea or answer raising objection of non¬ 
joinder, § 125, p. 1130 

Defense of nonjoinder, § 125, p. 1126 
Definition of misjoinder, § 138, p. 1141 


1314 



INDEX TO PARTIES 


Joinder of parties—Contintied, 

IDefendants—Continued, 

Demurrer, 

Objections raised by, 

Misjoinder, § 138, pp. 1142-1144 
Nonjoinder, § 125, p. 1127 
Nonjoinder of parties who should be 
before the court either as plain¬ 
tiffs or as defendants, § 130 
Waiver of objection by failure to demur 
or Insufficient demurrer. 
Misjoinder, § 139 
Nonjoinder, § 132 

Demurrer to evidence raising objection to 
nonjoinder, § 125, p. 1127 
Directed verdict on ground of misjoinder, § 
138, p. 1141 

Discontinuance causing nonjoinder, time for 
objection, § 126 
Discretion of court, § 40, p. 962 

Codes and practice acts, § 37, p. 952 
Dismissal, 

Curing misjoinder, § 141 
Ground of misjoinder, § 138, p. 1141 
Motion to dismiss raising objection to 
nonjoinder, § 125, p. 1127 
Objection to misjoinder raised by motion 
to dismiss, § 138, p. 1144 
Distinct torts, persons who may join at com¬ 
mon law, § 36 

Election, objection to misjoinder by motion to 
compel election, § 138, p. 1142 
Equity, ante 
Estoppel to object to. 

Misjoinder, §§ 133,140 
Nonjoinder, §§ 126,128 
Nonjoinder of parties who should be be¬ 
fore court either as plaintiffs or as 
defendants, 1130 
Evidence, 

Nonjoinder, § 127 

Objection to evidence raising objection 
to. 

Misjoinder, § 138, p. 1142 
Nonjoinder, § 125, p. 1127 
Exceptions raising objections to. 

Misjoinder, § 138, p. 1142 
Nonjoinder, § 125, p. 1127; § 138, p. 1142 
Excuse for nonjoinder under codes and prac¬ 
tice acts, § 48 

Final relief, joinder under codes and practice 
acts affected by liability for, § 37, p. 954 
Foreclosure of lien, S 40, p. 963 
Fraud, persons who may be joined under 
codes and practice acts, § 39, p. 959 
General demurrer. 

Objections raised by. 

Misjoinder, § 138, pp. 1142,1143 
Nonjoinder, § 125, p. 1129 
Waiver of objection to nonjoinder by 
filing, $ 126 

General denial or issue. 

Objection raised by. 

Misjoinder, § 138, p. 1144 
Nonjoinder, § 125, p. 1130 
Waiver of objection to misjoinder by 
pleading general issue, § 139 


Joinder of parties—Continued, 

Defendants—Continued, 

Identity of interest affecting joinder under 
codes and practice acts, § 37, p. 953 
Implied contracts under codes and practice 
acts, § 38 

In rem proceedings. 

Codes and practice acts, § 37, p. 953 
Persons who must join at common law, 
§ 42, p. 966, n. 62 

Insolvency affecting right to join defendant 
for tort under codes and practice acts, § 
39, p. 958 

Instructions raising objections to nonjoinder, 
§ 125, p. 1127 

Insurance company, statute forbidding join¬ 
der in action against Insured, § 33 
Insurer and tort-feasor, § 40, pp. 962, 964 
Insurer of defendant, § 37, pp. 951, 962 
Interest affecting joinder. 

Codes and practice acts, § 37, pp. 951- 
956; § 40, pp. 961-964; §§ 45, 46, 49 
Common law, § 42 
Persons who may be joined, § 33 
Persons who must be joined, §§ 41, 42, 45, 
46, 49 

Interest affecting right to object to nonjoin¬ 
der, § 128 

Joint and several contracts, actions on, § 40, 
p. 963 

Codes and practice acts, § 39, p. 960; $ 
47 

Common law, § 35 
Joint and several liability. 

Persons who may join under codes and 
practice acts. 

Contract actions, § 38 
Tort actions, § 39, pp. 957-960 
Persons who must be joined in action at 
common law on single contract im¬ 
posing liability, § 43 

Joint contracts, persons who must join under 
codes and practice acts, §§ 46,49 
Joint demurrer raising objection to. 
Misjoinder, § 138, pp. 1142,1143 
Noxijoinder, § 125; p. 1129 
Joint liability, 

Codes and practice acts, § 37, p. 953; §§ 
38, 43 

Common law, S§ 34, 35 
Waiver of objection to misjoinder when 
sued jointly, § 139 

Joint obligors. 

Persons who may join at common law, § 
34 

Persons who must join. 

Codes and practice acts, §§ 46, 49 
Common law, § 43 

Joint owners of realty committing tort, join¬ 
der in action at common law, § 44 
Joint tort-feasors, post * 

Judgment, joinder in actions under codes and 
practice acts of defendants against whom 
any relief is sought, § 39, p. 960 
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Joinder of parties—Continued, 

Defendants—Continued, 

Judgment or relief, joinder of persons against 
whom judgment or relief is sought, § 
37, pp. 953-955 
Common law, § 42 

Jurisdiction defeated by nonjoinder, § 125, p. 
1126 

Laches defeating objections to nonjoinder, | 
126 

Landlord’s lien foreclosure, § 40, p. 963, n. 26 
Lease, joinder of joint obligors at common 
law, § 43 

Mechanic’s lien foreclosure, § 40, p. 963, n. 26 
Mode of raising objection to, 

Misjoinder, § 138, pp. 1141-1147 
Nonjoinder, § 125, pp. 1126-1131 
Motion raising objection to. 

Misjoinder, § 138, p. 1142 
Nonjoinder, § 126, p. 1127 
Motive in joining several defendants in action 
for tort under codes and practice acts, § 
39, p. 958 

Multiplicity of suits, joinder to prevent, § 37, 
pp. 952, 955; § 45 

Nature and character of objections to. 
Misjoinder, § 138, p. 1141 
Nonjoinder, § 126, p. 1126 
Necessary parties, § 37, p. 961 

Demurrer raising objection of nonjoinder, 

§ 126, p. 1128 

Nonjoinder cured by motion to amend, § 
129 

Persons who must be joined, § 41 

Codes and practice acts, § 37, pp. 951- 
953; §45 
Common law, § 42 

Nonjoinder of parties who should be before 
the, court either as plaintiffs or as defend¬ 
ants, objection to, § 130 
Nonresidents, post 

Notice of objection for misjoinder, § 125, p. 

1127; § 138, p. 1142 
Objections to. 

Misjoinder, §§ 137-141, pp. 1141-1147 
Nonjoinder, §§ 124-129, pp. 1126-1134 
Nonjoinder of parties who should be be¬ 
fore the court either as plaintiffs or 
as defendants, § 130 

Parol contracts, joinder under codes and 
practice acts, § 38 

Pendente lite purchaser, joinder in action 
under codes and practice acts, § 45 
Permissive joinder, §§ 33-40, pp. 948-964 
Persons entitled to object to. 

Misjoinder, § 140 
Nonjoinder, § 128 

Persons who may be joined, §§ 33-40, pp. 946- 
948 

Persons who must be joined, §§ 41-49, pp. 964- 
971 

Plaintiff refusing to join as plaintiff, joininr 
such person as defendant, § 50 
Nonjoinder, § 119, p. 1118 
Plea, 

Objection raised by plea, § 106 
Misjoinder, § 138. p. 1144 


Joinder of parties—Continued, 

Defendants—Continued, 

Plea—Continued, 

Obpection raised by plea—Continued, 
Nonjoinder, § 125, pp. 1129-1131 
Nonjoinder of parties who should be 
before court either as plaintiffs 
or defendants, § 130 

Waiver of objection by failure to plead 
or insufficient plea. 

Misjoinder, § 139 
Nonjoinder, § 126 

Practice acts. 

Persons who may be joined under, |§ 37- 
40, pp. 951-964 

Persons who must join under, §§ 45-49, 
pp. 967-971 

Preliminary plea setting up nonjoinder, § 126 
Principal and agent in alternative, § 37, p. 
954 

Principal obligor and person secondarily lia¬ 
ble, § 40, p. 963 
Proper parties, 

Demurrer raising objection of nonjoinder, 

§ 126, p. 1128 

Failure to join, § 41 

Real party in interest under practice acts, § 
37, p. 951 

Respondeat superior doctrine, Joinder of de¬ 
fendants under codes and practice acts 
in action based on doctrine, § 39, p. 960 
Same transaction, joinder of defendants in 
cause of action growing out of, § 40, p. 
063 

Separate and wrongful acts, persons who may 
join, § 40, p. 964 

Codes and practice acts, § 39, pp. 950, 960 
Separate cause of action under codes and 
practice acts, § 37, pp. 055, 956 
Separate defenses affectibg right to join, § 
37, p. 053 

Set-off and counterclaim, demurrer raising 
objection to nonjoinder of parties, § 125, 
p. 1129 

Several liability. 

Persons who may be joined. 

Codes and practice acts, § 38 
Common law, § 35 

Persons who must join at common law, 
§ 43 

Several missing defendants, plea or answer 
raising objection to nonjoinder, § 126, 
p. 1131 

Several obligors, joinder in actions under 
codes and practice acts, § 46 
Several torts, persons who may join in ac¬ 
tion at common law, § 36 
Severance of misjoined parties, § 141 
Speaking demurrer raising objection of non¬ 
joinder, § 125, p. 1129 

Special demurrer raising objection of non¬ 
joinders, § 125, p. 1120 
Statutory provisions, §§ 37-40, pp. 951-064 
Striking out parties. 

Curing misjoinder, § 90, p. 1086, n. 12; 
§ 141 
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J^oinder of parties—Continued, 

Defendants—Continued, 

Striking out parties—Continued, 

Objection to misjoinder raised by motion 
to strike, § 138, p. 1142 
Waiver of misjoinder by failure to move 
to strike, § 139 
Time of objection. 

Misjoinder, §§ 126, 139 

Nonjoinder of parties who should be before 
court either as plaintiffs or as defend¬ 
ants, § 130 

Title, persons who must be joined in action 
affecting title under codes and practice 
acts, § 45 
Torts, post 

Unknown persons, | 49 

Exception for nonjoinder, § 125, p. 112T 
Verdict curing misjoinder, § 138, p. 1144 
Verification of plea or answer raising objec¬ 
tion to nonjoinder, § 125, p. 1131 
Waiver of objection by failure to verify, 
§ 126 

Waiver of objection. 

Misjoinder, §§ 126, 139 
Nonjoinder, § 126 

Nonjoinder of parties who should be be¬ 
fore court either as plaintiffs or as 
defendants, § 130 

Demurrer raising objections to nonjoinder or mis¬ 
joinder, § 105 

Exceptions raising objections to, 

Misjoinder, § 104, p. 1099 
Nonjoinder, § 104, p. 1101 

General denial as waiver of misjoinder of par¬ 
ties, § 106 
Intervention, 

Curing nonjoinders, § 61, p. 995 
Persons objecting on grounds of misjoinder, 
§ 02 

Jurisdictional defect, nonjoinder as constituting, 
§ 104, p. 1099 

Misjoinder of parties defined, § 104, p. 1100 
Motion as mode of raising objection to misjoinder 
or nonjoinder, § 104, p. 1101 
Objections, method and mode of raising, §§ 104- 
106, pp. 1098-1106 
Plaintiffs, §§ 17-29, pp. 931-946 

Abatement as to party misjoined, § 132, p. 
1135 

Amendment of pleading curing nonjoinder, 
§ 123 
Answer, 

Objections raised by answer, § 106 
Misjoinder, § 132’, p. 1138 
Nonjoinder, § 119, pp. 1121-1123 
Nonjoinder of parties who should be 
before court either as plaintiffs 
or as defendants, § 130 
Waiver of objection. 

Misjoinder, 

Answering to merits, § 133 
Failure to answer or insufficient 
answer, § 133 

Nonjoinder by failure to answer or 
Insufficient answer, § 120 
Appearance curing nonjoinder, § 123 


Joinder of parties—CJontinued, 

Plaintiffs—Continued, 

Assignees, joinder of several assignees under 
codes, § 27, p. 944, n. 73 

Beneficial interest, necessity for joining, § 22 
Beneficial owner under codes, § 21, p. 9^ 
Benefits of contract. 

Joinder of persons subsequently admitted 
to benefit, § 19 

Joinder of third person for whom contract 
is made, § 27 

Broker’s action for services, S p. 933, n. 25 
Burden of proving. 

Misjoinder, § 135 
Nonjoinder, § 121 

Capacity to sue, misjoinder by bringing ac¬ 
tion in several capacities, § 17 
Codes, joinder under, § 21, pp. 934-939 ; §§ 
26-28 

Coixunon fund, joinder in action affecting 
fund, § 21, p. 937 
Code practice, § 26 
Common law to, § 23 

Common interest affecting right to join, J 17 
Common law. 

Persons who may join at common law, 
§§ 18-20 

Persons who must be joined at conunon 
law, §§ 23-25, pp. 941-943 
Community of interest affecting right to join, 

, § 17, p. 931 

Contract actions at common law, § 19 
Consent of person jointly interested to join¬ 
der, § 29 

Conspiracy, joinder under code, § 21, p. 937 
Construction of Civil Practice Act permitting 
joinder, § 21, p. 935 

Construction of statute permitting joinder of 
plaintiffs with causes of action arising 
out of same transaction or series of trans¬ 
actions, § 21, p. 938 
Contracts, ante 
Covenants, action on, § 19 
Craving oyer as mode of raising objection to 
nonjoinder, § 119, p. 1120, n. 25 
Curing, 

Misjoinder, §§ 130, 136 
Nonjoinder, § 123 

Death actions, demurrer raising objections to 
nonjoinder, § 105, p. 1104, n. 98 
Demurrer, 

Objections raised by, 

Misjoinder, § 132, pp. 1135-1138 
Nonjoinder, § 119, pp. 1120,1121 
Nonjoinder of parties who should be 
before court either as plaintiffs 
or as defendants, § 130 
Waiver of demurrer raising objections to 
misjoinder by pleading over, § 120 
Waiver of objections by failure to demur 
or insufficient demurrer, 
Misjoinder, § 133 
Nonjoinder, § 120 

Demurrer to evidence raising objection to. 
Misjoinder, § 132, p. 1136 
Nonjoinder, § 119, pp. 1119,1120 
Discretion of court, § 17 
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Joinder of parties—Continued, 

Plaintiffs—'Oontlnued, 

Distinct causes of action under codes, § 21, 
p. 936 

Effect of waiver of objection of nonjoinder, 
§ 120 

Election, objection to misjoinder by motion 
to require election, § 132, p. 1136 
Equitable interest, 

Joinder under code, § 21, pp. 935, 936 
Objection of nonjoinder of persons equita¬ 
bly Interested, § 119, p. 1119 
Estoppel to object to nonjoinder of parties 
who should be before court either as 
plaintiffs or as defendants, § 130 
Evidence of, 

Misjoinder, § 135 
Nonjoinder, § 121 

Objections to evidence as raising objec¬ 
tion to misjoinder, § 132, p. 1136 
Exception raising objections of. 

Misjoinder, § 119, p. 1120; § 132, p. 1136 
Nonjoinder, § 119, p. 1120 
Expectant interest, necessity for joinder, § 
22, p. 940, n. 10 

Failure to object to nonjoinder affecting 
amount of recovery, § 120 
Fraudulent conveyances, joinder in action to 
set aside, § 17 

Future contingent interest, necessity for 
joinder, § 22, p. 940, n. 10 
General demurrer raising objection to, 
Misjoinder, § 132, pp. 1136, 1138 
Nonjoinder, § 119, pp. 1121,1122 
Implied contracts, action at common law, 
§ 19 

Indemnifying person refusing to join on use 
of name by coplaintiff, § 29 
Instructions raising objection to misjoinder, 
§ 132, p. 1136 
Interest, 

Persons who may join, 

Common law, §§ 18-20 
Ooplaintiff’s interest affecting, § 17 
Persons who must join, § 22 

Codes and practice acts affected by, 
§21, pp. 935-937; §§26-28 
Common law, §§ 23-25 
Intervention proceedings, § 64 
Issues raised by demurrer objecting to mis¬ 
joinder, § 132, p. 1137 

Joint and several contracts, joinder under 
codes, § 21, p. 936 
Joint obligees, § 22, p. 940 
Joint owners in action for tort under codes 
and practice acts, § 28 
Mode of raising objection of, 

Misjoinder, § 132, pp. 113&-1138 
Nonjoinder, § 119, pp. 1119-1123 
Motion raising objection to. 

Misjoinder, § 132, p. 1136 
Nonjoinder, § 119, p. 1119 
Motion to join, waiver of objection to non¬ 
joinder by failure to move to join, § 120 
Multiplicity of suit, joinder to prevent, § 17 
Nature and character of objections to. 
Misjoinder, § 132, p. 1135 


Joinder of parties—Continued, 

Plaintiffs—Continued, 

Nature and character of objections to—Con¬ 
tinued, 

Nonjoinder, § 119, pp. 1118,1119 
Necessary parties, § 22 
Nonjoinder of parties by joining as defendant 
plaintiff refusing to be made party, § 
119, p. 1118 

Nonjoinder of parties who should be before 
the court either as plaintiffs or defend¬ 
ants, objection to, § 130 
Notice of objection. 

Misjoinder, § 132, p. 1136 
Nonjoinder, § 119, p. 1119 
Objection to. 

Misjoinder, §§ 131-136, pp. 1135-1141 
Nonjoinder, §§ 118-123, pp. 1118-1126 
Nonjoinder of parties who should be be¬ 
fore the court either as plaintiffs or 
as defendants, § 130 

Waiver of objection affecting court’s 
power to bring in new parties, § 79, 
pp. 1051, 1052 

Part owner of claim under codes, § 21, p. 935 
Partners, 

Demurrer to evidence objecting to non¬ 
joinder of partner, § 119, pp. 1119, 
1120 

Objection to nonjoinder, § 119, p. 1122 
Persons entitled to object to misjoinder, § 134 
Persons who may join, §§ 17-21, pp. 939-946 
Persons who must join, §§ 22-28, pp. 939-945 
Plea, 

Objections raised by plea, § 106 
Misjoinder, § 132, p. 1138 
Nonjoinder, § 119, pp. 1121-1123 
Nonjoinder of parties who should be 
before court either as plaintiffs 
or as defendants, § 130 
Waiver of objection by failure to plead or 
insufficient plea, 

Misjoinder, § 133 
Nonjoinder, § 120 

Plea of misjoinder raising objection that 
plaintiff is not real party in interest, § 
113, p. 1117 

Practice acts, persons who must join under, 
§§ 26-28 

Quashing service of summons, motion to quash 
as mode of objecting to misjoinder, § 132, 
p. 1136 

Question of law and fact as to nonjoinder, 
§ 122 

Heal parties in interest, § 22 

Persons who must join under codes, § 26, 
p. 943; §27 

Hefusal to join as plaintiff, 

Person refusing made defendant, § 50 
Persons jointly interested, effect of, § 29 
Eeinstatement of stricken plaintiff as waiver 
of objection to misjoinder, § 133 
Replevin under codes, § 21, p, 936, n. 85 
Representative action, § 14 
Same transaction or series of transactions, 
joinder of persons with causes arising 
out of, § 21, pp. 937-939 
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Joinder of parties—Conttnued, 

Plaintiffs—Continued, 

Seal, joinder of parties to contract under 
seal, § 19 , 

Separate interest affecting joinder under 
codes, § 21, pp. 936, 937; § 26 
Several contracts, x)ersons wlio must join, 
Code practice, § 27 
Common law, § 24 

Severance of joint interest affecting joinder, 
Code practice, § 27 
Common law, §§ 23, 24 

Special demurrer raising objection of non¬ 
joinder, § 119, p. 1121 

Stock, joinder for conversion under codes, 
§ 21, p. 936, n. 85 
Striking out, 

Misjoined parties, § 132, p. 1136 
Waiver of objection to misjoinder by 
failure to move to strike, § 133 

Survivors in action on contract at common 
law, § 24 
Time of objection, 

Misjoinder, § 133 
Nonjoinder, § 120 

Nonjoinder of parties who should be be¬ 
fore court either as plaintiffs or as 
defendants, § 130 

Title affecting joinder of coplaintiflP, § 17 
Torts, post 

Trustee, curing defect of misjoinder, § 123, p. 
1126, n. 16 

Verdict curing nonjoinder, § 123 
Verification of plea or answer objecting to 
nonjoinder, § 119, p. 1123 
Waiver' of objections, 

Misjoinder, § 133 
Nonjoinder, $ 120 

Nonjoinder of parties who should be be¬ 
fore court either as plaintiffs or as 
defendants, § 130 

Representative action, § 14 
Special demurrer raising objections to non-joinder 
or misjoinder, § 105 

Striking out parties to cure misjoinders, § 90, p. 
1086, n. 12 

Time of objection to non-joinder, § 104, p. 1102 
Waiver of objections to, 

Misjoinder or nonjoinder, §§ 105,106 
Nonjoinder affecting court’s power to bring 
in new parties, § 79, pp. 1051, 1052 
What law governs, § 2 

Joint action, demurrer raising objection of nonjoinder 
of parties plaintiff, § 119, p. 1121 
Joint and several contracts. 

Joinder of defendants in action on, § 40, p. 963; 
§ 46 

Common law, § 35 

Joinder of plaintiffs under codes, § 21, p. 936 

Joint and several liability. 

Amendment changing liability, § 159 
Bringing in new party jointly and severally liable, 
§ 74, p. 1042 

Additional defendant as adverse party, § 81, 
pp. 1063, 1064 


Joint and several liability^—Continued, 

Bringing in ney party jointly and severally liable 
—Continued, 

Persons against whom defendant may recov¬ 
er, § 74, p. 1042 
Scire facias to bring in, § 77 
Third-party petition to allege, § 82, p. 1072 
Joinder of defendants, 

Contract actions. 

Codes and practice acts, § 38 
Common law, § 43 

Tort actions under codes and practice acts, 
§ 39, pp. 957-960 
Necessary parties, § 1, p. 892 

Joint contracts. 

Joinder of defendants in action on, § 40, p. 963; 
§ 46 

Nonjoinder of party defendants. 

Amount of recovery affected by failure to 
object, § 126 

Plea or answer raising objection, § 125, p. 
1131 

Time of objection, § 120 
Waiver of objection to nonjoinder of parties 
plaintiff by failure to plead, § 120 

Joint demurrer raising objections to. 

Misjoinder of parties defendant, § 138, pp. 1142, 
1143 

Nonjoinder of parties defendant, § 125, p. 1129 
Joint interest, right to maintain class suit effected 
by, § 13, p. 919 

Joint stock association, objection that action will not 
lie against, § 153 
Joint tort-feasors. 

Bringing in as new party, § 73; § 74, pp. 1031-1033, 
1036, 1042 
Judgment, 

Additional defendants, judgment against, 
§ 81, p. 1063 

Bringing in parties after judgment, § 75 
Cross complaint, new party brought in by 
cross complaint and bound by, § 81, 

p. 1066 

Original defendant against additional de¬ 
fendant, § 81, p. 1065 
Motion to bring in, § 80, p. 1054, n. 38 
Impleader, § 74, pp. 1036,1042 
Intervention by joint tort-feasor not joined, § 67, 
p. 987 

Joinder as defendant, 

Codes and practice acts, § 39, pp. 957-960; 

§40, pp. 962-964; §§47,49 
Common law, § 36 

Necessary parties at common law, § 44 
Judgments, 

Acceptance of judgment by parties represented 
in class suit, § 13, p. 928 

Additional defendants, judgment against, § 81, 
p. 1063 

Amendment of defects before judgment, § 154 
Amendment to correct misnomer after judgment, 
§ 156, p. 1160 

Bringing in new parties after judgment, § 75 
Indemnitor brought in as additional party, judg¬ 
ment against, § 81, p. 1065 
Intervention, ante 
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Judgments—Continued, 

Joinder of defendants against whom judgment or 
relief is sought, 

Codes and practice acts, § 37, pp. OSS-OSS; § 
39, p. 960 
Common law, § 42 

Joinder of plaintiffs, all persons affected by judg¬ 
ment, § 22 

Misjoinder of parties plaintiff cured by judgment, 
§ 136 

Misnomer of misdescription of parties cured by 
judgment, § 152 

New party brought in by cross complaint bound 
by, § 81, p. 1066 

Objection to misjoinder of parties, 

Defendant raised after judgment, § 139 
Plaintiff before judgment, § 133 
Objection to misnomer or misdescription of parties 
before judgment, § 149 
Objection to nonjoinder of parties, 

Defendant after judgment, § 126 
Plaintiffs made after judgment, § 120 
Original defendant against additional defendant, 
§ 81, p. 1065 

Plea for misnomer praying judgment, § 148 
Substitution of parties after judgment, j 86 
Transferee pendente lite after judgment, § 
85, p. 1079 

Third party practice, § 81, p. 1068 

Judgment non obstante, motion for raising objection 
to want of authority or capacity to sue, § 108, 
p. 1107 

Jurisdiction, 

Bringing in new parties, S 79, p. 1060 
Bringing in peAons out of jurisdiction as new 
parties, § 74, pp. 1042, 1043 
Class suit of subject matter and parties, § 13, p. 
928 

Exception to jurisdiction as raising objection of 
nonjoinder of parties plaintiff, § 119, p. 1120 
Failure to institute action by real party in Interest 
effecting jurisdiction, § 10, p. 910 
Intervention, ante 

Joinder of all plaintiffs under codes to give juris¬ 
diction, § 26 
Misjoinder, 

Defendant defeating jurisdiction, § 138, p. 
1141 

Plaintiff as defeating, J 132, p. 1135 
Nonjoinder, 

Defendant as defeating jurisdiction, | 125, 

p. 1126 

Necessary parties as jurisdictional defect, § 
104, p. 1099 

Plaintiff as defeating Jurisdiction, § 119, p. 
1118 

Objections, 

Interveners’ objection to jurisdiction, § 70, p. 
1010 

Lack of legal capacity to sue as not going to 
jurisdiction, § 108, p. 1106 
Plaintiff is not real party in Interest as 
raising jurisdictional question, § 113, 
p. 1114 

Striking out parties as ousting jurisdiction, § 93 
Third-party complaint, § 74* p. 1036, n. 10 


Jurisdiction—Continued, 

Waiver of objection of nonjoinder affecting ob¬ 
jection to jurisdiction, § 120 
Landlord’s lien foreclosure, joinder of defendants, § 
40, p. 963, n. 26 

Leases, joinder of joint obligors as defendants at 
common law, § 43 
Leave of court. 

Amendment, 

Correcting misnomer or misdescription, § 156, 
p. 1159 

Inserting name of nominal plaintiff, § 157 
Plaintiff’s pleading after bringing in new 
parties, § 81, p. 1062 
Application, § 67, pp. 1002-1007 
Bringing in new parties, § 78; § 80, pp. 1053-1060 
Joint tort-feasors, § 74, p. 1033 
Intervention, ante 

Substitution of parties, §§ 87, 88, pp. 1082-1085 
Third-party petition, § 82, p. 1072 
Legal entity, parties required to be, § 4 
Legal plaintiff defined, § 1, p. 894 
Lex fori, extraterritorial operation of statute relat¬ 
ing to parties, § 2 

Liability insurer’s right to intervene, § 59, p. 991, n. 
81; §65 

Marriage of female pending suit. 

Amendment to correct irregularities in changing 
name, § 156, p. 1157 
Working misnomer, § 99 

Married women, objection to lack of capacity to sue, 

§ 108, p. 1106 

Material defendant defined, § 1, p. 894 
Mechanic’s lien foreclosure, joinder of defendants, § 
40, p. 963, n. 20 

Misdescription of parties, objections to, §§ 147-152, 
pp. 1149-1153 

Misjoinder of action as statutory ground for demurrer 
permitting demurrer from misjoinder of parties 
defendant, § 138, p. 1144 
Misnomer, § 99 

Abatement on ground on, § 148 

Amending pleadings as waiver of misnomer, § 149 

Amendment of defect, § 156, pp. 1156-1162 

Answer raising objection, § 148 

Answering to merit as waiver of objection, § 149 

Appearance, 

Curing misnomer, § 162 
Waiver of misnomer, § 149 
Bill of particulars, demand for bill as waiver of 
objections, § 149 

Change of parties, amendment to correct mis¬ 
nomer effecting entire change, § 156, p. 1157 
Correction of misnomer by amendment, § 156, p. 
1150-1162 

Curing misnomer, § 152 

Default judgment and waiver of objection, § 149 
Defined, § 147 

Demurrer raising objection, § 148 
Demurrer to evidence raising objection, § 148 
Effect of amendment curing misnomer, § 156, p. 
1160 

Evidence, § 151; § 166, p. 1169 

Curing misnomer, § 152, p. 1153, n. 3 
Objection to evidence raising objection to 
misnomer, § 148 

Sustaining plea of misnomer, § 151 
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Misnomer^ontinned, 

Ex parte amendment, § 156, p. 1159 
Exception raising objection, § 148 
General issue raising objection, § 148 
Hearing on motion to amend, § 156, p. 1159 
Interlineation in pleading as method of correcting 
misnomer, § 156, p. 1159 

Laches barring amendment to correct misnomer, 
§ 156, p. 1160 

Leave of court to amend to cure misnomer, § 
156, p. 1159 

Marriage of female after commencement of ac¬ 
tion, § 99 

Method of amendment, § 156, p. 1159 
Mode of raising objections, § 148 
Motion, 

Correction, § 156, pp. 1159,1160 
Eaising objection, § 148 
Nature and character of objections, § 148 
New trial, motion for new trial raising objection 
to misnomer, § 148 

Notice of amendment correcting, § 156, p. 1159 
Order of court for amendment to cure, § 156, p. 

1159 

Persons entitled to object, § 150 

Persons who may waive objections, § 149 

Plea raising objection, § 148 

Relation back of amendment correcting, § 156, p. 

1160 

Service of amendment correcting misnomer, § 156, 
pp. 1159, 1161 

Sua sponte, correction by court on own motion, § 
156, p. 1160 

Surname, omission as misnomer, § 94 
Time, 

Amendment to correct, § 156, p. 1160 
Objection, J 149 
Verdict 

Amendment to correct after verdict, f 156, 

p. 1100 

Curing misnomer, § 152 

Verification of plea or answer objecting to mis¬ 
nomer, § 148 
Waiver, 

Amendment to correct, § 156, p. 1159 
Objection, § 149 

Mistake, 

Abandonment of action by mistake as to proper 
party, § 113, p. 1114 
Name of party, § 99 
Motions or applications. 

Amendment and correction of misnomer or mis¬ 
description by motion, § 156, p. 1159 
Amendment of pleading changing capacity in 
which person is sued, § 158 
Bringing in new parties, generally, ante 
Joinder of plaintiffs, waiver of objections to non¬ 
joinder by failure to move, § 120 
Objection raised by, § 104, p. 1101 

Bringing in new parties, § 80, p. 1057; § 144 
Capacity to be sued, § 153 
Misjoinder of, 

Defendant, § 138 
Plaintiff, § 132, p. 1136 

Misnomer or misdescription of parties, § 148 
Nonjoinder of. 

Defendant, § 125, p. 1127 


Motions or applications—Continued, 

Objection raised by—Continued, 

Nonjoinder of—Continued, 

Plaintiff, § 119, p. 1119 

Real party in interest, objection that plaintiff 
is not, % 113, pp. 1115,1117 
Want of capacity or authority to sue, § 108, 
pp. 1107, 1108 

Separate trial of third-party complaint, § 82, pp. 
1072, 1073 

Substitution of parties, § 87, pp. 1082-1084 
Striking out parties, § 92 

Vacation of order bringing in new parties, § 80, 
p. 1059 

Multiplicity of suits, 

Bringing in new parties for purpose of preventing, 
§74, p. 1033, n. 80; p. 1034 
Intervention for purpose of preventing, § 53, p.^ 
976, n. 10; § 60 

Joinder of defendants to prevent, § 33 

Codes and practice acts, § 37, pp. 952, 955 
Suing one or more on behalf of all persons inter¬ 
ested to prevent, § 31, p. 947, n. 18 

Names and description of parties, §§ 94-103, pp. 1092- 
1098 

Abatement on ground of misnomer and misde¬ 
scription, § 148 

Alias, amendment adding, 1166, p. 1158 
Alternative designation, § 94 
Amendment, 

Misnomer or misdescription, § 156, pp. 1156- 
1162 

Pleadings as waiving objections to misnomer 
or misdescription, § 149 

Answer or plea, 

Objections raised by, § 148 

Lack of authority to bring suit in plain¬ 
tiff’s name, § 108, p. 1111 
Nonjoinder of parties defendant must 
state names of missing parties, § 125, 
p. 1130 

Waiver of objection. 

Answering to merits, § 149 
Misnomer or misdescription by insuffi¬ 
cient answer, § 149 

Appearance as waiver of objection to misnomer or 
misdescription, § 149 
Assumed names, § 96 

Amendment designating true names, § 156, 

pp. 1161,1162 

Attorney, actions by, § 102 
Attorney in fact, commencement of suit in name 
of, § 102 

Beneficial owner, § 94 

Right to use legal owner’s name, § 7, pp. 903, 
904 

Beneficial plaintiffs, § 101 
Beneficiary of express trust suing in own name, 
§ 11, p. 915 

Bill of particulars, omission of Christian name 
in, § 94 

Capacity in which person is party, § 100 
Change of name, § 94 

Pending suit, plea or answer raising objection, 
§ 148 
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Names and description of parties—Continued, 
Change of parties, 

Amendment effecting entire change, § 156, p. 
1167 

Amendment to correct misnomer or misde¬ 
scription effecting entire change, § 156, p. 
1167 

Character in which person Is. made party, § 100 
Chose in action, name on which chose in action 
may he brought, § 6, p. 901 
Christian names, §§ 94, 95 

Amendment changing or correcting, § 156, p. 
1158 

Class suits, § 103 
Commonly known name, § 97 
Constitutional and statutory provisions permitting 
plaintiffs to bring suits in plaintiff’s name for 
use and benefit of others, § 7, pp. 906-908 
Contract actions in assumed name, § 96 
Corporations, generally, ante 
Correction, 

Amendment to correct, § 156, pp. 1156-1162 
Motion to correct, § 148 
Subsequent pleading correcting, § 152 

Curing misnomer or misdescription, § 152 
Default judgment as waiver of objection to mis¬ 
nomer or misdescription, § 149 
Demurrer raising objection, § 148 

Capacity to sue in own names, § 108, p. 1110 
Misnomer or misdescription, § 148 
Nonjoinder of parties plaintiff to state names 
of omitted parties, § 125, p. 1129 

Descriptio personae, § 100 
Different representative capacity, § 100 
Effect of amendment correcting misnomer or mis¬ 
description, § 156, p. 1160 
Equitable owners, § 94 

Equitable title, maintaining action in name of 
person with equitable title only, § 6, p. 901 
Estoppel to claim that suit is not in true name, 
S 149 

Exceptions raising objection to misnomer or mis¬ 
description, § 148 
Fictitious name. 

Amendment designating real name, § 156, p. 
1161 

Suing defendant whose name is known by 
fictitious name, § 98 

Foreign nation or sovereign, § 94 
General issue raising objection to misnomer, § 
148 

Heirs’ names, necessity of setting out, § 102, p. 

1098, n. 23 
Identification, 

Parties on record, § 94 

Person whose name is unknown, J 98 

In personam actions, designating defendants in 
alternative, § 94 
Initials, generally, ante 

Interlineation in pleading as method of correct¬ 
ing misnomer or misdescription, § 156, p. 1159 
Judgment curing names and misnomer, § 152 
Junior, use in describing party, § 94 
Laches barring amendment to correct misnomer 
or misdescription, § 156, p. 1160 


Names and description of parties—Continued, 

Legal entity, 

Action required to be maintained in name 
of, § 4 

Amendment to cure defect, § 156, pp. 1157, 
1168 

Legal interest, action maintained in name of 
person with legal interest, § 6, p. 900 
Maiden name, § 99 
Marriage of female pending suit. 

Amendment to correct irregularities in name, 
§ 166, p. 1167 
Working misnomer, § 99 
Married women, § 94 

Method of amending to correct misnomer or mis¬ 
description, § 156, p. 1159 
Middle name, § 95 
Misnomer, generally, ante 
Mistake in name, § 99 

Mode of raising objection to misnomer and mis¬ 
description, § 148 
Motion, 

Amend and correct misnomer or misdescrip¬ 
tion, § 156, p. 1169 

Raising objection to misnomer or misdescrip¬ 
tion, § 148 

Nature and character of objections to misnomer 
and misdescription, § 148 
New parties, amendment curing defects intro¬ 
ducing new party, § 156, p. 1157 
New trial, motion for new trial raising objection 
to misnomer or misdescription, § 148 
Next friend, § 102 
Nominal plaintiffs, § 101 

Nullity of action brought in name of name not 
designating legal entity, § 4 
Objection, 

Misnomer and misdescription, §§ 147-162, pp. 
1149-1153 

Want of authority to sue in plaintiff’s name, 
§ 108, p. 1109 

Officers, descriptio personae, § 100 

Oflacial capacity, § 100 

Partners and partnership, post 

Prefixes, amendment adding, § 156, p. 1159 

Presumption party is known by true names, § 97 

Real party in interest, 

Action brought in name of, § 10, p. 911 
Curing failure to name, § 117 
Relation back of amendment curing defects in 
misdescription, § 156, p. 1160 
Representative capacity, § 100 
Class representation, § 103 
Return of service, consideration in determining 
capacity in which person is party, § 100 
Right of action, person vested with right of ac¬ 
tion right to sue in own name, § 6, p. 902 
Right to sue in name of another, §§ 8, 9 
Service of amendment correcting name or misde¬ 
scription, § 156, p. 1161 

Spelling of name, amendment correcting, § 156, 

p. 1168 

Striking out names effecting complete change of 
party, § 91 

Striking out words describing capacity in which 
party sues, § 91 
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Names and description of parties—Oontinned, 

Substituting party in order to properly describe 
name, § 85, p. 1077 

Suflaxes, amendment adding or striking out, § 
156, p. 1159 

Summons, consideration of summons in deter¬ 
mining capacity in which person is party, 
§ 100 

Surnames, statement of, % 94 
Surplusage, §§ 100, 101 

Time of objection to misnomer or misdescription, 
§ 149 

Title, action maintained in name of person with 
legal title, § 6, pp. 900, 901 
Tort action in name of nominal or use-plaintiff, § 
7, p. 904 

Trade names, generally, post 
Transfer of interest in pending action, continu¬ 
ance of action in name of original party, § 8 
Trustee of express trust bringing action without 
naming beneficiary, § 11, p. 914 
Two names, party known by, § 97 
Unknown names, § 98 
Unknown persons, § 98 

Amendment designating true name, § 156, pp. 
1161, 1162 
Use-plaintiffs, § 101 

Verdict curing misnomer or misdescription, § 152 
IVaiver of objection to misnomer or misdescrip¬ 
tion, § 149 

What law governs name in which action may be 
brought by parties, § 2 
Natural party, capacity to sue, § 5 
Necessary parties, 

Bringing as new parties, § 74, pp. 1023-1043; § 
79, pp, 1052, 1053 

Contracts, action on, § 1, p. 890; §§ 43, 46, 49 
Court’s duty to take notice of absence of neces¬ 
sary party, § 104, p, 1098 
Defendants, § 45 
Defined, § 1, pp. 890-892 
Discretion of court, § 49 

Excuse for non-joinder under codes and practice 
acts, § 48 

Interest in subject matter, § 49 
Intervention, §§ 54, 56 

Discretionary where intervenor not necessary 
party, § 61, p. 995 
Joinder of parties, ante 

Joint and several obligors under codes and prac¬ 
tice acts, § 46 
Joint obligors, § 46 
Joint tort-feasors, 

Codes and practice acts, § 47 
Common law, § 44 

Judgment, persons affected by, § 49 
Nonjoinder of necessary parties. 

Cured by motion to amend, § 129 
Demurrer on ground of nonjoinder of neces¬ 
sary parties defendant, § 125, p. 1128 
Nonresidence excusing failure to join, § 48 
Omission of necessary parties taken on court’s 
own motion, § 104, p. 1101 
Title to or interest in property affecting, § 45 
Unknown persons, § 49 

.New cause of action, amendment to cure defects in¬ 
troducing, § 154 


New parties, §§ 53-89, pp. 974-1086 

Bringing in new parties, generally, ante 
Intervention, generally, post 
Notice of pleadings filed by, § 67, p. 1006 
Substitution of parties, generally, post 
New trial, motion for new trial raising objection tc 
misdescription or misnomer, § 148 
Next friend. 

Amendment to show infant is suing without next 
friend, § 157 
Description of, § 102 
Nominal parties. 

Amendment of defects, § 157 
Defendants, § 30 
Defined, § 1, p. 892 
Names and description, § 101 
Party in whose name suit is brought for use in 
benefit of another, § 7, p. 906 
Party to the action as including nominal party, 

§ 1, p. 888 

Plaintiffs, § 7, pp. 902-908 
Striking out, § 91 
Non sui juris defined, § 5, n. 72 
Nonderivative representative action defined, § 13, p. 
922 

Nonexistent parties. 

Amendment of action brought against, § 156, p. 
1158 

Objection to, § 153 

Nonjoinder of parties. Joinder of parties, generally, 
post 

Nonresidents, 

Defendants, 

Excuse for non-joinder as defendant in ac¬ 
tion under codes and practice acts, § 48 
Joint obligor, joinder under, 

Codes and practice acts, § 46 
Common law, § 43 

Persons who must join under codes and prac¬ 
tice acts, § 49 

Joinder as defendant in actions under codes and 
practice acts, §§ 43, 46, 49 
Right to maintain class suit, § 13, p. 922 
Nonsuit, bringing in new parties after nonsuit, § 75 
Notes, Bills and notes, generally, ante 
Notice, 

Amendment correcting mistake in name of par¬ 
ties, § 166, p. 1159 

Appeal for bringing in new parties, § 77, p. 1047 
Application or motion, 

Bring in new parties, § 80, pp. 1055,1056 
Substitution of parties, § 87, pp. 1083,1084 
Bringing in new parties, § 83 

Notice of appeal to bring in, § 77 
Notice of application or motion, § 80, pp. 1055, 
1056 

Issue in third-party practice, § 82, p. 1073 
Motion to dismiss third-party complaint, § 82, p. 
1073 

Objections, 

Misjoinder of, 

Defendant, § 138, p. 1142 
Plaintiff, § 132, p. 1136 
Nonjoinder, 

Defendant, § 125, p. 1127 
Plaintiff, § 119, p. 1119 
Striking out parties, § 92 
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Notice—Continued, 

Substitution of parties, § 89 
Third-party proceedings, § 77, p, 1047, n. 45 
Numerous parties, 

Class suits, § 13, pp. 925-928 
Intervention in class suit affected by, § 15 
Suing one or more on behalf of all interested, § 31 
Objections, §§ 104-159, pp. 1098-1166 
Abatement, 

Motion to abate raising objection to parties 
defendant, § 138, p. 1142 
Waiver of objection to misjoinder of parties 
defendant by failure to move to abate, 
§ 139 

Admission of counsel as waiver of misjoinder of 
parties defendant, § 139 

AflSdavit of defense as mode of raising, § 104, p. 
1101 

Amendment, 

Curing objections. Amendment of parties and 
defects, generally, ante 
Pleadings as waiver of misnomer or misde¬ 
scription of parties, § 149 
Amount of recovery affected by failure to object 
to nonjoinder of parties plaintiff, § 120 
Answer or plea, ante 

Application or petition for leave to intervene, § 
67, p. 1004 

Arbitration agreement waiving objection to in¬ 
capacity to sue, § 100, p. 1113 
Attorney’s authority to sue in plaintiff’s name, 
demurrer raising, § 108, p. 1109 
Authority to sue, objection of want of authority, 
§§ 107-111, pp. 1106-1114 
Bringing in new parties, ante 
Burden of proof. 

Incapacity to sue, § 110 
Misjoinder of parties plaintiff, § 135 
Nonjoinder of parties plaintiff, § 121 
Capacity in which sued, § 153 
Capacity to be sued, §§ 107-111, pp. 1100-1114; 
§ 153 

Waiver of objection of wrong capacity, § 149 
Change of venue, objection to misjoinder of par¬ 
ties defendant by motion to change, § 138, p. 
1142 

Construction of objection as to nonjoinder of par¬ 
ties defendant, § 124 

Continuance, waiver of objections to misjoinder of 
parties defendant by consenting to continue 
ance, § 139 
Corporations, 

Capacity to sue, aflBrmative defense present¬ 
ing objection, § 108, p. 1110, n. 79 
Objection to nonjoinder as party defendant 
must show existence of corporation, § 127 
Craving oyer in action on bond as mode of raising 
objection to nonjoinder of parties plaintiff, § 
119, p. 1120 

Cross plaintiff’s capacity to sue, objection to ca¬ 
pacity raised by verified plea, § 108, p. 1111, 
n. 91 

Cure of defects, generally, ante 
Curing objections, § 146 
Death actions. 

Objection that plaintiff is not real party in 
Interest, § 113, p. 1115 


Obj ections—Continued, 

Death actions--ConUnued, 

Waiver of objection of authority to sue, § 
109, p. 1113 
Death of party,. 

Demurrer raising objection to nonjoinder of 
deceased parties defendants, § 125, p. 
1128 

Plea or answer raising objection of nonjoin¬ 
der, § 125, p. 1130 

Demurrer, ante 

Demurrer to evidence raising objections, gen¬ 
erally, ante 

Directed verdict raising objection of. 

Authority to sue, § 108, p. 1107 
Nonjoinder of parties plaintiff, § 119, p. 1119 
Disability of defendants, § 153 
Discontinuance causing nonjoinder of parties de¬ 
fendant, time for objection, § 126 
Discretion of court permitting amendment of an¬ 
swers setting up objections, § 106 
Dismissal of action as mode of raising objection. 
Bringing in new parties, § 144 
Lack of capacity to sue by motion for, § 108, 
p. 1107 

Misjoinder of parties defendant, § 138, p. 
1144 

Nonjoinder of parties defendant, § 125, p. 1127 

Effect of waiver of objection of nonjoinder of 
parties plaintiff, § 120 
Election, objection to misjoinder of. 

Defendant by motion to compel election, § 138, 
p. 1142 

Plaintiff by motion to elect, § 132, p. 1136 

Estoppel to object Estoppel, ante 
Evidence, ante 

Exception raising objections, generally, ante 
General demurrer, ante 

General denial or issue raising objections. Gen¬ 
eral denial or issue, ante 
Impleaded defendant, § 81, p. 1067 
Impleader, § 76 

Infancy, objection to lack of capacity to sue, i 

108, p. 1106 

Insane persons, objections to lack of capacity to 
sue, § 108, p. 1106 

Instructions raising objections, generally, ante 
Interest affecting right to object to nonjoinder of 
parties defendant, § 128 
Intervention, ante 
Issues, ante 
Joinder of parties, ante 

Joint action, demurrer raising objection of non¬ 
joinder of parties plaintiff, § 119, p. 1121 
Joint demurrer raising objection to misjoinder of 
parties defendant, § 138, pp. 1129, 1142-1144 
Judgment non obstante, motion for raising ob¬ 
jection to want of capacity or authority to. 
sue, § 108, p. 1107 
Judgments, ante 
Jurisdiction, ante 

Laches affecting objection to nonjoinder of par¬ 
ties defendant, § 126 

Lack of capacity to sue, §§ 107-111, pp. 1106-1114 
Married women, objection to lack of capacity to* 
sue, § 108, p. 1106 
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Objectioi^s—Continued, 

Misdescription of parties, §§ 147-162, pp. 1149- 
1153 

Misjoinder. Joinder of parties, ante 
Misnomer, §§ 147-152, pp. 1149-1153 
Mode of raising objection, § 104, pp. 1100, 1101 
Intervention, § 144 
Misjoinder of. 

Defendant, § 138, pp. 1141-1147 
Plaintiff, § 132, pp. 1135-1138 
Misnomer and misdescription of parties, S 148 
Nonjoinder of parties. 

Defendant, § 125, pp. 1126-1131 
Plaintiffs, § 119, pp. 1119-1123 
Beal party in interest, objection that plaintiff 
is not, § 113, pp. 1114-1117 
Striking out parties, § 144 
Substitution of parties, § 144 
Want of capacity or authority to sue, § 108, 
pp. 1107-1111 

Motion as mode of raising objection. Motions or 
application, ante 

Motion to join parties plaintiff, waiver of objec¬ 
tion to nonjoinder by failure to move, § 120 
Name, demurrer raising objection to authority to 
sue in plaintiff’s name, § 108, p. 1109 
Nature and character of objections, 

Misjoinder, 

Defendant, § 138, p. 1141 
Plaintiff, § 132, p. 1135 

Misnomer and misdescription of parties, § 148 
Nonjoinder of. 

Defendant, § 125, p. 1126 
Plaintiffs, § 119, pp. 1118,1119 
Beal party in interest, objection that plaintiff 
is not, § 112, pp. 1114,1115 
Want of capacity or authority to sue, § 108, 
pp. 1106,1107 

New trial, motion raising objection to misnomer 
or misdescription of parties, § 148 
Nonexistence of plaintiff for defendant, § 153 
Nonjoinder. Joinder of parties, ante 
Notice, ante 

Ore tenus demurrer raising objection to, 
Nonexistence of defendant, § 153 
Want of legal capacity to sue, § 108, p. 1110 
Partner, objection of nonjoinder, § 119, pp. 1119, 
1120, 1122 

Persons entitled to object. 

Bringing in new parties, § 143 
Misjoinder of. 

Defendant, § 140 
Plaintiff, § 134 

Misnomer of codefendants, § 150 
Nonjoinder of parties. 

Defendant, § 128 
Plaintiff, § 110, p. 1118 

Persons who may waive objection to misnomer, 

§ 149 

Petition as mode of raising, § 104, p. 1100 
Petition for joinder, § 80, p. 1055 
Plea raising objections. Answer or plea, ante 
Pleading or process, intervener’s right to object 
to, § 70, p. 1011, n. 89 

Preliminary plea setting up nonjoinder of parties 
defendant, § 126 


Objections—Continued, 

Preliminary rule raising objection to want c 
authority to sue, § 108, p. 1107, n, 31 
Quashing service of summons raising objectio 
to misjoinder of parties plaintiff, § 132, p. 113 
Questions of law and fact, 

Capacity of plaintiff to sue, § 111 
Nonjoinder of parties plaintiff, f 122 
Real party in interest, § 116 
Real party in interest, objection that. 

Defendant is not^ § 153 
Plaintiff is not, §§ 112-117, pp. 1114-1118 
Representative capacity. 

Answer raising objection as to defects, § 10 
Demurrer raising objection to authority t 
sue, § 108, pp. 1109,1110 
Waiver of objection to incapacity by failun 
to demur, § 109, p. 1113 

Rule to show cause as raising objection to lad 
of authority to sue,*§ 108, p. 1107 
School trustee’s incapacity to sue, waiver of ob 
jection, § 109, p. 1112, n. 5 
Set-off and counterclaim, 

Demurrer raising objection to nonjoinder o: 
parties, § 125, p. 1129 

Motion to dismiss raising objection of wan 
of capacity to sue, § 108, p. 1107, n, 43 

Speaking demurrer raising objections of non 
joinder of. 

Defendant, § 125, p. 1129 
Plaintiff, § 119, p. 1121 
Special demurrer raising objection of. 

Nonjoinder of party defendant, § 125, p. 112J 
Want of capacity or authority to sue, § 108 
p. 1109 

Special proceedings, waiver of objections, § 104 
p. 1103 

Striking out parties, post 

Sua sponte, objections raised on court’s own mo¬ 
tion, § 104, p. 1101 

Substituted defendant, objections by, § 108, p. IIUI 
Substitution of parties, § ’87, p. 1083 
Taxpayer’s incapacity to sue, waiver of objcctionSj 
§ 109, p. 1112, n. 5 
Time of objection. 

Authority to sue, § 109 
Bringing in new parties, § 145 
Intervention, § 145 
Misjoinder of. 

Defendant, § 139 
Plaintiff, § 133 

Misnomer or misdescription of parties, § 149 
Nonexistence of defendant, § 163 
Nonjoinder of. 

Defendant, § 126 

Parties who should be before court either 
as plaintiffs or as defendants, $ 130 
Plaintiff, § 120 
Parties, § 104, pp. 1101, 1102 
Petition for leave to intervene, § 67, p. 1004 
Real party in interest, objection that plain¬ 
tiff is not, § 114 
Substitution of parties, § 145 
Want of capacity to sue, § 109 
Title, objection to want of title to sustain right of 
action, § 108, p. 1106 
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Objections—Contintied, 

Trade-name, demurrer raising objection of failure 
to file certificate, § 108, p. 1108, n. 53 
Trustee’s capacity to sue, demurrer raising, § 108, 
p. 1109, n. 68 

Two or more plaintiffs, demurrer raising objec¬ 
tion of capacity to sue, § 108, p. 1110 
Unknown parties, exceptions for nonjoinder of 
parties defendant, § 125, p. 1127 
Use-plaintiff, 

Demurrer raising objection to lack of legal 
capacity to sue, § 108, p. 1110 
Objection to lack of authority to sue for use 
of another, § 108, p. 1107 
Plea raising objection of authority to bring 
suit for use of another, § 108, p. 1111 
Verification of plea or answer raising objections. 

Answer or plea, ante 
Waiver, § 104, pp. 1102,1103 

Authority to sue, § 109, pp. 1112-1114 
Bringing in new parties, § 145 
Capacity in which sued, § 153 
Failure to demur, § 105 
Failure to raise objection by plea or answer, 
§ 106 

Incapacity to be sued, § 153 

Intervention, § 145 

Misjoinder, §§ 106,133,139 

Misnomer or misdescription of parties, § 149 

Nonexistence of parties, § 153 

Nonjoinder, §§ 120,126,130 

Court’s power to bring In new parties, § 
79, pp. 1051,1052 
Parties, § 104, pp. 1102,1103 
Eeal party in interest, objection that plain¬ 
tiff is not, §114 
Substitution of parties, § 145 
Want of capacity to sue, § 109, pp. 1112-1114 
Withdrawal of parties defendant, § 153 
Want of capacity or authority to sue, §§ 107-111, 
pp. 1106-1114 

Want of interest, §§ 112-117, pp. 1114-1118 
Wife of non-resident, demurrer raising objection 
of capacity to sue, § 108, p. 1110, n. 73 
Withdrawal of parties, § 153 
Officers, bringing in officers as new parties by amend¬ 
ed complaint, § 79, p. 1049, n. 67 
Oral pleadings, mode of objecting to defects of par¬ 
ties, § 119, p. 1121 
Orders of court, 

Amendment of defect, § 154 
Amendment to cure misnomer, § 156, p. 1159 
Bringing in new parties, ante 
Class suit, order permitting maintenance of suit 
on ground of numerous persons, § 13, pp. 926, 
927 

Impleader, § 80, p. 1054; § 82, p. 1072 
Leave to Intervene, § 67, pp. 1006,1007 
Nonjoinder of parties defendant cured by, § 129 
Permitting person to become party, § 51 
•Striking out parties, §§ 92, 93 
Substitution of parties, §§ 88, 89 
Ore tenus demurrer raising objection of. 

Nonexistence of defendant, § 153 
Want of capacity to sue, § 108, p. 1110 
Origin of class suits, § 13, pp. 918,919 
Owner as real party in interest, § 10, p. 912 


Parol contracts, joinder of defendants in action on 
oral contracts under codes and practice acts, § 38 
Parol evidence of ownership of title to chose in action 
in plaintiff, § 6, p. 901 

Part payment as severance permitting joint contract 
to sue alone at common law, § 24 
Parties litigant defined, § 1, p. 887 
Partners and partnership. 

Amendment, 

Changing name of partnership to names of 
individual partners, § 156, p. 1162, n. 38 
Showing action against partnership is action 
against corporation, § 156, pp. 1160, 1161 
Showing status, § 156, pp. 1160,1161 
Demurrer to evidence rising objection to non¬ 
joinder as plaintiff, § 119, pp. 1119, 1120 
Names and description of parties, § 100 
Amendment to show. 

Action against partnership is action 
against corporation, § 156, pp. 1160, 
1161 

Status, § 156, pp. 1160,1161 
Change of action brought in firm name to 
action brought in individual partner’s 
names, § 156, p. 1162, n. 39 
Objection to nonjoinder as parties plaintiff, § 119, 
pp. 1119,1120, 1122 

Pleading disclosing cause of action against person 
in individual capacity, § 100 
Party in interest. 

Defined, § 1, pp. 888, 889 
Plaintiff including party in interest, § 1, p. 893 
Party or parties defined, § 1, pp. 886,887 
Party to action or cause, 

Defined, § 1, pp. 887, 888 

Party to proceedings as synonymous with, § 1, 

p. 888 

Party to a proceeding defined, § 1, p. 888 
Pecuniary Interest. Interest, generally, ante 
Person defined, § 12 

Petition as mode of objecting to parties, f 104, p. 1109 
Petitioner defined, § 1, p. 894 
Plaintiffs, §§ 3-29, pp. 895-946 

Administrator of legal owner, right of beneficial 
owner to use name of, § 7, pp. 903, 904 
Amendment of pleading to sue for use of another, 
§ 7, p. 905 

Artificial person, plaintiff required to be, § 4 
Assignments, ante 

Association members suing as trustees of express 
trust, § 11, p. 916, n. 75 

Attorneys on contingent fee, § 6, p. 902, n. 51 
Authority to sue, §§ 107-111, pp. 1106-1111 
Beneficial interest of owner, generally, ante 
Beneficiary of express trust suing in own name, I 
11, p. 915 

Bringing in new plaintiffs. Bringing in new par¬ 
ties, generally, ante 

Business interests, action maintained in name 
of, §4 

Capacity to sue and be sued, generally, ante 
Change of position as plaintiff, § 52 
Chose in action, generally, ante 
Citizen’s right to maintain action for promotion 
of law observance, § 6, p. 900 
Civil law practice of suing for use of another, I 
7, p. 908 


1326 



INDEX TO PARTIES 


Plaintlffs-^Oontinued, 

Class suits, §§ 13-16, pp. 918-931 
Condition precedent to making defendant a party 
refusing to join as plaintiff, § 60 
Consent, generally, ante 

Consignor selling goods in transit suing in own 
name, § 11, p. 916 
Contracts, generally, ante 
Control of action, 

Benedclal owners suing in name of legal 
owner, §§ 8, 9 
Class suits, § 16 

Nominal plaintiff, § 7, pp. 905,908 
Person bringing suit for use and benefit of 
another, § 7, p. 906 
Use-plaintiff, § 7, p. 905 

Costs, Indemnifying legal owner against costs of 
action brought in legal owner’s name, § 8 
Covenants, action to recover for use and l^neflt 
of another, § 7, p. 907 

Cross demand against nominal plaintiff, § 7, pp. 
906, 907 

Cross petition, plaintiff becoming defendant on 
dismissal of plaintiff’s petition, S 52 
Head persons, capacity to sue, § 6 
Defenses, 

Actions brought in plaintiff’s name for use 
and benefit of another, § 7, pp. 906, 907 
Actions for use and benefit of another under 
civil law, § 7, p. 908 

Nominal and use plaintiff, § 7, pp. 905, 906 
Defined, § 1, pp. 893,894; § 81, p. 1064 
Derivative action, §§ 13-16, pp. 918-931 
Equitable title affecting right to maintain action, 
§ 6, pp. 901, 902 
Estate as plaintiff, § 4 

Formal plaintiff, party in whose name action is 
brought for use in benefit of another, § 7, p. 
906 

Impleading defendant’s right to join plaintiff as 
defendant, § 52 

Indemnifying legal owner for loss from use of 
name, § 8 

Infants, capacity to sue, § 5 
Injury, necessity of showing by plaintiff, § 6, p. 
899 

Insane persons, capacity to sue, § 5 
Interest of plaintiff in suit, § 6, pp. 899-901 
Joinder affected by interest, §§ 18-28 
Interpleaded claimant as plaintiff, f 52 
Intervener as, § 69 

Joinder of plaintiffs. Joinder of parties, ante 
Jurisdictional question, lack of remedial interest 
in plaintiff as raising, § 6, p. 900 
Justiciable interest in subject matter, necessity 
for, § 6, p. 899 

Lack of legal entity, effect of, § 4 
Legal capacity, necessity of, § 5 
Legal cause of action in nominal plaintiff, neces¬ 
sity of, § 7, pp. 902, 903 

Legal entity or existence, necessity of, §§ 4, 6 
Legal plaintiff defined, § 1, p. 894 
Legal right, title or interest affecting right to 
maintain action, § 6, pp. 900, 901 
Legal title, action brought in name of person 
would make it legal title for use of another, 
§ 7, p. 906 


Plaintiffs—Continued, 

Making defendant party incapable or refusing to 
join as plaintiff, § 50 

Natural person, plaintiff required to be, § 4 
Necessity for, § 51 
Nominal plaintiffs, § 7, pp. 902-908 
Amendment of defects, § 167 
Defined, § 1, p. 892 

Party in whose name suit is brought for 
benefit of another, § 7, p. 906 
Nonexistence, objection to, § 163 
Numerous parties, §§ 13-16, pp. 918-931 
Party to action, § 1, p. 888, n. 27 
Persons expressly authorized to sue, § 12 
Persons who may be party plaintiff in general, 
§§ 3-6, pp. 895-902 

Persons who may represent class, § 13, pp. 920-922 
Petitioner as synonymous with plaintiff, § 1, p. 
894 

Possession, person entitled to sue for interfer¬ 
ence with, § 6, p. 901 
Proof of. 

Legal existence, § 4, n. 43 
Ownership of chose in action in plaintiff, § 6, 
p. 901 

Use-plaintiff’s interest, § 7, pp. 904, 905 
Proper party plaintiff defined, § 1, p. 890 
Property, maintaining action in name of, § 4 
Quasi legal entity, power to maintain action, § 4 
Ratification of use of name by legal owner, § 7, 
p. 904 

Real party in interest, generally, post 
Refusing to join as plaintiff, persons refusing 
made defendant, § ^ 

Remedial interest. 

Joinder of plaintiffs affected by, § 17 
Necessity for, § 6, pp. 898-902 
Remote interest in subject matter affecting right 
to maintain action, § 6, p. 900 
Representative action, §§ 13-16, pp. 918-931 
Right of action. 

Necessity of legal cause of action in nominal 
plaintiff, § 7, pp. 902, 903 
Right of person with legal right of action to 
maintain action at law, § 6, p. 902 
Bight to sue in name of another, §§ 8, 9 
Selection of use-plaintiff by legal owner, § 7, p. 
903 

Set-off, nominal plaintiff’s right to avoid, § 7, p. 
905 

Slander of title, defendant becoming plaintiff on 
filing answer asserting title, § 62 
Status, 

Nominal plaintiff as party, § 7, p. 905 
Use-plaintiff as party, § 7, p. 905 
Steamboat, maintaining action in name of, § 4 
Striking out parties, generally, post 
Substitution of parties, generally, post 
Third-party plaintiff, § 82, p. 1072 
Time plaintiff should have title in chose in action, 
§ 6, p. 901 
Title, post 
Torts, 

Action brought for use and benefit of an¬ 
other, § 7, p. 907 

Use-plaintiff in action in tort, § 7, p. 904 
Trade-names, action in, § 4 
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Plaintiffs—Continued, f 

Transfer of interest in pending action, continuing 
action in name of original plaintiff, § 8 
Trustee, 

Express trust, § 11, pp. 914r-917 
Nominal plaintiff as, § 7, p. 906 
Unborn persons, capacity to sue, § 6 
Use-plaintiffs, generally, post 
Verdict curing failure to show legal entity of 
plaintiff, § 163 
Want of capacity to sue, § 6 

Objections to, §§ 107-111, pp. 1106-1111 
What law governs who shall be plaintiffs, § 2 
Withdrawal, § 90, p. 1087, du 16 

Consent by legal owner to use of name, § 7, 
p. 905, n, 16 

Sole plaintiff terminating action, § 61 
Writing appointing plaintiff trustee of express 
trust entitling him to sue in own name, | 11, 
p. 917 

Written instruments, legal existence of person 
who may maintain action on, § 4, n. 54 

Pleading, • 

Abandonment of pleading by filing amended com- 
' plaint striking out parties, § 93 
Answer or plea, generally, ante 
Beneficial plaintiff, pleading action is brought 
by nominal plaintiff for beneficial plaintiff, 

§ 101 

Bringing in new parties, ante 

Capacity in which i)erson sues determined by, 

§ 100 

Class action, § 103 

Complaint in intervention as pleading, § 53, p. 
974, n. 76 

Defined, § 79, p. 1049, n. 68 
Demurrer, generally, ante 
Description of parties in body of pleading, | 94 
General denial or issue, generally, ante 
Interest of beneficiary in action for use and bene¬ 
fit of another, § 7, p. 907 

Interlineation in pleadings as method of correct¬ 
ing misnomer or misdescription of parties, § 
156, p. 1159 
Intervention, post 

Motion for judgment on pleading raising objec¬ 
tion to. 

Lack of capacity to sue, § 108, p. 1108 
Nonjoinder of parties plaintiff, § 119, p, 1119 

Necessary party determined from, $ 1, p. 892 
New parties, pleading after bringing in, § 81, pp. 
1062-1009 

Objections to pleadings by interveners, § 70, p. 
1011, n. 89 

Release or dropping of party defendant, pleading 
raising issue of, § 163 

Service of pleadings by which additional party 
is joined, § 80, pp. 1060, 1061 
Special demurrer, generally, post 
Striking out parties, pleading after, §§ 92, 93 
Substitution of parties, pleading subsequent to 
substitution, § 89 

Sufficiency not determined on motion to bring in 
new parties, f 80, p. 1056 
Third-party complaint or petition, § 82, pp, 1071- 
1073 


Pleading—Continued, 

Time to plead by new parties, § 81, pp. 1068, 1069 
Verification, raising objection to authority to 
verify, § 108, p. 1108, n. 60 

Positions of parties, intervener’s right to change posi¬ 
tion of original party, § 70, p. 1011, n. 89 
Presumption of consent of persons represented as 
plaintiffs in class suit, § 13, p. 927 
Prevailing party defined, § 1, pp. 892, 893 
Principal defendant defined, § 1, p. 894 
Principal parties defined, § 1, p. 888 
Privity. Bringing in new parties, ante 
Pro forma party as the party in interest, § 10, p. 912, 
n. 23 

Proceedings defined, § 65, p. 979, n. 53 
Process, 

Capacity in which person is party determined by 
summons and return, § 100 
Intervener’s right to object to, § 70, p. 1011, n. 89 
Quashing service of summons, motion to quash 
raising objection to misjoinder of parties 
plaintiff, § 132, p. 1136 

Service of process by which additional party is 
joined, § 80, pp. 1060,1061 
Service of summons and complaint in third-party 
practice, § 81, p. 1064; § 82, p. 1071 
Waiver of defects of service by appearance by 
additional defendant, § 81, p. 1065, n. 5 

Proper parties, . 

Abandonment of action by mistake as to proper 
party, § 113, p. 1114 

Bringing in as new parties, § 74, pp. 1024, 1026, 
1029 

Chose in action, action on, § 6, p. 901 
Court’s duty to see that all proper parties are 
joined, § 104, p. 1098 
Defined, § 1, pp. 889, 890 

Demurrer admitting plaintiff as proper party, § 
105 

Demurrer raising objection of nonjoinder of prop¬ 
er parties, § 119, p. 1120; § 125, p, 1128 
Intervention by, § 66 
Joinder, necessity for, § 22, p. 939, n. 9 
Judgment, persons affected by, § 40 

Property, maintaining action in name of, § 4 
Purchaser pendente lite, 

Adding transferee as use-plaintiff, § 167 
Bringing in as new party, § 74, p. 1030 
Codefendant purchasing plaintiff’s interest may 
continue suit as plaintiff, § 52 
Continuance as plaintiff of suit by codefendant 
purchasing plaintiffs interest, § 52 
Intervention by, § 69, pp. 989, 990 

Changing nature and form of action, § 69 
Joinder as defendant under codes and practice 
acts, $ 46 

Proper party, § 1, p. 889, n. 46 
Substitution as party, S 85, pp. 1078,1079 
Unnecessary party, § 1, p. 891, n. 03 

Purpose of class suits, § 13, pp. 918,919 
Quasi artificial person, capacity to be sued, § 30 
Quasi criminal proceedings. Intervention in, § 55 
Quasi legal entity, power to maintain suit, $ 4 
Quasi parties, 

Defined, § 1, p. 887 

Parties to class suits as, $ 13, p. 928 
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Questions of law and fact, 

Amendment introducing new party, question of 
fact where amendment relates to same party, 
§ 156, p. 1156, n. riO 
Capacity of plaintiff to sue, § 111 
Nonjoinder of parties plaintiff, § 122 
Beal party in interest, § 116 
Real party In interest, § 10, pp. 909-914 

Action brought for use and benefit of another, § 
PP» 90T, 908 

Answer raising objection. 

Defendant is not real party in interest, § 153 
Plaintiff is not, § 113, pp. 1116,1117 
Bringing in as new party, § 74, p. 1026 
Curing failure to name real par^ in interest, § 117 
Defendants, § 30 

Defined, § 10, pp. 911, 912; § 113, p. 1114 
Demurrer raising objection, 

Ilefendant is not real party in interest, § 153 
Plaintiff is not, § 113, pp. 1115,1116 
Evidence that plaintiff is real party in interest, 
§ 115 

Express trustee suing in own name without joint 
beneficiary, § 11, p. 916 

Intervention, right to intervene by, § 57, p. 982, n. 
80 

Joinder, § 22 

Action on contract under codes, § 27 
Defendant’s insurer, § 37, p. 951 
Lack of defense against real party precluding 
objection, § 113, p. 1115 
Necessary party used to designate, § 1, p. 891 
Next friend, suit by brought in name of, S 102 
Nominal plaintiffs, § 7, pp. 907, 908 
Tort action, § 7, p, 904 
Objection, 

Defendant is not real party in interest, § 153 
Plaintiff is not real party in interest, ^ 112- 
117, pp. 1114-1118 

Ownership of legal title, § 10, pp. 913, 914 
Person expressly authorized to sue, § 12 
Plea raising objection. 

Defendant is not real party in interest, § 153 
Plaintiff is not, § 113, pp. 1116,1117 
Questions of law and fact, § 116 
Bight to sue in name of another affected by stat¬ 
ute providing for suits by, § 8 
Substitution as defendant, § 85, p. 1080 
Substitution of real party in interest for original 
plaintiff, § 85, pp. 1076,1077 
Time of objection that plaintiff is not real party 
in interest, § 114 

Use-plaintiff in action under civil law, § 7, p. 908 
Verification of answer raising objection that 
plaintiff is not real party in interest, § 113, p. 
117 

Waiver of objection that plaintiff is not real 
party in interest, § 114 

Who is real party in interest, § 10, pp. 910-914 
Reformation of deed, class action to reform, § 13, 

p. 922 

Remaindermen, class suit applied to unborn contin¬ 
gent remaindermen, f 13, p. 923, n. 63 
Remedial interest of person affecting right to main¬ 
tain action, § 6, pp. 898-902 
Replevin, 

Joinder of plaintiffs under codes, § 21, p. 936 
67 C.J.S.—84 


Replevin—Continued, 

Objection of nonjoinder of plaintiffs, | 119, p. 
1122, n. 58 
Reply or replication. 

Bringing in new parties by, § 77 
New party defendant, right to reply after bring¬ 
ing in, § 81, p. 1062 

Representation, suing one or more persons on behalf 
of all interested, § 31 

Representative action. Class suits, generally, post 
Representative capacity. 

Amendment changing capacity from representa¬ 
tive to individual or vice versa, § 158 
Answer raising objection as to defects, § 106 
Demurrer raising objection of representative’s 
right to sue, § 108, pp. 1100,1110 
Description or designation of party, § 100 
Intervention by persons acting in, § 59, p. 989 
Objection, 

Action against representative in individual 
capacity, § 148 
Waiver of objections. 

Incapacity to sue waived by failure to 
demur, § 109, p. 1113 

Suit should be in individual rather than 
in representative capacity, § 149 
Pleading that action in representative capacity, 
§ 100 

Substitution of defendant sued as individual as 
representative, § 85, p. 1080 
Respondent defined, § 1, pp. 894, 805 
Right of action, right of person having legal right of 
action to maintain suit, § 6, p. 902 
Rule to show cause raising objection to lack of au¬ 
thority to sue, § 108, p. 1107 
Rules of court. Intervention, ante 
Scire facias to bring in new parties, § 77 
Separate interest affecting right to maintain class 
action, § 13, pp. 922-925 
Service, 

Bringing in new parties, ante 
CJomplaint in intervention, § 67, p. 1005 
Complaint on substituted defendant, § 89 
Defendant after substitution, § 85, p. 1075, n. 42 
Notice of motion to implead, § 80, p. 1056, n. 51 
Pleadings by which additional party is joined, § 

80, pp. 1060, 1061 

Set-off or counterclaim on new defendant, § 80, 

p. 1061 

Summons and copy of pleading in third party 
proceedings, § 80, p. 1061 

Summons by plaintiff on third-party defendant, § 

81, p. 1064 

Supplemental pleadings on impleaded party, § 80, 
p. 1061, n. 43 
Third party practice, post 

Several liability, amendment changing complaint 
charging defendant severally so as to charge him 
jointly, § 159 
Severance, 

Misjoined defendants, § 141 
Third-party claim, § 74, p. 1038; § 81, p. 1062 
Set-off and counterclaim, 

Additional party’s counterclaim against original 
* defendant, § 81, p. 1007 

Admission of plaintiff’s capacity to sue by filing, 

§ 100, p. 1112 
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Bet-off and counterclaim—Ctontinned, 

Bringing in new parties, § 82, pp. 106^1073 

Additional party’s right to counterclaim 
against original defendant, § 81, p. 1067 
Amendment of counterclaim to bring in new 
parties, § 82, p. 1070 

Defendant setting up counterclaim affecting 
right to bring in, § 73, p. 1023, n, 69 
Dismissal by added defendant, § 81, p. 1066 
New parties on counterclaim, § 82, pp. 1069- 
1073 

Service on new defendant, § 80, p. 1061 
Striking out counterclaim filed by additional 
defendant, § 81, p. 1067, n, 35 
Third party brought in as additional defend¬ 
ant as plaintiff, § 81, p. 1064 
Defendant becoming plaintiff on discontinuance 
of suit by plaintiff, S 52 

Demurrer raising objection to nonjoinder of par¬ 
ties, § 125, p. 1129 
Dismissal, 

Added defendant, dismissal by, § 81, p. 1066 
Intervention affected by, § 68 
Motion to dismiss counterclaim raising ob¬ 
jection to want of capacity to sue, § 108, 
p. 1107, n. 43 
Intervener, 

Counterclaim against intervenor, § 71, p. 1017 
Counterclaim by intervenor against defend¬ 
ants, § 70, p. 1012, n. 98 
Beal party in interest. 

Defendant’s right to require action to be 
brought in name of in order to render 
counterclaim available, § 10, p. 910 
Objection that party is not real party in inter¬ 
est. § 113, p. 1115; p. 1116, n. 56 
Service on new defendant, § 80, p. 1061 
Striking out counterclaim filed by additional de¬ 
fendant, § 81, p. 1067, n. 35 
Substitution of parties prejudicing enforcement 
of set-off or counterclaim, § 85, p. 1078 
Third party brought in as additional defendant by 
counterclaim as ‘plaintiff”, § 81, p. 1064 
Blander of title, defendant becoming plaintiff on filing 
answer asserting title, § 52 

Speaking demurrer raising objection of nonjoinder of. 
Defendant, § 125, p. 1129 
Plaintiff, § 119, p. 1121 
Special demurrer raising objections, § 106 
Nonjoinder of. 

Defendant, § 125, p. 1129 
Plaintiff, § 119, p. 1121 

Want of capacity or authority to sue, § 108, p. 1109 
.Special proceedings. 

Class actions inapplicable to, § 13, p. 922 
Intervention in, § 55 

Waiver of objection to parties, § 104, p. 1103 
.Special property owner as real party in interest, § 
10, p. 912 

Btate, amendment to show that state is suing for 
benefit of municipality, § 157, p. 1163, n, 52 
Btatutes, 

Amendment of defects, § 164; § 156, pp. 1169,1160 
Amendment of misnomer and misdescription, § 
156, p. 1159 

Bringing in new parties, §§ 72-84, pp. 1019-1074 
Intervention, §f 53-67, pp. 974r-1007 


Statutes—Continued, 

Joinder of defendants, §§ 37-40, pp. 951-964 
Persons expressly auttorized to sue as plaintiffs, 

§ 12 

Plaintiffs bringing suits in plaintiff’s name for use 
and benefit of others, § 7, pp. 906-908 
Real persons in interest, § 10, pp. 909-911 
Striking out parties, § 90, p. 1087 
Suing one or more persons on behalf of all in¬ 
terested, § 31 

Trustees of express trust suing in own name 
without joint beneficiaries, § 11, pp. 914r-917 
Steamboat, maintaining action in name of, § 4 
Stock, 

Intervention in action relating to, § 67, p. 983, n. 87 
Joinder of plaintiffs under codes for conversion, 

§ 21, p. 936, n. 85 
Stockholder’s action. 

Benefit of all stockholders as class action, § 13, 
p. 922, n. 63 

Intervention by minority stockholders, § 59, p. 
989, n. 60 

Order to bring in new parties, § 80, p. 1058, n. 88 
Stranger to action or proceeding defined, S 1, p. 889 
Striking out. 

Complaint for failure to obtain order granting 
leave to maintain class suit, § 13, p. 926 
Counterclaim filed by additional defendant, § 81, 
p. 1067, n. 35 
Intervention, ante 

Petition for intervention, consideration of stricken 
petition, § 142 

Striking out parties, §§ 90-93, pp. 1086,1092 
Absolute right, § 90, p. 1088 
Application, § 92 

Bills and notes, striking out nominal plaintiff in 
action on, $ 91 

Bringing in new parties, striking out as mode of 
objecting to, § 144 

Changing cause of action by striking out, § 90, p. 
1088 

Oodefendant’s right to object, § 143 
Collateral attack of amendment striking out by 
third person, § 90, p. 1088 
Complete change of party, § 91 
Conditions and terms imposed on striking out, 
§ 92 

Consent to change, § 92 
Construction of statute, § 90, p. 1087 
Contract action, § 90, pp. 1086,1088 
Coplaintiffs, § 90, pp. 1086,1087; § 93 
Deceased parties, § 90, p. 1088; § 92 
Description of capacity in which plaintiff sues, 
§ 91 

Discretion of court, § 90, p. 1088 
Terms imposed, § 92 
Effect of striking out, § 93 
Entry of order, § 92 

Frivolous motion to strike out, § 90, p. 1087 
Grounds, § 90, p. 1087 
Joint obligee as coplaintiff, § 90, p. 1087 
Jurisdiction ousted by striking out defendants, 
§ 93 

Misjoinder of defendant. 

Cured by striking out, § 141 
Objection to misjoinder by motion to strike, 
§ 138, p. 1142 
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Strildiig out parties-^Jontimied, 

Misjoinder of defendant—Oontinned, 

Waiver of objection by failure to move to 
strike, $ 139 

Misjoinder of plaintiff, waiver of objection by 
failure to move to strike, § 133 
Misjoined parties, § 132, p. 1136 
Mistake as ground, § 90, p. 1087 
Multiplicity of parties as ground, § 90, p. 1087 
Nolle prosequi motion treated as motion to strike 
out, § 90, p. 1088 

Nominal plaintiffs, § 90, pp. 1088, 1089; § 91 
Notice, § 92 
Objections, §§ 142-146 

Misjoinder of defendant. 

Motion to strike, § 138, p. 1142 
Waiver of objection by failure to move to 
strike, § 139 

Misjoined parties, § 132, p. 1136 
Third person, § 90, pp. 1087, 1088 
Waiver of objection to misjoinder of plain¬ 
tiff by failure to move to strike, § 133 
Order of court, §§ 92, 93 
Persons who may object, § 143 
Pleading after striking out, §§ 92, 93 
Presumption of consent to strike out, § 92 
Procedure, § 92 

Proceedings in cause after striking out, § 93 
Befiling declaration after striking out plaintiff, 
§ 93 

Statute permitting as not allowing substitution of 
party to plaintiff, § 85, p. 1076 
Substitution of party defendant under statute 
authorizing striking out, % 85, p. 1080 
Time, § 90, p. 1089 
Tort actions, § 90, pp. 1086-1091 
Use-plaintiff, § 90, p. 1088 
Verdict, striking out party after, § 90, p. 1089 
Waiver of objection, § 145 

Substantial interest of person as element of being 
necessary party, § 1, p. 891 
Substantial parties defined, § 1, p. 889 
Substitution of parties, §§ 85-89, pp. 1076-1086 

Administratrix, notice of substitution, § 87, p. 
1084, n. 61 

Amendment of pleading, substitution by, § 87, p. 
1082 
Answer, 

After substitution, time for, § 89 
Petition for substitution, § 87, p. 1083* 

Waiver of objections by answering to merits, 
§ 145 

Application for substitution and proceedings 
thereon, §§ 86, 87, pp. 1082-1086 
Appearance, 

Attorney as constituting substitution, § 87, 

p. 1082 

Defendant after substitution, § 85, p. 1075, n. 
42 

Assignee, 

Discretion of court, § 85, p. 1081, n. 7 
Pendente llte, § 85, pp. 1078,1079 
Authority to sue, substituting person lacking au^ 
thorlty, § 86, p. 1077 

Automobile accident cases, § 85, p. 1077, n. 58 
Beneficial interest, substitution of party with 
legal right, § 85, p. 1076 


Substitution of parttes-rOontinued, 

Bill or note, substitution of assignee as plaintiff, 
§ 86, p. 1078, n. 72 

Capacity of substituted plaintiff to sue, § 108, pp. 
1106, 1107 

Cause of action, substitution changing cause, § 
86, p. 1076 

Character in which plaintiff sues, | 86, p. 1077 
Collateral attack on order for substitution, § 88 
Consent of parties, § 87, pp. 1083,1084 
Corporation substituted for officers, § 86 
Cross complaint. 

Effecting substitution, § 87, p. 1083 
Method to review order, § 144 
Curing objection, | 146 

Death action, substituting next of ^ for ad¬ 
ministratrix, § 86, p. 1076, n. 45 
Death of party, substitution after, § 86 
Deceased party, § 85, p. 1077 

Plaintiffs assignee, § 86, p. 1079 
Defendants, § 85, pp. 1079,1080 
Demurrer to complaint as method to review or¬ 
der, § 144 

Discretion of court, § 85, pp. 1080,1081 
Time for filing application, § 86 
Entry, 

Judgment for original defendant after ver¬ 
dict, § 89 

Order of substitution, § 88 
Evidence of right to substitute, § 87, p. 1084 
Extension of time to answer after substitution, 
§ 89 

Fictitious trade name, continuance of action in 
fictitious trade name by transferee pendente 
lite, § 85, p. 1078, n. 72 

Foreclosure of vendor’s lien, substitution of pur¬ 
chaser pendente llte, § 85, p. 1079, n. 90 
Formal parties, § 86, p. 1075 
Husband substituted as real party in interest of 
pro forma, § 85, p. 1077, n. 67 
Insurance commissioner substituted for insolvent 
insurance company, § 85, p. 1078, n. 72 
Interest in subject matter, § 85, p. 1077, nn. 60, 64 
Intervener, § 69; § 85, p. 1075; p. 1077, n. 68; p. 
1080, n. 91 

Intervention distinguished, 8 53, p. 976 
Issues not changed by substitution, § 89 
Joinder of issue, substitution before or after, § 86 
Judgment, substitution after Judgment, § 86 
Jury trial, denial of substitution on ground substi¬ 
tution would prevent, § 88 
Labor union for employers, § 85, p. 1080, n. 1 
Laches, § 86 

Leave of court, §§ 87, 88, pp. 1082-1085 
Mode of raising objection, § 144 
Motion to substitute as raising objection that 
plaintiff is not real party in interest, § 113, p. 
1117 

New cause of action, substitution introducing, § 
85, pp. 1076, 1079 

Next friend, substituting minor as suing by next 
friend, § 85, p. 1077 

Next of kin for administratrix in action for death, 
§ 85, p. 1076, n. 44 
Notice, 

Application, § 87, pp. 1083,1084 
Proceeding subsequent to substitution, § 89 
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Substitution of parties—Oontinued, 

Notice—Continued, 

Substitution, § 89 

Nunc pro tunc order, § 86, p. 1081, n. 15 
Objection, 142-146 

Plaintiff is not real party in interest raised by 
motion to substitute,’ § 113, p. 1117 
Substituted defendant, § 108, p. 1107 
Substitution by consenting defendant, § 87, p. 
1083 

Order of court, § 88 

Law of the case, § 144 
Revocation of, § 89 

Partnership substituted for dissolved corporation, 
§ 85, p. 1080, n. 96 

Pendente lite transferees, § 85, p. 1079, n. 90 
Application for substitution by, § 87, p. 1083 
Assignor’s successor, § 85, pp. 1078, 1079 
Evidence of, § 87, p. 1084 
Person who may apply for substitution, § 87, p. 
1083 

Plaintiffs, § 85, jg), 1075-1079 
Pleading subsequent to substitution, § 89 
Presumption of consent of original plaintiff, § 87, 
p. 1083 

Privity affecting right to substitute defendant, § 
85, p. 1079 

Real party in interest, § 85, pp. 1076,1077, 1080 
Repeated substitutions of plaintiffs after transfers 
pendente lite, § 85, p. 1079 
Representative action, $ 85, pp. 1077,1078 
Representative capacity, substitution of party in 
representative capacity instead of individual 
capacity, § 85, p. 1080 
Retrial, substitution on retrial, § 86 
Review of order on demurrer to complaint or cross 
complaint, § 144 . 

Revocation of order of substitution, § 89 
Right in which plaintiff sues, § 85, p. 1077 
Right to substitute, § 85, pp. 1075-1081 
Evidence of, § 87, p. 1084 
Rights and liabilities of substituted party, § 89 
School district substituted as defendant for board 
of education, § 85, p. 1079, n. 72 
Scire facias, application for substitution made by, 
§ 87, p. 1082 

Security for costs, liability of substituted plaintiff, 
S89 
Service, 

•Complaint on substituted defendant, § 89 
Defendant after substitution, § 85, p. 1075, n. 
42 

Notice of motion, waiver of § 87, p. 1084, n. 61 
Setting aside order of substitution, § 88 
Signing application, § 87, p. 1082, n. 35 
Statutes permitting substitution, 8 86, pp. 1076, 
1080 

Stipulation for substitution, f 87, p. 1083 
Stockholder’s assignee, substitution as plaintiff, 
I 86, p. 1078, n. 72 
Subsequent proceeding, § 89 
Successor corporation as party defendant, § 85, p. 
1080 

Discretion of court, $ 85, p. 1081, n. 7 
Supplemental complaint after substitution, § 89 
Time, § 86 

Answer after substitution, § 89 


Substitution of parties—Continued, 

Time—Continued, 

Notice of motion, § 87, p. 1083 
Objection, § 145 

Setting aside order of substitution, § 88 
Title of substitute plaintiff determined by order 
for substitution, § 88 
Tranferee, | 85, pp. 1078-1080 

Answer to petition for substitution of trans¬ 
feree, § 87, p. 1083 
Notice of motion, § 87, pp. 1083,1084 
Pendente lite trsmsferees, § 85, pp. 1078,1079, 
n. 90; § 87, pp. 1083,1084 
Trustees, 

Order for substitution of new trustee, § 88, p. 
1084, n. 73 

Substituting parties for, § 85, p. 1076 
Use-plaintiff, § 85, p. 1076 
Waiver of. 

Objection, § 145 

Service of notice, § 87, p. 1084, n. 61 
Summary proceedings, intervention in, § 65 
Supplemental complaint after substitution of parties, 
§89 

Supplemental pleading bringing in new parties, §§ 78- 
84, pp. 1048-1069 
Surplusage, 

Description of parties, § 101 
Motion to eliminate, § 90, p. 1086, n. 8 
Names and description of parties, § 100 

Use-plaintiff in action in tort, § 7, p. 904 
Tort action brought for use and benefit of another, 
§ 7, p. 907 
Survivors, 

Joinder of survivors in action on contract at com¬ 
mon law, § 24 

Joint obligation to bring action, § 19 
Separate action at common law against surviving 
obligee of joint and several contract, § 43 
Taxpayers’ action as class suit, § 13, p. 923, n. 03 
Termination of action on withdrawal of sole plaintiff, 
§ 51 

Third-party practice, § 74, pp. 1034-1042 

Adverse parties, original defendant and third- 
party defendant as, § 81, p. 1067 
Application to file complaint, § 80, p. 1054, n. 38 
Complaint or petition to bring in third party, § 82, 
pp. 1071-1073 

Defense by person impleaded to original defend¬ 
ant’s claim, § 81, p. 1067 

Dismissal of complaint, § 81, p. 1068; § 82, p. 1072 
Impleader defined, § 74, p. 1034 
Issues affecting right to implead third persons who 
may be liable to original defendant, § 74, pp. 
1038-1040 

Judgment, § 81, pp. 1063,1068 

Against indemnitor, § 81, p. 1065 
Leave of court, § 80, p. 1053 
Notice, 

Bring in third party, § 77, p. 1047, n. 45 
Issues, § 82, p. 1073 

Motion to dismiss third-party complaint, § 82, 
p. 1073 

Objection by plaintiff, § 76 
Order of Impleader, § 80, p. 1059, n. 4; § 82, p. 1072 
Granted on condition, § 80, p. 1059, n. 4 
Parties,•§ 82, p. 1072 
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rhird-party practice—Continued, 

Party to original controversy, impleaded person 
as, § 81, p. 1067 

Procedure for bringing in third party, § 82, pp. 
1071-1073 

Question of fact on motion to implead, § 80, p. 1057, 
n. 72 

Rights and liabilities of additional parties, § 81, pp. 

1067, 1008 

Separate trial, § 81, p. 1062; § 82, pp. 1072,1073 
Service, 

Complaint, § 75, p. 1044, n. 2 
Notice of motion, § 80, p. 1056, n. 51 
Summons and copy of pleadings, § 80, p. 1061 
Summons by plaintiff on third-party defend¬ 
ant, § 81, p. 1064 

Supplemental pleadings on impleaded party, § 
80, p. 1061, n. 43 

Setting aside order to bring in party granted with¬ 
out notice, § 80, p. 1055, n. 48 
Time, 

Motion to dismiss third-party complaint, § 82, 
p. 1073 

Service of complaint, § 75, p. 1044, n. 2 

Waiver of impleader, § 74, p. 1038 
Withdrawal of defendant, § 81, pp. 1067,1008 

Phird-party practice and severance of claim, § 81, p. 
1062 

Phird persons. 

Bringing in new parties, generally, ante 
Intervention, generally, ante 
Pimc, 

Amendment of parties and defects, ante 
Amendment of pleadings after intervention, § 71, 
p. 1017 
Answer, 

After substitution of parties, § 80 
Intervention, S 71, pp. 1016, 1017 

Bringing in new parties, 8 
Correction of misnomer, § 00 
Determination as to intervention, § 71, p. 1018 
Hearing application to bring in new parties, 8 80, 
p. 1056, n. 62 
Intervention, ante 
Motion to dismiss, 

Intervention, 8 68 

Joinder of additional defendant, 8 81, p. 1067, 
n. 40 

Third-party complaint, § 82, p. 1073 

Motion to vacate order bringing In new parties, 8 
80, p. 1050 

New party to plead and prepare for trial, 8 81, pp. 

1068, 1060 
Objections, ante 

Pleading by new party, § 81, pp. 1068,1069 
Service, 

Complaint in intervention, 8 67, p. 1005 
Third-party complaint, 8 75, p. 1044, n. 2 

Setting aside order of substitution, § 88 
Striking claim in intervention, § 71, p. 1017 
Striking out parties, 8 00, p. 1089 
Substitution of parties, ante 
Title, time when plaintiff should have legal title 
In chose in action, § 6, p. 001 
Withdrawal of intervention, | 68, p. 1007, n. 88 


Title, 

Beneficial owner of title, right to sue In name of 
legal owner, §8 8, 9 

Contracts, person wito whom or in whose name a 
contract is made for benefit of another, 8 
pp. 916, 917 

Intervention by titleholder, § 67, p. 986, n. 16 

Joinder of defendants in actions relating to title 
under codes and practice acts, § 37, p. 953; 8 
45 

Necessary party affected by title, § 46 

Objection to want of title to sustain actions, 8 108, 

p. 1106 

Owner of legal title as real party in interest, 8 10, 
pp. 913, 914 

Plaintiffs, 

Action brought in name of person would make 
it legal title for benefit of another, § 7, p. 
906 

Beneficial owner, right to sue in name of own¬ 
er of legal title, §§ 8, 9 

Contracts, person with whom or in whose 
name contract is made for benefit of an¬ 
other, 811, pp. 916, 917 
Joinder of plaintiffs affected by, 8 17 
Trustee of express trust suing in own name 
without joining beneficiary, 8 H, PP. 916, 
917 

Right to maintain action affected by, § 6, pp. 900, 
901 

Trustee of express trust suing in own name with¬ 
out joining beneficiary, 8 11, PP. 916, 917 

Torts, 

Action brought for use and benefit of another, 8 
7, p. 907 

Assumpsit, bringing in additional defendant on 
cause of action in tort where original action 
is in assumpsit, 8 74, p. 1039 

Bringing in new parties, 8 73; 8 74, pp. 1031-1043 
Cause of action in tort where original action 
is in assumpsit, 8 74, p. 1039 
Persons against whom defendant may recover, 
8 74, pp. 1033-1043 
Purchaser pendente lite, 8 74, p. 1030 

Demurrer raising objection to misjoinder of par¬ 
ties defendant, 8 138, p. 1142 

General issue raising objection of nonjoinder of 
parties plaintiff, 8 116, p. U22 

Joinder of defendants. 

Joint demurrer raising objections to misjoin¬ 
der, 8 138, p. 1142 

Liability of one person arises from contract 
and the other from tort, 8 34 
Persons who may join under, 

Codes and practice acts, 8 34; § 39, pp. 

957-960; 8 40, pp. 961-964 
Common law actions, 8 36 
Persons who must be joined, 

Codes and practice acts, 88 47, 49 
Common law, 8 44 

Joinder of plaintiffs. 

Objection to nonjoinder, 8 119, p. 1122 
Persons who may be joined under. 

Codes and practice acts, 8 21, pp. 935-937, 
939 

Common law, 8 20 
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Torts—Oontintied, 

Joinder of plaintiffs—Ck>ntiniied, 

Persons who mnst be joined, § 22 
Codes and practice acts, § 28 
Common law, § 25 
Joint tort-feasors, generally, ante 
Striking out parties, § 90, pp. 1086-1088 
Use-plaintiff in action in tort, § 7, p. 904 
Trade-name, action in, S 4 
Amendment, 

Correcting trade-name, § 166, p. 1157, n. 52 
Designating real name, § 156, p. 1162 
Showing status of party sued in, § 166, p. 1160 
Demurrer raising objection of failure to file, § 108, 
p. 1108, n. 63 

Waiver of objection to suit brought in, § 149 
■ Trade union member’s action for damage for expulsion 
as class suit, § 13, p. 924, n. 85 
Transfer of interest in action pending, continuance of 
action in name of original party, § 8 
Trust fund, intervention in suit to determine distribu¬ 
tion of, $ 57, p. 986, n. 15 
Trustees, 

Amendment, 

Changing action against trustee as individual 
to suit against him as trustee, § 158 
Changing capacity in which trustee sues, § 158 
Defending on behalf of beneficiaries in action by 
third persons, § 32 

Demurrer raising objection as to capacity to sue, 
§ 108, p. 1109, n. 68 
Espress trust, § 11, pp. 914-917 
Former trustee not required to defend, § 32 
Naming beneficiary in action by trustee, § 94 
Nonjoinder of trustee as amendable defect, § 124, 
p. 1126, n. 23 
Substitution, 

New trustee as party, § 88, p. 1084, n. 73 
Other parties for trustee, § 85, p. 1076 
Unborn persons. 

Capacity to sue, § 5 

Class suit applied to unborn contingent remainder¬ 
men, § 13, p. 923, n. 63 

United in interest, class suit not maintainable for par¬ 
ties united in interest, § 13, p. 919 
Unknown persons, § 98 

Amendment designating true name, § 156, pp. 1161, 
1162 

Bringing in as new parties, § 74, p. 1025 
Exceptions on ground of nonjoinder, $ 125, p. 1127 
Necessary parties, § 49 
Right to sue, § 30 

Unnecessary parties defined, § 1, p. 891 
Use-plaintiffs, § 7, pp. 902-908 
Amendment of defects, $ 157 
Demurrer raising objection to lack of capacity to 
sue, § 108, p. 1110 
Names and description, § 101 
Objections to lack of authority, § 108, p. 1107 


Use-plaintiffs—Continued, 

Plea raising objection of want of authority to 
bring suit for use of another, § 108, p. 1111 
Substitution of parties, § 85, p. 1076 
Transferee pending suit added as use-plaintiff, § 
167 

Vacation of order bringing in additional parties, § 142 
Verdict, 

Amendment changing character or capacity in 
which person sues or is sued after verdict, § 
158 

Amendment to correct misnomer after verdict, § 

166, p. 1160 

Cure of defects by verdict. 

Capacity to sue by verdict, S 152 

Legal entity of plaintiff, failure to show, § 153 

Misjoinder of parties defendant, § 138, p. 1114; 

§ 141 

Misnomer or misdescription, § 152 
Nonjoinder of parties plaintiff, § 123 
Objection after verdict, 

Misjoinder of defendant, § 139 
Nonjoinder of parties defendant, § 126 
Objection before verdict, 

Misjoinder of parties, § 133 
Misnomer or misdescription of parties, § 149 
Verification of answer or plea. Answer or plea, ante 
Waiver, 

Bringing in new parties, ante 
Defects, § 104, pp. 1102,1103; §§ 105,106 
Impleader, § 74, p. 1038 
Intervention, ante 

Notice of amendment to correct misnomer, § 156, 
p. 1169 

Objections, ante 

Prior petition to intervene, § 67, p. 1007, n. 30 
Service, 

Notice of motion for substitution of parties, § 
87, p. 1084, n. 61 

Process, defects waived by appearance by ad^ 
ditional party, § 81, p. 1065, n. 5 
Special demurrer, waiver of defects by failure iA 
file, § 104, p. 1105, n. 2 

Special proceedings, waiver of objection to party 
in, § 104, p. 1103 

Summons and service of petition in intervention, 
§ 67, p. 1005, n. 97 
Want of capacity to sue defined, § 5 
What law governs, § 2 
Withdrawal, 

Amendment of pleadings withdrawing party to 
conform to proof, § 154, p. 1155, n. 35 
Application to bring in new party, § 80, p. 1054 
Misjoined plaintiff as curing defect, § 136 
Objection to improper withdrawal, § 153 
Plaintiff, § 90, p. 1087, n. 16 
Sole plaintiff as terminating action, § 51 
Witness distinguished from party, § 1, p. 887 
Writing appointing plaintiff a trustee of express trust 
entitling him to sue in own name, § 11, p. 917 
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